IN THE SUPREME COURT OF THE STATE OF NEVADA

INDICATE FULL CAPTION:
THE STATE OF NEVADA STATE No. 70157
ENGINEER, et. al. ] ‘ v
Appellants, DOCKETING STATEMENT
CIVIL APPEALS -

V.

AMENDED F E L E D
EUREKA COUNTY, et. al. '
Respondents. : ' ~ MAY 2 b 2015

GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The
purpose of the docketing statement is'to assist the Supreme Court in screening jurisdiction,
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for

expedited treatment and assignment to the Court-of Appeals, and compiling statistical
information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine'and/or-.
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and .
may result in the imposition of sanctions. :

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.

Co e RER S/l OONED oo s
FILED VER i1 GENE T »wm%



1. Judicial District Seventh Department Two

County Eureka Judge Fairman

District Ct. Case No.CV1108-155; CV1108-156; CV1108-157; CV1112-164; CV1112-165

2. Attorney filing this docketing statement:

Attorney Paul Taggart, Esq. Telephone (775)882-9900

Firm Taggart & Taggart, Ltd.

Address 100 North Carson Street
Carson City, NV 89701-4717

Client(s) Kobeh Valley Ranch, LLC

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Karen A. Peterson, Esq. Telephone (775)687-0202

Firm Allison MacKenzie, Pavlakis, Wright & Fagan, Ltd.

Address 402 N. Division St.
P.O. Box 646

Client(s) Eureka County

Attorney Dawn Ellerbrock, Esq. Telephone (775)687-0202

Firm Allison MacKenzie, Pavlakis, Wright & Fagan, Ltd.

Address 402 N. Division St.
P.O. Box 646

Client(s} Eureka County

(List additional counsel on separate shest if‘necessary}



4. Nature of disposition below (check all that apply):

] Judgment after bench trial ] Dismissal:

[J Judgment after jury verdict ] Lack of jurisdiction

[0 Summary judgment [ Failure to state a claim

[] Default judgment [ Failure to prosecute

[J Grant/Denial of NRCP 60(b) relief [ Other (specify):

[J Grant/Denial of injunction [] Divorce Decree:

[] Grant/Denial of declaratory relief [ Original [] Modification

Review of agency determination [ Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[J Child Custody

{71 Venue

(] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number

of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

Prior proceedings in this Court: Eureka Co. et. al. v. State Engineer, case no. 61324 and
Etcheverry et. al. v. State Engineer case no. 63258.

Pending appeals related to current appeal: N/A.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:
see attachment 2.



8. Nature of the action. Briefly describe the nature of the action and the result below:

This is an appeal of Seventh Judicial District Court March 98,2015 Amended Order Granting
Objection to Proposed Order Remanding to State Engineer; Order Granting Petitions for :
Judicial Review; Order Vacating Permits. The Order denies Kobeh Valley Ranch's request
to remand the case to the State Engineer for further proceedings and vacates water right-
permits issued to Kobeh Valley Ranch by the State Engineer. ‘

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach sepaz ate
sheets as necessary): ;
Whether the district court properly complied with the Nevada Supreme Court's 1nst1uct10ns .
on remand. :

10. Pending proceedings in this court raising the same or similar issues. If youare
aware of any proceedings presently pending before this court which raises the same or _
similar issues raised in this appeal, list the case name and docket numbezs and identify the -
same or similar issue raised:
A similar appeal was filed by the State Engineer captioned State Engineer et. al. v. Eureka
County et. al. as case no. 70157.



| |
11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal, -

have you notified the clerk of this court and the attorney general in-accordance with NRAP 44
and NRS 30.1307

N/A
] Yes
[ 1No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))

An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

X| An 1ssue of public policy

<, An issue where en banc consideration is necessary to maintain umfozm:ty of this
court's decisions

[ A ballot question

If so, explain: This appeal addresses the District Court's interpretation of the Nevada '
Supreme Court's decision and the District Court's exercise of the executive

authority in violation of the Nevada Constitution Article 3 Section 1,
NRS 533, NRS 233B.130.



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance oy
significance: . »
Jurisdiction over this case is presumptively retained by the Supreme Court pursuant to
NRAP 17(2)(9) administrative agency appeals'involving water. ‘

14. Trial. If this action proceeded to trial, how many days did the trial last? 0

Was it a bench or jury trial? N/A

15. Judicial Disqualification. Do you intend to file 2 motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?
No. .



'TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from March 9, 2016

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

N/A

17. Date written notice of entry of judgment or order was served March '14, 2016
Was service by: |
[1 Delivery
X! Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post—Judgment motmn'
(NRCP 50(b), 52(b), or 59)

(2) Specify the type of motion, the date and method of service of the monon and
the date of filing.

[J NRCP 50(5)‘ Date of filing

CONRCP 52()  Date of filing

NRCP 59 Date of filing March 28, 2016
NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration vmay. toll the -
time for filing a notice of appeal. See AA Primo Builders v, &Yashmgﬁ.on, 126 Nev 5245
P.3d 1190 (2010).

(b) Date of entry of written order resolving toﬂing motion pending

(¢) Date written notice of ently of order resolving tolling motion was servedN/ A
Was service by: '
[ Delivery
] Mail



19. Date notice of appeal filed April 13, 2016

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:
The State Engineer filed a Notice of Appeal with this Court on April 12, 2015.

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)(1)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(a) : '
NRAP 3A(b)X1) ] NRS 387205
[ NRAP 3A(0)X2) [ NRS 233B.150
] NRAP 3A(0)(3) ] NRS 703.376

Other (specify) NRAP 17(a)(9); NRS 533.450(8)

(b) Explain how each authority provides a basis for appeal from the judgment or order:
This is an appeal from a final judgment of the district court and is therefore appealable
pursuant to NRAP 3(A)(b)(1). This is also an appeal involving a decision of the Nevada
State Engineer. Appeals may be taken to the Supreme Court from district court decisions
that review decisions of the State Engineer. NRS 533.450(9), NRAP 17(a)(9).



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:

The Nevada State Engmeel and Kobeh Valley Ranch, LLC (Appellants);
Eureka County; Michel and Margaret Ann Etcheverry Family, LP; Diamond
Cattle Company, LLC; Conely Land and Livestock, LLC; Lloyd Morrision; and
Kenneth F. Benson (Respondents).

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

N/A

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Respondents' claim was that the State Engineer's Ruling 6127 was axb11:1 ary,
capricious,and not supported by law.

Appellants opposed Respondent's assertions.

The formal date of disposition for all claims is March 9, 2016, the notice of entry- was
served on March 14, 2016.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

X Yes
[I No

25. If you answered "No" to question 24, complete the following:

(a) Specify the claims remaining pending below:
N/A



(b) Specify the parties remaining below:
N/A

{c) Did the distr 1ct court certify the judgment or order appealed from as a'final Judgment
pursuant to NRCP 54(b)?

[] Yes
[J No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry Qf judgment?

] Yes
{71 No

26. 1f you answered "No"to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP SA(b))
order is independently appealable under NRAP 3A(b)

27. Attach file-stamped copies of the following documents: '
e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

Any tolling motion(s) and order(s) resolving tolling motion(s) ‘ ‘
Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross- -

claims and/or third-party claims asserted in the action or consolidated action below
even if not at issue on appeal

Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the

best of my knowledge, information and belief, and that I have attached all requlred
documents to this docketing statement.

Kobeh Valley Ranch, LLC Paul G. Taggart, Esq.

Name of appellant Name of counsel of record -
May 16, 2016 {mﬁ d wﬂaﬂ&"
Date Signature of counseﬂd record

Carson City, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 16th day of May ;2016 | T served a copy of this

completed docketing statement upon all counsel of record:

[0 By personally serving it upon him/her; or

X By mailing it by first class mail with sufficient postage prepaid to the following -
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Karen Peterson, Esq., Dawn Ellenbrock, Esq., Theodore Beutel, Esq., Laura A. -

Schroeder, Esq., Therese A. Ure, Esq., Francis M. Wikstrom, Gregory H. Morrison,
Micheline Fairbanks

See attachment 14 for addresses

Dated this 16th day of May~~ .. ,2016

o SR

S&nature



Case Title:  The State of Nevada State Engineer, et. al. v. Eureka County, et. al.

Case No.: 70157

Attachment No.
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INDEX OF ATTACHMENTS

Description

List of Attorneys Representing Respondents

Pending and Prior Proceedings in Other Courts, Question 7 of the
Docketing Statement

Amended Order

Notice of Entry of Amended Order

Kobeh Valley Ranch, LLC Motion to Alter or Amend Judgment
Etcheverry Petition for Judicial Review CV1207-178

Benson Petition for Judicial Review CV1202-170

Benson Amended Petition for Judicial Review CV1112-165
Benson Petition for Judicial Review CV1108-157

Eureka County Petition for Judicial Review CV1108-155

Eureka County Supplemental Petition for -Judicial Rev1ew ’
CV1112-164

Conley Land and Livestock, LLC Verified Petition for Writ of
Prohibition, Complaint and Petition for Judicial Review CV1108-
156

131 Nev. Adv. Op. 84 (2015)

Certificate of Service with Addresses

Docket 70157 Document 2016-15510



Attachment 1



ATTACHMENT 1
Paragraph 3: Attorneys Representing Respondents

The following are additional attorneys who are representing various respondents. -

Laura A. Schroeder, Esq.

Therese A. Ure, Esq.

Schroeder Law Offices, P.C.

440 Marsh Ave.

Reno, NV 89509

(775) 786-8800

Attorneys for Michael and Margaret Ann Etcheverry Family, LP and
Diamond Cattle Company, LLC '

Theodore Beutel, Esq.
701 South Main Street
P.O. Box 190

Eureka, NV 89316
(775)237-5315
Eureka County

Kenneth F. Benson
P.O. Box 158
Eureka, NV 89316
(755)237-5437
Appearing in pro se



Attachment 2



Attachment 2
Cases Consolidated in thq Seventh Judicial District Court, Department II

Case No. CV1108-155 - Eureka County v. State Engineer, et al. .

Case No. CV1108-156 - Conley Land & Livestock, LLC, et al. v. State Engmeer et al.
Case No. CV1108-157 - Kenneth F. Benson, et al. v. State Engineer, et al.

. Case No. CV1112-164 - Eureka County v. State Engineer, et al. ‘

Case No. CV1112-165 - Kenneth F. Benson, et al. v. State Engineer, et al.

Case No. CV1202-170 - Kenneth F. Benson, et al. v. State Engineer, et al.

Case No. CV1207-178 - Michel and Margaret Ann Etcheverry Family, LP, et al. v. State
Engineer, et al. :

All cases were disposed of with the issuance of the March 9, 2016 Am‘ended"Ordr'er.



Attachment 3



SEVENTH JUDICIAL DISTRICT COURT

GARY D. FAIRMAN

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

-—h

STATE OF NEVADA
—_ —_ - s —_ 'y
N Hh WO N - O

16

Case Nos.

© O N O O »~ 0D

CV 1108-155
CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

Dept No. 2

NQ.

FILED
MAR U S 716

Eureka County Clerk -

B)'_.Ql:\_u%_.w

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF |
NEVADA, IN AND FOR THE COUNTY OF EUREKA
* % % %k %

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,

V.

OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party in
interest,
Respondents.

AMENDED ORDER
GRANTING OBJECTION TO
PROPOSED ORDER REMANDING
TO STATE ENGINEER; ORDER
GRANTING PETITIONS FOR JUDICIAL
REVIEW; ORDER VACATING PERMITS

A e N R e e e e e e




SEVENTH JUDICIAL DISTRICT COURT

GARY D. FAIRMAN

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES

© O N O O A~ W DN =

STATE OF NEVADA
N N N N N nN N - -t .y -t -t -t -t — - -t
[o)] [4,] o w N - o © (o] ~ (o)) (8)] H w N -t o

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitiohers,
V.

STATE ENGINEER OF NEVADA, OFFICE OF

THE STATE ENGINEER, DIVISION OF

WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of
the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability. company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
Vv,

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.




14 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
2 Nevada limited liability company, and
MICHEL AND MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
4 .
“ ~ Petitioners,
5 V.
6 STATE ENGINEER OF NEVADA, OFFICE OF
- THE STATE ENGINEER, DIVISION OF
7 WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
g || RESOURCES,
| E i g Respondent.
F4
8 % 10 |
6, s “MICHEL AND MARGARET ANN
E <, 311 | ETCHEVERRY FAMILY, LP, a Nevada
REgras Registered Foreign Limited Partnership
Q<38 g% 12 DIAMOND CATTLE COMPANY, LLC, a
258828 Nevada Limited Liability Company, and
8 > & 535 13 KENNETH F. BENSON, an individual,
23 | Petitioners,
z
%» a 15[ vs
e : 16 STATE ENGINEER OF NEVADA,
OFFICE OF THE STATE ENGINEER,
17 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
18 AND NATURAL RESOURCES,
19 Respondents.
20 KOBEH VALLEY RANCH, LLC, a
Nevada limited liability corporation,
21 Intervenor-Respondents.
22
23 : .
On May 20, 2013, petitioners MICHEL AND MARGARET ANN ETCHEVERRY
24 ’ -
FAMILY, LP, DIAMOND CATTLE COMPANY, LLC and KENNETH F. BENSON appealed
25 .
this Court’s findings of fact, conclusions of law, and order denying petitions for judicial
26 '

3
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review, enterad May 17, 2013 {(Nevada Supreme Court case no. 83258). The appealwas

- consolidated with the appeal in Nevada Supreme Court case no. 61324 for appeliate |

purposes. The court re\éersaévand remanded the case for proceedings consistent with _the

apinscm The remittitur was:issued on November 23, 2015.

On November 25, 2015, Kobeh Vai!ey Ranch, LLC (*KVR") via email, submitted to

the court a proposed order remanding to State Engineer; on December 3, 2015, »Eureka

County, Kenneth F. Benson, Qlamond Catﬂe Company LLC and Mschei and Margarat Amn

LLC} on Becember 7, 2015, Michel and Margare’( Ann Etcheverry Fam;iy, L.P»., Dn;amond '

Cattle Company, LLC and Kenneth Benson (“petitioners”) filed an objection t;; proposed

orders of Kobeh Valley Ranch, LL.C; on December 16, 2015, KVR filed its reply to joint

objection to proposed orders of Kobeh Valley Ranch LLC; on December 15, 2015,

respondent Jason King, P.E., the State Engineer, filed his joinder to Kobeh Valley Ranch, |

LLC’s reply to joint objection to proposed orders; on January 8 and 12, 2016, petitioners

filed a request for review of objection to proposed orders of Kobeh Valley Ranch, LLC; the 1

court has reviewed the pleadings and finds that no further briefing or iﬁé’a‘ring is

necessary.?

The court has reviewed the Nevada Supreme Court's opinion Issa&d Qctober 2&, .

2015. The Nevada Supreme Court held that "s‘ubstan%ia" evidence doe& naésuppm the.' '

I State Engineer’s finding that KVR would be able to "adequately and fully” mitigate the fact |

that its ground water appropriations will cause Kobeh Vaite:y springs that sources. ex;stmg

rights to cease to flow.,™ The court further held that “The State Engmears decision io

'Eureka County v. State Engineer, 131 Nev. Adv. Opn. 84 (2015).
*7JDCR 11,
*Eureka County v. State Engineer at 16.
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STATE OF NEVADA

SEVENTH JUDICIAL DISTRICT COURT
GARY D. FAIRMAN
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grant KVR'’s applucatlons when the result of appropriations would conﬂlct with exnstmg

nghts and based upon unsupported findings that mitigation would be suft~ cientto rectlfy .

the conflict violates the Leglslature s directive that the State Engineer must deny use or:‘_' 1

change appllcatlons when the use or change would oonﬂlct with eXIstlng rughts n4 Havung .
found petitioners had met their burden to show the State- Englneer's decnsuon was
incorrect, the court held "the State Engineer’s decision to grant KVR’sapphcaﬂons_caﬂnnot :
stand.” The court reversed and remahded these cases td the district court for further
proceedings consistent with this opinion. - -
The Nevada Supreme Court did not remand the caées to the State Engineer for

further proceedings consistent with its opinion which it could have done if the court

concluded additional administrative reviewand findings were necessary. Bésed-upiopthe} A

Supreme Court's reversal of this Court's order denying petitions for judicial review and the - 1

State Engineer's decision to grant KVR's applications, this Cqurt finds that the peti_tions :
for judicial review filed by the petitioners must be granted. R
Good cause appearing, , ,
IT IS HEREBY ORDERED that the petltlons for judicial review fi Ied by petltloners
in the above-captioned proceedings are GRANTED. The approval of the monitoring, ‘ '
,managem‘ent, and mitigation plan, issued by respondent, STATE ENGINEER OF NEVADA
is VACATED and applications nos. 72695, 72696, 72697, 72698, 73545, 73546,.73547; |

- 73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991, 7 5992, 75993,,

75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001, 76002, 76Q03,,76004, 76005,
76006, 76007, 76008, 76009, 76745, 76746, 76802, 76803, 76804, 76805, 76989, 76990,

‘Id.
°/d.

fld.
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1 77171, 77525,77526, 77527, 77553, 78424, 79911, 79912, 79913, 79914, _7 991 5,,‘ 7991 6,
5 79917, 79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927_,.‘79928, :
3 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940,
4| 79941 and 79942 are hereby DENIED pursuant to NRS 533.370(2) ir_1 accqr’dange with the”
5 “holding of the Supreme Court’s opinion in 131 Nev. Adv. Opn. 84 issued chtober 29, 2015.
6 ﬂ ITISHEREBY FURTHER'ORDERED that the permits issued ’bythe State Erjginee{ i
7 for the above applications are VACATED. ’
o DATED this 7 . day of March, 2016. o, D
o § 10 : DISTRICT fJUIBGE »
nEged >
| E\% % g g g 13 "
g 14
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17 |
18 _
19
20
21
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23
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26
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DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREKA COUNTIES
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DISTRICT JUDGE
STATE OF NEVADA

SEVENTH ]UDICIAL DISTRICT COURT
GARY D. FAIRMAN
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Case Nos. CV 1108-155
‘ CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
- CV-1202-170
CV-1207-178

 NO,

FILED
- MAR G 82016

Eureke County Clerk -

By__(Apcting

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

% e % % %

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

v.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,
v.

OFFICE OF THE STATE ENGINEER OF
THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
Engineer, KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents.

CERTIFICATE OF SERVICE




SEVENTH JUDICIAL DISTRICT COURT

GARY D. FAIRMAN

DISTRICT JUDGE

DEPARTMENT 2 .
WHITE PINE, LINCOLN AND EUREKA COUNTIES
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and

_MICHEL and MARGARET ANN

ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,

.V

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE

- OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF

CONSERVATION AND NATURAL
RESOURCES,

Respondent.

MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited
Partnership, DIAMOND CATTLE
COMPANY, LLC, a Nevada Limited
Liability Company, and KENNETH F.
BENSON, an individual,

Petitioners,
VSs.

STATE ENGINEER OF NEVADA,

-OFFICE OF THE STATE ENGINEER,

DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

Respondents.

KOBEH VALLEY RANCH, LLC, a
Nevada limited liability corporation,

Intervenor-Respondents.
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Thé undersigned being an employee of the Eureka County Clerk's ,foic‘g,» .

hereby certifies that on the

correct copy of the following:

Amended Order Granting Objection to Proposed Order Remandmg to State £

day of March, 2016, | personally delivered a true'-_\and. I

Engineer; Order Granting Petitions For Judicial Review; Order Vacatmg Permits..

addressed to:

Karen A. Peterson, Esq.

Allison; Mackenzie, Pavlakis, Wright & —

Fagan Ltd.
P.O. Box 646 B
Carson City, Nevada 89701

Theodore Beutel, Esq.

Eureka County District Attorney
- P.O.Box 190

‘Eureka, Nevada 89316

Ross E. De Lipkau, Esq.

John R. Zimmerman, Esq.
Parson, Behle & Latimer

50 West Liberty Street, Suite 750

- Reno, Nevada 89501

In the following manner:

X,

regular U.S. mail
certified U.S. mail
priority U.S. mail
hand delivery -

[ e R e

Dale E. Ferguson, Esq.

Gordon H. DePaoli, Esq.
‘Woodburn and Wedge

6100 Neil Road, Suite 500
Reno, Nevada 89511

Micheline Fairbank, Esq. T
Nevada Attorney General’s Office o
100 North Carson Street R
Carson City, Nevada 89701

Laura A. Schroeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P. C
440 Marsh Avenue

Reno, Nevada 89509

overnight UPS ‘
overnight Federal Express
Faxto#

[ ]
[ ]
]

- copy placed in agency box located in the Eureka County Clerk’s Office
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Attachment 4



ALLISON MacKENZIE, LTD.
402 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202  Fax: (775) 882-7918

F-Mail Addrese: Iaw@allisonmackenzie.com

N e

O 0 NN S

Case Nos. CVI1108-155
CVI1108-156
CV1108-157
CVI1112-164
CVI112-165
CV1202-170
CV1207-178

Dept. No. 2

MAR

FILED
142016
m' (iesf

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA |

EUREKA COUNTY, a political
subdivision of the State of Nevada,

Petitioner,
Vs, -

THE STATE OF NEVADA, EX. REL.,,
STATE ENGINEER, DIVISION OF
WATER RESOURCES, and KOBEH
VALLEY RANCH, LLC, a Nevada
limited liability company,

Case No.: CV1108-155
Dept. No.: 2

Respondents.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company; LLOYD

- MORRISON, an individual;

Petitioners/Plaintiffs,
vs.

THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, State Engineer;
K(gBEH VALLEY RANCH, LLC, Real Party
in Interest;

Respondents/Defendants.

Case No.: CV1108-156
Dept. No.: 2

i
"
i

-1-




ALLISON MacKENZIE, LTD.
40?2 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

E-Mail Address: law@allisonmackenzie.com

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnership,

Petitioners,
Vs,

STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES, and
KOBEH VALLEY RANCH, LLC, a
Nevada limited liability company,

Respondents. /

EUREKA COUNTY,
a political subdivision of the State of Nevada,

Petitioner,
VS.

THE STATE OF NEVADA, EX. REL.,
STATE ENGINEER, DIVISION OF
WATER RESOURCES, and KOBEH
VALLEY RANCH, LLC, a Nevada
limited liability company,

Respondents. /

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and

'MICHEL AND MARGARET ANN
.ETCHEVERRY FAMILY, LP, a Nevada

Registered Foreign Limited Partnership,

Petitioners,
VS.

STATE ENGINEER OF NEVADA,

OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION

AND NATURAL RESOURCES, and KOBEH
VALLEY RANCH, LLC, a Nevada limited
liability company,

Respondents. /

Case No.: CV1108-157
Dept. No.: 2

Case No.: CVI112-164 '

Dept. No.: 2

Case No.: CVI112-165
Dept. No.: 2




ALLISON MacKENZIE, LTD.
402 North Division Street. P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 TFax: (775) 882-7918

E-Mail Address: law@allisonmackenzie.com
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Ncvada
registered foreign limited partnership,

Petitioners,
vs.

STATE ENGINEER OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

Respondent.

Case No.: 'CV1202- 170

Dept. No.: 2

‘MICHEL AND MARGARET ANN

ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnership,
DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and
KENNETH F. BENSON, an individual,

Petitioners,
Vs,

STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

Respondent,
AND

KOBEH VALLEY RANCH, LLC, a
Nevada limited liability company,

Intervenor-
Respondent.

CV1207-178
2

Case No.:
Dept. No.:

/

NOTICE OF ENTRY OF AMENDED ORDER
GRANTING OBJECTION TO PROPOSED ORDER REMANDING
TO STATE ENGINEER; ORDER GRANTING PETITIONS

FOR JUDICIAL REVIEW; ORDER VACATING PERMITS

NOTICE IS HEREBY given that on the 9™ day of March, _20[6, the Court duly
entered an AMENDED ORDER GRANTING OBJECTION TO PROPOSED VORDER

-3-




ALLISON MacKENZIE, LTD.
402 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

F-Mail Address: lnw@allisonmackenzie.com
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REMANDING TO STATE ENGINEER; ORDER GRANTING PETITIONS FOR JUDICIAL

REVIEW; ORDER VACATING PERMITS in the above-entitled matiers. A copy of said |~

AMENDED ORDER is attached hereto as Exhibit “17.

AFFIRMATION

Thc undersigned does hereby affirm that the precedmg document DOES NOT |

contain the social security number of any person.

DATED this 14™ day of March, 2016.

BY:

KAREN A. PETERSON, ESQ.

Nevada State Bar No. 0366

~ ALLISON MacKENZIE, LTD.

402 North Division Street
Carson City, Nevada 89703

~and ~

EUREKA COUNTY DISTRICT AT]'ORNEY
701 South Main Street

Post Office Box 190

Eureka, Nevad /

THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222

Auorneys for EUREKA COUNTY.




ALLISON MacKENZIE, LTD.
402 North Division Street, P.O. Box 646, Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

R-Mail Addrecs: law@allicanmackenzie com
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CERTIFICATE OF SERVICE

" Pursuant to NRCP. Rule 5(b), I hereby certify that I am an emplpyée"of ALLISON 1o
MacKENZIE, LTD., Attorneys at Law, and that on this date I caused the foregoing document to be -
served to all parties to this action by: e

v Placing a true copy thereof in a sealed postage prepaid envelope, first class: mail,‘v-‘in .
the Unglted States W[ail in Carson City, Nevada [b?R@P S(b)(2XB)] _, S
' Via electronic transmission | -

_ Hand-delivery [NRCP 5(b)(2)(A)]

Micheline N. Fairbank, Esq.
Senior Deputy Attorney General
Attorney General’s Office

100 North Carson Street

Carson City, NV 89701

Ross E. de Lipkau, Esg.
John R. Zimmerman, Esq.
Francis Mark Wikstrom, Esq.
Parsons Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 89501

Laura A. Schroeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

Gordon H. DePaoli, Esq.

' Dale E. Ferguson, Esq.

Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, NV 89511

Courtesy Copy fo:
Honoragie dary D. Fairman

Seventh Judicial District Court
P.O. Box 151629
Ely, NV 89315

DATED this 14" day of March, 2016.

~ 4838-0522-0143, v. 1

s




EXHIBIT “1”

EXHIBIT “1”



NO_
FILEY
_ MAR U 0d
1 || CaseNos. CV1108-155 ‘
- CV-1108-156 Curgka Coumy Clerk
CV-1108-157 By Q0 Qm“
2 CV-1112-164 -2 Lo
3 ﬂ CV-1112-165 o
CV-1202-170
4 CV-1207-178
Dept No. 2
5
6 - IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
7 NEVADA, IN AND FOR THE COUNTY OF EUREKA
8 * ¥ K o *
o 2 EUREKA COUNTY, a political subdivision
& : 8 of the State of Nevada,
2 5 Petitioner,
% o 10
b Zz % \'H
Eiy. i3 |
Leoe s> STATE OF NEVADA, EX. REL., STATE
Q<5 iz2Z 12 ENGINEER, DIVISION OF WATER
< RESOURCES,
SzEEd £ 13 :
55 2w Respondent,
Y 14
g s 15 |
® % 46 CONLEY LAND & LIVESTOCK, LLC, a  AMENDED ORDER
Nevada limited liability company, LLOYD GRANTING OBJECTIONTO .
17 MORRISON, an individual, PROPOSED ORDER REMANDING
: TO STATE ENGINEER; ORDER
/ 18 Petitioners, GRANTING PETITIONS FOR JUDICIAL
REVIEW: ORDER VACATING PERMITS
19 V.
20 OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER
21 RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
22 RESOURCES, JASONKING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party in
23 Interest,
Respondents.
24
25
26
1




SEVENTH JUDICIAL DISTRICT COURT

GARY D. FAIRMAN

DISTRICT JUDGE

DEPARTMENT 2
WHITE PINE, LINCOLN ANO EUREKA COUNTIES

—
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STATE Of NEVADA
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
v.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of

- the State of Nevada,

Petitioner,
v.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER

* RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.
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GARY D. FAIRMAN

DISTRICT JUDGE

DEPAATMENT 2
WHITE PINE, LINCOLN AND EUREXA COUNTIES
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. STATE ENGINEER OF NEVADA,

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

MICHEL AND MARGARET ANN

- ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnership
DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and
KENNETH F. BENSON, an individual,

Petitioners,
VS,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,
Respondents.

KOBEH VALLEY RANCH, LLC, a
Nevada limited liability corporation,

Intervenor-Respondents.

On May 20, 2013, petitioners MICHEL. AND MARGARET ANN ETCHEVERRY
FAMILY, LP, DIAMOND CATTLE COMPANY, LLC and KENNETH F. BENSON appealed

this Court's findings of fact, conclusions of law, and order denying petitions for judicial

3




review, entered May 17, 2013 (Nevada Supreme Court case no. 63258). The appeal was: '

—d

consolidated with the appeal in Nevada Supreme Court case no. 61324 for appellate

2
5 || - Purposes. The court reversed and remanded the case for proceedmgs consnstent wuth the
4 opinlon The remittitur was issued on November 23, 2015. '
5 - On November 25, 2015, Kobeh Valley Ranch, LLC (“KVR") via emall, submltted to.
6 the court a proposed order remendmg to State Engineer, on December 3, 201 5, Eureka~
7 || County, Kenneth F. Benson, Diamond Cattle Combany LLC and Michel and Marg’ar‘etAnn
8 Etcheverry Family, L.P. filed a joint objection to proposed orders of Kobeh Va:'lley’Reneh..
= § 9 LLC; on December 7, 2015, Michel and Margaret Ann Etcheverry Family, L.P.; D’i“amvohdz_‘
3 % .
S § 10 Cattle Company, LLC and Kenneth Benson ("petitioners”) filed an objection to proposed
% E } § <11 orders of Kobeh Valley Ranch, LLC; on December 16, 2015, KVR filed its reply ft'o‘»joint
§§§§§§ 12 objection to proposed orders. of Kobeh Valley Ranch LLC; on December 15, 2018, |
5‘5 E §§ M 43 | respondent Jason King, P.E., the State Engineer, filed his joinder to Kobeh»VaI!ey Ranch, -
S\E ° % : 14 1! LLC's reply to joint objection to proposed orders; on January 8 and 12, 2016, petltlonersv
. % E sl filed a request for review of objection to proposed orders of Kobeh Valley Ranch LLGC; the
B H 16 court has reviewed the pleadings and finds thet no further briefing or hearing is" |

necessary.?

The court has reviewed the Nevada Supreme Court's opinion issued,,October 29,

2015. The Nevada Supreme Court held that “substantial evidence does not support the

State Engineer's finding that KVR would be able to “adequately and fd{ly" mitigete the fact

20 , . o : :
o1 that its ground water appropriations will cause Kobeh Valley springs that sources existing
- rights to cease to flow.”® The court further held that “The State Engineer's decision to
23

o4 || 'Eureka Counly v. State Engineer, 131 Nev. Adv. Opn. 84 (2015).
25 27JDCR 11.
.o || *Eureka County v. State Engineer at 16.
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STATE OF NEVADA
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grant KVR's applicatiohs when the result of appropriations would: conflict With existing

nghts and based upon unsupported findings that mitigation would be sufficient to rect|fyA 1

the conflict violates the Legislature's directive that the State Englneer must deny use or

ud

change applications when the use or change would conflict with-existing rights. Havmg
found petitioners had met their burden to show the State Engineer's decision v_vhés;
incorrect, the court held “the State Engineer's decision to grant KVR's applications canhot -
stand.” The court reversed and remanded these cases to the district court for further.
proceedings consistent with this opinion.® | ‘

'The Nevada Supreme Court did not remand the cases to the State Engineer for

further proceedings consistent with its opinion which it could have done if the court - |

concluded additional administrative review and findings were necessary. Based uponthe.

- Supreme Court's reversal of this Court's order denying petitions for judicial review and the |-

State Engineer's decision to grant KVR's applications, this Court finds that the Vpetitions 1
for judicial review filed by the petitioners must be grahted.

Good cause appearmg.

IT 1S HEREBY ORDERED that the petitlons for jUdlCla| review ftled by petmoners 15

in the above-captioned proceedings are GRANTED. The approval of the monitoring,

ma_négement. and mitigation plan, issued by respondent, STATE ENGI{NEER OF NEVADA 1 '

is VACATED and applications nos. 72695, 72696, 72697, 72698, 73545, 73546, 73547,
73548,73549.73550,73551,73552,74587;75988.75989.75990,75991L25992,75993,
75094, 75095, 76996, 75997, 75998, 75999, 76000, 76001, 76002, 76003,.76004, 76005, -

76006, 76007, 76008, 76009, 76745, 76746, 76802, 76803, 76804, 76805, 76989, 76990, - |

“Id.
3.
81d.




GARY O. FAIRMAN
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OISTRICT JUDCE

OEPARTMENT 2
WHITE PINE. LINCOLN AND EUREKA COUNTIES
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a STATE OF NEVADA
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77171, 77525, 77526, 77527, 77553, 78424, 79911, 79912, 79913, 79914, 79915, 79916,
79917,79918, 79919, 79920, 79921, 79922, 70923, 79924, 79925, 79926, 79927, 79928,
79929,‘79930, 79931, 79932, 79933, 79934, 79935, 78936, 79937, 79938, 79939, 79940, |
79941 and 79942 are hereby DENIED pursuant to NRS 533.370(2) in accordance with the

" holding of the Supreme Court's opinion in 131 Nev. Adv. Opn. 84 issued October 29,2015.

iT IS HEREBY FURTHER ORDERED that the permits issued by the State Engineer
for the above applications are VACATED.
DATED this_ 71> day of March, 2016. ,
—_ ; r A 4
% (\)( AT
DISTRICT JUDGE ' :
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Attachment 5



Carson City, Nevada R9703

{775)8R2-9900):-- Tefephone

{775)RRS-9900 - Fagsimik:

Taggant & Taggart, Ltd.
108 Nosth Minnesots Strect

10

11

12

13

14

15

16

17

18

19

20
71
22
23
24
25
26

27

28

CASENOs.: CV-1108-155
| CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

DEPT. NO.: II

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA A

* ok ok

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
VS.

STATE OF NEVADA, EX. REL. STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a Nevada KOBEH VALLEY RANCH, LLC’S
limited liability company; LLOYD MORRISON, MOTION TO ALTER OR AMEND
and individual, JUDGMENT

Petitioners,
Vvs.

OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party om
Interest, ,

Respondents.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a.
Nevada limited liability company, and MICHEL
and MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

-1-




Carson City, Nevadn 89783
. {FISIRR2(R) ~ Tlephone

Taggart & Taggart, Ltd. -
108 Nomth' Minsiosita Stret
{TI55R839900 = Facsimile

10
11

12

13

14

15

16

17
18
19
20
21

22

24

25

26

27

28

V8.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF

. CONSERVATION AND NATURAL

RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
VS.
STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESQURCES, :

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY LILC, a

Nevada limited liability company, and MICHEL

and MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnarshxp,

Petitioners,
Vs,

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF

I WATER RESOURCES, DEPARTMENT OF

CONSERVATION AND NATURAL
RESOURCES, '

Respondent.

KENNETH ©F. BENSON, an individual,

DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and - MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnershlp,

Petitioners,

V3.




Carson City, Mevads ROTD

(775)882-9900 ~ Tétiphane
(PISIRRIDGNON - Facsimile

Taggart & Taggart, Lid.
118 Nowthy' Mtnnesina St

10
il
12
13
14
15
16
17
18
19
20

21

23
24
25
26
27
28

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT  OF
CONSERVATION AND NATURAL
RESOURCES, | |

Respondent.

COMES NOW, Real Party in Interest, KOBEH VALLEY RANCH, LLC (héréiﬁaﬁer
“KVR™), by and through its attorneys of record, PAUL G. TAGGART, ESQ. and DAVID H.
RIGDON, ESQ., of the law firm of TAGGART & TAGGART, LTD., and, pursuaﬁt to NRCP_ 59(e),
hereby files this Motion to Alter or Amend this Court’s March 9, 2016 Order granting -ije_cgicn t,oﬂ
Proposed Order Remanding to State Engineer; Order Granting Petitions for‘}udicizilv R‘avi:@; and
Order Vacating Permits. This Motion is based on the attachéd Memorandum of  Points and <
Authorities, all papers and pleadings on file in this matter, and any oral argument thatvthirs ,,Couﬁ_may. -

permit.
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MEMORANDUM OF POINTS AND AUTHORITIES

L PROCEDURAL BACKGROUND AND HISTORY

KVR proposes to develop a molybdenum mine, also known as the Mount Hope Mine Project, to-
be located in Eureka County, Nevada. The Mount Hope Mine Project will be one of the largest primary
molybdenum mines in the world. The development and operation of the mine will greatly enhance the
economic development efforts of the State of Nevada and provide substantial tax revenue for Eureka -
County. Almost $300 million dollars has already been invested in this effort and it is expected that when
the mine is operational, it will employ about 400 people in full-time positions. This Court, in itéi March
9, 2016, order, denied water rights that are required for this project to succeed. |

To develop the mine, several water applications were filed with the State Engineer to appropriate
new water rights and change the point of diversion, place of use, and/or manner of usé of existing water
rights (collectively hereinafter “Applications”).! The applications sought a total combined duty of
11,300 afa of groundwater for mining and milling purposes associated with the proposed mine. The |
Applications were protested by various parties including Eureka County.

KVR has expended significant time and resources in pursuit of the Applications, induding three
separate trips through this Court. In October 2008, the State Engineer conducted five days of hearings
on the applications and, six months later, issued a ruling granting most of them. Eureka County and
other protesters appealed that determination. This Court subsequently vacated the ruling and remanded
the case back to the State Engineer for additional proceedings. The State Engineer conducted a second
round of hearings in December 2010 and May 2011. On July 5, 2011 the State Engineer issued Ruling
6127 granting KVR 11,300 afa of groundwater rights. The Ruling was conditioned on the submission of

a monitoring, management, and mitigation plan (hereinafter “3M Plan™).

The Protestants again appealed the State Engineer’s grant of the Applications. While the appeal
was pending, in October 2011, KVR submitted a draft 3M Plan to the State Engineer.. Although 3M

Plans are regularly prepared in conjunction with large water rights projects, there is no statute or

" The Applications were filed by a variety of individuals and entities, Those Applications not filed by KVR were later assigned
and/or transferred to KVR.

4
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regulation which governs the development of such plans. Applicants rely heavily‘oﬁ the direction and 'v
guidance of the State Engineer regarding how a plan should be drafted. ‘ |

Accordingly, during the process of developing the plan, KVR met with the State Engineé‘r’ to.
discuss the draft plan’s sufficiency. In reliance on the guidance provided by the State Engineer, KVR
revised the draft 3M Plan and submitted its final plan on May 10, 2012. o _

In June 2012, the State Engineer approved the final 3M Plan. At about the same tixhe, on.June
13, 2012, this Court upheld the findings and conclusions of the State Engineer in Ruling 6127 In Juiy
2012, Protestants also appealed the State Engineer’s approval of the final 3M Plan to this Court and on
May 15, 2013, this Court upheld the State Engineer’s approval of the 3M Plan.

This Court’s approvals of the State Engineer’s determinations were appealed to the Nevéda
Supreme Court and the two appeals were consolidated into a single appeal. After briefing and argument,
the Supreme Court reversed and remanded the case to this Court. In the order of reversal and remaﬁd,
the Supreme Court specifically declined to answer the question of whether “the State Engineer has
authority to grant an application that conflicts with existing rights based on a determination that the
applicant will be able to mitigate” the conflict.” Instead the Supreme Court found that the specific 3M
Plan approved by the State Engineer “is not supported by sufficient evidence that successfil mitigat§0n
effort may be undertaken so as to dispel the threat to the existing rights holders.” -

The standards for 3M Plans adopted by the Supreme Court in the decision were unprecedented
and, therefore, unknown to both KVR and the State Engineer at the time the plan was drafted and
approved. Neither KVR nor the State Engineer could have reasonably anticipated that the final 3M Plan
would be required to comply with such standards. o

‘On March 9, 2016, this Court entered its Amended Order Granting Objection td Prope_)sed Order
Remanding to State Engineer, Order Granting Petitions for Judicial Review; and Order Vacating -
Permits. This Order effectively denies KVR’s Applications outright, requires KVR to staﬁ over, and

makes it significantly more difficult, expensive, and time-consuming to acquire the water resources

j Eureka Cnty. v. State Engineer, 131 Nev.Adv.Op. 84 at 2, 359 P.3d 1114, 1115 (2015).
I
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needed to develop the mine project.

KVR respectfully submits that this Courts March 9, 2016, Amended Qrder was issued in error |
and, pursuant to NRCP 59(e), requests this Court alter or amend the order to ;How the case to be
remanded to the State Engineer for the purpose of allowing KVR to submit evidence of its ability to.
successfully mitigate conflicts and amend the 3M Plan to bring it into compliancé with instructions

provided by the Supreme Court.

II. STANDARD OF REVIEW

NRCP 59(e) authorizes a party to file a motion requesting alteration or amendment of a judgment -
within “10 days after service of written notice of entry of the judgment.” Notice of Entry of Jﬁdgment in
this matter was filed on March 14, 2016, Since Rule 59(¢) does not provibde standards fcr granting‘a -
motion to alter or amend a judgment, a district court enjoys considerable disqrétion in grantiﬁg or
denying a Rule 59(¢) motion.* A district court’s decision to grant or deny a_motion. for reconsideration is -
reviewed under an abuse of discretion standard® “A district court may pro;ﬁerly reconsider its decision if
it (1) s presented with newly discovered evidence, (2) committed clear error or the initial decision was
manifestly unjust, or (3) if theré is an intervening change in controlling law.”®

KVR respectfully submits that the March 9, 2016 order was issued in error and is manifestly -
unjust in that it fails to allow KVR an adequate opportunity to amend the 3M Plan to render it compiia:it
with the newly articulated and wholly unprecedented standards adopted by the Nevadg Supreme Court.

Il. ARGUMENT

A. This Court erroncously concluded that the Supreme Court would have remanded
this case directly to the State Engineer if it had intended for further proceedings

to occur before the State Engineer. "
This Court stated that “[t]he Nevada Supreme Court did not remand the cases to the State Engineer

for further proceedings consistent with its opinion which it could have done if thécburit‘. concluded

additional administrative review and findings were necessary.” However, the Supreme Court is not

4 Stevo Design, inc. v. SBR Marketing Ltd., 919 F.Supp.2d 1112, 1117 (D. Nev. 2013).
5 Smith v. Clark County School Dist., 737 F 3d 950, 954 (9th Cir,, 2013}, -
® Id. at 955 (internal quotations and citations omitted).

-6-
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empowered to remand issues directly to the State Engineer.” Instead, in administrative appeals,
particularly when the Supreme Court wants an administrative agency to take Substantive action ,consisteét
with its instructions, the Supreme Court remands to a district court for that court to then remand to thé
administrative agency.®

Given this long-standing practice, it would be quite extraérdinary for the Supreme Court to
bypass a district court and remand a case directly to the State Engineer. When the Supreme Court
remanded this case back to this Court it did so for the purpose of having the Caurt’clonduct or ordf:r’
“proceedings consistent with this order.”” Since a district court is only empowered by NRS 533450 to -
review the fact-finding proceedings conducted by the State Engineer, and not to c’tmduct-its'own fact-
finding proceedings in the matter, an order for remand to the district court is effectively <an order-
requiring the district court to further remand the issue to the State Engineer for additional fact-finding.

~ In addition, the statement in the Supreme Court decision that “the State Engineer’s decirsich--te

grant KVR’s applications cannot stand” must be read within its proper context.'” The Supreme Court
did not find that no 3M Plan can ever provide substantial evidence for a finding that iﬁlpacts from ,’
proposed pumping can be fully mitigated. It only held that this particular 3M Plan did not"provide. such
substantial evidence. This is the context for the quote. | o

What the Supreme Court effectively said was that if this particular 3M Plan is the only
substantial evidence supporting the State Engineer’s determination, that determination cannot be upheld.
This opens the door for the development and implementation of a different 3M Plan on remand that
could provide substantial evidence supporting the State Engineer’s approval of "the' permits, Given the
enormous negative economic impacts that will result from a complete denial of KVR’s Applications,

KVR urges this Court to give it the opportunity to develop such a plan and provide ev:denoe of its ability

" See Town of Eureka v. Office of State Engineer, 108 Nev. 163, 169-70, 826 P.2d 948, 952 (1992)(remandmg case to district
court for referral to the State Engineer to. conduct further proceedmgs), Application of Fillipini, 66 Nev. 17, 31, 202 P.2d 535,
541-41 (1949)(remand1ng to the district court issues concerning whether and to what extent an application would injure
appellant); Revert v. Ray, 95 Nev. 782, 788, 603 P.2d 262, 265 (1979)(reversing and remanding to district court for further
proceedings by State Engineer.); Great Basin Water Network v. State Eng'r, __ Nev. _ ,. 234 P3d 912, 920
(2010)(reversu1g and rémanding case to district court for further remand to State Engineer to.conduct ﬁmh;tr proceedings).

S 1d. .

?Eureisa Lnty v. State Engineer, 131 Nev,Adv.Op, 84 at 16, 359 P.3d 1114, 1121 (2015).

’ 1.

ST
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to successfully mitigate conflicts without requiring it to start over.

. B. KVR reasonably relied on the State Eng_eer s dlrectmn regardmg th
development of the 3M Plan.

The Nevada Supreme Court has held that “the State Engineei' has been charged with the.éta'mtdry |

duty of administering the complex system of water rights within the state. We believe that lay members

of the public are entitled to rely upon its advice as to the procedures to be followed under tké; state water | -

law™' As noted above, Nevada currently has no statute or regulation govemmg the development,,

|amendment, and implementation of 3M Plans. Accordingly, dppllcants who are reqmred to subrmt such

plans must rely solely on the direction and gm(iance of the State Engineer as to what elcmcnts must be
included within such plans and what standards will be used to review a plan. |

In accordance with the requirements of Ruling 6127, KVR submitted a draft 3M' Plan for the
State Engineer to review and provide feedback.'”? A meeting was held ‘betweén KVR and the Stéte -
Engineer for the specific purpose of recei?ing input from the State Engineer regarding the sufficiency to‘f |
the plan.”* Based. on this guidance, KVR made revisions and submitted a ﬂnal“ SM Plan to the Staféf ’.
Engineer for approval. “ In addition, throughout the development of the plan, KVR consulted w1th, 1

Eureka County and other Protestants to ensure that their concerns would be fully addressed.” Thc ﬁnal S

3M Plan was approved by the State Engineer after more than a year of cooperation and coilabpraﬁon- '

between KVR, the State Engineer, and the Protestants.

KVR’s reliance on the State Engineer’s advice and guidance as to the 'sufﬁcigncy of the 3M Plan

was reasonable given the fact that there was no statute, regulation, or precedential case law which

provided alternative direction as to what the plan should include or what standards would guide its u
approval. In good-faith reliance on the State Engineer’s advice, KVR ‘diligegily pursued the
development of the 3M Plan using the best resources available to it at the time. The Nevada SUpierne'

Court has clearly directed that an applicant “cannot be punished for the State Engineer’s failure to follow.

" Dese;tln‘ Lid. v. State, 113 Nev. 1049, 1061, 944 P2d 835, 843 (1997)(emphasis added).
2 State Engineer Record on Appeal (hereinafter “ROA”) 295-335.

i . ROA 354-376.
Y

* See ROA 54-167, 178, 181, 195-196, 204, 207-208, 214, and 227-241.

-8
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his statitory duty.”'® The Supreme Court’s finding that the State Engineer failed to meet his statutory

duty in approving the 3M Plan and the associated permits should not result in KVR -béing punished with T

the vacation of the permits. Rather, this Court should remand the case to the State Engineer to allow |

KVR to revise the 3M Pian to conform to the Supreme Court’s new}y adopted standards.

C.  The _decision_of the Nevada Supreme Court. artlculated new and u __precedented
standards for the development of M Plans _

- Prior to the Supreme Court’s decision, there was no statute, regulation, or case law that

| articulated the standards for approval of a 3M Plan developed in conjunction with an appli'catibn toi-_,.u

appropriate water. The adoption by the Supreme Court of the standard of review fbr 3M _Plaﬁé;ié new ’.
and wholly unprecedented. There is simply no way that KVR could have known the standa‘rci. that-the
Supreme Court would apply to its review of the plan before the rendering of the décisiom If the State -
Eﬁgineer and KVR had known the Supreme Court would require a 3M Plan tﬁbé ﬁ&rt of the drigiﬁal
approval or to include more .speciﬁc mitigafion evidence, KVR would have done it. KVR .should be
given the opportunity to do that now. o | |
This Court, on two prior occasions [Judges Papez aﬁd Thompson] affirmed the actions‘ta_ken by

the State Engineer. Given this, it i’s‘manifestly unjust to vacate the Permits before pmyiiii‘nngV‘R an
opportunity to amend the plan in a manner that will bring it into conformance with the Supfehé Cdurt;js "
directive. | | |

D. This Court’s vacation of the KVR’s permits is manifestly uhi ust.

The denial of KVR’s Applications, as required by this Court’s Order, will have ,éig11iﬁcant
economic*rémiﬁcat_ions for the State of Nevada. KVR may lose the priority pﬂsitién of the Applications

for the remaining water in Kobeh Valley. In thé time since KVR’s Applications were filed; npmeroﬁsf

entities, including Eureka County, have filed new applications to appropriate the grouﬁdWatcr‘rsqught by .

KVR. If KVR’s applications are denied, the water associated with those applications will be made
available to these later-filed applications. This is a manifestly unjust result. A p’rojéétbf great ecbnomic :

significance to the State of Nevada should ot be placed in jeopardy based on a failure of the 3MPlanto |

' Great Basin Water Network v. State Eng'r, __ Nev. __, 234 P.3d 912,920 (2010),

9.
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conform to a post-hoc standard articulated by the Supreme Court. Rather, KVR should be given a fair

opportunity to draft a plan that complies with the ruling of the Supreme Court before they are summarily
denied.
IV. CONCLUSION

For the reasons stated above, KVR respectfully requests this Court amend its Order to allow the
case to be remanded to the State Engineer for the purpose of providing KVR the oppdr’mnity to
address the issues raised by the Supreme Court and amend the 3M Plan to bring it 'm”mj rédmplia_m;e

with the standa‘rds articulated the Supreme Court.

-10-




Carson City, Nevada 89703
(775)883-9900).~ Facsimile

{775)882-9900 - Telephnne

Taggart & Taggart, Ltd.
108 Nonh Minnesnta Strect

10
1
12
13
14
15
16
17
18
19
20
21

21|

23
24

25

26

27

28

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any persons.

DATED this 25"~ day of March, 2016.

TAGGART & TAGGART, LTD.

108 North Minnesota Street
Carson City, Nevada 89703

Nevada State Bar No, 6136

DAVID H. RIGDON, ESQ.

Nevada State Bar No. 13567 :
Attorneys for Real Party in Interest: .

-11-
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of TAGGART & TAGGART, |

LTD., and that on this date, I served or caused to be served, a true and correct copy of the foregoing .
KOBEH VALLEY RANCH, LLC’S MOTION TO ALTER OR AMEND JUDGMENT by:

LX] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail,
- with postage prepaid, an envelope containing the above-identified document, at
Carson City, Nevada, in the ordinary course of business, addressed as follows:

Karen A. Peterson, Esq. Dale E. Ferguson, Esq.
Allison, Mackenzxe Pavlakis, anht & Gordon H. DePaoli, Esq. -
Fagan, Ltd, Woodburn and Wedge
P.O. Box 646 6100 Neil Rd., Suite 500
Carson City, NV 89701 Reno, NV 89511
Theodore Beutel, Esq. Micheline Fairbank, Esq.
Eureka County District Attorney Nevada Attorney General’s Office
P.O. Box 190 ‘ 100 N. Carson St.
Eureka, NV 89316 Carson City, NV 89701 -
Ross E. De Lipkau, Esq. Laura A. Schroeder, Esq.
Parsons, Behle & Latimer Therese A. Ure, Esq.
50 West Liberty St., Suite 750 Schroeder Law Ofﬁces P. C
Reno, NV 89501 440 Marsh Ave.
Reno, NV 89509
(] By U.S. CERTIFIED, RETURN RECEIPT POSTAL SERVICE: 1 deposited

for mailing in the United  States Mail, with postage prepaid, an envelope
containing the above-identified document at Carson City, Nevada, in the ordmary
course of business, addressed as follows: A

] By ELECTRONIC DELIVERY, via:

DATED this :ﬁ“day of March, 2016.

D

Enfployee of TAGGART & TAGGART, LTD

-12-
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Page 1/~ PETITION FOR JUDICIAL REVIEW

NO. |

FILED

SCHROEDER LAW QFFICES, P.C.

1 MICHEL AND MARGARET ANN -
‘ ETCHEVERRY FAMILY, LP, a Nevada

KBNNETHF BENSON, an individual,

| STATE ENGINEER, OF NEVADA,

CASENO.:CV [ 2D - 1S JUL 052012
| | Eureha County Clek
DEPT. NO.: 2 | e AL )

'Laura A. Schroeder, Nevada State Bar #3595
|Therese A, Ure, Nevada State Bar #10255

440 Marsh Ave

IReno Nevada 89509-1515

IPHONE (775) 786-8800, FAX: (877) 600-4971
counscl(a)water-law com

Attorneys for the Petitioners

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OFNEVADA '
IN AND FOR THE COUNTY OF EUREKA

Registered Foreign Limited Partnership,
DIAMOND CATTLE COMPANY, LLC, a
Nevada Limited Liability Company, and PETITION FOR JUDICIAL REVIEW

Petitioners,
.
OFFICE OF THE STATE ENGINEER
DIVISION OF WATER RESOURCES
DEPARTMENT OF CON SERVATION
AND NATURAL RESOURCES,

Respondent.

 COME NOW Petitioners MICHEL AND MARGARET ANN ETCHEVERRY.
FAMILY, LP, DIAMOND CATTLE COMPANY, LLC, and KENNETH F. BENSON.

(collectively referred to herein as “Petitioners”), by and through their attorneys of record,

I ' o

Schroeder Law Offices, P.C., and file this ‘petition for judicial review of the STATE. o
ENGINEER’s decision dated June 6, 2012 approving a moﬁitor’ing, measurement, and mitigation

plan refating to STATE ENGINEER Ruling No. 6127.

ECEIVER
(FAfiebie

{POXXS227; 116500 WER }

440 Marsh Avenue

[ f SCHROEDER || g, nvagsas
J. 8 LAWOFFICES, P.C

PHONE (775) 786-8800  FAX {$77) 60U 697(

)
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Eati’ticners petition an&-aﬂcg& as follows:
~ JURISDICTION AND PARTIES

1. Michel and Margaret Ann Etcheverry Family LP (“Etcheverry LP”), a»fo;eigr: -
limited partnership registered in Nevada, is a landowner, agricultural operaimr"and water right.
holder in Kobeh Valley and Diamond Valley, Nevada, ‘

2. Diamond Cattle Company, LLC (“Diamond Cattle”), a Nevada limited liability
company, is an agricultural operator in Diamond Valley and Kobeh Valley, Nevada, whose o
managing members include Mark and Martin Etcheverry. Martin Etcheverry is also a gcn‘efa;
partner in Michel and Margaret Ann Etcheverr.y Family LP. - | |

3. Kenneth F. Benson (“Benson”) is a water right holder and agricultural operator in - '
Diamond Valley, Nevada. B

4, Respondent NEVADA STATE ENGINEER (“STATE ENGINEER”) is an agent
of the State of Nevadd who, together with the Office of the State Engineer, Division of Water .
Resources, Department of Conservation and Natural Resources, regulates the water use in,thg
State,

5. A Notice of this Petition has been or will be served on the STAT“E ENGINEER .
and on all known persons affected by permits issued in relation to STATE ENGINEER Rul ing
No. 6127, and subsequent acce:pta'nce of the Monitoring, Management, and Mitigation Plan (“3M
Plan”) of the STATE ENGINEER pursuant to NRS 533 4‘30(3)

6. This Court has jurisdiction to address this pemmn under NRS 533.450. ‘

7. Venue is proper under NRS 533.450. The water use in the 3M Plan is 'rela_te,d ;tg
uses appurtenant to lands in Eureka County. : -

8. - Petitioners have exhausted their administrative remedies.

111
171
117
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BACKGROUND

9. Between May of 2005 and June of 2010, numerous applications to appropriate
underground water and to.change the point of diversion, place of use, and/or mannerof use were
filed by Idaho General Mines, Inc. and Kobeh Valley Ranch LLC (collectively herein the.
"Applications"). The Applications filed by Idaho General Mines, Inc. were thereafter assigned to
Kobeh Valley Ranch LLC (the “Applicant"). The Applications were filed for a proposed
molybdenum mine, known as the Mount Hope Mine Project, requiring underground water for
mining and milling and dewatering purposes.

10.  The Applications, a combination of applications for new appropriations of water
and applications to change the point of diversion, place of use, and/or manner of use of existing
water uses (applications, permits and/or certificates), requested a total combined duty under all
of the Applications of 11,300 acre feet annually (afa).

11. - OnlJuly 15, 2011, the STATE ENGINEER issued Ruling No. 6127 granting the
majority of the Applications subject to certain terms and conditions. Ruling No. 6127 found that
water rights on springs and streams within the Kobeh Valley could potentially be impacted by
drawdown of the water table. Approval of the Kobeh Valley Ranch Applications was
conditioned upon submission and approval of a monitoring, management, and mitigation plan
(“3M Plan”) prior to diverting any water under the Kobeh Valley Ranch Applications. State
Engineer Ruling No. 6127 at 21-22. |

12, On August 11, 2011, Petitioners filed their Petition for Judicial Review before this -
Court, challenging STATE ENGINEER Ruling No. 6127 (Case No. CV-1108-157). As the
STATE ENGINEER continued to issue permits subsequent to STATE ENGINEER Ruling No, -
6127, Petitioners filed additional Petitions for Judicial Review designated as Case Nos, CV-
1112-165 and CV-1202-170. Petitioners’ requests for judicial review were subsequently
consolidated with Case Nos. CV-1108-155, CV-1108-156, CV-1112-164 and CV-1112-165.

11
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13. On June 13, 2012, this Court rendered its Findings of Fact, Conclusions of Law

|| and Order Denying Petitions for Judicial Review (Case Nos. CV-1108-155, CV-1108-156, CV-

1108-157, CV-1112-164, CV-1112-165 and CV-1202-170).
DECISION

14. On or about May 30, 2012, Eureka Moly, LLC submitted a Monitoring,
Management and Mitigation Plan (“3M Plan”) to the STATE ENGINEER. The 3M Plan
“applies to proposed groﬁndwater extraction from Kobeh Valley ahd Diamond Valley for mining
process water rights granted in Ruling 6127 of the of the office of the Nevada State Engineer
(NSE) dated July 15, 2011.”

15.  OnJune 6, 2012, Richard Felling, Chief of the Hydrology Section of the Division
of Water Résources, communicated to Eureka Moly, LLC that “{tJhe Plan as submitted is
approved with the understanding that components of the Plan are subject to modification based
need, prior monitoring results, or changes in the approved water rights.” See Exhibitl, -

| AGENCY ERROR(S)

16.  The STATE ENGINEER manifestly abused his discretion by approving a 3M
Plan which contravenes the conditions expressed in STATE ENGINEER Ruling No. 6127.

17. By approving the 3M Plan, the STATE ENGINEER exceeded his statutory

- authority under NRS 533.370 by allowing the use of water absent express conditions that will

protect the rights of existing appropriations and mitigate conflicts with existing rights. _

18.  The STATE ENGINEER’s approval of the 3M Plan fails to include ﬁndiﬁgs of
fact or conclusions of law demonstrating that under NRS 534.110, existing appropriations can be
satisfied pursuant to express conditions included within the 3M Plan, -

19.  The STATE ENGINEER’s approval of the 3M Plan is in error because the 3M
Plan fails to bind the current water right holder and Applicants under Case Nos. CV—1108~155, |
CV-1108-156, CV-1108-157, CV-1112-164, CV-1112-165 and CV-1202-170. '
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20.  The STATE ENGINEER's approval of the 3M Plan results in impermissible

delegation of administrative authority to an outside committee.

21. = The STATE ENGINEER’s approval of the 3M Plan constitutes impermissible ad
hoc rulemaking, in violation of NRS 534.110 and/or NRS 532.110, that establishes an additional .
administrative remedy that must be exhausted by Petitioners in order to receive relief in t};e form
of mitigation.
22.  The 3M Plan is deficient in one or more of the following ways, thereby rendt;fi’ng_
it incapable of serving as “conditions” to monitor and mitigate conflicts with existing 'rigﬁ!é:
a) The 3M Plan is premised upon funding and implementation by unknown third '
party non-applicants that must act unanimously prior to taking action undér the
3M Plan; |
b) The 3M Plan is not reasonably calculated to timely address urgent :hiﬁgatie;i
needs, conflicts or grievances; |
¢) The 3M Plan is vague and aspirational and fails to expressly articulate what ‘
mitigation measures will be taken to avoid conflicts with existing rights on Kobel
Basin valley floor; and
d) The 3M Plan offers only non-binding “potential” mitigation measures, many of
which are better characterized as speculative or remedial in nature.
REQUEST FOR RELIEF
WHEREFORE, Petitioner requests judgment as follows: ,
1. The Court vacate the STATE ENGINEER’s approval of the 3M Plan.
2. The Court enter an order instructing the STATE ENGINEER to disallow Wate_r
use under Permit Nos. 72695, 72696, 72697, 72698, 73545, 73546, 73547, 73548,
73549, 73550, 73551, 73552, 74587, 75988, 75989, 75590, 75991, 75992, 75993,
75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004,
76005, 76006, 76007, 76008, 76009, 76745, 76746, 76989, 76990, 76802, 76803,

Page 5 PETITION FOR JUDICIAL REVIEW

{PA22622% 1 IBS KO WER §
, 440 Marsh Avenue
f SCHROEDER Reno, NV 89509 _
2 & LAWUFFICES, P.LC. PHONE (7751 785-8800 ' FAX {8773 6U0-4571




ot
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76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917, 79918, 79919,
79920, 79921, 79922, 79923, 79934, 79925, 79926, 79927, 79928, 79929, 79930,
79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941,"
79942, and 78424 until a 3M Plan is submitted that satisfactorily provides express
conditions for monitoring and mitigating conflicts with existing rights. '

Award such other and further relief as the Court deems just and proper. . }

SCHROEDER LAW OFFICE, P.C.-

Laura A. Schroeder, NSB #3595
Therese A, Ure, NSB #10255
440 Marsh Ave, :

Reno, NV 89509

PHONE: (775) 786-8800

FAX: (877) 600-4971

Email: counsel@water-law.com
Attorneys for the Petitioners

Jf SCHROEDER
/W LAWOTRICTS, P.C.

-840 Margh Avenue
Reno, NV 89509
|| PHONE{773) 7868800 FAX (877) 600-597)
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- AFFIRMATION

" Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding

person.-

'DATED this 3rd day of July, 2012.
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Laura A. Schroeder, NSB #3595 -
Therese A Ure, NSB #10255
440 Marsh Ave.

Reno, NV 89509

PHONE: (775) 786-8800

FAX: (877) 600-4971

Email: counsel@water-law.com
Attorneys for Petitioners
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FILED
1 | CASENC.: CV1Z202-- 130 FEB 2 2012

2§ DEPT.NO.: 2. reha County Clerh :
By, EEM}ZF ?%MQ
- :
3 | SCHROEDER LAW OFFICES, P.C. ’

Laura A. Schroeder, Nevada State.Bar #3595
4 I Therese A, Ure, Nevada Statc Bar #10255
Cortney . Dhike, Nevada State Rar #10573

51 440 Marsh Ave.
Reno, Nevada 89508-1515
6 | PHONE: (775) 786-8800, FAX: (8?7} 600-4971
counselfdwater-law.com
7 1 Attorneys for the Petitioners
8
g IN THE SEVENTH JUDICIAL DISTRICT COURT QF THESTATE OF NEVADA
10 - _ IN AND FOR THE COUNTY OF EUREXKA
11

KENNETH F. BENSON, an individual,

12 § DIAMOND CATTLE COMPANY,LLC, a
Newvada Limited Liability Company, and

13 | MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada PETITION FOR JUDICIAL REVIEW
14 | Registered Foreign Limited ?armership,

i5 , Petitioners,
16 v,

17 § STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE E;NGH\BLR
18 | DIVISION OF WATER RESQU ‘{Cbx«, :
| DEPARTMENT OF CONSERVATION
19 1 ANDNATURAL RESOURCES,

20 Respondent.
21
22 COME NOW Petitioners KENNETH F. BENSON, DIAMOND CATTLE COMPANY,

23 | LLC, and MICHEL AND MARGARET ANN Efl’(?i{EVERI{Y FAMILY LIMITED

24 | PARTNERSHIP (collectively referred to herein as “Petitioners™), by and through their attorneys
25  of record, Schroeder Law Dffices, P.C., and file and petition this Court for judicial review.,

26 } /17
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Petitioners petition and allege as follows:

JURISDICTION AND PARTIES

L. Kenneth F. Benson (“Benson™) is a water right holder in Diamond Valley,
Nevada. V
2 Diamond Cattle Company, LLC (*Diamond Cattle™), a Nevada limited liability

company, is an agricultural operator in Diamond and Kobeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Etcheverry is a general pariner in Michel
and Margérct Amn Etcheverry Family LP.

3. Michel and Margaret Ann Btcheverry Family EP (“Etcheverry LP”), a forcign
limited partnership registered in Nevada, i3 a landowner and water right holder in Kobch Vail)ey,
Nevada, and in Diamond Valley, Nevada. “

4, Respondent NEVADA STATE ENGINEFER (“STATE ENGINEER™) is an agent
of the State of Nevada who, together with the Office of the State Enginecr, Division of Water
Resources, Department of Conservation and Natural Resources, regulates the water use in the
State.

3. A Notice of this Pctition has been or will be served on the Nevada State Engineer

and on all persons affected by permits issued in relation to Ruling #6127 of the State Engineer

pursuant to NRS 533.450(3).

6. This Court has jurisdiction to address this ;}etitianrunder NRS 533.450 and NRS

7. Venue is properunder NRS 533.450. The Applicatimsfare appurtenant to lands
in Bureka County.
8. Petitioners have exhausted their administrative remedies.
REQUEST FOR CONSOLIDATION
9. Petitioners seek to have this action consolidated with Case Nos, CV 1112-165,

CV 1112-164, CV 1108-155, CV 1108-156, and CV 1108-157.
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10, Petitioners submitied briefing that relates to the agency errors as stated and -
alleged hefein on January 13, 2612 within the Petitioners Kenneth F. Benson, Diamand Cattle
Company LLC, and Miche! and Margaret Ann Etcheverry Family LP’s Opening Brief filed
under consolidated Case Nos. CV 1112-165, CV 1112-164, CV 1108-155, CV 1108:156, and
CV 1108-157.

DECISIONS . -

11, Between May of 2005 and June of 2010, numnerous applications to appropriafé
underground water and to change the point of diversion, place ol use, and/or manner of use were.
filed by Idaho General Mines, Inc. and Kobeh Valley Ranch LLC (collectively herein ﬂ“_z:‘s

"Applications"™). The Applications filed by Idaho General Mines, Inc. were thereafter assignéd 10

Kobeh Valley Ranch LLC (the "Applicant”). The Applications were filed fora proposed

molybdenum minc, known as the Mount Hope Mine Project, requiring underground water for |
mining and milling and dewatering purposes.

12, The Applications, a combination of applications for new appm?r.iaiéons of water
and applications to change the point of diversion, place of nse, and/or manner of use of existin g

water rights, requested a total combined duty under all of the Applications of 11,300 acre feet

1 annually (afa).

13.  Public adininistrative hearings were held on the Applications before the STATE
ENGINEER on Deceniber 6, 7, 9, and 10, 2010, and May 10, 2011,

14, OnJuly 15,2011, the STATE ENGINEER issued Rﬁﬁngéi?? granting the
majority of the Applications subject to certain terms and conditions.

15.  On August 11,2011, Petitioners filed their Petition for Judicial Review
challenging Ruling 6127, designated Case No. CV-1108-157, before this Court, ‘

16.  On December 1,2011, the STATE ENGINEER €ssucﬁ the following permits to
the Applicant: ?2695, 72696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551,
73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75995, 75995, 75997, 75998, -
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1 | 75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746,
2 | 76989, and 76990.

3 17 OnDecember 13, 2071, the STATE ENGINEER issued the following permits to
4 | the Applicant: 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79913, 79916, 7’99:17,
51 79918, 799 }9 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79928, 79929, 79930,
79931, 79932, 79933, 79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941, and 79942.
18, On December 14,2011, the STATE ENGINEER issued Permit 78424 to the - -

Applicant,

R "I B«

19.  On December 30, 2011, Petitioners filed & Petitivur{or Judicial Review on permit
10 | 72695, '};2696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587,
11 § 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998, 75999, ?69(}&?
12 | 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746, 76989, 76990,
13 | 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, ?9§'§‘7,‘ 79918, 79919,
14§ 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932,
15 | 79933, 79934, 79935,, 79936, 79937, 79938, 79939, 79940, 79941, 79942, and 78424,‘ designate:d_'
16 | Case No. CV-1112-163, before this Court.

17 20, On Janwary 12, 2012, Petitioners filed a First Amended Petition for Judicial

18 | Review in Case No. CV-1112-165.

19 21, Onlanuvary 4, 2012, the STATE ENGINEER issued Amended Permits 76008, '
20 | 76802, 76803, 76804, 76805, and 78424. These permits are cmiiec{ivéiy referred to herein as.

21 | “Pormits.”

22 : AGENCY ERROR(S}
23 22.  The terms and conditions in the Perimits issued by the STATE ENGINEER érc

24 | different from and/or inconsistent with Ruling 6127 issued by the STATE ENGINEER.
254 147

26 4717
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1 23.  The STATE ENGINEER’s actions in igsuing Permits with 2 total eembineddtﬁy

O]

in excess of the total combined duty of 11,300 afa-approved by the STATE EN.GWEER in N
Ruling 6127 is arbitrary and capricious. | 4

24, The STATE ENGINEER manifestly abuscd his discretion by faﬂing to inciude:in

£ O ]

the permit terms for Permits 76008, 76802, 76803, 76804, 76805, and 78424 a requirement that -
any excess water produced pursuant to those permits that is not consumed within the Diamond - -

Viallay»Hyfirogtaphié,Basin must be returnied to the Diamond Va]le.yf‘grounydwaterraqu_ifcr,'a,

perxhit term which the STATE ENGINEER explicitly stated and required in Ruling 61 27,

25, The STATE ENGINEER"s issuance of the Permits with the allowance th’at_.thg: '

(o

Applicant can divert additional watcr upon a showinéthat the additional diversion will not

11} exceed the consumptive use is inconsistent with Ruling 6127 that limited all changes of irvigation
12 } nights to their respective consumptive uses. | o |
13 | 26.  The action of the STA;TE’_ENGINEER by tssuing the Permits with icnnsfaﬁd, S
14 | conditions different from and/or inconsistent with Ruling 6127 is arbitrary and capricious,

15§ contrary to and affected by error of law, without any rational hasis, Ecyoud' the legitimate

16 | exercise of power and authority of the STATE ENGINEER, and has resulted in a denial of due

17 | process to Petitioners, all 1o the defriment and damage of Petitioners.

18 REQUEST FOR RELIEF
19 WHEREFORE, Petitioner requests judgment as follows: _
20 1. The Court to vacate and remand the Amended Permits nambered; 76003; 76 892,_

21 ) 76803, 76804, 76805, and 78424 to the STATE ENGINEER with instructions 1o deny the

22 1 imderlying applications; and

3
24| 114
254 /11
2 | 14/
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1 2. Award such other and further relief as sects just and proper, h
2 Pursuant to NRS 233B:133(4), a hearing is requested in this matler.
5 ,
4 | DATED this 1* day of February, 2012, SCHROEDER LAW OFFICE, P.C.
6 Lauta A. Sghroeder, NSB #3595
Therese A, Ure, NSB#10255
7 Cortney 1J. Duke, NSB#10573
440 Marsh Ave. '
.8 Reno, WV 89509
{775) 786-8800 _
| FAX: (877) 600-4971
16 Email: counsel@water-law.com
: Attorneys for the Petitioners
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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1 AFFIRMATION
20 Pursnant to NRS 239B.030, the undersigned does hereby affirin that the preceding
3 | PEHTION FOR JUDICIAL REVIEW docs wot contain the social security number of any
4 ¢ person
5
6 | DATED this 1™ day of February, 2012. SCHROEDER LAW OFFICE, P.C.
7 -
. Conrrany, © Oud
Laurd A. Schoeder, NSB #3595
g Therese A. Ure, NSB #10255
Cortney 1. Duke. NSB #10573 -
10 440 Marsh Ave. ‘
; Reno, NV 83509
1 (775) 786-8800
. PAX: (§77) 600-4971
- Email: counsel@water-law.com
13 Attornegys for Petitioners
14
15
16
17
18
19
20
21
22
23
24
25
26
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TRLED
JAN 17 2012

1] CASENOLCVIT2-165 |  Heacot g
2 | DEPT. NO.: 2 B &:imﬁ

3§ SCHROEDER LAW OFFICES, P.C. ,

Laura A. Schroeder, Nevada State-Bar #3393

4 1 Therese A, Ure, Neveda Suate Bar #10255

U440 Marsh Ave,

S & Reno, Nevada 89509-1513

PHONE: (773) 786- K§BO0, FAX:(877) 600-4971
5 4 counsel: a,wmcrui AW,com

Antorneys for vhe Petitioners

7 o
bt  INTHE SEVENTH JUPICIAL DISTRICT COURT OF THE STATE OF .N,I‘.Zki’i&"{};f\ ‘
9 INAND FOR THE COUNTY OF EUREKA

16

KENNETH F, BENSOUN, an mdn,dmi
11 DIAMOND CATTLE COMP ANY, LI
u vada Limited Liability Company, ¢ :mgi
12§ MICHEL AND MARGARET AN

Li( HEVERRY FAMILY, LP. a Nevada FIRST AMENDED PETITION FOR
13 1 Registered Forelon L imited Pattivership, JUDICTAL REVIEW
14 ‘ Petitinners,
15 ¥,

16 1 STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
17 § DIVISION OF WATER RESOURCES,
~DEPARTMENT OF CONSERVATION
18 | AND NATURAL RESGURCES,

i9 Respondent.
20
2 COMENOW Petitioners KENNETH F. BENSON, DIAMONDC A'E"i"Lﬁ"CQ?vﬂ’;‘{NY. e

22 | 11C, and MICHEL AND MARGARET ANN ETCHEVERRY FAMILY LIMITED
23k PARTNERSHIP (colloctively referred 1o herein as “Petitioners™, by and through thelr attorneys
24 ¥ of record, Schroeder Law Offices, P.C.. and [ile this first amended petition for judicial review

23 | including Pennit 79939,

%) i) | [ RECEVER

: ¥ T8 man )
mu 1 - FIRST AMENBED PETITION FOR JUDICIAL REVIEW : AN T 2092
T A NG Avrni . ;
g 7 SCHRULDER | \ e ha County
: _,__IQ it ‘ ) g b - 3 lerk & }‘mas.srcr Z
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Petitioners petition and allege as follows:
JURISDICTION AND PARTIES

IR Kenneth E. Benson (“Benson”) is a water riéht holder in Diamond V élley,
Nevada.

2. Diamond Cattle Company, LLC (“Diamond Cattle™), a Nevada limi{ed,liabiiixy
cbmpmxy, is an agricultural operator in Diamond and Kabeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Etcheverry is a general partner in Michel
and Margaret Ann Etcheverry Family LP. |

3, Michel and Margaret Ann Ficheverry Family LP (“Etcheverry LP™), a foreign
limited partnership registered in Nevada, is a landowner and water right holder in Kobeh Valley,
Nevada.

4, Respondent NEVADA STATE ENGINEER (“STATE ENGINEER”Y is an agent
of the State of Nevada who, together with the Office of the State Engineer, Division of Watef
Resources, Department of Conservation and Natural Resources, regulates the water use in the v
State.

5. A Notice of this Petition has been or will be served on the Nevada State Engineér
and on all persons affected by permits issued in relation to Ruling #6 127 of the State Engineer
pursuant to NRS 533.450(3).

6. This Court has jurisdiction to address this petition under NRS 533.450 and NRS

233B.
7. Venue is proper under NRS 533.450. The Applications are appurtenant 10 tands.
in Eureka County.
8. Petitioners have exhausted their administrative remedies
REQUEST FOR CONSOLIDATION ’
9. Petitioners seck to have this action consclidated with Case Nos. CV 1112-164;

CV 1108-155, CV 1108-156, and CV 1108-157.
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- DECISIONS

10.-  Between May of 2005 and June of 201 é, MTREIous apgiicationsto' égp;opriaie :
underground water and to change t‘hev point of diversio ﬁ, place of use, and/or manner of use were
filed by Idaho General Mines, Inc. énd Kobeh Valley Ranch LLC (collectively herein t}}é -
"Applications™). The Applications filed by 1daho General Mines, Inc. were thereafier assi gr;_:dm
Kobeh Val]g:_‘y Ranch LLC (the "Applicant™). The Appiicatiansv}erc filed fora p,rqus&d' . .
molybdenum mine, known as the Mount Hope Mine Project, requiring underground wat;er}f‘mj-
mining and milling and dewatering purposes. 5

11.  The Applications, a combination of ap’p}icaﬁonvsi forriew abpmpriatioﬂ;s of wawr
and applications to change the point of diversion, place of use, and/or manner of use af"cx’ivé:‘ting
water rights, requested a (otal combined duty under all of the Applications of 11,300 acfe feet
annually (afa). ) )

12, Public administrative hearings were held on the Apv;‘)iicax’inbns before the STA':YE
ENGINEER on December 6, 7, 9, and 10, 2010, and May, 10, 201 1.

13, OnlJuly 15, 2011, the STATE ENGINEER issued Ruling 6127 granting ij‘h‘é
majority of the Applications subject o certain terms and caimditioz:s. '

14.  On August 11, 2011, Petitioners filed their Petition for Judicial Reviéw
challenging Ruling 6127, designated Case No. CV-1108-1 57, before tli_‘isr'{Zcurt,

ES. On December 1, 2011, the STATE ENGINEER issued the following permits to~
the Applicant: 72695, 72696, 72697, 72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551, v
73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 75993, 75996, »75997,'?5998,: ‘
75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745;,76?465 I
76989, and 76990. . .

16. - On December 13, 2011, the STATE ENGINEER issued the following permits to

the Applicant: 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917,

I

Page 3 - FIRST AMENDED PETITION FOR JUDICIAL REVIEW

430 Maxah Bsenug
Ronn, NV §9509 3 .
PHONE (775) I86-R800 AR IR Iyo064971

SCHROEDER
- LAWOFFICES. PL




™S

O o~ O WA B

79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79923,79‘9’2& 79930,
79931; ?9932, 79933, 79934, 799335, 79936, 79937, 79938, 7993 9,79940, 79941, and 79‘2;‘42,

17.  On December 14,2011, the STATE ENGINEER issued Permit 78424 to the ' _
Applicant. All of the permits issued on December 1, 2011, December 13, 2011, anci E’eserﬁbét ,- .
14,2011 are collectively referred lo herein as "Permits™. . 7

| | AGENCY ERROR(S) ’

38 The terms and conditions in the Permits issued by the STATE ENG[NEER are
different from and/or inconsistent with Ruling 5%27 issued by the STATE ENGINEER. |

19, The STATE ENGINEER's actions in issuing Permits with a total combined amg |
in excess of the total combined duty of 11,300 afa approved by the STATE ENGINE,&;R‘i;i g

'Ruling 6127 15 arbitrary and capricious.

20.} The STATE ENGINEER manifestly abused his discretion by féiiiﬁg to in(;?t/ldiﬁ m’
the permit terms for Permits 76005, 76006, 76008, 76009, 76802, 76803, 76804, 76805, and
78424 a requirement that any excess water produced pursuant to those permits that is ino{v v
consumed within the Diamond Valley Hydrographic Basin must be returned 1o the Diaﬁiand -
Valley groundwater aquifer, a permit term which the STATE ENGINEER explicitly stated and
required in Ruling 6127. - Do

21 The STATE ENGINEER's issuance of the Pefzxaiﬁé with »thé allowance that the
Applicant can divert additional water upon a showing that the additional diversion will not .
exceed the consumptive use is inconsistent with Ruling 6127 thaﬁ livfﬁited ﬁﬁ chéuigés of irrigati'onv B
righté to their réspective consumptive uses. _ , | :

22, The STATE ENGINEER's issuance of the Permits with an approix?ma_(ely 90.000- :
acre piaéc of usc is contrary to the substantial evidence in the record aﬁd is thus arbitrary and
capricious and constitutes an abuse of discretion. R
Iy » |
it
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23, The substantial evidence in the record established that the chénge applications for
certain water rights were forfeited; thus, the STATE ENGINEER's issuance of those Permits is
contrary to the substantial evidence. -

24, The action of the STATE ENGINEER by 1ssuing the Permits with termis and
conditions different from and/or inconsistent with Ruling 6127 are arbitrary and c:a;nrici(mén .
contrary to and affected by error of law, without any rational basis, beyond the legitimate .
exercise of power and authority of the STATE ENGINEER, and have resulted in a denial of due
process to Petitioners, all to the detriment and damage of Petitioners.

REQUEST FOR RELIEF

WHEREFORE, Petitioner requests judgment as follows:

1. The Court remiand Permits numbered: 72695, 72696, 72687, 72698, 73545,
73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991..75992,
75593, 75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001, 76602, 76003, 76004, 76005,
76006, 76007, 76008, 76009, 76745, 76746, 76989, 76990, 76802, 76803, 76804, 76805, 7991 1,
79912, 79913, 79914, 79915, 79916, 79917, 79918, 79919, 79920, ”?9921, 79922, 79923, 79924,
79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936, 79937,
79938, 79939, 79940, 79941, 79942, and 78424 1o the STATE ENGINEER with insmmﬁnns to.

deny the underlying applications; and

11

i1
i
1t
11
i1/
Iy
[

Page 5.~ FIRST AMENDED PETITION FOR JUDICIAL REVIEW

44 Marsh Avenoe

% SCHROEDER - 1 g v o509
£ Y LAWGERCES p PHOKE (775) TH6-8800 ¥ AX (87 /) bUSD11




1 2. Award such other and further relief as scems just and proper.
2 Pursuantto NRS 233B.133(4), a hearing is requested in this matter.
3
4 i DATED this 12th day of January, 2G12. SCHROEDER LAW OFFICE, P.C.
5 ] |
6 Laura A. Schroeder, NSB #3595
Therese A, Ure, NSB #10255
7 440 Marsh Ave.
Reno, NV 89509
8 (775) 786-8800
y FAX: (877)-600-4971
9 Email: counsel@water-law.com
10 Attorneys for the Petitioners
11
12
13
14
15
i6
17 |
18
19
20
21
22
23
24 |
25
26
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1 AFFIRMATION
2 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
3 | FIRST AMENDED PETITION FOR JUDICIAL REVIEW docs not contain-the.social security
4 | number of any-person. |
5
6 | DATED this 12th day of January, 2012. SCHROEDER LAW OFFICE, P.C.
7 il ae
s Caura A. Schroeder, NSB #3595
9 Therese A, Ure, NSB #10255
440 Marsh Ave.
10 Reno, NV 89509
(775} 786-8800
1 . FAX: (877) 600-4971
12 Email: counsel@water-law.com
- Artorneys for Pelitioners
13
14
15
16
17
18
19
20
21
22
23
24
25 |
26
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CERTIFICATE OF SERVICE

I hereby certify that on the 12% day of January, 2012, | caused a copy of the foregoing:

FIRST AMENDED PETITION FOR JUDICIAL REVIEW 10 be served by US Mail on the

following parties:

Karenn A, Peterson

Allision, Mackenzie, Pavlakis, Wright &

Fagan Lid.
P.O. Box 646
Carson City, NV 89701

Ross E. de Lipkau, Esq.

Mmhael R. Kealy, Esq.

Parsons, Behle & Latimer

50 West Liberty Street, Suite 750
Reno, NV §950]

Théodore Buetel, Esq.

Eureka County District Attorney
701 South Main Street

P.O. Box 190

Eureka, Nevada 89316

Dated this 12" day of January, 2012.

Page 1- CERTIFICATE OF SERVICE

Dale E. Ferguson, Esq
Gordon H. DePaoli, Esq.

‘Woodburn and Wedge

6100 Neil Road, Ste. 500
Reno, NV 89511

Bryan L. Stockton, Esq.

Nevada Attorney General’s Office
. 100 North Carson Street

Carson City, NV 89701

Nevada State Engineer

901 South Stewart Strest
Carson City, NV 89701

\WMW

“THERESE A. URE’ NSB# 10255

Schroeder Law Ofﬁws R.C.

440 Marsh Avenue

Reno, NV R9509

PHONE (775) 786-8800; FAX (877) 600-4971
counsel@water-law.com .

Atrorneys for Protestant Kenneth F. Benson,
Diamond Catile Company LLC, and Etcheverry
Family L.F

SCHROEDER
_ LAW QFFICES, I'C

40 Mareh Avente
Remo, MV 89508

PIONE (775} 186-8800 FAX (R773600:¢971

HINGENY LE6¥ s YuiY
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SCHROEDER LAW OFFICES, P.C.

Laura A. Schroeder, Nevada State Bar #3395
Therese A. Ure, Nevada Statc Bar #10255

440 Marsh Ave,

Reno, Nevada 89509-1515

PHONE: (775) 786-8800, FAX: (877) 600-4971
counself@water-law.com

Attorneys for the Petitioners

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NFVADA :

& o SN | o N VS

IN AND FOR THE COUNTY OF EUREKA

10
KENNETH F. BENSON, an individual,
11 | DIAMOND CATTLE COMPANY, LLC a
Nevada Limited Liability Company, and
12 | MICHEL AND MARGARET ANN . L s

ETCHEVERRY FAMILY, LP, a Nevada PETITION FOR JUDICIAL REVIEW
13 chxstercd Foreign Limited Parmershxp, ' :

Petitioners,

14
v,
15
STATE ENGINEER, OF NEVADA,
16 | OFFICE OF THE STATE EN(;ENEER
DIVISION OF WATER RES( )UR(‘E:S
17 | DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

18
Respondent.
19
20
21 COMES NOW, Petitioners, KENNETH F. BENSON, DIAMOND CATTLE

22 | COMPANY, LLC, and MICHEL AND MARGARET ANN ETCHEVERRY FAMILY '
23 || LIMITED PARTNERSHIP (collectively referred to herein as “Pentmncrs”} by and ihrough thelr
24 | attorneys of record, Schroeder Law Offices, P. C and petitions and alleges as follows:

250111

26414/
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10
11
12

14
15

16
17

18
19
20
21
22
23
24
25
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JURISDICTION AND PARTIES

i Kenneth F. Benson (“Benson”) is awater right holder in Diamond Valley,

Mevada.

2. Diamond Cattle Company, LLC (“Diamond Cattle™); a Nevada limited Iiab_ﬁity
company, is an agricultural operator in Diamond and Kobeh Valley, Nevada, whose managing
members include Mark and Martin Etcheverry. Martin Etcheverry is a general partner in Mfa:hsi
and Margaret Ann Etcheverry Family LP. _ |

3. Michel and Margaret Ann Etcheverry Family LP (“Btcheverry LP”), a foreign

A limited partnership registered in Nevada,-is a landowner and water right holder in Kobeh Valley,

Nevada.
4. Respondent NEVADA STATE ENGINEER (“State Engineer™) is an agent of the

State of Nevada who, together with the Office of ihe State Engineer, Division of Water

- Resources, Department of Conservation and Natural Resources, regulates the water use in the

State.

5. A Notice of this Petition has been or will be served on the Nevada State Engi.mar
‘and on all persons affected by Ruling #5127 of the State Engineer pursuant to NRS 533,450(3).

6. This Court hes jurisdiction to address this petition under NRS 533.450 and NRS
233B, |

7. - Venue is proper under NRS 533.450. The Applications are appurtenant to lands
in Eureka County. |

DECISIONS

8. Between May 3, 2005 and June 15, 2010, numerous applications to appropriate

“underground water and to change the point of diversion, place of usc and/or manner of use

within the Kobeh Valley (139) and Diamond Valley (153) Hydrographic Basins, Lander County
and Eureka County, Nevada, were filed by Idaho General Mines, Inc. and Kobeh Valley Ranch

LLC (collectively referred to herein as the “Applications”). The Applications filed by Idaho

Page 2 - PETITION FOR JUDICIAL REVIEW
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General Mines, Inc-were thereafter assigned to Kobeh Valley Ranch LLC (the “Applicant”). The

Applications were filed fordevelopment of a proposed molybdenum mine known as the Mount

i Hope Mine Project requiring underground water for mining, milling and dewatering purposes.

9. The subject Applications request a total combined duty of 11,300 acre feet
annually (afa). |

10. . On October 13-17, 2008, an administrative hearing was held before the State
Engipeer that resulted in the issuance of Ruling #3966 on March 26, 2009. Ruling #5966 was
appealed to this Court in Case Nos. CV 0904-122 and CV 0904-123. This Court ente-:e:é its
decisionron April 21, 2010 vacating Ruling #5966 and remanding the matter for a new haari:%g.

11. Benson timely filed protests on Applications 79934, 79935, 79936, 79937, 79938,

and 79939, and participated in the administrative hearing,

Applicant’s Based on CFS Requested | AFA Reguested | Applicant’s Point
Application Changes to by Applicant by Applicant | of Appropriation
Application S
789934 76745 1,22 819.24 - Well 206
79935 76990 0.76 3225 Well 206
79936 75990 1.0 272.64 ' Well 206
79937 75991 1.8 72397 Well 206
79938 74587 1.0 723.97 Well 206
79939 73547 1.0 12397 Well 206
Total; 5.98 3586.29

12. Martin Etcheverry on behalf of himself, the Michel and Margaret Ann Etcheverry
Family LP, and the Diamond Cattle Company, LLC, and as a witness for Eureka County,
tes.‘tifi’c;d at the administrative hearing on December 9, 2010, in apposition to the Appiic&tidns,

13, At trial, Martin Etcheverry testified at length as to the draw down of streams,
creeks and wells as a direct result of the Applicant’s water availability testing. _

14. Eicheverry LP, the landowner to real property with water righls mf'&se, has
entered into a long.te_rm lease agreement with Diamond Cattle to operate the farming and

ranching operation. This lease includes lo ng term rights to the United States, Department of

Page 3 - PETITION FOR JUDICIAL REVIEW
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Interior, Bureau of Land Management grazing preferences in the Roberts Creek Allotment. The

- grazingpreference is an integral and indispensible part of the farming and ranching operation.

Etcheverry LP is opposed to the Applications.
15, Diamond Cattle, an entity whose members include Mark and Martin Elcheverry,
cperates the grazing permils, farming, and livestock operations of Etcheverry LP in Kobeh

Val]cy, and is opposed to the Applications. During the admmlstratxve hearing on December 9

2010, Martin Etcheverry festified as to the Applications’ affects on Diamond Cattle interests.

16. A public administrative hearing was held on Dccembcr 6,7,9, and 10, 21’)10 with

- one additional day on May 10, 2011,

17. OnJuly 15, 2011, the State Engineer issued Ruling #6127 granting the majority of |
the Applications subject to certain terms and conditions,

18. This petition is filed with this Court on the grounds that Petitioners, w-ho are
landowners andfor agriCunura].pmduwrs in Bureka County with miterests in i{hf: righis of use {o
ground water, as well as holders of property interests in ground water rights, are aggrieved by -
State Engineer Ruling #6127.

GENERAL ALLEGATIONS
19, The State Enginger’s Ruling #6127 is arbitrary, capricious and an abuse of
discretion and/or exceeds his statutory authority in one or more of the following ways: _
A _ Failing 10 consider and address substantial evidence on the impacts of
granting the Applications on-existing v)at&r rights, including but ﬁot
- limited to failing to address Applicant’s diversions from Well 206,
- being approximately 75 feet from Petitioner Etcheverry LP and
Diamond Cattle’s Roberts Creek Ranch. Applicant’s own witnesses .
testified to ‘dewatering’ the carbonate aguifer upon which Petitioners:

rely for their irrigation, stock and domestic water uses.

117
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1 B. Determining that impacts frém Applicant’s pumping to existing rights
2 can be adequately and fully mitigated by the Applicant is.contrary to-
3 the cvidcno&: presented by existing water right holders that such
4 impacts could not be mitigated.
5 C. Failing to adequately address the statutorily required elements for an
6 inlerbasin transfer of water and the substantial evidence suhmined
7 regarding such elements. ,
8 D Determining that Applicant’s groundwater model was suit ablé to
9 forecast impacts on the proposed waler use,
10 E. Relying on a mitigation plan yet to be drafled to address impacts {o
11 » | existing rights and potential future impacts. ’
12 F. Appraving the place of usc requested was contrary to the substantial
13 evidence on the record given that the actual well locations for the
14 Mount Hope Mine Project are not known. ‘,
15 G. Ruling #6127 approved Applications for certain water rights that had
6 been forfeited. |
17 H. The record did not supporl findings and determinations made by ihe
18 State Engineer in Ruling #6127 that changed the perennial yields of
19 certain basing as there is no evidence in the Record that the Applicant
20 can capture the percnnial yield of the Kobeh Valley Hydfagraph_ic ,
21 Basin and thus would be taking water from the basin’s storage, which
22 is contrary to the State Engineer’s precedent and determinations
23 ) regarding perennial yield.
24 L. Failing to allow for the incorporation and consideration of the USGS
25 study as to the ground water flow bétween the seven hydrographic
26 basins that encompass the Diamond Valley Flow System.
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20.  The substantial rights of Petitioners have been prejudiced because Ruling #6127

- of the State Engineer violates statutory provisions, 18 in excess of the statutory authority of the

State Engineer, is clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record and is characterized by an abuse of discretion.
21. Ruling #6127 of the State Engincer is arbitrary and capricious, contrary to and

affected by error of law, without any rational basis, violated Petitioners’ due ‘pfdcess rights, is

-beyond the legitimate exercise of power and authority of the State Engineer and is without.

consideration of all the facts and circumstances and the entire record as @ whole.
22. - Petitioner Benson has exhausted his administrative remedics.

23. Petitioners Diamond Cattle and Eicheverry LP have exhausted their

administrative remedics by participating via testimony of Martin Etcheverry in opposition to the

Applicant at the administrative level, and are aggrieved parties pursuant to NRS 533.450(1).

WHEREFORE, Petitioners request relief as follows:

-

- Granting judicial review of the State Engineer Ruling #6127 issued onl uly 18, 2011;

2. Vacating and setting aside the State Engineer Ruling #6127 issued on July 15, 2011;

Lad

- For the costs of suit hercin incurred;

e

. For reasonable attorney fees; and

Wy

- For such other and further relief that this Court deems just and proper.

Pursuant to NRS 233B.133(4), a hearing is requested in this matter.

DATED this 10™ day of August, 2011. SCHROEDER L}T\;iji PC.

ura A. Schroeder, NSB #3595
Therese A. Ure, NSB #10255
. 440 Marsh Ave.
Reno, NV 89309
(775} 786-8800
Email: counsel@waier-law.com
Attorneys for the Petitioners
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1 AFFIRMATION ‘ ‘
2 . Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
3 | PETITION FOR JUDICIAL REVIEW does not contain the social security nu;nber of any -
4 || person. " | '
5
6 | DATED this 10® day of August, 2011. SCHROEDER LAW OFFICE, P. C
! N
5 Laura A. Sehr;ﬂ;r, NSE 555 ;
9§ Therese A. Ure, NSB #10255
44() Marsh Ave.
10 Reno, NV 89509
1 (:,’75? 786-8800
: Email: counsel@water-law.com
el Attorneys for Petitioners
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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,Carson City, NV 89702

Telephone: (775) 687-0202 Fax: (775) 882-7918

402 North Division Street, P.0O. Box 646

ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGA

F-Mail Address: lawi@allisonmankenzie.com

Case No. LV (€ ~ 155
' Dept. No. X

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

f Nevada.

- EUREKA COUNTY, a political '
| subdivision of the State of Nevada, PETITION FOR JUDICIAL
REVIEW
Petitioner, (Exempl from Arbitration;
Al vs. Judicial Review of

Administrative Degision)

THE STATE OF NEVADA, EX, REL.,
STATE ENGINEER, DIVISION OF

| WATER RESOURCES,

Respondent. p
Petitioner, EUREKA COUNTY, a political subdivision .of the State of Nevada, by’

| and through its counsel ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD. and

THEODORE BEUTEL, EUREKA COUNTY DISTRICT ATTORNEY, petitions and alleges as

| follows:

1. Petitioner, EUREKA COUNTY, is a political subdivision of the State of

2. Respondent, THE STATE OF NEVADA, EX. REL., STATE ENGINEER,
DIVISION OF WATER RESOURCES (“STATE ENGINEER”), is empowered to act pursuant to
the provisions of Chapters 533 and 534 of the Nevada Revised Statutes on a_ppl'i'éations to
appropriate water, :pmtests filed against applications to appropriate water and all matters related
thereto.

3, This Petition is brought pursuant to the proéedures. authorized and provided
for in NRS 533.450. o




& FAGAN, L'ID.
, Carson City, NV 89703

0202 Fax: (775)882-7918

aw@allisonmackenzis.com

402 North Division Street, P.O, Box 646
Telephone: (775) 687-

ALLISON, MacKENZIE, PAVLAKIS, WRIGHT

FaMail Addregn:

4, A Notice of this Petition has been or will be served on the STAT‘E» |
ENGINEER and the person(s) who may have been affected by Ruling #6127 of the STATE 7
ENGINEER as required by NRS 533.450(3). '

5. Between May of 2005 and June of 2010 numerous applications to appropnate .
underground water and to change the point of diversion, place of use and/or manner of use were ﬁlcd
by IDAHO GENERAL MINES, INC. and KOBEH VALLEY RANCH LLC (cailectwely herein the
“Applications”). The Applications filed by IDAHO GENERAL MINES, INC. were thereafler .
assigned-to KOBEH VALLEY RANCH LLC (the “Applicant”), The Apphcatzons were filed for a
proposed molybdenum mine known as the Mount Hope Mine Project requiring underground water
for mining and milling and dewatering purposes. '

6. The Applications, a combination of applications for new éppropﬁétioris of
water and applications to change the point of diversion, place of use and/or manner of use of existing
water rights, requested a total combined duty under all of the Applications of 11,300 acre feet
annually (afa).

7. EUREKA COUNTY filed protests to all the Applications except onc.

8. On October 13-17, 2008, the STATE ENGINEER held an admini#txétive
hearing on the Applications filed by the Applicant between May of 2005 and- April of '2008 to.

. support the Mount Hope Mine Project. The STATE ENGINEER issued Ruling #5966 on March 26, 4

2009.
9. Ruling #5966 was appealed to this Court in Case Nos. CV 0904-122 and CV

0904-123. This Court vacated Ruling #5966 by its Findings of Fact, Conclusions of Law, and Order ,

Granting Petition for Judicial Review, Vacating Ruling #5966, and Remanding Matter for New
Hearing entered April 21, 2010, » ,
10.  Public administrative hearings were held on the App}icétions before the
STATE ENGINEER on December 6, 7, 9 and 10, 2010 and May 10, 2011, The administrative
record from the 2008 administrative hearing was incorporated into the 2010 administrative record.
11. OnJuly 15, 2011, the STATE ENGINEER issued Ruling #6127 granting the

majority of the Applications subject to certain terms and conditions.

2-




, Carson City, NV 89702

0202 Fax: (775)882-7918

FaMail Address: lawi@allisonmackenzie. com

Teélephone: (775) 687-

ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, ,LTD.
402 North Division Street, P.0. Box 646
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12. The STATE ENGINEER arbitrarily and capriciously failed to consider and
address substantial evidence regarding the impacts of granting the Applications on existing rightsv
in violation of his statutory duty. The STATE ENGINEER's determination that impacts from the
Applicant’s pumping to existing rights can be adequately and fully mitigated by the Applicam and
the STATE ENGINEER could grant the applications violated NRS 533. 370(5). The STATE »
ENGINEER’s finding that impacts could be mitigated was contrary to the evidence of exxstmg 1
right holders that such impacts could not be mitigated. _ .

13.  The STATE ENGINEER failed to adequately address the stamtori;y required
elements for an interbasin transfer of water or the substantial evidence submitted regarding such

elements. Thus, the STATE ENGINEER’s determination is arbitrary, capricious and an abuse of -

14, The STATE ENGINEER’s determination that Applicant’s'groundwatm; model
was suitable to determine impacts was arbitrary, capricious and an abuse of discretion.

15. The STATE ENGINEER's determination to rely upon a mitigation*plan to
be drafted in the future to address impacts to existing rights and potential fﬁiure impacts is
arbitrary and capricious and in excess of the STATE ENGINEER’s statutory authority.

16.  The STATE ENGINEER’s approval of the place of use requested‘in the - | -

Applications was contrary to the substantial evidence on the record and is thus arbitrary and |

capricious and constitutes an abuse of discretion. 7
17. The Applicant’s actual well locations for the Mount Hope Mine Project are -

{| not known and the STATE ENGINEER’s determination to grant the Applications was arbitrary,

capricious and an abuse of discretion.
18.  Contrary to the substantial evidence on the record, Ruling #6127 approved
the change applications for certain water rights that had been forfeited, o '
19. There was no evidence of record to support certain. findings * and
determinations made by the STATE ENGINEER in Ruling #6127 changing the perennial yields of
certain basins. The STATE ENGINEER's Ruling #6127 is arbitrary, capricious and constitutes an

abuse of discretion.
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20.  There is no evidence in the record that the Applicant can capture the pefen_niéi -
yield of the Kobeh Valley Hydmgraphic- Basin and thus would be taking water from the basin’s
storage, which is contrary to the STATE ENGINEER’s precedent and dete:mingtions regarding
perennial yield. The STATE ENGIN EER’s Ruling #6127 is arbitrary, capricious and cgnétitutés an
abuse of discretion. - | » :

21 The substantial rights of EUREKA COUNTY have been prejudiced because

Ruling #6127 of the STATE ENGINEER violates statutory provisions, is in excess of the stamtory

authority of the STATE ENGINEER, is clearly erroneous in view of the reliable; probauve and-
substantial evidence on the whole record and is characterized by an abuse of dxscretxon '

22.  Ruling #6127 of the STATE ENGINEER is arbitrary and capricious,
contrary to and affected by error of law, without any rational basis, violated EUREKA
COUNTY’s due process rights, and is beyond the legitimate exercise of power and authority of the
STATE ENGINEER, all to the detriment and damage of EUREKA COUNTY.

23.  Ruling #6127 is not supported by substantial evidence in the record before
the STATE ENGINEER and is without consideration of all the facts and czrcumstances and the

.entire record as a whole.

24.  EUREKA COUNTY has exhausted its administrative remedxes -
WHEREFORE Petitioner prays for judgment as follows: ’

1. That the Court vacate Ruling #6127 and deny the Appiicat'mns; and
2. That the Court award such other and further relief as seems juét" and proper in-

the premises. B
DATED this <6 day of August, 2011.

ALLISON, MacKENZIE, PAVLAKIS,
WRIGHT & FAGAN, L’I‘D
KAREN A. PETERSON ESQ,
Nevada State Bar No. 0366
JENNIFER MAHE, ESQ.
- Nevada State Bar No. 9620
402 North Division Strest
Carson City, NV 89703
Telephone: (775) 687-0202
Facsimile: (775) 882-7918

~and-
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ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGA
402 North Division Street, P.O. Box 646, Carson Ci
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EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.O. Box 190

Eureka, NV 89316 .
Telephone: (775)237-5315
Facsimile; (775) 237-6005

ot

“THEODORE BEUTEL, ESO.

Nevada State Bar No. 5222

Attomeys for Petitioner,
EUREKA COUNTY
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SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF EUREKA, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.0630

The undersigned does hereby affirm that the preceding document, Petition for
Judicial Review filed in case number; (v j (0% - {45,

L Document does not contain the social security number of any person

o o

0 Document contains the social security number of a person as required by:

o A specific state or federal law, to wit:
(State specific state or federal law)
QL
o For the administration of a public program
-or-
o For an application for a federal or state grant

~OF-
fu) Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: August ? , 2011,

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.O. Box 160

Eureka, NV 89316

Telephone: (775) 237-5315

Facsimile: (775) 237-6005

THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222

Attorneys for Petitioner,
EUREKA COUNTY
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Petition for Judicial Review
Case No. 1112-164
Eureka County v. The State of Nevada, Ex Rel, et al.

Petition for Judicial Review
Case No. 1112-164 .
Eureka County v. The State of Nevada, Ex Rel, et al.
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DEC 29 2011

CaseNo. (M 1Lia -1y {*“iﬂéiéﬁw; @g? _
Dept. No. ' ‘ o :
IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA
EUREKA COUNTY, o .
a political subdivision of the State of Nevada, PETITION FOR JUDICIAL -
REVIEW )
Petitioner, (Exempt from Arbitration,
Vvs. Judicial Review of =~
Administrative Decision)

THE STATE OF NEVADA, EX. REL.,
STATE ENGINEER, DIVISION OF
WATER RESOURCES,

Respondent. )

Petitioner, EUREKA COUNTY, a political subdivision of the State of Nevada, by
- and through its counsel ALLISON, MacK.:ENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD. and
THEODORE BEUTEL, EUREKA COUNTY DISTRICT ATTORNEY, petitions and 'aliegeé as .
 follows:
1. Petitioner, EUREKA COUNTY, is a political subdivision of the State of
Nevada. | _ _ o
2. Respondent, THE STATE OF NEVADA, EX. REL., STATE ENGINEER, .
DIVISION OF WATER RESOURCES (“STATE ENGINEER™), is empowered to act pu‘rsuantﬁto
the provisions of Chapters 533 and 534 of the Nevada Revised Statutes on applications to
appropriate water, protests filed against applications to appropriate water and. ali matters related
thereto, v ,
3. This Petition is brought pursuant to the procedures authorized and provided
for in NRS 533.450. '

-1-
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4. A Notice of this Petition has been served on the STATE ENGINEER and all
persons affected as required by NRS 533.450(3). ’ | _

5. Between May of 2005 and June of 2010 numcroué. ,épplica%ions to appropriate
underground water and to change the point of diversion, place of use and/or manner of uée were ﬁled' .
by Idaho General Mines, Inc. and Kobeh Valley Ranch LLC (coilcctive!y‘hérein the “Aﬁﬁylivcativons").
“The Applications filed by idaho’ ‘General Mines, Inc. were thereafter assigned to Kéb:eh:\!alle&
Ranch LLC (the “Applicant”). The Applications were filed for a proposed moiyﬁd&nﬁﬁl mfne
known as the Mount Hope Mine Project requiring underground water for mining and milling and
dewat_ering- purposes. R

6. The Applications, a combination of applicationé for new appropriations of -
water and applications to change the point of diversion, place of use and/or méime: of use of existingb .
water rights, requested a total combined duty u#der«-_éll of the Applications of in,"BOO‘vacr.c feet -
annually (afa). - | | 2

7. EUREKA COUNTY ﬁ'led‘ protests to all the Applications except one.

8. Public administrative hearings were held on the Appliéations, before the
STATE ENGINEER on December 6, 7, 9 and 10,2010 and May 10, 2011. I _

9. On July 15, 2011, the STATE ENGINEER issued Ruling 6127 ‘granting’ the
majority of the Applications subject to certain terms and conditions. ’ “ _ -

10.  ~On August 8, 2011, EUREKA COUNTY filed its Petition fbr‘] udicial Review
challenging Ruling 6127, designated Case No. CV-1108-155, before this Court, - o

11. On December 1, 2011, the STATE ENGINEER issued thé:following permits k:‘
to the Applicant: - 72695, 72696, 72697, 72698, 73545, 73546, ?3547,.73548, 73549, 73550, 73551,
73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993, 75994, 7'5995, 75996, 75997, 75998,
75999, 76000, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746, 
76989, and 76990.

12. . OnDecember 13, 2011, the STATE ENGINEER issued the foﬂowing permits
to the Applicant: 76802, 76803, 76804, 76805, 79911, 79912, 79913, 79914, 79915, 79916, 79917,
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79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926 79927, 79928 79929 79930
79931, 79932, 79933, 79934, 79935 79936, 79937, 79938 79940 79941 and 79942.
13. On December 14, 2011, the STATE ENG]NEER issued Permit 78424 to tfxe.

-Applicant. All of the permits issued on December 1, 2011, December 13, 2011 and December 14

2011 are collectively referred to herein as “Permits”, » .
14, The terms and conditions in the Permits issucd by the STATE ENGINEER are
different from and/or inconsistent with Ruling 6127 issued by the STATE ENGINEER. |
15. The STATE ENGINFER’s actions in issuing Permits with a total ccmbmed a

duty in excess of the total combined duty of 11,300 afa approved by thc STATE ENGNEER in
- Ruling 6127 is arbitrary and capricious. '
16. The STATE ENGINEER manifestly abused his discrét’ion by failing to

include in the permit terms for Permits 76005, 76006, 76008, 76009, 76802, 76803, ’76804 76805

and 78424 a requirement that any excess water pmduced pursuant to those penmts that is not |

consumed within the Diamond Valley Hydrographic Basm must be returned to the Dxamond Vailey
groundwater aquifer, a permit term which the STATE ENGINEER exphcltly stated and requxred in

Ruling 6127. ' - '_
17. - The STATE ENGINEER s issuance of the Permits wi'th;'thc,aiiowance that the -
Applicant can divert additional water upon a showing that the additional dii{crsiOn will not eiceed 1
thé consumptive use is inconsistent with Ruling 6127 that linﬁted all changes of ifrigatioh nghts o ‘
their respective consumptive uses. | | '

18.  The STATE ENGINEER's issuance of the Permits with an ap;m:sximately

- 90,000 acre place of use, is contrs.ry to the substantial evidence in the record and is thus arbitrary and -

capricious and constitutes an abuse of d:scrctlon 7 ,

19.  The substantial evidence in the record established that the change applications
for certain water rights had been forfeited; thus, the STATE ENINGEER’s issuance of those Permits
is contrary to the substantial evidence. » o -

20.  The action of the STATE ENGINEER by issuing the Permits with terms and

conditions different from and/or inconsistent with Ruling 6127 are arbitrary and capricious, contrary
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to and affected by error of law, without any rational basis, beyond the legitimate exercise of power
and authority of the STATE ENGINEER, and have resulted in a denial of due préce.ss to EUREKA
COUNTY, all to the detriment and damage of EUREKA COUNTY. _

21.  EUREKA COUNTY has exhausted its administrative remedies.

22.  EUREKA COUNTY seeks to have this action consolidated with Case Nos.CV
1108-155; CV 1108156 and CV 1108-157. |

| WHEREFORE, Petitioner prays for judgmient as follows:

1. That the Court vacate the above-stated Permits; and

2. That the Court award such other and further relief as seems just and proper in
the premises.

DATED this 29" day of December, 2011.

KAREN A. PETERSON, ESQ.

Nevada State Bar No. 0366

JENNIFER MAHE, ESQ.

Nevada State Bar No. 9620

ALLISON, MacKENZIE, PAVLAKIS,
WRIGHT & FAGAN, LTD.

402 North Division Street

P.O. Box 646

Carson City, NV 89702

-and-

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.0. Box 150
Eureka Ny 83

AN
THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222

I8 %

By:

Attorneys for Petitioner,
EUREKA COUNTY
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SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF EUREKA, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Petition for
Judicial Review filed in case number: Cov i UiR-{ud :

v Document does not contain the social security number of any person
~OR- L
o Document contains the social security number of a person as required by: -
o A specific state or federal law, to wit: '

(State specific state or federal I#W)

o For the a&ggsuaﬁon of a public program |

o Foran appl.;g;‘t.i()ﬂ for a federal or state grant

O Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: December 29, 2011,

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.0.Box 190

Eureka, NV 89316

[

By

“THEODORE BEUTEL, £30.
Nevada State Bar No. 5222

Attorneys for Petitioner,
EUREKA COUNTY




Supplemental Petition for Judicial Review
. Case No. 1112-164
Eureka County v. The State of Nevada, Ex Rel, et al.

Petition for Judicial Review
Case No. 1112-164
Eureka County v. The State of Nevada, Ex Rel, et al.
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CaseNo. CV1 112-164 JAN 3112042

o % tﬁ;‘ ’ '
Dept. No. 2 BWZ&%- ,

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA '

SUPPLEMENTAL

EUREKA COUNTY, :
“a political subdivision of the State of Nevada, PETITION FOR JUDICIAL
REVI
Petitioner, (Exempt from Arbxtzatmn,
vs. Judicial Review of
Administrative Decision)

THE STATE OF NEVADA, EX. REL.,
STATE ENGINEER, DIVISION OF
WATER RESOURCES and KOBEH
VALLEY RANCH, LLC, 2 Nevada
limited liability company,

Respondents. ;

Petitioner, EUREKA COUNTY, a political subdivision of the State of Nevada, by ‘

and through its counsel ALLISON, MacKENZIE, PAVLAKIS, WRIGHT & FAGAN, LTD. and

THEODORE BEUTEL, EUREKA COUNTY DISTRICT ATTORNEY, submits its Supplemental
Petition for Judicial Review seeking judicial review of Amended Permits 76008, 76802, 76803,
76804, 76805 and 78424 issued by Respondent, STATE ENGINEER, on January 4, 2012.

1. This Petition is brought pursuant to the procedures authorized and provided
for in NRS 533.450, | |

2. A Notice of this Supplemental Petition has been served on the STATE
ENGINEER and all persons affected as required by NRS 533.450(3).

3. EUREKA COUNTY adopts and mcorporates by reference the allegations of
its Petition for Judicial Review filed December 29, 2011 in Case No. CV1112-164 in this
Supplemental Petition for Judicial Review. ‘
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4. The substantial rights of EUREKA COUNTY have been prejudiced by the
STATE ENGINEER’s action granting amended permits with terms and mndiﬁéns different from
and/or inconsistent with Ruling 6127. | o S _

5. EUREKA COUNTY has already submmeti xts arguments ‘and record on:
appeal in support of this Supplemental Petition for Judicial Review in its Opening Brief filed
January 13, 2012 in consolidated Case Nos. CV1108-155, CV1108-156, CV1108-157, CV1112:164"
and CV1112-165. o

WHEREFORE, Petitioner prays for judgment on its Supplemental Petition for

“Judicial Review as follows:

1. That the Court vacate the ‘abcve—siawzi Amended Permits; andv ‘
2. That the Court award such other and further relief as seems just and proper m
the premises. ‘ » AU
| DATED this 31* of January, 2012.

KAREN A. PETERSON, ESQ.
Nevada State Bar No. 0366
JENNIFER MAHE, ESQ.

Nevada State Bar No 9620
ALLISON, MacKENZIE, PAV LAKIS
WRIGHT & EAGAN, LTD.

402 North Division Stmet

P.O, Box 646

Carson City, NV 89702

-and-
EUREKA COUNTY DISTRICT ATTORNEY

701 South Main Street
P.O. Box190

By:

: THEDDOREBEUTEL ESQ.
Nevada State Bar No. 5222

Attorrieys for Petitioner,
EUREKA COUNTY

-
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SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF EUREKA, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B. 030

The undersigned does hereby affirm that the prccedmg dacument Supp!emental
. Petition for Judicial Review filed in case number: CV1112-164 :

v Document does not contain the social security number of'a'ny'person -
O Document contains the social security number cf a person as requlred by: -
e A specific state or federal law, to wit: _

(State specific state or federal law)

~or-
o . Forthe administration of a public program
¥ L
u] For an application for a federal or state grant
-or-

o Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B, 055)

" Date: January 31, 2012,

EUREKA COUNTY D}STRiCT ATTORNEY .
701 South Main Street

P.O.Box 190

Eureka -8

i

1
i

v VUL
THEODORE BEUTEL, ESQ
Nevada State Bar No. 5222

By:

Attorneys for Peﬁﬁonﬁz,
EUREKA COUNTY =~
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"Nevada limited liability company; LLOYD

FILED

Case No. CV 1108- 150
Dept. TL

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
* INAND FOR THE COUNTY OF EUREKA
LR R R X
CONLEY LAND & LIVESTOCK LIC, 8-
MORRISON, an individual; | ;
Petitioners/Plaintiffs, ' N

VERIFIED PETITION FO OF
vs. PROHBIBITION, CO

EROHIBITION, COMFLAINT AND
. ON FOR JUDICIAL REVIEW
THE OFFICE OF THE STATE ENGINEER ‘

OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, State Engineer;
KOBEH VALLEY RANCH, LLC, Real Party
in Interest;

Respondents/Defendants, |

Petitioner/Plaintiffs Conley Land & Livestock LLC, a Nevada limited lisbility company

(“Conley”) and Lloyd Morrison (“Morrison”) allege as follows: | -
PARTIES o

1. Respondent/Defendant Jason King is the Sate Engincer of the State of Nevada |
(the “State Engineer”) and is sued herein in his official capacity. |

2. . Kobeh Valley Ranch LLC(“Kobeh™), a Nevada limited liability company, is an |
entity involved either directly, or indirectly through affiliated entities, in the propoéed mining |
and prqmsing of molybdenum ore at the proposed Mount Hope Mine to be located in Eureka |
County, Nevada. | | ' "’ - |
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3. Conley is a Nevada limited liability company that owns water rights used.in
connection with its farming and ranching operations located in Eureka County, Nevada.

4, Morrison is an individual who MS water rights used in his ﬁummg and chhing
operations located in Eureka County, Nevada.

| FACTS - v

5. In connection with the development of the proposed Mount Hope Mine, Kobeh or
its predecessor in interest filed numerous applications to  appropriate underground water for
mining, milling and dewatering purposes. - o

6. In connection with the development of the proposed Mount Hoj)e Mine, Kobeh -
filed numerous applications to change the point of diversion, place of use and manner of use of
several permits and/or certificates previously issued by the Nevada State Engmeer

7. In connection with the development of the proposed Mount Hope Mine, Kobeh
filed numerous applications to change the point of diversion, place of use and/or manner of use |
of several previously filed applications to appropriate that had never been permitted by the |
Nevada State Engineer, including, but not necessarily limited to Application Nos. 76802 through
76805; Application Nos. 77171, 77174 and 77175; Application Nos. 77525 through 77527;
Application No, 77553; Application No. 78424 and Applicaﬁon Nos. 79911 through 79942.

8. Conley and/or Morrison timely protested several of the apphcatxons ﬁled by
Kobeh and/or its predecessor described in paragraphs 5 through 7 above. - o

9. The State Engineer issued Ruling No. 6127 on July 15, 2011. A true and correct
copy of Ruling No. 6127 is attached hereto as Exhibit A. Ruling No. 6127 gnmted most of the
applications described in paragraphs 5 through 7 above subject to certain conditions (the |

Approved Applications”). Conley and Morrison are aggrieved by and their interests are

injuriously affected by Ruling No. 6127. _ ,

10.  As more particularly described below, Ruling No. 6127 in part exceeds the

. jurisdiction of the State Engineer, is contrary to law, made upon xmlawﬁﬂ.procen__ime, clearly
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use and/or manner of use of “water already appropriated.”

erroneous in view of the reliable, probative and substantial evidence, and arbltrary capncnous
and characterized by an abuse of discretion. '
PETITION FOR WRIT OF PROHIBITION , |

11.  Conley and Morrison reallege paragraphs 1 through 10 as though set forth in full
herein. | o i

12. The State Engineer has only such authority as is granted by the Nevada Reviséd '
Statutes.

13, NRS 533.345 autharizes applications to change the point of dxvemon, place of ,

14, NRS 533.324 defines “water already appropriated” to include “water for whose
appropriation the State Engineer has issued a permit.” The definition does not include, nor could
it under relevant law, an application to appropriate water which under NRS 533.325 is not an
appropriation of water. _ v

15.  In Ruling No. 6127, the Nevada State Engineer purports to apprbve change
applications to change the point of diversion, place of use and/or manner of use of apphcauons to
appropriate water. :

16. In granting applications to change the point of diversion, place of use and/or. |
mammer of use of applications to appropriate water in Ruling No. 6127 the Nevada State Engineer
exceeded his jurisdiction,

17.  Conley and Morrison have no plmn q)eedy and adequate remedy in the ordmary |
course of the law, ,

18 The State Engineer should be restrained from any further proceedings related to |
any application to change the point of diversion, place of use and/or manner of use of an
application to ‘appropriate until such time as permits have been issued under the initial
applications to appropriate and new applications to change those permits once issued have been |
properly filed and noticed in accordance with the reqmrements of Nevada law. |

WHEREFORE, Conley and Morrison pray as is hereinafter set forth.
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COMPLAINT AND PETITION FOR JUDICIALREVIEW '
. FIRS FOR RELIEF

19. Conley and Morrison reallege paragraphs 1 through 18 as tho'ugh set forth m full

herein. :
20.  Ruling No. 6127 is contrary to law in purporting to approve apphcatlons to
change the point of diversion, place of use and/or manner of use of apphcatlons to appropnate »
that have never been previously permitted by the State Engineer. '
WHEREFORE, Conley and Morrison pray as is hereinafier set forth.
ECOND R RELIER , ,
. 21.  Conley and Morrison reallege paragraphs 1 through 20 as though fully set forth
-22.  Ruling No. 6127 recogmzos that the use of water under the Approved
Applications may confict with and/or impact certsin existing wate rights. The State Engineer.

nevertheless issued the Approved Apphcauons by finding that Kobeh could mmgate th&e
1mpactsaﬁertheyoccm' . o IR |
23. NRS 533.370(2) prolnbm the State Bngmeer from approving an apphcatlon |

. ‘Where the proposed use conflicts with existing rights.

24.  The State Engineer has acted contrary to law and abusod his discretion by issuing
the Approved Applications when he has found that they may conflict with and/or impact existing |
water rights. | |

WHEREFORE, Conley and Morrison pray as is hereinafter set forth,
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| THIRD FOR RELIEF o

~ 25.  Conley and Morrison reallege paragraphs l through 24 of -this Complamt as |

though set forth in full herein. o B |

26.  In Ruling No. 6127 the State Engmeer concluded that the proposed use of water »

under the Approved Applications did not threaten to prove detrimental to the public interest even i
though substantial evidence to the contrary was admitted into the adminislraﬁve record. . |

27.  The State Engineer’s finding in Ruhng No. 6127 that the v use of water under the _

Approved Applications would not threaten to prove detrimental to the public mterest is contrary 1

to law, clearly erroneous in view of the reliable, probative and substantial: ev1dence and’r
arbitrary, capricious and characterized by an abuse of discretion. B
WHEREFORE, Conley and Morrison pray as is hereinafter set forth.
28.  Conley and Morrison reallege paragraphs 1 through 27 as though set forth in full
herein. -

29.  In Ruling No. 6127 the State Engineer concluded that the proposed use of water |-

under the Approved Applications did not violate Nevada Law even though substantial evidence | -

to the contrary was admitted into the administrative record.

30.  The State Engineer’s ﬁndmg in Rulmg No. 6127 that the use. of water under the
Approved Applications would not violate Nevada Law is contrary to law, clearly erroneous in |
view of the reliable, probative and 'substantial evidence, and m’bxtm'y capncnous and
characterized by an abuse of discretion. » o

WHEREFORE, Conley and Morrison pray as is hereinafter set forth,

| FIFTH {FOR RELIEF |

31.  Conley and Morrison reallege paragraphs 1 through 30 as tho_ugh set forth in full

 32. The determinations made by the State Engineer concerning the Tacts reqmred to |
support the impoit of water from the Kobeh Valley Basin into the Dlamond ‘Valley Basin and | g




W O 3 D SN B W D

&NNNNNMNNHHHHHHHHHH
OOQQQIDA“NH@@WQ@UIAWNHQ

with respect to the State Engincer's interpretation of the relevant provisions of NRS 533370(§) ,
(aow NRS 533.370(3)) are not supported by substantial evidence in the record and are contrary
to law. '

WHEREFORB Conley and Morrison pray as follows on their Petition . for Wnt of :
Prohibition: ‘ _

1. Fora finding that the State Engineer acted without or exceeded his jurisdiction in

Ruling No. 6127 by purporting to approve applications to change the point of diversxon, place of | o

use and/or manner of use of applications to appropriate water; . o

2. For a writ of prohibition restraining the State Engineer from taking any further |
action or proceedings related to any such application to change the point of diversion, place of
use and/or manner of use of an application to appropriate and vacating Ruhng No. 6127 with
respect to any action taken by the State Engincer on applications to change the point of
diversion, plaée of use and/or manner of use of applications to appropriate and directing that any |
such change applications be filed anew and noticed in accordance with Nevada law after and to
the extent that the change requested relates to a properly issued permit to appropriate; |

3. For costs of suit and reasonable attorneys® fees; and .

4, For such other and further relief as this Court deems just and equitable.

WHEREFORE, Conley and Morrison pray as follows on their First through Fifth Claims
for Relief of the Complaint and Petition for Judicial Review: | |

1 Vacating Ruling No. 6127;

2 Ordering the Nevada State Engineer to deny the Approved Applications,

3. For costs of suit and reasonable attorneys’ fees; and

4. For such other and furthet reliefas this Court deems just and equitable.
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, AFFIRMATION |
The undersigned hereby affirms that this document does not contain a social secunty

number,

bor
DATED this / © day of August, 2011

WOODBURN AND WEDGE
6100 Neil Road, Suite 500
Reno; NV 89511

(775) 688-3000

ﬁ;& fjmﬁ#-:

GORDON H. DEPAOKI

DALE E. FERGUSON
Attomneys for Petitioner/Petitioner/Plaintiffs
Conley Land & Livestock Limited Liability
Company and Lloyd Morrison -
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VERIFICATION

Dale E. Ferguson, being first duly sworn, deposes and says:

1. I am one of the attoreys for Conley Land & Livestock LLC and Lloyd Momson, -

Petitioner/Plaintiffs in the referenced matter,
2. Tam currently licensed to practice law in the State of Nevada. : :
3. Conley Land & Livestock LLC and Lloyd Morrison reside in Bureka, Nevad_g and |

the offices of their attorneys in this matter, Woodburn and Wedge, are located in Reno, Nevada. |

As a result, I have prepered and executed this verification for the Verified Petition for Writ of |
Prohibition, Complaint and Petition for Judicial Review (the “Verified Petmon”) Furthermore,
the facts on which the Verified Petition is based are within my knowledge. | |

4. I have reviewed the allegations of the Verified Petition and they are true and
accurate to the best of my knowledge and belief:

DATED this j_gﬁ of August, 2011

By: ﬂ9’ .
DALE E. FERGUSON

SUBSCRIBED and swomn to before me this Q*_*day of August, 2011, _

Loudaso o Moylew.

-Notary Public

(2N,  CANDACE L MAYHEW
Nnmmuo Sists of Nevada
§9S22/ Apndntment Recorded b Washos Coudy
“‘:*" No: 05-63878-2 - Expires May 18, 2013
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EXHIBIT A



IN THE OFFICE OF THE STATE ENGINEER
OF THIE STATE OF NEVADA

IN THE MATTER OF APPLICATIONS 72695, 72696 )
72697, 72698, 73545, 73546, 73547, 73548, T3549, )
73550, 73551, 73552, 74587, 75988, 75989, 75990, )
75991, 75992, 75993, 75994, 75995, 75996, 75997, }
75998, 75999, 76000, 76001, 76002, 76003, 76004, )
- 76005, 76006, 76007, 76008, 76000, 76483, 76484, )
76485, 76486, 76744, 76745, 76746, 76802, 76803, ) .
76804, 76805, 76989, 76990, 77171, 77174, 7175, ) RULING
77525, 71526, 77521, T1553, 78424, 79911, 79912, ) #6127
79913, 79914, 79915, 79916, 79917, 79918, 79919 ) ‘ at
79920, 79921, 79922, 79923, 79924, 79925, 79926, ) S
79927, 79928, 79929, 79930, 79931, 79932, 79933 )
79934, 79935, 79936, 79937 79938, 79939, 79940, )
79941, AND 79942 FILED TO APPROPRIATE OR TO )
CHANGE THE POINT OF DIVERSION, PLACE OF )
USE AND MANNER OF USE OF THE PUBLIC )
WATERS OF UNDERGROUND SOURCES WITHIN )
THE KOBEH VALLEY (139) AND DIAMOND )
VALLEY (153) HYDROGRAPHIC BASINS, LANDER )
COUNTY AND EUREKA COUNTY; NEVADA. )

, L ‘ o ,
Applications 72695 thru 72698 were filed on May 3, 2005, by Idaho General

Mines, Inc., later assigned to Kobeh Valley Ranch, LLC, to appropriate 22.28 cubic feet
per second (cfs) each of undergronnd water for mining and milling and dewatanng" -
purposes. The project is further described as the mining and processing of molybdenumﬁ :
ote at the proposed Mount Hope Mine. The. applications were protested by David A, -
Stine (Conley Land and Livestock, LLC), Eureka County and Lloyd Morrison.' '
Applications 73545 thru 73552 were filed on December 5, 2005, by Idaho

eachof-undagmundwaterformining,mﬂﬁngmddewuteﬂng-pmposes. ThePij'?ctis o
further described as the mining and processing of molybdenum ore at the proposed

! File Nos. 72695 thru 72698, official records in the Office of the State Engineor.

General Mines, Ino., later assigned to Kobeh Valley Ranch, LLC, to appropriate 22,28 cfs



Ruling
- Page 2
Mount Hope Mine. The applications were protested by David A. Sune(ConleyLandand ,
Livestock, LLC), Bureka County and Lloyd Morrison.?

- Application 74587 was filed on August 2, 2006, by Idaho GenetalMines, Inc.,
later assigaed to Kobeh Valley Ranch, LLC, to appropriate 22.28 ofs of undetground
water for mining, milling and dewatering purposes. The project is further described as
the mining and processing of molybdenum ore at the proposed MountHopeMine. This
application was not protested.’ ‘o,

Applications 75988 thru 76004 were filed on June 29, 2007, by Kobeh Vauey -
Ranch, LLC, to change the point of diversion, place of use and manner of use of Permit
54093, Permit 54094, Permit 60281, Permit 60282, Permit 60283, Permit 60284, Permit-.
60285, Permit 60286, Permit 72580, Permit 72581, Permit 72582, Permit 72583, Permit -
72584, Permit 72585, Permit 72586, Permit 72587, and Permit 72588. The proposed

mannerofusemmmingmdmﬂlmgpmposes Thapmjectisﬁnmerdescribedasﬂ:e‘,
‘-miningandprocesmngofmolybdenumoreatthepmposedMountHopoMne. Thc R

apphcatiomwmprotestadbyEurekaCmty

Applications 76005 thru 76009 were filed on June 29 2007, by Kobeh anley"’. )
Ranch, LLC, to change the point of diversion, place of use and manner of use of Peimit:
57835, Permit 57836, Permit 57839, Permit 57840 and Permit 66062, respectively. The
proposed manner of use is for mining, milling and dewatering purposes. The project is
fmtherdesm‘bedasﬂ:emmmgmdprocessmgofmolybdmummattheptopoM‘
- Mount Hope Mine. The applications wexe protested by Bureka County.’ o

Applications 76483 thru 76486 were filed on November 14, 2007, by*Kpbeh
Valley Ranch, LLC, to change the point of diversion, place of use and manner of use of
Permit 10426 Certificato 2782, Permit 18544 Certificate 6457, Pormit 23951 Certificate.
8002 and Permit 23952 Certificate 8003, respectively. The proposed manner of use is for
mining and milling purposes. The project is further described as the mining and
processing of molybdenum ore at the proposed Mount Hope Mine. The apphcahons
were protested by Bureka County,®

: ’FﬂeNmﬁﬂSﬂnunsszomualmmﬂsmmaoﬁeeofﬂwSmm
P'leNo 74587, oﬂlcialmemdsmﬂ:e()ﬂiceofﬂwStamew
FueNos 7s9ssmu76004 officlal records in the Office of the Stats Engineer.
* File Nos, 76005 thra 76009, officlal records in the Office of the State Engineer.
¢ File Nos, 76483&::76486 official records in the Office of the State Engineer.
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Applications 76744, 76745, end 76746 wero filed on Febmary 13, 2008, by
Kobeh Valley Ranch, LLC, to chango the point of diversion, place of use and manner of
use of portions of Permit 13849 Certificats 4922, Permit 35866, and Permit 64616,
respectively. The proposed manner of use is for mining and milling purposes, The
Pmieaisfmtha-desm'bedasﬂ:eminingmdpmcmingofmolybdmummatﬂm
proposed Mount Hope Mine. Application 76744 was protested by Cedar Ranches, LLC,
and Bareka County and Applications 76745 and 76746 were protested by Cedar Ranches,
LLC, Bureka County and Lander County.” |

Applications 76802, 76803, 76804 and 76805 were filed on March 11, 2008, by
Kobeh Valley Ranch, LLC, to change the point of diversion of Applications 76005,
76006, 76007, and 76009. The proposed manner of use is for mining, milling and
dewatering purposes. ‘The project is further described as the mining and processing of
molybdenum ore at the proposed Mount Hope Mine. The applications were protested by
Bureka County.® |

Applications 76989 and 76990 were filed on April 23, 2008, by Kobeh Valley
Ranch, LLC, to change the point of diversion, place of use and manner of use of Permit
9682 Certificate 2780 and Permit 11072 Certificate 2880, respectively. The proposed
manner of use is for mining and milling purposes. The project is further described as the
mining end processing of molybdenum ore at the proposed Mount Hope Mine. The
applications were protested by Bureka County.’

Applications 77171, 77174 and 77175 were filed on Juno 20, 2008, by Kobeh
Valley Ranch, LLC, to change the point of divession of Applications 76003, 76485 and -
76484, respectively. The proposed manmer of use is for mining and milling purposes.
mcprojedisﬁxﬁerdesm’bedasmeminingmdpxmsingofmoiybdmumomat&e
proposed Mount Hope Mine. The applications were protested by Bureka County.®

Applications 77525, 77526 and 77527 were filed on October 23, 2008, by Kobeh
Valley Ranch, LLC, to change the point of diversion of Applications 75990, 75996 and
75997 (portion), respectively. The proposed manner of use is for mining and milling
purposes. The project is further described 2s the mining and processing of molybdeoum

? Fi!e Nos. 76744, 76745, and 76746, official records in the Office of the State Engineer.
me Nos. 76802, 76803, 76804 and 76805, official records in the Office of the State Engineer,
}?ileNoa. 76989 and 76990, ofﬁcialreoordsinthc Offioe of the State Bagineer.
Pile Nos. 77171, 77174aud 77175, official records in the Office of the State Engineer.
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ore at the proposed Mount Hope Mine. The apphcahonswmpmwbym_
County.!

Application 77553 was filed on November 3, 2008, by Kobeh Valley Ranch,
LLC, to change the point of diversion of a portion of Application 75997. The proposed
mannqofmeisforminingandnﬂlingputpom The project is forther described as the
mininBandprooesamgofmolybdenumoreatth:xproposedMountHopoMine ‘The
application was protested by Eureka County,?

Application 78424 was filed on April 30, 2009, by Kobeh Valley Ranch, LLG, to
change the point of diversion of Application 76803. The proposed manner of use is for
mining, milling and dewatering purposes. The project is further described as the mining -
and processing of molybdenum ore at the proposed Mount Hope Mine, The spplicaﬂon
was protested by Eureka County,

Applications 79911 thru 79942 were filed on June 15, 2010, by Kobeh Va.lley
Ranch, LLC, to change the point of diversion, place of use and/or manner of use of
Applications 73551, 73552, 76004, 72695, 76003, 72696, 75997, 72697, 75988, 75996,
75999, 75989, 76989, 75995, 72698, 76000, 76002, 73545, 75992, 75993, 75994, 75998,
73546, 76745, 76990, 75990, 75991, 74587, 73547, 74587, 76746, 76001. The proposed
manner of use is for mining and milling purposes. The project is further described as the
mining and processing of molybdenum ore at the proposed Mount Hope Mine. The
applications were protested by Earcka County, Lloyd Momison, Baxter Glenn Tackett
(79914, 79918, 79925), and Kemneth Benson (79934, 79935, 79936 79937, 79938,
79939)14 L

_ 1L

Applications 72695 thru 72698 and Applications 73545 thra 73552 were timely

PmtededbythefonowinngteshntsandonthefoHOWingsmnmmizedgmmds:

David Stine (Conley Land and Livestock, LLC, as Successor)™
° Ihebasmwﬁ:ﬂy@pmpuatedmdtheapphcaﬁonswouldmbstanﬁaﬂyow
appropriate the basin.
* Kobeh Valley provides rechargs to Dismond Valley and therefore, Diemond
Valley water lovels will decrease at an accelerated rate.

n Fians. 71525, 77526 and 77527, officisl reconds in the Office of the State Engincer,
FileNo 77553, oﬂimﬂmudshtheofﬁoeofdwsme&lmw
F!lnNo 78424 official records in the Offioe of the State
% Pilo Nos. 79911 thru 79942, omcidrmordshtheOﬁceuftheSMeEngnmar
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]

Bureka

®
®
[ ]

The applications list dewatering as a manner of use, but the points ofdiversi.onm
at least 7 miles from the pit location. Applicant should specify actual points of
diversion for dewatering.

The mine site straddles Kobeh Valley and Diamond Valley and dewatering may
involve an interbasin transfer of groundwater. '

Any application approved should be assigned a temporary status.

County -

Perennial Yield - The basin is fully appropriated and the applications would o

substantially over-appropriate the basin.
Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.
Place of use is listed s 90,000 acres and is inconsistent with stated purpose.

- The points of diversion are within Basin 139 and the place of use includes Basins

153 and 53; Applicant has not shown compliance’ with NRS § 533.370(6)

Thero i “ £ supply, the proposed
is no unappropriated water at the proposed source o supply, the propo:

use conflicts with or will impair existing rights and protectable interests in

- domestic wells and threatens to prove detrimental to the public interest.

Applicant has failed to provide the State Engineer with all relevant information
required by statute.

Lloyd Morrison .

Perennial Yield - The basin is fully appropriated and the applications would
substantially over-appropriate the basi
Over-pumping in Kobeh could stop underground recharge of Diamond Valley.
m . | i .
Applications 75988 thru 76009 weze timely protested by Eureka County on the

following summarized grounds:**

Petenmial Yield - The besin is fully appropriated and the applications would
substantially over-appropriate the basin. '
Direct conflict with forfeiture provisions of Nevada wates law. :

The points of diversion are within basin 139 and the place of use includes basins
153 aud 53; Applicant has not shown compliance with NRS § 533.370(6).
Thereisnounapptoptimdwatetattheproposed source of supply, thcptoposed
use conflicts with or will impair existing rights and protectsble interests in
domestic wells and threatens to prove detrimental to the public interest, _‘
Applicant hes failed to provide the State Engineer with all relevant information
required by statute. _

Kobeh Valley may provide underflow to Diamond Valley and sustained pumping -
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Bureka County and others, ‘

Applicant lacks ability to finance the proposed works.

Any application approved should be assigned a temporary status.

Only consumptive portion of base rights should be subject to change.
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V.
Applications 76483 thru 76486 were timely protested by Bureka County on the
following summarized grounds:® ,
* Perennial Yield ~ The basin js fully appropriated and the applications would
substantially over-appropriate the basin.
e Direct conflict with forfeiture provisions of Nevada water law. .
Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.
@ The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).
® Applicant has failed to provide the State Engincer with all relevant information
required by statute.
*. Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh will likely reduce that amount and affect prior existing water rights held
by Bureka County. .
© Applicent lacks ability to finance the proposed works.
Any application approved should be assigned a temporary status. -
¢  Only consumptive portion of base rights should be subject to change.

L]

\A
Applications 76744, 76745, and 76746 were timely protested by the following
Protestants and on the following summarized grounds:”
Bureka County
¢ Perennial Yield - The basin is fully appropristed and the applications would
substantially over-appropriate the basin, '
° Direct conflict with forfeiture provisions of Nevada water law.
¢ Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.
° The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6).
® Applicant has failed to provide the State Engineer with all relevant information
required by statute, - .
® Kobeh Valley may provide underflow to Diamond Valley and sustained pumping ‘
in Kobeh will likely reduce that amount and affoct prior existing water rights held
by Bureka County.
® Applicant Iacks ability to finance the proposed works.
Any application approved should be assigned a temporary status.
* Only consumptive portion of base rights should be subject to change.

Cedar Ranches, LLC

 There is no geologic and/or hydrologic evidence that the quantity of water exists
in the mine region. |
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® New geologic data shows that eastern great basin carbonate aquifer ground-water:
system of Kobeh, Diamond, and Pine Valleys and other valleys of the region are
interconnected,

. Waﬁarmmmngobthaneywﬂl aggravatotheova-alloeanon ofwaterpemm
in Diamond Valley. '

Lander County (76745 and 76746 only)

¢ Perennial Yield - The basin is fully appropriated and the applicatlons would ’
substentially over-appropriate the basin. o

. DlrectconﬂiotmthforfemnrepmmonsofNevadawaterlaw :

Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley

153 and 53; ; Applicant has not shown compliance with NRS § 533.370(6). :
® Apphcanthnsfaﬂedto provide the StateEngmeermthallrelevantmformaﬁon- B
. KobthalleymaypmvxdemderﬂomeiamondVaﬂeyandsuminedpnmpmg
in Kobeh will likelyreduceihatmountandaﬂ‘eotpﬂmenshngwaterndltshdd
by Eureka County. :
Applicant lacks ability to finance the proposed works.
Any application approved should be assigned a temporary status.
Only consumptive portion of base rights should be subject to change. -
Inter-basin and Inter-County transfer as proposed should be carefully examined.

- 9 @ @&

VL
Applications 76802, 76803, 76804 and 76805 were timely protested by Bureks
County on the following sommarized grounds:®

® Peremmial Yield - The bagin is fully appmpnated and the applicauons would
substantially over-appropriate the basin. .

¢ Direct conflict with forfeiture provisions of Nevada waterlaw

Impact to existing rights in Kobeh Valley, Pine Valley and Diamond Valley.

» The points of diversion are within basin 139 and the place ofmeincludesbasms

153 and 53; ApphcanthasnotshownoomphanoewﬂhNRS§533 370(6). -

¢ Applicant has failed to provide the Statelhsineea'wﬁhallrelevantmfomahon'
required by statute, _

® Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
mKobehmHlﬂ:elyreduceﬂxatamomﬁandaﬁ'eotpnorexisﬁngwaﬁerﬂghtsheld '
by Bureka County. ‘

s Applicant lacks ability to finance ﬂaepmposed works.

Any application approved should be assigned a temporary status, -

© Only consumptive portion of base rights should be subject to change.

L

* The points of diversion are within basin 139 and the place of use includes basins ‘
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VIL L i
- Applications 76989 and 76990 wero timely protested by Burcka County on the
following summarized grounds:”
‘®  Perenmial Yield - The basin is fully appropristed and the appl:cauons would -
substentially over-appropriate the basin.
® Direct conflict with forfeiture provisions of Nevada watet law.
L] Impaetmexlshngnghtsml(obchValley,PmeValleyandDmmondValley L
© The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Applicant has not shown compliance with NRS § 533.370(6). '
~* Applicant has failed to provide the State Engineor with all relevant information . -
required by statute,
* Kobeh Valley may provide underflow to Diamond Valley and sustsined pumping
' Ii)nKobdlwilllikelyreducethatamoumandaﬂ‘ectpnoremsungwata'nghisheld"
y Eureka
# Al applications filed for this project cannot be approved as the aggrepte is
greator than 16,000 afa,
® Appﬂcantlacksabilityﬁoﬁnmocﬂxepmposedwoﬂm
Any application approved should be assigned a temporary status.
* Only consumptive portion of base rights should be subject to change.

Agplications 77171, 77174, T7175, 77525, 77526, 77527, 77553 and 78424 weee
timely protested by Bureka County on the following summerized grounds;'*44%42.

¢ Perennial Yield - 'I‘hcbasmwfullyappropnatedandtheapphoauonswould :
substantially over-pump the basin, .
¢ Existing USGS reports suggests that Kobeh Va]leymypmvidoundergrmmd
flow to Diamond Valley and affect existing municipal rights. -
. Impaetwezdsﬁngsbckwata'mdimgaﬁonnghtsinKobﬁValleyanddomesm_.g"
wells in Diamond Valley.
© Effective monitoring and mitigation plan is necessary prior to development ofany .
wl:nterandBmekaGmmtyshouldbem\mlmdinaddnuomlstudy modelmgand
P ‘
® Impacis associated with sustained pumping at the proposed points ofdmmonare
® Thepmntsofdnvemonarethbinbasinl”andﬂmplmofusemchdesbm‘
153 and 53; Compliance with the requirements of NRS § 533.370(6) must be met.
® Allapphaationsﬂledforﬂmproﬂcmmotbeapprovedasﬂmaggregatels
greater than 11,300 afa the Applicant is seeking.
¢ Applicant lacks ability to finance the proposed works.
® Any apphcation approved shouldbeasdgnedatempomystatus.
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Only consumptive portion of base rights should be subject to change.

Any protest hearings to be held should be in Eureka. ’

The Applicant’s groundwater model is not technically adequate and cannot be
used as a basis to approve the applications.

The point of diversion for Application 77553 is 1,500 feet west of the boundary

between Kobeh Valley and Diamond Valley. The proposed location may suggest -

significant secondary permeability exists in the rocks at this locale; the well may
intercept flow from Kobeh Valley to Diamond Valley. _ _
Hydraulic properties of the proposed point of diversion are not known.

Purther applications for the mines project should not be considered umtil the

- USGS study is complete and additional data and analysis i complete.

: xX.
Agpplications 79911 thra 79942 were timely protested by Bureka County and

Lloyd Morrison on the following summarized grounds:'4

o

Perennial Yield - The basin is fully appropriated and the applications would
substantially over-pump the basin, .
Existing USGS reports suggests that Kobeh Valley may provide underground
flow to Diamond Valley and effect existing municipal rights.
Impact to existing stockwater and irrigation rights in Kobeh Valley and domestic
wells in Diamond Valley. :
Effective monitoring and mitigation plan is necessary prior to development of any
wl:rrmdBmakaComtyshauldbemwlvedinaddiﬁomlsmdy,modeﬁnsmd
plan.
There are other pending applications to appropriate water and the applicant must
xgdmwmweappﬁmﬂgoradeﬁsimrmduedmﬂmesppﬁcaﬁomﬁmm
: 4 .
Not all of the proposed points of diversion have been explored. Impacts
associated with sustained pumping at the proposed points of diversion are
unknown,
The applicant must prove that pumping will not impact any of the sources
confributing to Pete Hanson Creck and Henderson Croek,
bTiW proposed place of use is larger than the mine’s Plan of Operations project
undary.
Further applications for the mines project should not be considered until the
USGS study is complete and additional data and analysis is complete. ,;
Propagation of the cones of depression from pit dewatering in Dismond Valley
must be determined.
The points of diversion are within basin 139 and the place of use includes basins
153 and 53; Compliance with the requirements of NRS § 533.370(6) must be met.
Kobeh Valley may provide underflow to Diamond Valley and sustained pumping
in Kobeh Valley will likely reduce that amount and affect prior existing water
rights held by Bureka County.
All applications filed for this project cannot be approved as the aggregate is

groater than 11,300 afa the Applicant is secking.
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Applicant lacks ability to finance the proposed works.

Any application approved should be assigned a temporary status.

Only consumptive portion of base rights should be subject to change.

Any protest hearings to be held should be in Eureka. _
The applicant holds notices filed with the BLM associated with water supply
exploration activities within Diamond Valley. ‘
Monitoring, Management and Mitigation Plan must be developed prior to: -
approval. o

The State Engineer should conduct a full and fair hearing.
Forfeituro of existing rights.

X
Applications 79934 thru 79939 were timely protested by Kenneth F. Benson on

the following summarized grounds; '*

&

Forthcoming USGS studies could indicate a greater confribution from Kobeh .
Valley to Diamond Valley. Possible flow of 10,000 to 12,000 acre-feet annually,
if substantiated, would diminish the water balance and the mining project
applications could not be supported.

| XI, .
Applications 79914, 79918 and 79925 were timely protested by Baxter Glenn

Tackett on the following summarized grounds: ™

In summary, T protest the Application based on an ill conceived interbasin transfer
of water, an emoneous definition of beneficial .use of those waters and
consumption for beneficial use in Kobeh Valley, and the very real potential that
artesian flows in both Kobeh Valley and Antelope Valleys will be adversely
affected. ) :

PmtastantisownernndoperatorofﬂotSpﬁngsRmrhinAmelopeVaﬂeyandis

. concemed that astesian flows will be affected. :

. XIL
The applications at issue represent an attempt by the Applicant to procure

sufficient water for a proposed molybdenum mine to be located ncar Mount Hope,
approximately 25 miles northwest of the ‘Town of Bureka, Bureka Couniy, Nevada, The -
applications are a combination of new appropriations of water and change applications
for existing water rights. The Applicant has amended its original request of 16,000 afa
end i3 now requesting a total combined duty of 11,300 acre-feet annually (afa). The

* File Nos. 79934 thru 79939, official records in the Office of the Stato Engineor.
' Eile Nos. 79914, 79918 and 79925, official records in the Office of the State Engineer.
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Applicant is Kobeh Valley Ranch, LLC; a company formed by General Moly, Inc. to
handle, hold and control the water rights for the project.

On October 13-17, 2008, the State Bngineer held an administrative hearing in the
- matter of applications filed to appropriate or change underground water to support the
Mount Hope mining project. Sotne of the applications were approved and others were
denied by State Engineer’s Ruling No. 5966, issued March 26, 2009. Ths ruling was
appealed to district court in accordance with NRS § 533.450. The Seventh Judicial
District Court vacated Ruling No. $966 in its Order emtered April 21, 2010.
Subsequently, change Applications 79911 thru 79942 were filed on applications subject
to State Engineer’s Ruling No. 5966. The State Engineer held anewadnnmstrative
hearing on December 6, 7, 9 and 10, 2010, that included the additional Applications,

After all parties were duly noticed by certified mail, a public administrative
hearing was held in Carson City, Nevada starting on December 6, 2010, in the matter of
the above-referenced applications before representatives of the Office of the State
Engineer."” PtotestantBensonﬁledaMoﬁontoadoptthepmviousreomﬂﬁ'omﬁw
hearing of October 13-17, 2008, and the motion was unopposed.'™!? :

On May 10, 2011, an additiona! day of hearing was held o consider additional
information regarding specific water usage at the proposed mining project. All parties
were notified and additional testimony and exhibits were admitted as part of the record.?®

FINDINGS OF FACE

L
STATUTORY STANDARD TO GRANT

The State Bngineer finds that NRS § 533.370(1) provides that the State Engineer
shall approve an application submitted in the proper form, which comtemplates the
application of water to beneficial use if the applicant provides proof satisfactory of his -
intention in good fuith to construct any work necessary to apply the water to the intended
beneficial use with reasonable diligence, and his financial ablhty and reasonable

;;wwrmmgmmmwmmmmm wsx 10,
offic mord:mtheOfﬁeeofﬂanhteEngim(Hmﬂzr Tmcnpt,Dewdwtmlo
E:d:iblu,Decembarzolo)

'ExhibttNo 13, Decomber 2010. '
Exhibmanthmmipt,pubhcadmuuhﬁwhmbeforeﬁnSbbEnsw Octaber 13-17, 2008,
m&mmmmwmmswmm Tmmmombuzoosmdmbibib.

T!mse:ipt,Mule, 2011, and Exhibit Nos: 2, 3, 4 and 5.
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cxpectatlon actually to construct the work and apply the water to themtendedbeneﬁcml
use with reasonsable diligence.

IL
AFPFLICATIONS SUBMITTED IN PROPER FORM

The protests aﬂegeﬂlatthgappﬁeaﬁonsshouldbederﬁedbecmclhcyﬁ_il to
adequately describe the proposed points of diversion and place of use. The application
form used by the Division of Water Resources (Division) requires a description of the
proposed point of diversion by survey description and the description must match the
iltustrated point of diversion on the supporting map. If and when a well is drilled, it must
be within 300 feet and within the samo quarter—quarter section as described or an
additional change application is required. Prior to an application being published, the
Division reviews incoming applications and maps to ensure statutory compliance, ' Any
application or map that does not meet the requirements for acceptance and that cannot be

corrected during the review process is rejected and returned for correction with time

limits for the applicant to re-submit. The State Engineer finds that the Applicant has met
the roquirements for describing the points of diversion and place of use on the application
forms and supporting maps, TheStamEnginemﬁndsthntallq:phcauonssubjecttoﬂns
ruling have been submitted in the proper form.

118
FINANCIAL ABILITY, BENEFICIAL USE AND
REASONABLE DILIGENCE

Nevada water law requires the State Engmeernooonslda'whethutheApplim
has an intention in good fuith to construct the work necessary to place any approved
water to boneficial use. ‘The Applicant also must show that it has the financial ability and
reasonable expectation to construct the work necessary to apply the water to its benoficial

use?

The chief financial officer of General Moly, Inc. stated that the total expenditure
of funds teqmred for the project is $1,154,000,000. The Applicant has expended about
$163,000,000 on such things as buying equipment, hydrology, drilling, engineering,
permitting, land and water rights. General Moly, Inc. will provide 80% of the finding
and partner POSCO, a Korean stee] producer, will provide the remaining 20%. General
Moly Inc. has amranged mmch of its financing through its Hanlong trangaction. The

2'NRS § 533.370(1)(c).
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Hanlongﬁansacbonmdudesa$665000,000bmklomﬁoma0hmesebmksomcedmd_
fully guaranteed by Hanlong Group. It also includes an $80,000,000 purchase of 25% of
GenetalMoly'sfuﬂydﬂntedshms,aﬂOOOOOOOblﬁgmglomﬁmnHaﬂmgGm@
and a molybdenum supply agreement.  Hanlong is a private Chinese company
hadquarteredeichauanwncemChmwnﬂlexpmenceinmmmgprmm The
financial ability of the Applicant is further detailed in the Applicant’s financial exhib:t‘- -
andtesumony
TheShteEnginearﬁndslheevidenoepresenteddmmmmﬂmtthoAFMt ;
has a reasonable expectation of financial ability to construct the work and applyﬂl‘m _
to the intended beneficial use with reasonable diligence. |

lvl
STATUTORY STANDARD TO REJECT

The State Engineer finds that NRS § 533.370(5) provides that the State Engineer
shaﬂrejectmappﬁeaﬁmmlmﬁmewissuethepamitwha‘eﬁmismumppmpﬁated
water in the proposed source of supply, or where the proposed use conflicts with existing :
- rights or with protectable interests in existing domestic wells as set forth in NRS §

533.024, or where the proposed use threatens to prove defrimental to the public interest,

V.
UNAPPRO?RIATED WATER - PERENNIAL YIILD

. Nevada Revised Statute § 533.370(5) provides that the State Engineer must reject
an application where there is no wnappropriated water in the proposed source of supply.
In dstermining the amount of groundwater availsble for appropriation in @ given
hydmgtapblc basin, the State Engineer relies on available hydrologic studies to provide
relevant data to detemnnethepermmal yield of a basin. The perennial yield of 8
‘groundwater reservoir may be defined 2 the maximum amount of groundwater thet can -
be salvaged each year over the long term without depleting the groundwater reservoir.
Perennial yield is ultimately limited to the maxinum amount of natural discharge that can
‘be salvaged for beneficial use. The perennial yield cannot be more than the natural
recharge to a groundwater basin and in some cases is less. If the perennial yield is
excoeded, groundwater levels will decline and steady-state conditions will not. be
achieved, a situation commonly referred to as groundwater mining. ~ Additionally,
withdrawals of groundwater in excess of the perennial yield may contribute to adverse

* Bxhibit No. 37 end Transcript, pp. 27-36, December 2010,
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conditions such as water quahty degradation, storage depletion, dnmmshmg yield of

Weﬂs.mcreasemcostduetomcreasedptmpmghfm,andlandmbsxdence23 "
mmﬂﬁdmofmmmcmmmpmofmmﬂowsym_- |

are oflen difficult to establish, and in the past, groundwater has sometimes boen double

Gounted, 5o that the sum of the perennial yields of the basins in the flow system ismore than

thesumofmﬂxer&ewapokmspmmn(m)dmdmgeornahudrwhugeofﬂlebammm ,
 the flow system. Swhmﬂlecasethhthemmnd\(allcymdwaﬁWﬂWm Thﬂ ,
Dismand Valley flow system is comprised of soven hydrographic basins: Monitor Valley

South, Monitor Valley North, Kobeh Valley, Antelope Valley, Stevens Basin, Pine Valley, o

and Diamond Valley.2* DnarnondValleyisthetemnnusofthegtomdwaterﬂowmtun.'
Groundwater flows from South Monitor Valley to Notth Monim,Valley.thmtoKobc;h )
Valley, and finally to Diamond Valley, Groundwater from Antelope Valley may flow to

Kobeh Valley and then to Diamond Valley. Groundwater from Stevens Basin flows to |
Diamond Valley and/or Antelope Valley. Groundwater from the Garden Valley ares, a part

of the Pino Valley Hydrographic Basin, flows to Diamond. Valley?® Monitor Valley, -
Antelope Valley, Kobeh Valley and Diamond Valley lose much of their ammually recharged
groundwatex to ET, and the actual amount of subsurface flow between basing is uncertain.
Previous publications have estimated the smownt of mbsurface flow. ¥ and the
Apphcamhasalmpmdedesumatesofsubammmsinﬂowbaweensem
‘basins™ While the estimated amount of subsurfirce interbasin flow may be uncertain or

disputed, there is gencral agreement on the direction of flow. Figure 1, shown on page 16,
,showsbaﬁnmbudgdsmdinmbadnﬂomwwﬁnawdmmekewmﬁmoe%es
reports, and for reference, also shows interbasin flow as computed by the Applicant's .
groundwater flow model. Monitor Valley South- provides an cstimated 2,000 afa of
. subsmlhoemﬂomeomeraﬂeyNozﬂA,WMchmunnsuppheWOOOafaofsubsmfwe
- inflow to Robeh Valley. The Applicant estimated 1,370 to 1,680 afa of subsurface flow

‘: gs;me Engincer's Offica, Water for Nevada, State of Nevada Waler Planning Report No. 3, p. 13, October
1
msbmo 10, October 2008,
% Bxhibit No. 13, October 2008, ,
% Exhibit No. 17, October 2008.
"Bx!n‘bitNo. 16, October 2008.
Exl:ibitNo 134, December 2010.
 Exhibit No. 39.Tublu3 5-2 and 4.1-13, December 2010,
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from Northern Monitor Valley to Kobeh Valley*® Subsurface flow from Kobeh Valley to
Diamond Valley was estimated by Harrill to be less than approximately 40 afa® The
Applicant estimated 1,100 to lﬁwaﬁofmmmﬂowﬁomKobehmDmmond

Valley.? As can be seen from Figure 1, theesmbhshedpammalyleldsofMomtorValleyr '

North and South, and Kobch Valley exceed both the recharge and the ET. In
Reconnaissance Report 30, Rush and Bverctt recognize that substantial development in
one of the basins could affect the yields of adjacent basins. The Applicant's groundwater
flow model simulates BT, and ET for each besin has been tabulated in its exhibit*

Howeve, those tabulations do not represent the result of  specific study whose goal wasto

re-estimate groundwater ET, mulmllnotbeuwdinphoeofﬂleexmhngpublishedwater"
budgetxﬁomtherecomaissmcerepmfs
Tomolveﬂmeissueswiﬂimtabasinﬂowandtoembﬁshsufcandmdvmiw
Mﬂﬁ%h&web&h&ﬂmp&mﬂdyiﬂdofmhoﬂhcb&shsﬁﬂb&equﬂbﬂm
basin's groundwater ET. In this way, subsurface flow into or out of a basin will not be
mcludedmﬂspmﬁalyxeldmdﬁxerewxﬂbenodoublecounhng. Water that flows in the -
subsurface from Kobeh Valley to Diamond Vallsy, however much that may be, will not be ,
pmtofKobthalley‘speremnalyneld. The State Engineer hereby establishes the perennial
yﬂdofﬂwfollowmgmxbammmﬂ:eﬁmmndValleyFlowSyﬂmasﬁ)llm

ial Yield feet) .

Bagin Previous Revised
Monitor Valley, Southem Part - Basin 140B: 110,000 9,000
Monitor Valley, Northern Part - Basin 140A: 8,000 2,000
Kobeh Valley, Basin 139; 16,000 15,000 -
Antelope Valley, Bagin 151: ‘ 4,000 4,000
Stevens Basin, Basin 152: 100 100
Diamond Valley, Basin 153: 30,000 30,000

”BxhibxtNo 39, Table 4.1- 13, December 2010,
3 Exkhibit No, 13, October 2008,
2 phibit No, 39, Table 4.1-13, December 2010.
”m&m 17, p. 26, October 2008.
% Bxhibit No. 39.m1e41-1z,nmzom
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R: 11,000
ET: 15,000

Figure 1. Hydrographio besins of the Dlamond Velley
groundwatar flow system, showing reconnalssance report
sstimates of groundwater recharge and ET discharge.
Amows show astimated annual interbesin fiow fom both
Teconnalssense reporis and groundwator flow-mode).
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Prior to tho administraive hearing, fho Applicant acquired nearly al of the existing.

groundwater rights within the Kobeh Valley Hydrographic Basin, exceping approximately

1,100 afa. TheAppﬁmhasﬁlednewappﬁuﬁonsmdchangeappﬁmﬁmsseddnggtotal
combined duty of 11,300 afa from Kobeh Valley, I the subject applications were to be
Wed,ﬂlemtaleomnduedgmmdwatermomcesinKobleaueywouldbe'

approximately 12,400 afs, which is less than the revised perenmial yield of 15,000 afa, The

State Engineer finds that there is sufficient water within the perennial yieldoprbthguey
to satisfy the water appropriation requirements of the project. ‘The State Engineer ﬁndsthat
10 new appropriation of underground water is sought within Diaroond Valley.

YL
- CONFLICT WITH EXISTING RIGHTS OR DOMESTIC WELLS

All of the Protestants raised the issue of potential conflicts with existing rights or
domestic wells. They allege there could be potential impacts to water rights in Diamond
"Valley due to a reduction of subsurface flow from Kobeh Valley to Diamond Valloy or
due to drawdown from pumping. These potential impacts were evaluated by the
Applicant in both its testimony and the groundwater flow model.>® In Reconnaissance
Series Report No. 6, Bakin suggests minimal subsurface flow from Kobeh to Diemond
Valley through the narrow alluvium-filled gap at Devil's Gate. Harrill suggests 40-afa
through the same gap.’’. Rush and Everett concur on the minimal flow throngh Devil's |
Gate, and go on to state that flow from Kobeh to Diamond Valley through the catbonate
bedrock is possible, but found no evidence to suggest such flow occurs.*® Tumbuschand
Plume did not provide a revised estimate of subsurface flow from Kobeh to Dxamond '
Valley, but did pointedly recognize the potential for flow in the carbonate bedrock as
evidenced by fault structures with solution cavities in carbonate outcops at Devil's
Gate,*®

The Applicant used Darcy's Law to develop a conceptual estimate of interbasin
flow, and estimated 50 to 290 afa of subsurface flow from Kobch Valley to Diamond
Valiey at Devil's Gate through alfuvium and carbonate bedrock.® Its witnesses. further .
cstimated 810 to 1,050 afa of deep flow in bedrack from Kobeh Valley to Dismond B

* Bxhibit No, 39, Deoember 2010,

* Bxhibit No. 16, p. 18, October 2008,

*7 Bxhibit No. 13, pp. 21-23, October 2008,
 Bhibit No. 17, p. 16, October 2008,

% Bxhibit No. 10, p. 13, October 2008,

“* Exhibit No. 39, Table 4,1-13, December 2010,
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Valley in the area north of Whistler Peak.** Next, they developed a numencal
groundwater flow model to simulate both pre-development steady state conditions as well
‘a8 the effects of pumping on groundwater levels and interbasin flow. ,Wia; the
groundwater flow model, it was estimated that pre-development flow was 1,583 afa from
Kobeh to Diamond Valley.* For the present-day conditions, the model indicates water
table drawdown due to agricultural pumping in Diamond Valley has increased inflow
from Kobeh Valley to 2,001 afa,*® which is estimated to further increase to 2,365 afi in
year 2055 without any mine pumpage. For its predictive analyses, the Applicant
completed multiple model simulations. A 'no action' altermative simulated continued
agricultural pumping through year 2105. The Applicent’s 'cumulative action' alternative
simulated continued agricultural pumping as in the 'no action' alternative, but also

simulated the pumping of 11,300 afa in Kobeh and Diamond Valley for the 44-year mine .

life ending in 2055, The net effect of the mine's pumping on groundwater levels and
intetbasin flow is then computed as the difference between the two model
simmlations,*4* The enalyses of the future effects of pumping, by the Office of the State
Engineer, used both the Bxhibit No. 39 report as well as the computer model. The model
results show a 15 afa increaso in subsurfice flow from Kobeh to Diamond Valley as a
result of the mining project and its associated pumping*® The small increase in
interbasin flow was explained ag the net of a 40 afa increase in Kobeh to Diamond Valley
flow at the site of the open pit due to dewatering, partially offiet by a 25 afs docrease in
Kobeh to Diamond Valley flow along the basin boundary at Whistler Mountain. *’

Water level drawdown due to simulated mine pumping is thoroughly
documented.* Predicted drawdown due to mine pumping at the nearest agricultural well
in Diamond Valley is estimated to be less than two foet at fhe end of mins fife. However,

*! Exhibit No. 39, Table 4.1-13, December 2010,
< Exhibit No. 39, Table 4.1-13, December 2010,
*® Bxhibit No. 39, Table 4.4-4, December 2010,
“ Bxhibit No. 39, pp. 177-178, December, 2010, , .
Thero is a discrepancy in the naming of the alternatives. In Exhibit No. 39, pp, 177-178, the scenario that
includesnﬁneptmpingiualled'cmnuhﬁvemdod, however, the model files that sinmlate mine pumping
:mm 39,'{‘.?1;;.4-5md4.4-6,Deomber2010. .
Transcript, pp. 308-309, December 2010, .
* Exhibit No. 39, Figures 44-12 to 4.4-17, and groundwater flow model data files, Deoember 2010,
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additional drawdown at that same location due solelyto contlmnns agmulmralpumpmg o
' mDmlnmdValley:spu'edu;tadtcnbeabouwo&etfI9
The model structure and simulation results were addressed by Protestant Eareka .
County's expert witnesses. Witness Bugenig testified that the model's predictive
esﬁmatesofpmposedminepmnpingonxobehtoDiamondvmcysubmfaeaﬂowwas
at least approximately acourate WimesSObuhohzerm;ﬂ:oxedgMayZOIOIepo;tin 3
whiich the model was described as not having fatal flaws,*! but in a November 2010
reportshoexmessedwncmthatﬂxemodelmaynotbeamnateenoughwbeummﬁ.
predictive tool.” Ms. Oberholtzer testified that calibration issues in Diamond Valley
raised concem and the model had limited abilities as a predictive tool.™® In general, the
wmeﬂwiWhnughtfmwﬂbwammtEm&mmﬁﬁedmmemdd
mm@amﬁﬂdmmﬂwnmmgmdmtbﬂmemoddpmdmum '
arenotsubstanmllyvnlid. : o
Bmmﬂwmdwmﬂowmodelisonlyanappmnmmnnofaoomplexmi‘ o
partially understood flow system, the estimates of interbasin flow and drawdown camot

be considered as absolute valyes, Howevu-,menwddingcvidmdoesstmnglnggest o

that the proposed mine pumping under these applications will not measurably decrease
subsutﬁ!cegmundwaterﬂowﬁ’omxnbehboDmmondVaﬂeyandwﬂlnotmu
slgmﬁcantwata'lcveldechne(lessﬂmeeetoverenﬁremmehfe)aﬂhﬂpomtSOf }
dxvmmunda-exlsungwaternghtstmondVaney The State Engineer finds the -
Applications will not conflict with existing rights in Diamond Valley by reducing the
subsurface interbasin flow into the Dismond Valleyhy_dmgraphicbam Groundwater
drawdowninDianwndVaﬂeyismtmmasonableatﬂquoeaﬁom of existing water rights
and domestic wells, and meets the statutory requirements of NRS § 534.110. The State
Elgmeerﬁndstheapﬂuhmswﬂmtwnﬁﬂmﬂxemhngﬁgbtsorﬂ:epmtectable
mterestmdomesucwellstmnmndValley , ,
The Applicant's groundwater flow maodel indicates water level decline atributable _
to these applications is significant in the well field area in Kobeh Valley and at the open
pit mine.' The Applicant's water Ievel drawdown maps only show drawdown of ten feet

® Exhibit 39, Groundwater flow model output data, December 2010,
”Transmpt,p 686, December 2010,
3 5 Extibit No. 402, December 2010,

ExhibuNo 503, December 2010,

 Transcript, pp. 619621 Deuemberzow
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or more,™ ﬂﬂloughthedamﬁlesoontmndemedmfomanmmdmwdownmhe,: o

fractions of a foot.* Many of the Protestants argued that water level declines of less than .

ten feet can cause impacts to surfacewatetsmsprmgsmdsh'emns,bod)mthemounmns

and on the valley floozs. They point out that the model predicts drawdown of the water
tablebelowHendmdemmCreeksandalongmelowamchesofRomemek. g

SmceHendemonCteekmmclndedmmePeteHmsonCwekDmee,thoymﬂm}j o

these applications should be denied because they would conlict with existing rights, The
Applicant's expert witnesses argue that these mountain springs and streams are not
bydrologically connected to the saturated aquifer.”® They argue that an unsaturated zone
lies between these springs and streams and the aquifer; therefore, the relative level of the -
water table, 80 long as it is disconnected from the surface water feature, is immaterial,
minoamonntofdeclineinthewatettablecouldaﬂ‘ectsurfmeﬂows. Tlnsargmnmtof
the Applicant's expert witnesses is technically sound and is accepted by the State
Engineer. In the testimony of Katzer, ho refers to water levels in wells adjacent to
Robert's Cteekﬂmtdanonstmteadisconnechonbetwemkobert's&eekandﬂle
groundwater aquifer that would prevent any decrease in stream flow due to the proposed
pumping.”’ However, similar data is not availsble for Henderson and Vinini Creeks,
Nevertheless, in the Hendesson Creck ares, Mr. Katzer atgues that springs and
' sueamﬂowaresxmplynmoﬂ'ﬁ'omprectp:tahonauddmmngofsammedsoﬂ -and are
not directly connected to the groundwater aquifer. Ho argucs that they aro perched
» watemandsmﬂntothekoberfs&eekarglmennwuldmtbeaﬂ‘ectedbyalowered
water table. Mr. Katzer was agked abontﬂwdq»thtoﬂmwatettabletelauveto
Hendetsm&eekmdhemmatlowerpmsofﬂmdmn&eekarepmbablyclmcto
the water table, but it would require drilling of monitor wels to know for certain.% As
discussed sbave, the anly way groundwater pumping coald affect streamflow would be if

the water table was in direct contact with the stream bed. Itlsnnpomnttonoteheteﬂmt o

predicted groundwater level decline along Henderson Cresk due to fisture agricultural
pumping in Diamond Valley i greater than the predicted water level decline due to

# o EXxhibit No. 39, Figures 4.4-12 to 4.4-16, December 2010,
Exhib:tNo 30, mﬂwmmmmma
: Tesmmny ofKuuraud Snﬁd:,’l‘rmm,nmbuzow. _
Bxls:‘bxtNo 38, pp. 34, December 2010,
Tnnmm, PP. 213-214, December 2010.
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pmposedmmepumpmg. TheStateEngmeermceptsﬂwup&oplmonsofﬂm
Apphmthnminepmnpmglsmllkdytoaﬁ'ectsueamﬂomeome,Hmdmor
thquekmdﬁndsthatﬂ:eappheauonswﬂlnotwnﬂmtmthmnghtsonﬂmc :
streams, However,bwwwﬂmeareuncetmnueswﬂrespeettotheoomplm
ﬁydmsWIOgyof&eateamdthcabﬂnyofamodeltoaccurmlysxmulateﬁxtureeﬂ‘ects N
ofpnmpmg,ﬂwStateEngmeawiﬂrequueasubstanualmfaceandgmundwam '
monitoring program to establish baseline groundwater and stream flow conditions to
improve the predictive capability of the model and o increase the ability to detect fizture
changes in the hydrologic regime.

Protestant Bureka County presented a comprehensive case with numerous
witnesses and accompanying exhibits, mtheZOOShemng,BmakaCountyfocusedmnch'
of its argument on potential conflicts with Diamond Valley water rights, In the 2010
hm&mcmmmsm«nmmmmmmn@mmmmmwm.
As discussed above, the State Engineer has found the applications will not conflict with
existing rights in either Diamond or Pine Valley. Eurcka County witnesses inciuded the
owness of the three largest ranches in the well field area in Kobeh Valley. Witnesses
included Martin Bicheverry, owner of the Roberts Croek Ranch, Jim Bicheverry, owner
of the 3-Bar Ranch, and John Colby, owner of the MW Cattle Compeny and the Santa
Fe/Fesguson grazing allotment, Those three ranchers utilize availsble surface waters
acm’thegmzingallotmemsandowu 8 variety of surface and groundwater rights in
Kobeh Valley. The groundwater flow model predicts water table drawdown at the end of
mine life of three foet or moro in the general area of Kobeh Valley north of U.S, Highway
50 and east of 3-Bars Road. This includes the well field area, where drawdown is
extensive, DrawdownoftenfeetorlessextmdswemﬁyﬁoﬂwBobcatRmchand
southerly to the Antelope Valley boundary. Water rights that could potentially be
impacted mﬁosenghtsonspnngsandstremmmhydrologwconnecnonthhthewm .
table. That would include valley floor springs. Testimony from the Applicant's expert
Witnesses Katzer and Childress argue that faults at tho base of the Rober's Mountains act
as barriers to hydrologic flow and that surfice water rights in the Roberts Mountains will
not be impacted by proposed mine pumpage.® There wes no expert testimony or

»
BxhlbxtNo 39, Groundwater flow flow model output data, Deoember 2010.
'l‘tamcript,pp. 165-177 and 227-260,
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evidence submitted that indicates surface water rights in the Simpson Park Mountaing
would be impacted by the proposed applications, In Bureka County's Bxhibit Nos. 526,
527, 529 and 530, numerous spring and stream water rights are shown. Water rights that
could potentially be impacted are those rights on the valley floor where there is predicted
 drawdown of the water table due to mine pumping. The Applicant recognizes that certain
water rights on springs in Kobeh Valley are likely to be impacted by the proposed
pumping.* These springs produce less than one gallon per minute and provide water
for livestock purposes.® The State Engineer finds that this flow loss can be adequately
and fully mitigated by the Applicant should predicted impacts occur. To ensure funding
exists for any required future mitigation, including mitigation after the cossation of active
mining activities, the Applicant must demonstrate the financial capability to complete any
mitigation work necessary in a monitoring, management, and mitigation plan. This
monitoring, management, and mitigation plan must be approved by the State Engineer
prior to diverting any water under these applications. '

VIL -
PUBLIC INTERES

Nevada Revised Statute § 533.370(S) provides that the State Engineer must reject
an application if the proposed use of the water threatens to prove detrimental to the public
intercst. ‘The State Engineer has found that the Applicant has demonstrated a noed for the
water and a beneficial use for the water and it does not threaten to prove detrimental to
ﬂlepublicinﬁestmnllowthemeofﬂ:ewatwforreasonableandeconmﬁcminingand
milling purposes as proposed. The Applicant has acquired about 16,000 afs of existing
Water rights within Kobeh Valley and requires 11,300 afis for its project. The Applicant
hasmuﬁmedimcomimmmdevdopingﬂﬁspmjwthasdemonstahdtheabﬂitym o
finance the project, and will be required to monitor any groundwater development.
Water lovel drawdown due to simulated mine pumping is thoronghly documented.%
Predicted drawdown duc to mine pumping at the nearest agricultural well in Diamond
Valley is estimated to be less than two feet at the end of mine life. In regands to the
importance of mining, Protestant Bureka County testified that miwing is a life blood of

: Transcript, pp, 163 and 187, December 2010,
o EXbibit No. 39, pp. 189-190, Decesiber 2010,
o Exbibit No. 116, Appendix B, October 2008.
Exhibit No, 39, Figures 4.4-12 to 4.4-17, and groundwater flow model data files, December 2010,



Ruling

Page 23

EmdcaCOunty“andﬂmtEmekaComuyhusmdalwayswﬂlbeamlmngmdagncnlW
county.* In addition, Protestant Burcka County indicated that the mine will provide an
econonucbeueﬁtmthefonnofm«easedanploymentandmxrevmneforthcoounty
TheStuteEnmerﬁndslmdaﬂwsefactsandmmsmnmﬂwpmposedmofﬂm '
waterdoesnotthrentenﬁoptovedeu'nnentaltothepubhdntaost.

STATUTORY STANDARD POR INTERBASIN TRANSFERS
Nevada Revised Statuts provides that i determining whether an apphcauonfor '
anmterbasmtrans&rofgmnndwatamust be rejected, ﬂzeStateEngineershall congider;
(a) whether the applicant has justified the need to import the water from another basin;
(6) if tho State Engineer dotermines a plan for conservation is advissble for the basin into -
which the water is imported, whether the applicant has danonstmtedthatsuchaplanhas
been adopted and is being effectively camied out; (c) whether the proposed action is
cavironmeatally sound as it relates to the basin from which the water is exported; (d)
whether the proposed action is an appropriate long-term use, which will not unduly limit
theﬁmregmwthanddevelopmentmthebasinﬁom“dnchdwwata‘weworted and (e)
any other factor the State Engineer determines to be relevant. NRS § 533.370(6).
The Applicant is tequesting an interbasin transfer of groundwater from both
KobthalleyandDiamond Valleytoaplaceofusetlmtincludesporﬂona of the Kobeh
'Valley, Diamond Valley and Pige Valley Hydrographic Basins, '

X, _
OTHER RELAVANT FACTORS

In Diamond Valley, the Applicant has acquired existing water rights andtheww
sought for transfer in this ruling totals sbout 616 afa (about 385 afnwheuadjumdfor
Consumptive use reduction). This water is primarily needed to account for inflow of
water into the mine pit. All applications in Diamond Valley (Applications 76005-76009,
76802-76805, and 78424) seek to change existing water rights acquired by the Applicant;
710 new water appropriations are being sought within the Diamond Valley Hydrographic

Basin, Whether the groundwater is fully developed under the existing water rights or

under the proposed changes to point of diversion, place of use and manner of nse, there‘
would be no increase in demand on the groundwater resource in Diamond Valley,

mnscnpc,p 715, December 20 2010.
Transcript p. 438 October 2008.
Transcript, pp, 438-439 October 2008,
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AreviewofﬂleDimnondValleyHydrogmphicBasin shows that there are more

committed groundwater rights in the form of permits and certificates than the estimated
perennial yield of the basin, while the Kobeh Valley Hydrographic Basin has excess
groundwater available for this project. Unless additional restrictions are put in place
through permit terms, a situation could exist where water from an over-allocated basin

conldbeexportedtoabasinﬂmismder-allocatedmdﬂIeStateEngineerﬂndsthatﬂﬂs
would be contrary to the proper management of the Diamond Valley Hydrographic

Basin’s groundwater resource ot this ime. The State Engineer finds that any permit
issued for the mining project with a point of diversion within the Diamond Valley

HydmgraphzcBaainmustcommnpennnttetnnsmtnchngﬂacuseofwatermwxﬂnnﬂw :

DmnoudValleyHydmgmphmBasmandanyexeesswatexpmhcedﬂmtlsnot

comumedmﬂnnthebasmmmbetemmedtomegroundwateraqzﬁfermmamond'

Valley. The State Engineer finds that any approval of Applications 76005-76009, 76802-
76805, and 78424 will restrict the use of any groundwater developed to within the
Dlamond Valley Hydrographic Basin; therefore, there will be no interbasin: tmnsfer of
water allowed and NRS § 533.370(6) will not be'applicable to these applications.

NEEDTOIMPORTWATER _
'Iheintetbasinu'ansfercﬁtuiaweresdoptedin 1999. The impetus for the

logislation was the proposed transfer of groundwater from rural hydrographic basing in

eastunNevadatoﬂmgteatahsVegasmmmeetmﬁcipatedmmicipdyowﬂl;
however, there is no exclusionary language for other manners of use. The requirements
of NRS § 533.370(6) along with other statutory criteria are addressed in the following

’megmundwaterdevelopedforthepmecthﬂoomepnmarﬂyﬁ'omaweﬂ field
located within Kobeh Valley. 'Ihemmepmjectareastmddlesﬂlebmnbmdary
between Diamond Valley and Kobeh Valley and the proposed place of use also
encompasses a small portion of Pine Valley. The Applicant presented evidence of its
Wﬂtﬁ'feqmrmmarywopmtethemect. Water use estimates were made for
theopmmofthemllmdotherancﬂlaryusesstmhasdustcmm'olmdpotablewater
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supply.® The maximum water demand forﬁ:eprojectlsmmdaﬂ,ooommm

11,300 afa, which is the amount of water requested by the Applicant I
The Mt. Hope mine straddlcs the Diamond Valley - Kobeh Valley besin

boundaries, Theamomtofwmneededtodewata'thephislessﬂxmﬁmpmmfthe' e

amount needed for the entite mining operation, Most of the groundwater will be used in

the mine's milling circuit, 'Ihomxll:stobeloeatedwiﬂminl)mmondvmcyandthe -

talhngssboragofamhtylstobelowedm:nlcobeh Valley. Water in the tailings
famhtywmmmevmorateﬁomthemhngs,benecycledbackmﬁxeml!, or permanently
stored in the tailings facility. A review of the Kobeh Valley Hydrographic Basin shows

ﬂxatthmmsuﬂiqmunapmopnatedgmundwamrtouhufymedeaofﬂmmmng -

 Project without exceeding the pereanial yield of Kobeh Valley. The State Engineer finds

ﬂmtheAPPHmmhﬂanshﬁedﬂleneedtozmportwamrtoDmmondValleyﬁmnpomts K

of diversion located within the Kobeh Valley Hydrographic Basin.

: PLAN FOR CON SERX:'.ATION OF WATER ,

~ Ifthe State Engineer determines 8 plan for conservation is advisable for the basin
mtowhichthewata-xsmpmed,ﬂ:eSmengmushaﬂmsidawbeﬂmthcapphcm
hasdemonsmtedthatsuchaplmhasbemadoptedmdmbemgeffecﬁvelycamedout
Since July 1, 1992, water conservation plans are required for dny supplier of mmicipal
and industrial water uses based on the climate and living conditions of ifs service area.™
Thepromiomﬁﬂmplmmustapplyonlymmesuppher’spmpmyandmwm
m"APthntlsnotammnapalmpphetofwm thuearenomummpalandmdusﬁml

~ purveyors in Kobeh Valley or Pine Valley and the Applicant does not own or control the -~

mmmpalwatersnpplytoﬂ:eTownofEurehianmondVallcyoranyotlmmmxapal
Or quasi-municipal water supply. Earcka County has a water conservation plan on file in
theOfﬂceoftheStateEngmeerfortheTownofEmekaWathystmn,Devﬁ'sGateGlD o
 District #1 and District #2, and Crescent Valley Town Water System.”" TheApplicanf

tanwript,pp 564-571 » October 2008; Bxhibit Nos. 105, 108 and 112, October 2008,
» mmmpt,p 106, Demhuzolo
7,NRS§540131

BmehCom:ty Jom:WmCmmauonPhnﬁorTmofBunethSymm,DevﬂsGme
Dma 1mnmnmmvmqrmwmsmmmm&0ﬁwﬂh
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Wlllnseptovmmolybdemmmmmgandnnllmgtechnologxesﬁntw:ll conmewater .

through reuse and recycling methods.” C
TheStateBngmeerhasconmdmdihisstawwxypmvmcnandhaebydemmnes,

‘thatreqummgadmhonalplamforwmwns«vaﬁonmnotneomy ‘ '

ENVTRONMENTALLYSOUND s,
ﬁem&tamnmsfe:stmnerequimadetermmnonofwheﬂ:erthemof

water as proposed under the applications is environmentally sound ss it relates to the

basin from which the water is exported. The words environmentally sound have intuitive

aPPﬁaLbutﬂlepubhcreeordanddmwssmnleadmguptotheemmmofNRS§?cf

- 533.370(6)(c) do not specify myoperauomlormeasmeablecntmaforuseasﬂwbasxs
for a quantitative definition. Thig provision of the water law provides the State Engineer
Wlﬂlnognidmeeasmwhutcomhmtesthepmetmsof“envmnmmtallysonnd” ‘_
thereforc,xthmbeenleﬁtotheStateEngmeefsdxsctehmtomtapmtﬂwmeaningof |
environmentally sound. :

The legislative history of NRS § 533.370(6)(0)'shows that thero was minimal
discussion regarding the term eavironmentally sound. However, the State Engineer at
ﬂzatumemdlcatedmtheSubwmmxmeonNmnesoumesﬂmhedsdnotcomdqﬂw
StaﬁeEngmea'mbeﬂleguardmnofﬂwmvuonmwgbutmtherﬂleguatdlmofﬂm
groundwater and surface water. The State Engineer noted that he was not a range
manager or environmental scientist. Senator Mark A. James pointed out that by the
langusge ‘environmentally sound’ it was not his intention to create an envirommeatal
impact statement process for every interbasin water transfer application and that the State
Eﬂm«’sr&pomibihtyshonbeformehydmlogicmvmmmenmlhnpaMmmebm »

- of export,™

TheStateEngmeu-ﬁndsthatﬂmemeamngof‘mmnmentallymd for basin of
°ﬂglnmustbefomdw1thmthcpmetemofNevadawmlawandﬂﬂsmeansthnf
Whether the use of the water is sustainable over the long-term without unreasonable
Jimpacts to the water resources and the hydrologic-related natural resources that are
depeadent on those water resources, 'lheStateEngmecﬁndsﬂmtmoomdmnonof

Tunucr!pt,p 118, December 2010,
™ Nevada Legislature Seventioth Smbn,&mmyofmhwon,Ckay,Neuda. 1999, Web, Mar..

2,2011. htp:/fwww.log.state.nv. WDWMWWWIW 1999, P‘m
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Whﬁhﬁ'apromsedmjeaiaﬂwionmumuywmdtherecmbeamoﬁableimpmtm .
the hydrologic related natural resources in the basin of origin.

Existing water rights in Kobeh Valley, not owned or controlled by the Applicant,
total around 1,100 afa, and if the water for the project is approved the commuitted |
groundwater resoutce from the basin would be shout 12,400 afn, which is far less than
the perennial yield of the Kobsh Valley Hydrographio Basin. A review of records in the
Office of the State Engineer show that thero are 71 water-righted springs within the
Kobeh Valley Hydrographic Basin, Of these 7] water rights, 29 arc un-adjudicated
claims of reserved Wwater right filed by the United States Buresn of Land Management
(BLM), TheBLMwasaprotemnttotheiniﬁalappﬁcaﬁominﬂﬂsmatter,bntwiﬂjdmw
iﬂprmaﬁermchingnﬁpmmmonmonimﬂng,mmagmmtamimiﬁgaﬁmwith :
the Applicant. The State Engineer finds that none of the remaining water rights are
ownedby,anyofthel’mtestantsintbismatter. Most of the remaining springs are either
located far away from the proposed well sites or will not be affected due to topography
and geology. However, the Applicant’s groundwater model does indicate that there may
be“nimpacttosevem]mallspﬁngslomdonﬂlnvulleyﬂootofKobthaﬂeynearﬂw
- proposed well locations, These amall springs are estimated to flow less than 1 gallon per
minute.” Becanse these springs exist in the valley floor and produce minimal amounts of
Wwater, mynﬁ’ectcmmedbyﬂlepmposedmmpingcanbeeasilymiﬁgated’snchthm&ﬁe
wﬂbemimpdmmttothehydmlogicrdmmmmmmmebasinofm
The monitoring, management nd mitigation plan will allow access for wildlifi that
Wmmﬂilyumﬂwsomemdwiﬂmme-ﬂmﬂmeﬁsﬁngwﬂuﬁghhmsaﬁsﬁedw
vthemunofﬂmewaterﬁghtpmit.

uesmenngneuﬁndsmmemncantismlyrequesﬁnglmmafufwim '
- mining project, which when combined with other existing water rights is less than the
perennial yield of the Kobeh Valley Hydrographic Basin. The State Bogincer finds that
prior to the October 2008 hearing, the Applicant had acquired sbout 16,000 afa of
previously permitted or certificated groundwater rights within the Kobeh Valley
Hydrographic Basin, 'I‘heStateBngineﬂ:ﬂndsﬁxattherequiredmoniﬁoring, management
and mitigation plan, that must be approved prier to the pumping of water for the project,

™ Bxhibit No. 116, Appendix B, October 2008,
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will ensure that tho proposed interbasin transfer of groundwater from the Kobeh Valley
Hydrographic Basin remains environmentally sound throughout the life of the project.

LONG-TERM USE OF THE WA%AND FUTURE GROWTH AND

DEVELOPMENT IN THE BASIN OF ORIGIN |

Nevada has been known for containing vast deposits of minerals located -
throughout the state and mining has been a predominant economic force in Nevade since
before stetchood. Due to the availability of those mineral deposits, mining is one of the
larger industries in Nevada and has traditionally provided many high-paying jobs for
local communities and has contributed to the communities in other ways such as
investing in infrastracture and services for those comrmmities. It has had such an impact
that the Novada legistature declared mining and related activities to be recognized as a
paramount intercst of the state.”” Mining operations are highly regulated by numerous:
govemnentalenﬁﬁesatﬂlestatemdfedmllevels,inchdingbutnotﬁmitedw
regulation by Congreas, the Secretary of Agriculture, the Secretary of the Interior, the
United States Bureau of Land Management, the United States Forest Service, and the
Nevada Department of Conservation and Natural Resources, which includes the Nevada
Division of Eavironmental Protection, the Nevada Division of Minerals and the Nevada
Division of Water Resources.

The proposed mining project is located within Eurcka County. Bureks County’s
protest states in part: , -

Em&mmogtﬁmthatﬂxewstmnmdudmofminingispanof
its history and appreciates the role mining plays in its local and regional
econommy. EurekaConntywelcomesnewoppommityformininginits
oomnnmiﬁeeaslongasmhedevelopmentisnotde&hnentaltoadsﬁng
economic or cultural activity. This protest is aimed at ensuring that sny -
development of water resources in Kobeh Valley is conducted in fall
aooordanoewithNavada!aw,ﬂwaeknCountyMastetPlanmdrelated _
ordinances, and does not unduly threaten the health and welfare of Eurcka.
County citizens,7® ,

Protestant Burcka County presenwd testimony that there oouldpofenﬁallybé
mining-related projects and other activities in Kobeh Valley as an example of future
El'Owth that may occur in Kobeh Valley; howevu-, no water right applications have been

" NRS § 37.010 ()(1).
™ Exhibit No. 509, December 2010,
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filed on these potential projects.” Protestant Furcka County also argues that the
populahmofsouthan&nekaCouMymaymmeﬁomMmmz,OOO,although
ﬂmtmcludesanesumated700peopleﬁomthemmeassummgﬂleM01th0PePf°J°°tg
proceeds as planned.™ A review of pumpage records submitted to the Office of the State

EngineetshowsthattheTownofBurekammﬂympmsausaseOfabO“t 175 afaoutof

about 1,226 afa of available water rights.™ It should be noted that there are no permitted
municipel or quasi-municipal water users in the basin of origin, Kobeh Valley. Thoonly
"XisﬁnggroundwaterusespamittedatthisﬁméinKobthalleymminingandmﬂling,
irrigation, and stock watering, : : :
The State Engineer finds that the water sought for appropriation mKobeh Vallcy
islessthantheesﬁmatedperenmnlyacldofthebasm, therefore, substantial water remains
withinthebasinforfuturegrowﬂaanddevelopmmt. The State Engineer finds that the
project will not unduly kimit the future growth and development in the Kobeh Valley
Hydrographic Basin. The State Engineer finds that the proposed mining project is the -
WPeOfﬁlt!lregrowtbmddevelopmentﬁmtwonldbeanhcxpatedmthlsareaofNevada
msmeﬁngineerﬂndsthatxmmngprmdesmewmnncbasefoerkaCounty.

XI1v.
FORFEITURE

The Applicant has filed applications to change existing water rights. Once a -
Wﬁﬁcateofapmpriaﬁmforgmundwwisissued,meownammbjemome
provisions of NRS § 534.090, which provides in part that the water right may be subject'
to forfeiture after five consecutive years of nonuse.*

Protestant Eureka County provided testimony and evidence regarding the alleged
forfeiture of the following water right certificates; note, the associated change
application(s) is in parentheses: Certificates 2780 (App. 76989, 79223), 2880 (App.
76990, 79935), 2782 (App. 76483), 6457 (App. 76484, T7174), 8002 (App. 76485,
71175), 8003 (App. 76486) and 4922 (App. 76744). The cestificates are associated with
three separate areas:

"Tmucnpt,pp 749 and‘lSOdexhibuNo 531, December 2010.

'l‘rnnsmpt,pp 703 and 704, December 2010, ’

™ See, Permit No, 76526, touleomwdutyofwatermtmexceedlmzzm,oﬁcmmmdn
Oﬁceofthesmoﬂngmem

NRS§534090
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1. Bartine ak.a. Fish Creek Ranch
- & Certificate 2780 (Permit 9682)
b. Certificate 2880 (Permit 11072)

2. Willow ak.a. 3F Ranch

a. Certificate 2782 (Permit 10426)
b. Certificate 6457 (Permit 18544)
¢. Certificate 8002 (Permit 23951)
d. Certificate 8003 (Permit 23952)

3. Bean Flat a.k.a. Damele Ranch
8. Certificate 4922 (Permit 13849)

All certificates were issued for irrigation and/or domestic purposes and'thz‘
testimony and evidence indicates extensive periods of non-use. The Division has
conducted crop inventories in Kobeh Valley and records from those pumpage inventories
from 1983 to 2007 were introduced at the hearing® The following is a summary of the

.crop inventories that are available. There is no inventory data for any omitted years in

the following Table 1.

Ranch & Cert/Vear 1985 | 1986 | 1993 2003 | 2004 2006 | 2007 | 2008 2010 | - g
Bartine Cert. 2780 6554 (6554 | 15 | 595 |
Bartine Cert. 2880 20 | 20 | 0 | 0 {45 )45
Wilow Cert, 2782 7 0 01 0 0
Willow Cert. 6457 0 0 0 0] o 0 0
Wikiow Cert. 8002 0 0 0 (] 0 ‘0 0
Wiliew Cert, 8003 0 | o 9

g | 0 0 0

For the Bartine ak.a. Pish Creck Ranch, the crop inventories indicate some usage
of water in recent years. The Protestant has argued that the water is not used for active
irrigation, rather the water flows uncontrolled from artesian wells on an area of pasture
land and 00 crop has been planted andlorhmested;ﬂ:erefore,ﬂﬁsuscshouldmtbe
counted as beneficial use as moted on the crop invemtories. There was substantial

% Bxhibit No, 29, October 2008,




Ruling
Page 31
teshmonystahngﬂ:attherewasnonnganonofacropnnthepropettynbutmostofﬂw"‘ |
mmessmappearedtoagreethutthm'ewassonmartwanﬂowofwaterontheproputya"‘
Certificate 2780 indicates that the proposed works include an artesian well, supporting
structures and a small ditch. Certificate 2880 indicates that the proposed works consists
of a groundwater well providing water to ditches. Both certificates irrigate the same
acreage being 65.54 acres of land and are supplementel to each other byplnce‘ of use.
lheuopinvumﬂesmdittheﬁreweageuirﬁgatedpmgrassﬁommmian
well in 2006 and 2007, as seen in Table 1. TheProtesmntmakesanargmnentthatthe
artesmnﬂowdoesnntcomplywnhthemtentofthoCerhﬁcatcs,doesnotmm“a-
beneficial use of water, and does not meet the definition of irrigate or irrigation water.
However, because the Protestant’s evideace of non-use confliots with the 2006 and 2007
crop inventories, which show use on the eatire place of use of 65.54 acres, and substential
use in 2008 and 2010, the State Bngineer finds that there is not clear and convincing -
evidence of forfeiture for Certificates 2780 and 2880. _
For the Willow Ranch, ak.a. 3F Ranch, four witnesses fostified that there has
beenmwateruseorhﬁgatedlnndlmderthecemﬂeategsinoetheeadyl9803 or at least
1989, The witnesses consist of a resident who hes bauled hay in the general arca for 32
. years and had assisted in harvesting crops on the ranch in 1980, a long:time resident that

drove the area at lcast once a month between 1994-2003, the current Chairman of the - -

Ewrcka County Board of Commrissioners who was- also the County Assessor for thirty

years and visited the properties every five years as Assessor, and the Public Wnrksi_-"‘

Director for Bureka County who is a long-time resideat and for a soven-year period was
road superintendent. The available crop inveatories corroborate the testimony of the -
witnesses as illustrated in Table 1. A review of the record shows no evidence was
provided at the administrative hearing 28 to water use on the ranch from at least 1989 to
2010. .
- The evidence demonstrates that the water represented by Cextificates 2782, 6457,
8002,and8003hasnotbeenplacedtobcneﬁc:aluseforapmndofhmemestsof’
more than the statutory five-year period necessary to work a forfeiture. The State

'n'anmpt,pp 117, 118, 401, 423 and 484, October 2008.
Tmampt,pp 113-114 402, 422, 423 and 485, October 2008.
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Engineer finds that the water under Certificates 2782, 6457, 8002 and 8003 is subject to

For Bean Flat, ak.a. Damele Ranch, the crop inventories show no water use.in
2006, 2007, 2008 and 2010.% Aerial photos from 1954, 1975 and 1981 compared to
Google Earth today show no differences in the area and it appears the arcs has not
changed significantly since at least 1954.° The Protestant’s witness concluded that his
review of the crop inventories and aerial photos show no beneficial use of water on this
property.* The former Bureka County Assessor also testified that during his assessment
duties hehadmvetseenanywmrused formp,uonpmposesattheranch." The
evidence demonstrates that the water represented by Certificate 4922 (Permit 13849) hes
not been placed to beneficial use for more than the statutory five-year period necessary to
work a forfeiture. The State Engineer finds that the water under Certificats 4922 is
subject to forfeiture, ‘

XV.
CROP CONSUMPTIVE USE

The State Bngineer defines the consumptive use of a a'op a8 thatporhon ofthe

annual volume of water diverted mdaawatanghtthntwmmredbymwmg

vegetation, evaporated fiom soils, converted to non-reoovmble.watu:_ vapor, of

otherwise does not return to the waters of the state. Consumptive use does not include
irrigation inefficiencies or waste. The net irrigation water requirement ¢f a crop is equal
to the consumptive use of the crop less the amount ofﬁcﬁvepm;Maﬁon that falls on
the crop.. Thﬂefore,ﬁlenethﬁgaﬁonwaﬁerwqtﬁremmtiéthemnomtofﬂiecmp's 7
consumptively used water that is provided by the water: right, and is- the ‘quantity
considered under NRS § 5333703 in allowing for the consldemtton of a ctop's*
consumptive use in & water right transfer, - '

lheStateEngmem-’sconstmpuvemeesummfortheKobthalleyand
- Diamond Valley Hydrographic Basins is based on the Penman-Montsith short reference
cvapotranspiration and dusl-ctop coefficient approach for estimating crop
evapotranspiration, similar to methods desctibed by the Amaicm,smayof Civil

* Crop/pumpage/wall measurement data ﬁ;rxobehvuby(lsy).omaalmrd-inmcomeeofmsm
’lhnwipt,pp 169-170 and Exhibit No, 29, October 2008, | |
'l‘mqut.p. 171, October 2008,

* Transcript, p. 424, October 2008,
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Engineers,™ Food and Agriculture Organization of the United Nations,” and Allen et al., -
(2005).”® Net irrigation water requirement estimates for each of Nevada's Hydrographic
Bagins are listed in the Evapotranspiration and Net Jrigation water Requirements for

Nevade.” For Kobeh Valley, the State Engineer finds that the net irrigation water -
requirement of both alfalfa and highly-managed pasture grass is estimated to be 2.7 feet -
per year. For Diamond Valley, the State Engineer finds that the net irrigation water

requircment of both aifalfa and highly-managed pasture grass is estimated to be 2.5 foet
pex year,

GEOLO&CARGUM’E‘NW'I.‘OF CHAMBERLAIN

Dr. Chamberlain is Protestant Cedar Ranches, LLC (Cedar), and testified on his
own behalf and as the expert witness for Lioyd Morrison at the October 2008 hearing.
Dr, Chamberlain was qualified a3 an expert in geology and as a petrolenm geologist for
the purposes of the 2008 hearing. Cedar Ranches is aProtestant to change Applications
76744, 76745, and 76746 in Kobeh Valley., The crux of this Protestant’s argument was
that the existing published geologic data is not adequate and without an accurate geologic
model it is impossible for the Applicant to develop a hydrologic model of the area.”? A
computer stide presentation was submitted in support of the Protestant’s geologic theory
and a shortened version of the presentation was given at the hearing™ The Protestant
provided an exhibit for the December 2010 hearing, but as the Protestant did not appear
at that hearing, the exhibit was not offered or admitted.

A review of the prior hearing testimony shows that the Protestant did a subatantial
amount of work as a petroleum geologist for the Placid Ol Company® The Protestant
also formed the Cedar Stratigraphic Corporation to generate goologic data for ol
companies to use in their exploration programs.” |

< State Engineor’s Office, The ASCE Standardtzed Reference Evapotranspiration Equation, 2005,

State Engineer’s Office, Crop Evapotranspiration: Guidelines for Computing Crap Water Requirements,
EAO Irrigation and Drainage Peper No. 56, 1998,

State Engineet's Office, Allen, R.G., Percira, LS., Smith, M., Raes, D., and Wright, J.L., FA0-56 Dual
Cr?p Coefficient Method for Bstimating Evaporation from Soil and Application Extensions, Joumal of
gfngaum and Drainage Engineering, 2005, pp. 131(1), 2-13. ’

LEvapotranspiration and Net Irrigation water Requirements for Nevada, Huntington and Allen, 2010,
gmhble online at htip://watex.nv.gov/mapping/et/et_general.cfim ’
oy TrEmSCTipt, p. 54, October 2008,

o4 EXbibit Nos. 75 and 84, October 2008; Transoript, pp. 49-93, October 2008,
o sznpt, P- 57, October 2008, :

Transcript, p. 53, Octobar 2008,
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The Protestant presented the results of some of the geological studies he has

- completed over the years; however, most of the studies were outside of the project area at
issue in this case and their relevance appears tenmous at best.” One of his major points is
" that there is a hydrologic connection between Diamond Vélley and Kobeh Valley, and
that pumping in Kobeh Valley could impact water levels in Diamond Valley. - The
Protestant concluded by stating, “...this presentation establishes that an accurate geologic
model is critical for the applicants to create an accurate hydrologic model...” and “[aln
accurate hydrologic model is necessary because the geology demonsirates there are huge
horizontal and vertical conduits for the transfer of water from Diamond Valley to Kobeh
Valley.”” The existence of a hydrologic connection between Kobeh and Diamond
Valleys, or between numerous other basins in the Dismond Valley Flow System, is
- generally accepted by hydrologists and the State Engineer. The Protestant provided
documents stating, “Neither the State Engineer nor the BLM have the knowledge or
necessary data to make major responsible resource or land use decisions concerning the
easter Great Basin Aquifer.” ® “The State of Nevada has yet to conduct a detailed and
accurate State Geological Survey for proper land and resource decisions can be made.”” -
“Meanwhile, Cedar Strat has already initiated a proprictary Great Basin Geological
Survey that can be used for land and resource decisions and natural resource
exploration.”'® “Codar Strat's Great Basin Geological Survey has been receutly valued
 atmoro than $850 MM but it has only begun the work that needs to bo done.”!""

The State Engineer finds the Protestant did not appear at the hearing on remand to
support his protest. The State Engineer finds the basin and range extensional tectonics in
 the Great Basin is widely accepted by the scientific community in every peer-reviewed
publication analyzed by the Office of the State Engineer and cannot be discounted based
on this lone Protestant’s contrary interpretation. The Statc Engincer finds that the
Protestant is not an expert in hydrology or hydrogeology and any testimony or evidence
provided by the Protestant in those areas of study carry uo weight. The State Engineer

% Bxhibit Nos. 75 and 84, October 2008; Transcript, pp, 49-93, October 2008.
? Transcript, p, 92, October 2008,
5 Rxchibit No. 75, October 2008,
:;Mibit No. 75, October 2008,
1oy EXhibit No. 75, October 2008,
Exhibit No. 75, October 2008.
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ﬁndsthﬂﬂumtestmtfaﬂedwpmvidombnmﬁdevidmcemitesﬁmmyinmpponof
his protests,
XVIL
OTHER PROTEST ISSUES

Nevada Revised Statute § 533.370(5) provides that the State Engineer shall reject
an application where the proposed use conflicts with existing water rights. Witnesses
testified to their various concerns primarily related to- their Tespective water rights,
business, farming, ranching and county interests.

The Bureka Producers Coopaaﬂvewnhdwwanpromtspnortothemand
hearing after reaching an agreement with the Applicant in August 2010. Lander County
did not present a case at the December 2010 hearing. Tim Halpin, Lloyd Morrison and
Cedrkandleswererepmmtedbyoneattomeyandpresenteda]omeaseatﬂ;ezoos ,
‘hearing. Tim Halpin reached an agreement with the Applicant and withdrew his protests
prior to the Decomber 2010 hearing. Cedar Ranches dldnotattendtheDecemberZOIO :
hearing and did not present a case on remand.

Protestant Tackett attended the December 2010 hearing and indicated in
testimony that he owns Klobe Hot Springs in the Northern part of Antelope Valley, south
of Kobeh Valley, and expressed concem that the entire Diamond Valley flow system was -
not studied in its entirety. He asked that the Kiobe Hot Springs be part of any monitoring’
. offorts to protect his existing rights.'™ The Stato Engineer finds that the entire flow
systom has been considered, specifically in ‘Findings Section V.’ of thisruling, and a
monitoring, management and mitigation plan will be required. ‘The State Rugineer finds
that the predicted groundwater drawdowns in the arca of Klobe Hot Springs to be
minimal to non-existent and no affects on the Hot Springs area are predicted. '

Lloyd Motrison testified on his own behalf and raised concems over impacts to
his existing water rights. His propesty is located on the west side of Diamond Velley and
is ane of the closest properties to the proposed mine pit. He believes that a concise
monitoring, management and mitigation plan must be in place before the permits are
granted.'” The State Engineer finds that an approved monitoring, management and
mitigation plan will be required prior to diversion of water for the project. The State

::'I}mcnpt,pp 814-830, December 2010,
06 Exhibit No. 39, Figuru44~12 t0 4.4-16, December 2010,
Tramcnpt, pp, 428-430, December 2010,
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Engineer has previously found, based on the scientific evidence, that there will be an
impact of less than 2 feet on the water table at Mr. Morrison's wells in Dismond Valley
due to the minc's proposed pumping. The State Engineer finds that this amount of
drawdownovaﬂle%yenhfeofﬂ:emmemnotunteasonablcandwillnoteonﬂwtwnth
_theProtestantsmshngwawrtlgms

Protestant Benson, through witness and son Craig Benson, offered testimony that
thewaterlevel,hasbwnfalﬁngatafairlysteadyrmofdeclineinnimondvmeyatthe
Benson agricultural properties.'”® He asked that the State Engineer consider impacts to
the eatire flow systcm and o existing rights in Diamond Valley.! The State Engineer
findg that the entire flow syatem and impacts to existing rights are addressed fhroughout
this ruling. Protestant Benson personally testified at the hearing of October 13-17, 2008,
and again at the December 2010 hearing. Protestant Banson indicated that the water level
inoneofhswellshasdropped69feetoverapedodof49yearsnrabont 1.4 feet per
year."” The State Engineet finds that water level decline at Mr. Bengon's well is due to
agricultural pumping within Dismond Valley, and has found earlier in this ruling that
there will not be unreasonable impacts to his water rights due to proposed mine pumping.

Protestant Conley testified that he acquired his property in Diamond Valley in
2007 and the water level has declined about two feet per year since that time. 1%
Protestant Canley also believes pumping under these applications will have an adverse
impact on his existing water rights. This claim is based on his belief in a hydrologic
connection between Kobeh Valley and Diamond Valley. Protestant Coﬂeystmdduthe
behevedthemmepmjectshouldhmaoqmedwataﬁ'omacuvewaterpmtsm
Diamond Valley.'” The Applicant has acquired 16,000 afa of existing water rights in

Kobeh Valley and is secking to develop 11,300 afa of wafer from the Kobeh Valley -

aquifer. The Applicant has also acquired substantial amounts of existing groundwater
rights within Dismond Valley. A review of the record shows that the Applicant has
Justified fheneedforllﬁwaﬁofwaterﬁomKobthaﬂey The committed resources
of the Kobeh Valley Hydrographic Basin are well below the estimated perennial yield,
including the changes and appropriations sought by the Applicant in this ruling. The-

l‘:: Transcript, pp. 771-772, Decemiber 2010,
Tmcript.p 778, December 2010,

8 Ti'amedpi, P. 796, December 2010,

Ko Transcript; p. 432, December 2010.
Transcript, p. 437, December 2010,
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scientific evidence, including hydralogic studies and groundwater modeling, estimated

future effects and this evidence shows that no unreasonable impacts will occur. The State-

Engineer finds that the applications will not conflict with the Protestant’s existing water
XVIIL

Protestant Burcks County, through its closing brief, requests that the applications - L

filed by the Applicant be denied because the proposed use or change conflicts With
existing rights, a mitigation plan to prevent impacts to-existiog users has not been
provided, the applications propose an interbasin transfer but the applicant has failed to
provide evidence to satisfy the statmory requirements for thio State Bogincer o grant an
interbagin transfer, there is a lack of water available to appropriate, and there is a lack of
specificity in the applications. However, Protestant Bureka County also spoke in favor of
In its protest, Eureka County states,

?mekaCountyrecoglﬂzesthatthecustom'andculmofminingispMof.
its history and appreciates the role mining plays in its local and regional -
economy. Bureka County welcomes new opportunity for mining in its
- communities 2s long as mine development is not detrimental to existing
economic or cultural activity. This protest is aimed at ensuring that any
developmemofwaterresonroesinl(obthalleyiscondudedinﬁlll
-accordance with Nevada law, the Bureka County Master Plan and related
ordinmcqn,mdldlgesmtundulyﬂneatmﬂmhealthandwdfareofBumka

mwsﬁmony,theEmdmComtyNaummsumeManagafindimedﬂmEmeh

County did not want to kil the project but wanted it done right."! He indicated that the =~

monitoﬁng,mmaganmtmdmiﬁgaﬁonplmwasvuyknpomntandthatﬁutékacmfy |
wants full participation in developing the plan.”? In testimony, the Chairman of the
Eureka County Board of Commissioners confirmed that to hié‘knowledge no one

representing Eureka County has ever directed its consuhants, employees or'atmmeys'to_ ‘

try and kill the mine project.’® The Chairman indicated that it was his understanding that
Bm‘eka(}‘ountyhadtopmtestto meintain standing with the State Engineer and if there is

::f Exhibit No. 509, December 2010,

w Transcqpt, P. 755, December 2010,

s Transcript, p, 736, December 2010,
Transcript, p. 714, Decermber 2010.
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ot a scitlement with the Applicant that the County would be denied the right to
participate in a monitoring, management and mitigation plan,"’* The Chairman testified

that mining is a life blood of Rareka County'™® and that Eureka County has and always

will be & mining aud agricultural county.'® In addition, the mine will provide an

woﬁonﬂobeneﬁtinﬂwformofhcreasedmnploymemmdmx_remuofottheoomrty.m v
While substantial evidence exists that pumping 11,300 afts of water from Kobeh

Valley, which is considerably less than the revised and more conservative pesennial yield

ofxs,ooom,mbesafaycamedom,theonlywaytoﬁrﬂywﬂmm“’m'5,

rights are protected is by closely monitoring hydrologic. conditions while groundwater
pumping occurs, TheStateEngmemhaswxdclmmdemdbtoadmnhomymtmnsof.
imposing permit terms and conditions, This includes the authority to: require a

wmpr&mmvemomm%mmgemmtmdmugumnplmpmpmedmﬂlmmu S

from Eureka County,

The Statc Engineer finds that a monitoring, management and mitigation plan .
PtepafedmﬂlmputﬁnmEurekaConntymnstheapprovedbytthtateEngineerpﬂmto _
pumping groundwater for the project. ‘

CONCLUSIONS
L

TheStateEngmeerhastsdxcuonovermepamosmdthesubjectmamrofﬂm
acuonanddeteumnauon.

IL

TheStateEngineermpmhibmdbylawﬁomganhnganapphcaﬁmto
 appropriate or change the public waters where:'"® N

A ﬂlﬁtxsnommppropnatedwmatthepmposedsome,

B. the change conflicts with existing rights;

C. the proposed change conflicts with protectable inferests in existing
domestic wells ag set forth in NRS § 533.024;0r o

D. ﬂxcpmposeduseorchangedreatenstopmvedeﬂhnenmltothepnbhc o
interest, :

Transcript, p. 714 and pp. 716-717, Deounberzmo
::Trmmp 715, December 2010,
nr Transoripe, p, 438, October 2008,
s Transcript, pp. 438-439, October 2008,
NRS Chapters 533 and 534,
" NRS § $33.370(5).
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The evidence and testimony show that select springs on the floor of Kobeh Valley.
and one domestic well near Roberts Creck may be impacted by the proposed pumping in
Kobeh Valley; however, any impacts can be detected and mitigated through a
comprehensive manitoring, management and mitigation plan. The State Engineec has
found that the domestic well and spring flow reduction can be adequately and fully
mitigated by the Applicant should impacts to existing rights or the domestic well occur.
To ensure fnding exists for any required fisture mitigation, including mitigation after the
Cossation of active mining activities, the Applicant ronst demonstrate the financial
capability to completc any mitigation work necessary in a monitoring, management, and

mitigation plan prior to pumping groundwater for the project. _

Based on substantial evidence and testimony, and the monitoring, management
and mitigation plan requirement, the State Engineer concludes that the approval of the
applications will not conflict with existing water rights, will not conflict with protectable :
intermlsinexisﬁngdomcsﬁcwellsassetforﬂxthRS§533.024,andwﬂ1,notthmwnuo
prove detrimental to the public interest.

Iv.
The State Bngineer concludes the Applicant provided proof safisfactory of its
intention in good faith to construct any work necessary to apply the water to the intended
beneficial use with reasonable diligence, and its financial ability and reasonsble
expectation actually to construct the work and apply the water to the intended beneficial
use with reasonable diligence, |
V.

The State Bugineer concludes that based on the findings the Applicént meets the -
additional statutory criteria required for an interbesin transfer of water from Kobeh
Valley under NRS § 533.370(6); therefore, the applications filed within Kobeh Valley can
be considered for approval. The State Engineer concludes any groundwater developed in

Diamond Valley will be limited to use within Dismond Valley; therefore, the inferbasin =~
= transfer statute is not applicable to these applications. -
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Concansweremisedatﬂmadminisuaﬁveheuingﬂmmcsmehginwhadimt ‘

pmvidednotiéeunﬂaNRS§534.090thntﬂxewaterﬁg]nmignbembjectmﬁnﬁm i
Nevada Revised Statute § 534.090 provides: .
For water rights in basins for which the State Engineer keeps pumping
mcords,ifﬂlerecordsofﬂ:eStatangmeer' indicate at least 4 consecutive -
years, but less than 5 consecutive years, of nonuse of all or any part of such a
watuﬁghtwhichisgovwnedhyﬂﬁsdmtbssmlhm' shall notify
theownerofﬂmmta'right,asdmm in the records of the Office of the
State Engineer, ,byregistuedorm‘ﬁedmailthathehaslywaﬁuﬁodm
ofthenoﬁceinwhidxtouseﬂxewaterﬁg!mbmeﬁciallymdmmvide

proof of such use to the State Engineer or apply for relief pursuant to
subsection 2 to avoid forfeiting the water right.

mearg.mmtwasraisedthattheStateEnginwmmqtﬁadhmﬁiyﬂmholdm
ofthepossibleforﬁdﬂneoneyenbefmwmmencing(he.ﬁ:rﬁhmmeéedhg The
statutory language quoted above was added to NRS § 534.090 in 1995 as Assembly Bill
435, which became effective on July 1, 1995. Accordingly, any water right for which these
Was more than five consecutive years of complete or partial non-use on the effective date of
the notice provision, July 1, 1995, is not entitled to notice by the express terms of the statute.
As to Certificates 2782, 4022, 6457, 8002, and 8003, the water rights had not been used for
morethanﬁvemnsemﬁveymbefoteﬂxemﬁcepmvisionwasmmdinlws.'
Therefore, iheholdusof&ewaterﬂg!nweremtmﬁﬂedtonoﬁceofposm‘lﬂefbrfeiune.
Such an interpretation is clear from the express provisions of the statute. The plain language
ofﬁlemmtelendsitsdftoonlymepossiblninmpmtaﬁm: any cestificated underground
_Wﬁﬂﬁmmﬁmdmﬁdﬂﬂmhﬂmmwmb@eﬁdﬂmﬁrﬂwmm
more whea the notice provision became effoctive is not entitled to notice. The Applicant’s
mﬂﬂmﬂﬂ)!beaweptedifthephme"butlessﬂ:mSoonsewﬁveym”isimed.‘

Suchanimexpretaﬁonwouldmtonlybeineonsistanwiﬂaﬂleexpmmlmmof
NRS § 534.090, but would give refroactive effect to the statute when the legislative history
cleerly intended the notice provision not apply retroactively. According to Assemblyman
Neishbﬂl&0ne0fﬂw89°mmofAssunblyBiﬂ435,“ihuemwtre&owﬁwpmvisimsh
[AB. 435)7 In testimony regarding A B, 435, the State Engincer stated, this office has

:”{gg?)mgmu.mbgm:hemmmwweanmmmmsw,ﬂ*mwm |
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taken the position that if 5 years have already past [sic], those non-users of water rights are
not to be notified. Uhda-themeasmqitismﬂytheoneswim4yemofm_—use*ofwater
rights have occurred, but not yet 5! The reason A.B. 435 was not applied to existing
ﬁglﬂ!ﬂmthadnmbemwedﬁ)rﬂveymormmwmtbatsudmmquhmwouldhm
PlﬂcedatemmdousbmdmontheOﬂieeofﬂwStateBngineer. The State Engineer
commented that “probably 4,000 water rights in the state . . . are subject to forfeiture'2
‘Accordingly, the Legislatare understood from one of the drafters of A.B. 435 that
the notice provision was not intended to be applied in situations where five years of non-use
had already occurred prior to the enactment of the law and thereby resurrect rights that were
already subject to forfeiture. General]y,astatutewﬂlonlybemterpretedbhwepmspwﬁve-
effect unless therc is a clear expression of legislative intent that it applies retroactively,'®
Here not only has the Legislature not stated an intention that the notice provision of NRS §

~ 534,090(1) apply retroactively, they specifically indicated in both the language of the statute

and the legislative history that the notice provision wes not intended to be retroactive,
IheStateEngineumndndesﬂ:atmmomﬁmﬁvewnsewﬁvemofnon—use "
of water under Cestificates 2782, 4922, 6457, 8002, and 8003, had passed prior to the
enactment of the notice provision of NRS § 534.090, hewmnotrequn-edtoprovxdemo- |
Year notioe es set forth in NRS § 534.000, |
The State Engincer conciudes, based on the revised perennial yield of Kobeh Valley

~ compared to committed resource, that the actual withdrawal of groundwater within the basin
is well below the perennial yield and water is available for appropeiation for the temporary

manner of use contemplated under these applications.

The protests of Burcka County and Benson cito that further applications for the
mining project should not be considered until a United States Geological Survey (USGS)
study is completed. There is nothing in Nevada water law that requires or compels
applications to be held for an indefinite period of time while a third party not associated
with the project completes & study of the area. The State Engineer concludes there is

121 y7 at Sess. 4.
2 1bid,

" " See, Nevada Power Co. v. Metropolitan Developmens Co., 104 Nev. 634, 686, 765 P.2d 1162 (1988).
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 sufficient existing hydrologic information to proceed with these applications and this
pmmimedoumtmvidevnﬁdgx-omdsﬁurdmﬁalofﬂ:enppﬁcaﬂom. ‘
RULING

Certificates 2782, 4922, 6457, 8002 and 8003 are herchy declared forfeit;
therefore, Applications 76483, 76484, 76485, 76486, 76744, 77174 and 77175 are
denied. - The remaining protests are overruled and Applications 72695, 72696, 72697,
72698, 73545, 73546, 73547, 73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989,
75990, 75991, 75992, 75993, 75994, 75995, 75996, 75997, 75998, 75999, 76000, 76001,
76002, 76003, 76004, 76005, 76006, 76007, 76008, 76009, 76745, 76746, 76802, 76803,
76804, 76805, 76989, 76990, 77171, 77525, 77526, 77527, 17553, 78424, 79911, 79912,
79913, 79914, 79915, 79916, 79917, 79918, 79919, 79920, 79921, 79922, 79923, 79924,
79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932, 79933, 79934, 79935, 79936,
79937, 79938, 79939, 79940, 79941 and 79942 are hereby granted subject to:

1. Existing rights;
2. Payment of the statutory permit fees;

3. Amonitoring,mmagenent, and mitigation plan prepared in cooperation with -

Bureka County and approved by the State Engineer before any water is
developed for mining; _

4, Aﬂchmgesofhﬁgaﬁonﬁglnswinbelimitedmmehrespecﬁveconmpﬁve"f .
uses; ,

3. No export of water from the Diamond Valley Hydrographic Basin;

6. A total combined duty of 11,300 afa.

Dated this _15th _day of
July 2011
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BEFORE THE COURT EN BANC.

OPINION!

By the Court, PICKERING, J.:

These consolidated appeals challenge the district court’s
orders denying judicial review of the State Water Engineer’s ‘decisions
affecting water rights.' Under NRS 533.370(2), the State Engineer “shall
reject” an application for a proposed use of water or change of existing

water rights where that “proposed use or change conflicts with existing

rights.” The parties ask this court to determine whether this section

allows for the State Engineer to take into account the applicant’s ability to
mitigate the drying up of emstmg rights holders’ water sources when
determining if a proposed use or change will conflict with existing nght:z
However, even assuming that under NRS 533.370(2) the State Engineer |
has authority to grant an application that conflicts with existing rights .

based upon a determination that the applicant will be able to mitigate, the
State Engineer’s decision to appiove the applications and issue the
permits at issue here is not supported by sufficient evidence that
successful mitigation efforts may be undertaken so as to dispel the threat

to the e)ustmg mghts holders. We thus reverse the district court’s decxsmn»:

denying judicial review of the State Engmeer s decisions and remand

IWe originally reversed andz remanded in an unpublished order.
Appellants and other interested persons not party to these appeals moved
to pubhsh the order as an opinion. We grant the motions and publish this
opinion in place of our earlier c:r&erE See NRAP 36(f).
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At the heart of this appeal is the Mount Hope Mine, a large -
proposed molybdenum mine that General Moly, Inc. seeks to establish in .
Eureka County. The mine's contemplated life is 44 years, and will require
an estimated total of 11,300 acre feet of water per year (afa). To Iirovide
the water for the mine, General Moly seeks to pump grdundWater 'b_y well
fron?the Kobeh Valley and Diamond Valley groundwater basins, basins
thaié already source many existing water rights, which will v‘::'au'se( a
dra\%zdown of the water table throughout the two valleys. According to a
wateizr resources monitoring plan created by Eureka Moly, LLC, a
Subé’idiary of General Moly, the vast majority of this water for the Mount
Hope Mine “will be consumptively used in processing activities of the
[miéjng] Project (i.e.[,] no water will be returned to the aquifer).”
" General Moly created respondent Kobeh Valley Ranch, LLC

(KVR) to hold and control the water rights for the project. Water rights

already appropriated by a predecessor entity associated with the mining
projiect were transferred to KVR, as were existing applications to
apptopriate water that the predecessor had filed in 2005. Between 2006 -
and 2010, KVR also filed numerous applications to change the point of
divegrsion, the place of use, and the manner of use of other of its eﬁsting;
water rights. Appellant Eureka County protested KVR's applications on

vnunierou_s grounds, including that KVR's groundwater approp;'iaﬁidnsr
would conflict with existing rights under NRS 533.370(2). A number of

holders of senior water rights sourced in Kobeh Valley and Diamond
Valley also protested on those, and other, grounds. The State Engineer»
originally held a hearing on the applications, then pending, in 2008, after

which he approved some of KVR’s applications over these objections, but -
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upon review the district ¢ourt vacated the ruling and remanded the matter -
back to the State Engineer for a new hearing.

The State Engineer held another hearing in 2010, in which he |
accepted the evidence presented at the first hearing and allowed
additional evidence to be presented regarding specific water usage at the
proposed mining project. The State Engineer ultimately granted all of
KVR’s applications in his Ruling Number 6127.

Pertinent to this appeal, the State Engineer reoognized that
certain springs located on the Kobeh V'c_*:lle)‘r floor that are in hydrologic
connection with the underlying water table and that source existing,
senior water rights would be “impacted” by KVR’s pumping. However, the -
State Engineer found that KVR could fully mitigate any impact, and to
that end required KVR to prepare, with the assistance of Eureka County;
a monitoring, management, and mitigation plan (3M Plan) for approval by
the State Engineer before KVR diverted any water. The State Engineer )
then issued KVR the various use and change permits requested.

Eureka County, as well as appe]lants Kenneth F. Benson,
Diamond Cattle Company, LLC, and Michel and Margaret Ann
Etcheverry Family, LP, (collectively referred to as Benson-Etcheverry), all

- of whom hold existing, senior rights in the valleys, petitioned the district

court for judicial review of Ruling 6127. The district court denied the
petition, finding that substantial evidence supported the State Engineer’s
decision that KVR would be able to mitigate any adverse impacts to
existing water rights. The district court further held that NRS 533.370(2)
“does not prevent the State Engineer from granting applications that may
impact existing rights if the existing right can be protected through .
mitigation, thus avoiding a conflict with existing rights.”
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While Ruling 6127 was before thé district court, KVR
developed a 3M Plan in coordination with Eureka County. Though the
State Engineer approved the 3M Plan, he retained ultimate authority over
it, stating that the 3M Plan was approved with the “understanding that
components of the Plan are subject to modification based on nee&, 'pﬁoi‘
monitoring results, or changes in the approved water rights.” ‘Benson-
Etcheverry petitioned the district court for judicial review of this decision, |
but the district court denied that petition as well. T

Eureka County and Benson-Etcheverry appeal the dié_t;x‘ict ’.
court’s order denying judicial review of Ruling 6127. Benson-Etcheverry

~also appeal the district court’s subsequent order denying judicial review of

the State Engineer’s approval of the 3M Plan.

1.
A o
The State Engineer, who is charged with administering water

| rights in this state, Desert Irrigation, Lid. v. State, 113 Nev. 1049, 1061,

944 -P.2d 835, 843 (1997), is required to approve applications to
appropriate new water rights or to change the place, manner, or use of

existing water rights if the éppiicant meets certain statutory

’ requirements. NRS 533.370(1). However:

Except as otherwise provided in subsection 10
[which excepts applications for environmental or
temporary permits], where there is .no
unappropriated water in the proposed source of
supply, or where its proposed use or change
conflicts with existing rights or with protectable
interests in existing domestic wells as set forth in
NRS 533.024, or threatens to prove detrimental to
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the public interest, the State Engineer shall reject :
the application and refuse to issue the requested
permit.

- NRS 533.370(2) (emphases added).

The State Engineer and KVR submit that the State Enginéei_ |
may conditionally grant proposed use or change applications on the basis
of future successful mitigation, thereby ensuring that the new or changed
appropriation does not conflict with existing rights, in”accdi*dance with
NRS 533.370(2). This court has never addressed whether the statute may -
be read in this manner, and we need not do so at this time. Even
assuming that the State Engineer may grant a proposed use or 'changé.v |
application on the basis of the appropriator's ability to successfully
mitigate and bring the existing water rights back to their full beneficial
use, substantial evidence does not support the State Engineefé decision

that this is the case here. Town of Eureka v. Office of State Ehg’r of State

- of Nev., Div. of Water Res., 108 Nev. 163, 165, 826 P.2d 948, 949 (1992)-

(“With questions of fact, the reviewing court must limit itself to a

determination of whether substantial evidence in the record supports the

State Engineer’s decision.”), | |
B.

The State Engineer in his Ruling 6127 recognized ;hatfvtherej
would be “extensive” drawdown of ﬁhe water table in KgbthaHey near
KVR’s main well field area due to KVR's groundwater pur'riping','which
could “impact” existing “rights on springs and streams in hydrologic
connection with the water table . . . includling] valley floor springs” He

also recognized that:

-Water rights that could potentially be impacted
~are those rights on the valley floor where there is
predicted drawdown of the water table due_ to .
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mine pumping. The Applicant recognizes that
certain water rights on springs in Kobeh Valley
are likely to be impacted by the proposed
pumping. These springs produce less than one
gallon per minute and provide water for livestock
purposes.

(footnotes omitted).2 But the evidence to which the State Engmeer cited
demonstrates that more than just an “impact” to these low-flow Sprmgs
would occur. For instance, the State Engineer cited to KVRS
hydrogeology expert Terry Katzer's testimony at the 2010 hearing that
KVR’s pumping would dry up certain springs and stock watering wells:

Q: Okay. Will the pumping over time cause
impacts to springs in direct stock watering wells
in the floor of Kobeh Valley?

A: 1 believe it will. And I cant name the springs
because I am not that familiar with them, Mud
Springs, for instance, I know where that is. T've
been there. It will probably dry that up with time.
And other springs that are in close proximity to
the well field.

Q: Stock watering wells?
A: Stock watering wells, yes, probably

| Flow modeling reports by KVR’s hydrogeology and groundwater modeling’
| expert, Dwight Smith, to which the State Engineer also cited, confirmed
‘ ~ this assessment:

Springs located in lower altitudes in the Roberts
Mountains . . . are more likely to be impacted due

“Eureka County challenges the “less than a gallon per minute” |
finding, but KVR’s 2010 flow modeling report indicates that these springs
produced less than a gallon per minute. And, while the inventory KVR
prepared in 2011 shows an estimated less than five gallon flow for Mud
Spring, this is not inconsistent with a less than one gallon flow finding.
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to closer proximity to the KVCWF[ Kobeh Valley
Central Well Field], resulting in larger predicted
drawdown at these locations. Discharge at Mud

Spring (Site 721) and Lone Mountain Spring (Site

742), located near the southeast edge of the
KVCWF near proposed well 226, are predicted to

be impacted and will likely cease to flow based on
predicted drawdowns of 40 to 50 feet. Both of

these springs discharge less than approximately

one gallon per minute. -

Smith also testified that Mud Springs and another spring called Lone

| Mountain Springs would cease to flow fairly soon after KVR begins
| pumping.

The federal Bureau of Land Management (BLM) claims

" unadjudicated reserved rights sourced from Lone Mountain Springs. And
respondent Etcheverry Family, LP, holds permitted existing rights in Mud:
| Springs, rights consisting of 10.86 afa to use for stock watering purposes.

Therefore, contrary to the State Engineer’s, KVR's, and amici’s
assertions, KVR’s pumping would not merely impact existing water rights;
the very evidence upon which the State Engineer relied demonstrates that
KVR’s appropriation would cause the complete depletion of the source of
existing water righ_ts. The Legislature did not define exactly what it |
meant by the phrase “conflicts with” as used in NRS 533.370(2), but if an -
appropriation that would completely deplete the source of existing water
rights does not “conflict with” those existing rights, then it is unclear what
appropriation ever could. Fm’thérmore, dictionary definitions from
around the time a statute is enacted can aid this court in deciphering that
statute’s meaning, Douglas v. State, 130 Nev., Adv. Op. 31, 327 P.3d 492,

494 (2014), and contemporaneous reference material with - the

- Legislature’s adoption of the “conflicts with” aspect of NRS 533.370(2),

defines “conflict,” in verb form, as “[t]o be in opposition; be contrary or at

9
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variance.” See 2 The Century Dictionary and Cyclopedia, with a New Atlas
of the World, at 1186 (rev. enl. ed. 1911); 1913 Nev. Stat., ch. 140, § 63. To

the extent that KVR's proposed appropriations would deplete the 14»1&1501;63:('_

available to satisfy existing rights at issue, they are undeniably “in

‘ - oppogition” thereto, and thus “conflict with” the existing rights under NRS
I 533.370(2).3 | ‘

C.
Considered separate and apart from any potential mitigation

| techniques, the appropriations in question are in conflict with existing

water rights in the valleys. But the State Engineer found KVR could
implement mitigation techniques that would ameliorate the depletion of |
Mud Springs: “The State Engineer finds that this flow loss can be
adequately and fully mitigated by the Applicant should predicted impacts
occur.” Furthermore, because “the only way to fully ensure that existing
water rights are protected is by closely monitoring hydrologic conditions
while groundwater pumping occurs,” the State Engineer found that “a
monitoring, ma;:xagement and mitigation plan prepared with input from
Eureka County must be approved by the State Engineer prioi‘ to pumping
groundwater for the project.” The State Engineer thus concluded that:
“Based upon substantial evidence and testimony, and the monitoring,

management and mitigation plan requirement, the State Engineer

The State Engineer’s ruling states that though the BLM originally
protested KVR’s appropriations, it withdrew its protests “after reaching a
stipulation on monitoring, management and mitigation” with KVR. It
seems the State Engineer assumed this was sufficient to dispense with the
conflict under NRS 533.370(2), but this is a less than clear conclusion. In
any event, Etcheverry Family, LP, has not withdrawn its protest of KVR’s
applications.

10
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concludes that the approval of the applications will not conflict with
existing water rights . .. .”

Nowhere in the ruling, however, does the State Engineer

articulate what mitigation will encompass, even in the most general sense.

And evidence of what that mitigation would entail and whether it would
indeed fully restore the senior water rights at issue is lacking: there was
no mitigation plan in the record before the district court or in existence
when KVR’s applications were granted. Indeed, KVR’s representative
Patrick Rogers acknowledged that he didn’t “know what we [General
Moly] would propose in a mitigation plan. A mitigation plan hasn’t been
developed yet. It would be speculative to say what we would or would riot
propose.” *

The State Engineer and KVR point to KVR’s experts’
testimony as evidence that mitigation could occur and would be successful.
But Katzer, an hydrology expert, testified only that there were “a variety
of [mitigation] techniques. You could increase the well if it's being fed by a
well or you could run a pipeline to it from part of the distribution system.”
KVR’s other expert, Smith, similarly testified that if predicted water table
drawdown were to occur due to KVR’s pumping, “certainly there can be
mitigation measures taken, many of which could include shifting[]

pumping around the well field as an easy example.” While KVR’s experts

- testified as to the existence of a few possible mitigation techniques, they
~ did not specify what techniques would work, much less techniques that

could be implemented to mitigate the conflict with the existing rights in
this particular case. And concerns over precisely how KVR, or its parent

company Eureka Moly, would mitigate these conflicts are not without

cause: Martin Etcheverry testified that after KVR did some experimental |

11
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pumping, one of his springs, Nichols Springs, was noticeably lower than

before the pumping and that it had not yet returned to its pre-pumping | .

levels. And according to Eureka County’s natural resource manag_er,vthé
Nichols Springs lowering was brought to Eurék_a»Moly’s attention muftiple
times, including at a meeting at the BLM’s Battle Mountain office, but | .
that neither KVR nor Eureka Moly had done anything to address the |
_10wering of that spring. , . |
The State Engineer and KVR alternatively assert the existing
rights holders conceded that mitigation could be accomplished. But the
existing rights holders, ‘including Martin Etcheverry, merely recognized in
their 2010 hearing testimony that they would be satisfied if KVR could
Completeiy and successfully mitigate the interference with their rights. -
The State Engineer implies on appeal that KVR's mitigation-
could encompass providing substitute water to the senior rights holders by
arguing that said holders are entitled only to t-he’ beneficial use Of the
amount of their water rights, and have no right to the historical source of -
their water rights. See Desert Irrigation, Lid. v. State, 113 Nev. 1049,
1059, 944 P.2d 835, 842 (1997) (“[Elven those holding certificated; vested,
or perfected water rights do not own or acquire ti_t’le to water. T’hey merely |
enjoy the right to beneficial use.”). But to the extént'KVR’s '*mitigatli;onv "
would involve substitute water sources—which is not reﬂected'in the State -
Engineer’s decision or the evidence that was presented to hi:n.—ftbere was
no evidence before the State Engineer that KVR «éppliedi for or committed
certain of its already obtained water rights to mitigation or where the
substituted water would otherwise come from. And, using the State
Engineer’s numbers regarding the amount of water in the basin, there

niay not be any water left to use for mitigation after KVR’s appropriation.

12
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The State Engineer found Kobeh Valley had 15,000 afa total. = KVR’S -

appropriation is 11,300 afa, and the other committed rights had 1,100 afa, B

which left 2,600 afa for future appropriation. However, there is 5;530 afa |

in nonadjudicated claims to vested or reserved rights on file in the State '

Engineer’s office. :
This is setting aside the further, specious assumption that

water from a different source would be a sufficient replacement. Take, for

~example, the testimony given by an existing rights holder before the State

Engineer that he had seen problems before with piping in water for
animals because the pipes can freeze and interfere with the flow in the
extreme winter cold. Given these, seemingly supported, concerns over

such potential problems, it is therefore unclear that substitution Water,, if

available, would be sufficient. See, e.g., Weibert v. Rothe Bros., Inc.; 618 |

P.2d 1367, 1373 (Colo. 1980) (“In order to determine the adequacy of the
[augmentation] plan to accomplish its intendéd purpose; it is necessary to

consider the adequacy of the replacement water rights.”); see also Rocky

- Ford Irrigation Co. v. Kents Lake Reservoir Co., 135 P.2d 108, 114 (Utah

- 1943) (examining whether the exchange of water deteriorates water |

quality or quantity to such a degree as to “materially impair[ ] the qse”_); v
Added to this, a surface water rights holder may be found to -
have abandoned its right if it no longer delivers the water or maintains

the source of diversion. NRS 533.060(4)(a)-(d). Requiring that existing

‘ rights holders use water other than from the source that they currently

have rights in might mean the existing rights hoider would need to obtain
a new permit to appropriate that new water. See NRS 533.060(5) (“Any - |
such right to appropriate any of the water must be initiated by applying to |

 the State Engineer for a permit to appropriate the water as provided in

13
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- this chapter,”). KVR did not address before the State Engineer this )

potential obstacle to providing water from an alternate source to mitigate,
and neither did the State Engineer’s ruling.

Finally, KVR asserts that the State Engineer’s determination
that “it is readily feasible to avoid conflicts when mitigating impacts to
water sources that produce relatively minor amounts of water” merely
reflects the State Engineer’s “experience and common sense.” But this is
precisely the problem with the State Engineer’s ruling: though the State
Engineer certainly may use his experience to inform his decision making,
his decisions must be supported by substantial evidence in the record
before him, which is not the case here. Town of Eureka, 108 Nev. at 165,
826 P.2d at 949,

D.

Essentially, and with all other arguments aside, the State
Engineer and KVR's position is that the State Engineer may leave for a
later day, namely the day the 3M Plan is put before him, the
determination of exactly what KVR’s mitigation would entail. But the

State Engineer’s decision to grant an application, which requires a

' ~ determination that the proposed use or change would not conflict with -

existing rights, NRS 533.370(2), must be made upon presently known
substantial evidence, rather than information to be determined in the
future, for important reasons.

First, those who protest an application to appropriate or
change existing water rights must have a full opportunity to be heard, a.
right that includes the ability to challenge the evidence upon which the
State Engineer’s decision may be based. Revert v. Rey, 95 Nev. 782, 787,
603 P.2d 262, 264 (1979); see also NRS 533.365(5) (“Each applicant and
each protestant shall...provide to the State Engineer and to each .

14
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relating to the application or protest.”). Cf Bowman Transp., Ine. v.
Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 288 n.4 (1974) (“[Tlhe Due
Process Clause forbids an agency to use evidence in a way that forecloses
an opportunity to offer a contrary presentation.”). This necessarily means
that the opportunity to challenge the evidence must bé given before the
State Engineer grants proposed use or change applications. Those who
protest an application’s grant cannot be forced to wait and challenge a
future 3M Plan because, as Benson-Etcheverry note: “The appeal as to
Ruling No. 6127 can result in vacating the Ruling, among other remedies. -

However, appeal of the 3M Plan can only result in vacating the Plan.” In §

other words, challenging the sufficiency of a later developed mitigation
plan cannot undo a decision to grant applications for a proposed use or
change that may have been erroneous. And allowing the State Engineer
to grant applications conditioned upon development of a future 3M Plan
when the resulting appropriations would otherwise conflict with existing .
rights, could potentially violate protestants’ rights to a full and fair .
hearing on the matter, a rule rooted in due process. Revert, 95 Nev. at
787, 603 P.2d at 264. o
Furthermore, the State Engineer's decision to grant an
application must be sufficiently explained and supported to allow for
judicial review. Id., 603 P.2d at 265; see also Port of Jacksonville Mar. Ad
Hoc Comm., Inc. v. U.S. Coast Guard, 788 ¥.2d 705, 708 (11th Cir. 1986)
(even under deferential substantial evidence review, courts must not
merely “rubber stamp” agency action: they must determine that the
“agency articulated a rational connection between the facts presented” and

the decision) (internal quotation omitted). The State Engineer thus may

15
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- not defer the determination of what mitigation would encompass to a later .

date: even if he may grant applications where the resulting appropﬁatibr;s’ b

would conflict with existing rights based upon the finding that’ the

applicant would be able to successfully mitigate that deleterious effect, an - |
assumption we do not adopt today, the finding must be based upon | =

evidence in the record to support that mitigation would be successful and

adequate to fully protect those existing rights. See City of Reno v. Citizens

for Cold Springs, 126 Nev. 263, 276, 236 P.3d 10, 18-19 (2010) (law - |

requiring local governments to make a finding about plans for adequate -
services and infrastructure prior to amending a master plan to allow
further development “require[d] something more than the deferral of the
issue or broad, evasive conclusions about how officials can build or expand
utilities if necessary”). |

IiL
In sum, substantial evidence does not support the State

- Engineer’s finding that KVR would be able to “adequately and fully”
i mitigate the fact that its groundwater appropriations will cause Kobeh
'~ Valley springs that sources existing rights to cease to flow. The State
- Engineer’s decision to grant KVR’s applications, when the result of the |

appropriations would conflict with existing rights, and based upon

unsupported findings that mitigation would be sufficient to rectify the

conflict, violates the Legislature’s directive that the State Engineer must
deny use or change applications when the’ use or change would conflict
with existing rights. NRS 533.370(2). As appellants have met their
burden to show the State Engineer’s decision was incorrect, NRS
533.450(10), the State Engineer’s decision to grant KVR’s applications

cannot stand.,

16
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- We concur:

- Saitta

We therefore reverse and remand these matters to the district
court for proceedings consistent with this opinion.* Because we reverse '

and remand on this basis, we do not reach the remaining issues raised in
these consolidated appeals.

C.d.
Douglas,. . | ‘ J

‘From the record and Ruling 6127, it is unclear which of KVR’s
applications for proposed use or change in Kobeh Valley, if it can be
pinpointed, is the appropriation that will cause the springs to dry up.
Therefore, we must overturn the entire decision.

17
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