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long it would be until there would be no chance of
survival or survival with significant injury or
without significant injury.

Q Isn't it true that deprivation of oxygen
for a period as little as four minutes can lead to
brain death or brain damage?

i You know, it's interesting. It can.
But, then again, we have pecple who have had
prolonged periods of cardiac arrest and code who end
up coming back and -- because I spend the majority
of my time now in the intensive care unit and who
come pack with little brain damage. So there's a
large range. A lot of it also depends on the pre --
the condition of the lungs, the oxygenation
beforehand, the wasculature geoing to the brain, the
effectiveness of CPR, but the longer you go without
oxygen Lhe higher risk of brain injury. That's why
it's important te try and get emergency medical help
as soon as possible.

Q Okay. And as soon as Mr. Farrales
identified that there was a serious problem going on
with Harvey, he contacted his dispatcher to have
paramedics called, didn't he?

A And it was hard for me to tell because I

couldn't see exactly what was happening with his
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hand and reposgiticning Harvey., If the dispatcher

called him first or if he called the dispatcher, 1
couldn't quite sort that part out.

Q I think I can make the representation
correctly, and Ben will correct me if he thinks I'm
wrong about this, but they have -- on the bus they
have a direct line button that they can push, the
driver can push as an emergency to contact the
dispatcher.

A Okay.

Q Which is what Mr. Farrales did
initially. And then the dispatcher called him back.

A Okay. I wasn't sure. All I know is the
first I heard was the dispatcher talking.

Q Okay. He made the attempt to contact

the dispatcher and then requested an ambulance,

correct?
A Correct.
Q Does he have any control over how long

it takes the ambulance to get there?

A The only thing I can say is that
apparently, on a previous occasion, he stated that
he had called 211 himself when a passenger had had a
seizure. That's why it would be interesting to see

what the time frame is on the sheets from the 911
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call from when he called dispatch, dispatch called

911, 911 got the phone call te EMS, and EMS sent
someone else, as to whether there was time lost
there. And that would be in the records. I don't
know exactly what that would show.

Q Well, my question was: Does he have any
control over how quickly the EMS or the ambulance
gets there once -- once they're called?

A Once they are -- conce they are nctified,
he does not. The only gquestion was whether or not
it would have been faster for him to call 911
himself.

Q Do you know whether or not, as a driver,
there was any training that he had received as to
whether it was appropriate for him to contact 911
himself as opposed to going through dispatch?

A IL was described in his deposition. The
deposition will say specifically what it says. 1
don't remember the specifics but I think he said he
was supposed to call dispatch, but there was also in
the deposition where he said that he had previously
called 911 on another patient.

Q In any of the materials that you
reviewed, did you see any kind of discussion about

the way that a driver is supposed to handle that
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type of a situation?
iy If it was in there, I don't remember the

specifics.

Q As T understand it, you don't intend to
express any copinions one way or the other about the
training that the drivers receive and whether that's
appropriate or not, correct?

Fi Correct.

Q Okay. 8o if he was trained that his job
as a driver was to contact the dispatcher and have
the dispatcher contact the emergency services, you
don't have a criticism one way or the other as far
as that procedure is concerned?

A Correct.

Q Are you aware if statistics would
indicate if CPR is used on a patient in the field
and that is initiated at, say, four minutes after
there's been some type of an arrest, are you aware
of any statistics as far as revivability for that
particular patient?

A There are statistics. I don't have all
those at my fingertips.

Q Okay. Do you know -- same kind of
question I had with the other -- whether or not the

likelihood of revival without neurologic or other
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sequelae increases after a four minute time frame

even i1f CPR is capable of surviving somebody in the
field?

4 There was a time polint after which the
incidence of brain injury increases. I don't
remember exactly if the cutoff was four minutes,
five minutes, six minutes.

Q When CPR is used in the field and is
successful in establishing -- re-establishing
respirations, heartbeat, are you aware of statistics
about whether -- any kind of statistics about the
return of spontaneous respirations as a result only
of CPR that's performed in the field?

A And that would depend on a lot of what
the primary cause was and what the primary rhythm
ig. If the initial rhythm is asystole, 1if your
initial rhythm is sinus bradycardia or sinus
tachycardia, and the initial problem was from the
respiratory arrest if it was from an occluded
airway, so you need to really break it out under the
separate categories and having -- if you break it
cut into a patient that has a food bolus cccluding
their airway that has respiratory arrest and then
cardiac arrest, I don't know those exact statistics

and, once again, at what point do you intervene? Is
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1 the heart still beating? Is the heart not still

2 beating when you intervene? So I think it would be
3 more appropriate to look at those statistics rather
4 than for me to hazard to guess.

3 Q You're not aware of anything as you sit
6 here?

7 i Mo, I'm sure there's information out

8 there looking at all these various things. I don't

9 have that information at my fingertips.
10 Q Do you have an opinion about where along

11 this timeline the cardiac arrest occurred?

12 A Before the paramedics got Lhere, exactly
3 where on that timeline, I don't know exactly.
14 Q Are there timelines for how long after a

15 respiratory arrest occurs that you might expect a
16 cardiac arrest to occur if there's not any kind of
17 intervention? Or did that vary widely as well?

18 A I would need to look at those. I wasn't
15 asked to look at those statistics before coming here
20 today. Once again, that would depend a lot on the
21 patient's underlying health problems and I don't

22 remember offhand the exact time frame of what that

23 would be. At some point, if it's appropriate, if we

24 can just take a brief break.
25 MS. SANDERS: Let's do it now. Ben, we're
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1 going to take a short break,.

2 MR. CLOWARD: Good enough. Sounds good.

3 Thank you.

4 (Break taken.)

D Q (By Ms. Sanders) According to your

6 timeline, Mr. Farrales was pulled over and at

7 Harvey's side at B:04:15, so a little over four

8 minutes after what you indicated as the first

9 indication of acute distress. You'd agree with me,
10 though, that at that point he still had no reason to
11 know what was going on with Harvey? He just knew
12 that he was -- something was going on with him?

3 A He knew something was going on at the

14 time that he went over there, correct.
15 Q We talked a little bit before about this
16 food that was in Harvey's mouth that was identified
17 by the police and then also by the coroner, but you
18 didn't observe anything on the video of Harvey that
19 would indicate that he had obvious evidence of food
20 coming out of his mouth, at least according to the
21 video, correct?
22 i I couldn't zoom in enough to see that,
23 no.
24 Q So you didn't see anything?
25 A Correct.
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1 Q And based on at least Mr. Farrales's

2 deposition testimony, we know that he was not aware
3 that Harvey had been eating at any point on the bus,
4 correct?

5 A Correct.

6 Q Was there anything that you saw in

7 Mr. Farrales' deposition testimony that would give

8 you any indication that he ever himself observed any
9 evidence of food coming out of Harvey's mouth at any
10 time?

11 A No.
12 Q So, is it fair to say that we don't

13 really know when this evidence of food coming out of
14 Harvey's mouth was first identified?

135 A Correct.
16 Q And the only place we see it is in the
17 coroner's report who cbviously made an examination
18 of the -- at least external part of the body,
19 correct?
20 A Correct.
21 Q And then that's also identified in the
22 police report?

23 A Correct. As I said, I've not seen an

24 EMS run sheet at all.
25 Q Okay. And you're not aware of any other
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information in the case that there was any
identifying evidence of food coming out of Harvey's
mouth prior to the time the coroner and EMTs got
there?

A Correct.

Q So when I asked you about the basis for
your own opinion about cause of death being related
to choking, as being related on the coroner's
report, that was based on everything after the fact,
his examination, correct?

A Correct.

Q And the information came out of the
police report about the food bolus, correct?

A Correct.

Q And the information identified by -- I
don't know if it was the police or EMTs about the
open lunch box and things that were in his lap or on
the floor in his lunch box.

A Correct. And the video.

Q And the video indicating, at some
peint -- when in the video did you think that --
well, strike that. You did indicate that the video
gave you some reason or some basis to believe that
this was a choking death. But what exactly was it

in the wvideo?
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1 A It was -- he was eating a sandwich.

2 Appeared to be eating a sandwich fairly guickly.

3 And very shortly thereafter showing signs of

- distress. The ceolloguial term was he was wolfing

5 down his sandwich.

6 Q All of which was not observed by

7 Mr. Farrales, the driver, correct?

g iy As far as we know, correct.

9 Q Well, you say as far as we know; that's
10 his testimony?

11 A We have no evidence of it.
12 Q And you have no reason to disbelieve his
13 testimony, do you?

14 A No, I don't.
15 Q Anything else that we haven't talked
16 about?

7 A No.
18 Q You also indicate in the report if the
19 driver had noticed anything in what you call a
20 timely manner, that things might have turned out
21 differently. Timely manner is kind of nebulous.
22 Tell me what you mean by that.

23 A As we described, the sooner an airway
24 obstruction is found and dealt with, a better a

25 patient will do. If he had recognized it right
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1 away, at the -- you know, asg soon as he had realized
2 something was wrong at 8:04:15 and called, that
3 would improve things. The best would have been when
4 he came back on the bus and there was only one
5 passenger on Lhe bus., If he had cobserved Lhat that
6 one passenger was slumped over towards the right
7 side and immediately evaluated and called 9211 at
8 that time, would have been the best opportunity to
9 save Mr., Chernikoff's life.
10 Q You're not critical of him for not
11 locking that direction as opposed to going right
12 into the driver's seat, are you?
3 A That goes to the regquirements of
14 drivers' safety and what they are and are not
15 supposed to do and that's not what I was asked to
16 testify to.
17 Q So you are not going to express an
18 opinion about that particular aspect?
15 i Correct.
20 Q Best case scenario, if he had observed
21 something when he got back on the bus about Harvey
22 and checked him cut at that point, whether he
23 identified choking or not, in your opinion, if he
24 had contacted the dispatcher and the dispatcher had
25 called the EMS at that point, would that have made a
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difference or are you thinking that he had to have
done something personally to intervene?

A The best would have been if it was a
combination of the two. If he had just called EMS
att that point and EMS had come, that would have been
enough to have saved Harvey,

Q Any idea about how long it would have
taken for EMS to get there?

A Exact times I cannot say. It would be
reasonable to say that it would have been about the
same amount of time from when they were contacted
until they eventually did get there, especially if
they were given the information that it was a
cardiac or, excuse me, a respiratory arrest. 1Is it
possible that it might have been a little bit sooner
or a little bit -- that's possible. That would need
to be checked on what EMS records runs were, where
ambulances were at that particular time, so I would
not know that infeormation.

Q When you say it may have made a
difference as far as the outcome if it was roughly
the same amount of time, can you say whether or not
there would have been any neurologic or other kind
of sequelae after that much time had elapsed for the

paramedics to get there?
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1 A That would be possikble., Exactly how

2 much is hard to say. Once again, depends on when it
3 went from partial respiratory difficulty to full

L respiratory arrest or cardiac arrest. 2and I would

5 not be able Lo give that exact information.

6 Q QOkay. You can't speculate about that,

7 correct?

g A As to exactly how much, no. Once again,
9 it would come down to looking at the statistics and
10 then figuring out minutes and then looking at what
11 published statistics are out there.
12 Q And that's not something you did for
13 purposes of the report?

14 A That's not something I have done for the
15 report. If a case goes to trial and I'm asked to

16 loock at that further information, I'd be pleased to
17 lock it up.
18 Q Do you know what kind of reference books
19 you would refer to?
20 A I'm not sure if it would be the American
21 Heart Association. That would be cone of the first
22 places I would do it. But I'm not exactly sure

23 where. 1I'd have to look and see what various
24 information was out there.
25 Q So, okay. Let's -- let's take it the
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next time frame. If we're not going to say that it

was something that Jay -- Jay Farrales should have
locked this direction versus this direction when he
got back on the bus and he didn't identify any issue
until when he did, what's the time difference there?
Now -- well, I'm sorry, I'm kind of -- strike that.
Let me start over. That's the best case scenario if
he had looked this direction, identified something
when he first gets on the bus and called the
dispatcher. When's the next time that you think
that he could have done something different than he
did? When you're talking about in a timely manner,
that's where I'm try to go with this.

A The sconer you get there, the better it
is. He gets back on the bus at 37 seconds after
8:00. Another three minutes and three seconds goes
until he tends to talk to the client -- the
decedent, I guess, would be the proper term. Any
time between that time that he had started earlier,
once again, you know, time is brain. The sooner
you're able to find the problem, the soconer you're
able to try and deal with it. As to exactly what
his responsibilities were and when he should have,
that part comes up more to somecone in the safety

field as what the bus driver's responsibilities are,
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how ¢ften you should be looking at that. But the
sooner it was recognized, the better a chance for a
good outcome.

Q QOkay. Let's assume that there really
isn't an opportunity or that there's not a criticism
as far as when the bus driver gets back on the bus,
takes his seat, and drives on. When you say "in a
timely manner" in your report, is there any time
frame between when he gets back on the bus and when
he actually does identify that something is going on
with Harvey that you think would fall within this
whole -- I'm trying to understand what you're using
the terminology for.

A The sooner -- and I'1l1l just kind of keep
going around in circles. The sconer it's
recognized, the better it is. If he'd recognized
Lthat one minule earlier, Lwo minules earlier, Lhat
would give some percent chance a better ocutcome than
from when eventually he was recognized.

Q I'm not sure if I asked this question
before. I've asked a similar question. Are you
aware of any statistics or that would indicate how
long a person could go with an obstructed airway
before he or she would suffer some type of

neurclogical brain damage?
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1 iy Once again, I would have to look at
2 statistics. I don't have that at my fingertips.
3 Q Can you give me a range?
L 4 I feel it would be better for me ncot to
5 speculate. I'd rather have the information in front
6 of me.
7 Q Okay. If you suspect or believe that
8 somebody has had a choking incident, is there any
9 kind of time frame that you would associate between
10 the time that the obstruction occurs and when the
11 person was ——- would lose consciousness?
12 A That, once again, depends on whether it
3 was a partial or a full respiratory obstruction. It
14 would be within a few minutes and, once again, I
15 don't have that exact information in front of me.
16 It would also depend on, you know, what the person's
17 underlying health was like, 1f you have someone
18 who's normally running at 90 percent oxygen
15 saturation versus someone who normally runs
20 100 percent saturation, they have normal arteries
21 going to the brain, so it's in the few minute range.
22 I don't have the exact.
23 Q Would that be true whether it's a
24 partial or a full obstruction?
25 A It depends on what degree of partial.
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1 You know, are vou getting 95 percent obstructicn of

the airway? Are you getting 20 percent obstruction

W B

of the airway? So they're all -- all different

E=]

possibilities that would need to be considered.

Q Let's say you have a near complete
ocbstruction of the airway. Would there still be
a -- up to a couple minute time frame between the
obstruction occurring, cutting off the airway, and

the person losing consciousness?

= W m <1 @™ W

A In this case, when was it that he

11 started? So at 30 secconds after 7:59 is when he

12 finished eating his sandwich. About 20 seconds

13 later, it looks like there's some sort of

14 difficulty. And then it appears when he started

15 having difficulty that was about 50 seconds

16 afterwards that he was already slumped over towards
17 the right side. So, I can't say exactly how long it
18 would take. In this case it would appear that was
19 about 50 seconds until he passed out and, once

20 again, I would need toc look at those statistics to
21 see how long it would take for somecne to lose

22 consciousness after their airway was obstructed to
23 be certain.

24 Q You cited to a couple websites in

25 performing the Heimlich maneuver in your report.
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Any particular reason why you did that?

A I believe that counsel had asked if I
could show some examples or give some examples that
might be helpful.

Q Are those websites that you referenced
yourself or have used or did you just lock them up?

A I just looked them up to try and find
something appropriate. One of which I tried to look
at yesterday. And it's not on line any more, on the
Youtube videos.

Q Ancother question about statistics. If a
person has an unwitnessed cardiac arrest in the
field, are you aware of any statistics as far as the
survivability of that type of situation?

A Once again, if it comes down to you know
what the initial rhythm was when they're found, what
the underlying precipitating causes are for it and
time from when they were last seen normal. And I
think it would be most appropriate for those
statistics to look those up. They are out there. I
don't know all the exacts and, once again, depends
on the precipitating circumstances.

Q Can you give me a range about at what
point the person might be irretrievable in that kind

of situation?
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A The longer -- you know, it's funny, many
years ago my thoughts when they were retrievable
would be five or ten minutes. But then you have
people down for a fair bit longer and vou don't know
when they're found down as te when they went down,
so 1f they haven't been seen for an hour and they're
found in a cardiac arrest, you don't know if they
had a cardiac arrest, you know, one minute before
you found them or 59 minutes before you found them.
So the question comes when the actual time of arrest
is. The longer it is until we call it ROSC,
R-0-5-C, return cof spontaneous circulation, the
worse it is. And definitely would be once you get
past, you know, 15 minutes of somecne being down
without a pulse until circulation is started, there
will be an increased risk of significant damage. As
Lo exactly whal Lime you gel Lo Lhe point where
they're irretrievable, once again, I think it would
be better for me not te speculate but to look at the
data.

Q There are statistics like that out
there?

A I'm sure there would be. And a lot of
it, once again, comes to when did the, you know,

when they were found and when the actual arrest
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started. You know, if someone's found in their
sleep and they're in cardiac arrest, like when
you're working with a stroke, you don't know when
the exact time of onset is. It's a lot easier if
someone's walking and then they collapse and you can
kind of figure out what time it was that they fell
or something of that sort.

Q Okay. Based on your observation of the
video in this case, were you able to pinpeoint a time
when you believe that Harvey actually died?

A Ne, I can say when he went unresponsive.
I can't say exactly what tLime his heart stopped.

Q Well, we know he was unresponsive when
the driver called his name and he didn't respond.
But do you believe --

A Correct.

Q == that his unresponsiveness occurred
sometime earlier than that?

A Well, he, gquote, slumped over at 37
seconds after eight. As to whether or not he had
some response at that time, I can't say exactly.
There was some shaking going on in his arm. So
there was some neurologic activity going on at the
point that that happened. And I don't remember

exactly what time it was when that stopped.
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Q In any event, by the time that the

paramedics got there, they didn't attempt any type

w N

of resuscitative efforts, did they?

E=]

i Correct.
Q Are you critical of the EMTs for not
doing more than they did?

A I'm sure surprised they didn't attempt.

o -1 o  Wn

Especially when they seen it wasn't somecone that was
9 down for an extremely long periocd of time. And

10 there was scomecne who had seen him in a reasconable
11 amount of time when he'd gone unresponsive, so he

12 was in the bus, he had been seen a few minutes

3 prior, so I was a little bit surprised that they

14 didn't attempt to resuscitate at all.

15 Q Do you believe that if they had tried

16 something even when they got there that there might

17 have been a different outcome?

18 A The patient was asystole. He was cold

19 at that time, would have been a much lower chance

20 than if they'd come earlier, but would there have

21 been some possible chance that they might have been

22 albble to resuscitate him? Possible. Once you're out

23 about 15 minutes from apnea, there would be a much

24 higher risk of neurologic injury -- yeah, 8:15:42,

25 so that would have been about 16 minutes after he'd
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slumped over or when he was first showing distress,

Q Have you watched the entirety of the
videos that you've cited on from these websites that
you referenced?

A They were short little ones, vyeah.

Q Did you lock at any of the responses and
replies and that kind of thing?

iy From the list down below, no.

Q I asked you before if you know whether
or not the Heimlich maneuver is still being taught
in first aid classes and I think you said you
weren't aware.

A I'm not certain.

Q Are you aware of the criticisms that are
circulating now about the use of the Heimlich
maneuver?

A I'm heard some. I'm not familiar with a
lot of them.

Q In your experience, is the Heimlich
maneuver 100 percent effective in reliewving all

choking incidences?

A No.
Q What is the percentage of effectiveness?
A I am not certain.

Q Are you aware that the American Red
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1 Cross is no longer recommending the Heimlich

2 maneuver as a first aid measure to be used for

3 choking incidences?

L A I'm not aware of that.

3 Q The things I've read about the Heimlich
6 maneuver talk about its use on the patient that's

7 conscious. Is there an indication for use of the

8 Heimlich maneuver on a patient who's -- who's

9 unconscious?

10 A Once they're unconscious, you're

11 supposed to go ahead and see if they're breathing.
12 If they're breathing, you're supposed to try and

3 establish an airway, if you can, reposition their
14 mouth. I believe they're not recommending blind

15 sweeps any more. If you do see food you can go

16 after it, but that you should, if they lose a pulse,
17 go ahead and initiate chest compressions.
18 Q So with an unconscious patient you'd go
19 to CPR rather than attempting the Heimlich?
20 A If it's unconscious and pulseless, yes.
21 Q What if they're not pulseless, then
22 would you try the Heimlich or where's the
23 differentiating point?

24 A So if they -- it depends on if they're
25 checking it first. First you see if you can get air
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1 into them. If you're not able to get air into them,
2 then you can go ahead and turn them over on the
3 side. T believe it's -- you can try the back slap,
4 see if you see something in the mouth. And I forget
5 exactly where Heimlich comes into there. If they
6 still have a pulse or 1f they're unresponsive, first
7 you see if they're able to have an airway or not and
8 if they're breathing. And, once again, if food is
9 visible in the mouth, you can go ahead and pull it
10 out and don't necessarily need to do the Heimlich
11 maneuver. So if you think about a McDonald's
12 quarter pounder, which is a guarter pound before
13 they cook, that would be four ounces, they're
14 talking about the bolus of foed being 60 grams,
15 which is a little bit more than two ounces. So
16 we're talking about a little bit more than half the
17 size ©of a hamburger patiy on a guarter pounder
18 before it's cooked.
19 Q Again, with statistics, the patient --
20 let's assume who is having a choking incident but is
21 unconscious -- are you aware of any statistics of
22 the revivability of that patient in the field as
23 opposed to one who's conscious and the Heimlich
24 maneuver is being used on?
25 A Someone is unconscious?
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1 Q Unconscious,

Z A I'm sure when it's unconscious, it would

3 be somewhat worse than when they were conscious. 1

4 don't know the exact statistics.

3 Q The list of cases that you've reviewed

6 that you gave us --

3 A Yes.

8 Q Yeah. Only goes up to 2013. Do you

9 have a list for 20147

10 A I actually just completed it last night.
11 Q Okay. Is that something that you could
12 provide to Ben so we can get that?

13 Fi If Ben reminds me and asks me to do so,
14 yes
15 Q Can you estimate about how many cases
16 you've reviewed from end of 2013 through today?

£ 7 A Should be reviewed or Lestified?
18 Q Well, both. I'm going to break it down.
15 A Okay. How many I've reviewed since then
20 until now might be about 80. How many 1've
21 testified in, be it trial or deposition, it would be
22 somewhere around 15 to 20 as a guesstimate.
23 Q Okay. You'wve actually testified in
24 trial in 2014 and up through today in 20157

25 A Yes.
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1 Q Okay. How many times did you say?
2 A I think four. I think four trial
3 testimonies between then and now.
4 Q Okay. None of those in Nevada®?
5 A Correct.
6 Q None of those in cases involving
7 allegations of choking?
8 A Correct.
9 Q As far as you know, have you ever
10 been -- has your testimony ever been excluded?
11 il Mot that I'm aware of.
12 Q You told me before that you have now,
13 after doing your report, reviewed the report of
14 Dr. MacQuerri?
15 A Correct.
16 Q Was there something in particular,
17 anything in particular that you disagreed with?
18 A Yeah.
19 Q Okay. Tell me about that.
20 Fil So, in Dr. MacQuarri's report, he states
21 that the patient showed no outward medical
22 indications of choking and that there were no signs
23 of distress and he was not making noise. My
24 comments, which I put in my notes, it did appear
25 evident on the video that Harvey -- 1 said Harvey
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1 because but my voice recognition deoesn't recognize
2 Chernikoff -- was showing signs of distress and,
& hence, T disagreed with the defense expert's
4 interpretation. 1In addition, if a patient has a
5 totally occluded airway and may not make any sounds
o while choking, as -- it says no wears, but 1t should
7 be no air can come out of the wvocal cords,
8 especially if it's a large bolus of peanut butter
9 containing sandwich. Dr. MacQuarri states it will

10 be impossible for a physician to state to a

11 reasonable degree of medical probability that

12 Harvey's death was caused by choking. I totally

3 disagree with that as we've already discussed.

14 Q Can I just stop you there? I know

15 you're reading from that. I just want to ask a

16 couple questions about that. We talked before about
17 what you considered to be acute distress that you
18 identified on the video. But you agreed with me

19 that that acute distress was not necessarily

20 indicative of a choking incident, correct?

21 A There was something going on, given the
22 scenario that he just wolfed down a sandwich and

23 what was later found within a reasconable degree of
24 medical certainty, it was from choking. But he

25 wasn't grabbing his threoat right then to be able to
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vocalize it more.
Q Okay. So what you saw on the wvideo

indicated to you that there was distress, but you

neaeded to put together the other pieces of it to say

that it was a choking death or choking incident that

you were talking about there, because there weren't
any of the things that you would normally associate
with symptoms or signs of choking, correct?

iy Correct.

Q Okay. You also said that you disagreed

with his position that -- that this absoclutely

has -- well, you said that this absoclutely has to be

a choking death and he had thought that it was more
likely --

A I did not say abscolutely has to be. I
gaid within all reasonable medical probhability.

Q Okay. Understanding that you could not
rule out other things without an autopsy, is that
right?

A Correct.

Q But based on the physical evidence and
the video, your conclusion was that the most likely
thing was that it was a choking death?

A Correct.

Q Okay. What else?
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1 i Dr. MacQuerri also states that an
2 individual trained in first aid or even as a Level I
3 emergency medical technician would not have had the
4 necessary training to save Harvey if his airway was,
5 in fact, blocked. My comment, I strongly disagree.
o Az it was noted on the police evaluation there was
7 food present in the patient's mouth. And then I
8 give the following guote; that the patient had food
9 coming out of his mouth and a lunch pail was by his
10 side. Tt would not be difficult to clear the
11 airway. You would just need to get that food out of
12 there, which might have been as simple as reaching
3 into the mouth with fingers and pulling it out,
14 which would have been able to re-establish the
15 airway. He didn't say that there were multiple
16 other things that were present in the mouth. It was
17 one large glob of food.
18 Q That was not identified until after the
19 coroner and the police got there, though, correct?
20 A Correct.
21 Q We've already talked about the fact --
22 A I don't know what the EMS was doing,
23 because I don't have their report.
24 Q We've already talked about the fact that
25 that was not something that was obvious or observed
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1 by the driver at a time when -- when he first

2 observing Harvey?

3 A We cannot be certain as to how cbvious

4 it was. We can say that he did not recognize it.

D Q Okay. And you didn't see anything in

6 your own review of the video to indicate that there
7 was food coming out of Harvey's mouth or anything

8 that would indicate up to that point that he had --

9 that he had any kind of choking incident going on?
10 A Correct.
11 Q Okay. So, Doctor, would you agree with
12 me that the -- at least putting yourself back into
13 the situation that ocecurred, and I know it's kind of
14 heart to divorce yourself from all the information
15 that you know came afterwards, we know that there
16 was not any audible evidence of choking, correct?

£ 7 A Um=hmm.

18 Q We know that there was not anything that
19 was visually observable that would indicate that
20 Harvey was choking at the time that you believe he
21 started to have some signs of distress, correct?

22 A Correct.
23 Q We know that the driver was not aware of
24 Harvey eating anything on the bus prior to this
25 incident, correct?

0-1112
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1 A Correct.

2 Q Okay. And there wasn't anything that

3 indicated that the driver, when he went back to

4 check on Harvey, identified any evidence of food or
D anything like that, either in his mouth or coming

6 out of his mouth, correct?

3 A Correct.

8 Q Okay. So there wasn't anything for this
9 driver to think, immediately, this is a choking
10 situation, I better check his mouth and airway,
i 43 3 correct?

12 A Unless he looked and saw the lunch box,
3 which it does not appear that he did.
14 Q Okay. A lunch box in and of itself
15 doesn't indicate that he's got a choking situation
16 on his hands, does it?

17 A May raise his suspicion but it doesn't
18 say that that's definitely it.
19 Q Okay. Is there something else on your
20 list?

21 A No, that was it.
22 Q QOkay. You said, too, that you had
23 reviewed Jay Farrales's deposition, any other
24 depositions that you reviewed?

25 A The parents.

Litigation Services | 800-330-1112

www.litigationservices.com

884123

888188



662268

KENNETH A, STEIN, M.D. - 03/25/2015

000260

n R CR

o =1 R

10
i |
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 92

Q Anything in those depositions that you
want to comment on or that impact on your opinions
at all?

4 The parents were of the thought that the
bus company, bus driver, should make sure that the
people aren't eating if it was noted that the people
were eating, that she would have put some sort of
lock on the lunch box for people tc take off. The
bus driver stated that although he knew that it was
a rule that they're not supposed to eat on the bus,
I believe he said that he did not tell pecple not to
eat on the bus.

Q You think that that's in his deposition
somewhere?

A I believe there was something about that
in his deposition.

Q Do you recall him saying whether or not
he had ever seen Harvey eat on the bus before?

A It was somewhere around Page 23. There
is prohibition of smoking and drinking on the bus.
He did not tell passengers and, once again, this was
cne of those weird stuff that comes up with voice
dictation, not to eat on the bus. I don't remenmber
him saying specifically about Harvey.

Q Okay. Anything -- anything else from
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your review of those depositions or any of the other
things that you looked at that you -- that you want
to comment on that impacts on your opinions at all?

4 No.

Q Is there anything else that you have
asked Mr. Cloward to provide you with? You
mentioned the EMT.

A The EMS run sheet. And if they could
find a time or a timing of or recording of the 911
phone call.

Q Is there anything else?

A No, I believe that's it.

Q Is there anything else that Mr. Cloward
has asked you to review or comment on or be prepared
to comment on at the time of trial?

A Not that I can think of, no.

Q Other than the things that we've talked
about today and the things that are included in your
report that you prepared, are there any other areas
that you intend to testify about at the time of
trial?

i Not that I can think of at this time.

Q Give me two minutes and I think I'm done
here.

MS. SANDERS: Ben, do you have any
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questions?

MR. CLOWARD: Yes, I do.

MS. SANDERS: Why don't you go ahead and
ask him while I'm going through this.

EXAMINATION
BY MR, CLOWARD:

Q Okay. The first question is, Doctor,
you were asked whether there were any visible signs
of choking and you were asked to comment on what
Mr. Farrales would have seen when he boarded the bus
and then there was some discussion about Harvey
gradually slumping. I wanted to clarify the record
regarding the time it took for Harvey to be slumping
to the point of where his hand was actually touching
the ground. Do you have any reason to disagree that
the video would show Mr. Farrales boarding the bus
at approximately 8 with 37 to 39 seconds?

M5. SANDERS: Are you referring to
something in his report, Ben, or asking him just to
go by memory?

MR. CLOWARD: Just to go by memory. I
believe he referenced --

A Yeah.

MR. CLOWARD: -- in his report that

Mr. Farrales boarded around that time.
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1 A Yeah, 37 seconds after 8:00 is what time
2 I wrote as the bus driver coming back on the bus.

3 Q (By Mr. Cloward) Okay. And then do you

4 have any reason to dispute that at 8 and 44 seconds,
3 so just seven seconds later, Harvey was slumped to

6 the point where his hand was actually touching the

7 ground?

8 A I have no reason to disagree with that.
9 Q And then do you have any reason to
10 disagree that it was approximately 30 seconds later,
11 at 8:01 with 15 seconds, when the driver actually
12 began to pull away?

3 MS. SANDERS: I'm just going to object to
14 the extent that I don't see this in the report and
15 so, you know, we're kind of just taking your

16 representations here. Unless the doctor has

17 something thal's written down somewhere else,

18 A I'll say that the wvideos will show what
19 they show. That does not seem an unreasonable time
20 frame from what you described. But, once again, it
21 would need be to be confirmed with the wvideos.
22 Q (By Mr. Cloward) Okay. And I know that
23 you have not been asked, you know, to give standards
24 of care regarding the bus driver, but would you
25 agree with the general safety rule that a driver
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1 should not begin to drive away until they are s&igﬁ &
2 that their passengers are in a safe position?

3 MS. SANDERS: I'm going to object to that.

4 Because he already has testified that he is not

5 going to be expressing any opinions about what the

6 driver should or shouldn't be doing.

7 A As far as the driver of a bus of

8 handicapped patients, I would leave that to what the

9 contract states and what people who are more
10 familiar with that would know of what the bus driver
11 should or should not de. If it was my child on the

12 bus and they were Lthe only one and they were in this

3 situation, I would hope they would look there but I
14 don't know what thelr responsibilities and what the
135 standard is.

16 Q (By Mr, Cloward) QOkay. Fair enough.

17 Doctor, if Harvey was slumping to the point that
18 he's actually -- his hand is touching the ground,
19 would that be something that would be alerting to
20 the driver that you would expect the driver would

21 investigate that further?

22 M5, SANDERS: Objection. Calls for

23 speculation.

24 A If the driver had seen that, I would

25 expect the driver to cbserve -- to evaluate that.
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1 Q (By Mr. Cloward) Okay. And if the driver
2 did attempt to evaluate a passenger that was slumped
3 over to the point that his hand was actually
4 touching the ground, can you tell me how easy it
5 would have been or how hard it would have been to
6 make a basic assessment of whether or not there was
7 something in his mouth?
8 MS. SANDERS: Objection. Calls for
9 speculation.
10 A How hard would it have been to do that?
11 It would not have been hard to do.
12 Q (By Mr. Cloward) Would somebody need
13 special training, like a certificate, a medical
14 degree, a license, anything at all to make that
15 determination, or is that something that can be done
16 by a lay person?
17 A That's something that could ke done by a
18 lay person.
19 Q And my understanding is that your
20 practice entails practicing emergency medicine, is
21 that correct?
22 i Emergency medicine and critical care
23 medicine, yes, sir.
24 Q Okay. Do you often have experiences
25 where patients will come into the emergency room and
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either the patient themselves or the family members

will indicate that they were assisted with basic
life savings functions by 9117

4 Yes,

Q I mean, is it uncommon for 911 to help
folks who are calling?

A And just -- my apologies for
interrupting, when you say 211, we're talking about
not about the responders who come there but the
pecple on the phone?

Q Correct.

A Okay. Go ahead, sir.

Q Sorry, I've got a bunch of other people
calling. Okay. So it's not unusual for the
operators who control or who answer the 911 calls to
give advice regarding care that could be provided in
an emergency situation?

MS. SANDERS: Objection. Calls for

speculation. Beyond the scope and you're

A Correct. That is something that does
cccur that EMS -- the person answering the phone for
911 will give some recommendations.

Q (By Mr. Cloward) Okay. And had -- had

Mr. Farrales, when he boarded the bus, just glanced
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to his left and he saw Harvey slumping into the

aisleway with his hands touching the ground, had he
called 911 at that time, what are things that you
would anticipate based on your experience that 911
would have told him?
MS. SANDERS: Objection. It's beyond the
scope.

A They could ask if he's responding. They
would ask if he's breathing. They would tell him to
take him off of the seat, lie him down on the floor
in a rescue position, to see whether or not he was
breathing, and then to -- would give recommendations
as far as what could be done to try and help
resuscitate the patient at that point.

Q Okay. And you have been asked a lot of
questions about the Heimlich maneuver. And my
question is: Is sometimes it enough to reposition a
patient to re-establish an airway? Is that
sometimes all that is needed?

A fes.

Q Okay. And so, hypothetically, had
Mr. Farrales, when he boarded the bus, had he just
glanced to his left and saw Harvey leaning over into
the aisleway with his hand touching the ground and

had he barely repositioned Harvey, it's possible
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that his airway would have been established --
re-established?

MS. SANDERS: Objection. It's an
incomplete hypothetical. States facts not in
evidence. Calls for speculation.

A That is possible,.

MR. CLOWARD: Okay. Let me just check my
notes here real fast. Okay. Doctor, I think those
are all the guestions that I have at this time.

EXAMINATTION
BY MS. SANDEERS:

Q Doctor, with regard to the last question
that Mr. Cloward asked you, the hypothetical
question, you don't have any actual evidence in this
case that would allow you to say that simply
repositioning Mr. Chernikoff would have made a
difference as far as the outcome in this case, do
you?

A It's possible. I canncot say for certain
that it would have.

Q Okay. You certainly can't state it to a
reascnable degree of medical probability, can you?

A That is correct.

MS. SANDERS: I don't have any other

guestions.
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1 EXAMINATION

2 BY ME. CLOWARD:

3 Q Doctor, I just wanted to -- I just

4 wanted to make sure that I understoed. You are,

3 however, giving testimony and it is your position

6 that the driver engaged in a combination of calling
7 911 and assisting Mr. Chernikoff in some manner,

8 that that would have saved his life to a reasonable

9 degree of medical probability on a more likely than
10 not basis, correct?

11 A If at the time when he first walked on
12 the bus he had noticed that, repositioned the

13 patient, called 911, at that time, within a
14 reasonable degree of medical certainty, that such
15 time and such situation he would have been able to

16 save his life.

17 MR. CLOWARD: Okay. No further questions.

18 Thank you.

15 MS. SANDERS: Ben, she's asking about

20 signature. My preference is that the doctor be

21 given the opportunity to read and sign.

22 MR, CLOWARD: Qkay. Just on the record,

23 Doctor, in Newvada, the deponent has a right to

24 review the transcript and sign. Both of the

25 parties actually have a right as well tc require or
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reguest that the deponent read and sign. As far as
your, you know, your option to do that, that's
within your, you know, discretion. I usually just
gay to waive that, but if Ms. Sanders would like
you to read and sign, that's, you know, between --
that's a right that she can request.

THE WITNESS: I -- if I am asked to -- by
you, to read and sign, I will read and sign. I
will charge for my time for reading and signing.

So T will leave the decision up to you.

MS. SANDERS: Why don't vou get his address
and wherever you would want this to be sent to you.

MR. CLOWARD: I guess, LeAnn, I would just
say 1f you're the one that's requesting him to do
that, I would ask that you would pay his rate to
review and sign. He personally chooses not to
review and sign.

MS. SANDERS: Well, if he doesn't want to
review and sign it, usually that's something that's
beneficial to you, if he doesn't want to do it, I
won't insist on it.

MR. CLOWARD: OQkay. I mean, that's fine.

I usually recommend that the client don't do that
because the court reporters usually do a fine job

and do a great job at what they do. So I don't
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1 normally ask for that. 5o if you're okay with him

waiving, then he can do that.

W B

MS. SANDERS: QOkay.

E=]

THE REPORTER: Just to reiterate you want

n

an e-Lrans?
MR, CLOWARD: I'1ll take a mini with index,

too.

o =1 R

(Ending time of the deposition: 4:36 p.m.)
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MR, CLOWARD: Ms. Smith, 137,

PROSFECTIVE JUROR NO. 137: Yes, it's telling your
own opinion, regardless

MR, CLOWARD: OQkay.

PROSPECTIVE JUROR NO. 137 -- of how anyvone feels
about it.

MR. CLOWARD: Regardless of —-

THE COURT RECORDER: I can't hear her.

THE COURT: Yes, we need to pass the microphone.

MR. CLOWARD: I'm sorry.

PROSPECTIVE JUROR NO. 137: It's telling your opinion
regardless of how anyone feels about it.

MR. CLOWARD: ©Qkay. Thank vou. Regardless of
whether it might hurt my feelings, regardless of whether it
might hurt the other attorneys' feelings, regardless of whether
it might hurt my clients' feelings, can you agree that's what
was brutal honesty means?

PROSPECTIVE JUROR NO. 137: Correct.

MR. CLOWARD: I was taught when vou're little, if vyou
want something, vou ask for it. 5o I'm going to ask everybody
here to be brutally honest with me so that I can do my job for
my clients. Will you all do that for me?

PROSFECTIVE JURCRES: Yes.

MR, CLOWARD: OQkay. Now I'm going to tell you

something. I'm going to be asking at the end of this for an
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amount into the tens of millions cof dollars, ckay. I want to
know how y'all are feeling about me even sayving that, what
feelings are stirred up inside when T say that?

PROSPECTIVE JURCR NC., 198: (Unintelligible.)

THE COURT: We need vour name and badge number,
please.

PROSPECTIVE JURCR NO. 198: Darrell Rivera.

THE COURT: Badge number?

PROSPECTIVE JUROR NO. 198: 198.

THE COURT: Thank vyou.

MR. CLOWARD: Say more, please.

PROSPECTIVE JUROR MO, 198: I den't know, I mean,
that's just how it is nowadays. Like, you slip and fall
somewhere, and then you find out you can make out that money,
you're going to sue, It happens all the time. I see it,.

ME. CLOWARD: Thank you for being brutally honest.
Say more about how you feel.

PROSPECTIVE JUROR NO. 198: I mean, that's pretty
much it. I mean, I'm not saving it's bad or good. I'm just
saying it's how it is.

MR, CLOWARD: Sure,

Sir, Mr. Shakespear, 204 -- Your Honor, would you
like us to pass the microphone each time, or —

THE COURT: I think it would be easier for Maria.

MR. CLOWARD: Let's -- let's do that.

KARR Reporting, Inc,
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I think we can get 20 minutes done. We can get started,

because they're here next week as well, correct?

MR. CLOWARD: Yeah. Whatever the Court wants to do.

THE COURT: That's fine. Let's get started.
JACK CHERNIKOFF, PLAINTIFF'S WITNESS, SWORN
THE CLERK: Pleaszse state and spell your full name
for the record.
THE WITNESS: Jack Chernikoff, C-h-e-r-n-i-k-o-f-f.
MR. ALLEN: Please the Court.
DIRECT EXAMINATION
BY ME. ALLEN:
Q Mr. Chernikoff, are you Harvey's father?
A Yes.
Q The Court's instructed us that we have about 20
minutes today. Okay. So what I would like to do is I'd like

yvou to talk to the jury about your son.

A Sure.

] Is that ckay?

A Sure.

Q Tell us, how old are you?

A Seventy-nine.

Q And how old were you when Harvey was born?

A That's a very good question, I was 21 years old.
] And when you were 21, when Harvey was born, was he

your first child?
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O
A
Q
Fi
Q
A
Q
A
Q

Yes.

2nd you had another child?

Yes., Neil.
And how did he — how many years after that?
Five.

And so Harvey's the oldest, Neil's the youngest?
Yes.

And this is Neil in the corner?

Yes.

And the jury will get to meet Neil on Monday. 2And

this is your wife, Elaine?

o0 oo = o0 ¢

Q

Fifty-seven years,

And this is Harvey's mom?
Yes.

Is that right, 57 years?
Yes.

Any other children?

No.

Before we talk about Harvey, just tell us what you

did for a living to support your family.

A

After I was married, my uncle gave me a chance to go

from Washington D — I'd never been —— we were born and raised

in Washington, D.C., and I had never gone any further than

Washington, D.C. to New York City. And my uncle said to me

that I could take a five week trip in his — in his place. 1

KAER REPORTING, INC.
211

0002020

884264

8842606



222988

=

oh

o |

O

Lte)

10
11
12
13
14
15
16
17
18
19

21
22
23
24
25

take — to do what? What was the decision for Harvey to live?

A We the reason we came, I guess I should back up
just a little bit. The reason that we moved for one vyear to
Santa Monica, California, and it ended up 47 years on the West
Coast, was that they were teaching what they called the
Sullivan Method in Santa Monica schools. They had nothing in
the Washington, Maryland immediate area for him.

So they were mainstreaming children like him into

the school system, and he was in a special ed class in the

normal school facilities. So that's why we moved to — to

help Harvey and to see how much, you know, we could — for his
education,

Q Now, was Harvey around 13 or so when you moved out
there?

A Yes. He was just about 13.

Q So he got —— he got about five years in mainstream
schools?

A Yes, he did. Five to six years. It was — he was a
little —— a little late, you know, in a special graduation.

Q Yes, sir. And he did graduate a special —

A Yes. Yes, he did, with a diploma.

Q And what was it? What do you mean by special
graduation?

A Well, what I'm saying is, is that it shouldn't be, I

quess, that way. He was in a special ed class, but he did
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graduate with the other high school children.

] All right. And so after he graduated high school,
where did he — vyou said he left the home, your house?

A Yes.

9] Where did he go?

A We — we then found a place, I think it was first in
the Santa Barbara area. There was a more of a dependent
living, self-dependent, and the residents lived in indiwvidual
apartments, maybe two or four people in an apartment, and he
went every day to a workshop.

Q And if T may just to sort of summarize, because
we'll hear from your wife, do you think she's a little better
historian than you on the dates and times?

A Much better.

Q Okay. All right.

A Not a little,

Q So as I understand, if I could, he lived in sort of
an apartment setting for a while?

A Yes,

Q 2nd then he lived in a group home setting for a

A At Casa Carmen.
Q And that was fewer people living together?
A No. That was 100 and some people that were living

together.
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Q Okay. Then he had that 100-something people living
together, then he went to a smaller one?
A Yes,

Q With like six people?

A Correct. Six beds.

Q And then he went to another one with about six
people?

A Correct.

Q And then the jury will hear on Monday, but there was
a decision to bring Harvey to Las Vegas; is that correct?

A Yes, that's correct.

0 And then Harvey — and that was about a yvear and a
half before Harvey passed away?

A Yes, it was.

Q And at that time, and you'll hear more on this on
Monday, but Harvey then had a house that you rented for him;
is that correct?

Fiy In Las Vegas.

0 Yes, sir.

A Yes. We leased a house.

0 And you had a person which -—— a personal care
attendant, the jury's heard that story, his name was Joseph,

A Correct.

Q And Joseph actually came from California; is that

correct?
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A [ did not. I didn't know that he was eating or
doing —

Q The question is —-

A -— 50 how could 1 enforce it?

Q — did you — have you enforced the rule —

A Yes, sir.

Q —-— of no eating on the bus before —

A Before, yes.

Q — to other passengers?

A To other passengers. And not only eating, other
kind of things that would came up, like a lot of things that
our passengers are doing that are inappropriate or they're not
supposed to be doing, ves.

Q And the jury saw the video, 1'm not going to show it
right now, that started at approximately 7:59 a.m. and lasted
for about 45 seconds when you got — walked off the bus and
you helped the passenger by the name of Kincaid on and off the
bus.

iy Yes, sir.

Q And when you came back on the bus, you did not look,
when you got back on the bus, at Harvey, true?

Y That's true, sir, I did not look.

Q And when you leave the bus and come back on the bus,
you're supposed to look. It's your job.

A Say it again, sir.
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exit the bus, did you look at Harvey to see whether he's

eating or acting appropriately?" Your answer was, No.

A No.

Q Did I read that correctly?

A Yeah. You did, sir.

Q Ckay. Now, the next cuestion —

A I'm just trying to understand what was in this part
of it where why were you the way it was really going where
I exit the bus, when was the time I was — I was doing this.

I'm just trying to remember and recall what you were trying
to ——

Q And that's why I took your deposition two years ago,
to ask you those questions. Would you turn to the next page.

A One, oh, five?

0 Yes, sir. 105, line 4. 0Okay. Are you with me,
105, line 47

A Yes, sir.

0 Okay. "Okay. And if you would have looked at him
this time with the bus stopped and thought he needed help,
would you have gone over and tried to help him before starting
the bus?" Your answer, "I would."

2 Yes,

Q Did T read that correct?

A [No audible response.]
Q

Yes?
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shock to me.

But socially, as I think I mentioned, Harvey
communicated very well and they said socially he was above
average for his age group. So we contacted the school and
told them what the findings were, and I believe Johns Hopkins
sent the principal a letter. And so Harvey was put in another
school for people with mental disabilities. It was separate
from the regular normal so called elementary school, and it
was about a half an hour from our house.

And Harvey was in the special ed program and
remained in the special ed there for several years. He was —
his IQ was probably in the 60s, maybe low to middle 60s, and
70 is what they call normal. So he was sort of higher
functioning, I would say, than most of the other students at
that school. And Jack had an opportunity for his job to move
to California, and I went —-

Q You slowed down a little.

A Pardon? Did I —

Q Are you okay?

A An I —

Q Take a break. Deep breath. All right. There you
go. Tell us, you're living in the D.C. Baltimore area.

B We were living right outside of Washington, D.C. —

Q 211 right. And so —

A —— in a small city called Bowie, Maryland.

KARR REPORTING, INC.
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couple of other people. They would have some supervision, but
it wouldn't be somebody there 24/7.

And so we, you know, started telling Harvey, vyou
know, when you graduate you're going to be able to go to Santa
Barbara to this great program and they're going to teach you
how to cook and how to be on your own. Aand so he was looking
forward to that. And the program was great.

0 How long was he in the program?

b It only lasted about a year, because Harvey was fine
when they were teaching him how to do jobs so that he could
get a job to work and when somebody was at the house with him
supervising, But when there was no one there, Harvey didn't
know what to do with his idle time.

Let's move you on.

>

Okay.

Q Where did he go next?

A Then he came back and lived with us for a few —— a
month or so while we found placement through again, Regional
Center. And they found a wonderful place in Glendora,
California called Casa Carmen. And there were 107 residents,
between 107 and 112 residents there, and he had to share a
room with them,

Q How long was he there?

A He was there for 23 years. And he went to a day

program. He went to workshops. He used their — they had
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their own buses to transport them on field trips. They had

their own bus to take them to the different job sites. Harwvey

had several different jobs when he was living there. And he

did really very well except that he — he liked to eat and he

was eating — well, he was diabetic.

I think maybe I didn't tell it. Harvey was a
diabetic from the time he was like 20 years old. And he was
eating the wrong kinds of food. He would steal them off of
somebody else's plate, or they had vending machines and he
would buy candy.

Q He liked junk food?

A Oh, yeah. So anyway —-

] And did — I'm sorry. I didn't mean to interrupt
you.

A So I mean, while he was living there, you know, he
was happy. He would — we would pick him up whenever there
was a birthday party or something special going on, or if we
went on a trip he would go with us. And he came home about
every other week and spent the weekends with us. 3So, you
know, we were really very close always.

Q So this happened for about 23 years?

2 Yes,

0 So we'd be — Harvey's in his early 40s; is that
about right?

A Yeah. Yeah.
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whatever he did there in his workshop. And then I believe it
was at 2:00 o'clock the buses would be out in front of
Transition Services, and he would get back on the bus and they
would take him back to home. And I just trusted that, you
know, he would get there safely and he would get taken home
safely. I never really was concerned about it.

Joseph did not drive, and so he would make special
arrangements. Harvey went to dances at the Opportunity
Village. Every month they had a big dance, and Joseph and he
would go to the dances together. Harvey joined a bowling
league and they would do that on Saturday, and Joseph would
make the arrangements for the hus.

2nd if I wasn't home for some reason or — we still
continued to go back to Ocean City in the summertime, Jack
and I. And so Joseph had to make Harvey's doctor's
appointments and had to get to the grocery store. So he would
use First Transit to do those type of things, and they used
the service a lot together. But mostly Harvey went to work.
He always went to work by himself and came home by himself.

Q Show the jury one quick picture of the Transition
Services. This is Plaintiff's Exhibit 7-6, Photo 6. It's
right there on your screen. Here you go. Is that picture —

A I have it.

Q You have it?

A Actually, this wasn't Transition Services.
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A It could. The only difference is that when Harvey
was on the bus, they, First Transit specialized in taking
handicapped people, people with mental disabilities and other
disabilities, and it never dawned on me that they wouldn't be
trained. They should have been trained. Every bus driver
needs to be trained.

Q Can I stop you and ask you to just answer my
questions?

b Oh, I'm sorry.

Q You didn't check to see whether or not First Transit
drivers were trained in first aid, did you?

A No. Harvey had been riding on special buses for 30
yvears and there was never an incident.

Q Okay. Now, one of the things that you didn't tell
the jury is that Harvey had a driver's license in
California —-

A Did, oh, yeah.

0 -- 18 that true?
2nd you helped him study for it?

I most certainly did.

And you drive a car?

R &

Yes,
0 And he was able to take the test and to pass the
test for the driver's license —

A We — yeah. T —
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think, was really surprised that Harvey did so well, and he
said, he asked Harvey if he minded —— he asked him some
gquestions from another test, and Harvey answered every single
one. But it was repetition, repetition, repetition. Like I
said, he was 12, maybe 13, but I think 12 when we started
going through that manual over and over and over again.

Q And as a result of that he was able to take the
driver's exam and to pass 1it, correct?

b Oh, vyes.

Q And he did get his California driver's license?

A That's correct.

0 And he did get it maintained or renewed during the
time that he was in California; isn't that correct?

A Pretty much up until he was living at M and 2

[phonetic], that was the last board and care that he lived at.

Harvey never drove by himself. I mean —-

Q But he did drive with you, correct?

Y He drove with me. His brother, Neil, would take him

out and let him drive with him. But even though he had a
license, and I think that's what really made Harvey happy was
to have the license. I don't think he cared that much about
actually driving the vehicle. But he had that license and
there wasn't another person in the 100 and some room facility
or the workshops — he would show his driver's license and be

very, very proud of it.

KARR REPORTING, INC.
104

000233

886273

888243



82268

erms

Mo

L

S

Ln

o

~J

0

10
11
12
13
14
15
16
1)
18
1%
20
21
22
23
24
25

BY MS. SANDERS:

Q These are records from the San Gabriel center. And
do you see there that there's an indication in a nursing
assessment that says Harvey unsupervised will eat foods that
are contraindicated for his disease, and then a little further
down, Staff has concern with Mr. Chernikoff's eating style.
Staff stated that —-

B Will you wait a minute? I'm not seeing what
you're —

Q Okay. I'm sorry. Let me just point it out to you.

A Yeah. Please do.

Q Right —

2y Ch, okay.

Q "Staff has concern that -- with Mr. Chernikoff's
eating style. Staff stated that he eats too fast and will
stuff his mouth with food. Coughing during mealtime is not
uncommon. A choking evaluation and possible care plan is
recommended." Do you see that?

2 Yes,

Q Were you told about that at the time?

P2 No.

Q Do you know whether or not Harvey ever had the
choking evaluation that was recommended?

A No.

0 You told us a little earlier that Harvey was in
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pretty good health during the time that he was in Las Vegas,
that he was doing better.

A Much better, ves.

Q Are you —— and his primary care physician at the
time was Dr. Reddy; isn't that right?

A Yes.

Q Were you aware that just a week and a half or so
before he died Harvey had gone to Dr. Reddy because he was
having complaints of balance problems?

A Yes.

Q Do you know whether or not he ever got that balance
evaluation done that Dr. Reddy recommended?

2y No. They did make an appointment, but he never got
there because he died on the bus. He choked.

0 Now, other than short periods of time, Harvey didn't
live with you as an adult from the time that he was 18; isn't
that right?

A Yeah, except for maybe a month here or a couple
months in between the different facilities he liwved in.

Q s I understand it, you and your husband were on the
East Coast when you learned of Harvey's death, correct?

2 Yes,

Q And you had plans and spent summers in Maryland, I
think; isn't that true?

A Yes, from the time we moved to Las Vegas until
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Harvey passed away.

Q And after the funeral you and Jack went back to —
to the East Coast, correct, for the rest of the summer?

A Several weeks later. We had left all of our
clothes. We had to close up the apartment we were renting.
S0 yes, we had to go back.

Q We talked about this a little bit earlier, but there
is a history of heart disease in your family; isn't that true?
b Yes. I have no problems and my son Nelil doesn't
have a problem. Jack has had. When he was in his 70s, he had

a triple bypass.

0 And yvour mother actually died of a heart attack,
didn't she?

A Yes, she did.

0 Harvey didn't provide any financial support to you,

did he?

A I'm sorry?

0 Harvey didn't provide any financial support to you,
did he?

A No. I mean, he earned anywhere from 50 cents for
two weeks up to $12 and 80-some cents was probably the most he
ever earned a week.

Q Now, you've told us that — that Harvey was buried
just on a Monday. You and your husband did not want an

autopsy done, correct?
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requlations said we had to actually follow what's in our
employee handbook. So yvou know what, we want a free pass
because we weren’t told that we had to specifically do what’s
on page 70. We weren‘t told we had to do it. So, please,
give us a free pass.

Well, what about the promises that were made by this
company to our community? Remember this? Safety is our core
value and it’s considered first in everything we do. Safety
iz our core value. It’s considered everything, first in
everything that we do. We treat all of our employees, all of
our customers and business partners will be treated with
dignity and respect.

That’s unless you’re unfortunate enough to choke to
death on one of our buses. Then we’re going to come into
court — I don’t have a slide there. Then we’re going toc come
into court. And you remember what Dr, MacQuarrie did. Was
that very respectful? Was that treating Harvey with dignity
and respect?

Remember the map here? The other — the other claim
by Ms. McKikbins when she took the stand, you remember she
says, well, I can —— I can only think of —-- remember, she
testified she is the corporate director of safety, okay, over
this whole company. That is her position. Over the whole
company she is the corporate director of safety.

And T asked her, so what cities in the United
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States, Canada, Puerto Rico or Mexico or the U.S. Virgin
Islands are lucky enough to have drivers that actually know
what to do if there’s a medical event? And then she minimized
it. Well, you know what, I think they’'re all in — they’re
all in California. All of them are in California. She
couldn’t even give us a specific city.

Well, here’s a question that I've been scratching my
head over that I really just cannct figure out. If California
iz the exception, then why do you put page 70 in your
corporate policy and manual that goes to — that goes to every
single one of these places all over? And she’s even —— she
testified they’'re now in India. You know, 1f California is
the exception, why do you put it in your whole policy?

And, you know, it’s the wild wild west. We can do
whatever we want here. People in Las Vegas don’t matter.
People in Las Vegas don't matter. Our neighbors to the west
in California, they matter. We're going to teach those folks
how to do it. But we're going to make a choice here over 88
bucks to not train our drivers.

Excuse No. 7, even 1f pages 68, 69, and 70 would
have applied or were followed, it wouldn’t have mattered.
Again, you remember when Dr. MacQuarrie took the stand. His
testimony boiled down to basically there is nothing that could
have been done to save Harvey’s life. Nothing. Nothing could

have been done to save Harvey. So page 70, page 69, page 68,
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forget about it. They don’t matter anyway.

Remember in jury selection when Mr. Alverson stood,
I believe it was right here, he was talking to the members of
the jury who were sitting over here and was asking them have
you ever seen somebody choke before? What do they do? Do
they go like this, do they move around, do they flail around?
And then Dr. MacQuarrie comes in right on que, right on que,
and what does he do? You all remember. You all remember what
he does. Courtroom theatrics and props.

There’s a jury instruction that talks about the
bias, the motive, the relationship to the parties. You
remember who this guy is. He’s a long time buddy of Ms.
Sanders. 20 years they’ve been traveling around to courtrooms
talking to folks like you, bringing that show into courtrooms.
You get to consider that. That’s an actual jury instruction
that you all get to consider, the relationship between that
witness and these parties. Bub remember, the brutal honesty
is he’s paid money to save and help avoid responsibility.

So did Harvey die of choking or was it some other
medical event like a heart attack? And one thing I want to
point out, if it was a heart attack, as we know, 360,000
people die a year from heart attacks. So wouldn’t you think
that page 69 would have been important to train, too? Dr.
MacQuarrie, did you know that? Did you know, Dr. MacQuarrie,

that they also don’t teach page 69? You didn’t know that, did
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you?

S0 did he die of choking or some other random
medical event? Well, let’s see what Dr. Lingamfelter said.
Remember who he is? He has zero dog in the fight. Zero dog
in the fight. This is the person who was employed, he’s now
— he now lives in Colorado doing the same thing for a
community up there. He lives here in Las Vegas. He is the
Clark County Coroner, okay. That’s what he does. He goes out
when somebody is dead. He goes out and he determines how did
they die. That’s what he does all day every day.

He doesn’t come in the courtroom with a 20-year
friend. That’s not his job. WNo, his job is to look and find
out how people die. What does he say? Ch, I'm sorry. This
is the wrong slide. Let’s see. 1’1l move — well, 1'm going
to get back to that, but remember that, what I was talking
about because I'm going to go over that testimony in a minute.

But the other part of this is that they say — Dr.
MacQuarrie says, well, you know what, this food bolus was so
thick there’s just no way it could have — it could have
helped to get it out. Well, if you remember, part of it was
in the vocal cord, but the other part was in the mouth. How
much of it was in the mouth? Three-quarters? Could you have
done a finger sweep and gotten out the three-quarters and
gaved his life then?

He was asked, you know, why did you have difficulty

KARR REPORTING, INC.
14

000223

884293

884283



562260

erms

Mo

L

ey

Ln

o

~J

0

O

10
11
12
13
14
15
16
1)
18
1%
20
21
22
23
24
25

removing the food bolus? And he says that it was because he
was respectful. He was respectful to the family., It was a
little tricky because we were Lrying to accommodate the
family’s wishes for no autopsy. The wishes of Jack and Elaine
to not have their son desecrated by having him cut from his
groin to his neck.

Dr. Lingamfelter said that if we had done a full
autopsy, we would have just extracted out the neck organ, so
you just pull them out. You cut them open, vou get it, you
remove it. It’s that easy. It's that easy. But he was
trying to accommodate the family’s wishes.

You know, it’s not enough to let Harvey choke to
death on their bus. First Transit also wanted the coroner to
desecrate his body. Aand if that’s not enough, then they bring
that witness on the stand to do what he did. Don't let them
disrespect this family any more.

So common sense analysis of 68, 69, and 70, if they
had been followed would it have mattered? Well, you know
what, it’s really kind of like if this was, you know, a
lifequard situation and we had a lifeguard on duty and
somebody drowned and the lifeguard comes in afterwards and
says, well, you know what, I didn’t swim out to save that
person. I didn’t swim out to save that person because, you
know what, it wouldn’t have mattered anyway so I let them

drown. That’s the position that this company is taking. We
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assisting was getting that bottle and putting it up to his
mouth., I was confused. That’s her testimony.

And she says, you know what, First Transit has a
stricter policy than RTC. Remember? RTC’s is more relaxed.
And she said we have to do what's in the contract. It’s the
contract that governs. You will have the contract and you
will see that it says nothing about eating or drinking. No,
what it says is First Transit will do what's in their policy
that’s been given to us in Exhibit A.

And so what is the policy of First Transit? No
eating or drinking on buses. No eating or drinking on buses.
It's pretty clear what the rule was., It’s pretty clear what
their qob was. DBut they have to come in here and they have to
tell you these things so that they‘re not held responsible.
They have to do that. Actually, it’s their choice what they
do, and they choose to do that.

It was RTC and First Transit’s rule to not allow
eating or drinking, and First Transit’s job was to enforce it.
That’s what they were hired to do. That’s why they were paid
the big bucks, the 220 million or whatever it was, and that’s
in the contract. You can actually read how much they made for
this policy in the contract.

What about the promises that were made, again,
safety is our core value? Safety is our core value unless

somebody chokes to death on the bus and we have to create an
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excuse. And in that situation, then we’re going to come in
and we're going to tell folks that, you know what, safety is
not the most important thing. We can alter it and be f[lexible
on the rules, on the safety rules because we don’t want to be
responsible for the things that we do.

Excuse No. 6, Elaine is a bad mother. You remember
the testimony that they —— they kept asking her time and time
again? And also Dr. Stein. Well, Dr. Stein, does a police
officer — I'm sorry. I'm on the wrong slide.

They kept asking Elaine all of these questions
about, well, did you talk to the driver? Did you ask the
driver this cuestion or did you ask the driver that question?
Did you f£ind out when you would take Harvey and put him on the
bus what the rules were? Well, vyou know what, it’s a two-way
street here. It’s a two-way street. And every time Harvey
got on the bus he has this —- this red cooler.

And, you know, there’s been some things mentioned
about the cooler, testimony that was given by Dr. Stein. If
you remember when he took the stand Ms. Sanders said, well,
hey, was 1t open or closed? Because he initially testified I
think it was open. When he’s asked he says, you know what, I
could be mistaken, I don’'t know, instead of taking a hardcore
position like Mr. — Dr. MacQuarrie. You know, he says, I
don‘t — I may have been mistaken.

So where’s the evidence of First Transit ever saying
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one time to Elaine, hey, just want to let you know 1 see your
son has that — that cooler there, just want to let you know
there’s a policy against eating and drinking. Any testimony
to that? Zero. There’'s been zero evidence, zero evidence
that Jack or Elaine knew that Harvey ate on the bus. None.

And you saw, even this witness that was so
disrespectful, you saw even he said that this family it was
apparent that they loved their son. They did everything for
him. Everything possible. They loved and cared for him and
did everything possible to help him. Do you think for a
second if this had been raised to Elaine that she would have
done something about it? Absolutely she would have., But
there’s zero evidence that she knew.

So Excuse No. 5, it’s his parents’ fault for not
having a PCA. In other words, this is literally what this
excuse is, hey, we can’t be trusted to do our job that we’re
getting paid a lot of money for. We cannot be trusted to do

our job even though we’re getting paid, even though we

submitted the bid to come in here to Las Vegas to do this job.

We’re putting ourselves out as professionals, but we can’t be

trusted so you need to have a PCA to make sure that we do what

we promise. You know, you should have had Joseph on the bus
to monitor what our drivers do.
If you remember, Harvey is not required to have a

PCA because as a comminity we are supposed to be able to have
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sense? Okay. All of this has to make sense. This is kind of
like the driver of this red car here coming into court after
he backs into somebody. He comes into court and he says, hey,
[ didn’t see the car in my mirrors, so let me off, please let
me off because, you know what, I couldn’t see the car when I
backed into it in my vehicle. Is that really an excuse?

If First Transit backed into a car, would that be an
excuse if they came in here and said we didn’t see it in our
mirror? Absolutely not. It’s basic driver’s ed. 1It’s the
very first thing that you do when you get into the vehicle.
You adjust the mirror to make sure that you can see your one
single passenger. Your one single passenger that’s sitting
directly behind you.

And then the second part of this. So, hey, even if
you could have seen him, Harvey wasn‘t flailing around. You
can use your common sense here, okay. If you remember, Ms,
Sanders says to try and build the theme of the case, well,
Doctor, I mean, isn't it so instinctive that even babies do
this?

Use your common sense if you have kids. If you have
kids you know that what your kids do, they don’t —-- they don’t

go like this. Instead, what they do is their eyes go like

this and they panic. You have the story that they come in and

choose to tell you, folks, is that even babies grab their

throats. So please don’t let them disrespect this family any
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To be considered for subscription service, a person
must demaonstrate a paltem of no excessive can

. gallations or no-shows, Requests may be made by

contacting a RTC Customer Senvice Representative.

The RTC offers subscription services as an op-
tional component of service, Subscription ser-
vices are allowed under the Americans with Dis-
abilities Acl (ADA) of 1920 bul not mandated.
Your request may be placed on a waiting list.
When a space becomes available, the individual
will be notified. Requests are maintained for
four months, after which, you may re-apply.

Arrlva.l's & Late Arrivals

Passengers should be ready to depart when the
vehicle andves. The drivers are instructed to wait
no longer than five minutes alter the scheduled
time. If your vehicle has not arrived within the 25
minute late window, you may then elect to cancelf
deciine the ride with no cancellation points pan-
ally. Please remember to call and cancel the late
ride and/or any return rides you may have sched-
uled. Vehicles arriving within five minutes before or
25 minutes after the scheduled pick-up lime are
considerad within the window for service. While the
RTC strives to provide on-time service, many fac-
tors may result in a delayed picleup. If your ve-
hicle has not arrived within the window for sendee,
please call the Inguiry Office, open 24 hours a day,
sevin days= 8 week at (702) 228-4800 and press
3 at the volce prompt or (702) 676-1834 (TDD).
Please refer to page 132 for the points policy.

Gated Communities

If & pick-up location is within 2 gated community, it
is Lhe customer's responsibility to arange entry for
the vehicle. When you schedule a trip, please con-
firm the gate code. Any changes should be reported
ko RTC ADA Paratransit Services at (702) 228-4800
or (TO2) 676-1834 (TDD). if a vehicle is unable 1o
anter the pick-up area or the customer falls to meet
the vehicle outside of the community, the custom-
ar's trip will be designated as a NO SHOW. Please
note that some gated communities may have desig-
nated pick-up/drop-off location(s). Please check wilh
customer sevice when you are scheduling a ride.

T e L . L S e
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RTC Paratransit Same-Day-Service

A new pilot program offering same-day-service
requests will become available to RTC Paratransit
fiders in January 2040, This pilot program will offer
ADA certified riders an option for non-emergancy,
unplanned medical needs and s made possible
through Federal "New Freedom” funds. Using the
same-day-scrvice request program, RTC Paratransit
riders can schedule non-life threatening medical
trips only, Trips can be for any moedical reason, for
example, phamacy, therapy, ete. The same-day-
service is provided to ADA certified riders within the
ADA senvice area. There Is no additional charge for a
same-day-service ride; the fare is the same as ADA
Paratiansit service, Sama-day-senvice ride hours

are Monday through Friday, 8 a.m. to midnight. No
weekends or holidays. To schedule a same-day-ser-
vice request, call 228-4800 and select “Same-Day-
Service Reguest” to scheduls your ride. Reservations
can be made Moenday through Friday from

7 auam. 108 pam.

Contacting Customer Service

RTC uses an automated phohe system to assist in
efficiently routing customers' calls. The sendce s
available 24 hours a day, 7 days a week.

When you call 228-4800, you will hear the
following prompts.

Interactiva Voice Rasponse (IVR)
{702) 222-4800

1 Confirm or cancel a ride
2 Schedule a ride

3 Inguire on a current ride or
schedule o same day medical trip

4 Certification or eligibility

5 Verify customer Information

& General information

7 System Comments

0 Speak to @ representative

* 5 Hemal menu choices

# L‘:usmmers can confirm or cancel their rides for
the naxh.i‘hree days without having te speak to a
custoimer PWJ'{:H rapresentative. Please contact

Customer Sﬁm'::e for your access code required
to use the aum‘mafed s_ystem
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Ride Check

Paratransit users now have the ability to
check the status or cancel a previously
scheduled Paratransit ride. Log onto the
RTC's Web site, rtcsnv.com for step-
by-step instructions. Or you can call our
Paratransit Customer Senvica office at
(702) 228-4800,

Shared Rides

RTC: ADA Paratransit Services Is a publie
transportation sevice. Whenever pos-
sinle, the RTC will schedule rides with
multiple passengers. This means you
will be sharing rides with other persons
with disabilities. Please be a courleous
rider, Riders who require medication or
owyEgen at regular intervals should be
advisad that their trave! time could be
approximately 20 minutes depending
on the distance traveled.

Destinations
A destination may not be changed
after 6 p.m. the day before yvour trip

is scheduled. Travel arangemonts
with more than one destination will be
treated as separate trips and must be
scheduled and cancelled separately.

Vehicles

RTC ADA Paratransit Services may
contract with other providers for
transportation service. The Customer
Service Representative is unable to
tell you what type of vehicle will be
used for your trip.

7. All vehicles used through this senvice

are required to display a RTC sign on
thelr vehicle. If you do not sae the sign,

“ ask the oparator to show it to you.

Cancellations & No Shows
To cancel a seheduled trip, call Para-
transit Reservations at (702) 228-4800
or (702) 676-1834 (TDD). Trips must
be canceled no later than 6 pom. the
day prior W the scheduled pick-up W
ensure no points are assessed. This call
can be made 24 hours a day using the
VI phone systam.

The following point system is used to determine
penalttics for recurring NG SHOWS.

RTC NO SHOW Categoties

Limited Motice - any ride cancalad betwaan the
hours of 6 p.m. and 7 p.m. the day prior lu the
scheduled pick-up. ONE

Early Notlce - any ride canceled after 7 p.m. the day
prior to the scheduled pick-up untll four hours prior
to the pick-up time. TWO

Late Motice - any ride canceled from within four
hours to 30 minutes prior to the beginning of the
pick-up window [five minutes before the pick-up
lime], THREE

Motice at Door - any ride canceled by notice from
the customer to the driver within the 30 mimite

pick-up window [five minutes before to

25 minutes after the pick-up ime). FIVE

Mo Netice - any ride canceled by telephone from
30 minutes prior to the beginning of the pick-up
window [five minutes before the pick-up time]. FIVE
Mo Show - any ride for which an authorized
paratransit service vehicle arrives at the designated
pick-up location, walts the prescribed five minute
periad from the scheduled time, and the passenger
Is not present to board the vehicle. FIVE

In the event you are a NO SHOW for a rde, the
return fde or any additional ride(s) scheduled
for that day will not be automatically canceled.
Please call (702) 228-4800 or {702} 876-1834
(TDD} and select option 1 to cancel any return/
additional rides you had scheduled that will no
longer be needed.
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The MO SHOW category points will aceurnulate and
are used to determine suspension of sewvice. Riders
are notified by mall when they cause a NO SHOW
that qqnﬁﬁes lor points being assessed. Suspension
of service may result from points accumulated as

follows:

Within

Mo Show Suspension
Point Value Period of Period
18 30 Days 15 Days
36 60 Days 30 Days
b4 120 Days 90 Days
20 180 Days & Months
Right of Appeal

Anyone alfected by this policy ie entitled to reguest
an appeal.

The RTC complies with the Americans with Disabilitles
Act of 1990, available for review at fta.dot. gov.

Contact the RTC comment team at (702) 228-4800,
option 7 if you need further assistance. The comment
leam is avallable T a.m. to 6 p.m., seven (7) days

a weel. =

Rider Rules

The RTC's goal is to provide a safe, com{ortable
commute for individuals traveling on RIC vehicles,
To assure a pleasant commute for all, please
abserve the following rules:

b Seatbells are required by passengers on vehicles.

b No eating is allowed on the vehicls, and drinks
must be in spill-proof covered containers.

P Smoking is prehibited on the vehicle.

b Proper attire, including shirls and shoes or
approptiate foot coverings, 15 required on
the vehicie.

b Personal musical devices are allowed with
head phones as long as the sound is not
audible to others.

P Please do not distract the driver while the
vehicle Is In motion.

P Medication(s} and ather personal belongings are
the responsibility of the rider to ptan for when
fiding paratransit.

Wheelchairs & Mobility Devices
Al vehicles used for service in the RTC system are
100 percent ADA accessiblz.

Vehicle operators will assist customers in boarding
and deboarding the Paratransit vehicle as needed.

All mobllity devices such as wheslchais, scoolers and
three-whesl carls must be secured in the vehicle and
canfarm to the ADA definilion of a "common wheel-
chair.,” A "common wheelchair” is such davice that
does not exceed 30 Inches in width and 42 Inches
in length, measured two Inches above the ground,
and does not weigh more than 800 pounds when
occupied. The RTC offers mobility device users a free
and voluntary program designed to identify secure-

-~ ment locations to assist drivers In quickly and safely
o securng the equipment on the bus. Please contact
© 'B76-1815 or TDD 676-1834 for mare information
“and reference the S.A.F.E. program.
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T your condition changes in a manner
- that requires you to use an assistive
i mobility device or change the type of
mobility device used during your initial
functional assessment, It must be
reporied to the RTC Certification Office
al {702) 228-4800 or 676-1815
within 15 days. Due to this change In
your condition, you mey be required to
undergo an additional functional assess-
ment to determine what effect this
changa may have on your functional
ability, Your current eligibility status may
be altered as a result of your new func-
tional assesament.

Service Animals

P Senvice amimals are welcome
and ride free-of-charge.

- b A disruptive service animal will
be treated according to the
Megal and Disruptive Behavior
Policy. (pg, 19)

» Senvice animals must sit on

the flaor or on the passenger's

lap. They may not accupy a

passenger seal. All other

e P animals must be in a secure

P T cAage in order to board the
o Paratransit vehicle,

Children

P Children under six ycars old
must be accompanied by a
responsibla parly.

b Children under six years old or
who waigh less than GO pounds
must be secured in an approved
child safety seat provided by the
customer.

b} Strollers must be collapsed to
fit between the seat and the
customer. Non-collapsible
strollers are prohibited,

¥ For safety reasons, children
capable of sitting on their own
must sit in a seat and not on an
adult's lap,

T LT e L T e T T T e i

Personal Care Attendants
& Companlons

A Personal Care Attendant (PCA) may ride free-
of-charge when accompanying an individual
certified by the RTC Certification Office as requir-
ing a PCA. The nead for a PCA will be deter
mined during your evaluation appaintmant,
One companion may also accompany an
eligible rider. A companion will be chargad

the same fare as the eligible rider. Let the
Customer Service Representative know at the
lime the resepvation Is made if you will be
iraveling with & companion, a PCA or both,

Unattended Passenger Policy

Customers determined as unable to be left
unattended (based on age, cognitive limitations

or special request of the responsible party) may
schedule rides and ride unattended; however,
arrangements must be made to have a responsible
party meet the Paratransit vehicle at each location.

The "unattendod passenger” form must be
completed and on file. Please contact the RTC
Certification Office at 228-4800 or 676-1815
If this senice is required.

The: drivar will only wait five minutes for the
responsible party to meet the Paratransit vehicle.
If no ene arives, the driver will notify the RTC and
continue an histher routs, The RTC will allempt
o reach the designated emergency contact
person. If the customer is not met by the end

af the route, hefshe will be returned to the bus
yard. The responsible party will be required to
pick up the customer at the bus vard and must
show proper identification. The customer will

not be lelt unattended, and the police will be
notified to assist in locating a responsible party.

Failure 1o have a responsible party meet the
vehiole is a violation of RTC's Disruptive Behavior
Policy, and customers are subjected to suspension
and/or a fine may be assessed for expenses
incurred by the RTC for violation of this policy.
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Carry-on Bag Policy

Customers are permitted to carmy on only the number
of bags that they are able to manage independently
without the assistance of the driver. Due to space limi-
tations and the time it takes 10 board the vehicle, the
number of shopping bags s restricted to those that can
be easily handled by the customer and camied aboard
without delaying the vehicle. The camy-on items must
fit within a certain space either on your lap or In front
af your area, If a customar brings maore than hefshe

Is able to manage independently, it will be the cus-
tomer's cholce on whether to board with 2 manageahie
amount of itams and find allermative transportation
to carry the remaining packages, or decline the trip.

Shopping Cart Policy

Shopping carts or any type of cquipment used to assist
with transporting packages, groceries, clothing or other
items are allowed on a limited basis, When space is
limited, priorty must be given to RTC ADA Paratransit
wheelchair passengers, Caits can be no larger than
28.5" high by 12" deep by 15.5" wide. The customer
must bring a securement device (for example a bungee
cord) to secure his/fer cart. It will cost an additicnal
$.50 cants for each ride with a cart. Rides with carts
are on a standby basis and will be notified between 6
p.m. and 8 p.m. on the evening prier to senice if space
is available for the cart trip, The trip must be reseved
and appraved with the cart, ar the driver will be unable
to transport the customer with hisfher shopping catt.

If your cart s declined due to space avallability you
may cancel the ride with no cancellation penaity.

002064

Ilegal & Disruptive
Behavior Policy

The: RTC established an flegal and Disrup-
tive B=havior Policy to address the safety
and well-being of customers, passengers,
and staff of the RIC and its contractors.
The policy deflnes categories of illegal and
disniptive behavior snd the congequences
tor such behavior, It's in effect in and
around vehicles and facilifies owned and/
or opurated by or an behalf of the RTC,
including all RTC fixed route semnvice, the
Metropolitan Area Express (MAY) senice,
the Deuce senvice, ACE, ACExpress, QTC
ADA Paratransit Services, CAT STAR spe-
clalized senice, Silver STAR senior trans-
partation service, FDR, and other services.

The RIC recognizes that an individual's
disabillty or medical condition may cause
a passanger to unknowingly and/or unin-
tentionally violate the Iltegal and Disrup-
tive Behaviar Policy. For this reasun, the
RTC looks at each violation Individually,
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Driver Services

Drivers will assist passenpers who are
unable to maneuver themselves from
their door or designated pick-up loca-
tion o the vehicle, provided it is safe for
them to do so.

Drivers are Allowed to;

Maneuver your manual wheel-
chair if you need assistance from
aulside your door to the vehicle

Lend a steady arm if you need
assistance

Provide directions oract as a
sighted guide to/from vehicle i
you are visually impaired. If you
feel you need this type of assis-
tance, please notify the driver.

Drivers are Not Allowed/

Regquired to:
Operate or push your electric
maobility device (for example,
alectric wheslchair or scooter)
Operate or push your equipment
or shopping cart up or down
stairs or stesp inclines

Cross residential thresholds

Lift or camy riders

Carry packages or other items
Drivers are trained not to perform these

' activities. Please do not make these
requests of your driver,

1 Please keep your information

- current and natify the RTC of
any change of address, phone
' number, emergency contact
information, ete,

Door-to-Door

RTC ADA Paratransht Senvices provides "door-to-
daor” senvite. The diver will comea toe your door to
let you know the bus has arrived, Please attempt
to keep an eye out for the vehicle. However, there
will be some locations and/or situations where the
driver cannot leave the vehicle. When plcking-up
ar dropping off an private property, there are often
designated areas where a driver is permitted to .
stop. In order for us to senve you, it 15 necessary
for you to wait for the vehlcle at the marked stap.

Questions & Comments

We want to hear from you. Please contact
Customer Senvice at (702) 228-4800 option 7 or
(702) 676-1834 (TDD) 1o ask a question or leave
us your comments, complaints, sugfestions or
recommendations. Or if you prefer, you can wiito to:

RTC Paratransil Services,

600 S. Grand Central Phwy., Ste. 350
Las Vegas, NV 89106

Attn: Customer Sendce or

e-mail us through our Web site at
resnv.com.

When making a comiment, please lry to provide
as much detail as possible so we can properly
address your concern, For example, i you're
reporting a situation involving a Paratransit
vehicle, the exact date is nccessary.
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Important Numbers

RTC ADA Paratransit
Customer Service

Scheduling

(702) 228-4800 option 2 or
TDD (T02) 676-1834

7 Days a waak 7 a.m. to 6 p.m.

Same Day Reservations
(702) 228-4200 option 3 or
D (702) 676-1834

Mon, - Fri. 7 a.m. to B p.m.

Inguiry/Same Day Cancellations
{702) 228-4800 option 3 or

100 (702) 676-1.834

7 Days a week 24 hours a day
Certification Office/Lost 1.D. Cards
(702} 676-1815 or

TOD (TO2) BYE-1444

Mon. - Fri. 8 a.m. — 4:30 p.m.

Comments

(TO2) 228-4800 option ¥ or
0D (702} 676-1834

T Days a week 7 a.m. to 6 p.m.

RTC Administrative Offices
(702) 676-1500 or TDD (702) 676-1834
Mon, —Thurs, ¥ a.m. to & p.m.

RTC Fixed Route Customer Service
(TO2) 228-T43% ar
TOD G76-1834

7 Days aweek T a.m. to 7 p.m.
Holidays 7 a.m, to 6 p.m.

Closed Christmas and Thanksgiving
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Report concerning death of Harvey Chernikoll
From the desk of: Kenneth A Stein, M.D.

I, Kenneth A Stein, M), am a physician licensed to practice medicine in the State of
Missouri since 1991. I am Board Certified in Internal Medicine by the Amcrican Board of
Internal Medicine. I am Board Certified in Emergency Medicine by the American Board
of Physician Specialties. [ have subspecialty cerfification in

Neurocritical Care by the United Council of Neurologic Subspecialtivs. [ practice
emergency medicine and crifical care medicine. Please see my CV for further details.

In preparing this report I have reviewed the following:
Medical records concerning Mr. Harvey

Depositions of: Jack & Elaine Chernikofl

Autopsy report

Incident / death report

Mr. Chernikoff was a 51 y.o. male at the time of his death on July 29, 2011.

He had a medical history notable for diabetes mellitus, Hypertension and elevated
cholesterol, In addition he had a diagnosis of mental retardation and schizophrenia, Mr.
Chernikoff was considered disabled. As he was unable to live independently, he lived
with a caregiver. Mr. Chernikoff’s family had made arrangements with Regional
Transportation Center / First Transit to provide supervised bus transportation for Mr.
ChernikofT to bring him from his home to work and hack.

On July 29, 2011, Mr. Chernikoff was picked up at his home by the CAT bus. He was in
no acute distress at this time. On the bus Mr. Chemikoff was seen on video to be sitting in
the row of seats directly behind the bus driver. At 7:57:43 a.m. Mr. Chermikoff was seen
ko start eating a sandwich, He was eating very quickly. He completed eating this
sandwich at 7:59:27 AM. (1 minute 34 seconds later). At 7:59:47 A M. Tt was apparent
that Mr. Chernikoff was in acute distress.

Within a reasonable degree of medical certainty the reason for Mr. Chemiko(l’s distress
was that he was choking on the sandwich he had been cating, some of which remained in
his mouth. Mr. Chernikoff was unable to stand up as he was wearing a seatbelt and was
unable to remove the seatbelt. Mr. Chernikoff began to slump over / leaning to his right
side, cventually hanging over in to the aisle of the bus still restrained by his seat belt.

At 7:59:59 A.M. The bus driver had stopped the bus and now exited the bus to assista
female passenger off of the bus. The bus driver reentered the bus at 8:00:37 A.M. At the
lime the bus driver re- entered the bus it can be seen on the video that Mr. ChemikofT was
slumped over towards his right side, The bus driver did not notice Mr. Chernikoff’s
condition and he started to drive the bus again, At 8:03:40 AM. the bus driver said
“Harvey” and when Mr. Chernikoff did not respond the bus driver shook his arm. At
8:04:15 the bus driver went to Mr. Chernikotf’s side. He was unable to get any response
from Mr, Chernikoff, At 8:06:00 there was a call to the bus driver from a person,

00200%
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Report concerning death of Harvey Chernikoff
From the desk oft Kenneth A Stein, M.

presumed to be a dispatcher from First Transit. The bus driver informed them that there
was an emergency and that he nceded for them to contact 911.

Emergency Medical Service providers arrived on the bus al 8:15:42 A.M. and found that
Mr. Cherniloff was without signs of life. A cardiac monitor showed that Mr. Chernikof{’s
heart had stopped (asystole). No resuscitative efforts were attempted and he was
pronounced dead. At no time prior to the arrival of EMS providers did the bus driver
attempt to perform a Heimlich maneuver, nor did he attempt Lo clear the food from Mr,
Chernikoff”s mouth, nor did he attempt to perform CPR (Cardiopulmonary
Resuscilation).

A limited autopsy was performed. The external examination showed that there was a 50
gram object in Mr. Chemikoff’s mouth. Based upon the appearance of the object as well
as (he odor and the history the medical examiner felt that this object was partofa
sandwich that contained peanut butter. The cause of death was listed as : “Choking”. No
internal examination was done at autopsy. Lab studies were obtained from blood and
vitreous fhuid.

Discussion:

Within a reasonable degree of medical certainty Mr. ChernikolT died from asphyxiation
(e.g he “Choked to death™), The cause of this was a peanut butter containing sandwich
that was in his mouth and blocked his airway. Within a reasonable degree of medical
certainty, had the bus driver noticed Mr. Chernikofl”s condition in a timely manner and
attempted the Heimlich maneuver and/or CPR in a timely manner; or if he had contacled
911 emergently Mr. Chernikoff would have survived this incident and would nol have
died on this date.

The Heimlich maneuver is a fairly simple maneuver that non-medical professionals can
learn and use to rescue people who are choking on an object.

The following website is a training video teaching the Heimlich maneuver:
hitps:/fwww.youtube.com/watch?y=DE45ks9milw

The following websites have videos that show people who are not medical professionals
successfully using the Heimlich maneuver.

hitps:/iwww.youtube com/watchv=N_Zle2z]j54

https:/fwww.youtube.com/watch?v=10BQuai39-w
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Report concerning death of Harvey Chernikof!
From the desk of: Kenneth A Stein, M.D,

Likewise CPR is widely taught to persons who are not medical professionals,

1 reserve thte right to modify my opinions as expressed above based upon additional
malerial that may become available to me. In addition at time of deposition or trial if
questions are asked of me that are not covered in this above report I may or may not have
opinions that are not addressed in this report.

st 0 TS 10 '

Kenneth A Stein, M.,
June 24%, 2014
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DISTRICT

CLARK COUNTY,

JACK CHERNIEKOFF and
ELAINE CHERNIKOFF,

Plaintiffs,

FIRST TRANSIT, INC.; JAY
FARRALES: DOES 1-10:; and
ROES 1-10, inclusiwve,

Defendants.

COURT

No.

DEFOSITION OF KENNETH A.

TAKEN OGN BEHALF OF

MARCH 25,

NEVADA

A-13-682726-C

STEIN, M.D.

THE DEFENDANT

201

5

(Starting time of the deposition: 2:12 p.m.)

JOB NO.: 237443
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KENNETH A, STEIN, M.D. - 03/25/2015
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I NDEX

PAGE
QUESTIONS BY:
Ms. Sanders 5
Mr. Cloward G54
Ms. Sanders 100
Mr. Cloward 101

EEXHIBTITSES

EXHIBIT DESCEIPTION PAGE

{(No exhibits marked.)
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KENNETH A, STEIN, M.D. - 03/25/2015
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Page 3

1 DISTRICT COURT

2 CLARK COUNTY, NEVADA

3

L JACK CHEENIEKOFF and )

5 ELAINE CHERNIKOFF, )

& Plaintiffs, )

3 VS ) No. AR-13-682726-C

8 )

9 FIRST TRANSIT, INC.; JAY )

10 FARRALES; DOES 1-10; and )

11 RCOES 1-10, inclusive, )

12 Defendants. )

i3

14

15 Deposition of KENNETH A. STEIN, M.D.,

16 produced, sworn and examined on the 25th Day of
17 March, 2015 between the hours of 2:00 p.m. and
18 5:00 p.m. at the offices of St. Louis Corporate
19 Center, 1033 Corperate Sgquare, in the County of
20 St. Louis, State of Missocuri, before Rebecca
21 Brewer, Registered Professional Reporter,
22 Certified Realtime Reporter, Missouri Certified
23 Shorthand Reporter, and Notary Public within
24 and for the State of Missouri.
25

Litigation Services | 800-330-1112

www.litigationservices.com
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LPPEARLNCES
FOR THE PLAINTIFF:
Mr. Benjamin Cloward (via telephone)
Cloward Hicks & Brasier
721 5. Sixth Street
Las Vegas, Nevada, 89101

(702) 960-4188

FOR THE DEFENDANT:

Ms. LeAnn Sanders

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, Nevada, 89117

(702) 384-7000

Court Reporter:

Rebecca Brewer, RPR, CS8R, CRR

Page 4
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KENNETH A, STEIN, M.D. - 03/25/2015
Page 5
1 IT IS HEREBY STIPULATED AND AGREED by and
2 between counsel for Plaintiff and counsel
3 for the Defendant that this deposition may
- e taken in shorthand by Rebecca Brewer,
5 RPR, CRR, CSR, Certified Court Reporter,
o and Notary Public, and afterwards
7 transcribed into typewriting; and the
8 signature of the witness is waived.
9 * & * * .
10 KENNETH A. STEIN, M.D.,
11 Of lawful age, produced, sworn and
12 examined on behalf of the defendant, deposes
3 and says:
14 EXAMINATION
15 QUESTIONS BY MS. SANDERS:
16 Q Would you state your full name, please?
17 A Kenneth Adam Stelin, M.D.
18 Q I introduced myself before the
19 deposition started. But for purposes of the record,
20 my name is LeAnn Sanders. I represent First Transit
21 and Jay Farrales in this case. You've got a couple
22 of things in front you. What did you bring with you
23 to the deposition today?
24 A One is an e-mail that just lists the
25 address of the deposition. And one are notes on
Litigation Services | 800-330-1112

www.litigationservices.com

888043
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KENNETH A, STEIN, M.D. - 03/25/2015

Page &
reading the records, watching the videos, reading

the depositions, and various other materials related
to the case, such as the incident report. And the
other is a copy of my report in the case.

Q Okay. You've had your deposition taken
before, I know, from --

A es,

Q From looking at your CV, do you feel
comfortable to just jump right in or do you want me
to go through any admonitions?

il Yes,

Q When were you first contacted to
potentially be involved in reviewing this case?

A Sometimes in the first half of 2014, 1T
balieve.

Q And who was it that contacted you?

A IL was either Mr. Cloward or someone
from Mr. Cloward's office.

Q Do you know how it was that
Mr. Cloward's office got in touch with you?

A I don't remember if the initial was
phone call or e-mail,.

Q Do you know how they got your name?
yil No.
Q

Had you ever worked with Mr. Cloward on

Litigation Services | 800-330-1112
www.litigationservices.com

8848444

988044
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KENNETH A, STEIN, M.D. - 03/25/2015

Page 7

1 any cases previously?

2 A Not that I specifically remember.

3 Q He has -- Mr. Cloward has a co-counsel
4 by the name of Charles Allen. Is that a familiar

3 name to you?

6 A Just from this case.

7 Q Okay. Have you ever spoken with

8 Mr. Allen about this case?

9 A I don't specifically remembering

10 speaking with him. I remember speaking with

11 Mr. Cloward. T don't remember speaking with

12 Mr. Allen.
13 Q When is the first time you remember
14 speaking with Mr. Cloward?

15 A It was sometime shortly after the

16 initial contact. Usually what will happen is I'11
17 usually be contacted by phone or by e-mail and Lhen
18 generally the attorney will want to speak before

19 sending records over Just to make sure I'm a good
20 fit. And I want to make sure I'm a proper fit for
21 reviewing the case.
22 Q Other than e-mails, did you ever receive
23 any like written communications, letters, anything
24 like that?

25 A I think there was some CDs or records

Litigation Services | 800-330-1112

www.litigationservices.com
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1 that were gsent and there might have heen a letter
2 that was included with that.

3 Q Do you still have a copy of those or

4 that original letter and information that you were
D originally sent?

6 . I would need to check back in my file
7 and see if I did.

8 Q A few months ago we had requested a copy
9 of your entire file. And other than copies of the
10 records, which we already have, the only thing that

11 we received was a couple of more recent e-mails.

12 Would you still have copies of e-mails that you had

13 from Mr. Cloward originally and during the course of

14 this case up through -- I think the first ones we

15 received would have been in December.

16 i Yeah. A&nd, generally, all those would

£ 7 entail would be, hi, here are Lhese records, Lhere's

18 usually not much detail other than, here, please

15 review this and let's talk.

20 Q Okay. My question, though, was: Would

21 you still be able to retrieve any earlier e-mails?

22 it I believe I would be.

23 Q What about billing information? The

24 only thing that we've received is that -- and we

25 hadn't even received a copy of an invoice. It would
Litigation Services | 800-330-1112

www.litigationservices.com
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have been, I think, just information that you were

paid a $2,000 retainer but there hasn't been any
additional information we've received as far as how
or when you've been paid for your review in this
case,.

A The best billing records would most
likely be to ask them to send copies of checks.
There was a three-hour preparation time for today's
deposition, which I received a check today.

Q Okay. And did you speak with
Mr. Cloward in preparation for the deposition today?

A Yes.

Q When did you speak with him?

A Yesterday and today.

Q Okay. Tell me just generally what
your -- the substance was of your conversation with

Mr. Cloward in preparation for the deposition.

A Running over the facts in the case. A
lot of that depends on the attorneys. Some
attorneys feel okay describing more detail. Socome

attorneys say that's work product and not to be
discussed, but basically it was what happened in the
case, the timing of things, what my position is of
the case, that sort of thing.

Q Okay. Was there anything that you

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 10
discussed with Mr. Cloward, either yesterday or

today, that wvaries in any significant way from what
we see summarized in the report that you prepared?

A The main thing 1is since then I did --
when I first wrote the report, I did not have the
deposition testimony of the driver. Apparently
there was some other materials that were obtained
from First Transit considering -- concerning
training, what training there was or what wasn't.
And then there was the defendant's expert's report,
which I did not have when I initially prepared my
report.

Q Let's kind of go back to the beginning.
If you can recall what information you received
initially, like in the first grouping of information

that you received from Mr. Cloward.

A What I think -- what I remember
receiving initially was the -- I guess it was the
incident report and the autopsy and some of those
related papers. And then there were the videos that
waere taken on the bus. And I'm trying to remember
what else there was initially. At some point I got
the parents' deposition. I don't remember
exactly -- I think those came afterwards but I don't

remember exactly.

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 11

Q Okay. And then you said you received
some additional information after you got that first
group of information. What did you receive -- well,
let me back up. How many times have you received
groupings of information pertaining to the case?

A There were a few over the months., I
don't remember the exact dates. But there was the
defense experts. 1I'm not sure 1I'm pronouncing --
MacQuarri?

Q Dr. MacQuarri?

A Saw the report and then there was the
deposition of the bus driver.

Q Okay.

A And somewhere along there there were
also the incident reports, the letter that was --
I'm not sure if you would call it an affidavit that
was -- or incident report that was written by the
bus driver. There was the police incident report.
I have not seen and would be nice teo see if there
was an actual ambulance run sheet or if there was a
timing of a 911 phone call as to what time 911
actually received a phone call.

Q Have you been provided with copies of
any of Harvey's prior medical records?

A Oh, yes. Thank you very much. And I

Litigation Services | 800-330-1112
www.litigationservices.com
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1 did have prior medical records. I don't remember

2 the exact names of the facilities but there were

3 several medical records and those would have been

4 provided to you. I know there was Cedar Sinai and
5 several others.

6 Q The first time you spoke with either

7 Mr. Cloward or somebody from his office, tell me

8 generally what were you told about the case.

9 A A lot of it would have been summarized
10 in the initial cover letter that was sent to me

11 either by e-mail or along with the records.

12 Basgically about someone who was on a bus and had

3 passed away and I don't remember specifically if it
14 said the word that there was a question of choking
15 or not at that time. But, once again, that would be
16 in the cover letter.
17 Q Okay. Would you have -- do you have a
18 file of the communications that you've had with
19 Mr. Cloward's office?
20 Fil Just if I do, look on my e-mail.
21 Q Okay. You said that there would have
22 been like a letter, initial communication, would
23 that have been a paper letter or would that have
24 been an e-mail, too, do you think?

25 A I actually have tc check.

Litigation Services | 800-330-1112

www.litigationservices.com
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Page 13

1 Q Okay. Would you do that for me and

2 check to see if you can find whatever it was that

3 you received initially and then provide it to

4 Mr. Cloward?

5 A Sure. What I generally state is I'll be

6 pleased to provide those things if someone will

7 remind me afterwards and as long as retaining

8 counsel doesn't have cbjections to my providing

9 those things.
10 Q Yeah, it's discoverable in Nevada. And
11 we're working under Nevada rules in this case.

12 A Okay.
13 Q Have you ever met Mr. Cloward personally
14 or just talked to him on the phone?

15 A No, just on the phone.
16 Q Can you estimate for me about how many
17 times you've spoken with him on the phone?

18 A Five or six, I would guess.
19 Q And, as far as you recall, you have not
20 spoken with Mr. Allen or anybody in his office?
21 A I don't remember if there might have

22 been one of the calle where Mr., Allen might have on
23 it. I don't specifically have a memory of it.
24 Q Do you know any of the medical care
25 providers who -- whose names you saw in any of
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Harvey Chernikoff's medical records?

A No.

Q Have you made an attempt to contact the
coroner who did the coroner's report?

A No.

Q Do you know or have you ever met the
plaintiffs in this case, Mr. and Mrs. Chernikoff?

il Nao.

Q You didn't know Harvey before he died,
did you?

A No.

Q Other than the one report that you have
prepared, have you been asked to do any other,
either supplemental or additional reports, or to
look at any additional documents?

A I mean, only those documents that I

menticoned thal came allerwards.

Q Okay. You have reviewed those
documents?

Fil Yes, so I reviewed the bus driver's
deposition. 1 reviewed defendant's expert's report.

Q Qkay. You -- I believe that you --

well, strike that. As a result of any of the
additional documents that you've reviewed, has it

changed any of the opinions that you had expressed
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previously in your report?
A No, not really. I was kind of surprised
by defense expert's report of his opinions.
Q These are the notes that you -—-
A Yes, ma'am., I will say that those are

done with Dragon Dictate Voice Recognition
Transcription Software so sometimes there's some

weird word substitutions and such.

Q Is this a copy that I can have?
it Yes.
Q I don't want to take the time now to

review it. I did get a copy of what appears to be

just the first page on the notes that you have here.

But you've got additional notes here for the
deposition of Mr. Farrales and Dr. MacQuarri's
report and the deposition of the mother. This is
the extent of the notes that you have?

A Yes,

Q When was it that you prepared the last

two pages of the notes?

A Yesterday and today in preparation for
today.

Q Okay.

A Actually, I can just keep those up here

with me just in case I need to refer to those.
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1 You're more than welcome to have them afterwards.
2 Q All right. I do have a copy of your CV,
3 but can you estimate for me about how many times
4 you've been retained as an expert to review
3 litigated cases?
6 A I don't have a total listing. I wculd
7 kball park guesstimate, it's a broad guesstimate, but
8 somewhere around 400 cases.
9 Q And over how many period of years?
10 A Since 2002, T believe. So that would
11 be, boy, getting old, 13 years.
12 Q Okay. Can you give me a rough
13 percentage of how many times you've been retained on
14 behalf of the patient or the plaintiff in a case as
15 cpposed to the defendant who's being sued?
16 A If you take over the whole time all the
17 cases, it works out about 90, 85 percent plaintiff,
18 5 percent defense. I'm more than willing to do
15 both. I'm actually happy to get additional new
20 defense cases. 1I'm listed with a defense research
21 institute's database of experts. But just what
22 comes across my desk is about 95 percent plaintiff,
23 a lot of which will be pre-suit. And then after I
24 review them, may not actually go on to be filed.
25 Q Do you still maintain a clinical
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1 practice?

2 A Yes.

3 Q Can you estimate for me about how much
4 time you spend in clinical practice versus the

3 expert work that you do?

6 A Clinical practice, I'm full-time

7 practicing critical care medicine, part-time

8 practicing emergency medicine. Average hours per

9 week, if you do it on a monthly basis, would be
10 somewhere about -- T1'd guesstimate somewhere around
11 42, 44 hours a week clinical work. If wyvou take

12 everything together, the medicolegal reviewing as
3 far as my medical clinical practice, it would be

14 about 85 percent of the time would be clinical

15 practice, 15 percent of the time, ball park, would
16 be medicolegal.

17 Q Have you ever participated in a case as

18 an expert for a case that's going on in Nevada?

19 A That's currently? I think I have four
20 I've reviewed. That was several years ago. There's
21 not another one that I can remember that's currently

22 going on in Nevada.
23 Q Do you recall anything about the other
24 cases, besides this one, that have been venued in

25 Nevada®?
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1 A I guess I vaguely remember talking to an
2 attorney from Nevada and that was about five or six
3 years ago. I don't even remember the name of the

4 attorney or the specifics of the case.

3 Q Did any of the four or five, or however
6 many cases you've had in Nevada, go to either

7 deposition or trial?

8 A I do not believe so.

9 Q Other than this one?

10 A Correct.
11 Q How many times have you testified in
12 trial?

3 A In trial, whether it be at -- physically
14 present or, if my terminology's correct, evidentiary
15 testimony, 1f that's correct, if you show it at

16 trial, or am I getting my terms mixed up? The one
17 where Lhey'll show up at Lrial 1f you --
18 Q There may be a videotaped deposition for
19 purposes of trial. Do you think you've done some of
20 that?
21 A I've done some of those and I've also

22 been physically present, total testimony given for
23 trial, I believe, about 26 times.

24 Q In any of the cases that you've

25 reviewed, has there been an issue of alleged choking
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other than this case?
A And this is going from, you know, the
best of my reccllection. I don't specifically
remember that being an allegation in the cases.
Q You are -- I think you said you have

some websites or you have signed up with some expert
groups or something like that?

iy Well, 1 do have that, yes.

Q Okay. How long have you been offering
your services as an expert through some type of
expert service?

A I believe it was either 2005 or 2006.

Q Do you know if that's how Mr. Cloward
got your name? Or I asked you that question, you
don't recall?

A Yeah. I don't specifically remember.

Q Okay. As far as your own practice is
concerned, can you estimate for me about how many
times you have performed the Heimlich maneuver
yourself in an emergency situation?

A I'm trying to remember if I actually
have. Usually by the time I get there, those sort
of things have already been done and attempted and
I'm there doing the advanced cardiac life support.

Q That was going to be my next question.
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It's usually something that's done in the field as

an emergency measure?

A It's done in the field or if it's a
nurse at the bedside and she does it and then, you
know, if the perscon doesn't respond, they may have
to call a code, That's when I respond., I'd have to
think about it, but I don't specifically remember if
I've actually personally had the occasion to perform
a Heimlich.

Q Okay. Your role would be more after
somebody has had an experience with choking
someplace else and that maneuver has either been
attempted or not attempted but you get the person
that's now been transferred to the hospital, is that
a more likely case where you would be involved?

A Correct. Or in the hospital. There was
once a nursing home patienl who was having
respiratory cardiac arrest and I went in to intubate
and there was a big piece of broccelil stuck between
the vocal cords, so some of it actually has been
with patients in the hospital.

Q But not something you've done yourself?

A As far as the Heimlich, no, not that I
can remember anyway.

Q Would you agree with me that performing
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1 the Heimlich maneuver is something that can cause

2 additional injuries if it's not done correctly?

3 A It's possible that it can. But there is
& also an expression that you can't hurt a dead

5 persor.

6 Q If a person is not actually choking and
7 you perform a Heimlich maneuver on that person, that
8 would be contraindicated, wouldn't it?

9 A It depends on whether you thought the

10 person was choking. If you had a clinical suspicion
11 that the person was choking or had choked and you

12 cannot -- if you attempt Lo do rescue breathing and
3 you're not able to get air into the person, and you
14 have suspicion that there's something obstructing

15 the airway, it would be reascnable to do.
16 Q ¥You'd have to have a suspicion or some
17 reason to believe that the person had something
18 obstructing the airway in order to -- in order for
19 it to be reascnable for a Heimlich maneuver to be
20 attempted, correct?
21 A Correct.
22 Q I know that you've got some experience
23 with teaching medical students. Is the Heimlich
24 maneuver something that you have ever taught
25 yourself?
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A S0 I have CPR training, basic cardiac
life support. I have advanced cardiac life support.

I've taught advanced trauma life support. I don't
kriow == I don't believe we've actually taught

that -- I mean, as far as an official class, I can't
remember. I mean, there will bhe times when things
come up when yvou're doing bedside teaching, teaching
the medical students and residents in the emergency
room what may have been taught, but T don't remember
teaching it as a specific part of a class.

Q Do you know if the Heimlich maneuver is
something that is still taught in basic first aid
classes?

A If it's basic first aid, I'm not sure if
it's in CPR, yes, basic cardiac life support.

Q Can you refer me to the references or
sources for --

A I would have to check. I just recently

recertified in basic cardiac and advanced cardiac.
I don't remember all the specifics because when you
do it kind of year after year, every two years after
every two years, you kind of forget the specifics of
what might have come up and been changed.

Q Okay. You're talking about from your

own experience?
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A Correct.

Q Okay. My question was more basic. As
far as a basic first aid class is concerned, do you
know whether or not the Heimlich maneuver is
something that is still taught in a basic first aid
class?

i In basic first aid class, I don't teach
that, so 1'm not sure.

Q Okay. Have you done any kind of
research to know one way or the other whether or not
that's still something that's advocated or
recommended?

Fi No, what I do remember, though, from
reading the deposition of the bus driver, is that on
Page 69 of the deposition it refers to Page 71 of
the employvee handbook, comma, first aid, comma,
choking and Heimlich maneuver. And it describes
that if -- about performing the Heimlich maneuver,
if the patient becomes unresponsive and the airway's
not clear, call 911. If the patient is unconscious,
begin CPR.

Q Okay. My question was a little
different. Well, since you talked about the bus
driver, you recall that his testimony was that he

was not trained in the Heimlich maneuver, correct?
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1 i I believe he said he was not trained in
2 CPR. I don't remember specifically about the

3 Heimlich maneuver. Apparently he did receive that

L booklet, which he was supposed to sign off on as

5 having read.

6 Q Okay. And sc your understanding is

7 that -- that he did or did not receive first aid

8 training or any training in the Heimlich maneuver?

9 A I don't specifically remember the
10 Heimlich, if he was trained. T do remember that he
11 had that booklet that he was supposed to sign off on
12 ags having either been read. I don't remember -- and
3 the deposition testimony will say what it says,

14 whether it was that it was taught to them or that he
15 read it. T do remember him saying that he did not
16 gpecifically have CPR training.
17 Q Okay. Would you expect that performing
18 the Heimlich maneuver would have any positive effect
19 on a person who's having a heart attack?
20 A Now, 1t depends on how you define heart
21 attack. If we define heart attack as meaning that
22 somecne has an acute occlusion of a coronary artery,
23 which has then caused them to be unresponsive and
24 apneic and that there was no obstruction of the
25 airway caused by food that might have been vomited
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up or that was in the mouth and was choked upon
secondary to that, if the main problem was an
ccclusion to coronary artery, performing the
Heimlich maneuver would not help. If the person had
a cardiac arrest or respiratory arrest which
happened secondary to the heart attack, so they're
eating, they have a heart attack, they go into
cardiac arrest and a piece of food gets stuck in
their mouth, doing the Heimlich maneuver would be
part of the -- may be part of the necessary
resuscitative efforts.

Q It would not be something that you would
use as a first line first aid for somebody who you
suspect is having a heart attack, is it?

A No.

Q Can performance of Heimlich maneuver
cause additional injury to somebody who's having a
heart attack?

A Once again, 1t depends if they're
pulseless or not. I1f they're pulseless and they
have no airway, you're not able to exchange air into
them, the relative risk of performing the Heimlich
maneuver would be very, very low. Is it possible
that if there was no cbstruction of the airway and

you did the Heimlich maneuver that you could cause
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1 injury? It's possible,

2 Q If you are suspicious that somebody is

3 having a seizure, is a Heimlich maneuver something

4 that you would utilize as a first aid tactic?

5 A If they have an airway and they're able
6 to exchange air and there's no evidence of an airway
7 obstruction, no.

8 Q I didn't ask you about this before. Had
9 you ever met Ned Einstein who was the plaintiff's
10 traffic or transportation safety expert?

11 il No.
12 Q Had you ever reviewed a report prepared
13 by Mr. Einstein?

14 A No.
15 Q Okay. Have you ever reviewed a report
16 or been told about an expert by the name of David
17 Berkowitz?

18 A No.
19 Q Do you know whether or not you've ever
20 reviewed a report prepared by him?

21 A I have not.
22 Q Okay. Other than Dr. MacQuarri, have
23 you been provided with any of the other defense
24 reports?

25 A No.
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1 Q Defense expert reports. Do you have any
2 training yourself in transportation safety?
3 A Just tell my kids that they have to have
L their seat belt on.
D Q Is that a no?
6 A That's a nec, I do not.
7 Q Have you done any research on it for
8 this case?
9 A Specifically in transportation safety,
10 no.
11 Q Do you know whether or not the ADA has
12 any requirement that paratransit service providers
13 train their drivers in first aid?
14 A And which ADA are you referring to?
15 Q The American with Disabilities Act.
16 A Okay. I was thinking of the American
7 Diabellc Assoclalion.
18 Q Okay. Sorry.
158 A I'm not aware.
20 Q Do you know or have you done any
21 research to try and find out what the state of
22 Nevada requires as far as paratransit driver
23 training?
24 A No, my understanding that was -- that I
25 was going to be more of a causation expert as
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opposed to a standard of care expert.
Q And I'm just trying to get to that
point.
A No problem.
Q Okay. So you haven't done any research

or haven't been asked to provide any opinions about
the training of the driver or anything that is or is
not required by the state of Nevada or by the local
transportation service in Las Vegas, correct?

A No, T have not done any of that. T have
not been asked to.

Q Have you been provided with a contract
between the Regional Transportation Center in Clark
County and First Transit?

A No.

Q And do you know anything about the
requirements or the contractual agreements between
those parties?

A Not at all.

Q Have you been provided with any
photographs of the interior of the bus?

A Just the videos.

Q Do you recall, from looking at the wvideo
or from being told anything by Mr. Cloward or

anybody else in his office, that the paratransit bus
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1 is -- includes signage telling passengers not to be

2 eating or drinking on the bus?

3 A I remember that that was discussed in

4 the depositions. As to whether it was the mother's

or bus driver's and what Mr. Chernikoff's reading

o level was as to what signs he could or could not

3 understand.

8 Q Okay. You are aware now, though, that

9 there were signs in the bus informing passengers not
10 to eat on the bus?

11 il Yes,
12 Q Okay. Are you aware of any kind of
13 statistics about the places where choking incidents
14 would most likely occur?
15 A No. I mean, as a restaurant versus home
16 or drinking or -—-
17 Q Sure. Would you expect that more
18 choking incidences would occur in a restaurant, for
19 example, than on a paratransit bus?
20 A Yes.
21 Q Are you aware of any requirements by the
22 state of Nevada or any state that would require
23 restaurant workers to be trained in first aid?
24 A I am un -- I am not aware of that, one
25 way or the other.
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1 Q And just to kind of carry it through,
2 you've told me that you're not aware of driver
3 training and that kind of thing with regard to first
4 aid for paratransit service. Are you aware of any
3 type of long haul buses, taxi drivers, any type of
6 driving services that require their drivers to be
7 trained in first aid?
g A No, I am not aware one way or the other.
9 Q Would you agree with me that the
10 Heimlich maneuver is something that somebody who --
11 only somebody who's trained to do it should be
12 attempting?
3 A I'm not sure I would agree with that.
14 If there's someone who you see who's choking and
15 sometimes people have kind of like seen or heard
16 about it and you have someone who's choking and
17 arresting, losing their airway and dying, there
18 would be people who would be reasonable for them to
15 try it. 1If they've not had official training, then
20 the options are sitting there and watching somecne
21 die or attempting to deo that. The one thing is that
22 Heimlich maneuver was not the only option in this
23 case. Apparently there was -—— I'm trying to
24 remember how it was termed in the incident report --
25 evidence at the scene. Harvey was eating food and
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1 had food coming out of his mouth and his lunch pail
2 was by his side s¢ it might have been possible to
3 remove food from the patient's mouth. T keep saying
L patient -- that's the kind of the world I live in --
5 from Mr. Harvey's mouth. And it may or may not have
2] actually been necessary to do the Heimlich maneuver,
7 to clear the airway.
8 Q Okay. I'm missing the point that you're
9 trying to make.
10 A Because it seemed that a lot of your
11 questions are aimed specifically at the Heimlich
12 maneuver., If the airway is occluded by what was, I
3 think, they said a 50- or 60-gram bolus of what was
14 a peanut butter containing sandwich and it was in
15 the mouth, 1t might have been just possible to
16 remove that from the mouth to clear the airway
17 without necessarily having to do the Heimlich
18 maneuver to clear his airway.
19 Q I focus on the Heimlich maneuver because
20 it's something that you mention in your report along
21 with the CPR and I haven't gotten to the CPR part
22 yet, but do you know whether or not the food that
23 was eventually identified by the coroner was visible
24 to the driver or anybody else at a time when
25 removing the food could have -- could have done
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1 something?

2 A All I can say is the Metropolitan Police

3 Department report talks about evidence at the scene.

4 And in their report they say eating food and food

5 coming out of his mouth and his lunch pail was by

6 his side.

7 Q Okay. You read the deposition of

8 Mr. Farrales, correct?

9 A Yes.
10 Q And do you recall his testimony that at
11 no time while he was driving the bus did he see
12 Harvey eating?

&3 A Correct.
14 Q Okay. So, if he didn't see him eating,
15 then he would not have been even loocking for food
16 coming out of his mouth, correct?

17 A Well, itL's a question cof whether he

18 looked. It's a guestion of whether vyou, cne, even
19 before we get to the wheole Heimlich maneuver and
20 CPR, somecne's unresponsive, you go for the rescue
21 position and get him cut of the seat belt, lie him
22 down, turn him over to the left side, see if they're
23 able to breathe. And that was never done. So I
24 didn't see that he actually -- watching the video,
25 didn't see that he actually ever locked at the mouth
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1 to see if there was food coming ocut ¢f the mouth.

2 Q Did the EMTs make any kind of sweep of
3 the mouth when they got to the scene?

4 A When they got to the scene, basically

5 seems like they saw that the patient was cold and

o dead and they did not attempt to resuscitate and I

7 don't remember specifically -- I looked at the video
g before, at that part, I did not go back and lock at
9 that today, what they did when they got there.
10 Q How many times did you look at the
b 3 B video?

12 A I locked at it several times. Mostly it
3 was looking at the time from when he was eating, the

14 fairly overweight woman was getting off the bus and
15 it appeared that Harvey was kind of trying to reach
16 up and reach towards her at that point and then was
17 going unresponsive, Appeared Lo be 1n disLress, was
18 kind of like rubbing towards his head, appeared to
19 be uncomfortable. And then by the time the bus

20 driver had gotten back on the bus -- let me look at
21 my report for the exact timing of things. So at the
22 time the bus driver re-entered the bus it can be

23 seen on the video that Mr. Chernikoff was slumped

24 over toward the right side. And, I'm sorry, I lost

25 track of exactly what the gquestion was.
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Q I was asking about how many times you
had looked at the wvideo.
& I have looked at it several times. T

don't remember exact number of several times. Both
when I initially looked at it when I wrote the
report and then looking at it again today getting
ready for the deposition.

Q Okay.

A And most of it was in that initial time
frame. Once or twice. T looked through all the way
till when EMS came.

Q Okay. But you did review the video
again in preparation for the deposition?

A Yes, but when I was reviewing it again
in preparation for the depcosition, 1t was up until
the time was that initial time frame. I didn't
waltch it all Lhe way Lhrough Lo the very end Loday
as far as when EMS arrived.

Q Okay. So you don't recall, as you sit
here today, whether or not the EMS even checked the
airway when they arrived on the scene?

A Right now, I do nct. The wvideo will
show what i1t shows. I don't remember specifically
what that part shows right now.

Q Okay. Are there certain signs or
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symptoms that you would associate with somebody who
is choking?

A Their usual signs and symptoms and, once
again, these are usual signs and symptoms for a
person who has a normal level of intellect, in a
50-vear-old patient with mental retardation, his
reading level is estimated at kindergarten or first
grade. I can't necessarily say those would be the
standard ones. But usually the universal sign for
choking is that people put their hand up towards
their neck. Doesn't mean that everyone does that,
but that's one of the most common ones.

Q Any sounds that you would expect to hear
from somebody that's choking?

A Depends on whether or not they can
exchange any air. If you can't get any air coming
oul from the vocal cords, you can't make any sounds.

Q Anything other than the hands around the
neck that you would associate with visible signs of
somebody that's choking?

A Generally people try to kind of change
their position. If somecone's sitting down and
choking, they might attempt to get up. Some of the
videos that I attached to my deposition kind of show

like someone in a restaurant sitting down trying to
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1 stand up, trying to cough, trying to change their

2 position. The main one that comes to my mind is,

3 you know, the grabbing of the throat.

4 Q You would agree that there wasn't any

3 evidence of Harvey grabbing for his throat at any

6 point in the video?

7 A No. Likewise, pecople who have bad chest
8 pain will often clutch their chest -- and there was
9 no evidence of that -- if they're having a heart

10 attack.
11 Q And there wasn't any evidence on the
12 video of anything audible that would give anybody an
13 indication that Harvey was choking, was there?

14 A Not that I could hear.
15 Q I think we talked a little bit about
16 Mr., Farrales's deposition. But did you see from the
17 deposition that he denied having any kind of first
18 aid training?
19 A I believe s0. Other than that part that
20 was in the training pamphlet that he signed off on.
21 Q And he had not had any training in the
22 Heimlich maneuver, do you recall seeing that?
23 A Not that I remember him stating.
24 Q And same thing for CPR; no CPR training?
25 A Correct.
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1 Q As far as somebody who hasn't had any
2 training in either the Heimlich maneuver or the CPR,
3 I don't want to put words in your mouth, but I
4 thought that I understood you to say earlier that
3 you wouldn't necessarily agree that you would not
6 want somebody who's untrained in the Heimlich
7 maneuver to attempt something close to the Heimlich
8 maneuver if they suspected somebody is choking, am I
9 way off?
10 A If you suspect someone -- I would expect
11 a lay perscon who has suspicion that a person is
12 choking from food, who would have heard about the
3 Heimlich maneuver, would attempt something to try
14 and clear that. And that the Heimlich maneuver is
15 wall enough known. And I understand the bus driver
16 had been in the states for a while and I hawve no
17 idea what it's like in the Philippines but had been
18 in the states for long enough that it would have
15 been good probability they would have heard of or
20 seen someone performing the Heimlich maneuver or
21 seen it on TV or something.
22 Q Are you speculating about that or de you
23 know one way or the other whether or not
24 Mr. Farrales had any of that kind of experience in
25 his background?
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1 A It would need to be asked of him, I

2 can't say specifically if he did or did not.

3 Q And you do know that -- I think we did

4 cover this, that at least, according to his

D deposition testimony, Mr, Farrales indicated that he

6 was not aware or he didn't observe Harvey eating on
7 the bus, correct?

8 A Correct.

9 Q Well, okay. We talked about the
10 Heimlich maneuver. You would not expect somebody --
11 A And then, once again, the pamphlet that
12 he signed off, that training material did mention

13 the Heimlich maneuver.
14 Q You're right. There's a section in
15 the -- in the handbook that talks about the Heimlich
16 maneuver, but the driver himself had not been
17 trained in the Heimlich maneuver, correct?

18 A I believe he states he had not

19 specifically had someone instruct him on how to do
20 it. He'd signed off on reading scmething that had
21 that described.
22 Q We talked about the Heimlich maneuver.
23 Now, with regard to the CPR, would your answer be
24 the same or different with regard to somebody that
25 is not trained in CPR? Would you still advocate

Litigation Services | 800-330-1112
www.litigationservices.com

884145

888159



#5208

000123

KENNETH A, STEIN, M.D. - 03/25/2015

N

d

o =1 R

16
i 47
18
19
20
21
22
23
24
29

Page 39
that somebody who is not trained in performing CPR

correctly would attempt to do so?

A I would expect them to call 911
immediately and get supervision from 911. A number
of pecple -- we have family members who come in and
they say, well, you kncw, seen it on TV and I tried
it and I did what I could. As to what a general lay
person would do if they've not been instructed at
all would be hard to say. The proper thing to do
would be to call 911 and have 911 instruct you and
say, hey, do this, do that, so on,

Q You would not advocate somebody who is
untrained in CPR to try and attempt something like
that themselves, correct?

A Would I specifically advocate it? I
don't know if I would say that. I can say there's a
fair number of families Lhat we'wve had who've come
in that have not had CPFR training but have said we
tried to do CPR and been trained in CPR, no, but my
loved one was there dying and we tried, we had to do
something.

Q My question is a little different,
Doctor. I'm not trying to ask what a family member
would try themselves. As a trained professional, is

that something that you advocate doing?
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1 A Ls a trained professional, I would

2 advocate that people get trained in power training

3 if they're neot trained, most likely would be a

4 reaseon for me not to advocate for deing that.

D Q Would you agree with me in this

6 particular situation that given that Mr. Farrales

7 was not aware that Harvey had been eating earlier on
8 the bus, and given the lack of any kind of outward

9 sign of choking, audibly or wvisibly, that there was
10 not a reason for him to suspect that Harvey was
11 choking?

12 A I don't remember the exaclt description
13 of the lunch box. The lunch box, I think, was down
14 by his leg. I don't remember if it was open or not.
15 Once again, that would come down te whether or not
16 he was able to establish an airway. If he was able
17 Lo talk to 9211 and say, hey, is he breathing, is he
18 not breathing.
19 Q No, let me stop you right there, because
20 I don't think that -- maybe I didn't ask a wvery good
21 question. But I want to focus on the right
22 question. At the time that whatever with Harvey
23 happened with Harvey, there was no -- I think we've
24 established, there was no audible sounds that you
25 were able to detect on the video, correct, that
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would associate with choking, true?

Fin Correct.

Q And there was no visible signs of, you
know, his hands on his threoat, no grakbing, no
indications cone way or the other that he was
choking, correct?

A There was signs that he was in distress.

There was no grabbing of the throat that would make
you -- that would say specifically that he was
choking.

Q QOkay. What is it, then, that you
believe Mr. Farrales should have seen that would
indicate to him that Harvey has a choking problem?

A The main question is not so much of
whether he's having a choking problem, was that he
was in distress and that he needed help and needed
Lo have 211 called if he did not specifically know
himself what to do.

Q Okay. Sco you're not saying that
Mr. Farrales had evidence available to him of a
specific choking problem with Harvey, correct?

A If he had done the proper thing, had
contacted 911, if -- and I have not read the
specifics of the First Aid Screening Manual, you

know, taken him out from the seat, lied him down,
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1 put in the rescue position, and seeing if there was
2 an airway, it appears that there was a strong

3 likelihood that food would have been evident in the
4 mouth that would have suggested that the patient was
5 choking, As Lo did he recognize while the patient
6 was sitting up in the chair? Does not appear that
7 he recognized that the patient was choking. As he
8 said in his deposition, his first thought was that
9 he was having a heart attack.

10 Q Well, didn't he first say that he

11 thought he was sleeping?

12 A I believe so, yes. DBut then when he

3 could not get him to rouse --

14 Q You don't have any reason to believe

15 that Mr. Farrales observed something and purposely

16 ignored something that he was seeing, do you?

£ 7 A No.

18 Q You don't have any reason to believe

19 that he intended to cause some kind of harm to

20 Harvey?

21 A That's correct.

22 Q In fact, didn't he say that he really

23 liked Harvey and enjoyed communicating with him on

24 the bus ride?

25 A I believe so.
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1 Q In any of the materials that you

2 reviewed, was there information about what the

3 driver's primary responsibility was?

4 A There might have been. I don't remember
5 if it was specifically mentioned in his deposition.
2] I don't remember the specifics.

7 Q Would you expect that the primary

8 responsibility of somebody who's hired to drive a

9 wvehicle would be to transport and drive safely from
10 one place to the other?

11 A Correct. Although, this was a bus

12 specifically for people who had challenges and there
3 was some special extra criteria for those bus

14 drivers, I would expect. But, once again, that

135 would be in the contracts.
16 Q Okay. Are you aware of anything in
17 particular from anything that you've reviewed that
18 would say what those drivers are or are not supposed
19 to know or expected to know about the people that
20 they're transporting?
21 A I know the driver knew that Harvey has,
22 quote, cognitive problems. I don't know all the

23 specifics of the contracts, what they are supposed
24 to know.
25 Q Well, do you have any understanding,
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1 other than a general way, about what paratransit

2 service is and what it does provide?

3 A Just the general understanding.

4 Q That it's what? What is your general

3 understanding?

o iy It's a speclalized transport service

7 that's scheduled and contracted for people that have
8 some physical or mental disabilities.

9 Q You would not expect drivers to -- well,
10 strike that.

11 A Well, actually, you were asking about if
12 I -- I think previously if I'd had other cases

3 dealing with choking.
14 Q Uh-huh.

15 A I think there were one or two other

16 cases that I had which related to choking which

17 also, I believe, were people with handicaps.
18 Q How long ago?

1% Within the past few years.
20 Q Anything that is listed on your list
21 of --

22 Nothing that's come to testimony vet.
23 Q Okay. Can you give me a venue? Can you
24 give me a case name for any of those cases?

25 A One is in Idaho and I'm trying to
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1 remember the locale of the other one. One was in
2 Idahoe and it was also something related to someone
3 who had a disability. T don't remember exactly what
£ the disability was, but there was a problem with the
5 dgirway and I'm trying to remember if it was a
2] tracheostomy problem or it was a food related
7 problem, but it was a choking airway related
g problem. One of them was, I believe, 1n
9 transportation.
10 Q Is it one that you have been retained on
11 behalf of the patient or the plaintiff?
12 A Correct.
13 Q And are you providing testimony,
14 assuming it gets that far, against a transportation
15 company?
16 A I helieve s0, ves.
17 Q Okay. Do you recall the names of any of
18 the parties in that case?
19 A I just remember it was in Idaho.
20 Q But your deposition has not been
21 scheduled yet?
22 A Not taken yet.
23 Q Have you given an opinion on that case
24 yet or are you still in the review process?
25 A I believe we're still in the review
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1 process.,
2 Q Is that something that you could locate
3 when you go back to your office?
- A If retaining counsel asked me to de so,
5 I'd be pleased to ask.
6 Q Well, I'm going to ask and ask that you
7 give that to him. But I'll remind him afterwards.
8 And you said there were maybe a couple. Is there
9 something else that -- I think the other one might
10 have been more of a tracheostomy issue.
11 MR. CLOWARD: Le&Ann, I won't object of
12 providing the names pursuant to the federal rules
3 of the Nevada rules requiring the disclosure.
14 However, I don't think it would be appropriate.
15 I'm just saving my objection or making my
16 objection. I don't think it would be appropriate
17 based on HIPAA and privacy and things 1like that for
18 him to provide those reports.
19 MS. SANDERS: If it's a litigated case,
20 then I'm just going tc be asking for the names and
21 can go a different direction on it.
22 MR. CLOWARD: Fair enough.
23 Q (By Ms. Sanders) The other one you think
24 might be a tracheostomy case?
25 A I think so.
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Q On the one in Idaho, do you remember the
name of the transport company?

A No, I don't.

Q In locking at your report, it appears
that you agreed with the coroner's report that the
likely cause of death was related to choking,
correct?

A Yes.

Q Other than information that you got from
the coroner's report, is there any other basis that
you have for your own conclusion that Harvey's death
was related to choking?

A What you can see on the video is that
Harvey was eating and it appeared that he was eating
fairly fast or quickly and was showing signs of
distress very, very shortly after that. And then
was found to have a peanul butlter -- what was
apparently a peanut butter containing sandwich
remnant in his mouth. It was approximately two
ounces in size.

Q Is it possible to rule out other
possible causes of death without having an autopsy
performed?

A Within a reasonable degree of medical

certainty, you can say that other causes of death
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would be very unlikely,

Q Would it be possible for you to rule out
a possible myocardial infarction without an autopsy
being performed?

A To, with 100 percent accuracy, exclude
that, it would not be possible. To say it was well
below the level of medical certainty, I can say
within a reasonable degree of medical certainty,
which is even higher than a reascnable degree of
medical probability, it was not a myocardial
infarction.

Q Why do you say that?

A One of the patients, although they were
diabetic, had no priocr history of heart disease, had
no prior complaints of heart problems, and
everything was, timewise, related to eating of a
sandwich and being found Lo have a large amount of
food bolus in the mouth, in the pharynx.

Q You did note in your report that
Mr. Chernikoff had a history of diabetes and
hypertension and high cholestercl. Do you know
whether or not he was on any kind of medications for
those conditions?

A I don't specifically remember what the

medications were, no.
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1 Q Would you agree that each of those

2 conditions would create risk factors for heart

3 attack?

4 Yes,

D Q Is a person who has a heart attack and
6 dies as a result of it always somebocdy who has some
7 kind of prior history of heart disease?

8 A No.

9 Q People do die of heart attacks with --
10 without any kind of warning at all, correct?

11 il True. Generally, they'll have some

12 symptoms beforehand unless they go into, you know,
13 ventricular fibrillation, you know, cardiac arrest
14 immediately with the onset of their heart attack.
15 Q You didn't review Ned Einstein's report,
16 you told me?

£ 7 A No.
18 Q Would you agree with an opinion that in
19 an emergency situation, it's ever appropriate for
20 somebody, rather than calling for an ambulance and
21 waiting for an ambulance, to go in search of an
22 ambulance himself? Would that ever be an
23 appropriate course of action?

24 A Only if you're right next to an EMS

25 house would that even be possible. Otherwise, you
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don't just go ocut and look for anvone.
Q As far as your report is concerned, I

didn't see that it was identified in the report that
you had reviewed the video beforehand. But you
clearly had, correct? 1It's not one of the things
that you had mentioned.

i Mo, I mean, I mentioned all the times in
the videos but I did ncot specifically mention that.
But I have reviewed it beforehand and those timings
that T put down there are my timings from my having
reviewed it.

Q That was going to be my next question.

A That was not provided to me.

Q That was something that you looked at,
you put the times down from your own review of the
video?

A Correct.

Q Okay. Is that something that you had
discussed with Mr. Cloward or anybody else prior to
doing the report?

A Correct. Or in the process of doing the
report.

Q Okay. But with regard to Mr. Farrales's
deposition, you reviewed that after you had done the

report, correct?
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1 A Yes,

2 Q You mentioned in the report that

3 according to what you're telling me now is your own

4 ocbservation at 7:59:47, you noted that Harvey was in

5 acute distress?

6 A Um-hmm.

7 Q What do you consider to be acute

8 distress as of that time?

9 A I would -- in order to say exactly for
10 any time frame would be best to do while showing the
11 video which can always happen at trial.

12 Q Based on your recollection?

3 A Based on my recollection, he was -- it
14 appeared that he was attempting to kind of sit up
15 and reach out toward the overwelight woman who was
16 getting off. He then appeared to kind of be moving
17 around and seated iIn an uncomfortable way and I

18 remember at one point he was kind of like rubbing
19 his head. His bodily movements -- his bodily

20 movements clearly show that he was in some sort of
21 distress, slash, discomfort and, once again, the
22 videos at those times will show what they show.

23 Q Was there anything overt about those
24 movements that -- without the benefit of 20/20

25 hindsight, which we all have now, would indicate
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other -- anything other than him just moving around
in his seat to change position?
A Yeah., It was very different from how he

was moving previously and, once again, vou would
need to have a video show five seconds and kind of
show this is what he's doing at this specific time.

Q I'm just trying to focus on --

A It was different than someone who was
just trying to change his position in a chair.

Q I'm trying to focus in on why you called
it acute distress at that point as opposed to
something else.

Fi Because when you look at it, he locked
distressed. It looked like the type of movements
you would expect from somecne who 1s in distress.

Q Again, there was no audible indication
of distress, correct?

A Correct.

Q And, again, we talked about this before,
but nothing that would indicate a choking problem?

A I don't -- I -- once again, the wvideo

=

will show what it shows. I don't remember
specifically something that would make me say
specifically that it was choking.

Q Okay. And, again, I think you'wve even
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admitted this, there wasn't any indication that the

driver observed any of these movements that you
interpret as acute distress in Harvey, correct?

i Correct. By the time the driver
noticed, Harvey was unresponsive and leaning far off
to the right side.

Q At the time that you identified what you
call this acute distress, do you recall whether or
not the driver was still driving at that time or was
that occurring at some point after he was helping
the lady off? And, I'm sorry, I did bring the video
but I couldn't figure out a way to load it up.

Fi So, at 7:59:47 he was in distress. 12
seconds later is when the bus driver stopped the bus
to assist the other person off.

Q Okay. Was there any indication from the
video that you saw that the other passenger noticed
anything that was amiss with Harvey?

A No, it kind of appeared that as the
other patient -- other passenger, excuse me, was
getting off the bus, that Harvey kind of was
attempting to reach out towards that other woman
after she had passed by.

Q But she didn't make any kind of

reaction, did she?
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1 A I believe she was already in front of

2 him at that point and did not make any reaction.

3 Q As was Jay Farrales, correct?

4 A Yes.

D Q So you would not expect either one of

6 them to have observed that particular movement,

7 correct?

8 A Correct.

9 Q Now, you recall the driver's testimony
10 that when he got back on the bus he did not notice
11 anything unusual about Harvey's condition, demeanor,
12 anything like that, after assisting the other
13 passenger off?

14 A He didn't leook. I mean, when you look

15 at the wvideo, you can see he kind of came up and

16 went right back to his seat, did not actually

17 observe Harvey alL Lhal point.

18 Q You've been specific in the report about

19 the times when there were particular things going

20 on. As of the time that the driver got back up on

21 to -- into the driver's seat and started driving

22 again, was there any other movement that you

23 identified with Harvey that you think the driver

24 could have or should have observed?

25 A Well, wouldn't be my position to say
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whether he should have. There was a little bit of a
shaking of Harvey's right arm but I believe that
that had already stopped by the time the bus driver
started driving.

Q So other than this kind of listing into

the -- into the aisleway, leaning towards the
aisleway --

A All the way over into the aisleway, so
it was more than a little lean, it was kind of like

flopped over toward the right side.

Q That was a gradual thing. It wasn't
something like that just had this episode and then
immediately fell over? That was a gradual thing
once the driver got back and started driving?

A I would have to look at the exact
timings.

Q It was gradual, though? Would you agree
with that much?

A i1es.

Q So there wasn't really anything other
than this leaning into the aisleway that would tip
anybody off that there was maybe something going on
with Harvey, correct?

A At that point, no. I would agree with

what you said with the caveat of what we've already
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1 discussed.
2 Q I think we talked about the fact, too,
3 that Mr. Farrales initially thought that Harvey was
4 just napping, something that he had done before on
D the bus, do you recall that?
6 A Yes.
7 Q And you had observed the -- when you
8 looked at the video, did you look at the entire
9 thing so that you saw that earlier on the trip
10 Harvey had also been napping and kind of listing a
11 little bit?
12 A I believe so. Then I think he got off
3 to go pee at one point.
14 Q Right. And even that time when he was
15 napping, his body kind of leaned to the side a
16 little bit, correct?
£ 7 A Um=hmm.
18 Q Yas?
158 A Yes, I'm sorry.
20 Q According to your own timeline, the
21 first notice by the driver of something going on
22 with Harvey was at 8:03:40 according to the report?
23 A Correct.
24 Q Okay. So, from the time that you --
25 A That's when he first called -- he called
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1 Harvey's name and when he didn't respond, he tried
Z to shake him, so it was right around that time, ves.
3 Q Okay. Now, he was still in traffic at
4 that time, wasn't he, driving?
5 A Correct.
6 Q You wouldn't expect him to just stop in
7 the middle of the road and go run back to Harvey's
8 side right away, would you, without taking the bus
9 to a safer spot?
10 A I would agree he would have to get the
11 bus in a safe position.
12 Q Okay. So you're not critical of him for
13 moving the bus off to the side and taking whatever
14 time it took to do that, before he went back to
15 doing a more thorough check on Harvey, correct?
16 A Correct.
17 Q So by the time he gets back to Harvey
18 and identifies there there's something more
19 seriously geoing on than just him napping, we're
20 talking about almost four minutes gone by by the
21 time that you say he initially had this acute
22 distress to the time that the driver pulls over and
23 goes back to investigate? Would you --
24 A Correct. Approximately four minutes.
25 Q Are you aware of any statistical
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1 information about patients being successfully
2 resuscitated after they've been down for four
3 minutes?
4 A The sconer you are able to try and
5 resuscitate, the better your chances for
o resuscitating. As to exactly chance of
7 resuscitation per minute, I don't have those exact
8 statistics at my fingertips.
9 Q Is there any medical literature that you

10 can refer me to to get any kind of information about

11 that?

12 A I would need to check. It also is a

3 question of whether we're talking respiratory arrest
14 as opposed to when it's a cardiac arrest. Because

15 your heart doesn't stop at the same moment your
16 breathing does, generally.
17 Q Let's say that he had a respiratory

18 arrest at the time that you say he was in acute

19 distress, so at 8:03:40 -- no, that's the driver's
20 notes.
21 A No, it would either be three things. It

22 would be respiratory arrest, meaning when he wasn't

23 able to exchange air, there would be loss of

24 consciousness, and then after that would be cardiac

25 arrest when the heart would stop, and those would be
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Page 59
three separate times.

Q Okay. Let's be sure that we're talking
about the same thing here. As far as when you
say —-- do you have some belief about when it was
that Harvey suffered a respiratory arrest, when in
this whole timeline?

i In there, he was having difficulties
with choking. If he was able to move some air or
when he was not able to move any air, I can't say
exactly during the time after he was eating he was
having some distress. He either had partial and at
some point total occlusion of his airway so that he
wasn't able to breathe. Then, at some point after
that, lost consciocusness. That would be -- would
appear to be when he kind of slumped over. And then
at some point after his, guote, slumping over, is
when the hearl stopped. I don't know exaclLly what
time the heart stopped in this process.

Q Okay. Just so that I understand your
thought processes here, when in this timeline from
when you identified what you call acute distress is
that when you say that he had or you believe he
probably had a respiratory arrest?

A That's when he was having respiratory

difficulty. I don't know exactly at what point it
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went from being respiratory difficulty to

respiratory arrest.

Q Okay. Let's say that it was respiratory

arrest at that peint, at that 7:59 and seconds.

A Correct.

Q If that's when he had the respiratory
arrest, by the time that Mr. Farrales identified
that there was something going on with Harvey,
pulled over to the side, do you have any opinion
about whether or not he was revivable at that point?

A Within a reasconable degree of certainty,
he would have been revivable, as far as I'll leave
it at that at this point.

Q I think you're anticipating my next
question. If revivable, would he have been
revivable with sustained spontanecus respirations
himself? Would he have suffered some type of
neurologic or some other type of damage as a result
of being in respiratory arrest for that time period?

A Those are all possibilities. We don't
know because he was never given the opportunity. We
don't know if a simple repositioning would have
re-established the airway before the cardiac arrest

had occurred. And I would need to look and see the

specifics of once the respiratory arrest occurs, how
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o Caldd Y3
tewn crarmeled instemd through the eotila-
e inmemnny  dectrine. (O, BRlki s
Seholze (TUGZ) 16 Wi B 1, 134 KW .2d 203,
105=111: Fuckard v, Whitten (3 18711 254
A 108, 138-180,)

Althoupn carly eommon law decisions s
talliched the broad rele that a torufeasor
was npever entitled o conipbution, 1t was
nat donp before zituations srose an which
the ohviour injustice of reguiring one lorl-
fvasor lo Leur an entire Joss while annlher
mure eeipable tortfezsor escaped with im-
purity led comman law courts Lo devilop an
equitable excepuion to the na contrihutan
rele, et penesally Leflur, Conteibation
and Indemnity Between Torticesors {1922)
g1 U Fal.Bev. 140, 146138 As Chicl
Justive Glhson olmvrved in Peters o Cay &
County of Sxa Fruposeo (19538 41 Cul 4
Nk 25 20 Foad 85, €2 “iTlhe rulc
pneinat cantrihation otween Joint torl=fie-
sors w0 mits af some oy U pinns, and a rErnt
of imdemniflication may anse a5 a result of
cantract o equitalde eonsideravens and 35
not restricled 1o siwations  involving a
whally viearines liabilivy, such as where o
masier hies peid a odpmeny Tor damapes
resulting fram the volurmary act of bis serv-
gt |E"‘1I:1'r‘|:'5i-_"- adifed. }

Cur recst firel applicd the eguiabie in-
demnny dorrine an Chiy & County of 3.F.
v, Mo S 11953 51 CalZ2d 127, 330 P2
2 In Ho Smp. s properiy owner, with
the eity's permission, had repiaced part of
the sidewali in front of his building with a
sidewath-level shalipht w  provide more
Iyghy Tar his pasemen:.  Afier a number of
vears, o eruch deveieped in the skylight amid
a pedestrian tripped over the erack zmd

_jam ‘Lsusm-m_-d serious injuries.  Prier cases af

our court had recoprmized thal in sueh a
sitvatian bath the ey, which hud o peneral
duty to inspecl ane maintain Lhe ndewals,
and the properiy owner who had aitered Loy
sidewalh Tur ke awn henefit, were jortly
and severally lable for resulling damages;
the impured pedesirian gccorcingly  suved
poth tne city and the oroperty ewner and
recovered a joinl judgment against bath.
Aler the city had paid a substantial parl of
the judpment, 1t brought s own action
apzinst Ho Eing. the propeny awner, seek-
g indemnificalion

Cor mn, S, b4GC 30 Ko, G832

Altrnuph earefully o iing thal the
ciir’r ldnliny o the imjured pedesirian was
not “mercy dependent or derivative” but
was “joint and direct,” the Ha Sing court
anonetholuss pormitied the eny to ehuain
mdemnification from the neghpent proper.
tv owner. Foininp oul that a majoriey of
enmmon lnw jurisdictions permitted egoila-
e indemnity in such a sitvation, the Ko
Sing court relicd heavity on, and yuoted at
some lenmh from, the United Sintes Su-
preme Coury decision of Wasaingron Gas-
Nipk: Coo v, Dist of Columbia (1585 161
U5 216, 16 RCu 555, 40 LEL 12 In
Washingrun Gaslight, the Supreme Court
vxplained: "The principie [of eguitable in-
demnity] gualifies und restraing within jus
hmits the nipur of the rule which forbids
reenursy helween wruenpdoers

lar lan . diws not In every cose
ulews an weuen, by ane  wrongdocr
aeninst zaolher, Lo recover damajes in-
curred in conseguence of Lheir Joinl offense,
The rule is, in pasi delicto potior esl conditio
defendentis, 1M the pertics are nol eguatly
erimizzl, the principal delinquent may e
held responsible o his co-gdelinguent for
camages incerred B their joint oifense. In
respect 10 offenses, i whick is involved any
moral delinguency or lurpitude, all parties
are deemed equaliy puilty, and cours will
noi ingquire inte Lheir relative puill  But
where Lhe offense s merely malum pronibi-
tiemt, and i in no respeel immoral, it is nol
aFainst Lthe policy ol the law Lo inquire inlo
tne relative delinqueney of the tarties, and
W admimsler jusuce heiween them, al-
thourh bolh parues zre wronpdeers™
{161 U.5. a\ pp. 827-328, 16 5.CL al p. 503.}

As this passape clearly reveals, the equi-
takie indemmnity dectrine originated in the
mon sense proposition thal when 1wa
individuals are responsible for a loss, bul
one of the two is more evipable than the
othes, it iz only fair that the more culpable
party snould bear a grealer share of the
loss. OF course. al the lime the docirine
developed, common law precepts precluded
any allempt to azceriain comparative fault;
#5% & consecuence, equitable indemmily, like

s
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ting o ®epttory reglieser dostnine, deves

uped w0 at sliear-nnthing proposiion

_trae | Heesuse ol the alleronothing niture of

the gguitsble indemnity rule, couns wer,
from the lwepnning. uymlerstindally reloe.
tant Lo shift the entire Joss Lo oo party « e
was simphv siiphtly more culpuble than an
other. A® & conseguence, inrecphout the
lonp hisiory of the equitable indemnny de-
trine eourls hove strugeled o find seme
itnguistic formulation that would pros e
ar appropriste iest for detesmining when
tne relative culpalnlny of the parlies »
5uffjc|'.|_-nl_!}' Elsparales 1 wuasrant plucing
the eatire lots on one pary aml complelei
almalving Lnu olner.

A review of the numercor Califurng
vise® in this arvn revezly Lhas the <trupper
has Jurpely been @ Tetile one  (Coinpare
snd vt oo P Gardaer v Mumpe
(14750 54 Cal. App 3d 164 168 571, 1%6 Cai
Mynr 202 Nies v, City of Szn Rafuel
(1974} 42 Cal App2d 230, 237-220, 116 Ca!
Rypr. 533; Kerr Chemicals, Ine v. Croun
Cork & Seal Ce 1319711 21 Caltpold 100,
1014-1017, 19% CalRper. 162 Fearson Ford
Co. v, Ford Motor Co. (15069 278 Cal Aup s
oab, 271 278, TR CalRpar. 27% Aergjel
treneral Corp. v, I, Zelinsiy & Soas (1607)
35 Cul App2d ey, 607-612, 37 Cuel Rpte.
01, Herrero v Athinson (19681 227 (al
Apntul 89, T3 78, 28 Cal Rpar, 400: Cabill
Bros v. Clementina Go. (1462) 208 Cel
App2d 367, 375-3%4, 25 Cal.Rpur 300: Al
xz) Saniaary Dist v, Kempedy, sepre, 1R0
Cal.App.2d 69, T4-£2, 4 CalRpir. 379, See
penerally Now, Products Lisbility, Compar-
ative Negiipence and the Allocauon of
Dumages Amorgp Multiple Defendunts
(19i6) 50 Su.CalL.Rev, 73, 8282 Com-

4. Dean Prosser was a1 a Jois in aliempting to
stawe the apphcatle swandard, ““Chut of &l ths,
n s exiremels difficui to s1ate snv peneral rule
=r prnoiple 25 1o wnen inacmeny will be ai
lewed and when 11 will notr It has been saud
that 1t permitied oniv where Lthe indemniiar
naz owed 3 2wy of hug awn 1o the indembiler,
that 15 based on 3 ‘great difference’ n the
pravny of the fauls of the two wrfeisors, or
that it rests wpan & dispropanion or Sulference
i characier of the dulies oweld by the twa o
the myured plainufl  Prebably none of these i
the complete ansvwer, and, a8 15 &0 olien the
cadr iR the law of wors. no oar easlination can

EXHIBIT A 1

2 Calle a4

menl, The Alhestion of Laws Amone Jous
Tortfeasors (2005 41 RoCul LMWy T2

g =
Fui b

Tad

As one Court of Appeal kae ehamiuca)
stutedd: “The rases are not slwavs heinfo,
in determiming whelner equitabie indemm-
1 lies, The test]s] utilized in wpplying the
dciring are vafue. Spme authorilies oo
aeterize the nephipence of the Indemanitor w-
fsetive. primary,’ or "sasitive,” and the ey
higerce of the indemnites os "paesive,” "aeg-
gndary, orcnegathe” (Cnanerz] (b
autherrities indicate that the applicatu: of
Lhe duririne Aepents on WRCLACT Lhe wioom.
ant’s Halihuy is 'primary, ‘secondery,” “con-
stroctive.”  or  derfvative.’  [Citazl
These formuistions prve been eriticized o
beang wrulond and as Jacking the elijeetive
cribterin disizulde Tor predicwlainy onoone
tiens,)” {Awhisen, T, & &F Lo
Ca 5. Franen, suprs, 267 CalAppl: =5%

256, 73 Cal Rptr. 660, 664.)

Indecd. some couris, as well ax enme
praminenl commeunistiors,’ slier reviewing
the welter of incgnsisient siandards ptilizd
in the equitablejindemnity roalm, have carn-
didiy eschowad anv pretense of an avi
tvely definabie equitable mdemnity e
In Herrere v. Atkinson, sepra. 220 Cxz
App2d 6u, 74, 385 Cul.Rpre, 490, 393, o=
example, the ceurt tlumately coneluogu.
that "[Ghe duty te indemnify may &
znd indemnity may b gllowed in those Turs
siiuntions where o oeguity and grood cur.
scivacey the humdcn of the judgmen: shouid
e shifted from the shoulders of the person
seeking indemnpity te the ape from wiom
imgemmily is sought  The ripht depends
upon the principle that evervone is resuonsi-

onx !

lan.

Taf

be found wihiek will caver aff the cases  Ioe
demnity 18 a3 shifting cf responsibulity frem e
shoulders ef one persan 1o anatass and o=
duty 1o inarmnify will be recopnized m cases
where community apnan would consdsr tha
m justice the responsibilily should resi woun
one raner than the owier. This may be be-
cause of the reflaven of the Darues 10 cne an-
cther, and the consequent Guly owed, B 0
may be because af a sigruficant diflerence in
the kind or qualicy ef their conduoct ™ {(Fns.
cmited | [Prasser, Law af Tans, supra. § 52,
p 313 )

8846583
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20 Calld 80
Bl fer Uhe consequences af his ows wrang,
und if wihers nave been compulivd o gy
damagus which oupnt W have been paid 1
the wrongdoer, they may recover from him,
Thus the determinalion of whether ar a0t
indemnity shoeld b allowed must of neces-
ity thepend upon Lthe facts of caen ease ™
LEmphusis added.)

If the fundemental problem with the ey-
witalde indemaity docurine ax iU hus deveh
oped i Lhis state were simply o matter of
an wnduiv varue or imprecise limpuisue
standerd. the remedy would be simpiy w
ellempl o devise o more delinne verbud
formulauen. !n owur view. however, Lhe
principal difficulty with the eurrent cquitn-
biv indemnity ductrine rests nol simpiv va o
guestion of 1erminology, but lies instead in
the alicor-notkingy nalere of Lhe Euoimne
el Althooph  Califurnia ecases hase
etead sl muintuned that the doctrone =
frambed  wpwen “egquiwable  considerntinons”
Pvters v Cire & Cozery of San Francisen,
supre. 41 Cal.2d 419, 431, 260 P.2d B3) zrd
“m huted on inherent injustice” {Arwchison,
T. & &F. R_H' (v v. Franco, supra, o
CubappZd 521, K&, 73 Cal.Epuir. 66), the
ali-or-poning aswect of the doctripe has
preciuded courts from reaching a just =aiu-
Uon i e preat madority of eases in which
eyuity and fairness cali for an apporuon-
menl of loss between the wrongdoors in
praopertian o ther relative  culpabilita,
rather thar the fmoosition of the entire lues
upon o o the ciner lorl{easor,

The e of rord Mator Co. v Fenredl,
Inc. (1371) 21 CalApp3d 654, 98 Ca! iiar
T0Z tpercaflior *Poeseh! ™) luminate: the
prublem. In Foesehl, the Ford Motor Com-
pamy had sent a reczll notice(io iis dealers
recuesiing Lhe recall of desspnated 19062
Trnenderined wutomebiles for servicing of
Lnw cars rear brake liph's. A& cdealer and
wasing arensy had fadied w recall one suckh
ear which had been leased Ww & cosiomer
wnid shoriy therealier Lhe defect in Lhe rear
brake lipht caused an accident.  The in-
jured customer sued Ford, the dealer mnd
the leasing apency, and Ford sewtied the
customer’s claim for $72,000; when the oth-
er defendants refused to reimburse it for
any part of the settlement, Ford brought an
aetion for indemnification,

A8 Cai ASELF et

Coote o, g, 18 0 ab b, bnl

Avulvenge Fords elaim in terms of Lhe
clusive  "ucim esjuesive,” “J.‘r|l1'|..:.";"-:.|'_'§_'\||n;|-
ary,” “dirverandirect” suandards wiiiiced by
prwr deciminze, the Pugsehl court deter-
minedd that Ford was not entitled 1o olitzin
total indemnification  The covrt ressoned:
"Ford's production of the defective cur, cov-
pled witk s {ailure Lo attempt direct netice
la the customer, breached a direel obliga-
tion il owed Lo the fetier. Ford had a "last
clear chance’ lo wvert injury and faled to
wae Ib T Jeull s jeimery, net secundary,
and not imputed lo it 25 4 conseguence of
the dealer’s wr leasing =pency’s fawll Un-
der the pleaded circumstances, the latier
arg nol lizhle for indemnilication of ihe
marofscworer” (21 Cal App3d al p, G35,
a8 Cal.Pipur 2t e 700,)

Alwer Iimdine thay itmal indemnification
of the manulaclerer was inappropriste, the
Toesehl eourt revealed its mispivings with
the existing equitchle indemnity doctrine
which sancioned the ineguitable resull of
permitting the dealer and lezsing apeney o
escape &l lahilhy wharoever, The court
ehserved:  “Tae dezler and the lessing
agency thared Ford's ability 10 reach the
cusiamer before an zecicent nccurred. The
camplaml dees noy disclose Whether these
firms were stirred by the reeall notiee. On
the assumplion that they did nothing, their
vseape frem financizl responsthilivy = troo-
biesome,  Judwially favored objectives of
dewerrenee 2ad accident prevention would
I promoted by imposing some Hability on a
tealer who knew of dunper and did nothing.
To siift the entire loss W kim wouia not
servie these objectives, for then tne manoe-
facturer would escape scol-free. A4 woe
ruie ef law—ane designed 10 sumulate re-
sponsihility throughout the merchandising
ehiain—would require both parties to share
the joss. A rule of contribution or partial
indemeification would permit that resuls
In Californis the comman law rule against
contribution among lortfeassrs nas been
mudified 1o the extent of permitling contri-
butian enly after a joint judgment aguinst
them. (Code Civ.Pre<., &5 875-878) Lls-
der California lzw to dale, indemnification

0860858
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% dn al-er-nnithizg pesaesiinon. Thus, Lhe
fum eaves these garties where iU Jieds
them. denying any indemanity 1o the orin-
nator of | lae aceideni-prodocing factors”
{Emphusis added 3 121 Cad App 3 ab p. G,
S8 Cal.Bptr. at p. 7053

in noting Lhat “under Califarnia law 1o
date, indemntfication i3 an all-or-nolhing
prapasition,” he Heserl courl recornized
that by virtue of o= ljl_‘\-'i.‘]{llﬂ’!‘ll.:ﬂl.a! charae-
ter, the common faw was capable of evolv.
ing the equitable indemnity docirine ino &
rule which would persmit the eguitable shar-
ing ol loss bevween muluiple wrifeasars
The proof of the Powschi coart’s prescienoe
war pot long in vcomiag

Jusi vae veur aflter The Faeseh! deesion,
the New Yoerk Gourn of Appeals, oo the
velebrnted deosion of Dode v Dow Chennen!
O euzers, 30 XY 20 143, 521 XY 8400 3022,
2R3 NUEM 238, medified that #aids trade
vonal all-ar-nothing indemany doctrine o
pormit @ torfessor woobinin “partial in-
demnilicatinn™ from another 1orifeasne on
she basis of comparative facil, The Dol
eourt, aficr noling that the presviously ex-
sinp Cactive-passive’ indemnidicnucn Losl
“hur in pracuies proven clesive anld 2 ezh
nf rulr :!!:[I:Er‘.iiifu-_" wenl on Lo ll|'|:-1,‘|"'|."1_"
"By the policy probiem invel sz mare tnan
terminoiomy. I indemnifieation s allowed
at all among jort-lortfearers, the imupor.
tami resulling guestion i hew ullimale re-
sponsimliay should be dstnbuied.  There
are siteatinns when the facts woeld in fair-
pess warrant what [the pemed defendani]
here seeks—passing on o s concurren’
torifeazor] all respensibility that may he
imposed on [the named defendant] for nep-
hpence, a traditional full indemnificauion
There are circumstances where the [acis
would mol, by lhe same tesi of fairness
warranl passing on to 2 third parly any of
the liabihwy impozed. There are creums
stances which would justifs apperUonment
of responsibility between third-party plain-
ull and third-parly delencant, in &ffect 2
parual inaemnificazion.” (331 N Y82 a1
p 386, 292 N.E 24 a1 p. 291

Concluding that the ali-or-nathinp com-
man law ademnity dociriee did nod, in

enmreon law ndemanily duclrine eliner (o

002063
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man) £taations, produce (he equitehic e
ration of luss wo which 11 wmed, the Dol
court proceeded Lo medify the doctrine.
nehiing that the “{irlight w apporivnment
ol hubilizy or 1o full indemnit,

s amenp parties invelved wpether
causing domage by neplipence, shnuld rost
an relative resporsibility T 4331
WY E24 a1 ppo 393-892 257 NE2d a1
25.) The Dole court was undeternad frum
eadertaking this modilication of the

the existence of a contribution slalul
which, like that curremily in forc: in Cali-
furnie, provided joint torifessors with o
sipht of pre eata conidibation in Hmitd
circumstanees, or by the facl thal @ inm
Lime New York still adhervd 1o the st
nothicy eantribatory negligence dootirme

) Twn and one-mall months after \ne rondi-
ting af [, the New York Court of 4.
peals. in Kelly v. Long Isiznd Lighting Ce.,
supra. 31 N.Y .24 25, 334 N Y.S.2! &5l 236
NE2d 241, emphatically rezffirmed 1he
[oly decision and explained the effest o 112
holdmg. The Rellv court stated: “Privs 10
rur recent decision in Dole v, Dow Chem
Cov it had Leen held ta be the
rele that a defendant found puilty of “ae-
e nepirence could mel recover over
gpainst another guilty of ‘aetive” toey pegli-
gence.  The role as stated in Do now
pormils eppertionment of damzges among
jmins or cuncurrent wortiessers regerdicss of
the degree or nature of the concursng
fault  We believe the new rule of appor-
tonment to be pragmatically sovund. as well
ar realistieaily farr. To require a ioint tori-
feasur who is, for instince, 10% ecavesiiy
neghpgent o pay the same amount as =
co-lorifearor who is 90% causally nepipen:
seems tnequilabie and unjust. The farer
rule, we believe, is 1o distribute the jezs 1n
propartian  to  the alipeadle concesiing
faplt™ (334 N.Y.B2d ai p. 858, 26 N.E22
21 p. 243)

The consigerations embodied in the Dole
and Kellv opinions mirror precisely tne
principles enunciated by sur own courl 1wo
vears apge in L 1n Lf, after concluding

884687
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A we explun, we roecl the camleniion i,
a number of Frounds,

pees | Firsloas we have abready rlu.t-ri. Ui New
York (aart uf _;'Liliw ils .||I|q1'll. il & =imiiar
partal ndemnity ruic 1.-uir.- v L
Chemica! Co. sepra. 331 XY 8% 43, 280
N.E2 255 despite the existonee uf o eloaely
comparalle statetory enntribution scheome®
Like Lot current Califurnia lognsiatsen, L
New York contribution statute in Foree o
the time of Dole afforded a right of eontri-
bt oniy between foint jusgment debi-
ers. und provided that contnbuten should
Tees Dne determimed nn o “prog-ata” rattar Lhan &
T comparative fanlt basis, thua e s Uhe case
in Culifornia, under ihe SNew Yasa ule B
concurrent tortleisor coah! niai

wain epniribu-

= ke digrerasal ne ot covenanl, O o e ST VNIRS
ol v ormside ratens oo Tor ok w St e et ke
preater, and

“thy 13 shall ditekarpr tue fertiessar i
whorn it 18 piven frem all bahihey Lor ooy con
tmiAution 10 any ather iorifeasnes

Secucn BT 5.

“la] Where an apreemenl of covenant U
made whicn provices for a shding SSn oo
ery apreement between one ur more bul nel
all. slieped gefendant tonifeasors ang the plan-
il o plannl's

“1; The pariee $EMCTISP  fato any ayeh
spreement or eowenant shak prompih nferm
ine coart n whach the asnon ¢ papoing of the
exusience of the agrermest of fovenant ana ns
1erms X580 provisions, anc

2 N e aciiom s e belare @ qjurs, 4rd 2
aciencant pPamiy D Lthr agresmenl is 3 WIlNess
tRr coum shall, upon mouen of a party ciscloze
1o the jurs the exasience and conieni of the
apreement of covenanl. wnlets the coun hinds
that such disclasure will create subsranual dan-
yger of undue prejudice, of canlusing the srues,
ar of musieading the jury

“The jury cdisclosure herein reguired shall be
no more 1han NEceYsary o be sure Lhal tae qury
underfands (1) the essential naiure of the
apreement, but pot incluging Loe amount pasd,
or ans cenunpeney, and (2) the possibalind thay
ihe apreement mav bras the tesumony of the
allepes temfeasor or tonfeasors whno eniered
wile the agreement

“1o) A wi¢d m thesy sechion & “siadimp scale
recevery BZTECINER: TEANS an Jpreemenl of
covernant Between 3 plantil! or piamniils and
phie or more., b not ail, «Veprso tarileasor
defendants, where the agrrement amits the la-
By ol the apreeing tonieasor delendants to
an amaunt which s dependenl  upan  Ehe
amounl of recovery whieh toe poasnutl i3 able
12 recover from the nonagrering delendant or
defenda=35  Thrs wcluass, hut £ net hmited Lo,
spreemeray withm the scope of Secunn 6775,

e R ey e T >
— ...._:....“Lra

-eT:"._ b T ”

‘5.-..,_ ‘_.‘:__-,:;-L, _—r= -

o L i

tienr onby [rom those loriieasors wham the
[(latniaff ehose Lo sue iz the same aclion,
anil couid reguire such colorifeasors o oy
only o pro rata skare of the judpment no
mztier what the relutive eulpability af the
tortfeazars. The Dale court, viewing the
stallibe as simply a partel leglelative modi-
ficnlion of the harsh comman aw "o con-
trilmuen™ ruole, found nothing in the New
Yark rtatutory scheme 1o indicale that the
Vesmiglature had inteaded 1o jrecivde
cial exwension of Lthe slatulory appartions
menl eohcepl throcgn the zdeplion ol &
comman law partial indemrilicztion doc-
irine. (See 331 N.Y.5.%4 aL pp. 3=, 341
ous % E.2d 258

and apreements in the fuym of a lnas from -
periging torifeasor defencam 1o the punni:'f ar
p'ur.:|lh which & repayalbile m whone ar i pan
1765 ThE recovery apaansl the nonagisems st
fraspr geiendant.”

Secucn BT,

“Judzmemt lor coniribpusn may be entered
by one torfeasor juepment debtor azmng, oih-
erionfeasor judgment debiors 5y moon wpon
pouce  Mouce of such moucn shall be pven o
ail parties in the achan, ancleding the plainsd!
or plantifls, at ieast 10 days pefare ine hrennp
t%stean  Such molice thall be accemainied by
an  affitavil =-setthing forh any nfcrmaton
uwkickh The movigg Party may Bave 21 1a 14=
usseis af delendants avarlable for salisfacion
of the judpment of claim for cenmnsuten ™

Lection HiW

“If any provision cf 1his uile ar the appica-
nan therenfl (o any person v held inalkid, suzh
myahiduy sirall nod affect other provisicne or
epphcanons of the ulle’ which can be Diven
elleci without the mvahd provisicn or applcs:
uen snd (o L end the prasidiant of this Lt
are declared (o be severables ™

6. Al the uime of the Dole decizion. the Mew
York contribunan statote providedt “Where a
mandsy judpment hazr been recovered joufthy
apatt 1 cefendants 1 an acuoa for & personzl
pRputs ar far propery dagnaps, each delendant
whn hat paid more Lhan nis pro réta snare shadl
e entitled o contnbutian from the other de-
frn2ants with réspecl £0 Lok EXCEIS SHQ OVer
and atove RMis pro rala share: proviced. now-
rver Lhal no defendant shall be compeiled tc
Fav to any other such defengant an accual
preater than his own pro cats share of the
enture gudgment. Recovery may be had in 1
séparile achion of 4 fudgment :m lhe onping!
sction againsl 4 defendant whe has apprared
may be eniered on maouon made on poLCe 1N
the wnptnal scuon.” (NY.CPLR lormes
E 1401, repeaied N.Y LIS74 ¢k 741, B 1}
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T Calde i
raental suetaee counsel ppainst the retention
uf L devirime remiering cantributory nueg-
hpunee & eomplete bar W recovery™ (13
Cal @l at pjs 812-E13 114 Cal Rprro at
R, 532 P an po 13820 we made clear aur
sonviction  that the discarded  doctrine
wshould be replaced in this state by o sps-
tem wnder whick Halilivy for damage will
e borne by those waose aegiipence caused
it in direet grepnrtian Lo their respective
fawle™ (Emphasis added) (Id. at p. Bla,
124 Cal Epte, ot p. BR4, 532 F 2d a1 po 1252}

[7T] In order we atizia such 2 sysiem, in
which lzlefity for an indivisible injurm
caused by cencusment tortfeesurs will e
Liorne t!:| ok individaal sorifvaser "ia di=
rect proportien Lo [is] respective faull” we
conelude that the current eguitzble indeme
nity rule shonld e modificd 1o germit a
vopenrrent Sortfeaser to olaaln pariial ine
demndts Jrem ether concurrent tortfeasors
an u comuarative faull basis  In reaching
this eonelumion, we point out that in recent
svars g preat number of courts, particularly
in wrsdicion- whieh fallow the comparas-
tive aeripence ruie, have for similar res.
sops gdopted, us 8 matter of commeon law,
vontparalde rules providing for tomparative
gontributien  or  comporative  indemmily
(e, & e Dmined Stsies v, Refiadve Trons-

5 Seclione B75 to BV provide n full

“1d1 Where 4 mones jutpment has bteen ren
dered puntly apomnst vwo o more delendants in
u tom acunn thers snali €2 9 Nkt of contnbu-
wun ameng them as neremalier provided

“{b) Sueh mipht of cortnouban shall be ad.
mimsiered in accoroance with the pnncipies al
€Qquny

“tc} Such nigh of cemimbuiien may be en-
forced onis alier one torfeasor hay, by pas-
ment discharped the jownl jusirment or has
paid meore Lkan his Zro reala skare tnereo! It
shall be limrea w ihe encesy 50 pajd over Lhe
pro rale snare of the person 30 paymg and
ne #vent shall any wortieasor be compelled o
make contnibutien Bevond N own pro rata
ghare ol thi enlire JJEEMER -

“td) There shali be ne right of centnbunion in
favor af anv wrifersor who has intennonally
mjured the myured person,

“{e1 A hipilny maurer whe by payment has
acharped the hability of & tortfeasor juopment
dediar shail be subrogated to s nght of con-
iribution

=4 Thas wnle shall oot ampar any right of
imdemniesy wnder essting lew, and where one
tenicasar Jucgment deeer 1 enriiled wo indem-

EHFIElT

AN L BUPEIIMME CONRT 195

Lite wa, Sup., Dol 6 al by, IAT

fer Co (1975} 471 LS 397, 405-11, 45
S0t 1708 4 LEAZ 25): Rubr v, Alle-
chensy Airitoes, Inc, (Tth Cir, 15874} 504 F.23
A0, 03 fomes v, Bradnerst {3d Cir. 1967)
g P00 463, 467470, Packard v. Whitlen,
supra, 274 A2 169, 179-120, Biclski .
Sechulze, svpra, 114 N W.24 1056, 107-114;
cf. Lincenbery v. issen (Fie.1975) 218 3224
356, 320-391, Bee aise U.Comp. Faull Act,
§ 4, subd {a})

4 Californiz’s eonlobution stalutes do
not preciude thes ceurl from adopting
eomyerrative  fiarial iad{'mm"l.'l.' F-L R |
madification of the camman law egui-
walde indemnily doctrine.

|8 None of the partivs to the instant
proceelding. 2nd none of Uhe numerous amici

who have el biriefs, syrinosiy takes iseue

with our ennclesion thal g rule of comprare-
uve partial isdemnity s more eonsistent
with the princinles urderlving Li than the
nrior “ali-or-nothing” indemnity docimne.
The nrineipal argument raised in opposition
in the recopnition of ¢ common law compar-
stive indemnity rule is the elais that Cali-
forme's existing camehition statules, sep-
vion B3 euoseq. of the Code of Civil Proce-
dure.® preclude such 2 judicial development

ry {rom another there shall be no ngh of
coalmpulien berween Lhem

L) Thes title shall not impair the nght of 2
plannff 1o sausfy & jodpment ik full a5 azzanst
amy toertfe=asor jucgmenl debior ™

Section BTE

“lay The pro rasa share al each tortfeasar
juapmest debitor shall be determined by Sivid
ing the enure juopment equally among all of
em

"{b) Where one oF more persons are held
Nanle souely for the tor of ene of them or of
anoiner, ai o e case of the hambiy of a
master for the len of s servani, they shall
sontsipule 3 kaple pro rata ghare, a3 w which
there may be inocmeny berween them ™

Sectien 877

"Where s relepse, dhsrmssal with or without
prejudice, ©f @ covenanl nol 1o sus OF nol Lo
enlorce juogment 15 given in good fath before
werdizt or Judpment 1o ane or more ©f & num-
ver al womtienscrs elaamed 1o be linbie lor the
sEme lor—

“fa) It shall not discharge any other such
torifeasar from hability unless its terms 50 pro-
wvies, bug ol snall reducs the clwims sgunst the
others in the smount stpulated by the release,

-

]
LI L -]
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(4] We belicve that o soniar conelusing
mus! b roeachel with respeet Lo Lhe per-
nenl Cabifarniu lepistution. The lemslatvg
wetpry of the 1857 contribution suatute
gaite choarly demonsirates that the purjume
af the lepislativn was simply “lo jeseen the
harshness™ of the then prevailing commaen
jgw no comlribution rolet Nolhing in the
lepislative history suppests thal the Lepi
lature imwended by the enaciment to pre-
pmpil the field or w foreclose Tulure judicil
developments which further the aet’s prin-
cipal purpose af ameliorating the Sarshoess
and megainy of the old nie contrsbution role
Uirader Lhese cirgumELURtEs, Wi Stk T Fuee-
snn 1o inlerpret the lepislation s esabhsh-
ing 1 our ta el innevatinn.

Toe rast ol Green v Superier Douel
V6530 0 Caldd 616, 629-635. 110 Cel Rper
Sid, 31T 113 1iRs, pravides an e sl
Ay variy common bew o landlord owed
werantl e d0TY 10 maintain ivased residens

: sl | prosuses  in habitable  eondition

throwphout the duration of the lease. amd in
Greep 1o dandloré zrpued that becaouse the
Lasrisinsiere hal cnacted u semes of statutes
affusdme wesans a himited “repair and e
dues™ semueiy (Civ.Code, § 18D e sug.)
F.;HI‘I-."[.'.-I Cul riE Werd Pl froe e FVinde @
hruader, more COmMprenensive o mman law
warrante of kabitabiliny. In Groes we vm.
phatieaily  feeeied the landiord = conten-
tiun, declaminpg that “the statviery {rame-
wWork Ris pesver een Viewes as o
curtatiment of the growih of the cumman
Taw e this field.™ (10 Caldd at 5 620, 111
Cat.Bpir. &t po 718,517 P2d at 2. 11750 In
lihe muenner we conclude, as did the Now

Y. The 1857 lepisiation was drafied by Lhe Siate
bar ang was mbelly wntrodured o 18Ih as
Eennie Bull b 413 The Siaie Bar rapianatinn
accompanyint the bill, whicn was adootes b
ine Henae Jucioiary Commntee, read an prere
nent pam

“Lader the commen law ghere i3 na coninbu:
ugr torwesn ot wonfrasars  Ope 2! Eeweral
joimt wortdrasors may be [orced (o pay ihe
wnsle clavn lor the damayes caused Dy tnem
vel he mav nol recdver from Lhe olhers Lheir
pro rata snare of the ciaxm Califorma follows
this rule  [Caacgns | Tae purpose af thrs bl
15 1o lessen the larsheess of thar docirne

“The ancwent bassa ef the pged sule apainst
comnbunion in this bvpe of case i the pobcoy
thrat the law should deny astistapce 1O 1an-

Ciiran, Syp, 148 Callpir, e

York rourt in Dole, that the cuntmbulion
rlatvles were nol intemded w preclude ol
cemmun law develepment in this Deld.

Indecd, there are several specific pravie
sivns ol the Califernia legislation—-not
present in the pertinent New York stan-
me—which confirm our conclusion that the
lepislation snould nol be interpreted Lo pre-
civde the recogrition of a eommon |aw
ripghtl of comparative indemaity. Firsy, and
raost sipnificantiy, uniike the New York
statule, the Caihdernia contribution provi-
swne specihenlly preserve tre ripht of in-
demnity amd wndeed, provide that the rignt
of contrilwuon snall e subordinate Lo such
rent of fncemmety, {(Code Civ.Frue, § B735,
suld {f} iyuoted in fn. 5, amtel} As we
Foie spEm, st the ume the lepisletion wis
enailed, Culifurnin case law nod ciearly o
Lablished that "a mpht of indumnification
may arise =5 o resell of eonlracl or equils-
Be considcratinne ™ (Pelers v. City & Caan-
v of £F, supra, 41 Cal2d 419, 431 256
P04 35, 42 {umphasis aoded)): consequent-
iy, we gun only conclude thet the Legisle-
ture wis pware of the eguitable indemnity
doetrine and desired, by enacting sestion
B33 suidii-istan (73, 2o negate any possible
inference that the comarvibulion Elaivies
were inwnded to eliminzole such common
law indemanty rphts. Althouph the Lems
‘ature rould chviocsly not forcses in 1937
that 20 sears henee, afler the advent of
comparalive nogligence, our court would
conciude thet equitable considerations justi-
fuy the adaguon of 2 comparative indamnity
rule, this section of Lhe act eleerly incicsles

feasors in adjusting losses among themselves
becausr they are wronpoosrs and the law
thould aol aid wronpdosrs.  Bul this over em
phesizes the sunposed peadl charetier of takh-
Ny m tert, I gnores the genesal mm ef the law
lar equal distnbuiicn of common Burdens and
of the npht of revovery of contribulian i vare
oUL fauslions, e [, among co-Sureties 0L ap
nores alio the lzetl that most e habalay res
sulis from megverienily caused damage and
leaas 1o o punishmenl of Ane wrongdoer by
permnung anciber wrongdoer o profn st hos
expense " {(Emphasis added.) (Third Progress
Rep. 10 the Lepis. by the Sen. Internm Jud,
Cam , 2 Appendix 1a Send. (1955 Reg Se55.) 1,
52)
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that the Lupislature had oo mtontesn of
wompletely withdrawing the aliwstion of
joss Tssue frum judiein] pursies

Seeoml. Coiiforne’s  eontrhotion  slal-
pleeeapzin Unkke New York -—eontaine 3
specifie provisien which explicitls mataes
that the “right of vontriboten snab be -
minsered 15 seeoninnoe With the prineipli
of couins.” (0nde CieTrovs § 5780 sulai. ()
{qurted in (oo & ante ) ) We need ae de-
cidie whether thes provision wouid pormit
aur cnaTy Lo interprel the captnnutien sisi-
ate tbself as proviiing Tor epmparalive rashe
er than peor capita contribution el Liacea-
heegr v. Jysen. suprea, 318 Be i Zn00 38
{Buyvd, J . coneurring i fur we Lok diat, al
1he least, '.1.‘:.‘_-_1_'._'-1'1-\ sy et rated thal
the Lupslidure gl net eonecve ol s oo
wrilaton detsbation oo 4 compleie and e-
fleainie system fur the alioesvon of o
Imtweon multiple Tortfeasors.  (See, o g
Humirez v. Redoveluoment Agency (15701 4
CabtApp 3d 387, 400201, & Cul Ryar, 256
Itver Garden Farms, Ine v, Suneror Courl
V1677 26 Cal Apn 3d 936, 863, 103 Cal Bptr.
f4t- Fellms v State of Culifopna (19571 14
CnlApp 3d 160, 165, fo B, 52 Calllpr 2001
By emphasizing thut the swuloiir cunlribu-
ton ripkt is wn be sdminisiered dn secord-
ance with the "nrinciplos of eqaiiy,” drre-
ples which the Lepishature obvioesly intend
ol tne sudienary 1o cialworaie, the ael sel!

roefules the arpumens that the Legeslaiure
intended to curtad judicie] deeretion an aye
partioning dumages among maUpE wr
fensors.

In surm. in enacting the 1857 contribuuzn
lepishetion the Lepisizwure dia nos inwnd
prevent the judiciesy from expanding the
common law ecouitable indemniny ducising
in tne manner desenhed shave  As already
noted, sinee 1957 the equitable inmemnity
dactmme Bas umberrone eansiderable yudinal
develepment an this staie, and vei 1L has
never been thought Lhal suer grewth in the
garemon low was carred by the contzibution
statute (U Green v, Superior Courl, Su-
pra, 10 Cul3d 616, 629 631, 111 CalRper
nes, 517 P23 1168))

Several amicl arpue slwrnatioely  tha
even if the cuntribution flatute wus ol

00Q067

EXHIBIT A

=0 Caidd U

intended 1o prechmie the deveiopment of a
comman daw cemparalive indemnay dee-
wrine. our rowrl shoold deeline e adop such
a dovirine ecause owonld zssenedh un-
dermine the strong pubilie paliey in fzvor of
envutiraming settlement of litipation embrd-
wer in seetion 877 of the Code of Civil Proee-
duere, one of the provisions of the carrens
switutery contrbution scheme.  (Quoeted in
fn. D, antel As amici poinl out, seclion &5
creates sipnificant incentives for both wort-
fresnrs und injured piaintiffs w setie jow-
suits: the tartfeasor who enters it e poal
f2ith setthement is ascharpul {rom any La-
hifity for contribution Lo zny clher wwort-
feavor, und the plaintiffs wltimete wwerd
apainst any other tortfeasor is dimininned
uniy by the actual amount of the setiemen
rather than by the seitling wrifopsoss o
rialas share of the judpment  Amict sepmpest
that these incenthes will be dost by the
recopnition of a partial indemnity docinine,

[310] Altheuph scetion BT reflecis o
strong public poliey in faver of-sewtlemesy
thiz <iatutary policy does not in zmy woy
conflict with Lhe recognitlon of 2 commen
iaw partal tndemnity docinine bet malner
cun, and shauld, be preserved o an inte;val
part of the parial indemnitvigostzing tnal
wi adopl taday,
1hat sectinn BY:, by its lerms, roleeces o
seltling tortfeasar onlv from labilny for
contribution and not parial indemnity, we
cencinde that from a realistie porspecuve
the begislative poliey underiving the provi-
gion dictates that a tortfemsor who hzs en-
tered intp a8 “good Taith™ setilement e
River Garden Farms, Ine. v. Supenor Court,
suprz, 26 Cal.App.2d 985, 108 CalRplr a8
with the plaintdf must also e cieenarped
from any claim for parual or eomparatine
indemnity that mav be pressed by 3 coneur-
rent tortfeasor. As the Ceurt of Appen!
neted recently in Stambaugh v Susersior
Court (1976) 62 Cal Appldd 28] 233 189
Col.Rpur. B43, 848 “Few 1hings would he
better caleulated Lo frustrale [section B17's]
policy, and o discourage seltlement of dis-
puted tort claims, than knowledpe that such
a settiement lacked Hnaiity and would lesd
tp further litigation with one's joim teri-

1504

e o T
a3 rﬂi-h_a_m"‘ H,;{-&'M_ﬂ—bﬁ

o e

e T T

885061

o e
A L
LA R R
EATVIL AT SN e R A

R ot

e g o
iﬁ?;‘__-'.:“dﬁ’ L pel :*;'5.—;&‘:_'“

o g T LT Y
e rtn g ans o 0



850260

AMERICAN MOTOURCYCLL ASSN +, SUPERIUR COURT 104

20 Laldd 605

T abe @5, “acge,, 1db i sflimre IR2

frasors. amd perhaps  Turtner Gianfizy ™| As cariy o 1962 nur coert contladed Lhal ]

This atserveton s as gpphealie in G et
indemnity frumework as in the conlributwn
contexl  Mureaver, o preserse the ineen-
ipe 1o scitle which seclion 507 provides Lo
imured plaintiffs, we conclude that o phadne
tif{s recovery from nonscrtiing artfeusors
should lw diminichod eniy by the cenun

that tpe piaintiff has setvally recoverd n

a powsd fuith setilemeny, ratner Lhan by an

wmpunl mezsured by lhe selling lors

fearns’s propertionute responsibilite Tor tne
injury. {See Fleming, Foreword: Comipar-
ative Nepiivepee 41 Laste=By  Juriicial

Choice (19%61 64 Cal.L.Rev. 238, 205-20

Accortingly, we conclude thut Code of
Civil Frocetiere seetion 875 et seq. do ot
previuh the deveionment of new eommon
law priseiples in this ares, and we hold that
under lne common law of Lthis slale & car-
current lorifeasur may seck partial indem-
aily frum apother eohcursent Loriipasnr on

a eompurative faull hasis,

. I nder the allegazions of the crose-
complamnt, AMA mar be entithd tn
whurin pariad rdemaification frum
fien purenis, and thus the el
court, pursuant to Code of Civid Frie

cetlury seciun <2570 et seg., sfeuld,

mave pranted AMA Jeave e e the
Crsa-com it
Haviap concluded that a enncarrent tori-
frasor enpos s a rommoen law nght e ehisn
partial indemnification from other concur-
rent wrifeaxere on a comparative foult Be-
sis, we musl finally determine whether, in
the inziant case, AMA may properly assert
Lhat right by cross-complaint against Glen's
[repenis, who were pol named as codefend-
anwe 0 Gien’s amennud compiainl,. As we
explain, the governing provisions of the
Coie of Civil Proceaure clearly “zuthorze
AMA 10 seek indemnification from a provi-
vusiy ynpamed party through such a cross-
eomptaint.  Accordinply, we conciude thal
the Lra: coert erred in derying AMA loave
lo file 15 pleading
E. Secuon 425 20 provides in full: “When s per-

san hilrs & eross-complaint as avihonzed by
Sectwn 425 10, he may join any person as 3@

1.—.E-I'- P
e e ;
o et~ 2 e
it SN
Ll B e e R
o 2L . Crda
)

uncer the thin poverning provisions of b
Conte of Ol Prosedere, & Jelendunt could
file a cross<complainl apainst a previeusiy
grnamed party when the defendant proper-
v alleped thot he would be entitled to
intomnity from such party sheuld the plain-
Ul prevall en the oripinal complaint
{Hovlance v Deelper [1902) 57 Cal.2d 255,
1 CalRpur. 7. 365 P2 535.) Althoupk one
commenter has sugpested thay our R
lznce decrion extended the then vxisunz
erese=complaret provision bevend its legis
Lsely intended seope {see Friedentkal, Jeis-
ager of Claims, Counterciuims and Cross
Compluints: Sugpesied Revision of the Cal-
furnis Provisions (1570) 23 Stan L Hev, 1,
21 42y when the crpes=complainl stauuoes
were completely revised in 1972, the Legis-
Btpre soeeifically codified the Aovizoee
reie 1m sectien 222 10 et seq. of whe Code of
Civil Procedure,

e

Section 42510 provides in relevant part
"A party apainst whom 2 cause of action
has Guen azsseried . .omay file a
cross-gemplaint sesting forth . . L (o
Any culise of aeotinn b has amainst a persan
alleped to be lizhie Lherenn, whether or net
such pirson s already a partt o the setion,
il the cavee of action asrerted in his eroce.
compluint (1) arises out of the same tfans
astn for] occurrence as the
cause breoght apeinst him or (2) esserls
claim, right or interess in the
eontroversy which 1= the subject of the
cauze brought apainst him.” (Emgphasis
adaoed.)

Section 422,20 reiterates the proprivty of
filing sueh a cross-complainl againet a pre
viously unnamed parly, and seclion 42870
explicitly confirms the fact thal a eross
complaint may be founded on = cluim of
wial or partial indemnity by deflining a
“third-party plaintifl™ 23 one who files &
crosscampiaint claiming “the right to re-
cover uli or part of any amount for which
ne may be held lizhle™ or the original com-
plaint. (Emphasis added.) The history of

cross-complainant of cross-defendant, whether

ar apl such perion 1z already a pany to the
sctan, o, had the cress-camplaint been filed as
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the lepislation leoves nn doehil hor teal

Lrae | thepe provisions suthorze a uelfendini o

it 8 crust-complaint apainsl o person, o
1. from

pamed in the ocnpinal  complsl
ahom ke claims he s entitled o indemny
thee Heeuminendation and Study Helaung
ty Crunterclaime and Cress Complainis,
Juipder of Causes of Actmn and Helded
Veavizions {18700 10 Cal Law Revision Com
Rep. pp. 531-553.

111} Although real parties a inivrest
chaim thut the effect of permiung = de-
fundant to bring Ip JSMULS W O0m Lne pline
G his declined 1o o will have the unie-
sirabie effeet of greatly complealing per-
somal imjury litipation and wil deprive Lhe
pluintifT of the asseried “rghl” 1o cenrol
the size and seope of the proceeding aee &
p.. Thornton v, Lueo (1562) 206 Cal.Apr.2d
547, 5351-342]. 3% nur court olheurad in R
Janee, 57 Cald ot pp 261-202, 10 Cul liptr,
7. 868 PAd 535, 1o the extent tihut such
claims are lepiimate the probiem may be
partially obvijzted by the wial court’s jodi-
crous use of the autharity affarded by Code
of Civil Prosedure secvion 1048 Suction
18, subdivizion (B) rorrently  provides
“The evurt, Iz fartbesunoe of conis Sionce
ar to pvoid prejodice, or wken senwrale
trials will be concucive W exaperitee, and
veonomy, mav arder a sevarats il of any
sause of action, including o cagse al action
arseried in 3 crpsstemplainl or of any
suparale issoe or any nember of enuses of
action or issues, preserving Lhe right of triv)
hyv jury reguired by the Constitution or o

an independent action, the joinder of Lnar pary
waould have been permitted 53 the siardies pov-
erming Joinder ol parues ™

Section 42570 provices in full

“fa} As used m this section

{1} *Third party plani{ rmesns 1 person
spzinst wharm & cawse of act:om hat bren as-
sered noa complant or Srosp-comolami, who
clarms the right 1o recover 2l or pam of any
amounts far which he may be held Lable on
sueh cause of action from 8 thard person, and
who Nies a3 crosz-complamt staung such clam
»v & cause af aclion agairs the thire person

(2] ‘Third-panty delendant” mears tne per-
sem who 15 alleged inoa cross-comglaint filed by
3 thyrd-panrty plantiff 10 be hable to the third-
party plantif of the third-pamy plaaulf s held
liable pn the clawm apainst kim.

002069
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sialele of Uil state or oof the Uritnd
Slates.”

I this cuntext, of eourse, a Lrizh cours, in
dewermining whether to suver o Compara-
Uie indemany claim, will have to tabe into
eoncderation ihe faet that when the plain-
t!f e alleped Lo have been pertially ot fzuh
for the fajury, each of the third pany de-
fendanis wiil pave Lhe right Lo livigele the
question of the plainliff’s propomicnate
faul: for the acoident: &% 8 consenuence, Wi
recopmize Lhat in this coplext severamey
may sl umes pel be an allraclive sferna-
tive.  Nunetheless, hoving already roled
that under the comparative neprilgence doc-
trine & plaintif s recovery should be dimin-
i=hed oniy by thal proportion which the
slaintifs regligcnce hewrs 1o thar of 2l
tnrtfeasars free fn 2 anale), we think il
only far tnar 2 defendamt who may be
jointky and severally liable for all of the
piainiif’s camapes be permited Lo bring
uther concurrent lortfensors into the suit.
Thus, we ronciude that the interaction of
the pariial indemnity doctrine with Caillor-
nia's existing cross-comolainl  preccduercs
works mo undue prejudice 1o the riphts of
plaintifis

1121} Accordingly, we conclude thet un-
der the poverning siatulory provisions a
defendent is gencrally avtherized o fie =
eros=complaint 2gainsl a concurTenl tor-
feasor for partial indemnity on 3 compara-
tive fzull hasis, even when such coneurreal
Lortfeasor has not been named a cdefendant
i the arizinal eomplaint® In the inrant

“fb] In addation to the other nghls and duties
1 third-party defendamt has under thas arucle,
ke mav, a1 the ume he Dles his arswer 1o thre
cross-complawnit, flilte as & separdle Qocsmenl a
speci| answer limxms apainst the thoraparty
plamnull any defenses wnich the thirg-parmy
plamntif! has 1o sucn cause of wctien The spe-
il anewer shall be terved on the terdparmy
praintifi and on the person wne @tsened the
cause of action sgamnsi the thred-pamy plam-
ufl”

9. There are, of course, & number aof agrafizant
excepnions (o this gearral rale, For exampis,
when an empiover 15 injured in [he scope of his
empigvment, Labor Code arction JEG4 would
rormally preclude s third party tarleasor Irem
shisimng mdemaification from the emgpicyer,
even of the empiover 5 neghpence Was & Concur-

863063
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ASSN v SUPERIOR COURT (1]

J a6 { w Bpr, 122

defenlants were unintentionuliv

plaint sre sofficent L suppest that Glen's g responsitbile, to b shouldered one one nhmu

parents” neghpence may possthly have bwen
a voncurrent cause of Glen’s injunes.
While we, of coorse, intimate aleoluiely oo

gjininn 148 \o the merits of the gaim, o i

estalilished that the parenis were indecd
peplipent in supervising thelr son snd Lhay
cuch nuglmence wes a :lrnnmnu& cause of
mmury, unier e paveraing Calilorniu com-
man law rule Gien's parents could be held
Babiie for the resulting damages. (Sve, e
g Gliron v, Gilmen {1971) 3 Cal3d 413, 92
Cal Bjar 295, 4798 1"2J &8} Thus, wo fu-
[ieve that AMA's ernss-cumplaint stites o
catae of w'inn fur enmjecrative indemnily
aped thit the triad vourt should b ].'l:l'lnh-
wed fie Diling.

6 Conclusiog.

1e Liv. Yellow Cab Co., supra, this court
examined and ahandoned the tme-worn
rontributury  neghpenee rule which com-
pletely exonerated 3 nepiigent defendant
whenewer anwmured pleinbiff was parually
at fauly for ihe pecident, recopnizing with
Pigan Trosser the indefensibiity of a dow-
trine which " pluces wpon one ey ioc
erure burovn of @ Juss for which wtwa are,
by nypoinesis, responsiblet (13 C2l3d o
poS fro 30138 CalBpr. at p. BGZ, 532
1 d s VR puoting Prosser, Law of Torw
supra, & 87, 1, 453))

In ine insiznt case we have concludd
that ire force of Lis rationale applis
equzlly w the aflocation af responsililiny
Letween 1wo or more neplipent defendams
and requires a modification of this slate’s
traditional all-er-asthing cammen law coul-
tubiie tndemnity docirine  Again. we concur
with Lrcan Frosser's oheervation in a remted
comext thal “[Unrere is obvioos lack of
sepse und justice in a rule which perms
the entire burden of 2 loss, for which twe

rent cause of the myury. (See E B Wills Co v
Supenar Court [V976) 56 CalApp Jd €50, G53-
B55, (2 Cal Hpur, 84 ), cl, Maze v. Alclison T.
L BF Ky Co (1975) 46 Cal App.2d 436, 455
40U, 120 Cal Rptr. 787.)

Similarly, as we Rave noted above such 2
parial indemaification clawm cannpol properly
br troupht apamsl 3 concurrent tofricaser who

TR oot

- T Oh = -:.r ¥ T
A YT ,-;.*._;'”5_,,.-..._@;‘:1- X

whilt the latier goes scot frew”

iFrosser, Law of Torts, supra, § 50, g 307)
From the crude all-or-nothing rule of tradi.
tinna! indemniw dactrine, and the similarly
inflexible per copits division of the narrow-
Iv circumscribed contribution statute, we
have propressed o the more refined suipe
of permutung Lhe jury Lo apportion Eability
in wecardance with Une wrifeasors’ comjuar-
amve fault,

Arrortingty, we hoid Lthat ander the com-
ron o "egunalle fademnity docirine @
cuncurrent lortfvasor may ablain panisl in-
demmity from colertlezsors on g cumpure-
bive Jault lesis

Lev a perempiesy writ of mandate issue
directing the wral eourt (1) Lo vaeale fwr
order denyving AMS leave Lo [file s pro-
jnse] crossecomulaint, and (2V 10 proceed in
aceardance with tre views expressed in Lhis
omnen. Each party shall bear its own
Casts

BIRD, C. 1., ard MOZK, RICRARDSOX,
MANUEL H.nr.‘l SULLIVAN (Retired Asso-
einle Jastiee of the Supreme Court siizing
under zazigmment by the Chairpersan of the
Judieza] Couneil}, J),, concur

{".LAI_’.H_ Justice, dizsenting.

1

REepudiating the existing contributory
negriipence system and adopting a system of
comparative negligence, this court in Li w
Yeliow Cxb Ca. {1575 13 Cal3d RO4, 119
Cal.Bptr. 858, 332 P2¢ 1226, repeatedly—
like the wlling Lell-—enunciated Lhe prince-
ple that the extemt of liability must be
governed by the extent of fault. Thus, the
court stated, “the exient of fzuly should
govern the exteat of labiijne™ (id., at p. B1L,

has entered A good fanth setilement with the

planul!, becaute parmitling tuch a eroks-com-
plamnt would cbviously undermine the eaphol
sigtulory poiaey fu rncourape Setilementls re-
fiected by the provisions afl section B77 af the

Code of Civi! Procedure (Ser p. 198 of
J4E Cal.Rptr., p. 5915, of §76 P.2d ante.)

T
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118 CoulRear. ad p 863, 582 P2 o1 g 1430,
whahility Tor dutruagre with by Lorne v thuse
whose neghpence cavsed iU in direel projpur-
Lian L e r::f_ilL-cL;'Ll: fanidt” (., 2L 1] 213,
115 Ca! Foper at p. B4, 532 P at . 1232),
and “the fundamental purpoee of [the rule
of pure camparative negiiceace] shall be 1w
aseipm responsiinliy and labily for dam-
ape in dircel proporuon w the amount of
nepizpence of vach of the parties” fid. at .
g7y, 119 Cal Rpir. av p B35, 532 P2s ak p
11431 And ‘:,'n. a l;_ufr:.]'u':':unz. TH 1.-:11!:51:.1.'-'\.1- thie
cuurt expluined trat the “hasic vliesunn 1o

the dovtrine Jof contribatory nughpeace]—

grrounded n the pricel cuneegs tnat e b
sestemoan which Habiiiny e bised o faols,
the Xl ut Taolt <hogld Fic TR Lliss f°¥ .
sent of tiahiy =remains irressitlde 1nonos
eon and all mtellipent nounes of fairness”
thd. at g R1Y, 119 Cal Rpir.at g 803, 332
PAG at p. 1281}

_jser | Now, only three years later, the majority

of my colicapues canciude that the L pmn-
ciple is not irresistibie afwer ull Today, in
the first decision of U court sinee Lioesx-
plaining the operstion af the Li principle,
they resect 1t Jor almest el vases involving
muliinde pastive.

Trne marority rotect the L0 principie in
vwa ways. Forst. they repect it by adopting
foint and several Hatsbity hoiding
felendant-—incivdmgy tne marginally nupii-
peot onc-—will Le respansibic for Lhe jugs
gtrributable to mis endefendant’e  nepi
pence, To ibestrote, if we assume thol the
plaintif! is found 30 percent ab fauli, the
first defendam 60 pereent, and 2 secord
defennant 10 percent, the plamtill ander
the maerity's decinan s entithed o o judgp-
mert for 70 pereent of the loss againet cach
defendant, and the defendant foung vnly 10

it cach

1. Althouph one of Lhe mosl mpOTAa™T MAETs
deicrimned by Loday's decinicn, the 195ue of pro
raza recuctian or dollar ameum reduriien was
carely mentioned ang the reletive memnis of the
wo avsaems were not Bnefed or argued B Lhe
paru=s or by ant of Ihe SUMETOLE AMum The
overwhelmag weipht of sethomy—omirary o
the majoriy—ie far pro rava reducnon rathes
than seillemen: amount redusuon. (Ark Soats
Anr, & 34 1005 Hawall Rev Lews € 6B3-13,
Kehben v RNosmalskr 118760 307 Mann 211, 239
N OW 9d 234 236 Theobald v, Appelos (1963
4 N0 228 20k ADE 129, 12} Roprss v Spa
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percent at fault may have Lo pay 70 jereent
of the luss if his codefendant is unzbic 1o
respond in damages.

The second way in which the majoriy
rejeet Li's drresistible poneiple is by i
seitlement rules, Under the majoenty opin-
wh, a yood faith setUlement relesses the
seitiinp wrifvasor from fuerther lability,
and the "plaintiff’s recovery from nonzei-
thing 1orifeasars should be diminisned oniv
by the amoopnt that the plaintifl hos zeivuls
iv recovered in & goed faith settlement,
rither Lhan by an amount mezsured by the
st tiing tortfensor’s Uroporliondie Frespunsis
Lility for the injury  (Ante, p.o 292 of 146
CulRpar, o 906 of 578 P2d)Y The sel-
tlement reles arpounced today may tern
Li's principle upside down—the exient of
gallzr liability may end up in inverse rels-
tnn o fawll

Wheress the joint and several fabibay
ruies viciale the Li principle when one or
more defendante are absent or cnahle o
respond in damages, Lhe selllement ruies
will ordinarily preclude effecting Lhe major-
ite's prineiple in eases when all defendanis
are invelved in theglitipalion snd are sue-
vent. Te rewrn o my 0-90-19 illusira-
tion and further assuring both defendants
are selvent, the pisintil s ordinarily caper
te settle guickly to avaeid the lornp deluw
incident 1o tnal. Further, he will be witlimp
1o settle with either defendznt becavse un-
der the majority's sugpested reles. - may
then pursue the remaining defendant Tar
tne balanee of Lhe recoverable loss (30 por-
cent] irrespective whether the remaimong
defendant was 10 perceat ai faol or &0
percent at fault. The defendanis’ setile-
ment postures will difler substantially, Fe-

dy [1977) 14T NJ Super. 274, 370 Al2d4 3L

TET; MY.GenObllaw, § 15108 E1.Gen

Laws [195R) & 1068 S DChLaws 15218

Tex Hev Civ.51at,, ant, 22123, § 2vey, Uizh Coce

78-27-41; Gomes v, Brodhurst {34 Cir, 1907}

204 F 4 465 Pymmnper v. Hoper (1882 21

Whae Zd IRZ, 124 NW 24 106, Wwo St Anc

§ 1-TE, bul cf. FlaStat Ann., § 768 31, WNa=s

faws Ann., ch § 2318 § 4.) Althoupgh ] beireve

it 15 smproper for the court Lo resch fuch an
imponant lssue without the aid of counsel, |

am compelied 1o discuss the protiem betause
ihe majaniy has determiined 1L

895823
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wn ol BRI
Jemrp the pleintff is enger for quick v
porery and o capable af pursuing the codi-
fenduny, tne defendant GO pereent Halde for
the tess will be prompued o offer 3 sum
eabistantially bwlow his share of Tnult, prabs
ahly paving 20 to 40 percent of the lose
The defendant onby 10 pereent a1 fault will
e apposes] 1o such selllement, wishing to
limit his lahbility To compele with s
edefendont in setilement offers he will e
required 1o affer substantislly in exeeze of
hus 10 percent share of Whe low, spain fros
prating the Lo prinesple thay Ahe extenat of
fatning should be poverned by the extem
af fael Shawld he [2il w sertde, the 10
pervent ol faull defendant ruas the risk
that his ewlefendant will settle carly for
perhaps half of his own liability, woile Lhe
lzsser neglyrent purson must evertaally pay
the remainder, nol oniy (rosiraung the L
principhe bt wermng U upside dews, In
amy eveni. 1o extremely urlikely he can
seithe fur M 10 percent share?

vt The farcgmng demonstrates that under
—

Lhe majoriny's ot ano several hability and
settlement rules, only rarely will the L7
principle be carned out in mulueparty LiG-
gavien, Teo principle 3l be frusirated if
ane or mare delepdants are wravailable,
msolvent, or kave setlded. Froor o Li the
pvepwielming majeriiy af accident eases
wert settivd o0 whole or in pori, and assum-

3. In sddmion, vhe pobey n fasor ef setllement
will he frusirated by the majorniiv's rule that
e piart!ls vecevery apainsl nonsettling 1or-
feasnrs should he dimumsthed only By LBe
amount recovered i a pood fath gettlement
ratner than by seuhng worileasor's proponion-
e respansbilny (Ame, p 804 ) As the ma
oty recowmze: ©'Few thinpgs would be better
talculaled 10 Jrustrate |secuon &7771) policy,
and 1o discowrape settlement of dixpuied ton
cluims. than Knowledpe that tuch & settlement
lathed (inabily and would lead 1o further huga-
wan with one's soint 1onfeasors, and perhaps
{funiber habibny "7 (Md)  Sewvlerment by one
lortlrasar % nol pomg o compel the oiher
wrtlraner 1o wilthdrew Rl Crosf-compisml fer
wntal or partral indemany. Rathe: there will e
a clamm of bag faith becavse il the jury awaros
the plawnuf] ail of the camages sought and
conchedes thal the selliing tenfeazsor should
bear the bon's share al the responnbily lor
the laws, the seithng terleasar would have
escaped (or a small fraction of fes sctual habide-
tv  Thie aleme, althaugh not deienmimative,

L s, g, BERD af W IA2

e Ui practice continues, the Li poneipie
will net b realized in thuse cases. In s
suliztantml number af (he resnaining coses
i oean b expected that one of the tort-
frasors will nol be alne Lo respand in dam-
apes, agrain frostratng the Ly prineiple. In
sum, althouprh the manrisy devole ajgroxi-
mativ hail of their opimon Lo asserted
mamtlenznee of the Li principle (pu. 3, &,
amel By in enly 8 very smzll number of
multiple pary cxres will the loss be shared
in weeorcance with that principle.

stseenpling te Justify thetr repodiation of
the Li jprenciple in faver of joint und several
Laksliiy, the majority supgrost inree ralion-
aler Farsi we are bobd that the feasibility
uf agnwrtioning Teull on a comparatve ba-
sis s nal Urender an indivisible injury
*Aivmille. " each defendant's neglipence re-

inikp A oraximate capse of the ontire
mbombile inpury. (Ante, po 168 of 140 Cal,
lapar., p M5 of 378 P2d) The argurent
arnves W much,  Plainuiff neghigence is
ikt o ]lil‘.-!i.!f‘-.lli‘.‘ eavse af the entire indivis-
itle injury, and the arpument, i mentori-
ous, would warranl pepudiation of Li not
only in the moliiple party case but in ali
Lares

The secand ralionsic of Lhe majenty hes
in two parts, First, we zre teld that after
Ly there 1 mo rezson Lo essume that piain-
W will Mimvariably” Le puilty of negli-

weold  infizae bad fsth, (Rever Garden
Farme, loe, v Sugenar Cowm {0573) 26 Cal
App 3d 9RE, 997, 103 CalRper. 498 (price 15
ihe ummediate €ipnal for the Inguiry 1inte gaod
fauh''))

Chvicusly, in most cases the jury will net
award plaintifT all of the damages sought xnd
will nol conelude the setiling tortfeaser should
have barme the ion's share. But because priar
10 Lnal Lnese msliers are necessanly vhcerlam
and the posuhility of establishing bad Teith
rxisis, the nonsetlimg tenfeasor's counsel
mus continue 1o maintain s cress-complamt
fe: 1otal and parual mdemany. (CL Smith v
Lewse (1875} 13 Cal.dd 349, 260, 118 Cal.Rptr.
Gl 530 PAg 587 {faiiure 1o purtue arguabl#
ClANTIY Imay sunslitule rrurrul.t'i.lcl:_]._i Aware
thal hiy setbiement will Aol ordinariy grevent
Fis particspsing m the ligation of the issuss
of darmages and relalive Taull and thal he might
he held Lakle for funher dameges, & deflendani
canemplating seulement will rarely do 30
alant
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penw. PARie, o 1ES el G Pallger.
Win of 578 1M Olwooushy dhe- 05 e
Tow lasin of yoint and several dabilay proe
v Liwas thet hetween arn inporem phiin-
ufi and twn or more nephzent defontents
i was proper to nold the defemiants sunln
snel severaily Hable  The innoeent plaintidf
sheuld et sufier as apainsl & wrongeong
defendant. 440y, B 18n af 146 Cal.lpr.,
. E pf avs Tl (Finsepan v+ Bl
Beaipy oo p 158800 35 Cal2d 404, 1500 4234
21k Pl 15,0 Avceordingly, il nol cnra-
sumulile Lo reject the Li pringpic ween we
are comparng the plaimills nnocetee el
defendunls’ neplience. Bul e e
prisented b this e i whelber joet amnil
sovernl Vability shall be exiended o Li
cases, rases where the plainufl hy Jofine
tinn 12 nephipent. While we cannod enow
whether a plaintiff will e foumi auginpem
uatn trial, wo alto cannut know W hainer
amy miven defendant v il be found wt fash
untti traal, Since Dabioty 5 ool Wl deter-
minetd until after toal there 13 oo reasen
pol o Adesl with the rezi jesue lofore s
whitner Jant and seversl labiiiny shoold bs
apulied tncases where the plaintill i found
serliprent—1 e, esses whore by aeliniuon
p plassniff e "imvasiably " Juund o neglis

pons

45w secom) baroof the secomd malmale
fur ymnt und several labiliy we an wld
that a piaintedfl's euipainkity is pol enuiva-
lemt 1o thet of a defendant, Thiz s obve
ously true—tiniz 15 what Li is il sbaa
The planiiff may have lwen driving S0
mies in caress of the speed limit whie the
defendants may have been drving 10 mifes
in exeest.  The converse may alse be tree,
But tae differences warrant acpariere frum
the Li principle in tolo or npot oai all

The mapuriy’s tnerd rationale for rejee-
inp the Li principie i= an asserted julhs
poiics for Tully compensatiap accident vie-
ums. The majorily state tnat joint and
several liability “recoprmazes that fuirness
ficiates Lthat the "wronged party shauid not
e deprived of his right to redress,” but that
ft)he wronpdoers should be left ta wark oul
hetween Lhemselves any  apportionment.’
{Summers v, Tice (1848) 23 CalZd B0, BE)"
{Ante, p 128 of 136 CalPpir. po 5% of

kLY,
Gt B

M6 CALITOLRNIA HET'ORTER
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e 1nady The gueted langruspre is nol hely-
ful 1o ke magerity when the plainiEd e
alen neglignent becavse he is himsel! o
wronpdoer

Vet tralny mesther pabey nor law ealied
for fully compwnsating the negligent pizin-
ufl. Pror o Li the neghpent ploatiff
iwnied all regovery umder the contihu
tary nepitpeace  doctAne—the policy r-
fiweted being dircetly contrary o that ae.
serted today. LA of eourse, repudiated tnat
doctrine replacing it with 3 policy permit.
Lnp compensstion of the neglipent accdent
victim bt only on the busis of comparauve
faull. Muaorcover, Li cannol he twisted 1o
extaliizh a puliic pobiey reguiring rejcetion
af its nwn irrextstible principle. 1n zum, the
mainriiy are estzhilshing @ new policy loun
eomtrary e thatl exising prior o L7 ond
poainp further than thzt reflected hy the
comparative prinople enuncrated in Li

Conecivably, such a new publie poliey de-
partng from intellipent notions of fairness
may be woarranted but. if so. its eswabliso-
mest shauld be left for the Lepgslature,
Before going berond Li's principle ™
sixtinle 1o reazen and all imetlizent novon:
of lairness™ {13 Cal 3d a1 . £11, 139 Cai
Rutr. at p. BG3, 537 P.2d a1 p. 1Z01), 2 ful]
evaluation should be made of society’s com-
pensalion to accident viclims through ow
tort sveiem in eamparsan o all other
meant vsed by mocirty to compensate vies
ums. A siudy shoud include such matiers
as the relative workings of the liabiliny
insurance svslem in providing benefits, dis-
ability insurance and employver benelits.
medieal insurunce. | workers’ eompensatior,
insyrance against uninsured deflendanis,
Medicare, Medi-Cal and the welizre sysiem.
Heconsiaeravon of the eoilateral souree rule
would also be required belore sdoption of =
putlic policy poing beyond inteligent ne
tinns of fairness, The evidence gatnerine
and hearnnps necessamy for the requisie
study are wilhin the capabilities of the Lep-
islatere: this court is institutionally mcapa-
ble of undertaking It

The majority rely on decisions [rom Mis-
sissippi, New Yerk, Wisconsin, and Georpia

| 413
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dp Cal1d 613 Lo an, S,
fur e propesiteen that eoirls haae Fe
vatnud st and several halsiity under com-
paratiee nuphpence.  (Ante, o 154 of 140
Cal fpar., o #06 of G786 TL2d In i
cases cted from the fise two persdielont,
it dees npty appesr Abat the plsintiff was
pupipent uniler the fiets or that the coun
adhering to juiny and suversl Balilisy
was considurinp eases where Uhe plamtiff
was nepliguat. Thus, thuse cases stend for
nuthing more thun epplication of suint and
spreral tabdiinge when g pluntiff s innocent
and the defendants are puiby, the rzdi-
uenal cemmon faw wppbeation,  The third
Jursdieiion, Wiscunein, i ol & pure com-
purative noegligenee jurisdicuian.  Rather,
wrent plainedfi ean reeover only A
his " *necligence wue npt as predl as the
rechpence of the persan apains: whein pes
covers i souphit” {L"'nu.r' v, Hawel]
LIfmT), B4 Wield 491 488, 145 N W ] sub,
G041 Hecouse of the mitaten on recavery
by neghpent plainifls in Wiseonsim, 11 may
1w jostifinlde 10 apply joini and several
lizbiingy by amalepy o the common law
principke LRat as Letwaen an innocent piain.
S5 and any aepirent delendant, the enlire
s shadl Tull ue the neghpent acier. OQbvi-
arsle, sueh dustificstinn is noy availabie in &
pure cumbartilive Jursnclen e Celfor-
ma. Only the Georga case =6 poink

In zny wient as pointed out by Justice
Thompson In the opimion and endrt prepur-
e in the Court of Appeal in ums case,
several jurisdictions adupling comparative
fauh hosve abulished joint and seversl labil-
ity 3

In my view the majorily’s effort 1o resis
the irresictibie Tails. Thev have furniznec
no sulmiantial reason Tor refusing o zpoly
the Lr prncmle o multi-purty litigation

3. It has peen sugpested that statutes repudert.
Mg yunt and seweral fratnlitvy m comparaive
neplgenee cases are cnutied to hittle, ol any,
weipht in companson o judicial GEiRIcns G
the wssue, Mpwewver, in 3 aemocracy whe faws
enacied by tne propie’s riecied feorenenialives
are eninbed o preat weight

-

When ke pipnuif i Iree of faull he 15 enti-
ded 1o a point and several pudgmenl agpaanst
esch defendamy wn sccordsnce wih common
law ruje  The L prmnoiple o mnapplcabie be.
cause ther s 1y simply no plawald fauh lor com-
panng with oelenduntsy” faull,

E '-. N
H- o e
Ty '-'- -"'"_','::__:_E_:- _,'-u-n:".

EXHIB!IT ?
AXMN L BUPPPERIOR COURT Hi5
lawu sl Hypwe LHQ

I

Adherenee 1o the L7 prineiple thal the
crbent of Halolny is poverncd by the extent
of Frall reguires thal ondy o limited form of
juint and u:'--:ra_Lm'I:i[i“u‘ bt retained in
vazee wnere the plamtifT is neglipent The
inue of jnint and several Bability presents
the peoliem wheiher the plaintifi or the
stfvent defendarie gnould bear the portion
uf the Juse attribetable o usknewn dufend-
amts or Jefendans wha will not rezpond in
eiasmapres due o iack of [unds

Cuorsiziem with the L principle—the ex-
wnt of Hatulity 15 poverned by the extent of
fauli= the lnss zteribatside w the inababity
tf nne defondant to respond in damapes
should be apportioned between the negli-
seni plamiifl and the solven! negligunt de-
femeam e rehiiion o their faoit. (Flem-
ing. Forewaord: Comparative Negligenoe At
fasi—Bv Judicial Cheice (19761 61 CalL,
Rev. 239, 251-252, 259-258) Relurning lo
my 30-60- 10 Nustration. if the &0 percent
2t Tault defendant is unable 1o respund, the
0 pereent ot Tault plaintiff should be per-
mited to recover 25 percent of the enure
just Trum the 10 percent at fzull seivert
dulendant hased on the 3 to 1 ratio of fault
iwtneen them.  (The solvent defendant
waouil have added 1o his 10 percent Habiliy
grg-Tourth of the & pereamt or 15 percent
ty reach the 25 pereent figure) Ta the
exiepl that anviking 15 recovered from Lhe
& percent at fault aefendant, the money
thould b apportioned on ‘the besis of the 3
w !l rebw. The system is Lased on simple
mechanieal ealeulations from the jury find-

iREE

In addinen, when one defendant is held liabls
lar the acts ol epather an the basis ol prmes-
ples ol vicanows halahily, these should be no
epporvonment of linbilny beravse by delmtien
one 15 hable for Lhe acts of the other. {Anle, p.
1RT of 146 CalRprr., p. 904 of 576 P2
Apporuenment berween defendanos should be
cented even U the plaintill ia neghigent, and n
cetermmning relative fauh of plamill and de
tendants, the single negligent act far which
both defendanis are responsible should nol be
counied (wice )

x F‘"‘- Y-y
ﬁsé"-;'ﬁ -:*Ji'-'*‘f_-."

_Jill
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Flating the entire loss atiributsble to the
meeivent defenidant salily on the neglireat
pranudl or suleiy on the seivenl nepigen
difendant 1» not only conirary o tne L
principie, but alse wndermines Thie eatire
system of comparative faull 1T the jortion
auriautzble 1o the mselvent delendanst s
placed wpon the negligent plamtiff, the sal-
vent defendurt will attempt o reduce his
jinbitity by magnifying the fuult of the
insolvent defendunt. Should thy insalvent’s
purtion e placed sulely upen the soboent
defendani—ay done by the majorily’s apph-
eation of Juint and severzs Dahitity - the
pleintiff will have sn incomtive o magnify
the Tault of the insolvent defendant? B
couse the insalvent—andithurelare dicnter-
csted—defundant  will  esually st be
present at trial o defend himeell, any som-
Llamee w comperotive fault will Te de-
siroved.

Simitarly, settlument rules shouid ala re
flect the Lioprinciple When o defeadam
setties, he shuold be deemud 1o houe sottled
hix share of the il bahility and the Jieul-
ings and reluises should so rufiert, The
nemsetithng defendant should be lialde anly
fem the gwrion af the doss zuniutable 1o
him—deducting from the lotzi foss the
gmoum atiribotable 1o the plmnils nepi-
sapee® and the smoual siiriwicble o tne
sutthinp defendant’s neglireree. This rale
adopted by Wiscansin {Fierringer v Hoger
{1963) 23 Wiezd 182, 124 N W.2d 108, §is-
112;, wouid Jorece 2 plaintif! te demand
seitioments reasonably cammensurale Lo
the fault of the settling defendant breeause
he will no longer he able 10 setiie quickly
and cheaply, then holding wne remaining
defendants for parmt of hix endelendant’s
share of the loss. Granted, the nenscilling
defendant will have an incentive Lo magn-
{v the fault of the seithay defendant, but st
is met orfair 1o place the buraen of delena-
ing the sestling delendant upen e plain-
ulf for three reasons: He i the one wheo

LR

5% To illustrate, o plasufl and she solvent e
ferdant are egually st fauly, \ke smount (o be
recovered will degend on the extent of fauli of
the mtoivemt cefendanmy, I the rsabvent de-
fendant i &0 percent m Taun, planull il
recover 80 percent of hus doas bul of the nsal

002039

EXHIBIT A

20 Calnd 614
cooee 1o setile the settlosent has elimanid-
ed nny fiphe of contrilotion or pardic in-
demnpity of Lhe nunsetling defendunt, ond
the plaintiff in obwaiming ks settlement
muy seeure the eenpuersuan of the saiding
dofundant fur the laler triel

I

“Irresistible to reason and all inelligem
notions of Tairness" {13 Cul 3d Bid, E11, 114
Cz). Rptr, BSE, BG3, 532 P.2d 1226, 1231), this
court created o pobicy theoe years oo the
majority tedey cavalierly reject wilnoud
real explunaien. Their wllempled rolos-
ale Tor rejection of the Li principle jaofar
us f1 §s haead an a pewly discovered poliic
policy is enutled to little weight. The jule
tic hes oo such poliey and any attack on the
principie hared on logic or abstract navars
af fairaces fail. The principle is trepspar-
ertly irresistible I the abstract

1f no applied across the board the Lo
principie should be abandaned, The reasan
fur ahandonment applies nat only e muli-
party cases hut alsn to two-parly cuses,
warranung totzl repedizion of lhe prine-
ple, nol merely the majoriiy’s parial rejee-
tien.

883048

L While Inpicallv rezsonable and fair in the
absiraet, the LI principie is penerally un-
workable, prodesing unpredictable and in-
constsient resuils.  Implementation of Lhe
prircipie regmires judgment bevend the
ability of human judges end juries. The
poinl iy easily Wlostrated. If the fira jarmy
1o an accident drove 10 miles in excess of
the speed limal, the second 50 miles in ex-
cess, it is clear that the sacond should suffer
the lion's share of the loss. But shuuld he
pay 55 pereent of the lose, 8% percent or
samething in imiween? That question can-
rot be answered witk amy preeision, and
human beinps will not answer 11 conssienis
. Yet that is the easiest guestion present-
ed in companng f2uit because we are deai-
ing oniv wilh appies. Wnen we sdd or-

venl it anly 10 percent at favls, recovery will be

hWiled 16 55 percent of the loss

& Exmstng rules shauld be conunuved as te non-
neghpent plamnffc.

S e T
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20 ¢ ul.2d 617 Loeas Swpe, 140 Dal Ko, T2

anpes to the eompirison, there are nn
gruidehines. M the first driver also wies drn -
iy under the inflluence of Javk Danivls,
reasonabiv Judges and juries will dsagree
o 1o whie ghall bear the hon's share of 1ne
juss. much Jess the pereemtapes  Fizuliy,
when the case 8 purt apmies and oraapes—
pne party speeds, the other runs a Slop
eynal—there 8 no puide post, meeh less
puidelines, and acting :n furtheranse of the
L: prmeiple, reesorable judpus cnd guries
cun b expocled Lo cume up wilh ey
Jirferent evaluntions®

In short, the pure comparsbive [uuil shs=-
tem adepted by Li nol wnly inviies bt
demands  arbitrary  determinations by
judpres and furies, turning them free to
alinzate the loss as their sympathies direet
We may expect that alincation of thu loss
will b hused upen the parties’ appearance
and persorality and the abilities of tneir
respective counsel, The svstem is u nonlaw
svsiem,  Furthermeore, prior w Li our tort
svstem of liability was condemned Loenuse
i was g0 inefficient in tronsfermne the
linhilivy insuronee premiem o the eecudent
victim [u. £, Conrad el al, Automobile Ac.
cisent Cosis and Payvments (3464 pp. 55
411 The compiexiiies and unprodctahiiny
of the Li systemn can only make the svsiom
vien more inelficient

1 do not supgest return 10 the old coptrib-
glory negiigenee svstem.  The true erin-
ciem of that svstem remains wvalid. one
pariy should not be reguired to bear a laes
which by defimition two have caused, How.
ever, in deparung from the old svetem of
coniributery  nepligence  numernos  fne
proachies are open, Lot the Legelature rath-
er than this court s Lhejproper insulution
in u demoeratic sociely o cheote the eaurse.
‘o accommedale Lthe Lrue criticism. for ex-
ample, it might be proper o take 1he posi-
tion that & neghpent plainuff [orfeits
parte=hut not all—of his recovery in a per-
centuge fixed by the Lemsiature. A fixed

7. In the ingtapy case, plawill alieges delend-
anis neghgently cenducted ® moiorcyrie race,
Defencdant American Molorevele Assneision
alleges that planuff wag neghigent i causing
the accident and 1hat planuils parems negh-
gently faded te supemvise therr minor chald

porecatore approsck would climinste the
impussibie sk of eompanng applez and
oranpes placed vpon the trier of facl Yy Li
and would proviee the consistency, certain.
1y und predictabiliny wrich foster compro-
mise and scltlement.  Although the per-
centape would be srbivrary, the alloeztion
of loss as demonstroted above 15 necessarily
arlitrary under the prosenl sysuem.

In my disscatiag opimun in Li [ pointed
puts “|Tlhe Laosizture is the Dranech bost
able to ¢ffect transition frum comriticiory
Ly compzralive or sume other declnne of
nuglipenee. Nomervuos and diffesing negli-
gence svstems have been urged over the
vears, vei there remains widespread £ima-
grremenl among both the commeniziors
and 1he states a5 wo which one is besl {Sec
Schwartz, Comparative Neglgence (1874)
appen A, . 365- 369 and § 213, In. s g
441-242, and avtherities ecited therein)
This courl 13 nol &n invesligatory boeds, znd
we lack the means of fairly apprasing the
merits of Lhese eompeling systems. Con-
strained by setlled rules of judigial review,
we rausl cansider enly motters within the
record or suseeptitie o udiclal rotioo
That this court i inadequate to the task of
curefully selecing the bes. replacement
srslem is reliected in the majoritv's sum-
mary manner of eliminating [rom consider-
atinn all but twe of the many competing
proposaiz—including models adopted by
some of our sister siates” (Fn. omitted;
13 Caldd a1 pp. E33-534, 115 Cal Rprr. az
879, 532 P.2d aL p. 3247.)

Agan, it must be urged that this = a
subject Lo which the Lepisiature should sc-
dress ilself. Neol anly are there a pumber
of dilferenl spproaches to piaintiff a=pl-
pence in our sisier siates bul recenl years
have spawned nomerous studies of the
problem irom the societal paint af wview,
(E. g.. Cal Citizena Com. on Tort Referm,
Righung the Liability Balance (Sepl. 1877).)
The two most modern trends of compentat-

Assumang thal both pleinufl and defendant are
successful yn proving thewr allegations, Lhe divy-
sion of the loss bevween plainuff, delendant,
and Lhe parents will reguire arbicrary allaca-
Lhan.

I
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prge peedent vielims run fno dirertly eantrary
A ws—thy nenfoult approach woere

atrve fault apseruech where the uantom of
pghpenee % o be meticelously  divided
armone the partics, M srea of the law calls
uot mare for a clear policy esssblished by
demacratically clected reprosentatives.

Ruhcuring denieds  CLARRK, J., dissent-

g

R L P
i
2 ' STEP.2d"
: MERCURY CASU”
5 % : .{
i : e
3 .
; { Sape
o
(5 ,
W T "11 ‘*-u. .arng DE-
T 5 Nla,
j The 1 ns is directed nnl
L e i
Lo publish™ Rieporis the opinion
e in the :t:uvh- appeal filed March 10,
' & 1672 and anpears .a TR Cal.Apo 34 525, 142
A CalBpir. 821, (Cal.Comst., Arl, Vi, seetien

14; Ruie 476, Cal Rules of Coury)

Bird, T, 1., and Clark, 3. are of the view
that the pmmon snould remain published,

e

00Q08T

EXHIBIT L

M Calldd b

478 P2d 5
23 Cal 34 26k

nugrhipence may be ignured and the compar- | Susan GARFINKLE et al, Fetitioners

The SUPERIOP” ~ OF CONTH2

COSTA (¢ ~ondentl;
WELLS / Heal
i
3

y

ne 13, 1978,

f mandate aas Nl
auenaliy af grecedu
redlosure of deeds of
riy. The Supreme Cou
anld that: (1) judicis! foree
Azre did nol eonstitute Ustawe :
o was thereinre immuone from g
.al due process reguirement of Feu
.ath Amendment, and (2) nenjudiene—
soreclosure of deed of trust eonsinuios
Berpvais dotiun” authorized by contrect ;g
dic not come within scope of due prociO0
clause of State Constitution.
Allernstive wril ducharged wad jx
empiory wril denied.

1. Constitutional Law =213{{)
Fourteenth Amendment eriocts
shicld against merely private eanduet, he
ever diseriminatory or wronpful US.C.

vonsl Amend. 14,

2, Mortzages e=329

LUniike mechames™ lien or swp not.
which sre sutherized by statele and not
pontract of parties, power of =zl pxeroe
by trusiee on behall of lendercrediwer
nenjudicial foreciosures i¢ g author
solely by comiract between lender and ru
tor ax embodied in deed of trust.
3. Constitutional Law e=254(5)

Morigages ==330

Nonjudicial foreclosyre stztutes do n
authorize or campel inclusion of power
sale in deed of trust or provige {or su

1264
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ATTACHMENT "B"

STATEHENT IN SUPPORT OF ASSEMELY

BILL KO. 333

Nevada's comparative negligence shkatute, N.R.S. 41.141,
in its present form, fails to deal with the freguent situation
in which there are multiple tortfeasors, but, because one
or more tortfeascrs are impecunious or for some other resson,
not all tortfeasors are named as defendants in the plaintiff's
actian. In sddition, H.R.S5. 41.141(3) (a) provides Ifor several
liability of the pamed defendants to the plaintiff, not joint
and several liability. This means that, if one defendant is
impecunious, the injured plaintiff must bear the loss of that
defendant's share of the defendants® lizbility.

Finally, W.R.S5. 41.141(3) (k) is not compatible with
provisicons of the Uniferm Contributicn Among Tortfeasors
Aet (N.R.S. 17.215, et seg.) with respect to tortieasors who
are named defendants. Specifically, N.R.5. 17.295(1) provides
that in determining the pro rata shares of tortfeasors in the
entire liability, their relative degrees af fault shall not
be considered, whereas MN.R.5. 41.141(3) (b)) now provides that each
defendant's liahility shall be in proportion to his neglicence,
and recoverable damages shall be apportioned among the .defendants
in aceordance with the negligence determined.

There are several reasons why it is wvitally important that
each tortfeasor whose negligence is a proximate cause of an
indivisible injury should be individually liable for all

compensable damages attributable to that injury.

888648
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EXHIBIT @

First, in many instances, the negligence of each of
several concurrent tortfezsors may be sufficient, in itself
to caunse the entire injury, while in other instances, it is
simply impossible to determine whether or not a particular
concurrent tortfeasor's negligence, acting along, would have
caused the same injury. Under both circumstances, the defendant
has no eguitable claim vis-a-vis an injured plaintiff bto be
relieved of liability for damages he has proximately caused,
simply because some other tortfeasocr's negligence may also have
caused the same harm.

Second, under the present statute, a completely faultless
plaintiff, rather than a ﬁrongdning defendant, is forced to
bear a portion of the loss if one of the defendanis should prove
financiélly unable to satisfy his prouportioned share of the
damages. And even if the plaintiff is partially at fault, he
would be forced to bear a more than proportionate share of
his damages under such clircumstances, since he would have to
bear not only his own proporticnate reduction in damages, but
also the proportional share of any impecunious defendant from
whom recovery was not possible.

For these reascns, the overwhelming majority of jurisdictions
which have adopted comparative negyligence have retained the
jeint and several liability doctrine. The simple truth is that
abandonment of joint and several lisbility works a sericus and
unwarranted deleterious effect on the practical abilitv of

negligently injured perscns to receive adeguate compensation

lag,
0860843

888643



586268

for their injuries, when one or more the responsible parties
do not have the financial resources to cover their liabhility,

Assembly Bill No. 333 rectifies these errors.

First, it extends comparative negligence to wrongful
death actiens, with the result that the comparative_negliqence
statute and tha Uniform Contribution Among Torifeasors act
would be co-extensive.

Second, it provides that in determining issues of negligence
and comparative negligence, the jury shall not weigh or consider
the negligence of any perscns or entities who are not partics to
the litigation. This preserves the traditional right of injured
plaintiffs to sue all or less than all multiple tortfeasors, as
their interests and fipancial resources may dictate, without
fear of being penalized by the corporative negligence statute
if all multiple tortfeasors are not named as defendants.

Third, the bill provides that where recovery is allowed
against more than one defendant in such an action, the defendants
are jointly and severally liahle to the plaintiff. This restores
the principle of joint and several liability of multiple
defendants to the plaintiff, thus freguently permitting an
injured person to cétain full reccovery for all injuries which
are proximately caused by the negligence of the defendants,
regardless of the financial resources of any one particular

defendant.

For these reasons, Assembly Bill No. 333 should ke enacted.

17357
63
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Mr. CGiaratti's main abjeéfian was the placement of an
affirmative responsibility on the part of the ski operator.

Senator Dodge stated that in erder to pass this bill, there
should be such an affirmative responsibility.

He felt that if the operator's did neot want a bill in this
form, it would be best to have no bill at all.

Senator Dodge moved to indefinitely
postpone AB 763,

Seconded by Senator Raggio.

Motion carried unanimously.

AR 333 Consolidates, clarifies and amerds certain provisions
relating to comparative negligence.

For testimonv and further discussicn on this measure, see
the minutes cof the meeting for May 23, 1979.

Richard CGarrcd, Farmer's Insurance Group, testified in
cpposition to this measure. He stated that there had
been a comment made in vesterday's meeting that insurance
monies are all placed in one pot. By legislative pro-
cedure, classes of insurance have been established:
commercial, fire, casualty. Those monies cannot be
spent on automobile insurance and vice versa.

He further stated that if Wewvada coces to the ecuitable
situation, each determination will have to be settled
by a court or jury and insurance rates will inerease
tremendously.

Sepator Sloan stated that Nevada has had, with the exsep-
tiocn of the last 3 or 4 years, joint and several liakility
since the inception of common law. He asked Mr. Garrod

if he was saying that when comparative necgligence was
passed, that the insurance companies reduced theilr rates
to reflect that there was then only several liability.

He stated that if that was the case, then the insurance
companies missed him and he wanted his money.

Senator Sloan further stated that every time the legis-
lature does anvthing, the insurance ccompanies come in and
testify that the rates are going to go up.

He did not see how it was fair to come in and say that the
rates are going to skyrocket, when it is the same system
that Nevada has had sinece 1ts inception.

£ “‘"{1
(Commitiee Minoles)
5 Form 81 LEEL
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Senator Close stated that when this was passed in 1973,
they realized that they were passing bhoth comparative
negligence and contributicn. Tt was not a mistake. Their
intention was to permit the situation where the plaintifsf
ig alsp liabkle and the jury or the court determine the
liability percentages among all the parties,

Ee felt that they could retain the present law, but amend
to make that intention more clear.

Senator Dodge moved to indefinitely
postpone AB 333.

Seconded by Senator Hernstadt.

Motion lost. The vote was as follows:

AYE: Senator Cleose NAY: Senator Ashworth
Senator Dodge Senater Ford
Senator Hernstadt Eenator Raggio

Senater Sioan

The committee began a sectiocn by section review of the
measure.

SECTION 1: Senator Close stated that the first decision
was whether to go with pro rata or eguitzble.

Senator Slecan stated that the Atteorney General has sugcested
eguitable.

Senator Ashworth stated that he believed that, as a
practical matter, the carriers would take the egquitable
route on their own.

It was the consensus of the committee to go with eguitable.
SECTION 2: Saenator Ford stated that an amendment was needed
on Page 2, rbetween lines 3 and 4. A pro rata was retained
when the bill was being redrafted.

SECTION 3: Senator Close stated that "not" should be
deleted with regard to the relative degrees of fault being
considered, lnasmuch as the committees had decided to go with
equitable.

SECTION 4: No discussion.

1271
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SECTION 5: Senator Ashworth asked what was meant by

"the plaintiff or his decedent".

Senator S5lcan stated that there are only two people who
can bring this action; the estate or one of the survivors.
In a wrongful death or surviwval action, the plaintiff is
spmecne who files on kehalf of the decadent.

Senator Close stated that it was his recollection that
lines 48 through 50 were being deleted.

Senator Raggio stated that it was his understanding that
the Asz=embly insisted that be included.

Senator Close responded that they would have to go to
conference committee on that because the term "substantial"
is an undefined element.

He further stated that on page 3, line 1, "or his decedent"
should be included after "plaintiff".

Eenator Ashworth moved to report AB 333
out of committee with an "amend and do
pass" recommendation.

Seconded by Senator Slcan.

Motion carried. The wvote was as follows:

AYE: Senator Ashworth NEY: Senator Close
Senator Ford Senator Hernstadt
Senator Ragoia
Senator ESlcan ALBEENT: Senator Dodge

AB 691 Requires certain notice to general contractor before
mechanic's lien is perfected.

John Medole, representing the Associlated General Contractors,
testified in support of this measure. He stated that on a
large job, sometimes it is ¢€ifficult for the jeneral con-
tractor to know whether ar not a second or thiréd tier
subcontractor or material supplier is even on the job.

This would giwve them a little bit better notice.

Senator Raggio moved to report AB 691
cut of cammittee with a "do pass”
recommendation.

Seconded by Senator Sloan.

Motion carried unanimously. Senator
Ford wzs absent from the wvote.
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Assembly Bill No. 673 having réceived a constitutional majority, Mr.
President declared it passed
Bill ardered transmitted to the Assembly.

Aszembly [itl No. 773,

Bill read third time.

Remarks by Senators Ford and Gibson.

Senator Gibson moved that Assembly Bill No. 773 he taken from the
General File and be placed on the Secretary's desk.

Motion carried.

Assembly Eill No. 745.

Bill read third time.

Remarks by Senator Lamb.

Senator Lamb moved that Assembly Bill Mo, 745 be taken from the
{ieneral File and be placed on the Secretary's desk.

Motiun cartied.

Assembly Bill Mo, 848,

Bill read third time.

Remarks by Senators McCorkle and Lamb.

Senator McCorkie moved that Assembly Bill No. 848 be taken from
the General File and be placed on the Secretary’s desk.

Mortion carried.

Assembly Bill No. 825,

Rill read third time. o
Remarks by Senators Ford and Gibson.

Senator Gibson moved that Assembly Bill No. 32% be taken from the

-General File and be placed on the Secretary’s desk.

Motion carried.

Assembly Joint Resolution No. 38.
" Resolution read third time.

Remarks by Senator Blakemore,

Roll call on Assembly Joinr Resolution No, 38:

Yeas—I18.

Mavs—Mone.

Absent—Keith Ashworth, Raggio 2

Assembly Jolot Resolution MNo. 38 having received a constitutional
majority, Mr. President declared 1t passed, as amended.

There being no objections, Mr. President declared the Preamble
adopted.

Resolution ordered transmiited to the Assembly.

Aaumbl Bill Mo, 333,
read rhird fme.
Tll: Foilﬂ“tltg amendment was proposed by the Cuimnl.lll:c on Judi-
ciary:
Amendment No. 1365,
Amend the bill as 2 whaole by inserting a new section, designated sec-
tion 3, following section 2, to read as folfows:

0020838
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“Sec 3, NES 17.275 is hereby amended to read as [ollows:

17.275 A liability insurer, who by payment has discharged in full or
in pact the liabiiity of a wortfeasor and has thereby discharged in full s
obligation as insurer, is subrogated to the tortfeasor’s right of contri-
bution to the extent of the amount it has paid in excess of the
torifeasor’s [pro ralal egwitablfe share of the common liahility. This
provision does not Hmit or lmpair any right ol subrogauon arising
from any other relationship.’*.

Amend the bill as a whole by renumbering sections 3 through 6 as
sections 4 through 7.

Amend section 5, page 2, line 18, by deleting the open bracket.

Amend section 5, page 2, line 3%, by inserung open bracker belore
IF{d}f'l‘.

Amend section 5, page 2, line 41, by deleting *the plainuff."".

Amend section 5, pages 2 and 3, by deleting lines 47 through 50 on
page 2 and line.] on page 3 and inserting:

“riff [.] , excepr that o defendant whose negligence is less then that of
the plainnff or his-decedent is””.

Sepator Close moved the adoption of the amendment,

Amendment adoptled. ’ :

Senator Close moved that rules be suspended, that the reprinting of
Assembly Bill Mo. 333 be dispensed with, and that the Secretary be
auihorized 1o insert the amendment adopied by the Senate.

Mation carred unanimously.

Kemarks by Senators Dodge, Don  Ashworth, Wilson, Close,
Hernstadt, Sloan and MNeal.

Senators Gibson. Lamb and Jacobsen moved the previous question.

Motion carried.

The guestion bemng on the passage of Assembly RBill No. 333,

Roll call an Assembly Hill No. 333:

Yeag—I1.

MNavs— Close, Dodge, Cibson, Hernstadt, Jacabsen, Lamb, McCorkle--T.

Abseni—Reuh Ashwarth, Raggio—2.

Assembly Bill No. 333 having received a constitutional majority, Mr.
President declared it passed, as amended.

Bill ordered reprinted, re-engrossed and wransmitted 10 the Assembly.

R TR T e

O

REPORTS OF COMMITTEES
Ar. Presidleni;

Your Comminee on Fioance, o which was referred Sepate Bill Mo, SE2, has had
the same under consideration. and begs leave to repon the same back with the rec-
ommendanon: Amend, and do pass as amended

Froyo K. Lamn, Chadrman

Mr. President,

Your Commiitee on Finance, to which was referred Assembly Bill No 849, hag
had the same under considerapon, and begt leave o repart the same back witl the
recommendanon: Do pass.

Frove R, Lawa, Chairman
Mr, PPresideni

Your Commitiee on Finance, to which was reflerred Seaaie Bill Ma. 590, .has had
the same under consideration, ond begs leave (o repocd the same hack with the reo
ommendation: o pass.

Frovn R. Lawve, Choirman

|Iﬂx: l‘.f_._ Rl
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. FOURTH REPRINT

ASSEMBLY BILL NO. 333 COMMITTEE ON JUDICIARY

FEBRUARY 7, 979

Referred to Committee on Judiciary

SiJMM!\R\"—-I:'unmIid‘alca, clartfies and amends certain provisions relating 1o
comparative negligence.  (BIDR 3-396)

FISCAL NOTE:; Effect on Tocal Government: Mo,
Effect on the State or on Inustrinl Insuraoce: MNo.

T

Exrisxsmiod=—=hlatter ig Malicr i news motrer in brackets [ ] Is mnterial to be omiited.

AN AUT relating to Dntulity ine jort; creatiop joint as woll os eeveral lability of

multiple defendunts where plaintift is conlributorily peslizent; changing o pro-
wision for contribtition among torifeases 5 and providing other matters proparly
relpting thercio,

The People of the State of Nevada, represented In Serate and Assembly,
do enact as folfows: '

Suction 1. NRS517.225 is hercby nmended to read as follows:

17.225 1. Except as otherwise provided in [NRS 17.215t0 17.325,]
this section and NRS 17.235 o 17.2035, inclasive, where lwo or more
persons become jointly or severally lighle in tort for the same injury 1o
peson or property or for the same wrongful death, there is a night of
contribution among them even though judgment hus not been recovered
against all or any u% them.

2. 'The right of contribution exists oaly in favor of a tortfeasor who
has paid more thaa his [pro rata] equitable share of the cotnmon lia-
bility, und his total recovery is limited to the amoont paid by him in
excess of his [pro rata] equirable share. No tortfessor 1s compelled to
make contribution bévond his owa [pro rata] equitable share of the
entive liability.

3. A torifeasor who enters Into a seftlement with 2 claimant is oot
entjtled to recover contribution from another tortfeasor whosc liability
for the injury or wrongful death is nol extinguished by the settlement nor

in respect Lo any anount paid in a settlement which is in excess of what.

was reasopahle, [

See. 2. NRS 17.265 is hereby amended to read as follows:

17.265 NRS [17.215 to 17.325,] I7.225 te 17.305, inclusive, do
not impair any cight of indemnity under existing law. Where one lort-
feasor 18 entitled to indemnity from another, the right of the indemnity

A.B.333
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STATUTES OF NEVADA__ 1919
SIXTIETH SESSION 1355

hearing officer or the commission may award as costs the amount of
all such expenses to the prevailing party,
Sec. 6. NRS 284.377 is hereby repealed.

Assembly Bill No. 325—Committee on Ways and Means
CHAPTER 628

AN ACT making an appropriation from the state general fund to the department
of highways for replacement of obsolete road maintenance equipment and
vehicles; and providing other matters properly relating thereto.

[Approved June 2, 1979]

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SECcTION 1. There is hereby appropriated from the state general
fund to the department of highways the sum of $5,000,000 for the pur-
pose of replacing obsolete road maintenance equipment and vehicles.

Sec. 2. After June 30, 1981, the unencumbered balance of the
appropriation made in section 1 of this act may not be encumbered
and must revert to the state general fund.

SEC. 3. This act shall become effective upon passage and approval.

Assembly Bill No, 333—Committee on Judiciary
CHAPTER 629

AN ACT relating to liability in tort; creating joint as well as several liability of
multiple defendants where plaintiff is contributorily negligent; changing a pro-
vision for contribution among torifeasors; and providing other matters properly
relating thereto.

[Approved June 2, 1979]
The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SEcTION 1. NRS 17.225 is hercby amended to read as follows:

17.225 1. Except as otherwise provided in [NRS 17.215 to 17.325,]
this section and NRS 17.235 10 17.305, inclusive, where two or more
persons become jointly or severally liable in tort for the same injury to
person or property or for the same wrongful death, there is a right of
contribution among them even though judgment has not been recovered
against all or any of them.

2. The right of contribution exists only in favor of a tortfeasor who
has paid more than his [pro rata] equitable share of the common lia-
bility, and his total recovery is limited to the amount paid by him in

002083
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excess of his [pro rata] equitable share. No tortfeasor is compelled to
make contribution beyond his own [pro rata] equitable share of the
entire liability.

3. A tortfeasor who enters into a settlement with a claimant is not
entitled to recover contribution from another tortfeasor whose liability
for the injury or wrongful death is not extinguished by the settlement nor
in respect to any amount paid in a settlement which 1s in excess of what
was reasonable.

SEC. 2. NRS 17.265 is hereby amended to read as follows:

17.265 NRS [17.215 to 17.325,] 17.225 to 17.305, inclusive, do
not impair any right of indemnity under existing law. Where one tort-
feasor is entitled to indemnity from another, the right of the indemnity
obligee is for indemnity and not contribution, and the indemnity obligor
is not entitled to contribution from the obligee for any portion of his
indemnity obligation.

Sec. 3. NRS 17.275 is hereby amended to read as follows:

17.275 A liability insurer, who by payment has discharged in full or
in part the liability of a tortfeasor and has thereby discharged in full its
obligation as insurer, is subrogated to the tortfeasor’s right of contribution
to the extent of the amount it has paid in excess of the tortfeasor’s [pro
rata] equitable share of the common liability. This provision does not
lilz:Jit or impair any right of subrogation arising from any other relation-
ship.

SPEC. 4, NRS 17.295 is hereby amended to read as follows:

17.295 In determining the [pro rata] equitable shares of tortfeasors
in the entire liability:

1. [Their relative degrees of fault shall not be considered;

2. If equity requires, the collective liability of some as a group
[shall constitute constitutes a single share; and

[3.] 2. Principles of equity applicable to contribution generally
[shall j apply.

SEC. 5. NRS 17.305 is hereby amended to read as follows:

17.305 NRS [17.215 to 17.325,] 17.225 1o 17.305, inclusive, do
not apply to breaches of trust or of other fiduciary obligation.

SEC. 6. NRS 41.141 is hereby amended to read as follows:

41.141 1. In any action to recover damages for death or injury to

ersons or for injury to property in which contributory negligence may
Ee asserted as a defense, the contributory negligence of the plaintiff

shall] or his decedent does not bar a recovery if [the] that negligence
Eﬂf the person secking recovery} was not greater than the negligence or
gross negligence of the person or persons against whom recovery is
sought, but any damages allowed [shall] must be diminished in propor-
tion to the amount of negligence attributable to the person seeking
recavery [.] or his decedent.

2. In [such] those cases, the judge may [,] and when requested by
any party shall instruct the jury that:

(a) The plaintiff may not recover if his contributory negligence or
that of his decedent has contributed more to the injury than the negli-
gence of the defendant or the combined negligence of multiple defendants.

(b) If the jury determines the plaintiff is entitled to recover, it shall

return [by]} -
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(I) By general verdict the total amount of damages the plaintiff
would be entitled to recover [except for] without regard to his contribu-
tory negligence.

E(c) If the jury determines that a party is entitled to recover, it shall
return a

(2}]A special verdict indicating the percentage of negligence attrib-
utable to each party.

[(d) The percentage of negligence attributable to the person seeking
recovery shall reduce the amount of such recovery by the proportionate
amount of such negligence.J

(3) By general verdict the net sum determined to be recoverable by
the plaintiff.

3. Where recovery is allowed against more than one defendant in
such an action [:

(a) The] , the defendants are jointly and severally liable to the plain-
tiff [.] ., except that a defendant whose negligence is less than that of the
plaintiff or his decedent is not jointly liable and is severally liable to the
plaintiff only for that portion of the judgment which represents the per-
centage of negligence attributable to him.

[(b) Each defendant’s liability shall be in proportion to his negli-
gence as determined by the jury, or judge if there is no jury. The jury
or judge shall apportion the recoverable damages among the defendants
in accordance with the negligence determined.]

Sec. 7. NRS 17.215, 17.315, 17.325 and 698.310 are hereby
repealed.

Assembly Bill No, 348—Assemblymen Robinson and Mello
CHAPTER 630

AN ACT relating to administrative regulations; permitting the legislative commis-
sion Lo appoint a commiltee 10 examine adopted regulations; and providing
olher matters properly relating thereto,

[Approved June 2, 1979]

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

SeEcTioN 1. NRS 233B.067 is hereby amended to read as follows:

233B.067 1. After its hearing on a proposed regulation, the agency
shall submit an original and four copies of each regulation adopted,
except an emergency regulation or a temporary regulation, to the director
of the legislative counsel bureau for review by the legislative commission,
which may refer it to a joint interim committee, to determine whether the
regulation conforms to the statutory authority under which it was adopted
and whether the regulation carries out the intent of the legislature in
granting that authority. The director shall cause to be indorsed on the
original and duplicate copies of each adopted regulation the [time and]
date of their [filing] receipt and shall maintain one copy of the regula-
tion in a file and available for public inspection for [a peniod of] 2 years.
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Welcome to
RTC ADA Paratransit Services

Americans with Disabilities Act of

1990 (ADA) Paratransit Services is

a shared-ride, public transportation {

sanvice for people with disabilities,

as required by federal law, who are

funetionally unable to independently
- use the RTC fixed route services.

The RTC strives to provide safe and
reliable service for all members of
the community, and is committed to |
providing commuters with the most ;
Lp-to-date information available. |

You will find within this guide informa-
tion you will need to use the RTC ADA i

e e im we ——

—— e a e
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Paratransit Senices,

Please review this information carefully.

If you have any questions, please feel

free to call Cuslormer Service at
; {V02}) 228-4800 or for the hearing :
311 impaired (702) 676-1834 {TDD).
|
g |
: |
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i
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Hours of Operation and
Service Area
RTC ADA Paratransit Sevices operates

~ %7 24 hours & day, 365 days per year,

The system operates within the
urbanized area of Clark County as
required urwder the ADA. Areas that are
not serviced by RTC fixed route sendccs
Ay not have service through RTC ADA
Paratransit Services. F

A supplemental sevice zone exists

-, outside of the service area required

by the ADA, The supplemental sor-
vice area is determined by the current
RTC flxed route bus system. Spacial
fares and reservation policies apply to
travel within, into or out of this area.
You were infarmed as to whather you
live In the supplemental senvice area
when your eligibility was determined.

Nellis Air Force Base permils drop
off and pick up at designated areas
only. Please ask the Customer Senvice

©%  Representative when you are schedul-
' ing your reservation where you may

be dropped off at the base. Custom-
ers musl have a valid military iden-
tification card In thelr possession.

. Call Before You Move

The RTC's goal is to provide the best
customer sendce possible. As a sug-

.+ gastion to help serve ts riders, the

R1C would like to remind customers to

_ call RTC before changing residences
.. to verify that public transportation is

available where they are moving. This
preventativa step Is similar in concept
to the Public Uhility agencies want-
ing people to call before they dig. The
RTC understands that transportation
and mabllity are critical to our speclal
senvices clients, and that it is jusl as
important to others on our fixed route

- sanvice, Don't leave yourself without

a fide. Onc call is all it takes to HTC

. Customer Service at 228-4300.

B
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Fares

RTC ADA Paratransit Services fare is broken
down Into various calegores. The following out-
lines the rate schedule for a one-way trip.

RTC ADA Paratransit Fares
Effective January 10, 2010

Amount  Type
42,75  Base cash (one-way)

£3 Peal: period
{6 a.um. - 9a.m. & 1 p.m. - 4 p.m.) Mon, - Fi.

Strip zone

56.00
54.00% Supplemental fare zone

580 Unlimited RTC ADA Paratransit monthly
pass (expires al end of calendar month)

4150  Supplemental zone pass (expires at
end of calendar month) e
$.50"  Shopping carts (one-way)
Free Personal care attendant
§5.50 Pro-pald punch card (10 fifty-cent and
wo (2} twenty-five denomination spols)
Mo expiration date

£16.50 Pre-paid punch card {30 [ifly-cent and
six (6) twenty-five denciminulion spols)
No expiration date

EE: FPassengers are rosponsible for paying thelr

“fare al the time of boarding. Fallure to do so may

result in the customer not heing transported.

. Companions are charged at the same fare amount
- as the ADA passenger.

" Pleasc have the exact fare ready. Drivers do not

m.::rf-ne change, or accept checks or credit cards.

* Plysifare
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Paperless Fare

Paper passes are no longer issued o clientz when
they purchase a monthly pass. The RTC will make a
notation in the client’s file that a monthly pass was
purchased, and all drivers will ba notified that the cli-
ent is gligible to ride for that paid month. If omissions
accur, please pay the fare and then immediately
contact Customer Service at 228-4800, Please note
that the fare will be updated to the client file the day
after the purchase is progessed. Mo payment will be
required for each ride scheduled during this month.
Pleasc remember that it will take at least one day
for the dlients file to be updated afler processing

the purchase, Please allow 5-7 days for all mall and
internet sales, and one day for purchases made at
one of the transit torminals or administrative bullding,

A Paratransit monthly pass and pre-pay card can be
purchased on the Intermet at:

rtesnv.com

or by mailing a check or money order to;

RTC ADA Paratransit Services
600 5. Grand Central Pkwy., Ste. 350
Las Vegas, NV 89106

If you have any questions regarding fare sales, please
call Customer Sewica &t (702) 228-4800,

Sorry, we cannot accept out-of state checks or third-
party chocks, Checks must be pre-printed with the
rider's name, phone number and 1.0, number.

Fares must be pald at the time of boarding a vehicle.

Reservations

Reservations can be made seven days a week be-
ween the howrs of 7 a.m. and 6 pum., by calling Cus-
tomer Service at (722} 228-4800 or (V02) 676- 1834
(TDDY) for hearing Impaired. Resenvations may be made
fram one day to three days in advance of the day of
travel, Please note - there are special reservation poli-
cles for travel, including travel within the supplemental
service zone and for non-ADA eligble customers.

Please Have the Fuunwmg Avallable:
b Your name

P The day and date of your trip

b The exact strect address, bullding or facility name,
including the apartment, building, or suite numbers,
for both pick-up and drop-off loeations, and i1 you
have It, a phone number for vour destination
and gate code

(8]
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¥ The type of maobility aide(s) you will be using*

¥ The numkber of people traveling - will vou be taking
a companion or Personal Care Attendant?

b The time you wish to be picked up, or in the case
of a work, school or medical appointment, the time
you need to be at your destination

¥ Passengers cannot travel using a mobility device
unifess Il has been approved and your file is updated

Please note:

b Trips may originale from any lecation within the
ADA Parairansit service area. Rides may bo
one-wey, round trip of multiple rides.

B Once a ride has been scheduled, additional people
cannot be added.

P No changes can be made to any trips on the day
of your schedited ride.

Tha HTC's Customner Senvice Representatives will do
thoir best to accommeodate the times you desire;
however, alternate times may be offered. The RTC
may negotiate the times of your trip by one hour.
For example, if you would like to be picked up at 10
a.m. and that time is not avallable, we may offer
you a trip as early as 9 a.m. or as late as 11 a.m.

The interval between pick-up times on the same
day Is meommended to be at least two hours, For
example, If your scheduled plek-up time [s 10 a.m.,
it is recorminended that you do hot schedule your
next ride untii 12 p.m. This will help o ensure you
have arived at your first destination with enough
time to traval on your second or refum ride.

Subscription Service

Subscription sevice s available for Uips thatl are
considered as being consistent and repetitive where
continuation will extend over a period of at least 90

£ days. Once subscription senvice goes info effect,
.. there [s no need for additional reservation calls.

v Thcnz are three categoiies of subseription

mqu&sts. each with different criteria:
1 ch!-:‘ly trips - will ocour at least three
(3 'H.nrmas over a seven day period

2 Wsek-‘.{ay trips - will occur at least
two (23 ﬁ‘mas Manday through Friday

3 Wﬂakﬂﬁd = will ooeur at least one
(1) time on Sa’t.(.frtslazn,rr am&f’ur Sunday
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VL.  THE JURY DID NOT DISREGARD THE COURT’S INSTRUCTIONS
In it their Argument IV, Defendants recast and reiterate the same legal arguments in order 10
bring them under NRCP 59(a)(3), manifest disregard of the jury instructions. Notably, Defendants
do no point our that the standard under this portion of Rule 39 is siringent. The movant must
demonstrate that, had the jurors followed the instructions, it would have been impossible for them 1o
return the challenged verdict. Weaver Bros. v. Misskelley, 98 Nev., 232, 645 P.2d 438 (1982). We
have already addressed these arguments and they gain no additional traction by Defendants’ effort {o
retool them as disregard of the Cowrt’s instructions.
Vil. DEFENDANTS ARE NOT ENTITLED TO REMITTITUR
Because the awards of damages are not “clearly excessive,” as Defendants contend (motion,
pp- 27-28), a reduction by way or remittitur is unwarranted and the Defendants’ alternative motion
for remittitur should be denied.
CONCLUSION
For all the foregoing reasons, it is respectfully submitted that Defendants’ motion for a new

trial, or in the alternative, for remittitur, should be denied in 118 entivety.

DATED THIS day of April. 2016

(”EQWM/)_}E KS & BRASIER, PLLC

e
u\.ﬂ-'"

BE! ’IF’;M N ?. Ef LOWARID, ESQ.
Nevada Bar No. 11087

4101 Meadows Lane, Suite 210
f.as Vepas, Nevada 89101
Atrorneys jor Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I TEIJ}F certify that T am an employee of CLOWARD HICKS &

BRASIER, PLLC and that on the day of April 2016, I caused the foregoing OPPOSITION TO

MOTION FOR NEW TRIAL; REQUEST TO SUPPLEMENT OPPOSITION WHEN

TRANSCRIPTS ARE COMPLETE to be served as follows:

[ ] by placing a true and correct copy of the same to be deposited for mailing in the U.S.
Mail at Las Vegas, Nevada, enclosed in a sealed envelope upon which first class
postage was fully prepaid; and/or

[ ]  pursuant to EDCR 7.26, by sending it via facsimile; and/or
[X]  pursuant to NE.F.CR. 9 by serving it via electronic service

to the altorneys listed below:

LEANN SANDERS, ESQ.

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 W. Charleston Blvd.

Las Vegas, Nevada 89117

Attorneys for Defendants

DANIEL F. POLSENBERG, ESQ.
LEWIS ROCA ROTHGERBER C
3993 Howard Hughes Parkway, Suite 6
Las Vegas, Nevada 89169
Attorneys for Defendants

LLP

An employee of the CLOWARD HICKS & BRASIER, PLLC
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DANIEL F. POLSENBERG

2 || Nevada Bar No. 2376 CLERK OF THE COURT
JOEL D. HENRIOD

3|| Nevada Bar No. 8492

LEWIS RocA ROTHGERBER CHRISTIE LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

ET_[_]Z 949-8398 (I'ax)

JPolsenberg@@l. RRC.com

JHennmod@LRRC . com

LLEANN SANDERS
Nevada Bar No. 390
ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard
Las Vegas, Nevada 89117
10 (7[12% 384-7000
ET 02) 385-7000 (Fax)
11

Sanders@AlversonTavlor.com
12 || Attorneys for Defendants
First Transit, Inc. and Jay Farrales
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2 DISTRICT COURT

M CLARK COUNTY, NEVADA

= JACK CHERNIKOFF and ELAINE Case No. A-13-682726-C
16 || CHERNIKOFF, Dept. No., XXIII

17 Plaintiffs,

18| vs.

19|| FIRST TRANSIT INC,; JAY I &HRE&LES;
DOES 1-10: and ROES 1-10, inclusive,

20
Defendants.

21

22

23 NOTICE OF ENTRY OF

' “ORDER GRANTING ‘MOTION FOR STAY’ AND ‘MOTION FOR LEAVE TO

24

25 Please take notice that on the 21st day of April, 2016, an “Order Granting

26 || ‘Motion for Stay’ and ‘Motion for Leave to Supplement Post-Trial Motions Upon
27|l Receipt of Trial Transcript™ was entered in this case. A copy of the order is
28 || attached.
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Dated this 22nd day of April, 2016.
LEWIS Roca ROTHGERBER CHRISTIE LLP

By: /s/ Daniel F. Polsenberg

DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SEN 8492) )

3993 Howard Hughes Pkwy, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

LEANN SANDERS (SBN 390)

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

Attorneys F{nr Defendants First Transit, Inc.
and Jay Farrales
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DANIEL F. POLSENBERG
Nevada Bar No. 2376
JOEL D, HENRIOD
Nevada Bar No, 8492
LEWES ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) B49-8200
949-8398 (Fax)
Yolsenberaw,RRC. com

1

LEANN SANDERS
Nevada Bar No. 390

ALVERSON, TAYLOR, MORTENSEN & SANDERS

7401 West Charleston Boulevard
Las Vegas, Nevada 89117

(702) 384-7000

(702) 385-7000 (Fax)
LSandersd@AlversonTavior.com

Altorneys for Defendants
First Transit, Inc. and Jay Farrales

DISTRICT COURT

CLARK COUNTY, NEVADA
JACK CHERNIKOFF and KLAINE | Case No. A-13-682726-C
CHIERNIKOKE, Dept. No. XXII1
Plaintiffs,
e Hearing Date: April 5, 2016

' Hearing Time: 9:30 a.m.

FIRST TRANSIT, INC.: JJAY FAR RALESZ
DOES 1-10: and ROES 1-10. imclusive,

Defendants.

ORDER GRANTING “MOTION FOR STAY” AND “MOTION FOR LEAVE TO

It 18 hereby ORDERED that:

1. Defendants’ “Motion for Stay” is GRANTED; and
2. Defendants’ “Motion for Leave to Supplement Post-Tvial Motions
Upon Receipt of Trial Transcript” is GRANTED. If the trial transcripts are

completed the first weelk of June 2016, defendants’ supplements to their post-

1

g’

002005

Electronically Filed ;
04/21/2016 11:32:29 AM |
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trial motions are due 10 judicial days after the delivery of the transeripts. If the

B2

trial transcripts are completed sometime other than the first week of June
2016, the parties shall attempt to agree upon a reasonable time frame for

defendants’ supplements to their post-trial motions. If the parties are unable to

frame.

D.-"'sTI"aH t-hl.‘: ﬁdnv ﬂf f“hFT‘ii EG}:&\S ik If b ‘xz/f

Shepfrosr S

3
4
51 stipulate, they shall request guidance from the Court to establish such time
6
-
8
B NSRS SRR AT MILEY. 3

9 DisERICT COYRT JUbe - IJI"F'T XX111
10 ARIDEE STEFANY A, MILEY
RESPECTI W S UIN]']‘TE{J By
11} LEWIS 1 i
12 _ -~
_|| By T b Sl Mo i
13 I}nNILL F, M‘SI’N‘BhHG’ (SHN 2376)
JOEL D. HENRIOD (SBN 8492)
14 3993 Howard Hughe& Pkwy, Suite 600
m Las Vegas, Nevada 89169
15 (702) 949 8200
16 LEANN SANDERS (SEN 390)
_ KIMBERLEY HYSON (SBN 11,611)
17 ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Char leston Boulevard
18 Las Vegas, Nevada 89117
6 (T02) 384-7000 i
Attorneys for Defendants First Transit, Inc. |
20 and Jav Farrales

2111 APPROVED AS TO FORM AND CONTENT: :

2211 CLOWARD'HICKS & BRARIFR, PLILC
23 / i/\ / ﬂk/
By: /£ /

Fi » .z I

24 ALISON M. BIASIER (SEN 10,522)
" 4101 Meadows Lane, Suite 210
25 Las Vegas, Nevada 89107

(702) 628-9888

Attorney for Plaintiffs

27

28
Lewis Roca
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CERTIFICATE OF SERVICE

I hereby certify that on the 22nd day of April, 2016, I caused a true and

correct copy ol the foregoing “Notice of Entry of ‘Order Granting ‘Motion [or
Stay’ and ‘Motion for Leave to Supplement Post-Trial Motions Upon Receipt of

Trial Transcript™ to be served via the Court’s electronic filing system and by

courtesy email upon the following counsel of record.

BENJAMIN P. CLOWARD
CLOWARD HICKS & BRASIER, PLLC
4101 Meadows Lane, Suite 210
Las Vegas, Nevada 89107
BCloward@CHBLawvers.com

CHARLES H. ALLEN
CHARLES ALLEN LAW FIRM
950 East Paces Ferry Road
NE Suite 1625

Atlanta, G;l‘ﬂr 1a '30"]26

/s8/ Jessie M. Helm o
mployee of Lewis Roca Rothgerber Christie LLP

002047

002007






800200

002008
Electronically Filed

05M18/2016 03:33:02 PM

1] NTSO i Hnm—

DANIEL F. POLSENBERG

2 || Nevada Bar No. 2376 CLERK OF THE COURT
JOEL D. HENRIOD

3|| Nevada Bar No. 8492

LEWIS RocA ROTHGERBER CHRISTIE LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

702) 949-8200

702) 949-8398 (Fax)

JPolsenberg@@l. RRC.com

JHennmod@l RRC .com

LEANN SANDERS
Nevada Bar No. 390
ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard
Las Vegas, Nevada 89117
10 (7[)2% 384-7000
&TUE 385-7000 (Fax)
11|l LSanders@AlversonTavlor.com
12 || Attorneys for Defendants
First Transit, Inc. and Jay Farrales
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2 DISTRICT COURT

2 CLARK COUNTY, NEVADA

= JACK CHERNIKOFF and ELAINE Case No. A-13-682726-C

16 || CHERNIKOFF, Dept. No, XXIII

17 Plaintiffs,

18l vs. Hearing Date: August 2, 2016

Hearing Time: 9:30 a.m.
19|| FIRST TRANSIT, INC.; JAY F:?LRHALFES;
DOES 1-10; and ROES 1-10, inclusive,

20
Defendants.
21
22 NOTICE OF ENTRY OF
23 “STIPULATION AND ORDER SETTING BRIEFING SCHEDULE
o4 AND CONTINUING HEARING DATE ON POST-JUDGMENT MOTIONS”
25 Please take notice that on the 19th day of May, 2016, a “Stipulation and

26 || Order Setting Briefing Schedule and Continuing Hearing Date on Post-
27| Judgment Motions” was entered in this case. A copy of the stipulation and
28 || order is attached.
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Dated this 19th day of May, 2016.
LEWIS Roca ROTHGERBER CHRISTIE LLP

By: /s/ Daniel F. Polsenberg

DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SEN 8492) )

3993 Howard Hughes Pkwy, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

LEANN SANDERS (SBN 390)

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

Attorneys F{nr Defendants First Transit, Inc.
and Jay Farrales
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NE\'ﬂdﬁ 1% alr Nﬂ 23?6 CLERK OF THE COURT
JOEL D, HENRIOD
Nevada Bar No. 8492
LEWIS ROCA ROTHGERBER CHRISTIE LLp
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
T02) 949-8200
T02) 9{19-8398_%‘“378
DPolsenberg@LRRC . com
JHenriod@ LRRC.com

LEANN SANDERS
Nevada Bar No. 380
ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard
Las Vegas, Nevada 89117
e
L:--;_-” {:‘BK B 3y B3 i
LSanders@AlversonTavlor.com rjf:ﬁiﬁif NE: REQUIRED
DATE: #-2-]6

‘g‘f:’z;r?ﬁ?:ﬁ?,}‘;ﬁ?;igﬁ?%fay Farrales R e .3 58 f‘{:’%m:
STRICT COURT
CLARK COUNTY, NEVADA
JACK CHERNIKOFF and ELAINE | Case No. A-13-682726-C
CHERNIKOFF, - Dept. No. XXII1
Plaintiffs, |

STIPULATION AND ORDER SETTING
BRIEFING SCHEDULE AND
FIRST TRANSIT, INC.: JAY FARRALES; CONTINUING HEARING DATE ON

LS,

Defendants.

The parties STIPULATE to the following schedule for supplemental briefing
on defendants’ “Motion for New Trial” and “Motion to Alter or Amend the
Judgment:”

L. Defendants’ supplemental briefing will be filed and served on or
before May 25, 2016;

2. Plaintiffs’ supplement briefing will be filed and served on or before

June 30, 2016; and

10
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. Defendants’ replies will be filed and served 5 judicial days hefore
the hearing, pursuant to EDCR 2.20(h).

It 1s FURTHER STIPULATED that the hearing on all motions, presently set
for May 31, 2016, is continued to August 2, 2016 at 9:H0 am o De2D

It is FURTHER STIPULATED that the hearing on defendant “Jay Farrales’
Motion for Costs and Attorney's Fees” and defendants’ “Motion to Strike
Plaintiffs’ Amended Memorandum of Costs and Disbursements, and for
H'uwti{m*a,' presently set for June 7, 2016, is continued to August 2, 2016 at

!
Qﬁ{} a.m.t P ?7.2
Dated May ¥ ‘?G]{i

CLOWARD ﬁzeigs & BRASIER, PLLC LEWIS ROCA ROTHGERBER CHRISTIE LLD
/ fry o oY
By: "“"'W}ff‘w e By: f"fj’ﬂ.--. . _,f-f"zj »/’"’f
BENJAMIN P CLOWARD (SBN11.087)  paniEL F. POLSENBERG (SBN 2376)
ALISON M. BR: ASTER {HHI\_IU H22) J{'.Ihh D. HENRIOD (SBN 8492)
4101 Meadows L:tne, Suite 210 3943 Howard I—Iugh&q Pay L'.Vrﬂ.:}"
Lias Vegas, Nevada 89107 Suite 600
(702) 628-9888 Las Vegas, Nevada 89169

(702) 94H-8200

LEANN SANDERS (SBN 390)
ALVERSON, TAYLOR,

MORTENSEN & SANDERS

7401 West Charleston Boulevard
Lias Vegas, Nevada 89117

(702) 384-7000

Attorneys for Plainliffs

Altornevs for Defendants
ORDER
Based upon stipulation of the parties, it is hereby ORDERED that the
following schedule for supplemental briefing on defendants’ "Motion tor New
Trial” and “Motion to Alter or Amend the Judgment” will apply:
8 Defendants’ supplemental briefing will be filed and served on or

hefore May 25, 2016;

b3
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2. Plaintiffs’ supplement briefing will be filed and served on or before

| June 30. 2016; and

3. Defendants’ replies will be filed and served 5 judicial days before
the hearing. pursuant to EDCR 2.20(h).
[t is FURTHER ORDERED that the hearing on all motions, presently set for

Mayv 31, 2016, is continued to August 2, 2016 at, 9;%)0 am, Caibczb s

It is FURTHER ORDERED that the hearing on defendant “Jay Farrales’
Motion for Costs and Attorney's Fees” and defendants’ “Motion to Strike
Plaintiffs’ Amended Memorandum of Costs and Disbursements, and for
Sanctions.” presently set for June 7, 2016, is continued to August 2, 2016 at
9:%{) am. {4 f 1‘?0?’}’

DATED this /7day of May, 2

R W %Ju ES\
l)I 'r‘ {8} D :Uii'l‘.JUiJ{;I Depr. XXIIT

",

RESPECTF ULLY SUBMITTED BY:
LEWIS ROCa-} I‘H{;LRP.!"H CHRISTIE LLP
/f@”}? J S

BY: "2 Seigt
DANIEL F. thhmamm (SBN 2376)
JOEL D, HENRIOD (SBN 8492)
3993 Howard Hughes Pkwy, Suite 600)
Lias Vegas, ‘\evaci:i 59169
(702) 9 9-82{]0

LEANN SANDERS (8BN 390)

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard

Las Vegas, Nevada 89117

(T02) 384-7000

Attorneys for Defendanis First Transil, Inc.
and Jay Farrales
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CERTIFICATE OF SERVICE

| hereby certify that on the 19th day of May, 2016, I caused a true and
correct copy ol the foregoing “Notice ol Entry of ‘Stipulation and Order Setling
Briefing Schedule and Continuing Hearing Date on Post-Judgment Motions” to
be served via the Court’s electronic filing system and by courtesy email upon

the following counsel of record.

BENJAMIN P. CLOWARD
CLOWARD HICKS & BRASIER, PLLC
4101 Meadows Lane, Suite 210
Las Vegas, Nevada 89107
BCloward@CHBLawvers.com

CHARLES H. ALLEN
CHARLES ALLEN LAW FIRM
950 East Paces Ferry Road
NE Suite 1625

Atlanta, G;l‘ﬂr 1a '30"]26

/s8/ Jessie M. Helm o
mployee of Lewis Roca Rothgerber Christie LLP
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DANIEL F. POLSENBERG

Nevada Bar No. 2376 CLERK OF THE COURT

JORL D. HENRIOD

Nevada Bar No. 8492

LEWIS ROCA ROTHGERBER CHRISTIE LLP
4993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

(702) 949-8398 (Fax)

DPolsenberge LRRC.com
JHenriodaLRRC.com

LEANN SANDERS

Nevada Bar No. 390

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

(702) 385-7000 (Fax)

Attorneys for Defendants
First Transit, Inc. and Jay Farrales

DisTricT COURT

CLARK COUNTY, NEVADA
JACK CHERNIKOFF and ELAINE Case No. A-13-682726-C
CHERNIKOFF, Dept, No, XXIII
Plaintiffs,
Us. APPENDIX OF EXHIBITS TO:

FIRsT TRANSIT, INC.: JAY FARRALES: DOES
1-10: and ROES 1-10, inclusive,

Defendants.

SUPPLEMENTED MOTION FOR NEW TRIAL

002014

TABLE OF CONTENTS TO APPENDIX
Tab Document Pages
A | Legislative History of A.B. 333 (1979) 1-74
B | Regonal Transportation Commission Paratransit Guide 75-86
C | June 24, 2014 Expert Report of Kenneth A. Stein, M.D. 87-89
D | March 25, 2015 Deposition of Kenneth A, Stein, M.D. 90-193
E February 17, 2016 Excerpts of Trial Transcript, Day 1 194-197

1
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F | February 19, 2016 Excerpts of Trial Transeript, Day 3 198-204
. February 22, 2016 Excerpts of Trial Transcript, Day 4 205-217
IT | February 29, 2016 Excerpts of Trial Transeript, Day 9 218-245

Dated this 25th day of May, 2016.
LEWIS RocA ROTHGERBER CHRISTIE LLP

By: /s/Abraham G. Smith

DANIEL F. POLSENBERG (SBN 2376)
JOEL D, HENRIOD (SBN 8492)

ABRAHAM (3. SMITH (SBN 13,250)

3993 Howard Hughes Pkwy, Suite 600
Las Vegas, Nevada 89169

(702) 949-8200

LEANN SANDERS (SBN 390)

KIMBERLEY HYSON (SBN 11,611)

ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 West Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

Altorneys for Defendants First Transit, Inc. and
Jay Farrales
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Assembiy Hisrary, Sixtieth Session 121

A. B, 331—Committes on Ways and Means, Feb. 7.

Summary—>Makes appropriannn for autoniated 1ex: ;:ru-.::.-mirlg in Itgiy
lative depariment. (BDR 5-1443) Fiscol Note: Eifect on Local Gove
ergmeant: Mo, Effect on the Stonz or on Induserinl [nsurance: Con-
taing Appropriation.

Feb T—Read fust time. Referred 1o Commitiee on Ways and Mueans.
T priner.

Febh, 8—Froun ponter  To conunities.

Apr. 1=—From commuittee; Do pass

Apr 4—Read second wme. To engrosiment. Engrossed

Api. 5—Read third time. Passed. Title approved. To Senme

Apr. 6 -In Senare. Read first time. Referred to Commiizs on
Financ=. To commilize,

Apr. 17—From committec: Do pass.

Apr. 1A—Read secoad Lime.

Apr, 19 —Read third tine  Passed, Title approved. To Assembly.

Apr. Z0—In Assembly. To encollment.

Apnr, 23—Earolled and delivezed 1o Govariog,

Apc. M=Apnroved by the Governor. Chuaprer Mo, 191,

Effective July 1, 1979,

A. B, 312—Committes on Judiciary, Feb. 7.
Summary — Elminates requirement of endosgement of names on infor-
meron. (BDR 14-801) Fiscal Mote. Effect on Local Oovernment:
Ma. Effect on the Suare or on Indusirial Insuramaee- Mo
Febr. 7—-Read first ime. Referred 0 Commiitee on Judiciary. To
prinier
Feb, 3—From proater o comnniiee.

A. B. 333—Comunitiee on Judiciary, Feb. 7.

Summin: v—Consalidates, clarilies and amends cerlain provisions retating
o comparative neglizence. (BHHE 3.898)  Fewal Newew Effect on
Local Government: Mo, Effzct on the Stue or on Indusicind Lnsar-
arce: No.

Feb, T—Read (nst time.  Referred 10 Committes on Judiciary, To
printer )

Feb, %—me printer. To commiliees.

%ur. ] T—=From committee: Amend, and do pas: os amengded,

wApr, J0—Read second fime. Amended. To printer. .

—

2%

jl " e

May |—From printeér. To engrossment Engrossed  First repeini. Re- gl
_'_'f'r.T:rmd Lis Wﬂm To commintes. 5;

Ear T—From commitces: Withou! fecemmendanon.
ny B—Taken from Genernd File, Floced gn Cluef Clerk’s desh
k iy 10—Takea from Chief Clerk's desk.  Placed on Gencral File,
Rend third time. Amendsd, To printer.
May 11—From printer. To reengrossment,  Re-¢ngrossed.  Second
reprint.«
May |4—Taken from Geaeral File  Placsd on Chie! Clerk™s desk.
=M ay la—Taken from Chief Clerk™s desk.  Placed on General File,
Keed third time. Amended To printer.
May L7 —Emm printer o rednprosament He-engrossed,  Third
rEpTine.
~May 1B—Read third time. Passed, as amended  Title approved, as
amended. MNotlee of reconsideration on meve legislative day. MNolige
af reconsideration withdrawn. To Senare
Alay L9—1n Senate. Read first time.  Referred 1o Committes on Judi-

Liary, To commiee

viMay 36— From commitize Amend, and do pass as amended,  Dectared
an emergency measure under the Constitunton.  Read third lime.
Amende Reprlaung dispenzed with, Pagsed, as amended, Tille
approved. Ordered reprinted. To printer.
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122 Arsembly Histary, Sixiierth Session

May 27-=From printer,  To re-sngrossment.  Re-cngrossed.  Foupgy
reprint="Ta Arcembly o Assembly. Senate amendment concurgd
. To enrcilmen:

Mey 31 —orolied and delivered 1o Qiovernor

June 2— Approved by the Governor. Chapier Mo, 629,

Effecyive July 1, 1979,

A, B. 334 —Comminee on Judiciary, Feb. 7.

Summan —Exizads gunisdiction of disict couns p divorce cases 1
adjudication of tiphts io propsrty held o 'admd tenancy, (BDR 1.
022 Fisea! Note: Effect on Loecal Government: Mo. Bffecl on jhs
Srade o on Iedustrizl Insurance: No.

Feb, T—Rend Drest sime.  Referred io Commutiee on Judiciary, To

risier.

F:hl.:I E—From printer. To sormmitiée,

Feb, 21 From commitles: Do pass,

Feb. 22— RKread second fame, Taben Irom Second Reading File, Placed
on Chiel Clerk”s desk.

Apr. 23—Taken from Chief Clerk's detk, Placed on Second Reading
File. Read <ccond time. Amended. Te printer,

Apr. 24—From prnter. To engiossment. Engrossed. First seprint.

Apr, 25 _Hepd thord tme.  Possed, as amended.  Title approved, ag
amended  Nouce of reconsiderarion on nexi Iogisiative day.

Apr. 26—To Scnale.

Anr, 27—in Sepnate.  Read Diest time,  Refesred to Commaties on Judi.
ey, To commitiee,

May 7—From commutee: Amend, and do pass as amended.

May B—Resd seconc time. Amended. To primier.

May S=From praiter. To re-cagrossment. Re-cngrossed.  Secoad
1eprml.

MNay ]I.-lﬂ =Taken lram Ceneral File. Placed an General File (o0 next leg-
llauve day,

May |l—=Fzad third time. Passed, ax mnended. Titie approved, as
amended. To Assembly,

Moy 16—l Adembly.

May [E—3Rennie amendent nol conciroed in. To Senaje.

May |9--1n Senaie.

May 21—5enaic amendment rot receded from, Conference reguesied.
First Coramilize on Conference agppointed by Senate. To Assembly.

May 22—ip Astembly.  First Commitles on Conference appainted by
Assembly, To commitee,

May 2E—From committee: Coacur in Senuie umendmem end foriher
amend. First Conference adepied by Asrembly, Firai Confersnce

report adepied by Senate. To printer

May 29—From printer To re-ergrossment,  Re-engrossed, Thied
reprnt. To enrollmment.

June & —Enralled and delivered 1o Governor.

June S—Approsed by the Governor. Chapier Mo, 685,

Elffective July 1. 1979,

A. H. 332—Commintee on Judiciary, Feb. 7.

Summarsy—Removes court's power, on Iis own metion. o sgl aside eon-
viction and pomn defendam 10 withidraw nlea of suqu. (BDE j4-
#16: Fuzcal Nowe Effect on Local Government. No.  Effect an the
State ar on Indusirial Insurence; No.

Feh. 7—Read st lime. Relferred to Commintes on Judiciary.  To
Printer.,

Teb, 8=From printes. To commities.

- A L. b R e B —— — e
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A.B. 333

ASSEMBLY BILL NO. 333—COMMITTEE ON JUDICIARY

Fenruany 7, 1970
—_——
Referred to Cammitree on Judiciary

SUMMARY. Consalidates, clarifies and amends carlain provisions relaling to
comparaiive neplipence.  (BDR 3-3@;}
FISCAL MOTE: Effect on Local Government: Mo,
Fifect on the State or on Tnduestrial Insurance: MNo.

~

Partinarrod-—Maller in fallzs 1y pew; matter lo brackets [ ] b msterkal bo b omitied.

AN ACT relating to liability in tort; consolidating, clarifying aed amending certain
provisions relating to comparative negligence; and providing other malten
properly relaling thereto,

The Prople of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

Secmion 1. NRS 17,303 is hereby amended 10 read as follows:

[7.305 NRS 17.215 to 17325, inclusive, de not apply o
[breaches] :

1. Hreaches of trust or of other fduciary obligation,

2. Any aciion in tort wherein the several Bability of multiple defend-
ants fas been determined pursuant to NRS 41,041,

Sec. 2. NRS £1.141 is hereby amended to read as follows:

4l.121 1. In any zetion to recover domages for desth or injury 10
persons or for injury o property in which contributory negligence mo H‘
be asserted as a defense, the comtributory negligence of the plaimt

shall] or &5 decedens does not bar @ recovery it [the] rhar neglizance

of the person sceking recovery} was not geealer than the negligence or
gioss neglgence of the person or persons against whom recovery is
sought, bu! any demages zllowed Fshall] st be diminished in propor-
tion to the amount of negligence attributzbiz to the person seeking
recovery [ or fiis decedent.

2. In [suchl those cases, the judge may [.J and when requested by
any pariy shall instrocr the jury that:

{u) The plaint'fl mav not recover if his contributory negligence or
that of his decedent has contributed more to the injucy than the nepli-
gence of the defendant or the combined neglizence of multiple defendanis.

(b} 1f the jury deiermines the plaintifl is entitled 1o recover, it shall
teturn [byv] -

(1) By general verdict the total amount of damages the plaiotfi

002009
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would be entittzd wiccover Fexcept for) withour regard to his contribu-
tory negligénac.

Lic) 1f the jury determines that a party is entited to recover. it shall
return aj)

(21 A speciel verdict indicating the percentage of pegligepce attrib-
urable to [each party,

() The perceateme of negligence atisibutabie 1o the person seeking
recovery shall raduce the smount of such recovery by the proportionate
amount of such negligenze.J the plaintiff.

(3) By general verdict the net s desermined to be recoverable by
e piainging,

{c) 1 thers is miore than ong defendant, the jury shall retorn a special
verdret finding P percentaye of negligence atiributable to each defend-
ant,

mf_r I determining fovies of negiipence and comparative negligence,
the jury shall por weigh or consider the negligence of any persons or
eatities who are not pariies 1o the litigation,

3, Where recovery is allowed against more than one defeadant in
such an action®

(2) The defendants are :n.\r-:m]ly huble to the plaintiff.

(b} Ench defendant’s h-.bmrj.r shall be in proportien to his negligence
as dﬂvm}'ned by the jury, cr judpe i there is na jury, The [jury o)
judgw shall pportion the nc‘memh!e damages among the defendants in
accordznce with the noghgence determined,

Ste. 3. NRES 698310 = hereby repealed.

o
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Members Present:

Chairman Hayes

Vice Chairman Stewart

Mr. Banner
Mr. Brady

Mr. Coulter
Mr. Fielding
Mr. Horn

Mr. Malone
‘Mr. Polish
Mr. Prengaman
Mr. Sena

Members Absent: '
Nonea
Guests Present:

Virgil anderson
Barbara Bailey
Daryl E. Capurrc

Richard Garrod
Virgil Getto
Robert F. Guinn

Don Heath
Michael Malloy

Steve McMorris
Peter Neumann
Patsy Redmond
Norman C. Robinson

Dan Seaton

George L. Vargas
Richard Wagner

00202%

ARD

Nevada Trial Lawyers

Nevada Motor Transport Assn.:
Nevada Franchised Ruto Dealers Assn.

Farmers Insurance Group

Assemblyman

Nevada Motor Transport Assn.;
Mevada Franchised Auto Dezalers Assn.

Insurance Divisicn

Washoe County District Attorney's
Cffice

Douglas County District Attorney

Hevada Trial Lawvers

Insurance Division

Deputy Attorney General; Highway
Division

ClaEEICﬂunty District Attorney's
Ofrice

American Insurance Association

Pershing County District Attorney

Chairman Hayes called the meeting to crder at 8:00 a.m.

ASSEMBLY BILL 146

Consolidates and clarifies ceriain provisions
relating to comparative negligence.

ASSEMBLY BILL 333

Consolidates, clarifies and amends certain provi-

sions relating to

Assemblyman Gatto said
regquest of the Hichway

comparative neglicence.

that he had introduced A.B. 146 at the
Department. He said he had been

{Commiites Minales)
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convinced that the bill would save money for the State of
Nevada.

Mr. Robinson said that there is presently a conflict in the
State law regarding NRS 17.215 and 41.141. He said that
A.B. 146 eliminates that cenflict. The conflict was in re-
gard to splitting costs of damages in court cases involving
comparative negligence.

Mr. Robinson referred to a large diagram which he used in his
presentation to the Committee. He imagined a situation in
which tweo defendants might be invelved. One defendant was

10% negligent in the situation, and the other was 90% negli-
gent, In this case, the first defendant was sued for $100,000
since he had the financial akility to pay the judgment, and
the second defendant was not touched.

Mr. Robinson said the defendant who had paid the full amount
should be able to collect 590,000 from the other person in-
volved due to the division of negligence. FEe said, however,
that NRS 17.295 preovides for prorata shares of awards and
specifically states that degrees of negligence are not to ba
considered. Therefore, the defendant that had paid the full
$100,000 could only collect half of that amount from the
other defendant, who in this case was 590,000 necligent.

Mr. Rcbinscon noted that the same problem was considered by
the Supreme Court of Kansas, and it was ruled that a plain-
tiff could only be liable for the amount of harm which he
caused, and a jury could consider the negligence of any party
that was not a party to the action.

Mr. Getto said that the first two parts of both bills being
considered were identical. Ee said that the last section of
each bill was where the differences arose.

Mr. Vargas spoke in support of A.B. 146 and acainst A.B. 333.
He sucgested a situation in which a plaintiff would be 320%
negligent; defendant one would be 30% necligent; and defendant
two would be 40% negligent. He said that if the 40% negligence
was not considered, there would be a standoff betwesen the
plaintiff and defendant one.

Mr. Anderson spoke in Zfaveor of A.B. 146 and endorsed the re-
marks made by Mr. Vargas.

Mr. Capurro spoke in favor of A.B. 146 and in opposition to
A.E. 333. He noted that people he represents in the Nevada
Motor Transpert Asscciaticn and the XNevada Franchised Ruto
Dealers Asscciation are virtually 100% insured and at times
can become the sole defendant in an action that could have
involved sevéral parties who micht have been negligent. He
said that members cf the associations have assets that are
also at stake when lawsuits arise. Because of the present
language, there is a great deal of potential liabkility to
those involved in this industry.

ﬁ'{; “%7
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Mr. Garrod said that if A.B. 333 was adopted, it would become
much harder for commercial ané private automobile owners to
obtain insurance. He also stated that the management of his
company was contemplating whether or not they would continue
to write insurance in Nevada.

Mr, Neumann said he was opposed to A.B. 146 as it was drafted
but was in favor of A.B. 333. He said there may have to be a
technical amendment to A.E. 333. He stated that the law has
said that a plaintiff shounld not have the burden of proving
"how much at fault each of a number of defendants might have
been.

Mr. Neumann said that defendants in cases have alwayvs been
jointly and severally liable. He said there has always been
a chapter that allows defendants to split costs of a decision
among themselves. He said that the problem with the present
etate of the law is the terrible conflict between NRS 17.215
and 41.141.

Mr. Weumann distributed copies of an article (Exhibit A)
written by Xent Robison concerning the problems addressed by
these bills.

Mr. Neumann referred to a case in Las Vegas in which a stamp
vending machine had fallen on an individual. In attempting
to keep the machine from falling, a "Good Samaritan” had
stopped to help the viectim. The victim sued the installer of
the machine, and the jury ruled in favor of the victim. How-
ever, under NRS 41.141, the jury found that the instalier of
the machine was 90% negligent, and the Cood Samaritan was 10%
negligent. He said that because of this finding and dues to
the fact that the Good Samaritan was not a party to the case,
the plaintiff was only able to collect 90% of the damages.

He =said it would only be fair for a person to be able to ecol- ~
lect all of the damages that would be awarded to him without
considering the negligence of a party not in the case.

Mr. ¥eumann said that A.B. 146 will make sure that a jury
would have to allocate negligence among defendants. Ee said
there must be a way to solve a case between the plaintiff and
defendants.

Mr. MNeumann said that under present law, if a jury determines
that two pecople were a proximate cause, +hen the plaintiff
is entitled to recover damages and lpok to either defendant,
He asked why a plaintiff would not be allowed to go to where

the money is and let the defendants go after their money from
each cther.

Mr. Neumann presented jury instructions (Exhibit 3] from a
case he was involved in. He said that in order for the plain-
tiff to prevail, the jury had to £ill out a complicated ver-
dict form which he called a "crossword puzzle."” He said the
verdict form in favor ¢f the defendant was & two-line item.

{Committes Minvies) '? "
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He said that in this case the jurors were confused about the
verdict, and that was the reascn why they voted in favor of
the defendant. :

Mr. Neumann said he would like to see Chapter 17 of NRS
amended to cive the courts the discretion to allocate among
joint defendants the percentage of damages that each one must
pay rather than saying this would be divided in prorata
ampunts.

Mr. Malene said he could be a defendant in an action with
another defendant who might be an indigent. He said that
because he might be the cnly cone sued due to the plaintiff
knowing he had money and the other defendant did not, he
could end up paying the whele amount of damages.

Mr. Neumann said that this situation has always been a prob-
lem. He asked, however, if it was richt to say that a person
who is injured should get nothing.

AESEMBELY BILL 334

Extends jurisdiction of district courts in divorce
cases to adjudication of rights in property held in
joint tenancy.

Mr. Wagner said this bill has to do with the wording of a
recent Nevada Supreme Court decision. He said the decision
was that if proverty being held in a marciage was held in
joint tenancy that it was not jeoint property. He said that
the problem is that district courts are refusing to divide
community property at the time of the divorce. He said the
bill was a clean—-up type thing, and he said the courts
shonld have to exercise this jurisdiction.

ASSEMELY BILL 338

Limits privilege of husbhand or wife to prevent tes-
timony of other to testimeny regarding events ocour-
ing after marriage.

Mr. McMorris said that the husband-wife privilege causes a
great deal of problems in prosecution of cases. He said ik
is one of the situations under the present law that is abused
by defense attorneys or their clients. He said that if a
wife cbgserves her hushand commit a criminal act, and she
wants to testify against him, his attorney can inveoke the
husband-wife privilege to prevent her testimony. BHe said
that some couples get married s=o that one spouse will not
have to testify about the actions of the other spouse.

Mr. McMcrris said the b5ill would provide that actions that
took place before marriage could not be included in the
husband-wife privilege. Ee said this was a critical bill
from the standpoint of prosecutors.

{Cammirtes Mimites)
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EXHIBIT A
Face 1L of 2

NEWSLETTER

HOAKLD OF OVERNDHS
. el CGatlate, Mernbier

Joseph 1 Ko, Jr Member
Ml Terrwhi, Menber

FATCUTIVE BRLCIOR
Cavle Smuwnkier

MUORLL o Rl

Janwary 19 1477

100 N Arhnglon. Fefo, Wy 83501

NEVADA’'S COMPARATIVE NEGLIGENCE STATUTES

Analyzed in light of the Uniform

Tiral lawvers, judyes and even JUEars are pres-
cncly vonfrontod with the contusion credted by
wvaddty Cumparative wNegligence Statute, LIRS

$1.1041. This statute provides that in acrions

Anownith sentriputeory aegligence may be asserteg

35 g sefense,” the plaintiff's neglicence is to
v campared o bthe poylicence wf tler defemlant
or copbined nugligenve of multiple defendants.
“ureover, 4L1.140 134 and L) cruotes "several”
Jlabiliey wherse recovery 15 aliowed against more
than une delendant, and the jury must apportion
aanages amony the defendants in accordance with
cheir resocctive degrea of neqgligence.

i the acthar hdnd, KR 698.310, the Comparative
k| gence sStatute of Hevada's Motor Venicle

8, rance Act (ne Eault) . doex not contain any

jprovision relating Eo apporticnment of damages

ananiiy muwitiple Jefendants. Fulthormore.e38.110
goes nat linit che comparacive negligence con-

cept to only thuse actions “in which contraibu-

tory noegilyense ody he agsertoed as o defense.”

G fea Srguy Elat i any action against multi-
ule delendants arising ouk o Llw l:ru_-r.'!.t.iﬂl'l of
4 omotor Yebiloie the jury fet not ennsider the
respective nealiyence of Lthe defendants iNEZer =€
The only consideoration for the jury 1% thc com-
pirason of the combined neglicenve of the de-
Fandants to the neglioence of Lhe plaineiff.
vnea the detertiipacion 1s made that the plaln-
tifd znuuld zTecover, the defencants rust then
regort to the Uniform Contribucion Among
Tortfcasors Act which specifically provides

chat wn deeermininng the pro rata shares of a
terticas's lwabilily, the detencanbs' solabive
deg-oas of fault shall noc be coasi-orua (KRS
17.235, gk sea.l. -

Tirs traloyy el venlusawen can creabe os many
problems os Lhe fertile defense mind can conjury
Why 15 wne liabaliby "several” under 31.141,

and yvet prusumably "Hoint and saveral® under
H95.3107 Thu 1njureod plaintifl is more likely
to recover his damages if 698.310 18 applied
trstead of 41.141. Mureover, if the contribulior
aecr INRS 17.215, et sco.) forkbids consideraticn
3f relative degroce of fault smong defendants,
+hy should a jury be charged with the near
mpossible chore of apportioning danages among

Contribulion Ameng Tortfecsors Act

tho defendants Lo accordance with each defen-
dant's negligence?

Loggislation is the solution to this Eratutarcy
paradox. HNEsS 41,141 (3) should be amecnded to
read a8 follows: “where recovery is allowad
against more than one defendant in such an
agtion the defendants are jointly and scverally
liable to the plainerf€.* 1In adsition, the an-
fault comparative neglicence statute should be
tepealed o cluninakte the potential of any con-
Fiict with the general comparakive statute as
amended. This wey the injured plaintiff's
right ko recpver is enhanced and the multiple
defendants are still governed by the Uniform
Contribution Act.

The apparent saimplicicy of this propesal Is
deceptive. Altnough the KTLA Judiciary Commit-
toe hos requested that bills be dratted arenciny
41.141 and repealing 685.310, the cpposition o
paasiny the proposad legislation will be intense
The statutes {(41.1lal., 17.215-17.325 and 580.11C]
creating the oxiscing inconsistencies within end
batwaen the comparatzive neglidence statuces and
the contribution act were all enacted in 1972,
Yet, in che very nexc legislacive sescion the
legislature wag regquested to amend 41.141 so0 as
to provade joant and several liability against
multiple defendants and eliminate the jury's
obligation to apportion the amount of liabilirey
among defendants. That proposal, A.B. 460, was
resoundingly defeated.

Fellow RTLA mouwbor Allan Earl was respansible
for the iatroduction of A.B. 460, which was
reforred o the Judiciury Compirttes. Allan Eacl

{Continued on Fage 2)

30 ) vSavam. £t e i o | |
*  “NV.'S COMP. NEGL. STAT. mﬁ% W i

* LIGHT OF UNIFORM CONTRIB. AMNG TORT

NTLA wi FEASCRS ACT" NTLA NEWSLTR., VOL.I, #9, @

Legislators, thoe Press, aAnd dili milks mEbRwe 2

on February .5, 1977 from 5:00 P.M. to 8:00 P.M,
in Suite 490] at the Ormsbhy House in Carson City
Invitations will net be mailed te WNTLA merbers.
&0 mark your calendars naow. We urge all members
to take advantaqe of thls chance toc meet curc
legislators, Please plan to attendll
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Comparitive Neg. wcunt. tron rage 1

Lo the committea on
tatrness o the

anpd alsn FﬁinLEh vt the econf licks e
iiconsistencies between the cvisting law and the
Jrmzribution Act. Jin Browse. lobbyiny for the
Leavada Bnord of Bar Guvernore:, saeportod ALB.46L

- Pwt e Heumsnon appeoaled
tundamental enncept of
T

QJuronents to AGB. 460 wore ably ropresentec by
irs1l Angerson for ARy Gourue Vargas for tho
___r;;dn Insurance Associaticon, and Daryl
issra far Novedo Maotor Transpurk Association.

T+ tnrust of the opposition was that the joant
e sCveral liabulaity concept was unfaar to the

cdeguately wnsured defendant. ior instance, if
tine gnmbined negligonce of five defendants wos

7.t and one heavily :insurcd defendant was 101

nesligent, he might be zeguired to pay the en-
tire Judgrent to a plaintiff{ who may have been

Y0 meglinenc. Tne ocpponcnts also relied on
their thorouchly Familiar "higher costs to the

eaple" argumont. Mr. Vargas even resorted to

throwing rocks at the contingent fee system
fron Within his praverbial glass housae. The
sinutes to the April 10, 1%75, hearing read,

“Mr. Vorcas stated that the contingent foe

system in jevada 15 greal to cause one to forget

trn's ethics.®™ The minutes further tead that Mr
viargas suggested “that af the Legislature wants

to do something contructive, it should take a

look at the lawyers' contingency fec basis.®

hotwitastanding the confusion created as to the
rnerits, AGB. 460 came out of the Judiciaryg
srmitiee with a "do pass™ recummendation:
wewver. when voted on by the entire assembly
.ne legislation failed miserably:! yeas=8, nays-—
30. It is not surprising thoc the predominantly
non=lawyar 1975 assembly did not understand the
troposed legislation. Olga Korbut would be
inpressed with the cerebral gymnastics regulzed
tp cocherently discuss the complications pre-
sented by 698.310, 41,141 and 17.21% et seqg.
notaithstanding the complexities involved, the
suggosted change in 41.141 and repeal of 6B80.J11C
14 desirable ‘for both plaintiff ond defandant.

In a recent Washoe County case, Rampone v.Hdakar
¢ Drake, Inc., the insurance carfier for BAKer
& Drake mace a persuasive argument that NRA
41,141 (3a and ¢) was not intended to establiash
liabilicy of multiple defendants inter ase.
Parer & Drake argues that Section 3 of 41.141
governs the determination of each defendant's
liability to the plaintiff, not their liability
S each other. Thus, 41,141 (comparativa)
covere the relationship between plaintiff and
cefendants while 17.215 et seg. (contribution)
gowgrns the relationship among defendants. Tha
logic i3 compelling. It also points out that
section 3 of 41,141 is an entirely meaningless
provisicn,

For examp.e, assume a jury awards plaintiff
£100,.000.00 and Defendant 3 is found 80% negli-
cent and Defendant B is found 20% negligent.
Cefendant A pays plaintiff $80,000.00 and inm
entictled to recover $30,000.00 from Defendant B
tnder the contribution act. Defendant B pays

Alaintiff 520,000.00 and Defendant A #30,000.00

S 3

002026

EXHIBIT A
Page Z oi 2

h,,; oty n-prnnrhntq o anana s paracux In
1971, the Huvaya Loegsslature enacted our firs )
conteibulion statute (which has since heen =
ropcalud) . Chapter 5H3, Statutes of Mevada 541,
paves 1264-12066. Subsection & of §2 ant sub-
sectinn £ of 59 of that act expressly provided
that the relative degree of Favlt of each joint
teipt faswiar wan B e considered in detecmining
the moptribubive shares of those torcfeagors.
This stuakutc wag repealed in 1973 when the
legisloture adopted our current contribution law
which docs away with the use of relative degrses
of fault i1n contribution issues. Accordingly.
Novada now provides for concribution by simply
divaidiny the boka) liability by the pumbar of
tortfoeasurs [ound llable,

So why have the jury determine respective
amounts of -neqligence for each defendant? It
has no bearing on contribution. The jury's only
consideraticn i4 which af the defondants Ls
liable and whathey their combined negligence
excesds the compared neglicence of the plaintift
The cxtonsive jury instructions and special
verdict forms needed to express relative dearees
of foule constitute an unnecessary encunbrance
of canfusion which has no bearaing on the ulti=-
mata paymont by the deferndants. The solution

ia to amend 41.141 to aliminate saction 3 and
praovide for jolint and several liability against
the defendants, and allow the defendants access
ta contribution in accordance with the comtri-
bution ack.

Other problems, swech as prelonged and more "‘)
difficult settlement negotiations, eroma olail
agoinst morginally liable defendants, compro-
misca, releases and covenants not to execute
exist undor 4L.141 as it is presently written.
Indecd the areas of confusion and misunderstand-
Lng are too numercus to mentlon, Claricy and
mopefully simplicity would result frzom the
legislation proposed in thie arcicla. However,
aothing constructive will ocour unless conacien-
tipun cfforts are made to explain the problema
to our legislators,

Kent R. Robison
Chairman NTLA Judicial Admin.
& Clvil Procedure Comm.

Tort Trends

We plan to publish a regular column describlng
Hevada court cases that would be of interest to
cur meTbers. Such cases may be sither plainciff
or defense verdicta and may be elrher Distrior
Court or Suprema Court decisions. If vom have
tried a case or know of a4 care that poses a
unigue Aituvation ar matters of first impression,
please suhait a brief desgriptlion of the case
to our Stato Dffice. Cases will be reviewed by
the Board of Covernors and As many ad possible
will be selectad for publication.

letters te the Editor
HTLA will welcome letters to the editar from
membars who wish to comment on any article eh-’
we have published., Letters should be directs
to the State Qffice and ahould not excesd 300°
worda in length.
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Members FPresent: L e

Chairman Hayes

Vice Chairman Steowart
Mr. Banner

Mr. Brady

Mr. Coulter

Mr. Fielding

Mr. Horn

Mr. Malone

Mr. Polish

Mr. Prengaman

Members Absentb:
Mr. Sena
Guaests Present:

Virgil Anderson ARRA
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Jon Benson

Myram Borders
Robert E. Cahill
Chris Chrystal
Brian Gresnspun
Bob Heangsy

Morman Herring
Loyal Robert Hibbs
Joe Jackson

Peter Neumann
Margo Piscevich
Robert W. Ritter
Norman Robiscn
Julien G. Scourwine
George L. Vargas

Donald K. Wadsworth

Kugene J. Wait

ASSEMBLY BILL 146 _

Lawyer

Initad Press

Nevada Resort Associates

Lag Vegas Sun

Las Vegas oSun

Lawyer

State Public Defender

Defense Attorney

Reno Newspaper

Nevada Trial Lawyers Association
Defense Attorney

Nevada State Journal

Attorney General

Attorney

American Insurance Association
D.A."s Office

Defense Attorney

Consolidates and clarifies certain provision relating to

comparative negligence.,

ASSEMELY BILL 333

Consolidat=s, clarifies and amends certain provisions
relating tc comparative negligence.

Peter MNeumann testified on the bills. He stated that most

88881

of these cases involve insurance companies and that the
Comparative Negligence Act and the Uniform Contribution Among
Tortfisers Aclk was made to allocate liability (fault) to more

than one defendant. There is 2 conflict that exists between e
(Copumltten, Manutes) :
A Farm To LI~ N 11
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Minutes of the Wevada Stale Leplclature

Assembly Committee on_ . JUDICTIARY
Date._... April 12, 1979

PO e B i

these two statutes. The people who cause injury (Tortfeisers)
have never had the right of contribution among each other.
Then a statute was enacted in 1973, The Legislature passed the
Uniform Contribution Among Tortfeisers Act, This act was for
all persons engaged in litigation and it provided a way for
the jury to compare the negligence of claim on the one side of
the case with the negligence of the defendant or defendants
on the other side of the case., This was passed to somehow
provide a way of allocating damages among defendants in cases
where there was more than one defendant involved. This was on
a pro-rata basis. The defendants would share the damages
equally, 1/2 and 1/2; 1/3, 1/3, and 1/3, etc.

The Legislature passed at the same time the Comparative Negligence
Act which was for a completely different purpose. Under former
law the plaintiff who was one percent to blame for the accident
could not recover anything, no matter how bad the damages and
even though the defendant or defendants cauvsed %9 percent of

the damages. When the Legislature passed this act it made it

to where if the plaintiff were at least not more than 50 percent
to blame for an accident, he could at least get something for

his damages. This Act was never intended to allocatc or detcrmine
the rights of the defendants among each other. The jury or judge
could if asked determine the defendants liability in proportion

to their negligence. (Allocate fault among the co-defendants

or multiple defendants of a case). This statute was a mechanism
for deciding plaintiff vs. defendant and to see if the plaintiff
should be allowed to recover anything. It says that the negli-
gence of the combined defendants should be compared to the
negligence of the plaintiff.

Be feels that it is impossible to divide an indivisible injury
and that the jury would szay that both defendants were equallvy to
blame. If 45 percent of the hlame went to defendant #]1 with a
$100,000. insurance policy, plaintiff could recover full amount
but when he tried to collect the other $45,000 (45% of the blame)}
from defendant $£2 who had a 515,000. insurance policy he would
only get $15,000. This would total to $60,000, thus shortchanged
by 530,000. The jury is not allowed to know if there is or isn't
any insurance or how much. '

Eugene Wait, Defense Attorney for Insurance Companies, testified
for A.B. 146. He has been acquainted with the Tortfeisers Act
and he personally asked the Legislature to pass a bill for this
in 1968 and it was voted on in 1969, In 1971 +he bill came out
with equitable contributions; settlements were almost impossible
to get,

George L. Vargas, representing the American Insurance Associa-
tion, testified against A.B. 146. He feels that this would
establish the practice of law to assert the contributory

negligence of someone else who was the sole cause of the
accident.

S A

(Commlttes 3 inuie) iét)
A Form 70 B9 Fiie
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Minutes aof the Mevada State Legislature

Assembly Committes on_._ S AL OB S 1 2 T T AL Aoy
Dates........... Apcil 12, 1279

Page:....... B

Mr. Heancy, Nevada Trial Lawyers Association, spoke on A.B., 333.
Mr. Heaney is against the fact that if the plaintiff is more
than 50% at fault, he does not get any Lype of settlement. He
feels that the defendant will not ke found liabkle in an instance
where he is 1% at fault. He stated that the burden should not
be placed on the jury to make the decision of deciding who is
how much at fault and that this type of legislation could in-
crease waelfare because the plaintiff cannot make himself whole
again without a settlement. Mr. Heaney feels that A.B. 146
advacates limit recovery of the plaintiff.

Mr. Loyal Hibbs testified on these issues. He felt that Mr.
Neumann was wrong because he feels that this does not protect
the insurance. Many people these dayes are under insured,; some
are not even insured. He also added that we are no longer

faced with a 12 person jury; it is either a 6 or an 8 person
jury. 3/4 must agree and on a 6 person jury it must be unanim-
ous. He feels that it is unfair to allocate the plaintiff to
choose the person who will pay his damages and if we cannot
divide the plaintiff's injuries, we cannot divide the negligence
of the defendents.

Julien Sourwine, Attorney at Law testified for A.B 146 and
against A.B. 333. Mr., Sourwine stated that the juries are
asked to divide injuries; and they do it day in and day out.
The fault of each person who is at fault should be the mesasure
of his own liability. f the financial condition of defendant
is immaterial and irrelevant, then the amount of insurance that
he has should also be immaterial and irrelevant. He feels that
A.B. 333 should be amended to read joink and scveral.

Jon Benson, Attorney at Law, testified on these issues. He
feels that you can be the proximate cause of someone's accident
without being the only cause. He also feels that the financial
condition is irrelevant.

Rene Ashelman, Nevada Trial Tawyers Association, testified on
this bill. He feels that there is no way to achieve perfect
justice, FHe stated that the plaintiff will never fully recover
even with all of the money in the world. Mr. Ashelman stated
that things can never be put back the way that they were before
and that the burden should not be placed on the injured party.
He stated that the legislature should accept the fact that they
are not going to achieve a perfect and fair result no matter
what is adopted.

ASSEMBLY BILL 524

Limits dissemination of certain criminal records and
provides for their examination and challenge.

Myram Borders, United Press International, testified against
A.B. 524. She feels that this bill is an attempt toc usur L L
{Curmmlites Miaules)

A Form 0 ETER -@p 13
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Minutes of {he Nevada State Lesislature
Assembly Commilies on._. JUDICTARY e —
Dates.... BDECil. 23..1 879

Pagu:.........‘i..... P ———
Steve Coulter feels that the bHill should read that the landlord '
is responsible for paying 5% interest and leave out the section 1&5

relating to separate accounts and co mincling. i
Mr. Iiorn feels that bill i1s an excellent concept but would it
create more tenant and landlord problems along with an increased
bookesping worklcad? He alsoc feels that this could encouraace
non-refundable deposits.
Mr. Coulter moved to Do Pass A.B. 702; Mr. Fielding seconded
the motion. Under committee rule 3 the motion lost Lo the
following wvote:
Lye — Prengaman, Coulter, Fielding, Sena - 4
May - Eayes, Stewart, Malone, Horn, Polish, Banner, Brady- 7
Absent - None

ASSEMBLY BILL 584

Mr., Stewart moved to Do Pass A.B. 584; Mr. Sena seconded the

motion. The committee approved the motion on the following
voTE:

Ave - Unanimous

888679

May - None
Absent - None
SENATE BILL 346

Mr. Brady moved Do Fass S.B. 346; Mrxr. Sena secconded the motion.
The committee approved the motion on the following wvote:

Aye - Hayes, Stewart, Frengaman, Fielding, Coulter, Brady,
Sena - 7

Nay - Horn, Polish, Banner - 3
Lbsent - None
Not Voting - Malone -~ 1

ASSEMELY BILL 333

Consolidates, clarifies and amends certain orovisions
relating <o comparative negligence.

Mr. Brady moved to Do Pass A.E. 333 as amended; Mr. Prengaman
seconded the motion. The committes approved the motion on the
follewing vote: -

(Coumnltine Miauies) o
A Form 70 El 'ﬂ"ﬁ:}ﬁ'
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Assembly Daily Journal - April 30, 1979
A-G05

SECOND READING AND AMESDMENT

Assembly Bill MNe, 187,
Bill read second time.
The foilowing amendment was proposed ks the Comumittes on Judi-
ciary: .

Amendment Mo, 2307,

Amend scction |, page 1, hoe 4, oy delenme “any Ffeiony’ and
inserting “merder, Kidnaping ar arson " .

Amend the wele of the bill. st itne, by celeting “a reiony” and
insertine “*certain crimes”"

Asgembiyman Haves moved the adopton of the amandment.

Remarks by Assemblvman Haves.

Amendment .;dn;:-h. i.

Bill vrdered reprinted, engrossed-and w Lhud reading.

Assembly Bill Mo. 203.

Bill read second time. :

The following amendiment was proposed by the Commitlee on Labor
and Management:

Amendinent Mo T57.

Amend section |, page 1. line 5, by deleting 65" and inserting
llj‘j "J

Asstmbh man Bremnoer moved the adopuon of the amen idment.

Remarks by Assembiviman Bremner.

Amendment adept

Bill orderad r::.un"c.l enzrossedd and o thind reading.

Assembly Bill No. 317,

Bill read second rime.

The following amendment. was proposed by the Commitcee on Judi-
clary:

Amendment Mo, BB, R

Amend section 1, page 1, line 16, by delering “full period provided
by few. " and insetting “perivd af suspension that would have ovenrred
absenr the reinstarement.””

Assemblyman Stewart moved the adoption of the amendment.

Remarks by Assemhlyman Stewart

Amendinent adopted.

Bill ordered reprinted, engrossed and 1o third rending

Assembiy Bill Mo, 333

Bill read second time.

The following amendment was proposad by the Comumittee on Judi-
CIary: =

Amendment Mo, 616.

Amend the bill as 2 whale by JeILung seciion | and Il."ll.lmhi.'l'ln,|§ secs
tions 2 and 3 as jr:_:-nn-. 1 an:i

Amend section 2, page 2, by deleting lines 12 through 14.

Amend section 2, page 2, line |5, by deleiing “vd!*" and inserting
b [/ I

uﬁwg;;-_

o gt

! k
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. 4
e o ® ikl ]

888633

A T i T

15
884574



- A-006
Amend section 2, paee 2, by deleting lines J8 thooogh 24 and insert-
ing: “*suich an action [
gl % 0 (a} The], the defendants are jodmily and severally liable 1o the plain-
B tiff,

|(k} Each defendant's lability shall be in proportion 1w his negligence
as determined by the jury, or judge if there is no jury. The jury or
judpe shall apporiion the recevearable damages among the defendanis in
accordance with the nealipence deterrained.j™".

Amend the title of the b3l 1o read:

“An Agt relating o lahilizy in tory; crearing joing ax well as several
ltability of muliiple defendams where plaintifl is conuibulorily negli
gent: and providing orther matiers praperly relatng therern.”.

Assemblvman Prengaman moved the adoption of the amendment.

Remarke by Aszzemblyman Prengaman.

Amendment adopled.

* Bill ordered reprinted. engrossed and 1o third reading.

Aszembly Bill No. 341,
Bill read second rime, ordered engrossed and 1o third reading.

Assembly RBill Mo, 44K,

Bill read second time.

The followmg amendment was pronased by the Commitee on Jidi-
clary: : . :

Amendiment No, 806,

Amend seztion 1. page 1, line 3, by dezung “hoord”™ and nserung
“directer’,

Amend section 1, page |, line 3, by deleting “progerdy and”™,

Assemblyman Haves moved the adoption of the amendment.

Remarks by Assemblyman Haves.

Amendment adomed,

Bill ordered reprinted. engrossed and 1o third reading.

Azsembly Bill Mo, 510,

Bill read second time.

The followine amendment was proposed by the Commiitee on Com-
merce:

Amendmeni Na. E02.

Amend section 1, pages 1 and 2, by deleting lines 1 through 22 on
page 1 and lines 1 through 3 on page 2. and inserting:

“Section | NRS.623.195 15 hereby amended 10 read as fallows:

623,195 1. Any applicant for repisuation: under this chapler who
hag qualified for the S-vear level of experience or Study, as prescrihed
in MRS 623190 and regulations of the board, shall be issued &
Temporary certificare of repistrarion and i authorized 10 obuain a seal
as ® residential designer.  No applicetions’ for temporary ceruficates
may be made alter October 21, 19735
2. The certificale of registration and sea! of 8 residenua] designer

shall become permanent, subject o annual renewal, afhier he sarisfacto-
rily passes an examinaiion &8 preseribed by the board.

3. A residential designer who holds a 1emporary certificate of regis-
iration must apply for the examination i his iemporary certificaie 15 10
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(REPRINTED WITH ADOPTED AMENDMENTS)
FIRST REPRINT A, B. 333

ASSEMEBLY BILL NO. 333 COMMITTEE ON JUDICTARY

FEBRUARY 7, 1979
—
Referred to Committee on Judiciary

SUMMARY—Conxelidates. clarifies and amends c:ﬂuingmisiﬂns reluting (o
comparalive negligence. (BDR 3-896)
FISCAL WOTE: Effect on Local Government: No.
Effoct on the S1ate or on Indusicial Insorance: MNo.

0 i

Exmsramins.  Mairer in frelice ls pew; maiter in brackels [ ] #a material 10 bo coilled.

- S

AN ACT relating to Lability in wrl: crealing joint as well ay several lability of
multiple defendants where plainuf s contributorily negligent; and providing
olher mutters properly relating therstn.

The People of the State of Nevada, represented in Senate and Assembly,
do enact as follows:

Secriox 1. MRS 41,141 is hereby amended to read as follows:

41.141 1. In any action to recover damages for death or injury lo
persons or for fnjury fo property in which contributory negligence may
be asseried as a defense, the contributory neclipence of the plaimtid
[shall} or his decedent does notl bar & recovery if [the] thar negligence
[of the porson seeking recovery] was ol greaizr than the neplizenze or
eross neplisence of the person or persons tgainst whom recovery is
sought, but any damages allowed [shally snst be diminiched jn propor-
tion to the amount of neglizence atributable o the person secking
recovery L] or kis decedent.

2. ln [such] those cases, the judge may [J and when requested by
any party shall fnstruct the jury that:

{a) The plainuff may not recover if his contributory neglipence or
that of his decedent has contributed more o the injury than the negli-
gence af the defendant or the combined negligence of multiple defendants.

(b} If the jury determines the plaintiff is entitled to recover, it shall
return [bv] -

{1} By peoncral verdict the total amount of damages the plaintiff
would be entitled to recover [excepr for] withour regard to his contribu-
tory neghpgence,

[{c}i the jury determines that a party is entitled to recover, it shall
eturm a

{2} A special verdict indicating the percentage of nepligence attrib-
utable to [each party.

y &7
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(d) The percentage of negligence attributable to the person seeking
recovery shall reduce the amount of such recovery by the proportionate
amount of such neglipence. ] the plaintiff.
{3} By general verdic the net sumi determined to be recoverable by
the plaintf.

() In determining isswes of neplipence and vomparative negligence,
the jury shall not weigh or consider the negligence of any pérsons ar
entitics who are not parties te the litigation,

3. Where recovery is allowed against more than one defeodant in
such an action ).
kﬁ{a] TheY . the defendants are jointly and severally liable to the plain-
tuft.

[(b) Each defendant’s liability shall be in proportion to his negli-
gence as determined by the jury, or judge if thece is no jory. The jury
or judge shall apportion the recoverable damages among the defendants
in accordance with the neglipence determined.

Sec. 2, NRS 698.310 is hereby repealed.

@
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Minutes of the Nevada Siate Levirlature

Assernbly Commitles on. s
Pige EAETEEN | i

MRE. ROBINSON moved DO PASS, Mr. Bergevin seconded. MOTION CARRIED UNANIMOUSLY.

S.B. 120: Removes exemption of certain large parcels from laws relating
to subdivisions and parcel maps.

Mr. Bergevin moved DO PASS, Mr. Marvel seconded. MOTICH CARRIED UNARNIMOUSLY.
DO PAES 5.B. 120.

5.B. 475: Reorganizes comnunications svstem used by state.

Mr. Craddock moved DO PASE, Mr. Beroevin seconded.MOTION CARRIED UNAWTIMOUSLY,
DO PASS S.B. 475. -

5.B. 446: Revises provisions governing issuance of bonds and collection
of special assessments by general improvement district.

MS.Westall moved DO PASS, Mr. Jeffrey ssconded. MOTION CARRIED DUANIMOUSLY.
DO PASS S.B. 446,

Mr. Bergevin said he was afraid of the bonded indebtedness and general
ciscussion ensued which developed several problem areas and the committee
agreed to hold the bhill for further consideration.

A.B. 333: Consolidates, clarifies and amends certain provisions relating
to comparative negligence.

Mr. Dini passed the Chair to Mr. Harmon and then moved that A.B. 333 he
sent to the floor with no recommendation. Ms. Westall seconded.

Mr. Harmon requested a roll call vote, Mr. Bergevin, Yes; Mr. Bedrosian,
yes; Mr. Gette, no; Mr. Jeffrey, yes; Mr. Craddock, yes; Mr. Robinson,
no; Mr. Harmen, neo; Ms, Westall, Yes; Mr. Marvel, no; Mr. Fitzpatrick,
no; Mr. Dini, yes. MOTION CARRIED 6-5.

A.B. 333 SENT TO THE FLOOR WITH NO RECOMMENDATION

Mr. Dini asked the committee how they wanted to handle BDR 22-2026,
(The Metro Funding Formula}

Mr. Getto said he had problems with running the law suit and study
parallel, but Mr. Robinson responded that he felt that a law suit is
beneficial to both parties, and injecting the legislzature is not proper.

Mr. Rcbinson moved DO FASS BDR 22-2026 (A.B. 816), Mr. Fitzpatrick seconded.

Mr. Harmon said he would like to amend the motion +o leave the 36/44 in
effect, but effective for fisecal wyear 1980. He said that he felt the
county is in a compromising situation . Ms. Westall sccconded.

(Commlties Minutes)
A Ferm 70 LELLE =
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Assembly Daily Journal - May 10, 197%
' A-1152

Assemblyman Stewart moved thar the Assembly concur o the ‘-'u.nalc
amendment to Assembly Bill Mo 141,

Remarks by Asscmblvman Stewart.

Mation carried.

Bill ordered cnrolted.

MOTIORS. RESOLUTIONS AND NOTICES
Assemblyman Barengo moved that Assembly Bill No. 333 be taken
[rom the Chief Clerk's desh and placed on the General File.
Remarks hy Assemblvman Barcogo.
Maotion carried. L

GENERAL FILE AND THIRD READING

Iy Bill Mo, 333,
Bill read third nme.

The following amendment was proposed by the Committee on Gov-
ernment Affairs:

Amendment No. 1027,

Amend section 1, page 2, line 10, aflter “‘acuon'’, by deleting the
closed bracket, and inserting an open brackel.

Amend section 1, page 2, line 12, by deleting the period and insent
i
“[.] . excepr thar:

fa) For parposes of this section. no defendant s joinely fabile if his
conduct was nel a substannal factor in bringing abaut the farm, ingury
ar damage complamed of, and

it A defendan: whose neglipence is less rthen that of the plaintiff is
nat jaintdy lighle and 15 veveradly laole 1o the plomifl only for. ithar
portton of the fudgmeni which represents ihic percentage of negfipence
arribiitabie 4o him, "

Assemblyman Berengo moved the adopuon of the amendment

Remarks by Assemblvman Barengo,

Amendment adoptled. =

Bill ordered reprinted, re-engrossed and w third reading.

LNFIMISHEDR BUSINESS
SicHisg oF Bries %D RESDLUTIONS
There being no objections, the Speaker and Chief Clerk signed
Azsembly Bills Nos. 441, 504, 549, 500, 595, 601. 606, 648, 667, 6US,
714, 732, 738, 741; Senate Bills Mos. 41, 72, 221, 225, 335, 340, 360,
362; Assembly Concurrent Resolution Mo, 47; Senate Concurrent Keso-
lution No. 38.

GUESTS EXTENDED PRIVILEGE OF AS5EMEBLY FLOOR
On request of AssemBlvman Banner, the privilege of the floor of the
Assembly Chamber Icl this day waos estended 10 Mi. Norman
Anthoniser..
On request "of As';'tml:rly Bedrosian, the privilege of the Hoor of the
Adsembly Chamber for this day was extended 1o Mesdames Dorothy
Barret and Janet Marie Bedrosian.

[
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REPRINTET WITH ADOPTED AMENDMENTS)
SECOND REPRINT AL B. 233

ASSEMEBLY BILL WO, 333 —COMMITTEE ON JUDICIARY
Fepnusry 7, 1979

- o

Referred to Committee on Judiciacy

SUMMARY—Censolidates. clarifics and amends certain pravisions relating to
comparalive negheepce. (BDR 3-596)
EISCAL MOTE:  Effect on Local Government: Mo,
Effect an ike Stale or oo Industrial lnsurance: No,

“i ke

Expanatiod—>3atler in dalics |5 new; marsce ia beachets [ ] s materdal ta Be pmibied,

AN ACT reluling o Lubilty in toet; ereating joint as well fe several Nability of
muitiple defendants where pluinill &5 contnibulosily neplizent; and providing
vther matters property refaling thereio.

The People of the State of Nevada, represented in Senare and Assembly,
do enact as jollows:

SceTion 1. NRS 41,141 is hereby amended o read as follows:
41.141 1. In ooy schon to recover dameges for deat!t ar inpury 10
eraona Or Jor itjury 10 properly in which contribuiory neshpence may
¢ asserted 25 a defense, the conuibutory negligpenes of thz plainrif
shail] or lus decedent dees not bar a reconery ji [1he] thar negligence
Euf the person seeking recevery] was not greater (hon the negligence or
gress negheence of the patsea Or persens ogeinsl whem ricovcry is
soupht. but eny damages afleved 240 me be dimin®hed i propor-
uen o the apoum af aeclecece aiisibuiable w 1o pirson seehling
recovery [LY or his deceden,
2. 1o [such hose cases, <he jedes mav L] and a0n requasted by
pry pariy shall instriel the ws thet
(a) The plaintdl mav nor recover il his contrtbulory neelipence or
thar af fue decedemt hos contribnled more 10 the iniury than the neglh
perae of the defendam or the combimee neglisence ol muilime deiendants,
(b 1f the jury determines the plaimiff is entitled wa recover, it shall
return [0 -

{1) By genernl verdict the 1wotal ameunt of domages the plaintfe
waould be entitled 1o recover [except for] withont regard to his conlribu-
tory neplizznes,

L[l(c) If the jury detcrmines that & party is eniided to recover, it shall
return a}

{2} A speciel verdict indicming the percemiape of nzgligence atirib-

utable to [=ach party.

21
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{d) The percentage of npepligence attributable (o the person sceking
rezovery shall reduce 1he smount of such recovery by the proportionate
amoun; of such megligence.y e plelaiid.
(3 By general verdicr tiwe ket stun deternzined 1o be recoverable by
the planuifl.

(v) In determining ixswer of neglicence and comparative negligence,
the fury shall not weigh ar consider the neglivence of any persans or
endities wha are not pariies ro e litigaion.

3. Where recovery is allowed against more than one defendant in
such an action [

{a) The], the defendants are jofatly and severally liable to the plain-
UlF [.] . excepr thar;

{a) For purposes of thix section, no defendm is fointly fable if his
conduct was not o substantial factor in bringing about the harin, infury
or damaoge complained of; and )

(b) A defendant whose neglivence is less than that of the plaintiff is
not joinily labia and is severally Gable to the plaindiff only for that por-
fion of the judgmeni which represents the percentage of neglipence
atiributable ro him.

E(b) Each defendant's hiability shall be in proportion to his ncgli-
gence as determined by the jury, or judge if there is no jury. The jury
ot judge shall apportion the recoverable damages amang the defendants
in accordance with the nesligence détermined.

SEC. 2. NRS 698.3107is hereby repealed,
&
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Assembly Daily Journal - May 16, 1979
A-1251

GENERAL FILE AND THIRD READING

__Assembly Bill No. 333,

T Bill read third ome.

The following amendment was proposed by Assembliyman Getro:

Amendment No, 1176.

Amend the bill as a whale by renumbering sections | and 2 as sec-
tions 5 and & and inserting new secbens designated sections 1 through
4, preceding section 1, ro read as foilows:

“8action 1. NRS 17.225 is hereby amended Lo read as follows:

17.225 1. Except as otherwise provided in (NRS 17.215 w0 17.324.]
this section and NRS [7.235 o [7.30F, inclusive, where two or more
persons become jointy or severally hable in wrt for the same mjury o
person or property or for the same wrongful deaih, there is a right of
contribution among them even though judgment has m‘.ﬂ been recov-
ered agamst all or anv of them.

2. The right of contribution exists only in favor of a tortfeasor who
has paid more than his [pro ratal equiralyle share of the common liaml-
ity, and his total recovery is limited wo the wmoune puid by ham in
excess of his [pro rata] equirable share. No torefeasor is compelled to
make conrribution bevond his own [pro ratal equirohle Sl:anrlol' the
entire labiliny.

3. A rortfeasor who enters into a sertement with a clmmant is not
entitled to recover contnbuzion from another torcfensor whose liabdite
for the injury or wrongful death s not eviinguished by the serzlemem
nor in respect to any amount paid in a seulement which is m excess of
what was reasonable.

Sec. 2. MHS 17.2585 is hereby amended 1o read as follows:

17.265 NRS [17.215 w0 17.325,] [7.225 o I7.30F, inclusive, do not
impair any right of indemnity under exisiing law. Where one tort-
feasor is entitled to indemnity from anather, the right of the indem-
nity obligee is for indemnity and not contribution, and the indemnity
ohligor is not entitled to contribution from the abligee [or any portion
of his indemnity oblization.

Sec. 3. MRS 17.295 is hereby amended to read as follows:

17.295 In determining the [pro ratal eguitable shares of tortfeasars
in the entire NHahility:

1. [Ther relative degrees of fault sha!l not be considered;

2.] If equity requires, the collective Liability of some as a group
[shall constilute] constinies a single share: and

[3.] 2. Principles of equity applicable 1o contribution generally
jshall] apply.

Sec. 4. MRS 17.303 is hereby amended to read as follows:

17.305 WNRS [17.215 o 17.225)) [7.225 tp I7.304, mclusive, do not
apply to breaches of rust or of ather fiduciary ablizarion.””

Amend seciion 1, page 2, by deleting lings & through 8.

Amend section 2, page 2, by deleting line 24 and inserting:

“Ser, 6. MRS O I7.215, 17.315, 17.325 and A98.310 are hereby
repealad.””,
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Py - Amend the titde of the bill, 2nd line, afier "neglipent;”’ by insening Ass
’ “chaneing a provision for conriburion among torifeason;. from
Assemblyman Getto moved the adoption of the amendment. LT
R Remarks by Astermmhlymen Geno, Stewart and Hedrosiuan. As
. *3 Amendment adopied. -~ Asser
= Bill ordered reprinted, re-enprossed and o thicd reading. Re
-+ Assembly Bill No. B26, . . ) ::.l
; ] Bill read third ume. Cradd
At The following amendment was proposed by the Committee on Com- : Mann
meice: ""‘:'-t:'
Amendmem No. 1172, : Ma
Amend the bill as 3 whoie by deletipg section | and remnumbering sec- -
tigns 2 through 4 as sections 1 througn 3. ) I
; amend the bill as & whole by inserting a new section designated see- Lem

H i tion 4, following section 4, 10 read as follows:

L, e e “hec.d, MRS A85A 210 15 hereby amended 1o read as follows,

. _a-i' e i BRSALZI0 1. The commissioner mav adopl reasonable regulations, A
e 1:‘23‘57"5--;: Pk consistent with the Surplus Lines Law, for any fand all] of the follow- e
:‘ G w:_.l.hw R . ing purposes: R
5 mor 'v:- ! R {a) Effeciuation of the law: and ) A
At L - L (bY Establishiment of procedures through which determination is 1o tion
; 2 be made as 1o the eligibility of particular proposed coverzges for M
export. [; and ; \ Ti
{¢) Establishment, procedures and operations of any voluniary orpa- s R
nization of surplus lines brokers or mibers designed (o assist such bio- hid
kers to comply with the Surplus Lines Law, and for the collection on Rh:;:
behalf of the stare and remission to the commissioner of the 1ax on . A
surplus hines coverages provided for in NRS 685A.180.] | - (5

2. Such resulations carry the penaliv provided hy NES 679R.1340.", A
Acsemblyman Banner moved the adoption of the amendment, Spe.
Remarks by Assemblyman Banner. B
Amendment edopled.

Bill ardered reprinted, re-engrossed and to third reading.

REPORTE OF COMMITTEES 1

Mr. Speaker; Sen

Your Comminer or Judiciars, (o whiich way referred Sonate Bill Mo 27, hax had

the game under constdernnon, and begs lewve o report the same back with the res- Sen

ommendation: Amend, and do pass as amended.
Kaprm Havisn, (Croermarer

. l'_

MOTIONS, RESOLUTIONS AND NOTICES Ags

In compliance with a nouce given on a previeus day, Assemblvman y

Weise moved that the vote whereby Assembly Bill Mo, 137 was passed . & o

be reconsidered. . .

Remarks by Assemblvmen Weise and Robinson. }
Motion carred. A\ .HE'
Azsemmblvman Weise moved that the Assembly adjourn uwntil ;
Thursday, May 17, 1979, at | p.m. ;
Motion lost on 2 division of the house.
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(REPRINTED WITIZ ADGPTED AMENDMENTS)
THIRD REMRINT A. B 333

ASSEMBLY RILL NO. 223 -COMMITTEE ON JUDICIARY
FepruAsy 7, 1979

A —

Referred 1o Committze on Tudiciary

SUMM ARY —Consohcates clarifics and amends certuln provisions relating ta
corppacative neplipeace.  {DDR 3-894)

FISCATL WOTE: Effest ¢n Local Govgroment: No,
Efirct on the Stale or ¢n Industrial Insurance: No

T

ExriisatioN—Alnteer o ifler b new: moviee fn brockeds [ ] 1 matssial (o be omitizd,

AN ACT rzleting 1o Vability ir torn: ereating Joint as well 23 saverul lisbality of
mehiple defeadars where plamil & contabuiarily aeglizant: ehanging a pro-
wisian T canthuian cmong wonfensors and provading selier mati=s proparly
relating therelo.

The People of the Siate of Novada, represented in Senate and Assembiy,
do enact ax follows:

SecTion 1. NRS 17.235 s horeby amanded to read as follows:

17.225 1. Except as otherwise provided in ONRS 17.21510 17.325,]
shit soenon and WRS 17,235 10 17305, Inelushe, where two or more
persons hecrme Joinidy o= severally fink'e in tort for the seme infuey 10
for o pracnriyoor for dba same wyoedtst debin vaere B 3 righi o
by e tigen 8 g IR T Rl IR M I':‘i'l :: e fied s b reeoere]
o b ey prs o them
2 The night of caprbunon gesis oot o bovor of 3 torfeasar whn
Lag pafd miore dhaoa i Do el shure B the ermmun -
bility. and I+ tara recovery s Hmited e th emeunt pad by him in
eunzoss of Ios oo vele] ramdable shne Noowoifeasor s compelled o
comirtbuiion bevond Ris own ¥pec maa] equaraée share of the
emtirs lnkilny,

3. A emiessor who 2aters inn a setilement with a cluimaal is not
entitied 1o reconer contribuiion from another tortfeesor whose liability
for the injury or wrongful death is got extinguished by the seltlement nos
in respest 10 ooy amont paid in a seiflement which 15 in excess of whan
was reasonable.

Sre. 2. NRS 17.265 is hereby mmended to read os follows:

17.265 XRS [17.215 w 17.323,] 77.225 to 17.303, inclusive, do
not impair any ich! of indemnity under existing law. Wheie one tort-
feptor is enthled to indemmity [rom another, the right of the indemnity

002025
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oblipee is for indemnity and not coniribution, and the indemnity obligor
is not eeditled 16 cominbubion from the obliges lor any portion of his
mdemnily obliseion

SEC. 3. RRE 17.295 is hereby amended 1o read as foflows:

17.295  In determimng the [pro ate] eqrirable shores of tonfoesors
it the cntire hebildy:

. [Tieir relative degrees of fault shall nof be considered;

2.] W equity requires, the collective Tiability of some as m group
[:hal! constiiuieJ consifinres o single share; and
£ 1[.:”% 2.] Principles of equity applicable to contribution geserally

shall} applv.

SEC. 4 NRS 17.305 ic hereby amended to read s foilows:

17.305 NRS [17.215 to 17,325 17.225 10 17303, inclusive, do
noi apply to hreaches of dust or of other tiduciary obligation.

SEC. 5, NRS 41,141 is herehy amended to read as fallows:

41.141 1. In any action to récover damages for death or infury to
POTEORE OF Jor infury fo property in which contributory negligence may
be asserted as & delense, the comtributory neplisence of the plaintiff
Esha]f] or Bis deceden: docs not bor a recovery if [ihe] rhat nexligenecs

af the persoa sceking recovery] was not greater than the oeglisence or
pross negligence of the persun or persons against whom recovery Qs
sought. but ary dzmages allowed [5hall] must be diminished in propor-
don to the amount of neghgence altributchle to the pecson secking
recovery [ or fus decedeny.

2, In [5uch] those cases, the ;Iudga may L[] zud when requested by
any party shall instruel the jury that;

(a} The plaicif may noi secover if Qs coutributory oegligence or
that af Mz decedent has cantributed more to the injury thaa the negli-
pence of the deferdant or the combined negligence of muliiple defendants.

(b} If the jury Jetermines the plaintifl is entitled 1o recover, it shall
refurn [hy] -

id) By general verdict the total cmount of damages the plaintif
wiuld he entitled 1o reconor [enezpt or] wiliowr repard 1o Bis conicibu
G0y “anipsnce,

Lich IV ahe wey deimes thei o pary s enibiled 1o recover, it shall
PRI Ly

121 A special veaedieo 1ndicnting the pereeniuge of neplipence attrib-
utible qo [ench pasn.

(d) The pereeatage of neghgence atuibulnble w the person sceking
recovery shall redure the ame 2ot of such recovery by the proportionaie
amtunt of such nealizence. ] the plofarif,

{30 By aoneral voodicr the wer fin decrissined 16 be recoverable by
the plainif.

3. Where recovery is allowed sgainst more than one defendant ip
such an action [:

fal) The] , rfte delcndanis are jointy and severally liable to the plain-
T L. . except i

(a} For purnases of this seciios, ne defendant is fointly Hable if his
condue; was not o substonticl fecior in bringing abowr the harm, infury
or damage ceniplained of; and

00Q02a
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(b) A defendant whose negligency ix less than that of the plaindff is
nat joindy liable and is geverally liable 1o the plainiff only for that por-
tiore af the Judgment wiich represents the percentage of neglipence
attributable ta lum.

[(b) Each defendanz’s liability shali be in proportion to his negli-
sence as determined by the jury, or judge i there s 0o jury. The jury
or judge shall onnnr{inn the recaverable damages among the defendants
in accordance with the nepligence determined.]

Sec.f. NRS 17.215, 17.315, 17.325 and 698.310 are bherchy

cepealed.

el
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Assembly Daily Journal - May 18,
A-1304

1979

3. The annual registration fee Tor o cosmernlagical establishment is
§18.%. ;

Amend the bill as 2 whole by delefing section 11 and renumbering
sections 12 through 16 as secrions 11 through 15,

Amend section 13, page 7, line 21, by deleting *'£25,
520,

Amend section 13, page 7, line 32, by delenung ''§/5.
R A [ S

Amend section 16, pase &, by deleting lines 29 through 24, inclusive,
and insertimg:

“Sec. 15,
sive, befaore July 1, 1979, eapire on thatl date.
the bpard after Jul_u 1, 1979, expire July 1,
thereafler.'

Assernblyman Tanner mosed the adoption of the amendment,

Remarks by Assemblvman Tanner.

Amendment adopted.

Bill ardered reprinted, engrossed and to third rcadng

""and 1mmscrung:

*and mmsering:

All licenses issued under MRS 644,190 10 644,335, incly-
All licenses renewed hy
1981, and every 2 wvears

GENMERAL FILE AND THIRD REAINNG

Assembly Bill No. 3313.
il read third Qme.

Remarks by Assémblymen Getra, Stewart,

Roll call on Assembly Bill No. 333;

Yras—34,

Mave=FitzParrick, Harmon, Rusk=—23.

Alsent—Beanelt.

Mol varing —Hremner, Welse -2,

Assembly Bill No. 333 having received a constitutional majority, Mr.
Speaker declared i passed, as amznded.
Bill ardered transmitted to the Senare.

Rarengo and Weijse.

MOTIONS, RESOLUTIONS AND NOTICES
Assemblyman Glover gave notice that en the next legislative day he
would move to reconsider the vote whereby Assembiv Bill No, 333 was
this day paszed.

GEMERAL FILE AND THIRD READING

Asscmbly Bill Mo, 594,

Bill read third rime.

Kemarks by Assemblymen FieFarrick and Mann.

Eoll call on Assembly Bill No. 594

Y P As— 35,

Nave—Mone.

Ahseni—Henneli.

Assembly Bill Mo, 594 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.

Bill ordered transmitied 10 the Scnae.

Acsembly Bill No. 723,
Bill read third time.

o

g
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Assembly Daily Journal - May 18,
A-1304

1979

3. The annual registration fee Tor o cosmernlagical establishment is
§18.%. ;

Amend the bill as 2 whole by delefing section 11 and renumbering
sections 12 through 16 as secrions 11 through 15,

Amend section 13, page 7, line 21, by deleting *'£25,
520,

Amend section 13, page 7, line 32, by delenung ''§/5.
R A [ S

Amend section 16, pase &, by deleting lines 29 through 24, inclusive,
and insertimg:

“Sec. 15,
sive, befaore July 1, 1979, eapire on thatl date.
the bpard after Jul_u 1, 1979, expire July 1,
thereafler.'

Assernblyman Tanner mosed the adoption of the amendment,

Remarks by Assemblvman Tanner.

Amendment adopted.

Bill ardered reprinted, engrossed and to third rcadng

""and 1mmscrung:

*and mmsering:

All licenses issued under MRS 644,190 10 644,335, incly-
All licenses renewed hy
1981, and every 2 wvears

GENMERAL FILE AND THIRD REAINNG

Assembly Bill No. 3313.
il read third Qme.

Remarks by Assémblymen Getra, Stewart,

Roll call on Assembly Bill No. 333;

Yras—34,

Mave=FitzParrick, Harmon, Rusk=—23.

Alsent—Beanelt.

Mol varing —Hremner, Welse -2,

Assembly Bill No. 333 having received a constitutional majority, Mr.
Speaker declared i passed, as amznded.
Bill ardered transmitted to the Senare.

Rarengo and Weijse.

MOTIONS, RESOLUTIONS AND NOTICES
Assemblyman Glover gave notice that en the next legislative day he
would move to reconsider the vote whereby Assembiv Bill No, 333 was
this day paszed.

GEMERAL FILE AND THIRD READING

Asscmbly Bill Mo, 594,

Bill read third rime.

Kemarks by Assemblymen FieFarrick and Mann.

Eoll call on Assembly Bill No. 594

Y P As— 35,

Nave—Mone.

Ahseni—Henneli.

Assembly Bill Mo, 594 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.

Bill ordered transmitied 10 the Scnae.

Acsembly Bill No. 723,
Bill read third time.
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AB 511

5 Form &2

Provides for periodic payments of certain damaces recovered
in malpractice claims against providers of health care,
(See minutes of March 15, 28, 29, April 3, 20, May 1 and 15
for testimony and discussion.)

After discussicon on the kill, and many points that were

still not clear, Senator Sloan stated that he felt that time
was too short to amend it to a point that it would get through
the Assembly.

Senator Dodce stated that he agreed and that this whole
subject of structured payments should be locked at in the

next session.

Senator Sleocan moved to "indefinitely postpone"™ 5B 292,
Seconded by Senator Ashworth.

Motion carried unanimously among those present. Senators
Raggioc and Hernstadt were absent for the vote.

Provides procedure for apgpointment of cuardians of adults and
establishes special guardianships for persons of limited s
capacity. [(See miputes of May 11 for testimcony and discussion.)

Senator Ford stated that thkis is really an important bill
because a person has toc ke declared either competent or in-
competent, there is no room for scmecone that is partially
incomzetent. Alsc, this bill allows for counsel to be
appeinted which has never been zbllowed before.

al
s R

Senator Close stated that the problem is, who is going to
appoint counsel. If you waive ‘a jurv and the person is found
to be incompetent, you could be cuilty of malpractice. There
is a big problem if you start appointing attornevs, because
the money is going to come out of these people's estates.

Senator Dodge stated he felt these peoprle could get rallroaded
inte gnardianships. A lot of them, even 1if we may +thiak thev
are aoff their rocker, but to get them certified as incompetent,
he feels this is wrong. He felt rather than have this bill
there could be scme simple amendments drawn for the present
law which would cover these partial situaticns.

WNo action was taken on this bill at this time.

. Consolidates, clarifies and amends certzin provisions relating

to comparative nealigence.

Feter Neumann, Attorney, stated that there has been in the
statutes, for 6 years at least, z conflict between two verwy
impertant statutes. One statute is the contributicn hetween
tortfeascrs and the other iz comparative negligence. Both
statutes were a change in the common law of this state. There
used to be no contribution amcng tortfeasors. The law alwavs

g

(Commirtes MNinoies)
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sajid if two tortfeasors are guilty, they come in to court
with unclean hands as among each other, and the court wouldn't
. entertsin a motion by one to have the other one participate in
paying any judgment that was owed to the plaintiff as long
as both were at fault in proximately causing an injury or
damage. The insurance companies wanted contributicon because
they felt it would help them spread the risk among cansal
defendants. That was passed in Chapter 17. When this was
passed, in approximately 1973, that same year the Legislature
changed the law concerning the old defense of contributory
negligence. That law was, that if a plaintiff was even one
percent at fault in causing his own injury or damage he couldn't
get anythinc. So recognizing that wasn't exactly fair, the
legislature modified comparative negligence and said that in
this state a plaintiff can be up to 50% the cause of his own
injury anéd still be able to maintain a suit against those that
caused his injury. He could not collect if his fault was over
50% and the damages were reduced comparative to the percentage
of his own fault.

Senator Ashworth stated that in the first section of NRS
£1.141, are they talking about combined neglicence or the
defendants and not the defendants individually.

Mr. Neumann stated that Sections one and two were really the
only sections necessary, and Section three should never have
been put in the statute. The main thrust of the comparative
negligence statute was that if a plaintiff came into court
with some blame, the Legislature would still zllow him to
maintain an action, but reduce his recovery by the amcunt of
his own neglect.

Senator Ashworth asked if Mr. Heumann was saving that if the
plaintiff were 30% negligent, one defendant was 10%, the other
was 60%, that you would add the two defendants together to
determine whether or not the plaintiff was more than 50%
negligant?

Mr. Neumann answered, "ves." The justificaticon for that is
that we never adopted pure comparative negligence in Nevada.
Wie still have contributory neglicence as an absolute defense.
The plaintiff can get zero, and often does, in those cases
wnere the jury finds the plaintiff is more than 530% negligenxt.
For the jury or court to bhe able to compare negligence there
was a mechanism here that allowed the jury to lump the per-
centage together, if there is more tnan cone defendant, for the
purpeses of seeing if the plaintiff can recover at all.

Senator Ashworth stated £hat the way he reads this is, then
the plaintiff cannot recover acsint the 10%.

Mr. Neumann stated that he could if he were joined with the

60% defendant. We would like to have a straight joint and
several liability because it makes cases so much more easily
ascertainable by juries. This bill would alsc put proximate 30

cause inte the law, which is important. - ”,ﬂ}
P
{Commites Mimzies) ikl
10
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Senator Hernstadt asked what would happen if you had a
judgment of $100,000. In your hypothetical cne woulé be
liable for §70,000 and the other for §7,000. The cne that
was liable for the $7,000 had $100,000 worth of insurance
and the cne that was liable oniy hkad £15,000 worth of insur-
ance. How could the plaintiff then reccver the full amount
of the judgment.

Mr. Neumann stated that under present law the defendant that
pnly had the 10% would ke liable for the full amount. Under
the proposed bill the defendant would be able +o spread the
burden of that loss to the extent that the jury found the
other defendant was a cause, and to the extent that the other
defendant had something to may it with. In your case the 10%
would only have ta pay the §7,000.

Senator Hernstadt stated that in that case the plaintiff would
just loose ocut on the rest. That does not seem right.

Mr. Neumann stated that is why they wasnted to retain straight
joint and several in the originmal bill, but the insurance
industry raised the objection that it was unfair because it
could end up where the defencant that was less liable would

end up paving the whole damage. MAs we were not able to cet

the bill through the Assembly the way it was originally drafted,
we agreed to the compromise.

Zugene Waite, Defense Lawyer, stated that thexre is cne basic
misconception that has been presented to this committee and
other committee's. The existing commarative statute says

that the liesbility of the respective defendants is several

and cnly several. The contribuition statute has no application
whatever. There is no conflict. The jury allocates the
percentage of respective defendants anc that is what they pay.
Comparative savs several liability, not jeint liability. What
is joint liability. If you talked about that in a contract
contaxt, vou would think we were crazy. Whenever vocu impese
jeint liability for seperate conduct of seperate defendants,
you are making somebkody pav somebody else's bBill.

Senater Dodge stated that the Uniform Contributien Act has
still been retained, and that Zis the common law soncept of
joint and several liability and +the contributicon from the
person that pays more than his proportionate share of liability
for the contribution. You can make a case to the fact that
maybe we ought to wipe cut the Uniform Contribution aAct and
just put everything in several liability. Is that what you are
saving?

Mr. Waite stated that if you decide that the jury can decide
that the plaintiff is only 30%F =t fault, the same fazirness
should he retained Tor the deferndant. A plaintiff shoulé only
be penalized for what he himself caused to himself. He felt
that the Uniform Contribution Act should be eliminated in
those cases where comparative is applied. 5o he would E;gﬂfs
that the bill be killed. L 1
.

(Commines Miante)
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Al Pagni, Attorney, EReno, stated that he is in opposition

to the bill. One of the misplaced problems with this bill

is that everyone assumes that all.cases go to a verdict. It
has been his experience that 95% of the cases never szt to

the jury. The joint liability creates considerable problems
in trying to evaluate and dispose of a case. A substantial
factor in bringing about harm, is a difficult concept for a
jury to evaluate. "If I understand Mr. Neumann, substantial
factor means proximate cause. If that is what it means then
you will never have several liability because if the defendznt
is held in, there must be groximate cause. T am not sure what
it means, and if T don't understand what it means T don't
think a jury will either, and vet the §jury is going to have

to make the determinatiaon.”

Xent Robison, HNevada Trial Lawyers Association, stated thas
he believes if it is an equitable share, the court would look
at the eguitable principals and not necessarily apply a pro-
rata formula. He stated that they are in favor of the bill.

Senator Raggio asked what Mr. Robison's interpretation of
substantial factor would Le.

Mr. Robison stated that he couldn't imagine a case where a
court would have to make a distinction between proximate caucse
and substantial factor. Under proximate cuase the tortfeasor
is liable.

Margo Piscevich, Attorney, Reno, stated she is in opposition

to this bill. B5he stated +that azs far as she knows this would
be the only law on the bocks that speaks in terms of eguitable
share. Under joint liakility the concept is to make the
plaintiff whole. Under several liability it is that each party
is iable for what they do. There is nothing inherently fair
about someone who is 10% at fault paving 100% of a liability
and there is no public policy that actually promotes that.

She believes that this particular act came from the American
Mctoreyvele case (see attachment A), and the disent in that
says, "Until today, neither policy nor law called for £fully
compensating the negligent plaintiff., Prior to ¥ the negligent
plaintiff was denied all recovery under the contributory
negligent doctrine." The Califeornia case, with it's strict

or pure comparative negligence tried to provide in its court
rule that, "Okay, the plaintiff can recover from all the
defendants because of its individible injury." If +this bill

is processed, she wonld strongly urge that Subsecticn A be
deleted. The duty to pay would then be eguated to the degree
of fault.

Neil Galitz, Las Vegas, stated that a contract situation

involves a wvoluntary agreament in which specific terms are set

forth. A tort is not a woluntary situation. The plzintiff is

there involuntarily, because a wrong has been done. This act

would mean that when it comes to finding the uncellectable

portion, someone is going to pay. 1t means that the plaintiff
.-i L i ] S

(Commines Minmies} LoD 32

T o0

—

884643



8E8268

002036

Mirutes of the Neveda Sware Legistziure

Grrate COMiIEs Ofia v B T T i e e e
DaresMay., 23,1879
Fage: AR i =

will will just ke out the amount that is unceollectable. It
is really much more fair that the person who is suvhstantially
at faul% hears the loss on the uncollectable portion. This
act decides who is responsible in a proper, eguitable manner.
He also agreed that Subsection A should come out.

Darryl Cappurre, Managing Director of the Nevada Motor

Transport Association, stated they are in opposition to the

bill., This bill i= substantially identical to two billis that
were introduced in the past two sessions. It is the same

concept of comparative negligence. By passing comparative
neglicence, when the Legislature did, they recognized that

there had been changes in society. We are opposed to this bill
mainly because we are 100% insured. The figqure of 40% was

tossaed out, as the number of people who are uninsured in this
state, who ara driving on cur roads. ©OQOur limits are much higher
then what is required by the Safety Responsibility Act, so in
most cases we will be the defendant and they will come after

us simply because the insurance money is there. "I find it

hard to believe that anyone would embrace the concept that if

one of ocur trucks wazs invelved, where we had a 10% responsibility,
under AB 333 we could be held liable for the entire amount,

if that 40% is an uninsured motorist.” He feels that it is

right for the plaintiff to be made 100% whole, but not for nis
people to have to pay it and then try to collect on that

portion that is uncollectable. If the plaintiff cannot collect
then surely his people would be unable to collect. B
John Benson, Reno, stated he 1s in favor of the bill anc
submitted a statement in support of the bill to the Committea.
(see attachment B.)

As the Committee had to go into session, the meeting was adjourned.

RBespectfully submitted,

'l

;"I - " . / —
N LG 2 L
Virgenia C. Letts, Secrecary

APPROVED:

Jlva o@&eg

Senator Melvin O. ClLose, J
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_I_SAMERICAN MOTORCYCLE 7 -

-~ ASSOCIATION, Pelitioner,
¥.

The SUPERIONR COURT OF LOS ANGE-
LES COUNTY, Hespundent;

VIRING MOTORCYCLE CLUT et al.,
Neal Parties in Interest,

l.A. JUT3T.
* Supreme Ceimof Californin,
"7 "In Binh.
C remE
As Yodified on Derial of Rehearing ©
=== March 16, 19780

Minar, thrauph puardion ad litem, Tiled
actinm apsinst muliiple psrtes La recoves
for injurics sustained in a cross-couniry mi-
torevele race.  One defendant motorcycie
aztnciation moved for leave to file cross
complaint against minor's pareste aifering
tpey had beon actively nepiipent in alluw-
ing him tn enter race  The trisi court de-
nied the motion, and the defendant seught
2 wrt of mandate o cempel Lhe court Lo
prant the motion., The Fuprems Ceurl, Tee

“Brirur, 4., held that: ‘(1) adeption of the.

comparative negligence rule does not wer-

rans ohe abclition af e dectrine of jainy'

equitsble indemnity  doctrine should e
modified to permit, in appropriale cases, a
rnight of partial indemnity on a comparzUve
hasig; £2) Lhe contmbution slatutes do nol
preclude the court from adepling the com-
mon-law rght of comparative indemnity,
{4) a comparative neghgence defendant is
authorized Lo file a eross compiaint against
any person, whelher already o party o the
action or not, from whom the ramed de
fondant seeks to oblain tetal or partiz! in-
demnity, snd (5) the motoreycle essocia-
tion's cruss complaint stated s cause of ac-
tion for comparative indemnily from the
parenis and the trial court should have per-
mitted s filing

Peremplory wral of mandate issued,

Clark, J., dizsented and {ied 2n ojin-
itm.

Cpinion 65 CalAppldd @4, 1T Ul
Hptr. 495, vacated.

1. Neplipence =E1({1)

Under eommon-law principles, negli-
gent tort-Teasor is generally liabile Tur all
dumape of which his neplijence iz 2 prow-
mate caust and tort-fousor may nut edzs)n
this resporsihility simpiy becaose anniher
art, enher “inancent” noourTonct ESCR AR
“4¢1 of God™ or other nepiipent sonducy,
may aiso have haen cause of injury: in
order Un recnver damapes susizined as @
result of indivisible injuey, plaintif? is not
renuired 1o prove that Lort-feasar’s canauct
war £ole proximate cause of injury. but enly
that sueh neglipence was 3 proximate
cause. Wesl's Ann.Civ.Code, § 1714,

2 Negligpence &=15 -

In  comecurrent  tori-feakor  conlext,
phrase “joint and several liahiliy™ embuwd-
ies  pencra! common-law  principles  Lhat
tort-feasor is lizble for any mmjury of which
his negligence i5 8 proximaic couwse znd
liability attaches to coneurrent itori-leasnr
in such situation nat hecause he iz respons-
ble for acia of other independent tort-fes-
gor= who may alse have cavsed injury, b0
lweause he is resporsibie for all damege of
whith his own pegligenre wee preximule
eaust. West's AnnCiv.Code, & 1714

See publicauon Words and Fhrases

for other judicial construcuons and
deflinitions, -

3. Negligence ==]5

* Adoption of acclrine of comparmaine
regligence in Li v. Tellow Cob Co. docs rot
warrant abolition of joint and severa! iabil-
ity of concurrent tort-feasors; under doc-
trine of comparative negligenee, enncurrent
tort-feasnr whose negiigence is prezimale
cause af indivisible injury remains lizhie {or
tetal amount of damagpes, dimimished only
in proportion to amount of negligerce at-
tributabie W person recovering.

884633
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4. Seplgence =13
Fueasibinty  of apperuoning fuult on

comparatise negiipence basis does net ren-

der angnosable epery “divistle™ Tor pur-

powes of pmnt and several Dabiling rule.

5 Neplipenee =87

Althouph pluintiff's self-<dirceted nepli-
pence would jusidfy reducing recosery in
praportion 16 his depree of faoll for wee-
dent, insofar as plonif(ls conduct crestes
anly rieh of sell-injury, such conduct, unlile
that of negigem defendont, 35 not Lorlious.

6. MNepligence =13

In comparative neglipence cises, con-
trAtuery nepiyrence of plainuff must e
prapertancd e combined  acglipence of
plainutil and of all tort-Teasurs, whether or
not Jeined & portics, in determining W
wihel sdepree injery wes doe o fauit o of
plamtiff, sk a5 plamllls atesd
dumepes do e oy s virtue of pariculir
doefundants v pejpeen 1o be wefore cour,
damagrer whwh  pluntfl  may  recover
again:! defiminets who sre jomt and sever-
aliv rable soould oot Tluctuaie in such man-

aer.

7. Indemnin ==132(0)

Commean-lzw eoutable indemnity doc-
wrine should pe mendified 1o permit parii:l
indemnizy ameng cunclrrent wnri-feasors on
comparutive fuuit nesis

f. Indemnity o= 11.2(2)

Cortribution slatutes do not preclode
Supreme Court frem adenting comparative
pariial indemnity s modileation of copr
muon-law equitable  moemnity  doclrine.
West's AnnCode Civ.Proc, §5 B55-879,

4, Contribution ==]

Purpose of 1537 contribulion statuele
was W lessen harshness of then prevailing
comman law no-taniribution rule; notring
in jepistative history supgesis that iegisla-
wre inwended by enamument o preempt
field or Lo foreclose future judicial develop-
ments which Turther act’s principal purpose
of ameliasating harzhness and inequity of
ol nv-rontribution role. Wost's Ann,Code
Cov Prog, g5 BUS-ET0

EXHIBIT A

10. Indemnity =113

Altnough contribution statute, by its
terms, redueases sellthng tort-Tewssr only
from hahilivy for comribution and not par-
tal indemnity, lepislative policy underiving
pravision dictates that lwri-Tezqor whe has
entered inte “good faith” settlement with
piantifT must also be diseharged from any
claim for partial ar comparative indermnity
thut may be pressed by concurrent lori-fea.
sors; plaintifl’s recovery from nonsetthng
terz-feazors should be diminished anly by
smeanl thar plainuff has actually recov-
ered 1n good-faith settiement, rather than
br amount mezsured by seuling tort-fea-
saps’ projoriaaste responsibality for injary.
West's Ann.Cude Civ.Proc. § 7T

1f. Parties =51(4}

Uefendant in compiaralive neplipence
artion, swhoe may be juintly and severalh
Lelie for all of plaintiff's damajres, should
lie ypurmitted to bring aither concurrent lore-
fersars intn mail, even when such corncar-
rent lari-feasars have nel Lheen named de-
fendanis in orimnal complaint, offecis of
interactizn of portial indomaity dosinae
with €xisting erose complaint procedures
will wnrk no undue prejuciee w plaintifle
riznt o comrol size and scope of procecding
since trial court, in furtherance of comie-
ricnee or o avond prejodice, may order
separatle trials,. West's AnnCode Civ.Froe
BB TO4E, 10280

12. Indemnity ==15(8)

in matercyclist’s actan ta recover from
snontaning moturcycle association gamages
for injurics incurred while pardcipating in
crofE-couniTY matareveie race for novices,
defendanl assaeiation’s eross  complaing
gpzinst plaiatiff's parents, alleginp that
tney peglipently [afled to exercise their
power of supervision over their minor child.
and thal such negligence was active where
as mssociation's neglipence, if xny, was pas-
sive, ste'ed cause of metion fur comparative
indemnily &nd trisl court should have per-
mitled its filing  West's Ann.Code Civ.
Proc. 5% 42810 ey seq., 42520, 42550

= o, :..i lf"-_.
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Lawler, Felix & Hall, Thomas B Wark-
man, Jr., Erwin E Adier and Jance H. Bar-
retl, Los Anpeles, for petivener.

Jonn W Haker, Loy Anpoles, Caywinad J
Yorror, San Bernardino, Francis Sreiden-
\wch, Richard E Goethals, Stephen J. Gre-
pan, Henry E. Rappler, Los Angeles, hen-
neth L. Mees, Septs Barbara, W. F. Ryle-
arsdam, Pusadena, and Lueien A, Van
Hulle, San Bernardine, us amicl curiae on
pehalf of petivoner.

Ne gppewrance for respondent.

Jach A. Hose. Anaheim, for renl partics in
inlerest.

William P. Camusi, Los Angeics, Roberl
E Cartwriphl. Ban Franciseo, Edward L
Polipek, Los Anpeies, Wylie A. Aitken, San-
¥ Anus. bennard Sucks, Encing, Lercy
Herch, Devd B Baem. San Franciseo, She
phen 1 Poiterierg. Ciaremont, Rolnert G,
Peduitnd, L plandd, Wid Goend, Lus Anpeles,
Arne Werehich, San Franegen, Sanford M.
Gage, Beverly Hills, Joseph Posnor, Lac An-
poles, Herlort Hafif, Clarement, and Wil-
Lam B Hoone, Sansta Rosa, as amici curiat
on Iwchalf of real paries in nterest

L TOERINER, Justics,

Theee vesrs ape, in Li v Yellaw C2b Co
19751 13 Cal 3¢ 804, 118 Cal Rpir. E53, 532
Pod 1226, we conciuded that the harsn and
much enticized contributiory negligence die-
trine. wnict ietally bareed an injured per-
som from recovering damapes whenever his
own nepnpence had contnboted in any de-
pree te the injury, should be replaced in this
tiate by a rule of comparative negiigence,
enoer which an injured individual's recov-
ery s mmply proportenately  dimmnished,
ruther tnan complotely eliminated, wren ne
is parvaliy responsible for the injury. In
reaching the eonclusion o adopl compare-
tive negiypence n Li, we explicitly recog-
meed thatl olr innovalion inevitabiy raised
numerous collateral ssves, "[tThe most ser-
pus [of which] are those attendant upon Lhe
administration of a rule of comparative
neghgence in eases invelving multiple par-
nee” 118 Caldd at g 223, 119 Cal Bpir. at
p. B7. 532 P24 at p 1239 Beesuse the Li
liv:ration 1self involved onlv a single plan.

6 CALIFORNIA REVORTER

EXRIBIT A

206 Calid 5Tn

tff wnd o sinpie defendant, however, we
conrluded that iL was “penther aveessun
nor wise” (13 Cal3d ay po 226, 115 Cal Rpr.
~af. BRI P2 126 v wddress such multgle
j2riy guestions at that juncture, and we
accordingly posiponed consideration of such
guestions until 2 cuse direclly presonoep
sueh issues eame before our eourt The
presenl  mondamus  proceeding presenls
such @ cnse, and requires ©E Lo resalve
number of the thorny multiple pary prol-
homs o which Li adverted.

Fur the reasons explained below, we have
reached the follnwing conclusions witn re-
smwecl 10 the muoltiple pariy issves proseated
by this case.  Firss, we conclude that aur
adoptien  of comparative neglipente o
amehoraie the ineguitable consequences of
e ventrthotory nepligence rule does pot
warrant the aboliuen ar eontraction of the
cerablished “juint and several halihiy™ doe-
trine, tach torifeasor whose neghbpeace Is 2
proximate eavse of an Indivigible injury re.
mains individusily llable for all compenss-
ble damapes atinbutable to thzt injury.
Contrary Lo petilloncr’s contonlion, We con-
cizde tha: jaunt and several Honiliny dees
not lopcally confliet with a comparative
nepligence regime.  Indeed, asiwe point
oul. Lthe preai magerity of Jurisdietions
winch fiave adopied comparative neglipefice
have relajned the joint and ses eral Bahilivy
rule: we are awzre of no ecicia! decision
whieh inimates tnal the adopiien of com-
parative neghipence enmpels the ahandon-
ment of this lonp-standing common law
rule. The joint and several liabiiity doe-
trine cantinues, after Li, to play an impor-
tamt ané legitimate role in protecting the
abiliny of 2 neplipently injured porson to
ohtain adequale compensation for fus inju-
ries from Lhose torifessors whe heve neghl-
gently infheted 1he harm,

Second, elthough we have dewermined
that Li doey nol mandate a diminution of
the riphis of injured persons throuph the
elimination of the joint and several lability
rule, we conelude 1hat the geners] prnnci-
ples embndien in Lido warrant a reevalua-
ticn of 1he common law equitable indemnity

e e T
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)¢ ulad find
':1-.-{"._'||:|,*._ L iJu.‘] I'L"IHH""' AL :In- aiinm i luied, u!’
Ten amang mulizphe Wrth asore, As W
explen, Canfornm deetsions Bave long ine-
vobetd the vguitable tndemniy doctrine an
pumerous LLTIens L prmit a Cpaseively
ur Tserofoaris T neghpent wetfener e
<hift hiz labilin complelely o 3 more A
reetly culpable party While the doetrine
has frequently prevented 3 mere culpuble
wrtfeasar [rom compuctely escaping kil
B, the rule has failen short of i equitalile
heritgre beesese, he the discarded contribe
utary neplipenee dociring, o0 has werked i
an “allur-puhing™ fashion, imposing Lalil-
13 o0 the more eulpsble tortfeasor waly s
the price of remavieg liahility shogether
from anothoer resimsibie, allioit Jese culja-
Lle, pariy. :

Privr wo Ly, of enurse, the notion of appor-
toning lisbilny on the besis of cumparative
fault was completely siien w Califorriz
common buw. 1o lipht of Li, however, s
think thut the lopp-recopnized camman law
wuitable indemnity  docirine should Qe
mrahifwld e Iu:r:nil. in ip[lrnﬁriulc casts, u
ripht of pardal indemnity, onder which -
Lituy among multiple torifeasers may Iw
upportioned on @ comparative negligence
lissis, A5 we explmn, many juriedicuons
whichk huve sdopled comparative negligenee
bave embraced similar somparative cantri-
bution or pompmralive indemnity syastems

* by judical decision. Such a docirine con-

forme w Li's objeclive of esiablisning "a

svsiem under which laabilily for damage
will 1= iorne by ithose wnose nopligence
eaosed L in direet proportion Lo Lheir re-
epective fapit™ (13 Calld s p. 813, 113
CalRpir. av p. 564, 532 P24 ay p 1232)

Third, we conclude Lhat California's cur-
rent eantribution stalvies do pol preclude
our court from evolving this common law
right af comparative indemnity. In Deie v
Dow Chemicrl Company (1572 30 N.Y.24
143, 331 N.Y.5.2d 352, 232 W.E2d 255 the

M | New York Court of Appeals recognized o

similar, common faw partal indemmity doc-
irine at & Ume when New York had 2
contribution statule which paralieied Cali-
fornia’s present legislation. Moreover, Lhe
Califorma contnbution statute, by i own
werms, expressly subordimales its provisions

MRS
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tnocennnen Bwoindemmty rotes. sinee the
vamarai e ey rele e reeegnize
Wiy s =nmply an evelouonary deveinge
menl of Lhe common biw cquitable indemnie
1 oadeetrine, the pamoey of such ripht of
imdemniy s evpresely recopnized by Lhe
sLatuliry preovisionk 1n addition, the egqui-
talile nature of the comparative ipdemniny
anetrine does not thwary, bul enhaness, the
biste nhijective of the contribulion siztute,
furthering an equitabde distibution of loss
smang multiple torlfeasors.

Fourth, and finuily, we explain that en-
gir Lhe poversing peositicns of the Code of
Civil Procedure, a named defendzntl is au-
therized o file & eross-complainl apainst
any person, whether elready a party w the
sevwn or noi, from whom Lhe named de-
femdanl seeks w oblain tolal or partial’in-
duemnity.  Althouph the triz] courl retains
Lhe aulnamn:y e jewtpane the trial of Lhe
itdemaiy gquestes if i believes suek action
s appropriate 1o avoid unduly complicating
the plaintif s suit. Lhe eourt may not pre-
clude the filing of such a ernss-complaint
ahopether )

In light of these determinations, we con-
ciude that 2 weit of mandate should issue,
dirceting tne trial courl o permil petizien-
vr-thelendant to Nie a cress-complaint for
parual indemnity against previously une
joined eileped concurrent tortfeasars.

i. The facis,

In the underiving zctiom in this case,
plaintif! Glen Gregos. o leenege boy, secks
to recover damages for seroos injuries

which he incurred while perticipating in a -

erosscountry motorcvele race for noviees.
Givn's second amended cempizinl alieges, 1o
relevant part, that defendants American
Motereyele Assccintion (AMA) and the Vi-
king Maoworeycle Club (Vikingi—1he organi-
zations tnat spanscred and collected the en-
wry fee for \ne race—nepiipenlly desizned,
manaped, supervised and administered the
race, and neglipently salicited the entrants
for the race. The second amended com-

plaint {urther alieges that us a direst 2nd
preximate cause of such negiigence, Glen

- el

g it

Iq-

002038

884638



866268

002038

EJ*ZFFH_IT;‘ <

Lasrn Folief. M ressserts {Gloi's G

=iy 146 CALIFDRN A RETORTER
ik siffom il rr-:r--!ur._s'_- ul b g{nt, rorsia | fategr 1n
- the permanent hse of the use of hie lops

arel L permanunt inslaluy we peerform sex-
ual funiiwns. Although the nephprende
el bl U e, daint dones nol whe rlhh the:
gpecifie acls or ummissions of which fn. wnlilf
additional allepationy in e
1 h:l._'i_lls viensdants

comproing,

Ly vampdaint assert, inter alo,
falled 1o pive the mavice paracpants rea-
wnably instruclions tnal were necessary Jor
their safety, failed to seprepate the on
tranis inte reasonable elz:ses of vguivalenls
Iy shilled partingune, aad felod we himi
the entry of participanis e presenl the
Pt rae frum inl:l._'u"nfr!j: L ere o e '-;ﬂd
huzardous,!

denying the charming allepations and as-
seriinp & number of affwmative dulenses,
including & ¢laim thwt Glon's van peplis
penve Was o jrayimale vause of B injunes,
Troervafier, AXlA ."-ll'l..l.'liﬂ lenve 6f vourl 10
fiiv o orssepomplatnr, which purporied w
sinte two causes of acvon apwnst Glen's
!.',,n,-nu., The first cause tf action allepes
that at all relevant umes Gler's parents (1)
anl'u; 1'1131, n'lrlhl.rg;_rchf r:u:in[: I5 i Jiilh“i.'l'ﬂ-u!
sport, {2) were “knowledpeabite and Tully
vipnizant” of the training and irsLruetien
whizch” Glen had received on the handling
and operutien of his motorevele, and (3)
direetly participated in Glen’s decision o
enier the ruce by sipning a parenial cansent
form. This initial ravse of scuon esserls
that in permitting Glen’s entry into the
rove. his purents neghyently failed 1o exer-
cise their power of superviaon over their
minor child, marcover, the crosz-compiamnt
asserss Lhat while AMA's peghpence, if any,
wys “passive,” that of Glen's parents was
“acuve. On the hasis of these allegations,
the first cause of actlon sechs IMCEmMTILY
from Gien's parents if AMA 12 {found kable
1o Glen.

In the recond cauvse of action ni ils pro-
nosed cross-cumplaint, AMA seehs declars-

1. Glen's seconé amended complart i framed

i six counts and named, 10 addition to AMA

and VWiming numerout andividual Viking <!fi-

cals and the Contnental Cascalty Company of

- Chicapo {(AMA's inzurer) as defendints, In
acddizon Lo serkinp recovery on bthe basis of
neghpence, plasntt claims that vancus cefend-

i --l*-'F{ =

-u-..J

EiyTnmi AT _,,-,n

- I".r . -.-.-

neplimenee, declares thal Gien nas faibod .
Joum b parenls In e wrtion, and ashs For 5
declarution of the “ullocable nepligence™ of
Gien's parents se Lhal "the damuapes avand-
vd Japainst AMAL i any, [may] be redoecd
Ly the jereentape of damapes alliczile o
crossaicfengants’  neplipenve” Ay minre
fullv ¢xydzined in the aceampanying Jwinus
and apthertivs, this sceond cause af uelinn
5 hased or an implicit a-semplion that the
Li deeision shropaes the rule of joint and
several liabilive of euncurrenl tesifcisors
and establishes in i stead & new e of
"properienate Babiby,” eoder which vack
eoncurrent lorticascr who has proximatels

ANMA Nled an answer 10 the complaint, _L“*“s"’-'d an indivisible karm muy Lo hold

liable only for a poruen of plaintilTs reces-

ery, determined on a compicrative fach La-
stk

The trig] eoert, though vandidiy critnes

of Vi current state of 1he law, cuneiusbat
that existing lepral docirines did not eujpner
AMA'S proposed cross-complain. ana e
enrdingly denied AMA's molion for Jeave o
file the cross.complaint, AMA petitionea
the Court of Appeal for 2 wnt of mandue
to compel Lthe trial emerml W pranl s ma-
tion, and the Court of Appeal, recopnung
the recurrent nature of the [fues presente!
and the need for & speedy resviouion of
these multiple porty quustions, issucd ox
alternative wrt;  uhimawely, the cour
graned a peremprory writ of mandawe. Ir
view of Lhe obvieue slatewide importance uf
Lhe questions &t issue, we ordercd a heanng
in this case on our own molion, Al jertes
concede that the case is praperly befone us

2 The adoption of compzrative negi-
fence in Li dees pot warrant tae ata-
fition of join: and severai liabiliy of
concurrent torifeisors,

[1] In evaluating the propriety of Lh

trizl eourt's ruling, we lepin with a bre’

anus {1} were guiity of frauvd snd miarepresen
tation in relation Lo the race, {21 acied in bac
farth on refusing o setlde & medical regmtaurse-
ment claim allegediy covered by insurance ans
{3) imentionally inficied emotional distresy
upan him. Only the neglgence claen, bow-
ever, 15 relevanmt (o the present proceochng
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Clee 3. bup .
review of the established riphts of inpured
jrersons vis @ Vis nephpent tortfeasers cnder
current jaw, Under wellestablished com.
man law pripciples, a neglipent wrilfedsor =
penersily habic for all dumape of wRich B
neginrence iy @ proximate cuuse; siated @n-
nther wav, in ormer o reeover darmapes
susiamed as a resolt of an infivisible injury.
a plamtiff iz not required ta prove that z
tortfeasor’s cunduet wus the sofe proximale
eause af the injury, but only that such
neplipenoe was a procimate cause, 15y
penerally 4 Within, Semmary ef Cal. Law
{21k ed. 19730 Torls, & €24, v 200 I
ant rases oited: Postd Torts, §6 432, sulal,
(2], +2a  Thir rusult fullows fram Covil
Cete  seetior 1714°%  declaration  that

“lejuery une is responsible o« furun
injurs oetzsored 1o another by kis wam «of

urdinary exn ur skl A -
fovstir nuy not escape s respensibelive
simulty lwicuse another ael—ither an “in-
mogenl” becurtence soch as an “act of Gold”
or olhuer nerlipent conducl—may aisu have
lwen 4 exuse of the imery

in rusee nvonving mulliple Lorlieasors,
the prineisis thal caech tartfessor 1§ person-
wlly Tabie far any indivisitne injery of
wiuen ni= neglipence is a proximate cause
has commumiv been eapressed moterms of
“Ipgnt andd <oy erad Hubiliny T As many coin-
mentzior: have noted, the "joint and wever
sl habilny™ coneept har sometimes causco
confusion becpuse the terminoiogy has been
used with referonce 1o a number of distinct
Sitpslions.  [See, &0 g, Frosser, Law of
Tors (4th od. 1871) 8% 26, 47 vp. 291299,
1 Harper & Jamee, law of Torms (1956)
101, pp. 692709 The wrminology onigi-
natind witk respwect o torifeasors whe acles
in canecrt lu commit a torl, and n thal
context 10 refiecied Lhe principie. applied m
inth the crimmal and civi] reatm, thaz all
members of & “roaspiracy™ or parthership
are woally responsibie for the aets of wazh
memlar in furtherance of such conspiracy,

Subseyoently, the couris appiied the
“joint and soveral Dabiiiny™ lerminelogy Lo
other eonlexils n which a preexisting reia-
tinnghip bevween two individuais made i
1||r1}1:'4rllr|u“_' Lis hn?l‘i el 'b:l'l:‘.t'n.ldu;ji liakide for
the uet of the Llher; common examypics are

EZHIBIT A

ASRN v, RTPERIGE COUKT 155
148 € al Rpir, ThI

ity belween ems
|rln;.'-.'r unil U:f!]’l-'-}'\.'l.' or ;:::::C;}lai and 2pent.
or situations in which joum owners of prop-
erty owe o tamman duty o some third
partvs In Lhese siiuauone, the joint and
eeveral liahility concepr reflects the legal
ennelesion that one indivwdual may be held
Bable for the corsvquences of the pepiigent
wct of another.

2] Inihe concurrent tertieasor eantext,
nowever, the "imint and several Dabiliey™
burnel diokR noi express Lhe impesition of any
furm {.rf \i::l.r'mua i|4't=:i|.1 j.u..u-é sime-

fy rin.v_uuun. af hlr_m_n.u:lmmu_.
proimate cawes  Liabilny sllzches o 2
concdrrent tortfeasor in this siluilinn not
Pretitsk he 1 resnonzible fer Lhe acts of
wibier indejeerdent tortfeisors who may giso
have ravsed thy amjory, bul because he iz
responsible forfalldamape af which his own
neglipence war 3 proximale cause. @ nen
independent nl:p;il'm:nt actinns of & number
of lorifeasors frra proximate eause of
a si *yi: n*g.r} {1:-"\ sorefeacar iz LROE jer-
sonzlly Bahie 1or tne damure susiamed, and
1he tm nersan mayv sue one or &l ol the .
e

turtfeasors to ahtain & recovery for hus ingu-
Fies, the [act trst one of the lortfeasors i
impcuricus or elherwise immune from suil
dovs not reiseve anctiper wortfeaser of his
liadiings w far _for damape whic “hu:h he nirmpself has
proximately caused

Frior te Li, of course, 2 neghpent lort-
feaser's hability was limited by the draconi-
an eoniributary neglipence declrine: under
that ancimne, 2z oneglipent \erifeesor e
canes Nabiity for anjuries which he bad
proximately etused te anolher whenever
tae injured person’s back of due care for he
ewn safely was alse a provimate cause of
the injury. In Li, however, we repudiated
the cenlribulory negiigence rule, recopmiz-
ing with Dean Prosser 1hat * ‘[plrobably the
true expianation [of the doctrine's develap-
ment in Lhis courlry was) Lhal the courts
[of the 19th centery] found in this defepes,
along with the concenws of dutv anc proxi-
Mall CHuse, @ con eruent nstrument of con-
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trol aver Lhe jury, by whieh the habilites of

Qaea ) rapdly prowing andesiry were cerbed snd

ko gt within bounds.” ™ (13 Cal.3: ay p. FI10.
{3, 11& CalRpur. at p BRI, 532 1'2d a1 g
123 (queang Prosses, Comparative Negli-
pence (15531 41 Cal.L.Rev. 1, d)1 <f. Dilion
v. Legg (14CR) 6% CalZd 728, 734725, 68
Cal.Eptr. T2, 441 P24 9323 Concluding
that any suck rationzle eould ne longer
justify the eomplete ehimination of an in-
jured perzon’s right w recover for peglis
peatly infbeted inpury, v held in La that
“in all acvars Tor nephponce resulling in
IRJUry 1o persun or property, thie enntribiale-
rv ne:lignnne of the person |njun-(.'. in prur-
son or preperty snabe nol bar recovery, but
Lhe damages awasiled stull be dimnished 2=
projordan o the amount of Legiyrenee at-
wribgwble 10 Lhe pesen roeeening - 1WE
Cal3d at p 529, 119 Cal.Hpdr. 2o p, 575, 2798
A p 12930

w ki

[3) In the instant case ANA arpues that
the Li decision, hy repudinting the zll-or-
nothing eantributery nephpence rule and
replacing it by a role which samply dimin-
ishes an injured party’s recosery on the
ba=is of kis comparztive Tauil. in offect
undermined the fundamental rativnaie of
the entire joint and severai ladbiliy dec-
tone as anplied W concurrent Lortfeusors
In thir repard AMA cwe: the Tollawing
passage Jrom Finnegan v, Roval Realiy Co
(1950) 35 Cal2d 409, 43334, 218 PId 17,
32 "Even though persens arc nod acting in
concert. if the resulls produced hy their acts
are indivisible, each persan 1s held liable for
Lthe whole. The reason for impos-
ing lahilfey an each for the enlire conse-
guences 5 Lha! Lhere exisis np hasis for
aividing damapes and the Jaw 5 Jpath o
mermil mn innocent plaintff to suffer a2
apainst 8 wrongdomng defendant  This La-
bility 15 imnased where eash csuse is suffi-
cient in itrelf as well as whore ench cause 1
requires lo produce the resull” (Emphasis
added.)] Focusing on the emphasized ses-
Lence, AMA arpues thal afwer L (1) trere 5
a haris for dividing damapes, namely on a
comparalive negligence basis, and (2) a
plaintiff is na longer necessarily “innocent,”
for Li permits 2 moglipent plainuifl e re-
ecover damages. AMA manizins that in

002087
E}.’Hlﬁ;f ;

b Cul3d 5t

light of thuse two facinrs iU 15 Jumul
inrrnnislent 1o retain joint and several i
hility ol conzurrenl lorifeasers afwr [
A+ wi explain, for & number of recsons w
cannit Borepl AMA's arpument

P} First, the simple feasthility of appu
L ming fawll on a comparztive neplipen
bucrs dovr not render an indivisible injus
“dwisibie” for purposes of the juink an
_soveral lability rule, As we hove piread
expinined, a eoncurrent torfessor 15 lab
for the whole of an indivisible injury whor
ever his neplipence 15 3 proximate cause -
thatl injury. 1a many metances, the nuesl
pence of cach of severa] concurrent tur
fensurs may be sulficient, in heell, w cau-
the entire injury; in other instumees, 1
simply impossible o determine whesner
fet i particular concurrenttortfemssor's ne,
irvree, neing atone, would have cuuse] 17
came iniury.  Lrnder seeh circumstances,
drfendant Ras no equitahie claim vis n o
pnoimpured piintff W be relieved of lzbs
v for damape which he has prosimate
vacsed stmply becavse some ather tur
fensnr’s nechpence may alsa have eaues
the same harmm  ln other words, the me:
fart that it may be possible to 2ssipn son
perzentagze fipure to the relatve culpalini
of one negipent defendant as compiarea
another docs not in any way suppes: 13
each defendant’s negligence is not o pro:
mate eayse of the entire indivisitle injur

Secund, soandonment of the joimt ar
several liability rule is not warranied ¢
AMA's elaim that, after Ly, 2 plamuiff = -
longer “innocent.”  Initially, of coursu.
by mo means ipvariabiy true tnzi afier
injured plaintifis will be guily of nes
pence.  In many instences o plamlidl w
he complewaiv free of ali responsitility |
the acrident, and vet, under the propos.
abwolition of joint and several Hability, su
a completely faultiess plainlif?, sathes 15
a wronpdeing defendant, would be foree
w bear a poriion of the loss if any one -
the concurrent wortfeasors should prove !
nunrially unable 1o satiefy his propertion
share of the damapes

888831
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126} Moreover, even when a piaintiffl s
partiells a1 foult For hix own injury, & plain-
s culpaldlizy s not equivalent to that of
g aefendant. In this sciling, a plainufis
pephipence relaler only W 2 failure 1o use
due care for hix own protection, while a
diferdunt’s neglipence relates to a lack of
due care for the safewy of others. Althouph
we recnpmized L that o plaintiff’s self-<d-
rected neprhipence would justfy reducing
hie revorery an proporiion 1o his degree of
fuult for the aecilent? the fact remaine
that ansufar ne the plaintill's conduct cre-
atesjunly a risk of sell-injury. such conduct,
oplike that of o megiigent defendant, i nut
tartious, (Sve Frosser, Law of Torws, soors,
& B3, p. 415

Firaily, {rom 2 reabistic stomdpoinl, e

thik that AMAS roepested abandroment

uf the went erd Fhsbiliny reie wenid
whrk & terious and unwerranted deleteriows
effert an the praciieal ability of negiigently
injured (urinns 10 receive adenuate com-
pensatien Jor their injuries, One of the
vrinetzal B-pradueis of the ininl and sever-
al lialifiy rale i that it frequenddy (ermils
af imured poreen Ao abizin full recovery for
his rauriv- even when ene ¢r more of tne
respagsibl parties do not kave the finzancial
In sueh a
vase the rule recoprizes that fairness dic-
wates thal the “wronped party skouid nol 1w
deprived of his right o redress.” bus that
“11)ne wronpdoers should be lefl lo work
out berween  themscives wny  apportions
menl.” {(Summers v Tiee (1848) 23 Cal.24
B0, 85, 190 P2l 1, 5.) The Li decision does

LY S

resoerees W eover *heir “lh“ll}'

2. A oursiion has ansen as o whether our Ly
apamion m omandating that a plamnlls reens.
ey he mimumshed in proparicn (o IRe plain-
ull s neplipence. intenoed tnal tne plainnafre
cancuct br compared with each indpvidua, tor-
{reaser's pepghpence, with the comulauve nepl-
pence of all named defencants or witk 3l other
neghprnl Conduct that commnbuied fo tne nju-
r» The Cabkformua BAJ Committes, wnich
saecifcally addressed thes issue afver LL cone
cluged 1831 “the contnoutory nephgence of Lhe
phanuf] must be pronorboned (o the combaned
nepiapence of piamull and al all the torleasors,
wnriher or not pmned 23 pariies
w hrese neplgence prosimaiely caused or con-
sevmgted 1o plamnnd T s mpuey Y [LUse note. BAJI
o 148D Ebk oed. 157% pocket pl) p IS1)
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not detruct in Lhe shipntest from this prap-
matic peliey delermypnation.

For gl of the {orepeing reasens, we re-
jeet AMA's sugpestion that aur adoption of
comparalive nepligence lopically compels
tne zhalition of joinl and several liakiliny of
concurrent tartfeasnrs. Indeed, althouph
&MA ferveatly asserws thal the foinl and
soveral Lahility concept is totsily incompate
bie with 3 comparative negiigence regime,
the <imple truth 1= Lhat the overwheiming
mzjorty of jumsdictions wrick have adopt-
ed cwnparative nepligenee nave retuined
the Jmnl and several liaiaby doctrine. As
Professor Schwariz notes in his wreatise an
eomparative nephipence: "The coneept of
joint and several lizbility of worifeasors has
Leen revzined wnder eomparative negi-
punce, uniess the stateie specilically aboi-
ihes 3t inoall ctater that huve Leen eatled
upsn to decude lne question™  (Srhwar,
Comparative Neghpence (1974) & 164, 1
935 see, e, Gazaway v. Nichoelson (1340)
180 Ga. 345, 8 S.E.24 154, 156; Saucier v,
Woalkar (Mise 13870 203 Snld 208, 502303,
Relly v. Long Isiand Lichting Ca (15721 51
NYa2d 25 030, 334 NY.S3d 8§51, B35, 256
W.E.24 241, 243; Walker v Kroger Grocen
& Balizp Co, suprs. 214 Wis, 519, 352 NW.
721, 727, Chilie v, Hewell (1967) 34 Wis 22
441, 149 NW2d 600, 05 Bee alwe T
Comp Fault Aet, & 2 subd (e)) AMA has
not crted a w:ngle judicial suthority lo sup-
porl its contention that the advent of com-
parative neglpence rauanally compels Lhe
demise of 1he jont and several liahilwy
rule. Under the circumsiances, we hold
that after Li & concurrent torifeasor whose

We apree winh this conclusion, which hnds
support in decisiong from ocher comparatne
neplipente whsdicuons {See ¢ p. Frerrmeesr
v. Hezer (1963121 Wha3d IB2 134 N W 2d D€
Walker v. hroper Grocery & Bagmp Co [1334)
214 Wis 510, 252 KW, 521, TI7-T25) In ae
rermning 1o whal degres the snjury was due to
the faull of the plaininff, i 1% logically soseantal
that the plaintiffs regligence be  weiphed
apninst (he combmned totai of all cther causa-
tive negligence: moreove!, masmuch at a
plainbilF % aciual damages do nbl vary By vinue
ol the particular deflendanis whi happen 10 be
belore the courl, we do nat think that the
damapes which a plamtiff may recover agsins:
defencants who are poin: and severally Dakie
should Nactvale 1o such 4 mannes
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nephpence is @ proximate cause of an ind-
visible injury remains hable for the total
amaunt of damapes, diminished ande "in
Jre|mriien to the amount nf 11"]..’1.'i..."-'rﬂ'l‘ HLE
tribizable 1o the pesson reconerinp (18
Calfd at p B29, 118 Cal Hptroat p 355, 052
P24 g1 p. 12330

12 | 3 I.-‘j'mn rorxaminabion of Ve common

law equitable indemnity duririne fn
Bght of the ponciples andeslime Ly
we poncliude that the docirioe should
b medified o permt pactial indem
nity among enncdrrent terifearars on
a coniparatie fach husis

Althouoh, an deseussed above, we wre nat
sorsuatded that vur doctsion 10 Li cuis Tar 2
feadamental sheravon of ke raents of in-
sured plninufie vie o ovis cousureest Tor.
fezsors threagh the aswlitiom of Jueat ana
several  Tability, the question  remains
whether tho-broad principics anderlying Li
warrant any medification of his stale’s
comman law rules poverming the allneatiam
of loss amonp muluple 1artfeasars. As we
shall explain, the existing Califurnia enm-
mon law cguitable ingcmmity  dorlrine—
while amelorating incquity and injustics in
came extreme cases—suffers frum Lhe same
hasie "ull-or-nothing” celicieney s the dis-
cuzrded contribulory negiipence docirime and
futls conmiderably short of fulfiiing Li's
gral of *a system under which lizhility for
gamage will be Larne by thoese whose neplhe-
pence caosud it in direed propecion oo thesr
rospective faelt” (33 Calid av po 813, 118
Cal Rptr aL po BG4, 532 P24 a: po 1232)
Taking our cue from a recemt éecision of
the hipnest court of one of nur sisler siales,
we conclude—in line with Li's ahjectives—
that the Califormia common law aguitahie
indemnity doctnine shouid he medified 10
permit 3 concurrent toriticasor w0 obtamn
partal indemnity from oiner cancurrent
torifeasers on a comperative fault basis,

In Califernia, as in mest other American
jurisdictions, the aliccation of damages
among multiple tortfeasnrs has hisiorcally

A As Juzpr Learoed Hand cisers 20 more than
a quaner & a centere age T ndemnrsy i
only an extreme farm of ronunoehien” (Sare

SYHLg)T

Al T LT

boen eralvred 10 terms ol Lwh, odersii s
mutually exclusine, didimneR: eOonlnnUtOr
anid indemnificsvion.  in wrndiionz]l terme.
the appertonmont of o helwesn muiiiyn,
wnrtfensors has been thoupght W presens o
guestion of conirtbution;  andemnity, n
conlrast, has traditionully Yeeon viewed o

concerned silely with whether a loss should
b wrurely shifuad from ane torticasur W
angiher, rather than +hether the  iee-
chowid I shared between the two  (Sew, o
g, Aleal Sanitiey Dt v, hennea, (1ivan
160 ColApp 28 €9, T4-75, 4 CalBpr 770
Atehison, T. £ 8.F. Ry, Co. v, Framcwi1bne-
257 Cal.App.2d 881, 835, 73 CalBpr Foand
Ae we shall explam, however, the dickutne
my hetween Uie Two copeepts i5 more [or-
mehstie "nan substantive? and the compon
gonl of voth doctrices, the eguitalde dr.
bitian af boes amonp moluple ordeas o
suppeste 8 need for @ reesnmination of S
relntinnship of 1these twin concepis, 150
penerally)Werner, Contribution and Indem-
mity in California (1569) 57 Czll Rev, 340,
Early Califarnia docisions, reiving an th
ancicnt law thal “the law will net 2id -
wronpduer,” embirpced the ther ascennan
common law rule decVing 2 tortlessor o5°
righs to comtribution whatseever. (See, ¢
.. fdow v Sunset Tel & Tel Co 1212: 10
Cal 336,121 P 3%9) In 1935, the Califu-
niz Lepislature enacted a hill 10 amelinrad.
the harsh eflects of that “no comunbuiing
rueje;  this lepistovion did nal, haweve:
swecp aside the ofd rule zlopether. ne
instead made rather modest inrozds ina L
CONEMPOrAry dociring, FESLPIEUNp 3 T
Texsor’s statutory right of contridetien in
narrow set of circumatamies. Wo disgos
the effect of Lhe 1847 comiribusion leos
tion in more detall below; at theg st o
suflicient Lo note that the passage of tF
1857 legislation had the eflect of Tores
ing any eveluuan of the Californ:z cuma.
law contribution doecirine bevand ns g
05T “no contribuuen” state. Over the oz
two decades, common law developmer
wilh respect o the allocation of loss |
tween joint lortfeasors in this siate have :

tee v, Marra Bros (2d Cor, 155)) 156 T 3¢ 1,
1318)
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