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The NO SHOW category points will accurnulate and
are used to determine suspenston of sevice. Riders
are notified by mail when they cause a NGO SHOW
that qualifies for points being assessed, Suspension
of service may result from points accumulated as

follows:
No Show Within Suspension
Point Value Period of Periad
i8 30 Days 15 Days
36 60 Days 30 Days
54 120 Days 90 Days
20 180 Days 6 Months
Right of Appeal
Anyone affected by this policy is entitled to request
an appeal.

The RTC complies with the Ameticans with Disabilities
Act of 1990, avallable for review at fta.dot.gov.

Contact the RTC comment team at (702) 228-4800,
option 7 if you need further assistance. The comment
team is available 7 a.m. to 6 p.m., seven (7) days

a week, o
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Rider Rules

The RTC’s goal is to provide a safe, comfortable
commute for individuals traveling on RTC vehicles.
To assure a pleasant commute for alf, please
obseive the following rules:

b Seatbelts are required by passengers on vehicles.

P No eating is allowed on the vehicle, and drinks
must be in spill-proof covered containers,

P Smoking Is prohibited on the vehicle.

P Proper attire, including shirts and shoes or
appropriate foot coverings, is required on
the vehicle.

P Personal musical devices are allowed with
head phones as long as the sound is not
audible to others.

b Please do not distract the driver while the
vehicle is in motion.

b Medication(s} and other personal belongings are
the responsibility of the rider to plan for when
riding paratransit.

Wheelchairs & Mobility Devices

All vehicles used for service in the RTC system are
100 percent ADA accessible.

Vehicle operators will assist customers in boarding
and deboarding the Paratransit vehicle as needed.

All mobllity devices such as wheelchairs, scooters and
three-wheel carts must be secured in the vehicle and
conform to the ADA definition of a."common wheel-
chair.” A "comman wheelchair” is such device that
does not exceed 30 inches in width and 48 inches
in length, meastired twa inches above the ground,
and does not weigh more than 600 pounds when
oocupied. The RTC offers mobility device users a free
and voluntary program designed to identify secure-
ment locations to assist drivers in quickly and safely
‘secuting the equipment on the bus. Please contact
6-1815 or TDD 676-1834 for more information

g d reference the S.A.F.E. program.
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- If your condition changes in a manner

that requires you to use an assistive
mobility device or change the type of
mobility device used during your initial
functional assessment, it must be
reported to the RTC Certification Office
at (702) 228-4800 or 676-1815
within 15 days. Due to this change in
your condition, you may be required to
undergo an additional functional assess-
ment to determine what effect this .
change may have on your functional
ability. Your current eligibility status may
ke altered as a result of your new func-

= tional assessment.

Service Animals

} Service animals are welcome
and ride free-of-charge.

» A disruptive service animal will
be treated according to the
lllegal and Disruptive Behavior
Policy. {pg. 19}

» Sewnice animals must sit on
the floor or on the passenger's
lap. They may not occupy a
passenger seat, All other
animals must be in a secure
cage in order to hoard the
Paratransit vehicle.

. Children
. b Children under six years old

must be accompanied by a
responsible party.

b Children under six years old or
who weigh less than 60 pounds
must be secured in an approved
child safety seat provided by the
customer.

b Strollers must be collapsed to

fit between seat and the
customer. Non-collapsible
strollers are prohibited.

For safety reasons, chitdren
capable of sitting on their own

' must sit in a seat and not on an
adult's lap.

B Ll LT T R

Personal Care Attendanis

& Companions

A Personal Care Attendant (PCA) may ride free-
of-charge when accompanying an individual
certified by the RTC Certification Office as requir-
ing a PGA. The need for a PCA will be deter-
mined during your evaluation appointment.
Cne companion may also accompany an
eligible rider. A companion will be charged

the same fare as the eligible rider. Let the
Customer Service Representative know at the
time the reservation Is made if you will be
traveling with a companion, a PCA or both.

Unattended Passenger Policy
Customers determined as unable to be left
unattended (based on age, coghitive limitations
or special request of the responsible parly) may
schedule rides and ide unattended; however,

arrangements must be made to have a responsible
party meet the Paratransit vehicle at each location.

The “unattended passenger” form must be
completed and on file. Please contact the RTC
Certification Office at 228-4800 or 676-1815
if this sevice is required,

The driver will only wait five minutes for the
responsible party to meet the Paratransit vehicle.
If no one arvives, the driver will notify the RTC and
continue on his/her route. The RTC will attempt
ta reach the designated emergency contact
person. If the customer is not met by the end

of the route, he/she will be returned to the bus
yard. The responsible party will be required to
pick up the customer at the bus yard and must
show proper identification. The customer wili

not be left unattended, and the palice will be
notified to assist in locating a responsible party.

Failure to have a responsible party mest the
vehicle is a violation of RTC's Disruptive Behavior
Policy, and customers are subjected to suspension
and/or a fine may be assessed for expenses
incurred by the RTC for violation of this policy.

RTC GUIDE 00009
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Illegal & Disruptive
Behavior Policy

The RTC established an lilegal and Disrup-
tive Behavior Policy to address the safety
and well-being of customers, passengers,
and staff of the RTC and its contractors.
The policy defines categorles of illegal and [
disruptive behavior and the consequences i
Tor suich behavior, 1t's in effect in and
around vehicles and facilities owned and/
or operated by or on behalf of the RTC,
including all RTC fixed route service, the
Metropolitan Area Express (MAX) senvice,

. Carry-on Bag Policy the Deuce service, ACE, ACExpress, RTC :

Customers are permitted to carry on only the number ADA Paratransit Sérvloei-*. CAT STA&" spe- -

; of bags that they are able to manage independently clalized service, Silver STAR senior trans-

i without the assistance of the driver. Due to space limi- portation service, FDR. and other services

; tations and the time it takes to board the vehicle, the L
number of shopping bags is restricted to those that can The RTC recognizes that an individuals

i be easily handled by the customer and carried aboard disability or medical condition may cause

without delaying the vehicle. The carry-on items must a passenger to unknowingly and/or unin~

fit within a certain space either on your lap or in front tentionally violate the lfegal and Disrup-

= of your area. if a customer brings more than he/she tive Behavior Policy. Fi or this reason, the,

is able to manage independently, it will be the cus- RTC looks at each violation individually.

E : tomer's choice on whether to hoard with a manageable . . j

M ; amount of items and find alternative transportation !

5 to carry the remaining packages, or decline the trip.

i Shopping Cart Policy

i Shopping carts or any type of equipment used to asslst

4 with transporting packages, groceties, clothing or other

é items are allowed on a limited basis. When space Is

limited, priority must be given to RTC ADA Paratransit
wheelchair passengers. Carts can be no larger than
28.5" high by 12" deep by 15.5" wide. The customer

“ must bring a securement device (for example a bungee
& cord) to secure his/her cart. It will cost an additional
$.50 cents for each ride with a cart. Rides with carts

] are on a standby basis and will be notified between 6

i p.m. and 8 p.m. on the evening prior to service if space
i is available for the cart trip. The trip must be reserved
and approved with the cart, or the driver will be unable
to transport the customer with his/her shopping cart.

if your cart is declined due to space availability you
i may cancel the ride with no cancellation penalty.

.

AL SIS BRSSP
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Driver Services

Drivers will assist passengers who are
unable to maneuver themselves from
their door or designated pick-up loca-
tion to the vehicle, provided it is safe for
them to do so.

Drivers are Allowed to;
Maneuver your manual wheel-
chair if you need assistance from
outside your door to the vehicle

Lend a steacly arm if you need
assistance

Provide directions or act as a
sighted guide to/from vehicle if
you are visually Impaired. If you
feel you need this fype of assis-
tance, please notify the driver,

Drivers are Not Allowed/
Required to: '
Operate or push your electric
mobility device (for example,
electric wheelchalr or scooter)
Operate or push your equipment
or shopping cart up or down
stairs or steep inclines
Cross residential thresholds
Lift or carry riders

Carry packages or other items
Drivers are trained not to perform these

activities. Please do not make these
requests of your driver,

Please keep your information
current and notify the RTC of
any change of address, phone
number, emergency contact
information, etc.

N

Door-to-Door

RTC ADA Paratransit Services provides “doot-to-
door” service. The driver will come to your door to
let you know the hus has arrived. Please attempt
to keep an eye out for the vehicle. However, there
will be some locations and/or situations where the
driver cannot leave the vehicle. When picking-up
or dropping off on private property, there are often
designated areas whete a driver is permitted to .
stop. In order for us to serve you, it is necessary
for you to wait for the vehicle at the marked stop.

Questions & Comments

We want to hear from you. Please contact
Customer Service at (702) 228-4800 option 7 ot
(702) 676-1834 (TDD) to ask a question or leave
us your comments, complaints, suggestions or
recommendations. Or if you prefer, you can write to:

RTC Paratransit Setvices,

600 S. Grand Central Pkwy., Ste. 350
Las Vegas, NV 89106

Attn: Customer Service or

e-mail us through our Web site at
rtesnv.com,

When making a comment, please try to provide
as much detail as possible so we can propetly
address your concem, For example, if you're
reporting a situation involving a Paratransit
vehicle, the exact date is necessary.
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Training Hours
Gu
Provided
W ' 1,00 1.00
ering 0.50 Q.60
Turnsdinterseations Egﬁu 2.C0
Backing 200
Lana Cha .
Service Stops 0 00
ratransit Raview 50 050
§.00
-Ma Usa / Schedu ' X 00 i
Pre-Trip Inspections D.50 | 0.50 ’
Det Emith SysiLocal/opedialized Service Area Drivii 2,00 2400
learing 0.00 00
Tums/intersections 1.50 2.00
Backing 1.00 100
Lane Chal 0.60 G.B0
Bervica Stops 0. 0.50
Loch cializad Area Drivi . .50 © 060
1 8.00
FT- R uling .60 1.00
Pra-Trip I lons 0.560 0.50
Def Driving Sm s/Local/Specizlized Servica Area Driving 2.00 2.00
Steering 0.00 ) 0,00
Tums/intersections 1.50 2.00
Backing 1.00 .00
Lané Change 0.5
Service ﬁ 5 0.00 50
Localig, Areg Driving 0.00 0.50
nal Evalul 1.00 1.00
7, 9,00
TOT V1]
Cadet Tralning - In Setvice Tlgl_qi_ﬂg 68.06 8.00
8.0 8,00
st Tralning - In Service Tralning 7.00
Cadet Traﬁgg - Final Evaluation .00
£.00 7.00
et Training - In Service Trainlng /X 4.00
Cadet Tralning - Final Evaluation 0.00 .00
0.00 5.00
TOT. 12.00 12.00 20.00

Golumn € = The tralning required by current centract
Column G = The training we are currently providing
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Accident Reporting & Investigation Plan
Back Safety Plan i
Bloodborne Pathogens Exposure Control Plan
Compressed Gases Safely Plan
Confined Space Safety Plan
Corporate Safety Policy
Electrical Safety Plan .
~|Emergency Action Plan__ ' .
Fall Protection Safety Plan
10 |Fire Prevention
11 »I_Fofk Lift Safety Plan
intentionally Blank
13 |Hazard Communication Safety Plan
14 ___|Hazardous Waste Safety Plan
15 " |Hearing Conservation
16 _|Housekeeping
17 ntentionally Blank
18 ntentionally Blank
1€ __[Machine Safely/ Equipment Usage Plan
- 20 |Office Safety Plan .
21 |Personal Protection Equipment Plan
22 |Respiratory Protection
23 __|Return to Work Program - . : [
24 |Smoking Policy ' -
26 |Underground Storage Tanks Safety Plan _
) ] 26 |Universal Wastes Safety Plan -
Lo 27 __|Used Oil Management Plan o
LR 28 |Welding & Cutting Procedures -
i 28 |Workplace Security Safety Plan W T

&
-

- ‘ LV OPERATOR TRAINING 00003
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LABOR AGREEMENT
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FIRST TRANSIT, INC.
S
THE INTERNATIONAL BROTHERHOOD
OF TEAMSTERS

LOCAL UNION NO. 631

Effective:
November 22, 2010 through November 22, 2015
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PREAMBLE

This agreement made and entered into, effective November 22, 2010, by and between First Transit, Inc.
hereinafter referred to as the Company, and The Intemational Brotherhood of Teamsters, Local 631,
hereinafer referred to as the Union, representing full-time and part-time drivers, mechanics, utility/fiel,
and tire-changer employees.

CBA 5 00004
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ARTICLE I - INTENTS AND PURPOSES

- SECTION1 This Agreement is for the joint use and benefit of the signatory parties, and the
provisions shall be construed as binding upon and effective in determining the relations between the
parties and to set forth the basic Agreement covering basic rates of pay, fringe benefits, hours of work,
and conditions of employment and an amicable way to adjust disputes that may arise out of the
application or interpretation of this Agreement, to be observed by the parties.

It is the intent of the parties to set out efficient working conditions establish and maintain harmonious
relations, secure optimum productivity, and to elimtinate delays in the work undertaken by the Company.

It is mutually understood that the terms and conditions relfating to employment of persons covered by this
Agreement have been decided on by collective bargaining and that the provisions will be binding upon
the Company and the Union.

SECTION 2  Anytime the masculine gender is used in this Agreement it shall also apply to the female
gmder All pmwsmns of'this Agreement shall app!y to male and female Employees alike.

ECI“IOQ Ail provisions for paxi time oﬂi brmks, i@aves or bencﬁts pmwded in the Agreerm:nt

shall apply to full-time employees only, and shall apply to part-time employees only if specifically stated
in the relevant Article or Section.

CBA 600005
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ARTICLE 2 - AFFIRMATIVE ACTION/NON-DISCRIMINATION/ADA

The Company and the Union mutually agree they shall not diseriminate against any Employee or
prospective Employee because of age, race, creed, color, national origin, sexual orientation, gender,
handicap, veteran status, marital status, or disability and in strict compliance with all Federal laws and the
laws of the State of Nevada. The Company and the Union agree to support the Company’s Affirmative
Action Program and will assist in every way possible in the achievement of those goals and objectives

within their bargaining units.

CBA 7 00006
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ARTICLE 3 - MANAGEMENT RIGHTS

SECTION1 The Company has the right to manage and direct the working forces, including ail
~ responsibilities, powers and authorities shown below (by way of example and not by way of limitation):

1) The right to select and hire,

2) The right to promote, discipline, or terminate,

3) The right to direct and determine the size of the working force,

4) The right to manage and control or expand, reduce or eliminate jobs and operations in whole or in
part,

5) The right to schedule work,

6) The right to require overtime work if business conditions warrant,

7) The right to determine the location of, and the right to removal of any portion of the facility,

8) The right to abandon any part of'the operation,

9) The right to schedule hours and shifts, and determine workload,

10) The right to grant increases, promote, demote, layoff and recall,

11) The right to contract or arrange for work to be done by others or by other divisions of the Company,

12) The right to establish reasonable rules of facility,

13) The rlght to determine the quahﬁcahon& eﬁimency and nblilty ofthe empk‘»yees

E LQ 'I'he Umem agrees to instruct all its members oovered by thls Agz‘eement to perbnn any

and all work assigned to them in accordance with instructions from Company supervision regardless of
the nature of the work or of the instructions, provided the work is within the recognized jurisdiction of the
Union and can be safely accomplished. The Union will instruct its members they have no right to refuse
to perform in accordance with any instructions from Company supervision and that in the event they
question such instruction; their sole recourse is through the grievance and arbitration process set forth in

Article 19.

'SECTION 3  The relevant portions of the revenue contract between the Company and its customer
shall be incorporated by reference into this Agreement. Nothing in this Section shall be construed as
subjecting any of the terms of the Company’s revenue contract to the Grievance and Asbitration

provisions of this Agreement.

SECTION 4 None of the rights, duties, and prerogatives of the Company referred to in this Article
shall be exercised in a manner which is in conflict with the specific provisions of this Agreement. It is
understood, however, the Union shall retain the right to grieve any dispute arising under this Article.

CBA 8 00007
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ARTICLE 4 - GENERAL SAVINGS CLA

If any Article or Section of this Agreement should be held to be invalid by operation of law, or by
tribunal of competent jurisdiction, the balance of this Agrecment shalt continue in full force and effect.
* The Article or Section held invalid shall be modified as required by law or tribunal of competent
jurisdiction, or shall be re-negotiated for the purpose of an adequate replacement. If such negotiations
shall not result in a satisfactory Agreement, the parties agree to be bound by the decision of a competent
jurisdiction, or a tribunal mutually agreed to by the parties.
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ARTICLE 5 - SAFETY AND HEALTH

SECTION 1 It is the responsibility of the Company to provide a safe working environment free of
- recognized hazards and in compliance with the State, Federal, and Safety and Health standards.

SECTION 2 _ - On-The-Job Injuries

When an Employee covered by this Agreement is injured on the job during his regular straight-time shift
to the extent of being unable to work for the remainder of his shift, he shall be paid the full straight-time
shift at his regular rate. His ability to work or not work shall be determined by the Company’s Workers

Compensation carrier's physician.

SECTION3  Aftendance at scheduled Safety Meetings is mandatory, unless specifically excused by
the Company. An employee who does not attend all scheduted Safety Meetings shall be charged with an
attendance occurrence for each one missed without specific approval by the Company. Any safety
meeting missed, must be made up by the employee prior to the date of the next scheduled safety meeting.
For every four (4) consecutive safety meetings attended, the employee will have an attendance
occurrence removed from his/her attendance record. After an employee reaches seven (7) attendance
violations (See Attendance, Article 31) he/she will not be eligible for this benefit. All safety meeting
attendees will be paid the greater of one (1) hour of pay or actual time of the meeting.

" SECTION4 No employee shall be required to Operate/Take out on Route, any piece of equipment that

does not comply with Federal Motor Vehicle Safety Standards (FMVSS), Management will take timely
action to repair any faulty A/C unit malfunction.

SECTION S In the event the Company requires the employee to take a physical examination or drug
screen, the Company will pay the cost of the procedure, if mandated by the Company. No employee
shall suffer loss of earnings from the Company as the result of time spent in such physical examination or
.drug screen.
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ARTICLE 6 - BREAKS AND LUNCHES

This paragraph applies to scheduled shifts of six (6) hours or more per day. A 30-minute or one hour
uninterrupted unpaid lunch period will be provided during the shift. Maintenance employees will be
required to clock out during the meal period. If the Company does not provide an employee with the
meal period specified herein, the employee shall be entitled to be paid 30-minutes or one hour (whichever
is applicable) at that employee’s regular hourly rate of pay, provided that any claim for the denied meal
period must be made in writing to the appropriate supervisor at the end of his or her shift in which the
meal period was denied.

CBA 00010
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ARTICLE 7 - NO STRIKES OR LOCKOUT

SECTION 1  During the term of this Agreement, neither the Union nor its agents or representatives,
nor any employee, individually or coliectively, shall call, sanction, support or participate in any strike,
work stoppage, picketing, sit down, slowdown, or any refusal to enter the Company’s premises, or any
other interference with any of the Company’s service or operations or services of any customer of the

Company.

SECTION2 The Company agrees there will be no lockout of the Union or of its Employees
represented by the Union during the term of this Agreement.

SECTION3 Any Employee who participates in any activity prohibited by Section 1 of this Article
shall be subject to discharge or to such lesser discipline as the Company, at it discretion, shall determine;
provided, however, that such employee shall have recourse to the grievance and arbitration procedure of
this Agreement as fo the sole question of whether he, in fact, participatex! in such prohibited activity.

SECTION4 It shall not be a violation of this Agreement or cause for discharge or permanent
replacement for any employee to refise to cross a primary picket line in the performance of his duties
which has been sanctioned by the Union (Joint Council 42). However, if refusal to cross such a picket
line risks the Company being in violation of the revenue contract with the customer, the employee must
cross the line for the first 24 hours. The Company and Union agree to meet within this time period to
work out a means of performing the work without risks to the revenue contract.

SECTION 5 The failure or refusal on the part of any employee to comply with the provisions of
Section 1 of this Article shall be cause for immediate discipline, including discharge. If any conduct
prohibited by this Section occurs, the Union shall immediately do everything within its power to
terminate such conduct.

CBA 00011
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ARTICLE 8 - BULLETIN BOARDS/LOCK BOXES

- SECTION1 The Company agrees to furnish a locking bulletin board and lock box for the Union at
all reporting points. ltems displayed on this bulletin board will be of an official nature, will be in
reference to official Union business and notices only for and approved by the Union.

SECTION2 Any Employee found defacing, destroying, removing, or placing disparaging remarks on
any bulletin board, or on any authorized bulletin, or document posted on either the Union or the Company
bulletin boards will be subject to counseling or disciplinary action.

CBA 00012
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ARTICLE 9 - PROBATIONARY PERIOD

! SECTION 1 New Employees shall be on probation for ninety (90) calendar days. During this
probationary period, such Employee shall be considered as being on trial subject to dismissal at any time
at the sole discretion of the Company. Discipline and discharge during the probationary period shall not
be subject to the Grievance and Arbitration Procedure. The Company has the right to extend the
probationary period for up to an additional 30 calendar days. The Company will notify the Union of any
such extension prior to expiration of the initial probationary petiod. Any extension beyond the additional
30 calendar days will be subject to agreement by the Parties.

SECTION 2 - Full-time and Part-Time Emplovees
The classifications of employees are:

a. A regular full-time employee is defined as an employee regularly scheduled to work thirty-five
{35) hours or more in a workweek. In the event an employee does not average thirty-five (35)
hours of work per week over one-hundred er;,hty (180) workmg day pemd he or she shall revert

- .~ 1o part-time Status. .
b. A regular part-time employae is defmed as an emptoyee rcgujarly scheduled to work lch than
thirty-five (35) hours in a workweek. From time to time, regular part-time employees may be
required to work more than thirty-five (35) hours in a workweek to meet service demands or

unusual situations.
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ARTICLE 10 - HOLIDAYS

SECTION 1  As of the effective date of this Agreement, all full-time Employees who have completed
their probationary period of employment will be cligible for the following paid holidays:

New Year’s Day Memeorial Day

4% of July Labor Day

Thanksgiving Day Martin Luther King Day

Christmas Day

SECTION2 To be eligible for holiday pay, Employees must work the shift on their last scheduled
work day prior to the holiday, if scheduled to work and the first scheduled work day immediately
following the holiday, unless excused by a supervisor.

SECTION3 A full-time employee who qualifies for holiday pay will be paid at eiglxt (8) or ten (10)
hours depending if a five-day or four-day schedule at his regular hourly rate if forced off of work on the
employee's scheduled workday, or eight (8) hours of pay if the holiday falls on the employee’s scheduled

. .dayoff Ifa full-time employee is required 1o work on-a holiday, he will receive his regular rate of pay - - -

for all hours worked plus the eight (8) or ten (10) hours of holiday pay. It is understood and agreed that
the Company reserves the right to require employees to work on a designated holiday.

A part-time employee who qualifies for holiday pay will be kept whole if forced off of work on the

cmployee’s scheduled workday. 1f a part-time employee is required to work on a holiday, he or she will

receive his or her regular pay for all hours worked plus holiday pay equivalent to his regular bours

worked for that holiday. It is understood and agreed that the Company reserves the right to require
- employees to work on a designated holiday.

SECTION 4 Employees out on unpaid leave will not be eligible for holiday pay.

S ONS - iddi
Holidays falling on Mondays through Fridays will be posted for bid two weeks prior to each holiday.

Holiday bids will be based on department seniority among those who sign the posted route sheets. If there
are insufficient bidders the Company will assign routes on the basis of reverse seniority.
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ARTICLE 11 - VACATIONS

SECTION 1 Years 1 - 5 Days
Years 2 -4 - 10 Days
Years 5-9 - 15 Days
Years 10+ - 20 Days

Vacation pay shall be calculated at the employec’s straight-fime regular hourly rate and will be based on
the employee’s regularly scheduled shift. Vacation pay will not be counted as hours worked for the

purpose of computing overtime.

SECTION 2 After establishing initial eligibility for vacation (i.e. 12 months of continuous service), an
employee whose errg)loyment is terminated for any reason will be paid for all camed but unused vacation
on the basis of 1/12% of the current year’s eligibility for each month the employee worked a majority of
his or her scheduled workdays

SECTION 3 Subject to operating conditions, vacation periods shall be arrived at by mutual consent
between the Employee and Company and the Employee shall be entitled to receive his vacation pay. No

__rollover. of vacation days.from one year to the next.will be permitted. However, should a justifiable..... . .

emergency arise, the Company may grant an employee the opportunity to caryover one (1) week of
accrued, but unused vacation time to the following calendar year.

SECTION4 Vacation periods for operators/mechanics/utility will be determined by the Company
and posted for bid on or about December 1 for the following calendar year. Vacation bids will be based
on department seniority. Vacation bids will be done by four (4) bid groups based on seniority. All
accrued vacation must be bid or may be subject to forfeiture. Should any employee not bid their full
accrued vacation time, they may request such time during the year and such request may be granted by
the Company on a first come, first served basis as available. Should any employee bid a vacation
schedule and exhaust all of his/her paid vacation time prior to the scheduled date(s), the Company will
not be required to allow the employee unpaid vacation time for the vacation time bid. Vacations will be
observed as bid unless emergency and/or staffing shortages at the time preclude granting the time off
Vacation trades may be allowed with prior approval of the Company.

SECTION 5 Should there be a conflict where more than one employee has elected the same vacation
period, at the same time, and it is not in the best interest of the operation to let both (or multiple)
employees off at the same time, the available vacation time shall be given to the employee with the most

seniority.
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ARTICLE 12 - PERSONAL TIME OFF

S N 1 Fulltime employees will be eligible to cam paid Personal Time-Off (PTO) each year
based on the following schedule:

Years of Employment Personal Time Off

After one year 7 Days

After two years 8 Days

SECTION 2 PTO may be used for a full-day absence from scheduled work, not to exceed a total of 40
hours of pay per week (taken in four/eight or five/ten hour units, depending if the employee works a four-
or five-day workweek). Employees may request a PTO with at least 72 hours advance notice to the
Company. PTO taken with less than 72 hours advance notice will result in an attendance occurrence
being recorded on the employee’s attendance record. PTO that remains urused twelve (12) months after
eamning will be cashed out to the employee. In approving an absence from scheduled work under this
Atticle, the Company will take into consideration verified emergencies.
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ARTICLE 13 - FUNERAL LEAVE

" In the event an employee shall suffer the death of the employee’s spouse or domestic partner (per the
Company’s published guidelines), parent, parent of spouse, sister, brother, children, stepchild who resides
with the employee, grandchildren or grandparents, he shall be granted funeral leave with pay for four (4)
workdays, on the basis of the employee’s scheduled workday at the employee’s straight-time hourly rate
of pay, not to exceed cight (8) hours or ten (10) hour days per day, depending on whether the employee
works a five-day or four-day workweek, including full-time and part-time employees. Should an
employee elect not to take the funeral leave allowable, there will be no cash value for the unused leave.
The employee will provide reasonable proof of death and family relationship if requested by the

Company.
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ARTICLE 14 - COURT DUTY

" SECTION 1 In the cvent a full time employee is required to serve on a duly constituted jury. he
shall be paid at his appropriate rate for the hours necessarily absent from scheduled work each day
for a maximum of fifteen (15) days during the life of this contract. Employees will immediately
notify the Company of any jury notice. The employee may keep any jury duty fees paid by the
court.

SECTION 2 Employees who are released from jury duty two hours or more prior to the end of
their work day must contact their supervisor to determine whether or not they should report for

work.

SECTION 3 Required time off for the appearance in court for reason of Company business will be
compensated at the employee's regular rate of pay.
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ARTICLE 15 - FAMILY AND MEDICAL LEAVE

- The Company and the Union will comply with the Family and Medical Leave Act as provided by
- applicable law. The Company and the Union agree that in the application of this Act the yearly period
will be calculated using a floating 12 month period.
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ARTICLE 16 - LEAVE OF ABSENCE

§ N1 An employee must have at least 12 months of service to be eligible to request a leave
of absence. Leaves of absence of up to thirty (30) days may be granted at the Company’s discretion,
upon receipt of a written request from the employee stating the reason for the requested leave.

SECTION 2 Written Requests
A request for leave of absence or for an extension must be made in writing by the employee and approved

in writing by the Company.

SECTION 3 Requests for Leave

Requests for leave of absences shall be made as far in advance as possible. Seniority shall accurnulate
during a leave of absence, however, time spent on leave of absence shall be without pay and shall not be
credited towards tenure of employment or towards working time for benefits.

SECTION4 Military Leave

The parties hereto agree that the Employer shall comply with USERRA, as amended and the Reserve
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ARTICLE 17 - UNION RECOGNITION

SECTION1 The Company recognizes the “Union” as the sole collective bargaining representative
with respect to mandatory subjects for bargaining which are wages, hours and other working conditions
for all employees in the work classifications set forth in the Wage Section of this Agreement.

Whenever used in this Agreement, the term “employees” shall mean all non-probationary regular, full-
time anid regular part-time persons employed, in the classifications set forth in the Wage Section of this
Agreement, by the Company, but excluding all other administrative, clerical, reservations and dispatch
employees, guards and supervisors as defined under the National Labor Relations Act.

For pmposes of this Agreement, whenever the term he, his, him or any male appellation appears, it is
understood to include the female as well.
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ARTICLE 18 - UNION REPRESENTATION

SECTION 1 Authorized representatives of the Union shall have access to areas where work is being
performed as long as he shall first notify the General Manager or his designee, but visitations will be
subject to reasonable safety/security rules. The purposes of these visitations will be to meet with
bargaining unit employees and to settle and investigate gricvances and/or possible grievances. It is not the
intent of the Company to make visitation unreasonable.

SECTION 2 Shop stewards shall not be paid by the Company for union work and shall perform such
work outside assigned duly time. However, if at the Company’s request, the Steward is requested to
attend a meeting during his normal shift that time shall be paid at the normal rate of pay.

SECTION3  The Union shall notify the Company or its representative, in writing, of the appointment
of a Job Steward. The Company shall notify the Union, in writing, of its intention to lay off a Job
Steward at least two (2) full working days prior to such intended layoff. A Job Steward shall not be
discharged for the performance of his agreed-upon duties when performed in accordance with this

-Article.. The Company will discuss any. possible reassignment -with- the Union- prior-to- transferring-a -~ -

Steward from the specific area where he is employed and assigned as a Steward.

SECTION4 To promote harmony between the Union and the Company, the Steward, without
interrupting the progress of the job, shall be limited to and shall not exceed the following duties and

activities:
(a) Work with the Company’s designated representative in charge of the job in an attempt to resolve
disputes prior to the application of the grievance procedure.
(b) Investigate grievances and potential grievances.

(€) Report to his Union representative infractions of the Agreement, which have not been resolved
between himself and the Company’s designated representative.

(d) The Local Union representative or his designee will be allowed to meet with new employees
during the employees” training period. This meeting will be solely for the purpose of introducing
new and prospective employees to the Union.
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ARTICLE 19 - GRIEVANCE AND MEDIATION/ARBITRATION PROCEDURE

SECTION1 The Company and the Union believe in order to foster good Labor/Management
relations, potential gricvance issues may be best addressed if they are informally discussed and resolved,
if possible, as early as possible after the issue is known. Therefore, the Company and the Union
encourage employees to discuss the matter with the employee’s immediate supervisor or other Company
manager as soon as possible after the issue comes to histher attention. Such discussion may include the
Union Steward. However, such informal discussions shall not extend the time limits for filing or
processing a grievance in writing as set forth in STEP 1, and it is the aggrieved party’s responsibility to
comply with those time limits,

SECTION 2. For purposes of this Agreement, a grievance is defined as a dispute between the parties
conceming the meaning, interpretation, application or alleged violation by the Company of the express
terms of this Agreement. If a dispute arises over the application or interpretation of this Agreement, the
Company and the Union agree that the procedure outlined below shall be the exclusive remedy for such
dispute;

STEP 1 - Grievances must be submitted in writing to the Assistant General Manager (AGM), or
designee, not later than 15 calendar days afier the employee knew, or should have known, of the
alleged violation giving rise to the grievance. The grievance shall be in such detail as to
adequately identify the nature of the grievance, including date of the alleged violation, if
appropriate, and the provision or provisions of the Agreement violated by the Company. The
AGM, or designee, shall schedule a meeting with the employee and the Union Steward, if
requested by the Union Steward or Union Business Agent, within 15 calendar days after receipt
of the written grievance. The AGM, or designee, shall respond to the Grievance within 15
calendar days following the date of the meeting, or within 15 calendar days of receipt of the
written Grievance if no meeting is requested.

Suspensions of three (3) or more workdays or terminations shall be commenced at STEP 2 within
15 calendar days of the date of the initial disciplinary decision.

P2 ~Tn the eévent the i Ve Fhe safista |

1 above, that party may submit the grievance to the General Manager, or designee, within 15
calendar days following the date of the Company’s answer in STEP 1. The General Manager, or
designee, the employee, the Union Steward, and the Union Business Agent shall hold a meeting
to discuss the grievance. The General Manager, or designee, shall respond in writing to the
Union Business Agent within 15 calendar days following the date of the meeting,

STEP 3 - MEDIATION

In the event the Company and the Union do not resolve the Grievance in STEP 2. the Company
and the Union may by mutual agreement, refer the matter to mediation, utilizing the services of
the Federal Mediation and Conciliation Service (FMCS). It is understood that the mediation
process is to be expedited and at any time during the mediation process either the Company or the
Union may declare the process closed.
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STEP 4 - ARBITRATION

In the event the grievance is not resolved i STEP 2, or STEP 3 if nvoked, the Union may refer
the Grievance to arbitration by written notice to the General Manager and filing a request with
FMCS within thirty (30) calendar days following the date of the General Manager’s response in
STEP 2, or the close of the mediation process in STEP 3 if invoked. The request with FMCS
must request a list of a minimum of seven (7) names of impartial Arbitrators in the region nearest
to the Company’s premises. The General Manager, or designee, and the Union, shall, as soon as
reasonably practical, following receipt of the list of Arbitrators from FMCS, alternately strike
names from the list until only one (1) name remains. The remaining Arbitrator shall act as the
impartial Arbitrator who shall hear and decide the issue.

SECTION4 The Arbitrator shall have no authority to add to, delete from, amend, or in any way
disregard any of the terms of this Agreement, or fashion a remedy in which back pay is awarded
retroactively for more than fifteen (15) calendar days prior to the date on which the grievance was filed.

SECTIONS The costs, fees and expenses of the arbitrator and hearing room will be equally shared
between the Company and the Union; otherwise each party shall bear its own expenses.

SECTION 6 The Arbitrator's decision shall be in writing and served on the Company and Union.
The decision of the Arbitrator shall be final and binding upon the Company and the Union.

SECTION 7 It is the intent of the parties that the time limits provided for shall be strictly adhered to.
Exceptions to the foregoing time limits shall be made only upon mutual written agreement of the parties.
Failure to comply with the time fimits herein shall result in forfeiture of the failing party's position
without setting precedent. 1fa time limit expires on a Saturday, Sunday, or holiday, the final day shall be
the next business day.
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ARTICLE 20 - MAINTENANCE PROVISIONS

The following provisions pertain to Maintenance Department employees only and as such modify or

- amend other provisions in this Agreement. All other provisions of this Agreement apply to maintenance
" department employees.

Technicians currently employed who do not have at least one ASE Certification will be required as a
condition of continued employment to obtain at feast one ASE Certification within thirty (30) months of
the effective date of this Agreement.

Tech level C - must obtain one or two certifications and one must be either AS, H4, T4, S4 (Brakes).
Tech level B - must obtain three or four certifications and two must be either A5, H4, T4, S4 (Brakes),
plus either H8, T8 (PM Inspection). Tech level A - must obtain five or more certifications and three must
be cither AS, H4, T4, S4 (Brakes), plus either H8, T8 (PM Inspection) and A7, H7, T7, S7 (Heating
Ventilation and Air Conditioning).

ASE Technician Certification Levels

Automotive Medium/Heavy Truck School Bus Transit Bus
A . . AT . . Body systemsand | H| Compressed natural
11 Engine Repair. 1l Gasoline engines . | S1 special equiprent | 1| gas enginies
A Automatic T H
transmission/tra Diesel engines S2 | Diesel engines Diesel engines
2 2 2
nsaxles
Al Manvaldrive | T . . . . H . .
3| train and axles | 3 Drive train S3 Drive train 3 Drive train
A Suspensionand | T Brakes s4 Brakes | Brakes
4 steering 4 4
A T . . Suspensionand | H| Suspension and
5 Brakes 5 Suspension and steering | S5 steering 5 steeri
A| Fleancalsnd | gjectrical and electronic Electricaland | H|  Electrical and
6 © ¢ 6 systems $6 electronic systems | 6 | electronic systems
o Systems | At R SRt Aaat Ittt R
? HVAC :]; HVAC S7 HVAC l,; HVAC
A Engine T| Preventive maintenance H !)revmtwe
8| performance |8 and inspection g | Maintenance and
inspection
Al Light vehicle
9 | diesel engines
ASE Master ASE Master ASE Master ASFE Master Transit
Automotive Medium/Heavy Truck School Bus ) Bus Certifi ed“
Certified Certified Certified = H2 thru H7
= Al thru AR = T2 thru T7 = 81 thru 56 -

If the company hires a Technician hereafter with no Automotive, Medium/Heavy Duty Truck, Transit
Bus or School Bus ASE Certifications, that Technician must aclueve at least one Automotive,
Medium/Heavy Duty Truck, Transit Bus or School Bus ASE not later than six (6) months from the date
of hire,
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The Company will pay a premium of $ .15 per hour in addition to the regular hourly wage to Technicians
for each ASE (Automotive Service Excellence) certification in Automotive, Med:uaneavy Duty Truck,
School Bus and/or Transit Bus.

- The Company will pay an additional premium of § .25 per hour to technicians for each ASE Master
- Certification.

* Except for failure to maintain ASE certifications and/or being reduced in class, no technician’s hourly
wage rate shall be reduced as a result of the establishing the pay rates in this Agreement. Increases in
hourly wage rates may occur annually (on the first pay period in January following the anniversary of the
effective date of this Agreement) due to length of employment and as ASE certifications in Automotive,
Medium/Heavy Duty Truck, School Bus and/or Transit Bus are obtained.

Failure to maintain ASE certifications in Automotive, Medmmfl-leavy Duty Truck, School Bus and/or
Transit Bus according to the ASE requirements, will result in reduction in pay of $ .15 per hour per
expired ASE, and may result in the Technician being reduced in class or disqualified to continue his or
her employment if the Technician does not also meet minimum requirements.

The wages rates for all Maintenance personnel can be found on Appendix A.

 SECTION 1 The Maintenance Department is divided into classifications as set forth in this Article,

Bidding Procedures and recognizes the following seniority:

a. Department Seniority: The length of continuous service commencing from the last date of hire or
transfer into the Maintenance Department shall be termed departmental seniority. 1t shall be used for
picking vacations, layoffs, and recall procedures.

b. Classification Seniority. The length of service in a particular classification within the Maintenance
Department but shali not exceed company, departmental, or technical classification seniority. The
date an individual first moves info a classified position shall be termed the individual's
classification seniority date. A one hundred-twenty (120) day trial period will be utilized for all
existing maintenance employees changing classification. New employees hired will have a one
hundred-twenty (120) day probationary period.

SECTION 2 — Workweek/ Overtime

A workweek starts 0001 hours on Sunday and runs to 2400 hours on the following Saturday. Overtime
shall be paid for all hours worked in excess of forty (40} hours in one (1) workweek. Vacation or other
paid time off does not count as time worked for overtimie purposes. Under no circumstances will time-
and-one-half (1 1/2) or premium time of any kind be paid more than once for the same hours, nor be
cumulative.

a.  Overtime Rotation: All overtime work in the Maintenance Departinent shall be, as far as
practicable, rotated among qualified and eligible employees according to seniority, Employees
eligible for overtime shall not be passed for overtime until reasonable etforts to contact them have
been made by the Company. Employees must be available to work during the times requested by
the Company, or the employee shall be considered to have passed that opportunity to work
overtime. Two hours or less is not subject to ovartime rotation.  Overtime subject to rotation shall
pay a minimum of two (2) hours and one (1) minute at the overtime rate. A maintenance
employee's consecutive hours shall not exceed twelve (12) hours except in emergencies.
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SECTION 3 - While Wo As Relief Foreman
When an employee is assigned work in a foreman's capacity (mechanical or service worker). he/she
shall receive an additional $1.00 (one doilar) per liour.

- SECTION 4 — Application Procedures

All maintenance vacancies covered by this Agreement will be posted on an appropriate bulletin board
for five days. The Company will give preference to internal maintenance applicants before considering
outside applicants for maintenance vacancies. Individual job changes ensuing from an application and
offer shall be effective with seniority at the beginning of the next pay period, even though the employee
involved may be required to perform work in a lower classification or on another shift until all job
changes can be properly made. The Company will make a reasonable effort to make all job changes as
quickly as possible.

SECTION 5 — Temporary Jobs

If an employee is off or will be off for at least thirty (30) days due to illness, accident, or leave, as
provided clsewhere in this Agreement, his/her job may be posted as a temporary position. The
individual awarded the temporary position will accrue seniority in that position only if the employee
meets the job qualification requirements of that position or unless displaced, in which case no seniority
loss shall occur in the previous classification. An empbyee may temporarlly fill a posrmn for another
. employee onextended leave. . e P

SECTION 6 — Minimum Time In Positi
Once bid and obtained, an employee must work in a specialized position for a minimum of one (1)

year.

The Company will supply apphcable t:rammg to Maintenance employees. This training program is
designed to give employees an opportunity to become qualified for increased job responsibilities and
higher classifications. The Company will pay employees for such training at their present rate of pay.
The Company may adjust the employee’s schedule so that he may attend such training.

SECTION 8 — General Bid

General bids will occur and be governed by the provisions of Article 31, Bidding Procedure. If a
vacancy in a job classification occurs between general bids, there will be a re-bid in that classification.
General bids will be based on classification seniority. Before going on vacation, employees may leave
with a Shop Steward conducting such bid a written authorization of their choice to bid on any job

openings which may be posted during their absence.

SECTION 9 — Vacation Bid

Vacation bids will occur and be governed by the provisions of Asticle 12,

SECTION 10 — Miscellaneous — Maintenance Department

a. Tools/ Safety Allowance: The Company will provide on the first pay period following the
employee’s first annual anniversary and on the pay period following each subsequent annual
anniversary a tool/ safety allowance to all technical employees. The total allowance can only be used
for tools, safety shoes, or safety glasses and the maximum reimbursement total is three hundred eighty
dollars ($380) for actual work-related, documented expenditures. If the maintenance employee receives
an ASE, the total allowance that can be claimed for reimbursement is four hundred dollars ($400).
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b. Uniforms: The Company will provide eleven (11) sets of uniforms (o each eligible Maintenance
Department employees. Employees will be held responsible for documented shortages. Company
supplied uniforms in addition to safety shoes and eye protection are required to be worn during
- scheduled working hours.

| ¢. Cleanup Time: Cleanup time of twenty (20) minutes will be allowed and paid prior to the end of
each shift. This shall consist of ten (10) minutes for area cleanup, and ten (10) minutes for personal

cleanup.

d. Protective Clothing and Safety Equipment: Raincoats, rubber hats, and rubber boots of a serviceable
nature shall be made available to employees in the Maintenance Department who are required to work
outside in wet weather. The Company will make available suitable protective clothing for employees
working in the wash rack area, for steam cleaning, in the battery building, and for other jobs when
necessary. The Company will farnish all other safety equipment as required.

e. Maintenance Safety Program: The Company will continue the safety program in the Maintenance
Department in which outstanding safety performance by Maintenance Department employees is
recognized and required.

- -SECTION 11— Temporary Pay

An individual who temporarily perfomls work n a h:gher paying classmcahon w:ll be pa:d at the

higher classification’s rate for the period of time of such temporary work.

In the event the Compmy deems 1t necessaxy to use Lead employees in the Maintenance Department,
such employees may bid their respective shifts based on their Lead seniority. In the event two or more
persons are appointed by the Company to a Lead position, mechanic classification seniority shall
prevail for shift bidding purposes. Such bidding will occur at the time of the General Bid.
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ARTICLE 21 - UNIFORMS, WORKCLOTHES AND OTHER EQUIPMENT
SECTION 1 - OPERATORS

The Company will provide uniforms to Operators upon hire, consisting of five (5) long sleeve/ short
. sleeve shirts, three (3) pants/shorts and an all-season jacket. The employee will be required to keep his or
her uniform clean and in good repair. The Company will replace uniform annually as needed.

SECTION 2 — Maintenance Employees

The Company will provide a weekly work clothes service for all employees in the Shop. The Cornpany
will provide: eleven (11) trousers, eleven (1 1) shirts, and two (2) all-season jackets, replaced as needed,
with periodic cleaning provided.

SECTION3 When an employee leaves the employment of the Company, the employee must return
all uniform and work clothes items, and all other Company provided equipment and materials, and may
be charged the reasonable value of items not returned.

SECTION 4 During a specified and announced Summer period, the Company will permit operators to
wear uniform style shorts in lieu of pants. Such shorts must conform to the color scheme of operator
uniforms and the bottorn must be no more than 2 inches above the knee. During such period, either black

_socks and shoes or white socks and shoes may be womn while wearing such shorts, Enployees must =~

remain in full umﬁmn, mciudmg any required sa&:ty gear, at all times when on Company time.
Violations of this requirement may result in disciplinary action as necessary.
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ARTICLE 22 - DISCIPLINE, DISCHARGE AND INVESTIGATIONS

- SECTION | It is understood and agreed by the Company and Union that the principle of progressive

- discipline will apply. The Company will discipline or discharge Employees for just cause. The
Company may implement and enforce reasonable rules and regulations or may modify or eliminate such
rules or regulations at any time so long as such rules or regulations are not in conflict with any specific
provision of this Agreement. The Company will provide a copy of the rule to the Union, and will meet
with the Union to discuss the rule, if requested. The Union does not waive its right to contest the
application or reasonableness of any policy or rule issued by the Company through the grievance and
arbitration procedures,

SECTION 2  The concept of progressive discipline shall include the following steps:

Written warning or warnings, as appropriate;
Suspensions without pay;

Final warning, and,

Discharge

BN

1t is understood: that such steps will-be-applied on-a case-by-case basis as determined by the Company - -~

based on the seriousness and severity of the violation. Further, violations of the most serious matters as
set out in the Company’s Employee Handbook, and violation of the Company’s Drug & Alcohol policy,
may be addressed by discharge on the first offense.

CIION3 Employees may request Union representation at any investigative meeting that they
reasonably believe may result in disciplinary action, pursuant to the employer action taken against an
employee.

S ION 4  In all cases involving a written reprimand, suspension, or discharge, the Union Business
Agent shall receive a copy of the written reprimand, letter of suspension or letter of discharge by
facsimile or email. The Company will furnish all documentation used for discipline.

SECTIONS  Disciplinary letters other than those involving harassment or discrimination, shall not be
considered for further discipline after twelve (12) months from the date issued, except that discipline for
safely violations will remain active for 36 months from the date issued.

SECTION 6  All employees will receive a copy of the Company’s Employee Handbook and any new
changed rules as issued by the Company from time to time.
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ARTICLE 23 - WAGES

S ON1  Wages and other compensation for the classifications covered by the Agreement shall be
paid in accordance with Appendix A.

| SECTION 2  All employees covered by this Agreement shall be paid bi-weekly on a designated
payday. If the designated payday falls on an observed holiday, payday shall be the workday proceeding
such holiday.

SECTION3 Employees who are laid off or discharged must be paid wages due to them upon layoff
or discharge. 1f the Company fails to pay the wages or compensation of a discharged employee upon lay
off or discharge, the Employee will be paid at the rate of eight (8) hours per day at his regular rate of pay
until paid.

SECTION4 The Employee will receive a paycheck or voluntary direct deposit stub on their
designated payday. Paycheck stubs or pay detail sheets will include all information as required by state

and federal law.

SECTION S In the case of minor discrepancies in an employee’s pay up to fifty ($50.00) dollars will be

_comected by the following payday. The Company will correct and pay payroll discrepancies of more than. .

fifty ($50.00) dollars within forty-eight (48) hours after
the Company is notified of the error. All discrepancies must be substantiated by the employee, which
includes all details needed to calculate the claim prior to making a claim.

CBA,,., 00031

32

00A9-00031

231



ARTICLE 24 - WORK DAY, WORK WEEK

SECTION1 The workweek shall begin at 12:01 AM. Sunday, and end at 12:00 midnight the
- following Saturday.

SECTION2  The workday shall begin at 12:01 A.M. and shall end at 12:00 midnight.

SECTION3  Unless the employee has bid on a split days off schedule, the regular workweek for full-
time employees will consist of any five (5) workdays during the period Sunday through Saturday, with
two (2) consecutive days off, unless the full-time employee is on a four (4) day, ten (10) hour workday
schedule.

SECTION4  The regular workday for employees will consist of any eight (8) consecutive hours of
work exclusive of one-half (1/2) hour unpaid meal period, unless employees are on a ten (10) hour
workday schedule.

SECTIONS  Neither this Article nor any other provision of this Agrecment shall be construed as a
guarantee of hours of work per day or days of work per week.
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ARTICLE 25 - SENIORITY

SECTION | — SENIORITY DEFINE

Seniority shall mean the length of time an employce has been employed by the company, measured in
- calendar days fom the first day of the employees most recent date of hire, for the purpose of selecting

work, the determination of order in any layoff or other reduction in work force, bidding, runs, assignment

or time off as provided for in this agreement. If application of the preceding sentences results in two (2)

or more employees having the same seniority, the employee’s seniority position will be determined by

alphabetical order. Seniority shall be given prime consideration in the application of this agreement.

SECTION2- L

A. Determination of Lay offf The Company will determine the timing of a lay off and the
number of employees to be laid off

B. Lay off. All layoffs will be made in an attempt to minimize the amount of full-time
employees affected with the part-time employees being laid off first provided there are full-
time employees willing to work and are qualified to perform the part-time work that remains
available. When the reduction in the work force becomes necessary, as determined by the

- company, such lay off shall be in reverse order of seniority. In the event of a Jayoff, if a .

fulltime employee does not elect part-time, the Company will not contest histher
unemployment claim.

C. Maintenance employces will be laid off first by classification seniority with downward
bumping rights allowed for qualified employees, and then by company seniority.

SECTION 3 - Recall

 Order of recal: Employees will be recalled from lay off status in the reverse order of which they were
laid off.

A. The employee with the most seniority will be the first one recalled from a lay off,

B. Notice of Recall: The Company will forward notice of recall by registered mail, return
receipt requested, to the last known address of the employee as reflected on company
records. The employee must, within five (5) days (excluding weekend days and holidays) of
delivery or attempted delivery of the notice of recall, notify the company of his/her intent to
return to work on the date specified for recall and, thereafer, returns to work on date
specified.

SECTION 4 — Termination of Seniority

An employee’s seniority shall be terminated and his/her rights under this agreement forfeited for the
following reasons:

a Resignation by the employee or termination by the Company, unless reinstated pursuant fo the
grievance procedure.
b. Failure to give notice of intent to retum to work after recall within the time period specified in

Section 3 of this Article, or failure to retum to work on the date specified for recall, as set forth in
the written notice of recall will be considered a voluntary resignation
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Except for layoft, time lapse of nine (9) months since the last day of actual work for the

Company, regardless of reason. »
Failure to retum to work upon expiration of an approved leave of absence.

Layoff of a period of twelve (12) months or for a period equal to the employee's serviority,
whichever is Iess.

Absence of three (3) consecutive days without notifying the Company will be considered a
voluntary resignation.

Misuse of leave as a subterfuge, to accept employment elsewhere, or for a purpose other than
stated upon reguest for leave.

SECTION 5 — Seniority Lists

The Company shall provide the Union current seniority list once every three (3) months. Such list shall be
deemed accurate unless challenged by the Union or employee within ten (10) days of receipt.

SECTION 6 — Return of Pe ¢l to the Bargaining Unit

A person who, after transfer or promotion out of the bargaining unit, for a period of six (6) months or less,
remains in the continuous employment of the company shall be retumed to the job classification

previously held at the request of the employee and/or the company. If this retum results in a lay offthe

least senior employee shall be laid ot
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ARTICLE 26 - HEALTH AND DENTAL INSURANCE

. Section 1: Provisions: The Company shall provide group health, group dental and group vision
- insurance for all regular, full-time employees.

Section 2: Eligibility: Employees shall be eligible for the plans on the first day of the month following
ninety (90) days of continuous, full-time employment.

Section 3: Contribution: Effective target date of January 1, 2011, but no later than February 1, 2011
after completion of an initial open enroll period, participating employees shall pay the following monthly
amounts for the medical insurance coverage through payroll deductions:

Employees Employees

Hired Before Hired After
Single Coverage $ 619 $ 1199
2-Party Coverage $ 6715 $ 67.15
Family coverage $85.48 3 8548

Subsequent increases in medical nsurance premiums will be paid by the Company contributing ninety
percent (90%) of the increase and the employee ten percent (10%).
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ARTICLE 27- OTHER BENEFITS

SECTION1 The Company agrees to participate in the Teamsters National 401(k) Plan for
- employees who have completed at least 12 months of service. The Company’s contribution to the Plan
for each eligible employee shall be limited to two and one-half percent (2.5%) of the wages of each job
classification regardless of whether the employee contributes his/her own pay. This benefit will be
effective the first of the month following ratification of the Labor Agreement. Employees may contribute
an amount as provided by law, and may contribute before their I 2-month anniversary.

S ON 2 -GRO &D INSURANCE:

Regular, full-time employees within the bargaining unit shall be eligible to participate in the Company’s
group life insurance and accidental death and dismemberment insurance plan. The premium for this
benefit will be paid by the Company. The amount of insurance in eftect will be $20,000.

SECTION 3 - PERFORMANCE BASED INCENTIVE: In recognition of excellent performance the

Company will provide full-time Operators additional incentive payments monthly, quarterly, and
annually, on a rolling twelve-month basis, in accordance with the following schedule:

a.. Each full-time Operator who has all of the following: . no preventable accidents; no.validated .~ .

complaints; perfect attendance; and, has been in 100% conformance with the uniform policy will
receive a $50.00 (fifty dollar) bonus each month,

b. For each Quarter, each Operator who has made the bonus for each month of the quarter will receive
an additional $100.00 (one hundred dolars).

¢. For each year, each Operator who has made the bonus for each of the four quarters will receive an
additional $250.00 (two hundred fifty dollars).

In recognition of excellent performance the Company will provide full-time Maintenance Department
employees additional incentive payments monthly, quarterly, and annually in accordance with the
following schedule;

d. Each full time employee who has all of the following: no preventable accidents, no validated
complaints, perfect attendance, and has been in 100% conformance with the uniform policy will
receive a $50.00 (fifty dollar) bonus each month.

e. For each Quarter, each employee who has made the bonus for each month of the quarter will receive
an additional $100.00 (one hundred dollars).

f. For cach year, each employee who has made the bonus for each of the fowr quarters will receive an
additional $250.00 (two hundred fifty dollars).
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DRIVE CEECKOFF

- SECTION1  Upon receipt by the Company of an authorization card signed by an employee covered
by this Agreement and upon notification from the Union, the Company shall, in accordance with the
terms of such authorization and in acceptance with this Agreement, deduct from such employee’s
earnings, on a monthly basis, the amount owed to the Union by the employee for his monthly union dues,
assessments, initiation and/or reinstatement fees for each month subsequent to the date of the receipt of
the Union notification.

) N2 Ifan employee does not have any earnings during the month, or the earnings are less
than the amount owed and billed, deductions will be made during the next month in which the earnings
are sufficient te cover the initiation fees, Union dues, reinstatement fees, and/or assessments owed and
billed by the Union,

SECTION3  The Company shall promptly mail to the Union a check for the amount of mitiation fees.
union dues, reinstatement fees and/or assessments the Company has withheld during the month invoived

in accordance with the above provisions. The check shall be acoompanmd hy a list showmg the names of

- -employees.and the amount deducted. -

SECTION 4 If the Company erroneously withholds union dues, assessments, initiation and/or
reinstatement fees, the Union will refund the Company upon proper verification.

SECTION S  Nothing contained herein shall permit the deduction by the Company of any assessment
levied against an individual employee or group of employees unless the levy applies equally to all
employees who have provided a signed authorization card.

SECTION 6 The Union agrees to indemmify the Company and hold it harmless against any and all
claims, suits or other forms of liability (including attorney fees and court costs) that may arise out of or by
reason of action taken or not taken by the Company for the purpose of complying with any of the
provisions of this Article in reliance on any list, notice or authorization provided by the Union hereunder.

SECTION 7 The initiation fees, union dues, reinstatement fees and/or assessments charged to
employees covered by this Agreement shail be in accordance with the Union’s Local Bylaws and the
Union’s International Constitution.

SECTION8 The Company agrees to withhold on a once-a-month basis from employees who have
signed a proper authorization card, a donation made out fo D.R.I.V.E.. which is to be submitted by the

Company to DRIVE National Headquarters. The funds submitted are to be accompanied by a listing of

the name and social security number of each employee on whose behalf a deduction is made. No such
authorization shall be recognized if in violation of State and Federal law.
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ARTICLE 29 - COMMITEES

SECTION 1 - Labor-Management Committee: The parties hereby agree to establish within six (6)
months of the effective date of this Agreement a Committee to deal with issues that may arise with
- respect to the application or interpretation of this Agreement as affects the efficient operation of the
Company's business, but not to replace the provisions of the grievance procedure. Meetings will be
scheduled as the need may arise with proper advance notification provided fo and by both parties. The
intent of this Committee is to promote and sustain the harmonious relations between the parties. The
Company and the Union will select their respective representatives, recognizing the Committee is to be
limited to no more that three (3) persons for each party, Each party may have other pertinent and relevant
resource persons in attendance at any given meeting. It is further understood and agreed that the
Committee shall have no power or authority to alter, amend, change or modify any provisions of this
Agreement.

SECTION 2 - Accident Review Committee: The parties agree to have an established Accident Review
Committee (ARC) as outlined in the First Transit Employee Handbook to provide Operators and others
charged with a preventable collision, a forum to appeal the Company’s determination of collision
preventability.
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ARTICLE 30 - DRUGS AND ALCOHOL TESTING

In acknowledgement of the nature of the Company’s operations and the very special and overriding
safety considerations, the Company has adopted formal provisions for fitness for duty drug and alcohol
screening. Such provisions are adhered to and expressly made part of this Agreement.
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RTICLE 31 - BIDDING PROCEDURE

SECTION 1 - Seniority for Bidding Purposes : There shall be a minimum of three (3) general bids per
- calendar year. There will be a minimum of three (3) months between cach of the general bids.
Operators shall be entitled to select runs and/or routes in accordance with their seniority. All regular
runs will be posted on the bulletin board at least one (1) week before bidding commences. The
operator’s seniority list will be posted on the bulletin board thirty (30) days prior to the commencement
of the bid. Any discrepancies will be addressed fifteen (15) days prior to the commencement of the

bidding process.

SECTION 2 - Bidding Process: The bidding process will be administered by the Union as follows and
should take place over an approximate one-week period. The two union representatives conducting the
bid will be paid their regular straight-time hourly rate. At the end of group bidding if there are
insufficient bidders the Company will re-bid the leftover packets it being understood and agreed that any
remaining packets not thereby filled will be assigned on the basis of reverse seniority with the least
amount of hours packet going to the least senior employee, and the most hours packet going to the most
senior employee based on the reverse seniority order concept.

..a. Bid groups will be posted at the same time bid packets.areposted. ... ... ... ... .

b. Each operator will bid according to his/her seniority and within his/her bid group. Each operator
will make the appropriate number of selections based on seniority and placement within hisher
individual bid group. For Example: If an operator is number 20 for bid group 4, he/she will make
twenty (20) choices on his/her bid sheet.

¢. Each bid group shall bid for a twenty-four (24) hour period. Bid books may be picked up after 1300
two (2) days prior to scheduled bid date and not before. Individual bid books and bid selections are
due back by noon the day of the groups' bidding. Late bids will be placed at the end of the next
days' bid group. For Example: If an operator is in group two and is supposed to turn in his/her bid
by noon Tuesday, but failed to do so, it will be counted at the end of group three on Wednesday.

d. Bids will be accepted only on the form provided by the Company. The order of choices must be
clearly indicated and signed by each individual operator. No bids will be taken over the phone. It
will be the responsibility of the operator who is on vacation, leave of absence, extended illness or
injury to make sure that his/her bid is made during the appropriate time. An operator may leave
his/her signed bid choice with a Union representative. Late bids will be placed at the end of the next
day’s bid group.

e. An operator who, by choice, bids a run that would put him/her into a violation of the ten {(10) hours
minimum rest rule will be withheld from the new assignment until such time as proper rest has been
accomplished. At that time, the operator will pick up the new assignment. In such case the operator
will be paid only for the actual time worked.

Section 3 - New Work: New work is defined as runs/routes that are added to the system after a general
bid has occurred. Runs/routes will consist of thirty-two (32) hours or more. Future efforts will be made
to produce 40-hour workweeks. All new work (runs) will be made into available packet runs and
posted for ALL extra-board operators to bid, unless four (4) weeks or less remain on a general bid.
Until such time that the work is successfully bid, it will be worked be the extra-board. If no extra-board
operators are available, the work will be performed by regular full-time operators who sign up to work
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_on their day off provided it does not result in those drivers working overtime. If "days off" operators
are not available on a straight-time basis, the work shall be assigned to part-time operators and then the
work will be assigned by rotation to regular full-time/extra-board operators who sign up to work on

_ their day off. Provided the runs are available to the Company 48 hours prior to implementation, the
union will be allowed to view all runs.

Section 4: Vacant/Open Work: Open work is defined as a packet run vacated for any period, through
terminations, leave of absence, suspension, vacations, and other assignments such as training and
special assignments. All open work shall be rotated or bid by regular full-time extra-board operators. In
the event there are not enough extra-board operators available to fill these vacancies, the work will be
filled by operators from the overtime sign-up sheet on a rotational basis.

The Company will post each Monday by 12:00 noon the open work, hold-downs and temporary work
available for bid. - Bidding will close on Thursday by 1200 and will be awarded on Friday by 1200.
The run will commence on Sunday. Extra-board operators bidding this work shall operate it for the
duration of the bid or until such time as the regular operator returns to work. 1f no Extra-board operator
bids the work it shall be assigned to the operator with the least amount of seniority on the extra-board.
Extra-board operators who bid on open work will not be forced onto other open work.

- Seetion 5: Special Assignments: in order to be eligible to bid for a regular-packet run, an operator must - -

drive for at least two-thirds (2/3) of the time of the bid. If an operator will be on special assignment
during the bid and will not be available to drive for at least two-thirds (2/3) of the bid, the operator
must bid a non-packet extra-board.

Section 6: Extra-Board: The purpose of the extra-board is to enable the Company to provide reliable,
economical, efficient and uninterrupted service to the clients of the system. There are two
classifications for extra-board. They are: Full-time Extra-Board Operators, and Part-time Extra-Board

operators.

a. Full-Time Extra-Board Operators: These operators will be guaranteed a minimum of thirty-five (35)
hours per week, provided they work all assignments given to them. (The 35-hour guarantee is a floor
not a ceiling.) These operators will fill all known work that is vacant. This work includes runs vacated
because of: sickness, vacation, leave of absence and the work of operators working in other capacities.
In addition, these operators may be assigned a daily show-up slot.

b. Part-Time Extra-Board Operators: Normally these operators should work less than thirty (30} hours
per week. These operators will work the show-up positions and left over pieces of work. Part-time

operators will be given the option of going into full-time positions, as they become available, based
on seniority. Part-time positions will not be used to diminish the number of full-time operators.

¢. Definttions of Extra-Board Terms:

1} Open and Hold Down is defined as a long-term vacancy of five (5) days or more, or a normal
workweek.

2} Partial Work is defined as a piece of work, segmented out from a full packet run.

3)  Show-Up Work is defined as any work that develops after the daily schedules have been
posted,
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~d. Scheduling Manpower: When scheduling known work for extra-board; (excluding work
specifically designated for part-time), operators shall be used in the following order: Full-time
extra-board operators, then Part-time operators. In the event there are not enough regular full-time
and part-time extra-board operators available to fill the vacant work, the work will be filled by full-
time operators who have signed to work their days off, on a rotational basis.

e. Weekly Bidding: Vacant work shall be rotated to or bid by full time extra-board operators only.
Open work, Long-term vacancies (hold downs) and Temporary work will be posted cach Monday
by 1200. Bidding will close on Thursday by 1200 and will be awarded by Friday by 1200. These
bids will take effect on Sunday. Full-time Extra-board operators bidding this work shall operate it
for the duration of the bid or until such time the regular operator retumns to work. Work that is not
bid shall be assigned to non-packet extra-board rotation for the week.

f. New/Open Work: Bidding for this work will be done by operator seniority. always beginning at the
top ofthe seniority roster.

g. Operators Working Days Off: In the event there are not enough extra-board operators available to fill
the vacant work, the work will be filled by full-time operators who have signed to work their days
off. on a rotational basis.

h. Daily Scheduling: Extra-board scheduled assignments will be based on PAY hours. On the first day
of the week the work which pays the most hours for the day will be assigned according to seniority.
On each successive day the work will be rotated with the most hours going to the operator with the
least amount of hours. This will be done daily throughout the week. At the beginning of each new
week (Sunday) this rotation will begin again. For scheduling and pey purposes regardless of the
operator’s day off, the week will begin at 0001 on Sunday and end at 2400 on Saturday. Any run
commencing before 2400 on Saturday shall be paid in that week's work.

i. Posting of Daily Scheduling: An extra-board operator rotational roster shall be posted daily by 1600,
showing work assignments for the following day. The work for Saturday and Sunday will be posted
by 1600 on Friday. If the assignment has been cancelled and no operator is required at all, the
reporting operator will be placed on the show-up list at the scheduled report time and/or will be
paid a minimum of two (2) hours. If two operators have been wrongly scheduled for the same piece
of work and both operators are extra-board operators, the work will be given to the extra-board
operator with the least amount of hours up to that point. The other operator will be placed on
show-up in rotation at the scheduled report time and/or will be paid a minimum of two (2) hours. If
neither operator is an extra-board operator, the work will be given to the more senior operator, and
the less senior operator will be placed on the show-up list and/or will be paid a minimum of two (2)
hours. If two operators have been wrongly scheduled and one operator is a regular operator
working days off and the other is an extra-board operator. the extra-board operator gets the
assignment. The other operator will be placed on show in rotation at the scheduled report time
and/or will be paid a minimum of two (2) hours. If the inconvenienced operator is contacted prior
to reporting on his/her regular day off and does not work. he/she will not lose histher place on the
rotation list for the following week.

J- Maximum Length of Day: Operators will not be forced to work more than thirteen (13) hours per

day, nclusive of the spread or split time. If an assignment is given to an operator which ends later

than the thirteen (13) hours, all attempts will be made to relieve that operator from that assignment

at the end of the thirteen (13) hours. It an operator is close to violating the thirteen (13) hour rule,

the operator shouk! notify radio, no later than twelve (12) hours, so that immediate arrangements
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may be made. Operators being refieved will be relieved as close to the thirteen (13) hours as
possible. In emergency situations, when no other help is available, all of these procedures will be
waived and will not affect the operator's guarantee the following day if applicable.

- k. Calculation of Ending Times: For scheduling purposes, extra-board operators, having pre-assigned
runs, shall have an end time equal to the actual end time of the run. The Scheduler will attempt to
use actual end times for all extra-board operators prior to the schedules being made (e.g., 1400) for
the following day's assignments. In other words, at (1400) the dispatcher will use the known actual
end times.

l. Ten (10) Hour Rule/Scheduled Time Off Between Assignments: All extra-board operators will be
off duty ten (10) hours before reporting back to work for their assignment the next day, except in
emergency situations. Operators off on the ten (10) hour rule will be placed back on their run as
close as practicable to the ten { 10) hours as possible. All operators will be scheduled ten (10) hours
off between assignments, except in emergency situations, or when out of personnel. The Company
is responsible to make sure this happens. Extra-board operators, whose assignment for the next day
conflicts with the ten (10) hour rule, may request to be relieved to avoid having to invoke the ten
(10) hour rule. Operators will only be relieved if manpower is available. Operators being relieved

will only be paid for the actual work performed. In emergency situations, when above procedures

. are waived, operators will not lose any pay because of this rule. .

m. Window Dispatching (Show-Up): Operators assigned to a partial run must contact dispatch at the
completion of their run for possible further assignment. Work assignments on the extra-board will
be made in the order in which the work goes out with all known open runs being assigned first.
Upon completion of each assignment, the extra-board operator will report back to the dispatcher for
his/her next assignment, if any. An operator assigned to work a complete regular run shall be paid
the actual time worked.

n.  Emergency Work: Emergency work is defined as a sudden or unpredictable occurrence (such as a
major catastrophe or natural disaster) requiring the transportation of a significant number of people.
Dispatch will utilize any available operator(s} on the premises first, If additional operators are
needed, dispatch will call operators who have signed for days off and/or operators who are
regularly scheduled to work that day.

0. Regular Operators Returning to Work: When regular operators return to work, extra-board operators
who are working those operator sick runs, or other runs, shall be placed back on the extra-board.

p. Add-ons prior to and at the end of a regularly scheduled shift shal! be filled by the current Operator for
a maximum period of one and a half (1.5) hours per day. Other overtime assignments will be filled
first by volunteers indicating their desire to work overtime i the following order: Full-time Extra
Board Operators, Full-time Operators working days off, and Part-iime Operators. The Company will
attempt to equalize overtime among those persons desiring overtime work.

A 00043
CB Y4

00A9-00043

243



ARTICLE 32 - ATTENDANCE POLICY

Appropriate standards of attendance ensure that quality service is provided in all areas of our business.
When an employee is absent it increases the workload on other employees, This may result in less
efficient work results and overtime expenses. Absenteeism not only disrupts workflow, but could also
have a negative impact on morale. While an employee may be capable of doing a job, the job is not
acceptable if the employee has excessive absences,

First Transit has developed this Attendance Policy in order that both the employee and the company
understand what is expected of each other regarding an employee's attendance at work. This policy
establishes a principle in which an employee's occurrence of absenteeism is monitored as opposed to
the number of days absent from work. There will be occasions when the duration of time an employee
is permitted leave will be limited.

By monitoring occurrences, First Transit seeks to more effectively control employee absentecism by
identifying employees with habitual absenteeism problems which affect our ability to serve our

customers.

Excessive absenteeism affects the high quality service to our customers and daily operations. When an

-employee’s attendance becomes excessive it reflects negatively on our customers, passengers and . your - -

co-workers and it’s those concepts that support our Attendance Policy.

Proba mployees

New Hire and Probationary employees during their initial 90-day probationary period or company
extension will only be permitted to incur a maximum of 2 occurrences. Should a probationary
employee exceed this limit their employment will be evaluated for termination for failing to meet the

expectations of the probationary period.

No Fault Policy
The attendance policy is a NO FAULT policy and any time you have an attendance occurrence it will
be documented and charged to your attendance record.

Required Notifications
All employees are required to notify the dispatch office at 1-888-408-6889 no later than 2-hours prior

to their shift EACH DAY if they are not going to be able to work their shift,

Failing to call off at least 2-hours prior to your shift shall result in the following disciplinary schedule.
The disciplinary schedule for failing to call off at least 2-hours prior to your shift within a /2-month
foating period prior to an employee's last occurrence will be as follows:

1" OCCURRENCE Written Warning
2" OCCURRENCE Written Warning

3" OCCURRENCE 3-Day Suspension, Last and Final Warning
4th OCCURRENCE Discharge

NOTE: In addition to discipline being administered for failing to call out 2-hours in advance an
Attendance Occurrence will also be charged to the record of the employee,
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No Call/ No Shew Oceurrence
All employees are required to notify the dispatch office at 1-888-408-6889 no later than 2-hours prior

to their shift EACH DAY if they are not going to be able to work their shifi.

Failing to report the reason for your absence (including FMLA) before your shift start time or up to 60
minutes after your shift start time will be considered a No Call / No Show.

The disciplinary schedule for No Call/ No Show occurrences within a 12-month floating period prior
to an employee’s last occurrence will be as follows:

1" OCCURRENCE 3-Day Suspension, Last and Final Warning
2™ OCCURRENCE Discharge

NOTE: In addition to discipline being administered for incurring a No Call / No Show. An
Attendance Occurrence will also be charged to the record of the employee.

Time Limits

An employee’s attendance will be monitored based on the number of occurrences of absenteeism

- within a floating. 12-month period measured fiom the employee's last chargeable occurrence. - -

Absence Definition
An absence for purposes of this policy is any time which is lost by an employee not reporting for

assigned work when scheduled.

Tardy (Late Report)
Tardy for purposes of this policy is defined as a failure of an employee to report to the dispatch

window for work more than 59 seconds afier their scheduled report time based upon the Official
Clock (Time Stamp) in the Dispatch Office.

ekt
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Disciplinary e for Occu

The disciplinary schedule within a2 12-month floating period prior to an employee's last attendance
occurrence will be as follows:

1’ OCCURRENCE Courtesy Notification
2™ OCCURRENCE Courtesy Notification
3 OCCURRENCE Courtesy Notification
4th OCCURRENCE Courtesy Notification
5th OCCURRENCE Courtesy Notification

6th OCCURRENCE

7" OCCURRENCE
8" OCCURRENCE
9" OCCURRENCE
10* OCCURRENCE

Courtesy Notification

First Written Warning
Courtesy Notification

Second Written Warning
Third Written Warning
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11" OCCURRENCE Final Written Warning
12" OCCURRENCE Discharge from Employment

COrr C (8] 5
If an employee believes that occurrence is incorrect the employee will have 7 calendar days from the
date of written notice to dispute to the Assistant General Manager or designee and provide a reason
why they believe it is incorrect. After 7 calendar days the occurrence will not be corrected and will
stand on the employee’s record.
C tive
First Transit recognizes there may be instances when consecutive days of absence will occur. If an
employee is unable to report to work as scheduled for a number of consecutive days, and otherwise
complies with all applicable notification requirements, one attendance occurrence will be charged for
each 3 days of consecutive absence, as follows: '

1" day of absence Attendance occurrence charged
2™ day of absence No oceurrence charged
3™ day of absence No occurrence charged
4" day of absence Attendance occurrence charged
6" day of absence No occurrence charged
7% day of absence Attendance occurrence charged
8" day of absence No occurrence charged
9™ day of absence No occurrence charged
10" day of absence Attendance occurrence charged
R

First Transit recognizes that during the progressive discipline process associated with the
administration of the Attendance Policy, employees are likely to recognize the problems which may
be causing their absenteeism,

As an incentive for employees to recognize and deal with the causes and consequences of their
absenteeism, First Transit will provide a method by which employees may essentially reduce the
"charged" absences by three (3) per a 12-month floating period. Should an employee attend four @
consecutive Monthly Safety Meetings they will automatically receive a one (1) occurrence reduction.
Once you receive this reduction, First Transit will not charge the most recent absence when calculating
the number of absences for subsequent discipline. All absences will receive the appropriate discipline;
however, if an employee attends every Monthly Safety Meeting, it is possible to increase the number
of absences required before termination from 12 to 15.

Critical conditions regarding this reduction program are as follows:

a) The employee must attend four (4) consecutive monthly safety meetings

b) Employees may not "reduce” more than three (3) occurrences in a 12-month floating
period,

¢) Each occurrence will receive the appropriate discipline. The reduction program will not
excuse or remove the discipline which has previously administered; and will remove the
newest occurrence on record.

d) The opportunity to "reduce” a "charged" absence will not be afforded to employees
once a seventh (7") occurrence has occurred.

CBA _ 00046
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NOTE: Consecutive meetings will not be broken for employees who are on pre-approved
Vacation, or PTO time during the regularly scheduled monthly Safety Meeting.

Falsification of Records

Location management has the right to expect employees to provide a truthful and forthcoming reason
why an employee will not be reporting to work as scheduled. Falsifying the reasons for your absences
you can be subject to discipline up to and including termination in accordance with the Employee
Handbook, Section 11.01.

CBA 00047
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ARTICLE 33 - CLIENT CONTRACT TO PREVAIL

The relevant portions of the contract between the Company and its client under which an employee of
the Company performs work shall be incorporated by reference into this Agreement, to the extent only
that such provisions impose terms, conditions or requirements upon the Company and/or its
employees that are not required under the terms of this Agreement. In a situation in which a provision
of this Agreement is in conflict with any of the provisions of said contract or the directives of the
customer, the relevant portions of said contract or the customer directives shall prevail for all
purposes, notwithstanding the provisions of the grievance procedure. Nothing in this Article shall be
construed as subjecting any of the terms of the Company’s contract to the Grievance and Arbitration
provisions of this Agreement, nor shall anything in this Article be consirued as granting any rights or
authority to the union to negotiate any of the terms of said contract, this being the sole and exclusive
right of the Company. In addition, the Company and the union agree to ensure that the services to be
provided under the Company's contract with its client ‘shall be provided without interruption
consistent with the other provisions of this Agreement.

CBA 00048
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ARTICLE 34 - TERMS OF THE AG MENT

Section 1: This Agreement shall be in effect from the November 22, 2010, and shall remain in effect
through the November 22, 2015, and shall continue in full force and effect fiom year to vear thereafter
unless either party hereto notifies the other party, in writing, on a date not less than sixty (60} nor more
than seventy-five (75) days prior to the expiration date of the Agreement or the appropriate expiration
date of any extension hereof, of its desire to amend or terminate this Agreement. If the aforementioned
notice indicates desire to negotiate changes in any of the provisions of this Agreement, such notice
also shall specify the changes desired. Changes in the Agreement shall be limited to those outlined in
writing and all items on the Agreement not specifically set forth in the written notice shall be regarded
as automatically renewed.

It is the intent of the parties that a successor Agreement to this one shall be completed prior to the
expiration date and that all the terms of such successor Agreement be agreed upon without any
interruption of the Company's business and without either the Company or the Union engaging in
economic activity against the other. The Company and the Union therefore agree to commence
negotiations on a successor Agreement sufficiently in advance of the expiration date to allow for

settlement to be reached.

IN WITNESS WHEREOF, the parties have executed this Labor Agreement as dated below.

FOR THE COMPANY: FOR THE UNION
First Trhnsit Inc. f TEAMSTERS LOCAL 631

| n 4 —

k=

i
Nick Promponas, Senior Vice President

A ZJZ] (. ~€(11’MJ"?

¥

Al ler, Project General Manager Todd Clapper, Rggording Secretary
le-23 1o [1)23/10
Date Date
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Hired Before
11/11/2010>
5/11/2010 >
11/11/2009 >
11/11/2008 >
11/11/2007 >
11/11/2006 >
11/11/2005>
11/11/2004 >
Starting wage >

Classification
Utility worker
Tire worker
Mechanic A
Mechanic B
Mechanic C

APPENDIX A

Drivers Annual increase
Jan-11 Jan-12
5$12.55 $i12.81
$13.37 $13.64
$13.81 $14.08
$14.12 $14.40
$14.79 $15.08
$15.11 $15.41
31544 $15.75
$16.56 $16.90
$12.55 $12.81

Maintenance Classifications - Annual Increase

Jan-11
$13.44
$13.67
$25.04
$21.11
$18.45

Jan-12
$13.71
$13.94
$25.54
$21.53
$18.82

Jan-13
$13.13
$13.98
$14.43
$14.76
$15.46
$15.80
$16.15
$17.32
$13.13

Jan-13
$14.05
$14.29
$26.18
$22.07
$19.29

2n-14
$13.52
$14.40
$14.87
$15.21
$15.92
$16.27
$16.63
$17.84
$13.52

Jan-14
$14.48
$14.72
$26.96
$22.73
$19.87

Jan-15
$14.06
$14.98
$15.46
$15.81
$16.56
$16.92
$17.30
$18.55
$14.06

lan-15
$15.06
$15.30
$28.04
$23.64
$20.67

Payroll Note #1: Their will be one (1) annual wage increase for each of the Driver date categories and
Maintenance classifications outlined above that will take effect on the first pay period in January of each

noted vear shown above.

Payroll Note #2: The Company may assign an employee who, in its honest business judgment, is fully
qualified to perform work as a Driver/Trainer and may similarly remove such employee from such
assignment. The employee assigned to the Driver/Trainer position shall be paid a differential of $1.00 per
hour in addition to his/her regular rate of pay for all hours worked as a Driver/Trainer.

CBA 00050
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CERTIFICATE OF SERVICE

| hereby certify that the foregoing RESPONDENTS’ APPENDIX,

VOLUME 1, was filed electronically with the Nevada Supreme Court on the 21st

day of February, 2018. Electronic Service of the foregoing document shall be
made in accordance with the Master Service List as follows:

Joel D. Henriod, Esq.
Daniel F. Polsenberg, Esq.
LeAnn Sanders, Esq.
Benjamin P. Cloward, Esq.

| further certify that | served an electronic copy of this document on disk by
mailing a true and correct copy thereof, postage prepaid, addressed to:

Charles H. Allen, Esq.
Charles Allen Law Firm
950 E. Paces Ferry Road

NE Suite 1625

Atlanta, Georgia 30326

/s/ Leah Dell
Leah Dell, an employee of
Marquis Aurbach Coffing




DAECHER
2010 Market Street e Ph: 717.975.9190
Camp Hill, PA 17011 CONSULTING GROUP Fax: 717.975.3996

July 24, 2014

Ms. Taylor Trufille

Alverson Taylor Mortensen & Sanders
7401 W, Charleston Blvd.

Las Vegas, NV 89117-1401

RE: Chernikoff v. First Transit, inc. et al
Ms. Trujillo:

Subsequent to my initial report concerning this matter (dated June 25, 2014), |
have performed additionai tasks and reviewed additional materials. More
specifically, | conducted an inspection of an exemplar bus, and reviewed the
June 27, 2014 report authored by Mr, Ned Einstein. This will report will serve as
a supplement to my initial conclusions,

Inspection of an exemplar bus recently operated by Mr. Jay Farrales (Farrales)
indicated that Mr. Harvey Chernikoff (Harvey) would not have been visible in
either interior, rearview mirror after he slumped over into the aisle {see photos 1
& 2 below). This finding is consistent with Mr. Farrales’ testimony, as well as
video evidence showing that Mr. Farrales had to significantly change his viewing
angle when atlempling to {ocate Harvey when he was In this position.

More importantly, Photo 1 shows that Harvey would not be visible at all in the
windshield-mounted interior rear view mirror, In his report, Mr. Einstein
references a magnitude of times that driver Farrales shouid have seen Harvey
ealing and/or slumped over in his mirror(s) while scanning those mirror during
defensive driving practices. What Mr. Einstein fails to recognize is that defensive
driving concepls apply fo the driving function, not a passenger monitoring
function. As he also notes in his report, when extensive passenger monitoring is
required, personal care attendants or aids are utilized. Defensive driving
education and practices focus on awareness of spaces around the vehicle being
driven, as well as location of other vehicles in reference to that vehicle. Mirror
scans addressed in accomplishing this task inciude checking side view mirrors
and the windshield-mounted rearview mirror, Scanning/menitoring passenger
compartment mirrors located significantly above the roadway plane are not
included in defensive driving practices; in fact, doing such would be
counterproductive to driving a vehicle safely and avoiding collisions and roadway
conflicts,

Docket 70164 Document 2018-06965 138




Ms, Taylar Trufille
Jity 24, 2044
Page 20f4

R

Photo [
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Ms. Taylor Trujitle
Jeily 24, 2014
Page 3 of 4

In reviewing Mr, Einstein's report, it is clear that many of his opinions and
conclusions, which were repeated time and time again, are based upon
assumptions, unsubstantiated claims, erroneous ‘facts’, misinterpreted or
misconstrued testimony, or information confrary to testimony. Instances include,
but certainly are not limited to:

* The assumption that Jay Farrales should havefcould have seen Harvey
ealing;

* The assumption that Harvey ate on the bus before;

* The misconstrued testimony that Jay Farrales allowed select persons to
eat on the bus; :

* The assumption that Farrales could see Harvey slumped over in the
mirror;

¢ The assumption that, somehow, Farrales was (o know Harvey had choked
(even if he did);

* That CPR and First Aid training is typicaily provided by transportation
companies;

* That the Chernikoffs’ never received the RTC Rider Guide;

* That Farrales failed to quickly notify dispatch after he determined Harvey
to be unresponsive;

* The misinterpretation of ADA requirements and related First Transit policy
regarding assisting passengers;

* Assumptions regarding the operation of first Transit's dispatch and
communication systems; and

+ Gonclusion that Jay Farrales was not a defensive driver,

Additionally, it should be noted that Mr. Einstein offers conclusions or opinions
that clearly lie outside his experience and expertise area.
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Ms. Taylor Trufilio

Jiely 24, 2004
Paged of 4

Concluslons
Additional tasks performed in this matter have not altered or affected any of my
previously stated opinions or conclusions. However, | do have ane additional
opinion to offer:

+ If Jay Farrales had paid as much attention to passenger behavior, as is

suggested he should per Mr. Einstein's report and conclusions, the risk of
being invalved in a collision would have risen substantially,

Yours truly,

Matthew Daecher
Transportalion Safely Specialist
Accredited Accident Reconstructionist
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s MORTENSEN & SANDERS

~ “LAWYERS
LAS VEGAS, NEVADA 89117.1491

7481 WEST CHARLESTON BOULEVARD

ALVERSON, TAY.

{702) 384-7000

- - - T 7. L - T X T

NONON NN N ) —_ _ e e
wqmmammﬁog_aqaa-hmm—o

CERT

ALVERSON, TAYLOR,
MORTENSEN & SANDERS
LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard

Las Vegas, Nevada 89117
(702) 384-7000
Attorneys for Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA

ok

CASE NO. A-13-682726-C
DEPT. NO. XXIII

The Estate of HARVEY CHERNIKOFF, Deceased; by
JACK CHERNIKOFF as personal representative,
individually and as heir; ELAINE CHERNIKOFF
individually and as heir,

Plaintiffs,

FIRST TRANSIT, INC., LAIDLAW TRANSIT
SERVICES, INC. d/b/a FIRST TRANSIT; JAY
FARRALES; DOES 1-10, and ROES 1-10, inclusive,

)
)
)
)
)
)
)
Vs, )
)
)
)
)
Defendants. )

)

CE TE OF CUSTODIAN OF RECORDS
(To be Completed whether records are attached or IF there are NO records)

STATE OF NEVADA )
COUNTY OF CLARK ; >
NOW COMES the undersigned who, after being first duly sworn, deposes and says:
1, That the deponent is an employee of Clark County Coroner Office, and in such

capacity, is the custodian of records for that office, entity. and/or institution.

L5#19969

CLARK COUNTY CORONER 00001
[FICATION

00A3-00001
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» MORTENSEN & SANDERS

. «AWYERS
746t WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1461

ALVERSON, TAY |

{762) 38000

MO0 = D Wt B W I e

NN o —
wwgmﬁmﬁﬁg'ﬁ?;q;&zaﬁ-zs

| person with knowledge in the course of a regularly conducted activity of the deponent or the

2. That this deponent was setved with an Authorization for the Release of Protected
Health Information in connection with the above-entitled and numbered matter, calling for the
production of information pertaining to HARVERY CHERNIKOFF, Date of Birth:
I st securicy o N

PLACE AN “X” BELOW IF PROVIDING RECORDS

_A_ RECORDS ATTACHED on %-3-20%

3. That this deponent has examined the original of those records/information/files
and has made a true and exact copy of them, and that the production of same attached hereto is
true and complete.

4. Thatﬂ:eoﬁgﬁmlofthoaemonis-wasm&deatormtheﬂmef&em
events, conditions, or circumstances recited therein by or from information transmitted by a

office (or entity) in which the deponent is engaged.
OR, IN THE EVENT NO RECORDS WERE FOUND PLACE AN “X” BELOW:

NO RECORDS FOUND
DATED this _Z,_"f, day of Febm;fj L2016

this R day of_Tebrunssy_, 2016 N -
: €0 omy s, swoct o
= pppoiimentho 14-153%5-1
" MyApnt, Expires 111418

In and for said Countyafid State
n:\eann. grp\cases\ 19969 records requastsieonharveryelark county coroner.doc

LS#149969
CLARK COUNTY CORONER 00002

00A3-00002
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2

Glark County Coroner __

1704 Pinto Lane AUTOPSY REFORT
gy, setee Gasa Number: 1106667
July 30, 2011

POSTHORTEM BXAMINATION ON THR BODY OF
Harvey Chornikofg

vate of sirch: [N Age: 51  CASB NO: 12.8667

BXAM DATE: 7/30/11
BXAM TINE: 0900 hours

Box: M Ht: &3¢ WE: 128 iba. BXAM TIME: 0500

WD: Daniel Lingamfelter, D.O.  DATE OF DEATH: 7/25/2011
! TIME OF DEATH: 0830 hours

The body is that of a normally-developed, wall-mourished, adult

Ww.m %hc‘gmuau:oéznm ?Eh‘:g
ie wit | .

County Coroner identification tag is around the t grest toe.

The body is received clad. See property inventery list. The
clothing is released with the body.

mamrmmmaummosmm Rigor
mortis is déveloped in all extremities and &he Jaw.
kam-mm dividity extends mrtm:mmior
body surfaces,
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Clark County Coroner

el mﬂz Lane AUTOPSY REPORT
Lis mﬂmﬂ Case Number: 11-06667
PACE TWO

in good condition. The decedent is clean shaven. The external
genitalia and perineum are unremarkable.

Approximately S0 grams of tan, partially masticated food is

impacted within the oral cavity and uppsr airway, A strong
peanut butter odor is noted. The food is vremoved and

photographed for documentation.
Besidés the evidence of injury to be described, the remainder of

the external examination of the body is unremarkable.
EVIDBNCE OF MEDICAL THERAPY
There 'is no evidence of medical therapy.

EVIDENCE OF INJURY
A 3/4 inch purple-gray contusion is on the left elbow.

A 2 3/4 inch pink-gray contusion is on the lower anterxomedial
right thigh.

TOXICOLOGY
No druge identified.

Secondary tissemination of this document i prohibited.

- CLARK COUNTY CORONER 00004
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AUTOPSY REPORT
Caso Number: 1106667

A. Large, impacted food bolus (50 grams) recovered from the
oral cavity and upper airway.

B, History that pubject was discoverad unraspensive on a
bus while eating.

OPINION: IX€ is my opinion that Narvey Chernikoff, a Sl-year-old
White male, died as a result of choking.

MANNER OF DEATH: ACCIDENT.

Olssemination iy restricted.
Secondary disssmination of this document is prahibited. 7
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&NMS o o gy OO
433A, Wow
) mmmunm

ool mm@ngishe.com
RibartA, Middisberg, PYD, DABFY, DABCC-TO, Lsborstory Director

8y 54 118867
Roport lssued 621062011 11:01 chet® 11339385
Age 1Y
Gonder Malo

™ Gk Couny Coroner Oftn Workordor 11203805
% Pagotof4
Las Veges, NV 69108

v
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ONMS =™ e

Pago 2ol
Detalled findinge:
Antlysisiénd Comments  Result Unlts m. Specimen Source Anciysts @y
Sodhum (Viiraous Fliid) 130 mmain, &0 003 - Vitreus Fhdd Chamisty
Polaslum (Viredys Frul) 11 mmoll 10 003 Vitrecys Fluld m
Chiorido (Viveous Fiuld) 110 mmoiL 70 003 Vitreous Fiuld m
Ghcoss (Viyecus Flukd)  NonoOolecled  migidl 3 003 Vitreous Fiuld %y
m Nltrogen (Vireous 19 mgidL ap 003 - Vitraous Fuld m
Creatinine (Viresus Fluls) 080 mpiL. 080  003-\ireousFutd m

Ctharthiin thoa Sxaminatien of the
m m Wmmummmmmmu

Roference Commants:
1. Chioride{Vitrects Fiuid) - Vireous Fluke:
Nk 108 - 135.aimol).
2, Crostinine (Vitrasua Fiuld) « Vireous Fluld:
Nomsk 06-1.9mgloL
3 Giibose(vitmols Ful) - Vitreous Fiuld:
Normes-«300'mgiaL
Poptmdnsnvviieous glucass cenpentrations >200 mp/dL am associatod with hypamiycemia,
vitrpoub oongantrations repidly after daath both tn vivo enst L v, care .
hish &mmm;dmm of viYeaus glucosa for up to 30 days has been noted
4. Polasslum {Vieous Fiuld) - Vitragus Fluls:
Nomeah <18 mmein,
6. Sodiymv{Viirecus Fluid). Virpous Fid:
Normsh 438- 160 mmotl.
8. Ures Nitrogen (\vecus Flus) (VUN) - Vitreous Fiuid:
Normat:8+ 20 mgidL
| Semple Cofmmenta:
001 PiyeicienPitnslogiit- Neme: LNGAMFELTER

s e s e e i

data will be
hes boen meinfained fof the-anslyses by NMB Litis,

CLARK COUNTY CORONER 00007
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11-8887

ONMS =™ m

Fagado14

Wmmﬂ%m '

o, o

Laura M, Labay, Ph.D,, DABFT, DABCC-TC
Foransic Toxdcologist

Anatysls Bummary and Reporting Limits:
Acode 1019FL - Elsctrolytes snd Glucaso Panel (Viveous), Fiuid (Forencic) - Vitreeus Fluld

~Angiyals by Chamistry Anglyzer (o1
Sompeund Bal timit Lompound Bal.ulmil
Chiorids (Vitraous Fluld) TOmmein Palogsium (Vitreous.Fliuid) 1.0 mmotiL.
Creatinina (Mirecus Fuld) Q.60 mghiL Sodium (Vitreous Flutd) SOmmeR,
Giucose (Vitracus Fiult) 35 mgriL Uren Nitrogen (Vitlegus Fluld) 0ma/L

Acoda 621678 - Buprens/phine end Mataboliia - Free (Unconjugatad) Confimation, Blood (Farensic) - Heart Biood
~Angiysis by High Parformance Liguld Chromafography/Tendem Masa Specliomaty (LC-MB/ME) for:

Somoound Bol.Linit Compound Bot.Lin
Buprencrpting « Freo 1,0 ngimL, Nortugranorphing - Frea 1.0ngimt.

«Anglysis by Ensjma-Linked Imminoeoibent Asssy (ELISA) for:

Comsdund Bob Uimi Gomprind Bob.imit
Amphatamines 20ngfml. Meihadona 26 ng/ml.
Cannabinolds 10ngiml, Propoayphene 50 ngiml.
Cocalne 7 Matsbeltas 20ngimt.

~Anglysls by EnzymesLinked (mmunosarbant Assay (ELISA) for:
Comagung Sa.umit e Batbim3
Sallcytatas 120 mogiml

JAnsiysis by Engyme-Uinkeis inmuncsorbent Assay (ELIBA) for.
Gomocund Bet. bimi Camngurd Bat imh
Buprenorphina f Metebelile 0.50ng/mb.

«Analysis by Hasdspsca Gas Clromstogrephy (GC) fon
Comnound A Sempoupd Rolpimit
Acstons 1.0mgldL Isopropanc) 1.0mgrdlL
Ethandl 10mgleL Metheno! S0mgHdL

~Anztysls by High Pestsrmance Liguid Chiometogrephy (HFLG) for:
Campgund Bal.timi Comaound Rol Limi
froe 3,0mogiml.

GLARK COUNTY CORONER 00008
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< Patient (D 118887

Pagedatld
Antlyats Bummary and Reporting Limita:
mwmnmmmmmmwmu
Lompound Rolbing Lomneund £ bimy
Fentanyt 0.10ngimL Narfantanyl 0.20ngimt.

CLARK COUNTY CORONER 00009

00A3-00009

164



RECORD OF EXAMINATION
M-51  07/3022011 CCOCME CLARK COUNTY CORONER
EMPH E N\ EXAMINATION
Mg Vv 7Y Under 1820 Cased__J(- GGagy
ruscogis_Ciggoulfller  borvsstevess _TEON._ Cie Tots omaas.
Date of Examinations  7°33%/ Time of Examination: oead

EXAMTYPE: Actoptyt . MbdloalBxanre_ Hlad Posts__ NoPoramstc haterests ___
mmlhms Toxfcology _____ Microscople____ Further Studles Pofice Investigation ___

DNA Blotter,__ 2 mmsmu._____

CERTIFICATION
m«m.&.ﬁg
Due to:

DateofInjury: 229:4/ _ Timeofinjury; 0830 _ Loeation of Injury: L fneuo 4

Mangerof Deaths__A tohlact Date Unpeaded:
ME QA Exteraa)l QA
Review - Review By:

DATE: ‘DATE:
CAUSE OF DEATH 18 DUE TO COMMUNICABLE DISEASE: [ YES ,BNO

Joxicor o6y
Toxteology Specimen(s): [1No Specimens Submitted  [INoTox Requested ] Specimeus an Forenstc Hald
Specimens Submitted:
SubmitDate___Z-30-4 ___  Toxicology Results Returaed Dage:

m_.d.l:: | mm

CLARK COUNTY CORONER 00010
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2oB 19/6]57  casend-obsey
DATEOFOEATH . 2200 ofy
DATE OF INSPECTION . 238/ _ 98w 6900

ACE_ S pate_ O sgx

neowr—_63° wEiGHT I&F

§ SCALPHAIR &£
g‘: MUSTACHE ——BEARD ..
eves: .oren Qafid ek cLouny
COLOR:

CAUSE OF DeATH: _Chobing

MANNER OF DEATH:

NATURAL @ SUICIDE
A

Slignature

25847 IAN'SY
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PO‘ESTMGFITEM TQX!GOLGGY

Esnleﬂc‘f‘oliqdm - Thary ul]nﬂmﬂ#cniwﬂm  Endoctinplogy Tosiing « Motals ‘rnsm
B ng!hr Ewmmqunfmt-m !:xmum

N M o1 e 0 44330385
~Willow Grove, Pannsylvania 19080 AinriLE '

o Ris)esraat0 (00)s2ea6n] F: (o1) e 2072 ]ﬂﬂ"ﬁuﬁm :
w«w‘imﬂahs.mm ) pirrp P -

" I_ﬁz?;g-@ !

| Cherinkof¥, Han'ey o H 6667

ALLOURT NJFMH”'S“

“bLad COUNTY CORQNER'S OFFICE |
704 PINTO LANE .
LA VEGRS, NV 63406 )

nm:m oR nrnx 10, bﬁﬂ‘-L BI:!.OW

M5 077301201 QCOCME

i
ﬁ{ EMPY_

AIMENTYEELS);

R = 4

m Ohristenium (B e {jnﬁr-mmm —
Db e - LIy ant einsime.
- i Wergaus

Eltied [:lﬂi.ln Bower . mm egﬂhl;%}ﬂ!ﬂ

oﬂmtuudnd Alcohal Predaiingd:

{cunlhmaﬁ!&quanllmnd} B and _ | sl 0is i ' d . B ' o
mmm p!us 8050 ot r“’ | scasd  JE COFY
. Hrmnd.& nmabad_ (:ns:! history avalualion and LI
o By dun glidanco by @ leading NS 8 _ e
(380510 {yiina) . 40528 (blood) | labs iokicologist. ':'-Keep"‘f-h is C.pr' e
CIep5iSE {serusplasmal a5z p 8 8050L" =Casn confgrenco ;.‘arliclpalfnn. : o o ik
360511 (tinsuin) , | creons mﬁi‘g :’emﬁrsivernme E:aaarr iavel), For Your Records

ﬂmﬂmg | Qosatsiuriney - - mosm.{mﬂwl '
sic PLUS : 80920 fudng) - . ORTANT:
? oUssue Duosamqissua) your control
udme . fluld CIBUB2RLE (lhuld) | DoteaT masu.ﬂ allable
T nwramipliEng 1 : | CiooserL uig) - whﬂn i'~qvtr.n 8
- &‘J : about specimen status, |
TP RO TERTING RECUSOYED - Planse atiach case hislor j and i

Include g Hst of all knowr)
| fetovant modientions.

S T010FL Eichoies & Ghiosa P (Vo) £124198 gl (141878 SIDS Serson

DI2164FL Glugose, (Vitigous) -+ (161048 ‘FroBoam Seen - CI700081 DNA Analysis
Dhoi70¢s, Alconot Pariay, ({freoud) Floio £101038 Environmontal Bxposurg (1930750 Mol GHA Bt
D018 Alcohol Sorann (128938 Malals Palsnning. Bloce 3220481 Qg Weniticalion
Cia0z8  Carton Monoxide (126830 Malels Polssning, Udng  LI73065L V:STA Anaiysis

Othor: "S0L0 Hxpen Yeu Cato Addeon

Horo ntormation on thase taeta including speclasen m‘ééi&n tndgimatlon Gad bo lund'on ovf webalts of vesve, urtlahs.com

. DATE. e REUNCUSTGRY _HEGEVADEY PUNPOSE OF PAnsFER
A | B ﬁ;ﬁ _emnw eelse | voop@d,

MOTE: We do nol provide
Fedicam, Medicajd orany
oiher 3ed pariy tll.lng norvicus,

PRI (a/10)

CLIENT COPY
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n-ummnuu-mmmammuﬁmumumtummmnn-nu

Specimen(s) Submitted: |
Mo beah —  S— M

Heart Spleen____

S:tm— Kidney___ Decomp Fluld___

Other,

mnuuummiummmmmumanmmamutuﬂnammamt

TESTING REQUESTED

ABOVE SPECIMEN(S) ON FGRENSIC HOLD, NO TESTING'REQUESTED___
ummumu-nntummm:ﬂamtmhunmtuwﬂnsmun

VITREOUS TESTING REQUESTED:

mtm:/ FORENSIC HOLD, VETREOUS, NO TESTING REQUESTED_ _
Ketones___
Vitrecus Etoh___

Goyriar Initialsfor Receipt of Specimens________ DatecofRecelpt_
Roviead 0240TME

CLARK COUNTY CORONER 00013
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CORGNERMEDICAL EXAMINER DECEASED casenio,_ 1V Db 7
$704 Pinie Lorels NEVADA FINGERPRINTS  oms
FPC

B, LEFT RtHa ' 12’. LEPT LITELE
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e CLARK COUNTY CORONER-MEDECAL EXAMINER
' 1704 PINTO LANE, LAS VEGAS, NV 89106
m«M 7024553210
AUTHORIZATION FOR RELEASE OF REMAINS

mmﬂﬂm—mw 1O0S  cases |\~ Ololst

, DECEASED,

in, do hareby authorize the Office of the
, Nevada, to release the ramains of the the aforementioned decedent

" N
MORTUARY:
The mm-nymnymmmmwmmummwmwm

Caunty of Clark, for mmmuf remaing 85 diracted and a copy of @ valid signature (s hereto
muaMummmme,m

poter_1[2AU Y sign meﬁ“"m
mm

mmmnmmmm&mwmmmm Nevada, the
remaing and any personal articles listed below of the above dacedent. '

Mortuary Represantative: Print nama: 22 /% D - Sy 4T
Mertusry Representative; Signature: =2 42, pote: 2~ 520

Clothing retained for evidence:..
(see file for sgency)

Viscara

24 . Release: Date:___ Time: when done;____

Notified teortuary for Pu; Dote: 14240 mime: SD __ spoke to: Uit Junags,
Z™ Notification for P/U:  Date:, Time:, Spoks to:,
Commants:,

Hold for signed release until: Oate:

Time of relesses_J24Y_ WW(MMMM

o2

CLARK COUNTY CORONER 00016
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emmmvmmmw as:

DECEDENT'S NAME: )
Pick-up Location: (4 :
Does deceilgnt have ahy (NON-PALM) idenfification? GCwo
Docs identification.agreo-with decedent’sinam? ves (]wo
Describs body tag ar identification:

.
Bii¢Ry nbte coltditich of decedent, any télted. Slothing, or otlier information to help confirm

PALM 1.D. TAG NUMBER ATTACHED TO DECEDENT ___ 2820490/

B €Top Copy« Pl Moy 8336m Copy» Cusamary

CLARK COUNTY CORONER 00017
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SERAGAY OF ehsonss wvecrs #’/ 106531
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: mhm’? t‘:m! Newadh g1,

Py -
Eiwmw I¥) biting Recunds ?
pypo _mnguhammw or <laim procets nvolving the nampd
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Januasy 9, 2012

Re:  Oue@lionc  Jack Chemikoff, next of Kin of docensed, Harvey Chemnikoff

Deat Sir onMidal,
mwm.mmmw Gom decessud’s naxe of kin, 4

scpaate chacks snd = o of the donch conificnte. Wo nak ‘thMnt of the

-
DERNSTHIN& FOUISON - 3108, JONBS RLVD- LAY VEGAR, NGVADA S9107 « PAX: (1) 1966220 « 901 (02) 3560354 v

e = .

CLARK COUNTY CORONER 00020
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BERNSTEIN & POISSON
mwmmam

8. Janey
mm Nevada 89107

Pacous roa) 255 o500

the sugviving of H Cheenikaff, deceased, authorize any and
vestgative suhorities snd o

of all reports concéming the death of July m%wuﬂmwm
overa $on on
s and records w0 Juck 6. hml{n:,@ha&&ﬂ,ﬂq

k-Pgisson, 327'S. Jones Blvi, Las Vegas, Nevada 89107,

Md&LLdAyof

BERNSTEIN & POISSON - 320 8. SONBS BLVD- LAS VEQAS, NEVADA 89107 - FAX: (702) 2556280 - TEL: (703)338.4556

CLARK COUNTY CORONER 00021
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Tos +17023857000 From:

3 ! imer 11t . 38
7024557137 Date: 29/09/14 Timer 11:39 Pﬂgff. .
" Pace  36/3%

B9/29/2014 11:18 7824557137 CCFD RECORDS
Clark County Fire Department
676 E. Flamingo Road
Las Vegas NV 89118
CERTIFICATE OF CUSTODIAN OF RECORDS
State of Nevada )
. ) 1SS,
County of Clark }

Under penalty of perjury, the undersigned deposes and says;
1.
2,

That the deponent is a Custodian of Records for the Clark County Fire Department.

That the deponent has examined the original of the attached records and has made a true
and exact copy of them and that the reproduction of tham attached herelo is true-and
complete.

That the-ariginal of those records was mada at or near the time of the get, svent, condition,

opinion or diagnosis recited therein by of from.informiation iransmitted by a parson with

knowledge, in the course of a regularly eonducted aclivity of the deporient or Clark County
Fire Départmeant. ' '
Itis also understaod that this affidavit Is imitsd to the information supplied to me, {hat the.
certification la contingent Upan acciirate information Supplied by the requestarsubpoena,
and such records may exist under anather name, spelling, or other idertifying data not

provided-to the affiant.

CUSTODIAN OF REGBRDS

9 ¢

Fworm 1o before me, a Notary Public on thig/ g E ' day

CCFD 00001

To: +17023857000 From: 1024557137 bate: 29/09/19 Time: 11:39 Page: 38

00A5-00001
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To: 417023857000 From: 7024557137 Date: 29/09/14 Time: 11:38 Page: 36

99/29/2014 11:18 7824557137 CCFD RECCRDS

PAGE 36/38

Prehospital Care Report Summary

Clark County Fire Department
Date:07/20/2011 Coll #:1186058 Boekiat:70549841 Branch: Station 12 Time Zone:AmericalLos_Angelss
Call information: :! m Transported 0
Disposition: Dead Prior To Arrival n vy ek
Unit #: R12-R12, Ambularca=Land Trip Type: NIA SPatlonisat Scona: WA
R to Scene; Emerge
h:?dmnﬂw: eraonoy Cell Recalved: 08:08:44
Inoldent Locatien: 8 Valley View Blvd / Sirlus Ave - Clark County, NV 89102 (Clark County) Diapatchad: 08:08:50
incident Type: Streat/Hwy En Route: 08:10:04
On Scene: 08:15:14
Recolving Facility: N/A- Palient Contact: 08:15:30
Faclity Address: Left Scene: N/A
Destinatlon Typa: N/A At Destination: NIA
Dest. Reason: NIA Transfer of Care: N/A
Registration § NIA In Sarvice: 08:41:00
Loaded Mileage: N/A Tima On Scana; INJA Min
Craw Mambars: Matihew Sagolan, EMT Intermadiate(DOC); Raymond Nelson, EMT Tima to Destination:  N/A Min
intermediate; Ambulance Medlo West, Advanced Trained Paramedic Tatal Timo of Run: 32 Min
Moved to AmbBy:  Transport Position: From Amb By:
Call Origin: NIA Lights/Siven: Scane-Not used / Destination-Not used
Patient Information: oos
::m R Gender:Male
Phone: Ago: G0 Years
Email: Welight: Brogalaw:
SSN: -
Driver License:
Oihar Contzct Info
Nama: Phone: Celi Phone:
Rolatlonship:
Currant Meds: Comments:
Env Allergles: Commaents:
Med Allergies: Gommaonts:
Patlent Physician:
Advanced Directives:
PMH:
Comment:
Payer Information:
Clinlaal: Medical Need:
Onset Date/Time:
Dispatch Reason (EMD): 32B-Unknow 32B-Unknown Problam (Man Down)
Chlef Complaint:

Provider impression: Obvious Death
Mechanism of Injury: Unknown
Pratoecel 1: General Patlent Care Protacol 2:

Assessments:

s PSP T e ——
PCR 1011

08/24/14 13:32 Dedorah Clupinsia Confidantial PHI < 2000-2014 Banslo - HeaihEMB®  07/25/2011 Calil 11880£4 BK: 70540841 - 1 of 2

CCFD 00002
To: +17023857000 From: 7024557137 Date: 29/09/14 Time: 11:38 Page: 36

00AS-00002
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To: +17023857000 From: 7024557137 Date: 29/09/14 Tine: 11:39 Page: 37

89/29/2014 11:18 7024557137 CCFD RECORDS PAGE 37/34
Time Employea Type Summary
Vitals:

Time Empioyee Summary

Narrative Hiatory Text:
R12 ARRIVE TO FIND APPROX 80-80YQOM SITTING UPRIGHT IN BUS PULSELESS, APNEIC, UNRESPONSIVE W/FIXED PUPILS,
PT SKIN WAS MOTTLED WILIVIDITY, ASYSTOLIC ON MONITOR.

BUS DRIVER ST3 PT IS AROUND 40Y0, HE PICKED HIM UP EARLIER THIS AM, PT WAS AMBULATORY W/OUT ABSISTANCE,

SPEAKING / RESPONDING NORMALLY, BUY SOMEWHERE EN ROUTE TO DESTINATION PT BECAME UNRESPONSIVE AND HE
WASN'T SURE IF HE WAS BREATHING SO HE CALLED HIS DISPATCHER WHO CALLED §11.

Auth Signeture: No Privacy Slg: No  Unable to Sign: Na  Refused to Sign:No

Recommended Service Level: BLS [ Dispatch Service Laval: ALS

B i i il s ST T e o ———— e ]
0872414 18:32 Deborzh Clupingid Gonfidenttal PHI <9 20002094 Bgnsia - HoalhEMED 072002011 Call 1488058 BK: 70849849 - 202 PCR 1 o1 1

CCFD 00003
Tot +17023857000 From: 7024557137 Date: 29/09/14 Time: 11339 Page: 37

00A5-00003
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Hours of Operation and
Service Area

RTC ADA Paratransit Services operates
24 hours a day, 365 days per year,

The system operates within the
urbanized area of Clark County as
required under the ADA. Areas that are
not senviced by RTC fixed route services
may not have service through RTC ADA
Paratransit Services. ¢

A supplemental service zone exists
outsice of the service area required
by the ADA. The supplemental ser-
vice area Is determined by the current
RTC fixed route bus system. Special
fares and reservation policies apply to
travel within, into or out of this area.
You were informed as to whether you
live in the supplemental service area
when your eligibility was determined.

Neilis Air Force Base permits drop

¢ offand pick up at designated areas

only, Please ask the Customer Serice
Representative when you are schedul-

i Ing your reservation where you may

be dropped off at the base. Custom-

. ers must have a valid military iden-
2 tification card in their possession.

Call Before You Move

The RTC's goal is to provide the best
customer service possible. As g sug-

- gestion to help serve its riders, the

RTC would like to remind customers to

. call RTC before changing residences

to verify that public transportation is
avallable where they are moving. This
preventative step Is similar in concept

. to the Public Utility agencies want-

ing people to call before they dig. The

- RIC understands that transportation

and mobility are critical to our special
services clients, and that it is just as
important to others on our fixed route
service. Don't leave yourself without
a ride. One calf is all it takes to RTC
Customer Service at 228-4800.

Fares

RTC ADA Paratransit Services fare is broken
down into various categories. The foliowing out-
lines the rate schedule for a one-way trip.

RTC ADA Paratransit Fares
Effective January 10, 2010

Amount Type
$2.75 Base cash {one-way)

53 Peak period
(6am. -9am. &1pm. -4pm.) Mon. - Fi.

$6.00 Strip zone
$4.00" Supplemental fare zone

§80 Unlimited RTC ADA Paratransit monthly
pass (expires at end of calendar month)

$150  Supplemental zone pass (expires at
end of calendar month}

$.50*  Shopping carts (one-way)
Free Personal care attendant

$6.60  Pre-paid punch card (10 fifty-cent and
two (2) twenty-five denomination spots)
No expiration date

$16.50 Pre-paid punch card (30 fifty-cent and
six (6) twenty-five denomination spots)
No expiration date

_. NOTE: Passengers are responsible for paying their
“fare at the time of boarding. Failure to do so may

result in the customer not being transported,

Companions are charded at the same fare amount
s the ADA passenger.

lease have the exact fare ready. Drivers do not
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Paperless Fare

Paper passes are no longer issued to clients when
they purchase a monthly pass, The RTC will make a
notation in the client's file that a monthly pass was
purchased, and all drivers will be notified that the ali-
ent is eligible to ride for that pald month. If omissions
oceur, please pay the fare and then immediately
contact Customer Service at 228-4800. Please note
that the fare will be updated to the client file the day
after the purchase is processed. No payment will be
tequired for each ride scheduled during this month.
Please remember that it will take at least one day

for the clients file to be updated after processing

the purchase. Please allow 5-7 days for all mall and
internet sales, and ane day for purchases made at
one of the transit terminals or administrative building.

A Paratransit monthly pass and pre-pay card can be
purchased on the Internet at:

rteshv.com
or by mailing a check or money order to:

RTC ADA Paratransit Services
600 S. Grand Central Pkwy., Ste. 350
Las Vegas, NV 89106

If you have any questions regarding fare sales, please
call Customer Service at (702) 228-4800.

Sorry, we cannot accept out-of-state checks or third-
party checks. Checks must be pre-printed with the
rider’s name, phone number and 1.D. number.

Fares must be paid at the time of boarding a vehicle.

Reservations

Reservations can be made seven days a week be-
tween the hours of 7 a.m. and 6 p.m., by calling Cus-
tomer Service at (702) 228-4800 or (702) 676-1834
(TDD} for hearing impaired. Resetvations may be made
from one day to three days In advance of the day of
travel. Please note - there are special resetvation poli-
cles for travel, including travel within the supplemental
senvice zone and for non-ADA efigible customers.

Please Have the Following Available:

» Your name "

P The day and date of your trip

P The exact street address, building or facility name,
including the apartment, buflding, ot suite numbers,
for both pick-up and drop-off locations, and if you
have 1t, a phone number for your destination
and gate code

O

.3 Weekend 1}

b The type of mobility aide(s) you will be using*

¥ The number of people traveling - will you be taking
a companion or Personal Care Attendant?

b The time you wish to be picked up, or in the case
of a work, school or medical appointment, the time
you need to be at your destination

* Passengers cannot travel using a mobility device
unless it has been approved and your file is updated

Please note;

P Trips may originate from any location within the
ADA Paratransit service area. Rides may be
one-way, round tip or multiple rides.

b Once a ride has been scheduled, additional people
cannot be added.

» No changes can be made to any trips on the day
of your scheduled ride. ’

The RTC's Customer Service Representatives will do
their best to accommadate the times you desire;
however, alternate times may be offered. The RTC
may negptiate the times of your trip by one hour,
For example, If you would like to be picked up at 10
a.m. and that time is not available, we may offer
you a trip as early as 9 a.m. or as late as 11, a.m.

The intetval betwsen pick-up times on the same
day is recommended to be at least two hours. For
example, if your scheduled pick-up time is 10 a.m.,
it is recommended that you do not schedule your
next ride untif 12 p.m. This will heip to ensure you
have anrived at your first destination with enough
time to travel on your second or return ride.

Subscription Service

Subscription sewvice is available for trips that are
considered as being conslstent and repetitive where
continuation will extend over a period of at least 90
days. Once subscription service goes Into effect,
there is no need for additional reservation calls.

ere are three categories of subscription
uests, each with different criteria:

Vil
i *‘F!_J,'{ffcsggkiy trips - will oceur at least three
(5‘3%4:@&3 over a seven day period
2 Weskday trips - will occur at least
two (2%:Ai es, Monday through Friday

DS will occur at least one
(1) time on Satdiday and/or Sunday

=)
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To be considered for subscription service, a person
must demonstrate a pattern of no excessive can-

. cellations or no-shows. Requests may be made by

contacting a RTC Customer Service Representative,

The RTC offers subscription services as an op-
tiortal component of service, Subsctiption ser-
vices are allowed under the Americans with Dis-
abilities Act (ADA) of 1990 but not mandated.
Your request may be placed on a waiting list.
When a space becames available, the individual
will be notified. Requests are malntained for
four months, after which, you may re-apply.

Arrivals & Late Arrivals

Passengers should be ready to depart when the
vehicle arrives. The drivers are Instructed to wait
no longer than five minutes after the scheduled
time. If your vehicle has not arrived within the 25
minute [ate window, you may then elect to cancel/
decline the ride with no cancellation points pen-
alty. Please remember to call and cancel the late
ride andfor any return rides you may have sched-
uled. Vehicles arriving within five minutes before or
25 minutes after the scheduled pick-up time are
considered within the window for service, While the
RTC strives to provide on-time service, many fac-
tors may result in a delayed pick-up. If your ve-
hicle has not arrived within the window for service,
please call the Inquiry Office, open 24 hours a day,
seven days a week at (702) 228-4800 and press
3 at the voice prompt or (702) 676-1834 (TDD).
Please refer to page 13 for the points policy.

Gated Communities

If a pick-up location is within a gated community, it
is the customer's responsibility to arrange entry for
the vehicle. When you schedule a trip, please con-
firm the gate code. Any changes should be reported
1o RTC ADA Paratransit Services at (702) 228-4800
or (702) 676-1834 (TDD). if a vehicle is unable to
enter the pick-up area ot the customer fails to meet
the vehicle outside of the community, the custom-
er's trip will be designated as a NO SHOW. Please
note that some gated comMunities may have desig-
nated pick-up/drop-off location(s}. Please check with
customer setvice when you are scheduling a ride.

e

RTC Paratransit Same-Day-Service

A new pilot program offering same-day-service
requests will become available to RTC Paratransit
viders in January 202.0. This pilot program will offer
ADA cartified riders an option for non-emergency,
unpianned medical needs and is made possible
through Federal “New Freedom” funds. Using the
same-day-service request program, RTC Paratransit
riders can schedule non-fife threatening medical
ttips only. Trips can be for any medical reason, for
example, pharmacy, therapy, ete. The same-day-
service fs provided to ADA certified riders within the
ADA senice area. There is no additional charge for a
same-day-seyvice ride; the fare is the same as ADA
Paratransit service, Same-day-servica ride hours

are Monday through Friday, 8 a.m. to midnight. No
weekends or holidays. To schedule a same-day-ser-
vice request, call 228-4800 and select “Same-Day-
Senvice Request” to schedule your ride. Reservations
can be made Monday through Friday from

7 a.m. fo 8 p.m.

Contacting Customer Service

RTC uses an automated phone system to assist in
efficiently routing customers® calls. The senvice is
available 24 hours a day, 7 days a week.

When you call 2284800, you will hear the
following prompts,

Interactive Voice Response (iVR)
(702) 228-4800

1 Confirm or cancel a ride
2 Schedule a ride

3 Inquire on a current ride or
schedule a same day medical trip

4 Certification or eligibility

5 Verify customer information
6 General information

7 System Comments

Spezk to & representative
Repeat menu choices

Ustamers can confirm or cancel their rides for
the ne?tif'- fee days without having to speak to a

customer: i
Customer Sen iie for your access code required
to use the autdmated system,

s
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AFFIRMATION

Pursuant to N.R.S. 239B.030

The undersigned does hereby affirm that the preceding NOTICE OF ENTRY OF

STIPULATION AND ORDER filed in District Court Case No. A-13-682726-C

X Does not contain the social security number of any person,

£

OR-
Contains the social security number of a person as required by:
A. A specific state or federal law, to wit:
[Insert specific law]
-or-

B. For the administration of a public program or for an application for
a federal or state grant.

DATED this -5 day of April, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

By

LEANN SMIDERH ESQ
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Charleston Boulevard
Las Vegas, Nevada 89117
Attorneys for Defendants

n:\leann. grp\casesi] 9969 pleadingsisao dismiss estate of harvey chernikoff - nec.doc

LS#19969

Docket 70164 Document 2018-06965
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 85117-1401

(702) 384-7000

o ORIGINAL ~ ©

Electronically Filed
03/31/2014 10:57:26 AM

SODW .
ALVERSON, TAYLOR, m:&[;&«m :

MORTENSEN & SANDERS

LEANN SANDERS, ESQ. CLERK OF THE GOURT

Nevada Bar No. 000390

SHIRLEY BLAZICH, ESQ.

Nevada Bar No. 008378

7401 W. Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

Attorneys for Defendants
DISTRICT COURT

CLARK COUNTY, NEVADA
%

CASE NO. A-13-682726-C

The Estate of HARVEY CHERNIKOFF, Deceased; )
by JACK CHERNIKOFF as personal representative, ) DEPT. NO. XXIlI
individually and as heir; ELAINE CHERNIKOFF )
individwally and as heir, ;
Plaintiffs, )
) STIPULATION AND ORDER
v. ) TO DISMI
) THE TE OF HARVEY
FIRST TRANSIT, INC., LAIDLAW TRANSIT ) OFF WITH
SERVICES, INC. d/b/a FIRST TRANSIT; JAY ) P ICE
FARRALES; DOES 1-10, and ROES 1-10, inclusive, !
Defendants. ;
[.S#(9969
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ALVERSON, TAVLOR, MORTERIEN & SANDERS
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.

STPULATION AND ORDER TODISMISS
LHE ESTATE OF HARVEY CHERNIKOFF WITH PREJUDICE

TS HEREBY STIPULATED AND AGREED, by amd between the parties teretn, by
and through thelr counsel oF récurd, that ang mid all elafms vwads by the Estie of Harvey
Chernikaf bie digmissed from this nyatier with prejudie; die pardes cach w bear thelr owi costs
and j_é'in_t}@ maove this Honorable Court for an Order of dismissal of any-and alf claimsofthe

P

Estale of Harvey Chernikofl with prejudice,

o 1
DATED s L 7 day of March, 2014, DATEL this e" ii« _______ tay of March, 2014,
iliif'l-lﬁl{%!%ﬁ{iﬂ‘? AW FIRM ALVERSON, TAYLOR,
& MORTE \"JN &, Se’\’\i)l‘ HE
R 2*“"’ J— o Lol 3
[ENS Ty o

BENJAMIN CLOWARD, ESOQ. I,Fjs’*é‘% ‘)?is\?i}i R;‘s‘f B30
Mevady Boe No, 011087 Nenaadda Beor Mo, (H03G¢
501 & drth St _ SHIRLEY BLAZICH, B5Q.
Las Vepis, Nevada 89113 Nevada Bar Ne. 068378
Attorsny iy Plaingit 7401 W, Charleston Beubevan!
Las Vagas, Nevada 80417
(T ARETO0
Atorneys for Defondaniz

LSEFYU6G,
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EAGYERY

TEWEST CHARLENTON BOBLEVSHED

T ey i

ALVERSUX, TAYLOR. MORTENSEN & S4NDERS
LAY VESAS HEVADA SR LA

ORDER
Y SO ORBERED.

DATED and DONE this 4%22 day of {E\% a”“ {,; 2084,

‘‘‘‘‘‘‘‘‘‘‘‘‘

o

. b .
)
T TRt §

z A '
;;&/
,\v"'g'd \\&(w ot u

N gl}mrzzlg,luwmJumz, 3\
JUDGE STEFANY A WILEY ..
Submited by: e

ALVERSON, TAYLOR,
MORTENSEN & SAMUERY

(8 Z*"“t - o
By, é‘ﬂé”{’ fé"'&f‘*’

TEANN SANDERS, BSG
Wevada Rar No. 000380
SHIRLEY BLAZICH, B8q.
Nevada Bay No Q08378

T4 W, Charleston Boulevard
Las Vegas, Nevada 89117
{702) 384-7000

Attorreys for Defendants

g asn
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T WERF EHARL BTN BOLHPYALy
LASYEGNS, NEVABS 61471 408

ALVERSON, TAYLOR, MORTENSEN & SANDERS
' LTAWYERS

41033 2347908
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APFIRMATION

Pursuant o NR.S 2398030

The undasioned dops herelry affirny thar the precedivg: STIPULATION AND
TO BISVISSTHE ESTATE OF HARVEY CHERNIKOFE WITH PREIUDICE

i i, prpTansR IR Gadigiolin dishie s

filed 1o Bigivih hudiela) Distriet Court Caise N, A-13-682726-C
N Dods ot contain the social seeurity puiber of any pason,

L

Te

e Lontuiny the scial seourity nupmber i a person as required hy:
A A spesific sime ov federal lave, wrwiv
Hnsert speeific ko)
g

i For the administration of a public progrsn or for an application i
a federal o state grant.,

PATED this 7 < day of March 2014,

ALVERSON, TAYLUOR, MORTENSEN & SANDERS

P

’ § f}; e . : Mé"}
LEANN SANDERS, ESQ.
Tevada Bar Ne Q00390
SHIRLEY BLAZICH, B8O,
Mevata o No, 08378
TH0T West Chacleston Boulovard
Las Vegas, Nevada 89117
LT0TY 384-TO0Y
Attoeneys for Defendagis

L (e
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Electronically Filed
02/24/2016 11:17:33 AM

BRF m j.z%ﬁu;w-—

BENJAMIN P. CLOWARD, ESQ. CLERK OF THE COURT
Nevada Bar No. 11087

CLOWARD HICKS & BRASIER, PLLC

721 South 6™ Street

Las Vegas, NV 89101

Telephone: (702) 628-9888

Facsimile: (702) 960-4118

Bcloward@chblawvers.com

Attorneys for Plaintiffs

CHARLES H. ALLEN, ESQ. (Pro Hac Vice)
Georgia Bar No, 009883

ALLEN LAW FIRM

400 West Peach Tree Street, Unit 3704
Atlanta, GA 30308

Fax (866) 639-0287
Attorney for Plaintiffs
DISTRICT COURT
CLARK COUNTY, NEVADA
JACK CHERNIKOFF and ELAINE CASENQ.  A-13-682726-C
CHERNIKOFF, DEPT.NO. XXII

Plaintiffs,

PLAINTIFFS’ RENEWED OBJECTION

Vvs. TO EVIDENCE MENTIONING
PLAINTIFF’S NON-TESTIFYING

FIRST TRANSIT, INC. JAY EXPERTS, DR. CARL BERKOWITZ OR

FARRALES; DOES 1-10, and ROES 1-10 [NED EINSTEIN
inclusive,

Defendants.

COME NOW, JACK CHERNIKOFF and ELAINE CHERNIKOFF who, by this brief, seck to
exclude irrelevant comments or referencing made during trial regarding Ned FEinstein or Carl

Berkowitz.
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FACTS RELATING TO THE DISCLOSURE OF CARL BERKOWITZ

The Court is well aware of the procedural history as to Plaintiffs’ expert designation. Plaintiffs
originally designated Mr. Ned Einstein as their transportation expert. Later, Plantiffs moved to
substitute a different expert, Dr. Carl Berkowitz, in place of Mr. Einstein. Defendants objected,
arguing in part that they would be prejudiced because they had already expended a significant amount
of time in analyzing Mr. Einstein’s report. The Court granted the motion to substifute Dr. Berkowitz
for Mr. Einstein, however it tuled further that Dr. Berkowitz would have to adopt Mr. Einstein’s
report.

On June 27, 2014, Defendants identified Dr. Michael Macquarie and Matthew Daecher as
initial expert witnesses. Then on July 28, 2014, Defendants identified and produced rebuttal reports
for Michael Macquarie and Matthew Daecher.

MICHAEL MACQUARIE, MD

On June 27, 2014 Defendants identified Dr. Michael Macquarie and Matthew Daecher as
expert witnesses. Dr. Michael Macquarie’s designation stated:

“Dr. Macquaric is by education training and experience and expert in the
field of emergency medicine. He is prepared to offer causation opinions
with regard to Harvey and Chernikoff’s death and the incident in question.
Dr. Macquarie is prepared to offer testimony consistent with but not
limited to those opinions presented in his expert report attached hereto. In
addition Dr. Macquarie 18 prepared to offer testimony in rebuttal to the
opinions offered by Plaintiffs experts if any.”
Importantly, Dr. Macquarie at that point had not reviewed any materials authored by Ned

Einstein or Dr. Carl Berkowitz. Therefore any argument that Ned Einstein or Dr. Carl Berkowitz’

opinions were foundation to his opinions is simply not correct.
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Specifically, his report clearly listed the information that was foundation to his opinions, which
included the following:

Complaint

Video footage of the incident in question

Clark county autopsy report

Clark county coroner’s report

Toxicelogy report

Harvey Chernikoff’s medical records from Pamona Valley Hospital
Harvey Chemikoft’s medical record from the Desert Regional Center
Harvey Chernikoff's medical record from Gautham Reddy, MD

Harvey Chemikoff's medical records from William Gillespie, MD
Harvey Chemnikoff's medical records from Cedars Sinai Medical Center

2 ® & ® ® ® * * ¢ @

These were the only documents that were listed as foundational to his opimions. As is clear,
nothing regarding Ned Einstein or Dr. Berkowitz were used for Dr. Macquarie to formulate his
opinions. His report contains éppruximately one page of opinions. See Exhibit 1 (Defendants’ Initial
Disclosure Statement), attached hereto.

As this court is aware Plaintiffs first identified Ned Einstein as their expert, who was then, by
court order substituted and replaced by Dr. Carl Berkowitz,

On July 28, 2014, Defendants issued a rebuttal expert witness disclosure statement. S_eg
Exhibit 2 (Defendants” Rebuttal Disclosure Statement), attached hereto. This rebuttal report was
issued after Dr. Macquarie had a chance to review Dr. Berkowitz’ and Dr. Einstein’s opinions. The
disclosure statement was listed plainly and unambiguously as a rebuttal expert disclosure, which

contained rebuttal opinions of Dr. Macquarie and Matt Daecher.

The information Dr. Macquarie now listed as having reviewed included the materials he had
reviewed previously but now included only one additional bullet point, which is as follows:

¢ Plaintiffs’ designation of initial expert witnesses and exhibits thereto, including expert reports
by Kenneth Stein, M.D, and Ned Einstein,
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Importantly at this point Dr. Macquarie had not yet read, reviewed or discussed Dr.
Berkowitz’s opinions, report or his deposition.

It was not until nearly one year later on May 18, 2015 when Defendants did a supplemental
initial experf witness disclosure where they identified that Dr. Macquarie had now reviewed the
deposition testimony of Jack Chemikoff, Elaine Chernikoff, Jay Farrales, Scott McCartney, Carl
Berkowitz, PhD, Kenneth Stein, MD, Daniel Lingamfelter, DO, Jennifer Demers Jacobs. Additionally,
Dr, Macquarie had now reviewed Carl Berkowitz, PhD’s expert report, and supplemental documents
from the file of Kenneth Stein, MD.

However very significantly and most important Dr. Macquarie did net issue another report

setting forth his opinions and how they had changed after now having reviewed the depositions and

opinions of Dr. Berkowitz. Rather Defendants stated “Dr. Macquarie’s initial and rebuttal reports

curriculum vitae, fee schedule and list of prior testimony have previously been produced.” See
Exhibit 3 (Defendants” Supplemental Initial Expert Witness Disclosure).
MATTHEW DAECHER
The procedural history for Matt Daecher is similar to that of Dr. Macquarie as they were both
disclosed in the same disclosures. Specifically, on June 27, 2014, the Defendants designated Matthew
Daecher as their transportation safety and accident reconstructionist. The designation stated that:
Mr. Daecher is prepared to offer testimony consistent with, but not limited
to, those opinions presented in his expert report attached hereto. In
addition, Mr. Daecher is prepared to offer testimony in rebuttal to the
opinions offered by Plaintiffs expert(s), if any.
At the time of the designation, Mr. Daecher had not reviewed any materials authored by Ned

Einstein or Dr. Carl Berkowitz. Therefore any argument that Ned Einstein or Dr. Carl Berkowitz’

opinions were foundation to his opinions is simply net correct.
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The list of documents which Mr. Daecher relied upon for his opinion pertaining to regulatory
requirements and compliance, company polices and driver actions demonstrates the fact that he is
offering expert opinions based on his opinions and not Ned Einstein’s :I‘nitial report because he had
not yet received that report at the time he formulated his initial opinions. These records include the
following:

Complaint;

Photographs of signs on the bus in question;

Video footage of the incident from the on-board cameras;
First Transit Employee Handbook;

First Transit Minimum Required Training Hours;

Las Vegas First Transit Operator Training Matrix;

RTC Paratransit Guide;

RTC Paratransit Interview Form for Harvey Chernikoff.
Deposition transcript of Jack Chernikoff and related exhibits;
Deposition transcript of Elaine Chernikoff and related exhibits;
Deposition transcript of Jay Farrales and related exhibits; and
Deposition transcript of Scott McCartney and related exhibits

- ITmportantly these were the enly documents that were listed as foundational to his initial expert
opinions.

Then on July 28, 2014, Defendants issued a rebuttal expert witness disclosure statement. See
Exhibit 2 (Defendants’ Rebuttal Disclosure Statement), attached hereto. After having a chance to
review Dr. Berkowitz’ and Dr. Einstein’s opinions, Mr. Daecher then issued a rebuttal report,
containing rebuttal epinions.

Mr. Daecher’s stated in his rebuttal report “subsequent to my initial report concerning this
matter (dated June 25, 2014), I have performed additional tasks and reviewed additional materials.
More specifically, I conducted an inspection of an exemplar bus, and reviewed the June 27, 2014
report authored by Mr. Ned Einstein. See Exhibit 2 (Defendants’ Rebuttal Disclosure Statement),

attached hereto. Mr. Daccher offered one additional opinion that:
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If Jay Farrales had paid as much attention to passenger behavior, as is
suggested he should per Mr. Einstein's report and conclusions, the risk
of being involved in a collision would have risen substantially,

It was not until nearly one year later on May 18, 2015 when Defendants did a supplemental
initial expert witness disclosure where they indicated that Matt Daecher would also be relying on the
Ned Einstein and Dr. Berkowitz documents to give his initial opinions as well. However very
significantly and most important at that time no additional report was issued setting forth how his
opinions had changed after now having reviewed the depositions and opinions of Dr. Berkowitz.
Rather Defendants stated “Mr. Daecher’s initial and rebuttal reports curriculum vitae, fee schedule and

list of prior testimony have previously been produced.” See Exhibit 3 (Defendants’ Supplemental

Initial Expert Witness Disclosure).

ARGUMENT

Rebuttal expert witnesses consist of:

. . - [E]vidence that is intended solely to contradict or rebut evidence on the same subject

matter identified by another party under paragraph (2)(B), . . . This later disclosure deadline

does not apply to any party's witness whose purpose is to contradict a portion of ancther party's
case in chief that should have been expected and anticipated by the disclosing party, or to
present any opinions outside of the scope of another party's disclosure.

Nev R. Civ. P. 16.1{a)(2)(C)(ii). This rule is modeled after the federal equivalent, FRCP
26(a)(2)(D)(ii), but includes even more detail and restriction because the federal rule states only the
beginning of the Nevada rule: rebuttal expert opinions are "intended solely to contradict or rebut
evidence on the same subject matter identified by another party under Rule 26(a)(2)(B) or (C), . . ."
Fed. R. Civ. P. 26(a)(2)(D)(ii). Federal cases interpreting the Federal Rules of Civil Procedure "are

strong persuasive authority, because the Nevada Rules of Civil Procedure are based in large part upon

their federal counterparts." Exec. Mgmt. v. Ticor Title Ins. Co., 118 Nev. 46, 53 (2002).

078




B T N N P &)

=]

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

FRCP 26(a)(ZXD)(ii) permits the admission of rebuttal expert testimony that is “intended
solely to contradict or rebut evidence on the same subject matter identified by an initial expert
witness.” R&O Constr. Co. v. Rox Pro Int'l Group, Ltd., 2011 WL 2923703, *2 (D. Nev, July 18,
2011) (emphasis added). Merely addressing the same general subject matter is not sufficient to show
an expert is a rebuttal expert rather than an initial expert; the expert must directly address the adverse
expert’s findings. See /d. at *3.

Rebuttal expert reports are proper if they contradict or rebut the subject matter of the initial
expert’s report, but they are not the proper place for presenting new arguments. Nunez v. Harper,
2014 WL 979933, *1 (D. Nev. Mar. 11, 2014) (citing R&O Constr. Co., 2011 WL 2923703 at *2).
Rebuttal expert opinions should address new, unforeseen issues upon which the opposing party’s
initial experts have opined. /d. “If the purpose of expert testimony is to contradict an expected
and anticipated portion of the other party’s case-in-chief, then the witness is not a rebuttal
witness or anything analogous to one.” Id. (emphasis added). Presenting a new, alternative theory
of causation is not a rebuttal opinion; rather, it is an expected and anticipated portion of a party’s case-
in-chief. See Amos v. Makita U.S 4., Inc., 2011 WL 43092, *2 (D. Nev. Jan. 6, 2011).

A party cannot abuse the rebuttal date and use it as “an extension of the deadline by which a
party must deliver the lion’s share of its expert information.” Ames, 2011 WL 43092 at *2 (citing
Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., Inc., 73 F.3d 546, 571 (5th Cir. 1996)).

Plaintiffs respectfully request that this Court strike defendant’s experts from mentioning,
referring to or commenting on Ned Einstein or Carl Berkowitz as no evidence was presented by
Plaintiffs of either Ned Einstein or Carl Berkowitz and Plaintiffs will not be presenting cvidence of
cither expert,

Because there were no opinions given in i’lainﬁffs’ case in chief by.either Dr. Berkowitz or

Ned Einstein, there simply is nothing for either Dr. Macquarie or Mr. Daccher to rebut. Any evidence
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elicited would be for an improper purpose because neither Dr. Macquarie nor Mr. Daecher relied on
anything that Dr. Berkowitz or Ned Einstein said when formulating their own opinions. Therefore,
any foundational argument made by Defendants 1s also misleading and flawed.
CONCLUSION
Michael Macquarie MD and Matthew Daecher are attempting to rebut the Plaintiffs’ experts’
opinions, and as Ned Einstein or Carl Berkowitz have not testified and will not testify at trial, neither

Michael Macquarie MD and/or Matthew Daecher should be allowed to state anything regarding Ned

Einstein or Carl Berkowitz. ﬁd
Y=
DATED thi day of February, 2016.

HCKS & BRASIER, PLLC

BENJAMIN P. CLOWARD, ESQ.
Nevada Bar No. 11087

721 South 6" Street

Las Vegas, Nevada 89101
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b), I hereby certify that I am an employee of

CLOWARD HICKS & BRASIER, PLLC and that on the/ day of February, 2016, 1 caused the
foregoing PLAINTIFFS’ RENEWED OBJECTION TO EVIDENCE MENTIONING PLAINTIFE’S

NON-TESTIFYING EXPERT, DR. CARL BERKOWITZ to be served as follows:

!
/

[\«zj Pursuant to N.EF.C.R. 9 by serving it via electronic service

[ 1] | by placing a true and correct copy of the same to be deposited for mailing in the
U.S. Mail at Las Vegas, Nevada, enclosed in a sealed envelope upon which first
class postage was fully prepaid; and/or

[ ] pursuant to EDCR 7.26, by sending it via facsimile; and/or

[ ] byhand delivery

to the attorneys listed below:

A

/)

LEANN SANDERS, ESQ. i
ALVERSON, TAYLOR, MORTENSEN & SANDERS
7401 W, Charleston Blvd. P

Las Vegas, Nevada 89117
Attorneys for Defendants . P

:
H

J{
" An empldype of CLOWARD HICKS & BRASIER, PLLC

i

e
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N, TAYLOR, MORTENSEN & SANDERS
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Electronically Filed
06/27/2014 04:13:13 PM

IED Q. s
ALVERSON, TAYLOR,
MORTENSEN & SANDERS
LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No, 008378

7401 W. Charleston Boulevard
Las Vegas, Nevada 89117
(702} 384-7000

Attomeys for Defendants

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
%

JACK CHERNIKOTIT and ELAINE CHERNIKOFF, } CASENO. A-13-682726-C

) DEPT. NO. XXIII
Plaintiffs, )
)
V. )
)
FIRST TRANSIT, INC.; JAY FARRALES; DOES 1- j]
10, and ROES 1-10, inclusive, )
)
Defendants. )
)

DEFENDANTS JAY FARRALES AND T SIT, INC.'S

EXPERTWITNESS DISCLOSURE STATEMENT

COMES NOW Defendants, JAY FARRALES and FIRST TRANSIT, INC. by and
through their attorneys of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS
and hereby submits his Initial Expert Disclosure Statement, pursuant to Nevada Rules of
Civil Procedure 16.1 and 26(b)(5):
1, Michael MacQuarrie, M.D.

P.O. Box 2484

Truckee, CA 96160

Dr. MacQuarrie is by education, training, and experience an expert in the field of

emergency medicine. He i3 prepared to offer causation opinions with regard to Harvey

L5#19969
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LAS VEGAS, NEVADA 89117-1401
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Chernikoff’s death and the incident in question, Dr. MacQuarrie is prepared to offer
testimony consistent with, but not limited to, those opinions presented in his expett report
attached hereto. In addition, Dr. MacQuartie is prepared to offer testimony in rebuttal to
the opinions offered by Plaintiff's expert(s), if any.

Dr. MacQuarric may add to, delete from, modify or change his expected testimony,
depending upon the nature of further information obtained between now and the time of
trial, as well as the depesition and trial testimony of other witnesses in this matter. Dr.
MacQuartie’s opinions will not be finalized until he has had an apportunity to review and
evaluate the opinions of all experts, which have not been fully ascertained at this time, In
that regard, Defendant reserves the right to supplement Dr. MacQuarrie’s expert report
prior to the time of trial,

Dr, MacQuarrie’s Expert Report, list of records reviewed, curriculum vitae, and fee
schedule are attached hereto as Fxhibit A.
2. Matt Daecher
2010 Market Street
Camp Hill, Pennsylvania 17011
(717) 975-9190

Mr. Daecher is by education, training, and experience an expert in the ficlds of
transportation safety and accident reconstruction. Mr. Daecher is prepared to offer
testimony consistent with, but not limited to, those opinions presented in his expert report
attached hereto. In addition, Mr, Daecher is prepared to offer testimony in rebuttal to the
opinions offered by Plaintif’s expert(s), il any,

Mr. Daecher may add to, delete from, modify or change his expected testimony,
depending upon the nature of further information obtained between now and the time of

trial, as well as the deposition and trial testimony of other witnesses in this matter. Mr.

LE#19969
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Daecher’s opinions will not be finalized until he has had an opportunity to review and
evaluate the opinions of all experts, which have not been fully ascertained at this time. Inl
that regard, Defendant reserves the right to supplement Mr, Daecher’s expert report prior to
the time of trial,

Along with his expert report, copies of Mr, Daecher’s curriculum vitae, fee schedule,
and a Hist of instances where he has offered deposition and/or trial testimony are attached hereto
as Exhibit “B.”

DATED this &Et:l\ay of June, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

b
\ \1? \ &

By {::i_‘h_ﬁ(gl/‘h:m.h ('I.J\.J‘J\J--—-_ﬁ
LEANN SANDERS, ESQ,.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No, 008378
7401 W. Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000
Attorneys for Defendants
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LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1461

{702) 384-3000
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CERTIFICATE OF SERVICE
Pursuant to Administrative Order 14-2, [ hereby certify that on thisﬂ‘day of June,

2014, 1 did cause a true and correct copy of the above and foregoing DEFENDANTS JAY
FARRALES AND FIRST TRANSIT, INC.’S INITIAL EXPERT WITNESS
DISCLOSURE STATEMENT to be e-filed and e-served through the Eighth Judicial District
Court EFP system pursuant to the Electronic Filing and Service Order entered on the Court’s

docket in the above-referenced matter.

Benjamin Cloward, Esq.
RICHARD HARRIS LAW FIRM
801 8. Fourth Street

Las Vegas, NV 89101

Charles H. Allen, Esq.

Attorneys for Plaintiffs

CHARLES ALLEN LAW FIRM

191 Peachtree Street N.W., Suite 3300
Atlanta, GA 30303

Attorneys for Plaintiffs

(=S )

An employee of e .
ALVERSON, TAYLOR, MORTENSEN & SANDERS
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TAYLOR, MORTENSEN & SANDERS
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ALVERSON

EAWYIRS

7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA §2117-1401

(T0Z) 384-7000
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[ S S T = S N S S ] [ meh b b e e s ek —_—
® 9 & R Lo NE 3 e 35 0 R S0 - s

TIRMATION

Parsuant to N.R.S. 2398,034

The undersigned does hereby affirm that the preceding DEFENDANTS JAY

FARRALES AND FIRST TRANSIT, INC.’S INITIAL EXPERTWITNESS

DISCLOSURE STATEMENT filed in District Coutt Case No, A-13-682726-C

X _ Does not contain the social security numnber of any person.

-OR-
Contains the social security number of a person as required by:
A, A specific state or federal law, to wit:
[Insert specifie law]

=0T=

B. For the administration of a public program or for an application

for a federal or state grant,

DATED this %:f!\:\iay of June, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

By wm/&, (1\-/‘}\)“-*"'-—-.

LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Charleston Boulevard
Las Vegas, Nevada 89117
Attorneys {or Defendanis

n\shivley.grp\christilz-hold for review\l 9969-initial expert disclosures tt 1o 15 6.23. 14.doc
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Ta: +17023857000 From: 180151721%0

Michzel MacQuarrie, M.D.,
FALEP,FAEEM.
P.C. Box 2484
Truckee, California
96160

To Whom It May Concern:

[ have been asked to provide expert standard of care and causation opinions with
regard to the incident that occurred on July 29. 2011. All of the information contained in
this report is based upen my review of the materials listed below, as well as my education,
training and experlence as & physiclan who is Board Certified by the American Board of
Emergency Medicine.

Qualifications

i am currently an Emergency Physician at Tahoe Forest Hospital, a position which I
have held since 1978. 1 am an Flected Fellow of the American College of Emergency
Physicians. Thave been a Certified instructor of Advanced Cardiar Lifo Support, appointed
by the affiliate faculty of the American Heart Assaciation since 1976, 1 have also been
certified n Advanced Trauma Life Support since 1982, | have previously served on the
Emergency Medical Services Authority Committee on EMT Ul and Paramedic Tralning and
as a congultant for the Commission on Emergency Medical Services for the State of
Califurnia, As a consultant for the Commission on Emergency Medical Services, |
participated in the developmant of regulations governing Paramedics and EMT 11 Scape of
Practice for Title 22 of the California State Health and Safety Code, as well as statewide
Paramedic and EMT 11 curriculum and testing standards for EMT I, Tl and Paramadics.

Information Reviewed

In preparation for rendering an expert opinion in this matter [ have reviewed the
following documents;

-  Compiaint;

- Video footage of the incident in question;

- Clark County Autopsy Report;

= Clark County Coraner's Report;

- Toxicology Report;

- Harvey Cherntkoft's medical records from Pamona Valley Hogpital;

- Harvey Chernikoffs racords from the Desert Regional Center; and

- Harvey Chernikoff's medical records from Gautham Reddy, M.D.

- Harvey Chernikoff's medical records from William Gillisple, M,D,

- Harvey Chernikoff's medical records from Cedars Sinai Med igal Center,

Ta: +17023857000 From: LEOL517219Q Date: 17/06/14 Time: 16;21 Page: 02

Date: 17/06/14 Time: l6:21 Page: 02
C JUN-17-2014 @3:86 FROM: MACGLARRIE 18015172158 TO: 1 79R 3857008 P.2
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JUN-17-2014 @3:66 FROM: MACGUARRIE 18p15i7219@ TO: 172385 TH0E F.3

To: +17023857000 TFrom: 180151721990 Doter 17/06/14 Tinme: 16:2% DPage: 03

Expert Qpinion

After review of the video footage, It is my opinion that Harvey Chernikoff exhibited
no outward medical indications of choking Further, in my opinion it would be very unusual
for a person to choke without making a coughing noise or showing outward signs of
distress. Based on the video footage, Harvey did exhibit some minor hand twitching and
exhibited a slight lean. However, this activity [s more congistent with subtle seizure
activity, rather than choking behavior,

In my opinion, it is not clear that Harvey's death was caused solely by choking. The
most lkely alternative that could have caused Harvey's death without any outward signs of
distress would be a heart attack. Based on his medical record s, Harvey was in an age group
that is snsceptible to heart attacks and suffered from many conditions that make a patient
at risk of a heart attack, such as hypertension, diabetes, and high cholesterol. Further, a
minor obstruction in his throat, possibly caused by any food he may have consumed, could
have deprived him of oxygen, leading to a heart attack. This would explain the minor hand

- twitching, which could have baen the subtie selzurs like activity Harvey oxhibited prior to

going unconscious. In the event that Harvey sulfered a heart attack, nelther CPR nor the
Heimlich muneuver would have been effective in reviving Harvey,

As there was no medical indication that Harvey was choking or had choked, even an
individual trained in first aid, would not have performed the Heimlich mansuver in this
circumslance. Specifically, there was no evidence that would have directed any individual
trained in first aid to check or clear Harvey's airway. Add itionally, by the time Mr. Farrales
was made aware thac Harvey was nonresponsive, first aid would not have been sufficient to
revive him. Even Emergency Medical Services did not look to Harvey's airway or attempt
to revive Harvey when they arrived at the scene.

In summary, based on the foregoing, it is my opinion that, based on the materialg
reviewed, it would be impossible for any physician to giete to a reasonable degree of
medical probability that Mr, Chernikofls death was caused by choking. Further, it is my
opinion that an Individual trained in first aid or even as a Level I Emergency Medical
Technician would not have had the necessary tral ning to save Harvey if his airway was in
fact blocked, and even more so if he suffered a heart atrack,

The foregoing opinions are made to a reasonable degree of medical prebability, 1
reserve the rght to supplement my opinion as new and/or additonal information is
provided to me. In addition, I reserve the right to modify my opinions should it become

neceasary,
Michael MacQuarrie, M.
To: 417023857000 From: lBG15172190 Date: 1Y/06/14 Time: 16¢22 Page:! 03

e e e T e S e e T T TS S e e W T T e e RS e et bt e e, UL e e

A e s o e % 4 n e

090




CURRICULUM VITAE
Michael B, MacQuariie, M.D,, F.A.C.E.P, F.AE.E.M.

Personal

Marltal Status: Married, Threa children

Current Address:  P.O. Box 2484 Truckee, CA 98160

Hospitat Address: Tahoe Forest Hospital 10121 Pine Ave. Truckee, CA.96181
Hospital / Office:  {530) 582-3220 or (630) 687-6123 (phone, measage, fax)
Email: macq@tfhd.com

Eduoation

1982 1686 Dartmouth College, Mahover, New Hampshire, Degree: BA,
English Litsraturs, Premedical Sclence

1966 -1970 Cornelt Universify Medical College, New York, New York.
i Degree: M.D.
Honors :

Robert Wood Johnson Scholar, Darimouth College, 1962 - 1965

Alfred P, Sloan National Scholar, Darimouth College, 1965 - 1866

Cornell Pathology Fellowship for study of Puimonary Embolism - 1967

L.eapold Schepp Scholar, Cornell University Medical College, 1967 - 1870

Payne Whithey Fellowshlp in Psychlalry and Neurology, St Thomas' Hospital

and Queens Square Hospital, London, England, 1968

- Commonweaith Fellowship, Cornell - Bahia Program, Infectious Disease and
Tropical Medicine, Salvador, Bahia, Brazil, 1970

- Hospital Leadership Award, Hospiial Councll of Narthern California, 1691

~ Marin County Vislon & Leadarship Award for Development of Paramedic
Services — September 2000

- Harvey Yorke Emergenoy Medical Service Award for Development and

implementation of Fire District Paramedic Systems ~ September 2003

Appointments - Postqraduate Training

1970 - 19?é Intarn and Resident, Columbla University Medical Service,
. Harlem Hospital Center, New York, New York. Internal Medicine,

1974 Fellow, Career Development Program, Center for Disease Control
and UCSF Hospitals, internal Medicine Infectious Disease and
., Public Health.

1974 - 1976 Senlor Resldent, University of Callfornia Hospitals; Moffilt Hospltal
. & Miasion Emergency at San Franclsco General Hospital, San
Franclsco, Californla, Internal Medicine / Emergency Medicine,

!
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Michael B, MacQuarne, M.D., FACEPR,
Curriculum Vitae

Accraditation - Diplomate of the Natlonal Board of Medical Examiners, 1871,
Board Certification - Amerlean Board of Internal Medicine, 1975.

American Board of Emergency Matlicine, 1982,
Re-cerliflcation 1982, 2002

Fellowship - (l;?iuw of th}a American Coliege of Emergency Physicians
C.EP,
Fellow of the American Academy of Emergency Medicine
(F.AAEM)
Government Service

1972 - 1974 Lt. Commander, U.S, Public Health Service, Medical
B Epldemiclogist, Epldemic Intelligence Service, Center for Dlsease
* Controi, Allanta, Georgla, assigned fo California State Department
of Heallh, Disease survelllance investigation and control of
disease outbreaks In Caiifornia, Quarantine Officer,
. San Francisco Bay Area and Northern California.

Clin etience in Or [Ca d E adicin

1970-72  Medica! Resident - Columbia Universily - Harlem Hospital
. Emergency Service and Trauma Center, New York, New York.
" Volume 300 patlsnis per day. Supervising Resident, Emergency
., Dept.

$072.76 . Emergency Physician Scenle Ganeral Hospltal, Modesto,
Memorial North Hospital, Modesto;
Alameda Hospital, Alamada,

1974-75  Senior Resident, Mission Emergency Hospltal and Trauma Center,
. San Franclsco General Hospital, San Franclseo, Californla.

Sepl/Oct  Senior Resident San Franclsco General Hospital

1974 Medical / Surglcal intensive Care Unit for critically il and
injured patiants.

Mar/Apr - Cardiology Resident, Universily of Callfornia, San Francisco,

1975 Moffit Hoapital, San Francisco, Catifornia. Acute Cardiology
and Coronary Care Unit.

1875-81  Senlor Physician, Marln Emergency Madical Group, Novato
Community Hosplial, and Ross Genera! Hospital, Marln County,
California,

L T —
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Michael B, MacQuarnie, M.D., F.A.C.E.P,

Curroukim Vitae

1976 - Certified Instructor Advanced Cardiac Life Support, appointed

prasent affillate faculty of the American Heart Assoclation.

1982 - Certified Advanced Trauma Life Support

1978 - Emergency Physiclan, Tahoe Forest Hospital, Truckese, Callfornla,

present

Teac Trainin ong i

1976-81  Paramedis instructor / Trainsr, Novate Fire District and College of
' Marin

1077-78  Clinica! Instructor, Stanford University Paramedic Tralning Program

1978 Instructor, Marin County Moblle Intensive Care Nurse Program,

1981.94  Instructor, Nevada / Piacer County Moblle Intensive Care Nurse

Program.
1982 Consuiltant / Instructor, Northern Sierca Consertium for Health

1978 - 89

1676 - 86

1987 -91

1988 -91

1987 -
2002

1891 -93

¢ Services. Video Produciions: Rural Emergency Medical

Management for Paramedics

Primary Instructor and Medical Director Placer-Nevada EMT I
Program, Tahoe Forest Hospital, under the ausploss of the
Sierra Sacramento Vallsy Emergency Medical Services Agency.

Affiliate faculty, Amarican Heart Association Medlcal Director
Advanced Cardiac Life Support Training Program at Tahoe Forest
Hospital sponsorad by the Nevada Heart Association.

Medical Directar, Alpine, Motherlede, Emergency Medical Services

. Agency, Regfonal Paramedic Program, Modeslo, California,

Medical Director for Training Sierra Sacramento Valley
Emergency Medical Sarvices Agancy, Parameadic and EMT I
Training Programs, Sacramente, California,

Northern California Medical Director and Affiliate Facully, Basic
Trauma Life Support, Callfornia Chapter, American Cellege of
Emergency Physicians.

President, Academy of Emergency and Expedition Madicine and
Academy Seminars. Confinuing Education Programs and AGEP
co-sponsored National Conferences for Emergency Physiclans and
Murses.
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Mighasl B, MacQuarre, M.D., F.ACEP,

Curoutum Vitae
Administr gs in r Medic
1971-72  Consuitant Physician, Prison Health Semvices, Rikers Island

1973-75

Aug ~ Nov
1973

1975
1876 - 81

19756-78

1876-77

1978

1678 -
present

1981 -
present

1982 - 92

Advlescent Remand Sheltey, New York, New York. Organization
of Prlson emergency medical services and general clinical
medicine,

Developmen! of Emergenoy Services at haspitals in Merced, Tracy,
Willits, and Patterson for Emergency Medical Systems of
8an Francisco,

Medioai Advisor to Disaster Reiief Team, Pakistan, India, Nepal,
Bangladesh, Emergency Medical Ald {with USAID), Organization

: of emergency medlical care statlons in disaster areas,

Consultant to Stanislaus County Paramedic Program.

Director Emergency Services Novato Community Hospital,
Developmsent of Comprehensive Emargency Services for
community. Development Marin County Paramadic Program,
Marin County Paramedic Advisory Commiites.

Marin County Represeniative Medical Advisory Commiltes,
Assogiation of Bay Area Governments, (ABAG) Emargency
Madical System for San Francigco Bay area communilies

Development of Transfer Agreements for Bay Area hospitals for
burns, spinal cord injuries, trauma, coronary carg and neonatal

emergensias,

Consultant to California Emergency Physiclans. Development of
Emergency Depariment physiclan staff at Marin General Hospital.

Director Emergency Services, Tahoe Forest FHospital Disirict,
Development of physician staff and system of emergency care to
Include comprehensive delivery of advanced life support
throughout the district.

Nevada County Health Officer Deslgnate for Paramed|ic Services,

Emergency Madical Services Authority, State of California,
Commiitee, on EMT fl and Paramedic Tralning,
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Michael B. MacQuatne, M.D., FA.CEP.
Curricuium Vitae

1982 - 89

1986-
present

1906 -
present

1980 - 91

1094 -
2001

Consutltan!, Commission on Emergency Medical Sarvices,
State of Callfornia:
1. Development of Regulations governing Paramedics and EMT I
Scope of Practice for Tifle 22,
California State Health and Safety Code.
2. Development of statewids Paramedic and EMT Il curriculum,
3, Task Forte on statewide testing standards for EMT 1, 1), and
Paramedics,

Medioal Director, Doators Ski Patrol

Alpine Meadows, Northstar, and Sugar Bow! Skl Resorts

Madioal Director, Emergency Department, incline Village
Community Hospital, Incline Village, Nevada.

Consultant, Total Quality Management (TQM) and Continueus
Process Improvemert (CPl), Dimensions of Hurman Synergy,
San Francisco, California (Emergency Depariment and Medical
Office Management), -

Board of Diractors, Tahoe 1PA

Academic Appointmeants

1971-72  Assistantin Medicine, College of Physiclans and Surgeons of
Columbia University, New York.

1973-74  Lecturer in Epidemioclogy, School of Public Health, University of
California, Berkelsy,

1974 - 75  Instructor In Madiclne, University of California, Schooi of Medicine,
8an Franclso.

1978-79  Atlending Staff, Mission Emergenocy Hospital,
San Francisco, Caflfornia.

Hospital Staff Member

1976-88  Novato Community Hospital, Novato, Californla,

1978 - Tahoe Forest Hospital, Truckes, California.

presant Chief of the Medical Staff, 1981-82, 1068-2000

Vica Chief of Madlcal Staff 1086,1987,2005
Chalirman Emergancy Medicine Committee 1980 / 1995, 2001+

2003
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Michae! B. MacQuarrie, M.D., F.A.C.E.P,
Currleulum Vites

1978 - Exscutive Commiftes of the Medical Staff,

present Chairman, Emergency Department Commitiee.
Professional Audit Commitlee,
Development of Emergency Department audit procedures,
Critical Care Commiltee,
Quality Assurance Commiitee,
Long Range and Strategic Planning Committee.

1832 - Blo-Ethics Committes, Chalrman, 2002
2

;ggg - Board of Direclors, Tahoe Forest Hospital Foundation

Membership

American College of Physicians {Internal Medicine) 1875-1895

American College of Emergency Physlclans (Elected Feliow, 1983)
om| ty Servie

1876-78  Marin Counly Heart Associallon; Member Board of Direclors;
Chalrman, Pre-Hospital Care Commitiee,

1976 -78  State of California Dapartmeant of Healih, Advisor, Medical
, Programs for Department of Corrections.

1976-78 _ Marin County Emergency Medical Care Committee.
1978 -90 - Nevada County Emergency Medical Care Committee,

Presentations Before Formal Profassional Groups

“Hepalitis B from a Hurman Bite”, Wesl Coast Epidemiology Conference,
Ashland, Oregon, November 9, 1973.

"Emergency Medical Care Organlzation During & Disaster in Pakistan”, West

Coast Epidemiology Conference, Ashiand, Oregon, November 10, 1973, and

Center for Disease Control, Atlanta, Georgla, December 18, 1873

“Varlcella Cutbreak on a Pediatric Oncology Ward”, Epidemic intelligence
Service Conference, Center for Disease Control, Allanta, Georgia, April 17,

1874.
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Michael B.-MacQuarrie, M.D., F.A.C.E.P,
Curriculum Vitae

“Salmonsllosls In Cailfornia”, Marin County Madical Soclety, February, 1974,

“Paramedic Field Simulations”, Stanford University Paramedic Program, Marin
Counly, October - November, 1977.

“Emergenéy Management of Head Injuries and the Unconscious Patlent’, Video
Praductions, Northern Sterra Consortlum for Health Services, Susanvilie,
Californla, June, 1983,

“Cooperafion - A Successful Strategy for the 80’s, A Seminar for Board of
Directors, Administrators, and Medical Staif Leadership®, Assodlation of
Californta Hospital Distrlets, June 1984, Newport Beaoh, Califernia,

"Hypolharr‘hia" Incline Winter Sporte Injury Symposium, Incline Village, Nevada,
Novamber‘flgsa.

E]

Publicatio;
1. The establishment of S.typhimurium infection In mice infected with
s.mansoni. Rev inst Med Trop Sao Paulo 13:328-332, 1971,

2. Heptatitis B transmitted by a human bite. JAMA 230.5, 723-24,
Novpmber 4, 1874, (First documentation of transmisslon by this route)

3,  Diagnosle and treatment of Amanita phalloides-lype mushreom poisoning:

use of thiootic acld. Western J of Mad 125:100-109, August 1976,

4,  Emergency Encounter Forms: Thelr Use in the Emergency Depariment,
Jangary, 1976, (Private printing}

8. *Nosogomial Varicella” Western Journal of Medicine 130:186-199,
March, 1979.

8.  “Snowboarding Deaths in Deep Powder”. The Physician and Sporis
Medoine 22:12, 48-87, December 1094,

7.  "Pulmonary Alrieaks in Qutdoor Sporls” —~ American Journal of Sports
jeine — Vol. 27, No. 4: 571-520, 1898
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Michael B, MacQuarcie, MD, FACEP, FAAEM
P. O. Box 2484
Truckee, CA 96160
Phone / Fax: (530) 587-6123
Tax ID # 94-2479345

FEES FOR LEGAL WORK:

$350 per hour to review records (minimum 3 hr.)
$450 per hour for deposition and / or arbitration
Trial - arranged with attorney

Retainer - $1000
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2010 Market Street .

Camp Hill, PA 17011

CONSULTING GROUP

June 25, 2014

Ms. Taylor Trujillo

Alverson Taylor Mortensen & Sanders
7401 W. Charleston Bivd,

Las Vegas, NV 89117-1401

RE:

Chernikoff v. First Transit, Inc. et al

is. Trujilla:

Ph: 717.975.9190
Fax: 717.975.3996

Pursuant to your request, | have reviewed materials to render opinions pertaining
to regulatory requirements and compiiance, company policies and driver actions
related to the abave referenced matter. The following documentation was
reviewed in preparation of this report:

Complaint;

Video footage of the incident from the on-board cameras:
Photographs of signs on the bus in question;

First Transit Employee Handbook;

First Transit Minimum Required Training Hours;

Las Vegas First Transit Operator Training Matrix;

RTC Paratransit Guide;

RTC Paratransit Interview Form for Harvey Chernikoff.
Deposition transcript of Jack Chernikoff and related exhibits;
Deposition transcript of Elaine Chernikoff and related exhibits;

Deposition transcript of Jay Farrales and related exhibits; and

Depoasition transcript of Scott McCartney and related exhibits.
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Ms, Taplor Trjille
June 25, 2014
Page 20f 7

Background

On the morning of July 29, 2011, Harvey Chernikoff was among several
approved passengers on a paratransit bus. Jay Farrales was the driver of the
Paratransit vehicle, being operated for First Transit. First Transit was contracted
to provide transportation services for the Regional Transportation Commission of
Las Vegas (RTC).

While being transported to his worksite, Mr, Chernikoff suffered a medical event
and passed away while on-board the paratransit bus.

Deposition Testimony

Jack Chemikoff testified that Harvey lived with a caretaker {Joseph) and that both
they (him and Elaine) and Joseph stressed independence with Harvey, He
stated that Harvey was talkative and followad verbal commands. He indicated
that he was not familtar with the RTC Paratransit Guide and not aware of any
rules that riders were to follow. He stated that Harvey did not need anyone to
travel with him and that he would have protested such if it was a stipulation for
using the Paratransit service. He testified that he had neither been on any RTC
paratransit bus with Harvey and was unaware of Harvey's behaviors while ricing.

Efaine Chemikoff also testified that Harvey was an independent person and that
she felt there was ro need for him to travel with a caretaker. She recalled seeing
the RTC Paratransit Guide, but also indicated that she did not read it thoroughly

- and never provided it to Joseph, Harvey's caretaker. She does not indicate that
she ever rods with Harvey on the bus and further indicated that Joseph only rode
with Harvey on special occasion trips,

Jay Farrales testified that he had been a driver for First Transit and related
previous entities for five years at the time of this incident. He indicates that he
had only transported Harvey a few times and never saw Harvey eating on the
bus. He testified that Harvey did ask him if he could drink water, which he would
allow. He also states that in the past, when he has noticed passengers eating on
the bus, that he had asked them to stop. He indicates that, after dropping off
Ms. Kincaid, he did not specifically check an Marvey before resuming his {rip, He
believed Harvey may have been napping and states that he could not see
Harvey in his mirror. He tastified that he saw Harvay leaning over in the seat ata
stoplight, and that he knew something was not right when he got up to check on
him. He moved the bus off the roadway to a safe location and he contacted
dispatch to alert them of the situation.

ARt T e S R 8 B T 2
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Ms, Taylor Trujilio
June 25, 2014
Page 3 of 7

Analysis & Comment

According to the festimony of the Chernikoffs and the Complaint in this case, it is
clear that they believe that Harvey's death was caused by violations of standards
and failures of actions on behalf of the driver Jay Farrales or his employer First

Transit. More specifically, the following summarizes, at least in part, their beliefs:

1. Paratransit transportation includes drivers who should be able to diagnose
medical emergencies and provide first aid:

2. Paratransit drivers and/or their companies are responsible for teaching
riders rules of transport;

3. Harvey Chemikoff died from choking on food he was eating while on the
bus; '

4. Mr. Farrales knew, or should have known, that Harvey was eating on the
bus; and

5. First Transit’s policy to have drivers contact dispatch when an emeargency
occurs unnecessarily delayed medical attention.

Paratransit transportation is transportation provided to persons with disabilities
who, because of their disabilities, cannot successfully utilize other available fixed-
route, public transportation. Through the Americans with Disabilities Act,
parafransit transportation was mandated for persons with disabilites in
regulations promulgated by the Department of Justice and Department of
Transportation. General regulations governing accessible transit operations can
be found at CFR Title 49, Part 37, '

Regulatory requirements specific to driver duties and responsibilities are found in

Subpart G at §37,165 and 37.167. In summary, these require that drivers provide
routine boarding assistance for passengers with disabliities as well as assist with
identifying stops and transfer points, Regulations pertaining to driver training are

found in §37.173, which reads in whoie:

“Each public or private entity which operates a fixed route or demand
responsive system shall ensure that persennel are trained to proficiency,
as appropriate to their dulies, so that they operate vehicles and equipment
safely and properly assist and treat individuals with disabilities who use
the service in a respectful and courteous way, with approptiate attention to
the difference among individuals with digabilities “

Notably, the regulations de not require that drivers he trained in first aid, CPR, or
in recognizing or diagnosing madical events of any kind. While there are public
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M. Taylor Trujillo
June 25, 2014
Page 4 gf 7

paratransit entities that choose to provide training in first aid andfor CPR to
drivers, there is no clear industry standard with regard to the application of this
training. This is consistent with other modes of transportation, including schoot
bus operations and charter/tour operations. Provision of this type of training is
customarily stipulated in contracts for private operators, such as First Transit,
when contracting entities determine it would be desirable given their operating
profile. Drivers trained in these matters are generally found in more rural areas
where access tc highly trained and competent emergency respanse personnel is
not as accessible as the same in more utban environments.

The RTC Paratransit Guide, provided to the Chemikoffs at the time of the
sligibility assessment/certification process, details additional services of the
driver; these outlined services are consistent with the requirements under the
ADA regulations,

The RTC Paratransit Guide also outlines "Rider Rules”, which include rio eating,
a rule consistent with signage provided on the First Transit vehicle operated by .
Mr. Fasralgs. The Chernikoffs indicate that Harvey both listanaed to and followed
verbal commands and also was capable of learning the meaning of signage, but
also admit that they never really read the RTC Guide, never provided it to
Harvey’s caretaker Joseph, and never rode on an RTC bus with Harvey,
Instead, they assumed that the RTC, their contractars, or their drivers would be
responsible for teaching riding rules to passengers. Considering that persons
with cognitive disabilities undoubtedly learn concepts in different ways, it would
sesem much more reasanable for those who best understand each individual's
leaming capabilities to provide instruction in critical areas, rather than
transportation providers who could not possibly understand an individuals
cagnitive function as well as relatfves and caretakers.

it is not customary for drivers to provide instruction to riders as 1o rules white
riding. In fact, this would be counterproductive, as rules wauld have to be
provided to each new rider that boarded and would undoubtedly delay provision
of timely transportation service.

Prior to Harvey slumping over there are no visible or audible signs of a medical
emergency other than some slight erm tremor/movemant. In fact, at 7:59:55, just
30 seconds prior to any ohvious sign of a medical event, the bus stops to let off
passenger Kincaid. At this time, Harvay closes his lunch bag and places it on the
seat next fo him, as driver Farrales gets out of his seat to exit the bus and assist
passenger Kincaid alight the vehicle. Harvey actions at this time certainly do not
indicate any obvious distress, and in fact, pessibly imply that he was aware he
was not supposed to be eating. At no time are any of the universal responses
and reactions to choking observed.

Depending on physical characteristics of the inside mirror and how the mirror
was positionsd, Mr, Farrales very conceivably may not have hesn able to see
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Ms. Taylor Trujillo !
June 25, 2014
Page 5 of 7

Harvey after he was slumped over into the aisle, which is the position he was in
from the time Mr. Farrales resumed the route after discharging passenger
Kincaid until he determines there is an issue with Harvey while at the stoplight. In
fact, the video confirms this to be the case. While at that stoplight, it is clear from :
the video that Farrales had to rise up in his seat or otherwise look in a not-seen- :
before fashion to fully recognize and realize Harvey's position, after which he '
immediately reaches back to assess if Harvey is ckay.

Other observations from the video footage:

* The entire time Harvey was eating, his lunch bag was either on his lap, or
) on the seal to his left. Harvey consumed his entire sandwich in about 1,5
minutes,

* The length of time elapsed during which Harvey had not spoken to
Farrales either prior to the stop for Kincaid, or after he re-boarded the bus
was not abnormally unusual; there were many instances during this trip
where longer times had elapsad without any type of conversation or
comment from Harvey, '

1
i
Mr. Farrales’ actions after identifying that there was an issue with Harvey are II
consistent with practices within the transportation industry, Cnce he was unable }
to get Harvey to respond, he quickly moved the vehicle off the roadway o a safe |
location; this action is typical of instruction given to drivers so that any !
passengers and the driver are removed from coniinuing roadway traffic hazards. |
Moving the vehicle off the roadway also simplifies access fo the vehicle for |
emergency responders and ensures their safety from roadway traffic hazards
once they arrive. t

Within the transportation industry, there are varying approaches for drivers to
handle emergency netifications, with the options being direct notification by a
driver, or notification through dispatch. It is more likely for companies ta utilize
dispatch notification in instances where dispateh is readily available at all times.
Additionaliy, specific to transportation for persons with disabilities, dispatch
personnet often times maintain more detailed information related to passengers
that may be beneficial for emergency responders in their appreach to patient
evsluation and treatment,

On the RTC Paratransit Interview Form, the Chernikoffs indicate that Harvey
would be able to travel without a Personal Care Attendant (PCA), This is
consistent with their testimony. However, based upon the interview of Harvey
and his needs, the RTC approved Harvey for travel with a PCA. This designation
means that the transportation provider was required to transport a2 PCA at no
additional charge for any trip that Harvey took on the transit service, PCAs are
utilized for a variety of reasons, including medical attention.
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Conclusions

Based upon materials reviewed and my experience and knowledge of
commercial passenger transportation aperations, it is my opinion to a reascnable
degree of professional certainty that:

Paratransit regulations do not require first aid, CPR, or any medical
training for vehicle operators. The main function of a driver is safe
operation of the vehicle, routine boarding assistance, and disability-
sensitive interaction with persons with disabilities.

The Chernikoffs and Harvey’s caretaker undersicod Harvey's learing and
cognitive processes much better than anyone else and had the best
opportunity to insure that he knew and understood rules for riders as well
as signage onboard the vehicle. Despite this obvious fact, they failed to
provide any known instruction to Harvey pertaining to rules of riding RTC
buses, including eating en the bus,

Itis not custormary for drivers, or transit agencies, to individually provide
fiding rule instruction to passengers unless a passenger is observed
violating a rule.

Given Harvey’s seated posltion behind the driver and the manner in which
he consumed his food, it is entirely possible thal any view of Harvey eating
was not visible in the driver's view of the inside mirror.

Based upon video footage, Harvey's position while slumped over was not
visible to the driver during normal mirrar scans from his driving position.

The Chernikoffs had the option to provide a Persona! Care Attendant to
ride the transit service with Harvey at no charge. Such as PCA could
have provided all the functions they assumed the driver and/or transit
company was providing for Harvey,

The Chernikoffs made assumptions with regard to the transportation
service that were not fact, and, had they made appropriate inquirias,
would have known were positively wrong. Perceived failures of the driver
or First Transit based on assumptions are erroneous.
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Ms. Taylor Trujitlo
Jue 25, 2014
Page 7 of 7

This report may be amended with the availability of additional information or facts
related to this incident, including but not limited to a subject vehicle inspection
that will accur in the next 30 days.

Yours truly,

Matthew Daecher
Transportation Safety Speciaiist
Accredited Accident Recenstructionist
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Matthew A. Daecher
Transportation Safety Specialist
Accredited Accident l!.econstmcﬁonisl:

Areas of Expertise:

Mr. Daecher regularly consults with commerclal vehicie operations and commerclal fleets
on risk management practices, including Federal & State safety-based regulatory
compHancs. He has personaliy investigated over 100 vehicular accldents, most fnvolving
commercial véhicles. He has provided Htigation support In hundreds of cases and his
testimony has baen accepted In both State and Pederal Courts,

Mr. Daecher his significant experience in practices related to safe operations in commercial
vehicle and commercial fleets.

fecent Consultation Includes:
* PFMCSR,FMVSS, OSH4, and EPA compliance
*  Driverhiring & management
* Drivertraining
¢ Fleet malntenance
* Accldent and Injury investigation
»  Workplace safety
» Carriet assessment and selaction

Education
Bachelors of Business Adminisiration Kent State University, 1992
Traffic Accldent Reconstructlen Northwesterns University, 1997

Core cyurricutum includey 320 hotrs of instruction in the following categoriss: Measuramants at the Scene
of Troffic Accldents; Traffic Accldent investigution; Vehicte Dynamics; Traffic Accident Recanstruction;
Heavy Vehicle Crash Reconstruction (199%)

Accreditations

ACTAR-Accredited Accldent Reconstructionist (#1113)
[Accraditation Gommission fGr Trajjfc Accident Reconstructionists)
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Matthew A, Daecher

Professional Affiliations & Service

» ACTAR; Director, Governlng Board {2012-Present)
» American Bus Association

* American Society of Safety Engineers {ASSE)

*  BusIndustry Safety Councli (BISC)

»  Commercial Vehicle Safety Alllance (CVSA)

» National Associatlon of Traffic Accldent Reconstructionists and Investigators
[NATARI); Member, Board of Directors [2008-2013)

* National Association of Professional Accident Reconstruction Speclalists (NAPARS)
* National Safety Councll (NSC)
+  (nited Motorcoach Association

1997 - Present The Daechier Consulting Group, Inc,

President/Vice-Presldent

Consultation with clients In ali areas of commercial motor carrier and commerciat fleet
operations

¢ Safety management practices

*  Analysls of Joss historles

*  Designand Implementation ofloss preventivn/control strategles

*  Driver perfarmance evaluation

¢ Regulatory compliance

+  Design and tmplementation of corporate safety & risk management policies and procedures
*  Workplrce safety

¢ Fleetmanagement -

*  Accldent & Infury investigation

*  Development and presentation of rakning programs

Tnvestigation and,’ol: reconstruction of cnllislnns involving motor vehicles including
performance of vehicle and szene inspections, vehicle testing, and vehicla electronic data
Interrogation

Participation In research profects pertzining to fleet safoty

Msanage and oversee staff and administration functions of company
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1995 -1997 - Safaty, Claims & Litigation Services, Ine.

Loss Prevention Analyst /Consultant
& Accldent Investigation /Reconstruction Assistant

Safety & Loss Prevention Highlights

*  Review and analyze toss/ctatms records to determine coliision and injury trends and suggest
solutlons andfor training curriculum to reduce clalms exposure

¢ Perform anonymous on-board evaluations to identify Individuat driver behaviors and route
specific lssues which create unnecessary loss exposures

*  Gonduct facility inspections to determine employee hazards and risks of Injusy

¢+ Datermine regulatory compliance lavels of cllents through audit mechanisms and worlsita
investigations and Inspections

+  Design; editand publisk loss prevention newsletters for customers
*  Dasign and implementation of carporate safety & risk management policies and procedures

Accident Investigation / Reconstruction Assistance
*  Collision scene and vehicle Inspection and documentation
+  Collection of vehicle, weather and other relevant data
*  Qbtain witness statements and accident reports
*  Assistin all phoses of aceident data analysis and reconstruction

1993-1995 North Coast Energy, Inc.
Assistant Treasurer f HR Director

Assistant Treasurer

*  Assist CFO In varfous functions, including: overseelng accounts payable and nccounts
receivables; cash flow analysls and daily cash management; short-term Investment of excess
capital; establish cradit Uines with vendors; review of stock dividend payments; preparation
and submission of SBCT filings

Human Remul"ce Functions

*  Parform payrail services; adminlster company 401K plan; mainmin employee stock options;
implement human sesource plans; review and revise company policles; implement and
oversee drug testing program; revise employee handboolts as necessary
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Publications & Presentations

Mr. Daecher is regularly published in trade magazines and periodicals, Including:
« American Bus Exchange
* Bus Ride Magazine
*  Guardian (CVSA)
* The Road Explorer
* Transactions {ASSE Transportatlon Practice Specialty)

He also gives frequent presentations to carrier representatives and safety management
personnel on toples of interest within his expertise. Some recent setninars/groups for
whem he kas presented:

* United Motorcaoach Assoclation Safety Management Seminar
*+  Atias Van Lines (SALTA Insurance Group)

* Alrport Ground Transportation Association

* Pennsylvania Public Transportation Association

* (VS84 Safety Symposium

Research/Regulatery Projects

Mr. Daecher has participated in numerous S DOT-funded projects, including:
* Model Curriculum for Motorcoach Driver Training
*  Bus Driver Fatigue and Stress Issues
* Motor Carrier Scheduling Practices and Their [nfiuence on Driver Fatigue
*  Securlty & Emergency Preparedness Plans for Passenger Carviers
¢ Operation Secure Transport
* Commercial Truck and Bus Safety Synthesis Programs

B
i
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2010 Market Strest
Gamp Hill, PA 17011

DAECHER |
CONSULTING GROUP Ph: 717.975.9190

Fax; 717.975.3096

2013 Retainer Agreement

Thank.you for-your interast In The Gaechar Consiling Group, nc. Qur rates for all naw
catas-and litigation consultation ara- &s follows!

Principat.Expert - $228.00/hour
Administrétive Support - 3 48.00/hour

Downloads of engine, réstraint and other vehicle data conlre! medules via slectronic
mterrogatlon of the vehicle or module is subject to a $400.00 fes per downioad in
addliion to personnel tima,

Printing charges are 7¢fpage for black-and white print; color photographs and other
necessary coler prints will be blfled st S0¢/page, Al cther direct expenses associaled
with s&tvices provided will be billed in addition to those-feos. Mulually agreed upon
weekend and haliday time will be billad at $420.00thour.

Qur rétalner for rigw cases [s $1,500:00, This refalaeris non-réfundable and will be
appliad to tha.first eight hours &1 chargeable tine. Afler the retsiner has been exhausted,
we will bilf for services andd expenses evesy wo weaks, Any involces thal remaln unpaid
for 30.days-or longer will be assessed finance charges of 1%% per month. These
finerica charges wil continue to acoueunlil the involce and all finance charges are. pald.
i any Invoices ramain unpaid.for 100 days, all services will cease until tha invoice-and al
finance charges.afo pald.

Qur minimum fee for depositions Is 5200.00; howaver, depending upon ihe: locallon for
the deposttion, a spacific minimum fas will be provited for payment in advangce of lhe
deposition,

Cancellations.of deposiions or trig! teslimony within 72 hoyrs of scheduled tme wil

JIneur the minimum fee as well as any direcl Iravel costs incurred that cannot be
cancdlled or recovered.

We look forward to working wilh you.

Vory truly yours,

ekl

Matlhew Daecher
‘Preglident

Faderal |0 No. 260034113
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

1401 WEST CHARLESTON BOULEVARD
LAS VEGAS, NEVADA 89117-1401

{702) 3847000
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ALVERSON, TAYLOR,
MORTENSEN & SANDERS
LEANN SANDERS, ESQ.
Nevada Bar No, 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard
Las Vegas, Nevada 89117
(702) 384-7000

Attorneys for Defendants

DISTRICT COURT

ELECTRONICALLY SERVED
07/28/2014 03:41:50 PM

CLARK COUNTY, NEVADA

%
JACK CHERNIKOFF and ELAINE CHERNIKOFT,
Plaintiffs,
vs.

FIRST TRANSIT, INC.; JAY FARRALES; DOES |-
10, and ROES 1-10, inclusive,

Defendants.

S ! g Tt St S S N e St S

CASENO. A-13-682726-C
DEPT. NO. XXIII

DEFENDANTS JAY FARRALES AND FIRST TRANSIT, INC.’S REBUTTAL
EXPERT WITNESS DISCLOSURE STATEMENT

COMES NOW Defendants, JAY FARRALES and FIRST TRANSIT, INC,. by and

through their attorneys of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS

and hereby submit their Rebuttal Expert Disclosure Statement, pursuant to Nevada Rules of

Civil Procedure 16.1 and 26(b)(5):

1. Michael MacQuattie, M.D,
P.O. Box 2484
Truckee, CA 96160

Dr. MacQuarrie is by education, fraining, and experience an expert in the field of

| emergency medicine, He is prepared to offer causation opinions with regard to Harvey

LS#19969
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Chernikoff’s death and the incident in question. Dr, MacQuarrie is prepared to offer
testimony consistent with, but not limited to, those opinions presented in his expert report
attached hereto. In addition, -Dr. MacQuarie is prepared to offer testimony in rebuttal to
the opinions offered by Plaintiff’s expert(s), if any.

Dr. MacQuarric may add to, delete from, modify or change his expected testimony,
depending upon the nature of further information obtained between now and the time of
tiial, as well as the deposition and frial tesiimony of other witnesses in this matter. Dr.
MacQuartie’s opinions will not be finalized until he has had an opportunity to review and
evaluate the opinions of all experts. In that regard, Defendants reserve the right to
supplement Dr, MacQuarrie’s expert report prior to the time of trial,

Dr, MacQuarrie’s curricelum vitae and fee schedule were previously attached to
Defendants First Tramsit, Inc., and Jay Farrales’ Initial Expert Witness Disclosure
Statement.' Dr. MaeQuarrie’s rebuttal expert report is attached hereto as Exhibit A.

2, Matthew Daecher
2010 Market Street
Camp Hill, Pennsylvania 17011
(717)975-9190

Mr. Daecher is by education, fraining, and experience an expert in the fields of
transportation safety and accident reconstruction. Mr. Daecher is prepared to offer
testimony consistent with, but not limited to, those opinions presented in his expert report
altached hereto, In addition, Mr. Daecher is prepared to offer testimony in rebuttal to the
opinions offered by Plaintiff’s expert(s), if any.

Mr, Daecher may add to, delete from, modify or change his expected testimony,

depending upon the nature of further information obtained between now and the time of

trial, as well as the deposition and trial testimony of other witnesses in this matter. Mr.

LS#19969
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Daecher’s opinions will not be finalized until he has had an opportunity to review and
evaluate the opinions of all experts. In that regard, Defendants reserve the right to
supplement Mr. Daecher’s expert report prior to the time of trial.

Mr. Daecher’s curriculum vitac and fee schedule were previously attached to
Defendants First Transit, Inc, and Jay Farrales’ Initial Expert Witness Disclosure

Statement, Mr. Daecher’s rebuttal expert report is attached hereto as Exhibit B,

DATED this & day of July, 2014,

ALVERSON, TAYLOR, MORTENSEN & SANDERS

LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Chatleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000

Altorpeys for Defendants
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CERTIFICATE OF SERVICE
Pursuant to Administrative Order 14-2, T hereby certify that on this 28" day of July,
2014, I did cause a true and correct copy of the above and foregoing DEFENDANTS JAY
FARRALES AND FIRST TRANSIT, INC.’S REBUTTAL EXPERT WITNESS

DISCLOSURE STATEMENT to be e-served through the Eighth Judicial District Court EFP

system pursuant to the Electronic Filing and Service Order entered on the Court’s docket in the

above-referenced matter,

Benjamin Cloward, Esq,
RICHARD HARRIS AW FIRM
801 S, Fourth Street

Las Vegas, NV 89101

Charles H. Allen, Esq,

Atiorneys for Plaintifis

CHARLES ALLEN LAW FIRM

191 Peachiree Street N.W., Suite 3300
Atlanta, GA 30303

Attorneys for Plaintiffs

An employee of
ALVERSON, TAYLOR, MORTENSEN & SANDERS
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AFFIRMATION

Pursuant to N.R.S, 239B.,030

The undersigned does hereby affiim that the preceding DEFENDANTS JAY

FARRALES AND FIRST TRANSIT, INC’S REBUTTAL EXPERT WITNESS
DISCLOSURE STATEMENT filed in District Court Case No. A-13-682726-C

X __ Does not contain the social security number of any person.

-OR-
Contains the social security number of a person as required by:
A. A specific state or federal law, to wit:
{Insert specific law]
-or-

B. For the administration of a public program or for an application
for a fedexal or state grant,

DATED this «J%__ day of July, 2014,

ALVERSON, TAYLOR, MORTENSEN & SANDERS

LEANN S¥NDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ,
Nevada Bar No, 008378

7401 W. Charleston Boulevard
Las Vegas, Nevada 89117
Attorneys for Defendants

m\lennn grptenses\| 9969\ pleadings\F9969-rebutial expert witness statement.doc
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Michael MacQuarrie, M.D,,
FA.CEP,FAEEM,
P.0. Box 2484
Truckee, California
96160

To Whoin It May Concern:

I have been asked to provide expert medical and causation opinions with regard to
the incident that occurred on July 29, 2011, All of the information contatned in this report
is based upon my review of the materials listed below, as well as my education, training
and experience as a physician who is Board Certified by the American Board of Emergency
Medicine.

Information Reviewed

In preparation for rendering an expert opinlon in this matter I have reviewed the
following decuments:

- Complaint;

= Video footage of the incident in question;

= Clark County Autopsy Report;

- Clark County Coroner's Report;

- Toxicology Report;

- Harvey Chernikoff's medical records from Pamona Valley lHospital;

- Harvey Chernikoff's records froin the Desert Regional Center;

- Harvey Chernikoff's medical records from Gautham Reddy, M.D.;

- Harvey Chernikoff's medical records from William Gillispie, M.D,;

- Harvey Chernikoff's medical records from Cedars Sinaf Medical Center;

- Plaintiffs’ Designation of Initial Expert Witnesses and exhibits thereto, including
expert reports by Kenneth Stein, M,D. and Ned Binstein.

Expert Opinjon

Plaintiffs’ emergency medicine expert, Dr., Stein, opined that Harvey Chernikoff died
from asphyxiation from a peanut butter sandwich that blocked his airway, Additionally, Dr,
Stein indicated that at "7:59:47 AM. it was apparent that Mr, Chernikoff was In acute
distress."It is still my opinion that it is not clear, especially to a reasonabie degree of
medical certainty, that Harvey's death was caused solely by choking, Harvey exhibited no
outward medical indications of choking. It is just as likely, if not more so given Harvey's
movement and outward expression, that he suffered a heart attack, In fact, even Plaintiff's
transporfation safety expert admitted within his report that Harvey did not exhibit, nor
could he hear any signs of distress.
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Dr. Stein also opined that, had Mr. Farrales (1} noticed Harvey's condition in a
timely manner; (2) attempted the Hefmlich maneuver and/or CPR in a timely manner;
and/or {3) contacted 911 emergently, Harvey would have survived this Incident and would
not have died. As there were no outward visible, nor medical, ndications that Harvey had
choked, there was no evidence that would have directed any individual trained in first aid
to check or clear Harvey's airway, Additionally, Dr. Stein does not provide an cxplanation
for what a “timely manner” would have been, At the time that Mr, Farrales was made
aware that Harvey was unresponsive, it is unlikely that there would have been anything he
could have done te change the outcome. It is also impossible to opine to a degree of medical
certainty that had all of the above actions been taken, Harvey would not have died. On the
contrary, the opinions provided are speculation founded upon a number of “ifs” vather than
the facts.

Additionally, it is my opinion to a reasonable degree of medical probability that an
individual trained in first ald or even as a Level | Emergency Medical Technician would not
have had the necessary training to save Harvey if his airway was in fact blocked, and even
less so if he suffered a heart attack, As such, even had Mr. Farrales been trained in first aid
and attempted to administer the Heimlich maneuver and for CPR immediately after Harvey
had become nonresponsive, first aid would not have been sufficient to revive him.

Interestingly, Plaintiff's transportation safety expert, Ned Einstein, made a number
of medical opinions within his report. Mr. Einstein repeatedly acknowiedged that he is not
qualified to give medical opinions, but continued to provide them within his report
regardless, Based on my review of his qualifications, I fully agree that Mr. Einstein is in no
way qualified to provide any of the medical opinions he made throughout his report. Not
only is Mr, Einstein not qualified to provide medical opinions, the opinions he provided are
- without any support in the medical field and are in fact ridiculous, and in some cases
dangerous.For example, the assertion that any individual who is not medically trained
should have “plunged” scissors into the lower portion of Mr, Chernikoff's neck just above
the top of his breastplate “to create an airway passage” is not only absurd, but also reckless
and totally unfounded.Not even a tralned medical professional would have taken these
measures in this clrcumstance, as it more likely than not would have caused more damage.

The medical opinions provided within Mr. Einstein’s report are baseless and not
supported by any facts within the record. As such, it s clear that Mr. Efnstein is not trying
to be objective, but merely wants to ridicule and mislead his audience. Mr. Einstein claims
that his experience transporting physically and developmentally disabled adults qualifies
him to opine as to an appropriate response to a passenger suffering a petit mal selzure and
sleep apnea. He also seems to suggest that a paratransit driver should be able to effectively
diagnose passengers by their symptoms and respond accordingly. There is no sign that
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Harvey was suffering a petit mal setzure, nor was Mr, Einstein's description of a petit mal
seizure correct.

Although he admitted that he was not qualified to comment on the "odds” of
Harvey's resuscitation after certain periods of time, he provided page after page of
commentary regarding the timing of events and its possible effects on Harvey's potential
survival, Particularly, he maintains that the time it took for the paramedics to arrive could
have been reduced to close to four and a half minutes, Although there is no support for this
arbitrary calculation of time, there is no guarantee that Harvey could have been revived
even if the timing had been reduced. Additionally, the assertion that a dispakcher should
have instructed Mr. Farrales to drive to the nearest ambulance is absolutely ridiculous,
There is no way for a transit dispatcher to know where the nearest ambulance was located,
or even which ambulance would respond to the event,

Most importantly, Mr. Einstein refuted any and alt opinions and arguments that he
attempted to make within his own report. Bven when scrutinizing the video footage with
retrospectively,he acknowledged that there were no signs of distress visible. As such, how
could any individual have been able to diagnose and treat Harvey,let alone one whose job is
to drive and watch the road. Further, Mr, Elnsteln’s opinifons are ail based on a number of
incorrect presumptions, including the presumption that My, Farrales saw or could have
seen Harvey eating. Experts, no matter the field, cannot base opinions on presumptions,
particularly when the facts are contrary to the presumption made,

As he was accusing someone of causing a death, Mr. Einstein should have pald more
attention to the facts and language he was using within his report, which was riddled with
typos. This was a tragic event, so for Mr, Einsteln to make light of it by references to ‘Brer
Rabbit' Is insulting, demeaning, and unprofessional. Mr, Einstein's reliance on conjecture,
inaccuracies, and supposition, in place of real expertise, shows his ignorance and disregard
for the serlousness of this event and his accusations. Instead, he is trying to malke light of a
tragic, unforeseeable, and unpreventable death by providing irrelevant, baseless,
unfounded, and incorrect opinions.

The foregoing opinions are made to a reasonable degree of medical probability. [
reserve the right to supplement my opinion as new and/or additional Information is
provided to me. 1n addition, I reserve the right to modify my opinions should it become

necessary. _
wliacl, é’ﬂé,;p{/&mo

Michael MacQuarr
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DAECHER
2010 Market Street U Ph: 717.975.9190
Camp Hill, PA 17011 CONSULTING GROUP Fax: 717.975.3996

July 24, 2014

Ms, Taylor Trujillo

Alverson Taylor Mortensen & Sanders
7401 W..Charleston Blvd.

Las Vegas, NV 89117-1401

RE: Chermikoff v. First Transit, Inc. et al
Ms. Trujillo:

Subsequent to my initial report concerning this matter (dated June 25, 2014), 1
have performed additionat tasks and reviewed additional materials. More
specifically, | conducted an inspection of an exemplar bus, and reviewed the
June 27, 2014 report authored by Mr. Ned Einstein. This will report will serve as
a supplement to my initial conclusions. '

Inspection of an exemplar bus recently operated by Mr, Jay Farrales (Farrales)
indicated that Mr. Harvey Chernikoff (Harvey) would not have been visible in
eilher interior, rearview mirror after he siumped over into the aisle (see photos 1
& 2 below). This finding is consistent with Mr. Farrales’ testimony, as well as
video evidence showing that Mr. Farrales had to significantly change his viewing
angle when atlempting to locate Harvey when he was In this position.

More importantly, Photo 1 shows that Harvey would not be visible at all in the
windshield-mounted interior rear view mirror. In his report, Mr. Einstein
references a magnitude of times that driver Farrales should have seen Harvey
ealing and/or slumped over in his mirror(s) while scanning those mirror during
defensive driving practices. What Mr. Einstein falls to recognize is that defensive
driving concepts apply to the driving function, not a passenger monitoring
function. As he also notes in his report, when exlensive passenger monitoring is
required, persenal care attendants or aids are utilized. Defensive driving
education and practices focus on awareness of spaces around the vehicle being
driven, as well as location of other vehicles in reference to that vehicie. Mirror
scans addressed in accomplishing this task include checking side view mirrors
and the windshield-mounted rearview mirror. Scanning/monitoring passenger
compartment mirrors located significantly above the roadway plane are not
included in defensive driving practices; in fact, doing such would be
counterproductive fo driving a vehicle safely and avoiding collisions and roadway
conflicts.
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Ms. Taplor Trufillo :

Juilp 24, 2014 |
Page 2 of 4 -

\‘.”S-‘:ii‘é A
Thoto |

Photo 2
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Ms. Taytor Trujtilo

Jily 24, 2014
Page 3 of 4

In reviewing Mr, Einstein’s report, it is clear that many of his opinions and
conclusions, which were repeated time and time again, are based upon
assumptions, unsubstantiated claims, erroneous ‘facts’, misinterpreted or
misconstrued testimony, or information contrary 1o testimony. Instances include,
but certainly are not limited to:

* The assumption that Jay Farrales should have/could have seen Harvey
eating;

* The assumption that Harvey ate on the bus before;

* The misconstrued testimony that Jay Farrales allowed select persons to
eat on the bus;

* The assumption that Farrales could see Harvey slumped over in the
mircor;

* The assumption that, somehow, Farrales was to know Harvey had choked
(even if he dig);

* That GPR and First Aid training is typically provided by transportation
companies;

* That the Chernikoffs’ never received the RTC Rider Guide;

¢ That Farrales failed to quickly notify dispatch after he determined Harvey
lo be unresponsive;

* The misinterpretation of ADA requirements and related First Transit policy
regarding assisiing passengers;

*+ Assumptions regarding the operation of first Transit's dispatch and
communication systems; and

* Conclusion that Jay Fairales was not a defensive driver,

Additionally, it should be noted that Mr. Einstein offers conclusions or opinions
that clearly lie outside his experience and expertise area.
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Ms. Taplor Trujtlio

July 24, 2014
Pagedof 4

Conclusions

Additional tasks performed in this matter have not alterad or affected any of my
previously stated opinions or conciusions. However, | do have one additional
opinion o offer: '

* [f Jay Farrales had paid as much allention to passenger behavior, as is

suggested he should per Mr. Einstein’s report and conclusions, the risk of
being involved in a collision would have risen substantially.

Yours fruly,

Maithew Daecher
Transporiation Safety Specialist
Accredited Accident Reconstructionist
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LAWYERS
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(302} 384-7000
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ALVERSON, TAYLOR,

MORTENSEN & SANDERS
LEANN SANDERS, ESQ.
Nevada Bar No, 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard
Las Vegas, Nevada 89117
(702} 384-7000

Aftorneys for Defendants

DISTRICT COURT

ELECTRONICALLY SERVED
07/28/2014 03:41:50 PM

CLARK COUNTY, NEVADA

%
JACK CHERNIKOFF and ELAINE CHERNIKOFF,
Plaintiffs,
Vs,

FIRST TRANSIT, INC.; JAY FARRALES; DOES |-
10, and ROES 1-10, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASENO. A-13-682726-C
DEPT. NO. XXTII

DEFENDANTS JAY FARRALES AND FIRST TRANSIT, INC.’S REBUTTAL
EXPERT WITNESS DISCLOSURE STATEMENT

COMES NOW Defendants, JAY FARRALES and FIRST TRANSIT, INC,. by and

through their attorneys of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS

and hereby submit their Rebuttal Expert Disclosure Statement, pursuant to Nevada Rules of

Civil Procedure 16.1 and 26(b)(5):

1. Michael MacQuarrie, M.D.
P.O. Box 2484 :
Truckee, CA 96160

Dr. MacQuarrie is by education, training, and experience an expert in the field of

emergency medicine. He is prepared to offer causation opinions with regard to Harvey

LS#19969
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Chernikoff’s death and the incident in question. Dr. MacQuarrie is prepared to offer
testimony consistent with, but not limited to, those opinions presented in his expert report
attached hereto, In addition, Dr. MacQuarrie is prepared to offer testimony in rebuttal to
the opinions offered by Plaintiff’s expert(s), if any.

Dr. MacQuattie may add to, delete from, modify or change his expected testimony,
depending ﬁpon the nature of further information obtained between now and the time of
trial, as well as the deposition and fiial testimony of other witnesses in this matter, Dr,
MacQuarrie’s opinions will not be finalized until he has had an opportunity to review and
evaluate the opinions of all experts. In that regard, Defendants reserve the right to
supplement Dr. MacQuarrie’s expert repott prior to the time of trial.

Dr. MacQuarrie’s curriculum vitae and fee schedule were previously attached to
Defendants First Transit, Inc., and Jay Famales’ Initial Expert Witness Disclosure
Statement. Dr. MacQuarrie’s rebuttal expert report is attached hereto as Exhibit A.

2, Matthew Daecher
2010 Market Street
Camp Hill, Pennsylvania 17011
(717) 975-9190

Mr. Daecher is by education, training, and expericnce an expert in the fields of
transportation safety and accident reconstruction. Mr. Daecher is prepared to offer
testimony consistent with, but not limited to, those opiuibns presented in his expert report
attached hereto, In addition, Mr. Daecher is prepared to offer testimony in rebuttal to the
opinions offered by Plaintiff’s expert(s), if any.

Mr. Daecher may add to, delete from, modify or change his expected testimony,

depending upon the nature of further information obtained between now and the time of

trial, as well as the deposition and trial testimony of other witnesses in this matter. Mr,
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Daecher’s opinions will not be finalized until he has had an opportunity to review and
cvaluate the opinions of all experts, In that regard, Defendants reserve the right to
supplement Mr., Daecher’s expett report prior to the time of trial.

My, Daecher’s curriculum vitae and fee schedule were previously attached to
Defendants Fisst Transit, Inc, and Jay Farrales’ Initial Expert Witness Disclosure

Statement. Mr. Daecher’s rebuital expert report is attached hereto as Exhibit B.

DATED this J & day of Tuly, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

o S

LEANN SANDERS, ESQ.
Nevada Bar No. 000290
SHIRLEY BLAZICH, ESQ.
Nevada Bar No, (08378

7401 W, Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000

Attorneys for Defendants
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CERTIFICATE OF SERVICE
Pursuant to Administative Order 14-2, 1 hereby certify that on this 28" day of July,
2014, [ did cause a true and correct copy of the above and foregoing DEFENDANTS JAY

FARRALES AND FIRST TRANSIT, INC’S REBUTTAL EXPERT WITNESS
DISCLOSURE STATEMENT to be e-served through the Eighth Judicial District Court EFP

system pursuant to the Electronic Filing and Service Order entered on the Court’s docket in the

above-referenced matter,

Benjamin Cloward, Esq,
RICHARD HARRIS LAW FIRM
801 S. Fourth Street

Las Vegas, NV 89101

Charles H. Allen, Esq,

Attorneys for Plaintifis

CHARLES ALLEN LAW FIRM

191 Peachitree Street N.W., Suite 3300
Atlanta, GA 30303

Attorneys for Plaintiffs

An employee of
ALVERSON, TAYLOR, MORTENSEN & SANDERS
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AFFIRMATION

Pursuant to N.R.S. 239B.030

The undersighed does hereby affirm that the preceding DEFENDANTS JAY

FARRALES AND FIRST TRANSIT, INC.S REBUTTAL EXPERT WITNESS

DISCLOSURE STATEMENT filed in District Court Case No. A-13-682726-C

X . Does not contain the social security number of any person,

-OR-
——  Contains the social security number of a persen as required by:
A. A specific state or federal law, to wit;
[Insert specific law}]

-0r-

B. For the administration of a public program or for an application
for a federal or state grant,

DATED this «J8__ day of July, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

L

By

LEANN S¥NDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Chatleston Boulevard
Las Vegas, Nevada 89117
Attomeys for Defendants

wleann grp\cases\ 1 9969\pteadingsh19969-rebuttid expert witness statement.doc
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Michael MacQuairie, M.D,,
FACEP,FAEEM.
P.0, Box 2484
Truckee, California
96160

To Whom [t May Concern:

I have been asked to provide expert medical and causation opinions with regard to
the incident that occurred on July 29, 2011, All of the information contained in this report
is based upon my review of the materials listed below, as well as my education, training
and experience as a physician who {s Board Certified by the Ametican Board of Emergency
Medicine.

Information Reviewed

In preparation for rendering an expert opinfon in this matter 1 have reviewed the
following documents:

- Gomplaint;

- Video footage of the ncident in question;

- Clark County Autopsy Report;

«  Clark County Coroner's Report;

- Toxicology Report;

- Harvey Chernikoffs medical records from Pamona Valley Hospital;

- Harvey Chernikoif's records frem the Desert Regional Center;

- Harvey Chernikoffs medical records from Gautham Reddy, M.D,;

- Harvey Chernikoff's medical records from Willlam Gillispie, M.D,;

- Harvey Chernikoff's medical records from Cedars Sinai Medical Center;

- Plaintiffs’ Designation of Inftial Bxpert Witnesses and exhibits thereto, Including
expert reports by Kenneth Stein, M.D. and Ned Einstein.

Expert Opinion

Plaintiffs’ emergency medicine expert, Dr. Stein, opined that Harvey Chernikoff died
from asphyxiation from a peanut butter sandwich that blocked his airway. Additionaliy, Dr.
Stein indicated that at "7:59:47 AM, it was apparent that Mr, Chernikoff was in acute
distress"It s still my opinion that it is not clear, especially to a reasonable degree of
medical certainty, that Harvey’s death was caused solely by choking. Harvey exhibited no
outward medical indications of choking. It is just as likely, if not more so given Harvey's
movement and outward expression, that he suffered a heart attack. In fact, even Plaintiff's
tansportation safety expert admitted within his report that Harvey did not exhibit, nor
could he hear any signs of distress.
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Dr. Stein also opined that, had Mr. Farrales (1} noticed Harvey's condition in a
timely manner; (2) attempted the Heimlich maneuver and/or CPR in a timely manner;
and/or (3) contacted 911 emergently, Harvey would have survived this incident and would
not have died. As there were no outward visible, nor medica), Indications that Harvey had
choked, there was no evidence that would have directed any individual trained in first aid
to check or clear Harvey’s airway, Additionally, Br. Stein dees not provide an explanation
for what a “timely manner” would have been. At the time that Mr, Farrales was made
aware that Harvey was unresponsive, it is unlikely that there would have been attything he
could have done to change the outcome. It is also impossible to opine to a degree of medical
certainty that had all of the above actions been taken, Harvey would not bave died. On the
contrary, the ppinions provided are speculation founded upon a number of “ifs” yather than
the facts,

Additionally, it is my opinion to a reasonable degree of medical probability that an
individual trained in first aid or even as a Level | Emergency Medical Technician would not
have had the necessary training to save Harvey if his airway was in fact blocked, and even
less so if he suffered a heart attack. As such, even had Mr. Farrales been tralned in first aid
and attempted to administer the Heimlich maneuver and/or CPR immediately after Harvey
had become nonresponsive, first aid would not have been sufficient to revive him.

Interestingly, Plaintiffs transportation safety expert, Ned Einstein, made a number
of medical opinions within his report. Mr., Einstein repeatedly acknowledged that he is not
qualified to give medical opinions, but continued to provide them within his report
regardless, Based on my review of his qualifications, ! fully agree that Mr. Einstein is in no
way qualified to provide any of the medical opinions he made throughout his report, Not
only is Mr. Einstein not qualified to provide medical opinions, the opinjons he provided are
without any support in the medical field and are in fact ridiculous, and in some cases
dangerous.For example, the assertion that any individual who is not medically trained
should have “plunged” scissors into the lower portion of Mr. Chernikoff's neck just abeve
the top of his breastplate “to create an airway passage” is not only absurd, but also reckless
and totally unfounded.Not even a trained medical professional would have taken these
measures i this clrcumstance, as it more lilkely than not would have caused more damage,

The medical opinions provided within Mr. Einstein’s report are baseless and not
supported by any facts within the record. As such, it is clear that Mr. Enstein is not trying
to be objective, but merely wants to ridicule and mislead his audience. Mr. Einstein claims
that his experlence transporting physically and developmentally disabled adults qualifies
him to opine as to an appropriate response to a passenger suffering a petit mal selzure and
sleep apnea. He also seems 1o suggest that a paratransit driver should be able to effectively
diagnose passengers by thelr symptoms and respond accordingly, There is no sign that

135



Harvey was suffering a petit mal seizure, nor was Mr. Einstein's description of a petit mal
seizure correct.

Although he admitted that he was not qualified to comment on the “odds” of
Harvey's resuscitation after certain periods of time, he provided page after page of
commentary regarding the timing of events and its possible effects on Harvey’s potential
survival. Particularly, he maintains that the time it took for the paramedics to arrive could
have been reduced to close to four and a half minutes. Although there is no support for this
arbitrary calculation of thme, there is no guarantee that Harvey could have been revived
even if the liming had been reduced, Additionally, the assertion that a dispatcher should
have instructed Mr. Farrales to drive to the nearest ambulance is absolutely ridiculous,
There is no way for a transit dispatcher to know where the nearest ambulance was Jocated,
or even which ambulance would respond to the event,

Most importantly, Mr. Einstein refuted any and all opinlons and arguments that he
attempted to make within his own report. Even when scrutinizing the video footage with
retrospectively,he acknowledged that there were no signs of distress vistble, As such, how
could any individual have been able to dfagnose and treat Harvey,let alone one whose job is
to drive and watch the road, Further, Mr, Einsteln’s opinions are all based on a number of
incorvect presumptions, including the presumption that Mr. Farrales saw or could have
seen Harvey eating. Experts, no matter the field, cannot base opinions on presumptions,
particularly when the facts are contrary to the presumption made,

As he was accusing someone of causing a death, Mr. Einstein should have paid more
attention to the facts and language he was using within his report, which was riddled with
typos. This was a tragic event, so for Mr. Einsteln to make light of it by references to ‘Brer
Rabbit' is insulting, demeaning, and unprofessional, Mr. Binstein’s reliance on conjecture,
inaccuracies, and supposition, in place of real expertise, shows his ignorance and disregard
for the serfousness of this event and his accusations, Instead, he is trying to make light of a
tragic, unforeseeable, and unpreventable death by providing irrelevant, baseless,
unfounded, and incorrect opinions.

The foregoing opinions are made to a reasonable degree of medical probability, I
reserve the right to supplement my opinion as new and/or additional information is
provided to me. In addition, { reserve the right to modify my opinions should it become

. oy

Michael Mac{l/rr' , MLD,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FIRST TRANSIT, INC.; and JAY
FARRALES,

Appellants,

VS.

JACK CHERNIKOFF; and ELAINE
CHERNIKOFF,

Respondents.

Electronically Filed
Feb 22 2018 11:40 a.m.
Elizabeth A. Brown

70164 Clerk of Supreme Court

Case No.:

Appeal from the Eighth Judicial District
Court, the Honorable Stefany Miley
Presiding

RESPONDENTS’ APPENDIX

(Volume 1, Bates Nos. 1-250)

Richard Harris Law Firm
Benjamin P. Cloward, Esq.
Nevada Bar No. 11087

801 South Fourth Street

Las Vegas, Nevada 89101
Telephone: (702) 628-9888
Facsimile: (702) 960-4118
benjamin@richardharrislaw.com

Charles Allen Law Firm

Charles H. Allen, Esg. (Pro Hac Vice)
950 E. Paces Ferry Rd., Suite 1625
Atlanta, Georgia 30326

Telephone: (404) 419-6674

Fax (866) 639-0287
callen@charlesallenlawfirm.com

Marquis Aurbach Coffing
Micah S. Echols, Esq.
Nevada Bar No. 8437
10001 Park Run Drive
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INDEX TO RESPONDENTS’ APPENDIX

DOCUMENT DESCRIPTION

LOCATION

Motion to Dismiss the Estate of Harvey Chernikoff (filed

Volume 1,

02/20/14) Bates Nos. 1-9
Exhibits to Motion to Dismiss the Estate of Harvey
Chernikoff
Exhibit No. Document Description
A Complaint (filed 05/31/13) Volume 1,
Bates Nos. 2-24
B Defendants First Transit, Inc., Laidlaw Volume 1,
Transit Services, Inc., d/b/a First Transit and | Bates Nos. 25-35
Jay Farrales’ Answer to Plaintiffs’
Complaint (filed 06/27/13)
C Plaintiff Jack Chernikoff, as Personal Volume 1,
Representative of the Estate of Harvey Bates Nos. 36-50
Chernikoff Responses to Defendants’ First
Set of Request for Production of Documents
(dated 09/24/13)
D October 2, 2013 Letter from LeAnn Sanders | Volume 1,
to Ben Cloward Regarding Discovery Bates Nos. 51-54
Responses
E November 14, 2013 Response Letter from | Volume 1,
Ben Cloward to LeAnn Sanders Bates Nos. 55-57
F January 7, 2014 Letter from LeAnn Sanders | Volume 1,
to Ben Cloward Regarding Dismissal of Bates Nos. 58-60
Claims
G January 16, 2014 Letter from Ben Cloward | Volume 1,

to LeAnn Sanders with Letters of Special
Administration

Bates Nos. 61-65

Notice of Entry of Stipulation and Order Dismissing the
Estate of Harvey Chernikoff with Order (filed 04/04/14)

Volume 1,
Bates Nos. 6672
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DOCUMENT DESCRIPTION LOCATION

Plaintiffs’ Renewed Objection to Evidence Mentioning Volume 1,
Plaintiffs” Non-Testifying Experts, Dr. Carl Berkowitz or | Bates Nos. 73-81
Ned Einstein (filed 02/24/16)

Exhibits to Plaintiffs’ Renewed Objection to Evidence
Mentioning Plaintiff’s Non-Testifying Experts, Dr.
Carl Berkowitz or Ned Einstein

Exhibit No. Document Description
1 Defendants Jay Farrales and First Transit, Volume 1,
Inc.’s Initial Expert Witness Disclosure Bates Nos. 82-111

Statement (filed 06/27/14)

2 Defendants Jay Farrales and First Transit, Volume 1,
Inc.’s Rebuttal Expert Witness Disclosure Bates Nos. 112-126
Statement (served 07/28/14)

3 Defendants Jay Farrales and First Transit, Volume 1,
Inc.’s Rebuttal Expert Witness Disclosure Bates Nos. 127-141
Statement (served 07/28/14)

Clerk’s Exhibit List Volume 1,
Bates Nos. 142-152

Joint Trial Exhibits

Exhibit No. Document Description

Al Operator Incident Report Volume 1,
Bates Nos. 153-154

A3 Records from Clark County Coroner Volume 1,
Bates Nos. 155-176

A5 Records from Clark County Fire Volume 1,
Department Bates Nos. 177-180

A6 RTC Paratransit Guide Volume 1,
Bates Nos. 181-193
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DOCUMENT DESCRIPTION LOCATION
Joint Trial Exhibits (cont.)
Exhibit No. Document Description
AT First Transit Las Vegas Operator Training | Volume 1,
Requirements Bates Nos. 194-197
A8 First Transit Las Vegas Operator Minimum | Volume 1,
Training Requirements Bates Nos. 198-199
A9 First Transit Las Vegas Operator Collective | Volume 1,
Bargaining Agreement Bates Nos. 200-250
Al0 Jay Farrales’ Personnel File Volume 2,
Bates Nos. 251-383
All Jay Farrales’ Medical Examination Reports | Volume 2,
for Commercial Driver Fitness Bates Nos. 384-393
Determination
Al2 Jay Farrales’ Application for Employment | Volume 2,
with Laidlaw Bates Nos. 394-410
Al3 Supplement to Jay Farrales’ Personnel File | Volume 2,
Bates Nos. 411-445
Al4 Documentation Regarding Jay Farrales’ Volume 3,
Safety Classes and Tests Bates Nos. 446-556
Al5 Driver Manifest for Bus 1790 on July 29, Volume 3,
2011 Bates Nos. 557-562
Al6 Contract Between RTC of Southern Nevada | Volume 3,
and Laidlaw Transit Services Inc. (dated Bates Nos. 563-683
02/08/07)
Al8 Photograph of Signage on Bus Volume 3,
Bates Nos. 684686
Al19 Bus Inspection Photos (00004) and (00026) | Volume 3,

Bates Nos. 687-691
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DOCUMENT DESCRIPTION LOCATION
Plaintiffs’ Trial Exhibits
Exhibit No. Document Description
2 2010 First Transit Employee Handbook Volume 4,
Bates Nos. 692—773
3 Page 00009 Only of LVMPD’s Incident Volume 4,
Report: Voluntary Statement Bates Nos. 774776
7 14 Color Photographs of Harvey Volume 4,
Chernikoff’s Life Bates Nos. 777-792
9 Page 00051 Only from Jay Farrales’ Volume 4,
Personnel File Bates Nos. 793-795
13 Photos of Decedent Volume 4,
Bates Nos. 796-801
Defendants’ Trial Exhibit
Exhibit No. Document Description
F Excerpted Pages from Harvey Chernikoff’s | Volume 4,

Medical Records from Gautham Reddy
M.D. (admitted 02/24/16)

F00011-F0014; FO0015-F00020; FO0025—
F00027; FO0044—F00045; and FO0081

Bates Nos. 802—-834

Court’s Trial Exhibit

Exhibit No. Document Description
1 Plaintiffs” Power Point Presentation Volume 5,
Bates Nos. 835-949
2 Juror Question from Juror #8 (not asked) Volume 5,
Bates Nos. 950-951
3 Juror Question from Juror #4 (asked and Volume 5,

answered)

Bates Nos. 952-953
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DOCUMENT DESCRIPTION LOCATION
Court’s Trial Exhibit (cont.)
Exhibit No. Document Description

4 Juror Question from Juror #8 (asked and Volume 5,
answered) Bates Nos. 954-955

5 Juror Question from Juror #8 (asked and Volume 5,
answered) Bates Nos. 956-957

6 Defendants’ Power Point Presentation Volume 5,
Bates Nos. 958-966

7 Juror Question from Juror #4 (not asked) Volume 5,
Bates Nos. 967-968

8 Juror Question from Juror #4 (not asked) Volume 5,
Bates Nos. 969-970

9 Juror Question from Juror #4 (not asked) Volume 5,
Bates Nos. 971-972

10 Juror Question from Juror #8 (not asked) Volume 5,
Bates Nos. 973-974

11 Juror Question from Juror #8 (asked and Volume 5,
answered) Bates Nos. 975-976

12 Juror Question from Juror #4 (asked and Volume 5,
answered) Bates Nos. 977-978

13 Juror Question from Juror #10 (asked and Volume 5,
answered) Bates Nos. 979-980

14 Juror Question from Juror #8 (asked and Volume 5,
answered) Bates Nos. 981-982

15 Juror Question from Juror #8 (asked and Volume 5,
answered) Bates Nos. 983-984

16 Juror Question from Juror #4 (asked and Volume 5,
answered) Bates Nos. 985-986
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DOCUMENT DESCRIPTION LOCATION
Court’s Trial Exhibit (cont.)
Exhibit No. Document Description
17 Juror Question from Juror #3 (asked and Volume 5,
answered) Bates Nos. 987-988
18 Juror Question from Juror #4 (asked and Volume 5,
answered) Bates Nos. 989-990
19 Juror Question from Juror #10 (asked and Volume 5,
answered) Bates Nos. 991-992
20 Plaintiffs’ Proposed Instruction-Not Given | Volume 5,
Bates Nos. 993-994
21 Plaintiffs’ Closing Argument Power Point | Volume 5,
Bates Nos. 995-1027
22 Defendants’ Closing Argument Power Point | Volume 5,
Bates Nos. 1028-1053

Docket of Case No. A-13-682726-C

Volume 5,
Bates Nos. 1054-1066
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Electronically Filed
02/20/2014 02:01:01 PM

MOT m » kgnm-—
ALVERSON, TAYLOR,
MORTENSEN & SANDERS
LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Charlesion Boulevard
Las Vegas, Nevada 89117
(702) 384-7000

Attorneys for Defendants

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
. ' %

CASE NO. A-13-682726-C
DEPT. NO. XXIII

The Estate of HARVEY CHERNIKOFF, Deceased;
by JACK CHERNIKOFF as personal representative,
individuvally and as heir; ELAINE CHERNIKOFF
individually and as heir,

)
)
)
)
) MOTION TO DISMISS THE
) ESTATE OF HARVEY
vs. | ; CHERNIKOFF
)
)
)
)
)

Plaintiffs,

FIRST TRANSIT, INC., LAIDLAW TRANSIT Date of Hearing:

SERVICES, INC. d/b/a FIRST TRANSIT; JAY
FARRALES; DOES 1-10, and ROES 1-10, inclusive,
Detendants.

Time of Hearing:

MOTION TO DISMISS THE ESTATE OF HARVEY CHERNIKOFF

COME NOW, Defendants FIRST TRANSIT, INC. and JAY FARRALES, by and
through its attorneys of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS, and
moves this Honorable Court o grant the following Motion to Dismiss the Estate of Harvey

Chernikoff.
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD
(702) 384-7000

LAS VEGAS, NEVADA 89117-1401
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This Motion is made and based upon the papers and pleadings on file herein, the Points
and Authorities sﬁbmitted in support thereof, and any oral argument which may be heard at the
hearing set for this matter.

DATED this ﬁmay of February, 2014,

ALVERSON, TAYLOR, MORTENSEN & SANDERS

By mm

LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charfeston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000

Attorneys for Defendants

NOTICE OF MOTION

PLEASE TAKE NOTICE that the instant Motion to Dismiss will come on for hearingj

before the above-entitled Court on the U1 day of April , 2014, at the
9:30 AM
hour of a.m./p.m. in Department No. I, or as soon as counsel may be heard.
DATED this day of February, 2014,

ALVERSON, TAYLOR, MORTENSEN & SANDERS

By &mm

LEANN SANDERS, ESQ.
Nevada Bar No., 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000 -

Attorneys for Defendants
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MEMORANDUM OF POINTS & AUTHORITIES

L

NATURE OF MOTION

At the time the Complaint was filed, Plain{iffs represented to the Court and to Defendants
that Jack Chell‘nikoﬁ' was the Representative of the Estate of Harvey Chernikoff. However, it has
become apparent that Plaintiff failed to be properly appointed in this capacity until well after thej
Complaint was filed. The statute of limitations in this matter has now passed, barring any claim
that the Istate may bring in relation to this incident. Furthcr,' Plaintiff’s failure to follow thel
appropriate procedures has prejudiced Defendants and delaved discovery in this matter.

II.

STATEMENT OF FACTS

Plaintiff Jack Chernikoff, filed the Complaint, on behalf of Harvey Chernikoff’s Estate,
and individually, on May 31, 2013, against First Transit, Inc., Laidlaw Transit Services, Inc.
d/b/a First Transit and Jay Farrales. See Exhibit A, Complaint. Defendants answered the
Complaint on June 26, 2013. See Exhibit B, Answer. Plaintiffs made the Early Case Confercence)
Disclosures on July 25, 2013, wherein they failed to provide any documentation substantiating
that Jack Chernikoff had been properly designated Representative of the Estate of Harvey
Chernikoff. As such, on August 21, 2013, counsel for Defendants propounded written discovery
upon Jack Chernikoff, as Representative of the Estate of Harvey Chernikoff, requesting copies of
any and all documentation indicating that Plaintiff Jack Chernikoff had been designated the
Personal Representative and/or Special Administratrix of the Estate of Harvey Chernikoff. In
response, Jack Chernikoff, as Representative of the Estate of Harvey Chernikoff, produced
documentation related to Jack and Elaine Chernikoff’s conservatorship over Harvey Chernikofl

while he was living. See Exhibit C, Jack Chernikoff, as Representative of the Estate of Harvey
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|| counsel sent correspondence (o opposing counsel requesting the documentation showing that

Chernikoff"s Responses to Defendants’ First Set of Requests for Production of Documents. The
responses were not verified by Jack Chernikoff, but were signed by Plaintiffs’ counsel. Id. Ag

the documentation provided by Jack Chernikoff was not sufficient, on October 2, 2013, defense

Jack Chernikoff has been appointed as administrator of Harvey Chernikoff’s intestate estate. See
Exhibit D, Correspondence to Plaintifls” counsel dated October 2, 2013. In response, counsel
received correspondence from opposing counsel on November 14, 2013, indicating that the
documentation had been submitted to the Court and they were awaiting its return. See Exhibit E|
Correspondence from Plaintiffs’ counsel date;d November 14, 2013,

Ongce it became clear that Plaintiffs had not followed the appropriate steps to get Jack|
Chernikoff appointed as Administrator of the Estate prior to filing the Complaint, defendant’s
counsel sent correspondence to Plaintiffs’ counsel requesting that they Ivo!untarily dismiss the
claims made by the Estate. See Exhibit F, Correspondence to Plaintiff’s Counsel dated January7
2014. Defendants did not receive any response from Plaintiffs’ counsel. However, on January,
16, 2014, Plaintiffs’ counsel forwarded the Letters of Administration and Order Appointing
Plaintiff Jack Chernikoff Special Administrator of the Estate of Harvey Chemikoff. See Ex_hibii
G. The Application and Order are dated December 30, 2013. Id. As such, it is clear thaf
Plaintiffs did not follow the appropriate steps to have Jack Chernikoff appointed as|

Administrator of the Estate until well after suit was filed.
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I11.

LEGAL ARGUMENT

L. PLAINTIFFS MADE A MISREPRESENTATION TO THE COURT

As indicated above, Jack Chernikofl was named as a Plaintiff in the Complaint, both
individually and as the alleged Representative of the Estate of Harvey Chernikoff. However, as
explained above, at the time the Complaint was filed, Jack Chernikoff had not even applied to be]
Representative of the Estate of Harvey Chernikoff. The fact that Jack Chernikofl represented
that he was the Representative of the Estate of Harvey Chernikoff shows that Plaintiffs werg
aware of the need to have a representative a]’apointed. prior to filing the Complaint, but failed to
do so. In addition to filing the Complaint, Jack Chernikoff responded to written discovery
propounded to the Representative of the Estate.

As Jack Chernikoff had not been appointed Representative of the Estate of Harvey

Chernikoff, he had no standing to file the Complaint or respond to written discovery on behall of

the Estate.  Defendants were misled by Plaintiffs to believe that Jack Chernikoff had been

properly and legally appointed as Representative of the Estate of Harvey Chernikoff by a court
of competent jurisdiction.

11 THE STATUTE OF LIMITATIONS HAS RUN ON ANY CLATMS MADE BY
THE ESTATE

The instant litigation arises out of an incident that occurred on July 29, 2011. Pursuant to
Nev. Rev. Stat. 11.190(4)(e), an action to recover damages for injuries to a person or for thej
death of a person caused by the wrongful act or neglect of another must be brought within two
years. As such, the statute of limitations on this cause of action expired on July 29, 2013, As
indicated above, the Complaint in this matter was filed on May 30, 2013, prior to the expiralion

of the statute of limitations.
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Pursuant to N.R.S. 41.100 and N.R.S. 41.085, the personal representative of the estate of
a decedent may maintain an action for damages against the wrongdoer in survival and wrongful
death actions. However, before suing, a personal representative must be appointed by order of 4
court of competent jurisdiction. See N.R.S. 143.060; N.R.S., 143.340; Schwartz v

Wasserburger, 117 Nev. 703 (Nev. 2001). Pursuant to Schwartz v. Wasserburger, a personal

representative inherits the benefits and burdens connected with the running of any applicablg
statute of limitations, measured from when the cause of action first accrued in favor of thg
decedent. 117 Nev. 703 (Nev. 2001). As such, the applicable statute of limitations has run|
against any personal representative of the Estate who was appointed on or after July 29, 2013.

In this case, Plaintiffs had full knowledge of tﬁe potential claim and need to appoint 4
representative of the Estate, prior to filing a wrongful death lawsuit. This is evidenced by the)
very fact that they misrepresented Jack Chernikoff’s capacity as such when the Complaint was
ﬁled and thereafter. Yet, they failed to even attempt to get Jack Chernikoff appointed as the
representative of the Estate of Harvey Chernikoff until nearly six months after the Complaint
was filed. Even then, it appears that they took this necessary legal step only after being asked for
proof of Mr. Chernikoff’s appointment by opposirig counse]. Jack Chernikoff did not have the
right to bring suit on behalf of the Estate when the Complaint was filed as he had not yet been
appointed as Personal Representative of the Estate. In fact, this did not occur until December 30,
2013, long after the statute of limitations had expired. As such, the claims made on behalf of the)
Estate should be dismissed.

ITIl.  DISCOVERY HAS BEEN UNDULY DELAYED BY PLAINTIFFS FAILURE TO
FOLLOW THE APPROPRIATE PROCEDURES

As explained above, counsel for Defendants had requested the appropriate documentation|
showing that Jack Chernikoff had been appointed as administrator of Harvey Chernikoff s

intestate estate through written discovery in August of 2013. When Defendants did not receive
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the documentation, counsel immediately followed up with opposing counsel to obtain the
documentation. At that juncture, defendants were still under the impression that Jack Chernikof
had been appointed Representative of the Estate of Harvey Chernikoff, due to Plaintiffs’
representations in the pleadings. However, documentation was not received until January 16,
2014.

Within that four month period of time, Defendants were not able to request any of Harvey
Chernikoff’s relevant medical records or conduct any di.scovery regarding his condition or life
prior to his death. Further, the discovery responses Defendants received from the Estate are
invalid, as they were allegedly prepared by an individual who had no standing to respond. As
such, Defendants were prejudiced by the appointment of Jack Chernikoff as personal
representative after the running of the statute of limitations. Further, there is no justification for
Plaintiffs” failure to follow proper procedural requirements, by having Jack Chernikoff appointed|
as Personal Representative of the Estate before filing the instant lawsuit. It is too late for him to
do so now, as the statute of limitations has expired. The claims of the Estate of Harvey

Chernikoff must therefore be dismissed.
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1v.

CONCLUSION

Based on the foregoing, Plaintiffs (1) intentionally misrepresented Jack Chernikoff™s
capacity to sue on behalf of the Estate of Harvey Chernikoff; (2) failed to follow the appropriate
procédures to have Jack Chernikoff appointed as Representative of the Estate of Harvey
Chernikoff until five months after the Complaint was filed; and (3) delayed discovery in this
matter, As such, Defendants respectfully requests thal this Court dismiss any and all claims of
the Estate of Harvey Chernikoff.

LN ‘

DATED this \ \_day of February, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

'By MMM

LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000

Attorneys for Defendants
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AFFIRMATION

Pursuant to N.R.S. 239B.030

- The undersigned does hereby affirm that the preceding MOTION TO DISMISS THE]

ESTATE OF HARVEY CHERNIKOFF filed in District Court Case No.
A-13-682726-C

X Does not contain the social security number of any person.

'-,()R.
Contains the social security number of a person as required by:
A. A specific state or federal law, to wit:
[Insert specific law|
-or-

B. For the administration of a public program or for an application foy
a federal or state grant.

DATED this A\ day of February, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

By mm

LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No, 008378

7401 W. Charleston Boulevard
Las Vegas, Nevada 89117
Attorneys for Defendants

nMeann. gepichristive-hold For review\19269-min to dismiss estate tt ta Is 2,11, 14.doc
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Electronically Filed
05/31/2013 04:03:28 PM

i |comp W‘* *‘M

BENJAMIN P, CLOWARD, ESQ. CLERK OF THE COURT
Nevada Bar No. 11087

3 |Utah Bar No. 12336

RICHARD HARRIS LAW FIRM

5 1801 South Fourth Street

Las Vegas, Nevada 89101

Telephone: (702) 385-1400

7 |Facsimile: (702) 385-9408

Attorney for Plaintiff

8 ) DISTRICT COURT

CLARK COUNTY, NEVADA

"' | The Estate of HARVEY CHERNIKOFF, CASENQA-13-682726-C
12 Deceased; b}' JACK CHERNIKOFT as DEPT. NO. XXIII

3 personal representative, individually and as
w13 | heir; ELAINE CHERNIKOFF individually
z Ll and as heir, COMPLAINT
E

= T

A Plaintiffs,

é 16

E o] v

@S] s | FIRST TRANSIT, INC. LAIDLAW

TRANSIT SERVICES, INC dba FIRST
19 | TRANSIT; JAY FARRALES; DOES 1-10,
and ROES 1-10 inclusive,

20
21 Defendants.
2 COMES NOW Plaintiff JACK CHERNIKOFF, personal representative of the Estate of

23
HARVEY CHERNIKOFF, individually, and as heir, and ELAINE CHERNIKOFF

24

2 individually and as heir of the Estate of HARVEY CHERNIKOFF by and through their

26 |attorneys, RICHARD A. HARRIS, ESQ, and BENJAMIN P. CLOWARD, ESQ., of

27 |RICHARD HARRIS LAW FIRM, and for their causes of action against Defendants, and cach

2 1 of them, allege as follows:

g\qu vy (10
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PARTIES

I. That at all times relevant to these proceedings, HARVEY CHERNIKOFF,
deceased (hereinafier “HARVEY™) was a resident of Clark County, Nevada.

2. That at all times relevant to these proceedings, Plaintiff, JACK CHERNIKOFF
the personal representative, individually and as heir of the Estate of HARVEY CHERNIKOFF,
was and is a resident of Clark County, Nevada. E

3. That at all times relevant to these proceedings, Plaintiff, ELAINE CHERNIKOFF
individually and as heir of the Estate of HARVEY CHERNIKOFF, was and is a resident of|
Clark County, Nevada.

4, That at all times relevant to these proceedings and upon information and belief,
Defendants, FIRST TRANSIT, INC., LAIDLAW TRANSIT SERVICES,IINC dba FIRST
TRANSIT, were corporations doing business in Las Vegas, Clark County, Nevada.

3, That at all times relevant to these proceedings, Defendant JAY FARRALES,
was and is a resident of Clark County, Nevada.

6.  That the true names and capacities whether individual, corporate, associate,
partnership or otherwise of the Defendant herein designated as DOES 1-10, inclusive, are
unknown to the Plaintiff who therefore sues said Dcfcﬁdants by such fictitious names. Plaintiff
alleges that Defendant DOE 1 -5 were the actual operator/employee of Defendant and in the
event said Defendants were acting within the course, scope and authority of such agency or |
employment, each said Defendant is liable or v\{hose are statutorily or vicariously liable for the
acts and omissions of those person(s) and or entities who caused or contributed 1o the injuries

and death of HARVEY CHERNIKOFF as described below Plaintiffs further allege that
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Defendants DOES 6-10, are unknown at this time and may be individuals, corporations,
associations, partnerships, subsidiaries, holding companies, owners, predecessor or successor
entities, joint venturers, parent cotporations or related business entities of Defendants,
inclusive, who were acting on behalf of or in concert with, or at the direction of Defendants
and may be responsible for the injurious activities and wrongfully death of the other
Defendants. Plaintiffs allege that each named Defendant and Doe Defendant negligently,
willfully, intentionally, recklessly, vicariously, or otherwise, caused, directed, allowed or set in
motion the injurious events and wronglul death set forth herein, Each named and Doe
Defendant is legaily responsible for the events and happenings stated in this Complaint, and
thus proximately caused injury, death and damages to Plaintiffs. Plaintiffs request leave of the
Court to amend this Complaint to specify the Doe Defendants when their identities become
known. Plaintiff will ask leave of this court to insert the true names and capacities of such
Defendants when the same have been ascertained and wil) further ask leave to join said
Defendants in these proceedings.

6. That Defendant, JAY FARRALES, was the operator of a certain First Transit
Bus at all times relevant to this action, and at all times relevant hereto, was operating the same
within the course and scope of his employment with Defendants, FIRST TRANSIT, INC.,
LAIDLAW TRANSIT SERVICES, INC dba FIRST TRANSIT,

7. That at all times relevant to this action, dRefendants,. FIRST.

LAIDLAW TRANSIT SERVICES, INC dba FIRST TRANSIT, ‘employed:Defendant;: JAY,
FARRALES®

8. All the facts and circumstances that give rise to the subject lawsuit occurred in

Clark County, Nevada,
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9. Plaintiff has found it necessary 10 retain the services of an attorney to prosecute

FACTS
10, “Onmoraboutduly:29;2011;: HARVEY who had a mental disability:was:a:¢
passengeron:Defendant FIRSTERANSIT:INC. LAIDLAW TRANSIT SERVICES, INC dba
FIRST TRANSIT.

M}l 1. That while on the bus, Harvey started to eat his lunch and which time he began

_ chomﬁg.
"W
2 12.  That Harvey died as a result of choking on the food he consumed.,

1 “é‘
ls\j\%m} 13.  Defendants and each of them knew that HARVEY had a mental disability.

lfﬁf\(

% 14, Defendants and cach of them failed to assist Harvey as he choked.
o

/4 16, Plaintiff has a disability as defined by NRS 706.361.

Defendants are a common carrier within the meaning of NRS 706.036.

gy
QQM 4 17. Defendants and each of them have a duty to its passengers and to HARVEY
CHERNIKOFF to use the highest degree of care consistent with the mode of conveyance used
and the practical operation of its business as a common carrier by para-transit bus/van.

I~ 'j ; 18 Plaintiff was a passenger and was a person who, with the actual or implied

2
»3 |consent of the carrier, was a passenger the vehicle at issue.
2 FIRST CAUSE OF ACTION
NEGLIGENCE
25
v - 19.  Plaimiff repeats, realleges, and incorporates by reference cach and every
27 {allegation contained in the foregoing paragraphs above as if fully set forth herein.
28

this action and is therefore entitled to reasonable attorney's fees and costs of suit incurred herein.
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20.  Defendant, JAY FARRALES, and Defendants, were acting as common carriers

and had a duty to use the highest degree of care to assist Plaintiff while a passenger on the

vehicle at issuc, according to the laws of the State of Nevada and as a reasonable and prudent
commeon carrier would under similar circumstances.

21.  Defendant, JAY FARRALES, and Defendants, breached the duty to use the
highest degree of care and act reasonably in this matter when they neglected to take
precautionary measures, including but not limitgd to, failing to contact emergency services and
assisting Plaintiff while he choked. Defendant JAY FARRALES and Defendants were negligent
and careless.

22.  The sole and proximate cause of the subject incident was due to the negligent

5

actions or inactions of the Defendants and Doe Defendant.

23.  That HARVEY CHERNIKOFF s estate is entitled {o special damages for

‘ihl; £ ﬁhys:cal and mental pain, shock and agony all to his damagc recoverable by his heirs,
JACK CHERNIKOFF and ELAINE CHERNIKOFF in an amount in excess of TEN
THOUSAND DOLLARS ($10,000.00).

25.  Asaproximale resuli of HARVEY CHERNIKOFF death, Plainiffs, JACK
CHERNIKOFF and ELAINE CHERNIKOFF, have been deprived of his support and the value
of the accumulations of his estate had he lived his normal life expectancy, all to Plaintiff JACK
CHERNIKOFF and ELAINE CHERNIKOFF , special damage in an amount according 1o proof

at trial,
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26. HARVEY CHERNIKOFF was a loving and devoted son, and by reason of the
premises, Plaintiffs JACK CHERNIKOFF and ELAINE CHERNIKOFF have suffered extreme
grief and sorrow and have been deprived of his companionship, society, comfort and consortium,
all to their general damage in an amount in excess of TEN THOUSAND DOLLARS
($10,000.00).

27.  Ponitive and exerplary damages are warranied in this action as a punishment for
reckless and wanton acts that consciously disrcgarded the safety of HARVEY CHERNIKOFF, to
serve as a deterrent to the Defendants and others for committing the same or similar acts that
endanger the general safety of patrons and the public in an amount in excess of TEN

THOUSAND DOLLARS ($10,000.00).

SECOND CLAIM FOR RELIEF
RESPONDEAT SUPERIOR

\& Plaintiffs incorporate by this reference each and every paragraph previously made
in this Complaint, as if here fully set forth.

29.  Because Defendant JAY FARRALES was acting within the course and scope of

. | his employment, service or agency, each and every other Defendant is vicariously liable for the

injuries and damages sustained by Plaintiff; alleged herein.

30.  That Defendant JAY FARRALES was acting in the course and scope of his
employment with Defendant FIRST TRANSIT, INC. LAIDLAW TRANSIT SERVICES, INC
dba FIRST TRANSIT and as such, Defendant FIRST TRANSIT, INC. LAIDLAW TRANSIT
SERVICES, INC dba FIRST TRANSIT is responsible for the negligent acts of its emi)loyec

under the doctrine of respondent superior.
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31. Whenever it is alleged in this Complaint that a Defendant did any act or thing, it
is meant that such Defendant’s officers, agents, servants, cmployees, or representatives did such
act or thing and at the time such act or thing was done, it was done with full anthorization or
ratification or such defendant or was done in normal and routine course and scope of business or
with the actual apparent and/or implied authority of such Defendant’s officers, agents servants,
employees, or representatives. Specifically Defendants are liable for the actions of its officers,
agents, servants, employees and representativg.

32.  Plaintiffs, allege that the Defendants, being a large corporation, can only act
through their employees, servants agents, contracts, associates, security personnel, plain clothes
employces, bartenders, porters and others paid directly or indirectly by the Defendants for the
purpose of running the corporate enterprises, to make a profit, and to service their patrons and
invitees.

33.  Plaintiffs, allege that the above-described employees and agents of FIRST
TRANSIT, INC. LAIDLAW TRANSIT SERVICES, INC dba FIRST TRANSIT and other
Defendants were in various positions on the Defendants premises where they, if pruperiy hired,
trained, and supervised, and if properly acting within the scope of their employment, could have
acted rather than omitting to act, in such a manner that they could have taken reasonable action
to prevent the death of HARVEY CHERNIKOFF.

34.  That Defendants breached their duty and negligently, disregarded the safety of
HARVEY CHERNIKOFF, by failing, among other things, to have adequate first aid training, to
prevent such an occurrence, by failing to have employees adequately trained or competent

personnel on duty at the time of the incident 10 respond to the presence of a medical problem, or
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to enforce ruled already in place to prevent HARVEY or others from being allowed to eat food
on the bus. |

35.  Asadirect and proximate result, Defendants are responsible for the wrongful
death of HARVEY CHERNIKOFF and the special and general damages as stated herein.

"THIRD CAUSE OF ACTION
NEGLIGENT HIRING, RETENTION AND SUPERVISION

36.  Plaintiffs incorporate by this reference each and every allegation previously made
in this Complaint, as if here fully set forth. |

37.  Defendants were negligent in the selection, hiring, training, supervision and/or
retention of JAY FARRALES and Doe Defendants at all times relevant herein.
38.  Defendants knew or reasonably should have known that management was
engaging in wrongful.protocol, safety and/or supervision of their drivers in first aid response of
disabled partics and were unfit for their management position.
39.  Defendants’ management eniployecs engaged in actions including, but not limitedj
to, lack of establishing a policy, and deficient in directing employees to respond to a medical
emergency of disabled parties causing a hazardous condition. |
40.  Atall material times, Defendanlé knew or reasonably should have known that the
conduct, acts, or failurcs 1o act of management, and the conduct, acts, or failures to act of other
employees or agents of Defendant’s (including Doe and Roe Defendants,) that managed and
supervised directly injured Plaintiff,

41.  Atall material times, Defendants knew or reasonably should have known that the
incidents and conduct of management and other employces described above, would and did

proximately result in the wrongful death of HARVEY CHERNIKOFF, including but not limited
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10, mental anguish ard emotional disiress.

42.  Atall material times, Defendants knew, or in the exercise of reasonable care
should have known and could have reasonably foreseen, that unless Defendants intervened to
protect HARVEY CHERNIKOFF, and or to adequately supervise, control, regﬁlate. train,
discipline, and/or otherwise penalize the conduct, acts, and failures to act, and/or terminate the
employment of managers or employees who failed to act, such conduct would continue, thereby
subjecting Plaintiffs to injury and severe emotignal distress, and would have the effcct of
encouraging, ratifying, condemning, exacerbating, increasing, and worsening the conduct, acts,
and failures 1o act described above.

43,  Atall times Defendants had the power, ability, authority and duty to intervene,
supervise, train, prohibit, control, regulate, discipline and/or penalize the conduct and/or
terminate the employment of Defendants and other agents or employees described above.

44, That of FIRST TRANSIT, INC. LAIDLAW TRANSIT SERVICES, INC dba
FIRST TRANSIT and other Defendants and each of them, owed duties to HARVEY
CHERNIKOFF to exercise reasonable care in hiring, training, rctcﬁtion, supervision and
management of the personnel responsible for safety at the time and place of the events described
above.

45. By their acts and omissions herein, Defendants breached these duties.

46.  Asadirect and proximate result, Defendants are responsible for the wrongful

death of HARVEY CHERNIKOFF and the special and general damages as stated herein.
[

/i
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FOURTH CLAIM FOR RELIEF
PUNITIVE DAMAGES

47.  Plaintiffs incorporate by this reference each and every paragraph previously
made in this Complaint, as if here fully set forth,

- 48, Defendanls’ actions were wrongful, willful, oppressive, malicious, and done with
the intent to harm Plaintiff or in reckless disregard for Plaintiff. Plaintiff is therefore entitied to
an award of punitive damages in amount sul‘ﬁcieﬁl to punish and deter the defendants and all
others firm engaging in such conduct. |

49,  The acts complained of herein were willfully, unlawfully, violently and maliciously
done by Defendants, and each of them, with a capricious and wanton disregard for the health and
safety of Plaintiff, thereby entitling Plainti{f to excmplary or punitive damages in an amount in
excess of $10,000.00.

1
141
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WHEREFORE, Plaintiffs respectiully pray that Judgment be entered against Defendams,

and each of them, ys follows;

1. Creneaal dapnages i an ainoint 0F 1o by proven af the tme of trial
2 Medical and neidental expenses incurred and to be ineusred:
3. Forpumitive damages i iv an anount i excess of $10,000.00;

4. Altorney*s. fees snd vost of suif; and
5 For steh other reliel s 15 just and profier.

DATEL this 31™ day of May, 2013

S LAW FIRM

PBENJAMIN P CLOWARD, ESQ.
Neévadd Bar No, 11087

S01 Souith Foorth Streit

Las Vegas, Nevada 89101
Anoraey for Plainiff
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IAFD
BENJAMIN P, CLOWARD, ESQ.
Nevada Bar No, 11087
Utah Bar No. 12336
RICHARD HARRIS LAW FIRM
801 South Fourth Street
Las Vegas, Nevada 89101
Telephone: (702) 385-1400
Facsimile: (702)385-9408
Attorney for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

The Estate of HARVEY CHERNIKOFF, CASENO.A~13~-682726-C
Deceased; by JACK CHERNIKOFF as DEPT. NO. XXTITII

personal representative, individually and as
heir; ELAINE CHERNIKOFF individually
and as heir, INITIAL APPEARANCE FEE
DISCLOSURE

Plaintiffs,
VS,

FIRST TRANSIT, INC. LAIDLAW
TRANSIT SERVICES, INC dba FIRST
TRANSIT; JAY FARRALES; DOES 1-10,
and ROES 1-10 inclusive,

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees arej

submitted for parties appearing in the above entitied action as indicated below:

The Estate of HARVEY CHERNIKOFF §270.00
JACK CHERNIKOFF $30.00
ELAINE CHERNIKOFF $ 30.00

24
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TOTAL REMITTED:

DATED this 31™ day of May, 2013

Nevada Bar No, 11087

$ 330.00

RICHARD HARRIS LAW FIRM

NP, CLOWARD, B5G.
801 South Fowaly Siveet
Las Vegas, Nevady 89101
Atiorney for Pigintili
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1. Pavty Information

Plasdifi{s) Oraieiddress/phonied: The Hstare of HARVEY

CHERNIKOFE
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NY 8¥IE

“H e e

8, A" Street, Las Vegas,
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

7401 WEST CHARLESTON BOULEYARD

LAS VEGAS, NEVADA. 39117-1401

(702) 384-7000
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ANSC .

ALVERSON, TAYLOR, ElectronicaI!y Fliled
MORTENSEN & SANDERS 06/27/2013 09:02:47 AM
LEANN SANDERS, ESQ. .
Nevada Bar No. 000330 %

SHIRLEY BLAZICH, ESQ. Qi Harm
Nevada Bar No. 008378 CLERK OF THE COURT

7401 W. Charleston Boulevard

Las Vegas, Nevada 80117
(702) 384-7000
Attorneys for Defendants -
DISTRICT COURT
CLARK COUNTY, NEVADA

dskok &

The Estate of HARVEY CHERNIKOFF, Deceased;

CASE NO. A-13-682726-C
by JACK CHERNIKOFF as personal representative, DEPT, NO., XX1II
individually and as heir; ELAINE CHERNIKOFF
individually and as heir,

Plaintiffs,
Vs,

FIRST TRANSIT, INC,, LAIDLAW TRANSIT
SERVICES, INC. d/b/a FIRST TRANSIT; JAY
FARRALES; DOES {-10, and ROES 1-10, inclusive,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants, ;

DEFENDANTS FIRST TRANSIT, INC., LAIDLAW TRANSIT SERVICES,
INC., d/b/a FIRST TRANSIT AND JAY FARRALES® ANSWER
TO PLAINTIFFS' COMPLAINT
COME NOW Defendants, FIRST TRANSIT, INC., LAIDLAW TRANSIT SERVICES,
INC., dfb/a FIRST TRANSIT and JAY FARRALES (hereinafter “Answering Defendants™ oy
“Defendants”), by and through their attorneys of record, ALVERSON, TAYLOR,

MORTENSEN & SANDERS, and hereby submit the following answer to Plaintiffs’ Complajnt

by admitting, denying, and alleging as follows; ?
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PARTIES
1. Answering Parapraphs 1, 2, 3, 6 (the first Paragraph 6, on page 2) and 8 of Plaintiffs’
Complaint, Defendants state that they are without sufficient knowledge or information upon
which to base a belicf as to the truth of the a]]égaﬁom contained therein, and upon said ground,
deny each and every allegation contained therein.
2. Answering Paragraphs 4, 5 and 6 (the second Paragraph 6, on page 3) of Plaintiffs’
Complaint, Defendants admit each and every allegation contained therein.
3.  Answering Paragraph 7 of Plaintiffs’ Complaint, Answering Defendants admit tha
Defendant, FIRST TRANSIT, INC, employed Defendant, JAY FARRALES. Answering
Defendants deny the remaining allegations contained within Paragraph 7 of Plaintiffs’
Complaint.
4. Answering Paragtaph 9 of Plaintiffs’ Complaint, Answering Defendants deny each and
every allegation contained therein,

FACTS

5. Answering Paragraph 10 of Plaintiffs’ Complaint, Answering Defendants admit that on
or about July 29, 2011, HARVEY was a passenger on Defendant FIRST TRANSIT, INC. As
to the remaining allegations confained within Paragraph 10 of Plaintiffs’ Complaint,
Defendants state that they are without sufficient knowledge or information upon which to base
a belief as to the truth of the allegations confained therein, and upon said ground, deny cach
and every allegation contained therein.
6.  Answering Paragraphs 11, 12, 13, 14, 16, 17 and 18 of Plaintiffs’ Complaint, Defendants
state that they are without sufficient knowledge or information upon which to base a belief as

to the truth of the allegations contained therein, and upon said ground, deny cach and every

atlegation contained therein.
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(702} 384-7000
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7. Answering Paragraph 15 of Plaintiffs’ Complaint, Answering Defendants admit each and
every allegation contained therein.

FIRST CAUSE OF ACTION
{(Neglizence)

8.  These Answering Defendants repeat and reallege their answers to the allegations

contained within Paragraphs 1 through 18 of Plaintiffs* Complaint, as if the same were more
fully set forth herein,

9.  Answering Paragraphs 20, 24, 25 and 26 of Plaintiffs’ Complaint, Defendants state that
they are without sufficient knowledge or inﬁ;snnation upon which to base a belief as to the truth
of the allegations contained therein, and upon said ground, deny each and every allegation
contained therein,

10. Answering Paragraphs 21, 22, 23, and 27 of Plaintiffs’ Complaint, Defendants deny cach
and every allegation contained therein.

SECOND CLAIM FOR RELIEF

(Respondeat Superior)
11.  These Answeting Defendants repeat and reallege their answers to the allegations

contained within Paragraphs 1 through 27 of Plaintiffs” Complaint, as if the same were more
fully set forth herein.

12. Answering Paragraphs 29, 30, 31, 32 and 33 of Plaintiffs” Complaint, Defendants state
ihat they are without sufficient knowledge or information upon which to base a belief as to the
truth of _thc allegations contained therein, and upon said ground, deny each and every allegation)
contained therein, |

13.  Answering Paragraphs 34 and 35 of Plaintiffs’ Complaint, Defendants deny each and|

every allegation contained therein.

. LS#19569
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LAWYERS
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THIRD CAUSE OF ACTION

{Negligent Hiring, Retention and Supervision)
14.  These Answering Defendants repeat and reallege their answers to the allegations
contained within Paragraphs 1 through 35 of Plainiiffs® Complaint, as if the same were morg
fully set forth herein.
15, Answering Paragraphs 37, 38, 39, 40, 41, 42, 43, 45, 46 of Plaintiffs’ Complaint,
Defendants deny each and every allegation containcd therein.
16. Answsring. Paragraph 44 of Plaintiffs’ Complaint, Defendants admit each and every)
allegation contained therein.

FOURTH CAUSE OF ACTION

(Punitive Damages)
17.  These Answering Defendants repeat and reallege their answers to the allegations

contained within Paragraphs I through 46 of Plaintiffs’ Complaint, as if the same were more
fully set forth herein.
18 Answering Patagraphs 48 and 49 of Plaintiffs’ Complaint, Defendants deny each and
every allegation contained therein. | |
AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Defendants allege that Plaintiffs’ Complaint on. file herein fails to state a claim upon

which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
Defendants allege that the damages, if any, were caused in whole or in part, or were

contributed to by reason of the negligence of the Plainiiffs,

LS#19969
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THIRD AFFIRMATIVE DEFENSE

All risks and dangers involved in the factual situation described in the Complaint were
open, obvious, and known to the Plaintiffs and said Plaintiffs voluntarily assumed said risks and
dangers.

FOURTH AFFIRMATIVE DEFENSE

The incident alleged in the Complaint and the resulting damages, if any, to the Plaintif]
were proximately caused or contributed to by Plaintiffs’ own negligence, and such negligence
was greater than the alleged negligence of Deféndants.

FIFTH AFFIRMATIVE DEFENSE

Defendants allege that the occurrence referred to in the Complaint, and all injuries and
damages, if any, resulting therefrom were caused by the acts or omissions of a third parfy ovey
whom Defendants had no control.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are time-barred by the applicable statute of limitations.
SEVENTH AFFIRMATIVE DEFEH&I i
Defendants aflege that recovery of unlimited punitive or exemplary damages is barred
because N.R.S. Chapter 42, as amended, denies these Defendants equal protection of the law
under Article Four, Section Twenty of the Nevada Constitution, and the Fourteenth Amendment

to the United States Constitution.

EIGHTH AFFIRMATIVE DEFENSE

Defendants allege that any award of punitive or exemplary damages in this action i
barted as excessive, as the product of bias or passion and/or by proceedings lacking sufficient

guidelines and/or the basic clements of fondamental fairness, under the Due Process Clause of

LS#19969
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the Fourteenth Amendment to the United States Constitution, and Article One, Section Eight, off
the Nevada Constifution.
NINTH AFFIRMATIVE DEFENSE
Plaintiffs failed to mitigate his damages, if any.
TENTH AFFIRMATIVE DEFENSE
Defendants hereby incorporate by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further

investigation or discovery reveals the applicability of any such defenscs, Defendants rescrve the

right to seek leave of Court to amend their Answer to specifically assert the same. Such defenses)

are herein incorporated by referenced for the specific purpose of not waiving the same.
ELEVENTH AFFIRMATIVE DEFENSE
Pursuant to NRCP 11, as amended, afl possible Affirmative Defenses may not have been
alleged herein insofar as sufficient facts were not available afier reasonable inquiry upon the
filing of Defendants’ Answer and, therefore, Defendants reserve the right to amend their Answer
to allege additional affirmative defenses if subsequent investigation warrants.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiffs’ claims against these answering Defendants are reduced, in whole or in part, as
a result of the doctrine of comparative negligence.
THIRTEENTH AFFIRMATIVE DEFENSE
Defendants allege that recovery of unlimited punitive or exemplary damages is barred
because N.R.S. Chapter 42, as amended, denies these Defendants equal protection of the lawr
under Article Four, Section: Twenty of the Nevada Constitution, and the Fourteenth Amendment
to the United States Constitation.

1
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FOQURTEENTH AFFIRMATIVE DEFENSE

Defendants allege that any award of punitive or exemplary damages in this action is
barred as excessive, as the product of bias or passion and/or by proceedings lacking sufficient
guidelines and/or the basic elements of fundamental fairness, under the Due Process Clause of
the Fourteenth Amendment to the United States Constitution, and Article One, Section Ilight, of
the Nevada Constitution.

GENE D L
Answering Defendants deny each and every allegation contained in Plaintiffs Complaing]
that is not specifically admitted to be true.
PRAYER FOR RELIEF
These Answering Defendants deny that Plaintiff is entitled to any of the requested relief

as contzined within Plaintiffs’ Complaint.

T
DATED this &Q l?d;y of June, 2013.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

LEANN SANDERS, ESQ.
Nevada Bar Ne. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W. Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7000

Attorneys for Defendants

‘LS#19969

032




!
;

P L TRRFE LTIt i

LAWYERS
7401 WEST CHARLESTON BOULEVARD
LAS VEGAS, NEVADA 85117-1401

ALVERSON, TAYLOR, MORTENSEN & SANDERS

L I - " TR T R o B

(o] T T e S

CERTIFICATE OF SERVICE
Pursvant to NRCP 5(b), I hereby certify that I am an employee of ALVERSON]
TAYLOR, MORTENSEN & SANDERS and that on thq;gblay of June, 2013, I caused to be

served a true and correct copy of the document described herein by U.S. mail, postage prepaid

addressed to the following:

Document Served:

Person(s) served:

Benjamin Cloward, Esq.
RICHARD HARRIS LAW FIRM
801 S, Fourth Street

Las Vegas, NV 89101

Attorneys for Plaintiff

DEFENDANTS FIRST TRANSIT, INC., LAIDLAW,
TRANSIT SERVICES, INC, d/b/a FIRST
TRANSIT AND JAY FARRALES’ ANSWER TO
PLAINTIFFS’ COMPLAINT

%

An employee of
ALVERSON, TAYLOR, MORTENSEN & SANDERS

L3#19969

033




S b s e Lt o 5T W

T TR

RRE DN IR PR RET

AR LR FRLASS bR

e

S e B ekt S F ke

ALVERSON, TAYLOR, MORTENSEN & SANDERS
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AFFIRMATION
Pursuant to N.R.S. 239B.030
The undersigned does hereby affirm that the preceding DEFENDANTS FIRST
TRANSIT, INC., LAIDLAW TRANSIT SERVICES, INC., d/b/a FIRST TRANSIT AND
JAY FARRALES’ ANSWER TO PLAINTIFFS® COMPLAINT filed in District Court Casg
No. A-13-682726-C

X Does not contain the social security number of any person.

-OR-
__ Contains the social sccurity number of a person as required by:
A, A specific state or federal law, to wit:
[Ensert specific law]
-or-

B.  For the administration of a public program or for an application for
a federal or state grant.

™
DATED this <o day of June, 2013.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

BYWW

“LEANN SANDERS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378
7401 W, Chatleston Boulevard
Las Vegas, Nevada 89117
Attorneys for Defendants

nMeann.grp\casesil 996N pleadings\answer.doo
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ATMS Copy Room Efile

From: ceservice@wiznet.com
Sent: Thursday, June 27, 2013 10:45 AM
To: ATMS Copy Room Efile
Subject: Courtesy Copy Notification of Filing Case(Estate of Harvey Chernikoff, Plaintiff(s)vs.First
" Transist Inc.) Defendant(s)) Document Code;(ANSC) Filing Type:(EFO) Repository
ID(4475801

This is a courtesy copy for Case No. A-13-682726-C, Estate of Harvey Chernikoff,
Plaintiff(s)vs.First Transist Inc, Defendant(s)

This message was automatically generated; do not reply to this email. Should you have any
problems viewing or printing this document, please call (800)257-5377.

Submitted: 06/27/2013 09:09:47 AM

Case title: Estate of Harvey Chernikoff, Plaintiff(s)vs.First Transist Inc,
Defendant (s}

Document title: Defendants First Transit, Inc., Laidlaw Transit Services, Inc. d/b/a
First Transit and Jay Farrales' Answer to Plaintiffs' Complaint

Document code: ANSC Filing Type: EFO

Repository ID: 4475801

Number of pages: 9

Filed By: Alverson, Taylor, Mortensen & Sanders

To download the document, click on the following link shown below or copy and paste it
into your browser's address bar.

https://wiznet.wiznet.com/clarknv/CDS.do?code=
7c2d4ce0c00297cbebi6fbelbeB212a0277£19Fdc71e8ab385684ae04ebdb3322e5670a2b3£38a2838f4eal79ab
98229d '

This link will be active until 07/07/2013 09:09:47 AM.

Non Consclidated Cases
EFO %6.00
EFS $10.00
S0 £6.00

Consoclidated Cases
EFO £10.00
EFS $15.00
50 $10.00

JC2D4CEQCO0287CHoCEFGFBESES212A0277FFIFDC 1EBARSB5684AR04EBDB3322E5670AZB3FO8AZ8324384730821
9ABA95FRB562BEAE21CL43F
servicevm0l.wiznet.com
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BENJAMIN P. CLOWARD, ESQ.

Nevada Bar No. 11087

RICHARD HARRIS LAW FIRM

801 South Fourth Street

Las Vegas, Nevada 89101

Phone: (702) 444-4444

Fax: (702) 444-4455

E-Mail: Benjamin@RichardHarrisLaw.com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

The Estate of HARVEY CHERNIKOFF, CASENO. A-13-682726-C
Deceased; by JACK CHERNIKOFF as DEPT.NO. XXIIi

personal representative, individually and as
heir; ELAINE CHERNIKOFF individually
and as heir,

Plaintiffs,
vs.

FIRST TRANSIT, INC. LAIDLAW
TRANSIT SERVICES, INC dba FIRST
TRANSIT; JAY FARRALES; DOES 1-10,
and ROES 1-10 inclusive,

Defendants.

PLAINTIFF JACK CHERNIKOFF, AS PERSONAL REPRESENTATIVE OF THE

ESTATE OF HARVEY CHERNIKOFF RESPONSES TO DEFENDANT’S FIRST SET
OF REQUEST FOR PRODUCTION OF DOCUMENTS

COMES NOW, the Plaintiffi JACK CHERNIKOFF as Personal
Representative of the Estate of Harvey Chernikoff pursuant to Nevada, by and through his

attorney of record, BENJAMIN P, CLOWARD, ESQ., of the RICHARD HARRIS LAW
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FIRM, pursuant to Rule 33, Nevada Rules of Civil Procedure, and hereby responds lo

Defendants First Request for Production of Documents as follows:

DEFINITIONS
A, "Nondiscoverable/Irrelevant,” The request in question concerns a matter that is
hot relevant to the subject matter and the matters that remain at issue in this litigation and is not
reasonably calculated to lead to the discovery of admissible evidence.

B. "Unduly burdensome." The request in question seeks discovery which is unduly
burdensome or expensive, taking into account‘the needs of the case, the amount in controversy,
limitations on the parties' resources, and the importance of the issues at stake in the litigation.

C. "Vague." The request in question contains a word or phrase which is not
adequately defined, or the overall request is confusing, and Plaintiff is unable to reasonably
ascertain what information or documents Defendant seeks in the request.

D. "Overly broad." The request seeks information beyond the scope of, or beyond
the time period relevant to, the subject matter of this litigation and, accordingly, seeks
information which is non-discoverable/irrelevant and is unduly burdensome.

GENERAL OBJECTIONS

L. Plaintiff objects to Det‘endant’sl requests to the extent that they seek documents
that are protected by any absolute or qualified privilege or exemption, including, but not limited
to, the attorney-client privilege, the attorney work-product exemption, and the consulting-expert
exemption. Specifically, Plaintiff objects to Defendant's requests on the following grounds.

a. Plaintiff objects to Defendant's requests to the extent they seek
documents that are protected from disclosure by the attorney-client privilege in accordance with

Rule 26 of the Nevada Rules of Civil Procedure and NRS 89.095,
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b. Plaintiff objecté to Defendant's requests to the extent they seek
documents that arc protected from disclosure by the work-product exemption in accordance
with Rule 26(b)(1)(3) and (4) of the Nevada Rules of Civil Procedure and applicable case law.

c. Plaintiff objects to Defendant's requests to the extent they seek
documents that are protected from disclosure pursuant to the consultant/expert exemption in
accordance with Rule 26(b)(3) and (4) of the Nevada Rules of Civil Procedure and applicable
case law.

d. Plaintiff objects to Deféndant's requests to the extent they seek trade
secrets, commercially sensitive information, or confidential proprietary data entitled to
protection under Rule 26(c)(7) of the Nevada Rules of Civil Procedure.

2. This response is made on the basis of information and writings available to and
located by Plaintiff upon reasenable investigation of its records. There may be other and
further information respecting the requests propounded by Defendant of which Plaintiff, despite
its reasonable investigation and inquiry, is presently unaware. Plaintiff reserves the right to
modify or enlarge any response with such pertinent additional information as it may
subsequently discover.

3. No incidental or implied admissions will be made by the responses to
Defendant's requests. The fact that Plaintiff may respond or object to any request or any part
thereof shall not be deemed an admission that Plaintiff accepts or admits the existence of any
fact set forth or assumed by such request, or that such response constitutes admissible evidence.
The fact that Plaintiff responds to a part of any request is not to be deemed a waiver by Plaintiff
of its objections, including privilege, to other parts to such request.

4. Plaintiff objects to any instruction to the extent that it would impose upon it

039



ﬁRlCHARD HARRIS

LAW FIRM

17

1]

I9

20

21

22

23

24

26
27

28

greater duties than are set forth under the Nevada Rules of Civil Procedure. Plaintiff will
supplement its responses to the requests as required by the Nevada Rules of Civil Procedure,

5. All responses will be made solely for the purpose of this action. Each response
will be subject to all objections as to competence, relevance, materiality, propriety and
admissibility, and to any and all other objections on any ground which would require the
Exclusion from evidence of any statement herein if any such statements were made by a witness
present and testifying at trial, all of which objections and grounds are expressly reserved and

may be interposed at such hearings.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST NO. 1:

Any and all medical records, for care provided to Harvey Chemikoff in the five
years prior to his dimise (sic). In lieu of providing of those records and billings, an
authorization for obtaining medical records may be submitted. (Please see attached).
RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope.
Without waiving said objections, Plaintiff is net in possession of the requested
documentation. Please see the attached authorization executed by the Plaintiff in favor of
your firm,

REQUEST NO. 2:

Please provide any and all emp!o;wfment records of the decedent, Harvey Chernikoff,
relative to each and every employer he had from 2005 to the time of his ﬁimise (sic). In lieu
of providing of the requested documents, assigned consent form authorizing the release of

employment records may be submitted. (Please see attached).
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RESPONSE:

Objection, This request is vague, ambiguous and overly broad as to time and scope.

Without waiving said objections, Plain6iff is not in possession of the requested|

documentation.
REQUEST NQ. 3:

Please provide any and ail tax records of the decedent, Harvey Chernikoff, from 2005 to
the present. In lieu of the requested documents, a signed consent form authorizing the release of
tax records may be submitted. (Please attached).

RESPONSE;

Objection relevancy, in that it is overly broad and not relevant to the subject matter

in the pending action, and the information sought does not appear reasonably calculated t
lead to the discovery of relevant evidence, Subject to and without waiving the faregoinj
objection(s), Plaintiff responds as follows: The decedent, Harvey Chernikoff did not file tax
returns,

REQUEST NO. 4:

Copies of any and all documents or papers relating to previous lawsuits or clai;ns made
by HARVEY CHERNIKOFF against any indiﬁdua! or entity for any type of injury or damage
since 2005, -

RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope,

Without waiving said objections, Plaintiff is not in possession of the requested

documentation,
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RESPONSE.:

REQUEST NO. 5:

Please pravide copies of any applications that HARVEY CHERNIKOFF had submitted

for Social Security Disability benefits.

RESPONSE:

Objection. This request is vague, ambiguous and averly broad as to time and scope,
Without waiving said objections, Plaintiff is not in possession of the requested|
documentation,

REQUEST NO. 6:
Please provide copies of responses received 1o any applications that HARVEY

CHERNIKOFF had submitted for Social Security Disability benefits.

Objection. This request is vague, ambiguous and overly broad as to time and scope,
Without waiving said objections, Plaintiff is mot in possession of the reqnestcdr
documentation.

REQUEST NO. 7:

Please provide copies of any correspondence between youlor your attorneys and the
Centers for Medicare and Medicaid Services (‘-‘CMS").

RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope,.
Without waiving said objections, Plaintiff is not in possession of the requested

documentation.

REQUEST NO, 8:
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Please provide copies of any correspondence between you or your attorneys and any

other Medicare entities.

RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and
scope. Without waiving said objections, Plaintiff is not in possession of the requested
documentation.

REQUEST NQO. 9:

Please provide copies of any Medicaié Liens or notices of Medicare liens against anyj
recovery that the Estate of HARVEY CHERNIKOFF may have in this matter.
RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope,
Without waiving said objections, Plaintiff is not in possession of the requested)
documentation.

REQUEST NO. 10:

Please provide any copies of correspondence between you or your attorney and
programs for medical assistance, including, but not limited to , Medic;aid. and State Children’s’
Health Insurance Program (SCHIP) and/cr any. State Children’s Health Insurance Plan (CHIP)
payments, relative to the treatment at issue in this matter
RESPONSE:

Objection, Ti:is request is vague, ambiguous and overly broad as to time and scope
Without waiving said objections, Plaintiff is not in possession of the requested|

documentation.
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REQUEST NO. 11:

Please provide copies of any liens or notices received from the Department of Public
Welfare or any other agency or entity, whether private or public, regarding this matter.
RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope.
Without waiving said objections, Plaintiff is not in possession of the requested

documentation.
REQUEST NO, 12;

Please provide copies of any materials provided to HARVEY CHERNIKOFF by First
Transit, Inc. including, pamphlets, handom_s, guidelines, rules, schedules, etc., from the date he
started using First Transit services to the time of his demise,

RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and seope,
Without waiving said objections, Plaintiff is not in possession of the requested
documentation.

REQUEST NO. 13: \

Please provide copies of any conespondence between HARVEY CHERNIKOFF and
First Transit, Inc, from the date he started using First Transit serviced to the time of demise.
RESPONSE:

Objection. This request is vague, ambiguous and overly broad as to time and scope
Without waiving said objections, Plaintiff is not in possession of the requested

documentation,
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REQUEST NO. 14:

Please provide copies of any and all decumentation not prcviouély provid.ed which were
relied upon and/or referenced in Jack Chernikoll as personal representative of the Estate of
Harvey ChernikofFs Answers to Defendant's First Transit, Inc., and Jay Farrales First set of
Interrogatories,

RESPONSIE:
All documents in Plaintiff's possession vesponsive to this Request were produced in

Plaintiff’'s Early Case Conference List of Witnesses and all supplements fhereto, Plaintift

reserves the right to supplement this response, as discovery is continuing in this matter.

REQUEST NQ. 15:

Please provide copies of any and all documentations indicating that Plaintifl JACK
CHERNIKOFF has been designated the Personal Representative and/or Special Administratrix
(sic) of the Estate of Harvey Chernikoff.

RESPONSE:

Please se¢ attached.

DATED lhis&ﬁ day of September, 2013,

RICHARD HARRIS LAW FIRM

PAAN
/ e

BENJAMIN P, CLOWARDHNESQ.

Nevada Bar No, 11087

801 South Fowrth Street

Las Vegas, NV 89101
Atiorneys for Plaintiff’
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CERTIFICATE OF SERVICE

that 4 am an employee of RICHARD HARRIS LAW

Pursuant to NRCP 3(b), 1 certi

FIRM, and that on this day of , 2015, 1 served a copy of the foregoing

PLAINTITE_JACK CHERNIKOFF, AS PERSONAL REPRESENTATIVE OF THE

ESTATE OF HARVEY CHERNIKOFF RESPONSES TO DEFENDANT’S FIRST SET

OF REQUEST FOR PRODUCTION OF DOCUMENTS as follows:

U.S. Mail—By depositing a true copy thereaf in the U.S. mail, first class postage
prepaid and addressed as listed below; and/or

‘_J:%VFacsimile-»By facsimile transmission pursuant to EDCR 7.26 to the facsimile

nthnber(s) shown below and in the confitmation sheet filed herewith. Consent (o service
under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by facsimile
transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service; and/or

I Hand Delivery—By hand-delivery to the addresses listed below,

Leann Sanders, Esq.

Shirley Blazich, Esq.
ALVERSON, TAYLOR,
MORTENSEN & SANDERS
7401 W. Charleston Blvd.
Las Vegas, Nevada 89117
Fax (702) 38§5-7000
Attorneys for Defendants

//____,..u' .

WA /

Angemployee-af R{f:i\&d.ﬁar}ﬁs Law Nbm
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P 81/95
81/86/2006 18:18 7029142552 EC ENTERFRISES AGE

. .
.
L

CONFIDENTIAL CLIENT INFORMATION !
Iniznd Countles Reglonal Center, inc. CHERNIKOFF. Harvay
Seg Czilfornia Walfara & Inatitutions DOB:
Code, Section 4514. UCIf: 7926091
S5,
2/10/86 LIMITED CONSERVATORSHIP

AECOMMENDATIONS; The Regional Center's evaluations dinclosed that Mr. Hagvey
Chernikoff has mild mental Tetardation and e poychological disovder, schizophrenic
personality. The Regional Ceater recormends that a consarvator be appointed to
protect Mr. Chernikeff and encourage that the consarvator be granted the
powarg: '

a. ability to set or defermine residence.

b. aecess to confidential records.

C. consent to marriage.

KNOWLEDGE: Mr. Chernikoff was evaluated b;} Dr. Karel ¥isher Ph.D. on 5/11/83.
"7 TR BAOLELGNHT. CHETHLIKSTE has been scon oo & giarterly basis by the under-
signed since 4/1/85 Lncluding 2/3/86.

FUNDINGS: 1t was Dr. Fisher {mpression that Mr. Chornikoff has s schizophrenic
personelity. He was found te have an IQ of 65 on the Wechslor Adult Intelligence
Scale.. On the Vineland Socfal Maturity Scale he has a socisl age of 13 yesrs.

Hr. Chernikoff has a good broad vocabulavy and ¢am carry on a complex econversation
with staff. His speech is easily understood by others. Mr. Chernikoff has all

of his salf halp skills and even has an out-dailed driverz license. He can

tell time, make correct changes, use a calculator corvectly and read.

¥r. Chernikoff iz very immature emotionally and unable ro handle stress of girl
boy relationship. Currvently he attends Community Skills Training Cemter
regularly and has a production rare of 12% 1.5,

Medically, Mr. Chernikoff is taking several different medications to control
hiz agitation, He is borderline disbetic but has had no hospitalizations this
past year. He {3 in good health.

This report is signed under penalty of perjury this 1O0th day of Februacry 1985
at Cavina, Callfornia.

Lgprte Lo .

Counselor

58:mw
IRC-W
2/10/B6
2/11/86
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ENTERPRISES
p1/96/ 2006 18: 10 7029142552 EC
AFTGHAEY CHFARTY 0T ATTGRAEY T, /i, TELEPWONE se.c [ FON GOURJ U3& ORLY
- "BLAINE -CHBRNIKOFF - (213) 455-1140 ﬁ/@ y

2326 Tuna Canyon Road

Tapanga, \CA 90290 - . Co - 4’3'0 ~ [{?(50

 Ariaane Fon gum

SUPERIOA COURT OF CAMFOHNIA. COUNTY OF LOS ANCELES . !::90

STAEEY ADORESS: 400 Civic Center Plaza

MAILING ADORESS: Petona, CA 91766 . ‘ - CZQ? -
GITY AND DP;DM: . - 4"

anx EAST DISTRICT
consen\monsﬁlr og mrmq ESTAYE OF (NAMER

HARVEY A, CHERNIKOFF
Consorvalos |

e DRDER-APPOINTING CONGERVATOR "TASE RUNHER
DXltimitad Conmorvatorship * BAP 19845

. Tha polition for appointmant of mnunm: CAMO On &m haarlno 1] l'wowu {check boxas ¢, a, n. andg | lo indicata
personnl prospnce): e . o
i Judge (name):- .  ROY L. .NORHAR . L o
b. Hearlng gale; March 21, 1986 ° Tipa q oo M Enm. S |:|mw ) cf;lngum o
c. {2] Palltioner {name): g1 s7NE CHERNIKOFF ' A‘ P .
d.[] Autarmey for petiioner (Arma); . el s !
[ m Attarnay tor parson cltad (nnme. audmu. and talwlsum} Fred Heene, Eagq. . ","'" '
N .. COUENBERG & HEENE
666 N, Park Ave. Pomona, CA 91768
f. Person ciml won [ present [—Junable 1o attend (] able but unwilling 1o altsnd [ oui of state.

]

(-]

. THE COURT FINDS

8. All nolicas raquirad by law have baan given. ' .. ; -

b, (Mame) - ’ gy
4] is unable momﬂy fo provide for his or hor pefsonal naada (or ghysic mrm lnnd_._plolhlng. of shafer. - -
() fo substantially unadle 1o manage his of her financial raspurcaxodto oslst:! S 6 Infiuance.

[Z) has vatuntarily raquastad appoiniment l 8 conservalor ane gaod Faush H4s hadn SHowA lar the Sppoiniment,
¢, Conservates siaewoiten
(3] is an eduil, A R I T ..
wli be an adult on tha sifactiva dala of this o A
g i 8 matriod MINor, o 1o of s prdr LD RIZHITAL LTHTIR ""'E“" L :
. [ is 8 minor whoss magriage Rag haan disssivad. ‘ E
d. [} There Is no farm of madical treatment for which the consarvates has the capaciy to give an Informsed consent. '
) Consarsatea ks an adhoront of 3 roligion detinad in section 2355(p) of the Probdla Coda,
O N | Gmnttng- the congarvatnr powers to be exercised Indepandently undor zeclion 2580 of the Probalw Cods
is 16 the advaniege and bonbfit and (n 1ha best intoros! of the censarvatarship estais,
1. [J Gonsarveles Is not capabie of complaling an.afildavit of vator rogisiratlon.
g. (3} Attornay (namae): Fred Heene has bean appoinied by ha court as legal
- counsel lo ropresant the consasvatas in thesa proceadings. The cosl for 1epresenlation ta s 200.00
The conservatue has the ability to pay 7 sit [3] none (7] & portion of this sum (specify): S
n. [) Conservatee nnod nat sliend the hearing. ) L. s
1. ] The appointed court investigitor Ia {(name, address, and lelaphona): '

J. (B (fer imited consorvatarsnip only} The limitad conservatea i developmonially disabled as definsd in usllnn

1420 of tha Probata Code, -

et . ;
!- T N S L.

{Continuad on reverde)

ummnn!n. B - 203A _

20 HOT uis Uvg l0em tot & lnmphiary £an

Farm Ap: by the 7506025 {Asy, 194 381
R B o GADER APROINTING CONSERVATOR 2088
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PAGE @3/85

EC ENTERPRISES
01/86/2086 llgﬂ:%?-up o 7829142552 :

! WUNSERYA F (NAMC): . Tayarwusg,
HARVEY A. QIURHIKON " cgﬂ’gmtnoj E‘\P I?B&S

]
ONDER ARPOINTING/CONSERVATORS Paga2

3. THE COUAT OADERS
e. (nams): ELAINE & JACK CHERNIKOFF . .
{addrese): 2326 Tuna Canyon Road y : (lsiepnone): (213) -455-1140
Topanga, CA 90290

. Is appoinied [T conanrvator limied cansorvator of the pervan of (name): HARYEY A, CHERNIXOET
: and Leifers anali Issue upon qualiiicalion. .

" .

! bofmama) g et o . . : AT
’ ‘.ddl'ﬂ’@): R (Nllnhﬂrw): T

. B} ' 1 . “ . . o ‘e

Is sppolnied [ cansorvarer (] umited conservator of tha astale of (name): N :

s and Leliers shall i9sle upoh qualitication, .

. £] Conservbien nead nol ationd the hearing.

d. (33 Bond K rol raquired. :
[ Bond Is Nxad gl 3 10 ba furpished by an autharized surely company of as ctherwizg
providad by law, - N T
() Deposlly shais be meda at (specily Institellon); In ihe
smaunl of §, end recalpls flod.
o. (] For legal services randorad, 7] consarvales () conoervalea'aesicle [ parants of the minor [—) minor's
estale shall poy o {name): thesumol $

L] tortwith [ as loltows (5pecily terms, including any combinalion of payors);

I ) Conservaleg lo disqualitied from voting,
9.5 Conservales lecks the capacity lo glve Informad cansent tor medicel treatment and Vhe conservator ol tha
perogn is granted |he poward specilied In saclion 2355 of the Probala Coda, [ The wrestment sheii be
- porformsd by an accredited sracillioner of tha rellglon defined In saction 2355(b) of the Probale Coda,
“h.{Z] The conservelor of the eslale is gronted -authorizetton under saction 2590 of (he Probete Code {o axercise
Independantly the powers spacified in attachmant 3h [~ subjact 1e the conditions providad.
I. [ Orders telating to the capacity of Ihe consorveles under sections 1073 or 1801 of the Probate Codo B3
ypecilled in atiachment i are grarlad, : - :
[N Orders relaling 1o tha powars and dullas of tha conservator of tha parson under sections 23512158 ol Ihe
Probute Cova &2 speciiied in alisthmanl 3] ara granied.
k. [ Ordars relating to thy condilions Imposed under séctien 2602 of tha Probsie Code upon ihe conaarvalor
of the asiate a3 spaciiicd in sllaghment 3k aro granted.
L [ Othar orderg as specilied In attachment 31 are granied,
m._] The inkaritance tax roleres appointad Is (nama and addrass);

n. (%) (for limitad conservatorship only) Orders relgling {o the powors and duties of the limited conssrvator of the
parson under sectian 2051.5 of tho Probate Cude 8¢ ypacified I atlachment In are granted,
o. (] (ror imitad consatvatorghip oply) Qrdarg ralating o the powers and duties of the miled conoatvaior of the
gstale undar section 1830(b) of the Probale Code as spreilied in attachment 3o aro granied,
p. [ (for imtted conservatorship only) Ordgrs imiling Iho civil rad lagai righia of the limited congarvalaa are granled
83 specified In altachment J3p gra grantad.
* = 0.[3) Thio order will ba eftective on the ) dsie signeg {2 date miner attains malority {date):

4, Numbor of boxas choeked Ia tem 3: P 1VE
5, (53 Numbor of pagos attached; O ME
!Jdﬂ.'ll:-._.'.‘-..... LI T T R TR

o . o of thA Sty Cnli
Vs . ] ; B0, iwe talishs ter adtashman
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Actachment 3j, Form 2034

———

Pursumnt to section 2358 of the Probace Code, Conservator shall
have the power to approve objectives and programs (i,e,, IPP)
of the Consgervaree.

-— ————— e ———— I ;
.s.m-u-w v PIRCEUE TR 7. .I-M---—nr FOp— P Q‘,'\f‘ﬁf'-"m'? |
&r.l:achmeai\t “3a. Form 2034 \

3 !

Pursuant to section 2351.5 of the Probate Code. Canservator shall oy ;
have the power to! . ¢ :

~1, Fix the residence or .gpetific domecile of. the Consnrvatee;'
2, To access the confidential records of the conservatee; and,

3. Tc grant or withold consent for the Conservatee to marry,

ol 2 o o o T [Rp—— [RSp—— . - -—

e e

e T :ﬂt ) |
vate:_. _ APp Y. 2t B e .o 5
~ Judge of the Superior Court - T
|
- |
. i
utq.
: i
f
2034 Attachment ‘ : S
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ALVERSON, TAYLOR,

MORTENSEN & SANDERS
1. BRUCE ALVERSON SABRIMA G, MANSAHAS LAWYERS VATANA LAY OF COUNEEL
ERIG TAYLOR GHELSEA R, HUETH BRIGETTE E, FOLEY JACK G, GHERRY
DAVID L. MORTENSEN WMAR! I SCHAAN AS VEGAS OFFICE ALIKA K, ANGERMAN
LeANN SANDERS ELLEN 5, BOWMAN 7401 WEST CHARLESTON BOULEVARD ANNA MIRHANIAN
KURT R, BONGS NIGOLE D. MURRY LAS YEGAS, NEVADA 89117-1401 SEAN FORBUSH
WATHAN R. REINMILLER GTEPHANIE ZINNA [702) 384-7000 FAX {702] 385-7600 MATTHEW PRUITT
JOMATHAN B. CAWENS 14N M. HOUSTON
KARIE M. WILSON COURTNEY CHRISTOPHER RENO OFRCE
SEETAL TEARA TRYLOR A. TRURLLD 200 S, VIRGINIA, 8TH FLOOR, RENO, NEVADA 892501
SHIRLEY BLAZICH MIRLAM SHOVAL Telephore {775) 398-3025

JERMIFER KISSEL-MORALES  DAVID ML BRAY
oemmm—— www.clversontaylor.com

REPLY TO: X Las Vegas Office  __Reno Office
October 2, 2013
Via Facsimile -- 444-4455

Benjamin Cloward, Esg.
RICHARD HARRIS LAW FIRM
801 S. Fourth Street

Las Vegas, NV 89101

Re;  First Transit, Inc. adv. ChernikofT, et al.
Qur File No,: 19969

Dear Mr. Cloward:

Our office is currently in receipt of Plaintiffs Jack Chernikoff and Elaine Chernikoff’s
Individual Responses to Defendants” First Set of Interrogatorics and First Set of Requests for
Production. After review of Plaintiffs responses, it appears that they failed to adequately respond
to a number of our interrogatories.

Specifically, Plaintiffs failed to provide responses to the following Interrogatories:

INTERROGATORY NO, 10:

According to the Complaint, you allege that “Defendants and each of them
knew that HARVEY had a mental disability.” Please describe, in detail, all facts
upon which you intend to rely in proving that Defendants, “knew that [HTARVEY
had a mental disability.”

INTERROGATORY NO. 11:

According to the Complaint, you allege that Defendants “breached the
duty to use the highest degree of care and act reasonably in this matter when they
neglected to take precautionary measures, including but not limited to, failing to
contact emergency services and assisting Plaintiff while he choked.” Please
describe, in detail, all facts upon which you intend to rely in proving this
allegation.

Memmher
4!\[.11"\ Interinational
Iher Ghateat Ligal Saetunork

Rl hatatiiiiget Waslwaty
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

Page Number; 2
Continuing Letter: October 2, 2013

INTERROGATORY NO. 12:

According to the Complaint, you allege that Defendants “consciously
disregarded the safety of HARVEY CHERNIKOFF.” Please describe, in detail,
all facts upon which you intend to rely in proving that Defendants, “consciously
disregarded the safety of HARVEY CHERNIKOFF.”

INTERROGATORY NO. 13:

According to the Complaint, you allege that Defendants “breached their
duty and negligently disregarded the safety of HARVEY CHERNIKOFF, by
failing among other things, to have adequate first aid training, to prevent such an
occurrence, by failing to have employees adequately lrained or competent
personnel on duty at the time of the incident to respond to the presence of a
medical problem, or to enforce rules already in place to prevent HARVEY or
others from being allowed to eat food on the bus.” Please describe, in detail, all
facts upon which you intend to rely in proving this allegation,

INTERROGATORY NO. 14

According to the Complaint, you allege that, “from the time of his injuries
until his death, HARVEY CHERNIKOFF suffered intense physical and mental
pain, shock and agony.” Please describe, in detail, all facts upon which you
intend to rely in support of that claim,

In response to the foregoing Interrogatories, Plaintiffs responded as follows:

Objection, this may call for a legal opinion, for which Plaintiff is not qualified to
render. Plaintiff’ further objects this interrogatory in that it calls for a legal
conclusion and invades the attorney’s trial strategy.

We would like to point-out that the interrogatories your client objected to asked that they
identify facts upon which they intends to rely in supporting various allegations set forth in the
Complaint. Thwarting the discovery of relevant facts is in direct conflict with the purpose of
discovery as outlined in the Nevada Rules of Civil Procedure. Pursuant to N.R,C.P, 26(b)(1):

Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existence, description, nature, custody, condition
and location of any books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable matter. It is not
ground for objection that the information sought will be inadmissible at the trial if
the information sought appears reasonably calculated to lead to the discovery of
admissible evidence.
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

Page Number: 3
Continuing Letter: October 2, 2013

The aforementioned Interrogatories do not ask your clients to offer a legal and/or expert
conclusion by applying the facts of this case to the applicable law. Rather, these interrogatories
merely request that your clients identify certain facts that they intend to rely on in support of the
allegations made in the Complaint. In no way are they being asked to offer a legal conclusion,
nor do the questions call for an expert opinion. As such, the Interrogotories are not beyond the
scope of NRCP [6.1(a}(2XB) and 26(b)(4).

Also, during our review of Jack Chernikoff’s responses on behalf of the Estate of Harvey
Chemikoff, we noticed that no signed HIPAA authorization was provided for Harvey
Chernikoff, despite indication within the responses that they were enclosed. As such, please
provide our office with completed HIPAA authorizations for Harvey Chernikoff, as soon as
possible, :

In addition, the documentation produced in response to Request No. 15, was not
sufficient documentation to establish that Jack Chernikoff has been designated the personal
representative of the Estate of Harvey Chernikoff, Specifically, Request No. 15 stated:

Please provide copies of any and all documentation indicating that Plaintiff JACK
CHERNIKOFF has been designated the Personal Representative and/or Special
Administratrix of the Estate of Harvey Chernikoff.

The documentation provided by your office was rclated to Jack and Elaine Chernikoff’s
conservatorship over Harvey while he was living. However, our office requested the
documentation showing that Mr. Chernikoff has been appointed as administrator of Harvey’s
intestate estate. As such, please provide our office with the appropriate documentation.

We appreciate your attention to the foregoing issues and anticipated cooperation. If you
have any questions or concerns regarding the foregoing, please feel free to contact our office,

Very truly yours,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

/s/LeAnn Sanders
LeAnn Sanders

LS/chh
nileann,grpchristiz-hold for reviewh19969-0c-reg supp rspns to rips 01 e is 9.30.13.doc
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To:

+17023857000

NOV-14-2013 1G:11

From:

Date: 14/11/13 Time: 15:59 Page: 01

801 SOUTH 414t STREET
LAS VEGAS, NEVADA 80101

TELEFHONE 702,444.4444

F. 001

RICHARD H.ARRIS o

LAW PIRM FACSIMILE 702.444.445%

P. CLOWARD, JD.**
|LITTLE, D+

M, BRASIER, JD.
www.RichurdHarmisLaw.com LAWRE M,

E M. RUIZ, 1D+

November 14, 2013

TAX LD, NO. 4}-2116761

Bdr Repister af Preevinent Liwyers

Elite Lawyers of America

Multt-MiTes Dallar Advocater Forum
Matiopt Trinl Faweyers - Nevade Top 100

KYLE ALSTUCKY, Jp.a
RURTIS ]. MILLINGTON, J.D¥
AMY V. IONDRAGON, 1.D.*
BRIAN 1| KEITH, J.0.*

Via Facsimile: (702) 385-7000 Ourstandtng Lawyers of America
Verdict Club - fatinum Member

AMY M, -YONESAWA, ].D.*
ELAINE H. MARZOLA, JD.*

. SAMANTHA A, MARTIN, 1.Dmr™
Leann Sanders, Esq. NOEL 5| ANSCHUTY
ALVERSON, TAYLOR MORTENSEN & SANDERS SAMANTUA 1, HENZ

7401 W. Charleston Boulevard JONATH,
Las Vegas, Nevada 89117-1401
* admirted]
v} “3‘“'““\.

Re:  The Estate of Harvey Chernikoff'v. First Transit
Clark County Distriet Court Case No. 4-13-682726-C

JONATHAN D, RUTHERFORD

Disability Represenisgives

i Washington
m Texas
n ook

8 Mastar o
b

Dear Ms. Sanders:

Thank you for your November 5, 2013, correspondence addressing various issues.

Lews It Dispule Resoluon

As 0 the igsue surrounding the medical authorization for Harvey Chernikoff, the apjpropriate

documents have been sent Jack Chemikoff for sighature; we will supplement our J;
responses with the release as soon as it is received, ‘

As to the issue regarding the documentation to suppott Jack Chernikoff as petsonal
representative of the Estate of Harvey Chernikoff the Petition, Orders and Letter ar

scovery

pointing Jack

have been submitted to the Court and we await their return, upon receipt we will provide your

office with ¢copies,

Finally, as you know, Jack and Elaine’s deposition is scheduled to take place on Nevember 21,
2013, Jack is still ill with a heart condition and is unable to travel af this time. 1 haviﬁ attached

corrcspondence from Jack’s physician Joseph Raffetto, MD affirming Jack is unab

i

to fly until

he is released from his care. Although the letter does state that “hopefully the beginping of
November” Jack would be able to travel however, Jack has since returned to the Dl Raffetto
who put furtherrestrictions on his travel. If necessary we will provide additional dceumentation
confirming this fact. We request to reschedule the Chernikoff's deposition (o a latéy date once

Jack has retumed to good health, ,

i

Thank you for your continued professionalism in working to accommodatc the scheduling of
Jack and Elsine’s deposition,

BENJAMIN P. CLOWARD, ESQ.
RICHARD HARRIS LAW FIRM

|

LS

R&E 19969
BN

ON CAL

To: +170236570G00 From: Date: 14/11/13 Time: 1

5159 Page: 01
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To: +17023857C00 From: Date: 14/11/13 Time: 16:00 Page: 02
NOV-14-2013 1b:iZ P.002

_From: 4102507274__ Page; 22 Date: 11/13/2013 3:50:20 AM

BAmA b mar o ome s e W e

PENINSULA CARDIOLOGY ASSOCIATES, P.A.

JOSEPH T, RAREETTOM b, ERERREY Lt Wk o, M
- JEFFREY M. MD.

DENNIS I CHODNMICKI, MD, - STEPHAN PAVLOS, M.D. |
LUCY B, V. vmun A Do vy |
" MD. TOM A, J, SW M, FrD, |
. IFER A. BOKR, D.O. (ERKOSE, 'f_ D i

AMERICAN BOARD OF INTERNAL MEDICINE |
WmnmemmmMmm :
October 18, 2013

RE: Jack ChernikofT]
DOB: 1/28/1937

To Whom It May Co :

Mr, Chernikoff has a patient of mine since June 26, 2013, After E;E;:eehg patient
he had a stent p on 7/22/13 and then a permanent pacemaker pldced on 1077/13.
During this fime perind he was in and out of the hospital, I did not feel the patient was
stable to travel until pacemaker placement and follow up visits, At this time, Mr.
Chernikoff should be able to fly once released from our care, hopefuily the beginning of
November 2013, :

“  Sincerely,

Joseph Raffetto, M.D

 HALSRURY nrDT N
This fax was received by GFI FaxMaker fax server. For more information, visit: http-fwww.gfl. com

TOTAL P.00Z2
To: +17023857000 Fromu: Date: 14/11/13 Time: 16:C0 Page: 02
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ALVERSON, TAYLOR,

1. BRUCE ALVERSON SAURINA G. MANSANAS LAWYERS ANNA MIRWANIAN OF COUNSEL
ERIC TAYLOR GHELSEA R, HUETH SEAN FORBUSH JACK €, CHERRY
DAVID J. MORTENSEN MAR] K. ECHAAN AS W i MATTHEW PRURT

LEANN SANDERS ELLEN 3, BOWMAN 7401 WEST CHARLESTON BOULEVARD TYSON E. HAFEN

KURT R BONDS NICOLE [, MURSY LAS VEGAS, NEVADA B9117-1404 SARAH M. DICKEY

MATHAN B, REINVILLER AN M. HOUSTON (702) 384-7000 FAX (702} 385-7000 ALIEA B, LEON

JONATHAN B. CWENS GOURTNEY CHRISTOPHER ADAM R. ANEGHT

HARIE N, WILSON TAYLOR A TRUNLLO RENGQ OFFICE ISAIAH COSTAS

SEETAL TEJURA DAVID b BRAY 200 5, VIRGINIA, BTH FLOOR, REMO, NEVADA 89501 JOSHUA SCHLAGHTER

SHIRLEY BLAZICH VATANA LAY Telephone {775) 398-3025 MORGAN LEE

JENNIFER KISSEL-MORALES  BRIGETTE E.FOLEY
—_— wiww aiversontaylor.com

REPLY TO: X Las Vegas Office  __Reno Office

January 7, 2014
Via Facsimile — 444-4455

Benjamin Cloward, Esq.
RICHARD HARRIS LAW FIRM
801 S. Fourth Street

Las Vegas, NV 89101

Re:  First Transit, Inc. adv. Chernikoff, et al.
Our File No.: 19969

Dear Mr. Cloward:

The purpose of this correspondence is to request that you voluntarily dismiss the claims
brought by the Estate of Harvey Chernikoff in the above referenced matter. Upon filing the
Complaint on May 31, 2013, Plaintiffs brought a claim for the Estate of Harvey Chernikoff,
representing to the Court that Jack Chernikoff was the personal representative of the Estate of
Harvey Chernikoff. However, based on the information available to our office, it is clear that
Plaintiff failed to be appointed as administrator by order of a court of competent jurisdiction. As
such, Jack Chernikoff, as Special Administrator of the Estate, is not a proper party pursuant to
Nevada Rule of Civil Procedure 17(a) and any claims made by the Estate should be dismissed.

On August 21, 2013, our office propounded written discovery upon the Estate of Harvey
Chernikoff' requesting copies of any and all documentation indicating that Plaintiff Jack
Chernikoff has been designated the Personal Representative and/or Special Administratrix of the
Estate of Harvey Chernikoff. In response, we were provided documentation regarding Jack and
Elaine Chernikoff’s limited conservatorship over Harvey Chernikoff during his lifetime, which
was granted in California in 1986, This documentation is/was insufficient to establish that Jack
Chernikoff has been designated the Personal Representative and/or Special Administratrix of the
Estate.

As such, our office sent correspondence on October 2, 2013, requesting that you provide
our office with the proper documentation so as to avoid further delay in discovery. In response
to our October 2, 2013, correspondence, your office represented that the documentation to
support Jack Chernikoff as personal representative of the Estate of Harvey Chernikoff had been
submitted to the Court and would be provided to our office once they were returned.

Mendor
(# A l J'?\ International
v <chabnal Luget Pk

Laeal il atioinlip Wakasd g
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

Page Number: 2
Continuing Letter : January 7, 2013

As such, it became clear that Plaintiffs failed to properly appoint a representative of the Estate
prior to filing the Complaint.

No cause of action is lost by reason of the death of any person, but may be maintained by
ot against the person's executor or administrator, Nev. Rev. Stat. Ann. § 41.100. However,
before suing, the executor or administrator must be appointed by order of a court of competent
jurisdiction.  See N.R.S. 143.060; N.R.S, 143.210; Schwartz v. Wasserburger, 117 Nev. 703
(Nev, 2001), Pursuant to Schwartz v. Wasserburger, a personal representative inherits the
benefits and burdens connected with the running of any applicable statute of limitations,
measured from when the cause of action first accrued in favor of the decedent. 117 Nev, 703
(Nev. 2001). As such, the applicable statute of limitations has run against any personal
representative of the Estate who may now be appointed.

In addition to the misrepresentations to both Defendant and the Court, Plaintiffs have
impermissibly delayed discovery in this matter, Plaintiffs should have disclosed the proper
documentation regarding representation of the Estate at the outset of this matter, Further,
Defendant has been actively seeking the documentation since August of 2013, to no avail,
Defendants have been unable to request any of Harvey Chernikoff's medical records, as there is
no support for a HIPAA release that is signed by Jack Chemikoff. Further, Jack Chernikoff’s
responses and verification to written discovery directed towards the Estate is invalid.

Please inform our office if you are willing to voluntarily dismiss the claims of the Estate
of Harvey Chemikoff. If you are not willing to do so, we will move forward to file a motion
seeking dismissal of the Estate, We look forward to hearing from you on or before January 17,
2014. If you have any questions regarding the foregoing, please feel free to contact our office,

Very truly yours,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

/s/LeAnn Sanders
LeAnn Sanders

LS/chh
nNeann grplcases\ 1956 R lettersioc-11 reg vol dismiss of estate.doc
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80l SOUTH 4™ STREET RICHARD A. HARRIS, |.D.** LLMZA
LAS VEGAS, NEVADA 89101 JOSHUA R. HARRIS, }.D.*
: BRYAN A, BOYACK, ]D.*
TELEPHONE 702.444.4444 JONATHAN R. HICKS, J.D.*
RiCHARD HARRIS BENJAMIN P. CLOWARD, 1D
LAW FIRM FACSIMILE 702.444.4455 SETH R, LITTLE, J.D.*
R ALISON M. BRASIER, L.D.**
www.Richard HarrisLaw.com LAWRENCE M, RUIZ, L.D.*¥

ALISON L. COOMBS, 1.D.*
DANIAL O. LAIRD, M.D,, J.D.*
KYLE A STUCKI, JD.*

Bar Register of Preeminent Lawyers KURTIS ]. MILLINGTON, J.D.*

Elite Lawyers of America
AMY V. MONDRAGON, 1.D*
Multi-Million Dollar Advocetes Forw
" BRIAN M. KEITH, JD.*

National Trial Lawyers - Nevada Top 10G

TAX 1.D. NO, 41-2116761

Outstanding Lawyers of America AMY M, YONESAWA, JD.*
Verdict Club - Platinum Member ELAINE H. MARZOLA, ID*
SAMANTHA A. MARTIN, ].D.*0"
NOEL § ANSCHUTZ
January 16, 2014 SAMANTHA M. HENZ

JONATHAN D. RUTHERFORD
Professional Disability Representatives

* admitted in MNevada

Via Facsimile: (702) 385-7000 ' * admitted in Californta

° admitted in Ttah

* admitted in Washington
) admitted in Texas

o pdmitted in IHinois

Mast f L in D Resals
Leann Sanders, Esq. @ Master of Laws n Dispute Resolution

ALVERSON, TAYLOR MORTENSEN & SANDERS
7401 W. Charleston Boulevard
Las Vegas, Nevada 89117-1401

Re:  The Estate of Harvey Chernikoff v. First Transit
Clark County District Court Case No. A-13-682726-C

Dear Ms. Sanders: -
Please find attached the Court's Order of appointing Jack Chernikoff as Special Administrator for

the estate of his son, [{arvey Chernikoff. Also attached are Letters of Special Administration
issued by Clerk of Court, Steven D. Grierson.

Thank you in advance for your time and attention to this matter. In the interim, should you have
questipns comineinis piease contact our otfice at your convenience.

e

Most lincerely

orier, p B
BENJAMIN P. CLOWARD, ESQ.

RICHARD HARRIS LAWY FIRM

[5

3¢
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Electronically Filed

) 01/13/2014 02:39:25 PM
DISTRICT COURT Q%*  Abarnn
CLERK OF THE COURT
CLARK COUNTY, NEVADA
* k ¥ %k
In the Matter of the Estate of Case No: p_- ‘3’0,](:1?{03' E

)

) Dept. No:
HARVEY CHERNIKOFF, Deceased. 3

)

)

LETTERS OF ADMINISTRATION
O Regular ~ ® Special

Onthe 40" day of \L)’Lﬁﬂmbb\ , 2013, an Order of the Court was
entered appointing JACK CHERNIKOFF as Special Administrator of the Estate of the Decedent,
and who having duly qualified is hereby authorized to act and has the authority and shall perform

the duties of such Administrator,

In testimony of ‘which, T have this date signed these Letters and affixed the seal of the

Court. STEVEN D. GRIERSON

I, JACK CHERNIKOFF, of 940 Eagle Mountain Drive, Henderson, Nevada 89123,

f according to Iaw/

solemnly affirm that I will faithfully perform the duties of Adminisf

A

SUBSCRJRE
onthis Y/

s
D e i s i
2 I. i/ Ny J::“ i‘; Aug. 23,2017
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Electronically Filed
12/30/2013 03:23:10 PM

BENJAMIN P. CLOWARD, BRQ.
Nevada Bat No. 11087
Utah Bar No. 12336

CLERK OF THE COURT

RE€§{émﬁ Hgﬁ.}'{m& L AW mh‘i
RO Sotth Fomith Siveet

Las Vapgas, Nevada 89101

Phppe: {702) 4444444

Fax: (7025 4444435

E-Mlail: BenjamingiRichardHarnisLaw.com
Attorieis for Petitionsr

. DISTRICT COURT
CLARK COUNTY, NEVADA

Tri the Matter of the Estate of HARVEY CASENG. P-13-079562-E

CHERMWIKOFF, Deceaged. o L
TRDER HOR APPOINTMENT OF
SPECIAL ADMINISTRATOR AND
FORISSUANCE QF LETTERS.OF
SPECIAL ADMTNIATRATION

Upon fhe submigsion of a verified Petition for Speetal Lefters of Admiuisivation

representing HARVEY CHERNIKOFE who died on or ahout May 7, 20 July 28, 2011 2, in Las

Dieeedent’s. Estate has a cause of action sgainst those rosponsible. for mjusies resulting in his

2
1

death, and that the defind needs to be mabitaied in fhe Bighth Tndiclal Diswiet Courtof Nevada;

Feiitioner  JACK CHERNIKOFE has never been vorvicted oll a Telony: and thay
Petitinner4s willing 1o act as Special Administratrix of the Bstate fo maintain the-wronglul death
aetion,

IT I8 THEREFORY ORDERED, ABJUDGED AND DECREED that Pefitioner,

JACK. CHERNIKOFF, be and herehy, is, appoisted as Special Administeatér of the Bstate. of

HARVEY CHERMIKOFF, Deceased, and tha Special Levrers of Admintstraton be issued w
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i Nevada Bar No. 11087
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TP IS FURTHER ORDERED that all monies received by this sstate will be placed in
sheattorney’s trust acsount wntil further Order by (he Court.

PE S FURTHER ORUERED that the seltlement of the Decedent’s lawsuit is subject

this Connt’s approval.

A . a i S o
DATED this_ 1 day of_Shag s onlany 2013.

DISTRICT COURT JUDGE
o

Regpeetully submitied by

ﬁlﬂ%&ﬂ;} gzﬁtgﬁ LAW FIRM

T

o qamwvw\ww v,

BENTARMIN 5. {IQ*W«'A*J} TEE.

T vaas Meyada 89101

. ﬁli’z’arh@ or Plaimiff
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NEO Electroﬁically Filed
ALVERSON, TAYLOR, 04/04/2014 02:22:50 PM
MORTENSEN & SANDERS *
LEANN SANDERS, ESQ. W‘- » z%ﬁnm—
Nevada Bar No. 000390

SHIRLEY BLAZICH, ESQ. CLERK OF THE COURT
Nevada Bar No. 008378 '

7401 W. Charleston Boulevard

Las Vegas, Nevada 89117

(702) 384-7000

Attorneys for Defendants

DISTRICT COURT

| CLARK COUNTY, NEVADA
%

CASE NO. A-13-682726-C
DEPT. NO. XXIII

The Estate of HARVEY CHERNIKOFF, Deceased;
by JACK CHERNIKOFF as personal representative,
individually and as heir; ELAINE CHERNIKOFF
individually and as heir,

Plaintiffs,

Vs, STIPULATION AND ORDER

FIRST TRANSIT, INC., LAIDLAW TRANSIT
SERVICES, INC. d/b/a FIRST TRANSIT; JAY
FARRALES; DOES 1-10, and ROES 1-10, inclusive,

)
)
)
)
3
} NOTICE OF ENTRY OF
)
)
)
)
)
Defendants. g

NOTICE OF ENTRY OF STIPULATION AND ORDER
TO: ALL PARTIES AND THEIR COUNSEL OF RECORD:

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that on the 31% day of
March, 2014, the Court entered a Stipulation and Order To Dismiss The Estate of Harvey
Chernikoff With Prejudice in the above-entitled action.
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A copy of said Order is attached hereto.

DATED this & day of April, 2014.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

T

By &W

LEANN SANDEKS, ESQ.
Nevada Bar No. 000390
SHIRLEY BLAZICH, ESQ.
Nevada Bar No. 008378

7401 W, Charleston Boulevard
Las Vegas, NV 89117-1401
(702) 384-7600

Attorneys for Defendants

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), [ hereby certify that I am an employee of ALVERSON,

TAYLOR, MORTENSEN & SANDERS and that on the 4 day of April, 2014, I caused to beg

served a true and correct copy of the document described herein by U.S. mail, postage prepaid

addressed to the following:
Document Served:

Person(s) served:

Benjamin Cloward, Esq.
RICHARD HARRIS LAW FIRM
801 S. Fourth Street

Las Vegas, NV 89101

Attorneys for Plaintiff

NOTICE OF ENTRY OF STIPULATION AND

ORDER

Toorgrte (sl
An employee of
ALVERSON, TAYLOR, MORTENSEN & SANDERS
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