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l. INTRODUCTION

In its opinion, the majority overlooks or misapprehends certain facts and
law to reach a newly-defined exception to the standard of care that common
carriers owe to their passengers." The majority opinion concludes that while
common carriers, such as First Transit, owe a heightened duty to their
passengers, this heightened duty only applies to what the majority defines as

“transportation-related risks.”?

Op. at 1-2. For what the majority defines as
“non-transportation risks,” the majority concludes that common carriers only
owe their passengers a duty of reasonable care. Id.

In reaching these conclusions, however, the majority opinion overlooks
or misapprehends that (1) First Transit did not properly preserve its challenges
to jury instructions 32 and 34, or the Chernikoffs’ closing argument mentioning
these jury instructions; (2) the issues of negligence considered by the jury were
defined within First Transit’s own safety manual and were conceded at trial
and, therefore, should be considered “transportation-related risks,” even under

the majority’s newly-created definition; and (3) the majority cannot second-

guess the jury’s factual determinations. Upon these grounds, the Chernikoffs

' The Court’s August 1, 2019 opinion is attached as Exhibit 1.
°It is worth noting that a nationwide State and Federal Westlaw legal search for

“transportation-related risk” only retrieves two cases: the instant opinion and an
unpublished 2013 California case that is not a common carrier case.
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respectfully request that this Court grant them rehearing according to
NRAP 40.°

II. LEGALARGUMENT

A. STANDARDS FOR REHEARING.

NRAP 40(c)(2) provides that the Court may consider rehearing in the
following circumstances: (A) When the court has overlooked or
misapprehended a material fact in the record or a material question of law in the
case, or (B) When the court has overlooked, misapplied or failed to consider a
statute, procedural rule, regulation or decision directly controlling a dispositive
issue in the case. See, e.g., Am. Cas. Co. of Reading, Pa. v. Hotel and Rest.
Employees and Bartenders Intern. Union Welfare Fund, 113 Nev. 764, 766,
942 P.2d 172, 174 (1997). In the instant case, rehearing is necessary to allow
the Court to consider several factual and legal points the majority has
overlooked or misapprehended.

B. THE MAJORITY OVERLOOKS OR MISAPPREHENDS

THAT FIRST TRANSIT DID NOT PROPERLY PRESERVE

ITS CHALLENGES TO JURY INSTRUCTIONS 32AND 34,
OR TO THE CHERNIKOFFS’ CLOSING ARGUMENT.

In the majority opinion, the Court relies upon its interpretation and

allegations of error regarding jury instructions 32, 33, and 34 to reach its

’If the Court orders First Transit to file an answer to this petition for rehearing,
the Chernikoffs request the opportunity to file a reply. See NRAP 40(d).
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conclusions. Op. at 3. The majority then addresses the Chernikoffs’ lack of
preservation argument, only as to jury instructions 32 and 34. Op. at 4-6.
Notably, the majority accepts jury instruction 33, which concludes that “Harvey
Chernikoff was disabled.” 8 AA 1754 (all caps removed).* In concluding that
First Transit preserved its challenges to jury instructions 32 and 34, the majority
overlooked or misapprehended controlling facts and law.

1. The Majority Overlooks or Misapprehends that First

Transit Failed to Preserve Its Challenge to Jury
Instruction 32.

With regard to jury instruction 32, the majority concludes that First
Transit preserved its challenge to this instruction by arguing that no common
carrier instruction should have been given at all. Op. at 4-5. But, the majority
overlooks or misapprehends three important points regarding jury
instruction 32:

(1) First Transit itself offered jury instruction 32, which according to
Nevada law constitutes a waiver of any claimed error. See Sheeketski v.
Bortoli, 86 Nev. 704, 707, 475 P.2d 675, 677 (1970) (“Since appellants offered
the res ipsa loquitur instruction that should not have been given, appellants may

not now complain of any such inconsistency, because appellants invited the

* The admitted fact that Harvey was disabled is important in defining the duties
owed to him as an interviewed, approved, and paying passenger on First
Transit’s paratransit services. 4 AA 858.
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error.”); Jefferes v. Cannon, 80 Nev. 551, 554, 397 P.2d 1, 2 (1964) (“Errors of
the trial court cease to be such in the appellate court if invited or waived.”).
RAB at 43.

(2)  While overlooking the Chernikoffs’ cited Nevada authorities, the
majority opinion cites a number of non-Nevada cases for the proposition that
First Transit can offer an alternative jury instruction, while relying upon an
earlier proposed jury instruction not given. Op. at 5. However, the majority
overlooks that the record does not contain any earlier proposed jury instruction
from First Transit that was not given. RAB at 43; 5 RA 1054-1066.

(3) As the majority opinion notes, NRCP 51(c) outlines the
requirements for objecting to jury instructions. Op. at 6. Notably, Nevada law
requires “a citation to relevant legal authority in support of the objection [to]
satisf[y] the requirements of NRCP 51(c).” Cook v. Sunrise Hosp. & Med. Ctr.,
LLC, 124 Nev. 997, 1002, 194 P.3d 1214, 1217 (2008). But, the record reflects
that when jury instruction 32 was argued and settled in the District Court, First
Transit did not cite to any legal authority for even its back-up position. 7 AA
1575-1578. The continuing discussion in the District Court focused only on
whether First Transit’s proposed instruction, which was accepted as jury
instruction 32, or the Chernikoffs’ more stringent jury instruction would be

given. 7 AA 1578-1585, 1616-1617. Therefore, the Court should grant
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rehearing and conclude that First Transit did not preserve its challenge to jury
instruction 32.
2. The Majority Also Overlooks or Misapprehends that

First Transit Failed to Preserve Its Current Challenge to
Jury Instruction 34.

The majority opinion determines that First Transit preserved its challenge
to jury instruction 34 because it properly objected according to NRCP 51(c).
Op. at 5-6. First Transit’s discussion of proposed jury instruction 34 in the
District Court was limited to only the “boarding and alighting” of passengers
based upon McBride v. Atchison, Topeka & Santa Fe Ry. Co., 279 P.2d 966
(Cal. 1955). 7 AA 1587; RAB 44-45. However, McBride does not limit a
common carrier’s duty to only the boarding and alighting. Rather, a common
carrier’s duty “includes” the boarding and alighting, as well as the entire period
between these events. Id. at 968. In this discussion in the District Court, First
Transit only cited to McBride, which does not discuss the majority’s distinction
between transportation-related risks and non-transportation risks. 7 AA 1585—
1590; Op. at 1-2.

According to Cook, 124 Nev. at 1002, 194 P.3d at 1217, First Transit did
not challenge the case law supporting jury instruction 34. See Am. President
Lines, Ltd. v. Lundstrom, 323 F.2d 817, 818 (9th Cir. 1963) (“A passenger

carrier has a duty ‘to exercise extraordinary vigilance and the highest skill to
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secure the safe conveyance of the passengers’ and if it knows that a passenger
has physical disabilities it must exercise such higher degree of care—including
giving special assistance—as is reasonably necessary to insure that passenger’s
safety in view of his disabilities.”) (citations omitted). RAB at 44-45.
Similarly, this Court should grant rehearing to conclude that First Transit failed
to preserve its challenge to jury instruction 34.
3. The Majority Further Overlooks or Misapprehends that
First Transit Failed to Preserve Any Challenge to the

Chernikoffs’ Closing Argument Regarding Jury
Instructions 32 and 34.

The majority opinion discredits portions of the Chernikoffs’ closing
argument where jury instructions 32 and 34 were mentioned. Op. at 1-2, 10.
But, once again, the majority overlooks or misapprehends that no objection was
made to these arguments presented by the Chernikoffs in closing argument.
RAB 50-51. Thus, the majority should have treated these arguments as waived
instead of now giving credence to these after-the-fact challenges. Notably, the
majority opinion does not explain how these challenges to the Chernikoffs’
closing argument survive waiver. See Etcheverry v. State, 107 Nev. 782, 784—
785, 821 P.2d 350, 351 (1991); Lioce v. Cohen, 124 Nev. 1, 17, 174 P.3d 970,
980 (2008) (“We restate the requirement that in our advocacy system, the
parties’ attorneys are required to competently and timely state their

objections.”). Due to First Transit’s failure to preserve its challenge to the
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Chernikoffs’ closing argument mentioning jury instructions 32 and 34, this
Court should grant rehearing.

C. THE MAJORITY ALSO OVERLOOKS OR

MISAPPREHENDS THAT WITHIN FIRST TRANSIT’S

OWN SAFETY MANUAL AND CONCEDED AT TRIAL

THERE WERE RISKS THAT SHOULD FIT WITHIN THE

MAJORITY’S NEWLY-CREATED “TRANSPORTATION-
RELATED RISKS” DEFINITION.

After creating the “non-transportation risks” exception to the otherwise
heightened duty that common carriers owe to their passengers, Op. at 1-2, the
majority opinion then relies upon a series of faulty facts and resulting misplaced
case law to support its creation of this exception. Once the Court takes notice
of the relevant overlooked or misapprehended facts, the Court should then grant
rehearing due to the inapplicability of the law upon which the majority bases its
exception.

1. The Majority Overlooks or Misapprehends the Defined
“Transportation-Related Risks.”

The majority opinion contains various instances of factual assumptions to
fit within its exception to the general common carrier-passenger standard of
care based upon “transportation-related risks.” However, in making these
factual assumptions, the majority overlooks or misapprehends the actual facts of

this case, which when considered, warrant rehearing.
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(1) The majority first concludes, “We agree that a common carrier’s
heightened duty does not extend to protect passengers from non-transportation
risks, such as those associated with eating.” Op. at 7. But, the majority
overlooks that this case does not involve an ordinary common carrier. Rather,
First Transit provided paid paratransit services to Harvey only after
interviewing and approving him, while aware of his disabilities. 4 AA 969.
And, First Transit’s bus driver, Jay Farrales, was personally familiar with
Harvey, including the fact that Harvey carried his lunch box with him on the
bus. 6 AA 1357. First Transit’s corporate representative, Jennifer McKibbins,
agreed that on paratransit buses, First Transit was aware that eating or drinking
could foreseeably result in choking, which was specifically documented in First
Transit’s safety manual. 3 AA 595; 4 RA 766. Farrales also confirmed that
these safety rules are important because someone could die. 4 AA 814-815.
This overlooked point is especially important because First Transit’s specialized
knowledge of Harvey made it different than an ordinary common carrier.
See RESTATEMENT (SECOND) OF TORTS, 8 314A(1).

(2)  The majority next determines, “The only connection between First
Transit and Harvey choking is that Harvey choked while riding on First
Transit’s bus.” Op. at 7. However, the majority’s determination overlooks that

Farrales helped Harvey get a drink of water on the bus, which was a violation of
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First Transit rules. 3 AA 594. And, Farrales did not tell Harvey that he could
not eat on the bus. 3 AA 613.

(3)  The majority opinion reaches the conclusion that “First Transit and
its bus driver were [not] required to do more than transport Harvey safely from
one location to another, such as to proactively monitor Harvey to protect him
from risks, like choking, that are not related to the transportation.” Op. at 9. In
reaching this conclusion, however, the majority overlooks that First Transit had
a specific bus driver policy for first aid due to choking. 4 RA 766. And, First
Transit also had a policy for its bus drivers to scan the interior of the bus every
five seconds. 3 AA 602. The majority further overlooks that these policies are
relevant to whether First Transit acted reasonably under the circumstances.
See K-Mart Corp. v. Washington, 109 Nev. 1180, 1189, 866 P.2d 274, 280
(1993) (“In negligence cases, self-imposed guidelines and internal policies are
often admissible as relevant on the issue of failure to exercise due care.”).

Also relevant to this conclusion is the majority’s related determination
that First Transit’s bus driver was not required to perform the Heimlich
maneuver. Op. at 11 (citing Lee v. GNLV Corp., 117 Nev. 291, 298, 22 P.3d
209, 214 (2001)). But, the majority overlooks that this was not the District
Court’s conclusion. Instead, the District Court ruled that Lee “does not stand

for the proposition that First Transit could simply disregard Harvey while he
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died.” 11 AA 2619. Indeed, Lee held that “if a legal duty exists, reasonable
care under the circumstances must be exercised.” Id., 117 Nev. at 296, 22 P.3d
at 212. Lee also clarified that “[w]hether a defendant’s conduct was
‘reasonable’ under a given set of facts is generally an issue for the jury to
decide.” Id.

(4) The majority opinion also relies upon Boose v. Tri-Cty. Metro.
Transp. Dist. of Or., 587 F.3d 997, 1005 (9th Cir. 2009) for the proposition that
“complementary paratransit” is the same as mass transportation service that
everyone else gets. Op. at 9. But, the majority overlooks that First Transit was
not a “complementary paratransit;” rather, Harvey paid for the services. 4 AA
858. In light of these overlooked facts, the Court should then construe the
controlling law to grant rehearing.

2. The Majority Overlooks or Misapprehendsthe Law
Governing “Transportation-Related Risks.”

The majority concludes that “[a] common carrier is not a general
guarantor of its passengers’ safety.” Op. at 7. Yet, the majority recognizes that
even under the special relationship between a common carrier and its passenger,
the common carrier still has a duty to “give . . . first aid” and “take reasonable
steps to turn the sick man over to a physician, or to those who will look after
him and see that medical assistance is obtained.” Op. at 11. The majority

eventually reaches the result that “First Transit [did not have] to do something
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more than that which was reasonable under the circumstances in summoning
and rendering emergency medical aid to Harvey.” Op. at 11. Of course,
Farrales did not render any aid to Harvey and failed to timely summon medical
assistance, opting not to call 911 after he discovered Harvey in distress. 3 AA
614-615, 687; 6 AA 1267-12609.

The majority cites Rodriguez v. New Orleans Pub. Serv. Inc., 400 So. 2d
884 (La. 1981) for the proposition that a “common carrier’s heightened duty
does not extend to protect passengers from non-transportation risks, such as
those associated with eating.” Op. at 7. But, Rodriguez involved a fight on a
bus with the court determining that because the motorman could not have
reasonably anticipated the assault or prevented the attack, the transportation
company was not liable for the victim’s injuries. 1d. at 888. The holding of
Rodriguez is quite different than the facts in the instant case. For example,
McKibbins explained at trial that it was a known risk that passengers with
disabilities would do things that are unpredictable, and the unpredictable
element was a reason for the rule against no eating. 3 AA 595.

The majority then cites Lopez v. S. Cal. Rapid Transit Dist., 710 P.2d 907
(Cal. 1985), which actually conflicts with Rodriguez. Op. at 7. In Lopez, the
California Supreme Court held that the duty imposed might require a “bus

driver to take any number of ‘precautionary measures’ to prevent harm to
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passengers . . ..” Id. at 914. Further, and significantly, “a carrier is liable for
injuries resulting from an assault by one passenger upon another only where, in
the exercise of the required degree of care, the carrier has or should have
knowledge from which it may reasonably be apprehended that [an injury] may
occur, and has the ability in the exercise of that degree of care to prevent the
injury.” Id.

Lopez is significant for two reasons. First, the court held that a common
carrier does have a duty to protect against a fight, which using the majority’s
framework would not be considered a “transportation-related risk.” Second, the
court discusses that the liability flows from the knowledge of the carrier. With
First Transit, it held itself out in the bid process to obtain the contract from the
Regional Transportation Commission as an expert in transporting passengers
with disabilities. 3 RA 563-683, 567-568 (recitals). Throughout the litigation,
First Transit’s policies were examined and discussed. One specific reason First
Transit had the policy against no eating or drinking was to prevent the exact
harm that claimed Harvey’s life: choking. 3 AA 618-621; 4 RA 766.

Next, the majority cites to Sanchez v. Indep. Bus Co., 817 A.2d 318 (N.J.
Super. Ct. App. Div. 2003) for the proposition that common carriers are not
guarantors of their passengers’ safety. Op. at 7. In Sanchez, a passenger

(Johnson) concealed a firearm, of which the bus driver was not aware.
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Ultimately, a fight broke out with Johnson retrieving his concealed weapon and
firing. 1d. at 321. Another passenger (Sanchez) was struck and paralyzed. He
and others filed suit, and in opposition to a motion for summary judgment,
argued that the bus company should be found liable because they argued the
duty was that “of a guarantor of its passenger’s safety regardless of scienter or
notice.” Id. at 323. What the majority overlooks, however, is that Sanchez did
not reject a heightened duty with regard to assaults or even shootings taking
place on the bus. In fact, Sanchez actually pronounced that the common carrier
“would owe a high degree of care for the safety of its passengers so as to avoid
dangers that are known or reasonably anticipated.” Id. at 322. Sanchez even
cited to Falzarano v. Delaware, L & W.R. Co., 119 N.J.L. 76 (E & A 1937)
where “judgment against the railway company was affirmed where a railway
passenger was shot by a drunken passenger.” Sanchez, 817 A.2d at 322. The
court distinguished the facts in Falzarano because there, the “uncontradicted
evidence was that for the entire time period the assailant was cursing,
threatening, and assaulting passengers, the ticket collector and two other
railway employees were in a position to see what was going on and to prevent
it, and yet none of them said or did anything. . . .” 1d. The facts of Falzarano
are strikingly similar to the facts at hand where First Transit knew that

passengers, such as Harvey, were prone to act unpredictably, and, when Harvey
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began to drink, not only did Farrales, the First Transit driver, not prevent it, but
he assisted Harvey in that very act. 3 AA 594.

Next, the majority cites to White v. Metro. Gov't of Nashville &
Davidson Cty., 860 S.W.2d 49 (Tenn. Ct. App. 1993). Op. at 7. Ironically,
White is probably the strongest case in support of the Chernikoffs’ position
once the majority takes into account the overlooked facts of this case. In White,
the Tennessee Court of Appeals evaluated the common carrier doctrine with
regard to duties owed to passengers when a bus starts and stops before all
passengers are seated. On this issue, the court discussed that while there is a
heightened duty for common carriers, “courts have consistently recognized that
bus drivers may, as a general rule, anticipate that passengers will be aware of
that fact and may start their bus in a normal motion before all passengers are
seated.” Id. at 52. However, the court recognized that “[t]he general rule
concerning starting buses before all the passengers are seated does not apply
when . . . passengers are laboring under some apparent infirmity or disability.”
Id. Further, the court explained that “common carriers will be held to a higher
standard of care with regard to aged or infirm passengers whose age or infirmity
is apparent from their appearance.” Id. (citations omitted).

White even went as far as to discuss the bus company’s operator manual

which recognized that drivers have a “greater obligation to apparently infirm or
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incapacitated passengers.” 1d. at 52. The court also cited the company’s
operator manual, including the requirement that “[e]lderly, handicapped persons
or children must be given any necessary assistance by the operator.” Id.
Accordingly, nothing in White supports the majority’s creation of the
“transportation-related risk” doctrine, particularly when the bus driver has
knowledge of a situation where assistance will be needed, as in the instant case.

Once the majority takes into account the overlooked or misapprehended
facts of this case, the Court should grant rehearing and apply the governing law.
See Montgomery v. Midkiff and Transit Authority of River City, 770 S.W.2d
689, 690 (Ky. Ct. App. 1989) (stating that a carrier owes a greater duty to a
handicapped person if the passenger’s condition has been made known to the
carrier or is readily apparent); Paolone v. American Airlines, Inc., 706 F.Supp.
11, 12 (S.D.N.Y. 1989); Heger v. Trustees of Indiana University, 526 N.E.2d
1041, 1043 n.4 (Ind. Ct. App. 1988); Crear v. Nat’/ Fire & Marine Ins. Co.,
469 So0.2d 329, 334-335 (La. App.1985).

D. THE MAJORITY  FURTHER OVERLOOKS OR

MISAPPREHENDS THAT IT CANNOT SECOND-GUESS
THE JURY’S FACTUAL DETERMINATIONS.

In the conclusion, the majority opinion speculates that a 6-2 juror vote
made liability against First Transit in this case a “close issue.” Op. at 11. This

dialogue, however, suggests that the two jurors who voted against the verdict
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would have voted for a complete defense verdict. There is no evidence for the
majority’s suggestion. 7 AA 1711-1712. These two jurors could have wanted
to award more than the $15 million verdict. Additionally, there is no evidence
that a different standard would result in a complete defense verdict, as the
majority suggests. Op. at 12. This conclusion is pure speculation and exceeds
the Court’s established standards of review. RAB 11-12; Allen v. Webb,
87 Nev. 261, 266, 485 P.2d 677, 679 (1971) (stating that this Court will not
disturb the result “despite suspicions and doubts based upon conflicting
evidence™); Countrywide Home Loans v. Thitchener, 124 Nev. 725, 739,
192 P.3d 243, 252 (2008) (applying the presumption that the jury believed the
evidence offered by the prevailing party and any inferences derived from the
evidence). Thus, the majority opinion constitutes prohibited appellate fact
finding, and this Court should grant rehearing on this additional basis. See
Ryan’s Express v. Amador Stage Lines, 128 Nev. 289, 299, 279 P.3d 166, 172
(2012) (“An appellate court is not particularly well-suited to make factual
determinations in the first instance.”) (citations omitted).

1. CONCLUSION

In summary, this Court should grant rehearing of the majority opinion
because it overlooks or misapprehends that (1) First Transit did not properly

preserve its challenges to jury instructions 32 and 34, or the Chernikoffs’

Page 16 of 19



closing argument mentioning these jury instructions; (2) the issues of
negligence considered by the jury were defined within First Transit’s own
safety manual and were conceded at trial and, therefore, should be considered
“transportation-related risks” even under the majority’s newly-Created
definition; and (3) the majority cannot second-guess the jury’s factual

determinations.

Dated this 3rd day of October, 2019.

MARQUIS AURBACH COFFING

By /s/ Micah S. Echols
Micah S. Echols, Esq.
Nevada Bar No. 8437
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Respondents,
Jack Chernikoff and Elaine Chernikoff
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