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1.  Medical records from McKenna, 

Ruggeroli and Helmi Pain Specialists / 
Surgical Arts Center (Plaintiff’s Trial 
Exhibit 7/9)  
 

2/23/2010 
(first DOS) 

1 1 - 208 

2.  MRI Report from Steinberg Diagnostic 
Medical Imaging 
 

10/6/2010 2 209 

3.  Medical records from Desert Institute of 
Spine Care (Plaintiff’s Trial Exhibit 3)  
 

10/12/2010 
(first DOS) 

2 210 - 335 

4.  Scheduling Order from Case No. A-11-
648041-C 
 

3/27/2012 2 336 - 338 

5.  Initial Expert Witness Disclosure 
Statement of Defendant Albert H. 
Capanna, M.D. 
 

11/14/2014 2 339 - 360 
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Designation of Expert Witnesses 
 

4/8/2015 2 361 - 399 
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5/8/2015 2 400 - 403 
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Disclosures 
 

5/15/2015 2 404 - 424 
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at May 26, 2015 deposition) 
 

5/26/2015 2 425 
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Albert H. Capanna, M.D. 
 

5/29/2015 2 426 - 452 

11.  Plaintiff’s Motion in Limine No. 4: 
Permit Treating Physicians to Testify as 
to Causation, Diagnosis, Prognosis, 
Future Treatment, and Extent of 
Disability Without a Formal Expert 
Report 
 

6/22/2015 3 453 - 461 

12.  Defendant’s Response and Opposition 
to Plaintiff’s Motion in Limine No. 4: 
Permit Treating Physicians to Testify as 
to Causation, Diagnosis, Prognosis, 
Future Treatment, and Extent of 
Disability Without a Formal Expert 
Report 

7/9/2015 3 462 - 465 
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17.  Supplemental Expert Witness 
Disclosure Statement of Defendant 
Albert H. Capanna, M.D. 
 

7/22/2015 3 594 - 598 
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Disclosure Statement of Defendant 
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7/27/2015 3 689 - 693 

20.  Jury Trial Transcript – Day 3  
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8/21/2015 4 694 - 747 

21.  Order Regarding Plaintiff’s Motion to 
Strike Untimely Disclosures on Order 
Shortening Time 
 

8/22/2015 4 748 - 749 

22.  Order Regarding Plaintiff’s Motion to 
Declare NRS 42.021 and NRS 41A.035 
Unconstitutional 
 

8/22/2015 4 750 - 751 

23.  Jury Trial Transcript – Testimony of 
Allan Belzberg 
 

8/24/2015 4 752 - 845 

24.  Jury Trial Transcript – Day 6 
Case No. A-11-648041-C 
 

8/26/2015 5 
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1090 - 1100 

25.  Jury Trial Transcript – Day 7 
Case No. A-11-648041-C 
 

8/27/2015 6 1101 - 1295 

26.  Jury Trial Transcript – Day 9 
Case No. A-11-648041-C 
 

8/31/2015 7 
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27.  Jury Trial Transcript for Closing 
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9/1/2015 8 1554 - 1691 

28.  Jury Verdict 
 

9/2/2015 8 1692 - 1693 
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1 they're automatically admissible, it's that they're not inadmissible as hearsay. 

2 MR. LAURIA: So they are--

3 THE COURT: So then you have to establish --and I've read this before, a 

4 case-- there's case law talking about, you know, not just that somebody relied upon 

5 them, because you can rely upon inadmissible stuff all the time. 

6 MR. LAURIA: Sure. 

7 THE COURT: But in order to admit them, I mean, some of the foundational 

8 things that they're talking about is establishing the reliability of the information 

9 

10 

11 

12 

13 

14 

15 

contained in the treatise. 

MR. LAURIA: And I did that--

THE COURT: It's not just I've read some papers and I'm relying upon them in 

my op1n1on. 

MR. LAURIA: And I did that with Dr. Rimoldi. I said are these reliable 

authorities in the field of spine medicine and spine surgery on the issue presented 

here, which is the incidents of fusion of microdiscectomy? And he said as to each o 

16 these, yes, they are. So he's authenticated them as reliable authority, which is what 

17 the statute requires him to do. I've had this happen before, in fact, in a case with Mr. 

18 Prince where we had this issue and again, once the expert establishes them as 

19 reliable authority--

20 MR. PRINCE: That's actually--

21 MR. LAURIA: --they're not hearsay and they're admissible. 

22 MR. PRINCE: That's actually not correct, Judge. He's saying well just 

23 because you say it's reliable, therefore it's wholesale coming in. Not true. If you 

24 read carefully -- read --

25 [Colloquy between counsel] 
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1 THE COURT: I know, it refers to statements. 

2 MR. PRINCE: It talks about statements, right, provisions, portions. Mr. Lauria 

3 didn't point out any of the articles. He just said hey, did you review them? Was that 

4 a basis for your opinion? He didn't -- wasn't particularized about any statement, 

5 portion thereof, of any article. So therefore he never established the relevancy other 

6 than a general relevancy that I looked at these and these generally say --

7 MS. TARMU: Studies. 

8 MR. PRINCE: --you know, or support my position on that you will typically not 

9 require a fusion following a successful one or multiple level microdiscectomy. So he 

10 never did anything consistent with the statute regarding a statement in any treatise, 

11 book, article, etcetera, which can come into evidence. 

12 MR. LAURIA: Judge, the hearsay rule is all statements, right? We say a out of 

13 court statement. These are out-- the whole thing is an out of court statement. For 

14 him to argue I need to--

15 THE COURT: No, no, no. But the point of it is is that not everything within a 

16 treatise has anything to do with the issue at a particular case. Just because there's 

17 an article doesn't mean it is verbatim, word for word, applicable to the trial, 

18 everything in it. I think that's why it's talking about-- or use of the term statement is, 

19 when you're saying somebody-- I'm familiar with this study and it partly deals with 

20 an issue that's involved in this trial, and based upon that I have a opinion. 

21 MR. LAURIA: Well, I don't think so, Judge. 

22 THE COURT: Most of these are all just kind of abstracts though, I think. 

23 MR. LAURIA: They are abstracts which are the shortened versions that--

24 they're submitted with the peer reviewed publication. 

25 THE COURT: Right. Right. 
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1 MR. LAURIA: You've got testimony about that. 

2 MR. PRINCE: Which means they're incomplete on their face. 

3 MR. LAURIA: So-- no. I think the term statement is referring here to like, you 

4 know, as-- this is a hearsay exception. So in hearsay we're always talking about out 

5 of court statements. I don't think they're saying you have to pick a particular 

6 statement, because how would you then admit a statement from an article. You 

7 admit the entire article. 

8 THE COURT: Well, I know, but I guess part of my problem here is, you know, 

9 the testimony is that the literature supports that somebody doesn't need a fusion just 

10 because they have a microdiscectomy. And then the evidence is well, this guy 

11 doesn't fall into any kind of study pertaining to whether they're going to need a 

12 fusion surgery or not. 

13 MR. PRINCE: Right. 

14 THE COURT: So giving them abstracts, which don't reference anything about 

15 the particular issues facing the people that are in the study, how is a jury suppose to 

16 read those and figure out whether they-- in their mind apply or don't apply? 

17 MR. LAURIA: Well, we have testimony from Dr. Rimoldi. We heard it this 

18 afternoon where he said, actually, the abstracts and studies do deal with patients 

19 who've had two level microdiscectomies, and they do deal with patients who've had 

20 a discectomy and re-herniated and required another surgery for that, and then 

21 what's the instance of them going on to fusion. So are they exactly precise timing 

22 wise the exact same characteristics? No, but we've got two levels. We've got 

23 recurrent surgery at the same level for a herniation in those studies. And --

24 THE COURT: No, but where do I find that or where does --

25 MR. LAURIA: Oh, sure. 
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1 THE COURT: --a jury find that in there? 

2 MR. LAURIA: You-- if you look at the abstracts, Your Honor, if I can 

3 approach? 

4 MR. PRINCE: But the problem is, Judge--

5 MR. LAURIA: --it will tell you that-- it will tell you, we had 887 people, 146 of 

6 them were this. 

7 MR. PRINCE: But Judge, the--

8 THE COURT: No, that's what I'm saying I'm looking at them and I'll --and I see 

9 but it'll say we identified a bunch of adults who had lumbar decompression. 

10 MR. LAURIA: Right. So it just depends on which --so this is repeat surgery 

11 after lumbar decompression for herniated disc, right? 

12 THE COURT: Right. 

13 MR. LAURIA: So it'll talk to-- mean age forty-seven five years old, talks about 

14 insurance. (Indiscernible) range from --the adjusted mean re-operation rates of 

15 surgeons were-- certain time at 90 days. Let's find another one that maybe sets it 

16 out a little clearer. 

17 On 35,309 patients undergoing initial discectomy, 5,000 approximately 

18 had at least onere-operation, 803 had two or more re-operations --

19 THE COURT: Okay. 

20 MR. LAURIA: -- right. So there's date in here and then it talks about these 

21 specific risks. I mean, if the argument is --

22 MR. PRINCE: But--

23 MR. LAURIA: --you don't have a study on Beau Orth, well, you're never going 

24 to have a study-- they'd never be admissible, right, because you're never going to 

25 have that information. Again, it's like the cancer patient that-- the analogy I gave 
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1 you. We use percentages in cancer patients. 

2 THE COURT: Right. No, I get that analogy. It's just--

3 MR. PRINCE: But what's a jury to do with that, Judge, because you had no 

4 expert testimony commenting on any aspect of -- any particularized aspect of the 

5 studies. It was just general hypothetical discussion, kind of a --

6 THE COURT: Well, here's the reality that I don't want to keep you around here 

7 for a long time. I'm going to have to read every one of these to figure out if I think 

8 they have applicability. So I'm not going to rule until tomorrow. My inclination is not 

9 to admit them, but I'm going to have to go through and read all, one, two, three, four, 

10 five, six, seven, eight-- all 20 abstracts to figure out if they have enough information 

11 inthemto--

12 MR. LAURIA: Judge--

13 THE COURT: -- in my mind, be relevant. 

14 MR. LAURIA: If I may? 

15 THE COURT: Yeah. 

16 MR. LAURIA: Can I make a suggestion? I will go look at them too. I will try to 

17 narrow it down. If I can send an email to you and counsel narrowing it down. 

18 THE COURT: I mean, that's fine, but that's-- I don't want to wait around to get 

19 that until you read them. I just need to kind of start reading them myself as well. 

20 Okay. So what's the next group of exhibits? 

21 MR. LAURIA: We have a exemplar computation of damages to show the 

22 amounts that were billed, the amounts paid and the amounts written off. 

23 THE COURT: What's that one? 

24 MR. LAURIA: Did we mark that, Paul? 

25 MR. CARDINALE: Yeah, I -- I have to print it off. There's no hard copy--
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1 MR. PRINCE: Well I think you can always -- using your exemplar, I mean 

2 assume -- yeah --

3 MR. CARDINALE: Okay. 

4 MR. PRINCE: --to do that. I mean a summary, right--

5 MR. LAURIA: I mean, are you admitting a summary? 

6 MR. PRINCE: You objected to it. So -- I'm going to use a summary, yeah, I'm 

7 going to use a summary, yeah. 

8 MR. LAURIA: All right. Okay. 

9 THE COURT: You're using a summary in your closing argument? 

10 MR. PRINCE: Yes. 

11 THE COURT: You're not-- he didn't seek admission of a summary? 

12 MR. LAURIA: Right. I mean I think a summary is admissible. 

13 THE COURT: Well, but I'm just asking which exhibit is it? 

14 MR. LAURIA: I don't know that it's been -- I saw Paul was marking it, but I 

15 don't think he's marked it. So--

16 MR. PRINCE: We have a medical summary. We're going to --we'll submit a 

17 revised one by-- I'll agree. If they're-- if they want to have a summary of whatever 

18 they're doing then I guess --

19 THE COURT: Okay. 

20 MR. PRINCE: -- I'll agree. I mean it's just a --

21 MR. LAURIA: Well, just out of curiosity, because when you initially had your 

22 summary you included the hospital charges for both surgeries. Are you including 

23 both hospital charges? 

24 MR. PRINCE: And Dr. Capanna, yes, I'm going to be asking for the full --all 

25 the medical expenses. 

-254-

GAL FRIDAY REPORTING & TRANSCRIPTION 
10180 W. Altadena Drive, CasaGrande, AZ 85194 (623) 293-0249 

R.App. 001549



1 MR. LAURIA: Oh. 

2 MR. PRINCE: Yes. 

3 THE COURT: All right. So whatever medical summary defense is proposing, 

4 Mr. Prince is agreed and that will be marked next in order. 

5 MR. PRINCE: Well, right, and as long as they're going to agree to mine too. 

6 MR. LAURIA: Well, I haven't seen yours so I don't know what it is. 

7 MR. PRINCE: Well, I don't agree with any of your number-- I mean the 

8 numbers are the numbers. So it's-- and it's our Exhibit 27 with the exception of--

9 MR. LAURIA: We'll just use them in closing. That's-- just make it easier. 

10 THE COURT: All right. 

11 MR. LAURIA: Let's not admit them. 

12 THE COURT: Thank you. Next? 

13 MR. LAURIA: I believe that's it, Your Honor. 

14 THE COURT: Okay. All right. So I will start reading through these, and yeah, 

15 if you want to like send me an email narrowing it down that would be great, but I'm 

16 going to start taking a look at them. 

17 MR. LAURIA: Okay. I'll try to get--

18 MR. PRINCE: I just want to make --

19 MR. LAURIA: --through it as quick as I can. 

20 THE COURT: Okay. 

21 MR. PRINCE: Your Honor, I want to make one record on the-- those issues 

22 with regard to the-- number one, they're abstracts, they're not complete articles. So 

23 therefore there's really nothing for me to go into with Dr. Rimoldi because he didn't 

24 touch upon any aspect of any article. There's nothing particularized about his 

25 review that supported any of his opinions in this case. The statute allows us to the 
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1 extent call to the attention of an expert witness-- I mean, that --they're talking 

2 about a very specific line of questioning to the expert about a particular aspect of an 

3 article, or a treatise, or a book. That was not done. Not one singular abstract or 

4 article was brought to the attention of Dr. Rimoldi where he testified about any 

5 aspect of it. 

6 Secondly, the abstracts on their face are incomplete. So therefore --that 

7 was in one of our objections because abstracts, as you commonly know, they're 

8 maybe other information that's contained in there that may have been very beneficial 

9 to us, that had they even brought it to his attention, we could have cross examined 

10 the doctor on. So the abstracts is just nothing more than a summary, and it's select 

11 information. It's not complete information. And so for that reason the abstracts 

12 aren't reliable for that purpose because it's not the entire body of the work. 

13 THE COURT: Okay. 

14 MR. LAURIA: Your Honor, and just the evidence before the Court as-- from 

15 Dr. Belzberg is the abstract is part of the paper. I mean, it's published with the 

16 paper so it is the summary. 

17 THE COURT: I hear you. 

18 MR. LAURIA: And it's--

19 THE COURT: Well, that's-- you know, that's like saying -- not to be-- I'm not 

20 trying to be cute or anything, but that's like saying reading the cliffs notes is --

21 MR. PRINCE: Right. 

22 THE COURT: --the same--

23 MS. TARMU: Yes. 

24 THE COURT: --as reading War and Peace. 

25 MR. PRINCE: Exactly. 
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1 THE COURT: It's not. I mean, you're not going to get the same thing from just 

2 reading that than you are by reading and digesting what the article means. And 

3 there -- it's very difficult sometimes to say an abstract is going to give the layperson 

4 enough information that really makes the connection between how it applies to 

5 something or it doesn't. That's my concern. 

6 MR. LAURIA: I think it may be harder if you give them a 20-page study. 

7 mean but--

8 THE COURT: Well, I mean you may think it's harder because if they're going 

9 to be of a mind set to read it they're going to actually have to read it. But that gives 

10 you more information about the people, the procedures, the process, than the 

11 abstract does. 

12 MR. LAURIA: But-- to agree-- to some degree, except doctors rely on 

13 abstracts all the time. I mean --

14 THE COURT: Well, yeah, I know, but they're not trying to decide somebody's 

15 liability at a trial. I mean, they're just talking about looking for information that helps 

16 them in their practice of treating people. 

17 MR. LAURIA: Okay. The only other thing is --

18 THE COURT: They obviously know that they can go pull the whole article if 

19 they need to and figure out how it pertains to things. 

20 MR. LAURIA: The learned treatises-- he left out the part that says to the 

21 extent called to the attention of an expert witness on cross or relied upon by the 

22 expert in direct. 

23 THE COURT: Look, I agree that Rimoldi references a bunch of these, if not all 

24 of them, in his July 2015 report. That's a --seem to be at least what we were talking 

25 about at the bench, almost a whole basis for him expressing that opinion. And that 
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1 report was I looked at all these articles and this is why I think this was bad. So it's 

2 clear that they were brought to his attention before court. It's clear to me that 

3 obviously there was questions asked of him in court. They weren't focused specific 

4 questions on things -- bless you --within those, it's just generally talking about the 

5 articles. So I'm still where I was five minutes ago--

6 MR. LAURIA: Okay. 

7 THE COURT: --which is I need to look at them and figure out if I think they 

8 have any applicability, some of them, all of them, none of them. 

9 MR. LAURIA: Thank you, Your Honor. 

10 MR. PRINCE: Okay. 

11 MR. LAURIA: Have a good evening. 

12 THE COURT: All right. 

13 MR. LAURIA: And I will try to get to those as quick as I can. So--

14 THE COURT: Okay. 

15 [Proceedings concluded at 4:57 p.m.] 
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