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And youve been given the opportunity to

determine whether or not the theo theoretical win

changed Right

Yes sir

And your finding with respect to whether

theoretical win changed as result of the information

on Exhibit and is what

That again dont have an opinion

and want to be clear about this dont have an

10 opinion relative to the specific changes as result

11 of and but rather the correlation between all of

12 Mr Tors activity and the changes in the pars

13 Because there was no correlation between

14 those two the idea of trying to correlate it to some

15 higher order of variable like you said the floor

16 par would be irrelevant

17 What question are you answering sir

18 The one that you asked

19 Youre just rambling

20 dont think so

21 Lets get back to my question

22 Okay

23 Did the theoretical win calculation at the

24 Peppermill change in any way because of information on

25 7and8
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Sure

Theo includes the free play

Again Im not trying to go through

specific calculation relative to get that My

understanding is that theres certain amount that is

reinvested in the player both through free play arid

cash and comps and all of that and that is netted off

the total

Okay So with regard to Exhibits and

10 if youre operating your casino how do you use that

11 information

12 would use with the additional

13 information that was collected from Mr Tars

14 didnt ask you that said how do you

15 use that information Im sure you know that was

26 referring to the information in Exhibits and

17 And am responding to that

18 would utilize the information in and

19 in combination with the other information that

20 Mr Tars obtained in order to evaluate and better

21 manage my casino

22 Okay What other information

23 Mr Tors systematically went to various

24 casinos beginning in 2011 collecting information

25 How many
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dont recall the exact total and dont
know that we know the exact number

When did he go

Various times

When

Between 2011 and when he got caught

How many times did he go and shop with this

key

dont know that know the exact number
10 nor do know that the testimony from Tors is

11 complete in that regard

12 Why didnt you come look at the GCB

13 correspondence so you could know

14 Youre talking about the 80000 emails

15 Yeah

16 Number one wasnt aware But even if

17 was the idea of trying to go through 80000 emails

18 one by one wouldve been ridiculous exercise

19 We produced 800000 pages of documents when

20 you asked for slot performance records

21 Yes sir And would have hoped they

22 would have been digital so we could work our way

23 through them

24 Theyre not The marketing stuff was

25 digital
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That is the opposite of what said

Do you want me to go through the list

again

If you think thats appropriate

Did they use it in the marketing

What is itT1

The pars in and

Not that can tell those specific

machines

10 Okay Casino operations

11 Same answer

12 Slot strategies

13 Same answer

14 Slot operations

15 Same answer

16 So dont understand how you would then

17 use it You have no information that Peppermill used

18 it in those categories

19 In those specific categories that just

20 mentioned how would you use it

21 think it would be the totality of the

22 information that was available Are they assuming

23 that have all of the information that is that is

24 possessed by Pepperinill Is that the question that

25 youre asking me
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All of the information that the Peppermill

had at the point it was making its casino management

decisions

Mr Aguero as the expert in this case

need you to tell me what information the Peppermill

had And please be specific Please

The Peppermill has all kinds of

information They know how many people are coming in

the door they know their mix of units they know

10 their banking strategy they know what their casino

11 their units are set at they know what competitors

12 like about their property or what they like about

13 different property

14 The totality of information is extensive

15 relative to what type of information these folks have

16 whether thats how players are playing the games or

17 how competitors are competing or advertising programs

18 They have remarkable amount of information

19 What one of those components that you just

20 alluded to were changed by the Peppermill as result

21 of Exhibits and

22 canr tell you which one

23 Okay All right All right

24 So with respect to this quote what do you

25 disagree with
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Agreed And thought thats what you were

asking me And continue to agree with that

statement

And you found no evidence that the totality

of that information Tors gained was in any way used

In terms of the pars specifically Again

want to make sure that Im answering your question

The Gaming Control Board essentially

said

10 Ill ask the question Ill ask the

11 question

12 The Gaming Control Board determined after

13 its six-month investigation that there was no evidence

14 that the Peppermill utilized the par information

15 obtained by Tors to in any way change its gross

16 theoretical settings pars Do you agree with that

17 do not disagree with it yes sir

18 Do you agree with it
19 Yes sir do

20 Okay Breaking it down youre aware are

21 you not that the Gaming Control Board did analyze all

22 80000 emails that weve offered for you to look at
23 did not know that no sir

24 You didnt know that those were the that

25 we produced 80000 emails to the Gaming Control Board
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knew that you had produced emails to the

Gaming Control Board didnt know that there were

80000 and it was the exact same set that are at

dispute there

MR COHEN And Im going to object to the

characterization of that You keep making reference

to the 80000 emails that you

MR ROBISON Made available

MR COHEN -- made -- well no sir You

10 keep saying that you made available the 80000 ernails

11 that you produced to the Gaming Control Board
12 MR ROBISON No misspoke if said

13 that

14 MR COHEN You did say that

15 BY MR ROBISON

16 Gaming asked us for email traffic among
17 between SiX individuals We tried to replicate that

18 and make it available for your inspection Our

19 replication is of all of the email traffic between and

20 among Bill Paganetti Billy Paganetti Dave McHugh
21 Ryan Tors John Hanson and Rob Erwin

22 Do you have any reason to believe that

23 Gaming after looking at all those emails found any
24 evidence of use

25 No sir
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Do you have any reason to question the

thoroughness of their investigation

do not

You are aware are you not that they also

analyzed the email traffic that was addressed by

Mr Halabuk in his deposition quoted by you

Yes sir

Did you see the fact that Halabuk was

involved in an email chain with regard to Rail City
10 Yes sir recall that

II Well did you read the emails

12 did not read the emails specifically

13 read the deposition

14 Youre aware are you not that the Gaming

15 Control Board has this information

16 Im sorry What is this information

17 The email traffic with regard to Rail City

18 the keying that occurred at Rail City in 2010

19 MR COHEN Objection Calls for

20 speculation

21 If you know the answer go ahead and

22 answer

23 THE WITNESS Again --

24 BY MR ROBISON

25 If you know the answer itTs not
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give an independent value to now has an $8 million

value

lam

Well why did you tell me you couldnt

value It before

dontt think that did said that you

have to take it in its context

see And misspoke apologize

Thats okay

10 Youre saying that the individual piece of

11 pizza Exhibits and if removed from the

12 constellation of other information its value is not

13 ascertainable

14 That Is correct

15 Okay There you go

16 So because the other pars from the other

17 casinos are an indispensable part of this

18 constellation of information without the other pars

19 does the data in Exhibit and have value

20 Yes sir

21 How much

22 donTt know dont think thats readily

23 ascertainable but less

24 And given the value million these

25 pars fit into the pie the constellation of
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numbered version of your report

Yes sir

Okay The Nevada Gaming Control Board

conducted an exhaustive investigation and it

determined quote The par information obtained by

Mr Tors was never used by the Peppermill to gain

competitive advantage over other casinos

Do you agree with the Gaming Control

Boards statement --

Ido

to that effect

Ido

Okay Then the next sentence of

Mr Friedmans report is find no evidence to

suggest otherwise

So you and he agree

No sir think that if you look beyond

other evidence beyond just utilizing the pars to

convert something

You just told me sir that you agree with

the quote that par information obtained by Mr Tors

was never used by the Pepperrail3 to gain competitive

advantage other over casinos All Mr Friedman did

was agree with you

Okay

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Gaming Control Board could not find and they looked

at everything and you didnt look hardly at anything

Again take look at the totality of the

information that Ive been provided and it seems

clear that they were utilizing this information

beside the fact that they did it over such an

extensive period of tine

Well extensive period of time is twice

Right

10 No sir

11 Do you have any evidence that Tors keyed

12 the GSR any other times as depicted by Exhibits and

13

14 Forgive me thought was answering

15 different question It was only twice to the GSR

16 Okay Were on the same page now

17 So again is there any specific thing that

18 was done or said by the Peppermill upon which you

19 relied to suggest that it was used

20 May clarify It is the information from

21 the GSR

22 Yes sir and

23 No sir

24 Is there any trend any financial record

25 any document that has been exchanged in discovery that
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substantiates that shows use

Not of the specific pars identified in

Exhibits and

Youve seen all the revenue reports from

the Peppermill

Ihave

Those revenue reports do not show evidence

of use do they

Theres no correlation

10 Well they dont show evidence of use do

11 they

12 Again theres no correlation The reason

13 that say that the brief answer to your question

14 is no they dont show use And the reason for that

15 is that they may have been changing pars and managing

16 their casino for any numbers reasons It was one

17 portion of it So theres no correlation

18 It also doesnt show that they didnt use

19 it But theres no correlation

20 Well you dont have proof that they did

21 with respect to the financial records

22 Absolutely true

23 Okay

24 Its absolutely true that do not have

25 proof that they used it in the financial records
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Then youve got these par sheets par

schedules that youve created

Are you referring to the change in pars
The l1-by-17

Yes sir

You created those

did

Okay And you created those off of our

penny reports which show all the par changes on

10 weekly basis

11 Yes sir thats correbt

12 And you went through every week of every

13 year from 2010 to 2014 and based upon your analysis

14 of the par changes at the Peppermill reflected in the

15 penny reports those reports dont show use do they
16 Theres no correlation between them

17 Well think were saying the same thing
18 but you dont find correlation that proves use
19 That is correct

20 Thank you

21 Same with the marketing stuff

22 Right Once there was no correlation

23 didnt spend the time to try and analyze whether

24 marketing had made some change because there was no

25 correlation
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Okay And can you specify what operational

decision act or conduct reflects use

cannot

Okay So youre saying they had used it
Im again when were talking about

it just want to make sure that

7and8
and Im saying that they obtained the

information They were systematically obtaining that

10 information for multiple properties over an extended

11 period of time Theres evidence that they were

12 utilizing that for some of their casino management

13 operations

14 No you went back to it
15 Oh Im sorry That they were using and

16 excuse me forgive me that they were using

17 all of the information that was coming from Mr Tors
18 reliable or otherwise to try and make some of that

19 information

20 The only use as you characterize it is

21 Rail City

22 That is correct

23 No other evidence of use regarding GSRs

24 pars from document testimony operational reports

25 anything like that
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want to make sure Im answering your

question correctly

You said no other evidence of use for GSRs

pars Rail City was not GSRTs pars and therefore

neither one of them were GSRs pars specifically

Well okay Now

think Im agreeing with you just want

to make sure Im not confusing Rail City and GSR

think we agree but lets clean it up

10 little bit Lets put Rail City aside for the moment
11 Okay

12 Can you show the jury document any

13 document exchanged in discovery or testimony that was

14 given in discovery that shows that the data in and

15 were actually used

16 No sir

17 MR COHEN Objection Kent thats the

18 last time Im going to let him answer Youve asked

19 it every which way you can

20 MR ROBISON Okay

21 BY MR ROBISON

22 So Mr Aguero whats confusing me in this

23 case and must be really stupid but if theres no

24 evidence of use how can you tell the jury then that

25 it was used And it again is and
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No sir

Do you have any information to show us or

the Court that the information that Tors got the night

he was detained on July 12 2013 found its way to the

Peppermiil

No sir

That it was used by the Peppermill

No sir

Okay WeTre done Thank you very much

10 Thank you sir

11 Deposition concluded at 411 p.m
12 oOo
13

14

15

16

17

18

19
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STATE OF NEVADA
ss

COUNTY OF WASHOE

BECKY VAN AUKEN Certified Court

Reporter in and for the County of Washoe State of

Nevada do hereby certify

Thdt on Monday October 19 2015 at the

offices of Cohen Johnson 255 Warm Springs Road

Suite 100 Las Vegas Nevada was present and tbok

verbatim stenotype notes of the deposition of JEREMY

AGUERO who personally appeared and was duly sworn by

me and was deposed in the matter entitled herein and

thereafter transcribed the same into typewriting as

herein appears

That the foregoing transcript is full

true and correct transcription of my stenotype notes

of said deposition

Dated at Reno Nevada this 25th day of

October 2015

I3rk2tThA
BECKY AUKE CCR 1418
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Case No CV13--D1704

Dept No B7

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

-oOo

NEI-G5p HOLDINGs LLC Nevada
Corporation d/b/a GRAND SIERRA RESORT

Plaintiff

-vs

PEPPERMILL CASINOS INC Nevada
Corporation d/b/a PEPPERMILL CASINO
RYAN TORS an individual JOHN DOES IX
and JANE DOES I-X and CORPORATIONS I-X

Defendants

DEPOSITION OF SCOTT BEAN

called for examination by counsel for Defendant Pepperrnill

Casinos Inc d/ba Peppermill Casino pursuant to Notice at

the offices of Robison Belaustegui Sharp Low 71

Washington Street Reno Nevada at 1108 a.m Tuesday

March 17 2015 before Becky Van Auken Certified Court

Reporter

APPEARANCES See separate page

Reported by BECKY VAN AUKEN CCR No 418 RMR CRR
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Correct

Im not going there because think that

might be privileged Anything attorneys say is

privileged or what you say to attorneys

Okay

okay

So you have been designated as the person

most knowledgeable at the GSR about exactly and

precisely how this Exhibit was used at the

10 Peppermill

11 You werent at the Peppermill at this time
12 correct

13 No sir

14 And youve had no discussions with anybody

15 at the Peppermill about this email

16 No sir

17 It would be fair to say you dont know how

18 or if it was used

19 No sir Its fair statement have no

20 idea -- let me be clear have no idea what the

21 Peppermill did with this document

22 Would your testimony be the same with

23 respect to Exhibit sir

24 Yes sir

25 Just so were clear on the record
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Mr Bean and appreciate your candor -- you have

no idea to what use if any Exhibit was made at the

Peppermill

have no idea what they did with this

information at the Peppermill

just want to make sure Im using the

right language

Youre here as person most knowledgeable

about any use to which the information set forth in

10 Exhibits and was put or made at the Peppermill

11 And you have no knowledge of what use was made
12 have knowledge of what guess

13 cannot cannot state exactly what was done with

14 this information that was provided to them with

15 100 percent certainty guess is the right answer

16 Well have you talked to anybody about what

17 use this was put to

18 Not with these exhibits dated 2011 or 2012

19 Well thats all Im permitted to ask you

20 about

21 Exactly and no sir have not
22 All right So with respect to Exhibit

23 No and the second sheet of that are you aware

24 whether or not the GSR has Ducks in Row and

25 Buffalo with the same machine number

CAPTIONS UNLIMITED OF NEVADA INC 775 7463534
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testify about GSRs knowledge about the specific

benefit derived by the Peppermill

If you dont know whether or not this

information was used would it be fair to say you

dont know whether or not there was benefit

Are we referring to and again once

again

Just7and8

cannot give any answer to what Exhibit

10 or were done what information was done with

11 Exhibit or

12 And therefore cannot tell me whether or not

13 there was any benefit derived by the Peppermill as

14 result of its receipt of Exhibit and

15 With respect to Exhibit or cannot

16 tell you what they did with this information if

17 anything

18 Right think your answers are pregnant

19 with information that Im not permitted to go into

20 today so we may have to revisit someday in the

21 future But think youve told me everything you

22 know about Exhibit and

23 Am correct on that

24 Yes and yes Were very clear on

25 what and --
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You have no knowledge whatsoever that the

information on Exhibits and was ever used by the

Peppermill or whether they derived any benefit from

this information

With respect to and have no

information whatsoever regarding what it was used for

what it wasnt used for

While you were at the well cant ask

that question Im going to have renotice you
10 Okay Let me take short break and

11 think weve concluded the 30b deposition but

12 Ill probably have to take another deposition of you
13 recess was taken
14 MR ROBISON Thank you No further

15 questions

16 Deposition concluded at 1153 a.m
17 oOo
18

19

20

21

22

23

24

25
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STATE OF NEVADA

ss
COUNTY OF WASH0E

BECKY VAN AUKEN Certified Court

Reporter in and for the County of Washoe State of

Nevada do hereby certify

That on Tuesday March 17 2015 at the

offices of Robison Belausteguj Sharp Low 71

Washington Street Reno Nevada was present and

took verbatim stenotype notes of the deposition of

SCOTT BEAN who personally appeared and was duly sworn

by me and was deposed in the matter entitled herein
and thereafter transcribed the same into typewriting
as herein appears

That the foregoing transcript is full
true and correct transcription of my stenotype notes

of said deposition

Dated at Reno Nevada this 22nd day of

March 2015

BECKY AUKEN CCR 418

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534
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EEORE THE NEVADA 3P4ING COMMIsI

State Gaming Control Board Offices
Conference Room 2450

555 East Washing-e0 Avenue
Las Vegas Nevada

State Ganing Control Board Offices
Conference Room 100

1919 College Parkway
Carson City Nevaaa

000

FEBRUARy 2014 AGENDA

PUELtC COdHEzq

COMatfllszr Is

FOR Posflsxx ACTxo Coasiteratjon of SettjntreceI Settling Conlaint filed in the Matter ofGAbrn CO1cROL EOAIW vs PEPP3JCLL Cksxrosifl5n GASINO WESTER VILLAGE

THURSDAY FEBRIThy 20 2014

Via vide000nference to

Recyte by ERIC NELSOH CCR 57 RPR

SUNSHINE LITI3AUON SERVICES 775 3233411

10R0002
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have been benefj to the state We took over of the sir
casinos and probably guess the statutes have run out
but when Randy was talking about the Sirloin Steajchouse axicj

$250 check that was the days before technology wtote
$250 that didnt have to put in the cash register ta get
enough revenue to pay it back the next day

Im not asking for any sympathy but Im
sincere person and have always prided mysele on being an

10 honest person and giving back to the
Cormnunity This matt

13 is totally inconsistent with the way have conducted myself
12 as gaming licensee

13
The only mitigating fact that the intormatjon

14 was never used by tue or the Peppermill to gaincompetjtj
35 advantage over any casino blo casinos got victimized fbr
16 one penny They have philosophy we have Philosophy
17

was as dumb as post to let this Cofltinue
18 and believe in that everybody does this you can buy it on
19 the Internet didnt take time to think of it got an
20 e-inafl threw it in the waste basket because it wasnt
21 going to change what we do which has made us auccesswJ
22

bhife St litteni cisirjo opeators
23 identified in the complaint apologizing- for our conduct
24 was advised not to send one to the one we are in civil

litigation with

SUb1SHINE LITIGATION SERVIC3S 775 3233411
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RCEWED/P ILD

NGCI3-23

STATh Ol NEVADA

BEFORE THE NEVADA GAMING COMMISSION

STATE GAMING CONTROL BOARD

Complainant

vs

STIPULATION FOR SETTLEMENTPEPPERMILL CASINOS INC dba AND ORDER
10 PEPPERMILL HOTEL CASiNO

WESTERN VILLAGE
11 RAINBOW CLUB AND CASI No

RAINBOW CASINO and
12 PEPPERMILL INN CASINO

13 Respondent

J5 The State of Nevada on relation of its STATE GAMING CONTROL BOARD BOARD
15 Complainant herein filed Complaint NGC Case No 13-23 against the above-captioned

17 RESPONDENT PEPPERMfl.j dASINOS iNC dba PEPPERMILL HOTEL CASINO
18 WESTERN VILLAGE RAINBOW CLUB AND CASINO RAINBOW CASINO and

19 PEPPERMJLL INN CASINO alleging certain violations of the Nevada Gaming Control Act

20 and Regulations of the Nevada Gaming Commission

21 IT IS HEREBY STiPuLATED AND AGREED to by the BOARD and RESPONDENT that

22 the Complaint NGC Case No 1323flJed against RESPONDENT in the abOve-entitled cage.

23 shall be settled on the following terms and conditions

24 RESPONDENT admits each and every allegation set forth in the Complaint NGC
25 Case No 13-23

26 RESPONDENT fully understands and voluntarily waives the right to public heailng

27 on the charges and allegations set forth in the Complaint the right to present and cross-

28 examine witnesses the right to written decision on the merits of the Complaint1 which must

EXHIBIT



contain findings of fact and determination of the issues presented and the right to obtain

judicial review of the Nevada Gaming Commissions decision

RESPONDENT agrees to pay fine in the total amount of ONE MILLION DOLLARS
and NO CENTS $1000000.0o electronically transferred to the STATEOpjsjVADA_NEVADA

GAMiNe COMMiSSiON on or before the date this Stipulation for Settlement is accepted by the

Nevada Gaming Commission Interest on the fine shall accrue at 525 percent per annum on

any unpaid balance computed from the date payment is due until payment is made in full

RESPONDENT recuested and the Board agreed that the following statements be

incorporated into this Stipulation for Settlement

10 RESPONDENT cooperated with the BOARD during its investigation of this matter
11 provided requested documentation and facilitated interviews with executives and employees
12 Within the scope of the BOARDS investigation into this matter and as represented
13 by RESPONDENT there was no evidence that RESPONDENT changed the theoretical hold

14 percentages.of its slot machines based on itobtaining through Mr Tots theoretiáal hold

15 percentage information from other casinos

16 RESPONDENT acknowledges that should the BOARD subsequently cominto
17 possession of evclne from any source that RESPONDENT changed the tile etical hold

18 percentages of its slot machines or altered its operations in any way to gain competitive

19 advantage based on it obtaining through Mr Tors theoretical hold percentage Information

20 from other casinos separate grounds for subsequent Complaint against RESPONDENT will

21 exist and the BOARD may pursue such Complaint at its discretion and nothing in the

22 Complaint NGC Case 14o 13-23 jn this$tipufaUon for Settlement.shaI be construed to

23 preclude such Complaint

24 In consideration for the execution of this Stipulation for Sethenient RESPONDENT
25 for itself its heirs executors adminisfrators successors and assigns1 hereby releases and

forever discharges the State of Nevada the Nevada Gaming Commission the Nevada

27 Gaming Control Board the Nevada Attorney General arid each of their members agents and

28 employees in their individual and representative capacities from any and all manner of



actions Causes of action7 suits debts judgments executions claims and demands

whatsoever knowri.or unknown in law and equity that RESPONDENT ever had now has
may have or claim to have against any and all of the persons or entities named ln this

paragraph arising out of or byreason of the investigation of theaflegations in the Complaint
and this disciplinary action NGC Case No 13-23 or any other matter relating thereto

In consideration for the execution of this Stipulation for Settlement RESPONDE
hereby indemnities and holds harmless the State of Nevada the Nevada Gaming
Commission1 the State GamIng Control Board the Nevada Attorney General and each of their

members agents and employees in their individual and representative capacities against any
10 and all claims suits and actions brought against the persons named in this paragraph by
11 reason of the investigation of the allegations in the Complaint flied in this disciplinaiy action
12 NGC Case No 13-23 and aJI other matters relating thereto and against any and all expenses13 damages charges and costs including court costs and attorney fees which may be Sustained
14 by the persons and entities named in this paragraph as result of said claims suits and
15 actions

16 RESPONDENT enters into this Stipulation for Settlement freely and voluntarily and
17 with the assistance of legal counsel RESPONDENT further

acknowledges that this
18 Stipulation for Settlement is not the product of force threats or any other form of coercion or
19 duress but is the product of discussions between RESPONDENT and the attorney for the
20 BOARD

21 RESPQNDjT afrmatively represents that if RESPQNDEi- this Stipulation for
22 Settlement and Order and/or any amounts distributed under this Stipulation for Settlement and
23 Order are subject to or will become subject to the jurisdiction of any bankruptcy court the
24

bankruptcy caurts approval is not
necessaiy for this Stipulation for Settlement arid Order to25 become effective or that the bankruptcy court has already approved this Stipulation for

26 Settlement and Order

27 10 RESPONDENT and the BOARD acknowledge that this Stipulation for Settlement is28 made to avoid litigation and economize resources The parties agree and understand that this



SflpuIatio for Sefflement is intended to operate as full and final seftment of the Complatht

filed against RESPONDENT in the above-entitled disciplinary case NOC Case No 13-23

11 RESPONDEr and the BOARD recognize and agree that the Nevada Gaming
Commission has the sole and absolute discretion to determine whether to accept this

Stipulation for Settlement RESPONDig and the BOARD hereby waive any right they may
have to challenge the impartiality of the Nevada Gaming Commissicr to hear the above-

entitled case on the matters embraced in the Complaint if the Nevada Gaming Commission

determines not to accept this Stipulation for Settlement If the Nevada Gaming Commission

does not accept the Stipulation for Settlement it shall be withdrawn as null and void and

10 RESPONDENTs admissions if any that certain violations of the Nevada Gaming Control Act
11 and the Regulations of the Nevada Gaming Commission occurred shall be withdrawn
12 12 RESPONDENT and the BOARD agree and understand that this Stipulation for
13 Settlement Is intended to operate as full and final settlement of the Complaint filed in NGC
14 Case No 13-23 The parties further agree and understand that any oraJ representations are
15 superseded by this settlement agreement and that only those terms memorialized in writing
16 herein shall be effective

17 13 RESPONDENT agrees and understands that although this Stipulation for
18 Settlement if approved by the Nevada Gaming Commission will settle the Complaint filed in

19 NGC Case No 13-23 that the allegations contained in the Complaint filed in NGC Case No
20 13-23 and the terms of this Stipulation for Settlement may be considered by the BOARD
21 and/or the Nevada Gaming Commission with regards to any and all applications by
22 RESPONDENT that are currently pending before the BOARD or the Nevada Gaming
23 Commjssn or that are flied in the future with the BOARD
24 14 RESpONDENT and the BOARD shall each bear their own costs incurred in this

25 disciplinary action NGC Case No 13-23

26 15 RESPONDENT by executing this Stipulation for Settlement affirmatively waives all
27 notices required by law for this matter including but not limited to notices concerning
28 consideration of the character or misconduct of person NRS 241.033 notices concerning



consIderation of administrative action against person NRS 241.034 and notices concerning

hearings before the Nevada Gaming Commission NR$ 463312 Regardless of the waiver of

legal notice requirements the BOARD and Nevada Gaming Commission will attempt to

provide reasonable notice of the time and place of the hearing Further in negotiating this

Stipulation for Settlement RESPONDENT acknowledges that the BOARD has provided

RESPONDENT with the date and time of the Nevada Gaming Commission hearing during

which the BOARD anticipates the Nevada Gaming Commission will consider approving this

settlement
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Submitted by

CATHERiNE CORTEZ MASTO
Attorney General

16 This Stipulation for Settlement shall become effective immediately upon approval

by the Nevada Gaming Commission

DATED this day of 2014

PEPPERMILL CASINOS INC STATE NG TROL BO
By __________________________WLLJAM PAGANE1T JR

President Peppermill Casinos Inc
dba
Peppermifi Hotel Casino

R.RElDmbeFWestern Village
Rainbow Club and Casino
Rainbow Casino and
Peppermill inn Casino

TERRY JOHNSON MemberBROWNSTEIN HYATT
FARBER SCHRECK LLP

FNKA.sCHCKE
Attorneys for Respondent

Senior Deputy Attorney General

Garnin
Diwsron

Attorneys for tate Gaming Control Board

day of
2014

NEVADA GAMING COMMISSION

Chajan

ORDER
fl IS SO ORDERED in NGC Case No 13-23

DATED this



16 This Stipulation for Settlement shall become effective Immediately upon approval

by the Nevada Gaming Commission

DATED this day of 2014

PEP PERMILL CASINOS INC STATE GAMING CONTROL BOARD

By __________________________ ________________________WILLIAM PAGANErn JR kG BtJRNE-rr Chairman
President Peppermill Casinos Inc
dba

Peppermifl Hotel Casino
__________________________Western ViUage HAW REID Member

Rainbow Club and Casino
Rainbow Casino and

Peppeniifl Inn Casino
___________________________
TERRY JO ON Member10 BROWNSTEIN HYATT

FARBER SCHRECK UP
11

12 ____________________________RANKA SCHREClçE
13 Attorneys for Respondent

14

15 Submitted by

16 CATI-IERINECORTEZMASTO
Attorney General

18 _______________________
MIChAEL SOMPS

19 Senior Deputy Attorney Genera
C3aming DMson

20 Attorneys for State Gaming Control Board

21

RDER
23 IT 1580 ORDERED in NGC Case No 13-23

24 DATED this__________ day of 2014

25 NEVADA GAMING COMMISSION
26

27 PETER BERNHARD ChaIrman

28



18 ThIs Stipulation for Settlement shal become effective Immediately upon approval

ty the Nevada Gaming Commission

DATED1hIs_____ day Oir 2014

PEPPERMILL CASINOS INC STATE AMiNG CONTROL BOARD

By ________ ______
President Peppermill Casinos Inc
dba

Peppermii Hotel Casino
Western Village
Rainbow Club and Casino
Rainbow Casino and
Pepperrnfl Inn Casino

_______

BROWNSTEIN HYATT
FARBER SCHRECK LIP

Aa BURNEr tia

orIAn1e It fltILJ rtanoer

TERRY JOHNSON Rembir
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Submitted by

CATHERINE CORTEZ MASTO
Attorney General

l3.c _________________
Senior Dapqty Attorney General
Gaming QMalon

Attorneys for Stale Gaming Control Board

QBPER

IT IS SO ORDERED In NGC Case No 13-23

DATEDfhls. _dayof .2014

NEVADA GAMING COMMiSSION
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EXHIBIT 13



Case No CV1301704

Dept No E7

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

cOo
MEIGSP HOLDINGS LLC Nevada
Corporation d/b/a GRAND SIERRA RESORT

Plaintiff

-vs

PEPPERMILL CASINOS INC Nevada
Corporation d/b/a PEPPERMILL CASINO
RYAN TORS an individual JOHN DOES I-X
and JANE DOES I-X and CORPORATIONS I-X

Defendants

VIDEOTAPED DEPOSITION OF WILLIAN ALFRED PAGANETTI

called for examination by counsel for Plaintiff pursuant to

Notice at the offices of Robison Belaustegui Sharp Low

71 Washington Street Reno Nevada at 230 p.m Friday

April 2015 before Becky V.n Auken Certified Court

Reporter

APPEARANCES See separate page

Reported by BECKY VAN AUKEN CCR No 418 RNR CRR
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the marketing strategy for the Peppermill

Yes

Okay Before there are any major changes

in marketing does that have to be approved by you
No

And who -- who would you say is head of

that marketing team

Aaron Robyns

So he has authority to make major changes

10 to the Peppermills marketing strategy without your

11 approval

12 Yes

13 Now would that also include where pars are

14 set for the gaming machines

15 No

16 And whose responsibility is that

17 Thats my responsibility

18 And -- and why is it that you have

19 maintained that responsibility Mr Paganetti

20 Its something Ive always done

21 Okay From the beginning when you were

22 involved in gaming

23 Correct

24 And understand -- Im not Im not from

25 Reno but understand that the Peppermill started out

CAPTIONS UNLIMITED OF NEVADA INC 775 7463534
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as just restaurant

Yes

Is that accurate

Yes

And you built it up to what it is today

Yes

Thats an amazing accomplishment

Thank you

What do you think has been one of the or

10 what do you think the keys to the success of the

11 Peppermill has been

12 First and foremost the biggest thing is

13 the employees

14 What else Anything else

15 Nice weve always tried to maintain

16 nice facility

17 Anything else

18 Nice rooms food location good gaming

19 experience

20 And what do you mean by good gaming

21 experience

22 Friendly dealers friendly employees

23 Does the Pepperraill have philosophy about

24 how the customer experiences more play or less play

25 for their for their money

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534
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You just try to give fair overall

experience whether its cocktail service gaming

experience background music clean air

Okay Is your philosophy to position

yourself in the marketplace as far as gaming

facility that has loose slots or tighter slots or

whats your philosophy on that

Its total combination as an end result

to give the customer an enjoyable experience

10 guess its kind of like baking cake

11 Theres lot of and great grandma has this great

12 cake and you have combination of ingredients

13 Okay Is one of those ingredients where

14 the pars may be set on the machines to give the

15 customer more play or less play
16 It combines with the amount of free play

17 cant give definitive answer to the pars Pars

18 are into themselves are only one part of the value

19 Would you consider them an important part
20 dont know how important Everything is

21 important

22 Okay Now you had mentioned that you had

23 always from the beginning maintained control of

24 where the pars were set Is that accurate

25 Yes

CAPTIONS UNLIMITED OF NEVADA INC 775 7463534
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And is that the same at all of the casinos

that are under the Peppermill umbrella

They all have little difference Each

area would have little difference

Okay

--in---

Where pars are set

And the rest of the combination

Okay But you maintain control over the

10 setting of the pars at the other casinos also

11 Correct

12 And is there why have you maintained

13 control of that part of the of the sort of the

14 cake as you described it Why have you maintained

15 control of that part of it and not turned that over to

16 the marketing team

17 It is just something that Ive always done

18 Okay Is there is there an art to

19 setting where the pars should be Is there something

20 special about that

21 dont think so

22 How do you go about deciding where the pars

23 should be set

24 Well one of the main ingredients would be

25 the amount of free play plus all the other 15 or 20
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factors that would go into the overall philosophy

Okay

MR JOHNSON What are we on 113

MR ROBISON Yes

Exhibit 113 was marked

BY MR JOHNSON

You mentioned that there are 15 to 20 other

factors What are some of those other factors You

mentioned free play

10 Obviously the reinvestment percentage the

11 amount of free play 20 percent locals discount

12 direct mailing the offers and the cost special

13 parties our airplane program and its cost the

14 different concerts the New Years Eve party

15 Superbowl various special events seventimes

16 fivetimes threetimes comp days Christmas presents

17 birthday presents tickets for Asian concerts

18 Theres probably another 10 to 15 that cant

19 recollect at this time but that gives you theme of

20 how we do it or how do it

21 So all those factors go into your

22 decisionmaking about where to set the pars
23 Correct

24 Okay Sounds like very complex process

25 No dont think so

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534
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Peppermill

dont think its readily determinable

Have you seen any evidence that GSR did

lose profit as result of these activities

No sir

You are aware are you not that the

revenue -- the net revenue at the GSR has increased

steadily since 2011

am sir

10 And that their head count has increased

11 steadily since 2011

12 Im not familiar with head count as

13 metric but am do understand that revenue has

14 increased

15 Have you looked at the Wells Reports
16 have not

17 Why
18 have no reason to look at them

19 Do you know whats in the Wells Reports
20 The total volume of activity thats going

21 on at various casinos

22 And that is not germane to your assignment
23 No sir

24 Would it surprise you that the Wells

25 Reports do reflect that GSRs head count has gone up

CAPTIONS UNLIMITED OF NEVADA INC 775 7463534
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substantially in the last four years

No sir would expect it

So as you sit here now you have no opinion
as to whether or not GSR lost profit as result of

the Peppermills activities as alleged in this case

That is correct sir

To unjust enrichment the second component
of damages under the trade secret act what have you
done to ascertain whether or not the Peppermjll has

10 been unjustly enriched

11 Information was provided from the

12 Peppermill as it relates to its total amount of slot

13 revenue over time Those data were then essentially
14 analyzed in comparison to the various emajis from
15 Mr Tors and then compared against the times in which
16 pars were adjusted on the casino floor to determine if
17 there was correlation between the times at which
18 pars were adjusted and the emails that came through
19 from Mr Tors and then ultimately whether or not we
20 could look at any adjustment any differential if you
21 would between the general market performance

22 between the general market performance in the region
23 and the Peppermills performance in the region which
24 was obtained from the NCG1 reports
25 Youre trying to determine whether there

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534
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was an adjustment of pars

That was one piece yes

And youre trying to determine whether

there was an adjustment of pars relative to the

specific emails Mr Tors sent to Pepperm.11

representatives

Yes sir

And you concluded recently that pars do not

necessarily correlate directly to revenue Correct

10 Thats correct

11 So why would you look for pars to determine

12 whether or not theres change in revenue

13 Because the question at that point was

14 whether or not at that point it was simply trying

15 to ascertain the question as to whether or not the

16 information that was obtained from Mr Par

17 Mr Tors excuse me was utilized to then make

18 adjustment to the various pars

19 Did you see any adjustments based upon

20 Mr Tors activities

21 The answer is dont think it can be

22 determined There were number of adjustments to

23 pars number of those adjustments to pars happened

24 after Mr Tors emails came through but dont think

25 can draw definitive conclusion that thereTs
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do not know sir
rjfl fl r-

______ __
arti.es congSTh

10 What was the floor par at the GSR on

11 December 29 2011

12 Im not sure

13 Why havent you determined whether or not

14 thats even close to the 6.4 average

15 did do an analysis that sort of analyzed

16 those but was looking at it over longterm trend

17 So if youre asking me for specific par specific

16 point in tine dont know that off the top of my

19 head

20 Well you dont believe that nine machines

21 out of 1100 is statistically significant do you
22 do not

23 So any information that would be -- any

24 conclusions drawn from this piece of paper Exhibit

25 as to what the floor par is at the GSR would not be
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Are you saying that they paid for more than

they got

No sir

Do you know what they got

Yes sir

What did they get

Information about the par settings on

competitors slot floor

What information

10 Information on par settings

11 No no You mean are you telling me

12 is information in that sentence synonymous with

13 gross hold
14 No That number is what the machines were

15 generally set at in that casino

16 Thats the information

17 They had unfettered access to

18 competitors casino floor where they obtained

19 information relative to their par settings That is

20 what they negotiated for in my hypothetical

21 understand And please forgive me
22 They negotiated for unrestricted you say
23 unfettered unrestricted access to pars
24 Yes

25 What do you mean unfettered

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534
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Forgive me if misused the term

The idea that Mr Tors was not restricted
in any way in terms of which units he could look at or

wanted to open what times of day he would come in and

take look at To my knowledge he went in when he

sort of saw fit and was able to obtain that

And so in thinking about it in terms of

this flexible opportunity would think they would

negotiate for something similar

10 Again let me just see if got it
11 The $8 million that the Peppermjll is

12 paying for the license agreement dated on or about
13 December 28 2011 is for Tors to have access or
14 Peppermill to access pars at the GSR
15 To obtain par information yes sir
16 think that would be correct

17 Great

18 And then its broken down in your report at

19 think million year might be wrong Im
20 sorry 5.4 million per year
21 Yes sir

22 And thats for all of 2011
23 Thats for the total that was in that

24 document from the entire period that we looked at in

25 that particular exhibit
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witness

BY MR ROBISON

Does separate par have separate distinct

Value

dont know that could testify to that

Are the pars reflected on Exhibit and

do any of them have separate and distinct value

wouldnt be able to answer that question

In looking at Exhibit and there are
10 nine alleged par settings on Exhibit and six par

11 settings on Exhibit

12 Yes sir

13 Okay

14 Yes sir

15 Did ypu find anything in the record that

16 anyo.ne those pars was put to commercial us by
17 Peppeim11

18 MR JOHNSON Vague nd ambiguous

19 TE WTNSS No sir

20 BY MR ROBISON

21 You know that the tJCC vs Lykes case

22 requires commercial use of misappropriated secret in
23 order to allow royalties to be awarded dont you
24 MR JOHNSON Objection Misstates the

25 holding in the case and the case law
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sort of asking how it netted out

No Im asking for do you know what

floor par is

Sure The total floor and the total

earning for each one or the individual unit floor par
Has nothing to do with earning Okay
Okay

Whats the floor par according to your

understanding

10 My understanding of the floor par would be
11 the par setting for the totality of the floor the
12 casino floor

13 Right In your hypothetical license
14 agreement does Peppermjll get unfettered access to

15 all machines or just pennies
16 think they would have unfettered access
17 to the casino floor

18 Okay Why would you pay for access to

19 video poker when that par is ascertainable on the

20 tables

21 because you thought youd obtain some
22 degree of competitive intelligence by having that
23 Isnt that competitive intelligence
24 something that you can read off the pay tables on
25 video poker

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534



117

Because they wanted to understand the par

information and trends on the casino floor

Its pretty much free isnt it
No sir

Why isnt it free

Because the sum of the parts are greater
than the whole of the ability to look at how the

casino was overall managing the property the

combination of having both the traditional slot

10 machines as well as the video poker and keno and

11 roulette information that OU provided believe
12 that was the value that was ultimately sought
13 Megabucks is ready ascertainable isnt it
14 dont know the answer to that question
15 Well the par is set by the manufacturer
16 Its participation game isnt it
17 know its participation game have

18 not looked at the par settings

19 You dcnTt know how that works
20 No sir

21 You dont know that pars are readily
22 ascertainable on progressives

23 Thats different question do know

24 that you can readily obtain those Again with regard
25 to Megabucks specifically have not studied
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machines they looked at

Why does it depend on how often they went
Because it changes

Yes

And how frequently did GSR change

dont know te answer to that question

Did they change for par setting or change

specific machines for specific reasons

Both believe

10 Which specific machines did they change
11 dont know

12 Why did they change specific machines

13 dont know

14 Did they change the par settings on the

15 specific machines that are reflected on Exhibit and

16 Exhibit

17 dont know

18 You dont know what the trend is there

19 Nope No sir Excuse me
20 Thats okay It ages me when you say that

21 Forgive me My grandmother is sitting over

22 my shoulder

23 Come on Im not that old

24 No Thats her not you

25 ___ __

CAFTIONS UNLIMITED OF NEVADA INC 775 7463534



120

aris

Ic_

cal tJ
BY MR ROBISON

According to this passage just read to

you from the UCC vs Lykes decision the law looks to

time at which the misappropriation occurred Did

you do that in your opinion

was when

Id have to look at the exact dates but

the ones we spoke of before from 2011 to 2013

December excuse me December 29 2011

Exhibit

Correct

June 14 2012 Exhibit

Correct

Then youre including the July 12 2013

incident

am yes sir

Did the value change over that 18-month

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yes sir

And the time the misappropriation occurred

exactly
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sss

Mr Tors was asked those questions What

did he answer

124
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have not attempted to either individually or as

group value them in terms of their trade secret

value

Okay And what think and Im pretty

sure Im right think theres nine entries on

Exhibit and six entries on Exhibit Assuming Im

right thats 15 even though theres duplication of

couple machine numbers

But as group of 15 have you attempted to

determine an economic value that those 15 pars have to

Peppermill as group

No sir

think heard you say that nonetheless

the pars are component of your reasonable royalty

opinion Fair

Fair

Have you apportioned what amount the pars

have to that reasonable royalty from other aspects of

your opinion

there that

other than

Well think the pars in and of themselves

from the standpoint of how the casino was being

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

No sir

Other than pars what other aspects are

are in that reasonable royalty valuation

pars
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managed If th pars were moving up or down it would

give you insight relative to how the casino itself was

being imagined

But again want to make sure that Im
answering your question If youre asking about those

specific pars on those two exhibits the answer would

be no

again

Gotcha think misspoke Let me try

Youve indicated to me correct me if Im

wrong that the pars the 15 pars in those two

exhibits can fairly be considered component of the

overall opinion that hypothetical license agreement

would entail an $8 million compensation

would change that from saying component

to subset of

Subset Fair enough

Given the fact that those pars are subset

that in and of themselves have not been valued what

other sets or subsets are there in this license

agreement that have been valued other than the pars

would come back to the same statement

that made earlier and that is that feel like the

sum of the parts are worth more than the whole the

idea that Mr Tors went in obtained this type of

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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information both from the Grand Sierra as well as

other properties and was trying to obtain business

intelligence trying to gather information The pars

are essentially the manifestation of that information

But again its the concept of trying to

obtain where the pars are set where the pars are

set whether theyre moving up or down and trying to

look at that in the universe of other casino

management information that seems to me to be the

10 totality of what the value of that agreement that

11 theoretical agreement would be

12 And Im going to focus for moment on what

13 was obtained by Tors

14 And with respect to GSR its fair is it

15 not that the only thing he did obtain was payback

16 percentages and house hold pars

17 To my knowledge

18 Thats not fair Weve got banks and weve
19 got machine number and weve got brands and weve got

20 themes

21 Right

22 Other than what can be ascertained publicly

23 by proper means the only information thats not

24 something you can see by looking at machine is the

25 payback percentage and the par
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Okay In this composite of factors with

par being admittedly component of your opinion is

free play component of that

No sir

Is theoretical wins estimations part of

that

Well okay if youre talking about the

totality of the management of casino then all of

those factors would absolutely come into play If

10 youre asking the question which thought you were

11 asking and may be answering the wrong question in

12 terms of what could potentially be obtained from

13 looking at computer screen then my answer would be

14 my understanding was the pars not this various other

15 information that could or could not be acquired from

16 something long those lines

17 And appreciate that

18 Looking at Exhibit No 10 youll see in

19 the second column highlighted box called Game

20 Accounting Do you know what would be reflected if

21 you activated that button

22 do not

23 Do you know have any information that

24 Mr Tors or Peppermill obtained any accounting

25 information from these machines other than the payback
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unfamiliar with that

lam

Okay Did you take into consideration the

machines that are reflected on Exhibit and

No sir

Did you take into consideration things such

as their frequency settings or their variability

settings

Ididnot

10 In and of themselves the par settings on

11 Exhibit and dont have individual value Correct
12 Im sorry What do you mean by individual
13 value

14 Well would you pay for one of those pars

15 on Exhibit

16 No Again think sort of the comment

17 that made in my report think would just

18 reiterate here and that is an individual par and an

19 individual machine at one point in time has limited

20 relevance and value

21 If you take the cumulative impact of the

22 nine pars on Exhibit assuming Tors even did that
23 and the six pars reflected on Exhibit the total

24 value for having that knowledge of those 15 pars is

25 what
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dont know

MR JOHNSON Asked and answered

BY MR ROBISON

Speculative

dont know that its necessarily

speculative Im just saying that again those

small pieces have limited relevance if looked at in

vacuum But in reality given the other information

that may have been available both from the operator
10 themselves or from other properties or other

11 information that may have been collected by Tors but
12 are not reflected in the emails think increases the
13 value or provides some incremental competitive
14 intelligence

15 But need to know if you can render this
16 statement this opinion Its important to this case
17 Do those 15 pars assuming that they were
18 actually the product of keying have independent
19 value

20 MR JOHNSON Asked and answered
21 THE WITNESS Yeah think the process
22 that went by to get that information taken

23 collectively with everything else does have

24 significant value

25 /////
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BY MR ROI5ON

Independent value The pars themselves
have independent value

MR JOHNSON Asked and answered
BY MR ROBISON

Independent of all other information that

you keep alluding to

Again would just say that if youre
talking about the individual value of an individual

10 par it would have limited relevance and taken in
22 context of an operator it would have more relevance
12 Mr Aguero really would appreciate it if
13 you didnt mix terms on me The operative word is

14 value And my question is whether those individual
15 pars on those two exhibits have independent economic
16 value

17 MR JOHNSON Asked and answered
18 THE WITNESS My answer would be yes
19 BY MR ROBISON

20 How much
21 dont know

22 $10

23 dont know

24 $100

25 dont know
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Okay Completely speculative as to what
the value independent value of those pars is

MR JOHNSON Objection Misstates

testimony

BY MR ROBISON

Okay He said misstated the testimony
What is the independent value of the pars reflected on
Exhibit and

MR JOHNSON Asked and answered
10 THE WITNESS The value they certainly
11 have value

12 BY MR ROBISON

13 How much
14 dont know

15 Can you tell me with any degree of
16 specificity or precision what the independent value of
17 those pars are reflected on Exhibit and
18 If would have been able to do that
19 would have been able to ascertain what the loss was to
20 the GSR or what the unjust enrichment was to the
21 Peppermill because those are inconclusive relative to
22 those 15 pars that we seem to be focusing on that at
23 the end of the day had to do reasonable royalty
24 analysis and those become centerpiece of
25 reasonable royalty analysis that think does reflect
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value

Thank you need you to answer my

question

MR ROBISON Would you please read it back
to him

The question was read by the reporter
THE WITNESS Yes They are reflected in

the amount of the damages that are calculated in my
report

10 BY MR ROBISON

11 So those 15 pars have value of

12 $a million

13 When taken in context yes
14

Individual independent value not taken in
15 context with anything else Mr Aguero this is

16 very simple question Please dont convolute it
17 What is the precise independent economic
18 value of the pars reflected on Exhibit and

19 MR JOHNSON Asked and answered
20 THE WITNESS Its reflected in my damages
21 calculation and it cannot be separated from the
22 totality of the calculation

23 BY MR ROBISON

24 Do they have independent value
25 It cant be separated
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So therefore your answer is no

Well do think --

MR JOHNSON Misstates testimony Asked

and answered

BY MR ROBISON

Do they have independent value

Yes

What is it

It is the value of the damages that are
10 outlined in my report

11 Those 15 pars have valie of $8 million
12 When taken collectively with the other

13 information

14 dont want to take it collectively with
15 anything Mr Aguero Im looking at the law and

16 looking at the statute and it says that the trade

17 secret at issue must have independent economic value
18 Youve agreed that the only secret involved
19 in this case is the pars Correct
20 Im not opining as to what trade secret
21

22 Correct You have agreed with me do you
23 not that what has been misappropriated in this

24 case

25 The par information from the GSR
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Okay Assuming that thdt is the

information that was misappropriated what independent
economic value do those pars have aside and separate
from all the other factors

MR JOHNSON Same objection Asked and

answered

THE WITNESS The amount that is outlined
in my report

BY MR ROBISON

10 So those 15 pars according to your expert
11 opinion have value of $8 million
12 When taken in the context yes
13 In the cotext of what
14 Of all of the other information that would
15 have been available as part of the calculation
16 Without the other information they have no
17 value

18 MR JOHNSON Objection Misstates
19 testimony

20 THE WITNESS Again donTt know that
21 can opine as to that What Im telling you is that
22 taken as part of the value that would be what Im
23 Opining as to

24 BY MR ROBISON

25 How much would the hypothetical seller sell
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the Buffalo pars for that are on Exhibit and

dont know didnt do that

calculation

How much would the independent how much

would the hypothetical negotiator sell the pars of the

IGT machines set forth in Exhibit

dont know didnt do that

calculation

How much would the hypothetical seller

10 charge for the IGT pars set forth in Exhibit

II dont know didnt do that

12 calculation

13 How much would the independent seller of

14 these 15 pars charge for those 15 pars Only with no

15 other information involved

16 dont know didnt do that

17 calculation

18 Is the value of these 15 pars dependent on
19 anything else other than the hold percentages
20 MR JOHNSON Objection Vague and

21 ambiguous

22 THE WITNESS Yes
23 BY MR RO3ISCN

24 Tell me precisely with some specificity
25 what other factors give value to those pars
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Other market intelligence that would have

been gained by the totality of the effort to try and

obtain information from competitors and the GSR

Based on your review of the documents and

the discovery exchanged in this case what

specifically is that information

Information on pars from various properties
as well as information on pars from the GSR

So without the par information from the

10 other casinos does the par information displayed in

11 Exhibit and have any independent value
12 Yes

13
Specifically how much

14 MR JOHNSON Asked and answered
15 THE WITNESS Same answer The value

16 thats outlined in my report
17 BY MR ROBISON

18 But that value combines the knowledge of
19 other information as well as just the pars Correct
20 Yes sir

21 Other information that is freely and not
22 freely that is ascertainable through proper means
23 Some of which is
24 Some of which is not
25 Yes sir
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What

If you had to open up machine with lock

and key that would not be readily ascertainable

To ascertain the par settings on an

individual machine

During those specific periods of time the

specific machines whatever additional information was

ultimately being obtained

Well do you feel that the opening of

10 slot machine Cleopatra for example that the

11 par setting throughout the community of Cleopatra
12 has independent value

13 havent looked at that specific issue
14 Same with Ducks in Row
15 havent look at that specific issue
16 Is your answer the same with Wolf Run
17 It is

18 Munsters

19 Yes

20 So you havenTt looked at whether the par
21 settings revealed by Mr Tors for these specific

22 themed machines have independent economic value
23 Correct

24 What Im saying is that combined they do

25 have economic value
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It was different question ddnt put

the word combined in my question so please dont

change my question

Then yes do believe they have

independent economic value

How much

The amount thats outlined in my report

So the value of the Munsters at Eldorado

has an $8 million value

10 No sir

11 MR JOHNSON Objection

12 BY MR ROBISON

13 The value of the Ducks in Row at Circus

14 Circus has independent value

15 No sir

16 YouTre not here to opine that all of the

17 pars that are set forth in the emails attached the

18 pars attached to Mr Tors emails are not readily
19 ascertainable by proper means are you
20 Again wouldnt be the one that could

21 talk about whether something could be ascertained or

22 whether it could not

23 Okay All right

24 have no further questions look

25 forward to seeing you if you ever give rebuttal
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Plaintiff MEI-GSR HOLDINGS LLC Nevada Corporation d/b/a Grand Sierra Resort

hereinafter referred to as GSR by and through its counsel of record Ii Stan Johnson Esq of

Cohenljohnson LLC hereby submits and identified its expert witness and discloses the expert

report pursuant to NRCP 16.1 a2 in this matter as follows

EXPERT WITNESS

Jeremy Aguero

Principal Analyst

Applied Analysis

63855 Rainbow Blvd Suite 105

Las Vegas Nevada 89118

10 Jeremy Aguero is expected to
testify regarding the Expert Witness Report prepared by

ii Applied Analysis including opinions data and any other information considered in forming said

12 report Altached as Exhibit nj and opinions his professional qualifications and any other

13 related matters

14 Plaintiff reserves the right to supplement the expert witness disclosure as further

15 investigation and discovery may reveal additional information

16
II NON-RETAThED EXPERTS

17

Ralph Burdick

18

Mr Burdick is non-retained expert and currently holds the position as Vice-President of
19

Casino Operations for Grand Sierra Resort

20

Toby Taylor
21

Mr Taylor is non-retained expert and currently holds the position as Executive Director
22

of Slots for Grand Sierra Resort

23

Scott Bean
24

Mr Bean is non-retained expert and he currently provides consulting services to Grand
25

Sierra Resort
26

27

28
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Craig Robinson

Mr Robinson is non retained expert and he currently holds the position as Chief

Financial Ocer for Grand Sierra Resort

Christopher Abraham

Mr Abraham is non-retained expert and he currently holds the position as Vice

President of Marketing for Grand Sierra Resort

Terry Vavra

Mr Vavra is non-retained expert and he currently holds the position as Vice-President

of Development for hand Sierra Resort

10 in DOCUMENTS

11 June 2015 Expert Report Prepared by Applied Analysis Bates Stamped

12 GSREXP 01 GSREXP 028

13 Plaintiff reserves the right to supplement the document disclosures as further

14 investigation and discovery may reveal additional information

cri

15 Affirmation Pursuant to NRS 23913.030

16 The undersigned does hereby affirm that the preceding document does not contain the

17 social security number of any person

18 Dated this 4th day of June 2015

19 COHENJJOINSON LLC

By _____
Nevada Bar No 65

23
sjohnson@coh ohnson.com
TERRY KJNNALLY ESQ

24 NevadaBarNo 6379

tkinnallycohenjohnsonoom
25 CHRIS DAVIS Esq

Nevada Bar No 6616
26

cdavisco1ienjolmson corn

255 Warm Springs Road Suite 100
27 Las Vegas Nevada 89119

Attorney for MEI-GSR Holdings LLC d/b/a
28 Grand Sierra Resort
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CERTIFICATE OF SERVICE

Pursuant to NRC 5b certify that am an employee of COHEN JOHNSON LLC
and that on this date caused to be served true and correct copy of the PLAiNTIFF MEI-GSR

HOLDINGS LLC NEVADA CORPORATION 1/B/A GRAND SIERRA RESORTS

AMENDED DISCLOSURE OF EXPERT WITNESS on all the parties to this action by the

methods indicated below

x_____ by placing an original or true copy thereof in sealed envelope with sufficient

postage affixed thereto in the United States Mail Las Vegas Nevada and
addressed to

10 by using the Courts CM/ECF Electronic Notification System addressed to

ii ROBINSON BELAUSTEGUI SHARP LOW
C/o Kent Robison Esq

12 71 Washington Street

Reno Nevada 89503
13

krobisonrbsllaw.com

14 Attorney for the Defendant Feppennill

____x______ by electronic email addressed to the above
16

________ by personal or hand/delivery addressed to

by facsimilefax addresses to

_________ by Federal Express/UPS or other overnight delivery addressed tol8
DATED the 4th day of June 2015

21 Aenoson LLC
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INTRODUCTION

Applied Analysis was retained by Cohen-Johnson LLC Cohen Johnson on behalf of MEI-GSR Holdings

LLC doing business as Grand Sierra Resort GSR to evaluate potential damages stemming from Peppermill

Casinos Inc Peppermili employee Ryan Tors unlawfully obtaining casino operating information from GSR slot

machines This is case number CVI 3-01 704 now before the Second Judicial District Court of the State of Nevada
Washoe County in submitting this analysis we respectfully reserve the right to revisit revise and supplement this

analysis should additional data become available

GENEL BAcKGROuND

Ryan Tors Tors an employee of Peppermill unlawfully accessed the slot machines of GSR at the direction of his

employer Specifically Tors opened number of machines and accessed each machines diagnostic screens and

payback percentages This was part of systematic and coordinated data-gathering effort that Nevada Gaming
Control Board investigation determined had been going on since at least 2011 and included at least 10 other casino

properties.1 information was then relayed back to Tars superiors at Peppermill and was subsequently used by the

Peppermill in developing its casino operations strategy The issue of the deceitful surreptitious and unlawful actions

of Tors and whether his actions were at the behest of the Peppermill is not at issue here In
Stipulation for

Sefflement and Order executed on February 13 2014 between the Peppermili and the Nevada Gaming Control

Board Peppermill admits to violations of the Nevada Gaming Control Act and Regulations of the Nevada Gaming
Commission Peppermili also agreed to pay $1000000 fine to the State of Nevada among the largest fines ever

imposed on Nevada non-restricted gaming licensee

The fundamental question presented here is the extent to which GSR was damaged as result of Peppermills
actions The question of whether competitive information was obtained in an illegal or unethical manner has already
been settled the question of damages turns generally on the

profits lost by the aggrieved party or profits illegally or

unethicaily earned by the acts of third party sometimes referred to as unjust enrichment We note however that in

instances where the
ability

to prove such damages is not possible courts have used reasonable
royalty approach

under the Uniform Trade Secrets Act.2

COMPETITIVE INFORMATION

There seems to be at least some question as to whether obtaining information on the settings of slat machines

should be considered ill-gained competitive intelligence We would submit that the mere fact that the Peppermill

accepted $1000000 fine and admitted each and every allegation set forth in the Nevada Gaming Control Boards

NGC 13-23 State Gaming Control Boardv Peppermill Casinos Inc February 13 2014 at page
Uniform Trade Secrets Act 1985 with Amendments Section Damages

APPLIED ANALYSIS
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complaint would provide clear and convincing evidence of wrongdoing in the acquisition of GSRs competitive

information That said the Peppermill experts suggestion that the information obtained by the Peppermill did not

damage its competitors because it could be easily obtained because it was of no analytical value or because the

keys needed to unlock competitors gaming machines are easily accessed is little more than an expost facto attempt

to recast the fact that the Peppermill systematically sought to obtain over multiple years information it viewed as

valuable that was kept under lock and key by its competitors

The expert reports of Dr Lucas and Ms Friedman were thoughiful and well-constructed in many respects however
the position that the Peppermills actions would merely satisfy some measure of curiosity3 attempts to downplay the

facts of the immediate case and stands in sharp contrast as to why for example the industry would rely on

Harvard-trained computer scientist and Ph.D researcher from among the largest gaming colleges in the country for

information analysis and insights Curiosity is defined as the desire to learn or know more about something or

someone4 or strong desire to know or learn something.5 In the private sector the accumulation of this knowledge

is generally referred to as business intelligence or competitive intelligence and there are strong arguments that it is

more valuable today than ever.5

Both Dr Lucas and Ms Friedman submit that the information improperly obtained by the Peppermill did not amount

to trade secret because it was readily ascertainable by proper means by the public or any other persons who can

obtain commercial or economic value from its disclosure or use The Peppermill sophisticated casino operator did

not appear to know slot machine settings could be obtained by the calculations set forth by Dr Lucas and Ms
Friedman calling into question how readily ascertainable such data were at the time by the parties involved in this

case Perhaps the Peppermill had such knowledge but preferred the expediency provided by less ethical approach

to obtaining the information Or perhaps it was something altogether different Perhaps the program was never about

the digital settings on handful of casino gaming machines as much as it was carefully conceived effort to obtain

competitive intelligence on whether GSR and other local casinos were tightening or loosening their slot machines

over time As outlined by Dr Lucas and Ms Friedman taken alone the indMdual machine settings obtained by the

illegal actions of Ryan Tors on July 12 2013 are of little relevance By contrast when viewed collectively with other

information available to Peppermill including without limitation historical data collected by its employees the result is

business intelligence that the company cleariy valued and which both its competitors and its regulators viewed as ill-

gotten

Finally the idea that this information has no value is disputed by the Peppermills own testimony In the settlement

hearing with the Nevada Gaming Commission the attorney for the Peppermill categorized his clients behavior as

Expert Report of Stacy Friedman page 19

See Merriam-Webster Dictionary available at http//www.merriam-webster.com/djctiona/curiosity

See Oxford Dictionaries available at http//www.oxforddictjonaries.comJusfdefinitjon/american english/curiosity
See e.g McAfee and Brynjolfsson Big Data The Management Revolution Harvard Business Review October 2012

Frates and Sharp Using Business
Intelligence to Discover New Market Opportunities Journal of Competitive intelligence arid

Management Volume Issue FaIl 2005 and Davenport Guest Contributor What Business Can Learn From Intelligence
The Wall Street Joumal ClO Journal September24 2014
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egregious and violation of privacy.7 In addressing question from Commissioner Moran about the potential

value of par setting manipulation he further noted8

As we told the Board and we told the investigators and Mr Paganetti said if he
sees one at seven percent then he says well can take mine from four and-a-
half to live and-a-half percent Im still percent and-a-half lower So Im still

going to get the business But that extra Percent adds hundred thousand
dollars week in revenue added

Importantly casino management is equal parts art and science In Nevada casino department officers were paid

$22.2 million in 2014 and casino management contracts for the top operators nationally can be significant

Information on how to optimize casino floor including the settings of various machines is unarguably part of the

calculus considered by top casino managers as well as how they set themselves apart from one another The idea

that after the Peppermill was caught in the act publicly admitted wrongdoing and was fined for such actions that the

company would then forward the position that those actions were of no consequence lies somewhere between

absurdity and convenient fiction

REASONABLE ROYALTY

Data available obtained from the Fepperniill regarding the actions of Mr Tors and casino management is at best

incomplete While an analysis of available information and the testimony of Peppermill executives suggests that the

company considered the information obtained by Tors as an element of its casino management the degree to which

the Feppermill directly benefitted or the Grand Sierra Resort was directly harmed is obscured by any number of

factors As Commissioner Moran noted in his
questioning during the setfiement hearing simply obtaining the

information and doing nothing with it could potentially result in competitive edge.1

To the extent that data are unavailable to adequately determine either the extent of unjust enrichment or the direct

losses to GSR courts may consider reasonable royalty approach such that
uncertainty should not preclude

recovery.11 There are many ways in which such reasonable royalty can be calculated respecting that the

individualized facts and circumstances require flexible and imaginative approach to the problem of damages when

misappropriation of trade secret is put to commercial use.12 As outlined by the Second Circuit Court of Appeals in

Vermont Microsystems Inc Autodesk Inc 39 U.S.P.Q.2d 1421 1996 reasonable royalty award attempts to

measure hypothetically agreed value of what the defendant wrongfully obtained from the plaintiff. .the court

calculates what the parties would have agreed to as fair licensing price at the time that the misappropriation

Transcript of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 23
Id atpage26

Nevada Gaming Control Board Gaming Abstract 2014
10 of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at pages 24 and 25
11 Johnson Milgrim on Trade Secrets Section 15.02 Aspects of Relief Available in Trade Secret Litigation
12

University Computing Co Lykes-Youngstown Coip 504 F.2d 5185th Cir 1974 at 536 538 see also Abate USA Inc
Cisco Systems Inc 239 Supp 2d 660 E.D Tex 2002
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occurred In the immediate case the hypothetical offered during the Nevada Gaming Commission settlement

hearing by the Peppermills attorney attributed to Mr Paganetti himself provides fair starting point for such

hypothetical agreement.13

As we told the Board and we told the investigators and Mr Paganetti said if he

sees one at seven percent then he says well can take mine from four and-a-

half to five and-a-half percent Im still percent and-a-half lower So Im still

going to get the business But that extra percent adds hundred thousand

dollars week in revenue added

The table below summarizes coin-in total revenue and the hold percentage for the Peppermill for 2010 through 2014

Slot Machine Operating Metrics for the Peppermill14

Total Total Slot Hold

Coin.In Revenue Percentage

2010 $2197992570 $84137824 3.83%

2011 $2170038851 $78953449 3.64%

2012 $2079308653 $75570373 3.63%

2013 $2128917671 $78138590 3.67%

2014 $2173869302 $83256130 3.83%

The table that follows provides adjusted hold percentages increased by 0.25 percent to 20 percent Highlighted in

red are the resulting values that are equal to or higher than the hold percentage reported by the balance of the

market during each year Notably the 1.0 percent adjustment referenced in the hypotheScal would have still left the

Peppermill below the overall market average in each year during the study period figures in red reflect hold

percentages higher than broader market average excluding the Peppermill

Adjusted Slot Machine Hold Percentages

Increase Compared to Historical Hold Percentage

Adiustment Factor

0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%

2010 4.08% 4.33% 4.58% 4.83% 5.08% 5.33% 5.58% 5.83%

2011 3.89% 4.14% 4.39% 4.64% 489% 5.14% 5.39% 5.64%

2012 3.88% 4.13% 4.38% 4.63% 4.88% 5.13% 5.38% 5.63%

2013 3.92% 4.17% 4.42% 4.67% 4.92% 5.17% 5.42% 5.67%

2014 4.08% 4.33% 4.58% 4.83% 5.08% 5.33% 5.58% 5.83%

13
Transcript of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 26

14 Data provided by Peppermill PM 2845-2992

APPLIED ANALYSIS

GSREXPOO6



Expert Report

PageMEI-GSR Holdings vs Peppermill Casinos Inc

The table that follows summarizes the incremental amount of gaming win generated by the Peppemiill assuming its

volume of play was unchanged and the companys slot hold was increased by value between 0.25 percent and 2.0
percent This results in an increase in slot machine revenue of somewhere between $26.9 million and $215 million
This analysis does not attempt to adjust for changes in play coin-in resulting from higher hold percentages but
instead relies on historical known volumes in play

Increased Slot Machine Revenue at Higher Hold Percentages
Holding Constant Total Slot Play Coin-In

in millions

Miustment Factor

0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%
2010 $5.49 $1099 $16.48 $21.98 $27.47 $32.97 $38.46 $43.96
2011 $5.43 $10.85 $16.28 $21.70 $27.13 $32.55 $37.98 $43.40
2012 $5.20 $10.40 $15.59 $20.79 $25.99 $31.19 $36.39 $41.59
2013 $5.32 $10.64 $15.97 $21.29 $26.61 $31.93 $37.26 $42.58
2014 $10.87 $1630 $21.74 $27.17 $32.61 $38.04
Total $26.88 $53.75 $80.63 $107.50 $134.38 $161.25 $188.13 $215.00

The sole
remaining factor in this hypothetical is what the Peppermill would have been willing to pay to obtain the

knowledge that its hold percentages could be increased
by 1.0 percent Assuming midpoint rate of 25 percent

would mean that the Peppermill would have spent approximately $5.4 million per year to generate approximately$21.4 million
per year The table that follows provides range of values based on 4.5 years of reasonable royalties

Estimated Royalty Matrix

Cumulative 2010 -2014

in millions

Slot Machine Hold Percentage Adjustment

0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%10% $2.41 $4.63 $7.24 $9.65 $12.06 $14.48 $16.89 $19.3015% $3.62 $7.24 $10.86 $14.4 $18.10 $21.72 $25.33 $28.9520% $4.83 $9.65 $14.48 .$13O $24.13 $28.95 $33.78 $38.6025% $603 $1206 $18iOj$ $3016 $3619 $482$7t $14.48 $21.72 $28.95 $36.19 $43.43 $50.67 $5135% $8.44 $16.89 $25.33 $3.78 $42.22 $50.67 $59.11 $67.5640% $9.65 $19.30 $28.95 $38.60 $48.26 $57.91 $67.56 $77.2145% $10.86 $21.72 $32.57 $4.43 $54.29 $65.15 $76.00 $86.8650% $12.06 $24.13 $36.19 $48 $60.32 $72.38 $84.45 $96.51

reasonable
royalty in the amount of $24.1 million would appear appropriate considering the facts and

circumstances in the immediate case

APPLIED ANALYSIS

GSREXPOO7



EXHIBIT

DESIGNATED
HIGHLY CONFIDENTIAL INFORMATION

CONFIDENTIAL-SUBJECT TO STIPULATED
CONFIDENTIALITY AGREEMENT AND PROTECTIVE

ORDER FILED JULY 17 2014

To be Opened Only Upon Further Order of This Court
Or for the Sole Use of the Court and its Employees

EXHIBIT



FILED
Electronically

201 5-08-28 033446 PM
Jacqueline Bryant
Clerk of the Court

Transaction 5117820 csulezi

1700

COJTEN-JOENSoIc LLC
STAN JOHNSON ESQ

Nevada Bar No 00265

sjohnsoneohenjohnson.com
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Nevada Bar No 6616
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255 Warm Springs Road Suite 100
Las Vegas Nevada 89119

Telephone 702 823-3500

Facsimile 702 823-3400

Attorney for MEI-GSR Holdings LLC cl/b/a

Grand Sierra Resort

IN ASSOCIATION WITH
10

THE LAW OFFICES OF MARK \IRAY
11 MARK WRAY ESQ

Nevada Bar No 4425
12 608 Lander Street

Reno Nevada 89509
13

Telephone 775 348-8877

14 Facsirriile775348_g351

Attorney forMEJ-GSR Holdings LW clb/a

15 Grand Sierra Resort

16 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
17

INAIWFORTHECOIJJSTYOFWASROE
18 MEI-GSR HOLDINGS LLC Nevada

19
Corporation d/b/a GRAND SIERRA RESORT Case No CVI 3-01704
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20
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Corporation d/b/a PEPPERMILL CASINO

22 RYAN TORS an individual JOHN DOES I-X
and JANE DOES I-X and ABC

23 CORPORATIONS-x

24
Defendants

25

PLAINTIFF MEI-GSR HOLDINGS LLC NEVADA CORPORATION D/R/A GRAND26 SIERRA RESORTS SUPPLEMLNTu DISCLOSURE OF EXPERT WITNESS
Plaintiff MEI-GSR HOLDINGS LLC Nevada Corporation d/b/a Grand Sierra Resort27

hereinafter referred to as GSR by and through its counsel of record Stan Johnson Esq of
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CohenJobnson LLC hereby submits and identifies its expert witness and supplements the

expert report pursuant to NRCP 16.la2 in this mater as follows

EXPERT WITNESS

Jeremy Aguero

Principal Analyst

Applied Analysis

6385 Rainbow Blvd Suite 105

Las Vegas Nevada 89118

Jeremy Aguero is expected to testiiSr regarding the Expert Witness Report prepared by

Applied Analysis including opinions data and any other information considered in forming said

10 report Attached as Exhibit and opinions his professional qualifications and any other

11 related matters

12 Plaintiff reserves the right to supplement the expert witness disclosure as fbrther

13 investigation and discovery may reveal additional information

14
-I

15 DOCUMENTS

16 August 27 2015 Supplemental Expert Report Prepared by Applied Analysis

17 Plaintiff reserves the right to supplement the document disclosures as further

18 investigation and discovery may reveal additional information

19 III

20 //

21 /1/

22 ///

23 ///

24 11l

25 /11

26 III

27 /11

28 ///
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The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

Dated this 27th day of August 2015

COHENIJORNSON LLC

By _/s/R Stan Johnson
STAN JOHNSON ESQ

Nevada Bar No 00265

sjohnson@cohenjohnson.com
CHRIS DAVIS Esq

10 NevadaBarNo 6616

cdavis@cohenjohnson.com
11 255 Warm Springs Road Suite 100

Las Vegas Nevada 89119
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Attorney for MRI-GSR Holdings LLC d/b/a

Grand Sierra Resort
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b certify that am an employee of COHBNJOHMSON LLC

and that on this date caused to be served true and conect copy of the PLAINTIFF M1I-GSR

HOLDINGS LLC NEVADA CORPORATION DIBIA GRAND SIERRA RESORTS

SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS on all the parties to this action

by the methods indicated below

_________ by placing an original or true copy thereof in sealed envelope with sufficient

postage affixed thereto in the United States Mail Las Vegas Nevada and

addressed to

10 by using the Courts CMIECF Electronic Notification System addressed to

11 ROBISON BELAUSTEGUX SHARP LOW
do Kent Robison Esq

12 71 Washington Street

13
Reno Nevada 89503

krobison@rbsllaw.com

14 Attorney for the Defendant Peppennill

zr- 15

________ by electronic email addressed to the above
16

________ by personal or hand/delivery addressed to

17
by facsiniilefax addresses to

________ by Federal Express/UPS or other overnight delivery addressed to

18

DATED the 27th day of August 2015
19

20

_Is/ Sarah Gondek
21 An employee of Cohen-Johnson LLC

22

23

24

25

26

27

28

Page of



Fl LED
Electronically

2015-08-28 033446 PM
Jacqueline Bryant
Clerk of the Court

Transaction 5117820 csulezic

EXHIBIT

DESIGNATED
CONFIDENTIAL INFORMATION

CONFJDENTIAL-SUBJECT TO STIPULATED
CONFIDENTJAflTy AGREEMENT AND PROTECTIVE

ORDER FILED JULY 172014

To be Opened Only Upon Further Order of This Court
Or for the Sole Use of the Court and its Employees

EXHIBIT



Amended Expert Report

APPLiED
ANALYSIS

MEI-GSR HOLDINGS LLC Nevada Corporation dlbla/ GRAND
SIERRA RESORT

vs

PEPPERMILL CASINOS INC Nevada Corporation dibla

PEPPERMILL CASINO RYAN TORS an individual JORN DOES LX and

JANE DOES LX and ABC CORPORATIONS I-X

District Court

Was hoe County Nevada

Case No CVI 3.01704

Dept No B7



Amended Expert Report

MEI-GSR Holdings vs Peppermill Casinos Inc

Table of Contents

Introduction

General Background

Competitive Informal ion

Reasonable Royalty

Expert Witness Credentials Jeremy Aguero

Professional arid Business History

Education

Selected Project Expedence

Selected Presentations
23

Selected Community involvement and Awards 24

Publications in the Last len Years 25

Wness Testimony or Depositions in the Last FourYears 25

Right to Amend orSupplementAnalysis 26

Statement of Compensation for the Study and Testimony 27

APPLIED ANALYSIS



Amended Expert Report
Page

ME1-GSR Holdings vs Peppermiil Casinos Inc

INTRODUCTION

Applied Analysis AA was retained by Cohen-Johnson LLC tohen Johnson on behalf of MEI-GSR Holdings

LLC doing business as Grand Sierra Resort GSR to evaluate potential damages stemming from Peppermiii

Casinos Inc Pepperrnill employee Ryan Tore unlawfully obtaining casino operating information from GSR slot

maohines This is case number CVI 3-01 704 now before the Second Judicial District Court of the State of Nevada
Washoe County In submitting this analysis we respectfully reserve the

right
to revisit revise and supplement this

analysis shcuid additional data become available

GENERAl. BAcKGRoUND

Ryan Tore Tors an employee of Peppermill unlawfully accessed the slot machines of GSR at the direction of his

employer Specifically Tors opened number of machines and accessed each machines diagnostic screens and

payback percentages This was part of systematic and coordinsted data-gatheng effort that Nevada Gaming
Controi Board Investigation determined had been going on since at least 2011 and included at least 10 other tasinc

properties An email from Tors dated December 29 2011 indicates theft cf slot machine payback percentages from

GSR.2 Information was then relayed back to Tore superiors at Peppermill and was subsequently used by the

Peppermill in developing its casino operations strategy On July 122013 Tors was caught unlawfUlly accessing slot

machines at GSR The issue of the deceitful surreptitious and unlawful actionsofTors and whether his actions were
at the behest of the Peppermill is not at issue here in Stipulation for Settlement and Order exacuted on February

13 2014 between the Peppermill and the Nevada Gaming Control Board Peppermill admits to violations of the

Nevada Gaming Control Act and Regulations of the Nevada Gaming Commission Peppermill also agreed to pay
$1000000 fine to the State of Nevada among the largest fines ever imposed on Nevada non-restricted gaming
licensee

The fundamental question presented here is the extent to which GSR was damaged as result of Peppermills

actions The question of whether competitive information was obtained in an illegal or unethical manner has aiready

been settled the question of damages turns generally on The
profits

lost by the aggrieved party or
profits illegally or

unethicaiiy earned by the adts of third party sometimes referred to as unjust enrichment We note however that in

instances where the ability to prove such damages is not possible courts have used teasonable royalty approach
under the Uniform Trade Secrets Act.3

NGC 13-23 State Gaming Control Board Peppermill Casinos inc February 13 2014 at page
See PM 9643-9644

uniform Trade Secrets Mt 1985 with Amendments Section Damages
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COMPETITIVE INFORMATION

There seems to be at least some question as to whether obtaining Information On the settings of slot machines

should be considered
Ill-gained competitive intelligence We would submit that the mere fact that the Peppermill

accepted $1000000 fine and admitted r%ach and every allegation set forth in the Nevada Gaming Control Boards

complaint would provide clear and convincing evidence of wrongdoing in the acquisition of GSRs competitive

information That said the Peppermill experts suggestion that the information obtained by the Pepparmill did not

damage Its competitors because it could be easily obtained because It was of no analytical value or because the

keys needed to unlock competitors gaming machines are easily acceesed is iWo more than an ox post facto attempt

to recast the fact that the Peppermiil systematically sought to obtain over multiple years information it viewed as

valuable that was kept tnder lock and kay by its competitors

The expert reports of Dr Lucas and Ms Friedman were thoughtful and well-constructed in many respects however

the poshion that the PeppermilVs actions would merely satis some measure of curiosity1 attempts to downplay the

facts of the immediate case and stands In sharp contrast as to why for example the Industry would
rely on

Harvard-trained computer scientist and Ph.D researcher from among the largest gaming collages in the country for

information analysis and insights CuriosiW is defined as the desire to loam or know more about something or

someone5 or strong desire to know or learn something.6 In the private sector the accumulation of this knowledge
is generally referred to as business intelligence or competitive intelligence and there are strong arguments that it is

more valuable today than ever.7

Both Dr Lucas and Ms Friedman submit that the information improperly obtained by the Peppermili did not amount

to trade secret because it was readily ascertainable by proper means by the public or any other persons who can

obtain commercial or economic value from fts disclosure or use The Peppermill sophisticated casino operator did

not appear to know slot machine settings could be obtained by the calculations set forth by Dr Lucas and Ms
Friedman calling Into question how readily ascertainable such data were at the time by the parties involved in this

case Perhaps the Peppermill had such knowledge but preferred the expediency provided by less ethical approach
to obtainIng the Information Or perhaps it was something altogether different Perhaps the program was never about

the
digital settings on handful of casino gaming machines as much as it was carefully conceived effort to obtain

competitive intelligenca on whether GSR and other local casinos were tightening or loosening their slot machines

over time As outlined by Dr Lucas and Ms Friedman taken alone the indlviduai machine settings obtained by the

illegal actions of Ryan Tors on July 12 2013 are of little relevance By oontrast when viewed collectively with other

information available to Peppermill including whhcut limitation historical data collected by its employees the result is

Expert Report of Stacy Friedman page 19

See Merriam-Webster DicUonary available at
htto//www.merriem-webster.comdictonarv/ouriosftv

See Oxford Dictionaries available at hith//www.oxforddictionerlescornJusdefinjflonJarerlcan enailshlcuriositv
See e.g McAfee and Brynjoison Big Data The Management Revolution Harvard Business Review October 2012

Frates and Sharp Using Business
intelligence

to Discover New Market Opportunities Journal of Competitive intelligence and

Management Volume Issue Fall 2005 and Davenport Guest Contdbutor What Business Can Leam From
Inteiligence

The Wall Street Journal ClO Journal September 24 2014
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business Intelligence that the company clearly valued and which both its competitors and its regulators viewed as Il
l-

gotten

Finally the idea that this information has no value is disputed by the Peppermills own testimony in the settlement

hearing with the Nevada Gaming Commission the attorney for the Peppermill categorized his clients behavior as

egregious and violation of privacy.5 In addressing question from Commissioner Moran ebout the potential

value of par setting manipulation he further noted9

As we told the Board and we told the investigators and Mr Pagenetti said If ha
sees one at seven percent then ha says well can take mine from four and-a-

half to five and-a-hair percent Im still percent and-a-half lower So Im still

going to get the business Bjjtjhat extra percent adds hundred thousand
dollars week in revenue added

Importantly casino management is equal parts art and science in Nevada casino department officers were paid

$22.2 million in 201410 and casino management contracts for the top operators nathnally can be significant

Information on how to optimize casino floor including the settings of vañous machines is unarguably part of the

calculus considered by Lop casino managers as well as how they set themselves apart from one another The idea

that after the Peppermill was caught in the act publicly admitted wrongdoing and was fined for such actions that the

company would then forward the position that those actions were of no consequence lies somewhere between

absurdity and convenient fiction

REASONABLE ROYALTY

Data available obtained from the Peppermlil regarding the actions of Mr Tors and casino management is at best

incomplete While an analysis of available information and the testimony of Peppermili executives suggests that the

company considered the information obtained by Tors as an element of its casino management the degree to which

the Peppermili directly benefltted or the Grand Sierra Resort was directly harmed is obscured by any number of

factors As Commissioner Moran noted in his questioning during the settlement hearing simply obtaining the

informatIon and doing nothing with it could potentially result in competitive edge

To the extent that data are unavailable to adequately determine either the extent of unjust enrichment or the direct

losses to GSR courts may consider reasonable royalty approach such that uncertainty should not preclude

recovery.12 There are many ways in which such reasonable royalty can be calculated respecting that the

indMdualized facts and circumstances require flexible and imaginative approach to the problem of damages when

Transcdpt of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 23
Id at page 26

Nevada Gaming Control Board Gaming Abstract 2014
11

Transcdpt of the Nevada Gaming Commission February 2014 Agenda February 202014 at pages 24 and 25
12

Milgrini on Trade Secrets Sectlorr 15.02 Aspects of Relief Available In Trade Secret Litigation

APPLIED ANALYSIS



Amended Expert Report Page
MEI-GSR Holdings vs Peppermill Casinos Inc

misappropriation of trade secret Is put to commercial use.13 As outlined by the Second Circuit Court of Appeals in

Vermont Microsystems Inc Aulodesk Inc 39 U.S.P.Q.2d 1421 1996 reasonable royalty award attempts to

measure hypothetically agreed value of what the defendant wrongfully obtained from the plaintiff. .the court

calculates what the parties would have agreed to as fair licensing price at the time that the misappropriation

occurred In the immediate case the hypothetical offered during the Nevada Gaming Commission settlement

hearing by the Peppermills attorney attributed to Mr Paganetti himselE provides fair starting point for such

hypothetical agreement14

As we told the Board and we told the investigators and Mr Paganetti said if he

sees one at seven percent then he says well can take mine from four and-a-

half to five and-a-half percent Im still percent and-s-half lower So Im still

going to get the business But that extra Dercent adds hundred thousand

dollars week in revenue added

The table below summarizes coin-in total revenue and the hold percentage for the Pepperrniil for 2010 through 2014

Total slot revenue for the time Pepperrnill admitted to the theft of GSRs slot machine payback percentages by

unlawfully accessing GSRs slot machines December 29 2011 through July 12 2013 is approximately $116.3

mUllion.15

Slot Machine Operating Metrics for the Peppermill16

Total Total Slot Hold

Coin-In Revenue Percentage

2010 $2197992570 $84137a24 3.63%

2011 $2170038851 $78953449 3.64%

2012 $2079308853 $75570373 3.63%

2013 $2128917671 $78138590 3.67%

2014 $2173869302 $83256 130 3.83%

The table that follows provides adjusted hold percentages Increased by 0.25 percent to 2.0 percent Highlighted in

red are the resulting values that are equal to or higher than the hold percentage reported by the balance of the

market during each year Notably the 1.0 percent adjustment referenced in the hypothetical would have still left the

Peppermill below the overall market average in each year dudng the study period figures In red reflect hold

percentages higher than broader market average excluding the Peppermill

University Computing Co tykes-Youngstown Corp 504 F.2d 518 5th Cir 1974 at 536-538 see also Aioatei USA icc

C/soc Systems Inc 239 Supp 2d 660 ED Tex 2002

Transcript of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 26
15 Slot revenues are based on daily averages hr the month of December 2011 and July 2013 ae Information was readily

available by month as opposed to by day Monthly totals were uihized for January 2042 through June 2013
16 Data provided by Peppermill PM 2845-2992
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Adjusted Slot Machine Hold Percentages

Increase Compared to Historical Hold Percentage

Mtustment Factor

0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%

2010 4.06% 433% 4.58% 4.83% 5.08% 523% 5.58% 5.83%
2011 3.89% 4.14% 4.39% 4.64% 4.89% 5.14% 5.39% 5.64%
2012 3.68% 4.13% 4.38% 4.63% 4.88% 5.13% 5.38% 5.63%
2013 3.92% 4.17% 4.42% 4.67% 4.92% 5.17% 542% 5.67%

2014 4.08% 4.33% 4.58% 4.83% 5.08% 5.33% 5.58% 5.83%

The table that follows summarizes the Incremental amount of gaming win generated by the Peppermill assuming its

volume of play was unchanged and the ccmpans slot hold was Increased by value between 0.25 percent and 2.0

percent This results in an increase in slot machine revenue of somewhere between $26.9 niillidn and $215 million

This analysis does not attempt to adjust for changes in play coin-in resulting from higher hold percentages but

instead relies on historical known volumes in play

Increased Slot Machine Revenue at Higher HoJd Percentages

Holding Constant Total Slot Ray Coin-In

in millions

Adlustnient Factor

0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%

2010 $5.49 $10.99 $16.48 $21.96 $27.47 $32.97 $38.46 $43.96

2011 $5.43 $10.86 $18.28 $21.70 $27.13 $32.55 $37.98 $43.40

2012 $5.20 $1040 $15.59 $20.79 $25.99 $31.19 $36.39 $41.59

2013 $5.32 $10.64 $15.97 $21.29 $26.61 $31.93 $37.26 $42.sa

2014 $5 $27.17

Total $26.88 $53.75 $80.63 $ioi.so $134.38 $16125 $188.13 $215.00

The sole remaining factor in this hypothetical is what the Peppermill would have been
willing

to pay to obtain the

knowledge that Its hold percentages could be Increased by 1.0 percent Assuming midpoint rate of 25 percent

would mean that the Peppermill would have spent approximately $5.4 million per year to generate approximately

$24.1 million The table that follows provides range of values based on 4.5
years of reasonable royalties
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$8.44

$9.65

$10.86

$12.06

reasonable royalty In the amount of $24.1 million would appear appropriate considering the facts and

circumstances in the immediate case Limiting the reasonable royalty to the time period Peppermill admitted

to the theft of GSRs slot machine payback percentages by unlawfully accessing GSRs slot machines

December29 2011 through July 122013 would result in reasonable royalty in the amount of $8.0 million

Assuming theft of GSRs trade secrets are determined to be for period of time longer than presently

admitted by Peppermill the reasonable royalty owed to GSR would increase from this minimum amount

Amended Expert Report

MEI-GSR Holdings vs Peppermill Casinos Inc

Page

Estimated Royalty Matrix

Cumulative 2010 -2014

fri millions

Slot Mach

0.25% 0.50% 0.75%

$2.41 $4.83 $7.24

$3.62 $7.24 $10.86

4Q15

10%

15%

2flh

30%
35%

40%

45%

50%

Thrcentage Adjustment

1.25% 1.50% 1.75% 2.00%

$12.06 $14.4e $16.89 $19.30

$18.10 $21.72
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Case No CV1301704

Dept No 37

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

oOo

MEI-GSR HOLDINGS LLC Nevada
Corporation d/b/a GRAND SIERRA RESORT

Plaintiff

-vs

PEPPERNILL CASINOS INC Nevada
Corporation db/a PEPPERNILL CASINO
RYAN TORS an individual JOHN DOES IX
and JANE DOES I-X and CORPORATIONS IX

Defendants

DEPOSITION OF JERENY AGtJERO

called for examination by counsel for Defendant Peppermill

Casinos Inc d/b/a Peppermill Casino pursuant to Notice at

the offices of Cohen Johnson 255 Warm Springs Road Suite

100 Las Vegas Nevada at 934 a.m Monday October 19

2015 before 3ecky Van Auken Certified Court Reporter

APPEARANCES See separate page

Reported by BECIY VAN AUKEN OCR No 418 RMR CRR

CAPTIONS UNLIMITED OF NEVADA INC 775 7463534
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egregIous and violation of piivacy In addressing question from Commissioner Moran about the potential

value of par setting manipulation he further noted8

As we told the Board and we told the investigators and Mr Pagariettl said If he

sees one at seven percent then he says well1 can take mine from four and-a-

half to five and-a-half percent Im still percent and-a-half lower So Im still

going to get the business But that extra Dercent adds hundred thousand

dollars week In revenue added

Importantly casino management Is equal parts art and science In Nevada casino department officers were paid

$22.2 million In 2014 and casino management contracts for the top operators nationally can be significant

information on how to optimize casino floor Including the settings of various machines is unarguably part of the

calculus considered by top casino managers as well as how they set themselves apart from one another The Idea

that after the Peppermill was caught in the act publicly admitted wrongdoing and was fined for such actions that the

company uid then forward the position that those actions were of no consequence ties somewhere between

absurdity and convenient fiction

REASONABLE ROYALTY

Data available obtained from the Peppermill regarding the actions of Mr Tors and casino management Is at best

incomplete While an analysis of available inforniatlon and the testimony of Peppemilli executives suggests that the

company considered the Information obtained by Tore as an element of Its casino management the degree to which

the Peppermill directly benefitted or the Grand SIerra Resort was directly harmed is obscured by any number of

factors As Commissioner Moran noted In his questioning during the settlement hearing slmy obtaining the

Information and doing nothing with it could
potentially resuit In competitive edge.1

To the extent that data are unavailable to adequately determine either the extent of unjust enrichment or the direct

losses to GSR courts may consider reasonable royalty approach such that uncertainty should not preclude

recovery.11 There are many ways In which such reasonable royalty can be calculated respecting that the

individualized facts and circumstances require flexible and Imaginative approach to the problem of damages when

misappropriation of trade secret Is put to commercIal use.12 As outlIned by the Second Circuit Court of Appeals In

Vermont Microsystems Inc Autodesk Inc 39 U.S.P.Q.2d 1421 1996 reasonable royalty award attempts to

measure hypothetically agreed value of what the defendant wrongfully obtained from the plaintiff the court

calculates what the parties weuld have agreed to as fair licensIng price at the time that the misappropriation

7Transcript of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 23
old atpage28

9Nevada Gaming Control Board Gaming AbStract 2014
1oTransctipt of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at pages 24 and 25
11 Johnson Mllgiim on Trade Sets Section 1502 Aspects of Retef Available in Trade Secret Litigation

12
Univeisity Computing Co Lykes.Youngstown Coip 504 F.2d 518 5th CIr 1974 at 538 538 see also A/cute USA Inc

C/see Systems lnc 239 Supp 2d 660 E.D Tex 2002

APPLIED ANALYSIS
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occurred In the immediate case the hypothetical offered during the Nevada Gaming Commission seWement

hearing by the Peppermills attorney attributed to Mr Paganetti hlmseif provides fair
starting point for such

hypothetical agreement.1

As we told the Board and we told the investigators and Mr Paganetti saId if he

sees one at seven percan then he says well can take mine from four and-a-

half to five and-a-half percent Im stW percent and-a-half lower So Im still

going to get the business But that extra percent adds hundred_thousand
dollara weak In revenue added

The table below summarizes coin-in total revenue and the hold percentage for the Peppermill for 2010 through 2014

Slot Machine Operating Metrics for the Pepperrnll f14

Total Total Slot Hold

Coin-In Revenue Percentage

2010 $2197992570 $84137824 383%
2011 $2170038851 $78953449 3.64%

2012 $2079308653 $75570373 3.53%

2013 $2128917671 $78138590 3.87%

2014 $2173869302 $83258130 3.83%

The table that follows provides adjusted hold percentages increased by 0.25 percent to 2.0 percent Highlighted In

red are the
resulting values that are equal to or hIgher than the hold percentage reported by the balance of the

market during each year Notably the 1.0 percent adjustment referenced in the hypothetical would have still left the

Peppermill below the overall market average in each year during the study period figures in red reflect hold

percentages higher than broader market average excluding the Peppermlli

Adjusted Slot Machine Hold Percentages
Increase Compared to Historical Hold Percentage

Adjusbient Factor

0.25% 0.50% 0.75% 1.00% 1.25% 150% 1.75% 2.00%

2010 4.08% 4.33% 4.58% 4.83% 5.08% 5.33% 5.58% 5.83%

2011 3.89% 4.14% 4.39% 4.64% 4.89% 5.14% 5.39% 5.64%

2012 3.88% 4.13% 4.38% 4.63% 4.88% 5.13% 6.38% 5.63%

2013 392% 4.17% 4.42% 4.67% 4.92% 5.17% 542% 5.67%

2014 4.08% 4.33% 4.58% 4.83% 5.08% 5.33% 6.58% 5.83%

I3
Transcript of the Nevada Gaming Commission February 2014 Agenda February 20 2014 at page 26

14Data provided by Peppermlli PM 2845-2992
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The table that follows summarizes the incremental amount of gaming win generated by the Pepperrnlff assuming ils

volume of play was unchanged and the companys slot hold was increased by value between 0.25 percent and 20

percent This results In an Increase In slot machine revenue of somewhere between $26.9 million and $215 milton

This analysis does not attempt to adjust for changes In play coin-in resulting from higher hold percentages but

instead relies on histodcal known volumes in play

Increased Slot Machine Revenue at Higher Hold Percentages

Holding Constant Total Slot Play Coin-In

inmllllons

Adiuethent Far
0.25% 0.50% 0.75% 1.00% 1.25% 1.50% 1.75% 2.00%

2010 $5.49 $10.99 $16.48 $21.98 $27.47 $32.97 $38.46 $4396

2011 $5.43 $10.85 $16.28 $21.70 $27.13 $32.55 $37.98 $43.40

2012 $5.20 $10.40 $15.59 $20.79 $25.99 $31.19 $36.39 $41.59

2013 $5.32 $10.64 $15.97 $21.29 $26.61 $31.93 $37.28 $42.58

2014 iZ i2 $21.74 $21i1 121 IQi
Total $26.88 $53.75 $80.63 $101.50 $134.38 $16125 $188.13 $216.00

The sole remaining factor In this hypothetical Is what the Peppemilli would ha been
willing to pay to obtain the

knowledge that ts hold percentages could be increased by 1.0 percent Assuming midpoint rate of 25 percent

would mean that the Peppermili would have spent approximately $5.4 million per year to generate approximately

$21.4 million per year The table that follows provides range of values based on 4.5 years of reasonable royalties

0.25%

10% $2.41

15% $3.82

20%

35% $8.44

40% $9.65

45% $10.86

50% $12.06

Estimated Royalty Matrix

Cumulative 2010-2014

in rnhiiions

reasonable royalty In the amount of $24.1 millIon would appear appropriate considering the facts and

circumstances In the immediate case

0.50%

$4.83

$7.24

.ntage Adjustment

1.25% 1.50% 1.75% 200%

$12.06 $14.48 $16.89 $19.30

$18.10 $21.72 $25.33 $28.95

60
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EXPERT WITNESS CREDENTIALs JEMY AGUER0

Professional and Business History

Principal Analyst

Applied Analysis June 1997-Present

Las Vegas Nevada

Market Analyst/intern

Coopers Lybrand L.L.R January 1996June l997 Financial Advisory Services Group

Las Vegas Nevada

Education

Juris Doctorate 2004

William Boyd School of Law

Curn Laude Deans Graduation Award

CALl Awards

Lead team of students who introduced and passed legislatIon in 2003 whIch clarified conflict fti

provision of the Nevada Revised Statutes as It relates to lottery payouts

Commerce Clause LimitaItons Nevadas Tax Debate of 2003 Review and Analysis

Recommended for submission to the Tannenwald Competition 2003

Keeping Pace with Technoloav The issue of State and Local Taxation of Internet Sales 2003

State and Local Taxation of Securttlzatlons 2003

Bachelors Degree Hotel AdminIstration 1997

University of Nevada Las Vegas

Curn Laude Wni Weinberger Graduate Award

Undertook special course of study under the direction of Dr Shannon Bybee focusing on economics

finance impact analysis and market analysis

Elected Student Senate Representative 1995 1996

Student AssocIation Executive Board 1995 1996

OrganIzed and led team of students that drafted and adopted organizational constitution and bylaws
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Selected Project Experience

Retained by the City of Las Vegas to review and analyze foreclosure trends throughout southern Nevada

The comprehensive analysis considers foreclosure volumes pre-foreclosure activities and the disposition of

foreclosed properties

Retained by Pisanaill Bios as an expert witness for the defendant in case Involving the temporary

suspension of construction and evolving economic conditions In dispute between development company
and national home builder was asked to review and comment on changing economic conditions

Retained by the State Bar of Nevada to develop and evaluate financial strategies related to the disposition

and potential acquisition of real property In connection with this analysis AA was also asked to evaluate the

southern Nevada economy and commercial real estate sector relative to project feasibility

Retained by Boles Schliier Flexner as an expert witness for the defendant in case involving loan

agreement between Plainfleid Specialty Holdings ii and VV Ventures Operations was asked to

determine whether material adverse effect had occurred in the context of whether funding of the loan

should continue and to review aspects related to the viability of the prect

Retained by the Regional Transportation Commission of Southern Nevada to review the reasonableness of

the best and final offers submitted by Veolia Transportation and First Transit for fixed route services in

southern Nevada Analysis was used In the Regional Transportation Commissions determination in

awarding the service contract valued at more than $600 million Notably was originally contacted by

both Veolia Transportation and First Transit to anaiyze the reasonableness of the offers on their behalf Both

parties agreed to allow us to review the contract for the Regional TransportatIon Commission as an

independent and objective third party

Retained by Zuffa Inc the parent company of the Ultimate Fighting Championship UFC to undertake

series of pm-and post-event economic and fiscal impact studies These studies have been completed not

only for the UFCs Las Vegas-based events but also for events throughout the United States in Canada

Mexico Brazil Australia Germany and other host jurisdictions around the world

Retained by Station Casinos to review and monitor economIc activities in southern Nevada on monthly

basis has also prepared number of presentations and analyses for Station Casinos relative to the

projection of key demand variables geographic concentrations of foreclosure activity various forms of

measuring Inflation the Impact of
rising gasoline prices and economic trends In other markets throughout

the United Stales

APPLIED ANALYSIS
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Retained by Coyote Spings Renewable Ventures to explore labor supply-demand considerations under

existing market dynamics at the time southern Nevada had 15-percent unemployment rate as well as to

develop cost-benefit analysis for development of wind turbine manufacturing plant at the Coyote Spngs

site

AA was retained by Steer Davies Gleave to develop range of projection scenarios for southern Nevadas

tourism lndusty to assist the company In evaluating the market potential of high-speed rail service

between Las Vegas and southern California

Retained by the City of Henderson to review and analyze the economic and fiscal impacts of the legislation

during the 2011 Regular Session of the Nevada State Legislature The focus of Mts effort was specific
to

legIslation with the
potential

to impact local governments

Retained by BrightSource Energy to review and analyze the economic and fiscal impacts associated with

the development of uthity-scale solar energy generation facility located In both Nevada and California

Retained by Starwood Capital Group to research and analyze macro and micro economic conditions

potentially Impacting select set of gaming properties In the southern Nevada market

Retained by Odyssey Real Estate CapItal and Lone Star Investments to provide general overview of Las

Vegas market conditions as well as how southern Nevada Is positioned relative to post-recesslonay

recovery and longer-term growth

Retained to
identify and review the most favorable locations to site number of Steak Shake restaurants

In the southern Nevada region

Retained by the Nevada insurance Council to review and analyze the potential Impacts of proposed

legislation that uld have disallowed consideration of credit scores In pricing insurance coverage Our

analysis reviewed the Impact of similar inItiatives In other areas of the United States and compiled impact

data from state Insurers covering more than 70 percent of the Insured population

Retained by Boyd Gaming Corporation to review and analyze economic conditions in the southern Nevada

market and to prepare series of projections relative to population employment Income and locals gross

gaming win Projections were presented to the companys top management and Its board of directors

Retained by Big Traffic Mass Media to review analyze compare and contrast the reach of mobile billboard

advertising as compared to other forms of outdoor advertising

APPLIED ANALYSIS
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Retained by Pisanolli Bios as an expert witness for the defendant In case InvoMng changes to Mandalay

Bay that tenant claimed adversely affected their restaurant and nightclub operations was asked to

review economic conditions the classification of key property elements and to overview the history of

nightcJub openings and closings within the southern Nevada tourism market

Worked
jointly

with the Nevada Secretary of States office to analyze business
filing

data as leading

indicator of Nevadas economic
activity

Our analysis ultimately led to the development of the Qua/fatly

Economic Business ActivilyReport released by Secretary Miller

Retained by Harrahs Entertainment Inc now Caesars Entertainment Inc to prepare fiscal and

economic impact statement for the development of an arena along the Las Vegas Strip The analysis

included survey of consumer sentiment relative to various altematLve funding strategies as wail as an

estImate of incremental retail sates and use tax yields within the resort corridor

Retained by the Regional Transportation Commission of Southern Nevada to evaluate the
potential

economic and fiscal impact of indexing Clark Countys fuel tax to the Consumer Price index The analysis

included an analysis of the impacts on the RTCs operations as wall as the Impacts on various consumer

groups

AA was retained by Wolf Rifkfn Shapiro Schulman Rabidn LLP as an expert witness for the plaintiffs in

case brought against Platinum Hotel aM was asked to review various claims and representations made to

investors by the developer

Retained by Southern California Edison and Lewis Roca to estimate the economic and fiscal Impacts

associated with the development of approximately 35 miles of
electricity transmission lines and related

facilities In the southern portions of California and Navada the project is known as the Eldorado-lvanpah

Transmission Project

Retained by Kemp Jones as an expert witness for the defense in case brought against Scott Financial

Services regarding non-performing investment in the now defunct Manhattan West project aM was asked

to review market conditions underlying the credit display

Retained by Pinnacle Homes to evaluate the potential costs and benefits of implementation of sprInkler

requirement for one and two family homes in Clark County Nevada

Retained by the Las Vegas Convention and VIsitors Authority to review and analyze the economic impacts

associated with its various operations and southern Nevadas tourism Industry generally Reports have

included the Impact of LVCVA operations on the community visitors tax contribution major tax payments

by hotel casino operations advertising and marketing program return on investment analyses fiscal

APPLIED ANALYSIS
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contribution to school and road construction programs the relative dependence of the economy on tourism

actMties trends in international visitation and other similar topics AA also prepares quarterly national

economic briefing and tracks sector trends on behalf of the LVCVA

Retained by the Nevada Housing Dvision to evaluate the market potential for two proposed mixed-use

multi-family projects in the southern Nevada area Other elements of the projects analyzed included limited

retail daycare facilities or other ancillary uses in support of the ptirnaiy residential element

Retained by Harbst Gaming Inc now Affinity Gaming Inc to conduct primary market research on

consumer activities for its Prlmm Valley Casinos The analysis included number of surveys of existing

clients lost clIents and those traveling over Interstate 15

Retained by company seeking to provide taxi services in Reno and Sparks Nevada to evaluate

competitive concentrations relative to the requirements of Nevada Revised Statutes 706.8827 and where

possible to gauge the depth of the market and to
identify potentially underserved segments was also

asked to review the operators financial pro formas and other budget documents to develop conclusions

relative to the market growth necessary to make the operator profitable

Retained by Cx Communications to review and analyze market condItions in southern Nevada and to

prepare presentation to be detivered to the companys key staff and management on key trends with the

potential to impact service demand

Retained by Chapman Law Firm as an advisor and potential expert witness in land condemnation and

eminent domain actions in Clark County Nevada

Retained by Presidential Suites to evaluate alternative strategies for the companys Las Vegas real property

holdings In
light of current realities and expected market conditions Essentially highest and best use

analysis AA reviewed the potential marketability and financial productivity of multiple alternative uses for

parcels

Retained by the Associated General Contractors to review analyze and monitor economic conditions

Impacting the construction and development industries AA produces quarteriy economic briefing for the

AGC that is routinely distributed the AGCs members the media and state and local elected officials

Retained by the City of Las Vegas Office of Business Development Redevelopment Division to review and

analyze the economic and fiscal impact associated with the development of the Las Vegas Museum of

Organized Crime and Law Enforcement

APPLIED ANALYSIS
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Retained by the Regional Transportation Commission of Southern Nevada to evaluate the impacts of traffic

congestion Into and out of Boulder City resulting from changes In traffic patterns after the opening of the

Mike OCallaghan Pat Tiliman Memorial Bridge The analysis Included survey of local businesses and

Included calculation of the value of drive-in visitor traffic primarily origlnang from feeder markets In

Phoenix Arizona

AA was retained by Holland Hart LLP as an expert witness for the
plaintiff in case Involving Wells Fargo

Banks financing of commercial retail development located at the southwest corner of Blue Diamond Road

and Buffalo Drive at the Mountains Edge master-planned community In the southwest portion of the Las

Vegas valley the project has been known as The Edge AA was asked to review and analyze the

reasonableness ofihe projects development plan given present economic realities

Retained by the Las Vegas Valley Water District to review and analyze changes in economic conditions and

to project connection charges sourced to new development activity

Retained by Coyote Springs Investment to review the economic and fiscal impacts associated With the

development of 21142 acre master planned community located in Clark and Uncoln County Nevada

This analysis was updated several times and used for multiple reasons including without limitation

hearing on water resource allocation before the Nevada State Engineer

Retained by the Nevada Resort Association to summarize the economic and fiscal impacts of Nevadas

tourism industty AA routinely updates the Associations website and fts materials

Retained by the Las Vegas Chamber or Commerce to review analyze and report on Nevadas education

system Including comparative analysis of student performance the ldontificaUon of statistically significant

factors In predicting student academic success operating and
capital funding levels and alternative

legislative strategies The analyses were used by the Chamber as well as the Nevada State Legislature in

developing education reform strategies during the 2011 Legislative Session

Retained by King Midas World Entertainment to review and analyze the potential market for US play-for-

fun and Italian-based casino gaming website based on the theme and characters of the book The Seven

Sins The Tyrant Ascending

Retained by the Clark County School District to review economic fiscal and policy Issues potential Impact

on the states schools

Retained by the Clark County Flood Control District to review analyze and quantify the potential economic

Impacts associated with the Districts long-term construction master plan

APPLIED ANALYSIS
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Retained by the Capitol Company to review and analyze the potential Impact of
legislation and Initiatives In

the state of Nevada

Prepared seiles of presentations reports and analyses for Nevada-based community bank on national

regional state and local economic conditions Presentations were prepared and delivered monthly to bank

staff with ad hoc analyses on specific economic and real estate related Issues

Retained by the Las Vegas Chamber of Commerce to review financial disclosures required of local

governments by Nevada Revised Statute 288 after creating or modifying collectively bargained labor

agreements

Retained by General Moly Inc and Galiatin Public Affairs to obtain primary research data on residents

percopUons of General Moly and its proposed Mt Hope Mine The Mt Rope Mine Is located In Eureka

County Nevada

Retained
Jointly with Hobbs Ong and Association by the Nevada System of Higher Education to review

cost-savings initiatives sourced to internal servIce departments

Retained by the Plceme Group to review analyze and monitor supply and demand trends for multi-family

residential products in both southern Nevada and the Phoenix metropolitan area

Worked cooperatively with Opportunity Village local non-profit organization that provides care and rk
opportunities for those with mental

disabilities to develop an economic and fiscal Impact statement for the

organizations operations The analysis which is used routinely by the organization demonstrates that the

organization not only provides hundreds jobs for people who vuld not otherwise have them but also

saves the state more than $10 million annually In reduced public seMce costs

Retained by the Building Jobs Coalition to
identify

and analyze potential economic development strategies

AA ultimately produced report entftled Creating 100 j00 Nevada Jobs as well as websfte that

summarized the key findings of our review and analysis The report was used by the Coalition in revising the

Nevadas economic development policies

Retained as part of consultant team asked to review and provide recommendations to restructure Washoe

County Internal service department functions

Retained by the City of Henderson to prepare an economic and fiscal inipact analysis pursuant to Nevadas

Community Redevelopment Law NRS 279.573 et seq The update was required due to changes In the

local economy that necessitated reevaluation aH of Its land planning efforts including those such as the

Cornerstone Redevelopment Area

APPLIED ANALYSIS
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Retained by the Silverton Hotel and Casino to review and analyze the local market relati to the potential

acquisition of the neighborhood casino hotel in southern Nevada

Retained by the Retail Association of Nevada to review analyze and monitor retail trends throughout the

state of Nevada This analysis has produced number of reports on key consumer spending and retail

business trends Al also prepared number of comparative analyses on economic trends for the

Association as well as report on the potenhial impacts of legislation seeking to change Nevadas affiliate

nexus laws relative to required collection of sales tax by some Internet based retailers

Retained by Rational Services Umiled subsidiary of PokerStars to review and analyze the economic and

fiscal Impacts of
legalizing Internet Poker In the State of Nevada Our analysis was delivered to the Nevada

State Legislature during its 2011 Session

Retained by American Medical Response and MedicWest ambulance to review and analyze the economic

Impacts associated with emergency medical services In the southern Nevada region

Retained by Gordon Sliver and the Tavern Owners Association to review and analyze the economic and

fiscal impacts of the Nevada Clean indoor Air Act

Retained by the Nevada Development Authority to review analyze and monitor the economic and fiscal

Impacts of Nevadas economic development policies and the Initiatives undertaken by the Authority The

results of our analyses include quarterly economic development tracking brief as well as In-depth

presentations prepared for the Nevada State Legislature in both 2009 and 2011

Retained by Wynn Las Vegas to review and analyze the economic and fiscal Impact of various
legislative

initiatives

Managed team of analysts in support of Clark Counts Community Growth Task Force The Task Force

met for one-year and was charged with the review of growth-related issues In Southern Nevada and to

develop series of recommendations on how growth might be most
efficiently managed into the

foreseeable future Al was tasked with review of underlying economic issues as weli as series of

benefit-cost analyses for high-priority strategies In addition Community indicators Program was also

created by Al in support of the Task Forte efforts

Expert witness for the defense In dispute InvoMng the Conrad-Majestic hotel/condominium project in Las

Vegas Nevada Specifically Al was retained to review and analyze historical and current market conditions

relating to the absorption and
pricing

of luxury condominiums in the Las Vegas market

APPLIED ANALYSIS
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Developed and anaiyzed alternative property tax modifications on behalf of the Nevada State Legislature

and Office of the Nevada Governor Project included the compilation of parcel-level data i.e just over one

miOlon parcels for Nevadas 17 counties and the development of an econometric model that allowed for

real-time what-If scenario analysis Ms model was used to compare and contrast the fiscal and economic

impact of several hundred alternative proposals

Selected to chair the Govemos Task Force on Tax Policy Technical Working Group In doing so served as

the
principal analyst for the Task Force and co-authored Its 1200-page report The Task Force reviewed

Nevadas economy and Its fiscal system as wail as developed series of recommendations aimed at

addressing the states long-run revenue-expenditure Imbalance The Task Forces report has been caHed

the most comprehensive study of Nevadas fiscal system In the States history

Prepared review of the economic fiscal and social impacts that the
hospitality industry has on the State of

Nevada This review Included consideration of direct and Indirect errrpioymen wage and output impacts

The project also required an in-depth analysis of Nevadas municipal revenue and expense structure State

county and local taxes were analyzed and the
hospitality industrys contribution estimated Social Impact

factors reviewed included population growth employment and unemployment public service costs social

assistance programs crime rate and underage and problem gamblIng In addition the evolution of the

gaming and hospitality Industry Nevadas regulatory structure and current market Indicators were also

reviewed

Expert witness for the defense in dispute invoMng the sale of the property upon which the Krysfle Towers

project was to be built Speciflcaliy AA was retained to review and anaiyze historical and current market

conditions relating to the absorption and pclng of iuxury condominium units in the Las Vegas market

Retained by the Las Vegas Chamber of Commerce to review analyze and report on fiscal Issues affecting

the state of Nevada Analyses included detailed review of pubflc employee wages and salaries Nevadas

Public Employee Retirement System post-retirement health care and various budgeting polIcies The

analyses were used by the Chamber as well as the Nevada Slate Legislature In making significant reforms

to public employee benefits in 2009 and 2011

Retained by MedlcWest Ambulance to compart and contrast public sector and private sector ambulance

servIce costs The analysis was ultimately used by MedlcWest to put down an initiative by the North Las

Vegas Firs Department that would have diverted number of emergency medical transports from

MedlcWest to the fire department as revenue generating measure

Retained by the Large-scale Solar AssocIation to provide comparative analysis of potentIal tax burdens for

prototypical 100-megawatt utility
scale solar

facility in Nevada ArIzona and California AnalysIs presented

to the 2009 SessIon of the Nevada State Legislature and used in developing the states abatement strategy

APPLIED ANALYSIS
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Retained as part of team of business and community leaders opposed to the passage of the Tax and

Spending Control for Nevada Initiative TASC Analysis included review of the potential Implications of

the Initiative as well as comparative analysis of alternative versions that were circulated This analysis was

introduced in the state court hearings on the matter and was utilized by the Nevada Supreme Court In

finding that TASC should be removed from the November 2006 ballot

Retained by Bailey Kennedy and Aspen Financial as an expert witness for the defendant in case involving

the performance of various real estate investments within the southern Nevada market AA was asked to

revIew and comment on changing market conditions

Retained by Ballard Spahr LLP as an expert witness for the defendant in case lnvoMng loan agreement

between Lehman Brothers and Trlmont Real Estate Advisor AA was asked to review and comment on

tourism sector conditions and the viability of project that proposed to acquire and renovate the Atrium

Suites Las Vegas Hotel

Retained by the City of Las Vegas to evaluate the economic and fiscal impacts of Its redevelopment area

actlvfties Analysis was used by the CIty and the Nevada State Legislature In revising Nevadas

redevelopment laws as they relate to the distributIon of tax revenue during the 2009 Session of the Nevada

Legislature

Expert witness for St Marys Hospital in its dispute against Renown Medical relating to unfair business

practices In the northern Nevada hospital market Analysis considered historical contract requirements

definition of the relevant competitive market and mathematical analyses of market concentration

Retained by the Association General Contractors to review and analyze the economic and fiscal impacts of

construction programs In the state of Nevada The analysis has been used by the Association and

Legislature to help preserve construction and even accelerate some
capital construction programs for roads

see Senate Bill 26d1 Special Session of the Nevada State Legislature

Retained as an expert witness by Coyote Springs investment LLC In Its petition to move water between

major basins in Nevada Analysis required review and comparative analysis of the economic benefits of

water use

Obtained analyzed and reported market-based data in support of
filings required in the acquisition of the

Mandalay Bay Reports by MGM MIRAGE This Included review and analysis of supply and demand

characteristics an extensive inventory of existing and future development locally regionally and nationally

and comparative analysis of performance-based statistics

APPLIED ANALYSIS
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Retained by the City of North Las Vegas to evaluate gaming market concentration Issues Specifically the

analysis considered current and projected development of restricted and non-restricted gaming licensees

relative to demand growth in the region

Acted as the lead economic and fiscal analyst in support of the Las Vegas Convention and Visitors

Authoritys $737-million facility enhancement program This Included comprehensive market analysis

internal and external return on investment calculations and the development of performance measurement

model in January 2008 the Convention Center Board unanimously approved the enhancement program

Retained by Credit Suisse First Boston to prepare review and analysis of market conditions in Clark

County Nevada Analysis Included review of supply and demand conditions In the single family and multi

family residential markets as well as the office Industrial retail and vacant land markets Also included

economic modeling of anticipated future performance and Identification of areas of opportunity

Managed preparation of regional demographic snapshot on behalf of the Clark County Department of

Child and Family Services The analysis Included detalied review and analysis of economic factors

Impacting demand for government programs as well as review and analysis of the departmenrs service

array

Retained by Snell Wilmer to analyze competitive market issues relating to taxi cabs in the Las Vegas

market Specifically an equilibrIum model was constructed projecting supply and demand based on

projection of underlying land use development The objective of the analysis was to determine if the

expansion of one company would adversely impact either existing operators or the level of service In that

companys primary trade area

Managed the review and analysis of several market feasibility analyses for developments ranging from high-

rise condominiums to retail centers Analysis Included review and analysis of supply and demand trends

and well as competitive profiling and site-related analyses

Prepared review and analysis of housing affordability Issues on behalf of the Southern Nevada

Homebuliders Association Analysis Included review of housing affordabtiity issues as well as price

stability
and market sustalnabifity Report was ultimately delivered to the Nevada State Legislatures Interim

committee on housing affordability

Retained by Clark County Nevada to provide expert testimony relating to economic conditions and cost of

living
escalation factors in the Countys arbitration with the Police Protective Association

Prepared review and analysis of residential and commercial development indicators for private

equltynvestment firm seeking to acquire construction materials company In southern Nevada This

APPLIED ANALYSIS
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analysis Included review of historical trends as well as 10-year projection of development activity It also

included review and analysis of major project activity

Retained by the California Ambulance Association to review and analyze market conditions economic and

fiscal impacting the states emergency medical transport service providers This analysis included survey

of selected providers and report detailing challenges facing the industry

Prepared an economic fiscal and community impact statement on behalf of the Nevada Cancer Institute

The analysis considered the economic fiscal and social benefits to the community of providing

comprehensive cancer care In Nevada It also considered the impacts of medical service provider cc

location and industry clustering

Prepared portion of the economic Impact statement for Southern Nevada Regional Transportation

Commission relative to the local government portion of the Las Vegas Monorail Project This study Included

detailed review of existing and future land use conditions for and %-mlie rings around each proposed

monorail station Existing and future land uses were then translated into Jobs wages and business output

The before and after conditions were compared to
identify the projecVs economic Impact

Seiected as part of consultant team asked to analyze the potential fiscal economic and social Impacts of

growth interruption In Southern Nevada This analysis required documentation of the state and regional

economy and projections at various levels of potential Impact it also required the coordination of regional

and national panels of economic experts as well as local working group of government administrators The

results of our analysis were delivered to various public bodies Including Clark Counts Rs9ional Planning

CommissIon and the State Engineer

Prepared comprehensive market analyses for number of development redevelopment aftematives for

resident-oriented gaming operator in Nevada Project consIdered the demographics of the primary trade

area likely capture rates site characteristics and potential service array

Selected as part of consutiant team asked to estimate the economic and fiscal Impacts of high-tech

manufacturing firms expansion Into one of seven U.S states This analysIs required an assessment of $1

billion development schedule over 13-year build-out period The analysis Included review of how states

would be Impacted fiscally and economically In terms of employment wages and output and tax

collections State and local taxes arid proposed Incentive packages were also reviewed as were labor

markets Infrastructure
availability and delivery cost constraints

Managed team of analysts asked to review the current and potential impacts of construction defect

litigation This analysis considered how construction defect laws affect home prices housing supply

competition and several other market variables it also considered how more limited supplies of affordable

APPLIED ANALYSIS
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housing might adversely affect Southern Nevadas labor market1 specifically as It relates to services

industes

Retained by the Bureau of Land Management to review and analyze the impacts of the release of 380 acres

of property for development In Carson City and Douglas County Nevada This analysis considered

economic fiscal and social impacts on an interconnected regional economic unit It also considered

number of alternative uses at the site from hotel-gaming to residential

Managed team of analysts asked to develop an information tracking system for the Clark County Air

Qualify Division This effort required the migratiOn of over 70 legacy databases Into one integrated

information system in performing this analysis our team identified nearty $1 million In billings that had been

missed or wrongly characterized by the legacy system

Selected as component of consultant team to review and analyze the operations of dverboat casino

hotel in Rock island IllInois This project included report that was ultimately presented to the states

legislature discussing the economic Impact factors created by dockside gaming versus mandatory cruising

for competitive facilities within the Quad Cities

Provided
litigation support services in mailer involving fees charged by contractor to dispose of medical

waste This analysis required reconstruction and review of accounting records as wail as comparative

analysis of services provided In Western States

Selected as part of consultant team asked to estimate the fiscal and economic impacts of 1900-acre

master planned community development in North Las Vegas Nevada This analysis required the

development of 20-year development absorption build-out schedule as well as estimates of public

revenues and public service costs

Retained by the Clark County Department of Aviation to review and analyze the value of land trades in the

5300-acre Clark County Cooperative Management Area This study required comprehensive review of

long-run value created by controlled development within areas impacted by McCarran International Airports

noise environs

Retained by the Clark County Department of Finance to project revenue streams at the county and township

level over ten-year projection padod This analysis considered revenues generated directly by the county

as well as distributions from state and federal sources

Managed comprehensive economic demographic and market analysis of Central City and Black Hawk

Colorado for national gaming operator This analysis Included review of hlstortcai supply and demand

condilions an examination of current and projected market performance an analysis of existing planned
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proposed and under-construction competitive gaming facilities survey of Infrastructure developments

and an analysis of historical existing and potential regulatory conditions

Selected as part of the consulting team asked to prepare 3000-acre redevelopment plan for the City of

North Las Vegas This project required estimates of financial feasibifity economic vitality development

trends and revenues likely to be generated via tax increment financing alternatives

Managed comprehensive economic demographic arid site analysis for proposed Native American

gaming facility In Southern California under the covenants and restrictIons of the Paia Band of Mission

Indians Compact This project Included the generation of performance estimates for twelve competitive

facilities revtew and analysis of existing demand and urban economic factors an analysis of

transportation and location restrictions and an analysis of the potential contribution of an innovative video

lottery
terminal required under compacted operations

Provided litigation support in class action lawsuIt where members of residential community claimed the

value of their property was decreased when public golf course was made private This analysis required

longitudinal study of home sales and pricing trends over five-year period

Selected as part of the team asked to develop parcel-level revenue maximization plan for local master

plan community deve1ops Specifically this analysis reviewed general pricing trends for the VaIleys major

master-planned communities versus those of the sublect developer The project also considered the relative

value of amenities and infrastructure Improvements offered by number of developers

Retained by the Clark County Regional Flood Control District In 1999 and again In 2002 to develop cost-

benefit analysis for the Districts flood master plan This project required consideration of inundation

reduction economic output and productivity emeiency management and several qualitative elements Our

1999 analysis was called model of government accountability by the Clark County Board of

Commissioners

Prepared and managed market analysis for convention and banquet facility
In the Las Vegas Valley for

local developer The prect Included review of existing planned proposed and under-construction

meeting facilities as well as five-year market prectlons

Selected as part of the team asked to review the potential coats and benefits of creating new local air

quarity control agency on behalf of Southern Nevada Regional Planning Coalition This analysis Included

review of existing operations staffing space requirements finding alternatives and potential single-agency

costs i.e the creation of fund balance
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Developed the absorption Urn ellne for the Clark County Southwest Study Area In support of public facilities

needs assessment In 1999 and again in 2003 ThIs analysis included the projection of land uses property

values population and employment densities occupancy rates and school enrollment

Worked as member of the team selected to prepare detailed site analysis of Las Vegas suburban casino

market as part of strategic plan for Nevada gaming corporation The work involved the se9mentatlon of

the market into compethive sub markets in order to
Identify those areas with greatest growth potential

Prepared an absorption study for 7500-acre tract of land located In North Las Vegas Nevada as part of

team reviewing the land on behalf of the United State Bureau of Land Management The study Included

annual absorption estimates by land use through the projects development as well as review of potential

changes to the developments land use mix

Designed developed and employed set of monitoring Indices specific to the Las Vegas gaming market

induding the Applied Analysis Gaming Index The publications have national distribution base and our

gaming index isa recurring feature in the States largest daily paper

Selected as member of the consuilant team hired to perform fiscal Impact analysis for the City of Las

Vegas This analysis Included the creation of an absorption model to
identify probable build-out patterns by

land use type These land uses were then translated Into own-source revenues and public service costs

using service standard method for the City through build out The revenues and costs were analyzed

under alternative economic conditions i.e population growth rates to determine whether existing revenue

sources were sufficient to fund the public services demanded

Generated fiscal impact model that was used to estimate the impact of waste management contract

extension with governmental service provider This model balanced the net present value of the cost to

comply with the projected value of the expected contract extension ultimately determining the ubreak.evenl

point

Selected as part of the consulting team that prepared market study stie analysis and fiscal forecast for

mixed-use rural entertainment facilIty In Nevada on behalf of an International development company The

facility included hotel Class ill casino RV park convenience store and gas station

Worked as part of team charged with evaluating the potential Impacts of business tax Initiative

proposed to be levied in the State of Nevada significant portion of this study included detailed review of

economic diversification throughout the Western United States and in Nevada Diversitys effects on the

States revenue-generating powers were also considered
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In 1999 and 2000 selected as part of the team engaged to estimate the absoiplion timeilne for series of

viilages within major master-planned community This Included detailed review of economic and

demographic conditions and an econometric projection of both supply and demand The project was

performed as part of thespeclal Improvement district process

Designed database application for Palm Pilot handheld computers which allows users to Identify search

sort and update an extensive series of data on Las Vegas office industrial and retail markets

From 1996 to the present performed andlor managed an ongoing quarterly report reviewing existing and

projected trends In the office industrial and retail market for Southern Nevadas commercial real estate

community In 2005 vacant land apartments and luxury condominium reports were added to Ms

publication list These analyses include review of urban economic conditions competitive facility profiles

and three-year performance projection of both supply and demand for the companys existing and

proposed procts DurIng 2004 and 2005 AA was the sole provider of economic information for

Propertyilne Nevadas largest on-line commercial real estate
listing service

Worked as part of the team charged with generating socioeconomic estimates and projections for the Clark

County Las Vegas Regional Transportation Commissions Planning Variable Update 1998 and 2000

Specifically our role involved establishing baseitne estimates and generating trend Information on

population employment housing units and household income for 1140 traffic analysis zones through the

year 2020 Our role further lnived the coordination of geographic Information systems the integration of

the planning data from several independent jurisdictions and public agencies relational database

management and econometric modeling

Pecforrned numerous highest and best use studies for developments throughout the Las Vegas Valley

These studies have been for properties as diversified as hotel-gaming establishments to condominIums to

retail strip centers Generally speaking these studies Include comprehensive review of locational factors

area economics and demographics existing and potential competitive supply existing and projected

demand project development costs and maximal use analysis

Prepared an economic model designed to run what ir scenarios for solid waste disposal firm The model

was used to assist the company in its negotiations with local government regarding the potential value of

proposed contract extension and the potential cost of complyIng with the United States Environmental

Protection Agency administrative order dealing with waste storage at the Sunrise Mountain Landfill Facility

Worked in conjunction with prominent financial advisoiy services firm to prepare review of cash handling

procedures for White Pine County Nevada The review included diagnostic of existing policies revised

set of cash handling procedures and series of Internal audit checkpoints
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Reviewed and analyzed the Clark County Las Vegas School Districts school-siting methodology on behaff

of major Nevada development corporation

Managed review of operations at the departmental level for gaming corporation in Biloxi Mississippi

This project focused on cost control procedures implemented with the goal of increased revenues at the

EB1TDA line

Conducted an industrial site selection analysis for manufacturing and distribution firm The project

included the analysis of available pamela relative to zoning visual perception location accessibility to rail

service local roadways and freeways topography easements rood zones and other site-related issues

Selected Presentations

Presenter The Numbers Tell the Story Preview Las Vegas January 2015

Presenter The 2014 Las Vegas Perspective Lee Vegas Perspective MnueJMeetIng March 2014

Presenter How Far Weve Come Preview Las Vegas January 2014

Presenter Wired for the Future Las Vegas Perspective Annual Meeting April2013

Presenter Opportunity Is Everywhere Preview Las Vegas January 2013

Presenter The 2012 Las Vegas Perspective Las Vegas Perspective Annual Meeting Marth 2012

Presenter Reset Rethink Rebuild PrevlewLas Vegas February 2012

Presenter Reinventing the Las Vegas Economy Las Vegas Perspective Annual MeetIng April
2011

Presenter The Rise and Fal of the Next Great Economy Preview Las Vegas February 2011

Presenter The Impacts of the Financial Crisis on the State of Nevada Federal Financial CrisisInquiry

Commission September2010

Presenter Dealing with the New Normal Western Legislators Conference September 2010

Presenter Signs of Life Preview Las Vegas February 2010
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Presenter The Glass is Half Empty The Glass Is Half FuIr Las Vegas Perspective Annual Meeting April

2009

Presenter Top 10 IndIcators to Watch Preview Las Vegas February 2009

Presenter Charting the Course Las Vegas Perspective Annual Meeting April
2008

Presenter Ton 10 Indicators to Watch Preview Las Vegas February 2008

Presenter The Implications of Current Market Trends Las Vegas Perspective Annual Meeting April 2007

Presenter Economic Trends Impact Southern Nevada Multi-Housing Market SNMA Annual Trends

Conference February 2007

Presenter 10 Trends to Watch Preview Las Vegas January 2007

Presenter Luxury Condominium Market The State of the Industry Las Vegas High-rise Conference February

2006

Presenter 2003 Uonel Sawyer and Cothns Legislative Roundup The Fiscal Outcome of the 71 Legislative

SessIon

Selected Community Involvement and Awards

Alumni of the Yea William Boyd School of Law 2011

Board of Directors Nevada State Bank 2011

Hispanic of the Year Southern Nevada Latin Chamber of Commerce 2010

Member President Elect and President Nevada Child Seekers 2009-Present

Adjunct Professor HMD 401 Hotel Law William Harrah College of Hotel AdmInIstration 2006 to Present

Board Member RR Charitable Foundation 2009-Present

Member of the Board of Directors and Execuve Secretary 2010-2011 Opportunity Village 2009 to Present

Gubernatorial Appointee Nevada Housing StabIlaflon Task Force 2008 to Present

Chairman Technical Working Group Governors Task Force on Tax PolIcy December 2001 November 2002
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Member Clark County Organization Resource Review CommIttee June 2002

Nevada Taxpayers Association Good Government Special Recognition Award February 2003

Member Board of Directors Hispanics In PolitIcs 1999

Member and President 20101 Board of Directors Nevada Child Seekers 2009 to Present

Board of Advisors Nevada Council on Problem Gambling 1999 to Present

Insider Club Inductee The Ralston Report May 2003

Top 40 Under 40 In Business InBusiness Magazine 2001

Whos Who in Nevada 2002 to Present

Coach Juniors Basketball 2003 to Present

Coach Paseo Verde Little League Board of Advisors 2004 to Present

Publications In the Last Ten Years

Author Positive Oudook recurring series of monthly articles for Nevada State Bank November2011

present articles are available at https/fwww.nsbank.com/aboutlis/forecut/index.isD

Co-author lntellloence-Led Governance Establishing Meanlnful Community Indicators Presented at an

International conference on community monftodng In L.euven BelgIum June 2006

routinely produces written reports for our clients that may or may not be made available to the public by such

clients the nature of these reports are summarized In the sub-section Selected PmJect E.içoeilence

Witness Testimony or Depositions In the Last Four Years

Impacts of the Financial Crisis on the State of Nevada

Testified before the Financial Crisis Inquiry Commission whIch was created as part of the Fraud Enforcement

and Recovery Act Public Law 111-21 passed by the U.S Congress and signed by the President in May 2009

Southern Nevada Employment and Workforce Trends

Testified before the U.S Subcommittee on Education and the Workforce
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In re Club Vista Financial Services LLC at al vs Scott Financial Corporation et al

Case No A579963

District Court Clark County1 Nevada

Deposition

Service Employees Union international SEll Labor Relations Matter

Testified at heaiing before arbitrator as an expert wness on economic and employment issues in labor

dispute between the Las Vegas Convention and Visitors Authodty and Its iabor union

Waler Resource Matter Nevada Groundwater Basins 1801 181 182 194

State of Nevada Water Engineer

Testified at Hearing before the State of Nevada Water Engineer as an expert witness for the Southern Nevada

Water Authority

in re Las Vegas Development Associates KB Home Nevada Inc

Case No A566442

District Court Clark County Nevada

Deposition

In re Golden Road Motor inn dba Atlantis Casino Resort Spa Sumona Islam Grand Sierra Resort at al

Case No CVI2.01171

District Court Washoe County Nevada

Deposition and Thai

In re Jeffrey Softr at al Five Mile Capital Partners LLC at al

Case No 212-cv-01407.1JCM-GWF

United States District Court District of Nevada

Deposition

Testified beten 2009 and 2014 before the Nevada State Legislature county commissions and local

government boards on mufliple occasions

RIGHT TO AMEND OR SuPPLEMENT ANALYsIS

The analysis and conclusions contained in this report are subject to further revisions amendments and adjustments

as additional information may become available Mditlonaiiy may generate uàted or supplemental graphs

charts exhibits and/or analyses to assist in explaining conclusions at trial
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STATEMENT OF CoMPENsATIoN FOR ThE STUDY AND TESTIMONY

Applied Analysis will be compensated at an hourly rate of $400 for Jeremy Aguero and at blended average hourly

rate of approximately $200 for other professionals under the direction of Jeremy Aguero based on the actual time

required to complete this study and any testimony if deemed necessary Compensation Is not dependent on the

outcome of the litigation or any conclusIon In this report
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cdavis@cohenjohnson.com

255 Warm Springs Road Suite 100

Las Vegas Nevada 89119

Telephone 702 823-3500

Facsimile 702 823-3400

Attorney for MEI-GSR Holdings LLC dlb/a

Grand Sierra Resort

IN ASSOCIATION WITH

THE LAW OFFICES OF MARK WRAY
MARK WRAY ESQ
Nevada BarNo 4425

608 Lander Street

Reno Nevada 89509

Telephone 775 348-8877

Facsimile 775 348-8351

Attorney for MEJ-GSR Holdings LLC d/b/a

Grand Sierra Resort

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

MEI-GSR HOLDINGS LLC Nevada

Corporation dlb/a GRAND SIERRA RESORT

PEPPERMILL CASINOS iNC Nevada

Corporation d/b/a PEPPERM1LL CASINO
RYAN TORS an individual JOHN DOES I-X

and JANE DOES I-X and ABC
CORPORATIONS-X

PLAINTIFF MEI-GSR HOLDINGS LLC NEVADA CORPORATION D/B/A GRAND
SIERRA RESORTS DISCLOSURE OF REBUTTAL EXPERT WITNESS REPORTS

Plaintiff MEI-GSR HOLDINGS LLC Nevada Corporation d/b/a Grand Sierra Resort

hereinafter referred to as GSR by and through its counsel of record Stan Johnson Esq of

1700

COHEN-JOHNSON LLC
STAN JOHNSON ESQ

Nevada Bar No 00265

sj ohnsoncohenjohnson.com

CHRIS DAVIS Esq
Nevada Bar No 6616
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Cohenhiohnson LLC hereby submits and identifies its rebuttal expert witnesses and provides its

rebuttal expert reports pursuant to NRCP 16.1 a2 in this matter as follows

EXPERT WITNESS

Jeremy Aguero

Principal Analyst

Applied Analysis

6385 Rainbow Blvd Suite 105

Las Vegas Nevada 89118

Jeremy Aguero is expected to testify regarding the Rebuttal Expert Witness Report

prepared by Applied Analysis to counter any opinion or claims made the Defendants Experts

10 Anthony Lucas Ph.D and Stacey Friedman This report is comprised of opinions data

and any other information considered in forming said opinions his professional qualifications

12 and any other related matters

13 Gregory Gale

2216 Tedesca Drive

14 Henderson Nevada 89052

702456-4695
15

16 Gregory Gale is expected to testify regarding the Rebuttal Expert Witness Report

17
prepared by Gregory Gale to counter any opinions or claims made the Defendants Experts

18
Anthony Lucas Ph.D and Stacey Friedman This report is comprised of opinions data and

19 any other information considered in forming said opinions his professional qualifications and

20 any other related matters

21
Rex Carlson

do Cohen-Johnson LLC

22 255 Warm Springs Rd Ste 100

Las Vegas NV 89119

23

24
Rex Carison is expected to testify regarding the Rebuttal Expert Witness Report prepared

25
by Rex Carison to counter any opinions or claims made the Defendants Experts Anthony

26
Lucas Ph.D and Stacey Friedman This report is comprised of opinions data and any other

27
information considered in forming said opinions his professional qualifications and any other

related matters
28
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Charles Lombardo

do Cohen-Johnson LLC
255 Warm Springs Rd Ste 100

Las VegasNV89119

Charles Lombardo is expected to testify regarding the Rebuttal Expert Witness Report

prepared by Charles Lombardo to counter any opinions or claims made the Defendants Experts

Anthony Lucas Ph.D arid Stacey Friedman This report is comprised of opinions data

and any other information considered in forming said opinions his professional qualifications

and any other related matters

Plaintiff reserves the right to supplement the expert witness disclosure as further

io investigation and discovery may reveal additional information

11

12 II DOCUMENTS

13 October 15 2015 Expert Rebuttal Report Prepared by Applied Analysis

14 Plaintiff reserves the right to supplement the document disclosures as further

15 investigation and discovery may reveal additional information

16 October 15 2015 Expert Report Prepared by Gregory Gale

17 Plaintiff reserves the right to supplement the document disclosures as further

18 investigation and discovery may reveal additional information

19 October 15 2015 Expert Report Prepared by Rex Carlson

20 Plaintiff reserves the right to supplement the document disclosures as further

21 investigation and discovery may reveal additional information

22 October 15 2015 Expert Report Prepared by Charles Lombardo

23 Plaintiff reserves the right to supplement the document disclosures as further

24 investigation and discovery may reveal additional information

25

26

27

28
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Affirmaflon Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

Dated this 15th day of October 2015

COHENIJOHNSON LLC

By _/s/H Stan Johnson

STAN JOHNSON ESQ
Nevada Bar No 00265

sjohnsoncohenjohnson.com
CHRIS DAVIS Esq

10 NevadaBarNo.6616

cdavis@cohenjohnson.com
11 255 Warm Springs Road Suite 100

Las Vegas Nevada 89119
12 Attorney for MEI-GSR Holdings LLC d/b/a

Grand Sierra Resort
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Expert Rebuttal Report prepared by Jeremy Aguero
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Expert Report prepared by Charles Lombardo 99
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b certify that am an employee of COHENJJOHNSON LLC

and that on this date caused to be served true and correct copy of the PLAINTIFF MEI-GSR

HOLDINGS LLC NEVADA CORPORATION D/B/A GRAND SIERRA RESORTS

SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS on all the parties to this action

by the methods indicated below

_________ by placing an original or true copy thereof in sealed envelope with sufficient
10

postage affixed thereto in the United States Mail Las Vegas Nevada and

11
addressed to

12 by using the Courts CM/ECF Electronic Notification System addressed to

13 ROBISON BELAUSTEGUI SHARP LOW
do Kent Robison Esq

14 71 Washington Street

15
RenoNevada895O3

krobison@jbsllaw.com

16 Attorney for the Defendant Peppermill

17

__X_ by electronic email addressed to the above
18

_________ by personal or hand/delivery addressed to

19
by facsimilefax addresses to

_________ by Federal Express/UPS or other overnight delivery addressed to

20
DATED the 15 thy of October 2015

21

22

/s/Sarah Gondek
23 An employee of Cohen-Johnson LLC

24

25

26

27

28
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$2160
KENT ROBISON ESQ NSB 1167
krobison@rbs11aw.com
SCOTT HERNANDEZ ESQ NSB 13147
shemandezrbs11aw.com
THERESEM SHANKS ESQ NSB 12890
tsbanks@rbs11aw.com

Robison Belaustegui Sharp Low
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Attorneys for Defendant Peppermill Casinos

Inc d/b/a Peppermill Casino

10 IN TIlE SECOND JUDICIAL DISTRICT FOR THE STATE OF NEVADA

11 IN AND FOR THE COUNTY OF WASHOE

12

MEI-GSR HOLDiNGS LLC Nevada CASE NO CV13-01704
13 Corporation dlb/at GRAND SIERRA RESORT

DEPT NO B7
14 Plaintiff

BUSiNESS COURT DOCKET
15 vs

16 PEPPERMILL CASINOS INC Nevada

Corporation d/b/a/ PEPPERMILL CASINO
17

Defendant
18

______________________________________/

19

PEPPERMILL CASINOS INC.S RENEWED MOTION FOR PARTIAL SUMMARY
20 JUDGMENT REGARDING DAMAGES

FILED UNDER SEAL
21 DESIGNATED ifiGIILY CONFIDENTIAL INFORMATION

Confidential- Subject to Stipulated Confidentiality Agreement and Protectie Order Filed July 172014
22

To be Opened Only Upon Further Order of this Court or for the Sole Use of the Court and its Employees

23 Defendant Peppermill Casinos Inc Peppermill moves this Honorable Court for its

24 Order granting summary judgment against the Plaintiff MEI-GSR Holdings LLC GSR
25

pursuant to and in accordance with Rule 56 of the Nevada Rules of Civil Procedure This is

26 renewed motion because this Courts denial of Peppermills previous motion was without

27 prejudice pending additional discovery This renewed motion is based upon the attached points

28 and authorities exhibits and affidavit affixed thereto
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DATED this _____ day of November 2015

ROBISON BELAUSTEGIJT SHARP LOW
Professional Corporation

71 Washington Street

Reno Nevada 89503

KENTX ROBISON
SCOTT HERNANDEZ
THERESE SHANKS
Attorneys for Defendant

Peppermill Casinos Inc dlb/a Pepperinill Casino

10 POINTS AND AUTHORITIES AN AUTHORITIES IN SUPPORT OF PEPPERMILLS
RENEWED MOTION FOR SUMMARY JUDGMENT REGARDING DAMAGES

11

12 Peppermill is entitled to summary judgment regarding the issue of whether GSR

13 sustained damages After over two years of litigation intensive discovery and substantial motion

14 practice there is no evidence to support GSRs claim for damages under the Nevada Uniform

15 Trade Secrets Act See NRS 600A.050

16 II OVERVIEW

17 In its Complaint filed August 2013 GSR alleges that the Peppermil violated NRS

18 600A.030 by accessing to 15 par settings from GSRs slot machines Pursuant to NRS

19 600A.050 Plaintiff may recover damages for misappropriation of trade secret that include

20 loss caused by misappropriation

21 unjust enrichment caused by misappropriation and

22 in lieu of damages measured by the above damages actually caused by

23 misappropriation may be measured by the imposition of liability for

24 reasonable royalty for the misappropriators unauthorized disclosure or

25 use of trade secret

26 In this case GSR has admitted that it lost no revenue as result of the alleged

27 misappropriation It is precluded from seeking reasonable royalty because it is seeking other

28 losses caused by the alleged misappropriation It claims that it had to change locks on all of its
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slot machines because of Peppermills conduct See discussion Part VI infra GSR produced no

evidence of damages based upon unjust enrichment GSRs person most knowledgeable regarding

damages has no knowledge of any damages GSR through its expert also admitted there is no

evidence that the Peppermill used the pars obtained by Peppermills formeremployee Ryan Tors

Further GSR admits that it has no knowledge of any value derived by the Peppermill related to

obtaining GSRs pars In fact there is no evidence that pars have any value and GSRs most

prominent representatives concede that pars have no value

Despite this lack of necessary evidence of use and value GSRs only expert calculated

damages based upon reasonable royalty However the experts analysis fails to connect the

10 reasonable royalty to the facts in this case He refuses to associate the royalty to the time of the

11 alleged misappropriation Further his reasonable royalty calculation fails to address certain

12 necessary considerations such as reasonable profit margin for Peppermill and what how much of

13 the royalty relates specifically to the pars as opposed to other sources of information Summary

14 judgment as to damages under NRS 600A.050 should be granted

15 II STANDARD OF REVIEW

16 Summary judgment is appropriate when there is no genuine issue of material fact and the

17 moving party is entitled to judgment as matter of law Wood Safeway Inc 121 Nev 724

18 729 121 R3d 1026 1029 2005 internal quotations omitted see also NRCP 56c Summary

19 judgment is particularly appropriate to avoid needlessly trying an issue at trial McDonald D.F

20 Alexander Las Vegas Boulevara LLC 121 Nev 812 815 123 P.3d 748 750 2005

21 While the pleadings and other proof must be construed in light most favorable to the

22 nonmoving party that party bears the burden to do more than simply show that there is some

23 metaphysical doubt as to the operative facts in order to avoid summary judgment Wood 121

24 Nev at 732 121 P.3d at 1031 internal quotations omitted Instead the nonmoving party must

25 demonstrate the existence of genuine issue for trial and is not entitled to build case on the

26 gossamer threads of whimsy speculation and conjecture Id Internal quotations omitted

27 IlL UNDISPUTED MATERIAL FACTS

28 GSR concedes that the alleged trade secrets at issue in this case are those known
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in this litigation at Exhibits and which is slot machine information allegedly obtained by

Peppermills employee Ryan Tors on December 29 2011 and June 14 2014 respectively See

Exhibit Exhibits and to the Deposition of Ryan Tors September 19 2014

GSRs person most knowledgeable about damages testified that he has no

knowledge that OSR sustained any damages

GSRs initial damages expert David Schwartz Ph.D testified that his damage

calculation was inaccurate incomplete flawed and unreliable

GSRs second damages expert Jeremy Aguero testified that GSR suffered no loss

and Peppermill was not unjustly enriched Mr Aguero calculated reasonable royalty model

10 based upon Peppermills own data and publicly available information Mr Agueros calculation is

11 not based upon the pars set forth in Exhibit deposition Exhibits and but are based upon

12 unfettered access to GSRs slots for an 18-month period

13 GSR admits that there is no evidence that the pars were either used by Pepperniill

14 or disclosed to anyone outside of the Peppermill

15 SRs witnesses and experts Peppermills witnesses and experts and prominent

16 owners of the Northern Nevada casino agree that pars have no value

17 The foregoing demonstrates that there is no genuine issue of material fact and partial

18 summary judgment on damages is warranted

19 IV ANALYSIS OF EVIDENCE

20 Discovery has revealed two instances on December 29 2011 and June 14 2012 where Mr

21 Tors allegedly keyed slot machines at OSR before he was apprehended on July 12 2013 Two

22 emails and schedules of pars for those respective dates were produced by Peppermill executives

23 These have been marked as Exhibits and to the depositions taken in this case See Exh

24 These two exhibits are the only evidence of Peppermill keying GSR slot machines other than the

25 night that Tors was apprehended What Tors saw or obtained the day he was detained was not

26 given to Peppermill until discovery was initiated in this case

27
________________________

28
Tors fabricated some of his reports including the December 29 2011 report See Exhibit 13911-1403 1738-

11 2241-5 Excerpts from the Deposition of Ryan Tors Sept 19 2014 GSR concedes that certain pars were
oelaustegw
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Testimony of Craig Robinson

On November 2014 Peppermill took the deposition of GSRs witness most

knowledgeable about damages Craig Robinson See Exhibit 121-22 137-8 Excerpts of

Deposition of Craig Robinson Nov 2014 He conceded that he was specifically tasked to

testify about damages GSR sustained as result of Tors activities Id at 1411-13 271-3

Mr Robinson confirmed that there was no other person more knowledgeable about GSR

fmancial loss or damages than himself Id at 29-30 Further Mr Robinson had no personal

knowledge of any damages sustained by GSR Id at 35-36 Indeed Mr Robinson could not

quantify or identify what SRs damages are Id at 37 The only damages that Mr Robinson

10 could refer to was vague estimation of some $17000 that the GSR expended to change locks on

11 its slot machines.2 Id at 23-25 67 That information however was not reliable and was only

12 information related to him by GSRs lawyers

13 Mr Robinson was also produced as GSRs person most knowledgeable about any fmancial

14 harm caused to the GSR by Tors Id at 48 However Mr Robinson could not provide details

15 an amount or computation of those alleged damages Id at 53 Indeed he conceded that the

16 damages were unquantifiable Id at 6414-20 Mr Robinson further conceded that he would

17 also have to look at Peppennills marketing in information to identify damage Id at 60 To

18 date that has been done but revealed no evidence supportive of GSRs damage claim

19 Mr Robinson could not place value on the pars obtained by Mr Tors from the GSR

20 machines He frankly conceded cant determine the value.. Id 74 Mr Robinson also

21 conceded that he could not put an economic value on pars Id 77

22 Notably Mr RobinsonGSRs person most knowledgeable about damageshad no

23 knowledge about any damages to which GSR might be entitled under reasonable royalty theory

24 Id at 9020-919 However when testifying about issues related to reasonable royalty damages

25 Mr Robinson had no information Mr Robinson was unaware of any specific actions or use the

26 Peppermill made of the par information Id at 95 Indeed use is predicate to allowing

27 reasonable royalty damages under NRS 600A.050 Mr Robinson could only speculate as to

28 _________________________
Robs e1austsui

See discussion in Part VI infra

71
Washington St

Reno NV 89503

775 329-3151



Peppermills intent Id 956-20 He had no evidence of or information to suggest that

Peppermill used the information Tors obtained from GSR

Mr Robinson testified fifteen months after GSR filed its Complaint He testified as GSRs

most knowledgeable person about damages and he had no knowledge whether GSR sustained any

damages whatsoever In short Mr Robinsons testimony is conclusive evidence and an

irrevocable concession that GSR has no damages

Testimony of David Schwartz Ph.D

David Schwartz Ph.D was retained to offer expert testimony in this case on the subject of

damages sustained by 3SR by the misappropriation of trade Secrets by Defendant Peppermill and

10 to provide computation of damages as required by NRCP 16.1 See Exhibit Affidavit of

11 David Schwartz as attached to GSRs Third Supplemental Disclosure Pursuant to NRCP 16.1

12 Dr Schwartz was instructed by GSR to determine reasonable royalty See Exhibit 6015-23

13 Excerpts from the Deposition of David Schwartz Oct 21 2014 His theory required player to

14 play $40000000 on one slot machine for 20000 hours every hour of every day for 2.24 years Id

15 at 80 However at his October 21 2014 deposition Dr Schwartz conceded his damage model

16 was impossible his calculations were unreliable and inaccurate and that neither the Court nor

17 jury shouldrely on his testimony Id atp..6015-23 7919-886 9816-25 11113-11315 He

18 also conceded that his formula required data that could not be obtained legally Id at 84-8

19 Even if proper criteria were used Schwartzs formula requires $3132000 of cash played in the

20 slot machine to ascertain its par which Schwartz concludes is preposterous and concedes that no

21 one would ever do Id pp 93-95

22 In short Dr Schwartzs deposition testimony exposed his calculation to be unsupported by

23 fact law or logic His testimony is conclusive evidence that GSR has no damages.3

24 Testimony of Jeremy Aguero

25 GSR replaced Dr Schwartz with Jeremy Aguero as its new damage expert Mr Aguero

26 testified that GSR suffered no loss and Peppermill was not unjustly enriched due to Mr Tors

27 conduct See Exhibit 18-22 Excerpt from the Deposition of Jeremy Aguero Sept 15

28
Dr Schwartz also conceded that there wasnt any evidence that the par information obtained by Mr Tors was used
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2015 Mr Agueros June 2015 report in which he attempted to calculate reasonable royalty

was based upon the knowledge that the Peppermill could obtain from looking at its own records

and public documents generated by the Nevada Gaming Control Board See Exhibit 3-5

Expert Report Prepared by Jeremy Aguero June 2015 The $24000000 estimated damage

was wrong Mr Agueros Supplemental Amended Report based on the same data changed the

damage figure See Exhibit 3-6 Supplemental Expert Report Prepared by Jeremy Aguero

August 28 2015 Notably absent from both reports was reference to the par information set

forth in Exhibits arid

Realizing however that his report was flawed unreliable and that his opinion was not

10 connected to the facts circumstances or alleged trade secrets at issue in this case Aguero changed

11 his damage model at his deposition According to his testimony Mr Aguero now bases his

12 damage model on unfettered access to GSRs slot machines See Exh 33 6-346 Until now

13 GSR never alleged access as source of damages nor has it alleged that unfettered access is

14 trade secret The $8000000 reasonable royalty damage figure is predicated on the Peppermill

15 having unrestricted access to all of GSRs machines each and every day for period of 18 months

16 This model is contrary to the facts and circumstances of this case It is self-serving escape from

17 reality

18 Perhaps realizing that his analysis was divorced from the proper hypothetical negotiation

19 analysis see discussion Part V.B infra Mr Aguero opined that reasonably prudent buyer

20 would pay reasonably prudent seller $8000000 for unfettered access to GSRs slot machines

21 in hypothetical negotiation See Exh 9111-9216 11313-17 Yet he also concedes that

22 the hypothetical negotiations would not include any consideration of other gaming strategies slot

23 strategies casino operation strategies Id at 1685-16 This hypothetical is contradictory to

24 and inconsistent with the reality of the gaming market

25 Additionally Mr Aguero could not identifr any direct or circumstantial evidence showing

26 that Peppennill ever used or disclosed GSRs pars at his September 15 2015 deposition Id at 75

27 110 119-120 210 Nor could he identifr any evidence that Tors disclosed GSRs pars to anyone

28
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outside of PeppermilL4 Id at 75 124

At his rebuttal expert deposition on October 19 2015 Mr Aguero acknowledged that he

was assigned to determine the issue of use of GSRs pars See Exhibit 2513-15 Excerpt

from the Deposition of Jeremy Aguero Oct 19 2015 He unqualifiedly testified that he found

no evidence that Peppernaill used the pars obtained by Tors Id at 2019-23 Its true is it

not that you have found no evidence or information that would suggest that Peppermill utilized

the pars Tors obtained from the GSR Correct Is that correct A- Yes sir. When asked about

each of the individual pars set forth in Tors emails Mr Aguero could not identify any evidence

that any of the individual pars were used Id at 37-47

10 Later in the rebuttal deposition Aguero slightiy changed his testimony asserting that he

11 believed that Peppermill used GSRs pars even though he could not specifically identify how

12 On September 15th you had no information that the Peppermill used the

GSR pars to improve its product Correct

13 Thats correct

14
And youre changing that testimony now

No sir Im not
15

Okay As you sit here today Mr Aguero do you have any mformation to

16 suggest that the pars reflected on Exhibit and were used in any way by
the Peppermill to improve the Peppermills product

17 Yes sir believe they were

18 Okay Which one of the pars was used

19
cant tell that with any specificity

Id at 4516-463 see also p.7519-25 Q.. Tell me with some degree of specificity how
20

they actually used it Not how they could have how they did cant tell you
21

with any degree of specificity how the information that was obtained on -- or are specifically cited

22

on Exhibits and were specifically used on the casino management floor.
23

The best Aguero could muster was speculative position that Peppermill management
24

could conceivably have used the pars in conjunction with other unspecified in.fonnation in order

25

to better manage the Peppermill Id at 9614-9711 Mr Agueros conjecture is based upon his

26

unsupported notion that Peppermill used the totality of the information available Id at

27

28
This testimony was confirmed and reaffirmed at Mr Agueros October 192015 rebuttal expert deposition See
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10916-25 When requested to explain this totality of the information theory Mr Aguero

could offer no clear definition specificity or clarity His theoretical example of use is

The totality of information is extensive relative to what type of

information these folks have whether thats how players are playing the

games or how competitors are competing or advertising programs They
have remarkable amount of information

What one of those components that you just alluded to were changed by
the Peppennill as result of Exhibits and

cant tell you which one

11414-22 Without evidence of use there cannot be reasonable royalty As discussed in

depth below the plain language of NRS 600A.050 requires use before reasonable royalty damages

can be assessed Accordingly Mr Agueros reports and deposition testimony confirm that there is

10
no factual basis for reasonable royalty in this case

Testimony of Scott Bean

12
Scott Bean worked for the Peppermill before he became an Executive Consultant to GSR

13
and was designated as GSRs person most knowledgeable regarding whether the Peppermill used

14
benefitted from or derived value from GSRs par information See Exhibit 10 22-23 Mr

Bean testified that be had no knowledge about whether Peppermill used benefitted from or

16
derived value from the par information Mr Tors obtained from the GSR Id at 27-2 In short

17 GSR believes that there is no evidence of use benefit or value

18
Gaming Control Board Nevada Gaming Commission

19 On July 122013 the Gaming Control Board launched an investigation regarding the

20
Peppermills keying activities On February 202014 the Nevada Gaming Commission

21
conducted hearing See Exhibit 11 Gaming Control Board Partial Transcript Peppermills

22
owner and President Bill Paganetti confirmed that the information was never used by me or the

23
Pepperniill to gain competitive advantage over any casino frI at 59 This testimony was

24
confirmed by the regulators See Exhibit 12 Nevada Gaming Commission Stipulation for

25
Settlement and Order The Nevada Gaming Commission adopted the Boards fmdings that the

26
investigation revealed no evidence that the Pepperrnill used the pars obtained from GSRs slot

27
machines based on the keying activity of Mr Tors Id at p.4 4b

28
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Testimony of Bill Pa2aneftj

Mr Paganetti was deposed on April 2015 and testified that he received the par

information that Mr Tors obtained from the GSR However Mr Paganetti was also adamant that

there was absolutely no use made of the information obtained by Mr Tors See Exhibit 13 65-

66 Excerpts of Deposition of Bill Paganetti April 2015 Moreover Mr Paganetti

definitively testified that knowing his competitors par settings has no benefit whatsoever Id at

10-22

Testimony of Alex Meruelo

Peppennill took the deposition of Alex Meruelo who is the 75% owner of GSR See

10 Exhibit 14 Excerpts of Deposition of Alex Meruelo January 16 2015 Mr Meruelo was

11 unable to identify any losses caused by Tors gaining access to GSRs pars Id at 30-31 While

12 Mr Meruelo was adamant that the pars has lot of value when asked whether he woui pay for

13 another casinos pars he unequivocally stated that he would not pay for par information Id at

14 32-33 65-66 Mr Meruelos testimony is vital because it shows that GSRs ultimate

15 stakeholder does not believe that pars have any value His unwillingness to engage in

16 hypothetical negotiation of pay information demonstrates that as between Peppermill and GSR

17 there is no basis for reasonable royalty

18 Testimony of Tracy Mimno

19 On November 2015 Peppermill took the deposition of Tracy Mimno the General

20 Manager of.GSR See Exhibit 15 Excerpts of Deposition of Tracy Mimno November 2015

21 When asked if she would consider buying Peppermills par information she stated that she would

22 not Id at 285-287 Indeed she stated that it would be foolish to buy par information Id at

23 287 Further Ms Mimno as casino operator of GSR stated that Peppermills pars have no

24 value to her In part she admitted that pars lack value because they can be changed at the whims

25 of the operator Id at 287 In short GSRs top casino executive concedes that pars have no

26 value to casino operators.5

27
Ms Mimnos sentiment is echoed by other members of GSRs management team Terry Vavra GSRs Vice

28
President of Finance confirmed that the information obtained by Tors has no value because keying such small

number of machines does iiot provide any valuable information See Exiibit 16 962-6 Excerpts from the

UStegUl

Transcript of the Deposition of Terry Vavra
71 Washington St

Reno NV 89503

c7 329-3151



Statements from Northern Nevada Casino Operators

Peppermills rebuttal expert witnesses have relied on seven letters and statements from

several prominent operators and owners of Northern Nevada casinos See Exhibit 17

Peppermills Supplement to Disclosure of Rebuttal Expert Witnesses The owner of Wendover

Casinos David Ensign opines that the seven to nine par settings obtained by the Peppermill from

the GSR have absolutely no value Similarly John Ascuaga the former owner of the Nugget in

Sparks states that no reasonable and thoughtful casino operator or owner would pay any money

for license agreement to have access to the par settings of competing casinos

John Farahi the Co-Chairman and ChiefExecutive of Monarch Casino and Resort owner

10 of the Atlantis Casino Resort reviewed the par data at issue Mr Farahi states that the

11 information obtained by the Peppermill from the GSR is too limited to have any value to

12 reasonably prudent casino operator or owner He adds that he would pay no money whatsoever for

13 license to know or use the par settings that were obtained by the Peppermill from the ISR Russ

14 Sheltra and Ryan Sheltra the owner and General Manager of the Bonanza Casino respectively

15 state that casino operator would be foolish to pay money for the par settings allegedly obtained

16 from GSR In their estimation few pars from competitors casino floor are worthless

17 Gary Carano Chairman of the Board and Chief Executive Officer of Eldorado Resorts

18 also reviewed the pars obtained by the Peppermill from the GSR and concludes they have no

19 value He further states that he would pay nothing for such par information Jeffery Sin

20 President Chief Executive Officer and owner of the Cal Neva Hotel Casino states that if he were

21 asked to pay for to 15 par settings of slot machines at the Grand Sierra Resort or any other

22 competitive casino he would refuse to pay any money whatsoever Mitch Gardner Vice President

23 of Bordertown Casino states that the 13 pars theoretically obtained by the Peppermill from the

24 GSR are valueless

25 In sum these prominent operators believe that GSRs pars have no value and they would

26 not pay for them

27 Testimony of Toby Taylor

28 GSR designated and produced GSRs Slot Director Toby Taylor as its NRC 30b6
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witness regarding GSRs efforts to change the locks on its slot machines in 2014 Mr Taylor

admitted that GSR did not begin to change the locks until months after filing this lawsuit and

nearly year after Tors was detained at the CISR See Exhibit 18 at 30 Excerpts of Deposition

of Toby Taylor Mar 17 2015 While GSR ordered locks in April 2014 ISR had not

completed replacing all of the locks as of March 17 2015 Id at 25

ISR asserts that it spent $17479 for new locks and keys for all of its slot machines See

Exhibit 19 GSRs Invoice and Purchase Order Bates No GSROO100-CSR00102 However

of the 1136 slot machines on the floor of the GSR only 618 of those slot machines have received

new keys or new locks See Exh 18 251-10 GSR stopped the practice of putting new locks in

10 its slot machines in June of 2014 Id at 23-25 FromJune of 2014 forward no additional

11 machines were rekeyed or relocked Id 518 slots remain unchanged and are still vulnerable to

12 access by and through the use of 2341 master key Id at 29-30

13 Mr Taylors testimony regarding labor costs imprecise and incomplete When questioned

14 about these labor costs Mr Taylor stated as follows

15
The typical wage for the person who changes these out is what

16
Probably about 15 an hour average

So about $5 machine for labor You say 20 minutes 15

17 Yeah Sounds adequate yeah

18
Has anybody done that calculation

believe we looked at -- we put something together

Mr Taylor its myunderstanding that this is damage figure that GSR is

20 seeking to recover from the Peppermill

Have you been involved in tying to specify this amount of labor and
21 charges

22 Yes

Andwhatisit

Like said 20 minutes machine

24 Total For labor

25
dont have the total yet The project is not completely done yet

26
Id at 33 These approximated and speculated labor costs in conjunction with cost of the locks

27
__________________________

28
6Mr Taylor agreed to produce an expense schedule showing the man hours necessary to change the locks at the

GSR Then unexpectedly and contrary to the agreement reached at Mr Taylors deposition ISR asserted the

attorney-client privilege and has never produced the expense schedule Ii at 361.10 4719-493
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and number of locks actually changed are as close as GSR has come to providing evidence of

damages in this case

THERE IS NO EVIDENCE TO SUPPORT REASONABLE ROYALTY

As noted above the damages provision of NRS 600A.050 provides as follows

Damages include both loss caused by misappropriation and unjust enrichment

caused by misappropriation that is not taken into account in computing the

loss In lieu of damages measured by any other methods damages caused by
misappropriation may be measured by imposition of liability for reasonable

royalty for misappropriators unauthorized disclosure or use of trade secret

GSR has asserted both an actual loss theory of damagesnamely the cost of changing the locks of

its slot machinesand reasonable royalty theory However GSR failed to provide evidence to

10 support reasonable royalty theory There is nothing to support finding of disclosure or use

11 which is statutory prerequisite to fmd reasonable royalty

12 There Is No Evidence of Use

13 There are two fundamental types of evidence direct and circumstantial Direct evidence

14 is evidence which if believed proves the fact in issue without the aid of an inference Privette

15 Faulkner 92 Nev 353 356 550 P.2d 404 406 1976 Whereas circumstantial evidence is facts

16 from which inferences can be reasonably drawn Fairman Warden Nev State Prison 83 Nev

17 332 337 431 P.2d 660 663 1967 While direct and circumstantial evidence may be sufficient to

18 maintain claim mere speculation is insufficient Paulino Harrison 542 F.3d 692 700 9th

19 Cir 2008 GSR has provided no direct or circumstantial evidence of use only bare speculation

20 As starting point the Gaming Control Board concluded from its thorough investigation

21 that there was no evidence that the pars were used See discussion Part IV.E supra GSR

22 concedes that the Boards fmdings and the thoroughness of its investigations See Exh

23 12812-19 12922-1303 23 13-12 Additionally Aguero conceded again and again that

24 there was no direct evidence of any use See e.g Ed at 23712-16 .Can you show the

25 jury document any document exchanged in discovery or testimony that was given in discovery

26 that shows that the data in and were actually used No sir.

27 GSR appears to suggest that there is circumstantial evidence of use However Mr

28 Aguero GSRs rebuttal expert on use could not articulate any facts from which an inference of
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use could be drawn Id at 48-14-18 He concedes that there is lack of correlation between

Tors obtaining pars and Peppermills slot operations marketing or financial records

.. So again is there any specific thing that was done or said by the

Peppermill upon which you relied to suggest that it was used

May clarify It is the information from the GSR

Yessir.7and8

No sir

Is there any trend any financial record any document that has been

exchanged in discovery that substantiates -- that shows use

Not of the specific pars identified in Exhibits and

Youve seen all the revenue reports from the Peppermill

Ihave

10
Those revenue reports do not show evidence of use do they

11

Theres no correlation

Well they dont show evidence of use do they

12 Again theres no correlation The reason that say that --the brief answer

to your question is no they dont show use And the reason for that is that

13 they may have been changing pars and managing their casino for any
numbers reasons It was one portion of it So theres no correlation It also

14 doesnt show that they didnt use it But theres no correlation

15 Well you dont have proof that they did with respect to the financial

records

16
Absolutely true

17

And you went through every week of every year from 2010 to 2014 and
18 based upon your analysis of the par changes at the Peppermill reflected in

the penny reports those reports dont show use do they
17

Theres no correlation between them

20 Well think were saying the same thing but -- you dont fmd
correlation that proves use

21
That is correct

22 Thank you Same with the marketing stuff

23 Right Once there was no correlation didnt spend the time to try and

analyze whether marketing had made some change because there was no

24 correlation

Okay And can you specify what operational decision act or conduct
25 reflects use

26 cannot

27
See Exh 23317-2363

28
In short there is no evidence of useeither direct or circumstantial GSR is relying on

RobisonBe1auste
speculation and whimsy Partial summary judgment is appropriate
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There IsNo Disclosure

GSR concedes that the pars were not transmitted to anyone outside of few agents and

employees of the Peppermill Id at 5325-543 Based upon this undisputed fact there is no

disclosure To disclose something means to expose to view or make known or public See

Exhibit 20 Merriam-Webster Dictionary disclose http//www.merriam

webster.con-ildictionary/disclose last viewed November 18 2015 Accordingly in order for

disclosure to occur one must transmit or otherwise make known information to third party

Logically without third party there cannot be disclosure

Just as with the law of civil conspiracy disclosure cannot exist between employees their

10 corporate employer or the employers wholly owned subsidiaries because all of the actors are part

11 of the same legal body See Laxalt McClatchy 622 Supp 737 745 Nev 1985 Collins

12 Union Fed Say Loan Ass 99 Nev 284 303 662 P.2d 610 622 1983 An actionable civil

13 conspiracy is combination of two or more persons who by some concerted action intend to

14 accomplish some unlawful objective for the purpose of harming another which results in

15 damage.

16 There is no dispute that Tors was acting under Pepperinills control and within the scope of

17 his employment when he participated in the conduct that is the subject of the above-entitled action

18 Further Mr Tors and Peppermill have entered into an Indemnification Agreement whereby

19 Peppermill expressly agrees on the basis of respondeat superior to indemnity Mr Tors from any

20 adverse judgments related to the allegations in GSRs Complaint See Exhibit 21

21 Indemnification Agreement CSR admits there is no evidence that Tors disclosed the par

22 information to anyone outside of the Peppermill As matter of law there cannot be disclosure

23 reasonable royalty caimot be asserted on the basis of either use or disclosure in this case

24 There Is No Evidence to Support Reasonable Royalty

25 Borrowed from patent law reasonable royalty damages contemplate hypothetical

26 negotiation between the owner of trade secret and the alleged misappropriator means of

27 suppositious meeting between the parties the court calculates what the parties would have

28 agreed to as fair licensing price at the time that the misappropriation occurred See Vermont
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Microsystems Inc Autodesk Inc 88 F.3d 142 151 1996

GSRs Reasonable Royalty Calculation Abandons the Facts and
Circumstances of this Case

Case law requires that reasonable royalty damage model be connected to the facts and

circumstances of the case See University Computing Co Lykes-Youngstown Corp 504 F.2d

518 538 1974 holding that trade secret damages are controlled by the peculiar facts and

circumstances in given case Courts evaluating reasonable royalty damages under the Trade

Secret Act apply factors established in the patent context in Georgia-PacfIc Corp US

Plywood Corp 318 .Supp 1116 1970 The Georgia-Pa qfic factors are accepted as valid and

important factors in the determination of reasonable royalty rate in large part because they
10

connect reasonable royalty calculation to the facts and circumstances of particular case See

11

Uniloc USA Inc Microsoft Corp 632 F.3d 1292 1317-18 Fed Cir 2011 As modified for

12

use in trade secret cases some of the 15 Georgia-Pacflc factors are as follows

13

14 The commercial relationship between the plaintiff and defendant such as
whether they are competitors in the same territory in the same line of

15 business or whether they are inventor and promoter

16
The effect of selling the trade secret product in promoting sales of other

products of the defendant the existing value of the trade secret to the

17 plalntiff as generator of sales of its non-trade secret items and the extent

of such derivative or connected or conveyed sales

18 The duration of the trade secret and the term of the license

19
The established profitability of the product made with the trade secret its

commercial success and its current popularity
20 10 The nature of the trade secret the character of the commercial

embodiment of it as owned or produced by the plaintiff and the benefits to
21 those who have used the trade secret

22 11 The extent to which the defendant has made use of the trade secret and

any evidence probative of the value of that use

23 12 The portion of the profit or of the selling price that may be customary in

the particular business or in comparable businesses to allow for the use of
24 the trade secret or analogous trade secrets

25
13 The portion of the realizable profit that should be credited to the invention

as distinguished from non-trade secret elements the manufacturing

process business risks or significant features or improvements added by
the defendant

27 15 The amount that the plaintiff and the defendant would have agreed upon
at the time the misappropriation began if both had been reasonably and

28 voluntarily trying to reach an agreement...
Robison Belaustegul
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LinkCo Inc Fujitsu LW 232 Supp 2d 182 187 S.flN.Y 2002

Given the Georgia-Pacjflc factors overall importance to the methodology of reasonable

royalty analysis it is shocking that GSR has offered no evidence or opinions to support its

analysis In fact GSRs damages expert testimony does not truly contemplate hypothetical

negotiation between GSR and Peppermill at all Mr Aguero makes no reference to Georgia-

Pacc or the relevant factors Indeed parts of his analysis even contradict principals set forth in

the Georgia-Pa qflc factors as discussed below In short GSR fails to connect its reasonable

royalty calculation to the facts and circumstances in this case using the Georgia-Pacc factors or

otherwise and fails to connect the royalty to the time of alleged misappropriation

10 Instead of negotiating for the trade secrets at issuenamely the pars already obtained by

11 Mr TorsMx Aguero contemplates negotiation for Peppermills unfettered access of GSR

12 slot machines See Exh 9111-9216 11313-17 By looking to hypothetical negotiation

13 for unfettered access Mr Aguero has ignored the fundamental mandate of reasonable royalty law

14 he abandoned the facts of this case There is no evidence that the Pepperinill had unfettered access

15 to other casinos pars nor is it pled in the Complaint There is no evidence that the Peppermill

16 obtained access to GSRs par machines on more than two separate occasions separated by six

17 months See Exh. 2902-8

18 Mr Agueros hypothetical negotiation is based on false assumption It assumes that

19 casino operator would negotiate to buy access or par information without considering all of the

20 other pertinent and crucial variables that affect casino operations slot operations and marketing

21 strategies The evidence is to the contrary GSRs owners and managers concede that pars have

22 no value See discussion Part P1.0-H supra Moreover several prominent Northern Nevada

23 casino owners and operators agree that pars have no value See discussion Part P1.1 supra

24 Because there is no dispute pars are without value hypothetical negotiation would yield no

25 damages Mr Agueros access theory is false hypothetical that has no connection to the casino

26 industry the GSR and the Peppermill and the facts and circumstances of this case

27 III

28 III
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There Is No Evidence to Support Royalty for an 18-Month Period

Another thctor to consider is the duration of the hypothetical license See LinkCo Inc

Fujitsu Ltd supra 232 Supp 2d at 187 factor Here GSR asserts that the proper license

term is an 18-month period running from December 29 2011 the first date that Tors allegedly

obtained GSRs pars to July 12 2013 the date he was apprehended See Exh However

there is no genuine issue of material fact that the Jy pars at issue in this case are Deposition

Exhibits and which were obtained on December 29 2011 and June 14 2012 respectively

Indeed there is no evidence that the pars obtained on July 12 2013 ever made their way to the

Peppermill See Exh 2902-8 Accordingly at best the evidence only would support

10 reasonable royalty running for month period not an 18-month period

11 GSR Concedes that the Pars at Issue Have No Value

12 Among the considerations of the Georgia-Pacfic factors are the value of the purported

13 trade secret to the plaintiff and the value of its use See LinkCo Inc Fujitsu Ltd supra 232

14 Supp 2d at 187 factors and 11 GSR has stated clearly and unequivocally that it is relying on

15 the holding in University Computing Co Lykes-Youngstown Corp 504 F.2d 510 Ga 1974

16 Under this case the value of secret to the Plaintiff is an appropriate measure of damages at the

17 time the Defendant has in some way destroyed the value of the secret Id at 535-46 Even in its

18 interrogatory responses GSR relies on the proposition that where the Peppermill retains the use

19 of the secret and where there has been no effective disclosure of the secret through publication the

20 total value of the secret to the Plaintiff is an inappropriate measure See Exhibit 22 No 14

21 GSRs Answers to Peppermills Second Set of Interrogatories

22 Here GSR does not contend that the alleged secret has been destroyed Time and again

23 GSR testified that par information in questions has no value See Exh 74 Exh 10 27-28

24 Exh 14 32-33 65-66 Exit 15 283-284 Additionally as reflected in the Peppermills

25 expert witness reports the value of pars to the Peppermill is nonexistent See Exhibit 23 19-

26 21 Expert Report of Stacy Friedman and Exhibit 24 Expert Report of Anthony Lucas

27 Ph.D. Most important the casino industry does not believe that the pars have any value See

28
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discussion Part IV.I supra Because the evidence shows that pars have no value reasonable

royalty is not an available damage claim

GSRs Reasonable Royalty Calculation Is Improperly Based Upon
Peppermills Revenue

In its expert analysis GSRs reasonable royalty on revenue not profit See Exh

reasonable royalty is an amount which person desiring to manufacture and sell patented

article as business proposition would be willing to pay as royalty and yet be able to make and

sell the patented article in the market at reasonable profit Joy Technologies Inc Fla1a

Inc 954 Supp 796 806 Del 1996 internal quotation omitted

Aguero states that the admission by Pepperniills gaming counsel that an extra percent

10

Peppermills pars adds hundred thousand dollars week in revenue provides fair starting

11

point for .. hypothetical agreement See Exh Aguero is hopelessly confused This

12

13

case is about gross pars His damage model is based on different and irrelevant concept i.e

net pars Also Aguero fails to go beyond that first step and fails to calculate how such of

14

Peppermills speculative revenue translates into speculative profit Amazingly his own widely-

15

published analysis of the world-wide gaming industry states that revenue goes down not up as

16

pars go up in Nevada See Exhibit 25 40-42 Slot Market Assessment Analysis of Industry

17

Data Februaiy 25 2015 Accordingly since GSRs basis reasonable royalty is disproven by
18

Agueros own published analysis attempting to calculate profit from this non-existent revenue is

19

untenable At his deposition Aguero never considered what revenue hypothetical or otherwise

20

Peppemiill would obtain by using GSRs par settings His reasonable royalty calculation is

21

unrelated to the facts in this case

22

GSRs Has No Evidence That Pars Have Independent Value
23

reasonable royalty analysis requires the identification of what portion of profit is credited

24
to the alleged trade secret as distinguished from the other non-trade secret part of the profit See

25

LinkCo Inc Fujitsu Ltd supra 232 Supp 2d at 187 factor 13 Accordingly GSRs
26

reasonable royalty model must either account for what portion of Peppermill profit is credited

27
to the allegedly misappropriated pars or provide an expert opinion and analysis under the

28
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the value of the entire apparatus product containing several features where the patent related

trade secret feature is the basis for customer demancL See State Indus Inc MorFlo

Indus Inc 883 F.2d 1573 1580 Fed.Cir.1989

Here Aguero offers no opinion as to whether the reasonable royalty accounts for any part

of or percentage of Peppermill profit or alternatively whether the pars in question were the

aspect of Peppermills gaming product that drove customer demand In his deposition Aguero

was asked about how he apportioned the allegedly misappropriated pars as component of the

reasonable royalty and he testified as follows

But as group of 15 have you attempted to determine an economic

value that those 15 pars have to Peppermill as group

10 No sir

11
think heard you say that nonetheless the pars are component of your

reasonable royalty opinion Fair

12 Fair

13
Have you apportioned what amount the pars have to that reasonable

royalty from other aspects of your opinion

14 No sir

15
Other than pars what other aspects are there that are in that reasonable

royalty valuation other than pars

16 Well think the pars in and of themselves from the standpoint of how the

casino was being managed If the pars were moving up or down it would
17 give you insight relative to how the casino itself was being imagined...

18
Youve indicated to me -- correct me if Imwrong -- that the pars the 15

pars in those two exhibits can fairly be considered component of the

19 overall opinion that hypothetical license agreement would entail an $8

million compensation

20 would change that from saying component to subset of

21
Subset Fair enough Given the fact that those pars are subset that in and

of themselves have not been valued what other sets or subsets are there in

22 this license agreement that have been valued other than the pars

would come back to the same statement that made earlier and that is

23 that feel like the sum of the parts are worth more than the whole the idea

that Mr Tors went in obtained this type of information both from the

24 Grand Sierra as well as other properties and was trying to obtain business

intelligence trying to gather information The pars are essentially the

25 manifestation of that information

26 But again its the concept of trying to obtain where the pars are set --

where the pars are set whether theyre moving up or down and trying to

27
look at that in the universe of other casino management information that

seems to me to be the totality of what the value of that agreement that

28
theoretical agreement would be

se1aLstegu1 See Exh 1649-16611
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In sum Aguero admits that the allegedly misappropriated pars are merely portion of the

data that he utilized to calculate his reasonable royalty calculation Ii at 1176-12 sum

of the parts are greater than the whole. However he cannot value the individual pars from

the constellation of other information See Exh 22410-14 Indeed he never calculated or

attempted to calculate the specific value of the pars themselves Id at 22416-23 Moreover

there is no evidence in the record to suggest that the pars are subject to the entire market rule

In light of GSR failure to connect its reasonable royalty to the facts in this case summary

judgment is warranted

GSRS ALflRNATJVE THEORY OF DAMAGES

10 GSR claims that because of the Peppermill activities it had to change the locks on all of

11 its slot machines See Exh 18 30 The invoice and purchase order produced by GSR show an

12 expense of $17479 to purchase new locks for all of its slot machines See Exh 19 In addition to

13 this cost GSR contends that it is entitled to recover money for the man hours utilized to install the

14 new locks at $5 per machine See Exh 18 33 35 Therefore the claim for damages totals

15 $23159 1136 machines at $5 labor per machine is $5680 plus material at $17479 is $23159

16 Given GSR inability to finish changing the locks it is ludicrous to contend that these

17 expenses were incurred expenses because of Tors activities If GSR actually believed there was

18 threat to its trade secrets it would have changed the locks on the remaining 518 slot machines

19 It has not done so Further GSRs person most knowledgeable on this subject does not know what

20 the total damages are Id at 33 However he was able to provide an approximation albeit

21 fuzzy one Thus summary judgment should be granted as to these change of lock cost due to

22 lack of certainty

23 Regardless GSR attempted to provide real sums and figures in support of its actual loss

24 damages pursuant to NRS 600A.050 NRS 600A.050 only allows reasonable royalty damages

25 and only tfthere are no losses caused by the misappropriation

26 In lieu of damages measured by other methods damages caused by

misappropriation may be measured by imposition of liability for reasonable

27 royalty for misappropriator unauthorized disclosure or use of trade secret

28
Emphasis added

Robison Belaustegui Therefore GSR is precluded from asserting reasonable royalty since it has made an effort to

Sharp Low

71 Washington St 21
Reno NV 89503

775329.3151



quantif its actual losses for changing the locks on its slot machines Accordingly summary

judgment should be entered barring reasonable royalty damages

VI CONCLUSION

For the reasons stated GSR has failed to present triable issue of fact as to whether it

sustained damages in this case It failed to demonstrate that it incurred any loss caused by the

misappropriation It failed to demonstrate that Peppermill was unjustly enriched by possession of

GSRs pars GSRs reasonable royalty calculation is bizarre It is not connected to the facts and

circumstances in this case Moreover because it failed to provide evidence of use disclosure or

value there is no evidence to even support reasonable royalty damages

10 There is no genuine issue of material fact that GSR has damages and summary judgment

11 should be entered accordingly
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12 Pursuant to NRS 239B.030
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14
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15
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16
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AFFIDAVJT OF KENT ROBISON IN SUPPORT OF
PEPPERMILL CASINOS INC.S RENEWED MOTION FOR SUMMARY JUDGMENT

REGARDING DAMAGES

STATE OF NEVADA
ss

COUNTY OF WASHOE

KENT ROBISON being first duly sworn deposes and states under penalty of perjury

that the following assertions are true and correct

am an attorney licensed in Nevada and am counsel representing Defendant

Peppermill Casinos Inc in this matter am shareholder with the law firm of Robison

Belaustegui Sharp Low
10

have personal knowledge of the matters set forth in this Affidavit and if called

11

to testi could submit this Affidavit in support of Peppermill Casinos Inc.s Renewed

12
Motion for Summary Judgment Regarding Damages Motion to which this Affidavit is

13

attached

14

Attached as Exhibit to this Motion is true and correct copy ofExhibits and

15

to the transcript of the deposition of Ryan Tors taken on September 19 2014 marked as Highly
16

Confidential

17

Attached as Exhibit to this Motion are true and correct copies of excerpts from

18

the deposition transcript of Ryan Tors taken on September 19 2014 marked as Highly

19
Confidential

20
Attached as Exhibit to this Motion are true and correct copies of excerpts from

21
the deposition transcnpt of Craig Robinson taken on November 2014 marked as Highly

22
Confidential

23
Attached as Exhibit to this Motion is true and correct copy of Plaintiffs Third

24
Supplemental Disclosure Pursuant to NRCP 16.1 with attached Affidavit of David Schwartz

25
Ph.D

26
Attached as Exhibit to this Motion are true and correct copies of excerpts from

27
the deposition transcript of David Schwartz taken on October 21 2014 marked as Highly

Confidential
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Attached as Exhibit to this Motion are true and correct copies of excerpts from

the deposition transcript of Jeremy Aguero taken on September 15 2015

Attached as Exhibit to this Motion is true and correct file-stamped copy of

Plaintiff MEI-GSR Holdings LLC Nevada Corporation D/BIAI Grand Sierra Resorts

Amended Disclosure of Expert Witness with attached Expert Report prepared by Jeremy Aguero

without credentials filed on June 2015 marked as Highly Confidential

10 Attached as Exhibit to this Motion is true and correct file-stamped copy of

Plaintiff MEI-GSR Holdings LLC Nevada Corporation D/B/AI Grand Sierra Resorts

Supplemental Disclosure of Expert Witness with attached Amended Expert Report of Jeremy

10 Aguero without credentials filed on August 28 2015 marked as Highly Confidential

11 11 Attached as Exhibit to this Motion are true and correct copies of excerpts from

12 the deposition transcript of Jeremy Aguero taken on October 19 2015 marked as Highly

13 Confidential

14 12 Attached as Exhibit 10 to this Motion are true and correct copies of excerpts from

15 the deposition transcript of Scott Bean taken on March 17 2015 marked as Highly

16 Confidential

17 13 Attached as Exhibit 11 to this Motion is true and correct copy of the relevant

18 pages of the Gaming Control Boards transcript of its hearing conducted on February 10 2014

19 14 Attached as Exhibit 1.2 to this Motion is true and correct copy of the Nevada

20 Gaming Commission Stipulation for Settlement and Order

21
15 Attached as Exhibit 13 to this Motion are true and correct copies of excerpts from

22 the deposition transcript of William Alfred Paganetti taken on April 2015

23 16 Attached as Exhibit 14 to this Motion are true and correct copies of excerpts from

24
the deposition transcript of Alex Meruelo taken on January 162015 marked as Highly

25 ConfidentiaL

26
17 Attached as Exhibit 15 to this Motion are true and correct copies of excerpts from

27 the deposition transcript of Tracy Mimno taken on November 2015 marked as Highly

28
Confidential
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18 Attached as Exhibit 16 to this Motion are true and correct copies of excerpts from

the deposition transcript of Terry Vavra taken on December 2014 marked as Highly

Confidential

19 Attached as Exhibit 17 to this Motion is true and correct copy of the

Peppermill Supplement to Disclosure of Rebuttal Expert Witnesses with attachments filed on

November 2015 marked as Highly Confidential

20 Attached as Exhibit 18 to this Motion are true and correct copies of excerpts from

the deposition transcript of Toby Taylor taken on March 17 2015 marked as Highly

ConfidentiaL

10 21 Attached as Exhibit 19 to this Motion is true and correct copy of the GSRs

ii Invoice and Purchase Order Bates No GSROO 100 GSROO 102 produced by the GSR relevant

12 to the changing of the locks on all of its slot machines

13 22 Attached as Exhibit 20 to this Motion is true and correct copy of the Merriam-

14 Webster Dictionary disclose http//www.merriani-webster.comdictionary/disclose definition

15 last viewed on November 18 2015

16 23 Attached as Exhibit 21 to this Motion is true and correct copy of the

17 Indenmification Agreement dated December 10 2014 between Peppermill Casinos Inc and

18 Ryan Tors marked as Highly Confidential

19 24 Attached as Exhibit 22 to this Motion is true and correct copy of GSR

20 Responses to Defendant Peppermill Second Set of Interrogatories dated May 19 2015

21 25 Attached as Exhibit 23 to this Motion is true and correct copy of the Expert

22 Report of Stacy Friedman dated March 2015 marked as Highly Confidential

23
26 Attached as Exhibit 24 to this Motion is true and correct copy of the Expert

24 Report of Anthony Lucas Ph.D without appendix dated March 2015 marked as Highly

25 Confidential

26 27 Attached as Exhibit 25 to this Motion is true and correct copy of an article

27 entitled Slot Market Assessment Analysis ofIndustry Datq published February 252015 by

28
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Applied Analysis

10

11

Subscribed and sworn to before me
on this 18th day of November 2015
Kent Robison

KENTJR ROBISON
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EXHIBIT LIST

Exhibit No Description Pages

Exhibits and to the Transcript of the Deposition
of Ryan Tors Taken on September 19 2014

Highly Confidential

Excerpts from the Transcript of the Deposition of

Ryan Tors Taken on September 192014 Highly
Confidential

Excerpts from the Transcript of the Deposition of 23

Craig Robinson Taken on November 2014 Highly
Confidential

GSRs Third Supplemental Disclosure Pursuant to 11

NRC 16.1 with attached Affidavit of David Schwartz ppjy

10

Excerpts from the Transcript of the Deposition of 15

11 David Schwartz Taken on October 21 2014 Highly Confidential

12 Excerpts from the Transcript of the Deposition of 32

Jeremy Aguero Taken on September 15 2015

13

GSRs Amended Disclosure of Expert Witness 13

14 Dated June 2015 with Attached Expert Report

Prepared by Jeremy Aguero without credentials

15 Highly Confidential

16 GSRs Supplemental Disclosure of Expert Witness 14

Dated August 28 2015 with Attached Amended
17 Expert Report of Jeremey Aguero without credentials

Highly Confidential

18

Excerpts from the Transcript of the Deposition of 36

19 Jeremy Aguero Taken on October 19 2015

20 10 Excerpts from the Transcript of the Deposition

of Scott Bean Taken on March 17 2015

21

11 Gaming Control Board Partial Transcript

22

12 Nevada Gaining Commission Stipulation for

23 Settlement and Order

24 13 Excerpts from the Transcript of the Deposition 17

of William Alfred Paganetti Taken on April 2015

25

14 Excerpts from the Transcript of the Deposition

26 of Alex Meruelo Taken on January 162015 Highly
Confidential

27

15 Excerpts from the Transcript of the Deposition

28 of Tracy Mimno Taken on November 2015 Highly
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16 Excerpts from the Transcript of the Deposition
of Terry Vavra Taken on December 2014 Highly
Confidential

17 Peppermill Supplement to Disclosure of Rebuttal 31

Expert Witnesses with attachments Highly Confidential

18 Excerpts from the Transcript of the Deposition 13

of Toby Taylor Taken on March 17 2015 Highly Confidential

19 GSR Invoice and Purchase Order

Bates No GSROO100-GSROO1O2

20 Merriam-Webster Dictionary disclose

http//www.merriam-webster.comJdictionary/djsclose
Last Viewed November 18 2015

21 Indemnification Agreement Highly Confidential
10

22 GSRs Responses to Peppermills Second Set of 23

11 Interrogatories

12 23 Expert Report of Stacy Friedman dated March 2015
Highly Confidential

13

Partlof3 24
14 Part2of3 24

Part3of3 26
15

24 Expert Report of Anthony Lucas Ph.D dated March 2015 36

16 without Appendix Highly Confidential

17 25 Slot Market Assessment Analysis of Ludustry Data
Dated Feb 25 2015

18

Partlof3 20
19 Part2of3 20

Part3of3 20

20

21

22

23

24
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26
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5b certify that am an employee of ROBISON BELAUSTEGUI SHARP
LOW and that on this date caused to be served true copy of the PEPPERvllLL CASINOS INC.S
RENEWED MOTION FOR PARTIAL SUMMARY JUDGMENT REGARDING DAMAGES
on all parties to this action by the methods indicated below

by placing an original or true copy thereof in sealed envelope with sufficient

postage affixed thereto in the United States mail at Reno Nevada addressed to
STAN JOHNSON ESQ

TERRY KB4NALLY ESQ
CHRIS DAVIS ESQ
Cohen-Johnson LLC
255 Warm Springs Road Suite 100

LasVegasNV89119
Email sjohnson@cohenjohnson.com

tkinnallycohenjohnson.com

cdaviscohenjohnson.com

Attorneys for Plaintiff
10

by using the Courts CMECF Electronic Notification System addressed to

STAN JOHNSON ESQ
12 TERRY KINNALLY ESQ

CHRIS DAVIS ESQ
Cohen-Johnson LLC

13
255 Warm Springs Road Suite 100
Las Vegas NV 89119

14 Email siohnson@cohenjohnson.com

tkinnally@cohenjohnson.com
15 cdavisicohenjohnson.com

Attorneys for Plaint
16

MARK WRAY ESQ
17 608 Lander Street

Reno NV 89509

Email mwravmarkwray1aw.com
Attorneys for Plaintiff

19
_____ by electronic email addressed to the above

20
_____ by personal delivery/hand delivery addressed to

21 MARK WRAY ESQ
608 Lander Street

22 RenoNV 89509

Email mwray@rnarkwraylaw.com

23 Attorneys for Plaintiff

24
by facsimile fax addressed to

25
by Federal Express/UPS or other overnight delivery addressed to

DATED This 18th day of November 2015
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Emp1o.obison Belaustegui Sharp Low
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Corporation d/b/a Grand Sierra Resort
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-vs
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14
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23 Becky Van Auken Certified Court Reporter

24

25 Reported by BECKY VAN AUKEN CCR No 418 RNR CRR
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Supposed to be analysis that could

provide because did because of my background

Analysis of what

Casino industry was was going to

support the CFO and the and the director of slots

who needed assistance in analysis

Okay And now we know who you assisted

with analysis

Yeah

10 but the question is What did you

11 analyze

12 They had projects It was special

13 projects And they had projects that they each of

14 them gave to me

15 And who were those two individuals

16 John Hanson was the director of slots And

17 Rob Erwin was the director of finance or sometimes he

18 used the title CFO

19 So you were doing analysis projects for

20 those two individuals for approximately how long

21 Until 2008 worked was promoted to

22 director of slots

23 Can you give the jury an idea of what type

24 or assignments you were given with regard to this

25 analysis position from 2005 to 2008
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print and its 440

Do you see that

Yes

What does that number signify

The game number

The slot machine number you mean

The slot machine number yes

Not the game number

Well we call them interchangeably but

10 yeah slot machine number

11 So each slot machine has number on it

12 Yes

13 And the number that was on the slot machine

14 on this first column the number of that slot machine

15 was 440 correct

16 Thats sloppy work Theres another 440

17 So its just very sloppy work the way did it

18 What do you mean theres another 440

19 Theres another 440 Ducks in Row is 440

20 too They both cant be 440

21 So maybe you made this up

22 might have made this up as

23 matter of fact if you look at it got the same

24 sections down below too So

25 It tell -- it tells you that you made this
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material up didnTt it doesnt it

definitely fabricated things yes

dont just dont remember this So..

All right So if you go to the next

column that number is 91.83 correct

Right

Does that reflect the number of dollars

that would theoretically be paid back to the player

Yes

10 Whats that called The payback

11 percentage

12 Payback yes

13 So play hundred dollars play that

14 machine for long long time

15 Yeah

16 And theoretically Im going to get $91.83

17 per hundred dollars back

18 Correct

19 And the next column reflects what lost

20 Theoretically

21 Theoretically

22 These are all theoretical numbers correct

23 Correct

24 And theyre established on statistics that

25 basically go out to infinity if possible correct
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All right Can you tell the jury

Mr Tors whether you actually keyed these machines at

GSR on that date June 14 2012

cant cant say did no

You dont know right now whether or not

these are made up or whether theyre accurate do you

No dont

And again fromtime to time you would

fabricate these settings on these reports you would

10 make them up

11 Yes

12 If you go to the first page of this Exhibit

13 No sir this is the email that distributed the

14 the schedule that we just discussed with the jury

15 Yes

16 On June 15 2012 at approximately 851 in

17 the morning you distributed this par information to

18 NB Partners Thats Bill Paganetti correct

19 Yes

20 John Hanson --

21 Yes

22 ---GM

23 Now theres new name here Billy

24 Paganetti Whos that

25 Yes Thats thats the owners
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For what purpose

thought it might be helpful if could

find those games Because it seemed like my mission

was to know if anything changed if they were still

doing the same thing because they were still

advertising the same thing

All right Now want to get down to the

handwritten entries underneath the typewritten entries

so the jury can see those

10 What are you recording on this handwritten

11 information on Exhibit 14

12 Kind of shorthand of location game

13 numbers and description of the game

14 Okay So the jury is clear the

15 handwritten information would that be the information

16 that you got on July 12 2013

17 Yes

18 And the typewritten information on this

19 same piece of paper is the information that you got

20 approximately year before

21 Yes

22 On June 14 2012

23 think it was 15th but yes
24 Well thats the date of the email

25 Okay
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STATE OF NEVADA
ss

COuNTY OF WASHOE

BECKY VAN AUKEN Certified Court

Reporter in and for the County of Washoe State of

Nevada do hereby certify

That on Friday September 19 2014 at

the offices of Gunderson Law Firm 3895 Warren Way
Reno Nevada was present and took verbatim

stenotype notes of the videotapd deposition of RYAN

TORSVOLtJME who personaliyappeared and was duly

sworn by me and was deposed in the rtatter entitled

herein and thereafter transcribed the same into

typewriting as herein appears

That the foregoing transcript 1s full

true and correct transcription of my stenotype notes

.of said deposition

Dated at Reno Nevada this 27th day of

September 2014
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Case No CV1301704

Dept No 37

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

-cOo

MEI-GSR HOLDINGS LLC Nevada
Corporation d/b/a GRAND SIERRA RESORT

Plaintiff

-vs

PEPPERMILL CASINOS INC Nevada
Corporation d/b/a PEPPERMILL CASINO
RYAN TORS an individual JOHN DOES I-X
and JANE DOES I-X and CORPORATIONS IX

Defendants

DEPOSITION OF CRAIG ROBINSON

HIGBLY CONIDENTIAJ PAGES 16 101

called for examination by counsel for Defendant Peppermill

Casinos Inc d/b/a Peppermill Casino pursuant to Notice at

the offices of Robison Belaustegui Sharp Low 71

Washington Street Reno Nevada at 900 a.m Tuesday

November 2014 before Becky Van Auken Certified Court

Reporter

Reported by BECKY VAN AtJKEN CCR No 418 RMR CRR
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Exhibit 32 is letter we received from

GSRs counsel identifying witnesses that it will

produce responsive to the various topics And

believe you are identified on page of Exhibit 32
Would you take look at that please

Can you determine which topics you have

been asked to testify about here today

Topics and topics

Okay And then if you go to Exhibit of

10 Exhibit 31 youll see what the description of topics

11 and are

12 Wait minute

13 Going back to Exhibit 32 please on the

14 second page Tuesday November 2014 900 a.in
15 see that youve been identified for topics 21

16 and 23

17 See that

lB Yes

19 Okay Is that consistent with your

20 understanding

21 Yes

22 Okay What have you done to prepare for

23 todays deposition

24 Ive met with counsel

25 Which counsel
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Mr Cohen

Were there any documents reviewed by you

and he in that meeting

deposition

have here

No

Have you done any internal investigation at

the GSR to make you more prepared to answer questions

that pertain to these particular topics

No sir

Have you looked at any of the books and

records or financial reports of GSR to assist you with

your understanding of what money or damages GSR has

incurred in this case

During my daily duties normally look at

the financial statements and understand the financial

and economics of the casino

Other than that daily routine type of

endeavor have you done anything unique to this case

and these questions to assist you with your testimony

today

No

What else have you done to prepare for your

here today sir

was provided via email the questions that

in 21 23

Anything else

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Not outside my normal daily duties no
All right So as understand sir youve

been at the GSP for seven weeks

Did you look at books and records that

would have reflected any change in financial

performance for say December 2011

During my normal daily duties Ive reviewed

that information yes

So you go back

10 Yes

11 Have you been tasked by anybody at GSR to

12 specifically look for evidence that GSR sustained any

13 damages as result of the activities of Ryan Tors
14 No sir

15 When is the first time that you were

16 exposed to the fact that you would be deposed about

17 damages in this case

18 Last week

19 Do you know how long this lawsuit has been

20 pending

21 Im unclear dont know how long the

22 lawsuit has been pending but was aware of the

23 information regarding the case because it was industry

24 knowledge

25 Sure
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There would be an invoice from the vendor

Whos the vendor

do not know

Those have not been produced in response to

what we call 16.1 initial disclosures Have you been

asked to produce that material

have not

When were these hard costs incurred

wouldnt have knowledge of that

10 How did you acquire the understanding that

11 the approximate price was 17500
12 From you

13 Before said that did you have any

14 understanding how much GSR had incurred in replacing

15 the locks and keys

16 had general understanding that it was

17 in the range of 13 to 18000 but did not have an

18 exact number

19 From what source did you get the

20 understanding that the range was from 13 to 18000
21 MR WRAY If this question requires any

22 attorneyclient coiamunicatjons instruct you not to

23 answer If theres some other source of that

24 information then you may answer

25 THE WITNESS If it was if the
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information came from discussion with my outside

counsel Is that what youre

MR WRAY From counsel for the GSR yes

THE WITNESS Okay

MR WRAY So you may answer if it came

from some source other than an attorney for

BY MR ROBISON

Well let me ask you this Where was the

source Was it counsel or it was someone inside

10 thats not an attorney

11 MR WRAY If hes asking you for

12 communication about information with an attorney Im
13 instructing you not to answer it

14 THE WITNESS Okay

15 MR WRAY If its something other than

16 that the source the information then you may answer
17 THE WITNESS It was conversation where

18 my attorney was present

19 BY MR ROBISON

20 It depends on who else was present
21 MR WRAY Well if the purpose of the

22 other person being there was to also communicate with

23 the attorney about the same subject then it still

24 applies attorneyclient Do you understand

25 THE WITNESS Correct
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MR WRAY So please answer the question if

you can

THE WITNESS cannot answer that

question

BY MR ROBISON

Have you done any investigation as result

of these communications that are privileged

have not

Are you going to
10 cant say that will at this point
11 In other words its your understanding

12 that youre not going to be tasked with trying to

13 determine damages in this case

14 Thats not what said

15 Are you tasked with trying to determine

16 damages in this ease

17 have not been tasked as of yet
18 Do you know of anybody that has
19 Not not to my personal knowledge

20 Other than attorneys did you get this

21 information of 13000 to 18000 for hard costs from

22 any other source

23 No

24 Have you done anything to verify that

25 have not
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Correct

What kind of damages do you recall were

sustained by these former employers

MR WRAY Objection This is not part of

the 30b

You may answer

THE WITNESS It was adverse business

impact

BY MR ROBISON

10 From what activities or conduct

11 Mostly from damages to property
12 Physical damage

13 Physical damage to property loss of use
14 Do you have any experience in trying to

15 calculate damages based on business loss from gaming

16 activities

17 No

18 All right If we now go to Exhibit 31
19 1ets first talk about topic No

20 Uh-huh

21 Yoifve been identified as the person most

22 knowledgeable among all the employees at GSR about any

23 financial loss or damages caused to the GSR by the

24 activities of Ryan Tors

25 Is it true that you are aware of nobody
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other than yourself most knowledgeable about those

losses and damages

Correct

What is your knowledge personal knowledge

Personal knowledge is of the hard dollar

costs as we discussed before

thought you heard that from counsel and

me

have personal knowledge of it
10 How

11 have knowledge of it

12 Okay Tell me what knowledge you have

13 other than what you heard from me and counsel

14 What we specifically discussed was that

15 dollar figure

16 No your personal knowledge sir dont
17 want to ask you about anything you heard from counsel

18 because thats not personal knowledge Do you

19 understand

20 MR WRAY Well Ill object

21 Its legal conclusion that hes asking

22 you to make in order to answer the question

23 BY MR ROBISON

24 Okay Lets talk about what your lawyer

25 told you then What did your lawyer say

CAPTIONS UNLIMITED OF NEVADA INC 775 746-3534



IlL ..t1.L LJLV L..Ljj.Lj

35

2014

Uhhuh

-- you and Ralph discuss what additional

security measures might be taken because of what Ryan

Tors did on July 12 2013

Additional measures that were taken as

result of his actions in 2013

What additional measures were taken

The increase in surveillance coverage due

10 to the change in locks

11 What additions were made sir
12 donTt have the specifics on that

13 Who does

14 That cant answer dont know

15 What additional surveillance did you hear

16 was put in place

17 Generally there was additional

18 surveillance dont know the specifics

19 More cameras more

20 dont know the specifics

21 More surveillance officers

22 dont know the specifics

23 More sophisticated technology
24 dont know the specifics

25 How much
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dont know the specifics sir

Im sorry to be disagreeable this

morning

Uh-huh

but you are here as the person most

knowledgeable and you dont have any do you

had general discussions We did not get

to those specifics Im sorry

You dont have any personal knowledge about

10 any damages GSR sustained do you
11 Other than what Ive testified to here

12 How much are the damages

13 cant quantify that right now

14 You dont know do you
15 cannot quantify that based on what have

16 right now

17 That is to say you dont know what the

18 damages are correct

19 MR WRAY Objection Asked and answered

20 MR ROBISON No he hasnt answered it
21 BY MR ROBISON

22 Go ahead

23 MR WRAY You can answer again

24 You dont like the answer

25 But you can answer again
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THE WITNESS Sure dont know

MR ROBISON dont like any answer

thats nonresponsive

BY MR ROBISON

Is it true sir that you dont know what

the damages are

dont have the information to calculate

that right now no

said is it true that you dont know and

10 you said no

11 Is it true that you dont know what the

12 GSRs damages are

13 MR WRAY Objection Asked and answered

14 BY MR ROBISON

15 Go ahead

16 Specifically no

17 Generally

18 MR WRAY Same objection

19 THE WITNESS Generally beyond the

20 discussion weve had no

21 BY MR ROBISON

22 And theres no quantification in the

23 discussions youve had with Mr Burdick outside the

24 presence of counsel is there

25 Other than -- no other than the hard
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tJh-huh

Is your answer yes Youre using those

words that were trying to avoid

You are being presented as the person most

knowledgeable about the financial harm or damages

caused to the GSR by the activities described in the

complaint filed in this matter caused by the

Peppermill separate and distinct from damages caused

by Ryan Tors

10 Were you aware before corning in here today

11 that you were going to be presented as person most

12 knowledgeable about the topic described in item No
13 Yes

14 Did you do anything to ascertain what those

15 damages and losses might be
16 The damages and losses other than the hard

17 dollar costs are difficult to determine because its
18 knowledge

19 Different question Please listen to my

20 question

21 Okay

22 Did you do anything to prepare yourself to

23 be presented as person most knowledgeable about the

24 topic described in item No

25 Nothing specifically no
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So how many dollars can you tell us the GSR

lost because of the activities of the Pepperrriill

distinguished and separate from the activities of

Tors

dont have the details needed to compute

that

Where would you get them from

Peppermill

Are any records available for you to look

10 at at the GSR to determine whether GSR lost money from

11 its revenue because of the Peppermills activities

12 distinguished from those of Mr Tors
13 It would be difficult to determine without

14 having the other side of the equation

15 Is there any records or documents that you

16 would look at at the GSR to determine whether or not

17 it sustained any financial loss caused by Peppermill

18 separate and distinct from the activities of Mr Tors

19 cant answer that right now
20 Why

21 From detail knowledge standpoint

22 havent reviewed the player and financial records in

23 that level of detail from when the event happened

24 What financial records and player records

25 would you analyze sir
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BY MR ROBISON

Go ahead and answer

Yes Im in those meetings

And with respect to those meetings isnt
the practices and marketing of the Peppermill

discussed

Yes--

MR WRAY Objection --

Excuse me Just wait second when it

10 comes to marketing question might have

11 statement to make

12 Objection object to this question for

13 the same reasons that did to the prior question

14 BY MR ROBISON

15 But you told me did you not sir that for

16 you to make any determination of damages youre going

17 to have to look at what goes on at the Peppermill in

18 terms of its marketing correct

19 Yes sir

20 And you know that the Peppermill does that
21 correct

22 Does marketing

23 Shops the Peppermillvs marketing

24 strategies

25 MR WRAY You mean the GSR shops
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So about two week

One to two week

With respect to item No is there any

way that you are here to quantify the financial harm

or damages caused by the GSR caused to the GSR
Excuse me

Repeat the question again

With respect to item No on Exhibit to

Exhibit 31 can you testify or quantify the financial

10 harm or damages caused to the GSR by the activities of

11 the Pepperrnill or Tors

12 dont have enough information to quantify
13 that

14 And youve told me all the knowledge that

15 you have about that financial harm and damage
16 To the GSR

17 Yes

18 Yes

19 And its unquantifiable by you right now
20 With the information have correct
21 And you cant describe the areas of damages
22 other than surveillance replacing the keys and locks
23 and security

24 That is correct

25 Any other areas that youre aware of other
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Okay As of today Ive given you what

have dont have the other information needed as

we discussed

Do you have any other knowledge about the

damages sustained other than what youve stated

No sir

Moving to item No 21

tjhhuh

you are being presented here as GSRs
10 person most knowledgeable about the independent

11 economic value of the information obtained by Mr Tars

12 on July 13 2013

13 Right

14 Correct

15 And youve known about you being this

16 person who is most knowledgeable for approximately one

17 week

18 That is correct

19 And prior to October 15 2014 did you have

20 any knowledge at all about the economic value of that

21 information obtained by Mr Tars

22 The economic value of that information as

23 an industry trade secret is invaluable

24 To answer your question my knowledge of

25 the gaming industry followed me to last week which
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two Buffalos But if assume one of these is

Let me give you color copy of Exhibit 14
It might assist you

Yeah thats better

Sir repeat the question please

Whats the economic value of the par

settings reflected for those two Buffalo machines on

Exhibit 14 as of July 12 2013

Again the economic value of this as

10 trade secret on this day is invaluable to whoever has

11 it

12 Even though it was published on your

13 website

14 GSR chose to publish those though
15 Right

16 They didnt choose to publish the

17 information that was stolen

18 Will you listen

19 The GSR chose to publish the pars on the

20 Buffalos correct

21 Thats my understanding yes
22 Well youve seen your website havent
23 you

24 havent specifically looked for pars on

25 the Buffalo on the website
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The economic value is hard to determine
Youre asking me what its worth to someone else

cant value that

Im asking you as person most

knowledgeable about the economic value of par what

the value of that par is to the Peppermill when GSR

puts that information out on its website

And will answer you that if that is the

same machine if that is the same par as those that

10 are on the billboard

11 Thats not billboard

12 Wherever it was disclosed

13 Website

14 Okay

15 You didnt know that

16 That GSR

17 MR WRAY Excuse me Hes just finishing
18 his question Then you can ask
19 MR ROBISON Yeah

20 THE WITNESS If thats the same machine

21 and the same par that was disclosed on the billboard

22 and GSR knowingly as marketing strategy disclosed

23 that on the billboard then that specific par would

24 not have as much value as other pars that were

25 obtained
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In general

In general yes

Are you familiar with what damages are

available to person who sustains damages as result

of trade secret violations

In general yes

What WhatTs reasonable royalty theory
Im not qualified to quantify that

Well the statute in our state says that

10 victim of trade secret violations is entitled to

11 reasonable royalty

12 Uh-huh

13 Please assume that to be true

14 Do you have any knowledge about what that

15 reasonable royalty theory is
16 No do not

17 Was that discussed between you and

18 Mr Burdick outside the presence of counsel

19 No sir

20 Are you aware that GSR has taken the

21 position in this case that it has no damages other

22 than reasonable royalty damages

23 was not aware of that position no
24 Bven though you have been presented as the

25 person most knowledgeable about damages are you aware
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of the statements that GSR has made in open court that

it has sustained no damages except for reasonable

royalty

was not aware of that specific statement

no

How do you go about calculating

reasonable royalty damage model

am not the right person to calculate

reasonable royalty

10 Well if theyre claiming thats their

11 damages and youre most knowledgeable about damages
12 how do you explain that

13 Im most knowledgeable about the

14 independent economic value which

15 Which has been described by GSR as

16 reasonable royalty

17 What royalties are you aware of in this

18 case that GSR is entitled to
19 MR WRAY Objection to the extent the

20 question asks the witness to use the information

21 provided by Mr Robison as to what the GSRs position
22 is

23 But if you understand it you can answer

24 the question

25 Object as vague
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THE WITNESS Okay

Im saying that dealing with gaming

properties as long as ITve dealt with them theres

one use and one use only for this information

BY MR ROBISON

But you dont know what the Peppermills

intent is you can only opine on what you think other

peoples intents are correct

That is correct

10 You dont know what happens at the

11 Peppermill with respect to this information do you
12 Im not aware of the specific actions they

13 took

14 And youve never seen any dominants or any

15 correspondence or any exhibits to depositions from

16 which you can divine intent correct

17 Correct

18 You can only speculate as to what the

19 intent is correct

20 That is correct

21 Were done

22 Okay

23 No further questions

24 MR FUNK No questions

25 MR WRAY No questions
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STATE OF NEVADA

ss
COUNTY OF WASHOE

BECKY VAN AtJKEN Certified Court

Reporter in and for the County of Washoe State of

Nevada do hereby certify

That on Tuesday November 2014 at the

offices of Robisori Eelaustegui Sharp Low 71

Washington Street Reno Nevada was present and

took verbatim stenotype notes of the deposition of

CRAIG ROBINSON who personally appeared and was duly

sworn by me and was deposed in the matter entitled

herein and thereafter transcribed the same into

typewriting as herein appears

That the foregoing transcript is full
true and correct transcription of my stenotype notes

of said deposition

Dated at Reno Nevada this 5th day of

November 2014

BECKY AtJKEN CCR 418
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COFIEN-JORNSON LLC
STAN JOHNSON ESQ

Nevada Bar No 00265

Si ohnson@cohenjohnson.com
TERRY KINNALLY ESQ
NevadaBarNo.6379
tkinna1Iycohenjohnson.com
255 Warm Springs Road Suite 100
Las Vegas Nevada 89119

Telephone 702 823-3500

Facsimile 702 823-3400

Attorneys for FZaints

IN THE SECOND JTJDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASIIOE

10 MEI-GSR HOLDINGS LLC Nevada

Corporation d/b/a GRAND SIERRA RESORT Case No CV13-01704
11

Plaintiff Dept No B7
12

13 PEPPERIvULL CASINOS INC Nevada BUSINESS COURT DOCKET
Corporation d/b/a PEPPERMJLL CASINO

14 RYAN TORS an individual JOHN DOES I-X
and JANE DOES I-X and ABC

15 CORPORATIONS I-X

16 Defendantszr
17

18 PLAINTIFFS TR SUPPLIE1VIENTAL DISCLOSURE PURSUANT TO NRCP 16.1

19 COMES NOW the Plaintiff MEI-GSR HOLDiNGS LLC GSR by and through its

20 counsel of record Stan Johnson Esq of Cohenjfolinson LLC hereby submits its Third

21 supplemental Disclosure of Witnesses and Documents pursuant to NRCP 16.1 in this matter as

22 follows

23 WITNESSES

24 Mike Draeger

do COIIENJJOHNSON LLC
25 255 Warm Springs Rd Suite 100

26
Las Vegas Nevada 891189

27 Mr Drager is expected to testify as to his knowledge of the facts and circumstances

28 surrounding the claims and allegations which are the subject of this instant litigation including
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his prior experiences and knowledge of Mr Tors

Janice Doreen Covington

do COHENIJOHNSON LLC
255 Warm Springs Rd Suite 100

Las Vegas Nevada 891189

This witness is expected to testify as to her knowledge as to the facts and circumstances

surrounding the claims arid allegations which are the subject of this instant litigation

Jason Wagner
do COIIENJJOBNSON LLC
255 Warm Springs Rd Suite 100

Las Vegas Nevada 891189

10
This witness is expected to testify as to his knowledge as to the facts and circumstances

11
surrounding the claims and allegations which are the subject of this instant litigation

12
Michael Altizer Slot Manager
do COHENIJOBNSON LLC

13 255 Warm Springs Rd Suite 100

Las Vegas Nevada 891189
14

This witness is expected to testify as to his knowledge as to the facts and circumstancesZg 15

surrounding the claims and allegations which are the subject of this instant litigation16

17 Ernie Reilly Casino Shift Manager
do COHENjJQHNSON LLC

18
255 Warm Springs Rd Suite 100

19
Las Vegas Nevada 891189

This witness is expected to testify as to his knowledge as to the facts and circumstances
20

surrounding the claims and allegations which are the subject of this instant litigation
21

Rakesh Sidher Slot Manager
22 do COffENIJOHNSON LLC

255 Warm Springs Rd Suite 100
23 Las Vegas Nevada 891189

24
This witness is expected to testify as to his knowledge as to the facts and circumstances

25
surrounding the claims and allegations which are the subject of this instant litigation

26
Anthony Moran Security

27 do COHENIJOHNSON LLC
255 Warm Springs Rd Suite 100

28 Las Vegas Nevada 891189
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This witness is expected to testify as to his knowledge as to the facts and circumstances

surrounding the claims and allegations which are the subject of this instant litigation

Tim Donovan

do COHENJJOHNSQN LLC
255 Warm Springs Rd Suite 100

Las Vegas Nevada 891189

This witness is expected to testify as to his knowledge as to the facts and circumstances

surrounding the claims arid allegations which are the subject of this instant litigation

John Hanson

do COHENJJOHNSQN LLC
255 Warm Springs Rd Suite 100

10 Las Vegas Nevada 891189

11
This witness is expected to testify as to his knowledge as to the facts and circumstances

12
surrounding the claims and allegations which are the subject of this instant litigationc-13

DavidMc-Iugh
14

coNJJosoN LLC

15 255 Warm Springs RcL Suite 100

Las Vegas Nevada 891189
16

This witness is expected to testify as to his knowledge as to the facts and circumstances17

surrounding the claims and allegations which are the subject of this instant litigation18

10 Jusdn Woods Agent NGC
19 do Nevada Gaming Control Board

20
9790 Gateway Drive Suite 100

Reno Nevada 89521

21

This witness is expected to testify as to his knowledge as to the facts and circumstances
22

23

surrounding the claims and allegations which are the subject of this instant litigation

24

25

26

27

28
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11 Person Most Knowledgeable of Peppermill Casinos Inc dba Peppennill Casino
c/o Clark Vellis Esq
50 West Liberty Street Suite 1030

Reno Nevada 89501

This witness is expected to testify as to his/her knowledge as to the facts and

circmnstances surrounding the claims and allegations which are the subject of this instant

litigation

12 Ryan Tors

do William Oxnara Esq
311 East Liberty Street

Reno Nevada 89501

10
This witness is expected to testify as to his knowledge as to the facts and circumstances

11 surrounding the claims and allegations which are the subject of this instant litigation

12
13 Billy Paganetti

do Rabison Belaustegui Sharp Low
71 Washing-ton StreetIi
RenoNV89O3

14
This witness is expected to testify as to his knowledge of the facts and circumstancesci

15
surrounding Mr Tors conduct and the use to which the information was put

16
14 William Paganetti

17 do Robison Belaustegni Sharp Low
71 Washington Street

10 Reno NV 8950310

19
This witness is expected to testify as to his knowledge of the facts and circumstances

20 surrounding Mr Tors conduct and the use to which the information gathered from GSR

21
and other casinos was put

22
15 Rob Erwin

c/o Robison Belaustegni Sharp Low
71 Washington Street

Reno NV 89503

24
This witness is expected to testify as to his knowledge of the facts and circumstances

surrounding Mr Tors conduct and the use to which the information gathered from GSR
26

and other casinos was put
27

28
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16 Dave Halabuk

do Robison Belausteguj Sharp Low
71 Washington Street

Reno NV 89503

This witness is expected to testify as to his knowledge of the facts and circumstances

surrounding Mr Tors conduct and the use to which the information gathered from GSR

and other casinos was put

17 Peter Batchelor

do Robison Belaustegui Sharp Low
71 Washington Street

Reno1NV89503

This witness is expected to testify as to his knowledge of the facts and circumstances

10 surrounding Mr Tors conduct and the use to which the information gathered from GSR

11 and other casinos was put

12 18 Aaron Robyns
do Robison Belaustegni Sharp Low

13 71 Washington Street

RenoNV89503
14

This witness is expected to testify as to his knowledge of the facts and circumstancesZV 15

surrounding Mr Tors conduct and the use to which the information gathered from GSR16

and other casinos was put
17

18 19 Dan Smercina
do Robison Belaustegui Sharp Low

19 71 Washington Street

RenoNV 89503
20

This witness is expected to testify as to his knowledge of the facts and circumstances21

surrounding Mr Tors conduct and the use to which the information gathered from GSR22

23

and other casinos was put

24

25

26

27

28
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II DOCUMENTS

Security files re Incident of July 12 2014 Bates No GRA0001 thru GRA00018

Affidavit of Covington Bates No GRA00019 thru GRA0002O

Voluntary Statement Covington Bates No GRA0002I

Affidavit of Wagner Bates No GRA00022 thru GRA00023

Surveillance Video of Ryan Tors GSR 00024

Article written by Anthony Lucas GSR 00025 GSR 00044

Affidavit of David Schwartz GSR 00045 GSR 00047

Curriculum Vitae of David Schwartz Ph.D GSR 00048 GSR 00099

10

ifi COMPUTATION OF DAMAGES
11

Damages are sought pursuant to NRS 600A.050 Damages will be computed based on12

the nimiber of times Mr Tors accessed machines at the GSR without permission and the number13

of machines so accessed based on the benefit obtained by the Peppermill from use of the illegally14

obtained trade secret information based on the cost of legally and legitimately obtaining the samezr- is

information Damages will also be sought based on the use of the information obtained by GSR16

after being complied combined or analyzed with information misappropriated from other Reno
17

Casinos over year period
is

19

I/I

20
/1/

21

f/I

22

/1/

III

24
I/I

25

I/I

26
1/I

27

II
28
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AndJ or in the alternative the measure of damages Plaintiff claims reasonable royalty

NR 600A.050 for the unlawful acquisition and disclosure and potential use of said trade

secrets in an amount to be determined at trial or royalty in an amount to be determined at trial

Said damages will be based on the testimony of GSRs experts including David Schwartz whose

affidavit is produced herein as GSA

Plaintiff also seeks punitive damages based on the willful nature of the conduct

Plaintiff reserves the right to supplement this production as discovery is ongoing

Dated this 30th day of September 2014

COHEN JOHNS ON LLC

10
By Is/Stan Johnson

STAN JOHNSON ESQ11

Nevada Bar No 00265

TERRY KThJNALLY ESQ
Nevada Bar No 6379
255 Warm Springs Road Suite 100

Las Vegas Nevada 89119
14

Attorney for the Plaintiff
çr

15 AFFflUvL4TJON PURSUAT TO NRSB.030

16
The undersigned does hereby affirm that the preceding document does not contain the

17
social security numbers of any person

18
Dated this 30th day of September 2014

19

C0J0HJSON LLC
20

By /s/ Stan Johnson

21 STAN JOHNSON ESQ
Nevada Bar No 00265

22 TERRY KINNALLY ESQ
Nevada Bar No 6379

23 255 Warm Springs Road Suite 100
Las Vegas Nevada 8911924
Attorney for the Plaint

25

26

27

28
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CERTifICATE OF SERVICE

The undersigned hereby certifies that on the 30th of September 2014 true and correct

copy of the foregoing Plaintiffs Third Supplemental Disclosure of Witnesses and Documents

pursuant to NRCP 16.1 was served by placing copy thereof in the US Mail at Las Vegas

Nevada with proper postage prepaid addressed to the following

HOLLEY DRIGGS WALCH PUZEY THOMPSON
C/o Clark Velis Esq
800 Meadows Parkway Suite 800

Reno Nevada 89501

10 Attorney for the Defendant Peppermill

11 ROBISON BELAUSTEGUI SHARP LOW
12

C/o Kent Robison Esq
71 Washington Street

13 RenoNevada89SO3

Attorney for the Defendant Peppermill
14

GTJDERSQN LAW FIRM
C/o Mark Gunderson Esq

16 389SWarrenWay
Reno Nevada 89O9

17 Attorney for Defendant Ryan Tors

19

20

21

22

24

25

26

27

28

LLC
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

91
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AFFIDAVrr OF DAVID SCHWARTZ PILl

STATE OFNBVADA
ss

COUNTY OF CLARK

David Sciawartz being duly sworn on oath and under the penalty of perjury state

that the following is true of my own personal knowledge and if called to
testify in this matter

would testify as follows

am the Director of the Center for Gaming Research at the University of

Nevada Las Vegas

My CV is attached hereto and incorporated herein as to my credentials

have been retained to offer expert testimony in the case of GSR Pepperniill on

the subject of damages sustained by GSR by the misappropriation of trade secrets by the

Defendant Peppermill

will testify that GSR is seeking damages based on royalty theory based on the

value of the misappropriated trade secrets to Peppermill and the economic benefit obtained by

Peppermill in not incurring the costs of obtaining such information by legal means

These damages may be shown by two separate computational methodologies

The first is based on the use to which Peppermill put the misappropriated information consisting

of the pars of several slot machinea over time and would include the use of the information in

Peppermijjs marketing advertising promotion or evaluating its own pars on similar slot

machines

The second and equally valid method of calculation of the damages is based upon
the economic benefit obtained by Pppermi11 by having obtained the information through

misappropriation and is based on what it would have cost Peppermill to obtain the information

legally

Page of
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This calculation is the amount of money it would have taken person to haye

determined the pars of slot machine based on play Play would be defined as playing the

maximum coin value of the machine for period sufficient to allow such determination plus

the related costs of the salary of the persons doing the playing

Based on survey of the current academic literature estimate this accurately

determining the par through simple observation rather than using illicit means to discover that

information would entail in most penny machines cost of $4.00 per play for minimum of

20000 hours of continuous play at 500 spins per had for an estimate cost of $600000 per

machine exclusive of labor costs One would also have to factor in comparable wage to keep
10 the machine staffed for 20000 man-hours At an assumed salary of $9Thour that gives an
11 additional $180000 exclusive of befits and other costs bring the hypothetical costs at $780000
12 In addition the simple act of playing the machine so intensively and for such long period
13 would nigger several flags making it impossible to collect the information legally For that

14 reason the value of gaining This inThrmatior which no other competitors would share is likely
cc

15 higher that its hypothetical cost

16 am unclear about why frade secrets disclosing GSRs methods of romine

17 operation would be relevant to determine whether the Pepperniill was unjustly enriched by its

18 access to GSRs and other casinos par information To my howledge GSRs intemal

19 communications methods for setting par values and marketing discussions have no bearing on
20 the uses to which Pepperrnilj put the par information or Peppermills rationale for collecting that

21 information

22 In my opinion to more precisely determine the frill value and use of the

23 information it will necessary for me to obtain the names of all the slot machine illegally
24 accessed the dates of that access and the casinos where the machines were located The specific

25 par information obtained from each machine is not
necessary at this time and may be redacted

26 however it would be of value to how the range of possible par settings for each machine
27

28

Page2of3
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j-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10 While GSRs methods of operation do not in my opinion have bearing on

Peppermills admitted collection of the misappropriated par information believe that

Peppermjlls motives for collecting the information and any operational changes that he

Pepperrnjjj made or did not make with the benefit of the par information are crucial to accurately

determining damages

Alflrxrjajjon Pursuant to NRS 239 B.03
The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person

Further your Affiant sayeth naught

David chwartz PH.D

SUBS C9EJ and SWORN to before
me this day of September 2014

NOT.A YPUBL dfor said

County and State LI

Page3 of3
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KELLYtJ MONTGOMERY
Notafy Pubic Stct of Nvado

No t3-11183-1

My appt exp Jun 19
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DAVID SCHWARTZ PH.D Confidential October 21 2014
MEI-OSR vs PEPPERMILL

IN THE SECOND ItJDICIAL DISTRICT FOR THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

MEI-OSR HOLDINGS LLC
Nevada Corporation d/b/a
GRAND SIERRA RESORT

Plaintiff

vs CASE NO CV13- 01704
DEPT NO B7

PEPPERMILL CASINOS INC
Nevada Corporation d/b/a

PEPPERMILL CASINO RYAN TORS
an individual JOHN DOES I-X
and JANE DOE I-X and
CORPORATIONS I-X

11

Defendants
12

_____________________________________

13

14 CONFIDENTIAL DEPOSITION OF

15 DAVID SCHWARTZ PH

16

17 October 21 2014

18 927 a-rn

19 2300 West Sahara Avenue
Suite 770

20 Las Vegas Nevada

21

22 Christine Jacobs CCR No 455

23

24

25

ES UIRE 800.211 DEPO 3376
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DAVID SCHWARTZ PH.D Confidential October 21 2014
MEI-OSR vs PEPPERMILL 60

Sorry

Well you havent read any authorities have

you You havent read any case law on reasonable

royalties have you

have not read any case law on that

You have no idea what the law prescribes with

respect to how you determine reasonable royalties in

trade secret case have you

have not read the case law on that

10 Do you think you might want to know what the law

11 says before you do any calculations on reasonable

12 royalty

13 Ive been relying on Mr Johnson to let me know

14 what he needs

15 What did he tell you
16 MR JOHNSON About what

17 MR ROBISON About the reasonable royalty

18 theory of damages

19 THE WITNESS He said that it was their belief

20 that their information was taken and he asked me to

21 figure out well how would it -- could somebody get this

22 information without doing that and what would it take

23 and thats what Ive done

24 By Mr Robison Okay All right So you

25 understand then that would be Mr Johnsons theory of

ESOUIRE 800.211.DEPO 3376
Li EsquireSofutions.com



DAVID SCHWARTZ PHD Confidential October 21 2014
MEI-OSR vs PEPPERM ILL 76

going to ask some foundation questions Excuse me

You read the transcript didnt you

Of

Of the Gaming Commissions hearing

read the opinion believe thats the

correct word for it The final opinion recommendation

Whatever you call that

And youre aware that the Gaming Control Board

found in its investigation the Peppermill had not used

10 GSRs information correct

11 MR JOHNSON Objection Assumes facts not in

12 evidence Misstates the report Its vague and

13 ambiguous

14 THE WITNESS Im aware that there wasnt any

15 evidence that the material was used

16 By Mr Robison Okay And if thats in fact

17 the case that the material was never used at the

18 Pepperinill then you only have one theory of damages

19 Thats unjust enrichment for cost avoidance Correct

20 MR JOINSON Objection Calls for legal

21 conclusion Incomplete hypothetical

22 THE WITNESS Hang on second now Im -- you

23 got me sidetracked there for second Im trying to

24 answer your question so let me -- just bear with me So

25 if you could just --

ES1UIRE 800.211.DEPO 3376
EsquireSolutions.com



DAVID SCHWARTZ PH.D Confidential October 21 2014
MEI-OSR vs PEPPERM ILL 79

Im aware that they made that their position is

they made no changes but would -- well ill just say

Im aware that that is that they took that position that

they made no changes

And you have no proof to establish otherwise

No do not have any proof that would establish

otherwise

So right now your opinion on No value of

use is incomplete and you have no evidence if it was

10 used and there is any value associated with getting the

11 pars at the Peppermill

12 Correct

13 All right Lets move on to No
14 Okay

15 Cost avoidance call this theory

16 Okay

17 All right

18 So this is

19 This is starting of the second and equally

20 valid Youre saying this is valid method even though

21 you say its impossible The method that you suggest

22 2.28 years of continuous play you say is impossible

23 How can you say its impossible and valid in the same

24 affidavit

25 This is Im saying that practically it would be

ESQUIRE 800.211.DEPO 3376
EsquireSolutions.com



DAVID SCHWARTZ PH.D Confidential October21 2014
MEI-OSRvs PEPPERMILL 80

impossible But if you were to try to get this

information legitimately this is my best estimate of how

much it would cost

Who in their right mind is going to play slot

machine for 2.24 years continuously

do not know

Thats pretty ridiculous isnt it

Thats -- based on my review of the literature

thats what it would take to get this information

10 know Who in the world would do that

11 do not know suppose somebody who really

12 wanted to know that par setting

13 Were going to walk through that

14 Okay

15 Who would pay $40 million Who would do that in

16 this industry

17 Somebody who really wanted to know that par

18 setting

19 Theyre going to go out and pay somebody $9 an

20 hour to gamble $40 million Mr Schwartz

21 Again somebody who -- if you wanted -- the

22 question is how could you determine this information

23 exactly

24 The question is who in the world would do that

25 dont know

ESflUIRE 800.211.DEPQ 3376
EsquireSoiutions.com



DAVID SCHWARTZ PH.D Confidential October 21 2014
MEI-OSR vs PEPPERMILL 54

Yes

But then you say that is an impossible scenario7

correct

Yes

So ladies and gentlemen of the jury well

never know the cost because Mr SchwartzTs analogy is

impossible correct

We can tell that the cost is going to be pretty

big

10 But the cost is not based on reality is it
11 Your cost model is not based on reality

12 My cost model is based on my best understanding

13 of how you can get this information without having access

14 to that key

15 Which in fact youre saying is impossible to get

16 this information without using key Thats what youre
17 saying

18 Yes

19 Isntt it

20 Yes

21 want the record clear You are essentially

22 saying that in this affidavit it is impossible to get the

23 hold percentage on competitors slot machine unless you

24 use key

25 ITm saying that the best way that would know

ESQUIRE 800.211.DEPO 3376
OW EsquireSolutions.com



DAVID SCHWARTZ PHD Confidential October 21 2014
MEI-OSRvs PEPPERMILL 85

to get it would be to do this

But thats impossible

And in the course of doing that it would be

impossible to get that information legally

Lets go back

Sure

Your testimony to the jury in this case it is

impossible to get the hold percentage on competitors

slot machine without using 2341 reset key correct

10 To an extent You could also ask them and they

11 could tell you

12 Well that happens all the time We know that

13 would say that if you just have machine

14 lets say we just have machine in room and you want

15 to know the hold percentage you either have the key or

16 you would have to do an incredibly time arid labor

17 intensive series of play in that machine to get it and

18 dont think that it would be possible to do the latter

19 My question was people relate the settings on

20 the machine all the time dont they

21 They do

22 Vendors tell competitors what the other

23 properties set their machines at You know that

24 Im not aware of what they might or might riot

25 do

ESTUIRE 800.211.DEPO 3376
EsquireSolutions.com



DAVID SCHWARTZ PH.D Confidential October 21 2014
MEI-OSRvs PEPPERMILL 93

million

-- 100 Good grief Come on You dont do

this very often do you

Use calculator when have an attorney firing

questions at me No

No Im talking about pars and calculations of

pars and holds

Well do back out the handles from the pay

back percentages

10 When you use the par in the Reno Sparks area --

11 Yeah

12 -- of 7.83 youre going to determine what the

13 cost is to ascertain that par by factoring 40 million

14 times 7.83 hold

15 Well arent you multiplying that by .0783

16 Well thats fine Same way Were going to

17 get better decimal point either way

18 Im sorry must have hit the wrong key Now

19 do get the $3.1 million figure

20 Whats the real number million

21 million --

22 3132000 -- 132000

23 So what casino owner in their right mind would

24 pay $3132000 to know the par the hold for one day at

25 the GSR for Cleopatra

ES1UIRE 800.211.DEPO 3376
EsquireSolutons.com
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Nobody that can think of

How long would it take the Peppermill to recoup

that $3 million it spent to get that hold percentage

donit know exactly how much they make but

imagine it would take some time

Its right in the reports

Well donTt know how much the Peppermills

revenues are broken out in the reports that can see

Well thatTs true but lets --

10 You said they were 18 percent market share so

11 if we say 18 percent of that

12 Well lets assume that the average in the

13 report which is $1.63 per day per machine Thats what

14 the report said Okay

15 That seems little bit low

16 163

17 One dollar --

18 163

19 Oh 100 Okay That seems little better

20 Then youd multiple that by 365 right

21 Right

22 And you get 59840
23 Okay

24 Per year that that one machine would make And

25 if you divided that into the $3132000 its going to

ESñUIRE 800.211.DEPO 3376
EsquireSolutions.com
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take 52 years to recoup your investment Do you

understand that

Ido

Thats preposterous isnt it

Itis

Okay In fact you didnt use 7.83 the par

reflected in the gaming reports in this math did you
didnt

Nor did you use $4 bet did you
10 Id have to look at my calculations to see

11 Well we can do it right here Youve got

12 calculator

13 Sure

14 $4 bet 500 bets an hour for 20000 hours

15 thats $40 million

16 Yes

17 What do you do with that You factor in the

18 hold don1t you

19 Yes

20 What hold You dont know do you
21 Right now dont Id want to see my

22 calculations again

23 You use Its easy to figure out You divide

24 600000 --

25 Sure

ES nUT RE 800.21 1.DEPO 3376
EsquireSolutions.com
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believe that did at the time

And as youve now walked through the math you

admit that you did not correct

would like to look at my calculations and see

if made mistake and if did where made that

mistake

Im here You look at those numbers and you

tell me how they work

Thats -- would like would like chance to

10 look at my own calculations to see if made mistake

11 and where did and then could give you better

12 explanation

13 Why didnt you show up with your calculations

14 You knew was going to depose you on your affidavit

15 couldnt tell you the answer to that

16 As you sit here right now can you give me any

17 explanation of why the math is so bad in paragraph of

18 your affidavit

19 No

20 You werent trying to mislead the Court

21 Oh no

22 That was signed under penalty of perjury

23 True

24 And its inaccurate

25 It is

ESUIRE 800.21 1.DEPO 3376
EsquireSolutions.com
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111

Youre aware of Wizard of Odds

Yes

He deconstructs and establishes par all the time

right on his videos doesnt he

Ive not watched his videos

You haventt watched ShackiLefords videos

havent

Why Hes pretty savvy individual in the

industry isnt it

10 Yeah think he is

11 well respected authority

12 think he is

13 But in any event all these numbers lack

14 accuracy according to your admission in the last

15 paragraph of your affidavit correct

16 Yes

17 So you did tell the judge that these numbers are

18 inaccurate

19 MR JOHNSON Objection Assumes facts not in

20 evidence

21 By Mr Robison Number 10 is in evidence and

22 Ill read it into the record so that theres no

23 accusation that Im saying something that you didnt

24 say

25 While GSRs methods of operation do not in my

ESflUIRE 800.211.DEPO 3376
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opinion have bearing on Peppermills admitted

collection of misappropriated par information believe

that Peppermills motives or collecting the information

and any operational changes that the Peppermill made or

did not make with the benefit of the par information are

crucial to accuracy

Correct

And you dont have either of those

Correct

10 So your information is inherently inaccurate

11 At this stage yes
12 Okay Why did you give it to the judge

13 Why what

14 Why then would it -- why did they ask you for

15 this information to give to the judge

16 couldnt answer that You can ask Mr Johnson

17 for why dont know

18 Well you can explain it to the judge This

19 really should be stricken from the record shouldnt it
20 because its so inaccurate

21 MR JOHNSON Objection

22 THE WITNESS Youre asking me for legal

23 conclusion there

24 By Mr Robison Well this is your tattoo You

25 have to wear it Do you want this to be the position of

ESQUIRE 800.211.DEPO 3376
EsquireSolutions.com
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Dr David Schwartz in court Yes or no

At the time this accurately reflects what my

knowledge of it based on the information had then as

said As you brought to our attention in paragraph 10

there do want more information to be able to

definitively have an opinion and have report which

havent done yet

That wasnt my question My question iS Is

this the testimony sworn testimony under penalty of

10 perjury that you want to stand behind in this case

11 Again Ill say that at the time believed this

12 was accurate

13 Right now is this the testimony that you want to

14 stand behind in this case Yes or no
15 No

16 Thank you Please excuse me if Ive already

17 asked this but do you know how the tier points relate to

18 the theo at the GSR

19 No dont

20 Did ask that before

21 dont remember if you did or didnt Its
22 been long morning for me He knows

23 MR GtJNDERSON do

24 By Mr Robison So if you use that 7.83 par and

25 the cost under that assumption is $3132000 and if you
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REPORTERS CERTIFICATE

STATE OF NEVADA
ss

COUNTY OF CLARK

CHRISTINE JACOBS certified shorthand

reporter for the state of Nevada do hereby certify

That reported the deposition of the witness DAVID

SCHWARTZ PH.D commencing on October 21 2014

commencing at the hour of 927 a.m

That prior to being examined the witness was by me

10 duly sworn to testify to the truth the whole truth and

11 nothing but the truth

12 That thereafter transcribed my said shorthand

13 notes into typewriting and that the typewritten

14 transcription of said deposition is complete true and

15 accurate transcription of my said shorthand notes taken

16 down at said time That review of the transcript was

17 requested

18 further certify that am not relative or

19 employee of an attorney or counsel involved in said

20 action

21 IN WITNESS WHEREOF have hereunto set my hand

22 in my office in the County ofk4.te
23 this 31st day of October 2014

24 CHRISTINE JACOBS CCR 455

25

ESOUTRE 800.211.DEPO 3376
EsquireSo/utions.com



EXHIBIT

EXHIBIT



Case No CV1301704

Dept No B7

IN THE SECOND JC3DICIAL DISTRICT COtJRT OF THE STATE OF NEVADA
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good month or bad month Im often concerned in

terms of whether the state was luckier that month or

whether it wasnt to sort of evaluate the trend in

terms of whether were seeing improved performance

from demand standpoint or whether or not that just

has to do with the fact that the hold percentages were

outside the normal range that month

All right And was there is there any

way that you know of to determine the floor par for

10 example for the GSR from those GCB1 reports
11 The publicly information that we were

12 just talking about

13 Correct

14 No sir

15 Any specific casino can you determine

16 their par

17 You cannot

18 In this case you indicated that you were

19 asked to see if you could determine damages
20 Yes sir

21 Did you first look for lost profits
22 Idid

23 And what did you do to pursue that

24 assignment

25 guess maybe should take one step back
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first took look at whether there was

unjust enrichment first and then considered the

question of lost profit So guess should modify

my response in that did those in reverse

Well Im going to follow the order of the

trade secret act and ask about lost profits first

Please

All right So what did you do to determine

whether the GSR lost profits as result of the

10 activities of the Peppermill

11 The only thing that was done at that point
12 in time was to determine the extent to which we would

13 have to obtain information from the Peppermill in

14 order to determine when the pars were being adjusted
15 when there was manipulation going on in terms of on

16 the casino floor

17 tnderstanding that that information was

18 somewhat limited what we attempted to do at that

19 point in time was determine whether or not we could

20 get the information that we needed from the Peppermill

21 so that we could then take look at analyzing the

22 question of lost profits from the GSR

23 As you sit here now do you have an opinion

24 as to whether or not the GSR sustained loss of

25 profit or revenue as result of the activities of the
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