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ALLONGE

This Allonge, dated and offective as of July ©_, 2011, is attached to and is intended to be
made a part of that certain Promissory Note dated February 28, 2008, in the original principal amount of
FIVE HUNDRED THOUSAND AND NO/100 DOLLARS ($500,000.00), made by TOLUCA LAKE
VINTAGE, LLC, a California fimited-liability company (“Borrower”), payable by Borrower to the order of
HERBERT FREY, TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED

NOVEMBER 22, 1982 (*Lender/Assignor™).

Pay to the order of Y AKOV JACK HEFETZ AND ALIS COHEN (collectively, “Assignee™),

without recourse, warranty or representation of any kind, except as expressly set forth in that certain Loan
and Note Assignment Agreement of even date herewith by and between Lender/Assignor and Assignee, or

in any documents executed in connection therewith.

Sy Lo P Foear

HERBERTFREY, TRUSTEE OF THE HERBERTFREY
REVOCABLE FAMILY TRUST DATER'NOVEMBER

22, 1982

STATE OF NEVADA )
) s8.

COUNTY OF CLARK )

On this QO day of J Uy QW before me personally appeared HERBERT FREY, acting as
TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22, 1982,
to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to be his/her

free act and deed and the free act and deed of said entity.
‘E’c&m 2:%«&01&{

Notary Public
My Commission Expn‘es

.........
-------

NG | TIZANA KeNEDy
( My ppoiniment |
yNo: 99 88955 4 arch 17 20?3) s !

e e
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ALLONGE

This Allonge, dated and effective as of July __(9_, 2011, is attached to and is intended to be
made a part of that ¢ertain Promissory Note dated February 28, 2008, in the original principal amount of
FIVE HUNDRED THOUSAND AND NO/100 DOLLARS ($500,000.00), made by TOLUCA LAKE
VINTAGE, LLC, a California limited-liability company (“Borrower”’), payable by Borrower to the order of
HERBERT FREY, TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED

NOVEMBER 22, 1982 (“Lender/Assignor”),

Paytothe order of Y AkOV JACKHEFETZ AND ALIS COHEN (collectively, “Assignee”),
without recourse, warranty or representation of any kind, except as expressly set forth in that certain Loan
and Note Assignment Agreement of even date herewith by and between Lender/Assignor and Assignee, or

in any documents executed in connection therewith,

HERBERTFREY, TRUSTEE OF THE HERBERT FREY
REVOCABLE FAMILY TRUST DATED NGVEMBER
22, 1982

STATE OF NEVADA )
) ss,

COUNTY OF CLARK )

Onthis_b dayof Jvu\ 01, before me personally appeared HERBERT FREY, acting as
TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22, 1982,
to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to be his/her

free act and deed and the free act and deed of said entity.

Notary Public l

My Commission Expires:

County of Clark

TIZIANA KENNEDY

My Appointment Expires
March 17, 2012 b
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ALLONGE

This Allonge, dated and effective as of July _E?_, 2011, is attached to and is intended to be
made a part of that certain Promissory Note dated March 29, 2007, in the original principal amount of TWQ
MILLION TWO HUNDRED NINETY-ONE THOUSAND FOUR HUNDRED NINETY AND NO/100
DOLLARS ($2,291,490.00), made by TOLUCA LAKE VINTAGE, LLC, a California limited-liability
company (“Borrower”), payable by Borrower to the order of HERBERT FREY, TRUSTEE OF THE

HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22,1982 (“Lender/Assignor”),

|

|

f Pay to the order of Y A}JOV JACK HEFETZ AND ALIS COHEN (coliectively, “Assignec”),
without recourse, warranty or representation of any kind, except as expressly set forth in that cettain Loan
and Note Assignment Agreement of even date herewith by and between Lender/Assignor and Assignee, or

in any documents executed in connection therewith.

)y e, k

HEEBERTFREY, TRUSTEE OF THE HERBERT FREY [
REVOCABLE FAMILY TRUST DATED’NOVEMBER

22,1982 :

R linall: xof dhnnt

STATE OF NEVADA ) | :
) s8. |

COUNTY OF CLARK )

On this (o day of J\)H 20W _ , before me personally appeared HERBERT FREY, acting as

TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22, 1982,
to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to be his/her

free act and deed and the free act and deed of said entity. |
.-'_ L |

Notary Public
My Cominission Exp1res.

county of Clark

TIZIANA KENNEDY

My Appointment Expites
Y b?xgrch 17 2012 I

> Notary Pu
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(The undersigned certifies that this document

does not inchade any personal information as
referenced in NRS Section 239,030,)

When Recorded Mail to:
Yakov J. Hefetz

3555 Las Vegas Blvd. South
Las Vegas, NV 89109

ASSIGNMENT

THIS ASSIGNMENT (“Assignment”) is made as of the ,_Q.l day of July, 2011, by HERBERT
FREY, TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER
22, 1982 (“Assignor” or “Lender”) for the benefit of YACOV JACK HEFETZ and ALIS COHEN

(collectively “Assignee”).

WHEREAS, on or about March 29, 2007, the Assignor made a foan {“Loan™) to Toluca Lake
Vintage, LL.C, a California limited-liability company (*Borrower”). The Loan is evidenced by the terms
of the following Promissory Notes (collectively the “Notes™): (1) Promissory Note dated August 23, 2007
in the amount of $6,000,000.00, (2) Promissory Note dated March 29, 2007 in the amount of
$2,291,490.00, and (3) Promissory Note dated February 28, 2008 in the amount of $500,000.00. The
Loan is secured by the following Deeds of Trust (collectively, the “Deeds of Trust”): (1) Deed of Trust,
Assignment of Rents, Security Agreement and Fixture Filing executed by Christopher Beavor and

Samantha Beavor (collectively, the “Beavors™), dated March 29, 2007, and recorded on
as instrument number in the official records of Clark County, Nevada (“Nevada A

DOT?”) (2) Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing executed by C&S

Holdings, LLC (“C&S”), dated July 1, 2007, and recorded on , as instrument number
in the official records of Clark County, NV (“Nevada B DOT”); (3) Deed of Trust,

Assignment of Rents, Security Agreement and Fixture Filing executed by Borrower, dated August 23,
in the official records

2007, and recorded on , as instrument numbet
of Clark County, NV (“Nevada C DOT”); (4) Deed of Trust executed by C&S, dated March 29, 2007,
and recorded on , as instrument number in the official records of Iron County,

Utah; and (5) Deed of Trust, Ass:gmnent of Rents, Security Agreement and Fixture Filing executed by

Borrower, dated February 28, 2008, and recorded on , as instrument number in
the official records of Los Angeles County, CA. The Notes, the Deed of Trust, and all other documents

evidencing, securing, guarantecing or otherwise executed in connection with the Loan being hereinafter
referred to collectively as the “Loan Docamenis”; and

WHEREAS, The Nevada A DOT, the Nevada B DOT and the Nevada C DOT encumber certain
property located in Clark County, Nevada (“NV Property”), which Property is legally described in

Exhibit B attached hereto; and

WHEREAS, pursuant to a certain Loan and Note Assignment Agresment (“Agreement”), of
even date herewith by and between Assignor and Assignee, Assignor has agreed to assign, sell, transfer
and convey to Assignee, and Assignee has agreed to acquire from Assignor, all of Assignor’s right, title
and interest in and to the Loan and the Loan Documents, upon the terms and conditions set forth therein

and in the documents executed in connection therewith;

NOW, THEREFORE, in consideration of Ten Dollars ($10) in hand paid to Assignor by
Assignee and for other good and valuable consideration, the receipt and sufficiency of which are hereby
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acknowledged, Assignor hereby ASSIGNS, SELLS, TRANSFERS and CONVEYS unto Assignee, and
Assignee hereby purchases and acquires from Assignor, all of Assignor’s right, title and interest in, to and
under (a) the Loan, (b) the Loan Documents, including, without limitation, the Notes, Deeds of Trust, and
all other Loan Documents described in Exhibit A attached hereto, (¢) the Property and all other collateral
for the Loan, including, without limitation, all escrow accounts and other accounts with respect to the
Loan, including, without limitation, tax, insurance and security deposit escrow account, if any, together
with interest thereon, if any (collectively, with the Property, the “Collateral™), (d) all non-proprietary
written information and documentation that Assignor has in its possession relative to the Loan, the Loan
Documents, Borrower or the Collateral (all such documentation and information being referred to herein
as the “Loan File”), including, without limitation, all appraisals, environmental reports, inspection
reports, plans, specifications, surveys, correspondence, title insurance policies and title guarantees,
casualty and liability insurance policies, legal opinions, leases, contracts, estoppel certificates and other
documents pertaining to the Property, histories of the Loan showing all payments made by Borrower with
respect to the Loan and the application thereof to the principal, interest and other charges with respect to
the Loan and an accounting with respect to all escrow and other accounts, and (e) all rights of Assignor

with respect to any of the foregoing.

TGO HAVE AND TO HOLD the Loan, the Loan Documents, the Collateral and the Loan File
unto Assignee and its successors and assigns forever,

ASSIGNOR:

rer]

HERBERT FREY, TRUSTEE OF THE ERT
FREY REVOCABLE FAMILY TRUST /DATED
NOVEMBER 22, 1982

STATE OF NEVADA )
) s8,

COUNTY OF CLARK )

On this !Q day of Q;)Uk:{ YoM, before me personally appeared HERBERT FREY, acting
as TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22,
1982, to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to

be his/her free act and deed and the free act and deed of said entity.

- Lhau.ﬁ., .y
Notary Public \é 1
My Commission Expires:

S W,

a Public te f a
County of Clark

TIZIANA KENNEDY

My Appolntment Expires
March 17,

...............
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EXHIBIT “A”

On or about March 29, 2007, the Assignor made a loan (“Loan”) to Toluca Lake Vintage, LLC, a
California limited-liability company (“Borrower”). The Loan is evidenced by the terms of the following
Promissory Notes (collectively the “Notes”): (1) Promissory Note dated August 23, 2007 in the amount
of $6,000,000.00, (2) Promissory Note dated March 29, 2007 in the amount of $2,291,490.00, and (3)
Promissory Note dated February 28, 2008 in the amount of $500,000.00 (“$500,000 Note”). As security
for the payment of the Notes, Borrower and/or its affiliates exeouted the following Deeds of Trust
(collectively, the “Deeds of Trust”): (1) Deed of Trust, Assignment of Rents, Security Agreement and
Fixture Filing executed by Christopher Beavor and Samantha Beavor (collectively, the “Beavors™), dated
March 29, 2007, and recorded on , as instrument number in the
official records of Clark County, Nevada, (2) Deed of Trust, Assignment of Rents, Security Agreement
and Fixture Filing executed by C&S Holdings, LLC (“C&S”), dated July 1, 2007, and recorded on

, 48 instrument number in the official records of Clark County, NV;
(3) Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing executed by Borrower,
dated August 23, 2007, and recorded on , 88 instroment number in
the official records of Clark County, NV; (4) Deed of Trust executed by C&S, dated March 29, 2007, and
recorded on , 4s instrument number in the official records of Iron County,
Utah; and (5) Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing executed by
Borrower, dated February 28, 2008, and recorded on , as instrument number in

the official records of Los Angeles County, CA (as securify for the payment of the $500,000 Note). In
addition, the Loan is governed, evidenced and secured, respectively, by the following documents
(collectively, along with the Note, the Deeds of Trust, and all other documents that govern, evidence

and/or secure the Loan, the “Loan Documents™):

i, Loan Agreement, dated March 29, 2007, executed by the Borrower and the

Lender;
i, First Amendment to Loan Agreement dated May 24, 2007, executed by the

Borrower and Lender;
il Second Amendment to Loan Agreement dated August 21, 2007, executed by

Borrower and Lender;

iv. Policy of Title Insurance, issued by First American Title Tnsurance Company
dated ;
V. Payment Guaranty dated March 29, 2007, executed by Brian Head Lofts, LLC

(‘Brian Head”);

vi, Payment Guaranty dated March 29, 2007, executed by C&S;

vii. Payment Guaranty dated March 29, 2007, executed by the Beavors (the Beavors,
together with Brian Head and C&S, the “Guarantors”) (each of the Payment
Guaranty set forth in sub-section v, vi, and vii, collectively, the “Payment
Guaranties”); and

viii,  Security Agreement and Assignment of Membership Interest executed March 29,
2007 by C&S, Rocket Construction, Inc. and Essential [nvestments, LL.C in favor

of Lender.

Hefetz Toluca Lake-007

APP00940




EXHIBIT “B”

[Attach Legal Descriptions]
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LOAN AND NOTE ASSIGNMENT AGREEMENT

THIS LOAN AND NOTE ASSIGNMENT AGREEMENT (“Agreement”) is entered into by and
among HERBERT FREY, TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST
DATED NOVEMBER 22, 1982 (“Assignor” or “Lender”) and YACOV JACK HEFETZ and ALIS
COHEN (collectively, the “Assignee”) as of July | 2011 (individually, “Party” and collectively, the

“Parties”),
RECITALS

A. On or about March 29, 2007, the Assignor made a loan (*Loan”) to Toluca Lake Vintage,
LL.C, a California limited-liability company (“Borrower™), The Loan is evidenced by the terms of the
following Promissory Notes (collectively the “Notes™): (1) Promissory Note dated August 23, 2007 in the
amount of $6,000,000.00, (2) Promissory Note dated March 29, 2007 in the amount of $2,291,490.00,
and (3) Promissory Note dated February 28, 2008 in the amount of $500,000.00 (“$500,000 Note”). As
security for the payment of the Notes, Borrower and/or its affiliates exccuted the following Deeds of Trust
(collectively, the “Deeds of Trust”): (1) Deed of Trust, Assignment of Rents, Security Agrecment and
Fixture Filing executed by Christopher Beavor and Samantha Beavor (collectively, the “Beavors™), dated
March 29, 2007, and recorded on , as instrument number in the
official records of Clark County, Nevada, (2) Deed of Trust, Assignment of Rents, Security Agreement
and Fixture Filing executed by C&S Holdings, LLC (“C&S”), dated July 1, 2007, and recorded on

, as instrument number in the official records of Clark County, NV;
(3) Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing executed by Borrower,
dated August 23, 2007, and recorded on , as instrument number , in
the official records of Clark County, NV; (4) Deed of Trust executed by C&S, dated March 29, 2007, and
recorded on , as instrument number in the official records of Iron County,
Utah; and (5) Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing executed by
Borrower, dated February 28, 2008, and recorded on , s instrument number in

the official records of Los Angeles County, CA (as security for the payment of the $500,000 Note). In
addition, the Loan is governed, evidenced and secured, respectively, by the following documents
(collectively, along with the Notes, the Deeds of Trust, and all other documents that govern, evidence

and/or secure the Loan, the “Loan Documents™);

L Loan Agreement, dated March 29, 2007, executed by the Borrower and the

Lender;
ii. First Amendment to Loan Agreement dated May 24, 2007, executed by the Borrower and Lender;

M. Second Amendment 1o Loan hgreement dsied Aupost 2N, 2007, exeonied by Dotone wd

Lender;
1v. Policy of Title Insurance, issued by First American Title Insurance Company dated

v. Payment Guaranty dated March 29, 2007, executed by Brian Head Lofts, LLC (‘Brian Head”);

vi, Payment Guaranty dated March 29, 2007, executed by C&S;

vii. Payment Guaranty dated March 29, 2007, executed by the Beavors (the Beavors, together with
Brian Head and C&S, the “Guarantors”) (each of the Payment Guaranty set forth in sub-section
v, vi, and vii, collectively, the “Payment Guaranties”); and

viil, Security Agreement and Assignment of Membership Interest executed March 29, 2007 by
C&S, Rocket Construction, Inc. and Essential Investments, LLC in favor of Lender,
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B. Assignor and Assignee entered into that certain Agreement dated January 14, 2008
(“Participation Agreement”) whereby Assignee participated in the Loan with Assignor by funding Two
Million Two Hundred Fourteen Thousand Eight Hundred and Seventy Five Dollars ($2,214,875.00) with
the guaranty of a certain interest rate and other amounts due and payable to Assignee as more specifically
described therein (collectively, the “Participation Amount™).

C. Borrower and Guarantors are in default under the Loan and the Loan Documents.

D, Assignee has not received any repayment for its Participation Amount from Assignor,
Borrower or Guarantors.

E. Assignor desires to assign, and Assignee desires to assume, all of Assignor’s right title
and interest in and to the Loan, the Notes, the Deeds of Trust, and the other Loan Documents, as more

fully set forth below.

NOW THEREFORE, FOR VALUABLE CONSIDERATION, the Parties incorporate the Recitals
above set forth as a part of this Agreement and not as recitals only, and agree as follows:

1, As consideration for Assignee’s funding of the Participation Amount, Assignor hereby
assigns to Assignee of all of Assignor’s right, title and interest in and under: (i) the Loan; (ii) the Notes;
(ili) the Deeds of Trust (including any related title insurance policies and endorsements); (iv) the Payment
Guaranties; (v) the other Loan Documents, and (vi) all right to payment and collection rights and rights to
collateral expressed in any of the Notes, the Payment Guaranties, the Deeds of Trust, and the other Loan

Documents.

2. Assignor shall deliver to Assignee the originals of the Loan Documents in its possession
or subject to its control, and Assignor will execute, acknowledge and deliver to Assignee such other
documents and instruments as Assighee or ifs counse!l may reasonably deem necessary or appropriate in
order to confer upon Assignee the full benefit of all of the Loan Docunents and Assignor’s rights and
interest with respect to the Loan (including, without limitation, an allonge to the Notes under which the
Assignors’ right, title and interest in and to the Notes is unconditionally transferred to Assignee), The
foregoing obligations shall survive the completion of the transactions contemplated hereby.

3. Assignor hereby represents and warrants to Assignee that;

a. Assignor has the power and authority to execute this Agreement and perform the transactions
hereunder.

b. Assignor is a “United States person” within the meaning of Section 7701 (a)(30) of the Internal
Revenue Code of 1986, as amended.

C. Assignor has not assigned, transferred or hypothecated to any party any portion of its interest in
the Loan, the Notes, the Deeds of Trust or any other Loan Documents, and Assignor has not
granted to any party, other than Assignee, any option, contract, or other agreement with respect to
the assignment of the Notes, Deeds of Trust or any other Loan Documents.

d. Other than the Petition filed in Federal Bankruptcy Court by Borrower via Case No. 1:09-bk-
15680-GM (“Borrower Bankruptcy Petition”), there is no litigation, administrative proceeding
(including without limitation condemmation or similar proceedings or special assessments),
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‘ - arbifration proceeding, judgment, consent decree or governmental investigation outstanding,
; pending or, to Assignor's knowledge, threatened against, or relating to, the properties related to
the Loan (collectively, the “Property”) or the transactions contemplated hereby, including,
without limitation, with respect to enforcement by Assignor of the guaranty obligations pursuant
to the Payment Guaranties dated March 29, 2007 executed by the Guarantors in favor of

Assignor.

e. Notwithstanding the draft Mutual Release and Payment Agreements contained in the Loan File
between Beavor, Brian Head, Borrower, C&S and Lender, Assignor has not released or waived
any rights and remedies under the Loan Documents or the Payment Guaranties, and such release

3 agreements are not effective and have never been executed by the parties listed therein. The

| Guarantors are fully liable for the Loan under the Loan Documents.

f.  The execution of this Agreement and the consummation of the transactions contemplated hereby
will not result in a breach of any term or provision or constitute a default under any contract,
agreement, instrument, understanding, judgment or decree to which Assignor is a party or by

which Assignor is bound,

g. Assignor shall, promptly upon receiving notice of any actual or threatened claims or proceedings
(1) for the condemnation of the Property, or any portion thereof, (ii) arising out of injury or
damage to or upon the Property, or any portion thereof, (iit) related to the leases at the Property,
arising out of any violation or threatened violation of applicable laws or regulations relating to or
affecting the Property or any portion thereof, including, but not limited to, any violation of an
environmental law, or which may result in the liability of the owner or a successor owner of any

_ interest in the Property, or any portion thereof, (iv) arising out of the imposition of any special

; assessment, levy or tax, or (v) relating to the potential formation of any taxing authority affecting

the Property, or any portion thereof, notify Assignee in writing thereof.

h. Assignor has delivered all information, documents, notices, correspondence and materials,
| including without limitation, the Loan File (as defined in that certain Assignmeni between
Assignor and Assignee dated as of the date hereof), related to the Loan, to Assignee,

The representations of Assignor as set forth in this Section shall survive the assignment
transaction contemplated hereunder.

4, Assignee hereby warrants and represents to Assignor that:
| a. Assignee has the authority to enter into this Agreement.
| b. Assignee is a “United States person” within the meaning of Section 7701

(a)(30) of the Internal Revenue Code of 1986, as amended,

The representations of Assignee set forth in this Section shall survive the assignment transaction
contemplated hereunder.

5. This transaction shall be closed on a date mutually agreed upon between the Parties
(“Closing Date™). On or before the Closing Date, each of the Parties shall deliver such instructions and
documents as are required by this Agreement or are customary in similar transactions in Clark County,

3

AN
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Nevada, and they shall do all other things reasonably necessary to close this transaction and carry out the
purpose and intent of this Agreement,

6. The Parties will, from and after the completion of the transactions contemplated hereby,
execute and deliver such documents and information, and shall cooperate and/or take such other actions
as may be reasonably necessary to better carry out the intent of this Agreement; provided however, that
the Party to be benefited by the delivery of any such document or the taking of any such action shall be

responsible for the costs thereof.

7. This Agreement may not be modified except in writing and executed by the Parties,

8. In the event of a breach of this Agreement by either Party, the non-breaching Party shall
be entitled to enforce this Agreement, In such event, in addition to any other legal or equitable remedy,
the breaching Party shall pay all reasonable attorneys’ fees and legal expenses incurred by the non-
breaching Party in connection with the enforcement of the Agreement. Fees and legal expenses include
reasonable attorneys’ fees and legal expenses, whether or not there is a lawsuit.

9. This Agreement shall be governed by the laws of the State of Nevada and the Parties
agree that the appropriate venue for any legal proceeding relating to this Agreement shall be in the State

of Nevada, County of Clark.

10. The terms and conditions of this Agreement shall be construed as a whole according to its
fair meaning and not strictly for or against any Party. The Parties acknowledge that each of them has
reviewed this Agreement and has had the opportunity to have it reviewed by their attorneys and that any
rule of construction to the effect that ambiguities are to be resolved against the drafiing party shall not
apply in the interpretation of this Agreement, including its exhibits or any amendments. The Parties
further agree that prior drafts of this Agreement shall not be relevant or considered in connection with the
construction or interpretation of this Agreement, or to vary, modify or contradict any of the terms or

provisions of this Agreenient,

1. Assignor represents and warrants to Assignee that it has not dealt with any broker, agent
or similar person in connection with this transaction. Assignee represents and warrants to Assignor that it
has not dealt with any broker, agent or similar person in connection with this transaction.  Assignor
agrees to indemnify and hold harmless the Assignee from and against any and all claims and expenses,
including reasonable attorneys® fees, for any brokerage or agent commission or fee arising out of this
transaction by any broker or agent with whom the Assignor has dealt, Both Parties shall have the right,
however, to participate in the defense of any action brought by such agent or broker, The provisions of
this paragraph shall survive the closing of the subject transaction.

(Remainder of Page Left Intentionally Blank)
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Dated and effective as of the date first above written:

HERBERT FREY, TRUSTEE OF TH{ HERBERT
FREY REVOCABLE FAMILY TRUST DATED
NOVEMBER 22, 1982

hY ,

ALIS ‘\\m

BY YA ['Z, ATTORNEY IN FACT

STATE OF NEVADA )
) 88,
COUNTY OF CLARK )

On this m_'l_Q__ day of \)“‘4 200 | before me personally appeared HERBERT FREY, acting
as TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22,
1982, to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to
be his/her free act and deed and the free act and deed of said entity,

lht'ﬂuak_,
Notary Public LA f
My Commission Expirks;

o Natary Public - State of Nevadal
¥ County of Clark .
TIZIANA KENNEDY

My Appoiniment Explres ¢

oo 17,2012

No: 99-38995-1
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NON-FOREIGN AFFIDAVIT

Section 1445 of'the Internal Revenue Code of 1986, as amended (“Code”), provides that a transferee
of a U. S. real property interest must withhold tax if the transferor is a foreign person. To inform the
transferee that withholding of tax is not required upon the disposition of a U, 8, real property interest by
HERBERT FREY, TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED
NOVEMBER 22, 1982 (“Transferor”) the undersigned hereby certifies the following;

1, The Transferor is not a “foreign person” (as that term is defined in the Code and the
regulations promulgated pursuant thereto).

2, The Transferor’s United States taxpayer identification number is

3. The Transferor’s address is 2747 Paradise Road, #3401, Las Vegas, NV 89109.

The Transferor understands and acknowledged that this affidavit may be disclosed to the Internal
Revenue Service by the transferee and that any false statement contained herein could be punished by fine,

imprisonment or both,

Under penaity of perjury, the Transferor declares that the Transferor has examined this affidavit and
that it is true, correct and complete,

Dated and effective as of July !g , 2011,

REVOCABLE FAM[LY TRUST DATE} NOVEMBER
22, 1982

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )

On this la day of -JUL\{ PRI , before me personally appeared HERBERT FREY, acting as
TRUSTEE OF THE HERBERT FREY REVOCABLE FAMILY TRUST DATED NOVEMBER 22, 1982,
to me personally know, who, being by me duly sworn, and he/she acknowledged said instruction to be his/her

free act and deed and the free act and deed of said entity.
J%am me&q

Notary Public
My Commission Exptres

N Pible - Sime of ovadal
R County of Clark :
& TIZIANA KENNEDY
Appointment Expires
oo . larch 17,2012

.
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Electronically Filed

OMD 05/19/2015 04:59:17 PM

COHEN-JOHNSON, LLC .
H. STAN JOHNSON, ESQ. % b %\Mu—'
Nevada Bar No. 00265

sjohnson@cohenjohnson.com CLERK OF THE COURT
MICHAEL V. HUGHES, ESQ.

Nevada Bar No. 13154

mhughes@cohenjohnson.com

Suite 100

255 East Warm Springs Road

Las Vegas, Nevada 89119

Telephone No. (702) 823-3500

Facsimile No.  (702) 823-3400

Attorneys for Jack Hefetz

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT, XXVIII
Plaintiff,
VS.
CHRISTOPHER BEAVOR,
Defendant.

PLAINTIFE’S OPPOSITION TO DEFENDANT’S
MOTION TO DISMISS PURSUANT TO NRS § 40.435

COMES NOW, Plaintiff, Yacov Jack Hefetz (hereinafter referred to as “Hefetz”), by and
through his counsel of record, H. Stan Johnson, Esq. and Michael V. Hughes, Fsq. of the law
firm of Cohen-Johnson, LLC, and hereby files this Opposition To Defendant’s Motion To
Dismiss Pursuant To NRS § 40.435.
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This Opposition is based upon the following Memorandum of Points and Authorities, the

complaint filed in the above-captioned proceedings, and any evidence and oral argument which

is allowed at the time of hearing on the Defendant’s Motion To Dismiss Pursuant To

NRS § 40.435.
Dated this 18th day of May, 2015.

COHEN-JOHNSON, LLC

H. Stan Johnson, Esq. 'g

Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 East Warm Springs Road
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefetz
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Christopher Beavor (“Beavor”) has filed Defendant’s Motion to Dismiss Pursuant To
NRS 40.435 (“Beavor’s Motion”) in an effort to dismiss on the basis of the “One-Action Rule”
the sole claim set forth in the Verified Complaint filed by Hefetz. Hefetz opposes Beavor’s
motion on the following five grounds:

. The Court cannot consider Beavor’s Motion in light of Beavor’s failure to satisfy a

condition precedent to the filing of that motion, namely the raising in the pleadings of
the affirmative defense of the “One-Action Rule”:

The Court cannot consider Beavor’s Motion in light of Beavor’s failure to establish
good cause and excusable neglect for the untimely assertion of the affirmative

defense of the “One-Action Rule”;

. NRCP 12(b) bars the assertion of an affirmative defense through a motion if an

answer has already been filed in a case;

. The “One-Action Rule” does not apply here because the loan underlying the

transactions at issue here is not secured by a mortgage or lien on real estate; and

. Hefetz should be afforded a continuance to consider certain issues necessary for

amending the Verified Complaint into a proceeding in compliance with the “One-

Action Rule.”

For the reasons stated below, Beavor’s Motion should be denied in its entirety.

FACTUAL ALLEGATIONS

On or about March 29, 2007, Toluca Lake Vintage, LLC (hereinafter referred to

as “Toluca) entered into a Loan Agreement (hereinafter referred to as the “Loan”) with the

Herbert Frey Revocable Family Trust (hereinafter referred to as “Frey’s Family Trust”).

The Loan was secured by deeds of trust placed on more than ten parcels of real

estate located in California, Nevada, and Utah.
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3. One of the parcels of Nevada real estate that secured the Loan was and upon
information and belief still is the personal residence of Christopher Beavor (hereinafter referred
to as “Beavor’s Home™).

4, Upon information and belief, there is not more than one residential structure on
Beavor’s Home.

5. Upon information and belief, only one family resides at Beavor’s Home. That
family is Beavor’s family.

0. Upon information and belief, Beavor owns Beavor’s Home.

7. Besides providing the real estate collateral to secure the Loan, Beavor executed
an unsecured Payment Guaranty in connection with the Loan.

8. After the execution of the Loan and its related documents, Toluca defaulted on the
Loan in or around February 2009 and commenced proceedings under Chapter 11 of the U.S.
Bankruptcy Code.

9. On or about July 6, 2011, Frey’s Family Trust assigned to Hefetz its rights under
the Loan and the Payment Guaranty.

10.  On or about July 21, 2011, Hefetz filed a Verified Complaint in order to
commence the above-captioned proceedings. The Verified Complaint alleged that Beavor and
his now former wife failed to meet their joint and several obligations under the Payment
Guaranty.

11. On October 21, 2011, Beavor and his now former wife filed their answer and
counterclaim (hereinafter referred to as the “Answer”) and then on April 9, 2012 filed their First
Amended Counterclaim (hereinafter referred to as the “Amended Counterclaim™).

12. Neither the Answer nor the Amended Counterclaim alleged as an affirmative
defense the “One-Action Rule.”

13. To date, Hefetz has not taken any action to foreclose on the deed of trust which
encumbers the real estate occupied by Beavor. He has not done so to date in light of the fact that
his investigation to date indicates the following: (a) the fair market value of Beavor’s Home

presently has a fair market value ranging from $384,794.00 to $512,446.00 based on a review of
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publicly available information; (b) Beavor’s Home has three deeds of trust based on a review of
publicly available information; (c) the first deed of trust has a purported value of $518,000.00;
(d) the second deed of trust has a purported value of $1,350,000; and (e) the third deed of trust,
which is held by Hefetz, has an unknown value associated with it. In short, Beavor’s Home is
underwater by an amount in excess of eight hundred thousand dollars even without considering
the Loan and third deed of trust held by Hefetz,

14. Notwithstanding the complete lack of value to secure the Loan to Beavor’s Home,
Defendant filed his Motion To Dismiss Pursuant to NRS § 40.435 (hereinafter referred to as
“Beavor’s Motion”). Hefetz is now compelled to file this Opposition to Beavor’s Motion.

ITI. LEGAL STANDARD

The law in Nevada is clear regarding the standard for review of dismissal motions
pursuant to Nevada Rule of Civil Procedure 12(b)(5). The court must recognize all factual
allegations set forth in the complaint as true and must draw all factual inferences in favor of the
nonmoving party. Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228, 181 P.3d 670,
672 (2008). The court cannot dismiss a complaint unless it appears beyond a doubt that the
nonmoving party can prove no set of facts, which, if true, would entitle the nonmoving party to
relief. Buzz Stew, 124 Nev. at 228, 181 P.3d at 672.

IV. LEGAL ARGUMENT

A. NRS § 40.435(2) PRECLUDES THE COURT FROM HEARING
BEAVOR’S MOTION TO DISMISS PURSUANT TO
NRS § 40.430 BECAUSE BEAVOR HAS NOT PREVIOUSLY
INTERPOSED THE AFFIRMATIVE DEFENSE OF THE, ONE-
ACTION RULE

NRS § 40.435(2) governs Beavor’s Motion. That statute states in pertinent part that “[i]f
the provisions of NRS § 40.430 are timely interposed as an affirmative defense in such a judicial
proceeding, upon the motion of any party to the procceding the court shall: (a) dismiss the
proceeding without prejudice; or (b) grant a continuance and order the amendment of the
pleadings to convert the proceeding into an action which does not violate NRS § 40.430.” NRS
§ 40.435(2). Accordingly, NRS § 40.435(2) establishes a condition precedent to the filing of
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Beavor’s Motion: the timely inferposition of the affirmative defense of the “One-Action Rule.
(Emphasis Added). In this case, Beavor has never raised in his Answer or his Amended
Counterclaim the affirmative defense of the “One-Action Rule.” See Answer attached hereto as
Exhibit 1 and Amended Counterclaim attached hereto as Exhibit 2. Accordingly, Beavor cannot
presently pursue his motion since he has not previously interposed the “One-Action Rule” as an

affirmative defense.

B. EVEN IF BEAVOR NOW INTERPOSES THE AFFIRMATIVE
DEFENSE OF THE ONE-ACTION RULE, NRS § 40.435(2)
PRECLUDES THE COURT FROM HEARING BEAVOR’S
MOTION TO DISMISS PURSUANT TO NRS § 40.430
BECAUSE BEAVOR HAS NOT AND CANNOT TIMELY
INTERPOSE THE AFFIRMATIVE DEFENSE OF THE ONE-
ACTION RULE

Beavor cannot presently pursue his motion because he has not timely interposed and
cannot timely interpose the affirmative defense of the “One Action Rule.” See NRS § 40.435(2).
The Court set February 21, 2012 as the deadline date for Hefetz and Beavor to amend their
respective pleadings. See Scheduling Order attached hereto as Exhibit 3. That deadline date has
come and long ago passed and, as a consequence, it can only be changed pursuant to the
provisions of NRCP 6(b). NRCP 6(b) provides in pertinent part that:

When by these rules or by a notice given thereunder or by order of
court an act is required or allowed to be done at or within a
specified time, the parties, by written stipulation of counsel filed in
the action, may enlarge the period, or the court for cause shown
may at any time in its discretion (1) with or without motion or
notice order the period enlarged if request therefor is made before
the expiration of the period originally prescribed or as extended by
a previous order, or (2) upon motion made after the expiration of
the specified period permit the act to be done where the failure to
act was the result of excusable neglect.

NRCP 6(b). As NRCP 6(b) makes clear, the Court may only extend the time to amend pleadings
to include a new affirmative defense if good cause is shown and, in certain cases such as this
one, excusable neglect exists. See NRCP 6(b). In this case, Beavor has made absolutely no
showing that good cause and excusable neglect existed for his failure to raise for more than three

years after the passing of the deadline date for amending pleadings the affirmative defense of the

Page 6 of 11
APP00953




Las Vegas, Nevada 89119
(702) 823-3500 FAX: (702) 823-3400

COHEN-JOHNSON, LLC
255 E. Warm Springs Road, Suite 100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

“One-Action Rule.” Accordingly, Beavor has not yet met his burden for showing the timely
assertion of the affirmative defense of the “One-Action Rule.”

Beavor cannot even make such a showing in light of the standard set for excusable
neglect under Moseley v. Eighth Judicial District Court, 124 Nev.654, 665-668, 188 P.3d 1136,
1144-1146 (2008). In Mosely, the Nevada Supreme Court articulated four factors to define
“excusable neglect” under NRCP 6(b). Mosely, 124 Nev. at 665-668, 188 P.3d at 1144-1146.
Those factors were: (a) whether the movant acted in good faith; (b) whether the movant acted
with due diligence; (c) whether there was a reasonable basis for not complying; and (d) whether
the nonmoving party would suffer prejudice. Mosely, 124 Nev. at 665-668, 188 P.3d at 1144-
1146.

When applied to this case, the factors set forth in Mosely indicate that Beavor cannot
demonstrate excusable neglect. Beavor is not acting in good faith. Beavor knows full well that
the third deed of trust held by Hefetz will in never be paid off since, as previously discussed, the
amounts owed on the first and second deeds of trust exceed the fair market value of the collateral
by more than eight hundred thousand dollars.

Beavor has not acted with due diligence. Beavor has allowed more than three years to
pass since the expiration of the deadline date for the amending of pleadings and still has not
moved to amend the Answer to include the affirmative defense of the “One-Action Rule.”

Beavor has not offered and cannot offer a plausible explanation for his substantial delay
of more than three years in not amending the pleadings to include the affirmative defense of the
“One-Action Rule.”

Finally, Hefetz is being unfairly prejudiced as a result of Beavor’s Motion. All Beavor
seeks in his motion is to subject Hefetz to additional legal fees in pursuing litigation that will
only result in the foreclosure of real estate that is worth substantially less than the first and
second deeds of trust on the property and thus completely wipe out the third deed of trust
currently held by Hefetz.

In summary, Beavor cannot timely interpose the affirmative defense of the “One-Action

Rule” in light of his failure to establish through a motion the existence of good cause and
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excusable neglect for Beavor’s failure to amend his pleadings to include the affirmative defense
of the “One-Action Rule.”

C. BEAVOR IS BARRED FROM RAISING THE AFFIRMATIVE
DEFENSE OF THE “ONE-ACTION RULE” IN A MOTION TO
DISMISS BECAUSE HE FAILED TO RAISE THAT DEFENSE
PRIOR TO FILING HIS ANSWER

NRCP 12(b) bars Beavor from asserting the affirmative defense of the
“One-Action Rule” since he failed to raise that defense prior to filing his Answer.
NRCP 12(b) provides in pertinent part as follows:

Every defense, in law or fact, to a claim for relief in any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim, shall
be asserted in the responsive pleading thereto if one is required, except
that the following defenses may at the option of the pleader be made
by motion: (1) lack of jurisdiction over the subject matter, (2) lack of
jurisdiction over the person, (3) insufficiency of process, (4)
insufficiency of service of process, (5) failure to state a claim upon
which relief can be granted, (6) faiture to join a party under Rule 19, 4
motion making any of these defenses shall be made before pleading if
a further pleading is permitted.

NRCP 12(b) (Emphasis Added). Here Beavor filed his affirmative defense of the
“One-Action Rule” nearly four years after filing his Answer. Accordingly, he is

barred from now raising that defense by virtue of NRCP 12(b).

D. EVEN IF THE COURT FINDS THAT BEAVOR HAS RAISED
THE AFFIRMATIVE DEFENSE OF THE ONE-ACTION RULE,
THAT DEFENSE DOES NOT APPLY HERE BECAUSE THE
DEBT AT ISSUE HERE IS NOT SECURED BY A MORTGAGE
OR OTHER LIEN UPON REAL ESTATE.

NRS § 40.430(1) only creates the “One-Action Rule” for the recovery of any debt . . .
secured by a mortgage or lien upon real estate.” Here, Hefetz holds a third deed of trust on the
Beavor Home. As previously discussed, the debt underlying that deed of trust is completely

unsecured since the amounts of the claims underlying the first and second deeds of trust are
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believed to exceed by more than eight hundred thousand dollars the fair market value of
Beavor’s Home. Accordingly, the “One-Action Rule” does not apply here because the Loan
underlying the third deed of trust, which is held by Hefetz, is not secured by a mortgage or lien
on real estate.

E. EVENIF THE COURT CONSIDERS BEAVOR’S IMPROPERLY
FILED MOTION, THE COURT MAY IN LIEU OF DISMISSING THE
ABOVE-CAPTIONED CASE WITH PREJUDICE GRANT A
CONTINUANCE AND ENTER AN ORDER TO AUTHORIZE THE
AMENDMENT OF THE PLEADINGS TO CONVERT THE
PROCEEDING INTO AN ACTION THAT DOES NOT VIOLATE THE
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“ONE-ACTION RULE”

Beavor construes NRS § 40.435 as requiring the dismissal of the above-captioned

proceedings without prejudice. That construction misreads the plain meaning of the text behind

NRS § 40.435. As NRS § 40.435 indicates:

1.

NRS § 40.435(2)(Emphasis Added).
dismissal without prejudice of the above-captioned proceedings. Instead, it allows the Court to

grant a continuance and order the amendment of the pleadings to convert the proceeding into an

The commencement of or participation in a judicial
proceeding in violation of NRS 40.430 does not forfeit any
of the rights of a secured creditor in any real or personal
collateral, or impair the ability of the creditor to realize
upon any treal or personal collateral, if the judicial
proceeding is:

(a) Stayed or dismissed before entry of a final
judgment; or
(b) Converted into an action which does not violate
NRS 40.430.

If the provisions of NRS § 40.430 are timely interposed as
an affirmative defense in such a judicial proceeding, upon
the motion of any party to the proceeding the court shall:

(a) Dismiss the proceeding without prejudice; or
(b) Grant a continuance and order the amendment of the

pleadings to convert the proceeding into an action which
does not violate NRS § 40.430.

action which does not violate the “One-Action Rule.”
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In light of the clear statutory text of NRS 40.435(2), Hefetz requests for the reasons set
forth below that the Court grant to him a continuance in order to amend the pleadings to convert
the proceedings into an action that does not violate the “One-Action Rule.” Hefetz seeks a
continuance in order to assure that: (1) Beavor cannot raise the defense of the statute of
limitations in another proceeding since more than six years have passed since Toluca breached
the Loan and Beavor initially breached the Payment Guaranty; (2) Hefetz has time to evaluate
whether or not to waive his legal right to the collateral related to the Loan; (3) Hefetz has time to
perform discovery on the value of Beavor’s Home and the deeds of trust and other assets
secured to it; and (4) Hefetz receives judicial relief in connection with a claim that first arose for
more than six years ago has been actively prosecuted by Hefetz for nearly four years.

V. CONCLUSION

Wherefore, the Plaintiff respectfully requests that this Court deny
Beavor’s Motion in its entirety.
Dated this 18™ day of May, 2015.
COHEN-JOHNSON, LLC

H. Stan Johnson, Esq
Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 East Warm Springs Road
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefelz
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the 19 day of May, 2015, a true and correct copy of
the foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
PURSUANT TO NRS § 40.435 was served upon the following person pursuant to NRCP
5(b)(2)(D) and EDCR 8.05 via the Odyssey E-Filing system and via U.S. First-Class Postage-

Las Vegaé, Nevada 89119
(702) 823-3500 FAX: (702) 823-3400

COHEN-JOHNSON, L1LC
255 E. Warm Springs Road, Suite 100
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Prepaid Mail:

Joel Z. Schwarz, Esq.
Gordon Silver
Ninth Floor
3960 Howard Hughes Parkway
Las Vegas, Nevada 89169
Email: jschwarz@gordonsilver.com
Attorney for Christopher Beaver

(rmy =

An Employee of Cohén-J ohnson, LLC
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ACN

MARC A. SAGGESE, ESQ.

Nevada Bar No. 7166

SAGGESE & ASSOCIATES, LTD.,

732 S, Sixth Street, Suite 201

[Las Vegas, Nevada 89101

Telephone 702.778.8883

Facsimile 702.778.8884
marc@maxlawnv.com

Attorney for Defendants/Counterclaimants

Electronically Filed
10/21/2011 04:52:44 PM

Qi M

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, an individual; and
ALIS COHEN, an individual,

Plaintiffs,

VS,

CHRISTOPHER BEAVOR, an individual:
SAMANTHA BEAVOR, an individual; DOES I
through X and ROE ENTITIES I through X,
inclusive,

Defendants.

A-10-645353-C
XI

Case No.:
Dept. No.:

DEFENDANTS’ ANSWER TO
COMPLAINT AND COUNTERCLAIM

CHRISTOPHER BEAVOR, an individual:
SAMANTHA BEAVOR, an individual,

Counterclaimants,

YS.

YACOV JACK HEFETZ, an individual; DOES I

through X; and ROE CORPORATIONS 1
through 10, inclusive,

Counter-Defendant,
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COMES NOW Defendants CHRISTOPHER BEAVOR and SAMANTHA BEAVOR by
and through their attorney of record, MARC A. SAGGESE, ESQ., of the law firm of SAGGESE
& ASSOCIATES, LTD., and hereby answers PLAINTIFFS’ Complaint as follows:

1. In answering Paragraph 1 of Plaintiffs’ Complaint, Defendants deny the
allegations contained therein,

2. In answering Paragraph 2 of Plaintiffs’ Complaint, Defendants admit the
allegations contained therein.

3. In answering Paragraph 3 of Plaintiffs’ Complaint, Defendants are without
sufficient knowledge or information to form a belief as to the allegations contained therein and
therefore deny each allegation contained therein,

4, In answering Paragraphs 4 and 5 of Plaintiffs’ Complaint, Defendants admit the
allegations contained therein.

6. In answering Paragraph 6 of Plaintiffs’ Complaint, Defendants deny the
allegations contained therein,

7. In answering Paragraph 7 of Plaintiffs’ Complaint, Defendants only admit that
jurisdiction and venue are proper in Las Vegas, Clark County, Nevada, and deny every other
allegation contained therein.

8. In answering Paragraph 8 of Plaintiffs’ Complaint, Defendants make special note
that the correct name of Lender is the Herbert Frey Revocable Family Trust, dated November 22,
195;2, and admits the allegations contained therein.

9. In answering Paragraph 9 of Plaintiffs’ Complaint, Defendants only admit that the
purpose of the Loan was to improve and develop certain real property located in Los Angeles,

California, and deny every other allegation contained therein.
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10.  In answering Paragraph 10 of Plaintiffs’ Complaint, Defendants are without
sufficient knowledge or information to form a belief as to the allegations contained therein and
therefore deny each allegation contained therein,

11.  In answering Paragraphs 11, 12, 13 and 14 of Plaintiffs’ Complaint, Defendants
deny the allegations contained therein.

‘ 12, In answering Paragraph 15 of Plaintiffs’ Complaint, Defendants admit the

allegations contained therein.

FIRST CLAIM FOR RELIEF
(Breach of Guarantee)

13, In answering Paragraph 16 of Plaintiffs’ Complaint, Defendants reincorporate all
of their answers to all preceding paragraphs as though se;[ forth fully herein,

14, In answering Paragraphs 17, 18, 19, 21 and 22 of Plaintiffs’ Complaint,
Defendants deny the allegations contained therein.

15.  In answering Paragraph 20 of Plaintiffs’ Complaint, Defendants admit the
allegations contained therein.

AFFIRMATIVE DEFENSES

1. Plaintiffs’ claims have been waived as a result of Plaintiffs’ acts and conduct.
2. Plaintiffs are estopped from asserting the claims herein as a result of Plaintiffs’

acts and conduct.

3. Plaintiffs have unclean hands,
4, Plaintiffs have failed to mitigate their damages.
5. Some or all of Plaintiffs’ claims for relief are barred by Plaintiffs’ own acts,

omissions and/or negligence.
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6. Plaintiffs’ damages, if any, must be offset against the damages Plaintiffs have
caused Defendants Christopher and Samantha Beavor,

7. The damages sustained by Plaintiffs, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Defendants and who were not acting on
behalf of Defendants in any manner or form, and as such, Defendants are not liable in any
manner toward Plaintiffs,

8. Plaintiffs have failed to state a claim upon which relief can be granted.

9. Plaintiffs have materially breached their obligations to these answering parties,
thereby excusing any further obligation of performance by these answering parties of any
contractual obligations,

10, The claim for breach of guarantee is barred as a result of the failure to satisfy
conditions precedent.

11.  Plaintiffs’ claims are brought without reasonable ground or to harass these
answering parties.

12.  Plaintiffs’ claims are barred from recovery by the Doctrine of Laches.

13.  Plaintiffs’ claims are barred by the Doctrine of Ratification.

14, The damages sustained by Plaintiffs, if any, were accomplished with the full
knowledge of and consent of Plaintiffs.

15. The damages, if any, were not causedlby and conduct of this answering party, and
were caused by Plaintiffs, and Plaintiffs’ agents.

16.  Plaintiffs’ claims are barred by the statute of limitations.

17.  Plaintiffs’ claims are barred by their own fraudulent acts, omissions, and

misrepresentations, whether intentional, negligent, or constructive,
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19, Plaintiffs have not been damaged directly, indirectly, or proximately, or in any
manner whatsoever, by any conduct of these answering parties.

20, Plaintiffs’ Complaint is filed in bad faith and has no merit,

21. Defendants Christopher and Samantha Beavor are excused from any and all
liability under the facts alleged in Plaintiffs’ claims for relief because at all material times
Defendants acted in good faith and conducted all material transactions in good faith.

22.  All possible affirmative defenses may not have been alleged herein insofar as
sufficient facts were not available after reasonable inquiry upon the filing of Defendants’ Answer
to Plaintiffs’ Complaint, and therefore, Defendants reserve the right to amend this answer to
allege additional affirmative defenses if subsequent investigation warrants,

WHEREFORE Defendants Christopher and Samantha Beavor pray as follows:

1. That Plaintiffs take nothing by way of their Complaint;

2, That this Court deny Plaintiffs’ claim for equitable relief;

3 That Defendants Christopher and Samantha Beavor be awarded costs and

reasonable attorneys’ fees incurred in defending this action; and

4, For such other and further relief as this Court deems just and proper.

DATED this 21* day of October, 2011,

/st MARC A, SAGGESE, ESQ.

MARC A. SAGGESE, ESQ.

Nevada Bar No. 7166

SAGGESE & ASSOCIATES, LTD.

732 S. Sixth Street, Suite 201

Las Vegas, Nevada 89101

Telephone 702.778.8883

Facsimile 702.778.8884

marc @maxlawnyv.com

Attorney for Defendants/Counterclaimants
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COUNTERCLAIM

COMES NOW, Counterclaimants CHRISTOPHER BEAVOR and SAMANTHA
BEAVOR, by and through the undersigned counsel, and hereby asserts the following
Counterclaim against Counter-Defendant YACOV JACK HEFETZ, as follows:

1. CHRISTOPHER BEAVOR is an individual, who at all times relevant, is a
resident of Clark County, Nevada,

2. SAMANTHA BEAVOR is an individual, who at all times relevant, is a resident
of Clark County, Nevada.

3. Upon information and belief, Counter-Defendant YACOV JACK HEFETZ
(henceforth “HEFETZ”) is an individual, who at all times relevant is a resident of Clark County,
Nevada,

4, That pursuant to NRCP 10(a) and Nurenberger Hercules-Werke GMBH v.
Virostek, 107 Nev. 873 (Nev, 1991), the identity of resident and non-resident Designated herein
as DOES i—X and ROE CORPORATIONS XXI-XXX, inclusive, are unknown to Counter-
Claimants at this present time; however, it is alleged and believed these Defendants were
involved in the initiation, approval, support, or execution of the wrongful acts on which this
action is premised, or of similar actions directed against Counter-Claimants about which they are
presently unaware. As the specific identities of these parties are revealed through the course of
discovery, the DOES and ROES will be replaced to identify these parties by their true names and
capacities.

5. That jurisdiction and venue are proper in this Court.
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FACTS

6. On or about March 29, 2007, Toluca Lake Vintage, LLC (“Borrower”), entered
into a loan agreement with the Herbert Frey Revocable Family Trust dated November 22, 1982
(“Lender”), in an amount of six million dollars ($6,000,000.00).

7. Said Loan was procured by Borrower for the purpose of developing certain real
property located in Los Angeles County, California,

8. Counterclaimants signed a personal guarantee to said loan.

0. Lender then recorded a deed of trust against Counterclaimants’ two Nevada
properties as collateral to secure the loan. Said properties are located at 905 Domnus Lane, Unit
202, Las Vegas, Nevada 89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

10. One provision of the loan was if Borrower were to file bankruptcy, the loan would|
default.

11. Said Loan was utilized as a down payment for the real estate project to include the
purchase price for the land, engineering, marketing, and architects,

12, Unbeknownst to Counterclaimants, Counter-Defendant Hefetz had contributed
two million dollars ($2,000,000.00) of the $6,000,000.00 loan from Lender to Borrower, which
was not disclosed or documented.

13, After eighteen months of cbnstruction of the real property project in Los Angeles
County, California, the bank backing the project ceased funding the loan, halting construction.

14. The bank then filed an Ex Parte Motion in April 2009 for a receivership to take
control of the real estate project.

15. Following the filing of said motion, Counterclaimants were contact by Lender and

Counter-Defendant Hefetz with a strategy: for Counterclaimant to terminate his legal counsel
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and retain Counter-Defendant’s attorney to file a Complaint against the bank originally funding
the loan. In turn, Borrower should then file bankruptcy, but Counterclaimants would be released
from all obligations and personal guarantees under the loan, and the deeds of trust would be
released against Counterclaimants’ properties.

16. Lender then appointed Star Management, LLC, as Manager of Toluca Lake
Vintage, LL.C, on May 13, 2009. Counter-Defendant Hefetz was Manager of Star Development,
LLC,

17. On May 14, 2009, Counter-Defendant Hefetz, as Manager of Star Development,
LLC, which was Manager of Toluca Lake Vintage, LLC, caused Toluca Lake Vintage, LLC, to
file bankruptcy, causing the loan to default and the $6,000,000.00 to become due to Lender.

18.  Pursuant to prior negotiations with Lender, Counterclaimants were to be released
from all obligations and personal guarantees under the loan after the filing of the bankruptcy, and
the deeds of trust were to be released against Counterclaimants’ propetties.

19, Bankruptcy proceedings were initiated in the Central District of San Fernando
Valley, California, Case No. 1:09BK15680-GM.

20.  Following the bankruptcy proceedings in court, Counter-Defendant Hefetz
reported fraudulent statements to his legal counsel, causing said counsel to file false affidavits
with the court stating that Counterclaimants had reached a global settlement agreement with the
bank funding the loan, when Counterclaimants had never been briefed on the issue and had never
been presented with the purported settlement documents for review.

21, A settlement agreement was not presented to Counterclaimants until
approximately three (3) months after said affidavits were filed and approved by the court for the

bankruptcy proceedings.
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22, Upon learning this information, Counterclaimants contacted counsel retained by
Lender on Counterclaimants’ behalf and alerted said counsel of the fraudulent actions being
committed by Counter-Defendant Hefetz, as he filed an Ex Parte Motion to finalize the
bankruptcy settlement, the terms of which Counterclaimants had not agreed.

23, Upon reviewing the settlement information, Counterclaimants discovered that
said settlement documents release Counterclaimants from their obligations to the bank, but not
their obligations and personal guarantees to Lender, which had previously been agreed upon.

24, New counsel was retained by Counterclaimants, at which time oppositions to said
bankruptcy proceedings were filed to expose the fraudulent activities that had taken place on the
part of Counter-Defendant Hefetz.

25, Upon the filing of said affidavits, the bankruptcy court issued a Section 363(b)
ruling and stated that good faith dealings had not taken place, and claims were preserved against
Lender, Star Development, LLC, and Counter-Defendant Hefetz.

26.  In December 2010, Counterclaimants were contacted by Wayne Krieger, another
Manager of Star Development, LLC, that release documents had been drafted for
Counterclaimants’ signature that were to release all claims against Lender, and in turn, released
Counterclaimants of all obligations and personal guarantees from the $6,000,000.00 loan, as well
as release of the deeds of trust recorded against Counterclaimants’ properties.

27. Counterclaimants signed the settlement agreement, and agreed to remit
$23,000.00 for payment of associated legal fees.

28.  InJanuary 2011, Counterclaimant Christopher Beavor proceeded to personally

drop off all settlement documents and payments for legal fees to Lender.
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29, Counter-Defendant Hefetz was in Lender’s office at the time of
Counterclaimant’s arrival, and physically grabbed the settlement agreement from
Counterclaimant and stated that he would not allow Lender to sign the settlement documents
releasing Counterclaimants of all obligations under the loan.

30, Counterclaimants then received a call from Counter-Defendant Hefetz stating that
he was going to force Lender to assign him the outstanding debt, to which Counterclaimants

could never be released. The instant litigation ensued.

FIRST CLAIM FOR RELIEF

Fraud

31.  Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 30 above as though fully set forth herein,

32.  Counter-Defendant Hefetz caused, through Star Development as Manager, false
information to be relayed to Star Development’s counsel, and the filing of fraudulent affidavits
to be filed with the Central District of San Fernando Valley, Case No. 1:09BK15680-GM, by
Counter-Defendant Hefetz stating that there existed a global settlement agreement that would
have released all parties to the $6,000,000.00 loan,

33, Specifically, upon reviewing the settlement information, Counterclaimants
discovered that said settlement documents release Counterclaimants from their obligations to the
bank, but not their obligations and personal guarantees to Lender, which had previously been
agreed upon.

34.  Counterclaimants were not included in the global settlement as per Counter-
Defendant Hefetz’ prior representations, and was excluded from said agreement by the counsel

that Counter-Defendant had provided for Counterclaimants.

-10-
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35. Counterclaimants justifiably relied on the prior representation of Counter-
Defendant Hefetz that they would be released from their obligations and personal guarantees
under the loan, when in fact, the counsel provided by Counter-Defendant purposefully excluded
Counterclaimants from being released in the settlement documents.

36. As a direct and proximate result of Counter-Defendant’s actions,
Counterclaimants have suffered damages in excess of ten thousand dollars ($10,000.00),

37. As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

38. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.

SECOND CLAIM FOR RELIEF

Breach of the Covenant of Good Faith and Fair Dealing

39, Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 38 above as though fully set forth herein,

40.  Every contract contains an implied covenant of good faith and fair dealing,
Counter-Defendant Hefetz breached said Covenant of Good Faith and Fair Dealing when he
misrepresented the terms of the global settlement agreement during the bankruptcy proceedings.

41.  Counter-Defendant further breached said Covenant of Good Faith and Fair
Dealing when he failed to allow Counterclaimants to be released from their obligations and
personal guarantees under the loan from Lender, holding them personally responsible for all

monies due, as well as holding liens against their properties,

-41-
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{ Star Development as Manager, false information to be relayed to Star Developments’s counsel,

42, Counterclaimants suffered damages in excess of ten thousand dollars
($10,000.00) as a result of Counter-Defendant’s breach of said Covenant of Good Faith and Fair
Dealing,

43, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

44, As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurted attorney’s fees and costs.

THIRD CLAIM FOR RELIEF

Breach of Fiduciary Duty
45.  Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 44 above as though fully set forth herein.
40. Counter-Defendant Hefetz, as Manager of Star Development, LL.C, and Star
Development, as Manager of Toluca Lake Vintage, LLC, owed a fiduciary duty to
Counterclaimant, owner of Toluca Lake Vintage, LLC.,

47,  Counter-Defendant Hefetz breached that fiduciary duty when he caused, through

causing fraudulent affidavits to be filed with the Central District of San Fernando Valley, Case
No. 1:09BK15680-GM, by stating that there existed a global settlement agreement that would
have released all parties to the $6,000,000.00 loan.

48.  Counter-Defendant Hefetz further breached that duty when he failed to act for the

benefit of Counterclaimants by failing to include Counterclaimants in said settlement agreement

2.
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to release Counterclaimants from their obligations to and personal guarantees to Lender, which
had previously been agreed upon.

49.  As aresult of Counter-Defendant’s actions, Counterclaimants suffered damages in
excess of ten thousand dollars ($10,000.00).

50, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

51. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.

FOURTH CLAIM FOR RELIEF

Tortious Interference with Contractual Relations

52.  Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 51 above as though fully set forth herein,

53,  Counterclaimants entered into a contract with Lender (the Herbert Frey Revocable
Family Trust, dated November 22, 1982) for a mutual release and payment agreement regarding
the loan for $6,000,000,00.

54.  Counter-Defendant Hefetz physically intercepted the contract to release
Counterclaimants from their obligations, personal guarantee, and property liens on said
$6,000,000.00 loan, as it was being delivered to Mr. Frey for signature.

55.  Counterclaimant Christopher Beavor presented the signed contract to Lender via
personal delivery for signature and finalization of the contract.

56.  Counter-Defendant Hefetz purposefully, actively and deliberately withheld said

contract from the possession of Lender,

13-
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57.  As aresult of Counter-Defendant’s actions, Counterclaimants suffered damages in
excess of ten thousand dollars ($10,000.00).

58. As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada §9138,

59, As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.

FOURTH CEAIM FOR RELIEF

Negligence Per Se
(Violation of NRS 645B)

60. Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 59 above as though fully set forth herein,

61.  Counter-Defendant Hefetz acquired the $6,000,000.00 note unlawfully from
Lender in violation of NRS 645B.

62. The Herbert Frey Revocable Family Trust dated November 22, 1982 (Lender) is
an unlicensed mortgage broker who transferred the note to Counter-Defendant Hefetz, also an
unlicensed mortgage broker, in violation of NRS 645B,

63. Counter-Defenda.nt Hefetz and Lender do not meet the exception to the license
requirement as designated in NRS 645B,015, as the transfer of the $6,000,000.00 note was
secured by Counterclaimants’ real property, and was, at all times an unlawful fransfer of a
secured transaction,

64.  As aresult of Counter-Defendant’s actions, Counterclaimants suffered damages in

excess of ten thousand dollars ($10,000.00).

-14.-
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65, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

60, As a result of Counter-Defendant’s actions, Counterclaimants have been forced to
retain an attorney and have incurred attorney’s fees and costs.

WHEREFORE, Counter-Claimants expressly reserve the right to amend this
Counterclaim at time of trial to include all items of damages not yet ascertained, prays for the
following relief against Counter-Defendant:

For general damages in an amount in excess of ten thousand dollars ($10,000.00);
For special damages in an amount in excess of ten thousand dollars ($10,000.00);
For economic damages in an amount in excess of ten thousand dollars ($10,000.00);
For future damages in an amount in excess of ten thousand dollars ($10,000.00);
For punitive damages in an amount in excess of ten thousand dollars ($10,000.00);
For an award of attorney’s fees and costs of suit as provided by Nevada Revised
Statutes; '

For prejudgment interest as provided by law; and

For such other and further relief as the Court may deem just or proper.

SR L

oo

DATED this 21* day of October, 2011,
/s/ MARC A, SAGGESE, ESQ.

MARC A, SAGGESE, ESQ.

Nevada Bar No, 7166

SAGGESE & ASSOCIATES, LTD.

732 S, Sixth Street, Suite 201

LLas Vegas, Nevada 89101

Telephone 702.778.8883

Facsimile 702.778.8884
marc@maxlawnv.com

Attorney for Defendants/Counterclaimants

-15-
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CERTIFICATE QF MAILING

THIS IS TO CERTIFY that on the 21* day of October, 2011, a copy of the foregoing
DEFENDANTS” ANSWER TO COMPLAINT AND COUNTERCLAIM was sent via
facsimile and in a sealed envelope via US Mail, with postage fully pre-paid thereon, to the
following counsel of record,

Lee L. Iglody, Esq.
9555 S. Eastern Avenue, Suite 280
Las Vegas, NV 89123
702.446.5366
Attorney for Plaintiffs/Counter-Defendant Hefetz
and that there is regular communication between the place(s) of mailing and the place(s) so

addressed.

/s/ Alexis Vardoulis

Employee of SAGGESE & ASSOCIATES, LTD.

-16-
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Electronically Filed
04/09/2012 12:30:24 PM

ACTCM % i*%‘w

MARC A. SAGGESE, ESQ. CLERK OF THE COURT
Nevada Bar No. 7166

SAGGESE & ASSOCIATES, LTD.

732 S. Sixth Street, Suite 201

Las Vegas, Nevada 89101

Telephone 702.778.8883

Facsimile 702.,778.8884

Marc@MaxIawNV.com

Attorney for Defendants/Counterclaimants

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, an individual: and

ALIS COHEN, an individual, Case No.:  A-10-645353-C
Dept. No.: XXVIII

Plaintiffs,

vs FIRST AMENDED COUNTERCLAIM

CHRISTOPHER BEAVOR, an individual:
SAMANTHA BEAVOR, an individual; DOES I
through X and ROE ENTITIES I through X,
inclusive,

Defendants.

CHRISTOPHER BEAVOR, an individual:
SAMANTHA BEAVOR, an individual,

Counterclaimants,
V8.
YACOV JACK HEFETZ, an individual: DOES 1

through X; and ROE CORPORATIONS 1
through 10, inclusive,

Counter-Defendant.

COMES NOW, Counterclaimants CHRISTOPHER BEAVOR and SAMANTHA

BEAVOR, by and through the undersigned counsel, and hereby asserts the following

Counterclaim against Counter-Defendant YACOV JACK HEFETZ, as follows:
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1. CHRISTOPHER BEAVOR is an individual, who at all times relevant, is a
resident of Clark County, Nevada.
2. SAMANTHA BEAVOR is an individual, who at all times relevant, is a resident

of Clark County, Nevada.

3. Upon information and belief, Counter-Defendant YACOV JACK HEFETZ
(henceforth “HEFETZ”) is an individual, who at all times relevant is a resident of Clark County,

Nevada,

4, That pursuant to NRCP 10(a) and Nurenberger Hercules-Werke GMBH v.
Virostek, 107 Nev. 873 (Nev. 1991), the identity of resident and non-resident De-sigﬁated herein
as DOES I-X and ROE CORPORATIONS XXI-XXX, inclusive, are unknown to Counter-
Claimants at this present time; however, it is alleged and believed these Defendants were
involved in the initiation, approval, support, or execution of the wrongful acts on which this
action is premised, or of similar actions directed against Counter—Claimants‘about which they are
presently unaware. As the specific identities of these parties are revealed through the course of
discovery, the DOES and ROES will be replaced to identify these parties by their true names and
capacities.

5. That jurisdiction and venue are proper in this Court.

FACTS

6. On or about March 29, 2007, Toluca Lake Vintage, LLC (“Borrower”), entered
into a loan agreement with the Herbert Frey Revocable Family Trust dated November 22, 1982
(“Lender”), in an amount of six million dollars ($6,000,000.00).

7. Said Loan was procured by Borrower for the purpose of developing certain real

property located in Los Angeles County, California.

APP00978




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

8. Counterclaimants signed a personal guarantee to said loan.

O. Lender then recorded a deed of trust against Counterclaimants’ two Nevada
properties as collateral to secure the loan, Said properties are located at 905 Domnus Lane, Unit
202, Las Vegas, Nevada 89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

10, One provision of the loan was if Borrower were to file bankruptcy, the loan would
default,

11, Said Loan was utilized as a down payment for the real estate project to include the
purchase price for the land, engineering, marketing, and architects.

12. Unbeknownst to Counterclaimants, Counter-Defendant Hefetz had contributed
two million dollars ($2,000,000.00) of the $6,000,000.00 loan from Lender to Borrower, which
was not disclosed or documented.

13, After eighteen months of construction of the real property project in Los Angeles
County, California, the bank backing the project ceased funding the loan, halting construction.

14. The bank then filed an Ex Parte Motion in April 2009 for a receivership to take
control of the real estate project.

15.  PFollowing the filing of said motion, Counterclaimants were contact by Lender and
Counter-Defendant Hefetz with a strategy: for Counterclaimant to terminate his legal counsel
and retain Counter-Defendant’s attorney to file a Complaint‘ against the bank originally funding
the loan. In turn, Borrower should then file bankruptey, but Counterclaimants would be released
from all obligations and personal guarantees under the loan, and the deeds of trust would be

released against Counterclaimants’ properties.
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16.  Lender then appointed Star Management, LLC, as Manager of Toluca Lake
Vintage, LLL.C, on May 13, 2009. Counter-Defendant Hefetz was Manager of Star Development,
LLC,

17, On May 14, 2009, Counter-Defendant Hefetz, as Manager of Star Development,
LLC, which was Manager of Toluca Lake Vintage, LLC, caused Toluca Lake Vintage, LLC, to
file bankruptcy, causing the loan to default and the $6,000,000.00 to become due to Lender.,

18. Pursuant to prior negotiations with Lender, Counterclaimants were to be released
from all obligations and personal guarantees under the .Ioan after the filing of the bankruptcy, and
the deeds of trust wete to be released against Counterclaimants® properties.

19.  Bankruptcy proceedings were initiated in the Central District of San Fernando
Valley, California, Case No, 1:09BK15680-GM.

20.  Following the bankruptcy proceedings in court, Counter-Defendant Hefetz
reported fraudulent statements to his legal counsel, causing said counsel to file false affidavits
with the court stating that Counterclaimants had reached a global settlement agreement with the
bank funding the loan, when Counterclaimants had never been briefed on the issue and had never
been presented with the purported settlement documents for review.,

21. A settlement agreement was not presented to Counterclaimants until
approximately three (3) months after said affidavits were filed and approved by the court for the
bankruptcy proceedings.

22.  Upon learning this information, Counterclaimants contacted counsel retained by
Lender on Counterclaimants’ behalf and alerted said counsel of the fraudulent actions being
committed by Counter-Defendant Hefetz, as he filed an Ex Parte Motion to finalize the

bankruptcy settlement, the terms of which Counterclaimants had not agreed.
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23, Upon reviewing the settlement information, Counterclaimants discovered that
said settlement documents release Counterclaimants from their obligations to the bank, but not
their obligations and personal guarantees to Lender, which had previously been agreed upon.

24, New counsel was retained by Counterclaimants, at which time oppositions to said
bankruptcy proceedings were filed to expose the fraudulent activities that had taken place on the
part of Counter-Defendant Hefetz.

25, Upon the filing of said affidavits, the bankruptcy court issued a Section 363(b)
ruling and stated that good faith dealings had not taken place, and claims were preservéd against
Lender, Star Development, LLC, and Counter-Defendant Hefetz,

26, In December 2010, Counterclaimants were contacted by Wayne Krieger, another
Manager of Star Development, LILC, that release documents had been drafted for
Counterclaimants’ signature that were to release all claims against Lender, and in tum, released
Counterclaimants of all obligations and personal guarantees from the $6,000,000.00 loan, as well
as release of the deeds of trust recorded against Counterclaimants’ properties.

27.  Counterclaimants signed the settlement agreement, and agreed to remit
$23,000.00 for payment of associated legal fees.

28.  InJanuary 2011, Counterclaimant Christopher Beavor proceeded to personally
drop off all settlement documents and payments for legal fees to Lender.

29.  Counter-Defendant Hefetz was in Lender’s office at the time of
Counterclaimant’s arrival, and physically grabbed the settlement agreement from
Counterclaimant and stated that he would not allow Lender to sign the settlement documents

releasing Counterclaimants of all obligations under the loan.
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30.  Counterclaimants then received a call from Counter-Defendant Hefetz stating that
he was going to force Lender to assign him the outstanding debt, to which Counterclaimants

could never be released. The instant litigation ensued.

FIRST CLAIM FOR RELIEF-

Fraud

31.  Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 30 above as though fully set forth herein.

32, Counter-Defendant Hefetz caused, through Star Development as Manager, false
information to be relayed to Star Development’s counsel, and the filing of fraudulent affidavits
to be filed with the Central District of San Fernando Valley, Case No. 1:09BK15680-GM, by
Counter-Defendant Hefetz stating that there existed a global settlement agreement that would
have released all parties to the $6,000,000.00 loan,

33, Specifically, upon reviewing the settlement information, Counterclaimants
discovered that said settlement docurnents release Counterclaimants from their obligations to the
bank, but not their obligations and personal guarantees to Lender, which had previously been
agreed upon,

34, Counterclaimants were not included in the global settlement as per Countet-
Defendant Hefetz’ prior representations, and was excluded from said agreement by the counsel
that Counter-Defendant had provided for Counterclaimants,

35, Counterclaimants justifiably relied on the prior representation of Counter-
Defendant Hefetz that they would be released from their obligations and personal guarantees
under the loan, when in fact, the counsel provided by Counter-Defendant purposefully excluded

Counterclaimants from being released in the settlement documents.
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36.  Asadirect and proximate result of Counter-Defendant’s actions,
Counterclaimants have suffered damages in excess of ten thousand dollars ($10,000.00),

37, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

38. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.

SECOND CLAIM FOR RELIEF

Fraud in the Inducement

39, Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 38 above as though fully set forth herein,

40.  Counter-Defendant Hefetz made a false representation to Counterclaimants when
he presented a strategy to Counterclaimants to terminate their legal counsel and retain Counter-
Defendant’s same attorney in order to file a Complaint against the bank originally funding the
loan for the rea] property to be developed by the parties.

41.  Counter-Defendant knew his representations were false when he further stated to
Counterclaimants that Toluca Lake Vintage, LLC (“Borrower”) should then file bankruptcy,
thereby releasing Counterclaimants from any and all obligations, personal guarantees and deeds
of trust for their properties held under the loan.

42, Counter-Defendant Hefetz utilized Counterclaimants’ desire to be released from
their obligations, personal guarantees, and the release of the deeds of trust for their properties as
a mechanism to induce them to agree to the filing of the bankruptcy, knowing that the loan

payment would default,
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43,  Counterclaimants justifiably.relied upon the representations of Counter-Defendant
Hefetz and followed through with his recommendations, as they were eager to be released from
the prior obligations and guarantees under the terms of the loan,

44, Counterclaimants were not fully informed of all proceedings surrounding the
bankruptey as Counter-Defendant Hefetz caused fraudulent affidavits to be filed with the Central
District of San Fernando Valley, California, Case No. 1:09BK15680-GM, by Counter-Defendant
Hefetz, stating that there existed a global settlement agreement that would have released all
parties to the $6,000,000.00 loan, when in fact, Counterclaimants had not been informed of said
agreement at all,

45.  Specifically, only upon reviewing the settlement information some three (3)
months following its submission to the Court by Counter-Defendant Hefetz, Counterclaimants
discovered that Counter-Defendant Hefetz never had any intention of releasing Counterclaimants
from their obligations, personal guarantees, or deeds of trust for properties, as all settlement
documents only outlined Counterclaimants’ release from obligations to the bank, but not their
obligations and personal guarantees to Lender, which had previously represented to
Counterclaimants.,

46,  Asadirect and proximate result of Counter-Defendant’s actions,
Counterclaimants have suffered damages in excess of ten thousand dollars ($10,000.00).

47, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada §9138.

48. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.
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THIRD CLAIM FOR RELIEF

Breach of the Covenant of Good Faith and Fair Dealing

49.  Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 48 above as though fully set forth herein,

50.  Every contract contains an implied covenant of good faith and fair dealing.
Counter-Defendant Hefetz breached said Covenant of Good Faith and Fair Dealin g when he
misrepresented the terms of the global settlement agreement during the bankruptcy proceedings.

51, Counter-Defendant further breached said Covenant of Good Faith and Fair
Dealing when he failed to allow Counterclaimants to be released from their obligations and
personal guarantees under the loan from Lender, holding them personally responsible for all
monies due, as well as holding liens against their properties.

52.  Counterclaimants suffered damages in excess of ten thousand dollars
($10,000.00) as a result of Counter-Defendant’s breach of said Covenant of Good Faith and Fair
Dealing,

53, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

54, As a result of Counter-Defendant’s actions, Counterclaimants have been forced to
retain an attorney and have incurred attorney’s fees and costs.

FOURTH CLLAIM FOR RELIEF

Breach of Fiduciary Duty
55. Counterclaimants hereby adopt and incorporate by reference Paragraphs 1

through 54 above as though fully set forth herein,
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56. Counter-Defendant Hefetz, as Manager of Star Development, LLLC, and Star
Development, as Manager of Toluca Lake Vintage, LL.C, owed a fiduciary duty to
Counterclaimant, owner of Toluca Lake Vintage, LLC.,

57.  Counter-Defendant Hefetz breached that fiduciary duty when he caused, through
Star Development as Manager, false information to be relayed to Star Developments’s counsel,
causing fraudulent affidavits to be filed with the Central District of San Fernando Valley, Case
No. 1:09BK15680-GM, by stating that there existed a global settlement agreement that would
have released all parties to the $6,000,000.00 loan.

58, Counter-Defendant Hefetz further breached that duty when he failed to act for the
benefit of Counterclaimants by failing to include Counterclaimants in said settlement agreement
to release Counterclaimants from their obligations to and personal guarantees to Lender, which
had previously been agreed upon.

59, Asaresult of Counter-Defendant’s actions, Counterclaimants suffered damages in
excess of ten thousand dollars ($10,000.00).

60, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawtul lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138.

61. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to
retain an attorney and have incurred attorney’s fees and costs.

FIFTH CLAIM FOR RELIEF

Tortious Interference with Contractual Relations
62. Counterclaimants hereby adopt and incorporate by reference Paragraphs 1

through 61 above as though fully set forth herein.
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63.  Counterclaimants entered into a contract with Lender (the Herbert Frey Revocable
Family Trust, dated November 22, 1982) for a mutual release and payment agreement regarding
the loan for $6,000,000.00.

64.  Counter-Defendant Hefetz physically intercepted the contract to release
Counterclaimants from their obligations, personal guarantee, and property liens on said
$6,000,000.00 loan, as it was being delivered to Mr, Frey for signature.

65.  Counterclaimant Christopher Beavor presented the signed contract to Lender via
personal delivery for signature and finalization of the contract.

66.  Counter-Defendant Hefetz purposefully, actively and deliberately withheld said
contract from the possession of Lender.

67. As a result of Counter-Defendant’s actions, Counterclaimants suffered damages in
excess of ten thousand dollars ($10,000.00),

68, As aresult of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138,

69, As a result of Counter-Defendant’s actions, Counterclaimants have been forced to
retain an attorney and have incurred attorney’s fees and costs.

SIXTH CLAIM FOR RELIEF

Negligence Per Se
(Violation of NRS 645B)

70. Counterclaimants hereby adopt and incorporate by reference Paragraphs 1
through 69 above as though fully set forth herein.
71. Counter-Defendant Hefetz acquired the $6,000,000.00 note unlawfully from

Lender in violation of NRS 645B,

-11-
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72, The Herbert Frey Revocable Family Trust dated November 22, 1982 (Lender) is
an unlicensed mortgage broker who transferred the note to Counter-Defendant Hefetz, also an
unlicensed mortgage broker, in violation of NRS 645B.

73. Counter-Defendant Hefetz and Lender do not meet the exception to the license
requirement as designated in NRS 645B.015, as the transfer of the $6,000,000.00 note was
secured by Counterclaimants’ real property, and was, at all times an unlawful transfer of a
secured transaction,

74, As a result of Counter-Defendant’s actions, Counterclaimants suffered damages in
excess of ten thousand dollars ($10,000.00).

75, As a result of Counter-Defendant’s actions, Counterclaimants have suffered an
unlawful lien on their properties located at 905 Domnus Lane, Unit 202, Las Vegas, Nevada
89144, and 60 Chapman Heights, Las Vegas, Nevada 89138.

76. As a result of Counter-Defendant’s actions, Counterclaimants have been forced to

retain an attorney and have incurred attorney’s fees and costs.

-12-
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WHEREFORE, Counterclaimants expressly reserve the right to amend this Counterclaim
at time of trial to include all items of damages not yet ascertained, prays for the following relief

against Counter-Defendant:

For general damages in an amount in excess of ten thousand dollars ($10,000.00);
For special damages in an amount in excess of ten thousand dollars ($10,000.00);
For economic damages in an amount in excess of ten thousand dollars ($10,000.00);
For future damages in an amount in excess of ten thousand dollars ($10,000.00);
For punitive damages in an amount in excess of ten thousand dollars ($10,000.00);
For an award of attorney’s fees and costs of suit as provided by Nevada Revised
Statutes;

For prejudgment interest as provided by law; and

For such other and further relief as the Court may deem just or proper.

DU W

oo

DATED this 9" day of April, 2012.
/s/ MARC A. SAGGESE, ESQ,

MARC A. SAGGESE, ESQ.

Nevada Bar No, 7166

SAGGESE & ASSOCIATES, LTD.

732 S. Sixth Street, Suite 201

Las Vegas, Nevada 89101

Telephone 702.778.8883

Facsimile 702.778.8884
Marc@MaxIawNV.com

Attorney for Defendants/Counterclaimants

13-
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CERTIFICATE OF MAILING

THIS IS TO CERTIFY that on the 9 day of April, 2012, a copy of the foregoing FIRST
AMENDED COUNTERCLAIM was sent via facsimile and in a sealed envelope via US Mail,
with postage fully pre-paid thereon, to the following counsel of record,

Lee I. Iglody, Esq.
Iglody Law
3960 Howard Hughes Pkwy., Suite 600

Las Vegas, NV 89169
702.446.5148

and that there is regular communication between the place(s) of mailing and the place(s) so

addressed.

/s/ Alexis Vardoulis

Employee of SAGGESE & ASSOCIATES, LTD.
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DISCOVERY
COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

Electronically Filed
12/28/2011 10:30:06 AM

DSO g 4 56

DISTRICT COURT CLERK OF THE COURT

CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, an
individual, and ALIS COHEN, an

individual,

Plaintiffg, CASE NO. A645353
DEPT NO, XXVIII

V.

CHRISTOPHER BEAVOR, an
individual, and SAMANTHA BEAVOR,
an individual, DOES I-X and ROE
ENTITIES I-X, inclusive,

Defendantg.

AND RELATED COUNTERCLATIM,

SCHEDULING ORDER
(Discovery/Dispositive Motions/Motions to Amend or Add Parties)

NATURE OF ACTION: Breach of guarantee
DATE OF FILING JOINT CASE CONFERENCE REPORT (S) : 12/12/11
TIME REQUIRED FOR TRIAL: 3 days

Counsel for Plaintiffs:
Lee I. Iglody, Esq.

Counsel--for-Defendants:
Marc A. Saggese, Esq., Saggese & Associates

Counsel representing all parties have been heard and
after congideration by the Discovery Commissioner,
IT IS HEREBY ORDERED:

1. all parties shall complete discovery on or before

5/21/12.
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28

DISCOVERY
COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

2. all parties shall file motions to amend pleadings or

add parties on or before 2/21/12.

3. all parties ghall make initial expert disclosuresg

pursuant to N.R.C.P. 16.1(a) (2) on or before 2/21/12.

4, all parties ghall make rebuttal expert disclosures
pursuant to N.R.C.P. 16.1(a) (2) on or before 3/22/12.
5, all partieg shall file dispositive motions on or

before 6/20/12.

Certain dates from your case conference report(s) may
have been changed to bring them into compliance with N.R.C.P.
16.1.

Within 60 days from the date of this Scheduling Order,
the Court shall notify counsel for the parties as to the date
of trial, as well as any further pretrial requirements in
addition to those set forth above.

Unlegs otherwise directed by the court, all pretrial
disclosures pursuant to N.R.C.P. 16.1(a) (3) must be made at
least 30 days before trial.

Motions for extensions of discovery shall be made to the
Digcovery Commissioner in strict accordance with E.D.C.R.
2.35. Discovery is completed on the day responses are due or

the day a deposition begins.
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DISCOVERY
COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COQURT

Unless otherwise ordered, all discovery digputes (except
disputes presented at a pre-trial conference or at trial) must

first be heard by the Discovery Commissioner.

Dated this 228 day of December, 2011.

v/

DISCOVERY COMMISSTIONER

CERTIFICATE QOF SERVICE

I hereby certify that on the date filed, I placed a copy
of the foregoing DISCOVERY SCHEDULING ORDER in the folder(s)
in the Clerk’s office or mailed as follows:

) ‘ ‘fﬁ .
COMMI%QIONER DESIGNEE

Lee I. Iglody, Esqg.
Marc A. Saggese, Esqg.
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Electronically Filed

05/20/2015 05:04:55 PM

OMD )
COHEN-JOHNSON, LLC W:.. i-/se""""'

H. STAN JOHNSON, ESQ. CLERK OF THE COURT
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
MICHAEL V. HUGHES, ESQ.
Nevada Bar No. 13154
mhughes@cohenjohnson.com
Suite 100

225 East Warm Springs Road
Las Vegas, Nevada 89119
Telephone No. (702) 823-3500
Facsimile No.  (702) 823-3400
Attorneys for Jack Hefetz

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT, XXVIII
Plaintiff,
VS.
CHRISTOPHER BEAVOR,
Defendant.

PLAINTIFE’S OPPOSITION TO DEFENDANT’S MOTION
TO REOPEN DISPOSITIVE MOTION DEADLINE

COMES NOW, Plaintiff, Yacov Jack Hefetz (hereinafter referred to as “Hefetz”),
by and through its counsel of record, H. Stan Johnson, Esq. and Michael V. Hughes, Esq.
of the law firm of Cohen-Johnson, LL.C, and hereby files this Opposition To Defendant’s

Motion To Reopen Dispositive Motion Deadline.
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This Opposition is based upon the following Memorandum of Points and

Authorities, the pleadings, orders, and other papers on file in the above-captioned

proccedings, and any evidence and oral argument which is allowed at the time of hearing

on Defendant’s Motion To Reopen Dispositive Motion Deadline.

Dated this 20th day of May, 2015.

COHEN-JOHNSON, LLC

v 200l M

H. Stan Johnson, Esq.
Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 BEast Warm Springs Road
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefetz
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MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION

Christopher Beavor (hereinafter referred to as “Beavor”) has filed Defendant
Christopher Beavor’s Motion To Reopen Dispositive Motion Deadline (hereinafter
referred to as “Beavor’s Motion”). Beavor’s Motion requests the reopening of the
deadline for dispositive motions on the grounds that good cause and excusable neglect
exist to justify the entry of an order reopening that deadline. Beavor alleges that good
cause exists because the entry of the aforementioned order would avoid the necessity of a
second trial. Beavor alleges that excusable neglect exists because his prior attorney
negligently failed to move for summary judgment in the above-captioned proceedings.
Notwithstanding Beavor’s aforementioned assertions, this Court should not grant
Beavor’s Motion unless Beavor can demonstrate the existence of good cause and
excusable neglect. For the reasons stated below, Beavor cannot meet that standard and,
as a result, Beavor’s Motion must be denied.

1I. FACTUAL ALLEGATIONS

On March 29, 2007, Toluca Lake Vintage, LLC (hereinafter referred to as
“Toluca”) entered into a Loan Agreement (hereinafter referred to as the “Loan’) with the
Herbert Frey Revocable Family Trust (hereinafter referred to as “Frey’s Trust”). The
proceeds of the Loan were intended to be used for the development of real estate in
California, Nevada and Utah.

The Loan was secured by deeds of trust placed on more than ten parcels of real estate
located in California, Nevada, and Utah. Beavor also executed an unsecured Payment Guaranty
in connection with the Loan. That Payment Guaranty ran from Beavor to Frey’s Trust.

The Loan was only part of Toluca’s funding for the development of real estate in
Toluca Lake. The remainder of the funding was provided by virtue of a loan from China
Trust Bank. The loan from China Trust Bank was secured by the Toluca Lake

development project. After eighteen months of construction at Toluca Lake, China Trust
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Bank ceased funding its loan and, as a consequence, all construction halted at the Toluca
Lake development project.

On or about May 14, 2009, Frey’s Trust appointed Star Development, LLC
(hereinafter referred to as “Star Development”) to be the manager of Toluca. On or about
the following day, Toluca filed a petition for relief under Chapter 11 of the U.S.
Bankruptcy Code and, as a result, defaulted on the Loan. Shortly thereafter, Beavor
defaulted on the Payment Guaranty.

On or about July 6, 2011, Hefetz and his sister acquired from Frey’s Trust all
rights, title, and interest of Frey’s Trust in the Loan and the Payment Guaranty.

On July 21, 2011, Hefetz filed a Verified Complaint in the above-captioned action
and thereby commenced the above-captioned proceedings. The Verified Complaint
alleged that the Beavor and his now former wife failed to meet their joint and several
obligation as guarantors of the Loan.

On October 21, 2011, Beavor responded to the Verified Complaint by filing his
answer and counterclaim. He subsequently amended that response on or about April 9,
2012 by filing an amended counterclaim. The amended counterclaim contained six
counterclaims against Hefetz: (1) fraud; (2) fraud in the inducement; (3) breach of the
implied covenant of good faith and fair dealing; (4) breach of fiduciary duty; (5) tortious
interference with contractual relations; and (6) negligence per se for violations of
Nevada’s mortgage brokerage statute.

From February 25, 2013 to March 1, 2013, the Court conducted a trial of the
claim asserted by Hefetz and the defenses and counterclaims asserted by Beavor. During
the trial, the Court dismissed the counterclaims asserted by Beavor and, thereafter,
permitted the jury to consider only the issues surrounding the claim of Hefetz and the

defenses of Beavor to such claims. The jury rendered a verdict in the amount of zero
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dollars in favor of Beavor. On May 21, 2013, the Court entered a judgment on the jury
verdict,

On June 10, 2013, Hefetz moved for a new trial. The Court granted that motion
and the Nevada Supreme Court affirmed the granting of that motion. As a consequence,
a new trial has been set in the above-captioned proceedings in connection with the claim
alleged by Hefetz and the defenses and counterclaims alleged by Beavor.

During the coutse of his preparation for the second trial, Beavor filed Beavor’s
Motion. Beavor’s Motion requests the reopening of the deadline for dispositive motions
on the grounds that good cause and excusable neglect exist to justify the entry of an order
reopening that deadline, Beavor alleges that good cause exists because the entry of the
aforementioned order would avoid the necessity of a second trial. Beavor alleges that
excusable neglect exists because his prior attorney negligently failed to move for
summary judgment in the above-captioned proceedings. Beavor’Motion is flawed for the
reasons stated below and, as a result, Plaintiff is compelled to file this Opposition to

Beavor’s Motion.

III.  LEGAL STANDARD

Rule 6(b) of the Nevada Rules of Civil Procedure (hereinafter referred to as “Rule
6(b)”), Rule 2.25 of the Eighth Judicial District Court Rules (hereinafter referred to as
“Rule 2.25”), and Rule 2.35 of the Eighth Judicial District Court Rules (hereinafter
referred to as “Rule 2.35”) govern Beavor’s Motion. Beavor’s Motion must demonstrate
good cause and excusable neglect in light of Rule 6(b), which provides in pertinent part

that:

When by these rules or by a notice given thereunder or by order of
court an act is required or allowed to be done at or within a specified
time, the parties, by written stipulation of counsel filed in the action,
may enlarge the period, or the court for cause shown may at any time
in its discretion (1) with or without motion or notice order the period
enlarged if request therefor is made before the expiration of the period
originally prescribed or as extended by a previous order, or (2) upon
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motion made after the expiration of the specified period permit the act
to be done where the failure to act was the result of excusable neglect .

NRCP 6(b).

Beavor’s Motion must also demonstrate good cause and excusable neglect in light

of Rule 2.25, which provides in pertinent part that:

Every motion or stipulation to extend time shall inform the
court of any previous extensions granted and state the reasons
for the extension requested. A request for extension made after
the expiration of the specified period shall not be granted
unless the moving party, attorney or other person demonstrates
that the failure to act was the result of excusable neglect.

EDCR 2.25.

Finally, Beavor’s Motion must demonstrate good cause and excusable neglect in

light of Rule 2.35, which provides in pertinent part that:

Stipulations or motions to extend any date set by the discovery
scheduling order must be in writing and supported by a
showing of good cause for the extension and be received by the
discovery commissioner within 20 days before the discovery
cut-off date or any extension thereof. A request made beyond
the period specified above shall not be granted unless the
moving party, attorney or other person demonstrates that the
failure to act was the result of excusable neglect.

EDCR 2.35.

The Nevada Supreme Court has never issued a published opinion concerning the

concepts of good cause and excusable neglect under EDCR 2.25 and EDCR 2.35. It has,

however, previously held that a party seeking relief under Rule 6(b) on the grounds of good

cause and “excusable neglect” bears the burden of proof for demonstrating the following

facts: (1) the movant acted in good faith; (2) the movant exercised due diligence; (3) the

movant has a reasonable basis for not complying within the specified time; and (4) the

nonmovant will not suffer prejudice. Moseley v. Eighth Judicial District Court,

124 Nev.

654, 665-668, 188 P.3d 1136, 1144-1146 (2008). As will be shown below, Beavor cannot

meet that burden.
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IV. LEGAL DISCUSSION

A. GOOD CAUSE DOES NOT SUPPORT THE REOPENING
OF THE DISPOSITIVE MOTION DEADLINE

Beavor’s Motion asserts that good cause exists because the consideration of

Beavor’s motion for summary judgment will alleviate the necessity of conducting a

‘second trial. Beavor’s contention, however, is flawed because genuine issues of material

fact abound in connection with the alleged legal issues raised by Beavor and, as a result,
the reopening of the dispositive motion deadline will require an additional expenditure of
judicial resources without resolving the claim at issue in the above-captioned case.

Beavor initially asserts that Hefetz lacks standing as a matter of law allegedly
because the Loan was satisfied during the bankruptey proceedings involving Toluca.
Nothing could be further from the truth. Beavor submits absolutely no evidence that the
U.S. Bankruptcy Court entered made a finding regarding or entered an order ruling upon
the allegation that Toluca satisfied the Loan. In fact, all the evidence in the above-
referenced casc will indicate that Toluca never repaid the Loan. Accordingly, Hefetz
does have standing to pursue judicial relief for his injury.

Beavor next claims that Hefetz cannot recover on the Loan and the Payment
Guaranty since Herbert Frey conducted mortgage banking activities in violation of NRS
643E and, as a result, Beavor has the right to void the Loan and the Payment Guaranty.
Beavor’s contentions regarding mortgage banking activities are flawed for at least the
following five reasons. First, there is a genuine issue of material fact about whether or
not Hetbert Frey was “holding himself out” as being able to make loans secured _by liens
on real property. See NRS 645E.100(1)(a)(1). Second, there is a genuine issue of
material fact about whether or not Herbert Frey was using “his . . . own money” in

connection with a transaction between Frey’s Trust and Toluca. See NRS
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645E.100(1)(a)(1). Third, there is a genuine issue of material fact if Herbert Frey is
exempted from the mortgage banker regulations by virtue of the fact that Frey’s Trust and
then Hefetz acquired ownership of or a beneficial interest in the Loan. See NRS
645E.100(2). Fourth, there is a genuine issue of material fact concerning whether or not
an unsecured Payment Guaranty constitutes a mortgage transaction. Fifth, there is a
genuine issue of material fact concerning whether or not a Beavor can void the Loan and
the Payment Guaranty in light of the fact that Toluca, and not Beavor, was the other party
to the Loan. See NRS 645E.920."

In light of the preceding analysis, good cause does not exist to support the
reopening of the deadline for filing dispositive motions.

B. EXCUSABLE NEGLECT DOES NOT SUPPORT THE
REOPENING OF THE DISPOSITVE MOTION DEADLINE

1. Beavor has not been diligent in filing his motion for summary
judgment

Beavor has not been diligent in filing his motion for summary judgment. The
Court originally set June 20, 2012 to be the deadline for filing dispositive motions. That
deadline has long ago passed and Beavor has still not yet filed any motion for summary
judgment. In fact, Beavor filed Beavor’s Motion nearly three years after the expiration of
the original dispositive motion deadline. Accordingly, Beavor’s Motion must be denied

because of his lack of diligence in filing a summary judgment motion.

! Beavor’s contention that he may void the Loan and Payment Guaranty is puzzling in light of the fact that
Toluca filed for a voluntary petition for relief under Chapter 11 of the Bankruptcy Code. As soon as that
filing occurred, the right, if any existed, to void the Loan rested exclusively with the Toluca’s Chapter 11
bankruptcy estate. As a consequence, Beavor’s current efforts to void the Loan and Payment Guaranty
outside the context of Toluca’s bankruptcy proceedings may be construed as an effort to realize value of an
asset not scheduled in the Toluca bankruptcy proceedings. That form of activity could be viewed as a form
of bankruptcy fraud for which Beavor may face criminal liability.

Page 8 of 12
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2. Beavor cannot proffer a reasonable explanation for his failure to
be diligent in filing his motion for summary judgment

Beavor’s Motion asserts that excusable neglect exists because Beavor’s prior legal
counsel negligently failed to obtain the resolution of the claim asserted by Hefetz through
the process of summary judgment. Beavor’s assertion plainly lacks merit. Beavor’s prior
counsel clearly chose a strategy with respect to whether or not Beavor should file a
summary judgment motion or proceed with a trial. He obviously chose to forego
summary judgment in favor of a trial. That strategy was clearly successful: Beavor won
the first trial. Accordingly, Beavor’s assertions that Beavor’s prior counsel negligently
failed to obtain the resolution of the claim asserted by Hefetz through the process of
summary judgment completely lacks merit.

Beavor’s Motion also asserts that excusable neglect exists because Beavor’s prior
legal counsel negligently failed to dispose of the claim asserted by Hefetz by raising the
following alleged defenses: (1) the Double Recovery Doctrine; (2) Mortgage Banker
Law Violations arising under NRS 645E; and (3) Damage Limitations arising from NRS
40.459(1)(c). Once again, Beavor’s Motion fails to establish excusable neglect. As
previously noted, the claim by Hefetz is not barred by the Double Recovery Doctrine
because the Loan was not fully satisfied in Toluca’s bankruptcy proceedings. Similarly,
as previously discussed, genuine issues of material fact abound on whether or not Herbert
Frey violated the provisions of NRS 645E. Finally, the claim by Hefetz is not subject to
the damage-limitation provisions of NRS 40.459(1)(c) in light of the Nevada Supreme
Court’s recent opinion in First Financial Bank v. Lane, 130 Nev. Adv. Op. 96 at 11-12,
339 P.3d 1289, 1293-1294 (2014) and, as a consequence, this case still involves a multi-

million-dollar claim.
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In light of the forgoing analysis, it readily appears that Beavor’s prior counsel did
not negligently fail to pursue the resolution of the claim asserted by Hefetz by raising the
aforementioned three defenses. He simply chose a strategy to forego the filing of a
summary judgment motion in favor of a strategy of resolving factual and legal issues in a
trial. That strategy obviously succeeded at the first trial and, more significantly here,
undercuts any effort by Beavor to proffer a reasonable explanation to justify his lack of
diligence in pursuing a summary judgment motion.

3. Hefetz and the Court will suffer prejudice

Beavor’s Motion, if granted, will unfairly prejudice Hefetz. As previously
discussed, the three bases for summary judgment proffered by Beavor will not dispose of
the claim asserted by Hefetz. Instead, Hefetz and this Court will be forced to divert
valuable resources and time away from preparing for a trial set to occur in October
without resolving any factual or legal issues. That prejudice merits a denial of Beavor’s

Motion for failing to establish the existence of excusable neglect.
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V. CONCLUSION

Wherefore, Hefetz respectfully requests that this Court deny Beavor’s Motion in
its entirety.
Dated this 20th day of May, 2015.
COHEN-JOHNSON, LLC

by o drel A

H. Stan Johnson, Esq.
Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 East Warm Springs Road
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefetz
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the 20th day of May, 2015, a true and correct
copy of the foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION
TO REOPEN DISPOSITIVE MOTION DEADLINE was served upon the following
person pursuant to NRCP 5(b)(2)(D) and EDCR 8.05 via the Odyssey E-Filing system

and via U.S. First-Class Postage-Prepaid Mail:

Joel Z. Schwarz, Esq.
Gordon Silver
Ninth Floor
3960 Howard Hughes Parkway
Las Vegas, Nevada 89169
Email: jschwarz@gordonsilver.com
Attorney for Christopher Beaver

220 00 Aonfoe

An Employee of Cohgd-Johnson, LLC
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MDSM

GORDON SILVER (ﬁ;‘. )S-de'“"‘“"
JOEL Z. SCHWARZ

Nevada Bar No. 9181 CLERK OF THE COURT
Email: jschwarz/@gordonsilver.com

GABRIEL A. BLUMBERG

Email: gblumberg@gordonsilver.com

Nevada Bar No. 12332

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT. XXVIII

Plaintift,
DEFENDANT’S REPLY IN SUPPORT OF
VS. MOTION TO DISMISS PURSUANT TO
NRS 40.435

CHRISTOPHER BEAVOR,
Date of Hearing: June 9, 2015

Defendant. Time of Hearing: 9:00 a.m. |

Defendant Christopher Beavor (“Beavor™), by and through his counsel of record, hercby
files this reply in support of his motion for an order dismissing Plaintiff Yacov Hefetz's

(“Hefetz”) claim for breach of guaranty.
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Altarnays At Law

Minth Floor

3960 Howard Hughes Flowy
Las Vegas, Nevada 89169

(702) 796-5555

II. LEGAL ARGUMENT

A. Beavor is Entitled to Present a Defense Under NRS 40.430

Contrary to Hefetz’s assertion, Beavor has not waived his right to present a defense
pursuant to the onc action rule. The one action rule simply must be presented prior to entry of
final judgment in order to avoid waiver. See NRS 40.435(3). This conclusion is dictated by the
express provisions of the statute. “Statutes should be given their plain meaning and ‘must be
construed as a whole and not be read in a way that would render words or phrases superfluous or
make a provision nugatory.”” Mangarella v. State, 117 Nev. 130, 133, 17 P.3d 989, 991 (2001)
(citing Charlie Brown Constr. Co. v. Boulder Cify, 106 Nev. 497, 502, 797 P.2d 946, 949
(1990)). As such, “there is a presumption that every word, phrase, and provision in the
enactment has meaning.” /d

Here, the relevant statute provides:

The failure to interpose, before the entry of a final judgment, the provisions of

NRS 40.430 as an affirmative defense in such a proceeding waives the defense in

that proceeding. Such a failure does not affect the validity of the final judgment,
but entry of the final judgment releases and discharges the mortgage or other lien.

NRS40.435(3).

The clause regarding entry of final judgment cannot be ignored. Instead, it must be given
meaning and its inclusion suggests that the legislature contemplated that the defense could be
raised as late as trial (i.e. by conforming the pleadings to the evidence under NRCP 15(b))
because it simply must be done prior to entry of final judgment to avoid waiver. Therefore, the

Court must find that Beavor has not waived the one action defense.

Similarly, the fact that the statute provides the one action defense must be raised as an

affirmative defense is equally remedied by conforming the pleadings to the evidence. Rule 15(b)

provides that a Court may allow a party to amend their pleadings to conform to the evidence and

“shall do so freely,” NRCP 15(b). Here, Hefetz has introduced evidence to support his breach of |

guaranty action, which necessarily evidences his failure to comply with the one action rule. In

order to prove the breach of guaranty, Hefetz has introduced evidence of the underlying loan

which was secured by the Beavor Property. llefetz, however, has never initiated foreclosure

30f7
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Gordon Silver
Attarneys At Law
Ninth Floor
3560 Howard Hughes Play
Las Vegas, Nevada 83163
{702) 795-5555

proceedings on the real property securing the debt and therefore is in clear violation of the one
action rule. The Court therefore can, and must, allow Beavor to amend his pleading to assert an
affirmative defense of the one action rule because it will best allow this matter to be decided on
its merits and in accordance with the legislature’s mandates.
B. Hefetz’s Argument Relating to NRCP 6(b) is Misplaced and Meritless

Hefetz's arguments regarding NRCP 6(b) must be rejected. As illustrated above, Beavor
need not prove excusable neglect given the effective language of NRS 40.435 and NRCP 15(b).
Even if he did, however, excusable neglect still exists given prior counsel’s failure to recognize
such an obvious defense. The term cxcusable ncglect is a failure “because of some unexpected or
unavoidable hindrance or accident or because of reliance on the care and vigilance of the party's
counsel or on a promise made by the adverse party.” Black’s Law Dictionary 1133 (9 ed. 2009) |
(emphasis added). The Nevada Supreme Court has specifically held that “[c]ounsel’s failure to
meet his professional obligations constitules excusable neglect.” Passarelli v. J-Mar i
Development, Inc., 102 Nev. 283, 286, 720 P.2d 1221, 1224 (1986). Here, Beavor’s prior
counsel failed to meet his protfessional obligations when he did not plead the one action rule as
an affirmative defense. This issue was readily apparent and should have been identified and
pursued by Beavor’s prior counsel. Failure to do so constituted excusable neglect which justifies
allowing Beavor to pursue his instant motion relating to the one action defense.

C. NRCP 12(b) Has No Bearing on this Matter

Hefetz incorrectly claims that NRCP 12(b) precludes Beavor’s one action rule defense.
This argument is irrelevant because this is not an issue which must be presented in a Rule 12(b)
motion. The text of NRCP 12(b) clearly establishes the limited subset of defenses that may be
made by motion prior to any responsive pleading. A defense premised on the one-action rule is |
not included in this narrow group of defenses. This conclusion is further buttressed by the fact
that the instant motion was brought pursuant to NRS 40.435 rather than NRCP 12. Therefore,

NRCP 12 does not preclude Beavor from pursuing his one action rule defense.

4 of 7
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D. Hefetz’s Speculation Regarding the Beavor Property Must be Given No Weight

Hefetz next asserts that the one action rule cannot apply because the value of the ouse
provides no security for the debt. Hefetz's argument regarding sccurity must be rejected
summarily. He¢ docs not present a shred of evidence regarding the value of the Beavor Property.
Instead, Hefetz relies solely on his counsel’s unsupported and undocumented argument that the
Beavor Property has a supposed value of somewhere between $384,794.00 and $512,446.00 and
that there are two other deeds of trust on the Beavor Property worth $518,000.00 and
$1.350.000.00. This is irrelevant and wholly insufficient to allege that the one-action rule is
inapplicable to this matter. Furthermore, Hefetz effectively waived this argument in his
statement of facts when he admitted that Beavor provided “the real estate collateral to secure the
Loan.” Opposition at 4:9. Thus, the Court must reject Hefetz’s unsupported claim that the debt |
15 unsecured and not subject to the one action rule. |

E. Hefetz Should Not Receive a Continuance Because it Would be Futile

Hefetz lastly requests that the Court grant him a continuance rather than dismiss the
action. The problem here, though, is that it would be futile to grant Hefetz a continuance to
pursue foreclosure or amend his pleading. The purpose of NRS NRS 40.435(2)(b) is to allow a
party time to conduct a foreclosure or amend its pleading to avoid violating one action rule.
Here, neither option is viable and thus the only remedy is dismissal.

First, any foreclosure Hefetz seeks to institute would be a wrongful foreclosure. As
outlined more fully in Beavor’s pending Motion to Reopen Dispositive Motion Deadline, Hefetz
lacks standing to foreclose on the Beaver Property because the debt obligation was already
satislied prior to Hefetz obtaining his interest in the guaranty. Additionally, due to Herbert
Frey’s violation of Nevada’s mortgage banking regulations, Beavor has the right to void the
guaranty. In doing so, he would render any foreclosure attempt wrongful. As such, Hefetz is
unable to foreclose on the Beavor Property and any continuance to allow Hefetz the opportunity

to foreclose therefore would he futile.

Similarly, there is no amendment Hefetz can make to survive the one action defense so a

continuance for that purpose would be equally futile. NRS 40.435(2)(b) is not intended to give a

Sof7
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RPLY

GORDON SILVER % S
JOEL Z. SCIIWARZ

Nevada Bar No. 9181 CLERK OF THE COURT
Email: jschwarzi@gordonsilver.com

GABRIEL A. BLUMBERG

Nevada Bar No. 12332

Email: gblumbergi@gordonsilver.com

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, | CASE NO. A-11-645353-C
DEPT. XXVIII

Plaintiff,
DEFENDANT CHRISTOPHER

VS. BEAVOR’S REPLY IN SUPPORT OF
MOTION TO REOPEN DISPOSITIVE
CHRISTOPHER BEAVOR, MOTION DEADLINE

Defendant.

Date of Hearing: June 9, 2015
Time of Hearing: 9:00AM

Defendant Christopher Beavor (“Beavor™), by and through his counsel of record, the law

firm of Gordon Silver, hereby files his Reply to Plaintiff’s Opposition to Motion to Reopen |

Dispositive Motion Deadline (the “Opposition™)." In support of this Reply is the Declaration of

Gabriel A. Blumberg, appended hereto as Exhibit 1.

' Beavor’s Motion to Reopen Dispositive Motion Deadline will be referred to herein as the *Motion.”

1 of7
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for summary judgment on valid grounds in order to ensure the case would go to trial. Thus, for
thesc reasons and those that follow, the Court should reopen the dispositive motion deadline |
because Hefetz has failed to rebut that Beavor has established good cause and excusable neglect.
I1.
LEGAL ARGUMENT

A, Hefetz Mistakenly Argues Against the Proposed Motion for Summary
Judgment Rather than Opposing the Motion

The sole question before this Court is whether excusable neglect and good cause exist to
reopen the dispositive motion deadline. Instead of addressing this issue, Hefetz improperly uses |
his Opposition to defend against the summary judgment arguments rather than addressing the
actual Motion. For instance, Hefetz contends there are multiple questions of material fact
precluding the Court from entering summary judgment on Beavor’s claims relating to mortgage
banking.” It is not the Court’s duty, however, to rule on the merits of the summary judgment
motion at this time. Rather, the Court is simply tasked with determining whether there are
grounds to extend the dispositive motion deadline based on prior counsel’s failure to raise
obvious issues of law such as lack of standing. It is this fault of prior counsel, as detailed in
Beavor’s Motion, which gives rise to good cause and excusable neglect justifying reopening the
dispositive motion deadiine.

Hefetz’s only defense to Beavor’s analysis of good cause is that Beavor’s prior counsel
failed to move for summary judgment as part of a strategy to go to trial. Hefetz’s arguments on
this issue are misguided and must be rejected. First, Hefetz is incorrect in presenting the issue in

a manner that makes it appear that Beavor had to choose cither between moving for summary |

“ Judgment or going to trial. These options are not mutually cxclusive. Beavor’s prior counsel,

had he recognized the pertinent legal issues, could have moved for summary judgment on them.
Had he done so, there would have been two possible outcomes: (1) Beavor would have prevailed

on summary judgment and the matter would have been resolved or (2) Beavor would have lost

* Although Hefetz presents argument against summary judgment, his opposition falls short of complying with the
requirements of NRCP 36(e).
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summary judgment and would have gone to trial where he could pursue the same legal theories.
Thus, prior counsel need not have foregone summary judgment as a “strategy” to go to trial. As
such, Hefetz’s argument on this issue must be dismissed.

B. Beavor has Established Excusable Neglect

Hetetz relies solely on Moseley v. District Court, 124 Nev. 634, 188 P.3d 1136 (2008) in
support of his argument regarding the proper excusable neglect standard.” The problem in doing
so, however, is that Mosely dealt specifically NRCP 6(b)’s application to NRCP 25. See
Moseley, 124 Nev. at 667-68 (“we hold that a party seeking relief from NRCP 25(a)(1) under '
NRCP 6(b)(2) is required to demonstrate . . . .”). Thus, it is unlikely that Hefetz's proposed |
standard even applies to the instant situation, where Beavor is simply secking to extend a
discovery deadline pursuant to EDCR 2.35.

Instead, Beavor believes the only requirement to establishing excusable neglect under
EDCR 2.35 1s similar to that under NRCP 60(b)(1). Under that standard, the Nevada Supreme
Court has held that “fc]ounsel’s failure to meet his professional obligations constitutes excusable
neglect.” Passarelli v. J-Mar Development, Inc., 102 Nev. 283, 286, 720 P.2d 1221, 1224
(1986). This standard is similar to the definition of excusable neglect contained in Black’s Law
Dictionary, wherein “reliance on the care and vigilance of the party’s counsel” constitutes
excusable neglect. Black’s Law Dictionary 1133 (9™ ed. 2009). As explained in the Motion,
Beavor relied on the care and vigilance of his prior counsel, but his prior counsel failed to meet
his professional obligations by not moving for summary judgment on the issues briefed in the
Motion.

Alternatively, even if Hefetz’s proposed Moseley standard applied, Beavor still is entitled

to have the dispositive motion deadline reopened.

3 Hefetz likely makes a point of stating there is no published case addressing the standard for excusable neglect
under EDCR 2,35 because he located Clark v. Coast Horels & Cuasinos, Inc., 2014 WL 3784262, at *3 (Nev. July

30, 2014) (unpublished).
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1. Beavor Seeks to File a Motion for Summary Judgment in Good Faith
By not addressing the first factor, Hefetz concedes that Beavor is acting in good faith
seeking to file a motion for summary judgment. Additionally, Beavor’s pood faith is
demonstrated by seeking to relieve this Court of an unnecessary second trial and alleviate its
neavy docket. The issues of pure law presented by Beavor in his motion for summary judgment
are case dispositive and should result in an early resolution which would promote judicial
efficiency,

2. There has Been No Lack of Diligence and Beavor Reasonably Did Not File
the Motion Until Now

Beavor’s current counsel substituted in on January 21, 2015, See Notice of Appearance,
on file herein. In the brief three to four months with the file, Beavor’s instant counsel quickly
realized the obvious legal defenses which prior counsel failed to present. Upon recognizing
these valid defenses, Beavor filed the instant motion in addition to a motion to dismiss. This
rapid response by Beavor’s current counsel illustrates Beavor’s diligence and is sulficient
grounds to allow him to move for summary judgment now.

3. Hefetz Will Suffer No Undue Prejudice

Hefetz argues that he will be prejudiced if Beavor is allowed to move for summary |

I Judgment because it will “divert valuable resources and time away from preparing for a trial set

to occur in October without resolving any factual or legal issues.” See Opposition 10:12. This
flawed logic is untenable. First, the motion for summary judgment may be granted, thereby
resolving the entire matter and conserving the Court’s and the parties’ resources in avoiding
preparing for-—and conducting—a costly second trial. Second, even if the motion for summary
judgment is denied, it will have saved resources that would necessarily be expended in preparing
for trial because the parties will have fully briefed three issues that will almost certainly be raised
at trial in this matter. Whether those resources need to be expended now or in October does not
offer any reason to believe Hefetz will be prejudiced by reopening the dispositive motion
deadline, Instead, all the facts marshal one conclusion: the summary judgment motion will

conserve both the Court’s and the parties’ resources.
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DECL

GORDON SILVER

JOEL Z. SCHWARZ

Nevada Bar No. 9181

Emall: jschwarz{cdgordonsilver.com
GABRIEL A. BLUMBERG
Nevada Bar No, 12332

5960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT. XXVIII

Plaintiff,
DECLARATION OF GABRIEL A.

V. BLUMBERG, ESQ. IN SUPPORT OF
DEFENDANT CHRISTOPHER
BEAVOR’S REPLY IN SUPPORT OF
MOTION TO REOPEN DISPOSITIVE
Defendant. MOTION DEADLINE

CHRISTOPHER BEAVOR,

I, Gabriel A. Blumberg, make this declaration as provided in support of Defendant
Christopher Beavor’s Reply in Support of Motion to Reopen Dispositive Motion Deadline,

1. [ am an attorney licensed to practice law in the state of Nevada and I am an
associate with the law firm of Gordon Silver, attorneys for Defendant Christopher Beavor in the
above-captioned matter,

2. [ am competent to testify to the matters asserted herein, 1 have personal
knowledge of such matters, except as to those stated upon information and belief. As to those
matters stated upon information and belief, 1 believe them to be true based upon a review of
documents and other tangible items in my investigation of the facts and circumstances at issue in

the instant case.
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» FAX 213.629.4520

LOS ANGELES, CALIFORNIA 90071-1406
TEL. 213.626.2311

SulmeyerKupetz, A Professional Corporation
333 SCUTH HOPE STREET, THIRTY-FIFTH FLOOR

Case
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1:09-bk-15680-GM Doc 116 Filed 05/29/12 Entered 05/29/12 08:40:47 Desc
Main Document Page 1 of4

Victor A. Sahn (CA Bar No. 97299)

S St e yoriaw. cor FILED & ENTERED

A Professional Corporation

333 South Hope Street, Thirty-Fifth Floor
Los Angeles, California 90071-1406 MAY 29 2012
Telephone: 213.626.2311
Facsimile: 213.629.4520

CLERK U.S, BANKRUPTCY COURT
Central District of California

Attorneys for Reorganized Debtor BY remy  DEPUTY CLERK
Toluca Lake Vintage, LLC

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA, SAN FERNANDQ VALLEY DIVISION

Inre Case No. 1.09-bk-15680-GM
TOLUCA LAKE VINTAGE, LLC, Chapter 11
Reorganized Debtor. ORDER GRANTING MOTION FOR
FINAL DECREE CLOSING CHAPTER 11
CASE

[Relates to Docket No. 112]

Date: [NO HEARING REQUESTED]
Time: [NO HEARING REQUESTED]
Place: Courtroom 303

United States Bankruptcy Court

21041 Burbank Boulevard
Woodland Hills, CA 91367

The Court, having considered the Notice of Motion and Motion for Final
Decree Closing Chapter 11 Case [Dkt. No. 112] (the “Motion”), and the separately and
concurrently filed declaration of Victor A. Sahn attesting to the lack of any opposition or
request for hearing in connection thereof, and after finding that no opposition or request
for hearing to the Motion was timely filed by any creditor or party in interest, and for good

cause appearing therefor,

/1

MRICHARDSON\ 2366785.1 1

APP001025



« FAX 213.629.4520

LOS ANGELES, CALIFCRNIA 90071-1406

SulmeyeriKupetz, A Professional Corporation
333 SQUTH HOPE STREET, THIRTY-FIFTH FLOCR
TEL. 213.626.2311

Case
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1:09-bk-15680-GM Doc 116 Filed 05/29/12 Entered 0%/29/12 08:40:47 Desc
Main Document Page 2 of 4

IT IS HEREBY ORDERED ADJUDGED AND DECREED as follows:

1. The Motion is granted;

2. This Order shal! constitute a final decree in the above-captioned
case (Case No. 1:09-bk-15680-GM) (the “Case™);

3. The Case is hereby closed;

4. This Court shall retain jurisdiction to enforce the terms of the
Debtor's confirmed Debtor's Second Amended Liguidating Chapter
11 Plan Of Reorganization, and to enforce any of the orders the
Court entered in the Case.

i

At AL Pt A

Linilad Swetes Bunkrupioy Jutge

DATED: May 29, 2012

MRICHARDSONY 2366795.1 z2
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Case 1:09-bk-15680-GM Doc 116 Filed 05/29/12 Entered 05/29/12 08:40:47 Desc
Main Document Page 3 of 4

NOTE: When using this form to indicate service of a proposed order, DO NOT list any person or entity in Category .
Proposed orders do not generate an NEF because only orders that have been entered are placed on a CM/ECF docket.

PROOF OF SERVICE OF DOCUMENT

| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is:
333 South Hope Sireet, Thinty-Fifth Floor, Los Angeles, California 90071-1406

A true and correct copy of the foregoing document described as ORDER GRANTING MOTION FOR ORDER CLOSING
CASE_will he served or was served (a) on the judge in chambers in the form and manner required by | BR 5005-2(d), and
(b} in the manner indicated below:

|. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {"NEF") - Pursuant to controlling General
Order(s) and Local Bankruptcy Rule(s) {"LBR"), the foregoing document will be served by the court via NEF and hyperlink to

the document. On | checked the CM/ECF docket for this bankruptcy case or adversary proceeding
and determined that the following person(s) are on the Electronic Mail Notice List to receive NEF transmission at the e-mail
address indicated below:

O Service Information continued on attached page.

iI. SERVED BY U.S. MAIL OR OVERNIGHT MAIL (indicate method for each person or entity served):

On May 24, 2012 | served the following person(s) and/or entity(ies) at the last known address(es} in this bankruptcy case or
adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States Mail, first class,
postage prepaid, andfor with an overnight mail service addressed as follow. Listing the judge here constitutes a declaration
that mailing to the judge will be completed no later than 24 hours after the document is filed.

The Honorable Geraldine Mund
United States Bankruptey Court
Central District of California

21041 Burbank Boulevard, Suite 342
Courtroom 303

Woodland Hills, CA 81367

U.S. Trustee
United States Trustee (5V)
210581 Warner Center Lane, Suite 115

Woodland Hills, CA 91367
O Service Information continued on attached page.

IIl. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMAIL (indicate method for each persen or
entity served): Pursuant to F.R.Civ.P.5 and/or controlling LBR, on _| served the following person(s) and/or entity(ies) by
personal delivery, or (for those who consented in writing to such service method ) by facsimile transmission and/or email as
follows. Listing the judge here constitutes a declaration that mailing to the judge will be completed no later than 24 hours
after the document is filed.

O Service Infarmation continued on attached page.
{ declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

May 24, 2012 Maria R. Viramontes /5 Maria R. Viramontes
Date Type Name Signature

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of Califarnia.

Auqust 2010 F 9013-3.1.PROOF.SERVICE
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Case 1:09-bk-15680-GM Doc 116 Filed 05/29/12 Entered 05/29/12 08:40:47 Desc
| Main Document Page 4 of 4

NOTE TO USERS OF THIS FORM:
Attach this form to the last page of a proposed Order or Judgment. Do not file as a separate document.
The title of the judgment or order and all service information must be filled in by the party lodging the order.
Category |, below. The United States trustee and case trusteg (if any} will always be in this category.
Category |l. below: List ONLY adcresses for debtor {(and attorney), movant {or attorney) and person/entity (or attorney) who
filed an opposition to the requested relief. DO NOT list an address if person/entity is listed in category 1.

b

NOTICE OF ENTERED ORDER AND SERVICE LIST

Notice is given by the court that a judgment or order entitled ORDER GRANTING MOTION FOR FINAL DECREE CLOSING
CHAPTER 11 CASE was enterad on the date indicated as "Entered” on the first page of this judgment or order and will be served in
the manner indicated below:

. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {“NEF") - Pursuant to contralling General Order(s)
and Local Bankruptcy Rule(s), the foregoing document was served on the following person(s) by the court via NEF and hypedink to
the judgment or order. As of May 24, 2012, the following person{s) are currently on the Electronic Mail Notice List for this
bankruptcy case or adversary procaeding to receive NEF transmission at the emaii address{es) indicated below:

Bernard R Given on behalf of Creditor Chinatrust Bank (U.5.A.)
bgiven@ioeb.com

Pavid R Haberbush on behalf of Interested Party Christopher Beavor
dhaberbush@lbinsolvency.com

S Margaux Ross on behalf of U.S. Trustee United States Trustee (SV)
margaux.ross@usdoj.gov

Victor A Sahn on behalf of Debtor Toluca Lake Vintage, LLC
vsahn@sulmeyerlaw.com, agonzalez@sulmeyerlaw,com mrichardson@suimeyerlaw.com

William D Schuster on behalf of Creditor HD Supply Construction Supply LTD
bills@allieschuster.org :

United States Trustee (SV)
ustpregion16.wh.ecf@usdoj.gov

O Service Information continued on attached page.

Il. SERVED BY THE COURT VIA U.S. MAIL: A copy of this notice and a true copy of this judgment or order was sent by United
States Mail, first class, postage prepaid, to the following person(s) and/or entity{ies} at the address{es) indicated below:

O Service Information continued on attached page.

Ill. TO BE SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this judgment or order which bears an
“Entered” stamp, the party lodging the judgment or order will serve a complete copy bearing an “Enterad” stamp by U.S. Malil,
overnight mail, facsimile transmission or email and file a proof of service of the entered order on the following person(s) and/or
antity(ies) at the address(es), facsimile transmission number(s} and/or email address(es) indicated below:

O Service Information continued on attached page.

This form is mandatory. it has been approved for use by the United States Bankruptcy Court for the Central District of California.

August 2010 F 9021-1.1.NOTICE.ENTERED.ORDER
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Electronically Filed
01/22/2016 03:54:17 PM

RTRAN i b i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV HEFETZ,
CASE NO. A645353

Plaintiff, DEPT. XXVIII

VS.

CHRISTOPHER BEAVOR,

Defendant.

e et Nt “anats” “Senatt?” “epte® St "t “opats?” “epags® “Senagt? “Seramss® vt e "t

BEFORE THE HONORABLE RONALD J. ISRAEL, DISTRICT COURT JUDGE
TUESDAY, JUNE 9, 2015

TRANSCRIPT OF PROCEEDINGS
DEFENDANT’S MOTION TO DISMISS PURSUANT TO NRS 40.435
DEFENDANT CHRISTOPHER BEAVOR’S
MOTION TO REOPEN DISPOSITIVE MOTION DEADLINE

APPEARANCES:
For the Plaintiff: MICHAEL V. HUGHES, ESQ.
For the Defendant; JOEL Z. SCHWARZ, ESQ.

RECORDED BY: JUDY CHAPPELL, COURT RECORDER
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TUESDAY, JUNE 9, 2015 AT 8:57 A.M.

THE CLERK: Case Number A645353, Hefetz versus Beavor.

MR. SCHWARZ: Good morning, Your Honor, Joel Schwarz, now of
Dickinson Wright on behalf of Defendant, Christopher Beavor.

MR. HUGHES: Michael Hughes on behalf of Yacov Hefetz with the law firm
of Cohen and Johnson

THE COURT: Good morning. Defendant’'s Motion to Dismiss, 40.435. Do
you have anything to add to this?

MR. SCHWARZ: Your Honor, | think we — | think we briefed it fairly well. |
think we're all in agreement that you can’t waive the one-form-of-action rule when
you have a principal residence securing the underlying indebtedness. And we all
agree that there is a home that secured the underlying indebtedness here. Anditis
the principal residence of Mr. Beavor.

NRS 40.435 provides two options. You can either dismiss the action or you
can stay it so they can convert it to an action that doesn’t violate the
one-form-of-action rule. But the problem we have here is that that second option
Isn’t really viable. There’s not going to be a form of action that doesn’t violate the
one-action rule. They can’t foreclose. It would be a wrongful foreclosure. But as a
practical matter, | don’t know why they’d want to foreclose because they're in third
place behind two other loans that are significantly more than the value of the
property.

So what we’re left with is a situation where we have plaintiff just wanting

to hold this third-place deed of trust over the head of my client for as long as
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possible. But we're now at a point where he can’t do this anymore and it's time for
them to make the decision they should have made a long time ago which is to
release the security but as set forth in their opposition, they don’t really want to do
that. So that really gives Your Honor not much of a choice but to dismiss unless
they want to agree to release the security. So that's where we are.

THE COURT: Plaintiffs. Do you have anything to add?

MR. HUGHES: We've extensively — extensively briefed the matter, Your
Honor. In terms of the security interest as defense counsel analoges [sic], it's
completely under water. It's technically just a lien, as a matter of law, but certainly
it's not securing anything of value whatsoever.

Secondly, you know, you need to plead your affirmative defenses in a
timely fashion and unfortunately it hasn’t been pled yet and it's after the close of
Discovery.

And third, we believe that you could grant a continuance to amend the
complaint if you deem it appropriate to convert the action. Because, you know, we
obviously have a concern about the statute of limitations. This original breach
happened over six years ago and that statute of limitation has expired. So if you
dismiss it right now, we're in serious problems.

We would like the opportunity to consider whether to release the
collateral. | have to talk to Mr. Hefetz about it and we’re waiting your ruling on this
motion before doing that. And that’s all | have to say in addition to what I've said in
the brief on the Motion to Dismiss.

THE COURT: Counsel, approach.

[Bench conference begins]

THE COURT: | know that really neither of you were involved in this, but this
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A) should have settled especially after the trial. But — or maybe A) should have
been and should have settled a long, long time ago. And this is recorded so I'll say
that, to my mind, the argument made that there may have been less than adequate
representation on both sides is going to be out there, | guess. And that's for some

other court some other time. But this was, as | said, at the last, | think, hearing

before —
MR. SCHWARZ: Yeah.
MR. HUGHES: The last term.
THE COURT: -- why there was a settlement agreement and, as | said, the

Defendants never brought that up. Signed by one side after being sent or drafted by
the plaintiff, plaintiff's —

MR. HUGHES: Plaintiffs --

THE COURT: -- plaintiff's counsel?

MR. HUGHES: [indiscernible] predecessor in interest.

THE COURT: There’s just so many potential malpractice issues in this, but
anyway. | wanted to put that on the record. So anyway. All right. I'll give you my
decision.

MR. SCHWARZ: It's not lost on Your Honor. Thank you.

THE COURT: Both sides, hey it's — there was so much. ['ll tell you
afterwards. No, no, no. | mean — | mean at some other late or date, we’ll — if you
want to, I'll give you my take on all of that.

MR. SCHWARZ: The problem, the problem we have, quite frankly, Your
Honor, is there’'s an end of 2014 Nevada Supreme Court case that talked about
litigation malpractice. It talks about the fact that the claims aren’t even right. Until

there’s been a complete litigation of the issues.
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THE COURT: | understand that.

MR. SCHWARZ: So, you know —

THE COURT: | understand. | think it's time to --

MR. SCHWARZ: -- we're a long time away from having the right malpractice
claim.

THE COURT: Yeah. Okay. Thank you.

[Bench conference ends]

THE COURT: Okay. So this case has had a tortured past. However, now
after five years that the Defendant’s motion is appropriate, it should have been
brought, as | said, | think four years ago. But there was problems. In any event, |
don’'t — | think it's, it meets the requirements and therefore I'm granting Defendant’s
Motion to Dismiss pursuant to 40.435. It's without prejudice but | don’t see, at this
time, especially given that so much time has gone by that the plaintiff isn’t even, |
guess, whatever, ready to, or hasn’t agreed upon the course of action regarding
amending the complaint, et cetera. And I'm talking the plaintiff's themselves, not
plaintiff's counsel. Not plaintiff's current counsel. In any event, the one-action rule
applies and this is exactly what it's regarding so I'm granting the motion.

Defendants to prepare the order and pass it by the plaintiffs.

THE CLERK: Okay. What about the Motion to Reopen Dispositive Motion is
off? Is moot?

THE COURT: It's moot.

MR. SCHWARZ: Yeah, | think that that — that’'s now moot.

THE COURT: It's moot.

THE CLERK: And then the trial dates are?

THE COURT: Vacated. This — that closes the case —
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THE CLERK: Case closed.

THE COURT: -- so they will — they’ll have their right to appeal. Okay. Thank
YOu.
MR. SCHWARZ: Thank you, Your Honor.
[Proceeding concluded at 9:05 a.m ]

ATTEST: 1 hereby certify that I have truly and correctly transcribed the audio/visual
recording in the above-entitled case.

a2y C s bl
‘jﬁ»&b{fjj L Lﬁf_f’?ézt-&
Judy Chappell
Court Recorder
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NEGH )
DICKINSON WRIGHT BPLLO % j %\Mb—'
JOEL 7. SCHWARZ

Mevada Bar No, 9181 CLERK OF THE COURT

Email; jschwarz@dickinsonwright.com
GABRIEL A. BLUMBERG

Mevada Bar Neo. 12332

Email: gblumberg@dickinsonwright.com
R3IE3 West Sunset Road, Suite 200

Las Vegas, Nevada 39113

Tel: (702) 3824001

Fax: {702) 383-1661

Attorneys for Christopher Beavor

DISTRICT COURTY
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, .
Plaimtiff, | CASENO. A-11-645353-C
| DEPT. XXV
vE,
CHRISTOPHER BEAVOR,
Disfendant.

MOTICE OF ENTRY OF ORBER '
PLEASE TAKE NOTICE that an Order: (1) Granting Defendant’s Motion tw Dismiss

Pyursuant to MRS 40.435; and () Vacating as Mool Defendant’s Motion for Leave to Reopen
Dispesitive Motion Deadline was entered by the Lowrt on Fune 17, 2015, A copy of the order is
atisched hereto.

DATED this 18" day of June 2015,

DICKINSON WRIGHT, PLLC

e .
S

IO # SCHWARZ, Nevada Bar No, 9181
Email: jschwarz@dickinsonwright.com
£383 West Sunset Read, Suite 200

Las Yegas, Nevada 89113

Tel: (703} 382-4002

Attorneys for Christopher Beavar
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CERTIFICATE OF SERVICE

The undersigned, an emplovee of Dickinson Wright, PLLC, hereby certibies that on the
18" day of June 2015, she caused a copy of the foregoing Metice of Entry of Order, 1o be hand-
delivered to and iransmitted by electronic ssrvice in accordance with Administrative Order 142
to all interesied parties, through the Cowt’s Qdyssey E-File & Serve sysiem addressed o

COHEN-JOHNSON, LLC

H. STAN JOHNEON, EBQ.

MNevada Bar No. 00285

Email: sjohnson@eohenjohnson.com
MICHAEL V., HUGHES, ES{.

Mevada Bar Mo, 13134

Email: mhughes@ceohenjohnson.com
255 East Warm Springs Road, Suiie 180
Las Vegas, NV 82119

Astorneys Jor Yacov Hefetz

1.
\\

Ly ; . :"‘ ‘.-‘. o . anee
[ECR. LEL R SER et L e
Bobbye Yonaldson, an employees of

DICKINSON WRIGHT, PLLC

LVEGAS 635301 2389w
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DHOKINSON WRIGHT PLLC
IQEL 7. SCHWARY ’ '

Nevada Bar No. 5181 CLERK OF THE GOURY
Ewall; jschwerz@dickinsonvwrightcom

GABRIEL 4. BLUMBERG

Mevads Bar Mo, 12332

Email; gblumbergi@dickinsonwright.com

L 8383 West Sunset Road, Suits 200

L.as Vegas, Novada 85113

Tel: (702) 3824002

Fuw: {702y 382-1661

Attarneys for Christopher Beavor

DISTRICT COURT
CLARE COUNTY, NEVADA
YACOY JACK HEFETZ, :

i

PlainifY, | CASE NO. Aol 1-645353-C
| DEPT. XXVl

Y8,
CHRISTOFHER BEAVOR,

Diefendant.

R A A s YR e e R s, s I L AN AR T A T S L LT S

ORDER: {1) GRANTING DEFENDANT'S MOTION TO DISMISS PURSUANT TO NRS
40.435: AND (1) VACATING AS MOOT DEFENDANT'S MOTION FOR
LEAVE 70 REQGPEN DISPOSITIVE MOTION DEADLINE

The Court, having reviewed and considered Defendant’s Motion 1o BHamiss Pursuapl 0

MRS 40,435 (the “Motion to Dismiss”) and Defondan Christopher Beavee’s Molion for Leave io

Peanen Dispnsitve Motion Deadling {the “Motion to Reopen™) filed by Delondant Christopher

Besvor (Defendant™), the Oppogitiog o the Biotion o Dsmiss and the Qoposiuon o the |

Maotion 1o Reopen filed by Plaintiff Yocov Hefetz (“Plaintifi”}, and Defendant’s Renly in
support of the Motion to Dismiss and Reply in support of the Metion fo Reopen: having heard
hearing prgument from counss] for Plalotif¥ and Defendant ot the June 3, 2015 hesring on the E_
forepoing flings, snd good couse appraring therefore, the Courl HEREBY FIMDE AND
CONCLUDES:

1}y The Motion to Dismiss is sppropriste and timely pursuant to Nevada Revised

Seates (MRS 401435,

e e Y : AR f“'" ™ " lakid N
{valuniaey DRl fud Gusmimdry Judfminm
M T R * Sperbe ¥
DY nvalanraey Dt L1 Suputntad udginent
Y stiainad Gismibesd o afgalt fudgment
P : . . ot a et Nomiocame WK,
B hntiomn 3 Saies by Bedeltd £ radgenant of Aaluwngion

s (%
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(23 Proceading solely with a clalm for breach of guaraniy against Defendant vialaies
Nevade's one-action rule; |
{33 Pursugmd to NRE 40.485(54d), there can be no waiver of the one aciion rule by
Defendant where his principal residencs secures the underiving indebiodness upon which
Plaintiil secks to recover pursuan 10 his claim for breach of guaranty;
{4} Plaintiff has not relessed or re-conveyed his purported security inlersst in
Pleintiffs principal residence, thereby warranting dismissel of Platadiils olaim for breach of
pusranty pursuant to NRS 40435,
Accordingly, the Court HEREBY ORDERS that based upon the forogoing, and for the

| reasons staied on the record st the Juns 8, 2815 heoring, Defendant’s Motion to Dismiss

SCC LIS WL ey e o - e

GRANTED and Phiniils Complaim is DISMISSED WITHOUT PREJUDICE. The cumront
trial date and ol other dates scheduled in this matler ave vaenied. fn addition, Delendant’s

hution w Reopen is DENIED AS MOOT,

1T 13 SO ORDERED this _ jf’m ;ﬁ 2019/ ;? /o 7

LHSTRICT COURT R0 '
£
Prepared by / %&
DR INSON WRIGHT, PLLC
A M./*J!
MOEL 2. SUHWARL
Nevads Bar Mo, 9181

Email: jschwarz@@dickinsonwright.com
GABRIEL A. BLUMBERG |
Navadn Bar Mp, 12332 |

Email: gblumberg@dickinsanwright com
23183 West Sunaet Road, Suite 208

Las Yepas, Mevada 89113

Tel: (7027 3834002

Fax: {702} 182-1461

Quorneyvs for Christopher Beavor
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Approved s to form and contenty

COHEN-JOHNSON, LLC

Email: slohnsonfcohenichosonsom
MICHAZL V. HUGHES, E5Q.
Mevada Bar Mo, 13154

i Emsil: mbughesi@ieohenjohnson.com

255 Esst Warm Springs Road, Suite 100
Lag Yegas, NV 39? E9

¢ Anorneys for Yacoy Hejelz
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Electronically Filed

06/19/2015 03:52:04 PM

MOT
COHEN-JOHNSON, LLC (ﬁ:‘. i-/se"m

H. STAN JOHNSON, ESQ. CLERK OF THE COURT
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
MICHAEL V. HUGHES, ESQ.
Nevada Bar No. 13154
mhughes@cohenjohnson.com
Suite 100

255 Bast Warm Springs Road
Las Vegas, Nevada 89119
Telephone No. (702) 823-3500
Facsimile No.  (702) 823-3400
Attorneys for Jack Hefetz

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT. XXVIII
Plaintiff,
VS.

CHRISTOPHER BEAVOR,

Defendant,

PLAINTIFE’S MOTION TO RE-OPEN THE CASE AND FOR RECONSIDERATION
OF AN ORDER OF DISMISSAL WITHOUT PREJUDICE

COMES NOW, Plaintiff, Yacov Jack Hefetz (hereinafter referred to as “Hefetz”), by and
through his counsel of record, H. Stan Johnson, Esq. and Michael V. Hughes, Esq. of the law
firm of Cohen-Johnson, LL.C, and hereby moves this Court to reopen the above-captioned case in

order to permit Hefetz to present a motion for reconsideration.

Page 1 of 9
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Las Vegas, Nevada 89119
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This Motion is based upon the following Memorandum of Points and Authorities, the

pleadings and papers on file in the above-captioned proceedings, and any evidence and oral

argument that may be entertained at a hearing on this Motion.

Dated this 19th day of June, 2015,

COHEN-JOHNSON, LL.C

By: /gé?,é Z!Az
1. Stan Johnson, Esq.

Nevada Bar No. 00265
Michael V. Hughes, FEsq.
Nevada Bar No. 13154

Suite 100

255 East Warm Springs Road
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefetz

Page 2 of 9
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NOTICE OF MOTION

TO:

ALL INTERESTED PARTIES and THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that counsel for the Plaintiff, Yacov Jack Hefetz, will bring

PLAINTIFF’S MOTION TO RE-OPEN THE CASE AND FOR RECONSIDERATION OF AN

ORDER OF DISMISSAL WITHOUT PREJUDICE for hearing before the above entitled Court

JULY

onthe 21 day of

9:00A

soon thereafter as counsel may be heard.

Dated this 19th day of June, 2015.

, 2015, atthehourof _ _am./pm., or as

COHEN-JOHNSON, LLC

H. Stan Johnson, Esq. 6

Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 Fast Warm Springs Road
L.as Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefetz

Page 3 of 9
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COHEN-JOHNSON, LLC
255 E. Warm Springs Road, Suite 100
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS

On May 7, 2015 Christopher Beavor (“Beavor”) filed Defendant’s Motion to Dismiss
Pursuant To NRS 40.435 (“Beavor’s Motion”) in order to dismiss the above-captioned action on
the basis of the NRS 40.435 (hereinafter referred to as the “One Action Rule”). On May 19,
2015 Hefetz opposed Beavor’s motion on the five grounds. One of those grounds was for the
Court to grant Hefetz a continuance in order that he may convert the above-captioned case into
one which was in compliance with the One Action Rule.

On June 9, 2015, there was a hearing on Beavor’s Motion. At the conclusion of the
hearing, the Court granted Beavor’s Motion and dismissed the above-captioned case without
prejudice. In granting the dismissal without prejudice, the Court did not articulate the legal
standard used to grant the remedy of a dismissal without prejudice over the remedy of a
continuance with a right to convert the above-captioned case into one in compliance with the
One Action Rule. It also did not explain how it applied the facts present in the above-captioned
case to the pertinent legal standard.

On June 10, 2015 the Court closed the case and filed a Civil Order To Statistically Close
the Case. Hefetz is now compelled to file this motion.

II. LEGAL ARGUMENT

A. THE COURT MUST SET FORTH ITS LEGAL STANDARD
WHEN MAKING A DECISION TO DISMISS OTHERWISE IT
HAS ABUSED ITS DISCRETION

NRS 40.435 governs the facts set forth in the above-captioned case. That
statute provides in pertinent part as follows:

1. The commencement of or participation in a judicial
proceeding in violation of NRS 40.430 does not forfeit any
of the rights of a secured creditor in any real or personal
collateral, or impair the ability of the creditor to realize
upon any real or personal collateral, if the judicial
proceeding is:

(a) Stayed or dismissed before entry of a final
judgment; or

Page 4 of 9
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(b)  Converted into an action which does not violate
NRS 40.430.

2. If the provisions of NRS § 40.430 are timely interposed as
an affirmative defense in such a judicial proceeding, upon
the motion of any party to the proceeding the court shall:

(a) Dismiss the proceeding without prejudice; or
(b) Grant a continuance and order the amendment of the

pleadings to convert the proceeding into an action which
does not violate NRS § 40.430.

NRS 40.435 (emphasis added).

Notwithstanding its applicability, NRS 40.435 is silent about the standard
to be used by the Court in evaluating between the remedy of dismissal without
prejudice and the remedy of a continuance with the order to amend pleadings to
convert a case into one in compliance with the One Action Rule. Additionally,
Hefetz has not located any Nevada Supreme Court decision that articulates the
standard to be applied in evaluating between the two aforementioned remedies.
As a consequence, Nevada district courts are provided with very little guidance
about the relevant standard. Nonetheless, district courts must articulate on the
record the standard applied by them in dismissing a case. Otherwise, they are
abusing their discretion.

Here the Court did not articulate a legal standard when it elected the
remedy to dismiss without prejudice the above-captioned case over the remedy to
grant a continuance in order to convert that case. That failure is an abuse of
discretion.  Accordingly, Hefetz requests that the Court articulate the legal
standard applied by it when electing the remedy of dismissal without prejudice the
above-captioned case over the remedy of a continuance with an order to amend

pleadings.
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B. THE COURT MUST APPLY THE FACTS OF THE CASE TO
THE RELEVANT LEGAL STANDARD WHEN MAKING A
DECISION TO DISMISS OTHERWISE IT HAS ABUSED ITS
DISCRETION

The Court must apply the facts of the case to the relevant legal standard
when making a decision to dismiss otherwise it has abused its discretion. Here,
the Court only found that the One Action Rule applied to the facts present in the
above-captioned case. It did not make any findings to justify its selection of the
remedy of dismissal without prejudice over the remedy of conversion of the
above-captioned case. Accordingly, it has abused its discretion. See Stratosphere
Gaming Corp. v. City of Las Vegas, 120 Nev. 523, 528, 96 P.3d 756, 760 (2004)
(“A decision that lacks support in the form of substantial evidence is arbitrary ot
capricious and, therefore, an abuse of discretion.”)

C. THE CASE SHOULD BE CONVERTED AND NOT DISMISSED
WITHOUT PREJUDICE IN LIGHT OF HEFETZ’S GOOD
FAITH IN PURSUING THE CLAIMS, THE COURT’S
INTERESTS OF JUDICIAL ECONOMY, AND THE ABSENCE
OF UNFAIR PREJUDICE TO BEAVOR

Though no legal standard appears to have ever been articulated by Nevada
statutes or the Nevada courts, Hefetz respectfully submits that at least the
following two factors, among others, should be explicitly considered when
choosing between the remedy of dismissal without prejudice and the remedy of
continuance with the order to convert: (1) the good faith of the plaintiff; (2) the
interests of judicial economy; and (3) the absence of unfair prejudice to the
defendant. As will be discussed below, the application of the aforementioned
factors here suggests that the Court should elect the remedy of a continuance with
an order to convert the above-captioned action over the remedy of a dismissal

without prejudice of the above-captioned action.
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Hefetz has acted in good faith. He has not pursued the claim at issue here
with a fraudulent intent. He has not pursued the claim at issue here with a desire
to harass Beavor. He has not pursued an improper purpose in connection with his
claim. He has instead consistently pursued the above-captioned action for nearly
four years in an effort to obtain judicial relief on a personal guaranty claim in
excess of four million dollars. Accordingly, the case should not be dismissed
without prejudice, but should be converted into one that is compliant with the One
Action Rule.

Judicial economy will also be advanced by the conversion of the case.
Only one district court judge has presided over the above-captioned case for the
past four years. That judge has already conducted one trial in the above-captioned
case and has ruled on numerous motions, including one motion for summary
judgment. That judge has considerable knowledge about the facts in the above-
captioned case. In short, that judge’s continued presence in a converted case will
advance the interests of judicial economy. Accordingly, the interest in judicial
economy favors the remedy of conversion of the above-captioned case into one in
compliance with the One Action Rule over the remedy of dismissal without
prejudice of the above-captioned case since it assures that the same judge shall
preside over the case.

Finally, there is no unfair prejudice to Beavor if the above-captioned case
is converted into one in compliance with the One Action Rule. In particular,
Beavor has raised the affirmative defense of the One Action Rule and, therefore,
he can legitimately expect to have a foreclosure proceedings pursued against his

homestead.
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III. CONCLUSION

Based upon the foregoing, Hefetz respectfully requests that this Court grant this motion

in its entirety.,

Dated this 19th day of June, 2015.
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H. Stan Johnson, Esq.
Nevada Bar No. 00265
Michael V. Hughes, Esq.
Nevada Bar No. 13154

Suite 100

255 East Warm Springs Road
l.as Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
Attorneys for Jack Hefelz
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CERTIFICATE OF SERVICE

The undersigned certifies that, on the 19th day of June, 2015, a true and correct copy of
the foregoing PLAINTIFF’S MOTION TO RE-OPEN THE CASE AND FOR
RECONSIDERATION OF AN ORDER OF DISMISSAL WITHOUT PREJUDICE was
served upon the following person pursuant to NRCP 5(b)(2)(D) and EDCR 8.05 via the Odyssey

E-Filing system and via U.S. First-Class Postage-Prepaid Mail:

Joel Z. Schwarz, Esq.
Dickinson Wright PLLC
Suite 200
8383 West Sunset road
Las Vegas, Nevada 89113
jschwarz(@dickinsonwright.com
Attorney for Christopher Beaver

Lran'/ s<

AnE %p’\oyee of C n-Johnson, LI.C
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Joel Z. Schwarz, Esq., being duly sworn, siates:  that affiant is the aitormey for the
Defendant and has personal knowledge of the above costs and disbursements expended; that the
items contained in the above memorandum e true and corrgct © the best of this atfiant’s
knowledge and belief, and that the said disbursernents have been necessarily incusred and paid in
this action.
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AND DISRURSEMENTS, 1o be served by electronic service in accordance with Administrative

Order 14.2, 1o all interested parties, through the Court’s Odyssey E-File & Serve system, and by
placing said copy in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada,
said envelope addressed to:

H. Stan Johnson, Bsq.
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Michael V. Hughes, Esq.
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255 East Warm Springs Road, Suite 1830
Las Vegas, MY E¥119

Antorneys for Yacoy Hefets

.........................

LYEDAS 63530-1 2383031
APP001051



APP001052



Transachons Fees & Costs

matter id ~ 10123600V and date between 04708715 and 087087158

Dake Initiais Matter ID Linits Price Ext Amt Narrative

hatter i $09236-003

Component COST

/6720135 131236003 1.00 3.50 250 Wianet charges o file Notice of Disassociation of
Counsel

57672015 101 236-003 1.00 20.00 20080 Parking 3/14/15

S/73015 101 236-003 1.00 3.50 3.50  Wiznet charges to file defendant’'s molion to
dismiss pursuant to MRS 40,435

B/8/2015 1236003 1.00 3.50 3.50 Wiznet charges to file defendant Christopher
Beavors' motion to reopen dispositive motion
deadiine

Domponent. COST 4.00 33,50

Component ¥

/1042085 BA821 AM

APP001053



Transachions Fees & Cosls

mabtor i > 236003 snd date belwean G3/03715 and 35/05/15

Componant; ME

473720183 B 101236-003 1.04 10.00 1000 Messenger Service
47672015 BB 108236003 1.08 10,80 1080 bsssenger Service
4/a/211% B 101236003 1.00 10.08 15,00 MMessenger Bervice
42873015 JI T 236-003 1.0 10.00 1000 Messenger Bervice
Component; M3 g8 T A0.00

Component PO

3/37 2015 101236-003 3.00 .25 375  Photocopies
Component PC 3.08 8.75%

Component: BS

47672015 I 101336003 1.063 .48 3.48  Postage
Component BPS 106 8,48

&7 107 9NE BiB 0 AM

APP001054



Transachions Fees & Cosls

matter id ~ “HIL2&-00Y and date berwoen 84703715 and 064508718

Date Initials
Component 8C
5/8/2015
571173018

526/ 2015
67342015

Component: S04

Matter 1D 101238-003

Srand Total

Matter 113

10971 236003
101236003
101336003
101 236-003

1inits

39,00
124.80
5900
1.80

£43.00

F12.368

31230

Prige

$.35
.25
.25
.25

Ext Amit

14.75
31.00
14.73

.35

61,75

18,295,858

18,285.98

MNarrative

Scanning/ Pholocopy Charges
Seanning Phaotocopy Charges
Scanning/ Photocopy Charges
Seanning/ Photocopy Charges

81072015 BRI AM

APP001055



APP001056



“

APP001057



APP001058



Unbiliad Cost - [085530-00001 - DEFENSE IN CASE NO. A-11-84583583-C, YACOV HEFETE V] Fage 1
Client 088830 - BEAVOR, CHRISTOPHER  §/235/2015 1.580:44 PM

APP001059



DICKINSONWRIGHTH,H;

8363 West Sunset Road, Suite 200

Las Vegas, Nevada 89113-2210

Lo - < B T =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

|

Electronically Filed
07/07/2015 11:24.06 AM

OPPS
DICKINSON WRIGHT PLLC % )3-/56‘“"‘*"

JOEL Z. SCHWARZ

Nevada Bar No. 9181

Email: jschwarz{@dickinsonwright.com
GABRIEL A. BLUMBERG

Nevada Bar No. 12332

Email: gblumberg@dickinsonwright.com
8383 West Sunset Road, Suite 200
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Tel: (702) 382-4002
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Attorneys for Christopher Beavor

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, CASE NO. A-11-645353-C
| DEPT. XXVIll

Plaintiff,

DEFENDANT’S OPPOSITION TO

VS, PLAINTIFF’S MOTION TO RE-OPEN

THE CASE AND FOR

RECONSIDERATION OF AN ORDER OF

DISMISSAL WITHOUT PREJUDICE

CHRISTOPHER BEAVOR,

Defendant.
Date of Hearing: July 22, 20135
Time of Hearing: In Chambers

Defendant Christopher Beavor (“Defendant”), by and through his counsel, the law firm of
Dickinson Wright, PLLC, hereby files his Opposition (“Opposition”) to Plaintiff’s Motion to Re-
Open the Case and for Reconsideration of an Order of Dismissal Without Prejudice (the
“Motion™).

This Opposition is made and based on the following Memorandum of Points and

Authorities and the papers and pleadings on file herein.

MEMORANDUM OF POINTS AND AUTHORITIES

L.

Introduction
Hefetz, a plaintiff who violated the One Action Rule and the legislative policy behind it,

cannot come before this Court and ask to be rewarded [or his disregard of the Nevada Revised

1
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Statutes. In his Motion, Hefetz argues that this Court should reverse its prior decision dismissing
his breach of guaranty claim without prejudice because the Court somehow abused its discretion
by “failing to articulate the standard to be applied” when selecting one of the two alternative |
remedies expressly provided in NRS 40.435 to rectify Hefetz’s undisputed statutory violation.
Hefetz, however, fails to provide a shred of authority in support of his untenable position that
this Court abused its discretion by implementing a statutorily-authorized remedy. Instead, he
readily admits that there is, in fact, no governing standard for the Court to have applied in in
making its decision. In short, Hefetz comes to the mistaken conclusion that this Court
should overturn its prior decision because it should have applied a standard Hefetz has
created from wholecloth and presented for the first time in his Motion. This is not how the
civil legal system operates. Rather, a sound decision applying a statutory remedy to undisputed
facts which fall squarely within Nevada’s statutory protections of guarantors (protections which
Hefetz concedes apply to this action) should never be reconsidered. As such, this Court’s order
dismissing Hefetz’s breach of guaranty claims without prejudice should not be reconsidered and

the Motion must be denied.

I1.

LEGAL ARGUMENT

A. Legal Standard Governing Reconsideration
Eighth Judicial Court Rule (“EDCR”) 2.24 provides that the Court may reconsider a
matter upon motion by a party filed and served within ten days of the entry of order. EDCR |
2.24. A rehearing is not appropriate unless “substantially different evidence is subsequently
introduced or the decision was clearly erroneous.” Masonry & Tile Contractors Ass'm of S. Nev.
v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 742, 941 P.2d 486, 489 (1997). Granting a motion
for reconsideration is only suitable “in very rare instances in which new issues of fact or law are
raised supporting a ruling contrary to the ruling already reached.” Moore v. City of Las Vegas, 92
Nev. 402, 405, 551 P.2d 246 (1976). Finally, points or contentions not raised in the original |
hearing cannot be maintained or considered on rehearing.” Achrem v. Expressway Plaza Lid

P'ship, 112 Nev. 737,742,917 P.2d 447, 450 (1996).

2
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B. Hefetz Fails to Identify Any Valid Basis for Reconsideration
Hefetz spends more time making up a hypothetical standard for the application of NRS |
40.435 than he does applying the relevant reconsideration standard. In fact, Hefetz fails to even
mention the required standard for a motion for reconsideration, which he is nowhere close to
satisfying.
1. Hefetz Does Not Introduce Substantially Different Evidence
Hefetz does not identify any evidence, let alone substantial evidence, that this Court |
overlooked in its initial decision. In fact, Hefetz effectively stipulated to all the relevant facts.
He agreed that Beavor satisfied all the requisite criteria for protection under NRS 40.430 and
exemption from waiver under NRS 40.495(5)(d), and reaffirms this position in his Motion, thus
admitting that the One Action Rule applied to the facts. (See Motion at 6:6-7). Therelore,
Hefetz cannot argue that the Order should be reconsidered on the grounds that there is
substantially different evidence.
2. The Court’s Decision Was Not Clearly Erroneous
The Court elected to implement a statutory remedy and therefore its decision was not |
clearly erroneous. After properly identifying that the One Action Rule applied to this matter, the
Court imposed the statutory remedy of dismissal without prejudice. NRS 40.435(2)(a)
(providing that a court may dismiss an action without prejudice if it violates the One Action
Rule). As Hefetz recognizes, there is no legal standard for the Court to implement in electing
between the two statutorily-authorized remedies provided in NRS 40.435(2). (See Motion at 5:9-
16). Yet, despite this acknowledgment, Hefetz somehow claims that this Court abused its
discretion by selecting dismissal without prejudice rather than granting Hefetz a continuance.
Unsurprisingly, Hefetz provides no authority for this flawed proposition. By failing to do so,
Iefetz necessarily falls short of his high burden for reconsideration, Quite simply, Hefetz has
not argued nor demonstrated that the Court’s decision was clearly erroneous. As such, he cannot

be entitled to reconsideration of the order dismissing his claim without prejudice.
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C. FEven Under the Irrelevant Abuse of Discretion Standard, the Court Still has No
Grounds for Reconsideration Because it Did Not Abuse its Discretion

The Court did not abuse its discretion by applying a remedy in accordance with the |
statutory scheme enacted by the Nevada Legislature. In support of his argument to the contrary, 3
Hefetz cites to a single case: Stratosphere Gaming Corp. v. City of Las Vegas, 120 Nev, 523,
528, 96 P.3d 756, 760 (2004). In Stratosphere, the Supreme Court noted that a district court

abuses its discretion when it makes a decision that lacks support by substantial evidence. JId.

Substantia] evidence, however, is “that which ‘a reasonable mind might accept as adequate to |
support a conclusion.”” Id. (quoting State, Emp. Security v. Hifton Hotels, 102 Nev. 606, 608,
729 P.2d 497, 498 (1986).

Here, it is undeniable that the Court based its ruling on substantial evidence. Pursuant to

Nevada's One Action Rule, a creditor is required to foreclose on real property collateral before

bringing an action to enforce a promissory note or guaranty agreement. See Nev. Rev. Stat. § |
40.430(1) (“[T]here may be but one action for the recovery of any debt, or for the enforcement of
any right secured by a mortgage or other lien upon real estate.”); see also McDonald v. P.P.
Alexander, 121 Nev. 812, 816, 123 P.3d 748, 750 (2003) (“The one-action rule also applies to a
guarantor or surety of a debt on a mortgage or other contract secured by an intercst in real

property.”) (citing First Interstate Bank v. Shields, 102 Nev. 616, 618-20, 730 P.2d 429, 430-32

(1986)).
Although the One Action Rule may generally be waived by guaranters, NRS 40.495(5)
enumerates specific circumstances in which it cannot be waived as a matter of law:

5. The provisions of NRS 40.430 may not be waived by a guarantor, surety or other
obligor if the mortgage or lien:

(d) Is secured by real property upon which:

(1) The owner maintains the owner’s principal residence;
(2) There is not more than one residential structure; and
(3) Not more than four families reside.

NRS 40.495(5)(d) (emphasis added).

Here, Hefetz concedes that Beavor qualifies for exemption under NRS 40.495 and even

agrees that the Court “found that the One Action Rule applied to the facts present in the above-
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captioned case.” (Motion at 6:6-7). The Legislature very clearly delineated the parameters of |
the One Action Rule and when it could not be waived. Here, based on the undisputed evidence,
the Court found that the facts in this case fit squarely within constraints of the One Action Rule.
See Order at 7 2-4. This finding, and the Court’s ruling based upon this accurate finding
supported by substantial evidence, is not an abuse of discretion.

D. The Motion is Rendered Moot Regardless Because Hefetz Cannot Legally Foreclose
on the Property

Even assuming arguendo Hefetz has presented a colorable argument in his Motion, the
Motion still is rendered moot given that Hefetz cannot legally foreclose on the subject property.
As such, the Court did not abuse its discretion, commit clear error, mis-apply the statute, or make

any mistake in deciding to dismiss Hefetz’s breach of guaranty claim without prejudice, rather

I than staying the action to allow Hefetz to convert his case into an action that did not violate the

One Action Rule when such a conversion was not possible.
1. The Transactions are Voidable Pursuant to NRS 645E.920

Nevada has very stringent rules regarding the practice of mortgage banking. A mortgage |
banker is any person who holds himself out as being able to make loans secured by liens on real |
properly using his own money. NRS 645E.100(1)(a). “It is unlawful for any person to offer or
provide any of the services of a mortgage banker . . . without first obtaining a license as a
mortgage banker pursuant to this chapter.” NRS 645E.900. If a person violates NRS 645E.900,
“any contracts entered into by that person for the mortgage transaction are voidable by the other
party to the contract.” NRS 043E.920.

Here, Hefetz’s predecessor-in-interest Herb Frey (“Frey”) performed acts which rendered |
him a mortgage banker. In March 2007, he made a loan to Toluca Vintage using his own money
which was secured by a lien on real property. This Loan was secured by, infer alig, a deed of
trust encumbering the Toluca Lake Property and deeds of trust encumbering certain residential
real property owned by Beavor. In addition, Beavor entered into a contract with Frey n the form

of a guaranty.! The guaranty was executed in conjunction with the Loan and therefore was part

"'t is this very contract which underlies Hefetz’'s sole cause of action in this matter.

5
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of Frey’s mortgage banker activity. It is undisputed that at the time Frey made the Loan, though,
he was not licensed as a mortgage banker. Thus, by making the Loan in 2007, Frey violated |
NRS 645E.900 because he engaged in mortgage banking activities without the necessary license.

As successor-in-interest to Frey, Hefetz cannot claim an exemption from mortgage
banker licensing under the statutory guidelines. A party may be exempt from licensing if he
provides money for investment in loans secured by a lien on real property, on his own account,
NRS 645E.150. The party loses the ability to claim this exemption, however, if he assigns any
part of his interest in the loan to another person within 3 years of the loan origination. /d. Here,
Frey lost his exempt status when he entered into a participation agreement with Hefetz in
January 2008 (within one year of the loan origination in March 2007). The participation by
Hefetz in January 2008 is undisputed and was evidenced by Hefetz’s own trial exhibits. See |
Exhibit 2-A to Exhibit 3 to Defendant Christopher Beavor’s Motion to Reopen Dispositive
Motion Deadline

Thus, Frey violated NRS 645E.900 by partaking in mortgage banking activities without a
license. Under NRS 645E.920, all transactions entered into by Frey, including Beavor’s
guaranty, are voidable. The covered transactions also include the assignment of the guaranty
from Frey to Hefetz in July 2011. As the time of the assignment, Frey remained unlicensed to
engage in mortgage banking transactions and thus the transaction is voidable pursuant to NRS |
645E.920. Beavor would void all the relevant transactions pursuant to this provision, inciuding
his guaranty, and therefore Hefetz could not foreclose on the subject property.

2. Hefetz Had No Standing to Bring a Claim Because the Claim was Already
Satisfied in the Toluca Vintage Bankruptcy

A plaintiff can only have one recovery of damages for an injury. Elyousefv. O 'Reilly &
Ferrario, LLC, 126 Nev. Adv. Op. 43, 245 P.3d 547, 549 (2010) (citing 25 C.J.8. Damages § 5
(2002)). “Thus, satisfaction of the plaintiff’s damages for an injury bars further recovery for that
injury.” Id

Here, Frey allegedly was injured when he failed to receive repayment on his Loan to

Toluca Vintage which was guaranteed by Beavor. Toluca Vintage filed for voluntary chapter 11

APP001065




DICKINSONWRJGHTPLLC

23583 West Sunset Road, Suite 200

Las Vegas, Nevada 89113-2210

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

bankruptcy in May 2009. In the bankruptey, Frey was included as a Class 6 secured creditor and |
ultimately his claim “was satisfied pursuant to the Confirmed Plan.” See Exhibit 2-D to Exhibit
3 to Defendant Christopher Beavor’s Motion to Reopen Dispositive Motion Deadline. Thus,
Frey’s claim for damages arising out of the Loan previously was satisfied in the Toluca Vintage
bankruptcy and he (or any of his successors or assigns such as Hefetz) can no longer pursue
further recovery. Thus, Heletz is barred under the double recovery doctrine from pursuing the |
instant claim against Beavor and is unable to legally foreclose on the subject property.
F. Even Utilizing Hefetz’s Fabricated Standard, the Motion Should 5till be Denied

Lastly, even if this Court were to arbitrarily and capriciously accept Hefetz’s invented
standard, there still would be no grounds for reversing the dismissal order. Hefetz requests, with
absolutely no basis, that this Court analyze the following factors when deciding whether to
dismiss a case under NRS 40.435: (1) the good faith of the plaintiff; (2) the interest of judicial
economy; and (3) the absence of unfair prejudice to the defendant.”

1. Hefetz Has Not Exhibited Good Faith

First, Hefetz’s conduct belies any claim that he has acted in good faith. This case is
nearly four years old now and entails Hefetz pursuing Beavor for a guaranty he executed more
than eight years ago. These stale claims have already been tried to a jury, wherein Beavor
completed defensed Hefetz’s meritless claim. Iad it not been for a very fortunate seties of
events due to prior counsel’s errors, Hefetz would not even be in a position to pursuc the instant
claim. Furthermore, Hefetz clearly demonstrated his bad faith when he refused to foreclose on
the subject property at any point during the duration of this matter. This improper behavior was
then magnified during the proceedings on Beavor’s motion to dismiss, wherein Hefetz’s counsel
was told point blank that he could resolve this issue by releasing the security. Yet, despite
arguing that the subject property was extremely under water and that there were two substantial

creditors with priority interests, Hefetz refused to release the security. These actions reveal a

2 This also hypothetically assumes that the Court could consider this concocted standard for the first time on a
maotion for reconsideration. See Achrem v. Expressway Plaza Ltd P'ship, 112 Nev, 737, 742, 917 P.2d 447, 450
(1996) (noting that points or contentions not raised at the hearing arc improper for reconsideration).

7
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lack of good faith and mandate that this Court not reconsider its prior order.
2. Judicial Economy is Best Served by Keeping a Meritless Case Closed

Hefetz’s claims regarding judicial economy are similarly misplaced. Hefetz argues that
by granting a continuance, rather than dismissing the matter, it will ensure this Court’s continued
presence in this matter which will thereby conserve judicial resources.” This hollow assertion
ignores the reality of the situation: judicial economy is always best served by dismissing claims
which have no chance of success.

Here, the Court has disposed of a four year-old matter that had been needlessly draining
its resources. This Court has already endured multiple pretrial motions and a full jury trial ;
wherein Hefetz recovered nothing. Following this result, the Court then was bogged down with
post-trial motions and now has been enlisted to hear the case all over again. The problem for
Hefetz, of course, is that the facts have not changed since he first filed his case in July 2011. As
such, the Court will needlessly endure continued motion practice and another jury trial in a |
matter where, as explained above, Hefetz has practically no chance of prevailing. Therefore, the
Court has best conserved judicial resources by implementing a statutorily authorized remedy for
Hefetz’s violation of the One Action Rule.

3. Defendant Would be Unduly Prejudiced if this Matter were Reopened

Lastly, Hefetz is incorrect in asserting that Beavor would suffer no prejudice from this
case being converted into compliance with the One Action Rule. Anything short of dismissal
would needlessly cause Beavor to incur even more legal fees. Beavor has already had to endure
the legal fees associated with four years of litigating this matter. It would be unduly prejudicial
to force Beavor to incur the lepal fees necessary to prepare for and conduct a second trial. This
is especially true in this matter, where Hefetz has had more than four years to foreclosc on the
subject property, but intentionally waited until the Court ultimately held him accountable for his
delay to give lip service to the One Action Rule. Hefetz’s bad faith should not result in Beavor

having to incur additional legal fees. Any reconsideration of dismissal would do exactly that,

3 This flawed argument also overlooks the fact that this Court could be reassigned to this case again if Hefetz
somehow were able to refile it.
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and therefore would unduly prejudice Beavor.
1L,
CONCLUSION

Based on the foregoing, Beavor respectfully requests that this Court deny the Motion in

its entirety.
DATED this (o day of July, 2015.
DICKINSON WRIGHT PLLC

/)

JOEL Z.SCH¥ARZ

Nevada Bar No. 9181

GABRIEL A. BLUMBERG
Nevada Bar No. 12332

8363 West Sunset Road, Suite 200
Las Vegas, Nevada 89113-2210
Tel: (702) 382-4002

Attorneys for Christopher Beavor
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CERTIFICATE OF SERVICE

The undersigned, an employee of Dickinson Wright PLLC, hereby certifies that on the
7th day of July 2015, she caused a copy of DEFENDANT’S OPPOSITION TO
PLAINTIFF’S MOTION TO RE-OPEN THE CASE AND FOR RECONSIDERATION
OF AN ORDER OF DISMISSAL WITHOUT PREJUDICE, to be served by electronic

service in accordance with Administrative Order 14.2, to all interested parties, through the

Court’s Odyssey E-File & Serve system, and by placing said copy in an envelope, postage fully

prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope addressed to:

H. Stan Johnson, Esq.

Email: sjohnson(@cohenjohnson.com
Michael V. Hughes, Esq.

Email: mhughesi@cohenjohnson.com
COHEN-JOHNSON, LLC

255 East Warm Springs Road, Suite 100
[as Vegas, NV 89119

Attorneys for Yacov Hefetz

i e ‘_2)1.6//«‘51'——\

obbye Honaldson, an employee of
Dickinson Wright PLLC

10
LVEGAS 65530-1 26433v1
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GORDON SILVER (ﬁ‘. 2

JOEL 2. SCHWARY

Mevada Har Na. OE 81 CLERK OF THE COURT
13 mdll schwarein s_fuuinﬂ»;hu L0

3960 Hfm ard huvhcx Flowy., 9th ooy

Las Vepus, Nevada 89169

Tel: {702) 796- ““ﬁ‘?‘?

Fax: {7’{)"} I69-2066
Attorneys for Christapher Beavor

PESTRICT COURT
CLARK COUNTY, NEVADA

"\'

YACOV JACK HEFETYZ. CASE NO. A-11-645
CDEPT. XXV

I
5353~
R .hﬂ"

Plamttit
DEFENDANT'S MOTION TO DISHISS
Vs, PURSUANT TO NRS 44,435

CHRISTOPHER BEAVOR, Drate of Hearing:
Time of Hearmg:

Pursuant to Nevada Revised Statutes (CNRSTY 20455, Defendant Christopher Beavor,
{"Beavor™), by and through his counsel of record, hereby moves the Court for an order
dispissing Plamnaft Yacov Heferz’s (UPlamtif1™y clatm for breach of guaranty - the sole claim of
Plammtits Complant ~ begause:

{1y Proceeding solely with a claim for breach of goaramy against Beavor violates
Nevada's one-aciton rule;

(2} Pursuant to NRS 40,495(3%d), thers can be no waiver of the one action rule by
Beavor where, as iy the case here, bis principal residence secures the underlying indebtedness
upon which Plaintifl inproperty seeks to eollzet

{3y A violation of the one-acthion rule 18 a defense that may be ratsed at any point
Before entry of flihﬂ judgrent; and

{4) Pursuant o NRS 40 I"i-?: 5, Plaintift™s violation of the one-action rle reguires the

dismissal of Plamntff™s Complant without prejudice.

L of?
PR EMG-00TAY TA
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i his Motion is made aud based on the fotfowing Memorandun of Poinis and Authorities,

2 & the Declaration of Chris Beavor (the “Beavor Decl”) attached hereto as Exhibit AL the papers
3§ and pleadings ahready on file herein, jodicial notce of which 13 herehy requested; and any oral

4§ argument the Cowt way permit at the hearing of this matter.

50 Dated this - }‘g’ day of May, 2015,
6 GORDON SILVER
{ A

e

{ TOTL 7. ACHWARY
Mevada Bar No, 9181

9 3960 ilmmui Jaghes Plowy., 9th Floor
Las Vegas, Ney d;m 83164
14} Tel: (7023 790-53333
Fax: (702) 369-2666
i1 Attorngys for Christopher Beavor
12
13 NOTICE OF MOTION
t4 YOUL AND BEACH OF YOU, will please take notice that the undersigned will bring the

JUNE

15§ above and loregoing Motion on for hearing betore this Court on the day of May, 2015, at the
16 || hour of 9 O0A o'clock am., of said day, or as soon thereafier as counsel can be heard 1o

17 I Departmment Moo XX VL

iR Dated this 7 day of May, 2013,
19 GORDON SHLVER .
= ,.«"‘"‘“‘ “M “"*:? y ‘
24 {:-". ‘f_—,r"‘ ,,f
21 JOEL Z.SC u*iu;ﬁ?
Nevada Bar No. 81€1
22 3960 Howard Hughes Phwy,, 9th Floor
Pas ¥ s.,ma Nevada $9169
23 Tel: {7023 796-3553
Fax: {?f 2} 3682666
e Attorneys for Christopher Beavor
23
26
27
28
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Atterneys At Law

Ninth Floor

3960 Howard Hughes Phwy
Las Vegas, Nevada 89169

(702) 796-5555

MEMORANDUM OF POINTS AND AUTHORITIES

I
STATEMENT OF RELEVANT FACTS'

1. On or about March 29, 2007, Toluca Lake Vintage, LLC ("Borrower") entered
into a Loan Agreement and Promissory Note (together, the “Loan”) with the Herbert Frey
Revocable Family Trust ("Lender"). (See Complaint, already on file herein, at Exhibits 1 (Loan
Agreement) and 2 (Note)).

2. The purpose of the Loan was for Borrower to acquire certain real property in
Toluca Lake, California (the “Toluca Lake Property™), which Borrower intended to develop and
sell. (See Loan Agreement at Section 2).

3. The Loan was secured by, inter alia, a deed of trust encumbering the Toluca Lake
Property, deeds of trust encumbering certain residential real property owned by Beavor, and a
payment guaranty executed by Beavor in favor of Lender. (See id. at Section 4; see also Beavor
Guaranty, already on file herein as Exhibit 3 to Plaintiff’s Complaint).

4, Among the properties for which lender obtained a deed of trust was residential
real property located in Clark County, Nevada, Assessor’s Parcel Number 137-26-318-9013,
commonly known as 60 Chapman Heights Street, Las Vegas, Nevada, 89138 (the “Beavor
Property™). (See Deed of Trust, Assignment of Rents, Security Agreement, and Fixture Filing, a
true and correct copy of which is filed herewith as Exhibit A-1).

5. The Beavor Property is, and at all times relevant herein has been, owned by
Beavor and is Beavor’s principal residence. (Beavor Decl., § 6).

6. There is not more than one residential structure on the Beavor Property. (/d. at
7).

7. Only one family resides at the Beavor Property. (/d. at § 8).

8. In or around February 2009, Borrower defaulted on its repayment obligation

' Except where otherwise noted, the facts set forth herein have already been made part of the record in this case, and
are therefore subject to judicial notice. See Nev. Rev. Stat. §§ 47.130, 47.150; see also United States v. Ritchie, 342
F.3d 903, 908 (9th Cir. 2003) (In addressing a motion to dismiss, a court may consider documents attached to the
complaint, documents incorporated by reference in the complaint, or matters of judicial notice).

3o0f7
101236-003/2624175
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I ander the Loan. {See Note at $ 3)

g G, On or about Juby &, 2011, Lender assigned any remaining rights under the Loan
3§ and the Guaranty o Plaiantiff Yacov Heferz CPlaintiff™y (See Complaint, already on file herein,

4 8 artsy,

LA

10, On Judy 21, 2071, Plaintift commenced the instant action by filing & Complaint
& containing o single elaim for relief alleging breach of the Guaranty (Nee generadly Complaint),

7 il To date, neither Lender nor Plaintif! has taken any action on the dead of tust
g encumbering the Beavor Property, {Beavor Decl., € 12).

9 | iL

0k LEGAL ARGUMENT

11§ A PLAINTIFIF'S BREACH OF GUARANTY CLADM VIOLATES THE ONE-
ACTION RULE, AND NRS 40. J95(5}d) PRECLUDES WAIVER.

12
. Pursuant to Nevada's one-action rule, a creditor i regoired to foreclose on real property
.2
s eollateral before bringiug an action to enforce & promissory note or guavanty agreement. See
13 Nev. Rev, St § 4043000 ([ TThere may be but one action for the recovery of any debt, or for

the enforcement of any vight secured by a mortgage or other Hen upon real estate.™): see gbo
SeDonald v B P dlevander, 121 Nev, 812, 816, 123 PAd 748, 730 (X G031 ("The one-action
interest i real property.”Y {eitiag Fiest Iuterstate Bunle v Shiedds, 102 Nev, 616, 618-20, 730

P.2d 429, 430-32 (1986,

20

o While the one-action may generally be waived by guarantors, NRS 40.4835(5) enumerates
4e f Specific circumstances inwhich the ope-action rule cannot be waived as a matter of law:

. F0.495, Waiver of rights; separate action to enforee obligation; Hmitation on

and

amount of judgment; available defenses

24 ) . |
- 2. Except as otherwise provided in subsection 3, @ guarantor, surely or other

g chitgor, other than the morlgagor o granlor of @ deed of rust, may watve the
movisions of NRS 40,430, 1 a guarantor, surefy or other obligor waives the
26 provisions of NRS 40,430, an action for the enforcement of that person's

obligation to pay, satisty or purchase all or part of an indebtedness or obhigation
secured by u morlgage or Jien upon real property m ay be maintained separately
and independently from:

L MO0 614 T

T M [y
Lt Ve Ny
(PO

APP00836




O WS D o)

Ao R e = S

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gordon Silver
Attorneys At Law
Ninth Floar
3960 Howard Hughes Pkwy
Las Vegas, Nevada 83169
(702) 796-5555

(a) An action on the debt;
(b) The exercise of any power of sale;

I (c) Any action to foreclose or otherwise enforce a mortgage or lien and the
indebtedness or obligations secured thereby; and

(d) Any other proceeding against a mortgagor or grantor of a deed of trust.

5. The provisions of NRS 40.430 may not be waived by a guarantor, surety or
other obligor if the mortgage or lien:

(d) Is secured by real property upon which:
(1) The owner maintains the owner's principal residence;

(2) There is not more than one residential structure; and

(3) Not more than four families reside.

“ Id. (emphasis added).

Here, as set forth above, the indebtedness upon which Plaintiff seeks to collect arises
from the Loan between Plaintiff’s predecessor-in-interest (Lender) and Toluca Vintage, LLC
(Borrower). The Loan was secured by, inter alia, the Beavor Property, which i1s Beavor’s

principal residence, is not comprised of more than one residential structure, and is not the

residence for more than four families. As such, regardless of any language in the Guaranty
between Beavor and Plaintiff’s predecessor-in-interest, as a matter of law Beavor cannot have
waived the one-action rule and Plaintiff cannot prosecute a stand-alone breach of guaranty claim
| against Beavor without violating the one-action rule.

| B.  NRS 40.435 REQUIRES DISMISSAL WITHOUT PREJUDICE.

I A violation of the one-action rule may be raised at any time before entry of final

I judgment. See Nev. Rev. Stat. §§ 40.435(1), (2).

' Here, it is unquestionable that Plaintiff’s breach of guaranty claim is a violation of the
one-action rule, which as a matter of law Beavor cannot have waived. This violation triggers the

remedy set forth in NRS 40.435: dismissal of the action without prejudice. See Nev. Rev.
i

Sof7
101236-003/2624175
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5 1L
5 CONCLUSION

4 i Based on the foregoing, Beavor tespectfudly requests an ovder dismissing Plaintiils. |
5§ # Complamt without prejudice.

, . .~ x e g o
6 Dated this ¢ day of May, 2018,

7 GORDON SILVER

.----*"‘“*“““:}
8 o -»w-.;

{!_,.x .ﬂ“‘ﬂe - P

m..,“w_,.f“é -

9 JOEE 7. SCHW, ‘\ 23’

\c ada Bar No, 2181

10§ 3060 Howard FHlughes Plowy,, 9th Floor
_I,q-d:s Viegas, Nevada 89169

11 Telr (7 *i}"’} TO0-3555

| Fax: U( 21 369-2606

12 Artornevs Jor Chrisiopher Beavor

Sordon Siver e
Augrry Al e ot 7
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CERTIFICATE QF SERVICE

™ ,,L},.
The andersigned, anemployee of Gordon Silver, hereby certifies that on the {77 N day of

May, 2013, she caused a copy ol the ji:?};nf;;:g;ning DREFENDANT'S MOTION TO DISMISS by

elettronic service in accordance with Administrative Order 142, 10 all interested parties, through

the Court’s Odvssey E-File & Serve svstem addressed to:

H. Stan Johnson, Esq,
Michael V. Hughes, I 3.
{ - Fohxmm LLC

33 Bast Warm Springs Road, Suite 100
9
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1 | PECL
GORDON SILVER

2 || JOEL Z. SCHWARZ
Nevada Bar No. 9181
Email: jschwarz@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
4 | Las Vegas, Nevada 89169
Tel: (702) 796-5555
5 || Fax: (702) 369-2666
Attorneys for Christopher Beavor
6
DISTRICT COURT
7 |l
CLARK COUNTY, NEVADA
8
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
Y DEPT. XXVIII
" Plaintiff,
10 DECLARATION OF CHRISTOPHER
Vs, BEAVOR IN SUPPORT OF
11 DEFENDANT’S MOTION TO DISMISS
| CHRISTOPHER BEAVOR, PURSUANT TO NRS 40.435
12
Defendant.
13 “ _
14
I, Christopher Beavor, make this declaration as provided in support of the Motion to
15
6 Dismiss Pursuant to NRS 40.435.
17 H 1. I am the defendant in the above-referenced matter. 1 am competent to testify |

18 || regarding the following facts, as I have personal knowledge and/or have been provided |

19 || information such that I believe the facts to be true.

20 2. On or about March 29, 2007, Toluca Lake Vintage, LL.C ("Borrower") entered '
21 i
into a Loan Agreement and Promissory Note (together, the “Loan”) with the Herbert Frey |
22
’3 Revocable Family Trust ("Lender").
24 3. The purpose of the Loan was for Borrower to acquire certain real property in |
25 | Toluca Lake, California (the “Toluca Lake Property”), which Borrower intended to develop and |
2 || sell.
27 4, The Loan was secured by, inter alia, a deed of trust encumbering the Toluca Lake
i |
28 Property, deeds of trust encumbering certain residential real property owned by me, and a
S, 1 of2
1950 Ho B 00T ey || 101236-003 2625007
Las Vegas, Nevada 85169 j
(702) 796-5555 «
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H

I

payment guaranty (the “Guaranty”) executed by me in favor of Lender.

5. Among the properties for which Lender obtained a deed of trust was my house

located at 60 Chapman Heights Street, Las Vegas, Nevada, 89138 (the “Beavor Property”). (See
Deed of Trust, Assignment of Rents, Security Agreement, and Fixture Filing, a true and correct

copy of which is attached hereto as Exhibit A-1).

6. The Beavor Property is owned by me and has been my principal residence since
approximately 2005.

7. There is not more than one residential structure on the Beavor Property.

8. Only one family resides at the Beavor Property.

9. In or around February 2009, Borrower defaulted on its repayment obligation

under the Loan. (See Note at § 3).

10. I am informed and therefore believe that on or about July 6, 2011, Lender
assigned any remaining rights under the Loan and my Guaranty to Plaintiff Yacov Hefetz
(“Plaintiff”). (See Complaint, already on file herein, at q 15).

11.  On July 21, 2011, Plaintiff commenced the instant action by filing a Complaint

containing a single claim for relief alleging breach of my Guaranty (See generally Complaint).

12.  To date, neither Lender nor Plaintiff has taken any action on the deed of trust

encumbering the Beavor Property.

I declare under penalty of perjury under the laws of the United States and the State of

Nevada that the foregoing is true and correct.

Executed this (ﬂ day of April, 2015.

o

CHRISTOPHER BFAVOR, DECLARANT

2 0f2
101236-003:2625007
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DEED OF TRUST
ASSIGNMIENT OF RENTS, SECURITY AGREEMENT AND
FIXTURE FILING

THIS DEED OF TRUST, ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND
FIXTURE FILING (this “Deed of Trust") is made as of March 29, 2007 by Christopher Beavor and
Samantha Beavor, each an individual ("Grantor™), whose address is 1930 Village Center Drive, Suite 3-
231, Las Vegas, Nevada 89134, in favor of First American Title Company (“Trustee’) whose address is
3960 Howard Hughes Parkway, Suite 380, Las Vegas, Nevada 89169, for the benefit of Herbert Frey,
Trustee of the Herbert Prey Revocahle Family Trust dated November 22| 1982 (“Beneficiary™), whose
address is 157 E. Warm Springs Road, Las Vegas, Nevada 89119.

1. Grant and Secured Obligations,

1.1 Grant. PFor the purpose of securing payment and performarice of the Secured Obligations
defined and described in Section 1.2 below, Grantor hereby irrevocably and unconditionally grants,
bargains, sells, conveys; mortgages and warrants to Trustee and Beneficiary, with power of sale and with
right of entry and possession, all estate, right, title and interest which Grantor now has or may later
acquire in and to the following property (all or any part of such property, or any interest in all or any part
of it, as the context.may require, the “Property™):

(a) The real property located in the County of Clark, State of Nevada, as described in
Exhibit A, together with all existing and future easements and rights affording access to it (the
“Premises™); together with

(b) All buildings, structures and improvements now located or later to be constructed
‘on the Premises (the "Improvements”); together with

(c)  All existing and future appurtenances, privileges, easements, franchises and
tenements of the Premises, including all ‘minerals, oil, gas, other hydrocarbons and associated
substances, sulphur, nitrogen, carbon dioxids, helium and other commercially valuable substances
which may be in, under or produced from any part of the Premises, all development rights and
credits, air rights, water, water rights (whether riparian, appropriative or otherwise, and whether
or not appurtenant) and water stock, and any Premises lying in the streots, roads ar avenues, open
or proposed, in front of or adjoining the Premises and Improvements; together with

' (d) All existing and future leases, subleases, subtenancies, licenses, occupancy
agreements and concessions (“Leases”) relating to the use and enjoyment of all or any patt of the
Premises and Improvements, and any and all guaranties and other agreements relating to or made

“in connection with any of such leases; together with

(&)  All real property and improvements on it, and al] appurtenances and other
property and interests of any ldnd or character, whether described in Exhibit A or not, which may
be reasonably necessary or desirable to promate the present and any reasonable future beneficial
use and enjoyment of the Premises and Improvements; together with

DMWEST 6497841 v]

000091

APP00844




(0 All goods, materials, supplies, chattels, furniture, fixtures, equipment and
machinery now or later to be attached to, placed in or on, or used in connection with the use,
enjoyment, ocoupancy or operation of all or any part of the Premises and Improvements, whether
stored on the Premises or elsewhere, including all pumping plants, engines, pipes, ditches and
flumes, and also all pges, electric, cocking, heating, cooling, sir conditioning, lighting,
refrigeration and plumbing fixtures and equipment, all of which shall be considered to the fullest
extent of the law to be real property for purposes of this Deed of Trust; together with '

(B) All building materials, equipment, work in process or other personal property of
any kind, whether stored on the Premises or elsewhere, which have been or later will be acquired
for the purpose of being delivered to, incorporated into or ipgtalled in or about the Premises or
Improvemenits; together with Ty N

(h)  All books and records pertaining to any and all of the property described above,
including computer-readable memory and any computer hardware or software necessary to access
and process such memory (“Books and Records™); together with

D All proceeds of, additions and accretions to, substitutions and replacements for,
and changes in any of the property described above, .
Capitalized terms used. above and elsewhers in this Deed of Trust without definition have the
meanings given them in the Loan Agreement referred to in Subsection 1.2(2)(1) below.

1.2 Secured Oblipations.

(a) Grantor makes the grant, conveyance, and morigage set forlh in Section 1.1
above, and grants the security interest set forth in Section 3 below for the purpose of securing the
following obligations (the “Secured QObligations™) in any order of priority that Beneficiary may
choose:

) Payment and performance of all obligations of Toluca Lake Vintage,
LLC, a California limited liability company (“Borrower”), under & certain Loan
Agreement bearing even date herewith between Borrower as “Barrower” and Beneficiary
as “Lender” (the “Loan Agreement”); and payment of all obligations at any time owing
under the Notes (as defined in the Loan Agreement) payable by Borrower as maker to the
order of Beneficiary; and payment and performance of any obligations of Borrower under
any Loan Documents which are executed by Borrower; and

(i)  Payment and performance of all obligations of Grantor under this Deed
of Trust; and

(iif)  Payment and performance of all modifications, amendments, extensions,
and ranewals, however evidenced, of any of the Secured Obligations,

(b) All persons who may have or acquire an interest in all or any part of the Property
will be considered to have notice of, and will be bound by, the terms of the Secured Obligations
and each other agreement or instrument made or entered into in conoection with each of the
Secured Obligations. Such terms include any provisions in the Notes or the Loan Agreement
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which permit borrowing, repayment and reborrowing, or which provide that the interest rate on
one ar more of the Secured Obligations may vary from time to time.

2. Assigniment of Rents.

2.1  Assipment. Granior hereby irrevocably, absolutely, presently and unconditionally
assigns to Beneficiary all rents, royalties, issues, profits, revenue, income, accounts, proceeds and other
benefits of the Property, whether now due, past due or to bacome due, including all prepaid rents and
security deposits (some or all collestively, as the context may require, “Rents"). This is an absolute
assignment, not an assignment for security only.

22  Grant of License, Bensficiary hereby confers upnn Granter® & license (“License™) to
collect, uge, and retain the Rents as they become due and payable, so long as no Event of Default, as
defined in Section 6.1 below, shall exist and be continuing. If an Bvent of Default has occurred and is
continuing, Beneficiary shall have the right, which it may choose to exercise in its sole discretion, to
terminate this License without notice to or dernand upon Grantm and without regard to the adequacy of
Beneficiary's security under this Deed of Trust.

23 Collection and Application of Rents. Subject ta the License granted to Grantor under
Section 2.2 above, Beneficiary has the right, power and authority to collect any and all Rents. Grantor
hereby appoints Beneficiary its attorney-in-fact to perform any and all of the following acts, if and at the
times when Beneficiary in its reasonable discretion may so choose:

(e) Demand, receive and enforce payment of any and all Rents; or
(b Give receipts, releases and satisfactions for any and all Rents; or

(c) Sue either in the name of Grantor or in the name of Beneficiary for any and ali
Rents,

3. Grant of Security Interest.

The parties intend for this Deed of Trust to create a lien on the Property, and an absolute
assignment of the Rents, all in favor of Beneficiary, The parlies acknowledge that some of the Property
and some or all of the Rents may be determined under applicable law to be personal property or fixtures,
To the extent that any Property or Rents mey be or be determined to be personal property, Grantor as
dabtor hereby grants Beneficiary and Trustee as secured parties a security interest in all such Property and
Rents, to secure payment and performance of the Secured Obligations. This Deed of Trust constitutes a
security agreement under the Uniforrn Commercial Code of the State in which the Property is located,
covering all such Property and Rents.

4, Fixture Filing,

This Deed of Trust constitutes a financing statement filed as a fixture filing under Article 9 of the
Uniform Commercial Cade in the State in which the Property is located, as amended or recodified from
time to time, coverlng any Property which now Is or later may become fixtures attached to the Premises
or Improvements, For this purpose, the respective addresses of Grantor, as debtor, and Beneficiary and
Trustee, as secured parties, are as sef forth in the preambles of this Deed of Trust.
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5. Riglits and Duties of the Parties.

5.1 Repiesentations and Wairanties. Grantor represents and warrants that;

(8)  Grantor lawfully possesses and holds fee simple title to all of the Premises and
Improvements;

» . (b)  Qrantor has or will have good title to all Property ather than the Pramises and
-'i Improvements;

(6)  Grantor has the full and unlimited power, right and authority to encumber the
Property and assign the Rents; M L

(d)  This Deed of Trust creates a second and subordinate lien on the Property;

(é) The Property includes all property and rights which may be reasonably necessary
or desirable to promote the present and any reasonable future beneficial use and enjoyment of the
Premises and Imprevements; and

(f)  Grantor’s place of business, or its chief executive office {f it has more than one
place of business, is located at the address specified below.

! 52  Taxes, and Assessments, Grantor shall pay prior to delinquency ail taxes, levies, charges
and assessments, in accordance with Section 6.3 of the Loan Agresment.

53 Maintenance and Preservation of Property,

(a) Grantor shall insure the Property as required by the Loan Agreement and keep
: the Property in good condition and repair.

(b) Grantor shall not remove or demolish the Propetty or any part of it, or alter,.

restore or add to the Property, or initiate or allow any change or variance in eny zoning or other
Premises use classification which affects the Property or any part of it, except as permitted or
required by the Loan Agreement or with Beneficiary's express prior written conseat in each
instance.

(c) Grantor shall not commit or aliow waste of the Property.

5.4  Release, When all of the Secured Obligations have been paid in full and all fees and
other sums owed by Grantor under this Deed of Trust and by Borrower under the other Loan Documents
have been received, Beneficiary and Trustee shall release this Deed of Trust, the lien created thereby, and
all notes and instruments evidenoing the Secured Obligations, Grantor shall pay eny costs of preparation
and recordation of such release,

5.5  Defense and Notice of Claims and Actions. At Grantor's sole expense, Grantor shall
protect, preserve and defend the Property and title to and right of possession of the Property, and the
security of this Deed of Trust and the rights end powers of Beneficiary created under it, apainst all
adverse claims, Grantor shall give Beneficiary prompt notice in writing if any claim is asserted which
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does or could affect any such matters, or if any action or proceeding is commenced which alleges or
relates to any such claim.,

6. Default and Remedies.

6.1 Events of Default. Grantor will be in default under this Deed of Trust ugon the,
occurrence of anyone or more of the following events (some or all collectively, “Events of Default”; any
one singly, an “Event of Defauit™).

(8) Failure of Grantor to perform any of the covenants-or conditions by Grantor to be
performed under the terms of this Deed of Trust concerning thQ payment of money for a period of
five (5) days after written notice from Beneficiary that the same is dus-ind payable; or to abserve
or perform any non-monstary covenant or condition contained in this Deed of Trust for a period
of thirty (30) days after written notice from Beneficiary; provided that if any such failure
concerning & nan-monetary covenent or condition is susceptible to cure but cannot reasonably be
cured within said thirty (30) day period, then Grantor shall have an additional sixty (60) day
period to cure such failure and no Event of Default shall be deemed to exist hereunder so long as
(%) Granfor commences such cure within the initial thirty (30) day period and diligently and in
good faith pursues such cure to completion within such resulting ninety (90) day period from the
date of Beneficiary’s notice, and (y) the existence of such uncured defanlt will not result in any
tenant under a Lease having the right to terminate such Lease due to such uncured default; or

(b) An “Event of Default” occurs as defined in the Loan Agreement

6.2  Remedies, Atany time after an Event of Default, Beneficiary shall be entitled to invoke
eny and all of the rights and remedies described below, in addition to all other rights and remedies
available to Beneficiary at law or in equity. All of such rights and remedies shall ba cumulative, and the
exercise of any one or more of them shall not constitute an election of remedies.

(2) Acceleration, Beneficiary may declare any or all of the Secured Obligations to
be due and payable immediately,

(b) Cure; Protection of Security. Beneficiary may cure any breach or default of
Grantor, and if it chooses to do so in connection with any such cure, Beneficiary may also enter
the Property and/or do any and all other things which it may in its sole discretion consider
necessary and appropriate to protect the security of this Deed of.Trust, Such other things may
include: appearing in and/or defending any action or proceeding which purports to affect the
security of, or the rights or powers of Beneficlary under, this Deed of Trust; paying, purchasing,
contesting or compromising any encumbrance, charge, lien or claim of lien which in
‘Beneficiary’s sole judgment is or may be senior in priority to this Deed of Trust, such judgment
of Beneficiary or to ba conclusive as among the parties to this Deed of Trust; obtaining insurance
andfor paying any premiums or charges for insurance required to be carrled under the Loan
Agreement; otherwise caring for and protecting any and all of the Property; and/or employing
counsel, accountants, contractors and other appropriate persons to assist Beneficiary, Beneficiary
may take any of the actions permitted under this Subsection 6.3(b) either with or without giving
notice to any person. Any amounts expended by Beneficiary under this Subsection 6.3(b) shall be
secured by this Deed of Trust.
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(c) Foreclosure; Lawsuits. Beneficiary shall have the right, in one or several
concurrent or consecutive proceedings, to foreclose the lien hereof upon the Property or any part
thereof, for the Secured Obligations, or any part thereof, by any proceedings appropriate under
applicable {aw. Beneficiary or ifs nominee may bid and bscome the purchaser of all or any part of
the Property at any foreclosure or other sale hersunder, and the amount of Beneficiary's
successful bid shall be credited on the Secured Obligations. Without limiting the foregoing,
Beneficiary may proceed by a suit or suits in law or equity, whether for specific performance of
any covenant or agreement herein contained or in aid of the execution of any power herein
granted, or for any foreclosure under the judgment or decree of any court of competent
jurisdiction,

(d)  Other Remedies, Beneficiary may exercise all right"&nd remedies contained in
any other instrument, document, agreement or other writing herstofore, concurrently or in the
future executed by Grantor or any other person or entity in favor of Beneficiary in connection
with the Secured Obligations or any part thereof, without prejudice to the right of Beneficiary
thereafter to enforce any appropriate remedy against Grantor, Beneficiary shall have the right to

pursue all remedies afforded to a Beneficiary under applicable law, and shall have the benefit of -

all of the prows:ons of such applicable law, including all amendments thereto which may become
effective from time to time after the date hereof. .

{e) Single or Multiple Foreclosure Sales, If the Property consists of more than one
lot, parcel or item of property, Beneficiary and/or Trustee, as required by applicable law, may:

(i) Designate the order in which the lots, parcels and/or items shall be sold
or disposed of or offered for sale or disposition; and

(i)  Elect to dispose of the lots, parcels and/or items through a single
consolidated sale or disposition to be held or made under or in connection with judicial
proceedings, or by virtue of a judgment and decree of foreclosurs and sale; or through
two or more such sales or dispositions; or in any other manner Beneficiary may deem to
be in its best interests (any such sale or disposition, a “Foreclosure Sale”; and any two or
more, “Foreclosure Sales”).

If Beneficiary chooses to have more than one Foreclosure Sale, Beneficiary at its option
may cause the Foreclosure Sales to be held simultaneously or successively, on the same
day, or on such different days and at such different times and in such order as Beneficiary
may deem to be in its best Interests. No Foreclosure Sale shall terminate or affect the
liens of this Deed of Trust on any part of the Property which has not been sold, until ail of
the Secured Obligations have been paid in full,

6.3 Credif Bids. At any Foreclosure Sale, any person, including Grantor or Beneficiary, may
bid for and acquire the Property or any part of it to the extent permiited by then applicable law. Instead of

paying cash for such property, Beneficiary may settle for the purchase price by crediting the sales price of

the property against the following obligations:

(a) Flrst, the portion of the Secured Obligations attributable to the expenses of sale
and the costs of any action; and
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(b) mmnd, all other Secursd Oblipatives in any orler and mropodions as
Bensficiary in its sole discretion may chivose, |
6.4 Awpiication of Foreclosurs Sele Procssds. Beneficiary shall apply the proceeds of any
‘preciosire Bale in the Dollowing manner!

{8} First, to pay the portion of the Securad Obligations atbributable to the expanses of
sule and the costs of auy action

{5} Secnnd, io pay the portion of the Secured Obligatlons atirfbuizble to any shms
expended or sdvanced by Berefintiry under the tapms of this Deed of Troat which then remain
Tk TN §
usnpaid; DA

{2 Third, o pay il other Seoured Obligations in any owder and proportivns
Benelictary in s sole disorslion may choose; ol

{dy  Fourth, toremil ha remalndes, Fany, to the persan o persons entided 1o it

8,5 Anplication of Rents snd Qiher Swns.  Beneficlary shell am‘y any and all Renis
coliented by ¥, and sny and &ll sums nther thag procseds of & Poraclossre Sals Which Benefichry may
yaoeive or collest under Seclion A2 above, in tr loflowing mannan

Esnrinstiortivteliorlor ki mallcbortl

() First, ta pay the portton of the Sseured Obligations sitributable to the costs and
expenses of op argiton anyd enllsetion that may be inctrred by Bensfisier V¥ OF BRIty reoeivan

() Second, fo pay all other Seourad Obligations in say order and proportions es
Buneficiary in is sole diseration may chooss; aad

{0} Third, fo remit e remainder, Hany, o the person or peesons entiled o7
o3

Beneficlary shall bave o lability for auy funds whiclt #t does not setually receiva

7T, The Trustes,

7.3 Corlain Righis, With the spproval of Beneficlery, Trostee shall bave the right fo 8l any
and all wi the following sctions (I} to scles £, empioy and consull with counsel (who bty LV, bt seed ot
e, counset for Beoellolwy) upon any melters arsing hereundar, mclmmgtzﬁ praparaiion, execution snd
intaa-rpmmism i the Lf‘«an Documents, andd shall be fidly grotscied in van"f a5 i Jepsl mattyrs on the

advios m couasel, {if) to amm‘éa‘: arry of e trosts and povers hereof and fo perform any dudy herstunder
gither diy a:ta}- ar -‘iw{'ug v his or her sgeats or sltornays, (i) to select and employ, I and ﬂbm:, {he
exseution of Uis or hey fduiies iwz susider, suitable m:;ummmts engineers s other exprals, agents ang
aftormieys-dnafacy either corporale or fndividnal, nolvegularly in the employ of Trustes (and T s*s'i} shall

ot b answerable for any act, defanly, nsghgem:g.}, or miscondoat of any such acoountand, englhser or

nthe wmﬁ, sgent of atiornsy-ln-fact, i selecied with reasonable cars, or foy say ervar af_;_ms_gnmmi g aot

dane by Tiustes in goud falth, or be otherwise respensibie or secounteble under L-w olicunsianoes
|

whelsoever, except for Trostee’s gross fmgzigtn"u m bad i), and () - and al olber fawiul action

thal Hensficlary may {nsfraet Trosten totake to profest oy sufores }m f.%fi .m’ m.;htd ’ti“lﬁ’*‘*‘t Trusles
shall not be pessonally Havle in case of sntry w T Toste, of anyone prtenog by e of ihe powas
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herein granted to Trustes, upon the Premises for debts contracted for or liability or damages incurred in
the management or operation of the Premises. Trustee shall have the right to rely on any insttument,
document, or signature authorizing or supporting any action taken or proposed to be taken by Trustee
liereunder, believed by Trustee in good faith to be genuine, Trustee shall be entitled to reimbursement for
expenses incurred by Trustee in the performance of Trustee’s duties hersunder and fo reasonable
compensation for such of Trustee's services hereunder as shall be rendered. Grantor will, from time to
time, pay the compensation due to Trustes hereunder and reimburse Trustee for, and save and hold
Trustee harmless against, any and all liability and expenses which may be incurred by Trustee in the
performarice of Trustee’s duties.

7.2 Retention of Money. All moneys received by Trustee shall, until used or applied as
herein pravided, be held in trust for the purposes for which they wers reoeufé'a .and shall be segregated
from any other moneys of Trustee,

7.3 Succassor Trustees, Trustee may resign by the giving of notice of stich resignation in
writing to Beneficiary. If Trustee shall die, resign or become disqualified from acting in the execution of
this trust, or if, for any reason, Beneficiary, in Beneficiary’s sole discretion and with or without cause,
shall prafer to appoint a substitute trustee or multiple substitute trustees, or successive substitute trustees
or successive multiple substitute trustees, to act instead of the aforenamed Trustee, Beneficiary shall have
full power to appoint & substitute trustee (or, if preferred, multiple substitute trustees) in succession who
shall succeed (and if multiple substitute trustees are appointed, each of such multiple substitute trustees
shall succeed) to all the estates, rights, powers and duties of the aforenamed Trustee, Such appointment
may be executed by any authorized agent of Beneficiary, and if such Beneficiary be a corporation and
such appointment be executed on its behalf by any officer of such corporation, such appointment shall be
conclusively presumed to be executed with authority and shall be valid and sufficient without proof of
any action by the board of directors or any superior officer of the corporation, Grantor hereby ratifies and
confirms any and all acts which the aforenamed Trustee, or his or her successor or successors in this trust,
shall do lawfully by virtue hereof, If multiple substitute trustees are appointed, each of such multiple
substitute trustees shall be empowered and authorized to act alone without the necessity of the joinder of
the other multiple substitute trustees, whenever any action or undertaking of such substitute trustees is
requested or required under or pursuant to this Deed of Trust ot applicable law. Any prior election to act
jointly or severally shall not prevent either or both of such multiple substitute Trustees from subsequently
executing, jointly or severally, any or all of the provisions hereof,

7.4  Perfection of Appointment. Should any deed, conveyancs, or instrument of any nature be
required from Grantor by any Trustee or substitute Trustee to more fully and certainly vest in and confirm
to Trustee or substitute Trustee such estates, rights, powers, and duties, then, upon request by Trustee or
substitute trustee, any and all such deeds, conveyances and instruments shall be made, executed,
acknowledged, and delivered and shall be caused to be recarded and/or filed by Grantor.

7.5  Succession Instruments, Any substitute trustee appointed pursuant to any of the
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates,
properties, rights, powers, and trusts of its, his or her predecessor in the rights hereunder with like effect
as if originally named as Trustee herein; but nevertheless, upon the written request of Beneficiary or of
the substitute trustee, the Trustee ceasing to act shall execute and deliver any instrument transferring to
such substitute trustes, upon the trusts herein expressed, all the estates, properties, rights, powers, and
trusts of the Trustee so ceasing to act, and shall duly assign, transfer and deliver any of the property and
moneys held by such Trustee to the substitute trustes so appointed in such Trustes’s place,
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7.6  No_Representation by Trustee or Beneficiary. By accepting or approving anything
requived to be observed, performed, or fulfilled or to be given to Trustee or Beneficiary pursuant to the
Loan Documents, neither Trustee nor Beneficiary shall be deemed to have warranted, consented to, or
affirmed the sufficiency, legality, effectiveness or legal effect of the same, or of any term, provision, or
condition thereof, and such acceptance or approval thereof shall not be or constitute any warranty or
affirmation with respect thereto by Trustee or Beneficiary.

8. Miscellaneous Provigions.

8.1 Merger. No merger shall ocour as a result of Beneficiary's acquiring any other estate in
or any other lien on the Property unless Beneficiary consents to a mejger in writing,
. B
8.2 Applicable Law. The creation, perfection and enforcement of the lien of this Deed of
Trust shall be poverned by the law of the State in which the property is located. Subject to the foregping,
in all other respects, this Deed of Trust shall be governed by the substantive laws of the State of Nevada.

8.3  Severability. If any provision of this Deed of Trust should be held unenforceable or void,
that provision shall be deemed severable from the remaining provisions and shall in no way affect the
validity of thizs Deed of Trust except that if such provision relates to the payment of any monetary sum,
then Beneficiary may, at its option, declare all Secured Obligations immediately diie and payable,

84  Notices. Any notice, demand, request or other communication which any party hereto
may be required or may desire to give hereunder shall be in writing and shall be deemed to have been
propetly given (a) if hand delivered, when delivered; (b) if mailed by United States Certified Mail
(postage prepaid, return receipt requested), three Business Days after mailing (c) if by Federal Express or
other rellable overnight courier service, on the next Business Day afier delivered to such courier service
or (d) if by telecopier on the day of transmission so long as copy {s sent on the same day by overnight
courier as set forth below:

Grantor:
Christopher Beavor
1930 Village Center Circle
Suite 3-231
Las Vegas, Nevada 89134
Telephone: (702) 853-7500
Facsimile: (702) 947-6111

Trustee:
First American Title Company
3960 Howard Hughes Parleway, Suite 380
Las Vegas, Nevada 89169
Telephone: (702) 732-3278
Facsimile: (866) 241-9402
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Beneficiary:

Herbert Frey, Trustee of the Herbert Frey
Revocable Family Trust dated
November 22, 1982

157 E. Warm Springs Road

Las Vepgas, Nevada 89119

Telephone: {702)

Facsimile: (702)

or at such other address as the party to be served with notice may have finnished in writing to the party
seeking or desiting to serve notice as a place for the service of notice..,
[ !'-"- .
Any notice or demand dslivered to the person or entity named above to aeccept notices and
demands for Grantor shall constitute notice or demand duly delivered to Grantor, even if delivery is

refused.

8.5  Inconsistencies.

In the event of any inconsistency between this Deed of Trust and the Loan Agreement, the terms
hereof shall be controlling as necessary to oreate, preserve andfor maintain a valid security interest upon
the Property, otherwise the provisions of the Loan Agreement shall be controlling.

IN WITNESS WHEREOF, Grantor has executed this Deed of Trust as of the date first set forth

above,
GRANTOR:
o o .
Jé/ e
CHRUISTOPHER BEAVOR
An ipdividual
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STATE OF NEVADA )

)ss,

COUNTY OF CLARK )

This instrument was acknowledged before me on

Beavor and Samantha Beavor,

DAMVEST 26497281 3

gty NOTANY PUBLIC
|| JRRETPty  STATE OF NEVADA.J|

11

Y
oz 'QY » 2007, by Christopher

- j'
Notary Public

My Appointment Expires on:

%ﬂ/MZ /8, 2579
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LBXHIBIT A
LEGAL DESCRIPTION
All that land situated in the County of Clarlk, State of Nevada, more particularly described as follows:
PARCEL 1: |

Lot Seventy-Four (74) in Blocle “A" of SOMERSET UNIT 2, as shown by map thereof on file in Book
107 of Plats, Page 81, in the Office of the County Recorder of Clark County, Nevada,

PARCEL 2:

Loty Forty (40} in Block One (1) of VILLAGE 20 - SUMMERLIN P.ARCEL T&U UNIT 5 as shown by
map thereof on file in Book 110 of Plats, Page 22, in the Office of the Cuunty‘Recorder of Clark County,
Nevada.

PARCEL 3

Lot One Hundred Twenty-Three (123) in Block Thres (3) of PORTOFINO PHASE 2 as shown by map
thereof on file in Book 100 of Plats, Page 96, in the Office of the County Recorder of Clark County,
Nevada.

r’

PARCEL 4:

Lot Seven (7) in Block One (1) of PORTOFINO PHASE 1 as shown by map thereaf on file in Book 99 of
Plats, Page 81, in the Office of the County Recorder of Clark County, Nevada.

PARCEL 5:

Parcel A:

Unit Two Hundred Two (202) in Building Seventeen (17) of NORTH HALF OF PARCEL H -
VILLAGE 3, a common interest ownership (condominium) subdivision, as shown by map thereof on file
in Book 78 of Plats, Page 65, recorded March 21, 1997 in Bool¢ 970321 as Document No. 01106 and as
amended by map thereof in Book 81 of Plats, Page 41 recorded September 26, 1997 in Bool 970926 as
Document No. 01154 and amended by that certain Certificate of Amendment Recorded June 16, 1998, in
Boolc 980616, as Dacument No, 01254, and as established in the Covenants, Conditions and Restrictions

and Reservations of Easements, recorded September 29, 1997 in Book 970929, ay Document No, 02017,
and any amendments thereto, hereinafter referred to as *'The Declaration”.

Parcel B:
One (1) “Allocated Interest”, as set forth in Section 1.2 of “The Declaration”,
Parcel C:

Garage Unit Thirty Three (33) as shown by the above referenced Plat of said subdivision,
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PARCEL; 6:
Parcel A;

Lot One Hundred Thirty-Thres (133) in Block Five (5) of MARIPOSA AT THE PASEOS - UNIT |, as
shown by map thereof on file in Book 112 of Plats, Page 10, in the Office of the County Recorder of
Clark County, Nevada and amended by Certificate of Amendment recorded November 10, 2003 in Book
20031110 as Document No, 03211,

Parcel B:

An easement for ingress and egress over Private Streets and Common Areas as shown and delineated on
said map.

L1
.'\ \. ~

PARCEL 7: o
Parcel A:

Lot Twenty-Three (23) in Block Two (2) of MARIPOSA AT THE PASEOS - UNIT 1, as shown by map
thereof on file in Bool 112 of Plats, Page 10, in the Office of the County Recorder of Clark County,
Nevada and amended by Certificate of Amendment recorded November 10, 2003 in Book 20031110 as
Document No. 03211, '

L4

Parcel B:

An easement for ingress and egress over Private Streets and Common Arees as shown and delineated on
said map,

PARCEL 8:

Parcel A:

Lot One Hundred Thirty-Seven (137) in Block Four (4) of MARIPOSA AT THE PASEOS - UNIT 1, as
shown by map thereof on file in Book 112 of Plats, Page 10, in the Office of the County Recorder of
Clark County, Nevada and amended by Certificate of Amendment recorded November 10, 2003 in Baok
20031110 as Document No. 03211.

Parcel B:

An easement for ingress and egress over Private Streets and Common Areas as shown and delineated on
said map.

PARCEL 9:
Parcel A;

Lot Foity (40) in Blogk “B" of SYCAMORE RIDGE UNIT 2, as shown by map thereof on file in Book
70 of Plats, Page 93, in the Office of the County Recorder of Clark Coumty, Nevada.
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Parcel B:

A non-exclusive easement for ingress/egress, use and enjoyment over those portions of said subdivision
delineated as “Comunon Avea” upon sajd map.

PARCEL 10:

Lot Seventy-Five (75) in Block A of SOMERSET UNIT 2, as shown by map thereof on file in Book 107
of Plats, Page 81, in the Office of the County Recorder of Clark County, Nevada.
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION

This Court should reopen the dispositive motion deadline in order to avoid wasting its
precious resources on a second needless trial. Beavor’s prior counsel failed to meet his
professional obligations, thereby constituting excusable neglect sufficient to form good cause to
reopen the deadline, when he failed to move for summary judgment on any grounds. More
specifically, two clear issues were ripe for determination prior to the last trial and, but for
Beavor’s prior counsel’s failure to raise them, would have obviated the need for even the first
trial.

The first issue is that Plaintiff Yacov Jack Hefetz (“Plaintiff”) is absolutely barred from
recovering under the doctrine of double recovery. Court documents reveal that the Herbert Frey
Revocable Family Trust dated November 22, 1982 (“Lender”), who assigned the subject
guaranty to Plaintiff, had previously had his claim against Beavor satisfied in the Toluca Lake
Vintage, LLC (*Toluca Vintage” or “Borrower”) bankruptcy. As a result, any recovery by
Plaintiff against Beavor on this same guaranty would constitute an impermissible double
recovery.

Second, even if Plaintiff was not seeking a double recovery, he still would be precluded
from recovering on the guaranty because Beavor has the option to declare the guaranty void due
to Lender’s violation of Nevada’s mortgage banking statutes. Lender conducted activities which
rendered him a mortgage banker under Nevada law, but Lender was not a licensed mortgage
banker. Under NRS 645E.920, a party subject to a transaction with an unlicensed mortgage
broker has the right to declare any agreements void. Here, Beavor entered into a guaranty with
Lender in conjunction with Lender’s mortgage banking activities and therefore Beavor has the
right to declare the guaranty void.

Lastly, the provisions of NRS 40.459(1)(c) clearly limit Plaintiff’s maximum recovery to

ten dollars in this matter. This law, in effect at the time of the first trial, limits Plaintiff’s
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'7
ﬂ recovery on the Beavor guaranty to the amount of consideration he paid to obtain the right to

pursue Beavor. The uncontroverted evidence demonstrates that Plaintiff only paid ten dollars to

obtain the right to sue Beavor on his guaranty. Thus, Plaintiff’s maximum recovery at trial is
“ only ten dollars.

Based on these reasons, and as further detailed beow, Beavor requests that this Court
reopen the dispositive motion deadline to allow him to file the attached motion for summary
judgment.

" IL
STATEMENT OF RELEVANT FACTS

A. Background

On March 29, 2007, Toluca Vintage entered into a loan agreement with the Lender, in the
principal amount of $4.4 million (the “Loan™). See Complaint at 9 8. Proceeds of the Loan were
used to purchase real property in Los Angeles County, California, as well as, engineering,
marketing and architectural services for a planned development of the property. See Beavor
Declaration at 3.

Beavor personally guaranteed repayment of the Loan and an additional $1.6 million (a
total of $6 million). See id. at § 4. Lender, however, fully understood that Beavor did not have
$6 million and the only way it would be possible for Borrower to repay the Loan or Beavor to

pay on his guaranty was if the development of the property was successful. See id. at 9 5.

The Loan was only part of Borrower’s funding for development of the Toluca Lake real
estate project, with a significantly larger loan coming from Chinatrust Bank, secured by the
project. See id at § 6. After eighteen months of construction on the project, Herbert Frey
refused to execute an option to further fund the Loan, and Chinatrust Bank ceased funding its
larger loan, which halted all construction. See id. at¥§ 7.

On May 13, 2009, Lender appointed Star Development, LLC (*Star Development™), of

which Plaintiff was Manager and co-owner, as Manager of Toluca Vintage. See id at § 8. The

following day, Star Development caused Toluca Vintage to file a Chapter 11 bankruptcy

petition, which in turn caused Toluca Vintage to default on the Loan, which thus became
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immediately due and payable to Lender. See id. However, as set forth above, based on prior

| discussions with Lender and Plaintiff’s agents, Beavor understood this was all part of the plan in

dealing with Toluca Vintage’s liability to Chinatrust Bank, and that he would be released from
all obligations and personal guarantees under the Loan after the filing of the bankruptcy. See id
at 9.

In the Toluca Village bankruptcy proceedings, Toluca Vintage filed affidavits with the
bankruptcy court stating that Beavor had reached a global settlement agreement with Chinatrust
Bank, when Beavor had never been briefed on the issue and had never been presented with the
purported settlement documents for review. See id. at § 10. Upon learning this information,
Beavor contacted the counsel retained by Lender on his behalf and advised counsel of the false
affidavits. See id. Moreover, upon reviewing the documents regarding the “global settlement”
to which Beavor was purportedly a party, Beavor discovered that the settlement documents
released him from obligations to Chinatrust Bank, but not his personal guarantee to Lender,
contrary to his prior agreement with Lender. See id. |

In December 2010, Beavor was contacted by Wayne Krygier, another Manager of Star
Development, and advised that settlement release documents had been drafted by Lender’s legal
counsel to release all potential claims by Beavor against Lender, and in exchange releasing
Beavor from his guaranty of the Loan. See id at § 11. Beavor reviewed and signed the
settlement agreement and release documents, pursuant to which he agreed to pay twenty three
thousand dollars ($23,000.00) for payment of associated legal fees. See id.

In January 2011, Beavor personally delivered all executed settlement and release
documents and tendered payment of the $23,000.00 for legal fees to Lender. See id. at q 12.
Plaintiff was in Lender’s office at the time of Beavor’s arrival, and took the settlement agreement
from Beavor and stated that he would not allow Lender to sign the settlement documents. See id.
Beavor then received a call from Plaintiff, during which Plaintiff stated that he was going to
force Lender to assign him the outstanding debt under the Loan, from which Beavor would never

be released. See id.
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B. Procedural History

On or about July 6, 2011, in exchange for a payment of $10.00, Plaintiff and his sister
Alis Cohen were purportedly assigned Lender’s rights under Beavor’s guaranty of the Loan. On
July 21, 2011, Plaintiff commenced the instant action by filing a complaint with a single claim
for breach of guaranty.

In response to Plaintiff’s complaint, Beavor filed an answer and counterclaims. At no
time, however, did Beavor’s previous counsel file a summary judgment motion on any issue.
This is especially troubling given the current state of the law regarding deficiency actions at the
time of trial in this matter. Assembly Bill 273 had already been passed and in effect for more
than a year before the initial deadline to file dispositive motions. Assembly Bill 273
substantially altered the rights of debtors in matters where the right to pursue them had been sold
and severely limited their liability. Given the dramatic changes to NRS 40.459(1)(c), Beavor’s
prior counsel failed in his duties by not moving for relief based on the newly enacted limitations.

The parties’ claims were tried to a jury from February 25, 2013 through March 1, 2013.
See Exhibit 2 at § 3. The parties stipulated to the admissibility of all trial exhibits. One of the
stipulated trial exhibits was a Notice of Motion and Motion for Final Decree Closing Chapter 11
Case; Memorandum of Points and Authorities and Declaration of Victor A. Sahn in Support
Thereof [11 U.S.C. § 350(a); Fed. R. Bankr. P. 3022 and Loc. Bankr. R. 3020-1(d)] (“Exhibit
D157). See id at § 4. In Exhibit D135, it was clearly revealed that Frey’s “claim was satisfied
pursuant to the Confirmed Plan” as a result of the Settlement Agreement. See Exhibit 2-A at
4:11-15. Despite this exhibit being stipulated into evidence by the parties, Beavor’s prior
counsel failed to move for judgment as a matter of law on the basis that Frey’s claim, and
therefore Plaintiff’s instant claim, had previously been satisfied and could not be pursued. See
Exhibit 2 at § 6. This was yet another clear issue which Beavor’s prior counsel failed to address
but which could have resolved this matter in its entirety.

Ultimately, Plaintiff’s breach of guaranty claim was submitted to the jury and the jury
returned a verdict in favor of Beavor. On May 21, 2013, the Court entered a judgment on the

jury verdict.
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On June 10, 2013, Plaintiff filed a Motion for New Trial, which Beavor’s then-counsel
failed to substantively oppose, resulting in the Court ordering a new trial. Beavor’s then-counsel
then failed to properly appeal the granting of a new trial, instead filing a writ petition which was
denied by the Nevada Supreme Court. Plaintiff’s breach of guaranty claim is now once again
scheduled for trial—a trial which can, and should, be obviated by a motion for summary
judgment.

III.
LEGAL ARGUMENT
A. Legal Standard

A request to extend discovery deadlines may be granted if the moving party demonstrates
that the failure to act was the result of excusable neglect. EDCR 2.35. The term excusable
neglect is a failure “because of some unexpected or unavoidable hindrance or accident or
because of reliance on the care and vigilance of the party’s counsel or on a promise made by the
adverse party.” Black’s Law Dictionary 1133 (O™ ed. 2009) (emphasis added). The Nevada
Supreme Court has specifically held that “[c]ounsel’s failure to meet his professional obligations
constitutes excusable neglect.” Passarelli v. J-Mar Development, Inc., 102 Nev. 283, 286, 720
P.2d 1221, 1224 (1986).

B. Good Cause

Good cause exists to reopen the dispositive motion deadline because multiple clear issues
of law preclude Plaintiff from being able to prevail at trial. First, it is apparent that Plaintiff
lacks standing to bring the instant claim. As evidenced by the bankruptcy records, Lender’s
claim against Beavor was satisfied during the Toluca Vintage bankruptcy. Therefore, Plaintiff
has no standing to bring the current claim because he is unlawfully seeking double recovery. See
Elyousef v. O’Reilly & Ferrario, LLC, 126 Nev. Adv. Op. 43, 245 P.3d 547, 549 (2010)
(“satisfaction of the plaintiff’s damages for an injury bars further recovery for that injury”).

Second, even if Plaintiff did have standing to pursue this matter, Beavor has the statutory
right to void the guaranty because Frey conducted mortgage banking activities in violation of

NRS 645E. Nevada has very stringent rules regarding the practice of mortgage banking. A
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“ mortgage banker is any person who holds himself out as being able to make loans secured by

liens on real property using his own money. NRS 645E.100(1)(a). “It is unlawful for any person
to offer or provide any of the services of a mortgage banker . . . without first obtaining a license
as a mortgage banker pursuant to this chapter.” NRS 645E.900. If a person violates NRS
645E.900, “any contracts entered into by that person for the mortgage transaction are voidable by
the other party to the contract.” NRS 645E.920.

Here, Frey performed acts which rendered him a mortgage banker. In March 2007, he
made a loan to Toluca Vintage using his own money which was secured by a lien on real
property. This Loan was secured by, infer alia, a deed of trust encumbering the Toluca Lake
Property and deeds of trust encumbering certain residential real property owned by Beavor. In
addition, Beavor entered into a contract with Frey in the form of a guaranty.! The guaranty was
executed in conjunction with the Loan and therefore was part of Frey’s mortgage banker activity.
It is undisputed that at the time Frey made the Loan, though, he was not licensed as a mortgage
banker. Thus, by making the Loan in 2007 and entering into the guarantee with Beavor, Frey
violated NRS 645E.900 because he engaged in mortgage banking activities without the
necessary license. Beavor is thus entitled to void the guaranty pursuant to NRS 645E.920 and
obviate the need for a trial in this matter.

C. Excusable Neglect

Here, Beavor’s prior counsel failed to meet his professional obligations when he did not
move for summary judgment on Plaintiff’s instant breach of guaranty claim. As evidenced
above, Beavor’s prior counsel had multiple grounds on which to have this case decided at the
summary judgment stage as a matter of law. Instead of vigilantly pursuing Beavor’s defense and
meeting his obligations to expedite the litigation, Beavor’s prior counsel failed to move for
summary judgment on any of the above issues. See NRPC 3.2(a) (“A lawyer shall make
reasonable efforts to expedite litigation consistent with the interests of the client”). As a result,

Beavor had to endure not only one trial, but now likely two trials, unless the dispositive motion

"1t is this very contract which underlies Plaintiff’s sole cause of action in this matter.
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deadline is reopened.

The double recovery issue presented by satisfaction of Lender’s claim, and thus the debt
upon which Plaintiff’s claim is based, was clearly recognized in the bankruptcy proceedings. It
was these very same bankruptcy proceedings which the parties’ stipulated to admitting into
evidence at trial and which clearly should have alerted Beavor’s prior counsel that Plaintiff had
no basis to bring the breach of guaranty action. Beavor’s prior counsel’s failure to move for
summary judgment or judgment as a matter of law on this basis alone constituted a failure to
meet his professional obligations. As the Nevada Supreme Court has recognized, this type of
failure equates to excusable neglect and justifies this Court’s reopening of the dispositive motion
deadline to conserve judicial resources and avoid an unnecessary trial wherein Plaintiff simply
cannot prevail as a matter of law.

Similarly, Beavor’s prior counsel failed to meet his obligations by failing to articulate
that the subject transactions are voidable as a matter of law because Frey was engaging in the
practice of mortgage banking without a license. It was inexcusable for Beavor’s prior counsel
not to move for summary judgment on these grounds because Beavor is entitled as a matter of
law to void the relevant transactions which allegedly give rise to Plaintiff’s claim for liability.

Alternatively, the dispositive motion deadline should be reopened because although
Assembly Bill 273 had been implemented by the time of trial, the implications of NRS
40.459(1)c) were not fully appreciated until the Nevada Supreme Court issued its decision in
Sandpointe Apts. v. Eighth Jud. Dist. Ct., 129 Nev. Adv. Op. 87, 313 P.3d 849 (2013). The
Sandpointe decision, which was issued following the dispositive motion deadline here, clarified
that Plaintiff’s damages will be severely limited in this second trial. It is now clear that Plaintiff
will be limited to a maximum potential recovery of ten dollars if he has any basis to proceed with
his claims. The evidence in the record reveals that Plaintiff paid only ten dollars to obtain the
rights to pursue Beavor for breach of contract. Therefore, even assuming the fair market value of
the property securing the loan is zero, the maximum amount Plaintiff can recover in this action is
ten dollars. See NRS 40.459(1)(c). Thus, the Court should reopen the dispositive motion

deadline to avoid wasting its precious resources in analyzing damages in a second trial where
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GORDON SILVER

JOEL Z. SCHWARZ

Nevada Bar No. 9181

Email: jschwarz@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A-11-645353-C
DEPT. XXVIII

DECLARATION OF CHRISTOPHER

VS, BEAVOR IN SUPPORT OF DEFENDANT
CHRISTOPHER BEAVOR'’S MOTION
TO REOPEN DISPOSITIVE MOTION
DEADLINE

YACOV JACK HEFETZ,
Plaintiff,

CHRISTOPHER BEAVOR,

Defendant.

[, Christopher Beavor, make this declaration as provided in support of the Motion to

Reopen Dispositive Motion Deadline.

1. I am the defendant in the above-referenced matter. I am competent to testify .

regarding the following facts, as I have personal knowledge and/or have been provided
information such that I believe the facts to be true.

2. On March 29, 2007, Toluca Lake Vintage, LLC (“Toluca Vintage” or
“Borrower”), entered into a loan agreement with the Herbert Frey Revocable Family Trust dated

November 22, 1982 (“Lender”), in the principal amount of $4.4 million (the “Loan”).

3. Proceeds of the Loan were used to purchase real property in Toluca Lake, |

California (the “Toluca Lake Property”), as well as, engineering, marketing and architectural

services for a planned development of the property.

4. The Loan was secured by, inter alia, a deed of trust encumbering the Toluca Lake
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1 [} Property, deeds of trust encumbering certain residential real property owned by me, and a
2 || payment guaranty (the “Guaranty”) I executed in favor of Lender. | personally  guaranteed |
3 repayment of the Loan and an additional $1.6 million (a total of $6 million). A true and correct

4 copy of the guaranty is attached hereto as Exhibit 1-A.

Z 5. Lender, however, fully understood that I did not have $6 million and the only way |

. it would be possible for Borrower to repay the Loan or me to pay on my guaranty was if the |

g || development of the property was successful.

9 6. The Loan was only part of Borrower’s funding for development of the Toluca |
10 || Lake real estate project, with a significantly larger loan coming from Chinatrust Bank, secured |
i by the project. |
12 ’

7. After eighteen months of construction on the project, Herbert Frey (“Frey”)
:z refused to execute an option to further fund the Loan, and Chinatrust Bank ceased funding its |
15 larger loan, which halted all construction.
16 8. On May 13, 2009, Lender appointed Star Development, LLC (“Star

17 || Development”), of which Hefetz was Manager and co-owner, as Manager of Toluca Vintage.

18 || The following day, Star Development caused Toluca Vintage to file a Chapter 11 bankruptcy

19 || petition, which in turn caused Toluca Vintage to default on the Loan, which thus became
20 || immediately due and payable to Lender.

21 9. However, as set forth above, based on prior discussions with Lender and

22 | Plaintiff’s agents, I understood this was all part of the plan in dealing with Toluca Vintage’s |
23 | liability to Chinatrust Bank, and that I would be released from all obligations and personal |
24 | guarantees under the Loan after the filing of the bankruptcy.

25 " 10. In the Toluca Village bankruptcy proceedings, Toluca Vintage filed affidavits

26 || with the bankruptcy court stating that I had reached a global settlement agreement with

27 {i Chinatrust Bank, when I had never been briefed on the issue and had never been presented with

28 || the purported settlement documents for review. Upon leaming this information, I contacted the

Gordon Silvar
i or ,
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|
1 || counsel retained by Lender on his behalf and advised counsel of the false affidavits. Moreover, |
2 | upon reviewing the documents regarding the “global settiement” to which 1 was purportedly a |
3 || party, I discovered that the settlement documents released me from obligations to Chinatrust
4 (| Bank, but not my personal guarantee to Lender, contrary to my prior agreement with Lender.
5 11.  In December 2010, I was contacted by Wayne Krygier, another Manager of Star
6 “ Development, and advised that settlement release documents had been drafted by Lender’s legal I
7 " counsel to release all potential claims by me against Lender, and in exchange releasing me from
8 || my guaranty of the Loan. [ reviewed and signed the settlement agreement and release
9 || documents, pursuant to which I agreed to pay twenty three thousand dollars ($23,000.00) for
10 || payment of associated legal fees. !
11 " 12.  In January 2011, I personally delivered all executed settlement and release |
12 | documents and tendered payment of the $23,000.00 for legal fees to Lender. Plaintiff was in
13 || Lender’s office at the time of my arrival, and took the settlement agreement from me and stated t
14 || that he would not allow Lender to sign the settlement documents. I then received a call from
15 || Plaintiff, during which Plaintiff stated that he was going to force Lender to assign him the
16 || outstanding debt under the Loan, from which I would never be released.
17 I declare under penalty of perjury under the laws of the State of Nevada that the
18 # foregoing is true and correct.
19 Executed this | _day of May, 2015.
20 I
- CHRISTOPHER B 1
2 !
24 j
25
y
27
28
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PAYMENT GUARANTY

THIS PAYMENT GUARANTY (“Guaranty”) made as of March 29, 2007, by Christopher
Beavor, an individual, and Samantha Beavor, an individual (collactively, “*Guarantor”), to and for the
benefit of Herbert Frey, Trustee of the Herbert Frey Revoceble Family Trust dated November 22, 1982

(“Lender™).
RECITALS

A. On or about the date hereof Toluca Lake Vintage, LLC, a California limited liability
company, (“Borrower™) and Lender entered into that certain Loan Agreement (“Loan' Agreement™)
whereby Lender agreed to make a secured loan (the “Loan™) available to Borower in, the aggregate
emount of Six Million Dollars ($6,000,000), to finance the acquisition and development of the Toluca
Leke Property. Capitalized terms used and not otherwise defined herein shall have the meanings given to
them in the Loan Agreement.

B. In connection with the Loan, Borrower will execute and deliver the Notes in favor of
Lender, payment of which will be gecured by (i) the Deeds of Trust made by Borrower in favor of Lender

and (ii) the other Security Documents,

C. Guarantor will derive material financial benefit from the Loan evidenced and secured by
the Notes, the Deeds of Trust and the other Security Documents,

D. Lender has relied on the statements and agreements contained herein in agreeing to make
the Loan. The execution and delivery of this Guaranty by Guarantor is a condition precadent to the
maling of ths Loan by Lender.

AGREEMENTS

NOW, THEREFORE, intending to be legally bound, Guarantor, in consideration of the matters
described in the foregoing Recitals, which Recitals are incorporated herein and made a part hereof, and
for other good and valusble consideration the receipt and sufficlency of which are acknowledged, hereby
covenants and agrees for the benefit of Lender and its respective successors, indorsees, transferees,
participants and assigns as follows:

1. Guarantor absolutely, unconditionally and irrevocably guarantees:

(2) the full and prompt payment of the principal of and interest on the Notes
when due, whether at stated maturity, upon acceleration or otherwise, and at all times
thereafter, and the full and prompt payment of all sums which may now be or may
hereafter become due and owing under the Notes, the Loan Agreement and the other

Loan Documents;

(b)  the prompt, full and complete performance of all of Borrower's
obligations under each and every covenant contained in the Loan Documents; and

(c) the full and prompt payment of any Enforcement Costs (as hereinafter
defined in Section 6 hereof).
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All amounts due, debts, liabilities and payment obligations described in subsections (&) and (b) of this
Section 1 shall be hereinafier collectively referred to as the “/ndebtedness”.

2. In the event of any default by Borrower in the payment of the Indebtedness, after
the expiration of any applicable cure or pgrace period, Guarantor agrees, on demand by Lender or the
holder of the Note, to pay the Indebtedness regardless of any defense, right of set-off or claims which
Borrower or Guarantor may have against Lender or the holder of the Note.

All of the remedies set forth herein and/or provided for in any of the Loan Documents or at law or
equity shall be equally available to Lender, and the choice by Lender of ane such alternative over anather
shall not be subject to question or challenge by Guarantor or any other person, nor shall any such choice
be asserted as a defense, setoff, or failure to mitigate damages in any action, proceeding, or counteraction
by Lender to recover or seeking any other remedy under this GQuarenty, nor shall such choice precluds
Lender from subsequently electing to exercise a diffarent remedy, The parties have agreed to the
alternative remedies provided herein in part because they recognize that the choice of remedies in the
event of a default hereunder will necessarily be and should properly be & matter of good faith business
judgment, which the passage of time and events may or may not prove to have been the best choice to
maximize recovery by Lender at the lowest cost to Borrower and/or Guarantor,

3. Guarantor does hereby (a) waive notice of acceptance of this Guaranty by Lender
and any and all notices and demands of every kind which may ba required 1o be given by any statute, rule
or law, (b) agree to refrain from asserting, until after repayment in full of the Loan, any defense, right of
sot-off or other claim which Guarantor may have against Borrower (c) waive any defense, right of set-off
or other claim which Guerantor or Borrower may have against Lender, or the holder of the Note, (d)
waive any and all rights Guarantor may have under any anti-deficiency statute or other similar
protections, () waive prasentment for payment, demand for payment, notice of nonpayment or dishonor,
protest and notice of protest, diligence in collection and any end all formalities which otherwise might be
legally required to charge Guarantor with liability, and (f) weive any failure by Lender to inform
Guarantor of any facts Lender may now or hereafter know about Borrower, the Loan, or the transactions
contemplated by the Loan Agreement, it being understood and agreed that Lender has no duty so to
inform and that Guarantor {s fully responsible for being and remaining informed by Borrower of all
circumstances bearing on the risk of nonperformance of Borrower's obligations. Credit may be granted or
continued from time to time by Lender to Borrower without notice to or authorization from Guarantor,
regardless of the financial or other condition of Borrower at the time of any such grant or continuation.

4, Guarantor Turther agrees that Guarantor's liability as guarantor shall not be
impaired or affected by any renewals or extensions which may be made from time to time, with or
without the knowledge or consent of Guarantor of the time for payment of interest or principal under the
Notes or by any forbearance or delay in collecting interest or principal under the Notes, or by any waiver
by Lender under the Loan Agreement, Deeds of Trust or any other Loan Documents, or by Lender's
failure or election not to pursue any other remedies it may have against Borrower or Guarantor, or by any
change or modification in the Notes, Loan Agreement, Deeds of Trust or any other Loan Document, or by
the acceptance by Lender of eny additional security or any increese, substitution or change therein, or by
the release by Lender of any security or any withdrawal thereof or decrease therein, or by the application
of payments received from any source to the payment of any obligation other than the Indebtadness even
though Lender might lawfully have elected to apply such payments to any part or all of the lndebtedness,
it being the intent hereof that, subject to Lender's compliance with the terms of this Guaranty, Guarantor
shall remain liable for the payment of the Indebtedness, until the Indebtedness has bsen paid in firll,
notwithstanding any aot or thing which might otherwise operate as a legal or equitable discharge of a
surety, Guarantor further understands and agrees that Lender may at any time enter into agreements with
Borrower to amend and modify the Notes, Loan Agreement, Deeds of Trust or other Loan Documents,
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and may waive or release any provision or provisions of the Notes, Loan Agreement, Deeds of Trust and
other Loan Documents or any thereof, and, with reference to such instruments, may make and enter into
any such agreement or agreements as Lender and Borrower may deem proper and desirable, without in
any manner impairing or affecting this Guaranty or any of Lender's rights heraunder or Guarantor’s
obligations hereunder.

5. This is an absolute, present and continuing guaranty of payment and not of
collection. Guarantor agrees that this Guaranty may be enforced by Lender without the necessity at any
time of resorting to or exhausting any other security or collateral given in connection herewith or with the
Notes, Loan Agreement, Deeds of Trust or any of the other Loan Doouments through foreclosure or sale
proceedings, as the case may be, under the Deeds of Trust or otherwise, or resorting to any other
guaranties, and without limiting the generality of the foregoing, Guarantor waives any right Guarantor
may have under the Nevada one action rule, Nevada Revised Statutes Section 40,430,

6. If: (&) this Guaranty is placed in the hands of an attorney for collection or is
collected through any legal proceeding; (b) an &ttornsy is retained to represent Lender in any banlcruptcy,
reorganization, recejvership, or other preceedings affecting oreditors’ rights and involving a claim under
this Guaranty; (c) an attorney is retained to provide advice or cther representation with respect to this
Guaranty; or (d) an attorney is reteined to reprasent Lender in any proceedings whatsoever in connection
with this Guaranty and Lender prevails in any such proceedings, then Guarantor shall pay to Lender upon
demand all attorney’s fees, costs and expenses incurred in connection therewith (all of which are referred
to herein as “Enforcement Costs”), in addition to all other amounts due hereunder, regerdless of whether
all or & portion of such Enforcement Costs are incurred In & single proceeding brought to enforce this
Gueranty as well as the other Loan Documents.

7. The parties hersto intend and believe that each provision in this Guaranty
comports with all epplicable local, state and federal laws and judicial decisions, However, if any
provision or provisions, or if any portion of any provision or provisions, in this Guaranty is found by &
court of law to be in violation of any applicable local, state or federal ordinance, statute, law,
administrative or judicial decision, or public policy, and if such court should declare such portion,
provision or provisiona of this GQuaranty to be illegal, invalid, unlawful, void or unenforceable, as writien,
then it is the intent of all parties hereto that such portion, provision or provisions shall be given force to
the fullest possible extent that they are legal, valid and enforceable, that the remainder of this Guaranty
shall be construed as if such illegal, invalld, unlawful, void or unenforceable portion, provislon or
provisions were not contained therein, and that the rights, obligations and interest of Lender or the holder
of the Note under the remainder of this Guaranty shall continue in full force and effect.

8. TO THE GREATEST EXTENT PERMITTED BY LAW, GUARANTOR

- HEREBY WAIVES ANY AND ALL RIGHTS TO REQUIRE MARSHALLING OF ASSETS BY

LENDER. WITH RESPECT TO ANY SUIT, ACTION OR PROCEEDINGS RELATING TO THIS
GUARANTY (EACH, A “PROCEEDING”), LENDER AND GUARANTOR IRREVOCABLY (A)
SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF THE STATE AND FEDERAL COURTS
HAVING JURISDICTION IN THE CITY OF LAS VEGAS, AND STATE OF NEVADA, AND (B)
WAIVES ANY OBJECTION WHICH IT MAY HAVE AT ANY TIME TO THE LAYING OF VENUE
OF ANY PROCEEDING BROUGHT IN ANY SUCH COURT, WAIVES ANY CLAIM THAT ANY
PROCEEDING HAS BEEN BROUGHT IN AN INCONVENIENT FORUM AND FURTHER WAIVES
THE RIGHT TO OBJECT, WITH RESPECT TO SUCH PROCEEDING, THAT SUCH COURT DOES
NOT HAVE JURISDICTION OVER SUCH PARTY. NOTHING IN THIS GUARANTY SHALL
PRECLUDE LENDER FROM BRINGING A PROCEEDING TN ANY OTHER JURISDICTION NOR
WILL THE BRINGING OF A PROCEEDING IN ANY ONE OR MORE JURISDICTIONS
PRECLUDE THE BRINGING OF A PROCEEDING IN ANY OTHER JURISDICTION. LENDER
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AND GUARANTOR FURTHER AGREE AND CONSENT THAT, IN ADDITION TO ANY
METHODS OF SERVICE OF PROCESS PROVIDED FOR UNDER APPLICABLE LAW, ALL
SERVICE OF PROCESS IN ANY PROCEEDING IN ANY NEVADA STATE OR UNITED STATES
COURT SITTING IN THE CITY OF LAS VEGAS AND MAY BE MADE BY CERTIFIED OR
REGISTERED MAIL, RETURN RECEIPT REQUESTED, DIRECTED TO THE APPLICABLE
PARTY AT THE ADDRESS INDICATED BELOW, AND SERVICE SO MADE SHALL BE
COMPLETE UPON RECEIPT; EXCEPT THAT IF SUCH PARTY SHALL REFUSE TO ACCEPT
DELIVERY, SERVICE SHALL BE DEEMED COMPLETE FIVE (5} DAYS AFTER THE SAME
SHALL HAVE BEEN SO MAILED,

9. Any Indebtedness of Borrower to Guarantor now or hereafter existing is hereby
subordinated to the payment of the Indebtedness. Guarantor agrees that, until the entire Indebtedness has
been peid in full, Guarantor will not seek, accept, or retsin for its own account, any payment from .
Borrower on account of such subordinated debt. Any payments to Guerantor on account of such
subordinated debt shall be collected and received by Guarantor in trust for Lender and shall be paid over
to Lender on account of the Indebtedness without impairing or releasing the obligations of Guarantor
hereunder.

10.  Any notice, demand, request or other communication which any party hereto
may be required or may desire to give hereunder shall be in writing and shall be deemed to have been
properly given (a) if haud delivered, when delivered; (b) if mailed by United States Certified Mail
(postage prepaid, retumn receipt requested), three Business Days after malling (c) if by Federal Express or
other relinble overnight courier service, on the next Business Day after delivered to such courier service
or (d) if by telecopier on the day of transmission 5o long as copy is sent on the same day by overnight
courier s set forth below:

Guarantor: Christopher Beavor
1930 Village Center Circle Suite 3-231
Las Vegas, Nevada 89134
Telephone: (702) 853-7900
Facsimile: (702) 947-6111

Lender; Herbert Frey, Trustee of the Herbert Frey
Revocable Family Trust dated November 22, 1982
157 E. Warm Springs Road
Las Vegas, Nevada 89119
Telephone:
Facsimile:

or at such other address as the party to be served with notice may have furnished in writing to the party
seeking or desiring to serve notice as a place for the service of notice,

11, This Guaranty shall be binding upon the heirs, executors, legal and personal
representatives, successors and assigns of Guarantor and shall not be discharged in whole or in part by the
death of Guarantar. If more than one party executes this Guaranty, the liability of all such parties shall be
joint and several, :
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12,

This Guaranty may be executed in any namber of counterperts and by different
parties hereto in separate counterparts, each of which when so executed shall be deemed to be an criginal
and all of which taken together shall constitute one and the same instrument.

IN WITNESS WHEREOQF, Guarantor has delivered this Guaranty in the State of Nevada as of the

date first written above.

DMVEST #5917 v)
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Attorneys At Law

Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

DECL

GORDON SILVER

JOEL Z. SCHWARZ

Nevada Bar No. 9181

Email: jschwarz{@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT. XXVIII
Plaintiff,
DECLARATION OF JOEL Z. SCHWARZ,
VS. ESQ. IN SUPPORT OF DEFENDANT’S
MOTION TO REOPEN DISPOSITIVE
CHRISTOPHER BEAVOR, MOTION DEADLINE
Defendant.

I, Joel Z. Schwarz, make this declaration as provided in support of the Motion to Reopen

Dispositive Motion Deadline.

1. I am an attorney licensed to practice law in the state of Nevada and I am Senior
Counsel with the law firm of Gordon Silver, attorneys for Defendant Christopher Beavor in the
above-captioned matter.

2. I am competent to testify to the matters asserted herein. 1 have personal
knowledge of such matters, except as to those stated upon information and belief. As to those
matters stated upon information and belief, I believe them to be true based upon a review of
documents and other tangible items in my investigation of the facts and circumstances at issue in
the instant case.

3. The claim at issue in this matter was previously tried in a jury trial from February

25, 2013 through March 1, 2013.
4. During this trial, the parties stipulated to Notice of Motion and Motion for Final

Decree Closing Chapter 11 Case; Memorandum of Points and Authorities and Declaration of

1 of 2
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Yietor A, Sahn in Support Thereol 11 ULS.CL § 350 Fed, R, Banke, P. 3022 and Loc. Bankr,

R. 3020-1(D)] (“Exhibit D157 A true and correet copy of Exhibit I35 1 attached bereto as

Bxhibit 2-A.

1

Pxhibit D13 clearly revealed that Frey's “clabm was satisfied pursuant to the
Confirmed Plan™ as a resull of the Settlement Agreenient.

& Despite this exhibit being stipulated Into evidence by the parties, Beavor's prior
counsel failed to move for judement as & matter of law on the basis that Frey's clatm,

4

{ declare under penalty of perjury under the laws of the United Staes and the State of

Nevada that the foregoing is true and correct.
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1 ||inlerast in the Frolect. Tha Settiomeant Agraement {uriher provided tor the payment in fuli
2] of many prepetition creditors holding machanie's len. There are remaining unsscured

3 || creditors in this Case; those creditors will ba pald from the distributions resuliing from ths
4 || sate of the individual condominium units, as set forth in the Conlfimed Plan.

5B, Unclassliied Claims

6 Cerlain types of cfaims ara unclasslfied. They ware not Eoﬁsidamd Impatred and
7 {ithay did not vote on the Pian because they were automatically entiled to specific

8 [| realment provided for them in the Banlguptcy Code.

9 1.  Administralive Expenses

10 Administralive expenses have boen pald in full.

H 2 Professional Faps

12 On January 11, 2011, the Deblor filed ils Notice ta Professionals to Flle Final

13 || Applications for Compensation for Services Aendered and Relmbursement of Expenses

1471 !n.curréd [Docket No. 90] {the “Final Fee Notice™). The Final Fee Notice p;'uviﬂed that afl
15 || prafessional seeking payment in this Case must fie Final Fee Applications with the Court
16 ||by February 8, 2011. The Rtnal Fee Nofice further provided thal a hearing on aXl Final

17 || Fee Applications was to be held on March 1, 2011 bsfore this Court

i8 The Dehinr’s counse! was the only professional to file its Flnal Fee Applicalion

19 2

20 || Ordler of th's Court [Docket No. 108] entered on July 1, 2011.

21 3. Prority Tax Claims

22 I Priority tax claims have besn pald In full.

23|{C.  Classlfisd Claims’ .

24 The Confirmed Fian daslgnated 15 difterent classes of claims amd interests

25 ‘|enti:lsd 1o vole. Of those 15 classes, 11 classes {Classes 1, 2, 3, 4,7, 8, 8, 10, 11, 12,

- 26 |1 13) (the "Mechanic's Lien Classes") were designated for assoried claimants holding

27 || mechanic’s iens on the Property . The plan provided that votes which come from
28 ﬁmwhanlc’s flen claimants (the “Mechanic's Lien CIaImamé.-"] whose dlalms are satisfled In

L]

|

[Docket No. 83]. A hearing was held and the Deblor's counsel’s feas were approved by -

-t
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full prior 10 plan confirmation will not be counted in connection with voting on the, Plan,
Sse, Plan, p. 4, 1n. 1. As a resutt of the Seltlement Agraement, as set lorth above, all
Methanic's Hian Clalmants were pald in full pl"ior to the confirmation of the Confirmaed
Plan,

The Confirmed Pian providas for lhe following irealment of the remalning four
classes®

1.  Sacured Claim of China Tnist Bank (Class 5)

The sale Class 5 oredilor was China Trust Bank on account of achedulad secured
clalm, China Trust Bank was paid in accordance with the Seftloment Agreement and,
accordingly, lis clatm was safisfiad pursuant to the Gonfirmed Plan. '

2. Secured Clalm of Ingider Herbert Frey, Trustee of the Herber!
Frey Revocahle I"-’arnll! Trust {Class 6]

Harbert Fray was the sole Class 6 creclor. Frey consented lo the Seftlement
Agresment which resulled in the reconvayance of the Trust Dged on the Profact, and
accordingly, his claim was satisfled pursuant {o the Confirmed Plan.

3. General Unsecured Claims (Class 14}

Allowad general unsecured claims shall recelve distribullons on a pro rata basls
from the subordinated distributlons received by the Deblor from the proceeds from the
sala of individual condomidnlum units.

4. Insider Interest Holders {Class 15)

All remaining proceeds afler payment of ali general unsecured claims wil be paid -
—

to the insider interest holders based on their ownarshlp intaresis.
B. Administration of the Estale

The Setilsment Agreement provided the Debtor with a subordinatsd interest in the
proceeds realized from the construciion and sale of the condominium units of the

2 Except as otherwise defined herein, capitalized tenms shall have the meanings given
them in the Confirmed Plan.
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1 || MSJD

GORDON SILVER

2 || JOEL Z. SCHWARYZ

Nevada Bar No. 9181

3 || Email: jschwarz(@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
4 || Las Vegas, Nevada 89169

Tel: (702) 796-5555

5 || Fax: (702) 369-2666

Attorneys for Christopher Beavor

6
DISTRICT COURT
7
CLARK COUNTY, NEVADA
8
YACOV JACK HEFETZ, CASE NO. A-11-645353-C
9 DEPT. XXVIII
Plaintiff,
10 DEFENDANT CHRISTOPHER
Vs. BEAVOR’S MOTION FOR SUMMARY
11 JUDGMENT
CHRISTOPHER BEAVOR,
12 Date of Hearing:
Defendant. Time of Hearing:
13 _
14
Defendant Christopher Beavor (“Beavor™), by and counsel, the law firm of Gordon
15
Silver, hereby moves the Court to enter summary judgment in his favor on Plaintiff Yacov Jack
16
Hefetz’s (“Hefetz”) claim for breach of guaranty: the sole claim of Hefetz’s complaint.
17
This Motion is made and based on the following Memorandum of Points and Authorities,
18
the declarations of Christopher Beavor and Joel Schwarz and the exhibits attached thereto, and
19
any oral argument the Court may permit at the hearing of this matter.
20
Dated this B~ day of May, 2015.
21

GORDON SIL‘VEP(?

. )

JOEL Z. SCHWARZ

24 Nevada Bar No. 9181
3960 Howard Hughes Pkwy., 9th Floor
25 Las Vegas, Nevada 89169
Tel: (702) 796-5555
26 Fax: (702) 369-2666
Attorneys for Christopher Beavor
27
28
Aomers Al Law 10f9
Ninth Floor 101236-003/2623852

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555 APP00890




Gordon Silver

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Attorneys At Law

Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

NOTICE OF MOTION

YOU, AND EACH OF YOU, will please take notice that the undersigned will bring the

above and foregoing Motion on for hearing before this Court on the  day df

2

2015, at the hour of o'clock a.m., of said day, or as soon thereafter as counsel can be

heard in Department No. XXVIIL.
Dated this $*" day of May, 2015.
GORDON SILVER

7

JOEL Z! SCHWARZ

Nevada Bar No. 9181

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

MEMORANDUM OF POINTS AND AUTHORITIES
I.
INTRODUCTION

Presently, a second trial in this matter is scheduled for October 2015. Such a trial will be
a waste of this Court’s resources given that, as a matter of law, Hefetz is precluded from
obtaining a judgment against Beavor or, at most, is entitled to recover ten dollars.

As set forth herein, Beavor has the statutory right to void the guaranty which underlies
this entire action. At the time Beavor entered into the guaranty with Herbert Frey (“Frey™), Frey
was engaging in mortgage banking activities. Frey was not a licensed mortgage banker, though,
and lost any claim to an exemption when he entered into a participation agreement with Hefetz.
Under NRS 645E.920, Beavor is therefore entitled to void the guaranty at issue in this matter.

In addition, Hefetz is barred from pursuing this action under the double recovery
doctrine. Frey, who assigned his rights in the Beavor guaranty to Hefetz, previously had his
claim against Beavor’s guaranty satisfied in the Toluca Lake Vintage, LLC (“Toluca Vintage” or

“Borrower”) bankruptcy. Thus, the law precludes Beavor from being subjected to liability for

2 0f9
101236-003/2623852
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Gordon Silver

N

~] & ta

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Attorneys At Law

Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

the same obligation which was previously satisfied and summary judgment must be granted in
Beavor’s favor on the breach of guaranty claim.

Lastly, even 1f this Court were to find that the guaranty was not voidable nor did the
doctrine of double recovery preclude the instant action, the Court must find that Hefetz’s
damages are limited to ten dollars. In Nevada, a party who purchases a debt secured by real
property can only recover up to the amount it paid to obtain the debt, even in proceedings against
a guarantor. Here, the undisputed evidence reveals that Hefetz only paid ten dollars to obtain the
right to pursue the Beavor guaranty. Thus, Hefetz’s maximum recovery at trial in this matter
must be limited to ten dollars.

IL.
STATEMENT OF UNDISPUTED MATERIAL FACTS

On March 29, 2007, Toluca Lake Vintage, LI.C (“Toluca Vintage” or “Borrower™),
entered into a loan agreement with the Herbert Frey Revocable Family Trust dated November
22, 1982 (“Lender”), in the principal amount of $4.4 million (the “Loan”). See Complaint at q 8.
Lender made the loan using his own money. See id. Proceeds of the Loan were used to purchase
real property in Toluca Lake, California (the “Toluca Lake Property”), as well as, engineering,
marketing and architectural services for a planned development of the II)roperty. See Beavor
Declaration at § 3. The Loan was secured by, infer alia, a deed of trust encumbering the Toluca
Lake Property, deeds of trust encumbering certain residential real property owned by Beavor,
and a payment guaranty (the “Guaranty”) executed by Beavor in favor of Lender. See id. at  4;
see also Exhibit 1-A.

Beavor personally guaranteed repayment of the Loan to Lender and an additional $1.6
million (a total of $6 million). See id. at §4. Lender, however, fully understood that Beavor did
not have $6 million and the only way it would be possible for Borrower to repay the Loan or
Beavor to pay on his guaranty was if the development of the property was successful. See id. at
9 5. The Loan was only part of Borrower’s funding for development of the Toluca Lake real
estate project, with a significantly larger loan coming from Chinatrust Bank, secured by the

project. See id. at q 6.

| 30f9
101236-003/2623852
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Gordon Silver
Attorneys At Law
Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

10
11
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19
20
21
22
23
24
25
26
27
28

In January 2008, nearly a year after the Loan was issued, Frey entered into a participation

agreement with Hefetz. See Exhibit 2-A. Hefetz contributed $2,214,875.00 to acquire an

interest in the Loan under the participation agreement. See Complaint at § 10.

After eighteen months of construction on the project, Herbert Frey (“Frey”) refused to
execute an option to further fund the Loan, and Chinatrust Bank ceased funding its larger loan,
which halted all construction. See Beavor Declaration at § 7. On May 13, 2009, Lénder
appointed Star Development, LLC (“Star Development™), of which Hefetz was Manager and co-
owner, as Manager of Toluca Vintage. See id at § 8; see also Exhibit 2-B. The following day,
Star Development caused Toluca Vintage to file a Chapter 11 bankruptey petition, which in turn
caused Toluca Vintage to default on the Loan, which thus became immediately due and payable
to Lender. See id at 4 9; see also Exhibit 2-C.

In the Toluca Village bankruptcy proceedings, Toluca Vintage filed a Notice of Motion
and Motion for Final Decree Closing Chapter 11 Case; Memorandum of Points and Authorities
and Declaration of Victor A. Sahn in Support Thereof [11 U.S.C. § 350(a); Fed. R. Bankr. P,
3022 and Loc. Bankr. R. 3020-1(d)] (“Exhibit D15”). See Exhibit 2-D. In Exhibit D135, it was
clearly revealed that Frey’s “claim was satisfied pursuant to the Confirmed Plan” as a result of
the Settlement Agreement. See id. at 4:11-15.!

On or about July 6, 2011, in exchange for a payment of $10.00, Hefetz and his sister Alis
Cohen were purportedly assigned Lender’s rights under Beavor’s guaranty of the Loan. See
Exhibit 2-E. On July 21, 2011, Hefetz commenced the instant action by filing a complaint with a
single claim for breach of guaranty. See generally Complaint. The parties’ claims were tried to
a jury from February 25, 2013 through March 1, 2013. Ultimately, Hefetz’s breach of guaranty
claim was submitted to the jury and the jury returned a verdict in favor of Beavor. On May 21,
2013, the Court entered a judgment on the jury verdict. See Judgment, on file herein.

On June 10, 2013, Hefetz filed a Motion for New Trial, which Beavor’s then-counsel

' Despite this exhibit being stipulated into evidence by the parties at the first trial in this matter, Beavor’s prior
counsel failed to move for judgment as a matter of law on the basis that Frey’s claim, and therefore Hefetz’s instant
claim, had previously been satisfied and could not be pursued.

4 0f 9
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failed to substantively oppose, resulting in the Court ordering a new trial. Beavor’s then-counsel
then failed to properly appeal the granting of a new trial, instead filing a writ petition which was
denied by the Nevada Supreme Court. Hefetz’s breach of guaranty claim is now once again
scheduled for trial—a trial which can, and should, be obviated by this motion for summary
judgment.
I11.
LEGAL ARGUMENT
A. The Transactions are Voidable Pursuant to NRS 645E.920

Nevada has very stringent rules regarding the practice of mortgage banking. A mortgage
banker is any person who holds himself out as being able to make loans secured by liens on real
property using his own money. NRS 645E.100(1)(a). “It is unlawful for any person to offer or
provide any of the services of a mortgage banker . . . without first obtaining a license as a
mortgage banker pursuant to this chapter.” NRS 645E.900. If a person violates NRS 645E.900,
“any contracts entered into by that person for the mortgage transaction are voidable by the other
party to the contract.” NRS 645E.920.

Here, Frey performed acts which rendered him a mortgage banker. In March 2007, he
made a loan to Toluca Vintage using his own money which was secured by a lien on real
property. This Loan was secured by, inter alia, a deed of trust encumbering the Toluca Lake
Property and deeds of trust encumbering certain residential real property owned by Beavor. In
addition, Beavor entered into a contract with Frey in the fbrm of a guaranty.” The guaranty was
executed in conjunction with the Loan and therefore was part of Frey’s mortgage banker activity.
It is undisputed that at the time Frey made the Loan, though, he was not licensed as a mortgage
banker. Thus, by making the Loan in 2007, Frey violated NRS 645E.900 because he engaged in
mortgage banking activities without the necessary license.

Frey cannot claim an exemption from licensing under the statutory guidelines. A party

may be exempt from licensing if he provides money for investment in loans secured by a lien on

? 1t is this very contract which underlies Hefetz’s sole cause of action in this matter.

50f09
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real property, on his own account. NRS 645E.150. The party loses the ability to claim this
exemption, however, if he assigns any part of his interest in the loan to another person within 3
years of the loan origination. /d. Here, Frey lost his exempt status when he entered into the
participation agreement with Hefetz in January 2008 (within one year of the loan origination in
March 2007). The participation by Hefetz in January 2008 is undisputed and was evidenced at
trial by Hefetz’s own exhibit, See Exhibit 2-A (Hefetz’s bank statements showing transfers in
January 2008).

Thus, Frey violated NRS 645E.900 by partaking in mortgage banking activities without a
license. Under NRS 645E.920, all transactions entered into by Frey, including Beavor’s
guaranty, are voidable. The covered transactions also include the assignment of the guaranty
from Frey to Hefetz in July 2011. As the time of the assignment, Frey remained unlicensed to
engage in mortgage banking transactions and thus the transaction is voidable pursuant to NRS
645E.920. Beavor hereby elects to void all the relevant transactions pursuant to this provision,
including Ihis guaranty, and therefore requests that summary judgment be granted in his favor on
Hefetz’s current claim for breach of guaranty.

B. Hefetz Has No Standing to Bring the Instant Claim Because the Claim was Already
Satisfied in the Toluca Vintage Bankruptcy

A plaintiff can only have one recovery of damages for an injury. Elyousefv. O Reilly &
Ferrario, LLC, 126 Nev. Adv. Op. 43, 245 P.3d 547, 549 (2010) (citing 25 C.J.S. Damages § 5
(2002)). “Thus, satisfaction of the plaintiff’s damages for an injury bars further recovery for that
injury.” Id.

Here, Frey allegedly was injured when he failed to receive repayment on his Loan to
Toluca Vintage which was guaranteed by Beavor. Toluca Vintage filed for voluntary chapter 11
bankruptcy in May 2009. In the bankruptcy, Frey was included as a Class 6 secured creditor.
See Exhibit 2-E. Ultimately, Frey’s claim “was satisfied pursuant to the Confirmed Plan.” See
Exhibit 2-D. Thus, Frey’s claim for damages arising out of the Loan previously was satisfied in
the Toluca Vintage bankruptcy and he (or any of his successors or assigns such as Hefetz) can no

longer pursue further recovery. Thus, Hefetz is barred under the double recovery doctrine from
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101236-003/2623852

APP00895




Gordon Silver
Attorneys At Law
Ninth Fleor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

pursuing the instant claim against Beavor and summary judgment must be entered in Beavor’s

favor.

C. Hefetz Can Only Recover Damages Equal to the Consideration He Paid to Obtain
the Right to Pursue the Debt

A party who obtains the right to pursue a debt secured by real property may only recover
up to the amount that the consideration paid for the right exceeds the fair market value of the
property at the time of foreclosure or the amount for which the property was actually sold. NRS
40.459. This provision applies equally to borrowers and guarantors. See Sandpointe Apts. v.
District Court, 129 Nev. Adv. Op. 87, 313 P.3d 849, 855 (2013) (“guarantors are now afforded
the same protections as borrowers when the right to obtain a judgment has been sold to a
successor”). In Sandpointe, the Nevada Supreme Court specifically held that guarantors are now
“protected by [] consideration-amount limit in the factors used to determine indebtedness.” Id.

Here, Hefetz paid ten dollars to obtain the rights to pursue Beavor for breach of contract.
See Exhibit 2-E. Therefore, even assuming the fair market value of the property securing the
loan guaranteed by Beavor is zero, the maximum amount Hefetz can recover in this action is ten
dollars. It would be immensely unreasonable, and an unjustifiable strain on this Court’s precious

resources, to engage in a second trial where the maximum recovery is ten dollars.

7 0f9
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IV.
CONCLUSION

Based on the foregoing, Beavor respectfully requests that this Court enter summary
judgment in his favor either because the transactions are voidable pursuant to NRS 645E.920 or
because the doctrine of double recovery bars Hefetz from pursuing the instant claim which was
previously satisfied in the Toluca Vintage bankruptcy. Alternatively, even if the Court does not
grant summary judgment on those two grounds, Beavor requests that this Court find that
Hefetz’s damages are limited to a maximum of ten dollars at trial.

Dated this 5; day of May, 2015.

GORDON SILVER

e

JOEL Z. SCHWARZ

Nevada Bar No. 9181

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on the

day of

May, 2015, she caused a copy of the foregoing Defendant’s Motion for Summary Judgment,

by electronic service in accordance with Administrative Order 14.2, to all interested parties,

through the Court’s Odyssey E-File & Serve system addressed to:

H. STAN JOHNSON

BRIAN A. MORRIS
COHEN-JOHNSON, LLC

255 East Warm Springs Road, Suite 100
Las Vegas, NV 89119
sjohnson{@cohenjohnson.com
bam{@cohenjohnson.com

An employee of GORDON SILVER
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DECL

GORDON SILVER

JOEL Z. SCHWARZ

Nevada Bar No. 9181

Email; jschwarz@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A-11-645353-C
DEPT. XXVIII

YACOV JACK HEFETZ,

Plaintiff,
DECLARATION OF CHRISTOPHER

vs. BEAVOR IN SUPPORT OF DEFENDANT |

CHRISTOPHER BEAVOR’S MOTION
TO REOPEN DISPOSITIVE MOTION
DEADLINE

CHRISTOPHER BEAVOR,

Defendant.

I, Christopher Beavor, make this declaration as provided in support of the Motion to

Reopen Dispositive Motion Deadline.

I. I am the defendant in the above-referenced matter. I am competent to testify |

regarding the following facts, as I have personal knowledge and/or have been provided

information such that I believe the facts to be true.

2. On March 29, 2007, Toluca Lake Vintage, LLC (“Toluca Vintage” or |

“Borrower”), entered into a loan agreement with the Herbert Frey Revocable Family Trust dated

November 22, 1982 (“Lender”), in the principal amount of $4.4 million (the “Loan”).

3. Proceeds of the Loan were used to purchase real property in Toluca Lake, |

California (the “Toluca Lake Property”), as well as, engineering, marketing and architectural
services for a planned development of the property.

4, The Loan was secured by, inter alia, a deed of trust encumbering the Toluca Lake
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1 || Property, deeds of trust encumbering certain residential real property owned by me, and a

2 1 payment guaranty (the “Guaranty”) | executed in favor of Lender. 1  personally  guaranteed

3 | repayment of the Loan and an additional $1.6 million (a total of $6 million). A true and correct

) copy of the guaranty is attached hereto as Exhibit 1-A,

Z 5. Lender, however, fully understood that I did not have $6 million and the only way

7 " it would be possible for Borrower to repay the Loan or me to pay on my guaranty was if the

g || development of the property was successful, |

9 6. The Loan was only part of Borrower’s funding for development of the Toluca E
10 || Lake real estate project, with a significantly larger loan coming from Chinatrust Bank, secured .
1 by the project.
12

7. After eighteen months of construction on the project, Herbert Frey (“Frey”)

ij refused to execute an option to further fund the Loan, and Chinatrust Bank ceased funding its
15 larger loan, which halted all construction. |
16 8. On May 13, 2009, Lender appointed Star Development, LLC (“Star

17 || Development”), of which Hefetz was Manager and co-owner, as Manager of Toluca Vintage. |

18 [| The following day, Star Development caused Toluca Vintage to file a Chapter 11 bankruptcy

19 || petition, which in turn caused Toluca Vintage to default on the Loan, which thus became i
20 || immediately due and payable to Lender. |
21 0, However, as set forth above, based on prior discussions with Lender and
72 || Plaintiff’s agents, I understood this was all part of the plan in dealing with Toluca Vintage’s
23 || liability to Chinatrust Bank, and that I would be released from all obligations and personal |

24 | guarantees under the Loan after the filing of the bankruptcy.

25 10. In the Toluca Village bankruptcy proceedings, Toluca Vintage filed affidavits
26 || with the bankruptcy court stating that I had reached a global settlement agreement with |
27 || Chinatrust Bank, when I had never been briefed on the issue and had never been presented with

28 || the purported settlement documents for review. Upon learning this information, I contacted the

Gordon Silver
Attorneys At Law 2 Of 3
Ninth Fioor 0032633494
Las Vegas, Nevada 89169
(702) 796-5555
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1 || counsel retained by Lender on his behalf and advised counsel of the false affidavits. Moreover,
2 || upon reviewing the documents regarding the “global settlement” to which I was purportedly a
3 " party, I discovered that the settlement documents released me from obligations to Chinatrust
4 || Bank, but not my personal guarantee to Lender, contrary to my prior agreement with Lender.
5 11,  In December 2010, I was contacted by Wayne Krygier, another Manager of Star
6 | Development, and advised that settlement release documents had been drafted by Lender’s legal
7 || counsel to release all potential claims by me against Lender, and in exchange releasing me from |
8 || my guaranty of the Loan. I reviewed and signed the settlement agreement and release E
9 || documents, pursuant to which I agreed to pay twenty three thousand dollars ($23,000.00) for
10 | payment of associated legal fees.
11 12.  In January 2011, I personally delivered all executed settlement and release |
12 || documents and tendered payment of the $23,000.00 for legal fees to Lender. Plaintiff was in

13 || Lender’s office at the time of my arrival, and took the settlement agreement from me and stated
14 || that he would not allow Lender to sign the settlement documents. I then received a call from |
15 || Plaintiff, during which Plaintiff stated that he was going to force Lender to assign him the

16 || outstanding debt under the Loan, from which I would never be released.

17 ’l I declare under penalty of perjury under the laws of the State of Nevada that the

18 || foregoing is true and correct.

19 " Executed this d day of May, 2015.

2(1) || | / ////

. CHRISTOPHER BEAVOR'

- |
24
25
]
27
28

Gordon Silver i
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PAYMENT GUARANTY

THIS PAYMENT GUARANTY (“Guaranty™) made as of March 29, 2007, by Christopher
Beavor, an individual, and Samanthe Beavor, an individua] (collectively, “Guarantor™), to and for the
benefit of Herbert Frey, Trustee of the Herbert Frey Revocable Family Trust dated November 22, 1982
(“Lender™),

RECITALS

A. On or about the date hereof Toluca Lake Vintage, LLC, a California limited ligbility
company, (“Borrower”) and Lender entered into that certain Loap Agreement (“Loan' Agreement’™)
whereby Lender agreed to make a secured loan (the “Loan’™} available to Bamrower in, the aggregate
amount of Six Million Dollars ($6,000,000), to finance the acquisition and development of the Toluca
Lake Property. Capitalized terms used and not otherwise defined herein shall have the meanings given to
them in the Loan Apgreement.

B. In connection with the Loan, Barrower will execute and deliver the Notes in favor of
Lender, payment of which will be secured by (i) the Deeds of Trust made by Borrower in favor of Lender
and (jj) the other Security Documents.

C. Guarantor will derive material financial benefit from the Loan evidenced and secured by
the Notes, the Deeds of Trust and the other Security Documents,

D. Lender has relied on the statements and agresments contained herein in agresing to make

the Loan. The execution and delivery of this Guaranty by Guarantor is a condition precedent to the
making of the Loan by Lender.

AGREEMENTS

NOW, THEREFORE, intending to be legally bound, Guarantor, in consideration of the matters
described in the foregoing Recitals, which Recitals are incorporated herein and made a part hereof, and
for other good and valuable consideration the receipt and sufficiency of which are acknowledged, hereby

covenants and agrees for the benefit of Lender and its respective successors, indorsees, transferees,
participants and assigns as follows:

1. Guarantor absolutely, uncenditionally and irrevocably guarantees:

(a)  the full and prompt payment of the principal of and interest on the Notes
when due, whether at stated maturity, upon acceleration or otherwise, and at all times
thereafter, and the full and prompt payment of all sums which may now be or may
hereafter become due and owing under the Notes, the Loan Agreement and the other
Loan Documents;

(b) the prompt, full and complete performance of alf of Borrower’s
obligations under each and every covenant contained in the Loan Documents; and

(c) the full and prompt payment of any Enforcement Costs (as hereinafier
defined in Section 6 herzaf).

PMWEST $6492078 +3
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All amounts due, debts, liabilities and payment obligations described ini subsections (2) and (b) of this
Section | shall be hereinafier collectively referred to as the “Indebtedness™,

2. In the event of any default by Borrower in the payment of the Indebtedness, after
the expiration of any applicable cure or grace period, Guarantor agrees, on demand by Lender or the
holder of the Note, to pay the Indebtedness regardless of any defense, right of set-off or claims which
Borrower or Guarantor may have against Lender or the holder of the Note,

All of the remedies set forth herein and/or provided for in eny of the Loan Documents or at law or
equity shall be equally available to Lender, and the choice by Lender of one such alternative over another
shall not be subject to question or chalienge by Guarantor or any other person, nor shall any such choice
be asserted as a defense, setoff, or failure to mitigate damages in any action, proceeding, or counteraction
by Lender to recover or seeking any other remedy under this Guaranty, nor shall such chajee preclude
Lender from subsequently electing to exercise a different remedy. The parties have agreed to the
alternative remedies provided herein in pert because they recognize that the choice of remedies in the
event of & default hereunder will necessarily be and should properly be a matter of good faith business
judgment, which the passage of time and events may or may not prove to have been the best choice to
maximize recovery by Lender at the lowest cost to Borrower and/or Guarantor,

3. Guarantor does hereby (a) waive notice of acceptance of this Guaranty by Lender
and any and all notices and demands of every kind which may be required to be given by any statute, rule
or law, (b) agree to refrain from asserting, until after repayment in full of the Loan, any defense, right of
set-off or other claim which Guarantor may have against Borrower (¢) weive any defense, right of set-off
or other claim which Guarantor or Borower may have against Lender, or the holder of the Note, (d)
waive any and all rights Guarantor may have under any anti-deficiency statute or other similar
protections, () waive presentment for payment, demand for payment, notice of nonpayment or dishonor,
protest and notice of protest, diligence in collection and any and all formalities which otherwise might be
legally required to charge Guarantor with liability, and (f) weive any failure by Lender to jnform
Guarantor of any facts Lender may now or hereafler know about Borrower, the Loan, or the transactions
contemplated by the Loan Agreement, it being understood and agreed that Lender has no duty so to
inform and that Guarantor is fully responsible for being and remaining informed by Borrower of all
circumnstances bearing on the risk of nonperformance of Borrower's obligations. Credit may be granted or
continued from time to time by Lender to Borrower without notice to or authorization from Guarantor,
regardless of the financial or other condition of Borrower at the time of any such grant or continuation.

4, Guarantor further egrees that Guarantor’s liability as guarantor shall not be
impaired or affected by any renewals or extensions which may be made from time to time, with or
without the knowledge or consent of Guarantor of the time for payment of interest or principal under the
Notes or by any forbearance or delay in collecting interest or principal under the Notes, or by any waiver
by Lender under the Loan Apgreement, Deeds of Trust or any other Loan Documents, or by Lender's
failure or election not to pursue any other remedies it may have against Borrower or Guarantor, or by any
change or modification in the Notes, Loan Agreemant, Deeds of Trust or any other Loan Document, or by
the acceptance by Lender of any additional security or any increase, substitution or change therein, or by
the release by Lender of any security or any withdrawal thereof or decrease therein, or by the application
of payments received from any source to the payment of any obligation other than the Indebtedness even
though Lender might lawfully have elected to apply such payments to any part or al] of the Indebtedness,
it being the intent hereof that, subject to Lender’s compliance with the terms of this Guaranty, Guarantor
shall remain liable for the payment of the Indebtedness, unti) the Indebtedness has been paid in full,
notwithstanding any act or thing which might otherwise operate as a legal or equitable discharge of a
surety, Guarantar further understands and agrees that Lender may at any time enter into agreements with
Borrower to amend and modify the Notes, Loan Agreement, Deeds of Trust or other Loan Docurmnents,
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and may waive or release any provision or provisions of the Notes, Loan Agreement, Deeds of Trust and
other Loan Documents or any thereof, and, with reference to such instruments, may make and enter in@o
any such agreement or agreements as Lender and Borrower may deem proper and desirable, without in
any manner impairing or affecting this Guaranty or any of Lender's rights hereunder or Guarantor’s
obligations hereunder.,

5. This is an absolute, present and continuing guaranty of payment and not of
collection. Guarantor agrees that this Guaranty may be enforced by Lender without the necessity at any
time of resorting to or exhausting any other security or collateral given in connection herewith or with the
Notes, Loan Agreement, Deeds of Trust or any of the other Loan Documents through foreclosure or sale
proceedings, as the case may be, under the Deeds of Trust or otherwise, or resorting to any other
guaranties, and without limiting the generality of the foregoing, Guarantor waives any right Guarantor
may have under the Nevada one action rule, Nevada Revised Statutes Section 40.430.

6. If: (a) this Guaranty is placed in the hands of an attorney for collection or is
collected through any legal proceeding; (b) an attorney is retained fo represent Lender in any bankruptcy,
reorganization, receivership, or other proceedings affecting creditors’ rights and involving a claim under
this Guaranty; (c) an attorney is retained to provide advice or other representation with respect to this
Guaranty; or (d) an attorney is retained to represent Lender in any proceedings whatsoever in connection
with this Guaranty and Lender prevails in any such proceedings, then Guarantor shall pay to Lendar upon
demand all attorney’s fees, costs and expenses incurred in connection therewith (all of which are referred
to herein as “Enforcement Cosis™), in addition ta all other amounts due hereunder, regardless of whether
all or & portion of such Enforcement Costs are incurred in a single proceeding brought to enforce this
Guaranty as well as the other Loan Documents.

7. The parties hereto intend and believe that each provision in this Guaranty
comperts with all applicable local, state and federal laws and Jjudicial decisions. However, if any
provision or provisions, or if any portion of any provision or provisions, in this Guaranty is found by a
court of law to be in violation of any applicable local, state or federal ordinance, statute, law,
administrative or judicial decision, or public policy, and if such court should declare such portion,
provision or provisions of this Guaranty to be illegal, invalid, unlawful, void or unenforceable, as written,
then it is the intent of all parties hereto that such portion, pravision or provisions shall be given foree to
the fullest possible extent that they are legal, valid and enforceable, that the remainder of this Guaranty
shall be construed as if such illegal, invalid, unlawful, void or unenforceable portion, provision or
provisions were not contained therein, and that the rights, obligations and interest of Y.ender or the holder
of the Note under the remainder of this Guaranty shall continue in filll force and effect.

LENDER. WITH RESPECT TO ANY SUIT, ACTION OR PROCEEDINGS RELATING TO THIS
GUARANTY (EACH, A “PROCEEDING"), LENDER AND GUARANTOR IRREVOCABLY A)
SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF THE STATE AND FEDERAL COURTS
SAVING JURISDICTION IN THE CITY OF LAS VEGAS, AND STATE OF NEVADA. AND (B)
WAIVES ANY OBJECTION WHICH IT MAY HAVE AT ANY TIME TO THE LAYING OF VENUE

THE RIGHT TO OBJECT, WITH RESPECT TO SUCH PROCEEDING, THAT SUCH COURT DOES
NOT HAVE JURISDICTION OVER SUCH PARTY. NOTHING IN THIS GUARANTY SHALL
PRECLUDE LENDER FROM BRINGING A PROCEEDING IN ANY OTHER JURISDICTION NOR
WILL THE BRINGING OF A PROCEEDING IN ANY ONE OR MORE JURISDICTIONS
PRECLUDE THE BRINGING OF A PROCEEDING IN ANY OTHER JURISDICTION. LENDER

DMWEST 86492072 v] 3

000003

APP00906




AND GUARANTOR FURTHER AGREE AND CONSENT THAT, IN ADDITION TO ANY
METHODS OF SERVICE OF PROCESS PROVIDED FOR UNDER APPLICABLE LAW, ALL
SERVICE OF PROCESS IN ANY PROCEEDING IN ANY NEVADA STATE OR UNITED STATES
COURT SITTING IN THE CITY OF LAS VEGAS AND MAY BE MADE BY CERTIFIED OR

PARTY AT THE ADDRESS INDICATED BELOW, AND SERVICE SO MADE SHALL BE
COMPLETE UPON RECEIPT; EXCEPT THAT IF SUCH PARTY SHALL REFUSE TO ACCEPT
DELIVERY, SERVICE SHALL BE DEEMED COMPLETE FIVE (5) DAYS AFTER THE SAME
SHALL HAVE BEEN 80 MAILED,

S. Any indebtedness of Borrower to Guarantor now or hereafter existing is hereby
subordinated to the payment of the Indebtedness. Guarantor agrees that, until the entire Indebtedness has
been paid in full, Guarantor will not seek, accept, or retain for its own account, any payment from
Borrower on account of such subordinated debt. Any payments to Guarantor on aceount of such
subordinated debt shall be collected and received by Guarantor in trust for Lender and shall be paid over

to Lender on account of the Indebtedness without impairing or releasing the obligations of Guarantor
hereunder.

10.  Any notice, demand, request or other communication which any party hereto
may be required or may desire to give hereunder shall be in writing and shall be deemed to have been
properly given (a) if hand delivered, when delivered; (b) if mailed by United States Certified Mail
(postage prepaid, return receipt requested), three Business Days after mailing (o) if by Federal Express or
other reliable overnight courier service, on the next Business Day after dslivered to such courier service

or (d) if by telecopier on the dey of transmission so long as copy is sent on the same day by overnight
courier as set forth below:

Guarantor: Christopher Beavor
1930 Village Center Circle Suite 3-231
Las Vegas, Nevada 89134
Telephone: (702) 853-7900
Facsimile: (702) 947-611]

Lender: Herbert Frey, Trustee of the Herbert Frey
Revocable Family Trust dated November 22, 1982
157 E. Warm Springs Road |
Las Vegas, Nevada 89119
Telephone;
Facsimile:

or at such other address as the party to be served with notice may have furnished in writing to the party
seeking or desiring to serve notice as a place for the service of notice.

11, This Guaranty shall be binding upon the heirs, executors, legal and personal
representatives, successors and agsigns of Guarantor and shall not be discharged in whole or in part by the

death of Guarantor. If more than one party executes this Guaranty, the liability of all such parties shall be
joint and several. :
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12. This Guaranty may be executed in any number of counterparts and by different

parties hereto in separate counterparts, each of which when so executed shell be deemed to be an original
and all of which taken together shall constitute one and the same instrument,

IN WITNESS WHEREOF, Guarantor has delivered this Guaranty in the State of Nevads as of the
date first written above., ‘
I GUARANTOR:
zﬁ;ﬁiﬁ ;ééégzii;/ Ef&ah7
CHRISTOPHER. BEAVOR
DMWEST #495078 ) S
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Attorneys for Christopher Beavor

DISTRICT COURT
CLARK COUNTY, NEVADA

YACOV JACK HEFETZ, CASE NO. A-11-645353-C
DEPT. XXVIII
Plaintiff,
DECLARATION OF JOEL Z. SCHWARZ,
VS. ESQ. IN SUPPORT OF DEFENDANT
- CHRISTOPHER BEAVOR’S
CHRISTOPHER BEAVOR, MOTION FOR SUMMARY JUDGMENT
Defendant.

1, Joel Z. Schwarz, make this declaration in support of Defendant Christopher Beavor’s
Motion for Summary Judgment.

1. I am an attorney licensed to practice law in the state of Nevada and I am Senior
Counsel with the law firm of Gordon Silver, attorneys for Defendant Christof)her Beavor in the
above-captioned matter,

2. [ am competent to testify to the matters asserted herein. 1 have personal
knowledge of such matters, except as to those stated upon information and belief. As to those
matters stated upon information and belief, [ believe them to be true based upon a review of
documents and other tangible items in my investigation of the facts .and circumstances at issue in
the instant case.

3. A true and correct copy of Plaintiff’s Trial Exhibit 7 is attached hereto as Exhibit
2-A.

4, A true and correct copy of the Secretary of State listing for Star Development

LLC is attached hereto as Exhibit 2-B.

1 of2
101236-003/2633493

APP00910




Gordon Silver
Attorneys At Law
Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 89169

(702) 796-5555

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

5. A true and correct copy of the Toluca Lake Vintage, [.I.C Chapter 11 bankruptcy

petition is attached hereto as Exhibit 2-C.

0. A true and correct copy of Defendant’s Trial Exhibit 15 is attached hereto as
Exhibit 2-D.
7. A true and correct copy of the assignment from Herbert Frey to Yacov Hefetz and

Alis Cohen is attached hereto as Exhibit 2-E.

I declare under penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct.

Executed this S % day of May, 2015.

JOEL 7/ SCOXWARZ,

2 0f2
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TROPTCANA QFFICE G026S PAGE i or
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TROPICANA OPEICE DD26S PAGE 1 OF
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Entity Details - Secretary of State, Nevada http://nvsos.gov/sosentitysearch/PrintCorp.aspx?ix8nvq=tl1 psAzYO...

STAR DEVELOPMENT LLC

I of 2

Business Entity Information

Status: | Dissolved File Date: | 5/16/2008
Type: Domestic Limited-Liability Entity Number: | E0330722008-7
Company | |
Qualifying State: | NV List of Officers Due: | 5/31/2013
Managed By: | Managing Members Expiration Date: I
NV Business ID: | NV20081458442 Business License Exp: | 5/31/2013 i
Additional Information
Central Index Key:
Registered Agent Information
Name: | YAKOV JACK HEFETZ Address 1: | 3575 SHELOME CRT
Address 2: City: | LAS VEGAS
State: | NV Zip Code: | 89121
Phone: Fax:
Mailing Address 1: Mailing Address 2:
Mailing City: Mailing State:
Mailing Zip Code:
Agent Type: | Noncommercial Registered Agent
Financial Information
No Par Share Count: | 0 Capital Amount: | $ 0
No stock records found for this company
=~ | Officers I Include Inactive Officers
Manager - GARY M FREY
Address 1: | 870 SEVEN HILLS DRIVE Address 2: | SUITE 201
City: | HENDERSON State: | NV
Zip Code: | 89052 Country: | USA
Status: | Active Email:
= | Actions\Amendments
Action Type: | Articles of Organization
Document Number: | 20080336485-49 # of Pages: | 2
File Date: | 5/16/2008 Effective Date:
(No notes for this action)

ALEISE 155 pM



Entity Details - Secretary of State, Nevada

20of2

http://nvsos.gov/sosentitysearch/PrintCorp.aspx?1x8nvq=t1psAzYO...

Action Type: | Initial List
Document Number:| 20080546909-23 # of Pages:
File Date: | 8/15/2008 Effective Date:
(No notes for this action)
Action Type:| Annual List
Document Number: | 20090265679-96 # of Pages:
File Date:| 3/16/2009 Effective Date:
09/10
Action Type: | Amended List

Document Number:

20090389056-82

# of Pages:

File Date: | 5/5/2009 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 20100383978-41 # of Pages:
File Date: | 5/28/2010 Effective Date:
(No notes for this action)
Action Type: | Annual List
Document Number: | 20110351335-24 # of Pages:
File Date: | 5/10/2011 Effective Date:
(No notes for this action)
Action Type:| Annual List
Document Number: | 20120376324-30 # of Pages:
File Date: | 5/29/2012 Effective Date:
(No notes for this action)
Action Type: | Dissolution
Document Number:! 20130002497-28 # of Pages:
File Date:{ 1/2/2013 Effective Date:

(No notes for this action)
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B1 (Offictal Form 1) (1/08)

-

\ T S)
remeF

.

. United States Bankruptey Court
Central Dlstrwt of Cahforma-SFV Division

Voluntary Petition

Name of Debtar (f indfvidual, enter Last, Figat, wnddw)
TOLUGA LAKE VINTAGE, LLC ' .

Name of Joint Debtor (Spnuse} (Lasl First, M:ddle)

AT Other Narmeés veed, by the Debtor in ho last & years
(inalude marded, mgdden, And trade names):

{include manied, raaiden, and trade names):

All Ofher Names used by the Joint Debtor in the last § years

Lnst four digits of Sopial Secur!ty ar fndiwdua?-‘raxpayer 1D, (ITIN}
No/Complete EIN (if moss than ons, sate ali):

No.lComplctc EIN (if t1ore than one, state sil);

‘Last four digits of Saolal SEOUtlty or Individual-Taxpayer 1.D: (ITR)

36-4602244 .
Strest Address of Debtor (No. & Street, Citg, and Siatc) Strest Addross of Joimt Deblor (No, & Steeet, City, and Stey, o
10639-10648 Woodbridge
" Toltca Lake, CA
ZIp CODE ZT? CODE
91082 .
County of Regidence or of the Principal Place of Business; ¥ County of Residence or of the Principal Place of Busingss:
.os Angeles . : . ~
Malling Address of Deblor (if different from sireet addross): Malling ‘Address of Joint Debtor (if difecent from sireet address): . -
1930 Village Center Circle ' o '
" Suite 3-231 ' L ‘.
l.as Ve gas, NV 21IP CODE | ZTP CODE
891 34 .
Logation of Prinoipal Assets of Business Debtor ({fd:ﬁ‘mm fiom steect addyess above):
" Type of Debtor ‘ Nature of Businees ' Chaptcr aman kruptey Code Under Which .
(Form of Organtfzation) ‘ (Check.one box.) , the Petition is Fited (Chack ons bo)
(Chaek ane bex.) Henlth Cire Business ' , :
. X Single Assét Real Bstate as definsd in 11 Chapter 7
E] Individua! {includes Jolnt Doblors) 3 : ?kc j 101{STB)* Chapler [:]gtﬁ};i ﬁmigigrggélggcognmn af
Seo Exhiblt 13 on page 2 of this form, . Sticko{fwkcr Chapter 11 l:]ch 15 Paton Bor R ]
apter ettlon for Recognition ofa
ﬁ Corporation (includas LLG and LLP) Commodity Broker ' ] g:aprer :z Furgsgn Nonmiin Prebaedfngn
 Partnarship Clearing Bank ' Rptor .
Othor {If dsbtor is not ona of the ebaye entitles, Other ¥ Motlon wifl be'filed by Debtor to Nature of Debis |
cheak this box and state type of entity below.) | determine nafure of buslness * (Chetk one box) .
‘ D Dehis aro privaavily consumer debts, R] Debits are pnmmﬂy
, Tax-Exempt Entty | definod n 11 U.5.. § 101(8) as , Business debs,
. (Cheak box, if applicable.) "nbwred by on individual primarly for .
' Dabitor Is & tax-exempt organization undor Tifle a persanal, family, or household purpose.”
26 of the United Stales Code (the. Int¢mal
Revenus Code), -

Filing Foe (Check ons box.)
B2 Ful Fiting Fee atached

D Filing Fes 10 be paid in installm@nts {Applicable to individuals nn!y) Must attach signed
application for the court's consldomtion certifylng the! the debiar {s inable fo pay fee
exoept in instellmonts, Rule 1006(b), See Osfivial Form 34,

]

D Fillng Fee walver vequested (Applicablz 1o shapter 7 {ndividials only), Must attauh
. Signed application for lhe golirt's considerarfon, SeeOffictal Form 3B,

]
4

Chapter 711 Debtors .

Cl:nck ans hoxt

. Dibtor Is  small bushass debtor 2s defined In 11 US.C. § IG]{S!D)
}f Deblor ianota smell business debtor as defined i 11 USC) § 101(5!0)

Check 1f;

Deblor's aggrégate nonsontingent lguidated debls (cxc[udmg dcbls owed to {nsidess or

paffitlates) are less than $2,190,000

T I eI T P L P R P T T A R T L L L R T L DL L]

Cleck #ll applienble hoxes:
A plan j9 bedng filed with this petition,

Aconplenoes of tha plan were solioited propetition fom one ur mare tasses of eredllors,

IR SR LI RAS R LLEL LS Lh Ll

. . in aceordanco wnth 11US.C. § 1126(0),
Statistical/Administrative Tnformation . ng{sg%gﬁé '&i"?
. Dchtor estithales that finds wm e avallable for distrhution to xm.scourcd uredltors
[:] D:htor ostimates that, after any axempi praperty Is excluded a:nd adm!nistra,twa expenses palt; there wm bs 1o funds ave;table. for digtribution te unsecured
oreditars, :
Bstimaldd Nlimbcr.cﬁ’ Creditors [:I
] . L] . ‘ ' :
149 50-99 %I-l 99 200-509 1,000~ 5001« 10,001~ 25,001 30,001~ OVER
o 5,000 10000 25000 S0.000 100,000 100,000
Estimated Assots . LA
$040 $50,001 {o 100,001 10 $00,001 |, 31,000,601 $10,000,00} $50,000,001 3100000001 3500,000 001  Mors thas
$50,000 $100000 * . $500,000 to $1 10510  to$50 fo $100 " {0 3500 to $) hllhon $1 billfon
"miffioh millfon _ miflfon aillion miltlen
Estimated Debts ) .
§0to | $0.001 o $100,00] o $500,001 1,000,001 . $16,000,001 350,000,001 §100,000007  §500,000,001  Motw lhan
§30000-  $100,000 8500000 to$1 ©SI0 ., S0 108100 1o 5503 o Wifion  Stbillon |
i naitlion milifon mitlion million millios__ : o
' M ( 1 .
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B1 (Offlcial Form 1) (1/08) , ' Page2 :
Voluntary Potition ' ~TName of Debtor(s); .
i (This page rmust be completed and filed lu every case) TOLUGA LAKE VINTAGE, LLC : : ‘
[ o All Prior Batikiuptey Cases Filed Within. Last 8 Years Gf moro than two, attioh additional sheet)
natfon : Case Nuinberr - Date Filed;
Where Flled: - Nohe « . r. _ st il
Laogatlon C ber;
Wihrs 1ied: 3 | Conse Number: Daty Flledy )
Pending Bankruptey Case Filed by any Spouse, Partner, or Affilinte of this Debtor (If more than one, attsoh additional sheey,) ,
Neme of Debtor: - None ' ' Cas Namber; - Dafo Fifed: :

[y
o

: . Distriat: ' Relattonshipt . Judge!

Exhibif A ' Exhibit B

. {To bo completed i txhior i3 an individunt

{To bo compleled If'debtor s requlred to file périndic coparts (2., forms 10K whozo debts are prirtarily cansumer debis.)

| and 10Q) with the Sconritles and Fixchange Commission pursunnt ta Soolon 13 14 the sitarney tor the petitionur named in the foregolng petttion, deolaro thatd
or 15(d) o' tha Sceuirities Exchange Aot of 1954 nnd I8 foquusting relielunder [ fave infbrmed the pefitionor (hay fw or she] may procesd under chepler 7, 1, 12, '

chepler 1.} : ' or 13 ol tlde 11, Unlied States Code, sind have explained tho selief avallable

- , {undor cash such chepter, [ further certify thet [ delivered fo the debfor the nofice

‘ required by |7 US.C § 342(b),

[ Bxhivit A is attashed and made & part of this petition, X, _ , _— i
Sipnatirs of Altorney 1or Peblor(s) : Date ,

: o Exhibit C ¥ '
Dovs the deblor own or have possessian of sny properly (hat poses or is alleged to pose a threal of imminent and identifiable harm to public hiealth or safely?

D Yes, and Exhiblt C s atiached and mude o part of this petition. |

E]No

Exhibit D

(To bie completed by svery individual debtor, lf a Joint potition is Mfod, each spouse must complete end sitach & separaje Gxhibit D,)

DEXhiblt D vompleted and signed by the debtor is atiached and maro a part of this perition, ‘ . . '

iTthisis o joint puthilony - '
A [Jrshiblt D also completed and stgned by the joint debtor {s attached and-made & part of thig lpnt'!tion.

\-) 7 ' Information Rééa;i?rlg the Debtor = Vonue c e

+ {Civeck any applienbls box)

Deblorhus been domiclled or has hud & residsnee, principaf plice o business, or prinipal assets in this Distrie or 180 days immedlately
' preceding (he dite ol trks putition or for 4 fenger part of'such 180 duys thext in any other Distriet, |

|
" L] 'There is & bankruptay cese concarning doblor's nftiliate, general partnor, oF partnership pending In this Distriel,

3 Debtor is # debtor in  foreign proaseding and hus lts principal plaog of business or prineipal #sse1s in the Untied States In this Distriol, or
fuss o prinelpal place of businesy or #ssoly §n theUnkted States but Is 2 defondant in an getlon or proceeding lin a federa! or state gourt] in

this Disiriat, or the interests of thy paniivs will b served in regard o the relivfsought Inn $his Kistriot, -

- , Cevtification by s Lebtor Whe Resides as a Tenant of Residential Property |
- ' Gheck alfl upplicable boxes, Lo ‘ )

S
LR

[ 1 Landlord has a judgment against ihe deblor for passessian of deblor’s residence, (IFbox theoked, completo the
following.) .

“Namo of landJord (it cbialngg, udgmanty

{Address of fendlord)

D Deblor elaims ihat undor applicable nonbankruptoy faw, there are aitoumstances usder which the debior wonld bo
pexmltted (o oure {he sntire monetary default that gave rise ta the judgrment for possession, after the fudament for '

possessioq was ¢ntorod, and

[:] Dobtor hag fncheded in this petiilon the deposit with the conrt ol"any rent that wounld become due durlng the 30.day
perfod afler the filing of the pelition, . '

3 emiiriat,

[:] Dehlor certifies limal he/sht hes served tho Lemdlord with (his cordification, (11 U.8.C, § 362(1))..
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B1 (OVficial Form 1) (1/08)

Page 3

| Voluntary Petition .

Name of' Debtos(s):
TOLUCA LAKE VINTAGE, LLC

(This pegee must be completed ernidd filed tn every euve)

: - Signatuyes

Signature(s) of Debtor(s) (XudividualfJoint)
I'declare under penalty of perjury that the information provided in this
potitlon is frue and varrest, .
{If petitloner is an individual whose debts are primarily consumer debls and
has choser to file undot chapter 7} f am aware that 1 may proceed under
chapter 7, (1, 12 0r 13 of title | {, United Sletes Code, untorstand the rellel
avaitable under each suoh chaplor, snd choose to praceed under chaplar 7,

[Ifno attorney represents me and no bankrupiey petitlon prepaf’cr éigns the

Lrequest relief in accordanco with the ahaptor of'title 11, United States
Code, specilied in this peiition. ' -
X

Signature of Deblor

“Signature of Joint Deblor

Telephane Numher (1€ no! reprasented by sitoragy)

Date . .

petltlon] [ have obtalned and read (he nollus requlred by 11 US.C, § 342(b),

Sl‘gnatﬁra of & Forelgn Representative

| deolaro under ponalty of perjary that the i:{runnati_nn provided In this
petition is'true and correoy, that T am the forefen reprosentative of'a debtor in
a forcign proggeding, and that T am autherfed to filo this patition,

(Cheok only one box,) o

E] I raquest relier In accordance with chapler 15 of tltle H, United States
Code. C;ﬁ:‘jﬁcd coples of the doguments requlred by 1 U.8,C, § 1515
aré allached, '

1 pursuant to £3'U,S.C, § 151148 request réfiafin sccordencs with the
chapter of title 11 spoified in (his petition. A certified eopy of the order
graniing recopnitlon of'the fareign maln proceeding s attached,

X

Signature ol‘Fbrcfgn Represontative

Printed Nume of Torelgn Represontativa

Date

~ . Sienaisyo of orﬂ* ‘
X _ ,@&Jg rd '
Signature al Attoraey for Deblor(s) .
Victor A, Sahn (State Bar No. 872988)
Printed Name of Attomey Tor Qehlor(s)
SulmeyerKupetz, APC
Vi Namu
333 South Hope Street
35th Floor
Los Angeles, CA 800711406
Address
213.626,2311  Fux} 218,629.4620
Telephons Number
'Mﬂf [ 0109
Date

3

*1n a vase in which § 707(b){(4){D) applius, ths signatury alse constlintes a
certification that the atterquy has o krowledge alter aa inyuiry that the

‘Information In the sehedules is ingorreet. '

Signature of Non-A tarney Bankruptey Petition Preparer

{ duclare wicder penaity of poyjury Usat: 1) 1 nm a bankruptey petitfon preparer ss
definod In 11 US,C. § 1104 2) | prepared this doosmont for ¢anipensaifon and
have provided the debior with & copy of this docwment end the notices and
Information required under L1 US.C, §8 1)0(b), 110R), and 342(b); and, 3) If
ritles or guidelings hove bocn promulgated pursuant to 11 US.C, § T10(h) setting
a meximum feo for services chargeable by bankruploy petition prepaters, J have
given the debtor noliee of the maximum amount before preparing any doctmant
for Fiting for & debtor or ussepting apy foe fram the deblor, as required in that
section, Offtelal farm 19 is altavhed, | -

Printed Name mid fitle, if any, of Bankmpley Peltion Préparer

Soclal-Seourity number (filc baukrﬁﬁ?ay pelition proparsr is nal 2n lnﬂiﬁduﬁsta{c
tha Saole] Sectrily nunbore of the officer, prinplpal, responsible kerson or partner of the
bankripley petition propame)(Reqaived by 11 ULS.C. § 110 .

Adds ross

Signature of Doblor (Corporation/Partnorship)

the debfor,

Aignhture of Aaiarbed dividual /
- $far Development, LLC/Gary W, Frey
Printed Name of Authorlved Individual
Manager
Title of Authorized ndividual o
May/ S, 2009
Date . ,

I devlare under genalty of pefucy (hat the Information provided I this patitipn s
true and corroot, and thal [ huve been ruthorized (o fils this pelition op behalf of

by

Dats

Tho debtor requests relief in necords swith he chapfor of ttle LT, Unitzd States . '
Code, sproifgd in ihls patitiop. a '
X p 7 A % , Stgnalure of Barkraptay Potition Preparer or offfeer, prinoipsl, responisible

person, by periner whose soiel security number iy provided above,

Nemes and SoelalvSeowrity numbers of all oiher individuals who prepared or

an Individual
I more tha ene person prepared this docenient, attach additlonal sheatls
conforming to (he sppropriate official form for cach person,

A bankrupley patition preparec fallind to eomply whit the provisions af thle 11 end thu
Pedaral fulus of Bonkrupitey Dracudiire may result in fines or imprisaiment oy bath 11
USC 81 (8 USC §136,

assisied in prepating this docunront unfuss the bankruptoy pesition preparer s not
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