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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 2227 SHADOW Case No.: A-14-702938-C
CANYON, Dept.: v

Plaintiff, DEFENDANT NATIONSTAR
MORTGAGE, LLC'S REPLY IN

v. SUPPORT OF ITS MOTION FOR
SUMMARY JUDGMENT AND
NATIONSTAR MORTGAGE, LLC; PATERNG | OPPOSITION TO PLAINTIFF'S

C. JURANI and REPUBLIC SILVER STATE | COUNTERMOTION FOR SUMMARY
DISPOSAL, DBA REPUBLIC SERVICES, JUDGMENT

Defendants.

Defendant Nationstar Mortgage, LLC (Nationstar), by and through its counsel of record,
Akerman LLP, hereby submits its reply in support of its motion for summary judgment (NMSJ)
against Saticoy Bay LLC Series 22277 Shadow Canyon (Saticoy Bay) and in opposition to the
countermotion for summary judgment by Saticoy Bay (SBCM).

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Nationstar's motion for summary judgment should be granted and Saticoy Bay's
countermotion for summary judgment should be denied. As explained both in the NMSJ and below,
Saticoy Bay could not have obtained title to the property free and clear of Nationstar's deed of trust

because the foreclosure sale of the property was commercially unreasonable. Specifically, the sale
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of the property for less than 11% of its fair market value was not commercially reasonable,
especially when coupled with defects in the notice and the HOA's frauduient inclusion of fees to
which it was not entitled in the lien. Moreover, NRS 116 ef seq. (the HOA Lien Statute) is facially
unconstitutional under the Due Process Clause and void for vagueness. Because the HOA's
foreclosure sale was conducted pursuant to an unconstitutional statutory scheme, the sale was invalid
and summary judgment in favor of Nationstar and against Saticoy Bay is proper.

1. ARGUMENT

A, The HOA Sale Was Commercially Unreasonable.

Saticoy Bay argues in 1s opposition and countermotion that an HOA foreclosure sale does
not need to be conducted in a commercially reasonable manner, but that even if it did need fo be
conducted in a commercially reasonable manner, Nationstar has produced no evidence to show the
HOA sale was not so conducted. (Saticoy Bay's Countermotion at 8-11.} However, not only can a
sale be overturned if it 1s not conducted in a commercially reasonable manner, but Nationstar has
provided undisputed evidence of frand, unfaimess, and oppression coupled with a grossly inadequate
sales price, thus resulting in a commercially unreasonable sale. Alternatively, Saticoy Bay has failed
to proffer any evidence showing the sale was commercially reasonable and conducted in a manner
calculated to benefit Nationstar or the borrower,

First, Saticoy Bay's position that an HOA sale need not be conducted in a commercially
reasonable manner is contradicted both by its own opposition and countermotion, as well as by
numerous Nevada courts. (See SBCM at 9:8.27) See also, e.g., Kal-Mor-US4, LLC v. Bank of
America, NA., — F. App'x -, 2015 WL 5042812 (9th Cir. Aug. 27, 2015) (recognizing that an
HOA foreclosure sale can be commercially unreasonable), Bourne Valley Court Trust v. Wells
Fargo Bank, N.A., 80 F. Supp. 3d 1131 at 1135.36 (D. Nev. 2015) (analyzing whether an HOA sale
was conducted in a commercially reasonable manner), US Bank, N.A. v. SFR Investments Pool 1,
LLC, - F. Supp. 3d -, 2015 WL 5023450, at *§ (D. Nev. Aug. 26, 2013) (SFR I} (recognizing
that whether an HOA sale is commercially reasonable can be a fact-sensitive review),

Second, Nationstar has identified sufficient evidence to show the HOA sale here was

commercially unreasonable, or, in the alternative, Saticoy Bay has not identified any evidence to
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show the HOA sale was conducted in good faith. While inadequacy of price alone is insufficient to
set aside a sale of a property,

[Clourts are not slow to seize upon other circumstances impeaching

the fairness of the transaction as a cause for vacating it, especially if

the inadequacy [of price} be so gross as to shock the conscience. 1fthe

sale has been attended by any irregularity ... if any undue advantage

has been taken to the prejudice of the owner of the property, or he has

been lulled into a false security; or if the sale has been conclusively or

in any other manner conducted for the benefit of the purchaser, and the

property has been sold at a greatly inadequate price, the sale must be

set aside. . ..
Golden v. Tomivasu, 387 P.2d 989, 995 (1963)(emphasis added). Judge Adair recently quoted that
section of Golden before mvalidating a sale as commercially unreasonable. Summary Judgment
Order, 2713 Rue Toulouse Trust v. Bank of America, N.A., Case No. A-13-693517-C (EIDC), slip
op. at 4 (May 8, 2015) (granting summary judgment in favor of the deed of trust beneficiary, stating
that the investor-purchaser knew of the lender's senior interest in the property, yet nonetheless
bought the property "for a price that [the purchaser] knew was commercially unreasonable.").

While the Golden court did not define a price that would be so "gross as to shock the
conscience,” the Restatement (Third) of Property (Mortgages) states that under the gross inadeguacy
standard: "a cowrt is warranted in invalidating a sale where the price is less than 20 percent of fair
market value, Section 8.3 cmt. b (emphasis added). Further, "in extreme cases a price may be so
tow (typically well under 20% of fair market value) that it would be an abuse of discretion for the
court to refuse to invalidate it.” Id. (emphasis added).

Here, the HOA sale was not conducted in a commercially reasonable manner calculated to
protect the borrowers or Nationstar., At the onset, the sale price is grossly inadequate. Saticoy Bay
purchased the property for $35,000, although the market value of the property was $335,000.00
(NMSJ at Exs. G, J.) Red Rock notified the HOA was notified at least three times of the
approximate value of the property. (See id. at Exs. G-H.) Instead of pricing the opening bid closer
to the market value, the HOA unfairly and oppressively set the opening bid at an amount that

brought about a sale for a mere 10.4% of the market value; which is grossly inadequate under the

Restatement analysis.
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Saticoy Bay suggests that in order for a sale to be commercially unreasonable, there must
also be an additional showing of fraud, unfairness, or oppression. (SBCM at 9.} Even assuming
such a showing is necessary, Nationstar has presented undisputed evidence showing such fraud,
unfairness, or oppression existed. At the onset, the HOA was aware of the market value of the
property and mtentionally decided to undervalue the property at the HOA sale. (See NMSJ at Exs.
G-H.) Additionally, the HOA unfairly and fraudulently added additional amounts to the lien for
violations and fines, i direct violation of NRS 116.31162(5). (NMSJ Ex. L)} Last, the notice of
trustee’s sale failed to identify the amount necessary to satisfy the lien as of the date of the proposed
sale, in direct violation of NRS 116.311635(3)a). (NMSJ Ex. F.) Last, the HOA has admitted it
mmproperly added violation fine amounts to the amount due, n direct violation of NRS
116.31162(5). (NMSJ atEx. 1)

B. Saticov Bav Cannot Relv en the Deed Recitals fo Validate an Invalid Sale.

Saticoy Bay's argument that its alleged interest in the property is protected by the recitals in
the foreclosure deed lacks merit. The recitals contained in the foreclosure deed are not conclusive
proof that all requirements of law have been satisfied. Specifically, Saticoy Bay's countermotion for
summary judgment should be denied and Nationstar's motion for summary judgment should be
granted because (1) the foreclosure deed's recitation of comphiance with the HOA Lien Statute is not
a substitute for actual compliance, and (2) the foreclosure deed's recitals are unsupported legal
conclusions not entitied to the NRS 116.31166 presumption.

1. The foreclosure deed's recitation of compliance with the HOA Lien
Statate is not a substitute for actual compliance.

Saticoy Bay's contention that recitations of compliance with the HOA Lien Statute excuses
the HOA from actually complying with the statute's notice provisions overlooks the requirements of
NRS 116.31166(3). Saticoy Bay's reading of NRS 116.31166 ignores an axiomatic proposition: no
part of a statute should be construed to render another void. See Harris Assocs. v. Clark County Sch.
Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003); Banegas v. State Indus. Ins. System, 117 Nev.
222, 229, 19 P.3d 245, 250 (2001) ("IWiords within a statute must not be read in isolation, and
statutes must be construed to give meaning to all of their parts and language within the context of the
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purpose of the legisiation.”). Further, where statutory provisions may be viewed as conflicting, they
must be harmonized. See, e.g. Int'l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. County of
Washoe, 124 Nev. 193, 201, 179 P.3d 556, 561 (2008); Ackiin v. McCarthy, 96 Nev. 520, 523, 612
P.2d 219, 220 (1980) (" An entire act must be construed in Light of its purpose and as a whole.").

Ignoring these two maxims, Saticoy Bay reads NRS 116.31166(1)+2) to mean that an
HOA's comphance with the HOA Lien Statute rests solely on if reciting compliance with the statute's
notice provisions in a foreclosure deed. (See SBCM at 5-8.} According to Saticoy Bay, because the
foreclosure deed in the instant case contained these recitations, it is entitied to summary judgment on
without producing any evidence of actual compliance with the HOA lLien Statute. (See id)
However, Saticoy Bay's interpretation is flawed because it would render the following subsection—
NRS 116.31166(3)—void.

Saticoy Bay essentially argues the recitals i the foreclosure deed are conclusive proof the
foreclosure extinguished Nationstar's Deed of Trust under NRS 116.31166(1}(2). (See SBCM at 5-
8.} Saticoy Bay's argument ignores NRS 116.31166(3)s requirement the foreclosure sale be
conducted pursuant to NRS 116.31162, 116.31163, and 116.31164 to vest the purchaser at the HOA
foreclosure sale with title to the property. The Nevada Supreme Court has explained that the
Legisiature's use of "pursuant to" means "in compliance with; in accordance with; under...[a]s
authorized by, under...[i]n carrying out.” In re Steven Daniel P., 129 Nev. Adv. Op. 73, 309 P.3d
1041, 1044 (2013) (gquoting Black's Law Dictionary at 1356 (9th ed. 2009)). The court further
explained that "pursuant to” is a "restrictive term”™ that mandates compliance. /d. at 1044,

Here, by using the phrase "pursuvant to” in NRS 116.31166(3) with reference to
NRS 116.31162, 116.31163 and 116.31164, the Nevada Legislature mandated compliance with
those statutes. Consequently, an HOA's foreclosure sale does not vest title without equity or right of
redemption unless the HOA actually complied with NRS 11631162, NRS 116.31163, and
NRS 116.31164, not just NRS 116.31166(1).

In contrast, Saticoy Bay's interpretation of NRS 116.31166 not only renders the notice
requirements of NRS 116.31162, NRS 116.31163, and NRS 116.31164 meaningless, it also would

fead to absurd and unjust results. Following Saticoy Bay's logic, an HOA could fail to record any of

3
AA245




AKERMANLLP
11668 Fown Center Drive, Suite 330

LAS VEGAS, NEVADA 80144

TEL.: (702) 634-3000 - FAX: (702) 380-8572

the three notices the HOA Lien Statute requires, falsely recite they did in fact record the notices, and
the court would be forced to hold that the notices were in fact recorded, even if the opposing party
produced nrefutable evidence that proved the recitals were false. And there is no limiting principle
to Saticoy Bay's position; & dishonest HOA could collude with a dishonest purchaser to sell property
without any proper announcement to the current owner or other security holders and still take title to
the property free and clear under the aegis of a patently false, vet "nrefutable” recitation. The
Nevada Legislature could not have possibly intended such unjust consequences.
2. The Trustee's Deed's recitals are unsupported legal conclusions not
entitled to the NRS 116.31166 presumption,

Additionally, Saticoy Bay is not entitled to the NRS 116.31166 presumption regarding notice
because the foreclosure deed contains only unsupported legal conclusions. Saticoy Bay relies on the
minimal recitations in the foreclosure deed that, pursuant to NRS 116.31164 and 111631166, are
allegedly "conclusive proof” that proper notice was provided and proper procedure was followed.
(See Opp. at 5-8.) However, the foreclosure deed provides no facts regarding notice. (See NMSJ
Ex. G.) Rather, it contains only legal conclusions not subject to the "conclusive proof™ standard of
NRS 116.31166(1). (See id.)

NRS 116.31166(1) is modeled after the Uniform Common Interest Ownership Act. UCIOA
makes clear that "a recital of the facts of nonpayment of the assessment and of the giving of the
notices required by this subsection are sufficient proof of the facts recited. . . " UCIOA § 3-
116(1)(4) (emphasis added). Nothing in UCIOA or NRS 116.31166(1) allows a purchaser to rely on
unsupported legal conclusions regarding compliance with the statute.

Per NRS 116.31166, the deed recitals’ entitled to conclusive proof of the matters recited are
limited to: (a) default, (b) the clapsing of the 90 days, and (¢) the giving of notice of sale.

NRS 116.31166(1). Here, the pertinent "facts,” such as actual dates, are not cited in the Trustee's

' The common meaning of "recital” is a formal statement of relevant facts. See Black’s Law Dictionary 1435
(Rev. 4¢h. Ed. 1968) ("Recital: The formal statement or setting forth of some matter of fact, in any deed or
writing, In order 0 explain the reasons upon which the transaction is founded . . . The formal preliminary
statement in a deed or other instrument, of such deeds, agreements, or matters of fact as are necessary to
gxplain the reasons upon which the transaction is founded.™).
6
AA246




AKERMANLLP
11668 Fown Center Drive, Suite 330

LAS VEGAS, NEVADA 80144

TEL.: (702) 634-3000 - FAX: (702) 380-8572

Deed—the presumption described m NRS 116.31166(1) and UCIOA § 3-116(1)X4} 1s therefore
mapplicable.

Specifically, Saticoy Bay's foreclosure deed does not attest to any facts showing compliance
with the following requirements of the HOA Lien Statute: (1) that the Notice of Delinguent
Assessment was mailed; (2} that the Notice of Default was served by certified mail on the owners of
record and all parties of interest that requested notice; (3) that 90 days passed between the mailing of
the notice of default and the publishing of the Notice of Sale; (4) proof of mailing of all notices as
required by law; (5) posting of the Notice of Sale on the Property; (6) posting of the Notice of Sale
i three public places for twenty consecutive days prior to the foreclosure sale; or (7) the publishing
of the Notice of Sale in a newspaper for three consecutive weeks prior to the sale. (Countermotion
Ex. G See also NRS 116.311635(1)a).

SFR contends the following passage in the Trustee's Deed is "conclusive proof” of all seven
requirements: "Defaunlt occmred as set forth in @ Notice of Default and Election to Sell, recorded on
06/24/2010 as instrument number 0002131 Book 20100624 which was recorded in the office of the
recorder of said county. Red Rock Financial Services has complied with all requirements of law
including, but not limited to, the elapsing of 90 days, mailing of copies of Lien for Delinguent
Assessments and Notice of Default and the posting and publication of the Notice of Sale.” (SBCM
at 6:1-4.) This self-serving, conclusory allegation is entitled to no presumption under NRS
116.31166.

The Alaska Supreme Court, interpreting the same UCIQA provision at issue here,” rejected
the argument that conclusory allegations in a foreclosure deed are entitled to any presumption in
Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986). There, the appellants alieged that under Alaska's

applicable statute, the recitals in the foreclosure deed were conclusive evidence of comphiance in

? The SFR Investments Court noted that other states’ cases interpreting UCIOA provisions are particularly
persuasive because one purpose of adopting a uniform act is "to make uniform the law with respect 0 its
subject matter among states enacting it." SFR Investments, 334 P.3d at 410 ("[11In addition to the usual tools
of statutory construction, we have available ... other states’ cases to explicate NRS Chapter 116."). Like
Nevada, Alaska has adopted and cumrently uses the 1982 wversion of UCIOA, See eg.,
htep:/Awww aniformiaws. org/LegislativeFactSheet aspx Mitle=Common® 201 nterest%200wnership%20 Act%2
(3 (1982).
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favor of bona fide purchasers. Id. at 783. The deed 1n that case—strikingly similar to the Trustee's
Deed at 1ssue here—stated:

All other requirements of law regarding the mailing, publication and

personal delivery of copies of the Notice of Default and all other

notices have been complied with, and said Notice of Sale was publicly

posted as required by law and published in the Anchorage Times on
August 26 and September 2, 9, and 16, 1980.

Agreeing with the respondents’ arguments that the recitals in the deed concerned legal, not factual
conclusions, the court concluded that "what is required 1s & recital of fact specifying what the trustee
has done, not a mere conclusory statement that the trustee has complied with the law.” Id. at 785,

Like the foreclosure deed in Rosenberg, the foreclosure deed in this case presents no facts
entitled to the presumption that the HOA complied with the notice provisions of the HOA Lien
Statute. It does not provide, for example, what notice was given, when notices were given, the facts
concerning the default which led to the foreclosure, or any detail regarding the conduct of the sale.
Because the foreclosure deed does not provide the proper factual recitations, it is not entitled to any
presumption under NRS 116.31166(1).

C. Nationstar s entitled to summary judgment because the HOA Lien Statute is

facially unconstitutional,

Nationstar is entitled to summary judgment because the HOA Lien Statute is facially
unconstitutional under the Due Process Clause. Under binding Nevada law, the non-judicial
foreclosure of an HOA lien conducted under a statute and not any agreement between the parties is a
form of state action that must comply with the requirements of due process. The HOA Lien Statute
fails to meet these constitutional requirements. It does not mandate that mortgagees receive actual
notice of the pendency of the HOA foreclosure sales that purportedly extinguish their property
interests, as required by the Due Process Clause.

1. The HOA Lien Statute is facially unconstitutional because no set of
circumstances exist under which a request-notice statute satisfies the Due
Process Clause,
To succeed on a facial challenge to a statute, "the challenger must establish that no set of

circumstances exist under which the [statute] would be valid." United States v. Salerno, 481 U.S,
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739, 745 (1987). The statute is unconstitutional because it requires morigagees to opt-in to their due
process rights by requesting notice of a foreclosure sale that can eliminate their property interest.
The United States Supreme Court has held that, "under all circumstances,” the Due Process Clause
requires that foreclosure statutes mandate actual notice of a pending foreclosure sale to any

mortgagee whose security interest may be extinguished by that sale. Mullane, 339 U.S. 306 at 314,

Mennonite, 462 U.S. at 800. Accordingly, "no set of circumstances exists under which" a

foreclosure statute can be wvalid unless it requires actual notice "under all circumstances” to
mortgagees whose property interest may be extinguished by the statutorily-authorized foreclosure.
See Salerno, 481 US. at 745, For every case, the HOA is exempted from providing the notice that is
required.  Opt-in provisions such as the ones contained in the HOA Lien Statute have been
universally condemned as violative of the unambiguous Due Process standards espoused in Mullane
and Mennonite. See, e.g. Island Fin., Inc. v. Ballman, 607 A.2d 76, 81 (Md. Ct. Spec. App. 1992)
("Constitutional due process protection does not exist only for those who follow the notice statute
but encompass all interests that may be affected by a state action.™); Wylie v. Patton, 720 P.2d 649,
655 (Idaho 1986) (holding opt-in scheme unconstitutional because the Constitution requires notice
"both to mortgagees of record who have requested such a notice and to mortgagees of record who
have not requested such a notice™).”

The law which Saticoy Bay claims extinguished Nationstar's deed of trust does not meet
minimum due process requirements. Because the HOA Lien Statute does not require a mortgagee

receive actual notice prior of a foreclosure sale that purportedly extinguishes its property interest, the

See also Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.J. 1988} ("We conclude that a person's
entitlement to the notice re{;ulrcd by due process cannot be conditioned on the requirement that he request
"y, Reeder & Assocs. v. Locker, 542 N.E2d 1371, 1373 (Ind. Ct. App. 1989} ("{A]ffez Mennonite a
mortgagee is required to zeeei_ve actual notice of a tax sale unless the morigagee's address is not reasonably
identifiable.”); City of Boston v. James, 330 N.E.2d 1254 (Mass. App. Ct. 1988) (holding that a "shifiing of
responsibility” from the foreclosing party to the morigagee is unconstitutional "even when the persons
deprived of notice are sophisticated and knowledgeable™y; Seartle First National Bank v. Umatilia County,
713 P.2d 33 (Or. App. 1986) {(holding that statute permitting notice only to mortgagee who makes request
unconstitational as violating affirmative duty to provide notice); In re Foreclosure of Tax Liens, 103 A.D.2d
636, 640 (N.Y. App. Div. 1984} ("The Erie County statates create a real danger that a morigagee will be
forever divested of his property without ever leamning of the impending foreclosure.”); United States v.
Malinka, 685 P.2d 405, 409 (Okla. Civ. App. 1984) ("Mennonite clearly places the onus on the State to
provide notice notwithstanding that a mortgagee might take steps to protect its own inferest.”).

9
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statute 15 mvalid on 1fs face, i turn invalidating the HOA's foreclosure. Accordingly, this Court
should grant summary judgment in favor of Nationstar.

2. HOA foreclosures are subject to due process constraints because
eliminating property rights solely through statutory authority is a state
action.

Saticoy Bay contends the non-judicial foreclosure at issue lacks a state actor and action to
justify application of the Due Process Clause of the U.S. and the Nevada Constitutions. (SBCM at
12-13.) Saticoy Bay is incorrect. First, Saticoy Bay disregards & decision of the Nevada Supreme
Court finding due process 18 required where the challenged "taking"” by a private party is pursvant o
state authorization. J.D. Constr. v. IBEX Int'l Group, 240 P.3d 1033 (Nev. 2010). Specifically, the
Nevada Supreme Court has held in an analogous circumstance that the Due Process Clause applies
even where no state actor directly participates in the proceeding that deprives the plamtiff of its
property interest. /d.

In J.D. Construction, a private party recorded a mechanic’s lien on the property of another
private party. No state actor was directly invelved in placing the lien, yet the Nevada Supreme
Court held that "[a] mechanic's lien is a 'taking’ in that the property owner is deprived of a significant
property interest, which entities the property owner to federal and state due process.” Id. at 1040
(citing Connolly Dev't, Inc. v. Superior Court, 353 P.2d 637, 645 (Cal. 1976) (holding that private
party’s imposition of a "stop notice” lien involved "significant state action” because the imposition is
"encouraged, indeed only made possible, by explicit state authorization.)). J.D. Construction
provides sufficient binding authority that due process is invoked here. Where a statute duly
authorized by the Nevada Legislature delegates to a private party the right to deprive another private
party of "a significant property interest,” whether through recording a lien or foreclosing on one, the
property owner is entitled to "federal and state due process.” Id.

Similarly in Connolly, the California Supreme Court held that there was "no question™ that
the state-law "stop notice” lien at issue-which could be enforced by a purely private procedure
"without filing or recordation before any state official™"involve[d] significant state action™ and

triggered due-process protections. /d. at §15. The Connolly Court expressly rejected arguments that
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i

the lien did not involve state action, noting that the private enforcement procedure ™'is not just action
against 4 backdrop of an amorphous state policy, but is instead action encouraged, indeed only made
possible, by explicit state authorization.™ Id. at 815 & n.14 (quoting Klim v. Jones, 315 F. Supp.
109, 114 (N.D. Cal. 1970)).

Like the liens in J.D. Construction and Connolly, the taking and extinguishment of a deed of
trust through the HOA Lien Statute is possible only because of these statutory provisions,
demonstrating clearly that the right to take the mortgagee's property was created by the Nevads
Legislature, which is plainly a state actor. Without the HOA Lien Statute, a deed of trust would
have priority over the HOA lien and any foreclosure of the HOA lien could not extinguish the more
senior rights. Saticoy Bay does not cite J.D. Construction or, indeed, any binding authority of the
Nevada Supreme Court in support of its argument that the HOA's foreclosure did not trigger the
protections of due process.

Next, Saticoy Bay's assertion that the non-judicial foreclosures at issue lack a sufficient state
action to justify application of the Due Process Clause of both the U.S. and Nevada Constitutions
also fails. The precedent cited by HOA discussing non-judicial morfgage foreclosures is entirely
distinguishable because those cases involve private, contractual rights, which are merely regulated
by non-judicial foreclosure laws. In contrast, the HOA Lien Statute does not merely regulate the
enforcement of contractual rights, but rather imposes a non-contractual, non-judicial foreclosure
right that would not exist but for the state statute.

Saticoy Bay entirely ignores the differences between Nevada's non-judicial foreclosure
scheme for deeds of trust and the HOA Lien Statute. HOA's reliance on Charmicor v. Deaner, 572
F.2d 694 (9th Cir. 1978), for example, is misplaced. Although Charmicor might seem applicable
because it addressed a general Nevada statute on non-judicial deed of trust foreclosures, the
similaritics between the Nevada statute in Charmicor and the HOA Lien Statute end there.
Charmicor itself, along with the cases it relies upon and the cases that interpret it, convincingly
demonstrate that it has no applicability here.

The Charmicor court held state action was not present because a non-judicial deed of trust

foreclosure is a procedure agreed upon by private parties, and the state merely restricts and limits
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the right to non-judicial foreclosure. Id. Indeed, the Ninth Circuit relied 1n its interpretation on
United States v. Hertz, Inc. v. Niobrara Farms, 41 Cal. App. 3d 68, 87 (1974}, which held that the
Due Process Clause is not implicated by a non-judicial mortgage foreclosure under California law
because "{ilt 1s accomplished entirely pursuant to procedures agreed upon in advance by the parties.”
Id. at 87 (emphasis added). The Ninth Circuit returned to Charmicor more recently, considering a
Hawaii non-judicial foreclosure statute, and pointed out that non-judicial foreclosure statutes do "not
confer the power of sale, but merely authorize] | the parties to contract for the express terms of
foreclosure upon default™ Apao v. Bank of N.Y., 324 F3d 1091, 1095 (9th Cir. 2003} (citing
Charmicor, 572 F.2d4 at 695). It is clear that these cases depend on the fact that two parties
voluntarily agreed by contract to permit the exercise of foreclosure and sale remedies non-judicially.

These decisions have no application here because this case is not one where the parties
agreed by contract o the private remedy of non-judicial foreclosure. Nationstar is not a consenting
party who agreed to a purely private remedy based on a contractual agreement. There is no
agreement between Nationstar or the mortgage owner, on the one hand, and the HOA on the other,
Rather, under the HOA Lien Statute, the morigagee’s property interest 1s extinguished as a resultof a
statute which sets a super-priority, regardless of any underlying contract to which the holder of a
first deed of trust, or even the homeowner, is a party. But for the HOA Lien Statute, mortgagees
could not have their constitutionally-protected property interest extinguished by an HOA.

Where property rights are extinguished by private action authorized solely by a state statute,
the state action requirement is satisfied. Culbertson v. Leland, 528 F.2d 426, 432 (9th Cir, 1975). In
Culbertson, the Ninth Circuit held that a private seizure of property pursuant to an innkeeper’s lien
statute constituted state action. /d. at 432. The Arizona statute at issue in Culbertson authorized the
keeper of a hotel or lodging house to seize, without notice or judicial procedure, the personal
property of a lodger who failed to pay rent. Zd. at 427. The court held that the state action
requirement was met because the parties "had no contractual relationship concerning [the] property,”
and consequently it was the statute, and not a private agreement, that "was the sine gua non for the
activity in question.” Id. The court distinguished cases where a "written instrument defined the

rights of the parties,” and thus "can be left and has traditionally been left to private hands.” /d. at
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431, In those cases, the court explained, "the written agreement of the parties set forth their
respective rights and liabilities; the statute merely reiterated and confirmed their arrangement,” and
thus the repossession "did not deprive [the debtor] of any rights which he had not ahready yielded
voluntarily and for consideration.” /d. at 432. The innkeeper and the tenant, like the holder of a first
deed of trust and the HOA, had not contracted to permit the non-judicial seizure. That seizure was
authorized solely by state statute. As a consequence, "the state's involvement through that statute is
not insignificant,” and thus constituted state action. /d.

Here, the state of Nevada has more than merely acquiesced in private conduct. Nevada 18
overtly involved every aspect of HOA super priority lien foreclosure, except foreclosing on the
property itself. First, Nevada has imposed an obligation to pay sums due on a lien onto a party who
has no connection fo the debt. Nationstar is not a unit owner. Nationstar does not have any
agreement fo step into the shoes of the unit owner. Second, the State of Nevada created a super
priority association lien unknown at common law. Third, the lien's priority was lengthened in 2009
from six to nine months specifically to benefit the State of Nevada, which feared the cost of
providing services could shift from planned communities to the state. Fourth, the super priority lien
is also regulated and enforced through state law. See NRS § 116.31162; See NRS § 116.31164.
Fifth, the state of Nevada has forbidden HOA and secured lenders from reaching any agreement that
may affect the super priority lien. The state action requirement is met here.

The mortgagees whose property interests the HOAs purportedly extinguish are not bound by
contract; mortgagees have not yielded their property rights to HOAs “voluntarily and for
consideration.” Instead, like the innkeeper in Leland, the sole source of an HOA's ability to
extinguish a mortgagee's property interest is statutory—namely, the HOA Lien Statute.
Accordingly, a foreclosure pursuant to the HOA Lien Statute is a state action, and is thus subject to
the Due Process strictures of both the Nevada and federal constitutions.

i
i
i
i
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3. NRS 116.31168 is a request-notice provision and incorporation in limited
circamstances of certain provisions of NRS 107.090 does not render it
otherwise.

The HOA Lien Statute does not require mortgagees be provided with actual notice of HOA
foreciosure sales, but rather explicitly states mortgagees are only entitled to notice if they request
notice in advance. See NRS 116.31163(1)-(2); NRS 116.31165(1)b)(1)~(2). These are the
hallmark of request-notice provisions and cannot be negated.

Saticoy Bay contends that NRS 107.090 is incorporated into NRS 116 wholesale. (SBCM at
13-19.) This is plainly incorrect. Saticoy Bay's claim is refuted by the plain langoage of the statutes
and would render multiple statutes superfluous. Additionally, the Nevada legislature recently
amended NRS 116.31168 to remove any mention of NRS 107.090 and make clear that the opt-in
procedure applies to both notices of defaunlt and sale. See S.B. 306 § 7, 2015 Leg., 78th Sess. (Nev.
2015). The legislature contemporancously amended NRS 116.31163 and 116311635, which are
applicable to foreclosures where notices of default or sale are recorded on or after October 1, 2015,
to require copies of the notices be mailed to all lien-holders of record prior to recordation of the
notices. See id. §§ 3-4, 9(1). The need for these amendments confirms that the HOA Lien Statute
did not previously require such notice,

D. Nationstar is Entitled to Summary Judogment Because NRS 1163116 is

Unconstitutionally Vague,

Saticoy Bay argues NRS 116.3116 could not be void for vagueness because Nationstar was
on notice its lien could be extinguished prior to the Nevada Supreme Court's decision in SFR.
(SBCM at 20-23.) However, such an argument mischaracterizes the state of the law surrounding the
pre-SFR landscape.

As noted in Nationstar's motion, A law that does not give a person of "ordinary intelligence
fair notice” of what the law forbids or requires is unconstitutionally vague and violates due process.
Carrigan v. Comm'n on Ethics, 129 Nev. Adv. Op. 95, 313 P.3d 880, 884 (2013) (citing State v.
Castaneda, 126 Nev. Adv. Op. 45, 245 P.3d 550, 553 (2010) (quoting Holder v. Humanitarian Law
Project, 561 U.S. 1, 18, 130 S. Ct. 2705, 2718 (2010))). As recognized by the SFR court, prior to its
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decision, both the state and federal judiciary within Nevada disagreed as to whether failure to pay
the super-priority amount extinguished a first-position deed of trust. SFR Iavestments Pool I v. U.S.
Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 412 (2014) (collecting cases).

In fact, cases throughout this jurisdiction continue to further evidence the complete lack of
direction from NRS 116.3116. Specifically, courts, HOAs, and senior lienholders continue disagree
as to what amounts are included in the super priority lien; whether an HOA is permitted fo provide
the senior lienholder with information related to a delinguent assessment lien; what constituies an
adequate description of the lien in the required statutory notices; and whether the entire scheme
violates due process.

This court cannot even profess to reach consistent decisions as to the contours of the statute,
much less could a person of ordinary intelligence. As a result, summary judgment against Saticoy
Bay and in Nationstar's favor is appropriate.

iL CONCLUSION

This Court should grant Nationstar's Motion for Summary Judgment and deny Saticoy Bay's
Countermotion for Summary Judgment because the sale was commercially unreasonable, as
evidence by the grossly inadequate sales prices coupled with other indicia of the HOA's lack of good
faith in the sale. Further, the HOA Lien Statute is facially unconstitutional under the Due Process
Clause and unconstitutionally vague.

DATED this 8th day of October, 2015.

AKERMAN LLP

s/ Ariel . Stern
ARIEL E. STERN, ESQ.
Nevada Bar No. 8276
ALLISON R. SCHMIDT, ESQ.
Nevada Bar No. 10743
AKERMANLLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Defendants Nationstar Mortgage,
LLC
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LAS VEGAS, NEVADA, THURSDAY, QCTOBRER 22, 20315, 10:07 A.M,

THE COURT: Case No. A-14-~702%938. This i1s Saticoy

Pay LLC Series 2227 Shadow Canvon, plaintiff, versus

Nationstar Mortgage, LLC, et al. Okay.

behalf of

MR, BOHN: Michael Bohn for plaintiff.

THE COURT: Good morning.

MR. SHEVORSKI: Steven Shevorskl of Akerman on
Nationstar Mortgage, Your Honor.

THE COURT: Thank vyou.

MR. STERN: Ariel Stern for Natlonstar.

THE COURT: All right. And so iit's Natlonstar

Mortgage's Motion for Summary Judgment, and Countermotion by

plaintiff

tentative.

for Summary Judgment. You have my wrliien

MR, SHEVORSKI: We do, indeed, Your Honor,

THE COURT: All right. S$So you see that I'm inclined

to deny your motion., I did, you know, look at your additional

arguments

regarding state action and addressed those., And

given that, I'm inclined to grant the countermotion for

summary dudgment, so.

MR, SHEVORSKI: I understand, Your Honor, And I'm

relatively new to the case, And what T would say, you know,

having read your tentative where I think at a minimum, we were

the moving party here, We believe tha? under Restatement of

Mortgages,

subsection {8} -—- 8.3, comment B, that a sale in

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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this particular instance, because 1t 1s below -~ the
undisputed evidence shows that 1t's below the 20 percent
barrier based on the fair market value of the property at the
time of the sale. We provided expert festimony as to that,
and that's an undisputed fact. We belleve that alone, on a
summary Judgment matter, because 1t 1s below the 20 percent
matter threshold, it should be dispositive.

One thing if -- to address the countermoiion that I
would argue, that I didn't see In the briefs, and I apologlze,
I hope vou'll entertain it ls, 1t 1s common in Nevada through
the Golden =-- I think it == T can't pronounce 1t very well so
1711 call it the Golden -~ the Golden case -- that you need
price plus something in order to set aside a sale, and that's
from the Deed of Trust foreclosure context,

Here there is price plus something, and so you have
an extremely low price., And there is a nexus to the something
here and that is, no cry out -— no cry out from the auctioneer
teiling the bidders what they're buying.

gz the super priority satisfied, is there a dispute
over the suyper priority, has there been a tender, has there
not been? And that is material information that is being
withheld from the bidders, and there is a nexus between that
and the low price itself because no one can know what they're
buying., All they are getting is a beed without warranty that

says nothing about -- and it says, without warranty,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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It goes farther than the statute, actually, Your
Honor., The deed goes farther than the statute., It szavys,
without warranty as to encumbrances or anything else. 3o they
cannot know. And as an auctioneer, you need to tell the whole
truth about your article, what you're szselling, because bidders
rely on it., You can’'t sell a Rembrandt and not -—-

THE COURYT: But isn't —— ign't that why there was a
iow price, because they did -- because they know about these
possibilities and that was what was happening with all of
these that, you know -~

MR, SHEVORSKI: That's an important point, Your
Honor, and 1'd like to address that,

THE COURT: Okay.

MR, SHEVORSKI: This 1s something different, Your
Honor. And I -- and Mr. Bohn, we had a -- we had a trial here

in the Teleagraph Road Trust matiter, Mr. Haddad testified under

cath, ves, that we all knew that -- that there could be --
that the Court before September 18, 2014 could rule that the
super priority cannoct extingulsh a Deed of Trust.

But this is different, because even 1f, when the SIR
case came out the way it did, this is in addlition to that,
because no court has ever ruled that my client can't protect
itself through tender. No court has ever ruled that there's
nothing my client can do or not do that would protect litsell

prior to the sgale., SFR itself, in the verv filrst line, says

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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the super priority is up to nine months,

And further down in the opinion the majority wrote
that, we're surprised that U.3. Bank they -- all they had to
do was pay nine months or pay the whole thing off, It's in
the disiunctive,

Now, keeping that information guiet from the
auvction., This is different, This is not whether or not a
super pricority could extinguish a Deed of Trusit, this is
additional information that those bidders -- that the
structure of the sale itself is keeping from those bidders and
that was not -- and that could've been remedied, could have
been remedied by a cry out saying, no tender here, you're
buying this free and clear. No one has talked to us from the
Pank. And that is material information that ils being withheld
that is price plus, under the Jurlsprudence of the Nevada
Supreme Court dealing with foreclosures.

Now, there is some talk that commercial
reasonableness doesn’'t apply to Chapter 116. I'd lilke to take
a little bit of issue with that. It absolutely does, because
if vou lock at the legislative history in 1%%1 when -~- and
itte AR 221, if vou look at the -~ there's actually a
spreadsheet, almost an BExcel spreadsheet 1f 1t exlisted at the
time, in that legislative history that says where they are
drawing the Doctrine of Good Failth from. And i1t 1s a Uniform

Commercial Code principle. It's in Article 2. And Article 2

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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a2

ig carried over into Article 9,

And so absolutely there i3 a2 commercial
reasonableness standard, and that's what in the Supreme Court
of Vermont they were drawing from. They were sayving when they
-— in the Will case where they set aside -- they didn't say,
you know, gosh, you know, maybe the sale is voidable,

They said, because there was price plus in that
instance, that material informatrion was withheld, we are
setting the sale aside as void, because there i3 a Doctrine of
Good Faith under the Uniform Common Interest Ownership Act,
And that was in a state, Your Honor, that did not have the
legislative history that we do,

Here, the legislature, in great detail, told us
where theyv're getting every single provislion of this statute.
And thev tried to do it in a way that was different from the
cther uniform states.

THE COURT: But that case dealift with foreclosure
against the owner of the property where the owner =-- am I
wrong? I mean, tell me if I'm wrong.

MR. SHEVORSKI: HNo, vou're correct.

THE COURT: Where the owner 1ls disputing the
foreclosure and saving, vou took my house, and that the sale
was a bad faith sale and we don't have --

MR. SHEVORBEKI: Sure.

THE COURT: - the same facts.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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MR, SHEVORSKY: Sure. But T would say that the
distinction from, in what I would call an Article 3 context,
the standing argument, we do have sianding here to set aside
the sale because we have an actual injury, in fact, the loss
of our ceoliateral., And we have —-—- and there is
redregsability., We have -—- there can be a remedy that fixes
it, You could return the parties, meaning, the unit owner and
the interested lienholders. to the status gquo ante., S0 we
certainiy have an injdury, in fact. We certainly have the
chance for this Court to provide some redress,

S50, ¥ believe there's a very sirong argument Lo be
made that we have standing, And, indeed, in this contexit, if
we're talking in a 14th Amendment procedural due process

context. And that's like the point of Mullane vs. Hanover

Trust case, because it wasn't -- 1f wasn't a homeowner coming

in there, it was interested creditors who the Court saild, ves,
vou can come into Court, and 1f vou don'it get proper noitlce,
vou can come into Court and set aside that sale. That's what
we attempt to do here.

And because a creditor ls Injured where a sale 1s
done improperly, and that's what we belleve occurred here.
And we believe that in this particular -~ at a minimum, there
is a genuine issue of material fact to show that because there
was no cry out and, indeed, the testimony in deposition with

Red Rock Financial Services 1s, theyv agreed with us at the

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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time 0f the sale that they were not eliminating the bDeed of
Trust, and s¢ there was no reason for them fto cry out,

Now, good intentions aside, that shows they were not
crying out. That shows they were withholding that information
from the bidders, and they had no idea, separate and apart
from how the SFR case was going to come out, Even if they won
on SFR, SFR said the Bank can protect itself,

And we are arguing in this case, and we think we
have a -- we have the right to argue before the trier of fact,
that it was the withholding of that information which is the
nexus that is part of the -- I'1l call it the salable of the
things that should've been done at that sale, which caused the
iow price, in addition to the uncertainty as Lo what
116.3116(2) (¢} meant.

Separate and aparit from that, there was an
irregularity in the sale where desplie the best intentlons of
the trustee, they withheld materizl information from the
bidders which chilled the bidding, because even 1f they
thought in thelir wildest dreams that SIFR was going to come out
the way it did, thevy still had to account falsely for a risk
that they could be eliminated 1f the Bank protected liself and
Red Rock didn't say anvthing. That 1s the nexus. That 1s the
price plus that we believe at a minimum creates a genuine
issue of material fact that ils worthy of going to trial.

Secondly, on state actilion, 1 read Your Honor's

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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opinion,

THE COURT: Um-hum,

MR, SHEVORSKI: The one thing T would say to iake
this out of the Apa¢ case in the Ninth Circuit, which is a
bank forecliosure case, and it's good, because it does deal
with Chapter 147. But one thing that i1s different is, we have
Chapter 278, we have the Clark County Code, which essentially
says, if vou're going to develop property in Clark County, and
you want your map approved for your development, if you have
any kind of landscaping whatsoever, if you have a private
street, vou have to form an HOA,

Now, that is the first part., That is state action,
It is causing the creation of these entities, That is a state
policy to force the formatilon of HOAs.

State action agailn arilises in 2009, by Assenblyperson
Spiegel in her testimony on AR 204 in April of that vear.
Assemblyperson Spiegel expressly on the record -- and 1 know
this isn't in the brief and I'11l certalnly glve ==

THE COURT: This ls new information.

MR. SHEVORSKI: I ==

THE COURT: QOkay?

MR, SHEVORSKI: You know, we're a large firm.
Sometimes I get called to these things.

MR, STERN: Mr. Shevorskl's our guru on state acilon

which is why he's in this.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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THE COURT: Well, you know what? Maybe it would be

better to allow some additional briefing since this wasn't
addressed initially,

MR, SHEVORSKI: I'd be —— I'd —-— that would be —-
that would be wonderful,

THE COURT: It'g -—-

MR, SHEVORSKI: I certainly -—-

THE COURT: It'g -—-

MR, SHEVORSKI: Mr, Bohn's a friend of mine. I
don't want to sandbag him, but I have read the -~

THE COURT: No, I would want him to be able vo ——

MR, SHEVORSKY: Absolutely,

THE COURT: -~ address the very -—-

MR, STERN: And we appreciliate the Court's ==

THE COURT: == issues you're ralsing.

MR, STERN: =-=- willingness to allow us fo subnilt
that additional briefing, Your Honor. Ti's discretlionary.

THE COURT: Mr. Bohn?

MR, BOHN: I'd rather just have yvou grani the moilon

on -=- my Countermotion for Summary Judgmeni, as much as I

enjoy coming here and hanging out with Steve and Ariel, 1f ==

vou know, [ == well, Mr. =-- well Mr. Shevorskl ls very
persuasive and passionate about what he says.

I vou want additional briefing, I'm not going to

argue, I still == I am confident in the position of my client

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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11
in this case. And he's got some very unigue arguments which
are well thought out, but I really don't think they hold water
in any event. So if he wants to raise additional arguments
and you're inclined to give him additional time, certainly,.

THE COURT: Well, I1'd like to -—- yeah, I'd like to
consider those additional arguments since overall I've just
been ruling that I don't think there's state action so —-—- that
we can't reach procedural, you know, a lack of procedural due
process, because we don't have a state action. So this is the
first time I'm hearing this information and I certainly
wouldn't rule without giving you an opportunity to actually
brief it, And I -- frankly, I want to read the cases and look
at what your arguments are on paper and it's -— where I have
time to consider it more than on the flv here, at this point,
when it hasn't ==

MR, BOHN: Well, my only conditlon ==

THE COURT: ==~ been ralsed.

MR, BOHN: == is I'm out of town Thanksglving week.
I don't want anvthing scheduled that week, so.

MR, SHEVORSKI: Of course. And --

THE COURT: Probkably, nobody does.

MR, STERN: Judge Sturman 1s having us do trial that
week, so.

THE COURT: Oh, not with Mr. Bohn; somebody else?

MR. STERN: No.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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12
MR, BOHN: Yeah,
MR, STERN: No. A case thatr's near the five-year
rule and she's -~

THE COURT: Oh.

MR, STERN: -- she dropped down on the hammer on us
today.

MR, SHEVORSKI: Oh, it must be O'Mallio's {phonetic)
case.

MR, STERN: Yes,

MR, SHEVORSKI: Yeah,

THE COURT: All right., So how long do you want
then?

MR, SHEVORSKI: I could -- today's Friday. I can
have it on file by next Friday. 1T have most of 1t menorized,
SO.

THE COURT: Okay.

MR, BOHN: Next Fridav's a holilday.

THE COURT: Oh, veah, next Friday 1s a holiday.

MR, SHEVORSKI: Oh, that's right. It's Nevada day.

THE COURT: Right.

MR, SHEVORSKI: I tried fto explalin that to one of
our colleagues in Alabama the other day and he sald, that's
nothing compared to what we have.

THE COURT: OCh. Well, and as well, IT'm still

picking a jury on Day 4 in a med mal case -
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MR, SHEVORSKI: Oh, my goodness,.

THE COURT: ~-- that's going to go until November
5th, and then I start immediately a slip and fall case which
will take us into -- through my civil stack, and then I start
my criminal stack. So you don't necessarily need to rush,
because I'm not going to ~— I'm going to give Mr, Bohn ample
time. And I'm not going to have time to really look at it in
depth because I'm still in trial, too, =0,

MR, SHEVORSKI: B0, two weeksg, and ifwo weeks, and a
hearing the week after that would be fine with me,.

THE COURT: December 10th looks best for our
calendar.

THE CLERK: For the hearing.

THE COURT: For the hearing.

MR, SHEVORSKI: For the hearing?

MR. BOHN: MNovember 107

MR. SHEVORSKI: Decenber 10th.

THE COURT: December.

MR. BOHN: December 10.

MR. SHEVORSKI: Is that okay with you, Micky?

MR, BOHN: 1 Jdust had ==

THE COURT: IBspeclally, 1f they get i1t filed fairly
early then that will ==

MR, BOHN: December 10. When's my trial?

THE COURT: == glve you plenty of time.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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MR, BOHN: I have a Supreme Court settlement
conference starting at 10:00 o'clock that morning,

THE COURT:  Oh,

MR, BOHN: We can do it a week aftrer, or,

THE COURT: Yeah, that was -—- the 10th was sort of
the earliiest time, s0 the 17th would be okay,.

MR, SHEVORSKY: Does that work for you?

MR, BOHN: Yes.

THE COURT: Okay.

MR, SHEVORSKI: Okay. And we'll have our brief, so
what igs -- not this -- what is --

MR, BOHN: Two weeksg, and iLwo weeks?

MR, SHEVORSKI: Two weeks and —-- and you can have as
much time as vou need, 1 mean ==

MR, BOHN: Okay.

MR, SHEVORSKI: == we're droppling this on you, so.

MR, BOHN: All right. Well, I'm sure 1'1l]l be seeling
it again, so ==

THE COURT: ALl right.

MR. BOHN: =-- it will be added to the --

MR. SHEVORSKI: So we'll do our brief in two weeks
and then Mr. Bchn can have as much as -- time as he wants.

MR, BOHN: Two more weeks and --

THE COURT: Yeah. As long as you ==

MR, BOHN: =-- we'll see you on the 17th.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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THE COURT: ~-- give it —— get it to me, you know,
iike a week before the hearing would be nice, your brief,
Then I have time -~ I can take 1t home over ithe weekend, 100,

MR, SHEVORSKI: Okay.

MR, BOHN: Sounds like fun,

MR, SHEVORSKI: What date do I have for my brief,
Your Honor?

THE COURT: I'm sorry?

MR, SHEVORSKI: What brief -- what time do I have
for my brief to -- from -—- so it's two weeks from today. What
date is that?

THE COURT: That's -- well, today is the 22nd, and
the LHth.

THE CLERK: It will be November 5th.

MR, SHEVORSKI: Perfect. Thank you very much, and
thank vou for indulging me.

THE COURT: Thank vyou.

THE CLERK: What did vyou want though, Judge, 10:00
or 9:0407

THE COURT: At the hearing?

THE CLEREK: Yes.

THE COURT: G:00.

THE CLERK: 3¢ that's December 17th, 5:00 a.m.

THE COURT: ALl right. Thank vyou.
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MR, BOHN: 'Thank you,
MR, STERN: Thank you, Your Honor,

(Proceeding concluded at 10:25 a.m.}

* * * * *
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Attorneys for Nationstar Mortgage, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 2227 SHADOW Case No.: A-14-702938-C
CANYON, Dept.: Vv

Plaintiff, DEFENDANT NATIONSTAR
MORTGAGE, LLC'S SUPPLEMENTAL
V. BRIEF ON PROCEDURAL DUE
PROCESS AND COMMERCIAL
NATIONSTAR MORTGAGE, 1.LC; PATERNO | REASONABLENESS

C. JURANI and REPUBLIC SILVER STATE
DISPOSAL, DBA REPUBLIC SERVICES,

Defendants.,

Defendant Nationstar Mortgage, LLC (Nationstar), files it supplement brief on federal
procedural due process and the doctrine of commercial reasonableness,
MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

First, NRS Chapter 116's scheme of non-judicial HOA super priority foreclosure violates the
federal procedural due process clause. Nevada unique planning laws mandated the creation of
HOAs, such as the one in this case, that have common open space and private streets in the
development. Nevada's super priority foreclosure scheme mandated that secured lenders act as
guarantor of unit owner's obligation to pay assessments. Nevada's legislature, through purposeful

design in 1991 and 1993, then designed an opt-in super priority foreclosure scheme when actual
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notice is Nationstar's due. Second, Nevada's legislature alse violated the procedural due process
principle articulated in McKesson Corp. v. Div. of Aleoholic Beverages & Tobacco, 496 U.S. 18, 51-
52 (1989) because it created a super priority scheme designed to compel lenders to overpay the super
priority amount without creating a "clear and certain remedy” for the affected lender. Third, sale
was commercially unreasonable. The de minimus auction price is bad enough, but then HOA
compounded its error by keeping bidders in the dark about whether the senior lender tendered,
Nationstar should be able to argue to a trier of fact that there is a nexus between auctioneer's lack of
disclosure and the de minimus auction price.

STATEMENT OF FACTS

A. San City Anthem's CC&Rs Impose Upon the Community, Not the Municipality or
State Government, the Responsibility to Maintain Common Open Space,

On February 7, 2006, Pulte Mortgage, LLC recorded a deed of frust, encumbering real
property located at 2227 Shadow Canyon Drive, Henderson, Nevada 89044 (the Property), The
?fog)eny is located with Sun City Anthem, Sun City Anthem's CC&Rs are attached as Ex, A. The
CC&Rs are vital for understanding the constitutional questions before the Court.

The CC&R's provide at Article 7.2 the homeowners association's responsibility to maintain
all areas of common responsibility within the planned community. (Jd. at 33). These common open
spaces include, structures, landscaping ponds, streams, or wetlands that serve as storm drainage
systems, facilities it owns that are provided for commmon uses, and all perimeter walls that separate
lots from common areas. (/d. at 33-34), As this Court will see, this provision in the CC&Rs is no
accident. It is a requirement of Nevada state law, as a result of the same assembly bill that adopted

the Uniform Common Interest Ownership Act in Nevada, AB 221,

B. Red Roek Financial Services, Inc. Kept Bidders in the Dark Regarding Whether the
Super Priority Had Been Paid.

Nationstar deposed Red Rock Financial Services, Inc.'s (RRFS) person most knowledgeable
regarding its collection policies, (Ex. B). RRFS testified it was its policy not to provide a super
priority payoff to lenders in 2010 until 2014, (/d, at 11:3-21). RREFES further testified that it would

not accept a lender's delivery of a check for 9 months’ assessments, if the check contained language

2
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it deemed too restrictive. (Id. at 12:2-11), Finally, RRFS testified as to its understanding of super
priority from 2010 until 2014:

Q. And was that policy different in 20107

A. Yes.

Q. And can you describe how it existed in 20107

A, I did not. the super priority only applied after the first
mortgage deed of trust foreclosed.

(Id, at 9:10-14). This means that RRFS, the éuctioneer, did not inform bidders about whether the
lender had tendered, or redeemed, the super priority portion of the HOA lien. This is so because
RRFS did not even think the super priority arose, or became choate, until the lender foreclosed.

REQUEST FOR JUBDICIAL NOTICE

Nationstar requests that the Court take judicial notice of the following exhibits pursuant to
NRS 48.130(1}(b).

1. Exhibit A, The CC&Rs represent a publicly recorded document concerning the
governance of the common interest community at issue. Mack v. S, Bay Beer Distrib., 798 F.2d
1279, 1282 (9th Cir. 1986);

2. "xhibits E, F, and G. Legislative history relating to the enactment of AB 221 and
AB 204 in 2009. Aramark Facility Servs. v. SEIU, Local 1877, 530 F.3d 817, 826 n4 (9th Cir.
2008); and

4, Exhibits C and D. Published Articles Concerning Planned Unit Communities in the
United States. U.S. v. W.R, Grace, 504 F.3d 745 (9th Cir, 2007),

LEGAL DISCUSSION

L NRS Chapter 116's Non-Judicial Super Priority Scheme Violates Nationstar's Federal
Procedural Due Process Rights to Notice and an Opportunity fo be Heard.

A, Nevada Purposefully Designed an Opt-In Notice Scheme When Actual Notice is
Nationstar's Due.

1. State Action's Definifion.

There is no simple line between state action and private action. Any attempt to drawt one

violates U.S. Supreme Court jurisprudence on this issue: "If the Fourteenth Amendment is not to be

3
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displaced...its ambit cannot be a simple line between States and people operating outside formally
governmental organizations, and the deed of an ostensibly private organization or individual is to be
treated sometimes as if a State had caused it to be performed." Bremtwood Academy v Tennessee
Second. Sch, Athletic Ass'n, 531 U8, 288, 121 5.Ct. 924, 148 L.Ed.2d 807 (2001).

Whether particular private actions can be fairly attributable to the government “admits of no
easy answer." Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 172, 92 8.Ct. 1965 1971, 32 L.Ed.2d
627 (1972); "Only by sifting facts and weighing circumstances can the nonobvious involvement of
the State in private conduct be attributed its true significance.” Burton v. Wilmington Parking
Authority, 365 U.S. 715, 722, 81 S.Ct. 856, 860, 6 L.Ed.2d 45 (1961). The Ninth Circuit has
recognized four different criteria, or fests, used to identify state action: "(1) public function; (2) joint
action; (3) governmental compulsion or coercion; and (4) governmental nexus," Sutfon, Jr. v
Providence St. Joseph Med. Ctr., 192 F.3d 826, 835-836 (9th Cir. 1999). Regardless of the label

used, the challenged action must result from government policy. /d. at 833,

a. Nevada Mandated the Creation of this HOA to Govern and Maintain the HOA's
Common Open Space.

NRS Chapter 278A was Nevada's planned unit development law prior to NRS Chapter 116.
This chapter became inapplicable to common interest communities because of Nevada's adoption

through AB 221 of the Uniform Commeon Interest Ownership Act:

AN ACT relating to property; enacting the Uniform Common-Interest
Ownership Act; appropriately modifying chapters 117 and 278A of
NRS as they remain in effect for condominiums and planned unit
developments created before the effective date of this act; and
providing other matters properly relating thereto.

See 1991 Nev. Stat., Page 535.
However, NRS Chapter 278A remained relevant in one key respect because AB 221

amended NRS Chapter 278A in a key respect. AB 221 made this amendment to NRS 278A.130:

278A.130 {1.] The ordinance must provide that the city or county
may accept the dedication of land or any interest therein for public use
and mainienance, but the ordinance must not require, as a condition of
the approval of a planned unit development, that land proposed o be
set aside for commeon open space be dedicated or made available to
public use. If any land is set aside for common open space, the
planned unit development must be organized as a common-interest

4
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community in one of the forms permitted by sections 2 fo 128,
inclusive, of this act. The ordinance may require that the [landowner
provide for and establish an organization for the ownership and
maintenance of any common open space, and that the organization]
association for the common-interest community may not be dissolved
or dispose of any common open space by sale or otherwise, without
first offering to dedicate the common open space o the city or county.
That offer must be accepted or rejected within 120 days.

[2. The ordinance may authorize the organization to make
reasonable assessments to meet its necessary expenditures for
maintaining the common open space in reasonable order and condition
in accordance with the plan. The assessments must be made ratably
against the properties within the planned unit development that have a
right of enjoyment of the common open space. The ordinance may
provide for agreement between the organization and the property
owners providing:

(a) A reasonable method for notice and levy of the assessment;
and

{b) For the subordination of the liens securing the assessment fo
other liens sither generally or specifically described.}

1991 Statutes of Nevada, Page 584-585. (emphasis added).

In sum, the same Act that created NRS Chapter 116 also accomplished the following by
amending Chapter 278A. First, all developers of planned unit deveiopmcntsl were required to
create a homeowners association to govern and maintain any open spacez within planned unit
developments. Second, Nevada stripped the ability of private parties to subordinate the assessment
lien,

Here, Sun City Anthem created common open spaces, which include, structures, landscaping
ponds, streams, or wetlands that serve as storm drainage systems, facilities it owns that are provided
for common vses, and all perimeter walls that separate lots from common areas. (/d. at 33-34). In
sum, the state of Nevada mandated that Sun City Anthem Homeowners Association be created {o
govern and maintain these common open spaces.

b. Creation and Proliferation of HOAs is Encouraged by Government Action,

Private community associations have exploded in numbers over the past 40 years, In 1970,
there were approximately 10,000 community associations, (Ex. C, Community Ass'n Institute,

Community Ass’n Fact Book, p. 8 (2014)) There were 333,600 community associations governing

' A planned unit residential development includes a condominium. NRS 278A.240.
2 "Common open space” means land or water dedicated to the use of the residents of the planned unit
residential development. NRS 278A.040

5
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66,000,000 Americans as of 2014, Id. There are many reasons for the exponential expansion in
common interest communities, but one major reason is patent - significant government
encouragement due to significant government cost saving. The savings to local governments are

summarized as:

Local government gets developments that are significantly seli-
financing, often have additional amenities, and add to the local tax
base. At the same time, RCA development relieves local government
and, thereby, existing taxpayers of much of the responsibility for
financing infrastructure and services.

(Ex. D, Residential Community Associations: Private Governments in the Intergovernmental
System?, p. 5 (1989). Statistics may, in fact, underestimate, the savings to local government of the
privatization of government services:

Public finance statistics do not include estimates of how much money

RCAs are spending on "public” services, or of the precise extent to

which RCA members are subsidizing the public services provided to

non-RCA homeowners. The increasing number of RCA commmunities

and the fact that they are estimated to include as many as 29 million

people suggest that public finance statistics seriously understate

expenditures for community facilities and services. In all probability,

RCAs account for the most gignificant privatization of local

government responsibilities in recent times, as measured by the

amount of expenditure relief given to the public sector for capital
investment and operations,

Id, at p. 18, Recently, the Foundation for Community Research estimated the savings to local
government of services provided by homeowners associations as "between $2 to $4 billion a year by
minimizing the need for building and health code enforcement and other public safety services.”
(Ex. C, supra, Community Association Fact Book, Community Services as an Association Core
Function, p. 26 (2014).

¢ Nevada's Legislature Expressly Stated the Super Lien Serves State Interests.

Nevada adopted the UCIOA in 1991. See 1991 Nev. Stat., Page 535. The initial period of
super priority was 6 months, However, because super priority serves a governmental purpose,
Nevada's legislature responded to the financial crisis by increasing the length of super priority from
6 months to 9 months. NRS § 116.3116(2)(c) was amended by Assembly Bill 204 in 2009. See
2009 Nev, Stat., Page 1207,
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In its original form, AB 204 extended the period of priority from six months to two years, but
this provision was reduced to nine months of priority. Assembly Person Ellen Spiegel testified about
the legislature's purpose in extending the period of priority in her March 6, 2009 testimony:

Just as a summary, A.B. 204 extends the existing superpriority from
six months to two years, There are no fiscal notes on this, In a nutshell,
this bill makes it possible for common-interest communities to collect
dues that are in arrears for up to two years at the time of foreclosure.
This is necessary noew because foreclosures are now taking up to
two vears. At the time the original law was written, they were taking

about six months. So, as the time frames moved on, the need has
moved up.

(Exhibit E, Hearing on AB 204 Before Assernb, Comm. on the Judiciary, 75th Legislature, p. 34
(2009 (Statement of Assemblyperson Ellen Spiegel).
Assemblyperson Spiegel then explained the legislature's policy goals in expanding the time

period applicable to the super priority lien:

The objectives are, first and foremost, to help homeowners, banks, and

investors maintain their property values; help common-interest

communitics mitigate the adverse effects of the mortgage/foreclosure

crisis; help homeowners avoid special assessments resulting from

revenue shortfalls due to fellow community members who did not pay

required fees; and, prevent cost-shifting from common-interest
communities to local governments,

(Id.; see also Exhibit F, Document Submitted by Assemblyperson Spiegel in conjunction with her
testimony on March 6, 2009, at pgs. U-3 and U~13). (Emphasis added).

2. State Action is Satisfied in this Case,

There is no specific formula for determining whether under the facts of a particular case the
state action definition has been fulfilled. Generally, state action will be found where there is a
sufficiently close nexus between the government and the challenged action that the private actor's
conduct can be fairly attributable to the state, Sutfon, Jr. v. Providence St. Joseph Med, Cir., 192
F.3d 826, 836 (9th Cir. 1999).

a Government Compulsion.

Nevada's unique planning laws and super priority foreclosure scheme meet the government

compulsion test, State action exists where the state has used coercive power, whether covert or

overt, or provided significant encouragement to the private actor such that the challenged action can

7
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be fairly attributable to the state, Blum v. Yaretsky, 457 U.8. 991, 104, 102 8.Ct. 2777, 73 L.Ed.2d
534 (1982).

Nevada used its coercive power to both mandate the creation of homeowners associations
and then created the threat of super priority foreclosure to dragoon lenders into subsidizing
homeowners associations. First, Nevada enacted NRS 278A.130 and mandated the creation of
homeowners associations that have any open space for the use of residents in the planned unit
development. Second, because this particular Property is in Clark County and serviced by private
streets, Clark County mandated the creation of a private interest commumnity. Third, the state of
Nevada's legislature created the super priority Hen in 1991. Before the state's enactment, no such
right existed, Fourth, the length of time of the super lien, 6 months, was state created in 1991,
Fifth, Nevada's legislature extended super priority from 6 months to 9 months to ensure there was no
cost-shifting from private actors to local governments for the services provided by the planned
communities, but had traditionally been provided by the state. Sixth, the super priority lien is
mandatory according to state law and cannot be contracted around through private agreement by
anyone,

b, The State of Nevada is Intertwined with Super Priority Foreclosure,

The case of Culbertson v. Leland, 528 F.2d 426 (9th Cir, 1975) provides a useful
demonstration of an instance where the state has become intertwined with a private actor's exercise
of power over property necessitating procedural due process. The Culbertson court concluded the
defendant, the owner of a hotel, acted under color of law when, after she evicted the plaintiffs, she
seized their personal property as collateral, pursuant to the Arizona Innkeeper's Lien statute,
Culbertson, 528 F.2d at 427, The court reasoned the defendant was acting under color of state law
because, "the len statute at issue here gave [defendant] a right she would not have had at common
law." Id. at 430. The cowt also noted the parties did not have a contractual relationship regarding
disposition of the property. Id. at 432, The court reasoned that because the statute was the "sole
authority for the seizure, which would not otherwise have been even colorably legal, ... [alnd since
the statute was the sine gua non for the activity in question, the state's involvement through the

statuie is not insignificant.” Id.
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Here, the state of Nevada has more than merely acquiesced in private conduct. Nevada is
overtly involved every aspect of HOA super priority lien foreclosure, except foreclosing on the
property itself. First, Nevada has imposed an obligation to pay sums due on a lien onto a party who
has no connection to the debt. Nationstar is not a unit owner. Nationstar docs not have any
agreement to step into the shoes of the unit owner. Second, the state of Nevada created a super
priority association lien unknown at common law. Third, the lien's priority was lengthened in 2009
from 6 to 9 months specifically to benefit the state of Nevada, which feared the cost of providing
services could shift from planned communities to the state. Fourth, the super priority lien is also
regulated and enforced through state law. See NRS § 116.31162; See NRS § 116.31164. Fifth, the
state of Nevada has forbidden HOA and secured lenders from reaching any agreement that may
affect the super priority Hen. The state action requirement is met here.

3. The HOA Lien Statute's Opt-in Notice Provisions, NRS 116.31163 and NRS
116.31168(1), Viclate Federal Procedural Due Process.’

The HOA Lien Statute does not mandate actual notice to a deed of trust holder prior to an
HOA’s foreclosure, Rather, the HOA Lien Statute impermissibly requives those with a security
interest in a Nevada property subject to an HOA lien to "opt-in" to their constitutional protections by
requesting notice prior to an HOA's foreclosure—a requirement that fails to provide the mandatory
notice guaranteed by the Due Process Clause.! The HOA Lien Statute is invalid on its face.

a. Actual Notice is Nationstar's Due, Not Opt-In Notice.

The HOA Lien Statute is unconstitutional because it does not ensure morigagees with a
potential loss of their property interests will receive notice and an opportunity to be heard.” The Due

Process Clause of the U.S, Constitution reguires that, "at a minimum, [the| deprivation of life,

* The Nevada Legislature recently amended the HHOA Lien Statute. See S.B. 306. Those amendments apply
oniy {0 notices of default and/or sale recorded on or after October 1, 2015,

* In fact, the provision has now met with the disapprobation of the Nevada Legislature which, after HOAs
commenced a recent surge of foreclosures, overwhelmingly agreed to amend the HOA Lien Statute to strip
out the "opt-in" notice provision and requiz‘e mandatory notice, The reason is clear: where the State allows
the extinguishment of such a significant Inferest in real property, it must alse mandate the holder of the lien to
%}e extinguished have notice and some opportunity to remediate.

* A foreclosure under the HOA Lien Statute alleged to have extinguished a first deed of trust is state action
subject to a due-process challenge, See Culbertson, 528 F.2d 426 (holding that private innkeeper’s seizure of
property without notice pursuant fo state imkeeper’s lien statute constitited state action and violated due
process).
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liberty, or property by adjudication be preceded by notice and an opportunity for hearing appropriate
to the nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)
(emphasis added). An "clementary and fundamental requirement of due process .., is notice
reasonably calculated, under all circumstances, 1o apprise interested parties of the pendency of the
action and afford them an opportunity to present their objections.” Tulsa Profi Collection Services,
Inc. v. Pope, 458 1J.8. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314) (emphasis added). Put
more simply, state action may not extinguish an inferest in real property unless the holder of that
interest is afforded notice of that action,

The U.S. Supreme Court has applied this standard in the same context as this case—where a
mortgagee's property interest was purportedly extinguished by a non-judicial foreclosure.
Mennonite Bd, of Missions v. Adams, 462 1.8, 791, 800 (1983). The Mennonite Court held the Due
Process Clause required "[n]otice by mail or other means as certfain to ensure actual notice [to the
mortgagee] is a minimum constitutional precondition” to a non-judicial foreclosure sale that can
extinguish the mortgagee's interest. Jd On its face, Nevada law does not "under all circumstances”
provide to a deed of trust holder notice "of the pendency of an action and afford them an opportunity

to present their objections.” Mullane, 339 U.S. at 314,

b. NRS 116.31163's Plain Language Requires A Secured Lender to Opt-in to
Receive Notice from the HOA.,

On the HOA Lien Statute's face, mortgagees must receive notice only if they have previously
requested notice from HOA. In NRS § 11631163, the statute provides a notice of default and
glection to sell need only be provided to a mortgagee who "has requested notice” or "has notified the
association” more than thirty days before recording the notice of default of the existence of a
security interest, NRS § 116,31163(1)-(2). Section 116.311635 similarly requires notice of an HOA
foreclosure sale be sent only to those mortgagees who have requested notice under NRS 116.31163,
or those who have "notified the association.” NRS § 116.311635(1)}b)}(1)-(2). A third provision
concerning notice of delinquent assessments does not require notice to mortgagees at all, NRS §
116.31162.

The omission of any requirement that notice be given to deed of trust beneficiaries under
HOA Lien Statute may be explained by its unique history. In drafiing the HOA Lien Statute, the
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Nevada Legislature ignored the advice of the drafters of the Uniform Common Interest Ownership
Act ("UCIOA™), upon which the statute is based, Section 3-116(3)(1) of the 1982 uniform act would
have required that a foreclosure on an HOA's superpriority lien "be foreclosed in like manner as a
mortgage on real estate [or by power of sale under [insert appropriate state statute] [." Nevada
instead drafted the requirements for foreclosing on an HOA lien from scratch—and in the process,
failed to ensure that affected deed of trust beneficiaries would receive adequate notice.®

The HOA Lien Statute explicilly permits the total extingnishment of a first deed of trust
without any notice to the mortgagee holding that deed, 1f a mortgagee does not request notice—or,
put differently, fails to "opt in" to its constitutional rights—Nevada law will extinguish a first deed
of trust without notice. Such a result coniravenes Mennonite, which holds a "party's ability to take
steps 1o safeguard its interests does not relieve the State of its constitutional obligation.” 462 U.S. at
799; see also Mullane, 339 U.S. at 314 (notice must be atforded "under all circurnstances™).

While Mennonite did not specifically address an opt-in or request-notice provision such as
the one created by Nevada law, a broad consensus has emerged in state and federal courts that such
provisions are unconstitutional under Mennonite. The Fifth Circuit, for instance, considered a
Louisiana statute that required notice of a foreclosure sale only to those persons who had filed a
request for such notice in the mortgage records. Small Engine Shop, Inc. v. Cascio, 878 F.2d 883,
885-86 (Sth Cir. 1989). The Fifth Circuit applied Mullane and Mennonite, and held the statute "as
interpreted by the district court, cannot be squared with Mennonite's allocation of notice burdens.”

Id at 890. Moreover, a slew of state-court decisions have reached the same conclusion regarding the

¢ The drafters of the UCIOA have tacitly acknowledged the problem with Nevada's statute, issuing the
following comment as part of the 2008 version of the uniform law:
In some states, nonjudicial foreclosure procedures require notice to subordinate lienhoiders
only when those lienholders have recorded a timely request for notice of sale on the real
property records. . . . The issue of notice to subordinate Henholders becomes more critical
under this Act, given that subsection (¢) gives the association a Hmited priority over the
otherwise-first mortgage lender, thus rendering that lender a subordinate lienholder. It would
be manifestly unfair for an association’s foreclosure sale fo extinguish the lien of the
otherwise-first morigage lender If the association did not in fact provide the lender with
notice of that sale.
Uniform Law Commission, UCIOA cmt. 8§ (2008) {emphasis added). To remedy this defect, the 2008 version
of the uniform act includes a new section expressly stating that an association’s foreclosure “does not
terminate an interest that is subordinate to the lien to any extent unless the association provides notice of the
foreclosure to the record holder of the subordinate interest.” 7d § 3-116(r).
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validity of opt-in notice statutes.”

The Nevada Legislature drafted a notice scheme explicitly disclaiming the obligation to
provide notices of default or sale to mortgagees who do not file a prior request for such notice. The
abundant case law cited in the preceding paragraphs establishes such a scheme is plainly
unconstitutional, The Legislature has recognized its error, and amended the HOA Lien Statute,
leaving behind a number of properties and cases to which the old, flawed law applies, The version
of the HOA Lien Statute applicable here is susceptible to a facial attack because HOA asserts the
sale extinguished Nationstar's senior deed of trust even though the applicable version of the HOA
Lien Statute did not require notice to Nationstar or its predecessors in interest. This alone is
sufficient to invalidate the statute and the foreclosure at issue in this case. See, e.g., Garcia-Rubiera
v, Calderon, 570 ¥.3d 443, 456 (1st Cir. 2009) (sustaining facial attack on notice provisions and

holding "actual notice cannot defeat [facial] due process claim"),

. Nevada's Legislatare, by purposeful design, ereated an opt-in notice foreclosure
scheme through its Enactment and Amendments to NRS Chapter 116,

NRS 116.31168(1) does not save the Chapter 116's super priority foreclosure scheme, The
rule is that "every reasomable construction must be resorted to, in order fo save a statute from
unconstitutionality. " Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Construction
Trades Council, 485 U.S, 568, 575 (1988) (quoting Hooper v. California, 155 U.S. 648, 657 (1895))
{emphasis added). Indeed, to construe NRS 11631168(1) as an actual notice provision to
lienholders would be to ignore Nevada's legislature's express purpose in creating that statute in 1991
and amending it in 1993,

NRS 11631168(1) is unique among UCIQOA states. The Uniform Law Commission
instructed legislatures simply to borrow the mortgage foreclosure scheme already in place in cach

adopting state, rather than create a new foreclosure scheme for lien foreclosure:

T See also Island Fin., Inc. v. Ballman, 607 A2d 76, 81 (Md. Ct. Spec. App. 1992) (“Constitutional due
process protection does not exist only for those who follow the notice statute but encompasses all interests
that may be affected by a state action.”); accord, e.g., Wylie v. Pation, 720 P.2d 649, 655 (Idaho 1986);
Reeder & Assocs. v. Locker, 542 N.E2d 1371, 1373 (Ind, Ct. App. 1989); City of Boston v. James, 530
N.E.2d 1254, 1256 (Mass. App. Ct. 1988Y); Jefferson Twp. v. Block, 4474, 548 A2d 521, 524 (NJ. 1988); In
re Foreclosure of Tax Liens, 103 A.D.2d 636, 640 (N.Y. App. Div. 1984); United States v. Malinka, 685 P.2d
403, 409 (Okla. Civ. App. 1984); Seartle First Not'l Bank v. Umatilla Caty., 713 P.2d 33, 35.37 (Or. App.
1986).
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) The association's lien may be foreclosed as provided in this
section:

(1) Inacondominium or planned community, the association's lien
must be foreclosed in like manner as a mortgage on real estate
for by power of sale under]insert appropriate state statute]

UCIOA § 3-116()(1) (1982). Nevada ignored the Uniform Law Commission's advice, Rather than
borrower from the existing mortgage foreclosure scheme, Nevada created NRS 116.31168(1).

The legislative history to AB 221 contains a spreadsheet detailing the basis of each section of
Nevada's version of the UCIOA, The legislature’s spreadsheet explains where all of Chapter 116's
notice provisions are derived. The notice provisions applicable o unit owners and their successors
or agsigns are lifted from NRS 117.075, which is why only the unit owner and his successors or
assigns receive the notice of default and the notice of sale. Compare NRS 117,075(2)-(3) and
Exhibit G (AB 221's legislative history) at pg. 95. The legislature in its spreadsheet also identified
the request for notice provision for lienholders of NRS 107.090. Compare NRS 107.090 and
Exhibit G at pg. 95.

However, there was one unique, additional notice provision applicable to all lienholders that
Nevada created in 1991, but eliminated in 1993. As originally drafted in 1991, NRS 116,31168(1}
also required the HOA to "also give reasonable notice of its intent to foreclose to all holders of liens
in the unit who are known to #t." 1991 Statutes of Nevada, Page 570. This portion of NRS
116.31168(1) was the only provision that put the onus on an HOA to give notice without a secured
lender having to opt-in for notice and request it.

Nevada's legislature elimingted NRS 116.31168(1)s actual notice requirement, through
passage of AB 612 in 1993. 1993 Statutes of Nevada, Page 2373, Next, Nevada enacted NRS
116.31163 as part of AB 612:

The association or other person conducting the sale shall also mail,
within 10 days after the notice of defauit and election to sell is
recorded, a copy of the notice by first-class mail fo:

1. Each person who has requested nofice pursuant to NRS
107.090 or 116.31168;

2. Any holder of a recorded security interest encumbering the
unit’s owner’s interest whe has nofified the associafion, 30 days
before the recordation of the notice of default, of the existence of the
security interest; and

3. A purchaser of the unit, if the unit's owner has notified the
association, 30 days before the recordation of the notice, that the unit

13 AA286
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is the subject of a contract of sale and the association has been
requested to furnish the certificate required by NRS 116.4109.

1993 Statutes of Nevada, Page 2355, (emphasis added).
The legislative history of Nevada's unique version of the UCIOA demonstraies that the
legislature created an opt-in notice scheme by design. This Court should not re-write Nevada's super

priority scheme in order fo save it.

4, NRS Chapter 116 Is Intended to Force First Position Mertgagees to Pay the
Entire HOA Lien Witheut Providing a "Clear and Certain Remedy” for a
Refund, '

Nevada's legislature designed Chapter 116's super priority foreclosure scheme to force
lenders to pay off the entire homeowner's association lien. This is patent. There is no provision of
Chapter 116 that obligates an HOA, or its trustee to provide the super priority amount or even
provide a breakdown of the amounts owed by the unit owner, RRES' conduct in this very case s an
example of how NRS Chapter 116 was designed to function. Worse still, Nevada's legislature did
net create a right for a lienholder to demand a statement of the outstanding balance owed by the unit
owner until the passage of SB 280 in 2013, which created NRS 116.4109(7)-(8). This new provision
only applies to the resale of units. NRS 116.4109(8).

Nevada's Supreme Court tacitly acknowledged that it was the Nevada legislature’s design to
compel a first position mortgagee 10 pay off the entire lien when it wrote in the SFR decision "[ajnd
from what little the record contains, nothing appears to have stopped U.S. Bank from determining
the precise superpriority amount in advance of the sale or paying the entire amount and requesting a
refund of the balance." SFR Investments Pool I, LLC v. US Bank, N4, 334 P.3d 408, 418 (2014).

Contrary to the Nevada Supreme Court’s assumption in SFR Investments, 334 P.3d at 418 &
0.6, the fact that a holder of a security interest could overpay the lien amount and then try to seek a
refund does not eliminate the due-process problem with the HOA Lien statute because the State has
not implemented a procedure for providing such a refund, See Garcia-Rubiera v. Fortuiio, 665 F.3d
261, 278 (1st Cir. 2011); accord McKesson Corp. v, Div, of Alcoholic Beverages & Tobacco, 496
.S, 18, 51-52 (1989). Nevada cannot design a super priority foreclosure scheme that puts secured
lenders under the duress of having their collateral extinguished in order to compel overpayment,

without providing a "clear and certain remedy" for the affected lender.
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Here, Nevada provided no "clear and certain remedy." First, there is no private right of
action under Chapter 116, Second, Nevada did not create an administrative remedy to recover
overpayments. Third, the Nevada Real Estate Division's dispute resolution process is unavailable in
nearly every instance since the jurisdictional amount is $7,500.,% attorney's fees are not recoverable,
and any result is non-binding between the parties.” Fourth, a secured lender, if allowed to sue for a
refund in court, may necessarily have to pursue actions in multiple courts against difference parties
such as the management company, the HOA's foreclosure trustee, and the HOA — all of whom would
have been wrongly overpaid and from whom the secured lender would have to seek a refund.*’
Fifth, the costs of pursuing a common law cause of action against multiple parties in multiple courts
create an undue burden on a secured lender where the super priority amount is, at most, 9 months of
assessments, SFR Investments Pool 1, LLC, 348 P.3d at 408 ("NRS 116.3116 gives a homeowners'
association (HOA) a superpriority lien on an individual homeowner's property for up fo nine months
of unpaid HOA dues.")

D. The HOA Sale Was Commercially Unreasonable,

NRS §116.1113 provides as follows:

Every contract or duty governed by this chapter imposes an obligation
of good faith in its performance or enforcement.

Nevada's legislature explained in the legislative history where their concept of good faith is derived.
(Exhibit G, at pg. 95). Nevada's UCIOA's concept of good faith is derived from the Uniform
Commercial Code Sec. 1-203, which Nevada codified at NRS 104.1203. Thus, the appropriate
analogy of a HOA sale is secured transactions sale under the Uniform Commercial Code and not a

bank foreclosure sale.

% The amount of the HOA lien at the time of sale in this case was $7,050, but it could just as easily been over
the jurisdictional limit depending upon how long the unit owner was delinquent, the amount of monthly
assessments, the rate of interest and for how long interest accrued, whether penalties were assessed, the
amount of the management fees, and the amount of collection costs and attorney's fees.

? ptpired nv.gov/Content/CIC/ADR/About/

" Multiple actions would be necessary since the HOA lien is comprised of amounts owed to the HOA frustee
and the management company that would likely be below the jurisdictional limit for small claims court,
whereas the remainder of the lien owed to the HOA could easily be over the small claims or even justice court
Hmit.
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Good faith in a UCIOA foreclosure sale was interpreted and applied in Will v. Mill
Condominium Owner's Association, 848 A.2d 336 (Vi 2004). In Will, the property was sold
pursuant to a homeowners association lien of §3,510.10. /d. at 338. The fair market value of the
property was $70,000. Id. The Vermont Supreme Court interpreted the same uniform act that
Nevada adopted. 4, at 340-341. The court voided the trustee's sale because the sale was not made
in a commercially reasonable manner,

The law in Nevada has always been consistent with the result in Will, supra. A secured party
must, after default, proceed in a commercially reasonable manner to dispose of collateral. NRS
104.9504(3); Jones v, Bank of Nevada, 91 Nev. 368, 535 P.2d 1279 (1975). Every aspect of the
disposition, including the method, manuer, time, place, and texms, must be commercially reasonable.
NRS 104.9504(3). Although the price obtained at the sale is not the sole determinative factor, it is,
nevertheless, one of the relevant factors in determining whether the sale was commercially
reasonable, First Nat'l Bank of Bellevue v. Rose, 188 Neb, 362, 196 N.W.2d 507 (1972).

The case of lama Corp, v. Wham, 99 Nev, 730, 736, 669 P.2d 1076, 1080 (1983), is
instructive, There, the Nevada Supreme Court reversed a trial court's finding that a sale of collateral
was conducted in a commercially reasonable manner. Central to the court's decision was the wide
discrepancy between the fair market value and the sale price of the collateral. Id, The court then
serutinized whether proper notice was given, whether the bidding was competitive and whether the
sale was conducted pursuant to the sheriff's office’s normal procedures, Jd, The court ultimately set
aside the sale because the pre-foreclosure conduct of the seller detrimentally affected the price the
collateral would bring at auction, lama Corp., 99 Nev. at 736-37, 669 P.2d at 1079-80, Nationstar
cites this case as illustrative of the factors a fact finder must consider in a commercial reasonableness
analysis-—factors plaintiff has not established in this case.

Even if this Court were to apply good faith concepts from the mortgage foreclosure context,
the sale should still be set aside. The Restatement (Third) of Property (Mortgages) expressly
supports Nationstar's defense that this sale should be set aside because the price is grossly

inadequate, Section 8.3 provides:

(a) A foreclosure sale price obtained pursuant to a foreclosure
proceeding that is otherwise regularly conducted in compliance with

16 AA289




AKERMAN LLP

1164 Town Center Drive, Suite 330

LAS VEGAS, NEVADA 89144
TEL: {700} 634-5000 - BAX: (702) 380-8572

16
11
12
13
14

—
3

18
19
20
21
22
23
24
25
26
27
28

applicable law does not render the foreclosure defective unless the
price is grossly inadequate.

(b} Subsection (a) applies to both power of sale and judicial
foreclosure proceedings,

(emphasis added). The Restatement authors went on to define what it means by "grossly

inadequate;”

“Gross inadequacy” cannot be precisely defined in terms of a specific
percentage of fair market value. Generally, however, a court is
warranted in invalidating a sale where the price is less than 20 percent
of fair market value and, absent other foreclosure defects, is usually
not warranted in invalidating a sale that yields in excess of that
amount, See Hlustrations 1-5. While the trial court's judgment in
matters of price adequacy is entitled to considerable deference, in
extreme cases a priee may be so low (typically well under 20% of
fair market value) that it would be an abuse of discretion for the
court to refuse to invalidate it.

Id. gt emt, b, (Emphasis added.)

Here, Nationstar's expert provided that the fair market value was $335,000. The HOA sold
the propetty to plaintiff for $35,000. This is less than the 20% mark set by the Restatement's
authors. This Court should void the sale on this ground alone.

The HOA's commercially unreasonable conduct went further. The HOA, through its
foreclosure agent, kept bidders in the dark regarding its position that it was not even conducting a
super priority sale. RRFS should have recorded a notice that the property was being sold subject to
the deed of trust, or should have chosen a judicial foreclosure method of foreclosure to alleviate
uncertainty regarding the quality of title at action. Regardless of the uncertainty in Nevada law
existing prior to the SFR decision, RRFS caused further confusion and uncertainty by keeping
whether a tender had occurred secret from bidders, RRFS, even with good intentions, deprived
bidders of material information about the quality of title they were bidding on at the auction, The
result was a sale for about 10% of the property's fair market value, This Court should set the sale

aside as void.
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CONCLUSION

Nevada was free to ignore UCIOA's creators recommendation to borrow from their existing
mortgage foreclosure scheme and create from scratch a novel super priority foreclosure scheme, but
it had to do consistently with procedural due process. Nevada's unique super priority foreclosure
scheme deprives Nationstar of its right to notice and an opportunity to be heard. Plaintiff's quiet

titte/declaratory relief claim fails under both state and federal law. The Court should grant summary

judgment in Nationstar's favor.

DATED this 6th day of November, 2015,

AxervMAaN LLP

Isi Steve Shevorski, Esg.

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

ALLISON R. SCHMIDT, ESQ.
Nevada Bar No. 10743

STEVE SHEVORSKI, ESQ.
Nevada Bar No. 8256

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Nationstar Morvtgage, LLC
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AMENDED AND RESTATED
DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR

SUN CITY ANTHEM

THIS AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS, AND RESTRICTIONS is made as of the 2Z8Bru_ day of September, 2000, by
Del Webb Communities. Inc., an Arizong corporation ("Daclarant™).

RECITALS

WHEREAS, the original Declaration of Covenants, Conditions and Restrictions for Sun
City Anthem (the “Declaration™), dated June 26, 1998, was Recorded in the office of the Clark
County Recorder on June 29, 1998 in Book No, 980629 as Instrument No. 00719, thereby
ereating the common-interest cornmunity known as Sun City Anthem; and,

WHEREAS, the 1999 Nevada Legislature adopted Senate Bill 451 (“SB 451"} amending
the Nevada Uniform Common-Interest Ownership Act, NRS §116.1101 et. seq, (the “Act™); and,

WHEREAS, the Revisor's Note to NRS 116.31065 reguires that any declaration of 2
common-interest community created on or afler January 1, 1992, that does not conform 1o the
provisions of the Act, as amended by SB 451, must be changed not Iaster than October 1, 2000, ©
conform 1o those provisions and may be so changed wilhout complying with the procedural
requirements generally applicable to the adoption of an amendment to the declaration; and,

WHEREAS, Declarant desires 1o comply with the Revisor’s Note to NRS116,31065 by
executing this Amendment to conform the Declaration 1o the Act, 25 amended by SB 451,

NOW THEREFORE, the Declaration is hereby amended and restated in itS entirety 28
follows in order to conform to the Act, as amended by SB 451,

PART ONE: INTRODUCTION TQ THE COMMUNITY

Dol Webh Campnanitivs, Ine., us developer of Sun City dnthem. has established this Declaration
1o provide a governance siructure and a flexible system of standards and procedures for the overali
development, adminisiration, maintenance, and preservation of Sun City Anthem as a master planned
Communiog,
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Article ] Creation of the Commiunity

f.1. Burpose and Inteny.

Declarany, 28 owner of the real property described in Exhibit "A" intends by Recording
this Declaration to create o general plan of developmoent for the planned community known as
Sun City Anthem. This Declaration provides a flexible and reasenabie procedure for the future
expanston of Sun City Anthem to include additional real property as Declarant deems
appropriate and provides for the overnil development, administration, maintenance, und
preservation of the real property now and hercafler comprising Sun City Anthem. An integral
part of 1he development plan is the creation of Sun City Anthem Community Association, [nc.,
an association comprised of all owners of real property in Sun City Anthem, to ewn, operate, and
maintain various common argas and community improvements, and 1o administer and enforce
this Declaration and the other Governing Docume.ts referred to in this Declaration,

This document is prepared pursuant to the Nevada Common Interest Qwrnership Act,
NRS § 1161101, o1 yeq., and establishes 5 planned community as defined therein,

1.2, Binding Effect.

Al property deseribed in Exhibit AL and any additional property which is made & part
of Sun City Anthems in the future by Recording one or more Supplemental Declarations, shall be
owned, conveyed, and used subject 1o all of the provisions of this Declaration, which shall run
© with the title to such property.  This Deelaration shall be binding upon all Persons having any
right, title. or iterest in any portion of the Properties, their heirs, successors, suecessors-in-title,
and assigns.

Unless otherwise provided by Nevada law, this Declaration shall run with the land and
have perpetual duration,  This Declaration may be terminated only by a Recorded instrument
signed by Owners of at least 0% of the total Lots, and which coemplies with the termination
procedures set forth in the Act. Nething int this Section shall be construed to permit termination
of any casement created in this Declaration sithout the consent of the holder of such easemnent,

1.3, Governing RDocuments.

The Goveming Documents create a gencral plan of development sor Sun ity Anthem
which may be supplemented by additional covenants, restrictions, and casements applicable to
particular Neighborhoods,

The Goveming Documents shall be cnforcesble by Declarant, the Associstion, the
Council, any Owner, and their respective logal representatives, heirs, successors, and assigns, by
uny means available at law or in equity, subject to the provisions of Arnticle XVI, if applicable,

)
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In the cvemt of a conflict betwesn or among the Governing Documents und any such
additional covenants or restrictions, and/or the provisions of any other articles of incorporation,
by-laws, rules, or policies governing any Neighborhood, the Goveming Documents shall control.
Nothing in this Section shall preciude any Supplemental Declaration or other Recorded
covenants applicable to any portion of the Properties from containing additional restrictions or
provisions which are more restrictive than the provisions of this Declaration,

All provisions of the Governing Docuntents shall apply to alf Owners and to ol
Cesunants of their Lots, as well as their respective tenants, guests, and invitees. Any lease on o
Lot shall provide that the tenant and all Occupants of the leased Lot shall be bound by the terms
of the Governing Documents and shall be responsible for compliance with such terms by their
guests and invitees.

Unless otherwise specifically provided, any notice provided for in the Coveming
Documents shatl be provided in accordance with the By-Laws.

If any provision of this Declaration is determined by judgment or court order to be

invalid, or ipvalid as applicd in a particular instance, such determination shall not affect the
validity of other provisions or applications.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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The following diagram summarizes the Governing Documents for Sun City Anthem,

Sun City Anthem
Governing Documents

DECLARATION
{Recorded in Clark County, Nevada)

— ™~

» Recorded upon annexation « Initial restrictions set forth
of each parcel in Declaration

- N! :-.\.y C{Jnizﬁn Rddiﬁﬁna} - May be suppz‘:mcn[ed
covenants applicable to or amended
specific parcel

ARTICLES OF INCORPORATION

BY-LAWS

DESIGN GUIDELINES

All diagrams which are included in the Governing Documents are intended only 10
sumnmarize the express written terms therein, Diagrams are not intended to supplant or
supplement the express written or implied terms contained in the Governing Documents.

1.4, Anthem Corpmunity Council.

Declarant has recorded the Declaration of Covenants and Easements for the Anthem
Community and has created the Anthem Community Council to provide a means for cach
Anthem residential community jointly to participate in community-wide affairs. The memnbers of
the Council shall be the Association, the Anthem Country Club Community Association, Inc.,
and the Coventry Homes a1 Anthem Community Association, Inc. While Home Qwners are not
members of the Council, each Home Owner is subject to the Community Covenant.

The Couneil is authorized to organize, fund, and aaminister such activities, services, and
programs designed to build and enhance the sense of community within Anthem as its board of
diroctors deums necessary, desirable, or appropriate, By way of cxample, such activities,
services, and programs may include primary and adult education programs; community-wide

AA302

Pl i

bi fFHIL

s 3 1FoED

14

PEHHIE LW

i

i
E




recyeling or other services; cultural, arts, and entertainment activities; and promwotional or public
relations activities on behalf of the Anthem community. In addition, the Council shall own and
maintain such real property and facilities as is conveyed or transfirred to #t by Declarant or its
affiliates.

The Councif shall assess each of the Councll members for all or any portion of the
incurred costs.  In addition, the Council may charge use or consumption fees for use of or
participation in Council aclivities, scrvices, and programs as provided in the Community
Covenart.

Council Membership Structure

,Auwthem Community Council. 3!!(!3_

i i
i 1 i

{
4 M £

Atibrm Caveetry Hames
: Apihem H Usunies Thbt at Antherm
H £ armm G by T ommudily Commeniy

; A wirty [dYioR, lne ASsOriaturh, Fug i Awaocinteon, Iag

Article Concepts and Definitions

The terms used in the Governing Documents shall generaily be given their natural,
commoniy accepted definitions unless otherwise specificd. Capitalized terms shall be defined as
sct forth below.

“Agt": The Nevada Common Interest Ownership Act, Nevada Revised Statates, Chapler
116.1101, e sewy., us it may be amended frony time (o time,

*Activity Capds™ Those centain cards which are issued by the Associstion in accordance
with the terms and conditions set forth in Article XV and which confer upon the holder rights of
access to and use of recreational facilitics and other Commeon Areas within the Properties.

*Age:-Qualified Cccupant™:  Any person (i) 50 years of age or older who owns and
Occupies a Dwelling Unit and was the original purchaser of the Dwelling Unit from Declarang;
or (ii) 55 years of age or older who Occupics a2 Dwelling Unit.  An Occupant of an ancillary
“guest house® or "in-law suite” on a Lot, unless also an Age-Qualified Occupant of the primary
Dwelling Unit the Lot, shall not be an Age-Quatified Occupant,

"Anthem™: That certain master planned con.munity located in Henderson, Clark County,
Nevada, which is more particularly described in the Masier Plan, as it may be amended from
time to time,
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"Anthern Community Council” or "Council®  The Anthems Community Council, Inc.. 2

Nevadi nonprolit cotporation, its successors and assigns.

»Archiresivm] Review Compnittee” or YARC™: The commutiee Declarant may create at
such time as it shall determing in its sole discretion to review new construction (other than that
instatled by Declarant} and modifications and 10 administer and enforce the architectural controls
for Sun Ciiy Anmthetn, as more specifice lly provided in Section 4.2,

*Arg of Comymon Responsibility™ The Common Area, together with such other areas, if
any, for which the Associntion has or assumes responsibility pursuant to the terms of this
Declamation, any Supplemental Doeclaration or other applicable covenants, contracts, oF
agreaments,

*anicles of lncorporation” or "Anicles™ The Articles of Incorporation of Sun City
Anthem Community Assosiation, fnc., as filed with the Nevada Secretary of Siaie.

"Associption™:  Sun City Anthem Community Association, Inc.. a Nevada nonprofit
corporalion, i1$ SUCLUSSOTS Or 35Signs.

“RBas : ;. Aissessments foviegd on all Lots subject to assessmont under
Article Vi1 1o fund Common Expenses for the general benefit of all Lots,

"Benefited _Assessppent™  Assessments Jevied against a particular Lot or Lo for
expenses incurred of to be incnrred by the Assochation for the purposes described in Section 8.5,

*Bourd_of Dirvctors” _or "Board™  The body responsible for administration of the
Association, selected as provided in the By-Laws and serving the same role a5 the board of
directors under Nevads comporate law and as the "exesutive board™ as defined in the At

"By-faws™ The By-Laws of Sun City Anther Community Association, Inc., allached 28
Exhibit "C" as they may be amended {rom time {o time,

"Co Arga™  All real and personul property, including easements, which the
Association owns, feases, or otherwise holds possessory of use rights in for the common use and
enjoyment of the Owners, all areas designated as a “common clement” or “"commodn ACx™ an the
Plats, wnd all interests as provided in the Act. The term shall include the Limited Common Arca,
as defined below, and may alfso include, without Hmitation, recreational facilitics, entry Teatures.
signage. landscaped medians, rights of way and roads. lakes, ponds, parks, greenbelts, enhanced
and native open space, tails, sidewalks and land operated as a goif cowrse, if ewned by the
Association .

“Commeon Expenses™ The actual and estimated expenses incurred, or amicipated o be
incuwrred, by the Association for the general benefit of the Owncers, including any reasonable
reserve, as the Boand may find necessary and appropriate pursuant to the Goveming Docuiments,
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"Community-Wide Standard™: The standard of conduct, maintenance, or other activity
generally prevailing throughout the Propenties, Declarant shall initially establish such standard
which may be more specifically defined in the Design Guidelines, the Use Restrictions, Rules,
and  Board resolutions.  Any subsequent amendments to the standard shall meet or exceed the
stardards se1 during the Declarant Control Period.  Such standiurds may contain both objective
and subjective elements. The Community-Wide Standard may gvolve as development progresses
and as the needs and demands of Sun City Anthemt change.

*Comumumity Covenany™:  That certain Declaration of Covenants and Easements for the
Amthem Community that has been or will be Recorded, as may be amended from time 1o time.

“Declyrant”: Del Webk Communities, Inc., an Arizenz comporation, or any sugcessor,
successor-in-title, or assign who takes title to any portion of the property deseribed in
Exhibits "A" or "B” fer the purpose of development andfor sale and who is designated as
Declarant in a Recorded instrument exccuted by the immediately preceding Declarant.

“Deglarant Comtrol Pering™:  The peried of time during which Declarant is entitled to
appoint a Majority of the members of the Board of Directors sis provided in the By-Laws,

“Resip idelines™:  The architectural, design, and construction guidelines and
application and review procedures applicable to the Properties as promulgated and administered
pursuant to Articke IV, as they may be amended,

"Dawelling Unit®: Each building or structure or portion of a building or structure situated
upon a Lot and which is intended for use and Occupancy as an attached or detached residence for
a single family, Notwithstunding the above, an anciliary "guest holtse® or "in-law suite” on a Lot
shall not be a separute Dwelling Unit but. instead, shall be decmed a part of the structure serving
primuarily as the Dwelling Unit on the Lot

"Governing “: A collective ferm referring to this Declaration ard any
applicable Supplemental Declaration, the By-Laws, the Anticles, the Design Guidelines, Use
Restrictions, Rules, and the Community Covenant and other documents governing the
administration and operation of the Council, as they may be smended.

"Home Owner™: An Owner other than Declurang,

"Limited Common Area™: A portion of the Comunon Arca primarily bensfiting one or
more, but less than ali, Neighborhoods, as more particularly described in Article NI, and being a
"limited common clement” as defined in the Act.

"Lot": A contiguous portien of the Properties, whether improved or unimproved. other
than Commion Arca, common property of any Neighborhood Association, , and property
dedicated to the public, which may be independently owned and conveyed and which is intended
10 be developed, used, and Occupicd for residential purposes and to contain a Dwelling Unit.
The term shall mean all interests defined as "Lot” in Section 166.11039 of the Act. The iorm
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shall refer to the land, if any. which is part of the Lot as well as any improvements, including any
Dwelling Unit. thereon. The boundaries of each Lot shaill be delineated on a Recorded Plat.

Prior to Recording a Plat, a parcel of vacant land, or land on which improvements are
under construction shall be deemed 10 contain the number of Lots designated for residential use
for such parcel on the applicable preliminary plat or site plan approved by Declarant, whichever
is more current. Untif a preliminary plat or site plan has been approved, such parcel shall contain
the rumber of Lots sct by Deelarant in conformance with the Master Plan,

"Matoriiv":  Unless otherwise specifically defined in a provision of the Goveming
Documents, Majority of those voles, owners, or other groups as the content may indicate totaling
more than 50% of the 1otaf eligible number.

*Master Plan™ The master land use plon for the development of Sun City Anthem a3
approved by Henderson, Nevadi, and as it may be amended, which plan includes afl of the
property ceseribed in Exhibit "A® angd all or a portion of the propenty described in Exhibit "B~
that Declarant may from time 10 time subject to this Declaration.  The Master Plan may also
include subsequent plans which Henderson, Nevada, approves for the development of &l or a
portion of the property described in Exhibit "B* which Declarant may from time 1o time subject
to this Declaration, Inclusion of property on the Master Plan shall not, under any circurnstances,
obligate Declarant to subject such property 10 this Declaration, nor shall the omission of property
Jescribed in Exhibit *B” from the Master Plan bar its later submission 1o this Declaration as
proviged in Article X,

*Maximum Lats® The maximum number of Lots approved for development within Sun
City Anthem under the Master Plan, as amended from time to time; provided, however, that
nothing in this Declaration shall be construed to require Declarant to develop the maximum
aurnber of lots approved. The Maximum Lots as of the date of this Declaration is 3313 Lots,
This number shall increase if additional Lots are approved for development under the Master
Plan,

“Member™; A Person subject to membership in the Association pursuant to Section 6.2,

"Mortgage™: A mortgage, a deed of trust, a deed to secure debi, or any other form of
sceurity instrument affecting title 1o any Lot. A "Mortgagee” shall refer to a beneficiary or
holder of a Mongage,

"Neighborhood™ Any residential arca within the Properties which is designated as a
Neighhorhood, whether or not governed by a Neighborhood Association, as more particularly
deseribed in Scction 6.4, created for the purpose of sharing Limited Common Areas, receiving
benefits or services from the Association which are not provided to il Lots, and for the purpose
of electing Neighborhood Representatives 85 provided in Secvdon 6.4, A Neighborhood may be
comprised of more than ons housing type and may include noncontiguous parcels of property. If
the Association provides benefits or services to less than all Lots within a particular
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Neighborheod. then such benefited Lots skall be assessed an additional Benefited Assessment for
such benefits or services,

Where the context permiis or requires, the temm Neighborhood shall also refer to the
Neighborhood Committee {en advisory committer established in accordance with the By-Laws)
or Neighborhood Association, if any, having concurrent jurisdiction over the property within the
Neighborhood, Neighborhood boundaries may be established and modified as provided in
Section 6.4,

“Nei " Assessments levied ageinst the Lots in a particular
Neighborhood or Neighborhoods to fund Neighborbood Expenses, 2s described in Section 8.2,

"Neiy igtipn™: An owners associntion having subordinate, concurrent
jurisdiction with the Association over any Neighborhood, Nothing in this Declaration shall

require the creation of a Neighborhood Association for any Neighbothood,

"Neishborhood Expenses™:  The actual and estimated expenses which the Associgtion
incurs or expects to incur for the benefit of Owners of Lots within & particular Neighborhood or
Neighborhoads, which may include, without limitation, the expenses of maintaining, operating
insuring, repairing, and replacing Limited Common Aren assigned to the Neighborhood, a
reasonable reserve for capital repairs and replacements and a reasonable administrative charge, as
may specifically be authorized pursuant to this Declaration or in the Supplemental Declaration(s)
applicable to such Neighborhood{s).

ANl ives™: The representative or alternate selccted by the
Members within cach Neighborhood 10 represent the Neighborhood in Association matiers other
than those requiring a vote of the membership, as described in Section 6.4,

"Occupy”, ies”. or "Qccupangy™:  Unless otherwise specified in the Governing
Documents, staying overnight in a particular Dwelling Unit for at least 66 days in the subject
calendar year. The term "Occupant” shall refer to an individual who Occupies a2 Dwelling Unit,

“Owner™: One or more Persons, which may inciude Declarant, who hold the record title
to any Lot, but excluding in all cases any party holding an interest merely as security for the
performance of an obligation. 1 a Lot is sold under a Recorded contraet of sale, and the contract
specifically so provides, the purchaser (rather than the fee owner) will be considered the Ownier.

“Person™ A natural person. a corporation, a partnership, @ trustee, or any other legal
entily.

“Plat": The engincering survey or other surveys for ail or any portion of the Properties,
together with such other disgrammatic information regarding the Properties as may be required
by the Act, other laws, or included in the discretion of Declarant, as they may be amended and
supplemented from time to time and Recorded,
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“Private Amenities™ Certain real property and any improvements and facilities thereon
located adjacent 10, in the vicinity of, or within the Properties or Anthem, which are privately
owned and operated by Persons other than the Association for recreational and related purposes,
on either a ¢lub membership basis or otherwise.

*Propenties” or "Sun Citv Anthem”™: The real property described in Exhibit "A,” together
with such additional property as is made subject to this Declaration in accordance with Anicle IX
and the Act. Exhibit A" and each Supplemental Declaration which subjects property to the
Declaration shall provide o legal description of the Common Area included therein, il any.

*Qualifed Occupant”™: Any of the following Persons who Occupy a Dwelling Unit:
{u} any Age-Qualified Qceupant;

{b) any Person 19 years of age or older who Occupies a Dwelling Unit with an Age-
Qualified Qccupant; and

(e} any Person 19 years of age or older who Occupied a Dweiling Unit with an Age-
Qualified Qecupant and who continues, without interruption, to Occupy the same Dwelling Unit
after termination of the Qccupancy of said Age-Qualified Occupant.

Notwithstanding the above, an Occupant of an ancillary "guest house™ or "in-law suite”
on 4 Lot, unless also a Qualified Oocupant of the structure serving primarily as the Dwelling Unit
on the Lot, shall not be 2 Qualified Cecupant,

"Record”, "Recording”, or "Recarded™: To file, the filing. or filed of record with the
Office of the County Recorder of Clark County, Navada. The date of Recording shail refer to

that time at which a document, map, or Plat is Recorded.

"Rules™ Regulations and guidelines relating to the use of Tommon Area and conduct of
Persons on the Properties, as more specifically provided and authorized in Article 111,

“Special Asscssment™: Assessments levied in accordance with Section 8.4,

"Supplemental Declaration™  An instrument Declarant execules which amends this
Declaration pursuant to Article IX and the Act and subjects additional property to this
Declaration, identifics Common Area within the additional property, designates Neighborhoods,
and/or imposes, expressly or by reference, additional restrictions, easements, and obligations on
the land described in such instrument,

*Lise Restrictions”: The restrictions on ase and conduct set forth in Section 3.6, as may

be modified and expanded in accordance with Article
§IF and the Act.

10
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PART TWO: CREATION AND MAINTENANCE OF COMMUNITY STANDARDS

The standurds for wse, conduct, maintenance, and architecture within Sun City Anthem are whut
give the community s identity and make it o place that people want to coll "home.” Yet those standards
must be more than a static recitation of “theu skalt not’s,” This Declaration establishes procedures for
rulemaking as a dynamic process which oliows the community standards to evalve as the communisy
grows and as teolnalogy evolves,

Article 11} Use and Conduct

31, Resrictions on Use, Occupancy, and Alienation

_ The restrictions set forth in this Section 3.1 may be amended only in accordance with
Article XX

(a) Residential and Related Uses

The Properties shall be used only for residential, recreational, and velated purposes.
Related purposes may include, without limitation, offices for any management agent or agents
retained by the Association, business offices for Declarant or the Association consistant with this
Declaration and any Supplemental Declaration, In addition, any commercial activity that directly
advances the residential and recreational character of the Properties may be authorized by
Declarant or the Association, if consistent with the Governing Documents. Any Supplemental
Declaration or any additional Recorded covenants may fmpose stricter siandards than those
contained in this Article and the Association shall have standing and the power to enforce such
standards.

(b)  Age Restriclion. Sun City Anthem is intended to provide housing primarily for
persons 53 years of age or older, subject to the rights reserved to Declarant in Section 10.16, The
Properties shall be operated as an age restricted community in compliance with all applicable
Nevada and federal laws, Persons under 19 yoars of age may stay overnight in a Dwelling Unit
for up 10 60 days during the year, but shatl not Qeeupy any Dwelling Uait,

Subject to Section 10.16, cach Dwelling Unit, if Occupied, shall be Occupied by an Age
Qualified Qccupant; provided, however, that once a Dwelling Unit is Occupied by an Age-
Qualified Qecupant, other Qualified Oecupants of that Dwelling Unit may continue to Qceupy
the Dwelling Unit, regardless of the tennination of Occupancy by said Age-Qualified Occupant.
Nonwithstanding the sbove, at off times, at least 80% of the Dwelling Units within the Properties
shall be Occupied by at least one Person 85 years of age or older.

The Board shall establish policies and procedures from time to time as necessary to
maintain #s status as an age restricted community under Nevada or federal law. The Association

1l
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shall provide, or contract for the provision of, those facilities and services designed to meet the
physical and social needs of older persons as may be required under such faws,

{¢) Business Use. No business or trade, garage sale, moving sale, rummage sale, or
similar activity shall be conducted in or from any Pwelling Unit or Lot, except that an Owner or
QOccupant muay conduct business activities within the Dwelling Unit so long as:

{) the existence or operation of the business activity is not apparent or
detectable by sight, sound., or smell from outside the Dwelling Unit;

{if) the business activity conformis to all zoning requirements for the
Properties;

{iif) the business sctivity does not involve regular visitation of the Dwelling
Unit by clients, customers, supplicrs, or other business jnvitees or door-to-door solicitation of
rasidents of the Properties; and

(iv) the business activity is consistent with the residential character of the
Propestics and does not constitute a nuisance, or a hazardous or offensive use, or threaten the
security or safety of other residents of the Properties, #s may be deterrined in the sole disctetion
of the Board,

"Business and trade™ shall be construed to have their ordinary, generally accepted
meanings and shall include, without limitation, any ctcupation, work, or activity undertaken on
an engoing basis which invoives the provision of goods or services to Persons other than the
family of the producer of such goods or servites and for which the producer receives a fee,
compensation, or other form of consideration, regardiess of whether {a) such activily is engaged
in full or part time, (b) such activily is intended to or does ygenerate a profit, or (¢) a Heense is
required,

This Section shall not apply to any activity conducted by Declarant or a Person approved
by Declarant with respect to its development and sale of the Properties or its use of any Lots
which it owng within the Properties, including the operation of a "vacation villa," "vacation
getaway,” or similar program permitting temporary residential use.  Additionally, this Section
shall not apply to any activity conducted by the Council, Association, or a Person approved by
the Association for the purpose of operating, maintsining or advancing the residential and
recreational character of the Properties.

The leasing of s Dwelling Unit shall not be considered a business or trade within the
meaning of this subsection,

() Leasingof Dwelling Units. For purposes of this Declaration, "leasing” is defined as

regular, exglusive residency in a Dwelling Unit by any Person other than the Owner, for which
the Owner receives any consideration or benefit, including, but not limited to, a fee, service,
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geatuity, or anolunient.  Dwelling Units may be leased only in their entirety, No fraction or
portion may be heasod,

No struciure on a Lot other than the primary residential Dwelling Unit shall be leased or
otherwise occupicd for residential purposes, excepl that structures used for ancillary purposes.
such as an "in-law suite” or detuched "guest house,” may be Occupied bt not independently
leased. There shall be no subleasing of Dwelling Units or assignment of leases except with the
Board's prior writlen approval. All feases shalf be in writing.

Notice of any lease, together with such additional information as may be required by the
Board, shall be given to the Board or its designee by the Owner within ten days of execation of
the lease, The Owner must make avaifuble to the lessee copies of the Governing Documents,
The Board may adopt reasonable Use Restrictions and Rules regudating leasing and subleasing.

&} Maximum Ogcupancy.  Dwelling Units shall not bz Qceupicd by more than two
Persons per bedroom in the Dwelling Unit.

{1} Occupams Bourdd. Al provisions of the Goveming Documents shall apply to all
Occoupants, yuests, and invitess of any Lot. Every Owner shall cause all Oceupants, guests, and
invitees of his or her Lot 10 comply with the Goveming Docurnents and shall be responsible for
alf violutions and Josses to the Arca of Common Responsibility caused by such Persons,
netwithstanding the fact that such Persons alse are fully lioble and may be sanctioned for any
violation,

{2} Subdivisionefalotand Time-Sharing. No Lot shall be subdivided or its boundary
lines changed oxcept with the Board's prior writlen approval provided, however, Declarant, its
successors unud assigns, hereby oxpressly reserve the right unilaterally to subdivide, change the
boundary tine ofl and repiat any Loi(s) they own and. for so long as Declaram owns any ponion
of the Properties, convert Lots inte Common Arca,

No Lot shalt be nisde subjeet to any type of timesharing, fraction-sharing, or similar
program whercby the rzht (10 exclusive use of the Lot rotates among members of the program on
a fixed or floating vime schedule over o peried of yvears. However, Deglaramt hereby reserves the
right for itself and its assigng to operste such a program,

320 Ernsmesord for Regulation.

The Goveming Pocuments ostablish, as part of the generatl plan of development for the
Properues, a fromesworh of affiomative and negative covenants, easements, and restrictions
governing the Fropertics. Within that framework, the Board and the Members must have the
ability to wespoad (0 unforeseen problems snd changes in circumstances, conditions, needs,
desires, trends. ™ tochaolopy which inevitably will affect Sun City Anthem, its Owners and
residents. Thoretore, this Articke establishes procedures for modifyving and expanding the Use
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Restrictons, set {orth in Seetion 3.6 below, and such Rules as may be created and revised from
time 1o lne,

(2}  Board's Autherity. Subijcet to the terms of this Afticle, the Act, and the Board's
dity 10 excreise business judgment and reasonableness on behalf of the Association and its
Members. the Board may medify, cancel, limit, create exceptions to, or expand the Use
Restrictions and may create, modify, and enforce reasonable Rules governing the use of the
Properties. consistent with other provisions in the Governing Documents, The Board shall send
potice  to all Owners concerning any proposed action on Lse Restrictions or Rules at least ten
business days prior to the Board miceting at which such action is 1o be considered. For this
purpose, notice niay be seat $o cach Owner in any manner permitted ander the Act, including, if
so permitied: U8, mail; electronic telecommunication (e, fax or "e-mail") with confirmation of
receipt: broadeast on the community television channel; or publication in the community
newsletter delivered or mailed 1o cuch Owner, provided that such notice is clearly idemified
under @ separate headline in the newsletter. Neighborhood Representatives and Members shall
have an oppertunity to be heard at a Board meeting prior to such action being taken subject to
reasonable Board imposed restrictions.

Such uction shall become effective. afler compliance with subsoction (e} below, unless
acting at @ meeting, Mombuers representing a Majority of the 1otal voles in the Association and
Dieclurunt. for so long as it owns any property described on Exhibits "A” or "B," disapprove the
action, The Board shall have no obligation to call a meeling to consider disapproval except upon
receipt of & potition signed by Home Owners representing at Jeast 10% of the total votes of the
Association us required for special meetings in the By-Laws, Upon receipt of such petition prior
to the effective dute of any Board action under this Section 3.3¢al, the proposed action shall not
become effective until after such meeting is held. and then subject to the outcome of such
mesting.

ihy  MNembers' S Iy, Alternaiively, the Members, at an Association moeeting duly
called for such purpose and in accordance with Scction 2.4 of the By-Laws, may adopt
provisions which modify, cancel, limit, create exceptions to, or expand the Use Restrictions or
Rules by 2 vote of Neighborhood Representatives representiny a Majority of the total votes in the
Association and the approval of Declarant, for so long as iy owns any property described on
Fxhibits A" or "B

(€} Notice. At least 30 days prior 1o 1he effective date of any action taken under
subsections (a) or th) of this Section, the Board shall provide a copy of the new Use Restriction
or Rule or explanation of any modifications *o the existing Use Restrictions or Rules 1o cach
Owner specitfving the effective date, For this purpose. the Board may send 2 copy of the now or
modificd Use Restriction or Ruke ither by any manner permitied under the Aet, including, if so
pormaitted; US. mail; elecvonic telecommunication (i.e., fax or "e-mail”) swith confirmation of
receipts publication in the community newsleter deliverad or mailed to cach Owner, provided
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that such notice 's clearly identified under a separate headline in the newsletier; or broadeast on
the community television channel,

Upon written request by @ Member or Mortgagee, the Association shall provide, without
cost, a single £Opy of the newly revised Use Restrictions and Rules. The Association may charge
a reasonabie foe for addilional copies of the revised Use Restrictions and Rules.

(dy Do Authorization To Change Desipn Guidelings, Nothing in this Article shall
authorize the Board or the Neighborhood Represcntatives to modify, vepeal, or expand e
Design Guidelines,  In the evemt of a conflict between the Design Guidelines and the v
Restrictions and Rules, the Design Guidelines shall control.

te} Do.Application to Administrative Rules and Regulations. The procedures required
undder this Scction shall not apply to the ennctiment and enforcement of administrative rules and
regulations governing use and operation of the Common Area unless the Board chooses ir its
discretion 1 submil o such procedures, Examples of such administrative rules and reguintions
shadl includa, bt not be limited to. hours of operation of a recreational facility, speed limits on
private roads. 20d the wethod of allociting or reserving use of a facility {or any portion of 2
Tagility) by particulur individuals at particular times. The Board shail exercise business Judpment
in the enactment of such sdministrative rules and regulations,

All Owners are given notice thiat use of their Lots and the Common Avea is limited by the
Use Restrictions and Rules as may be amendod, expanded, asd otherwise modified. Each
Gwner, by acceptance of o deed. acknowledges and agrees that the use and enjoymoent and
marketability of his or her Lot can be affected by this provision and that the Use
Restrictions and Rules may change from time to time as provided under Section 3.3, All
purchasers of LOs are on notice that changes may have been adopted by the Association and that
such changes May not be set forth in a Recorded document, Copies of the cunrent Use
Restrictions and Rules may be obtained from the Association.

35 Eratection of Owpgrs anl Qthers.

No Use Restrietion or Rule shall be adopted in violation of the following provisions,
except as may be specifically set fortl. in this Declaration {either initially or by amendment) or in
the initiai Use Restrictions set forth in Section 3.6:

(1) Idging Exjsting Rights. Ifany Use Restriction or Rule would otherwise require
Cwners to dispose of personal property which they maintained in or on the Lot prior to the
effective date of such regulation, or to vacate a Lot in which they resided prior 1o the effective
date of such r%u!dtmn and such property was maintained or such Oucupancy was in complianes
with the Governing Documents as such Use Restriction or Rule shall not apply to any such
Ouwners without thelr wrinman consent.
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by  Activities Within Drwelling Units. No Use Restriction or Ruke shall interfere with

the agyjvities cammied on within the confines of Dwelling Units, except that the Association may
prohibiy acsivities not nomaily associoted with property restricted to residential use, and it may
e8Iy or probibit any activities that create monetary costs for the Association or other Owners,
that cprante 2 danger to the health or safety of QOccupants of other Lots, that gencrate excessive
noise o graffic, thut create unsightly conditions visible outside the dwelling, that create an
Unfeagenuble source of annovance, o that otherwise violate local, state, or {ederal faws or

regulaions.

(c) Alisnation, No Use Restriction or Rule shalf place a blanket prohibition on leasing
OF Conyeying any Lot or reyuire the Association's consent before leasing or conveying any Lot.
Howgyep, the Association may (i} require thut Owners use Association approved lease forms; (i)
Npoge 4 reasonable fee on the jease of conveyance of a Lot based upon the Association’s related
adminjgerative costs: (i) require that Owners provide the Association advance notice of any
lease gp conveyance: v require such other payments or aetions as this Declaration may require;
and impase o minimum lease term,

(d) Allesation of Burdens and Benefits. No Use Restriction or Rule shall alter the

allocation of finuncial burdens among the various Lots or rights to use the Common Area lo the
detrimeng of any Ovwner over that Owner's objection expressed in writing to the Association,
Nathing in this provision shal| pravent the Association from changing the available Common
Arca, from adopting gencrally applicable rules for use of Comrmon Area, or from denying use
priviieg{:s 1o those who abuse she Common Area or violate the Governing Documents. This
Provigion does not affect the right fo increase the amoumt of assessments as provided in
Article viIIL

te) Displiays. The rights of Owners to display religious and holiday signs, symbols, and
decorn a3 inside Struciures on their Lots of the kinds normally displayed in dwellings located in
55“3’&;‘;;;;;}13; residential neighborhiceds shall not be sbridged, oxcept that the Association may
adopt time, ploct and muanner restricions with respect to displays visible from outside the
liwcllin%

Ne Use Restriction or Rule shall regulate the content of political signs: however, Use
Restriciions and Rules may regulate the time, place and mannper of posting such signs {including
desiygn eriteria).

f  Similar Treatment. Similarly situsted Owners shall be treated simifarly; provided,
the Use pestrictions and Rules may vary by Neighborhood.

{g) Household, Compaosition. No Use Restriction or Rule shall interfere with the
lrecdom, pf Owners to determine 1he compesition of their houscholds, except that the Association
shiall hgye the power 1 Himit the total number of Ceoupants permitted in each Dwelling Unit on
the bagig of the size and facilitics of the Dwelling Unit and #ts fair use of the Common Area, o
°qQuire (put one OF MOre nicmber be older than a certain age, #nd, t» reguire that no person under
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& certain age reside in o Dwelang Unit for longer than a specified period during the calendar
year.

{h} Reasonabie Righis To Develop. No Use Restriction, Rule, or any other action by

the Association or Board shall unreasonably impede Declarant’s right to develop the Properties in
aceordance with the rights reserved to the Declarant in this Declaration and the Act.

The limitations in subscctions (&) through (h) of this Section 3.5 .nall only limit
rulemaking suthority exercised under Section 3.3; they shall not apply to amendments to this
Declaration adopted in accordance with Article XXI and the Act.

3.6, Ipitelllse Restrictions and Bules.

(a)  Animalsand Peis. No animals of any kind, including livestock and poultry, shall be
raised, bred. or kept on any portion of the Properties, except that a maximum of three pets is
permitted in each Dwelling Unit, the composition of which may include dogs, cats, birds, or
other pets as determined from time 10 time by the Board. Pets which are permiued to roam free,
or, in the sole discretion of the Association, endanger the health of other Persons, make
objectionable neise, or constitute a nuisance or inconvenience te the Owners or others within the
Properties shall be removed upon the Board's request. I the Owner fails to hanor such request,
the Board may cause the pet to be removed,

The Board moy adopt reasonsble regulations designed to minimize damage and
digturbance to other Owners and Occupants, including Rules requiring damage deposits, waste
removal, leash controls. noise controls, and limils based on any reasonable factor, including size
and capacity of the Lot and fair share use of the Common Area; provided, however, any
regulation prohibiting the keeping of ordinary houschold pets shall apply prospectively only and
shall not require the removal of any pet which was being kept on the Propert” 1 compliance
with the Use Restrictions and Rules in effect prior to the adoption of such regu!  _un. The Board
may also adopt Rules which prohibit pets from centain Common Area focations, Nothing in this
provision shall prevent the Assockstion from requiting removal of any animal that presents an
actual threat to the health or safety of residents or from requiring abatement of any nuisance or
unressonable sowrce of annoyance. No pets shali be kept, bred, or maintained for any
commereial purpose.

{b) FEireumuas. The discharge of firearms within the Properties is prohibited. The term
*firgarms” inchudes "B-B" guns. pellet guns, and other firearms of all types. regardizss of size.

(¢} Nuisances. No Owner shall engage in any activity which materially disturbs or

destroys the vegetation, wildlife, or air quality within the Properties or which rosults in
unreasonable lzvels of sound or Hght pollution.
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{d)  Garage Doors. Garnge doors shall remain closed ot all times except when entering
and oXiting the garage and for @ reasonable length of time during day-light hours while
performing regular home maintenance activities (e.g., lawn care and gardening, car washing, ete).

{¢) Exiedoriighting Excessive exterior lighting is prohibited on any Lot. The Board
{or its designee) in its sole discretion shall determine whether any exterior lighting is excessive.

{0 Temporary Structures, Tents, shacks, or other structures of a temporary nature arce
probibited on any Lot except as may be authonzed by Declarant during initial construction
within the Properties. Temporary structures used during the construction or repair of a Dwelling
Unit or other improvements shall be . smoved immediately afler the completion of construction
or repair,

{8) Storage ol Goods. Storage of fumiture, fixtures, appliances, machinery, equipment,
or other goods and chatiels by a Home Owner is prokibited on the Common Ares or, if not in
active use, any portion of a Lot which is visible from outside the Lot

(h} Quiet Enjovrment. Nothing shall be done or maintained on any part of 3 Lot which
emits foul or obnoxious odors outside the Lot or creates noise or other conditions which tend to
disturb the peace, quict, safety, comfort, or serenity of the Occupants and invitees of other Lots.

No noxious. illega! “or offensive activity shall be carmied on upon any portion of the
Properties, which in the Board’s reasonable determination tends to sause cmbasrassment,
discomfort, annoyance. or nuisence to persons using the Common Arez or 1o the Occupants and
invitees ol other Lots,

{1} signs. No sign shall be erected within the Propertics without the Board's written
consent. except those required by law or unless specifically permiited in the Design Guidelines,
including posters. circulars, and billboards. This restriction shall not apply to eniry and
directional signs insiailed by Declarant. I permission is granted to any Person 1o ereet a sign
within the Properties, the Architectural Review Commitice shall have the right to resmict the
size, color, lertering, and placement of such sign. The Board, Council, and Declarant shall have
the right to crect signs as they, in their diseretion, deem appropriate.

) T Astennas and Sawdlie Dishes. Standard TV anteninas and other overthe-air

reception devices (including satelite dishes) of less than one meter in dizmeter shall be permitted
upon the Propertics. Ingaliation of standard TV antennas and over-the-air recoption devices
shall comply with any and all Design Guidelines, or other applicable rules and guidelines
adopted by the Architectural Review Committee or the Board; provided, however, that such rules
or regulations do not unrcasonably increase the cost of installing, maintaining, or using such
devices. Declarant, Council, and/or the Association shalf have the right, without oblgation, to
erect an derial, sateHite dish, or other apparatus (of any size) for a master antenna, cable, or other
communication system for the benefit of all or any portion of Anthem, including the Propertics,
should any master system or systems require such exterior apparatus,
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(%) Trash Comtainers and Collection. Mo garbage or trash shail be placed or kept on

any Lot, gxcept in covered containers of % ©¥Pe, size, and style which are pre-approved by the
Architectural Review Committee, as specifically permitted under the Design Guidelines, or
required by the applicable goveming jurisdiction. In no event shall such containers be
maintained so 28 to be visible from outside the | ot unless they are being made available for
collection und then only for the shortest tiMEe Teasonably necessary to effect such collection. Al
rubbish, wash. or garbage shat be removed om the Lots and shall not be allowed 0 accumulate
thereon. Np cutdoor incinerators shall be kept or maintained on any Lot.

) ightly or Unk itions. Al portions of 2 Lot outside enclosed structures
shall be kept in & clean 2nd tidy condition at &l times. No rubbish or debris of any kind shall be
placed or permilied 1o accumulate upen o #djacent to any Lot 50 as 1o render any such property
or any portion thereof, or activity thereon, UnSanitary, unsightly, offensive or detrimental 1o any
other portion of the Propertiss. Woodpiles OF Othur material shall be stored in a manner so as not
1o be visible from outside the Lot and ot 10 be attractive to rodents, snakes, und other animals
and 1o mininize the potential danger from fires, No nuisance shall be permiited to exist or
operate upon any Lot co 85 fo be offensive 0F detrimental to any other portion of the Properties.
No activities shall be conducted upon or adjacent 1o any Lot or within improvements constructed
thereon which are or might be unsafe or hazardous o any Person or property. No open fires shall
be lighted or permitted on the Properties, €%46pt in 1 contained outdoor tireplace or barbecue unit
while attended and in vse for caoking purposes or within a safe and weli designed interior
fireplace,

{m) XMehicles and Parking. The 1M "vehicles,” as used in this Scctjon, shall include,
without Iimitation, automobiles. trucks, bonts, railers. motorcycics, campers, vans, and
recrostiona} vehicles,

No vehicle may be left upon any portion of the Propertics except in a garage, driveway,
parking pud, or other are designated by the Bonrd, No person shall park any eommercial
vehicles, recreational vehicles, mobile homes, wilers, campers, boats or other watercraft, or
other oversized vehicles, stored vehicles, and unlicensed vehicles or inoperable vehicles within
the Properies other than in enclosed garages; Provided, however, one boat ar recreational vehicle
may be temporarily kept or stored completely i a driveway or completely on a parking pad on a
Lot for not more than four nights within ¢ach calendar month. This Section shall not apply 10
eniergency vebicle repairs.

Only clectronic powered golf carts May ba operated within the Properties; gasoline
powered golf carts arp prohabited,

(v}  Wetlands, Lokes, and Qther Waler Bodies. All wetlands, lukes, ponds, and streans

within the Properties, if any, shall be sesth<H¢ amenities only, and o other active use of lakes.
pends, streams, OF other bodies of water wititin the Properiies or within any golf course is
permitted, except that the Association and it agents shall have the exclusive right and casement
to retrieve golf balls from bodies of water within the Common Areas. The Association shall not
be responsible for any Joss, damage, or IMWY 1o any porson of property arising out of the
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authorized or unauthorized use of lakes, ponds, streams or other bodies of water within or
adjacent to the Propertics.

Article IV Architecture and Landscaping

41, Ceneral

No structure or thing shall be placed, erected, installed. or posted on the Properties and no
improvements or other work ¢including staking, clearing, excavation, grading, and other site
work, exterior alterations of existing improvements, or planting or removal of landscaping) shall
take place within the Properties, except in compliance with this Article and the Design
Guidelines,

o approval shall be required to repaint the exterior of a structure in accordance with the
originally approved color scheme or to rebuild in accordance with originally approved plans and
specifications. Any Owner nuay remodel, paint or decorate the interior of his or her Dwelling
Unit without approval, Howgever, modifications 1o the interior of screened porches, patios, and
similay portions of 3 Dwelling Unit visible from outside the structure shall be subject to approval.

All dwellings constructed on any poriion of the Properties shall be designed by and built
in accordance with the plans and specifications of a licensed architect or similarly Heensed
building designer unless otherwise approved by Declarans or its designee in its sole discretion,

This Article shall not apply to  Declarant’s activities until 100% of the Maximum Lots
have been conveyed to Home Owners, not to the Association during the Declaramt Control
Period.

4.2, Architectural Review,

(a) By.Declarant. Ench Owner, by accepting a deed or other instrument conveying any
interest in any pontiont of the Properties. acknowledges that, as the developer of the Properties
and as an Owner of portions of the Pioperties as well as other rmal estate within the vicinity of
the Propernties, Declarant has a snbstantial interest in ensuring that the improvements within the
Propertics enhance Declarant's reputation as a conimunity developsr and do not impair
Declarant's ability to market, sell, or lcase its property. Therefore, each Owner agrees that no
activity within the scope of this Anicle shall be commenced on such Owner's Lot unless and
until Declarant or its designee has given its prior written approval for such activity, which
approval may be granted or withheld in the sole discretion of Declarant or its designee,

In reviewing and acting upon any request for approval, Declarant or its designee shali be

acting solely in the interest of Daclarant and shall owe no duty to any other Person. The rights
reserved to Declarant under this Article shall continue so long as Declarant owns any portion of
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the Properties or any real property adjacent (o the Propenties or in Anthem, unless earlier
terminated in a written, Recorded instrument exceuted by Declarant,

Declurant may, in its sole discretion. designate one or more Persons from time to time to
act on its behatf in reviewing applications hereunder.

Declarant may from time 1o time, but shali not be obligated 10, delegzate all or a portion of
its reserved rights under this Article 10 (1) to the ARC, or (i) 2 committee comprised of
architects, enginvers, or other persons who may or may not be Members of the Assoeiation. Any
such delegation shall be in writing. specifying the scope of responsibilities defegated, 1t shall be
subject to (i) the right of Declarant 1o revoke such delegation at any time and reassume
jurisdiction over the matters previously delegated; and (if) the right of Declurant to veto any
decision which Declarant determines, in its sole discretion, to be inappropriate or inadvisable for
any reason,  So long as Declaramt has any rights under this Anicle, the jurisdiction of the
forcgoing entities shall be Jimited to such matters as Dectarant specifically delegates.

(b} Architectural Review Conumitice. Upon Declarant’s delegation or upon expiration
or termination of Declarant’s rights under this Article, the Associution, acting through the ARC,
shall assume jurisdietion over all architectural manters, The ARC, when appointed, shall consist
of at least three, but not more than seven, persons who shall be approved, shall serve, and may be
removed and replaced in the Board's discrotion, The members of the ARC need not be Mombers
ol the Association or represeatatives of Mombers, and may. but need not, include architects,
engineers, or similar profussionals, who may be compensated in such manner and amount as the
Board may establish.

Unless and until such time as Declarant delepates all or a portion of its reserved rights 10
the ARC or Declarant's rights under this Article serminate, the Association shall have ne
jurisdiction over architectural matters,

{ey  Eees: Assistapce. Reclarant or the ARC may cstablish and charge reasonable fees
for review of applications and nuty require such fees to be paid in full prior to review of any
application.  Such fees may include the reasonable costs incurred in having any application
reviewed by architects, engineers, o other professionals. Declarant and the Association may
employ architeets, ehygineers, or other persons as deemed necessary to perform the review, The
Board muay include the compensation of such persons in the Association’s annual operating
budget.

+.3.  Guidelines and Precedurgs.

{2} Design Goidelings, Declarant may prepare the initial Design Guidelines, which
may contain general provisions applicable to all of the Properties as well as specific provisions
which vary fromt Neighborhood to Neighborhood, The Design Guidelines are intended to
provide guidance 10 Owners regarding matters of particular concern to Declarant and the ARC in
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considering apphications.  The Design Guidelinegs are not the exclusive basis for decisions, and
compliance with the Design Guidelines does not guarantee approval of any application.

Beclarant shall have sole and full authority to amend the Design Guidelines as long as it
owns any portion of the Propenies or has the n;,hz to expand the Propenies pursuat to
Section 9.1, notw ithstanding a delegation of reviewing authority to the ARC, unless Declarant
alse delegates the power o amend to the ARC. Upon termination or defcgation of Declarant's
right to amend, the ARC shall have the authority 10 amend the Design Guidelines with the
Board's consent, Any amendments to the Design Guidelines shall be prospective only and shall
not require modifications to or removal of structures previously approved once the approved
censiruction or modification has commenced. There shall be no other fimitation on the scope of
amendments to the Design Guidelines, and such amendments may remove requirements
previously imposed or otherwise make the Design Guidelines less restrictive.

The Design Guidelines shall be made available to Owners and any requesting prospective
purchaser wheo is a pany to a binding contract to purchase a Lot. In Declarant's sole diserction.
such Design Guidelines muy be Recorded, in which event the Recorded version, as it untlateratly
may be amended from time to time, shall control in the event of any dispute as 1o which version
of the Pesign Guidelines was in ofTect an any particular time.

thy  Progcodures. Prior to commencing any activity within the scope of this Ariele, an
Owner shall submit an application for approvat of the proposed activity in such form as the
Design Guidelines or the ARC may specify. A prospective purchaser who is a party 10 a binding
contract to purchase 3 Lot also may be permitted to submit an application for approval. Such
application shall include pmns and speeifications {("Plans™) showing site layout, structural design,
exterior elevations, esterior materials and colors, famdscaping, drainage, exterior Hyphting,
rrgation, and other fealures of proposed construction. as applicable. The Desiyn Guidelines and
the ARC muiy require the submission of such additional information as deemed reasonably
necessary Lo consider any application.

In reviewing cach submission. Dueclarunt or the ARC may consider any factors it deems
relesant. Decisions may be based on purely acsthetic considerations, Each Owner acknowledges
that determinations as to such matters are purely subjective amd :.rpmzons may vary as to the
destrability and or attractiveness of particular improvements. The reviewing punty shall have the
sode diseretion to make final, conclusive. and binding determinations on masters of acsthetic
Judgment and such determinations shall not be subject to review so long as they are made in
good fisith and i accordance with the procedures set forth horein,

The ARC shail, withun 30 days afler receipt of a completed application and all required
inforntation, respond in writing to the applicant at the address specified in the gpplication. The
response may (i) approve the application, with or without conditions: (ii) approve a portion of the
application and diszppros ¢ other portions; or (ifi) disspprove the application. The ARC may, bt
shall not b obligated to, specify the reasons for any ohjections andlor offer supgestions for
cunng any ohjectens,
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In the event that the ARC fails 1o respond within the 30-day period, approval shall be
deemed to have been given, subject to Declarant's right 1o veto approval by the ARC pursuant to
this Scetion, However, no approval, whether expressly granted or deemed pranted pursuant o
the foregoing, shall be inconsistent with the Design Guidelines unless a vasiance has been
granted pursuant to Section 4.5 Notice shall be deemed to bave been given at the time the
envelope containing the response is deposited with the U. S, Postal Service. Personal delivery of
such wrilten natice shall, however, be sufficient and shall be deemed 1o have been given at the
time of delivery 1o the applicant.

Until expiration of Declarant’'s rights under this Article Section 4.2(2), the ARC shall
notify Declagant in writing within three business days after the ARC has approved any
applicalion refating to proposed activity within the scops of matters Declarant delegated o the
ARC. The notice shall be accompanied by a copy of the application and any additional
informiation Declarant may regquire, Declarant shalt have (0 days afier receipt of such notice 10
veto any such action, in its sole discretion, by written notice to the ARC and the applicant.

If construction does not commence on a project for which Plans have heen approved
within 90 days from the datc of closing of escrow on the Lot or the date of approval, whichever
is Iater, such approval shall be deemed withdrawn and it shall be necessary for the Qwner to
reapply for approval hefore commencing any construction activity. Once construction is
commenced. it shall be diligently pursued to completion. All corstruction shall be completed
within one year of commencement unless otherwise specified in the notice of approval or unless
the ARC grants an extension in writing, which it shali not be obligated to do. {f approved
construction is 1ot completed within the required 1ime, i1 shall be considered nonconforming and,
unless an extension of time is granted, shall be subject to enforcement action by the Association,
Dreclarant. or any aggrieved Owner,

Notwithstanding the above, the initial landseaping on any .ot shall be installed as
approved within 90 days from the date of the initiai closing of ¢scrow on the Lot.

The Board, with the conzent of Declarant, may, by resolution, exempt certain activities
from the application and approval requirements of this Article, provided such activities are
undertaken in strict compliance with the requirements of such resolution.

4.3, No Wiaiverof Future Approvals.

Each Owner acknowledges that the persons yeviewing applications under this Anicle will
change from time to time and that opinions on acsthetic matiers, as well as interpretation and
application of the Design Guidelines, may vary accordingly. In addition, each Owner
acknowledges that it may not always be possible 10 identify objectionable features of proposed
activity until the work is completed, in which case it may be unreascnable to require changes to

the improvements involved, but the Reviewer may refuse to approve similar proposals in the
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future. Approval of applications or Plans for any work done or proposed, or in connection with
any other matter requiring approval, shall not be deemed to constitute @ waiver of the right to
withhold approval as to any similar applications, Plans, or other matters subsequently or
additionally submitted for approval.

+

4.5 Nadances.

The ARC may suthorize variances from compliance with any of its guidelines and
procedures when circumstanees such as topography, naturgl obstructions, hardship. or gesthetic
or environmental considerations require, bul only in accordance with duly adopted regulations,
Such variances nway only be granted. however, Wien unique circumstances dictate and no
variance shall (a) be effective unless in writing; (b) be contrary to this Declaration ; or (€) ¢stop
the ARC from denving a variance in other circumstances, For purpeses of this Section, the
inubility 1o obtain approval of any governmental agency, the isspance of any permit, or the lonms
of any financing shail not be considered a hardship warranting a variance, Notwithstanding the
above, the ARC may not authorize variances without the writtens consent of Declarang, so long as
Declarant owns any portion of the Propenties or hus the right to ex pand the Properties pursuant o
Section 9.1,

4 a - age

3.0, A

‘The standards and procedures in this Article are intended as a mechanism for maintaining
and enhancing the overall acsthetics of the Propertics but shall not create any duty to any Person,
Review and approval of any application are made on the basis of agsthetic considerations oniy,
and neither Declarant nor the ARC shall bear any responsibility for ensuring (a) gtructural
inteprity or soundness of approved construction or modifications, {b) compliance with building
codes and other governmental requirements; or (¢) conformity of quality, value, size, or design
with other Dwelling Units, Declarant, the Association, the Couancil, the Board, any party
retained by the ARC as a consultant, any commitiee, or member of any of the foregoing shall not
be held liable for any claim whatsoever arising out of construction on or modifications 10 any
Lot.

Declarant, the Assochstion, the Board, any committee. or member of any of the forcgoing
shall not be held liable for soil conditions, drainage, or other general site work; any defects in
plans revised or approved hercunder; any loss of damage arising out of the action, inaction,
integrity, financial condition, or quality of work of any contracfor or its subcontractors,
employees, or agems, whather or not Declarant has approved or featured such contractor 38 2
builder in Sun City Anthem: or any injury, damages, or joss arising out of the manner or quality
or other circumstances of approved construction on or modifications to any Lot, In all matiers,
the Board. the ARC, and the members of cach, shall be defended and indemnified by the
Association as provided in Section 7.6.

4.7, Centificate of Compliance.
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Any Owner may request that the Association issue a certificate of architectural
compliance certifying that there are no known violaticas of this Article or the Design Guidelines.
The Association shall either gramt or deny such request within 30 days after receipt of a wriiten
request and may charge a reasonable administrative fee for issuing such certificates, Issuance of
such a cenificate shall estop the Associmion from taking enforcement action with respect to any
condition a¢ to which the Association had notice as of the date of such certificate and which may
viplate this Article or the Design Guidelines.

4.3.  Enforccment.

Any construction, alteration. or other work done in viclation of this Article or the Design
Guidelines shall be deemed to be nonconforming.  Upon written reguest from Declarant, the
Association. or the ARC. Owners shall, at their own cost and expense and within such reasonable
time frome as set forth in such written notice, cure such nonconformance to the satisfaction of the
requesier or restore the property, Lot, and/or Dwelling Unit to substantially the same condition as
existed prior to the nonconforming work. Should an Owner fxl to remove and restore as
required, Declarant, the Association, o their designees shall have the right to enter the properny,
remove the viotation. and restore the property 1o substantially the same condition as previously
existed. Al costs {which may include administrative charges). together with the interest at the
rate established by the Board (not to cxceed the maximum raie then allowed by law), may be
assessed against the benefited Lot and coliected as a Benefited Assessment unless otherwise
prohibited in this Declaration,

All approvals granted hercunder shall be deemed conditioned upon completion of all
clements of the approved activity and all activity previously approved with respect to the same
Lot, unless approval to modify any applcation has been obtained. In the event that any Person
fuils to commence and diligently pursue to completion all approved activity by the deadline sct
forth in the approval, Declarant or the Association, shali be authorized, after notice to the Owner
of the Lot and an opportunity to be heard in accordance with the By-Laws, to enter upon the Lot
and remove or complete any incomplete work and to asscss all costs incurred against the Lot and
the Owner thercof as a Benefited Assessment unless otherwise prohibited in this Dectaration.

All acts by sny contractor, subcontraclor, agent, employec, ot invitee of an Owner shall
be deerned as an act done by or on behalf of such Owner, Any contractor, subcontractar, agent.
employvee, or other invitee of an Owner who fails 1o comply with the terms and provisions of this
Article and the Destgn Guidelines may be excluded from the Properties, subject to the notice and
hearing procedures contained in the By-Laws. In such event, Declarant, the Association, and
their officers and dircctors shall pot be held liuble to any Person nor exercising the rights gramed
by this paragraph.

The Association and Declarant shall have the authority and standing to pursue aft legal
and equitable remedies available to enforce the provisions of this Article and the decisions of the
ARC.

AA323




495. Prohibited Improvements. The following structures and improvements are
prohibited on any Lot, and may be permitted only b2 amending this Declaration in the manner
provided in Article XXE

(8) Detached garages (except as anthorized by Declarant during initial construction):

(b} Detached storage buildings and detached sheds;

{c) Compost piles or containers;

{d) Decks or balconies;

(e} Basketball gozls:

(f) Free-standing flagpoles;

() Outside clothes lines or other ontside facilities for drying or siring clothes; and

(h) Satellite dishes of more than one meter in digmeter.

All other proposed structures or improvements (e.g., signs, fences, dog runs, ramadas,
gazebos, Iawn statues, fountains, ctc.) are subject 10 the review and approval requirements set

forth in this Article TV and the Design Guidelines and, in any event, may be prohibited under the
Design Guidelines.

Article V Maintenance and Repair
5.1,  Maintgnanceof Lots.

Each Owner shall maintain his or her Lot, Dwelling Unit, and all landscaping and other
jmprovemens comprising the Lot. as well as the interior gurface of any perimeter wali or fence,
in 2 manner consistent with the Governing Documents, the Community-Wide Standard, and all
applicable covenants, unless some og all of such mainienanee responsibility is otherwise assamed
by or essigned to the Association or a Neighborhood pursuant to any Supplemental Declaration
or other declaration of covenants applcable to such Lot,

Each Owncr shall also be responsible for Mainaining the sidewalk and landscaping
Zocated in the public righi-of-way adja,cm; | 73] h;s or her 1ot uﬂlgss a’ﬁ or pm of such
maintenance is assumed by the Association or 3 Neighborhood Association pursuant 10 2
Supplemental Declaration, oF any additional covenanis applicable to such Lot or Nﬁighbomwd.
The Owners' responsibility to maintain the sidewalk shall terminate if the local ordinance
requiring private maintenance of sidewalks in the public yight-of-way is repealed and notice is
given to the Owners by the Association,
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{n addition 10 any other enforcement rights, if an Owner fails to perform properly his or
her maintenance responsibility, the Association may perform such maintenance responsibilitics
and asgess all costs incurred in accordance with Section 8,5. The Association shall afford the
Owner reasonable notice and an opportunity 1o cure the problem prior to entry, except when
emtry is required due 1o an emergency shuation.

53 Mu fely

Any Neighborhood Association shall maintain its common property and any other
property for which it has maintenance responsibility in a manner consistent with the Governing
Documents, the Community-Wide Standard, and all applicable covenants.

Any Neighborhood Association shall alse be responsible for maintaining and irvigating
the landscaping within that portion of any adjacent Common Area or public right-of-way lying
petween the boundary of its common property and any wall, fence, or curb located on the
Comman Area or public right-of-way within 10 feet of its boundary; provided, there shall be no
right 1o remove trees, shrubs, or similar vegetation from this area without prior approval pursuant
1o Asticle IV,

Upon resolution of the Board, the Owners within each Neighborhood shall be responsible
for paving, through Neighborhood Assessments. the costs of operating, maintaining, and insuring
certain portions of the Arca of Common Responsibility within or adjacent 1o such Neighborhood,
This may include, without Hmitation, the costs of maintaining any signage, entry features, vight-
of-way, and greenspace between the Neighborhood and adjacent public roads, private strecls
within the Neighborhood, and Jakes or ponds within the Neighborhood, regardivss of ownership
and regardless of the fact that such maintenance may be performed by the Association; provided,
however, alf Neighborhoods which are similarly situated shall be treated in a simylar manner.

The Association may assume maintenance responsibility for propeny within  any
Neighborhood, in addition to that designated by any Supplemental Declaration, cither by
agreement with the Neighborhood or because, in the opinion of the Board, the jevel and quality
of service then being provided is not consistent with the Community-Wide Srandard, All costs
of maintenance pursuant to this paragraph shall be assessed as a Neighborhood Assessment only
against the Lots within the Neighborhood to which the services are provided, The provision of
services in accordunce with this Section shall not constitute discrimination within a class.

Unless otherwise specifically provided for in the Governing Documents of in other
instruments creating and assigning maintenance responsibility, responsibility for maintenance
shall include responsibility for repair and replecement, as necessary 10 maintain the properiy toa
leve! consistent with the Community-Wide Standard,
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By virtue of taking title to a Lot, cach Owner covenants and agrees with all other Owrniers
and with the Associntion 1o carty property insurance for the fill replacement cost of all insurable
improvements on his or her Lot. less a reasonable deductible, unless either the Neighborhood
Association (if any} for the Neighborhood in which the Lot is located or the Association carrics
such insurance (which they may, but are not obligated to do hereunder). 1f the Association
assumes responsibility for obtaining any insusance coverage on behalf of Owners, the prominms
for such insurance shall be lovied as a Benefited Assessment against the benefited Lot and the
Owner,

Each Owner further covenants and agrees that in the event of damage to or destruction of
structures on or comprising his Lot, the Owner shall proceed promptly to vepair or to reconstruct
in & manner consistent with the original construction or such other plans and specifications as are
approved in accordance with Article IV, In the event that such repair and reconsiruction cannol
be promptly undertaken, the Owner shall clear the Lot and maintain it in a neat and atractive,
landscaped condition ennsistent with the Community-Wide Standard and shall present a
timetable for repuir and reconstruction to the Board within 90 days of the damaging or
destructive evemt. The Chwner shall pay any costs which are not covered by insurance procecds.

The requirements of this Section shall apply to any Neighborhood Association
respansible for common propenty within the Neighborhood in the same manner as if the
Neighborhood Associations were an Owner and the common propetty were a Lot.  Additional
Recorded covenants applicable 1o any Neighborhood may establish more stringent requirements
“for insurance and more stringent standards for rebuilding or reconstructing structures on the Lots
within such Neighborhood and for clearing and maintaining the Lots in the event the structures
are not rebuilt or reconstructed,

PART THREE: COMMUNITY GOVERNANCE AND ADMINISTRATION

The suecess of the community is dependent upon the support and participation of every Chwerer it
its governunce amd administration.  The Declaration esiablivhus Sun City Authem Community
Association. Tne, as the mpchanism by which each Owner is able to provide that suppor! and
partivipation.  While many powers and responsibilities ave vested in theBoard, some decisions are
reserved for thy Association’s memhership -- the ovwners af property in Hut conmtinity.

Arvicle The Associution and Its Mentbers

- 4w

6.t E » As

The Association shall be the entity responsible for management, mainienance, operation,
and control of the Arca of Common Responsibility. The Association alse shall be the primary
entity responsible for enforcement of the Governing Documents, The Association shall perform
i1s functions in accordance with the Governing Documents and Nevada Jaws, as applicable.

6.2. Membershin,

Every Owner shall be a Momber of the Association. There shall be only one membership
per Lot. If 4 Lot is owned by more than one Person, all co-Owners shall share the priviieges of
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such membership. Subject to reasonable Board regulation, and all such co-Owners shall be jointly
and severally obligated 1o perform the responsibilities of Owners, The membership rights of an
Owner which is 10t 2 natyral person may be exercised by any officor, director, partner, trustec.or
by the individual designated from time to time by the Owner in 2 written instrument provided to
the Sceretary of the Association.

63. Voling.

The Association shall have one class of membership composed of all Owners, Each
Owner shall have one equal vote for each Lot in which it holds the interest required for
membership pnder Section 6.2, except that there shall be only one vote per Lot and no vote shall
be exercised for uny property which is cxempt from assessment under Scction 8,10
Accordingly, the to1al number of votes for the Association shall equal the total number of Lots
crented under and subject to this Declaration,

Special Doclarap Rights (as defined in the Act and otherwise), including the right 1o
approve, or withhold approval of, aclions proposed under the Governing Documents during
. Declarant Contrel Period, are specified in the refevant sections of the Governing Documents.
Declarant may appoint or remove & Majority of the Board during the Declarant Control Period,
as specified in the By-Laws.

Members MRy vore direetly of by prosy as provided in the By-Laws. The Board shali
dotermine whether voles shall be cast in person or by mail. 1f there is more than ong Owner of a
Lot. the vote for such Lot shall he exercised as the co-Owners determing among themsclves and
advise the Secretary of the Association in writing prior (6 the vote being taken, Absent such
advice and in the event that more thar one such co-Owner ¢asts a vote, the Lot's vote shall be
suspended and shall not be included in the final vote tally on the matter being voted upon,

fTHIS SPACE INTENTIONALLY LEFT BLANK]

AA327




The following diagram illustrates the interrelationships between various components of
the Association:

Components of Association

NEIGHBORHOCDS

MEMBERS '

¢2) Neighborhoeds.  Exhibit”A" to this Declaration, and each Supplemental
Declaration submutting additional property 10 this Declaration shall initially assign the property
subrnitted thereby 1o a specific Neighborbood (by name or other jdentifying designations), which
Neighborhood may be then existing or newly created. Sao long 43 it has the right to subject
additional property to this Declaration pursuant 1o Section 9.1, Decla-ant unilaterally may amend
this Declaration or any Supplemenial Declaration to create of redesignate Neighborhood
boundaries; provided, two or more existing Neighborhoods shall ot be combined without the
consent of Owrners of a Majority of the Lots inthe affected Neighborhoods.

{THIS SPACE INTENTIONALLY LEFT BLANK]
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The following is a summary of the formation and function of Neighborhoods:

* Created by Declarant when property is
annexed or later

* Comprised of Lots vwhich share common
interests

« May request that the Agsociation provide
special services or a higher level of services

The Owners of Lots within any Neighborhood may request that the Association provide a
higher level of service than that which the Association generally provides to all Neighborhoods,
or may request that the Association provide special services for the benefRt of the Lots in such
Neightorhood. Upon the affirmative vote, written consent, or a combination thereof, of Owners
of & Majority of the Lots within the Neighborhood, the Association shall provide the requested
services. The cost of such services, which may include a reasonablz administrative charge in
such amount as the Board deems appropriate (provided, any such administrative cherge shall
apply ot 3 uniform rate per Lot to all Neighborhoods recciving the same service), shali be
assessed 2gRinst the Benefited Lots within such Neighborhood as a4 Neighborhood Assessment.

Each: Neighborhood shall hold meetings annually or more frequently as may be required
by the Board or upon the petition of at least 10% of the Owners of Lots within the
Neighborhood, The Neighborhood Representative shall preside over Neighborhood meetings,
shall place such issues on the agenda as the Board may determine, and shall provide for an open
forum for Neighborhood Owners 1o discuss new matters, The presence of at leesi 15% of the
Owners in a Neighborhiood shall ecnstitute a quorum at any Neighborhood meciing, Except as
olherwise provided herein, Neighborhood meetings shall be called and held in acenrdance with
the relevant provisions of By-Laws Article 1

(») Neighborhood Represeniative. The Owners within each Neighborhood shall elect &

Neighborhood Representative who shall preside over Neighborhood mectings and shall be
responsible for communication between the Owners in the Neighborhood and the Board.
Neighborkood Representatives also shall attend Meiphborhood Representative meetings when
requested bY the Board., In addition, cach Neightothood shall elect an altemate Neighborhood
Representative who shall act in the absence of the Neighborhood Represemtative. The
Neighborhood Representative and alternate Neighborhood Representative shall be Owners in
good standing of a Lot in the Neighborhood they represent.

3

AA329




The Neighborhood Representative and altemate Neighborhood Representative shall be
clected on on angual basis, citier by written ballot cast by mail or at a mecting of the Mombers
withis such Neighborhood, as the Board determines; provided, however, upon written petition
sigred by Members holding at least 10% of the voles aitributsble to Lots within any
Nvighborhood, 1he clection for the Neighborhood Representatives shall be held at a
Neighborhood mesting {as provided for in subsection (a) above). T the event quorum is nol
obtained a1 a Neighborhood mceting called for the purpose of clecting the Neighborhood
Representatives, the election shall be conducted by written baliot.

The Board may appoint & nominating committee for the purpose of selecting candidates
for the Neighborhood Representative positions.  Additionaily, eligible candidates may nominate
thumselves for election 1o these positions in accordance with procedures adopted by the Board.

The Board shall call for the first election of a Neighborhood Representative from a
Neighborhood not Juter than one year after the conveyanee of a Lot in the Neighborhood fo a
Home Qwner. Subsequent elections shall be held each year on a date established by the Board,
Each Member who owns a Lot within the Neighborhood shall be entitled to cast one equal vole
per Lot owned, The candidate who receives the greatest number of votes shall be elected as the
Neighberhood Representative and the candidate receiving the next greatest number of votes shall
be clected as the alternate Neighborhood Representative, The Neighborhood Represuntative and
the altermate Neighborhood Representative shall serve a term of one year ard unti! their
SUCCUSS0Ts are elpeted.

The Boarg shall remove any Neighborhood Representative or alternute Neighborhood
Representative from office upon submission of a signed petition from a Majority of the
applicable Neighborhood's Lot Owners requesting that such action be taken. Any Neighborhood
Representitive may be removed with or without cause.  In the event tlint the Neighborhood
Represuntative is removed, or the position becomes vacant for any other reason, the alternative
Neighborhood Represemuative shall i1l the vacancy for the remainder of the term.  In the event
that the sltermate Neighborhood Representative position becomes vacant, or both positions
become vacant at the same time, the Board shalf fill such vacancies by appointing a replacement
from the pool of Neighborhood Owners in good standing,

Unii such rime as the Board first ealls for election of a Neighborhood Representative for
any Neighborhood, the Owners within such Neighborhood shali be entitled personally to cast the
voles attributable 1o their respective Lots on any issue requiring a2 membership vote under the
Governing Documents.

6#54 158 '\-’ by i 4,
Declarant may, but shall not be obligated 1o, combine different Neighborhoods into

"valing groups” for the purposce of clecting directors 10 the Board. Such voting groups shall be
designated to promote representation on the Board by groups with disimilar interests and 1o
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avoid panticutur groups dominating the Board duc to the number of votes held by such £roups.
Declarant shall establish voting groups, if 2t all, no later than the expiration of the Declarant
Control Period by Recording a Supplementai Declaration identifying each group by legal
dascription or other means by which the Lots within each group ¢an clearly be determined.
Declarant may amend such designations, in its discretion, at any time during the Declarant
Control Period. In any event, exch voting group shall glect an equal number of divectors to the
Bourd.

Declarant also may. with the consent of the Board, require that votes of Members on any
matter permitted under Nevada law be exercised by or through Neighborhood Representatives.
In such event, a Neighborhood Representative may be permitted to exercise the vote of Members
owning Lots within its Neighborhood in its discretion or in accordance with the specific
mstruction of the Member. Declaram shall establish such voting authority for Neighborhaod
Representatives, if at all, by Recording a Supplemental Declaration describing such authority
prior to the termination of the Decluramt Control Period. Such Supplemental Declaration shall
not be an amendment 10 this Declaration and shall nat require the consent or approval of any
Person other than the Board.  The purpose of giving Neighborhood Representatives voting
authority shall be ro promote cfficiency, simplicity, and manageability in Association meclings
and voting,

Article VIT  Asgocfation Poawers and Responsibilities

.4

, .
7.1 : .

ta) The Associdlion, through acdon of its Board, may acquire, hold, and dispose of
tangible and imangible personal property and real property,

{b)  Declaramt and its designees may convey to the Asseciation personal property and
fee title, leaschold, or olheT property interests in any real property. improved or upimproved,
deseribed in Exhibits "A” of "B The Assoeiation shall accept and maintain such property at its
expepse for the benefit of i15 Mombers, subject to any rostrictions set forth in the deed or other
instrument transferring SUCh property to the Association, The Association shall operate any
facilities on the conveyed PYoperty as intended from the date of completion of construction of the
facility and the issuance of & certificate of occupaney, if applicable. Upon writien request of
Declarant, the Association shall reconvey to Declarant any urimproved portions of the Propertics
originally conveyed by Declarant 1o the Association for no consideration, 1o the extent conveved
by Declurant in ervor or needed by Declarant to make minor adjustments in property lines.

7.2, Maintn \ ; _
() Generally. The Association shall maintain, in acecordance with the Community-

Wide Standard, the Area of Commion Responsibility, which shall inclode, but need not be limited
10;
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iy ol portions of and structures situated upon the Commion Arca;
(i) landscaping within public rights-of-way within or abutting the Properties;

(i) such portions of any additional property included within the Area of Common
Responsibility as may be dictated by this Declaration, any Plat of any portion of the Praperties,
or any covenant, contract, or agreement for maintenance thereof entered into by the Association
{or by Declarant on the Association's behalf);

{ivy  all ponds, streams, and wetlands located within the Properties which serve as
part of the stormwater drainage system for the Properties, including improvements and
equipment insiailed therein or used in connection therewith:

(v} any property and fucilities Declarant owns and makes available, on a
temporary or permanent basis, for the primary use and enjoyment of the Association and jts
Members. Such property and facilities must be identified by written notice from Declarant to the
Association and shall remain o part of the Area of Common Responsibility and shall be
miainained by the Association until such time as Declarant revokes such privilege of use and
enjoyment by written notice to the Association; and,

{vi) al perimeter walls or fences Declarant constructs surrounding the Properties
or which separate a Lot from the Commeon Area or any golf course, regardless of whether such
wall or fence is located on the Common Area or on a Lot; provided that Owners shall be
responsible for maintxining the interior surfice of the perimeter wall or fence located on such
Owner's Lot as provided in Section 5.1. A perimeter wall of fence shall not be 5 party wall or
party fence as set forth in Section 13.1.

The Assocition may maintain other property which it does not own, including, withowt
limitation, property dedicated to the public, if the Board of Directors determines that such
nintenance is necessary or desirable to maintain the Community-Wide Standard.

The Associstion shall also have the right and power, but ot the obligation, to take such
actions and adopt such rules as may be necessary for control, relocation, and management ol
wildlife, snakes, rodents, and pests within the Area of Common Responsibility.

The Association may assume maintenance responsibility for property within any
Neighborhood, in addition to any property which the Association is obligated 1o maintain by this
Declaration or any Supplemental Declaration, either by z2greement with the Neighborhood
Associstion or because, in the opinion of the Board, the leve! and quality of service then being
provided is not consistent with the Community-Wide Standard. Al costs of such maintenance
shail be assessed as a Neighborhood Assessment against the Lots within the Neighborhood to
which the services are provided. The provision of services in accordance with this Section shall
not constitute discrimination within a elass,
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The Association shal} sot be liable for any damage or injury eccirring on, oF arising out
of the condition of, property which it does not own except to the extent that it has been pegligem
in the performance of is maintenanee responsibilitics,

() Continuous Operation. The Association shall maintain the facilitics and equipment
within the Arca f Common Responsibility in continuous operation, exeept for any periods
necessary, as Jo -J in the sole discretion of the Board, 10 perform roquired midintenance or
repairs, unioss ‘s representing 75% of the votes in the Association and Declarant, for so
tong as it owe woperty described on Exhibits "A® or "B,"” agree in wiiting 1o discontinue

such opention,

Except as provided above, the Area of Common Responsibitity shali not be reduced by
amendment of this Declaration or any other means ¢xcept with the prior writien approval of
Deelurant as long as Declarant owns any property deseribed in Exhibits "A” or "B” of this
Beclaration.

e} Maintenunce as Coramon Expense. The costs associated with mainienange, repair,

and replacement of the Area of Common Responsibility and such other cosis a5 provided in
Section 7.2(x) shall be a Common Expense; provided, the Association may seek reimbursernent
from the owner({s) of. or other Persons responsibic for, certain portions of the Area of Common
Responsibility pursuant to this Declaration, other Recorded covenants, or agreements with the
owner(s) thercof, Maintenance, repair, and replacement of Limited Common Areas shall be a
Neighborhood Expensc assessed to the Neighborhood(s) to which such Limited Common Areas
are assigned, notwithstanding that the Association may be responsible for performing such
muaintenance hereyunder.

7.3, Insurancg.

()  Reguited Coverages. The Association, acting through its Board or jts duly
authorized agent, shall obtain and continue in effect the following types of insurance, if
reasonably availuble, or i not reasonably available, the most nearly equivalent coverages 2s are
reasonably available:

{iy Blanket property insurance covering "risks of dircet physical loss” on a
“special form® basis (or comparable coverage by whatever name denominated) for all insurable
improvements on the Commen Arca and within the Arez of Common Responsibility to the
extent that the Associntion has pssumed responsibility in the event of a cagualry, regardless of
ownership, If such coverage is not genesally available at reasonable cost, then “broad form"
coverage may be substituted.  All property insurance policies obtained by the Association shall
have policy limits sufficient to cover the full replacement cost of the insured improvements under
current building ordinances and codes;

(i) Commocreinl general  Hability insurance on  the Area of Common
Responsibility, insuring the Association and its Members for damage of injury caused by the
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negligence of the Associution or any of its Members, employees, agents, or contraciors while
acting on its behalfl If generally available at reasonable cost. such coverage (including primary
~and any umbreila coverage) shall have a Hmit of at keast $2,000,000.00 per occuiTence with

respect 1o bodily injury. personn injury, and property damage; provided, should addisional
covernge and higher limits be available at reasonable cost which a reasonably prudent person
would obiain, the Associatien shall obtain such additional coverages or limits;

(iti} Workers' compensation insurance and employers' liability insurance, if and to
the extent required by law;

(iv} Directors’ and offtcers' lability coverage (including coverage for commiitee
members);

(v} Commercial crime insurance, including fidelity insurance covering all Persens
responsible for hundlisg Association funds in an amount determined in the Board's husiness
judgment but not less than an amount egual to one-quarter of the annual Base Assessments on all
Lots plus reserves on hand.  Fidelity insurance policies shall contain a wajver of all defenses
based upon the exclusion of Persons serving without compensation; and

{vi) Such additional insurance a5 the Board, in #s business judgment. determines
advisuble.

In addition, the Association shall, if so specified in 2 Supplemental Peclaration
applicable fo any Nelghborhood, obtain and muintain property insurance on $he insurablc
improvements within such Neighborhood, which insurance shall comply with the requirements
of Section 7.3(aj{i). Any such policies shall provide for a certificate of insurance to be fumished
upon reguest 1o the OQwner of eack Lot insured.

Premiums for all insurance on the Area of Common Responsibility shall b¢ Common
Expenses, except that {§) premiums {or property insurance on Lots within a Neighborhood shall
be a Neighborhood Expense; and {ii) premiums for insurance on Limited Common AFCEs mpy be
included in the Neighborhood Expenses of the Neighborhood(s) 10 which such Limited Common
Arvas arg assighed unless the Board reasonsbly determines that other treatment of the premiums
is more appropriale,

{b) Policy Requirements. The Association shall arrange for an anpual review of the
sufficiency of its insurance coverage by one or more qualified Persons, at feast o€ of whom
must be familiar with insurable replacoment costs in the melropolitan Las Vega$ area,  All
Association policips shall provide for a centificate of insurancs to be fm:shcd to the Association
and, upon request, to cach Member insured.

The policies may contain a rcasonable deductible and the amount thereof shall not be
sublracted from the face amount of the policy in determining whether the policy limits satisfy the
requirements of Section 7.3{(a). In the event of an inswred loss. the deductible shall be troated as
a Common Expense or a Neighborhood Expense in the same manner as the premiums {or the
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applicable insurance coverage. However, if the Board reasonably determines, after notice and an
opporiunity to be heand in accordance with the procedures set forth in Section 3.26 of the By-
Laws, that the loss is the result of the negligence or willful misconduct of one or more Owners,
their guests, invitees, or lessees, then the Board may assess the full amount of such deductible
against such Guwner{s) and their Lots as a Benefited Assessment,
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All insurunce coverage obtained by the Board shall:

i} be written with a company authorized to do business in the State of Nevada
which satisfies the requirements of the Federal Nationa) Morigage Association, or such other
secondary mortgage market agencies or federal agencies as the Board deems appropriate:

(i} be written in the name of the Association as trustee for t!,* Benefited parties.
Policies on the Common Arcus shall be for the benefit of the Associativs and its Members.
Policies secured on behalf of o Neighborhood shall be for the benefit of the Owners within the
Neighborhood and their Mortgagees, as their interests may appear;

(il not be brought isto contribution with insurance purchased by Owners.
Occupams. or their Morigagees individuaily;

{iv) contain an inflation guard endersement;

(v} inchude an agreed amount endorsement, if the policy contains a co-insurance
clisuse;

{vi} provide thut each Owner is an insured person under the policy with respeet to
Hability arising out of such Owner's imerest in the Common Arca or membership in the
Assoclation:

{vii) provide a waiver of subrogation uader the policy against any Owner or
houschold member of an Qwner;

(viii) inciude an cndorsement precluding canceliation, invalidation, suspension, or
non-renewal by the insurer on account of any one or more individual Owners, or on account of
any curable defect or violation without prior written demand to the Association to cure the defect
or vielation and allowance of a reasonable time to cure; and

(ix) include an endorsemen: precluding cancellation, invatidation, or condition to
recovery under the policy on account of any act or cmaission of any one or more individuat

Owners, unless such Owner is acting within the scope of its authority on behall of the
Association,

In addition, the Board shall use rcasonuble efforts to secure insurance policies which Jist
the Owners as wdditional insureds and provide: '

(i} 2 waiver of subrogation us to any claims against the Association’s Board,
officers, employees, and its manager, the Owners and their tenants, servants, agents, and gucsts;

(Hi} & waiver of the insurer's rights to repair and recenstruct instead of paying cash;
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(iti) an endorsement excluding Owners' individual policies from consideration
unler any "other insurance” clause;

(ivi an endorsement reguiring st least 30 days' prior written nolice to the
Association of any cancellation, substantial modification, or on-renewal;

{v} across-tighlity provision; and

{vi} a provision vesting in the Board's exclusive authority to adjust losses;
provided, however, no Morigagee having an interest in such losses may be prohibited from
participating in the setdement negotiations, if any, related to the loss.

The Association shall provide Declarant at least 20 days prior writlen potice of any
cancellation. termination, substantizl modification, or non-renewal of any Association insurance
policy,

(¢} Restorng Damaged Improvements. In the event of damage 1o or destruction of

Common Area or other property which the Association is obligated to insure. the Board or s
duly authorized agent shall file and adfust all insurance claims and obtain reliable and detailed
estimates of the cost of repairing or restoring the property to substantially the condition in which
it existed prior to the damage, allowing for changes or improvements neeessitated by changes in
applicable building codes.

Damaged improvements on the Common Arca shall be repaired or reconstructed uniess
the Members representing at Jeast 8676 of the otal voles in the Association, and Declaram, Jor so
long as it owns any property descrived on Exhibits "A" or "B," decide within 60 days afler the
1oss not to repair or teconstruct. I€the damage is to Limited Common Area, 80% of the Owners
to which such Limited Commen Area is assigned and Declarant, for so fong as #t owns any
property described on Exhibits A" or "B." must vote not 1o repair or reconstruct.

i cither the insurance proeceds or estimates of the loss, or both, are not available to the
Association within such 60-day period, then the period shall be extended until such funds or
information are sveilable. However, such extension shall not exceed 60 additioral days, No
Morigagee shatl have the tight to participate in the dutermination of whether the dumage or
destruction to the Commion Area shall be repaired or reconstructed.

if u ducision is made not to restore the damaged improvements, and no altermative
improvements arc authorized, the affected property shall be cleared of all debris and ruins and
thereafler shall be maintained by the Association in & neat and attractive, landscaped condition
consistent with the Community-Wide Standard.

If Owners to which Limited Commeon Area is assigned vote (as provided above) not to
ropair or reconstruct improvements on such Limited Common Area, then any insurance proceeds
attributable to such Limited Common Area, minus the costs of clearing and Jandscaping, shall be
distributed to such Owners in proportion 1o their ownership interest therein. If Members vote (as

39

AA337




provided above) not to repair of reconstruct improvements on Common Area, then any insurance
procreds attributable to such Common Ares, Mminus the costs of ¢1e8fing and |andscaping. shall
be distributed to all Owners in equal amounts, This provision may be enferceq sy the Mortgagee
of any affected Lot,

If insurance proceeds are insufficient 10 cover the costs of fPair or yeconstruction, the
Board may, without a vote of the Members, levy Special Assessmenls to gover the shonfall
against these Owners responsible for the premiums for the applicable inSurance coverage under
Section 7.3(a).

() Waiver of Claims. To the exient permitted by law. e Asggseciation and cach
Owner. by accepting a deed or entering into 3 Recorded contract of 53l¢ for any portion of the
Properties, waives any claims apainst Declarant and its affiliates for 2ny damages or losses for
which insurance coverage is available, to the extent of such insurance COVeragy,

74 Compliance and Enforcoment.

{a) Every Owner and Occupant of a Lot shall comply with the Governing Documents.
The Bourd may impose sunctions for violation of the Goveming Documents pfter notice and a
hearing in accordance with the procedures set forth in the By-Laws. The Boarg shall establish 2
rnge of penaltics for such violations, with violations of the Dechiation, pnsafe conduct,
harassment, or intentionally malicious conduct treated more severely than other violations. Such
sanctions roay include, without Himiation:

(i) imposing a graduated range of reasonable monetary fines “’hxch shall, pursuant to
the Act, constitute a Hen upon the violalor's Lot However, unless the imposed fine was for 2
vielation affecting the health, safety and welfare of the Association. Such jjen may noi be
foreciosed by the Association, The smount of cach such fine must b¢ Commensurate with the
severity of the violation and shall in no event exceed the maximum peifitteg by the Act. The
Rules may be enforced by the asscssment of 2 fing only i (A) the Person alicged to have
violated the Rules has reecived notice of the alleged violation that informs hiny of his oppertunity
to request a hearing on the alleged vielation; and, (B) at jeast ity (30) day, wefore the alleged
violation, said Person was given written notice of the Rule that the Person allegeqlv violated, 1f
a fine is Imposed pursuant to this subsection and the violation is not cufed within fourteen (14)
days or such longer cure period ag the Board establishes, the violation sha)l be duemed o
eontinuing violation and the Board may thereafier impose an ndditional fine for (ke violation tor
each seven (7) day period of portion thercof that the violation is not sured.  Any additional fine
may be imposed without notice and an opporiunity to be heard, In the event that any Occupant,
guest, or invites of a Lot violates the Governing Doturmonts and a fing 1S impoged, the fine shall
first be assessed againgt the violator; provided, however, if 1he fine is 110t paid by the violator
within the time period set by the Board, the Owner shall pay the fine upeD Dotice from the Board.
The Board shall publish and cause 1o be hand-delivered or sent prepaid bY United States mail to
the matling address of each Lot or to any other mailing address designated in writing by the Lot
Owner a schedule of fines applicable o particular violations;
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ii) suspending an Owner's right to vote:
{ip) 2

(iii} suspending any Person's right 1o use any recreational facilities within the Common
Area: provided, however, nothing herein shall authorize the Board to Himit ingress or egress fo o
froma Lot

(iv) suspending any services provided by the Association to an Owner or the Owner's
Lot if the Owner is more than 30 days delinquent in paying any assessment or other chargre owed
10 the Association;

{v)} exercising scif-help or taking action 1o abate any violation of the Goveming
Documents in a non-emergencey situation;

{vi) requiring an Owner, at its own ¢xpense, 10 Temove any structure or improvement on
such Owaer's Lot in violation of Article IV and to restore the Lot 1o its previous condition and,
upon fajture of the Owner to do so, the Board or its designee shall have the right 1o enter the
property, remove the violation and restore the property to substantially the same condition as
previously existed and any such action shall not be deemed a trespass;

{vii) withont Hability 1o any Person, precluding any contractor, subcontracior, agent,
employee, or other invitee of an Qwner who fails 10 comply with the terms and provisions of
Articte 1V and the Design Guidelines from continuing or performing any further activities in the
Properties; and

(viii) Ievying Benefited Assessments to cover costs incumred by the Association to bring o
Lot into compliance with the Governing Documents,

In addition, the Board may iske the following enforecement procedures to ensure
compliance with the Governing Documents wihout the necessity of compliance with the
procedures set forth in Section 3,26 of the By-Laws:

(i) exercising self-help in any emergency situation (specifically including, but not
limited to, the towing of vehicles that are in viglation of parking Rules);

(i} bringing suit at Jaw or in equity to enjoin any violation or to recover monetary
damages or both,

In addition 1o any other enforcement rights, if an Owner fails properly to perform his or
her maintenance responsibility, the Association may Record a notice of violation or perform such
maintenance responsibilitics and assess all costs incurred by the Association sgainst the Lot and
the Owner as a Benefited Assessment. I a Neighborhood Association fails to perform its
maintenance responsibilities, the Association may perform such maintenance and assess the costs
as a Benefited Assessment against afl Lots within such Neighborhood., Except in an emergency
sitnation, the Association shall provide the Qwner or Neighborhood Association reasonable
notics and an opporiunity 1o cure the problem prior to taking such enforcement action,
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All remedies set forth in the Governing Documents shall be cumulative of any remedies
available at law or in cquity. In any action to enforce the Governing Documents, if the
Association prevails, it shall be entitled to recover sl costs, including, withomt limitation,
attorneys' fees and court costs, reasonably insurred in such action.

(b} The decislon to pursue enforcement action in any particular case shall be left
te the Board’s discretion, except that the Board shall not be arbitrary or capricions in
taking enforcement action. Without iimiting the generality of the foregoing seutence, the
Board may determine that, under the circumstances of a particular case:

{i) tke Association’s position is not strong enough to justily taking any or
Further nction; '

(if) the covenant, restriction, or rule belng enforced is, or is likely to
ronstrued as, inconsistent with applicable law;

(it} although a technical violation may exist or may have occurred, i is not of
such a material nsture as to be objectionable to 8 reasonsble person or to justify expending
the Associntion's resources; or

{iv} that it ix not in the Association’s best interests, based upon hardship,
expense, or other reasonable criterin, to pursue enforcement action,

Such decision shall not be construed a waiver of the Association's right to enforce
such provision at a later time under other cireumstances of preclude the Associatien from
enforcing any other covenant, restriction, or rule.

The Assaciation, by contract or other agreement, may enforce applicable State and local
faws and ordinances, and shall permit the Council and governmental bodies to enforce their
respective laws and ordinances within the Properties for the benefit of the Association and its
Members.

7.5, Implied Rights: Board Awthority.

The Association may excrcise any right or privilege given to it expressiy by the
Governing Documents or reasonably implied from or reasonzbly necessary to effectuate any such
right or privilege. Except as otherwise specifically provided in the Governing Documents, or by
law, all rights and powers of the Association may be exercised by the Board without a vote of the

membership,

7.6.  Indemnification of Officers, Rirectors and Others.
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(2} Indemnification. The Association shall indemnify every officer, director, and
committee member against all damages and oxpenses, ingluding counscl fees, reasonably
incurred in connection with any action, suit, or other proceeding (including scttfement of any suit
or proceeding, if approvedd by the then Board of Directors) to which he or she may be a party by
reason of being or having been an officer, director, or commiitee member, except that such
obligation 1o indemnify shall be limited 1o those agtions for whicl Hability is limited under this
Section, the Anticles of Incorporation, the By-Laws, and Ne' ada law.

{b)  Claims Related 10 Breachof Dity. The officers, directors, and committee members
shall not be Hable for any mistake of judgment, negligent or otherwise, except for their own
individual willful misfeasance, malfeasance, misconduct. or bad faith. The officers and directors
shail have no personal Hability with respeet 10 any contract or other commitment made or action
taken in good fuith on behalf of the Association (except to the extent that such officers or
directors may also be Moembers of the Association),

Decisions whether to institute Titigation arc no different from other decisions directors
make, There is no independent legal obligation 1o bring a civil action against another party, and
no provision of the Governing Documents shall be construcd to impose a duty upon the Board 1o
suc under any circumstances. In deciding whether to bring a civil action against another party, a
directer is protected by the business judgment rule as explained in the By-Laws.

(¢}  Exclust iability I i i .

(i) Volunteer dircctors, officers, and committes members of the Association shall
not be personally Hable in excess of the coverage of insurance specified in subparagraph (D)
below, 1o any Person who sulfurs injury, including but not limited to, bodily injury. emotiona)
distress. wrongful death, or property damage or foss 85 2 result of his or her tortious act or
omission as long as the following requirements are met by the volunteer director, officer, oy
committes member and the Assecintion:

{A) the dircctors, officer’s, or committee member's act or omission was
performied within the scope of their duties;

(B} the dircclor's, officer’s, or commiitee member's act ar omission was
performed in good faith;

('} the director's, officer's. or commiltee member's act or omission was not
witlful, wanton, or grossly negligent; and

{D) 1the Association maintained and had in effect (8t the time the act or
onsission of the director, officer, or committer member occurred and at the time a claim was
made) one or more insurance policies which included coverage for general Hability of the
Assoctation and individual lability of directors, officers, and committee members for negligent
acts or omissions in that capucity, both in the amount of at feast $2,0600,000.00,
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(i} The payment for octual expenses incumed in the execution of his or her duties
shall not affect the status of an officer or director as 8 volunteer under this subsection (o).

Decisions whether to institute Htigation are no different from other decisions directors
make, Therg is no independent Jegal obligation to bring a ¢ivil action against another party. In
deciding whether 1o bring a civil action against another party, a director is protected by the
husiness judgment rule as pxploined in Section 3,25 of the By-Laws,

The Association shall indemnity and forever hold cach such dircclor, officer, amd
committee member harmiess from any and all Jigbility to others on sccount of any such contra 4,
commitment, or acton. This right to indemnification shall not be exclusive of any other rights 10
which any present or fopmer officer, director, or committee member may be entitled.  The
Assaciation shall, 88 a Commion Expense. nyvntain adequate general Hability and officers’ and
directors’ Hubility insuranes to fund this obligation. if such insurance is reasonably available.

7.7. Saletv.

THE ASSOCIATION MAY, BUT SHALL NOT BE OBLIGATED 7O,
MAINTAIN OR SUPPORT CERTAIN ACTIVITIES WITHIN THE PROPERTIES
DESIGNED TO MAKE THE PROPERTIES SAFER THAN THEY OTHERWISE
MIGHT BE. THE ASSOCIATION, THE BOARD, THE ASSOCIATION'S
MANAGEMENT COMPANY. ANY NEIGHBORHOOD ASSOCIATION, THE
COUNCIL, AND DECLARANT SHALL NOT IN ANY WAY BE CONSIDERED
INSURERS OR GUARANTORS OF SMCURITY WITHIN THE PROPERTIES, NOR
SHALL ANY OF THE ABOVE PARTIES BE HELD LIABLE FOR ANY LOSS OR
DAMAGE BY REASON OF FAILURE TO PROVIDE ADEQUATE SECURITY OR
INEFFECTIVENESS OF SECURITY MEASURES UNDERTAKEN, NO
REPRESENTATION{(OR WARRANTY IS MADE THAT ANY SYSTEMS OR
MEASURES, INCLUDING ANY MECHANISM OR SYSTEM FOR LIMITING ACCESS
TO THE PROPERTIES, CANNOT BE COMPROMISED OR CIRCUMVENTED, NOR
THAT ANY SUCH SYSTEMS OR SECURITY MEASURES UNDERTAKEN WHLL IN
ALL CASES PREVENT LOSS OR PROVIDE THE DETECTION OR PROTECTION
FOR WHICH THE SYSTEM IS DESIGNED OR INTENDED.

EACH OWNER ACKNOWLEDGES, UNDERSTANDS, AND COVENANTS TO
INFORM ITS TENANTS AND ALL OCCUPANTS OF ITS LOT THAT THE
ASSOCIATION, ITS BOARD. COMMITTEES, NEIGHBORHOOD ASSOCIATIONS,
THE CQUNCIL, AND ALL OTHER PERSONS INVOLVED WITH THE
GOVERNANCE., MAINTENANCE, AND MANAGEMENT OF THE PROPERTIES, AS
WELL AS DECLARANT, ARE NOT INSURERS OF SAFETY OR SECURITY WITHIN
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THE PROPERTIES, ALL OWNERS AND OCCUPANTS OF ANY LOT AND ALL
TENANTS. GUESTS, AND INVITEES OF ANY OWNER ASSUME ALL RISKS OF
PERSONAL INJURY AND LOSS OR DAMAGE TO PERSONS, LOTS, AND THE
CONTENTS OF LOTS. AND FURTHER ACKNOWLEDGE THAT THE
ASSOCIATION. ITS BOARE AND COMMITTEES, THE ASSOCIATION'S
MANAGEMENT  COMPANY, ANY NEIGHBORHOOD ASSOCIATION, THE
COUNCIL,, AND DECLARANT HAVE MADE NO REPRESENTATIONS OR
WARRANTIES, NOIt HAS ANY OWNER, OCCUPANT, OR ANY TENANT, GUEST,
OR INVITEE OF ANY OWNER RELIED UPON ANY REPRESENTATIONS OR
WARRANTIES., EXPRESSED OR IMPLIED, RELATIVE TO ANY ENTRY GATE,
PATROLLING OF THE PROPERTIES, ANY FIRE PROTECTION SYSTEM,
BURGLAR ALARM SYSTEM, OR OTHER SECURITY SYSTEMS RECOMMENDED
QR INSTALLED OR ANY SECURITY MEASURES UNDERTAKEN WITHIN THE
PROPERTIES.

7.8. E]:Q!"Iﬁ‘mﬁ ggs ,m.'tggg.‘

The Association shall be suthorized, but not oblipated, to enter info and terminate, in the
Roard's discretion, contracts or agreements with other entitics, including Declarant and the
Council. to provide services to and facilities for the Members of the Association, their guests,
jessees, and invitees and to charge use and consumption fees for such services and facilities. For
example, some services and facilitics which might be offered inclnde londseape mainienance,
pest control service. cable television serviee, sccurity, curetaker, transportation, fire protection,
utilitics, and similar services and facilities,

7.9, ALe e -

The Board shall huve the power and right to terminate provided services or to change the
use of portions of the Common Arca during the Dectarant Control Periv 4 without the approvat or
consem of the Members, Thereafler, the Board may do so with the consent of a Majority of the
Ovners, and the Declarant's consent {so long ss Declarant owns any property deseribed in
Exhibits "A" or "B} Any such change shall be made by Board resolution stating thatr (o) the
present Use or service is no longer in the best interest of the Owners, (b} the new use is for the
benefit of the Owners, (¢} the new use is consistent with any deed restrictions and zoning
regulations restricting or limiting the use of the Clomimon Area, and (d) the wéw use is consistot
with the then effective Master Plan,

Notwithstanding tie above, if the Board resolution states that the chanyge will not have an
adverse offuct on the Association and the Owners, the Board may give notice of the change to all
Owners. The notice shall give the Owners a right to objoct within 30 days of the notice. [ fess
than 10% of the Membars submit wrilten objections, the change shall be deemed approved and a
meeting shall not be necessary.
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This Scction 7.9 shall not apply o the Board's ability to muke und change niles reluting to
nwnaging existing vses {(eg.. scheduling ose of rooms. ¢t¢.).

7160 Miew lmpainnent.

DECLARANT, THE ASSOCIATION, AND THE COUNCIL. DO NOT
GUARANTEE OR REPRESENT THAT ANY VIEW OVER AND ACROSS LOTS OR
THE OPFEN SPACE FROM ADJACENT LOTS WILL BE PRESERVED WITHOUT
IMPAIRMENT. DECLARANT, THE ASSQOCIATION, AND THE COUNCIH. SHALL
NOT HAVE THE OBLIGATION TO RELOCATE, PRUNE, OR THIN TREES OR
OTHER LANDSCAPING EXCEPT AS SET FORTH IN ARTICLE V. TRE!S AND
OTHER LANDSCAPING MAY BE ADDED TO LOTS AND TO THE OPEN SPACE
FROM TIME TO TIME SUBJECT TO APPLICABLE LAW AND THE GOVERNING
DOCUMENTS, ANY EXPRESS OR IMPLIED EASEMENTS FOR VIEW PURPOSES
OR FOR THE PASSAGE OF LIGHT AND AIR ARE HEREBY EXPRESSLY
DISCLAIMED.

7.1 Relationship with Nejgbborhoads.

The Associatson shall have the power to veto any action taken or contemipiated 10 be
taken by uny Neighborhood Association (if such Neighborhood Associations are cstablished)
which the Board reasonubly determines o be adverse to the interests of the Association or its
Members or inconsisient with the Community-Wide Standard. The Association also shall have
the power to require specitic action o be taken by uny Neighborhood Association in conncetion
with iis obligations and responsibilities, such s requiring specific maintenance or repairs or
acsthutic changes 1o be effectuated and requiring that a proposed budget include cenain iiems
amd that expenditures be made therefor.

A Neighborhood Association shall take appr iprinte action required by the Association in
a writlen notice within the reasonable time frame set by the Association in the notice. If the
Neighhorhood Assoctation fails to comply, the Association shall have the right 1o effect such
action on behalf of the Neighborhood Association and levy Benefited Assgssments to cover the
costs, as well s an administrutive charge and sanctions.

7.12.  Relationshyi

The Associatior muay create, enter into agreements or contracts with, or grant exclusive
amd’or non-exclusive casenients over the Common Arca to state or focal governments and non-
profi., tax-exempt organizations for the benefit of the Propenties, the Associmtion, its Members,
amd residents, The Associmion may coniribute money, real property (including Common Areal,
personal property, of services o any such entity,  Any such contribution shall be a Common
Expoense of the Association and included as a Hne item in the Association's annug) budgel.
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For the purposes of this Sectjon, a “tax-exempt organization” 3hall mean an emity which
is exemypt from federal income taxes ypder the Intermal Revenue Code {PIRC™), such as. but not
limited 1o entitigs which {are exempt from federal income taxes under IRC Sections 5G1{c)3) or
S01(c)(). as may be amended from time to time.

713, Relationship.with Council and Anthem Communitics.

The Properties are and shall remain 8 part of the scheme of development for Anthem. In
order to preserve and enhance the scheme of development and promote interaction among the
residential communities of Anthemy, the Community Caovenant has been or wili be Recorded 1o
allocate certain rights, maintenance responsibilities, and obligations to contribute to the financial
burdens of preserving, promoting, and protecting Anthem. The rights, responsibilities, and
obligations set forth in the Community Covenant ghall constitute covenants running with the land
on the Propertics as well as 1l other praperty subject to the Community Covenant. The Council
shail be empowered by the Community Covenant, to administer, manage, and promulgate thesc
rights, responsibilisies, and obligatiens, The Council is also empowered to exercige any rights
granmied 1o it by this Declaration er by any other Recorded covenant or easement.

704, Reeycling Programs,

The Board may establish a recyeling Program and recycling center within the Propertics,
and in such event all Owners and Qecupants of Dwelling Units shall support such program by
recycling, 10 the extent reasonably practical, all materials which the Asseciation’s recycling
program or center is designed to accommodale.  The Associztion May, but shall have no
abligation 10, purchase reeyclable materials in order 1o encourage participation, and any income
reccived by the Association as & result of such recycling efforts shall be used to reduce Common
Expenses.

Avticle VITE  Agsociation Finances

&1.  Rydgetingand Allocsting Common Expenses.

Until the Association first levies assessments, the Declarant shall be responsible for all
Common Expenses. Thereafler, assessments or Commen Expensts shall be levied st least
annually in accorndance with this Article.

Not less than 30 days nor more than 60 ¢ays before the beginning of each fiscal year, the
Board shall prepare a budget of the estimated Conumon Expenses for the coming year, including
any contributions 10 be muade to 2 reserve fund pursuant to Section 8.3, and distribute a copy of
the budgel 1o each Owner. In lieu of digiibuting copies of the budgel the Board may distribute
summaries of the budget, accompanied by a written notice that the budget is available for review
at the business office of the Association or other suitable location and that copies of the budgel
will be provided uypon request. The budget shall also reflect the sources and estimated amounts
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of funds to cover such expenses, which may include any surplus to be applied from prior years,
any income expected from sources other than assessments levied against the Lots, and the
amount 10 be generuted through the levy of Base Assessments and Special Assessments against
the Lots, as authorized in Section 8.6. The budget may include amaounts for operating reserves.

The Association is hereby authorized lo levy Base Assessmients equally against all Lots
subject to ussessmeni under Section 8.6 10 fund the Common Expenses. Accordingly, the
formula for calculating the Base Assessment agrinst each Lot shall be the total budget amount
for the coming year divided by the total numnber of Lots created under and subject to this
Declaration.  In detesmining the Base Assessment rate per Lot, the Board may consider any
assessment income expected 1o be generated from any additional Lots reasonably anticipated to
become subject to assessment during the fiscal year.

Declarant may, but shall not be obligated to, reduce the Base Assessment for any fiscal
year by payment of a subsidy (in addition to any amounts paid by Declarant under
Section 8.7(h)), which may be either a contribution, an advance against Ruture assessments due
from Declarant. or 2 loan, in Declarant’s discretion. Any such subsidy shall be disclosed as a line
item in the income portion of the budget. The payment of such subsidy in any year shall not
obligate Declorant 1o continue payment of such subsidy in fiture years, unless otherwise
provided in a written agreement between the Association and Dectaramt,

Al least 30 days prior to adopting the proposed budgst, the Board shall send notification
of the amount of the Base Assessment to be levied pursuant 1o such budget and notice of the
time, date, amd place of a membership meeting to consider such budget, to each Owner. The
munbership meeting to consider the annuat budget shall occur not less than 14 sor more than 30
days from the notice date, and the Board may hold such mueting in conjunction with any other
scheduled membership meeling.  Except as otherwise provided herein, such mecting shall be
governed by the relevant provisions of the By-Laws conceming special meetings of the
members. Whether or pot a quorum is present, the budget shall automatically become effective
unicss disapproved at the meeting by Persons representing at leost 90% of the total voles in the
Association.

1f any proposed budget is disapproved or the Board fails for any reason 1o determine the
budget for any year. then the budget most recently in effect shall continue in effect until a new
budsget is determined.

The Board may revise the budget and adjust the Base Assessment from time 1o time
during the year. subject to the notice requirements and the right of the Members to disapprove
the revised budpet as set forth above.

Any amounts accumnulated from asscssments for genersl Common Expenses in excess of
the amount actually required for such Common Expenses and reserves for fature Comimon
Expenses may be credited to cach Lot assessed in proportion to the share of the assessments so
assessed, Such credits may be applied to the next annual Base Assessment against that Lot and
thereafier until exhausted, unless the Board determines that calculation and application of such
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credit on a more frequent basis is preferable. In the alternative the Board may apply such excess
amount 1o operating or capital reserve sccounts or otherwise, in its discretion.

The procedures outlined above shali not apply to the initial Association budget
estobiished by Declarant,

The following diagram depicts the timing for submitting budgets and collecting
assessments:

SUNCITY ANTHEM
COMMUNITY ASSOCIATION, INC.
FISCAL YEAR
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Net iess than 30 days nor more than 60 clays before the beginning of each fiscal year, the
Board shail prepare a separale budget covering the estimated Neighborhood Expenses for each
Neighborhood on whose behalf Neighborhood Expenses are expected to be incurred during the
coming year, and distribute a copy of the budgel, together with notice of the amount of the
Neighborhood Assessment, to each Owner in the applicable Neighborhood. In Heu of
distributing copies »f the budget, the Beard may distributc swmmaries of the budget,
accompanied by a written notice that the budget is available for review at the business office of
the Association or other suitable Jocation and thet copies of the budget will be provided upon
reguest.  Each such budget shall include any costs for additional services or a higher tevel of
services which the Owners in such Neighborhood bave approved pursuant o Section 6.4(n) and
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any contribution to be made to a reserve fund pussuant to Section 8.3, The budget shall also
reficct the sources and estimated amounts of funds to cover such expenses, which may include
any surplus to be spplied from prior years, any income expected from sources other than
assessments levied against the Lots, and the amount required 1o be generated through the levy of
Neighborhood and Special Assessments against the Lots in such Neighborhood.

The Association is hereby authorized to levy Neighborhood Assessments equally against
ali Lots in the Neighborhood which are subject to assessment under Section 8.6 to fund
Neighbothood Expenses; provided, if so specified in the applicable Supplemental Declaration or
if so directed by petition signed by a Majority of the Ownerg within the Nuighborhood, any
portion of the assessment intended for exterior maintenance of structures, insurance on
structures, or replacement reserves which pertain to particular structures shall be levied on cach
of the Benefited Lots in proportion 1o the benefit received.

Such budget and asscssment shalt become offective undess disapproved at a meeting of
the Neighborhood by Owners of a Majority of the Lots in the Neighborhood o which the
Neighborhood Assessment applies.  However, there shall be no obligation to calf a meeting for
the purpose of considering the busdges except on petition of Owners of at Teast 10% of the Lots in
such Neighborhood. This right to disapprove shall only apply to those line items in the
Neighborhood budget which are attributable to services requested by the Neighborhood and shzll
rot apply to any iteny which the Govemning Documents require to be assessed as a Neighborhood
Assessmant,

If the proposed budget for any Neighborhooad is disapproved or if the Board fails for any
resson 1o determing the budget for any year, then unti! such time as 2 budget is determined, the
budget in effect for the immediately precoding vear shall continpe for the cisrent year.

The Board may revise the budget for any Neighborhood and the amount of any
Neighborhood Assessment from time 1o time during the year, subject to the notice requirements
and the right of the Owners of Lots in the affected Neighborhood to disapprove the revised
budget us set forth above,

Any aisunds accurnulated from agsessmoents for Neighborhood Expenses in excess of the
amount yequired for actual Neighborhood Expenses and reserves for future Neighborhood
Expenses may be credited to each Lot assessed in proportion 1o the share of such assessments so
assessed.  Such credits may be appliod to the next snnual assessment for such Neighborhood
Expenses against that Lot and thereafier umii] exhausted, unless the Board determines that
calculation and upplication of such credit on a more frequent basis is preferable. In the
alternative, the Board, in its discretion, may apply such oxcess amounts to the Neighborhood
operating or capital reserve accounts or gtherwise.

83. Budgeting for Reserves.
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Pursyisant to the Act, the Associagion shall esiablish an adequate reserve, funded on a
reasonable husis, for the vepair, replacement 2nd restoration of the major components of the
common elements. The rescrve fund may be used only for those purposes, and not be used for
daily maintepance. Money i the reserve 2CCOUNS may not be withdrawn withowt the signatures
of a1 least twe members of the Board or the Signaturas of at least one member of the Board and
one Officer of the Association whe is not 2 member of the Board.

The Beurd shall, not less than 30 dsySs ROT more than 60 days before the beginning of the
fiscal year of the Association, prepare and distribute a reserve budget for the Area of Common
Responsibility and for each Neighborhood for Which the Association maintains capital tems as a
Neighborhood Expense. In licu of distibuting copies of the reserve budgets, the Board may
distribute symmaries of those budgets, accoMpaniad by a written notice that the budgets are
available for review at the business office of the Agsociation or other saitable Jucation and thay
copics of the budgets will be provided upon request. The reserve budget for the Arca of
Common Responsibility shall be distriputed 35 aforesaid to all Owners in the Communily, and
the reserve budget for cach Neighborhood shall be distributed 28 aforesaid to the Owners
comprising the Neighborhood in question.

The buduct for maintenance of reserves shall include, at minimum:

(2} the current estimated replacement cost, estimoted remaining life and estimated useful
1ife of ench major component of the Area of Common Responsibitity or capital items
which the Association maintains 25 2 Neighborhood Expense, as the case may be;

{by as of the end of the fiscal year for Which the budget is prepared, the current estimate of
e smount of cash reserves that A% sey aside, 1o repair. replace or restore the major
components of the Arca of Common Responsibifity or capital items which the
Association maintains as a Neighbothood Expense, as the case may be;

(¢} g staternent indicating whether the Board has determined or anticipates that the levy of
one OF more special assessments Will be required to repair, replace or restore any
major componenis, Area of Common Responsibility or capital items which the
Association maintains as g Neighborhoad Expense, as the case may be, or to provide
adequate reserves for that purpose; and,

(d} a general siatement deseribing the Procedures used for the estimation of accumulation

of cash reserves needed, incleding, Without limitation, the qualifications o!'l?lc Person
responsible for the preparation of the reserve studies required under this Section.

The budgets shall take into account the number and nature of replaceable assets, the
expected life of cach asset, and the expected 1epair or replacement cost. The Board shall inctude
in the Common Expense budget adopted puisuant 1o Section 8.1 or the Neighborhood Expense
budgets adopted pursuant 1o Section 8.2, 28 SPPropriate, a capital contribution to fund reserves in
an amount sufficient 1o meel the praojected need with respect both to amount and timing by
annual contributions gver the budget peﬁad. 50 long as the Board exercises business judgment
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in determining an adequate amount of reserves, the amount of the reserve fund shail be
considered adeguate.

The Board miay adopt resolutions regarding the expenditure of reserve funds, including
policies designating the nature of assets for which reserve funds may be expended. Such policies
rnay differ for general Association purposes and for cach Neighborhood, So long as Declarant
owns any property described in Exhibits "A" or "B." neither the Association nor the Board shall
adopt, modify. limit, or expand such policies without Declarant's prior written consent.

The Bouard shall cause a reserve study 1o be conducted at least onee every five years by 2
qualified individual, as defined in the Acl. The Board skail review the resulis of the reserve study
at loast annually to determine if the rescrves are sufficiont and make any adjustments it deems
necessary to muintain the required reserves. The Association shall cause the first study of the
reserves to be prepured by QOctober 1, 2000, The study must be conducted by a person qualificd by
training and experience to conduct such a study {(as determined pursuant to the Act), including a
member of the Bourd, an Owner, or the management agent of the Association who is qualified,
The study must include, without limitation:

(az) 2 summary of an inspection of the major components of the Area of Common
Ruspensibility or capital items which the Association maintains as a Neighborhood
Expense, us the case may be, that the Assoeiation is obligated to repair, replace, or
restors;

{bb} an identification of the major components of ‘he Arca of Connmon Responsibility ot
capital items which the Association maintains 25 a Neighborhood Expense, as the case
may be, that the Assoc.tion is obligated 1o 1¢pair, replace, or restore which have a
remaining useful Jife of less than 30 years;

feey an estimate of the remaining useful life of each major component or capital ftem 50
identificd:

(dd) an estimate of the cost of repain, replacement, or restoration of each major component
or capital item so identificd; and,

tee}  an estimate of the total annual assessmants that may be required 1o cover the cost of
repair, Teplacement. or restoration of the major compenents o capital items so
identified afier subtracting the reserves of the Association as of the date of the study.

84.  Spgeial Assessmonts.

In addiion to other authorized assessments, the Association may levy Special
Assessments to cover unbudygeted cxpenscs or expenses in excess of those budgeted. Any such
Special Assessment may be levied against the entire membership, if such Special Assessment is
for Common Expenses, or against the Lots within any Neighborhood if such Special Assessment
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is for Neighborhood Expenses. Except as otherwise specifically provided in this Declaration,
any Special Assesstoent shall require the affirmative vote or wrilten consent of Owners
representing 9 Majority of the total votes allocated to Lots which will be subjecy to such Speocial
Assessment, #nd the affirmative vote or written consent of Declarant, if such exists, Owners
shalf be giver notice in writing at Teast 21 days in advance of a meeting to consider Special
Assessmenis nr capital improvements. Special Assessments shall be payable in such manner
and at such limes as determined by the Board, and may be payable in installments extending
beyvond the fiscal year in which the Special Assessment is approved.

8.3 Bengefitgd Assgssmenls.

The Association shall have the power to levy Benefited Assessmenls against a particular
Lot to cover the costs, including overhead. interest, administrative, and Jegal costs, of:

(2) providing services to Lots upon request of an Owner pursuant to any menu of
special services which may be offered by the Association (which might include the Hems
jdengified in Section 7.8). Benefited Assessments for special serviees may be levied in advance
of the provision of the requested scrviee; and,

{b} bringine the Lot into complianee with the Governing Documents, or as a
consequence of the conduct of the Owner or Occupants of the Loy, their agents, contractors,
employces, licensecs, invitees, or guests; provided, the Association or Council shall give the Lot
Chamer prior written notice and an opportunity for a hearing, in accordance with Section 3.26 of
the By-Laws, before Ievying any Benefited Assessment under this subsection (b).

The Association may also lavy a Benefited Assessment against the Lots within any
Neighborhood to reimburse the Association for costs incurred in bringing the Neighborhood into
compliance with the provisions of the Governing Documents, provided the Board gives prior
written notice to the Owners of Lots in, or the Neighborhood Representative representing, the
Neighborhood and an epportunity for such Owners or Neighborhood Representative to be heard
helore levying any such assessment

8.6,  Awhority to Assess Qwaers: Time of Payment.

Ceclarant cstablishes and 1he Assogintion is hereby authorized 10 levy assessments s
provided for in this Article and elsewhere in the Goveming Documents. The obligation to puy
sssessmends shall commence as to each Lot on the first day of the mounth following: (a) the
menth in which the Lot is made subject to this Declaration, or (b) the month in which the Board
first adopts a budget and levies assessments pursuant to this Article, whichever is later. The first
annusl Base Assessment and Neighborhood Assessment, if any, levied on each Lot shall be
adjusted according to the number of months remaining in the fiscal year at the time assessmenis
conmumence on the Lot,

h
ik

AA351

EALON SO P

PRy

[

11

AN |

RS FAN S 1 DN I SR N 3

R EHE

1 REED TEE AT D

o

¥OENRE OB

VB LR




it

Asscssments shall be paid in such manner and oo such daies as the Bourd may osteblish,
The Board may require advance payment of assessments at closing of the transfor of titleto a Lot
and impose special requirements for Owners with a history of delinguent payment. If the Board
so cleets, assessments may be paid in twe or more installments,  Unless {he Board otherwise
provides, the Base Assessment and any Neighborhood Assessment shall be due and paysble in
advanee on the first day of cach fiscal year, If any Owner is delinguent in paying any
assessments or other charges levied on his Lot, the Board may require the outstanding balance op
all ssessmients, including interest, late charges, and other costs, to be paid in full immediately.

8.7. QObliymion for Assessments.
{2} Personal Oblization. Each Owner, by accepling a decd or emtering tnlo a contract of

sale for any portion of the Properties, is deemed o eovenant and agree to pay all assessments
authorized in the Governing Documents.  All assessments, together with interest (computed from
its duse date ot a maximum rate of 18% per annum or such higher rate as the Board may establish,
subject to he limitations of Nevada luw), late charges as determuned by Board resolution, costs,
and reasonable attorneve' fees, shall be the personal obligation of cach Owner aixd a len upon
cach Lot until paid in full, Tpon a wransfer of title 10 1 Lot, the grantee shall be jointly and
severally liable for any assessments and other charges due at the time of conveyanve,

Failure of the Board to fix assessment amounts of rates or o defiver of mail cach Owner
an assessment notice shall not be deemed a waiver, modification. ora release of any Owner from
the obhgation to pay assessments.  In such event, ecach Owner shall continue to pay Base
Asscssments and Neighborhood Assessments on the same basis as during the last year for which
an assessment was made, i any, until ¢ new assessment is levied, at which time the Association
may retroactively assess any shont folls in collicctions,

No Owner may exempt cimsell fro o liability for assessments by non-usc of Common
Arca. abandonment of his or her Lot, or any other means. The nbligation 1o pay assessments is o
separate and iadependent covenant on the pant of each Owner. No dindnution or abatement of
assessments or seoff shall he claimed or allowed for any allged failure of the Association or
Board to ishs some sction or perfonm some function required of it, of for incenvenicnce or
discomfort arb.ing from the making of repairs or improvements, or from any other action it takes,

The Associstion shall. upon request, fumish to wny Owner liable for any type of
assesStcnt a centificate in writing signed by an Association officer sciting forth whether such
assessment has been paid,  Such cenificate shall be conctusive evidence of payment. The
Association may require the advance payment of a reasonable processing fec for the issuance of
such eertificate.

by Declarants Option To Pay Assessments.  During the Declarant Control Period,
Declarant may sat~fy its obligation for assessments on Lots which it owns either by payiny such
assessments in the same manner as any other Owner or by paying the differcace between the
anount of aesessments Jevied on all other Lots subject to assessment and the amount of actual
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expendilures by the Association during the fiseal year, Unless Declarant otherwise notifies the
Board in writing at Jeast 60 days before the beginning of each fiscal year, Declurant shall be
deemed to have elected to continue paying on the same basis as during the immediately
preceding fiscal year. Regardless of Declarant’s clection, Declarant's obligations hereunder may
be satisfied in the form of cash or by "in kind™ contrihuiions of services or materials, or by a
combimation of these. Afler termination of the Declarant Control Period, Declarant shall pay
assessments in the same manner as any other Owner on a2l of its Lots which have not been
conveyed to Home Owners.

§.8. Licn for Assessmenis.

In secordance with the Act and subject to the Hmitations of any gpplicable provision of
the Act or Nevada law, the Associstion shall have an astomatic statutory Hen against cach Lot to
secure payment of delinquent assessments, as well as interest, Iate charges, and costs of
collections {including administrative costs and attomeys’ fees). Such Hen shall be superior 1o all
olher liens, except (a) the Hens of all txes, bonds, assessments, and other fevies which by law
wonld be superior, {b) the licn or ¢harge of any first Mortgage Recorded on the Lot before the
date on which the assessment sought to be conforced became delinguent, or (¢} liens and
encumbrances Recorded before the Recording of the Declarzion,  Notwithstanding the
foregoing. the Association's Hen for delinguert assessments shall be prior to a Recorded finet
Mortgage equal to the Conimon Expenses based on the Association’s annual budget as provided
in this Article VIH which would have come due on the absence of aceelere ion, during the six
months immediately preceding the institution of an action to enforce the fien.

Sucl lien, wher delinquent, may be enforeed in the manner prescribed in the Act,

The Association may bid for the Lot ot the foreclosure sale and acquire, hold, lease,
mortgaie, and consey the Lot. While a Lot is owned by the Association following foreclosure:
{2) no right to voie shall be exercised on its behalf, (b) no assessment shall be levied on it and
1¢) each other Lot shall be charged, in addition to its usual assessmant, its pro rata share of the
assessment that would have been charged such Lot had it not been acquired by the Association.
The Association may sue for unpaid assesstnents and other charges awthorized hercunder without
foreclosing or waiving the lien secunng the gante,

The sale or transfer of any Lot shall not affect the ussessment Hien or relieve such Lot
from the Hen for any subsequent assessments, However, the sale or transfer of any Lot pursuant
to foreclosure of the first mortgoge or security interest shall extinguish the Hen as to any
instaliments of such assessments dne prior 10 the foreclosure. The subsequent Owner to the
forcelosed Lot shall not be personally Hable for assessments on such Lot due prior to such
acquisition of title,  Such unpaid assessments shall be deemed to be Common Expenses
collectible from Owners of all Lots subject to assessment under Section 8.6, including such
acquirer, its succersors and assigns.

8.9,  Limituion on Inireases of ASScSIments.
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Notwithstanding any provision to the contrary, and except for assessment increnses
agcessary for emergency situations of to rejmburse the Association pursuant to Sectiop 8.5, the
Borrd may not impose a Base Assessment, Neighborhood Assessment, of Benefited Agsessinent
thet o more than 209 greater than each of those assessments for the immediately preceding
fiseal year nor impose a Special Assessment which in the aggregate exceeds 5% of the budgeted
Common Expenses or Neighborhood Expenses, as the case may be, for the cumrent fiscal yean
without a Majority votc of a quorum of Owners of the Lots which are subject to the app}icabic
assessment at a meeting of the Association,

For purposes of this Scction, "quorum” means the Owners of more than $0% of the Lots
which are subject to the applicoole assessmens. In addition, the term "Base Assessment OF
“Neighborhood Assessment” shall be deemed to include the amount assessed against each Lot
plus a pro i allocation of any amounts the Association reccived through any subsidy of
maintenance agreement, if any, in effect for the year immediately preceding the year for which
the assessment is to be increased,

An emergency situation is any one of the foliowing:
{a) anextraordinury expense required by an order of a court;

{b} an exirsordinary expense necessary {0 repair or maintain the Properties or any part
of them for which the Association is responsible where a threat 10 personal safely on the
Propenties is discovered; or

{¢) on extrmordinary expense necessary 1o repair or maimain the Properties or any part
of them for which the Association is responsible which the Board could not have reasousbly
forescen in preparing and distributing the budget pursuant to Section 8.3. However, prior 10 the
imposition or collection of such an assessment, the Board shali pass a resolution containing
written findings as to the necessity of the extraordinary expense involved and why the expense
was not or could not have been reasonably foreseen in the budgeting process. Such resofution
shall be distributed 1o the Members with the notice of such gssessmendt.

$10. Exequpt Property.

The following property shall be exempt ifrom payment of Base Asscssments,
Neighborhood Assessments, and Special Assessments:

(@) alt Common Ares and such portions of the property Declarani owns which &
included in the Ares of {'omimon Responsibility pursuant to Section 5.1;

) all property within Amhem owned of maimained by the Council or by another
residential association, and any other propenty not subject to this Declaration;
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{c} any property dedicated to and accepted by any governmental authority or public
utility: and

{d) property any Neighborhood Association owns for the common use and enjoyment
of its members, or owned by the members of a Neighborhood Association as tenants-in-common.

In addition, both Declarant and the Association shall have the right, but not the
obligation, to grant exemptions to certain Persons qualifying for tax exempt status under
Section S01{c) of the Internal Revenue Cade so long as such Persons own property subject to this
Declaration for purposes listed in Section 501{c).

PART FOUR: COMMUNITY DEVELOPMENT

The Decluration reserves varions rights to thy developer in order to facilitate the smooth and
orderly developprent of Sun City Anthem and to accommodate changes in the master plan which
inevitably occur as @ community the size of Sun City: Anthem grows and matures.

Article IX  Expansion of the Commanity

9.1. Expapsion by Declarant.

Declarant may from time to lime subject to the provisions of this Declaration all or any
portion of the property described in Exhibit "B* by Recording a Supplemental Declaration
describing the additional property to be subjected. A Supplemental Declaration Recorded
sursuant to this Section shall cronstitute an Yamendmend” pursuant 1o Section 1162110 of the
Act, but shall not require the consent of any Person except the owner of such propenty, if other
than Declarant. Declarant's right to expand the community includes the right to create Lots,
Commeon Area, and Limited Common Area with respect f0 such annexed property.

Declarant’s right to expand the Froperties pursuant to this Section shall expire when all
property described in Exhibit "B has b en subjected to this Declaration, Umtil then, Declarant
may transfer or assign this right to any Jerson who is the developer of at least a portion of the
real property deseribed in Exhibits "A” or "B Any such transfer shall be memorialized in a
writtan, Recorded instrument executed by Declarant,

Declavant reserves the right, butl not the obligation, tn annex additional property not
described in Exhibits "A™ or “B" to the extent allowed by the Act. Nothing in this Declaration
shall be construed 1o reguire Declarant or any successor to subject additional property to this
Declarations or to deveiop any of the property deseribed in Exhibit "B® in any manner
whatsoever,

Annexation shall be accomplished by Recording a Supplemental Declaration describing
the property being annexed. Al Lots subject to this Declaration, whether initially described in
Exhibit "A" or annexed pursuant 10 8 Supplemental Declacation, shall have equal voting rights
and an equal, pro rota share of liability for Base Assessments,
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9.2.  Expapsionby.ihe Association.

The Association may also subject additional property to the provisions of this Declaration
by Recording » Supplemental Declaration describing the additions! Property, Any such
Supplemental Declaration shall require the affirmative vote of 67% of the total votes in the
Association @t a meeting duly ealled for such purpose and the conset! of the owner of the
property.  In addition, so long as Declarant owns pProperty subijec: 10 this Declaration or which
may become subjeet 1o this Declaration in accordance with Sectjon 9.1, 1€ Consent of Declaram
shall be necessary. The Supplemental Declaration shall be signed by the President and Secretary
of the Association, by the owner of the property, and by Declarant, if Dectarant’s consent is
necessary, Any Supplemental Declaration under this Section shall comply With the requirements
of the Act,

2.3, Additiopal.Covenants and Easements.

Declurant may subject any portion of the Properties 1o additional covenants and
casements, including covenants obligating the Association to maintain 29d insyre such propenty
and suthorizing the Association to recover its costs through Neighborbood Asgessments. Such
additional covenants and casements may be set forth either in a Supplemental Declaration
subjecting such property to this Declaration ©F in a separate Supplomental Declaration
referencing property previousiy subjected to this Declaration. If the Propenty is owned by
semeong other than Declarant, then the consent of the Owner{s) shall be Aegessary and shall be
evidenced by their execution of the Supplemental Declaration.  ARY such Supplemental
Declaration may supplement, create exceptions to, or otherwise modify the terms of this
Declaration as it applies 10 the subject propenty in order to refleet the ditterent character and
interrded use of suvh propenty.

9.4, Effeaive Dateof Suppiemental Declaration,

Any Supplemcrtal Declaration Recorded pursuant to this Article shall be effective upon
Recording unless otherwise specified iy such Supplemental Declaration.

Article X Additional Righis Reserved to Declarang

10,1, Withdrawal of Property.

Declarant reserves the right to amend this Declaration, so fong # it has a right to annex
additional property pursuant 1o Secction 9.1, for the purpose of removing and withdrawing any
portion of the Propertics from the coverage of this Declaration, whether originany deseribed in
Exhibit “A" or added by Supplementsl Declaralion; provided, no propurty described on a
particular Plat shall be withdrawn afler a Lot shown on that Plat has beet conveyed by Declarant
to any Person other than an affiliate of Declarant.  Any withdrawa! shall reduce the Maximum
Lots subject to the Declaration, the number of voles in the Association: and the [ ows subject to
assessment, Such amendment shall not requite the consent of any Person Other than the Owner
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of the property 1o be withdrawn, if not Declurant.  If the propenty is Common Area, the
Association shall consent 1o such withdrawal upon the request of Declarant.

10.2,  Marketing and Sales Activities.

Declarant may construct and maintain upop portions of the Common Area and any Lot it
owns such fucilities and activities as, in the sole opinion of Declarant, may be reasonably
required, convenient, or incidental to the vonstruction, marketing, and sale of Luts, including, but
not limited to, business offices, signs, model homes, and sales offices, Declarant shall have
easements for access to and vse of such facititces.

10.3. Rightto Develop,

Declarant and its employees, agents, and designees shall bave 2 right of access and use
and an casement over and upon all of the Common Area for the purpose of making, constructing,
and installing such improvements to the Common Area and to the resl property described on
Exhibli "B" s 5. ilcated on any Plat, in this Declaration, or a5 it deems appropriate in its sole
disgrets

Every Person that acquires any interest in the Properties acknowledges that Sun City
Anthem is a master planned conununity, the development of which is Hkely to extend over many
years, and agrees not to prolest, challenge, or otherwise object to (a) changes in uses or density of
property outside the Neighborhood in which such Person holds an intercst, or () changes in the
Master Plan as it relates to property outside the Neighborhood in which such Person hoids an
interest,

104, Rightuo Designate Sites for Govermmental and Public Interests.

For so long as Declarant owns any property described in Exhibits A or "B," Declarant
may designate sites within the Propertics for government, education, or religious activities and
interests, including without limitation, fire, police, and utility facilities, schools and educational
facilities, houses of worship, parks, and vther public facilities. The siwcs may include Common
Area, in which case the Association shall take whatever action is required with respect to such
site to permit such use, including dedication or conveyance of the site, if so directed by
Declarant,

10.5.  Righbtto Approve Additional Covenanty.

No Person shall Record any declaration of covenants, conditions, and restrictions, or
declaration of condominium or similar instrument affecting any poriion of the Properties without
Declarant’s review and written consent.  Any attempted Recording without such consen! shall
resalt in such instrurient being void and of no force and offect unless subsequently approved by
Recorded written consent signred by Declarant.

136,  Rightte Appreve Chapges in Community. Standards.
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No amendment te or modification of any Use Restrictions or Rules or Design Guidelines
shall be efiective without prior notice 10 and the written approval of Declarant so long as
Declarant owns properly subjeq to this Declarstion or which may beconie subject to this
Declaration in accordance with Soaion 9.1,

10.7. Rightto Merge or Consolidate the Association.

Declarart reserves the right to merge or consolidate the Association with another
common interest community of the same form of ownership or make i subject 10 32 master
association.

‘108, Rightio Appoint and Remove Directors During Declarant Control Period.

Declarunt may appoint and remove the Association’s officers and directors during the
Declaramt Controf Period as provided in the By-Laws.

10,9, Right e Transfer or Assign Declarant Rights.

Any or all of the special rights and obiigations of Deglarant st forth in this Declaration or
the By-Laws may be transferred in whole or in part to other Persons; provided, the transfer shall
not reduce an obligation nor enlarge a right beyond that which Declarant has under this
Declaration oy the By-Laws, No such transfer or assignment shall be effective unless it isin a
Recorded writien instrument signed by Declarant, The foregoing sentence shall not preclude
Declarant from permiting other Persons to exercise, on 3 one time or limited basis, any right
reserved to Declaramt in this Declaration where Declarant does not intend to transfer such right in
its entirety, and in such case it shall not be necessary to Record any written assignment unless
necessary 10 evidence Declarant’s consent to such exercise,

10.10. Ensement i Inspect and Right 1o Correct,

{2y Easermsent. Declarant reserves for itseil and such other Persons as it may designate
perpstual, non-exclusive easemems throughout Sun City Anthem to the extent reasonably
necessary for the purposes of accessing, inspecting, testing, redesigning, correcting, or improving
any portion of Sun City Anthem, including Lots and the Area of Commen Responsibility.
Declarant shali have the right to redesign, correct, or improve any part of Sun City Anthem,
including Lots and the Area of Common Responsibility,

(b Rightof Eotry. In addition to the above casement, Declarant reserves a right of
entry onto 2, Except in an gmergency, the Owner shall be given reasonable notice prior to such
entry, In all circumstances, entry into a Dwelling Unit shafl be only afier Declarant notifies the
Home Owner (or Occupanty and agrees with the Home Qwner regarding a reasonable time o
enter the Dwelling Unit to perform such activities. Each Owner agrees to cooperate in a
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reasonable manner with Declarant in Declarant's exercise of the rights provided to it by this
Section.

Entry onto the Area of Common Responsibility and into any improvements and structures
thereorl may be made by Declarant 2l any time, provided advance notice is given 1o the
rstociation, except in an emergency.

{c} [amage. Any damage to 2 Lot or the Area of Common Responsibility resuiting
from the exercise of the easement and right of entry described in subsections (a) and (b} of this
Section shali promptly be repaired by, and at the expense of, Declarant.  The exercise of these
gasements shall NOL unpeasonably interfere with the use of any Lot and eatry onto any Lot shall
be mzde only after reasonabie notice to the Owner or Occupant.

10.11. Exclusive Rights 1o Use Name of Development.

No Person shall use the name "Anthem"” or “Sun City Anthem™ or any derivative of such
name in any printed or promotional material without Declarant’s prior written consent. However,
Owners may use the name "Anthem” of "Sun City Anthem™ in printed or promotional matter
where Such tertn IS used solely 10 specify that panicular property is located within "Anthem” and
Sun City Anthern and the Association shall be emtitled to use the words “Sun City Anthem™ in its
name.

10,12, W,

Any use by the Association of names, marks, or symbols of Del Webb Comporation or any
of i#ts affiliates (Collectively "Del Webb Marks"y shall inure to the benefit of Def Webb
Corporation and shall by subject to Del Webb Corporation's periodic review for quality control,
The Association shall emer into license agreements with Del Webb Corporation, terminable with
or without cause and in a form specificd by Dol Webb Corporation in its sole discretion, with
respect to permissive use of certain Del Webb Marks. The Association shall not use any Del
Webb Mark without De) Webb Cotporation’s prior written consent.

10,13, Macation Vias.

Declarant may, in its discretion, construct residential improvements for temporary
QOccupancy in or adjacent to the Properties and designate such improvemenis as "Vacation
Vities." Vacation Villas jocated outside of the Propertics shall not be Lots or Dwelling Units,
and their owners shall not be Members of the *Association; provided, however, such Vacation
vViilas shall have access to the Common Area and facilities in consideration of the payment of
such fees as provided by  contract or some covenant to shate costs,

Owners of Vacatjon Villas located within the Properties shall be Members of the

Association, Declarant may transfer or lease Vacation Villas and make Vacation Villas avajlable
for use by guests selected in ts discretion. Occupants of the Vacation Villas shall have a non-
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exclusive casement for use. aceess, and enjoyment in and to the Common Area, including but nat
limited to any recreationa! facilities within the Common Area. The Board shall agsiys activity or
use priviloge cards to Declarant on behalf of all owners of Vacation Villas for the purpase of
exercising such easernent.  Vacation Villae shall remain Vacation Villas gmtit Declarant
otherwise provides in written notice 1o the owner of such Vacation Villa and 1o the Association.

10,34, Egusl Treatment.

So long as Declarant owns any property described in Exhibits "A™ or “B." neither the
Association nor any Neighborhood Association shall, without the prior written consent of
Declarant. adopt any pelicy. mte, or proc xdure that:

ta) Hmits the access of Declarant, HS successors, assigns, and affitiates or their
persenne] and or puests, including visizors, to the Common Arcas of the Assaciation or to any
propenty owned by any of thems

thy  Himits or prosents Peclarany, jts successors, assiyns, and affiliates or their perwonnel
from adverusing, marketimt, or using the Association or its Common Areas or any proj oty
owned by any of them n promotional matedals: :

{c} limits or prevents purcha ers of new residentiad housing constructed by ideckuant,
its sticcessors, assmigns, and affthates i Sun City Anthem from becoming members of the
Association or enjoyving full use of its Common Arvas, sabjuct to the membership provisions of
this Declazation and the By-Laws;

td)  discriminates against or singles out any proup of Members 0F prospective Memb. s
vr Declarans {this proviston shall exprussly prohibit the esweblishment of a £ structure (e,
assessments, Spocial Assessments and other mandatory fees or charges other than lenefitey
Assessmients, chartered chub dues, and yse fees) that discriminates against o gipgles out any
group of Memben or Declarant, but shall not prohibit the cstablishment of Bonefited
Assgssmontsh .

(¢} impacts the abslity of Do arant. its successors, assigns. and affiliates. 10 coury out
to completion its development plans and related consirection activities for Sun Ciy Anthern, as
such plans are expressed in the Mastor Plan, as such may be amended and updated from time to
ume. Policies, rules, or procedures affecting the provisions of existing castmenis astablivhed by
Dectammt and Himinng the establishmery by Declarant of casements necessiry 1o complete 3un
City Anthen shall be eapressly included in this provision, Easements thiat may be established hy
Decturant shall inchude but shall not be Hmited to casements for dovelopmoent, construction, and
fandseaping activities and andities; o1

tfy  impacts the ability of Declamnt, 15 successors, assigns, and affiliytes 10 develop
and conduct cystomger service programs and activilies in a customary and reasonable manner,
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Neither the Associstion nor any Neighborhood Associarion shall exercise its authority
over the Common Areas {inclhuding, but not limited to, any gated entrances and other means of
aceess to the Properties or the Exhibiz *B* propetty) to interfere with the rights of Declarant set
forth in this Declaration or to inipede access to any portion of the Properties or the Exhibit "BY
property over the streets and other Common Arcas within the Properties.

10.15. Rightto Use Common Area for Speeinl Events.

As fong ns Declarant owns any property described in Exhibits "A" or VB," Declarant shail
have the right to use all Commeon Area, including any recreational facilities, for up 1o eight days
cach year 1o sponsor special events for charitable, philanthropic, political, or marketing purposes
as determined by Declarant in its sole discretion.  Any such event shall be subject o the
foilowing conditions:

fa) the availability of the facilities at the time a request §s submitted to the Association

(b}  Declatamt shall pay all costs and expenses incurred and shall indemnify the
Association against any loss or damage {excluding lost revenue) resulting from the special event
and

¢y Declarant shall retumn the facilities and personal property owned by the Association
and used in conjunction with the special event t¢ the Association in the same condition as existed
prior td the special events.

Declarant shall have the right 1o assign the rights contained in this Section 1615 1o
charftable organizations or foundations sclected by Declarant. Declorant's right to use the
Common Arca for special events shall be enforceable by injunction, by any other remedy in law
or equity. and by the terms of this Declaration,
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10.16, Sales by Declarant.

Notwithstanding the restriction set forth in Section 3.1, Declarant reserves the right 10 sell
Lots to Persons between 30 and 55. inclusive yesrs of age; provided, such sales shal} not affect
Sun City Anthem's compliance with all applicable State and Federal laws under which the
Properties may be developed and operated as an age-restricted community,

10.17. Jenmination of Rights.

The rights contuined in this Article shall terminate as specifically provided in the Act, or
upon the carlier of {3} 30 years from the conveyance of the frst Lot to an Qwner, or
{b} Recording by Declarant of a written statement that all of its sales activities have ceased.
Thereatter, Declarant moy comtinue 1o use the Common Areas for the purposes stated in this
Article only pursuant *0 a rental or leasy agreement between Declarant and the Association which
provides for rental payments based on the fair market rental value of any such portion of the
Common Areas.  This Article X shall not be amended without the prior written consent of
Declarant so long as Beclarant owns any property described in Exhibits VA" or "B

PART FIVE: FROPERTY RIGHTS WITHIN THE COMMUNITY

The nuture of tiving in a plaaned community, with fis wide array of properties und development
npey amd its ongoing development activity, requires the creation of special properyy rights and
provivions to addvesy the needs and responsibilities of the ©wners, Declarant, the Association, wnd
athers within or wifjaccn te e conmunin,

Article X1 Easements
V1.1, Essementsin Common Ara.

Declarant grants to cach Owner 2 nonexclusive right and ecascment of use, aceess, and
enjoyment in and to the Common Ares, subject v

(3 the Goveming Documents and any other applicable covenants;

(b} any restrictions or linitations contained in any deed conveying such property to the
Assoeintion:

{g} the Board's nghi~

(i}  adopt rules regulating the use and enjoyment of the Cormmon Area, including
rules limiting the number o puests who may use the Common Arca;

¢ii} suspend the right of an Owner to use recrcational facilities within the
Conution Area:
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(A) for any period during which any charge against such Owners Lot
remains delinguent, and,

(B} for a period not to exceed 30 days for a single violation or for a longer
period in the case of any continuing violation, of the Goveming Documents atier notice and a
hearing pursuant to Section 3.26 of the By.Laws;

(i} dedicate or transfer all or any part of the Common ATea, subject to such
approval requitements as may be set forth in this Declaration;

{iv) impose reasonable membership requirements and charge reasonable admission
or other use fecs for the use of any recreational facility situated upon the Common Area;

(v) pennit use of any recreational facilities situated on the Common Area by
persons other than Owners, their families, lessees, and guests upon Payment of use fees
established by the Board;

(vi) mortgage, pledge. or hypothecate any or all of its real OF Personal property as
security for money borrewed or debts incurred, subject to the approval requiréments set forth in
Sections 17.5 and 20.4;

{vii} limit the use of those portions of the Comrnon Area designated “Limited
Commuon Arcas,” as described in Article XH 1o the exclusive use of certain OWners; and,

{viii) create, enter into agreements with, and grant caseMENis to tax.exempt
organizations under Section 7.12; :

{d) the right of the Assochution to rent or lgase any postion of an¥ clubhouse or other
recreational facilitics within the Common Avea on a shori-term basis to any Person approved by
the Association for the exclusive use of such Person and such Person’s family and guests; and,

(e} the requirement that access to and use of recreational facilitics Within the Properties
shall be subject 1o the presentation of an Activity Card issued by the Association for such
purpose and as provided under Article XV of the Decluration,

The initial Common Area cortained within the real propenty identified in Exhibit A"
shall be conveyed to the Assaciation prior to or concurrent with the conveyance of the first Lot to
a Home Owner,

11.2,  Easzments of Encroachment.
Declarant grants reciprocal appurtenant easements of encroachment. ahd for maintenance

and use of any permitted encroachment, between cach Lot and any adjacent Common Area and
between adjacent Lots due to the unintentional placement or scttling O shifting of the
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improvements constructud, reconstrucied, or aliered thereon (in accordance with the terms of
these restrictions) to a distance of not more than three feet, as measured from any point on the
common boundary along a line perpendicular 10 such boundary. However, in no event shal) an
casement for encroachment oxist if such encroachment occurred due to willful and knowing
conduct on the part of, or with the knowledge and consent of, the Person claiming the benefit of
such easerment.

11,3,  Eascments {or Utilitjes, Eie,
{0) Association oand Utility Fasements. Declarant reserves for itself, so long as

Decluromt owns any property described in Exhibit "A” or "B™ of this Declaration, and grants to
the Association, the Council, and all utility providers, perpetual non-exclusive casements
throughout 2ll of the Propenties (but not through a structure) to the extent reasonably necessary
for the purpose of:

(i}  installing utilities and infrastruclure to serve the Praperties, cable and other
systerns for sending and receiving data and/or other electrouie signals, security and similar
systems, walkways, pathways, trails, drainage systems, street lights, and signage on property
which Declarant owns or within public rights-of-way or easements reserved for such purgose on
a Plat;

(i) inspecting, maintaining, repairing, and replacing the atilities, infragtructure,
and other improvements described ia Section 11.3{a)(i); and

{iii} reading utility meters,

(b}  Other Specific Easements. Declarant also reserves for itself the non-exclusive right
and power to grant amd Record such specific easements as may be necessary, in the sole
discretion of Declarant, in connection with the orderly development of any property described in
Exhibits *A” and "B."

(¢} Property Restoration,  All work associated with the exercise of the eascments
described in subsections {a} and (b} of this Scction shall be performed in such a manner as to
minimize imerference with the use and enjoyment of the property burdened by the easement.
Upen completion of the wovk, the Person exercising the easement shall restore the property, to
the extent reasonably possible, to its condition prior 1o the commencement of the work. The
exercise of these casernents shall not extend to permitting entry into the structures on any Lot,
nor shall it unreasonebly inmterfere with the use of any Lot and, except in an emergency, entry
onto any Lot shatl be made only afier reasonable notice to the Owner or Occupant.

114, Easements 1o.Scrve Additional Properdy,

Declarant hereby reserves for itsell and its duly authorized ngents, successors, assigns,
and mortgagees, an casement over the Commaon Area for the purpeses of enjoyment, use, access,
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and development of the proporty described in Exhibit “B," whether or not such property is made
subject 10 this Declaration, This easemont includes, but is not limited 1o, a right of ingress and
egress over the Commion Area for construction of roads and for connecting and installing ufilities
on such property.

Declannt agrees that it and its successors or assigns shall be responsible for any damage
caused to the Common Area a5 a result of vehicular traffic connected with development of such
property. Declarant further agrees that if the gasement is exercised for permanent access 1o such
property and such property or any portion thereof benefiting from such easement is not made
subject to this Declaration, Declarant, its successors or assigns shall enter into a reasonable
agreement with the Association to share the cost of any maintenance which the Association
provides to or along any roadway providing access t0 such Property,

1.5, Essements for Maintenance, Emerpency.and Enforcement.

Declarant grants to the Associalion caserents over the Propertics as accessary to enable
the Association to fulfill its maimenance responsibilities under Section 7.2. The Association aiso
shall have the right, but not the obligation, to enter upon any Lot for emergency, security, and
safety reasons, to perform maintenance and to inspect for the purpose of ensuring compliance
with and enforcing the Govemning Documents. Such right may be exercised by any member of
the Board and its duly authorized agents and assignees, and all emergency personnel in the
performance of their duties. Except in an emergency situation, entry shall be only during
reasonable hours and after notice to the Owner, Any damage caused as a result of the
Association fulfilling its maintenance responsibilities shall be repaired by the Association at its
CXDENSE.

Declarant grants to the Association, an easement and the right to enter a Lot 1o abate or
remove, using such measures as may be reasonably necessary, any structure, thing or condition
which violutes the Goveming Documents, All costs incurred, including reasopable attorneys'
fees, shall be assessed against the violator as a Benefited Assessment,

11.6. Easements {or Lake and Pond Maintenance and Flood Water.

wheclarant reserves for itself, the Association, wnd ils successors, assigns, and designess,
the nonexclusive right and casement, but not the ebligation, to enter upon bodies of water located
within the Area of Common Responsibility to {a) install, operate, maintain, and replace pumps to
supply irrigation water to the Area of Commeon Responsibility; {(b) construct, maimtain, and repair
structures and equipment used for retaining water; and () mainizin such areas in a manner
consistent with the Community-Wide Standard. Declarant, the Association, and their successors,
assigns, and designees shall have an access casement over and across any of the Properties
abutting or containing bodies of water to the extent reasonably necessary to exercise their rights
under this Section. Except in the case of an emergency, reasonable notice shall be given prior 1o
the exercise of the above eusements,
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Deciarant funher reserves for itselll the Association. and its successors, assigns, and
designees. a perpetual, nonexclusive right and casement of access and encroachment over the
Common Arca and Lots (bt not the dwellings thereon) adjacent to or within 100 feet of bodies
of water within the Propenies, in order to (a) temporarily flood and back water upon and
maintain water over such portions of the Properties; (b)alter in any manner and generally
maintain the bodies of water within the Area of Common Responsibility; and {¢) maintain and
tandscape thin slopes and banks pertaining to such areas. All Persons entitled to exercise these
easements shalt use reasonable care in and repair any damage resulting from the intentiona)
exercise of such easements, Nothing herein shall be construed to make Declarant or any other
Person liable for damage resulting from flooding due to hurricancs, heavy minfall, or other
natural occurrences.

117, Easements for Cross-Drainage.

Declarant hereby reserves for itself and grants to the Association that cvery Lot and the
Common Area shall be burdened with casements for natural drainage of storm water runoff from
ather portions of the Propertics: provided, no Person shall alier the natural drainage on any Lot to
increase materiatly the drainage of storm water onto adjacent portions of the Properties without
the consent of the Owner(s) of the affected property, the Board, and Declorant as long as it owns
any property described in Exhibits "A" or "B* to the Declaration.

11.8.

Declarant hereby reserves for itself and its designees all rights to ground water, surface
water, stormy waler runoff, and effluent located or produced within the Properties, and each
Owner agrees, by acceptance of a deed o 3 Lot, that Declarant shall retain all such rights, Such
rights shall include the reservation of an casement over the Properties for access, and for
installation and maintenance of facilities and equipment to capture and transport such water,
runcff, and effluent. This Section 11.8 may not be amendmd withowt the consent of Declarant or
15 successor, and the rights created in this Section 11.8 shall survive termination of this
Beclaration,

119, Easements for Golf Course.

{(a} The Properties are burdencd with an easement permitting golf balls unintentionally
o come upon such arcas, and for golfers at reasonable times and in a reasonable manner to come
upon the Common Area or common property of a Neighborhood to retrieve errant golf balls,
The existence of this casement shall not retieve golfers of Hability for damage caused by errant
golf balls,

Under no circumstances shall any of the following Persons be held lisble for any damage
or injury resulting from erramt golf balis or the exercise of this easement: Declarant; the
Association or its Members {in their capacities as such); the Council or its members; Del Webb
Communities, Ing,, its successors, succeessors-in-title to the golf course, or assigns; any builder or
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contractor (in their capacities as such); any agent, officer, director, or partner of any of the
foregoing, or any officer or director of any pariner,

{b) The owner of any golf course within or adjacent to aty portion of the Properties, its
agents, successors, and assigns, shall at all times have 2 right and non-exclusive easement of
access and use over these portions of the Common Areas reasonably necessary to the operation,
maintenance, repair. and replacement of its golf course.

(€} Any portion of the Propertics immediately adjacent 1o any golf course is hereby
burdened with a non-exclusive easement in favor of the adjacent golf course for overspray of
water from the irigstion system serving such golf course. Under no circumstances shall the
Association or the owner of such goli course be held linble for any damage or injury resuliing
from: such overspray or the exercisc of this casement.

{d} The owner of any golf course within or adjacent to any portion of the Properties, its
successors und assigns. shall have a perpetual, exclusive easement of access over the Properties
for the purpose of retrieving golf balls from bodics of water within the Commion Areas iying
reasonably within range of gelf balls bt from its golf course,

(e} Theowner of any golf course within or adjacent to any portion of the Properties, its
successors, and assigns, as well as its agemts, members, guests, invitees, employees, and
authorized users of such golf course, shall at all thimes have a right and non-exclusive easement of
access and use over all roadways and golf cart paths, if any, located or to be located within the
Properties and reasonably necessary to travel to and from the golf course. The Association shall
permit the parking of vehicles on the strests within the Properties at reasonable times before,
during. and after golf tournaments and other similar functions held at the golf course

Article XH  Limited Common Areas
2.1, Purpuse.

Certain portions of the Commeon Arca may be designated as Limited Common Arca and
reserved for the exclusive use or primary benefit of Owners and Occupants within a particular
Neightorhood or Neighborhoods. By way of illustration and net limitation, Limited Common
Areas may include entry features. recreational facilities, landscaped medians, cul-de.sacs, lakes,
and other portions of the Common Arca within 2 particular Neighborhood or Neighborhoods,
All costs associated with maintenance, tepair, replacement, and insurance of an Limited
Common Area shall be a Neighborhood Expense allocated among the Owners in the
Neighborhood(s) to which the Limited Common Areas are assigned,

2.2. Designation.
Initially, any Limited Common Area shall be designated as such in the deed conveying

such area to the Association or on the subdivision plat relating to such Common Area: provided,
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however, any such assignment shall not preclude Declarant from luter assigning use of the same
Limited Common Area to additional Lots and/or Neighborhoods, so long as Declarant has a right
10 subject additional propenty to this Declaration pursuant to Section 9,1,

Thereafier, a portion of the Common Area may be assigned as Limited Common Area
end Limited Common Area may be reassigned upon approval of the Board and the vote of
Neighborhood Representatives representing a Majority of the total voles in the Association.
including a Majority of the voles within the Neighborhood{s) affected by the proposed
assignment or reussignment. As long as Declarant owns any propenty subject 1o this Declaration
or Which may becoms subject to this Declaration in accordance with Section 2.1, any such
#sSighment or resssignment shall also require Declarant's wrilten consent, Any assignment or
reassignment of Limited Common Area shall be made in accordance with the requirements of the
Act,

12.3. Usehy LS.

The Association may. upon approval of a Majority of the Owners of or upon approval of
the boarg of direciors of & Neighborhood Association (if applicable) for the Neighborhood(s) 1o
which any Limited Common Area is assigned, permit Owners of Lots in other Neighborhoods 1o
use all or g portion of such Limited Common Area upon payment of reasonable wser fees, which

fees shalf be used to offset the Neighhorhood Expenses attributable 1o such Limited Common
Arei,

Article XTI Party Walls and Other Shared Structures

13.1. H Y W .

Each wall, fence, driveway, or similar structure built as a part of the originad construction
on the Lots, other than a perimeter wall or fence as provided in Section 5.1 and Section 7.2,
which serves and or separaes any two adjoining Lots shafl constitute a patly structure. Fo the
extent not inconsisient with the provisions of this Section, the general rules of law regarding
party walls and lability for property damage due to regligence or willful acts or omissions shalf
apply thereto.

3.2, Mainenange, Damage. and Destruction,

The cost of reasonable repair and maintenance of a party structure shall be shared equally
by the Owgers who make use of the panty structure,

I a party structure is dustroyed or damaged by fire or other casualty, then to the extens
thal such damage is not coverad by insurance and is not repaired owi of the procecds of

msuranee, any Owner who has used the structure may restore it If other Owners thercafter use
the structare, they shall contribute to the restoration cost in equal proportions. However, such
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contribution will not prejudice the right to call for a Larger contribution from the other users
under any rule of law regarding liability for negligent or willful acts or omissions.

13.3. Righto Contribution Bups with Land.

‘The right of any Owner to vontribution from any other Ovmer under this Section gaall be
appurienant 1o the Jand and shall pass to such Owner's successors-in-title.

134, Disputes.

Any dispute arising conceming a party struceure shall be handled in accordance with the
provisions of Articte XVE _

Article XEY  Golf Course
141, Assumption of Risk and Indemnification.

Each Owner, by its purchase of a Lot in the vicinity of any golf course, hereby exprassly
assumes the risk of noise, personal injury or property damage caused by maintenance and
operation of any such golf course, including, without limitation: (2) noise from maintenance
exquipiment (it being specifically understood that such maintenance typicatly takes place around
sunrise or sunset). (b} noise caused by golfers, (c} use of pesticides, hetbicides and fertilizers,
(<) use of effluent in the irrigation of the golf course, (¢} reduction in privacy caused by constant
golf traffic on the golf course or the removal or prinwg of shrubbery or trees on the golf course,
(£) errant golf balls and golf clubs, and (g) design or redesizn of the golf course.

Each such Owner agrees thar Declarant, the Associating, the Council, and any of
Declarznt's affiliates or agents shall not be liable to Owner or any othe* person claiming any loss
or damage, including, without limitation, indirect, special or consequential loss or damage
arising from personal injury, destruction of property, trespass, loss of enjoyment or any other
alleged wrong or entitlement 1o remedy based upon, duc to, arising from or atherwise refated to
the proximity of Owner's Lot to the golf course, including, without Henitation, any claim arising
in whole or in part from the negligence of Declarant, any of Declarant's afiiliales ar agents, the
Association, or the Council. The Owner hereby agrees to indemnify and hold harmless
Declarant, Deslarant's affilintes and agents, the Association, and the Counci] against any and all
claims by Owner's visitors, tenants and others upon such Owner's Lot

14.2. Yiew Impaiment.
Declarant, the Association, and the Councit do not guaraniee or represent that any view

over and across any golf course from adjacent Lots will be preserved without impairment. No
provision of ihis Declaration shall be deemed (o coeate an obligation of the Association,
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Declarant, or the Council to relocate, prune, or thin trecs of other lundscaping €XCept as provided
in Article V. The owner of the golf course, if any, may, iR {5 sole and #bsolute discretion, add
trees and other landscaping to such gelf cowrse from time {0 time, I addition, the owner of any
BoIf course may, in its sols and ebsolute discretion, change the location, configuration, size, and
elevation of the tees, bunkers, fairways, and greens on such golf course from tme to time. Any
such additions or changes 1 such golf course may diminish or obsuuct any view from the Lots
and any express or implied easements for view purposes or for the passage of light and air are
hereby expressly disclaimed. Any such addition or change 'o any golf course May not adversely
affect drainage flow across the Properties.

Article XV Activity Cards

154.  Issugner by she Bowd.

One Activity Card shall be allocated to each Qualified Occupant of 2 Lot, up to a
maximum of two Activity Cards per Lot. No Activity Cards shall be aliocated 10 any [ ot which
is not Oueupied by a Qualified Occupant, The Board shall determine entitiement 1o Activity
Cards on an annual basis. Activity Cards shall be renewed annually without chirge, provided,
the Lot continues 1 be Occupied by a Qualified Occupant and al} applicable 2$sessments and
other charges pertaining to the Lot have been paid. The Board may establish policies, Limits, and
charges with regard to the issuance of additional cards and gusst privilege cards.

The Board may issuc Activity Cards to persons who have signed binding contracts 10
purchase a Lot, subject to such policies as the Board mzy detemmine Gom time 10 time,

152 Assignmensof Rights.

The right to an Activity Card is based upon Occupancy of a Lot. Any C"fmﬂr who leases
or atherwise transfers Oceupancy of lis or her Lot shall be deemed 1o have assigned his or her
rights to an Activity Card to the iessee of such Lot. The lesser of the Lot shall B¢ entitled to an
Activity Card only if the Lot continues to be Qceupied by 4 Qualified Occupant. Any Owner
who feases or otherwise transfers Occupancy of his or het Lot shalf provide the Associgtion with
imrmediate written riotice thereof and shall surrender to the Association his of her previously
1ssued Activity Card. Activity Cands shall be surrendered by 2ny holder who ceases to Qccupy a8
Lot, or at any time upon written notification from the Association that the holder no Jgnger is
entitled to hold an Activity Card.

15.3. ¥acation Villas.
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Each Vacation Villa, as described in Section 10,13, focated within the Properties shal] be
allocated three Activity Cards for use by the temporary Oceupants of the Vication Villa
Vacation Villas located adjacent 10 the Properties {may be issued Activity Cards based on the
arrangements sct forth In a contract or covenant to share costs between the Association and the
owner of such Varation Vitlas, Additional Acrivity Cards shall be issued to Doclarant upon
request with payment of the then current charge for additional Activity Cards. In the event that
B0 “then current charge” is in effect at the time of such request, the charge for additional Activity
Cards for Vacation Villas shall be determined in the reasonable diseretion of Declarant.

154 [ssuance 1o Reclarant.

As long as Declarant owns any portion of the Properties or has the right 10 annex property
pursuant to Section 9.1, the Association shall provide Declarant, froe of charge, with as many
Activity Cards as Declarany, in its sole discretion, decms necessary for the putpose of marketing
the Properties or any property described in Exhibit "B Declarant may transfer the Activity
Cards 1o prespective purchasers of Lots suhject to such terms and cenditions as i, in its sole
discretion, may determine. Activity Cards provided to Declarant shall entitle the bearer to use all
Common Area and recreational facilities (subject to the payment of admission fees or other use
fees chorged to Qualified Occupants holding Activity Cards).

PART SIX: RELATIONSHIPS WITHIN AND OUTSIDE THE COMMUNITY

The growtl amd success of Sun City Anihom as a compunin: jn which people erjoy living,
working, and plaving requires gocd faith offorts 1o resobve dispures anticadly, attention to and
undvrstunding of relationships within the commmni 1 and with our neighbors, and protection of the rights
of others whe have an intorest in Sup Citv Anthom,

Artivle XV1  Dispute Resolation and Limitation on Litipation

16.1  Prerequisitss to Actions Against Declarant.

Prior 1o any Owner, the Association, or any Neighborhood Association filing a civil
action, undertaking any action in accordance with Section 15.4, or retaining an expert for such
actions against Declarant or any Builder or sub-contractor of any postiont of Anthem Country
Club, the Owner, the Board or the board of the Neighborhood Association, as appropriate, shall
natify and meet with the Members 1o discuss the alleged problem or deficiency. Moreover, prior
1o taking any action, the potential adverse party shall be notified of the alleged problem or
deficiency and provided reasonable epportunity to inspect and 1¢pair the problem.

16.2.  Conseasus for Assaciation Litigation.

Except as provided in this Section, the Association or a Neighborhood Association shall
not commence a judicial or administrative proceeding without first providing at Jeast 21 days
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written notice of a meeting 10 Consider such proposed action to its Members, Taking such action
shall require the vole of OWDErs of 75% of the total number of Lots in the Association or in the
Neighborhood Association. a5 appropriale. This Section shall net upxly, however, 1o (a) actions
brought by the Associntion t© enforce the Governing Diocuments (including, without limitation,
the collection of assessments and the foreclosure of liens); (b) counterciaims brought by the
Association in proceudings instituted against it or (¢) actions to protect the health, safety, and
welfare of the Members. This Section shail not be amended unless such amendment is approved
by the percentage ol volcS, and pursuant to the same progedures, necessary 1o institute
procecdings as provided above.

16.3. Alermative Method for Resolving Disputes.

Declarart, the Association, any Neighborhood Association, their officers, directors, and
commitiee members, all Persons sybject 1o this Declaration, and any Person not otherwise
subject 10 this Declaration who agrees 10 submit 1o this Article {collestively, *Bound Parties”)
agree 10 encourage the amicable resolution of disputes involving the Properties, without the
emotional and financial costs of litigation. Accordingly, each Bound Pany covenants and agrees
that those claims, gricvances, Or disputes described in Sections 16.4 ("Claims”) shall be resolved
using the procedures set forth in Section 16.5 in lieu of filing suit in any court,

164, Claims.

Unless specifically exempted below, all Claims arising out of or relating to the
imerpretation, application, 0F enforcement of the Goveming Documents, or the rights,
obligations, and duties of any Bound Party under the Geveming Diocuments or relating to the
design or construction of impovements on the Properties shall be subject to the provisions of
Section 16.5,

Notwithstanding the above, unless alf panties thereto otherwise agree, the following shall
not constitute a Clalm and shall not be subject 10 the pro-  dous of Section 16,5:

(a} any suit by the Associgtion against any Bound Pany to enforce the provisions of
Article VIH:

{b) any suit by th¢ Association to obtain a temporary restraining order (or eguivalent
emergeney equitable relief} and such other ancillary relief as the court may deem necessary in
order te maintain the status quO and preserve the Association's ability to enforce the provisions of
Article I and Anticle 1V;

{c} any suit between Qwners, which does not include Declarant or the Association as a

party, if such suit asserts 2 Claim which would constitule 2 cause of action independent of the
Governing Documenis:
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(d) any suit by an Owner conceming the aesthetic judgment of the Architectural
Review Committee, the Assoeintion, or Declarant pursuant to their authority and powers under
Article IV,

(e} any sult in which any indispensable party is not a Bound Party: and

(f) uny suit as to which any applicable statute of limitations would expire within 90
days of giving the Notice required by Section 16.5(a), unless the party or parties against whom
the Claim is made agree to toll the stahste of limitations as to such Claim for such period as may
reasonably be necessary to comply with this Article,

With the consent of all parties thereto, any of the above may be submitted to the
alternative dispute resolution procedures set forth in Section 16.5,

16.5. Muandatory Procedurss.

{a} Nolice. Any Bound Party having a Claim ("Claimant") against any other Bound
Party {"Respondem”) (collectively, the "Parties™) shall notify each Respondent in writing (the
“"Notice"), stating plainly and concisely:

(i} the nature of the Claim, including the Persons invelved and Respondent's role
in the Claim:

{ii} the legal basis of the Claim (i.¢., the specific authority out of which the Claim
arisesh

iy Claimant's proposed remedy; and

{iv) that Claimant will meet with Regpondent to discuss good {aith ways to resolve
the Claim.

(b) DNegotiation and Mediation. The Parties shall make every reasonable effort to meet
in person and confir for the purpese of resolving the Claim by good faith nepotiation. If

requested in writing, accompanicd by a2 copy of the Notice, the Board may appoint a
representative to assist the Parties in negotiation,

If the Parties do not resoive the Claim within 30 days of the date of the Notice (or within
such other pericd 8s may be agreed upon by the Partics) {"Termination of Negotiations"),
Claimant shatl have 30 additional days 1o submit the Claim to mediation under the auspices of an
independent agency providing dispute resolution services in the Las Vegas, Nevada ares,

If Claimant does not submit the Claim to mediation within such time, or does not appear

for the mediation, Claimant shall be deemed to have waived the Claim, and Respondent shall be
veleased and discharged from any and all liability to Cloimant on accourt of such Claim;
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provided, nothing hevein shall release or disce's rge Respondent from any liahility to any Person
other than the Claimant,

Any settleinent of the Claim through mediation shall be documented in writing by the
mediator and signed by the Parties, 1f the Parties do not settle the Claim within 30 days afler
submission of the maiter 10 the medixtion, or within such time as determined by the medistor, the
mediator shall issue a written notice of termination of the mediation proceedings, The notice of
lermination of mediation shal set forth that the Parties are at an impasse and the date that
mediation was terminated,

The Association must satisfy the mediation or arbitration process under the direction of
the Nevada Real Estate Division and in complinnee with Nevada Revised Statutes,

16.6. Allocation of Costs of Reselving Claims.

Each Party shall bear its own costs, including attorneys® fees, and each Party shall share
equatly all charges rendered by the mediator{s}.

16.7, Enforgemen: of Resolusion.

After resolution of any Claim through negotiation or myediation, if any Party fails 10 abide
by the terms of any agreement, then any other Party may file suit or initiate admsinistrative
proceedings to enforce such agreement without the need to agnin comply with the procedures set
forth in Section 16.5. In such event, the Party taking action to enforce the agreement shall be
entitled to recover from the non-complying Party (or if more than one non-complying Party,
from all such Parties pro rata} all costs incurred in enforcing such agreement, including, without
imtitation, attomneys’ fees and court costs,

16.8.  Attorneys Fecs,

in the event of an action instituted to enforce any of the provisions contained in the
Goveming Documents, the party prevailing in such action shall be eniitled to recover from the
other party thercto as pant of the judgment, reasonable attorneys' fees and costs, including
administrative and lien fees, of such suit. In the event the Association is a prevailing party in
such action, the amount of such attorneys' fees and costs shall be a Specific Assessment with
yespect 1o the Lot{s) involved in the action.

The following diagram depicts the dispute resolution process:
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< PDISPUTE RESOLUTION TIMELINE

l Claim Between Bound Parties '

Day 1 Bays 1-30 Drays Jo-06 Eriys 6000+
Notice of] Negotiations Start Mediation }
Claim Maediation ’
+ Foctial Basis ¢ Good fath offort L Claimant must submitp v Agency supplics rules
Chaim
* Lagal Basis » Parties meet within * Fre sphit between
the Properties + Medistor assigned by Parties
* Proposc a agency wnder
resolution * Muy request pre-arranged * Wreitten summary
Board agsisstance agreernent fron each side
» Propose 3 musting
« i unsuzcessiul, o IF Clains 3 not * Bupervised
* Seond by wien lermination submitted, it is negotiation
hand dehvery or sent by Clumant to waived
Ferst clags mat Respondent and = Contractust setilement
Board o
* Sead copy 1o Hoard * Termination of
medistion

Artizle XV Mortgagee Provisions

The following provisions are for the benefit of holders, insurers, and guarantors of first
Mortgages on Lots in the Properties. The provisions of this Article apply (o both this Declaration
and 1o the By-Laws, notwithstanding any other provisions contained therein.

17.1.  Notices of Action.

An institutional holder. insurer, or guarantor of a first Morigage which provides a written
request to the Association {such request to state the name and address of such holder. insurer. or
guarantor and the street address of the Lot to which its Mongage relates, thercby becoming an
"Eligible Holder"}, will be entitled 10 timely written notice of;

{a) Any condemnation loss or any casualty loss which afficts a material pottion of the
Properties or which affects any Lot on which there is a first Mortgage held, insured, or
guaranteed by such Eligible Holder;

(b} Any delinquency in the payment of assessments or charges owed by a Lot subject to
the Mortgage of such Eligible Holder, where such delinquency has continued for a periad of 60
days. or any other violation of the Governing Documents relating 1o such Lot or the Owner or
Occupant which is not cured within 60 days;
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(s) Any lapse. cancellation, or material modification of any ipsurance policy
maintained by the Association; and

(d) Any proposed action which would require the consent of 8 specified percentage of
Eligible Holders,

172, NoPriority.

No provision of this Declaration or the By-Laws gives or shall be construed as giving any
Qwner or other panty priority over any rights of the first Mortgagee of any Lot in the case of
distribution to such Owner of insurance proceeds or condemnation awards for jogses to of a
taking of the Common Area,

17.3. Notice to Agsociation.

Upon request, each Owner shall be obligated to fumish to the Association the name and
address of the holder of any Morntgage encombering such Qumer's Lot

17.4.  Failure of Mongages to Respond.

Any Morigagee who receives a written request from the Board 10 Tespond to or consent te
any action shall be deemed to have approved such action if the Association does not receive @
written respense from the Mortgagee within 30 days of the date of the Assoeiation's request,
provided such request is delivered to the Mongagee by certified or regisierad mail, returs receipt
requested.

17.5. HUD/VA Approval

During the Declarant Control Period, the following actions shall require the priot
approval of the U.S, Department of Housing and Urban Development of the U.S, Department of
Veterans Affairs, if either such agency is insuring or guaranteeing the Morigage on any Lot
merger, consolidation, or dissolution of the Association; armexation of additional property other
than that described in Exhibit “B"; dedication, conveyance, of morgaging of Common Arca; O
material amendment of this Declaration. The granting of casements for uwtiliies or other similar
purposes consistent with the intended use of the Common Area shall not be deemed &
conveyance within the meaning of this Section.

Articie XVHI Private Amenities
Access 1o and use of any Private Amenity is strictly subject to the Ties and proceduses of

the owner of such Private Amenity, and uo Person gains any right 10 €TEr o to use any Private
Amenity by virlue of membership in the Association or ownership or Ocupaney of z LoL
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All Persons, including 31' Owners, are hereby advised that no representations or
warranties have been or are made by Deciaran:, the Association, or by any Person aeting on
behalf of any of the foregoing. wIth regard (o the conlitming ownership of operation of the
Private Amenities, No pyrported rwmsemauan or warranly in such regard, writien or oral, shall
be effective unless specificafly sot forth in a wrinten instrument executed by the record owner of
the Private Amenity.

The ownership or operution of any Private Amenity may change at any time by virtue of,
but without limitation, (a, the sale to or assmnpiwn of operations by an independent Person,
{b) ustublishment of, or conversion of the membership Sinicture to, an "equity” club or similar
arrangement whereby the members of a Private Amenity Or an entity owned or controlled by its
members become the owner(s) and/oT Operator(s) of the Private Amenity, or (€] the conveyance
of a Private Amenity 1o one OF MoOre affilates. shareholders, employers, or independent
contractors of Declarant, No consent of the Agsociation, any Neighborhood Asseciation, any
Neightorhood Representative, of 4Y Owner shall be roquired 1o effectuate any change in
ownership or operation of any private Amenity, subject to the terms of any written agrecements
enlered e by such owners,

Rights 10 use the Private AMenites will be 7. /02d only to such persons, and on such
terms and conditions, as may b deleFMined by their re.pcclzvc owners, Such owners shall have
the right, from time to time in thelr 501e and abaebye discretion and without notite, to ammend or
waive the term s and conditions of US¢ of their respective Private Amenities and to terminate use
rights altogether.

PART SEVEN: CHANGES IX THE COMMUMITY

Communitics such as Sun CHF Athens gre dynamic and constantly evolving as cireumstances,
technology. needs, desives, and faws CRange over time. Sun City dAnthem and its governing documents
truxt be able 1o adapt 1o theye changes While pragecring the 1hings that make Sun City Anthem wiigue,
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Article XXX  Changes in Ownership of Lots

Any Owner desiring to sell or otherwise transfer title to his or her Lot shall give the
Board at least seven days' prior written notice of the name and address of the purchaser or
transferee, the date of such transier of fitle, and such other information as the Board may
reasonably require. The transferor shall continue to be jointly and severally responsible with the
transferee for all obligations of the Owner of the Lot, including assessment obligations, until the
date upon which such notice is received by the Board, notwithstanding the transfer of title,

Article XX Changes in Common Area

20.1. Condemnation.

If a Lot or portion thereof shall be tzken by eminent domain, compensation and the
QOwner's interests in the Common Area shall be allocated as provided in the Act, If any pant of
the Common Area shall be taken {(or conveyed in Heu of and under threat of conderanation by the
Board acting on the written direction of Members representing at least 67% of the total votes in
the Association and of Declarant, as fong as Declarant owns any property subject to the
Declaration or which may be made subject to the Declaration in accordance with Section 9.1) by
any authority having the power of condemnation or eminent domain, each Owner shall be
entitted to written notice of such tsking or conveyance ptior to disburgement of any
condemnation award or proceeds from such conveyance. Such award or proceeds shall be
payabie to the Association to be disbursed as follows:

If the taking or conveyance invoives a portion of the Common Area on which
improvements have been constructed, the Association shall restore or replace such improvements
on the remaining land incltuded in the Conumon Area to the extent availabie, unless within 60
days after such taking Declarant, so leng as Declarant owns any property subject to the
Declaration or which may be made subject 1o the Declaration in accordance with Section 9.1, and
Members representing at least 67% of the total vote of the Association shall otherwise sgree,
Any such construction shall be in accordance with plans approved by the Board, The provisions
of Section 7.3(c) regarding funds for restoring improvements shall apply.

If the taking or conveyance does not involve any improvements on the Common Area, or
i a decision is made not to repair or restore, or if net funds remain after @y such restoration or
replacement is complete, then sach award or net funds shall be disbursed to the Association and
usad for such purposes as the Board shail determine,

20.2. Partition.
Except as permitted in this Declaration, the Common Arca shall remain undivided, and

no Person shall bring any action partition of any portion of the Common Atea without the writlen
consent of all Owners and Mortgagees. This Section shall not prohibit the Beard from acquiring
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and disposing of tangible personal property nor from acquiring and disposing of real property
which may or may not be subject to this Declaration,

203, Tmnsferor Dedication of Common Ares.

The Association may dedicate portions of the Common Area 10 Clark County, Nevada, or
to any other local, state, or federal governmental or quasi-governmental entity, subjeet to such
approval as may be required by Sections 17.5 and 20.4,

204, Actions Requiring Owner Approval,

If cither the U.S. Department of Housing and Urban Development or the US, Department
of Veterans Affairs is insuring or guaranteeing the Morigage on any Lot, then the Hllowing
actions shall require the prior approval of Home Owners representing not less than sixty-seven
percent {67%) of the total votes held by Home Owners in the Association and the consent of
Declarant, if such exists: merger, consolidation, or dissolution of the Association: annexation of
additional property other than that described in Exhibit "BY; and dedication, conveyance, or
morntgaging of Common Arca. Nowwithstanding anything to the contrary in Section 20,1 or this
Section, the Association, acting through the Board, may grant casements over the Commeon Area
for installation and maintenance of ulilities and drainage facilities and for other purposes not
inconsistent with the intended use of the Common Area, withont the approval of the
membership.

205, Delivery o —

If any change is musle to this Declaration or other Goverring Document of the
Association, the Association shall, within 30 days after the change is made, presare and cause to
be hand-delivered or sent prepaid by United States mail to the mailing address of each Lot of 1o
any other mailing address designated in writing by the Lot Owner and fijed with the Seeeetary, 1
copy of the change that was made.

20,6 Liberal Construction to Comply.with the Act.

1t is the intention of Declarant that this Amended and Restated Declaration he iberally
construed 10 contorm to the provisions of the Act, as amended by 5B 451, To the extont that it
does not expressly conform to the Act, as amended, this Declaration shall be deemed  conform
with the Act by operation of law.

Article XX1  Amendment of Declaration
2Lk Comective Amendments.
In addition to specific amendment rights granted e¢lsewhere in this Declaration, until

conveyance of the first Lot to a Home Owner, Declarant may anilaterally amend this Declaration
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for any purpose. Thereafler, Declarant, or the Board with consent of the Declarany, unilaterally
may amend this Declaration if such amendment is necessary (aj 1o bring any Provision into
compliance with any applicable governmental siatute, rule, regulation, or judicia! detenmination;
{b) 1o enable any reputable title insurance company to Issug title insurance coverage on the Lots;
{cyto ensble any institutionat or govemmental lender, purchaser. insurer, OT guarpnior of
mortgage loans, including, for example, the Federal National Mortgage Association or Federal
Home Loan Mortgage Corporation, to make, purchase, insure, or guarantec morigage loans on
the Lots: or {d) to satisfy the requirements of any local, state, or federal govemmentai agency,
However, any such amendment shall not adversely affect the title 10 any Lot unless the Owner
shall consent in writing.

2.2 By Owners.

Except as othenwise specifically provided above, in the Act, and elseWhere in this
Declaration, this Declaration may be amended only by the affirmative vote or writlen consen, or
any combination thereof, of Owners reprosenting 67% of the total votes in the AsSocigtion, and
the consent of Declarant, so long as Declarant is entitled to exercise rights under Article X,

Notwithstanding the above, the percentage of votes necessary © amend a specific clause
shall not be less than the prescribed percentage of affirmative votes required for action to be
taken under thaa ¢lause.

21.3.  Validity and Effective Date.

No amendment may remove, revoke, or modify any right or privilege of Declaram
without the written consem of Declarant (or the assignee of such right Or privilege).
Additionally. no amendment may remove, revoke, or modify any right or privilege of the
Counctl without the Couneil’'s written consent,

I an Qwner consents to any amendment to this Declaration or the By-Laws, {1 will be
presumed conclusively that such Owner has the authority 1o consent, and no conliary provision
in any Mortgage or contiact between the Owner and a third party will affect the validity of such
smendmeny.

Any amendment validly adopted by the Association shall be certified by the President or
Secretary of the Association, and shatl become effective upon Recording, unless 2 fater effective
date ¥s specified in the amendment.  Any procedural challenge 1o an amendment must be made
withinn 12 months of ivs Recording or such amendment shall be presumed 10 have been validly
adopted. In no cvent shall a change of conditions or circumstances operate 10 amend any
provisions of this Declaration.

Nothing in this Article shall be construed to permit termination of any eastment created
in this Declaration or Supplemental Declaration without the consent of the holder of such
casement.
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214, Exhibits.

Exhibits "A" and "B" attached to this Declaration are incorporated by this reference and
amendment of such exhibits shall be govemned by this Articie. Exhibit "C* is attached for
informational purposes and may be amended as provided therzin.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREQF, the undersigned Declarant has executed this Declaration a5 of
the date and year first written above.

Dl Webb Commnunities, Ing.,
an Arizona corpogation

By: %ﬁ%mﬁé@ﬁm*
Name: el e TRk AT A eI - T

Title: Vo Paeel OcsT

STATE OF NEVADA }
¥ ss.
COAINTY OF CLARK Y

On October 3¢, 2000, personally appeared before me a notary public,

. of Del Webb Communities, Inc., personally known to me to be

the person whose name is subscribed to the above instrument who acknowledged that he
executad the instrument.

[NOTARIAL SEAL)
My Commission Expires:
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Exhibir~A™
Land Initially Submited
All of Sun Ciry Anthems Unit No. 1 as shown by map therco! ox file in Book B3 Pago 55 of Plais in the
office of the Counly Recorder of Clark County, Neveda

All of Sun City Anthem Unit No 2 as showa by muap thereof ou file in Book 83 Page 62 of Plats in the
office of the County Regorder of Clirk County. Nevada,

All of Sun City Aathom Unit No. 3 s shown by map therof on file in Book 84 Page 67 of Plats in the
office of the County Recorder of Clark Coumy Nevadz,

All of Sun Caty Anthem Unit No. 3A as shown by Map thercof on Sle in Book 94 of Plats, Page 67, i the
office of the Counmty Recerder of Clark County, Noveda,

All of Sun City Anthem Unit No. 4 Phase 1 a5 shown by Map thereof on file in Book 86 of Plats, Page 69,
in the office of the County Recorder of Clark Coumty, Nevada,

All of Sun City Anthern Unit No. 4 Phase 2 as shown by Map thereol on file in Book. 90 of Plats, Page 14,
in the office of the County Recorder of Clark County, Novada,

All of Sun City Anthem Unit No, 4 Phase T as shown by Map thereof op file in Book 90 of Plats, Page 21,
it the office ol the County Recorder of Clack County, Nevada,

Al of Sun City Ambem Unit No, 5 as shown by Map thereof on [ile in Book 92 of Plats, Page 24. in the
office of the County Recorder of Clark County, Nevada,

All of Sun City Anthem Vacation Gotaways as shown by Map thereof on file in Book 86 of Plats Page 87,
in the office of the County Regorder of Clark County, Novada

Adl of Sun City Anthem Unit No.7 as shown by Map thercof on file in Book 92 of Plats, Page 73, in the
office of the County Recorder of Chark County. Nevada,

All of Sun City Anthem Unit No. 8 as shown by Magp (heroof on Silc in Sock 59 of Plats, Page 84, in the
office of the County Recorder of Clark County, Novada,

All of Sun City Anthem Unit No. 8A 2 shown by Map thereof on file in Book 92 of Plats, Page 93, in the
office of the County Recorder of Clark County, Nevada,

Adl of Sun City Anthem Unit No. as shown by Map thereof on fiic in Book 95 of Plais, Page 02, in the
office of the Chunty Recorder of {latk County, Nevada,

Al of Sun City Anthem Unit No. 10 as shown by Map thereol on fHle in Book 93 of Plats, Page 25, in the
office of the County Recorder of Clark County. Nevada,

Al of Sun City Anthem Unit No. 11 as shown by Map thereof on file in Book 95 of Piats, Page 02, inthe
office of the County Recorder of Clark County. Nevada,
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EXHIBIT "B"

Land Subjoct to Antexation

Al or porions of Sections 11, §2, 13, t4and 24 of Township 23 South, Range 61 East and Sections 5.6. 7,
%, 17, 18, 19, and 20 of Township 23 South, Range 62 East.

Any contiguous property with 12 mile radius of the above property.
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AMENDED AND RESTATED
BY.LAWS

OF

SUN CITY ANTHEM
COMMUNITY ASSOCIATION, INC.

THESE AMENDED AND RESTATED BY-LAWS OF SUN CITY ANTHEM
COMMUNITY ASSOCIATION, INC., are made by Sun City Anthem Community Association,
Inc., a Nevada nonprofit corporation (the “Association™)

RECITALS

WHEREAS, the original Declaration of Covenants, Congditions and Restrictions for Sun
City Anthem dated June 28, 1998 was Recorded in the office of the Clark County Recorder on
June 29, 1998 in Book No, 980629 as Instrument No. 00719, thereby creating the common-
interest conmmmunity known as Sun City Anthem:

WHEREAS, the original By-Laws of Sun City Anthem Community Association, Inc.
were recorded in the office of the Clark County Recorder on as Instnument No.
{the “By-Laws™};

WHEREAS, the 1999 Nevada Legislature adopted Senate Bill 451 (*SB 451™) amending
the Nevada Uniform Common-Interest Ownership At, NRS §116.: 101 et, seq. (the “Act™);

WHEREAS, the Revisor's Note to NRS 11631065 requires that any by-laws of a
cormmon-interest community crated on or after Jaunuary 1, 1992, that do not conform 10 the
provisions of the At, as amended by $B 451, must be changed no later than October 1, 2000, to
conform to those provisions and may be so changed withow complying with the procedural
requirements generally applicable to the adoption of 2n amendment to the By-Laws; and,

WHEREAS, the Association desires to comply with the Revisor's Note to NRS
116 31065 by executing this Amendment to conform the By-Laws to the Act, as amended by 5B
45%:

HOW THEREFORE, the By-Laws are hereby amended and restated in their entirety as
foliows in order to conform to the Act, as amended by SB 451,

Article } Name, Principal Gffice, and Definitions
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L. Nome. The name of the corporation is Sun City Anthem Communily Association,
Ine, {the "Associgtion™).

LY Principal Office. The Association's principal office shall be located in Henderson,
Nevada. The Association may have such other offices, either within or outside the State of
Nevada, as the Boord of Directors may detenmine or as the Association's affairs may require.

1.3, Application. The provisions of these By.Laws are applicabie to Sun City Anthem
which is located in Henderson, Nevada, Al present and future Owners and their tenants, Ruture
tenasnts, employees and any other Person who might use the facilities of Sun City Anthem in any
manney are subicct 10 these By-Laws and that centain Declaration of Covenants, Conditions, and
Restrictions for Sun City Anthem (the "Declaration”) recorded in the Office of the Country
Regorder of Clark County, Nevada, The mere acquisition or lease of any Lot or Dwelling Unit in
the community will signily that the scquirer or tenant accepts, ratifies, and agrees to conmiply with
these By-Laws,

14, Definitions. The words used in these By-Laws shall be given their nommal,
commonty understeod definitions. Capitalized terms shall have the same meaning as st forth in
the Declaration, unless the context indicates otherwise.

Article 11 Association: Membership, Mectings, Quorum, Voting, Proxies

2.6 Membershin, The Association shall have one class of mc'mbership as more fidly
set forth in the Declaration, the terms of which pertaining to membership are incorporated by this
reference.

2.2, PheofMegtings, Mectings of the Association Members shall be held within the
Propertics or at such other suitable place as the Board may designate.

230 Apnuol Mombers Mectings, A meecting of the Members of the Association mwst

be held at lvast once each year, The first Agsociation Members meeting, whether a regular or
special mecting, shall be held within one year from the Association’s incorporation. The Board
shall sct subsequent regular annual Members meetings so as 10 occur at Jeast 30 days but not
more than 120 days before the close of the Association’s fiscal year on a date and at a time sot by
the Board. I the Owners have not held a meeting for 1 year, a mecting of the Owners must be
heid on the following March 1%

2.4, Special Members Mectings. The President may call special Members meetings,

In addition, it shall be the duty of the President to ¢all a special Members meeting if so directed
by Board reselution or upon a petition signed by Members representing at least 10% of the total
vote of the Association,

2.5, Notice of Members Meetings., Writtenr or printed notice stating the place, day,

and hour of any meeting of the Members and a copy of the agenda for the meeting shall be
detivered, cither personally, by peepaid mail, or such other method as may be permitted by

1
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Nevada law, to each Owner, pot less than 10 nor more than 60 days before the date of such
meeting, by or at the dircction of the President, the Secretary, or the Members calling the
meeting,

The meeting notice and agenda shall state the purpose or purposes for which the meeting
is called, specific issues or #ems to be addressed, which maY include the general nature of anv
proposed amendments 10 the Declaration or these By.Laws. any budgetary changes, any fees or
assessments which the Association proposes to impose of increase, and any proposal to remove
an officer or Bourd member, other than appointed by Declarant as applicable. Such notice shall
also notify the Members that they have a right 1o receive @ copy of the minutes of the meeting
(subjret 1o a reasonable cost impaosed by the Association for making such & distribution) and that
they have a right to speuk at the meeting (subjeet 1o reasonsble time limitations). The meeting
agenda should clearly describe those ilems on which action Mmay be taken at the mecting and, for
each such action, provide for a period of time for Member comment and discussion. Ne business
shiall be transacted at a mecling oxcept as stated in the agendsa; provided, however, that in an
Emergency (as hereinafier defined), the Members may take action on an item which is not Jisted
on the agenda. As used herein, “Emergency™ means @0y occurrence or combination of
occorrences that (i) could not have been reasonably fyreseen, {if) affects the heahth, welfare, and
sufety of the Members, (iff) requires the immediate attention of, and possible action by, the
Board, and (iv) makes it impracticable to comply with the notice provisions of this Section.

If mailed, the mecting notice shall be deemed delfivercd when deposited in the United
Siates majl addressed to the Owner at his or her address as it Appears on the Association's records
for receipt of such notices, postage prepaid,

2.6,  Waiver of Notice, Any Member may, in wiiting, waive notice ¢ither before or
after such moeeting, Waiver of notice of o meeting of the Members shall be deemed the
equivalent of proper notice, A Member's attendance 2t & mecting shall be decmed such
Member's waiver of notice of the time, date, and plage thereof| untess such Member specificully
objects to lack of proper notice at the time the meeting is ¢alled to order.  Attendance also shall
be deemed waiver of notice of alf business transacteg at such Mmeeting unless an objection on the
basis of lack of proper notice is raised before the business is Put 1o a vote.

2.7, Adicummentof Mcetings, If any Members Meeting requining the votes of the
Members cannot be held because @ quorum is nat present, or has not appeared by proxy a
majority of the Membors who gre present at sich meeting MY adjourns the meeting (0 a time not
fess than 5 nor more thant 30 days from the time the oriBinal meeting was ealled. At the
reconvencd meeiing, i 4 quorum is present, any business May by transacted which might have
been transacied at the meeting orjginally called. If 3 time and place for reconvening the meeting
is not fixed by those in attendancye gt the original mecting o7 if for any reason a new dale is fixed
for reconvening the meeting after adjotmment, notice of the time and place for reconvening the
meeting shail be given 1o Members in the manner preseribed o7 regular meetings,

Members present at 2 duly called or held meeting 21 which a quorum is present may
continue to do business until adjourmment, notwithstanding the withdrawal of enough Members
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to leave fess than a quorum, provided that any action taken is approved by at least a majority of
the votes required to constitute a quorum.

2.8, ¥pting. Members' voting rights shall be as et forth in the Declaration and in
these By-Laws, and such voling rights provisions are specifically incorporated by this reference.
Members may vote at a meeting by voice vote or ballot or may vote by mail or other means of
modem communication not prohibiled by Nevada law, and as the Board determines. Unless
otherwise provided, all voting shall be subject 1o the quorum requirements of Section 2.11. If
only one of several Owners of a Lot is present at 4 meeting of the Association, that Owner is
entitied 1o cast i the votes allocated to that Lot. M more than one of the Qwners are present, the
votes sflocated to that Lot may be cast only in accordance with the agreement of 2 majority in
interest of the Qwners, unless the Declaration expressly provides otherwise. There is a majority
agreement if any one of the Ownors casts the voles allocated to that Lot withput protest made
prompily 10 the person presiding over the meeting by any of the other Owners of the Lot

Only o vote east in person. by secret ballot or by proxy, may be counted.
No votes aflocated to a Lot owned by the Agseciation may be cast,

29 Proxigs. Except as otherwise provided in this scolion or the Act, votes atlocaied
10 a Lot may be cast pursuant (o a pioxy exectted by an Owner. An Owner may give 2 proxy
only to 2 member of his immediate family, his tenant who resides in Sun City Antham, another
Owner who resides in Sun City Anthem, or any other Person permitted by the Act. If a Lot is
owned by more than one person. either Qwner of the Lot may vote or either Owner of the Lot
may register protest to the casting of votes by the other Owner of the Lot through an cxeculed
proxy. A Lol's Owner may revoke a proxy given pursuant o this Section only by actual notice of
revocation to the person prestding over a meeting of the Association. A proxy is void ift

(2} It is not dated or purports 1o be revocable withowt notice;

(b} It does not designate the votes that must be cast on behalf of the Lot’s Owner who
exeeuted the proxy; or

{c) The holder of the proxy docs not disclose at the beginning of the meeting for which
the proxy is exveuted the number of proxies pursuant to which he will be casting
votes amd the voting instructions received for each proxy,

A proxy terminates immediately aBer the conclusion of the meeting for which it was
executed. A vote may not be cast pursuant to o proxy for the election of 2 member of the Board
of the Association.

All proxics shall be in writing specifying the Lot for which it is given, signed by the
Member or his duly authorized attomey-in-fact, dated, and filed with the Association's Secretary
prior ta the mecting for which it is to be effective. In the event of any conflict between two oy
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more proxies purporting 10 cover the same voting rights, the later dated proxy shail prevail, or iff
dated as of the same date, both shall be deemed fnvalid,

A proxy shall automatically cease vpon conveyance of any Lot for which it was given, or
upon receipt of notice by the Seerctary of the death or judicially declared incompetence of o
Member who is ¢ natural person, er of written revocation.

210, Malority. As uscd in these By-Laws, the term "majority” shall mean those votes,
Owrners, or other group as the context may indicate totaling more than 50% of the total eligibic
nurnber.,

231 Cuorum. Except as otherwise provided in these By.Laws or in the Declaration,
the presence of Persons representing 10% of the tatal votes of the Association shall constituie a
quorumn at afl Members meetings. and for such other purposes as o quorum may be required
unider the Declasation, these By-Laws, or Nevada law, Howewer, parsuant 1o the Act, proxies
canno! be counted in the establishment of a quorur for any meeting in which directors are being
elected,

2120 Conduct of Megtings. The President shall preside over all Members mectings,
and the Sceretary shall keep the minutes of the meetings and record in a minute book all
resolutions adopted and all other transactions occursing at such meetings. Owners may attend
any Members meeting and shall be permitied to speak at any such meating; provided, the Board
may establish reasonable limitations on the time cach Qwner rmay speak at these mecetings.
Within 30 days afler any Members meeting, the Secretary chall make available a copy of the
minutes or a8 summary of the minutes o the Mombers (subject to 4 rensonable cost itnposed by
the Associotion for making and distributing copies).

213 Astion Withow a Mernbers Meeting. Unless otherwise prohibited by Nevada law,
any action required or permitied by Iaw to be taken at @ meeting of the Members may be taken by
written consent or by ballot cast by mail without a mecting, in accondance with the following

procedure:

{a) The Sceretary shall send written notice of the proposed setion for which consent is
reguesied to cach Moembor ontitled to vole thereon at least 10 days prior 10 the deadline for
retuming the ballots or consems. The notice shall be accompanied by a ballot or consent form {i)
describing the proposed action, (ii) providing a place to indicate, in the case of a bullol, how the
Momber's vote is to be east, or in the case of a consent, the Membor's approval or disapproval of
the proposcd action, (iii) providing a method of identifying the Member and the Lot(s) for which
the ballot is cast or consent is givon, and in the case of a consent, a plare for the Member's
signature, and (iv) indicating the address to which complicied forms showld be retumed and the
deadline for retuming them, i any.

(b} The proposed action shall be deemed approved if ballots approving the action or
consents are received from Members holding at least a majority of the total votes entitled to be
cast, unless a greater pereentage of voltes 15 required under the Governing Pocuments or Nevada
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law for such action, in which case such greater percentage of votes shall be required o approve
the action.  Such hallots or consents shall have the same force and effect as a vote of the
Members at a mecting. Ballots or consents shall be kept with the Association’s records for the
period of time required for corporations under Nevada faw. Within 10 days afier receiving
authorization for any action by written consent, the Secretary shall give writien notice to all
Members entitled to voie, fairly summarizing the material features of the authorized action.

Article 111 Board of Directors: Number, Powers, Meetings
A. Composition and Selection.
31 Govering Body: Composition. The Association's afikirs shall be governed by a

Board of Directors, Each director shall have one equal vote. Except with respect to directors
appoinied by Declarant during the Declarant Control Period, the directors shall be Members;
provided, Members representing the same Lot may not serve on the Board at the same time,
Directors appointed by Declarant need not be Members, In the case of a Member which is not a
natural person, any individeal authorized by such Member by writien notice to the Association
shall be eligible to serve as a director; provided, no Member may have more than one such
representative on the Board at a time, except in the case of directors appointed by Declarant.
Afer the Declarant Control Period, at least a majonity of the directors shall be Members.

3.2 ‘ * ire . The Board shall consist of three to seven direclors, as
provided in Scctions 3.3 and 3.5 below. The initial Board shall consist of three directors as
identificd in the Anticles of Incorperation.

3.3.  Directors During Declampt Control Period.  Subject to the provisions of

Section 3.5, Declarant shall appoint and remove directors in its sole discretion during the
Declarant Contro! Period. The Deelarant Conirol Period shall terminate upon the first to occur of
the following:

{2} 60 days afier Declarant has conveyed 75% of the Maximum Lots to Home
Owners;

1)) five years after the Declarant has ceased to offer Lots for sale in the ordinary
course of business; or,

{c) five years afler Recording the most recent Supplemental Declaration adding
property 1o the Deglaration as provided in Section 9.1 of the Declaration,

Nothing in this Section shall preciude Declarant from voluntarily relinguishing control of
the Board carlier than required by this Section. In such event, Declarant reserves the right to
disapprove Association actions as provided in Section 3.19 until such time as the Declaramt
Control Period would have otherwise expired under this Section.
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Within 34 days aller Home Owners are entitied to eleet 3 majority of the Board members,
Declaran. shall deliver to the Association all personal property of the Owners and the
Association which Declarant holds or controls including such items as are specifically required
1o be delivered under Section 116.31038 of the Axt.

34, Nomigation.

. * *

() Nomin; . Prior to each efection of directors, the
Board shall prescribe the opening and closing date of a rensonable filing period in which al}
eligible persons who have an imterest in serving as a director may file as a candidate for such
positions, The Board shall establish such other rules and regulations as it deems appropriste to
conduct the nominuation of directors in a fair, efficient, and cost-effective manner,

Except with respect to directors appointed by Declarant during the Declarant Control
Period, nominations for election to the Board also shal! be made by a nominating committee,
The nominusting committce shall consist of three or miei¢ Persons and a chairperson, who shall be
a Board member, The remaining members of the pominating committee shall be Members,

The nominating commitee may make as tnany nominations for election 1o the Board as it
shall in its discretion determine, In making its nominations, the nominating committee shall use

reasonable efforts 1o nominate candidates representing the diversity which exists within the pool

of potential candidates.

Pursuant 1o the Act, not less than thiny (30) days prior to the clection of members to the
Board, the Associntion shall provide notice 1o each OQwner of his or her cligibility to serve as a
member of the Board, Each Owner who is qualified to serve as a member of the Board may have
his or her name placed on the ballor along with the names of the nominees selected by the
Association’s nominating commitiee,

An officer, employee, agent, or directer of 2 carpomte Owner of a Lot, a trusiee or
dusignated beneficiary of a trust that owns a Lot, a partner of a partnership that owns a Lot, and 2
fiduciary of an estate that owns a Lot may be a member of the Board, In all events whese the
Person serving or offering 10 serve as a member of the Board is not the recond Owner, he or she
shall file proof in the records of the Assoctation that (i) states that he or she is associated with the
Owner and (i1} identifies the Lot{s) owned by the Qwuer,

Each candidate shall be given a reasonable, equal opportunity to communicate his or her
gualifications to the Members and 1o solicit voies,

(b} Election Procedures. Each Member may vote for each position 1o be filled. The
candidates receiving the greatest number of voies shall be elected. Directors may be elected 1o
serve any number of consecutive terms, Every election of Board members must be conducted by
secret written ballot. The Secretary of the Association shall cause to be sent prepaid by United
States mail 1o the mailing address of each Lot within Sum City Anthern or to any other mailing
address designated In writing by the Let Owner, a scoret ballot and a relum envelope., For the
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purposes of determining whether 3 quorum is present for the clection of any member of the
Bourd, only the seeret written ballots that are returned to the Association may be counted. Votes
cast for the election of a member of the Board must be counted in public. After termination of
the Declarant contrel period, overy annual clection of Board members must be held during the
month of May,

3.5, Election and Tenm of Qffice. Notwithstanding any other provision of these By- =

Laws:

{a) Within 60 days afier the time that Owners own 25% of the Maximum Lots, or
whenever Decluram catlier determines, the President shall call for an election by which Owners -
shall be entitled to clect one of the three dircclors. The remaining two directors shall be
appointees of Declarant,  The director clected by Owners shall not be subjoct to removal by .
Declarant and shall be elected for a term of two years or until the happening of the event -
described in subsection (b}, whichever is shorter. If such director's term expires prior to the
happening of the event described in subsection (b), a successor shall be elected for a like term.

q

) Within 60 days atter the time that Owners own 50% of the Maximum Lots, or
whenever Declarant earler determines, the Board shall be increased to five directors, The
President shall call for an election by which Owners shall be entitled to clect two of the five
dircctors, The remaining three directors shall be appointees of Declarant, The directors clected .
by Owners shall not be subject to removal by Declarant and shall be elected for a term of two
years or uatil the happening of the event described in subsection (¢} below. whichever is shorter,
I such dirsctors' 1eoms expire prior to the event described in subsection (¢} below, successors
shatl be elected for a like term, -

(€) Upon termination of the Declarant Control Period, the Board shall be increased to -
seven divectors, at feast a majority of whom must be Owners, and an election shall be held. Each
of the seven directors shall be elected by the Owners.  The members of the Board shall take
office upon clection and shall serve a term of two years (or such other term, not 1o exceed two
vears, as the Board may establish) unless earlier removed from office as herein provided, A -
member of the Board may be cleeted to succeed himself.

Declarant shall be entitied to appoint the one other director so long as Declarant owns any
property described on Exhibits "A” or "B" to the Declaration for sale in the ordinaty course of its
business in the development of the Properties. Thereafler, Declarant's appointee shall resign and
the remaining directors shall appoint a director 1o serve until the next annual meeting, at which
time Owners shall elect a director, who shall serve the remaining year of the term or for two
years, a8 applicable. -

Upon the expiration of term of office of cach director elected by the Owners, the Owners _
shall elect a successor 1 serve a term of two years, Dirgctors elected by Owners shall hold office
until their respective successors have been elected. Director(s) appointed by Declarant shall -
serve ot Declarant'’s discretion and may be removed and replaced by Declarant at any time with
or without cause.
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The following diagram depicts the Board composition at various stages ol community
development.

COMPOSITION OF BOARD OF
SUNCITY ANTHEM
COMMUNITY ASSOCIATION, INC.
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Within thirty (30) days afier appointment or election to the Board, a director must certify in
writing that he or she has read and understands the Goveming Documents of the Association and
the provisions of the Act to the best of his or her ability,

3.6.  Removalof Directors and Yacancies. Any director elected by the Qwners may be

removed. with or without cause, by the vote of Owuers holding two-thirds of the votes entitfed to
be cast for the clection of such director at any Members meeting st which a guorum is present.
Any director whose removal is sought shall be given notice prior to any meating called for that
purpose. Upon removal of a director, a successor shall be elected by the Owners entitled to elect
the director so removed to fill the vacancy for the remainder of the term of such director,

Any director elected by the Gwvners who has three consecutive unexcused absences from
Bourd meetings, or who is more than 30 days definquent (or is the representative of a Member
who is so delinquent) in the payment of any assessment or other charge due the Association, may
be removed by a majority of the directors present at a regular or special meeting at which a
quorurm is present, and the Board may appoint a suceessor to fill the vacancy for the remainder of

the term.
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In the event of the death, disability, or resignation of a director elected by the Owners, the
Board may declare a8 vacancy and appoint a successor (o fill the vacancy unti] the pext anpual
election of directors, at which time the Owners entitled to fill such directorship may elect a
successor for the remainder of the term.  In the event of the death, disability, or resignation of a
director appointed by Declarant, Declarant may appoiit a successyr dircctor to fill 1the vacancy.

8. Board Meetings.

3.7,  Organizatiopal Meetings. The first Board meeting following each annual meeting
of the membership shall be held within 10 days thereafler at such time and place the Beard shall
fix.

3.8.  Reyular Board Meetings, Regular Board meetings may be held al such time and
place a majority of the directors shall determine, but at least one such meeting shall be held every

nincty {90) days.

3.9,  Special Board Meetings. There shall be special Board mectings when the

President or any two directors sign a written notice calling such mecting.

310, Ngice; Waiverof Notice,

Except in an Emergency (as hereinafier defined), the Association shall, not less than 10
days before the date of a meeting of the Board, provide notice of the meeting to the Ownors,
Such notice must be;

ta) Sent prepaid by United States mail 1o the mailing address of vach Lot within Sun City
Anthem or 1o any other mailing address designated in writing by the Qwners or

(b) Published in a newsictier or other similar publication that is cireulated to cach Owner.

In accordunce with the Act, in the cvent of an Emergency, the associstion shall, if
practicable, cauge potice of the mecting to be semt prepaid by United Stateg mail te the mailing
address of ¢ach Lot within the Association, If delivery of the notice in this mammer is
impracticable, the notice will be hand-delivered to sach Lot within the Association or posted in a
prominent place or places within the Common Areas of the Association,

The notice of a meeting of the Board of the Association must state the time and place of
the meeting and include a copy of the agenda for the meeting or the date on which and the
locations where copies of the agenda may be conveniently oblained by Owners, The notice must
include notification of the right of the Owner to;

() Have a copy of the minules or a summary of the minutes of the meeting

distributed to hin upon request and, if required by the Board, upon payment to the
Association of the cost of making the distribution; and,

10
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(i)  Speak to the Associntion or Board. unless the Board is meeting in executive
sassion.

As used in this Section, “Emergency” means any occurrence or combination of
oceurrences that i) could not have been reasonably foreseen, (i) affects the health, welfare, and
safety of the Members, (i) requires the immediate attention of, and possible action by, the
Board, and {iv) makes it impracticable to comply with the notice provisions of this Section,

{h) The transactions of any Board meeting. however ¢alled and noticed or wherever held,
shall be as valid as though taken at a meeting doly held afler regufar call and notice if (i) a
quorum is present, and (ii) ¢ither before or after the meeting each of the direclors not present
signs a written waiver of notice, a consent to helding the meeting, or an approval of the minutes,
The waiver of notice or consent need not specify the meeting’s purpose,  Noticz of 2 Beard
mecting also shall be deemed given to any dircctor who attends the meeting without protesting
before or at its commencement about the lack of adequate notice.

3.11. Telephonic Panticipation in Board Mcetings. Board members or any committee

the Board designates may participate in a Board meeting or committee by conference via
elephone or similar communications cquipment., by means of which all persons participating in
the mecting can hear each other. Participation in a meeting pursuant to this subscction shall
conistilute presence in person at such meeting,

3,12, Ouonum of Board of Directors. At all Board meetings, a majority of the dircctors

shall constitute a quorum for the transaction of business, and the votes of a majority of the
directors present st a meeting at which a quorum is present shall constitute the Board's decision,
unless otherwise specifically provided in these By-Laws or the Declaration. A Board meeting s
which & quorum is initially present may continue to transact business, mtwuhsiandmg, the
withdrawal of dircetors, if any action taken is approved by at least a majority of the remaining
dircetors constituting the quorum. I any Board meeting cannot be held because a quorum is not
present, a majority of the directors present at such meeting may adjourn the meeting to 8 time not
less than § nor more than 30 days from the date of the original meeting, At the reconvencd
Board meeting, if a quorum is present, any business which might have been transacted at the
meeting originaily called may be transacted withowmt further notice.

3.13. Compensytips. The Association shall not compensate directors unless approved
by a majority of the voles in the Association at a regular or special Association meeting.  Any
dircetor may be reimbursed for expenses incurred on the Association's behalf upon approval of 3
majority of the other dircetors. Nothing herein shall prohibit the Association from compensating
a director, or any entity with which a director is affiliated, for services or supplies furnished 1o
the Association in a capacity other than as a director pursuant 1o a contract or agreement with the
Association, provided that such dircctor's interest was made known to the Board prior to entering
into such contract and such contract was approved by a Board ruajority, excluding the intercsted
direcior.
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344 Conduct of Board Mcctings, The President shall preside over all Board meetings,

or the Vice President in the President's absence and the Sceeretary shail keep a mirute book of
Board meetings. recording all Board resolutions and all transactions and proceedings occurring at
such mectings,

The agenda for every mecting of the Board must consist of (8) a clear and complete
staiement of the topics scheduled to be considered during the mecting. including, without
limitation, any proposed umendment to the Declaration or these By-Laws, any fees or
assessmients to be imposed or increased by the Association, any budgetary changes, and any
proposal to remove an officer or member of the Board, {b) 2 list deseribing the items on which
action may be taken and clearly denoting that action may be taken on those items; and (¢} a
petiod devoted to comments by Owners and discussion of those comments. The period required
16 be devoted to comments by Owners and discussion of those comments must be scheduled for
the beginning of cach meeting, In an Emergency, the Board may take action on an jtem which is
not listed on the agenda.

At feast once every sinety (907 days. the Board shall review at one of its meelings (a1} a
current reconciliation of the operating sccounts of the Association, (bb) a current reconciliation
of the reserve accounls of the Association, {ce) the uctual revenues and expenses for the reserve
accounts, compared 10 the budget for those accounts for the current year, {dd) the latest account
statements prepared by the financial institutions in which the accounts of the Association are
maintained, {¢e) an income and expuiise statement, prepared on at least a quarterly basis, for the
operating and reserve aveounts of the Association, and (i) the current status of any civil action or
claim submitted 1o arbitration or mediation in which the Association is a party.

Not more than thirty (30) diys aler cach meeting of the Board, the Association shall
cause the minutes or a summary of the minutes of the meeting to be made available to the
Cwaers, A copy of the minuics or a summary of the minutes must be provided to any Owner
who pays the Association the cost of providing the copy fo him.

315, Open Board Meetings. Except as otherwise provided in this Section or in Sections
3.14, 3,16, or 3.26 hereof] an Owner may attend any meeting of the Board and speak at any such
meeting.  The Board may establish ressonsble imitations on the time an Owner may speak mt
such a mecting.

Notwithstanding the above, the President may adjourn sny Board meeting and reconvene
in executive session. and, subject to Section 3.26. may exclude Persons other than directors, 1o
{a) consult with an attorney {or the Association on matters relating to proposed or pending
Htigation if the contents of the diseussion would otherwise be governed by the attorncy-client
privitege; {b) discuss maters refating to personnel; or (¢) discuss a violation of the Governing
Doecuments alleged 10 have been committed by an Owner.  Any matter discussed in executive
segsion must be generally noted in the Board meeting minutes, Further, the Board shall maintain
detailed minmes of any matter discussed regarding an Owner's alleged violation of the
Governing Documents which shall contain a written statement of the results of the hearing and
the sanctioy, if any, imposed, However, upon request the Board shait only be required to provide
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suid Qwner (or his or her designated representative) with a copy of the decision, and not the
detailed minutes. Except as otherwise provided in Section 3.26, an Owner shall not be entitled 1o
atlerd or speak at o meeting of the Board held in executive session,

3116 Action Withowt o Formal Board AMecting.  Any uction 1o be tuken 1t a meating of
the directors or any action that may be taken at a meeting of the directors may be taken without o
mecting if a consent in writing, setting forth the action so taken, shall be signed by ail of the
directors, and such consent hatl have the same force and effect as a unanimous vote, Written
consent or consents shull be filed with the minutes of the Board's proceedings. A notice of the
Board's sction shult be posted in a promineat place within the Propurties within three business
diys after all written consents 1 an action have been obtained, Failure to give notice shall not
remder the action taken invalid,

C. Powers and Datics.,

3.47. Eowgrs,  The Beurd shall have all of the powers und dutics necessary to
adrsinister the Associauon's affairs and to parform @l responsibilities and exercise all the
Associstion’s rights as st forth in the Governing Documents, the Act, and as otherwise provuded
by law, Except for those aets or other pywers which are 10 be done and exercised by the
membership, or otherwise Hmited or prohibaad under Nevada law or the Goveming Docuntents,
the Board may do or shall cause to be done all acts and things which i their business judgment
bonefits the Association,

38 Dulies. The Board's duties shat! include, without Emitation:

tal preparing and adopting, in acconfance with the Declaration, an annual budges
establishing each Owner's shure of the Common Expenses and any Neighborhood Expenses;

(bl levying and callecting such assessments from the Owners;

{c) providing for the operation, care. upkecp, and maimtenance of the Aren of
Commaon Responsibiiingg

{d)  designating, hiring, and dismissing the personnel and cutract with managers as
necessary, including affiliates of Declarant, to camy out the Association’s rghts and
responsibilitics and where appropriate, providing for the compensation of such personne! and for
the purchuse of cquipment. supplivs. and materials to be used by such personnel in the
performance of their duties:

t¢)  depositing all funds received on Association’s behalf in a bank depositary which it
shail approve, and using such funds to operate the Associution; provided, any reserve fund may
be depesited. in the directors’ business judgment, in depositorics other than banks:

N making and amending Use Restctions and Rules in aceordance with the
Declantion
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(g opening of bank accounts on the Association's beha!f and designating the
signatories required;

th) making or contracting to make repairs, additions, and Improvements 1o or
alterations of the Area of Common Responsibility in accordance with the Declaration and these
By-Laws;

{i) enforcing the Governing Documents and bringing any legal proceedings w hich
may he instituted on behalf of or against the Owners concerning the Associations; provided, the
Association's obligation in this regard shail be conditioned as provided in Section 16,2 of the
Declaration, and subject to the notification requirements of NRS 116.31 15¢10);

i) obtaining and camrying property and Hability inswrance and fidelity bonds, as
provided in the Declaration, paying the cost thercof, and filing and adjusting claims, as
appropriale;

(k)  paying all taxes and/or assessments which are or could become u tien on the
Camrmon Area or a portion thercof,

3 paying the cost of all services rendered to the Association;

(m} keeping books with detailed accounts of the Associstion's receipts and
expenditures;

(n} making available to any prospective purchaser of a Lot, any Owner, and the
holders, insurers, and guarantors of any Mortgage on any Lot, current copics of the Goveming
Diocumenis and all other Association books, records, and financial stalements asg provided n
Section 6.4,

(0)  permitting utility suppliers to use portions of the Common Area reasonably
necessary to the ongoing development or operation of the Properties;

(p) indemnifying an Associntion director, officer, or committce member, or former
director, officer, or committes member to the extent such indemnity is permitied or required by
Nevada law, the Articles, or the Declaration; and,

(q) any other duty required of a planned community homeowners association board of
directors pursuant to the Act.

3,19, Right of Declarant to Disapprove Astions. The rights set forth in this Section
shall continue unti] expiration of the Declarant Control Period.

(2) Deelarant's Right to_Disapprove Actions. Declarant voluntarily may relinquish its
right to appoint and remove Association officers and directors; provided, in such instance,
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Declarant shall have the right to disapprove any Assetiation action, polic¥: or program, the
Board and any commitier which. in the sole judgment of Declarant, would tend 1o impair rights
of Declaramt under the Declaration or these By-Laws. or interfere with the development or
construction of any portion of the Properties, or diminish the leve! of services the Association
provides,

(b)  Noiicg. Declarant shall be given written notice of all meetings and proposed
actions approved at meetings (or by written consent in et of a mecting) of the Association. the
Board, or any comnyiltee. Such notice shall be given by certified mail, returl Teceipt requesied,
or by personal delivery at the address it has registered With the Association's Sccretary, which
notice complies with the requirements for notice of Board mectings set forth in Section 3.10 and
which notice shall set forth in reasonable panticularity the agenda 1o be followed ot such meeting.

(¢)  Pagicipation. Declarant shall be given the opportunity at any Association
meeting, including Board and commitiee meetings, 10 join in or 1o have S presentatives, OF
agents join in discussion {rom the floor of any prospective aetion, policys OT program which
would be subject to the right of disapproval set forth herein.  Declarant, 1S fepresentatives, of
agents may make its coneerns, thoughts, and suggestions known 1o the Board and/or members of
the subject committee, either during or owtside of the meeting,

(d)  Time Perigd for Consent, Declarant, acting through any officer, or dircctor.
agent, or mrthorized representative, may exercise its right 1o disapprove at 30y time within 10
days following the meeting at which such action was proposcd or, in the casc of any action 1aken
by written consent in licu of & mecting, at any time within 10 days following receipt of written
notice of the proposed action.

This right to disapprove may be used 1o block proposed actions but shall noy include 2
right to require any action or counlerclaim on behalf of any committee, the Board, or the
Association. Declarant shall not use its right to disapprove to reduce the level o services which
the Association is obligated to provide or to prevent capital repairs or any expenditure required to
comply with applicable laws and regulations,

No action, policy, oF program subject to Declarant's right of disapproval shall become
effeetive or be implemented until and upless the requirtents of subsectioRs (b) and (¢} above
have been met and the time period set forth in this subscction (d) has expired.

3.20. Management. The Board may employ 2 professional management agent or agons
at such compensation as the Board may cstablish, 10 perform such duties and sepvices as the
Board shall authorize. The Board may delegate such powers as are necesSaty to perform the
managet’s assigred duties but shall not delogate policy making agthority oF those duties set forth
in Scctions 3.18(2), 3.18¢by, 3.18(e), 3.18(N), 3.1 8(g} and 3.18(i), Declarant OF is affiliate may be
employed as managing agent o Manager. Any WANAEETr retained by the Association must be
centified. unless that individual is exempt from certification by Nevada law.
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The Board may delegaie to one of its members the anthority 1o act on the Board's behalf
on alt maners relating 10 the duties of the managing agent or manager, if any, which might arise
between Board meetings,

321, Accounts and Reporis. The following management standards of performance
shall be followed unless the Board, by resolution, specifically determines otherwvise:

(a)  cash or accrual accounting, as defined by generally accepted accounting
principles, shall be employed;

{b)  accounting and controls should conform to generally accepted accounting
principles;

(¢} Association casly accounts shall not be commingled with any other accounts;

(&)  no remuncration shall be zccepted by the managing agent from vendors,
indepcendent contractors, or others providing goods or services to the Association, whether in the
form of commissions, finders fecs, service foes, prizes, gifis, or otherwise; any thing of value
received shall benefit the Association;

{e} any finencial or other interest which the managing agent may have in any finm
providing goods or services 10 the Association shall be disclosed promptly to the Board;

{H commencing at the and of the quarter in which the first Lot is sold and closed,
financial reports shall be prepared for the Association at least quarterly containing:

{i} an income statement reflecting all income and expense activity for the
preceding period on an acerual basis;

Gi}  a siatement reflecting all cash reecipts and disbursements for the preceding
period;

(iii) a2 variance report reflecting the status of all accounts in an "actual" versus
*approved” budget forma;

{iv}  abalance sheet as of the last day of the preceding period; and,

(v)  a delinquency report listing all Owners who are delinquent in paying any
assessrents at the time of the report and describing the status of any action to coflest such
assessments which remain delinquent (any assessment or instaliment thereof shall be considered
1o be delinquent on the 15th day following the due date unless otherwise specified by Board
resolution); and,

(g)  an annual report consisting of at Ieast the following shall be made available 10 all
Members within 120 days after the close of the fiscal yzar: (i) a balance sheet; (i) an operating
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{income) statement; and ¢iii) a ststemeny of changes in financial position for the fiscal year. Such
annual report shall be prepared on an audited, reviewed, or compiled basis, as the Board
determines, by an independent public gecountany; provided, upon written request of any holder,
guarantor, ot insurer of any first Morgage on a Lot the Association shall provide an sudited
financial statement.

322, Bowmowing, The Associmion shall have the power to horrow moncy for any legal
purpese. The Board shall obtain approval of Members emitled to east at least a majority of votes
at a duly culled and held Members meeting at which a quorum is present if the proposed
borrowing is for the purpose of Mmuking discretionary capital improvements and the ttal amount
of such borrowing, together with all other debt incuned within the previous 12-month period,
excecds of would exceed 20% of the Asgociation's budgeted gross expenses for that fiscal year,

Portions of the Common Ares may be subjected to a security interest by the Association
provided that Home Qwners entitied (o cast at least o majority of the Association's votes,
including a myjority of the voies of Lots not owned by 1lome Qwners, agree o such action,
Limited Common Arex may aiso be subjected to a security interest provided that ali Owners of
Lots to which the ares is allocated agree o such action. During the Declarant Control Period, no
Mortgage shall be placed on any Portion of the Common Area withowt the affirmative vote or
written consent, or any combination thereof, of Home Owners representing a1 least 67% of the
tota votes aitributable (0 Home Owners in the Association and the approval of the UK.
Department of Housing and Urban Doyelopment or the U.S. Diepartment of Veteran Affairs, if
cither such ageney insures or guaramess the Morigage on uny Lot,

323, Rights 10 Copiragl. The Association shall have the right to contract with any
Person for the performance of various duties, functions, and services, This right shall include,
without Himitation, the right to enter into common management, operational, or other agregments
with trusts, condominiums, cooPeralives, or Neighborhoods and other owners or resjdesnsy
associations, within and owside the Praperties and Anthom; provided, any conumon management
agrecment shall require the consent of 3 majority of the total number of Association directors,
The Association shall have titc fight 1o torminate zontracts entergd into Jduring the Declaramt
Control Period s set forth in the AL

3.2+ Board Trajping 0 conjunction with this requirement, prior to serving as a
director, cach Boart member shall centify in writing that he or she has read and understands the
Governing Doctiments and the provisions of the Act. Each director shall atiend s Board training
seminar withii the first six months he op she serves 88 a dircctor. Such seminar shail educate the
dirgetors about their rcsponsibiii!iﬂ's and duties and muy be live, video or audio tape, or other
format, The Board shali offer the seminar at a time reasonably convenient for the subject
director.

3.25. Boapd Stundards- 0 the performance of their dutias, Association directors and
officers shall act ag fiduciaries and are gybject to insulation from ligbility provided for directors
and officers of corporntions by Nevada faws and Section 116.3103 of the Act, and as otherwise
provided in the Governing Dosuments, Directors are required by Section 116.3103 of the Act to
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exercise the ordinary and reasonable care of direvtors of a corporation, subieet to the business
judgment raie,

As defined herein, a director shall be actling in sccordance with the business judgmens
rule so long as the director: (n) acts within the cxpress or implied teoms of the Governing
Documents und his or her actions are not wltra vires; (b) affirmatively undertakes to make
decisions which are necessary for the continued and successful operation of the Asseciation and,
when decisions are made, they are made on an informed basis; {¢) acts on a disinterested basis,
prompily discloses any resl or potential conflict of interests {pecuniary or other), and avoids
participation in such decisions and actions; and {d) acts in 2 non-fraudulent manner and without
reckless indifference ta the affairs of the Association. A director acting in accordance with the
business judgment rule shall be protceted from personal Hability,

Board determinations of the meaning, scope, and application of Governing Document
provisions shall be upheld and enforced so long as such determirations are reasonable. The
Board shall exercise itg power in a fuir and nondiscriminstory manner and shall adhere to the
procedures esiablished in the Governing Documents.

3.26.  Enforgement Procedures.

Prior Lo exercising certain enforcement rights set forth in Section 7.4 of the Declaration
and the Goveriing Documents, the Association shall comply with the following notice and
nearing provedures:

(a) Ngtige. frior 1o imposing any sanction as provided in the Governing Documents
which requires notice, the Board or, if so directed by the Board, the Deed Restriction
Enforcement Committee, or the management agent, shall serve the alleged vielator with written
notice including {1) the natare of the alleged violation, (it} the proposed sanction 1o be imposed,
¢iif) a statement thay the alleged violator may present a written request for a hearing to the Board
or the Deed Restriction Enforcement Committee within 15 days of delivery of the notice; and
{iv) a statement that the proposed sanction shall be imposed as contained in the notice unless the
Board or the Deed Restriction Enforcement Committee receives g request for a hearing within
such time period. Proof of proper notice shall be placed in the Board's record book, Proof shall
be deemed adeguate iF a copy of the notice, together with a statensent of the date and manner of
delivery, is eniered by the officer, director, or agent who delivered such notice. The notice
requirement shall be deemed satisficd if the atleged violator requests @ hearing,

If the Board or the Deed Restriction Enforcement Committee does not receive o timely
request for a hearing, the sanction stated in the notice shall be imposed; provided. the Board or
the Deed Restriction Enforeement Committee may, but shall not be obligated to, suspend any
proposed sanclion if the violation is cured or if a cure is diligently commenced within the 15-day
period. Such suspension shall not constitute a waiver of the right to sanction any Person's future
violations of the same or other provisions and rules.
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{b} raring, I the alleged violator requests s hearing within the allotted 15.day
period. the hearing shall be held before the Deed Restriction Enforcerment Commitiee, or if it has
not been established, before the Board in executive session unless the alleged violator requests in
writing that sych hearing be conducted in a regular open Board miecting. The alleged violator
may attend the hearing and testify conceming the alleged violation, but may be excluded by the
Board from uny other portion of the hearing, including, without limitation, the deliberations of
the Board, The minutes of the meeting shall conlain a written statement of the results of the
hearing ond the sanction, if any, imposed. Howcver, upon request, the Board is only required to
provide the alfeged vielator (or his designated represcntative) with a copy of the decision, and
not the detailod minutes,

{£)  Appgal.  Following a hearing before the Deed Resiriction Enforcement
Comymilted, the alleged violator shall have tie right to appeal the decision to the Board, To
perfect this right, the alleged violator nrust file a written notice of appeal with the management
agent, President, of Sccretary of the Association within 15 days afler the hearing date. The
Board may promulgute guidelines with respect 1o {iling such written appeals.

Notwithstanding amything to the contrary in this Section, the Board may elect to enforce
the Governing Documenis by certain sanctions set forth in Section 7.4 of the Declaration
incTuding by guit at law or in cquity to enjoin any vielmion, or 1o recover monetary dumages, or
both. without the necessity of compliance wit -+ procedures s¢ forth above, In any such
action. 10 the maximum extent permissible, 1 Dnauer o8 other Person responsible for the
viptation shall pay all costs, including reasonable attorneys' Tres actually incurred.

Article 1V Officers

41, Officers.  The Assovistion's officers shall be o Presidont, Vice President,
Secretdry, and Treasurer, cach of whom shall be elected from among the Board members. Other
officers may, but teed not be Board members. The Board may appoint such other officers,
including ong or more Assistant Secretaries and ope or more Assistant Treasurers, as it shail
deem desirable, such officers to have the authority and perform the duties the Board preseribes,
Any WO or more offices may be beld by the same individual, except the offices of President ond
Secreitry. Ap officer, employee, agent, or director of a corporate Owner of a Lot a trustee or
designated bepeficiary of a trust that owns & Lot, 2 partner of a pattnership that owns a Lot, and o
fiduciary of an estate that owns a Lot may be an officer. In ali events where the Person serving
or offering to serve as an officer is not the record Owner, he or she shall file proof in the records
of the Association that (§) states that he or she is associated with the Owner and (i) identifies the
Lot(s) oWned by the Owner,

4.2, Electiop and Tomm ol Qffice, The Board shall elect the officers of the Association

at the first Board meeting following cach annual Association meeting who shall serve until their
SueCeSSors are elected unless eartier removed from office as herein provided.
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4.3, Roemoval and Voacancies. The Board may remove any officer whenever in its
Judgment the best interests of the Association will be served. The Board may il a vacancy
arising because of death. resignation, removal, or othenvise for the unexpired portion ef the term,

44 Powers gpd Duties. The officers shall cach have such powers and duties as
wencraily pertain to their respoctive offices, as well as such powers and dutics as may specifically
be confurred or imposed by the Board of Directors. The President shall be the chief executive
officer of the Association. The Vice President shall act in the President’s absence and shall have
afl powers, duties, and responsibilities provided for the President when so acting, The Seerelary
shall keep the minutes of all meetings of the Association and the Board and shall have charge of
such books and papers as the Board may direct. In the Segretary’s absence, the Board may direct
any officer 1o puerform all duties incident to the office of Seerctary, The Treasurer shall have
primary responsibility for preparing the Budget as provided in the Declaration and these By-
Laws and may delegate all or pant of the preparation and notifiestion dutics to a finance
commitiee, management agent, or both.

4.3, Resignation. Any officer may resign at any time by giving wrilten notice to the
Bourd of Directors, the President, or the Secretary. Such resignation shall take effect on the date
of the receipt of such notice or at any later time specified thercin, and unless otherwise specificd
therein, the acceptance of such resignation shall not be necessary to niake it effective.

4.6, Agreerents, Contracts. Deeds, Leases, Checks, Ete. Al agreements, contracts,

deeds, lenses. checks, and other instruments of the Association {other than for the withdrawal of
reserve funds) shall be exccuted by at least two officers or by such other Person or Persons as
may be designated by Bouard resolution. The Board shall require signatures for the withdrawal of
reserve funds of either two Board members or 2 Board member and officer of the Association
who i not ulso a Board member. For purposes of this Section. "reserve funds™ means monies the
Beard has identified in the budget for use to defray the filure repair or replacement of, or
additions, to those major components which the Association is obligated to maintain,

4.7, Compensation, Compensation of officers shall be subject to the same limitations
as compensation of dircetors under Section 3,13,

Artiele V Committees

5.4, Genens The Board may establish such commitiers and charter chubs as it deems
appropriste ®© perform such tasks and functions as the Board may designate by resolution,
Commitice membors serve ot the Board's discretion for such periods as the Board may designate
by resolution: provided, any commitice member, including the committee chair, may be removed
by the vote of a mgjority of the dircctors,  Any resolution establishing a charter ciub shall
designate the requirements. if any, for membership therein.  Each commitice and charter club
shall operate in accordance with the torms of the resolution establishing such commiltee o
charter club.
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5.2, X :sirict SIC jHee. In addition o any other committees
which the Bourd may establish pursuant to Section 5.1, the Board shall appeint a Deed
Restriction Enforcement Committee consisting of at least three and no more than seven
Members,  Acting in accordunce with the provisions of the Declaration, these By-Laws, and
resolutions the Board muay adopt, the Deed Restriction Enforcement Committer sholl be
responsible for taking such enforcement actions set forth in the Goveming Documents, shall be
the hearing tribusal of the Association, and shail conduct hearings held pursuant to Section 3.26.

53, Nuighborhood Committees. In addition 1o any other committees appointed s
provided above, each Neighborhood which has no formal organizational structure or
Neighborhood Association may, but is not required to, clect s Neighborhoed Committee to
determine the nuture and extent of services, i any, collectively desired by the Owners 1o he
provided {o the Neighborhood by the Association in addition 1o those provided to all Association
Owners, A Neighborhood Committer is an udvisory commitice only and, unless otherwise
expressiy provided by the Goveming Documents or delegated by the Board, it shall have no
authorily to govern or administer the affairs of the Neighborhood. The Neighborhood
Committer may advise the Boord on any issue, but it shall not have the awthority to bind the
Bournd,

Upon reecipt of a signed petition of 10% or more of a Neighborhood's Owners, the Bound
shall anthorizz the cstablishment of & Neighborheod Commitiee for that Nuighberhood, As
deterrmned by the Board, a Neighborhood Commitice shall consist of three o five mambers.
The Beawrd shall promulgate procedures for clecting committee members and for conducting
Netghberhood Conumitiee affairs in general, Neighborbood Commiittee members shalf be clecied
for 2 term of one year or until their suceessors are elected,  Any director elected to the Board of
Directors from a Neighborhood shall be an av gfficre member of the Neighborhood Committes.
Members of the Neighborhood Committiee shall cleet 2 chairperson who shall preside w its
meetings and bu responsible for transmitting i) communications to the Board.

In conducting its dutivs and re ponsibilitics, eseh Neighborhood Committer shall abide
by notice and quorum requiremens applicable to the Board under Sections 3.10. 3.1, and 3.12.
Neighborhood Committee mentings shall be open to all Neighborlood Lot Owners,

Article V1 MisceHlancous

6.1 Escal Year. The fiscal year of the Association shall be the calendar vesr unless
otherw ise estublished by Board resolution,

6., Paliamentary Rules. Exeept as may be modified by Board resolusion, Robert’s
Rules of Order tthe then current edition) shull govern the conduct of Association proceedings
when not in conflict with Nevada law, the Articles of Incotporation, the Declaration, or these By-
Laws,
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6.3, Conflicts.  If there are conflicts between the provisions of Nevada law, the
Articles of Incorporation. the Decloration, and these By.Laws, the provisions of Nevada law, the
Declarulion, the Articles of Incorporation, and these By-Laws (in that erder) shall prevail,

6+ Rooks and Records.

{a) Ispection by Members and Mortgaeces.  Upon reasonable advance writlen
notice, 1he Board shall make available for inspection and copying by sny holder. insurer, or
guarartor of a first Morgage on a Lot, any Mamber, or the duly appointed represemiative of any
of the foregoing, daring the regular working hours of the Associatdon and for a purpose
reasonably related to his or her interest in 8 Lot, the books, records, and other papers of the
Association, including, withow limitation: Declaration, By-Laws, and Articles of Incorporating,
including any gmondmenms: the Association's rules; the membership register: books of account;
the financial statement of the Association; the budgets of the Association; the reserve Studies of
the Association: and the minuies of meetings of the Members, the Board, and committees,
Confidential records, including, but not limited to, other Members® files, personnel records,
attorney-client privileped communications and executive session minutes are not subject to
inspection or copying pursuant to this subscction. The Board shall provide for such inspeciion to
ke place it the effice of the Association or at ruch other place within the Properties as the
Board shall designate. The Board shall provide a copy of any of the records to an Owner within
fourtcen {14) days afier receiving a written request therefor.

by Rules.forinspection. The Board shall establish rules with respeet to:
{H notice to be given to the custodian of the records;
{ib} hours and days of the week when such an inspection may be mude; and,

(iiiy  payment of the cost of reproducing copies of dotuments requested, which
shall be in an amount that! complies with the Act.

{€}  Inspection by Directors, Ewvery dircctor shall bave the absolute right at any
reasenable tims to inspect all books, reeords, and documents of the Association and the physical
properties owned or controlled by the Associntion. The right of inspection by a director includes
the Aight 0 make a copy of relevant documents at the Association's expense,

6.5,  Notices. Except as otherwise provided in the Declaration or these By-Laws, all
potices. demands, bills. statements, or gther communications under the Declaration or these By-
Laws shall be in writing and shall be desmed to have been duly given if delivered personally or if
sent by United States mail, Grst class postage propaid;

{3} if 10 a Member, at the address which the Member has designated in writing and
filed with the Secretary or, if no such address has been designated, st the address of the Lot of
such Member; or,
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(b% if 10 the Association, the Baard, or the managing agera, at 1he principal office of
the Associtiion or the managing agent or at such other address as shall be designated by potice in
writing 10 the Members pursuant to this Section.

0.6, Amendment.

(aj By Dectarap. Prior 10 the eonveyance of the first Lot by Declarant to an Owner,
the Declarant may unilaterally amend these By-Laws, After such conveyance, and subject to the
requireents of Article XVH of the Decluration, i ::ppln,abic, Declarant may um!atera!iy artiend
these By-Laws at any time if such amendment is necessary {i) to bring any provision inte
comphiance with any applicable zovernmental stamte, rule, or regulation. or judicial
Jdetgrmination; (ii) to cnable any reputable title insurance company to issue title insurance
coveragt on the Lots: or (i) to enable any institutional or governmental lender, purchaser,
insaren OF Zuarpnior of mertgage loans, including, for example. the Federal National Mortgage
Association or Federnd Home Loan Mortgage Corporation, to make, purchase, tsure, oF
guarantes Mortgage loans on the Lots; provided, any such amendment shali not adversely affect
the title 10 any Lot uniess the Lot Owner shall consent thereto in writing. Prior o termination of
the Declarant Control Period. Declarant may unilateratly amend these By-Laws for any other
pumpose. provided the amendment hus no myterial adverse effect upon any right of any Member,

(b} By Members Geperally.  Except as provided above, these By-Laws may be
amended only by the affirmative vole or writlen consent, or any combination thereof, of &
majority of the total Owner voles in the Association, and the Declauat’s consent during the
Peclarant Control Perfod.  Nowwithstanding the above, the percentage of voles necessary 1o
amend 3 specifie clause shall not be less than the prescribed percentage of affirmative votes
required for action to be taken under that clause.

(e} Validity and Effectve D of Amendments. Amendments 1o these By-Laws
shall become effective apon Recording unless a later effeciive date is specified thervin, Any
procedural chatienye to an amendment must be made within six months of its recordation or such
amendment shall be presumed to have been validly adopted. In no cvent shall 2 change of
condiions or gircumstances operate 10 dmend any provisions of these By-Laws.

¢« Notification ef Changes 10 Governing Rocuments. 1f any change is made to these
By-Lews or any other Governing Document of the Association, the Association shall, within
th:r!) {30 days afler the change is made, prepare and cause to be hand-delivered or sent prepaid
by Lnited Sutes mail to the mailing address of each Lot or to any other mailing address
designated in writing by the Lol Owner, 2 copy of the change that was made.

No amendment may remove. Tevoke, of modify any right or privilege of Declarant
without the written consent of Declarant or the assignee of such right or privilege for 5o long as
Declarant owng any propeny described on Exhibits "A” or "B to the Declaration.
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Julia Thompson July 28, 2015

Person Most Knowledgeable 30(b)(6) for Red Rock Financial Services, LLC
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BIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 2227
SHADOW CANYON,
DEPT NO, V

Plaintiff,
vs§
NATIONSTAR MORTGAGE, LLC;
PATERNC C. JURANI and REPUBLIC
SILVER STATE DISPOSAL, DBA
REPUBLIC SERVICES,

Defendants.

P et S e T et e e e s

COPY

DEPOSITION OF JULIA THOMPSON
PERSON MOST KMOWLEDGEARLE 3C({b} (€} FOR
RED FINANCIAL SERVICES, LLC
Taken by Defendant Nationstar Mortgage, LLC
Taken on Tuesday, July 28, 2015
At 3:06 p.m.
At All-Bmerican Court Reporters

1160 Nerth Town Center Drive, Suite 300

Las Vegas, Nevada

REPORTED BY: CINDY MAGNUSSEN, RMR, CCR NO. 650

CASE NO, A-14~702838-C

CERTIFIED

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Julia Thompson July 28, 2016

‘Person Most Knowledgeable 30(b)(6) for Red Rock Financial Services, LLC

Page 2
1 APPEARANCES:
2 For Defendant Nationstar Mortgage, LLC:
3 ALLISON R. SCHMIDT, ESQ.
Zkerman, LLP
4 1160 Town Center Drive
Suite 330
D Las Vegas, Nevada 898144
{702} 634-5000
o
7 For Red Rock Financial Services, LLC:
8 STEVEN B. BSCOW, EBQ.
Koch & Scow, LLC
9 11500 South Eastern Avenue
Suite 210
10 Henderson, Nevada 88052
{702} 318-5040
i1
12 Alsoc Present: Steve Koerner
13
14
15
16
17 EXAMINATION
18 WITNESS: PAGE
Julia Thompson
19
20 Examination by Ms, Schmidb 4
21
22
23
24
25

All-rAmerican Court Reporters (702) 240-4393
www.aacrlv.com
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EXHIBITS
DESCRIPTION

bBeposition Bubpoena,
S pages.

Delinguent Assessment
Collection Agreement,
5 pages.

Lien for Delinquent
Assessments, 1 pade.

Notice of Default and
Election to Sell, 1 page.

Notice of Foreclosure
Sale, 2 pages.

Fereclosure Deed, 3 pages.
Foreclosure beed, 3 pages.
Memo, 1 page.

Payment Allocation Report,
14 pages.

PAGE

13

13

14

15

w

21
22
24

25

All-American Court Reporters (702) 240-4393
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LAS VEGAS, NEVADA; JULY 28, 2015
3:86 P.M.
=00~

(NRCP Rule 30(b) (4) waived by the parties prior to the
commencement of the deposition,)
Thereupon—--

JULIA THOMPSON,
was called as a witness, and having been first duly sworn,
was examined and testified as follows:

| EXAMINATION
BY MS. SCHMIDT:

Q. This is the time set for the deposition in the
case designated as A-14-702938 of the NROP 30(b) (6}
witness of Red Rock Financial Services.

Can you state your name and spell your last
name for the record, please,

A, Julia Thompson, T~h-o-m-p-8-0-1.

. Thank you, Ms. Thompson. And I am Allison
Schmidt. I am the attorney for Nationstar Mortgage in
this case.

I'm going to hand you what we will mark as
Exhibit A. Have you reviewed this document?
A, Yes.
Q. And you rereviewed the topilcs attached to the

deposition subpoena?

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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A, Yes.

Q. And are vou designated by Red Rock to provide
testimony on behalf of Red Rock for these topics?

A, Yes.

¢. And can you tell me how you prepared for foday’s
deposition?

A. I reviewed the file.

Q. And 4id vou discuss yvour deposition today with
anybody?

A, No.

MR, SCOW: Well, besides your attorney.
THE WITNESS: Besides my attorney.
BY MS. SCHMIDT:

Q. Great. And can you just sort of briefly
describe for me the type of documents that are contained
in the file that you rsviswed?

A. They were documents containing to collection
action taken by Red Rock on this property.

Q. Okay. BAnd for the record, this property is 2227
Shadow Canyon; is that correct?

A, Yes.

Q. Okay. Is there any reason you can't provide
vour best testimony today?

A, No.

Q. And have you been deposed before?

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Yes.

Approximately how many times?

> oo

Several.

Q. Okay. 8o we can skip over the formalities. You
understand that the oath you have given today is the sanme
that you would take in a court of law. Correct?

A, Yes,.

0. Okay. What is your position at Red Rock?

A, Account coordinator.

. And what are your 7dob duties as account
coordinator?

2. Lately I have been attending de?ositions, and
prepafing the documents for the duces tecums. Otherwise
I handle homeowner correspondence, disputes, complaints,

Q. BAnd how long have you been in that position?

A. The current pesition, about two and a half
years.

0. And can you describe for me the type of services
that Red Rock Financial Services provides?

L., We'lre a debt collector for homeowners
assoclations,

Q. And approximately how many HOAs does Red Rock
provide services for?

A. I'm not sure.

0. Would vyou say it's more than 507

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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A, Yes,

. Okay., BAre the services generally iLhe same for

each BOA?
A, Yes,
And is Red Rock a limited liability company?
As far as I know,

Are you aware of who Red Rock's managers are?

bo you know who the LLC managers are?

A
Q
A. I know who my manager is.
8]
A T don't think so,

o

Okay. BAnd this might be redundant, but do you

know who the LLC members are?

A Not specifically.

Q. Okay. And who do you report to?

%. Rhonda Leaviti.

Q. Okay. And what'®s her job title?

A, Vice president of operations,

Q. Okay. Do yvou know approximately how many
emplovess Red Rock Financial Services has?

A. About 14 or 15, T believe,

0. Is -- strike that.

All right. Does Red Rock currently have any

policies and procedures to notify a senior deed of
trust holder of the initiaticon of HOA foreclosure

proceedings?

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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A, Yes,

Q. Can you describe the policy for me?

A. HNotices are sent —- a copy of the notice of
default, notice of forecliosure sale are sent Lo anybody
appearing as having a vested interest, including the deed
of trust.

¢. And which notices get sent to the deed of trust
beneficiaries?

A. The notice of default, the notice of sale, and
there is another one or two courtesy notices that are
also gent.

0. Was this policy any different in 20107
Not that I'm aware.

Was the pelicy any different in 20137
Ho,

And was the policy any different in 20147

P o - B o B

No.

Q. Okay. Does Red Rock currently have any policies
and procedures as to whether the super prioxity ezxisted
prior to foreclosure by a first deed of trust holder?

A. Currently or at the time the sale was held on
this property?

0. Leb's start with currently, and then work our
way back.

A, OCkay. <Can vou repeat the question one more

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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time?

0. Sure. Does Red Rock currently have any policies
and procedures as to whether a super priority lien
existed prior to foreclosgure by a first deed of trust?

A, Currently we do. Yes.

0. And what is the policy currently?

A. That the nine months -- the super priority
amocunt consists of the nine months of assessnents, late
fees, interest, and all the collection charges.

And was that policy different in 20107
Yas.

And can you describe how it existed in 20107

N o B T

it did not, The super priority only applied
after the first mortgage deed of trust foreclosed.
¢. And do you know approximately when that policy
changed?
A, I want to say the end of 2014. October, maybs,
$. Was it possibly the end of -- oh, I think you're
right, I'm sorry.
A. Yes.
MR. SCOW: The day everything changed,
M5, SCHMIDT: Yes,
THE WITNESS: It was the SFR Investment,
that huge case.

M3, SCHMIDT: Who could forget?

All-American Court Reporters (702) 240-4393
www.aacriv.com
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THE WITHRESE: Yes.
MS. SCHMIDT: Okay.
MR. SCOW: And actually, Allison, could
your repeat that question again?
M3, SCHMIDT: I'1l have you read it back,
the last guestion.
MR. SCOW: Would vou mind?
{Testimony read.)
MR, SCOW: ‘fhank you.
T asked just because I was going to potentially
clarify it, But I don't think we need Lo.
BY M8, SCHMIDT:

0., Okay. All right, Does Red Rock currently have
any policies and procedures for handling requests fox
super priority payofls?

A. Currently, ves, we do.

g. And can you describe that policy for me as it
exists currently?

A. Currently, i1f a first mortgage requests a super
priority, we will provide it whether the lender has
foreclosed or not.

0. And is that policy the same for all the HOAs
that Red Rock works with?

‘A, As far as I know, yes.

0. And what is provided in response to a payoff

All"American Court Reporters (702) 240-4393
www.aacrlv.com
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reguest pregently?

A. It depends on what they ask for.

Q. If a first deed of trust holder asks for a super
priority payoff, what information is provided?

A. We will provide them the mine months of
assessments, late fees, interests, and all collection
fees and costs.

Q. Will Red Rock provide an itemized statement of
those fees and costs?

We include an accounting ledger. Yes.
Ckay. Was the policy the same in 20107
Mo,

Can you tell me how it was different in 20107

[ S

We did not provide super priority payoffs unless
the first mortgage had already foreclosed,

0. If Red Rock received a request for a super
priority payoff in 2010, how would Red Rock ragpond?

A. We would provide them the full balance,

0. And was that the same policy in 20137

A, Yes.

Q nnd wag that the same policy in January of 20147

A As far as I understand. Yes.

0. If Red Rock received a super priority payoif
request in —- we will say prior to 2014, would that

information be forwarded to the HOAR

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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A. I do not think so. HNo.

0, If a lender on a first deed of trust submitted a
payment to Red Rock prior to 2014 in an amount less than
the full payoff, would Red Rock accept it?

A. If there is any restrictive endorsement, we
would not accept the payment.

0. And can you describe for me what you mean by
restrictive endorsement?

A. I1If the payment was intended to satisfy a super
pricority kalance or the account in full, we would have
rejected it.

Q. Okay. Moving on to this particular foreclosure
action. Can you tell me when approximately Red Rock and
8un City entered into agreement regarding collection on
thig property?

A. I don't recall off the top of my head,.

0. Would there be separate agreements for each
property, or is there one overarching agreement with the
association?

A. There is one agreement with the assoclation.

Q. Okay. And then pursuant to that agreement, the
assoclation would send Red Rock information regarding
different properties that were in default?

A. Right.

0. Okay. A1l right. I'm going to mark as

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Exhibit B the document that vou guys just provided me.
Can you just describe for me what that is?

A. It is the agreement betwsen Red Rock and Sun
City Anthem,

Q. And would thisz be the agreement that governed
the relationship between Red Rock and Sun City Anthem
with respect to this particular foreclosure?

A, I believe éo.

¥MS. SCHMIDT: oOkay. I'm going to take
that from you. If's the only copy I have.
{(Bxhiblts A and B marked)
BY M5, SCHMIDT:

. When Red Rock recelives an account that's
delinguent, what information does it receive from the
HOAR

A. Usually the homeowner's name, address, and the
account balance.

0. And what's the first step that Red Rock would
take to collect on that for the HOA?

A. We would send the intent to lien letter to the
homeowner.

0. And what information does that leiter contain?

A. It lets them know the account has been sent Lo
collactions, and they have a certain amount of time to

provide payment in full before we record a lien.

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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CERTIFICATE OF REPORTER

I, Cindy Magnussen, Certified Couxt Reporter,
Btate of Nevada, do hereby certify:

That I reported the deposition of Julia Thompson
PME 30(b) {6} for Red Rock Financial Services, LLC,
commencing on Tuesday, July 28, 2015, at 3:06 p.m,

That prior to being deposed, the witness was duly
sworn by me to testify to the truth. That I thereafter
transcribed my said shorthand notes into typewriting and
that the typewritten transcript is a complete, true and
accurate transcription of my sald shorthand notes. That
prior to the conclusion of the proceedings, the reading and
signing was walved by the witness or a party.

I further certify that ¢ am not a relative or
employee of counsel of any of the parties, nor a relative or
employee of the parties involved in said action, nor a
person financially interested in the action.

In witness whereof, I hereuntc subscribe my name

at Las Vegas, Nevada, this 6th day of August, 2015.

. 4
cmméﬁmwﬁsgz’w, %MR, CCR No. 650
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All rights reserved. Reproduction in whole orin part is not permitted without the expressed, written consent of
the Foundation for Community Association Research,

Foundation for Community Association Research
8402 Artington Boulewvard, Suite 500

Falls Church, VA 22042

(888) 224-4321

waww.cairf.org

The Foundation for Community Assoclation Research (FCAR) was founded In 1975. FCAR is a 801(c){(3)
organization that supports and conducts research and makes that Information available fo those involved in
association development, governance and managemsnt,

FCAR provides authoritative research and analysis on community association frends, issues and operations.
Our mission Is to inspire successful and sustainable communities. We spensor needs-driven research that
informs and enlfightens all community association stakeholders--community association residents, horneowner
volunteer leaders, community managers and other professional service providers, legislators, reguiators and
the media, Our work is made possible by your tax-deductible contributions, Your support Is essential to our
research.

This publication is designed to provide accurafe and authorifative information in regard to the subject mafter
covered. if is distributed with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of

a competent professional should be sought,

—From A Declaration of Principles, jointly adopted by a Commiitee of the Amerlcan Bar Association and a
Committee of Publishers :
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2.3  Notes on Community Association Data: The Faof Book is based on Information from six sources

grouped in two calegories:

+ Public Data: (1) Census data, (2) State data, (3) Related housing industries data such as that from the
National Assoclation of Realtors (NAR) and the Nafional Assoclation of Homebuilders (NAHB},
» FOAR and CAl Data: {4) FCAR data accumuiated over time, (8) CAl data, also, accumulated over time,

and (6) Data provided by CAl members,

The public data is largely from the Census and the American Community Survey (AGCS). This data has a lag
fime to publication, i.e., certain of the ACS 2014 data may not be avaliable until late in 2015, Some public
association data Is available from individual states, This state data, also, may have a lag fime from collection
to publication, Usually, both the few states with assoclation data and the ACS data lack specificity in oritically
identifying the three basic fypes of associations: condominiums, cooperatives and planned canmunities,
Similarly, the public data may count certain assoclation units, but not the entitles (the associations)
themselves. From a fiming viewpoint, FCAR, CAl data and CAl member data are more readily available.
Because of the timing issus, the Fact Book data generally will be one year ahead of public date.

Community Assoclation Fact Book 2614
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3. Getting Started with the FCAR 2014 Fact Book
31 CAl and the Growth of Community Assoclations

It's been sald that the growth of community assogiations (condominiurns, planned communities and
cooperatives) offers the greatest single extension of homeownaership opportunities since the housing reforms of
the New Deal and the provision of GI Bili benefits just after World War Il. The Community Associations Institute
astimates that in 1870 there wers 10,000 communify associations nationwide, [n 2014, there are 333,600
associations housing more than 66 million Americans, Sge the Statistical Review 2014, From its inception,
CAl has grown along with assoclation housing, along with the homeowners and along with assoclation
professionals — to foster better communities based on fostering harmony, transparency and sustainability,

The Community Associations Institute (CAl) Is a national nonprefit 501(c)(6) organization founded in 1673
to foster competent, responsive community associations through research, training and education,

The Foundation for Community Association Research (FCAR) Is a national, nonprofif 501(c}3) -
organization devoted to common interest community research, development, and schotarship. incorporated in
1875, the Foundation supports and conducts research in the community association industry.

3.2  Community Association 2014 Fact Book ~ Key Features

The Faot Book Is published by FCAR and it documents, in general, the history, current status, frends and
future issues of U.S. community association housing. The Fact Book, also, provides community association
information on a state-by-state basls In “State Summaries,” The Fact Book and any one of the Stale
Summaries will facilitate, demonstrate and provide an understanding of four points:

{1) Evidence-Based Decisions: Facilitate the creation, publication and analysis of credible data such that
evidence-based declslons on various community association issues, regulations and lawscan be
made,

{2} Contributions to the Economy and Society, Demonstrate the role of community associations as part
of the evolving fransformation of land deveiopment practices and in maintaining housing as ghelter, as
a neighborhood benefit and as an investment,

{3) Core Services: Provide an understanding that thers are three core services delivered by assoclations
to residents (owners and renters)

«  Governance Services,
¢ Community Services and

« Business Services

- and that these three core services are complimentary to a broad range of both local and national
housing services, housing goals and of related public policy considerations.

{(4)  Associations as a Housng Market: Demonsirate that all three types of community assoclations in
and of themselves, are an Important housing market that needs to be understood and anelyzed in a
comprehensive manner. :

3.3 Statistical Review 2014: The Statistical Review 2014 Is part of the Fact Book, but it Is provided as a
separate document avallable by a hyperlink. Like its predecessar, the Statistical Review 2013 (aiso
found by hyperiink), Review 2074 provides national facts concerning community associations.
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3.4  State Summaries: While the Facf Book and the Stalistical Review 2014 deal with community
assoclations from a broad national perspeciive, thete are 51 State Summaries (including the District of
Columbia) that bring the national data to the state tevel. The format of the State Summaries generally follows
the Fact Book, but without the emphasis on history, definitions and comparative matters,

4, Community Association Natlonal Trends and lssues

tn Democracy in America, Alexis de Tocgueville reflectad in differing ways on the constant activity that
characterized American society in the 1830s as if strived for continuous improverment at all levels of society
and government. Little has changed since that time. He would be right at home at a community association
board mesting, at a CAl Chapter program or at a national CAl Conferance or Law Seminar, The best way to
keep up with association trends and issues (and the need for continuous improvement) at either or both the
national or local level is through the links that follow.

4,1 Atthe National Level

CAl lssues and Advocagy

s From federal affairs, to state issues, to amicus briefs and more — this is constantly updated. Toplcs
include regulatory lssues with FHA and FEMA, new mortgage rulss and CAl's Public Policies.

CAl Common Ground Magazine Key lssues

« From aging in place, to fostering participation, fo manager licensing and more ~ key themes from the
Common Ground arficles. A subseripticn fo Commeon Ground is part of CAl Membership, but separate
subscriptions are available, '

Chronciogical History of the Federal Involvement in Community Associations

+ From the early Twentieth Century through teday, you can track over 40 major federal initiatives and
related issues and activities that have impacted communily associations,

4.2  Atthe Local Level

CAl Local Chapters

« This will help you find and contact any of CAl's 80 U.8, Chapters and CAFs South African Chapter,

CAl Grass Roots Advocacy Center

» CAls Government & Public Affairs provides political information and intelligence for the association
industry,

4.3 Al ail Leveis for All Interests

CAl Press: CAl Press, the publishing division of CAl, Is dedicated to publishing the very best resources for
community assoclations. We offer the largest collection of over 100 books on association governance,
mahagement and operations. Browse by category, view our most popular products and discover what's new.
Chack back frequently to see our Featured Products and to take advantage of our money-saving promotions.
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Webinars:  CAl webinars offer specialized, professional trainihg without Ieaving your home or office.
Conducted via Internet and audio teleconfarence, the programs are hosted by industry experts to keep you up
to date on the latest legislative activity, management trends, industry best practices and subjects of special
interest to community managers and homeowners, More than 150 gn-demand webinars are now availahble,
and new live webinars are added every month. Continuing education credit for management credentials is
gvailabls, :

Snap Surveys: The Foundation for Community Assoclation Research periodically conducts tafgated SLIVEYS
of key Industry groups to produce Interesting, intriguing, or newsworthy research.

if you are just interested In finding out more about community assooclations, this Facf Book and & Stale
Summary is the place to start. If you live In an assoclation or work in the association industry, this Fact Book
will help keep you and your association current on the latest facts, frends and issues.

8. Getting Started with Community Assoclations

51  Community Assoclation Basics: Community assoclations (condominiums, planned communities and
cooperatives) are housing management organizations that delfiver three core services fo their residents
{owners and tenank).

» Governance Services: Services designed to secure cooparation and compliance of residents based on fair
and efficlent adherence o assoclation goveming documents, local, state and federal laws,

» Community Services: Services designed to produce a harmonious living environment as wellasa
sooperative framework for working within the local governmental system; and,

» Business Services: Services designed fo maintain and replace the common assets of the association based
oh sustalnable and prudent practices that not only protect the value of the homes, but that are congistent with a
broad range of local and naflonal housing goals. -

In delivering thess three core services, a successful communify assoclation provides s residents with

Organized and productive business operations to controf costs

Transparent governance principles and pradtices

Clear and fimely communications

Fair and effective ruies notification and enforcement procedures

Creative programs designed fo foster a sense of community and enhanoce residents’ enjoyment of their
homes

« Efficlent use of land and resources based on prudent budgeting and accumulation of reserves,

- W » @ W

5.2  Community Assoclation Contributions to the Economy: Inthe aggregate, community association
nousing was valued at just over $4.9 trillion doflare at 2014 (4 [Estimate based on the Federal Reserve 7.1
Einancial Accounts]. Further, the notlon of Housing Services plays an important role in this couniry’s Gross
Domestic Product (GDP). According to a National Association of Home Builders (NAHB) Report: “Historically,
residentlal investment has averaged roughly 5% of GDP while housing services have averaged between 12%
and 13%, for a combined 17% to 18% of GDP. These shares tend to vary over the business cycla.”

Community association housing is an Important and growing compohent of both residential investment and
“Housing Services,” Using NAMB estimates, community associations contribute about 4.0% {0 4.3% o GDP,
Community assoclations are not only a place to live, but they are a place to work and for the creation of jobs,
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By fairly and effectively deliveting the three core services, community associations protect and enhance value:
+  Value of the individual homes (and the lenders’ interests In those homes),

«  Value derived ¥om accepting shared responsibilities, performing mutual obligations that impact the
larger community, and the

» Value inherentin governance, collective participation, and collaborative decision making at a very
essential level ~ the level of the homs,

6.2  Community Assoclation General Terms

»  Community Association (CA): Used by the Community Associations institute (CAl) and the
Division of Florida Condominiums, Timeshares and Moblle Homes

»  Common Interest Community (CIC): Used by the Uniform Law Commisslon, promulgator of the
uniform real property acts: Uniform Condominium Act (UCA), Uniferm Planned Cormmunity Act (UPA},
Uniform Common Interest Ownership Act (UCIOA) and the Unfform Manufactured Housing Act
(UMHA),

« Common interest Realty Assodiation (CIRA); Used only by the American Institute of Certifled Public
Accountants {AICPA) and the Finandal Accounting Standards Board {FASB), see the AICPA CIRA
Wik ‘ :

» Common Interest Development (GID): Used by the California Bureay of Real Estate andIn the
Davis-Stirling Act which has been substantially recodified In California Civil Code Blyision 4 Part § on
January 1, 2014. Also, on that date a new statute was created for Commercial and industrial
Common Interest Developments, Divislon 4 Part 5.3,

5.4 Three Basic Types: Condominium, Planned Community & Cooperative

The Fact Book provides three ways to understand the three basic types of communily associations, A
fundamental point of all three ways is the reminder that you cannottell which of thrae baslo types of cormmunity
associations you are looking at by their architectural style. Forinstance, & detached single family home could
be in a regular subdivision without an association or it could bein a condominium association, In a cooperative
association or in a planned community. The governing documents are oritical to determining the type of
association,

First Way: Different parts of the country have more of one of the three types than the other two. For instance,
New York state (and, In particular, New York Gity) has many more cooperatives than other stafes, Many states
in the southeast and southwest have many more planned communities than other raglons.

All three types of associations are characterized by being predominately designed for residential use with
possibly some nominal percentage devoted fo non-residentlal use, typically commercial,

+« Planned Communities: Around 51%to 55%
v Condominiums: Around 42% to 46%

» Cooperatives: Around 3% to 4%
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in a planned community, each mermber (owner) owns a dwelling unithome on a lot. A separate fenprofit
corporation holds tifle to the common areas which are subject to recorded Covenants, Condltions &
Restrictions (CC&Rs). The planned community is governed by a board of directors elected by the owners.
The owner's deed requires membership in the corporation, There may or may not be a state enabiing staiute,
Planned communities are referred to by a number of different names that reflect diverse architectural styles
and regional nomenclature variations, such as Homeowner Assoclation {HOA), Property Owner Agsoclation
(POA), Townhome Assoclation and Planned Unit Development (PUD), The recorded CC&Rs are
determinative and not the architectural style,

in a condominium, each individual member holds title to a specific unit and an undivided interest as a "tenant-
in-comman” in the common elements, Unllke in 2 planned community or In a cooperative, the enfity (the
condominium asscciation Hself) does ot own the common elements. These common elements generally
include the structural components, the exterior of the building or buildings, the grounds, the amenities, and all
portions of the property other than the units {as defined). The condominium is governed by a board of directors
elected by the owners. The condominium is subject to a recorded Declaration of Condominium (Declaration).
There is always a state enabling condominium statute,

In g cooperative, @ corporation holds title to the entire project, both units and common elements. A propristary
lease or membership document gives each member of a cooperative exclusive use of a unitfor a specified
perlad of time. The cooperative Is governed by a board of directors elected by the pwners, There may or may
not be a state enabling statute,

Most associations are honprofit corporations under state corporation laws, but they are not nonprofit {tax
exempt) under federal income tax laws, Condominium and cooperatives can never he tax-exempt,

All three types of associations have three essential characteristics:

»  Automatic Membership: All owners automatically become members of the association when taking
ownershlp of the unit and that membership ceases only when the unitis sold.

« Mutually Binding Obligations; Governing documents bind all owners to the community assoclation and
require mutual obligations by owners, the board of directors and the asscclation Heelf,

« Mandatory Assessments: All owners pay mandatory flen-based assessments to fund the operation of
the association and maintain the common elements. Cooperatives are different in thelr enforcement of
coliedlions.
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Second Way: This diagram of a Hypothetical Community Association is the second way. R may be usefulio
review the chart below both befors and after reviewing the commentary on each type of association provided in
the Third Way, Appendix One.

LotUnit 5.7 Commeon Area/

Common Areal TLoVIR L Jn
i rLotUniE 101 Common Elements

Common Elemeants Jotiunit 650

Condominhm X b b
Cooperative | ... ) G S, X
Planned X O X
Community

X* . The unit owners in a condorinium have an undivided interest in the common elements as tenants in
common. This is a critical definition for a condominium: An association is not a condominium If there are no
common elements. Unlike in a planned community or In a housing cooperative, the condominium association
does not own the common elerments (or comimon ares), hence the sarly condominium propery acts sometimes
referred to the board of directors as the “board of managers® - who “managed” the common elements.

Third Way: See AppendixOne: Basic Types of Associations By Selected Characterisfics

5.5  Varieties on the Community Assoclation Theme: The entities below appear with some regltarity in
discussions of community assoclations, but a number of them do not all fall within the more generally accepted
definition of a primarily residential community association,

sCohousing: Cohousing association living can be organized in one of the three basics types of community
assoclation, but it is usually more definably based on personal commitments, some degree of sommunal living
andfor communal participation as well as the recorded governing documents.

»Communities for 55 and Older: Quoting from the HUD Factsheet - "The Housling for Older Persons Act
(HOPA), sighed into law by President Clinton on December 28, 1985, amended the housing for older

persons exemption against familial status discrimination. The MOPA modified the statutory definition of housing
for older persons as housing Intended and operated for cocupancy by at least one person 55 years of age or
older per unit, [t eliminated the requirement that housing for older persons have signfficant services and
facilitles specifically designed for its elderly residents. It required that facilities or communities ¢laiming the
exemption establish age verification procedures. It established a good faith reliance defense or exemption
agalnst monetary damages for persons who ilegally act in good faith to exclude children based on a legitimale
pelief that the housing facility or community was entitled to the exemption.”
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Yhile HOPA has been in place for some time, it has been subject to continuous discussion. 55+ Communities
can be organized as rentals as well as community associations, Many states and local governments have
similar statutes and regulations dealing with 55+ housing as well as other issues related fo aging.

Residentlal community associations are subject to the various state and Federal Fair Housing Laws and
Executive Orders. Generally, residential coramunity associations are not subject to the Americans with
Disabilifles Act unless they have amentties and commaercial space open for public use.

»Gated Communities: This type of community association, if carefully defined, has three characteristics: (i)
restricted access usually by being fully enclosed by a fence, wall or separator of some sort, (if) controfled
entrance by a fully staffed front gate and (iif) full time 24x7 security for the common area. Without such a
definition, all housing {rental or ownership) In the U.S. is "gated” or “locked down” by some measure. Many

" assoclations have restricted access because the bullding parmits issued for construction only allow for one two
curb out for access fo a thoroughfare., Using the definition abovs, there are perhaps 3,000 to 5,000 gated
gommunities in the U.8. They are expensive to malnialn,

sLake Communities: In the EPA's most recent Agsessment of Lakes Ponds and Reservoirs, there were
41,666,049 acres of water in these entities, Of that amount, 17,804,189 acres were "asgessed” for quality
issues and of that amount 7.4 million acres had recreational use with a “good” attainment status rating.
Generally, the body of water needs to be 10 acres or more fo be assessed. This would put the number of “lake
communities” with possible residential housing al between 710,000 and 1.8 million. A conservative sub-set of
these “lake communities,” probably 200,000 to 250,000, contain some combination of part-time and full-time
housing depending on public infrastructure and the abliity to obtain properly insyrance. These communities
may have by-laws and operating Rules & Restrictions. Typically, they do not qualify as community
associations by general standards; but they might be considered border-line communities.

sLimited-Purpose Assoclation (LPA): This type of association is used and described by statute only in

Nevada, see NAC 116.085

oLive/Work Association: There is no set definition for this fype of community association except that a
person lives where the person works, Therefore, the association combines both residential and commercial
uses. FHA in Mortaagee Letter 2012-18 requires that the non-residential part must be less that 26% of the
fioor area and the non-residential part must be subordinate to the unit's residential use and character,

«Master Planned Community (MPC}: This is a planned community of some size that may be comprised of
either sub-assoclations of cost-centers. The sub-assoclations may be any of the three basic types of
associations, Cost centers are used to allocate revenue and expense liabiities more equitably. Since a MPC
is basically a planned community, there usually Is no enabling statute for the MPC although ¥ a condominium
is a sub-assoolation, the condominium would have fo be enabled by statute. MPCs, typically, exceed 1,000 iots
or unhits and can range up to 50,000 lots or unite. Other similar terms are Large Scale Assoclation {L.5A) and
Large Soale Master Association (LSMA), and Large Scale Maser Planned Community (LSMPC),

«Manufactured Housing Communitfes/Parks (MHC): This refers to the type of construction which Is
reguiated, as of 18786, by the HUD Office of Manufactured Housing and state agencies, See this list of State
Manufactured Housing Agencles. The Manufactured Housing Insfitute maintains a Summary of
Manufactured Housing State Laws & Cases,

Manufactured housing typically in found in rental communities and they were (and stil are to éome extan)
referred to Incorrectly as “mobile home parks. MHC assoclations can be found ina cooperative or

condominium association. According fo the American Housing Survey 2013, there are 8,600,000
manufactured housing units. Of that total, 154,000 manufactured homes are I a community association -

cooperative {103,000 units) and condominium (51,000 units) association.
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There are 18 states with manufactured housing laws that deal with some aspect of the conversion of a rental
manufactured housing community/park to a cooperative or condominium. Those 18 stetes and links to those
taws are found In the given individual Stafe Summary at #5.4 “Community Assoclation and Related Statutes.”

«Mixed Use Assoclation: This type of community assoclation can be found in any of the three baslc types
and combines residential and commercial uses. The percentage of commercial use varies, but typically Is less
than 20% of the square footage (to be more readily acceptable for residential morigage lending). The
commerclal uses may or may not be In an association. There usually Is no enabling statute unless a
condominium is nvolved.

»Private Road Malntenance Agreements: Individual propetties or groups of properties may be bound by
recorded covenants andfor state statutes to malntain streets and roads that might otherwise be maintained by
local government. These can be borderline assosfations. Nevertheless, the Fannie Mae Seller Guide [B4-
1.3-04, Aptil 15, 2014} requires that if the street is community or privately owned that there must he an
adequate, lsgally enforceable covenant or agreement for maintenance.

sBusiness Park Assoclation {BPA): Commeon practice does not include business parks within the three
basic types of communlly associations. There is usually no enabling statute unless a condominium is involved.
The BPA is created by conventional real estate transactions. See also Business Improvement District below,
See NAIOP,

+Business Improvement District (BID): Outwardly, BIDs resemble commercial community associations.
They ate created by legislation, but they may or may not be supported by recorded covenants. Bils are
usually public/private parinerships arranged around additional tax assessments to fund operations. Common
practice does not Include a BID in the definition of a community association. See The Business
improvement District Mode]

eReciprocal Easement Agreement (REA): A REA has arecorded declaration that provides for cost sharing,
malntenance and similar duties among entities in & common development. Sometimes, the REA gives one of
the entifles in the development responsibility of the management of certaln common areas used by all the
entities, REAs are sometimes used in residential, commercial and mixed use associations. The REA itselfis
Just an agreemant and not an assoclation.

»Speclal Tax District (STD): Special tax districts (also called Spedal Purpose Districts) are not community
associations. STDs have been popularin California, Florida, Colorade and other states by developers of
associations to fund publlc improvements. If the STD is part of the development of a community
association, then much of all of the assoclation’s common area and amenities may be placed in the 57D
whose construction is then paid for by bond financing. The bonds, in turn, are repald by separate assessments
levied against the members of the association. In this instance, the STD Is an overlay of the community
association so that homeowners pay two assessments, one to the association and one to the 8TD (to repay
the bond finanding and fo pay for operations of the STD). The latter assessment usually is tax deductible, If
the development process falters or the association falters, the bond holders may step In to cure a default,
Other similar terms are Community Facifity District (CFD) and Special Purpose District (S8PD), There are over
37,000 such Disfricts of all types in the U8, but not all are connected in some manner with 2 communy
association, See Census 2012 of All State Governments

Also, see Chronoloaical History of Federal Involvement in Community Assoctations

«Timeshare Association {TS): Common practice does not Include timeshare associations (of any kind)
within the three basic types of community associations even though the TS may be organized as a
condominium. Timeshare terminology defines the concept in various ways, There is some type of TS
legisiation In every state. See American Resorf Development Assoclation (ARDA}
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56  Varieties of Community Association Uses

The Facf Book is mainly focused on residential community associations although some commercial use may
be present. Nevertheless, residentlal associations can be developed around speciat themes and uses,
Similarly, there are assoclations, apart from residential ones, that serve a varlety of ownershlp interests and
use and, as mentloned, there are associations comprised salely of manufactured homes and of those aged
55+,

Star Gazing Planned Community

Winery Planned Communily

Equestrian Planned Community

Docks & Dockominium (Condominiumy
Rackominium (for boats)

8ite and Land Condominium

Alrport and Alrport Garage Condorinium
Garage Condeominium

Cruise Ship Condominium

Sitent Cooperative (for the Deaf)

Three Dimensional Alrspace Subdivisions
Wheat Growers Condominium Storage
Retail Condominium

industrial Condominium

Office Condominium

Medical Office Condorninium

Condotel (hotels with a condominium component)
Nudlst Resort Condorninium

# @ #» ¥ ¥ &4 & & &£ & B &8 & B ® ¥ B b

87  U.S. Condominium Unit Owners 56+

Like the rest of the U.8. population, swners in community assoclations are gefling older. Some association
owners are aging-place while others in age-restricted communities described In#5.5 above, Thedata nextis
specific to condominium unkt owners that are 55+

Table 1! Persons Age 55 and Over Living in a Condominium by Age Group and Sex

Age Group
55 - B4 85~ 74 7584 85 years
vears old vears old vears old and older Total

Sex Female  Couni 2,637,364 2,274,578 1,486,225 840,071 7,048,238
% within Sex 374% 32,3% 21.2% 9.1% 100.0%

Male Count 1,832,541 1,570,225 1,000,276 383,770 4,765,812

9% within Sex 38.5% | 32.9% 21.2% 7.4% . 100.0%

Total Count . 4480005] 3,844,803 2,805,501 883,8411 11,814,050
% within Sex 37.8% 32.5% 21.2% 8.4% 100.0%

Data above and chart below from American Community Survey {ACS) 2011 - 2013, and integrated Public Use Microdata
Series {(IPUMS-USA). Created courtesy of Lynn Boergerhoff, MPH, Community Asseciafion Aflas.

See also the Aae of Housing by State and Housing Vacancies and Homeownership (CPS/HVS).
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Figure 1
Persons Age 55 and Over Living in a Condominium by Age Group and Sex
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In addition to the data above, the U,S. Condominium Unit Owner 55+ data contalns Information of the foliowing
categories:

Table 2: Race of Persons Age 55 and Qver Living in a Condominium

« Table 3: Hispanic, Lating, or Spanish Origin of Persons Age 85 and Over Living In & Condominium

« Table 4: Mortgage Status of Households of Persons Age 85 and Over Living in & Condorinium by Sex
of Householder

« Table 5: Selected Monthly Owner Cost (SMOC) Burden by Mortgage Stalus of Hotseholds with
Persons Age 85 and Qver Living In a Condominium

» Table 8; Decade Housing Buiff of Persons Age 55 and Over Living in a Condorninium

« Table 7: Household Size of Persons Age 55 and Over Living In a Condominium by Sex

+  Table 8 Sex of Persons Age 55 and Over Living Alone In a Condominium

« Table 9 Physical, Mental, or Sensory Difficulty of Persons Age 56 and Over Living in a Condominlum

See Part Four of the Fact Book 2014 for condominium unit owners 58+ data in each state and the District of
Columbia.
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g, Residential Land Use and Development - A Brief History

6.1  Land and More Land: The real Issue in Colonlal and early 19th Century America was whatto do with
all of America’s land, Of the nearly 2.3 billion acres of U.S, land area, only 20% of it was never In the public
domaln, Colonlal governors had saveral methods by which land was distributed, but, even after independence
was achieved, the new federal and state governments owned most of the land. For the next one hundred plus
years after independenos, real estate meant putting fand ownership in private hands, initlal land sakes during
that perlod, while seemingly inexpensive, were still too costly for most citizens, Ground leases, borrowed from
England, built some early Amarican forfunes, but this practice literally could not span a continent.

Land distribution resulted in politically generated federai legislation including "Homestead Acts” which gave a
person title up to 160 acres of freehold land outside of the orlginal thirteen colonies. The Homestead Act of
1862 formally ended in 1976 except In Alaska. The last homestead acreage was given out in Alagka in 1986,
See the 2010 National Resources inventory for the most updated information on non-federal land use and

see the Alaska Summary Resource Inventory 2007 {2012},

6.2  New Frontier - Land Subdivision and Public Regulation: America, urban and otherwise, continued
to grow at rapid pace after the Civil War driven by a vast supply of land, immigration, the evolution of
innovative construcion fechnigues (such as balloon frame housing) as well as other improvements in
construction materlals and technigues, While the frontier was slipping away, vacant bullding lots In urban areas
were sold on a mass scale often for cheap credit and nominal down payments. Most of this new housing was
not in a subdivision and it usually lacked, to soma degree, water, sewers and paved sidewalks and streets.

In fact, merchant builders, as known today, acting under enforced building codes and land use regulations, did
not really become a factor in housing construction until after World War i1, A less sophisticated sub-divider in
the late nineteenth century sold a lot and littie else, These subdividers were often called “curb-stoners,” "y by
nights,” “land butchers”; They set up shop at the curb, sold the lot and then left, Nearly all houses were buit
under confract by owners offen with financing by several methods including Buliding & Loan Associations and
with the help of family and friends. Land use confrols were nominal at best.

Urban transportation, first by horse drawn vehicles, then by electric street car, then by railroad and later by
automobile, moved citles cutward, usually leaving sections of the urban core over time in ditapidated or slum
sondiions, Certain suburban builders both before the Civii War, but more Increasingly afterward, focused on
affiuent markets and began construction of what would now be termed master planned communities (MPCs).
For example: Liswellyn Park, NJ, Riverside, 11, Tuxedo Park, NY, Roland Park, MD, and just at the
beginning of the 20 century, Palos Verdes Estates, CA. See Historic Residenfial Suburbs and Subyrban
Development Practices. These "community bullders’ were operating in an environment with little orno
zoning and nominal building codes, Early master planned communities (using today's terminology) were part of
the first phase in the transformation of land development practices by private real estate interests n
conjunction with what later became public regulations such as zoning. This inftial ransformation In land use
together with another phase just before and after WWII, eventually led to the rise of commu nity agsoclations.

Reministration and coordination of capital
investment

Creation and use of deed restrictions Subdivision regulations
Ferg &, Wiaies, 1he Rise of the Communily Bullders, Columbia University Press, 1887

Apart from homes for the affluent and the internal controls created by deed restrlctions, this fee simple system

of complete property rights in private ownership, as practiced in the late 19" and early 20% century, did not fully
overcome land and housing speculation whether by investors or individuals, "Land-jobbing” and “town-lobbing”
was part of the frenetic activity observed by Alexis de Tocqueville (and referanced earlier).
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8.3  New Deal Housina Reforms, G Bill After WWII and Morfaage Finance: In meny respects, the New
Deal Housing Reforms, the G! Bill and morigage finance reforms completed another phaszin the

transformation of land development practices. Unlike the Initlal phase that was centered mainly op the affluent
homeowner/homebuyer, this new phase moved fo the middle class and it was no longer urken inthe sense
that the new homeowners might still be primarily fied to the cenfral clty by employment or otherwise, The g
creation of Levittown, Long Island and Park Forest, 1L, after WWII, represented both the successful use of
war-fime mass production technlques to build affordable subdivisions all at once, buf also the craation of

housing for the average consumer who could buy & home in a complete comnunity.. '

Overall, the perlod from the end of WW through the 1970s saw a dramaitic increase in personal Income ahd
housing growth. Things started out, however, a bit more hesltantly. No sconer had WWII ended when the.
battle over.housing started. There was a shortfall of nearly 3 mifiion housing units, President Truman first

extended wartlme housing controls fo stimulate production and then experimented with rent controls fo Jimit
hardships, but nelther really worked. What would work was a matter of Infense debate, While private market
housing developers were adapting wariime production technigues to the mass production of subdivision
homes, housing policy advocates, plannets and academics envisioned a future that would rectify historical iiis:
stum and blighted areas, poor sanitation, inadequate construction reguiation and all of those urban jls thatthe
arc of reform stretohing from the Progressive petlod to the New Deal had falled to eliminate.

Retwean 1870 and 1940 morigage banking In the U.8, underwent significant changes, By the use of the
conditional commitment for mortgage insurance and by supporting fong ferm amortized mortgages, FHA sef
the stage for the two Government Sponsored Enterprises ~ Fannle Mae and Freddie Mac to play 2 crucial
role In the expansion of homeownership, These enfities and others are discussed in #8.3 of the Fact Book,
FHA, in the early 1960s, and then Fannie Mae, in the early 1970s — provided support for the necessary state
legislation and the mortgage underwritng guldelines for the davelopment of condominiums, This began
current phase In the transformation of land development practices with its increased emphasis on promoting
homeownership for the middle dass and for under-served markets. This phase, also, saw a phase inthe
sreation of large master planned communities often on a city-bulldihg scale such as with Resfon, VA,
Columbia, MD, and The Woodlands, TX.

7. Rise of Community Associations

7.1 Foundations for Growth of Cormunity Associations; Tha use and acceptance of deed restrictions
and public subdivision regulations coupled with affordable housing financing arising from New Deal Housing
Reforms and the Gl Bill laid the groundwork for the rise and growth of community assoclations after WWIL
Communlty associations are an ongoing part of the fransformation of land development practices. Once again,
the effects of the New Deal Housing Reforms and the Gl Bill can be seen from another perspective by
following the Chronologigal History of Federal Involvement in Community Assooiations

7.2 Brlef History of Condominiums, Cooperatives and Planned Communities

In the United States, community assoclations or common Interest communities (CICs) - condominiums,
planned communities and cooperatives - were developed over the past 170 years. As with many other
conoepts borrowed, in part, from Europe, associations evolved into something uniquely American arising, in

par from:

o This country’s independence as the "first new nation” and the nation’s continuous sfriving for
improvement, and in part from,
» Community associations being patt of the fransformation of land development practices, and in part

from,
»  Community association growth and development that linked volunteer parficipation with professional

support fo produce well run housing management organizations responsible for an important part of this
country's housing and GDP,
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in order of historical appearance, the three (3) basic types!

» Planned Communities: Planned communities were sporadically developed beginning In the 1820s and
mores so after the Civil War, usually geared toward the high Income homeowner. They received more
systematic treatment in the affiuent large scale master planhed communities mentioned earller and with J.G.
Nichols and the creation of the Country Club district In Kansas City, MO. Planned communities came into
thelr own a dacade afier the Urban Land irstitute publish The Homes Assgaiation Handbook Technical
Builetin No, 50, in 1964, Planned communities have tended fo serve market-rate and above homebuyers.
Planned communities are sometimes called by a variety of names such as homeowner associations (HOAs),
property owner gssoclations (POAs) and toWwnhouse associations. Architectural style, however, Is not

determinative of any one of the three basic types of associations. Planned communities rank first in terms of

- the number of community associations. See the Staflsiical Brief 2012, Statistical Brief 2013, and Statistical

Brief 2014. See p.52 for selected charactérstios of planned communities.

»Cooperatives: Cooperatives were first centerad in New York City beginning in the 1880s and 1890s.
Initfally, they involved luxury apariments, but later they catered o immigrant affinity groups and organized labor
. as a maeans of providing affordable and decent housing for garment workers and others, Coopesratives have

tanded {o serve two market extremes: Elther low-moderate Income homebuyers and families or luxury
cooperatives such as those that were davelopsd in New York Clty and that spread to other major urban
centers such as Chicago and Washington, D.C. In 1850, the National Mousing Act added FHA Cooperative
Section 213 which increased the popitarity of cooperative housing for the decade before FHA mortgage
insurance for condominiums (clited neéxty cut short this initial growth, Cooperatives rank third in the numbey of
community asseciations. See p.§0 for selocted characteristics of cooperatives.

»Condominiums: A few condominiums were created by common law efforts both before and after Wil
The U.8, condominium concept was borrowad from Puerfe Rico, but the historlcal origins are from Europe,
Condominiums received a significant boost In 1881 with the passage of National Housing Adt Sections 234{c)
and 234{d) that extended mortgage insurance, respectively, for unit owner morigages and for project
development morfgages. This FHA mortgage insurance, however, was not available unless the state had a
condominium act. See p.49 for seleated characteristics of condominiums.

By the end of the 1960s, ev_ery_ state had such an act — a "First Generation Condominium Act” Cendominiums
have tended o serve the firsi-ffine homebuyer market, empty-nesters and others seeking direct relief from
traditional detached homeowner maintenance [ssues, Condominiums rank second In the number of community

associations.

7.3 Reasons for Growth of Communily Assoclations: Housing is more than just shelter in LS. society
- homeownership Is often thought fo be essential o achlieve the “Amerlcan Dream.” Residential real estate
development has always besn subject to cyslical economic, soclal and political forces, Most recently, these
forces have required home builders and developers to cooperate and negotiate more than ever with public
bodies and, in some cases, the publisitself in order to obtain bullding permits, design approvals, environmental
releases and financing for their projects. These forces, together with demographic changes, and smart growth
aclivities, also, have influenced the growth of communfly associstions.

Community associations provide:

»-More Effective Delivery of Services by Collective Management. Americans have acceplted, for the most
part, tne collective management structure of community assoclation iiving. The private covenanis énd rules

and regulations characteristic of assoclations, of course, are not novel In residential living whether rental or
ownership. In some types of community assoclations, Americans have sought these private confrols in return
for recreational amenities, clubhouses and social activities. In all types of community associations, however,
Amaricans have accepted these private covenants and rules because collective management and archifectural,
conirols are perceived fo protect and enhance the valus of their lafgest single investment: thelr homes.
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»More Flexibility In Development and Land Planning: With respact to the development of the
associations, local jurisdictions often require bullders and developers fo create community assoclations if they
want to consiruct new housing. Because of local fiscal problems craated by rising school populations and
voter-imposed limits on real estate tax increases, these Jurisdictions require assoclations o assume many
responsiblities that fradifonally belonged to Iocal and state government,-such as infrastructure development,
road and sidewalk maintenance, snow removal and storm water management, For instance, the Public Works
Deapariment of some jurisdictions only focus on street signs and similar matters. One reason for this narrow
focus Is that the county effsctively delegates (or privatizes) some of its previous obligations by requiring that
developers of residential properties create cormmunity associations to fulfill such tasks. This type of
privatization, also, is consistent with smart growth practices that stress collaborafion, densty, efficlency and

desig_n‘

» Expansion of Affordable Homeownership: There has been an effort to increase the percentage of
homeowners in Ametica, especially in underserved market groups such as minorities, women, and Immigrants
and in underserved locations such as In urban cenfers and inner ring suburban areas, Almost from thelr
inception in the 1960s, condominiums have tended to serve the affordable end of market rate housing,
espacially for first-time buyers, This was especially true of early condominium converslons., Many states and
clty governments have requirements that mandate a developer provile a certain perosntage of housing units
just for low and moderate Income families with the balance of the units for market rate families. These types of
requirements are found in “inclusionary housing” ordinances and laws,

»Minimize the “Free Rider” Problem: Communily associations are housing management organizations not
only for maintaining home values, but, also, for reducing the need for government oversight and for minimizing
the sffects of externalities or social costs. When viewed from a public goods perspective, associations avold or
minimize both the fragedy of the commons (where no one is responsible) through mandatery membership
and collective management, and they aveid or minimize the “free rider” problem {(where not all beneficlaries
pay thelr share), through mandatory covenants, lien based assessments and agresments that require
reciprocal actions by both the association (acting through the board of directors) and the homeowners.

It bears repeating: Community assodlation housing is an important and growing component of both residential
Investment and "Housing Services.” Using NAHB estimates, communily assoclations contribute about 4.0% to
4.3% to GDP, Communily assoclations are not only a place to live, but they are a place for jobs and for
economic growth, :

The rige and growth of comimunity associations is the current phase in the fransformation of land development
practices. In the early history of asscclations, the three core services tended to be applied as follows:

= Business meant austerity
«  Govarnance meant compliance
+  Community meant conformity

As assooiations have matured and absorbed the changes brought about by the fransformation in land
development practices, by environmental chalenges and by the lessons learned from development and
oparations, current thinking and practices set a new analogue. '

s Community means harmony
« Govarnance means fransparency
+ Business means sustainablity
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8, Community Associations Housing in the Federalist System

8.1  State Laws Coupled with Federal Involvement: Condominiums always are created by state statute. ;
Planned communities and cooperatives, however, can be created by conventional real estate methods, As ‘
mentioned, there Is an important and evolving federal involvement that now combines with state and even
municipal assoclation laws and regulations. To help understand this localffederal combination and ifs impact
on assoclations:

+ Review Appendix A: Basic Types of Associations By Selected Characteristics
» Review Chronological History of Federal Involvement in Community Associations
v Examine any State Summary in the Fact Book 2014

8.2 Role of the Uniform Law Commission: By the end of the 1960s, every state had a condominium act
that enabled the creation of the association in 2 manner that would facilitate mortgage lending and ftie
insurance. This early legislation is often referred to as “First Generation Condominium Acts.” Little attention
was paid o planned communities. Housing cooperatives, with a more narrow geographic focus, had a iong
history, beginning in the 1920s, in the New York market. Problems with conversions to condominium, a lack of
halance betwesn consumer protection and developer flexibility, and other issues, howaver, led to the need to
take a closer look at state community assoclation legisiation by the Uniform Law Commission. The result
were a serles of model and uniform laws dealing with the three types of associations that have beenadoptedin
varying forms in a number of siates.

Uniform Common Interest Ownership Act (UCIOA}
s UCIOA 1982 adopted in Alaska, Colorado, Minnesota, Nevada, West Virginia,
v UCHOA 1984 adopted in Connectiout, Vermont,
» UCIOA 2008: adopted in.Connecticut, Delaware, and Vemont,

Uniform Condominium Act {UCA): The Uniform Condominium Act has been adopted In; Alabama, Arizona,
Kentucky, Louisiana, Maine, Minnesota, Missourl, Nebraska, New Hampshire, New Mexico, North Carolina,
Pennsylvania, Rhode Island, Texas, Virginia and Washington.

Model Real Estate Cooperative Act (MREA): This has been withdrawn.

Planned Community Act (PCA): UPCA has been adopted only in Pennsylvania, 1987, The Law
Commission does not show Oregon as having it, but it may have a close version. The Planned Community Act
started out 88 a Uniform Act, but was changed fo a Model Adtin 20063,

Uniform Manufaciured Housing Act (UMHA}Y: UMHA was created by the Law Commission in 2012, Most
states have statutes that deal with manufactured housing formerly called mobile homes), UMMA deals with
the proper classification of such housing as real property versus personal gropery. Approximately 18 states
deal directly with the converslon of mobile homes fo cooperative or to condominium. Those 18 states and links
to those laws are found in the given individual State Summary at #5.4 "Community Association and Related
Statutes.”

UCIOA permits the creation of all three basic types community associations in that statute. Generally, when
the uniform acts are adopted, they are modified o state interests and needs, Coliactively, these uniform laws
are sometimes referred fo as the “Uniform Real Property Acts.”

8.3 Role of the “Agencies”: Two Government Sponsored Enterprises (GSEs) ~ Federal National
Mortgage Associations {doing business as Fannle Mae) and the Federal Home Loan Morigage Corporation
(doing busihess as Freddie Mac) have plaved and continue to play an active role inthe development and
operation of community associations [argely because of certaln weaknesses in First Generation Condominium
Acts as adopted In varlous stafes,
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There are four federal agencdies, however, that also play a role in the development and operations of
associations:

+ Federal Housing A {atration A},
+ Department of Veterans Affairs (VA),

» Federal Emergency Management Agsncy {FEMA) and s

National Flood Insurance Program (NFIP} and, o a lesser extent, the
+  Government National Mortgage Association (Ginnie Mae)

They all have plaved and continued to play and active role in the development and operation of comminity
associations. FEMA, through the NFIP, provides fiood Insurance for condominium associations in its
Residential Condominium Buillding Association Policy {RCBAP). FEMA also has a Standard Flood
Policy for Condominium Unit Owners, FEMA does not have special insurance programs for planned
communifies and cooperatives. FEMA NFIP and RCBAP information Is available in the State Summaries,

Collectively, all these enfities have sometimes been called the “Agencies.” The GSks, FHA and VA influence
associafions through underwriting guldes,

+ The GSEs {Fannie Maeand Freddie Mac) purchase morigage loans made for home/units in
assoclations from lenders,

+ FHA insures mortgages for homes In associations,

» VA guaranties mortgages for homes in associations.

= Ginnle Mas buys morigagss only from FHA, VA, HUD's Public and indlian Housing Program and from
the Dept,_of Agriculture's Rural Development Program and, therefore, Ginnie Mae has a minimal
direct involvement with associations. Ginnle Mae securities are the only Mortgage Backed Securities
(MBS) to carry the full falth and credit guaranty of the United States government,

These Agencies (apart from FEMA) will only perform those actions if the assoclation meets cortaln guidelines.
In addition to meeting underwriting guidelines, each of the "Agencies” has a list of "Ineligible Project Types.”
Freddie Mac's approval process is 100% lender delegated, i.e, the lender makes the decision If the association
meets Freddie Mac Guidelines. Fannie Mae, FHA and VA take the opposite approach, Le., the lender needs
to ask the given Agency if in doubt about whether the assoclation meets the Guidelines.

While flood insurance is required ¥ the assoclation is in a Special Flood Hazard Area, FEMA can provide flood
insurance even if the association is not located in such an Area. Infact, peopie outside of mapped highrisk
areas file nearly 26% of all claims with the National Flood Insurance Program and receive one-third of Federal
Disaster Assistance for flooding. These areas also receive one third of Federal Disaster Assistance for flood

damage.

These Guidelines and related information are detalled and they are regularly updated:

+ Fannie Mae Sgliing Guide

+ Freddie Mat Snapshot Selling/Servicing Guide

+ FHA Condominium Project Approval and Processing Guide and Mortgagee Letter 2012-18

e VA - Lenders Handbook Chapter 16 Common lnterest Communities

« NFiP Condominium Coverage and FEMA Flood Insurance fanual

»  Ginnie Mae Mortgage Backed Securities (MBS} Guide

See also FHA Production Reports, FHA Single Family Loan Performance, FHA Single Family
Origination Trends Report and HUD/FHA Handbooks.
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Each State Summary, also, contains links for the “approved” condominium projecis in giate by Fannie Mae,
FHA and VA. Each Summary also lists other applicable state statutes.

8.4 Community Association Housing as Part of U.8. Housing & Population

The links below alsc are found In the 51 Sfafe Summarles (including the District of Columbia). This datais
more appropriately viewed in those Summaries where the specffic state data can be seen in the gontext of
certain association data,

« General Housing Characteristics for All U.8, Sfates

+ Population - Ade, Household Type, Digability and Place of Birth
s New Housing - With and Withqut a Mortaage by Age Group

e U.8. Condominium Unit Owners 88+

+ NAHE Eve on Housing Table 1

¢ U8 Census Condominiums - Statistical Brief. 1984

» FCAR 2014 Statistical Brief

» FGAR 2013 Statistical Brief

+ FCAR 2012 Statistical Brief

8.5 Comparing Community Associations to Other Entitles: See Appendix Two. There are nearly 37.7
miliion entifes In the U,S. — charltable, governmental, business and community assoclations ~ in the U.S.
Assoclafions represent just under 1% of the fotal.

8.6  Comparing Association Financial Management to For-Profit & Tax-Exempt Entities: See
Appendix Three, To some extent, the financial management and taxation of community associations falls
between for-profit businesses and tax-exempt charitable organizations, Appendix Two makes clear where
associations fit In terms of recognizable and reported entities. _

All condominiums and nearly all planned communities have faderal Income tax fiting obligations under one of
two sections of the Intemal Revenue Code (IRC). One federal tax flling option is under IRC Section 528 and
Form 1120-H is used. The other filing option is under IRC Section 277 and file Form 1120 is used.

Some planned communities quaiify as tax-exampt under IRC Section 501{cH{4) and they file IRC Form 890.
Condominiums and cooperatives can never gualify under IRG Section 504{c){(4) because of IRS Revenue
Ruling 68-280. A planned community, however, might qualify If it met the requirements of [RS Revenye
Ruling 72-102 and of RS Revenue Ruling 74.9%. See also Homeowners' Association Tax Library.

Housing cooperatives are taxed under [RG Sub-chapter T and file Form 1120-C. In order to qualify for the
through mortgage interest and resl astate taxes 10 their shareholder members, housing cooperatives also must
adhere to |RC Section 218 requirements.

Community Association Fact Book 2014 Page 23 of 81

AA451



The Financial Accounting Standards Board (FASE) provides accounting guidance for "cormmon interest
realty associations” (CIRAs), OnJuly 1, 2008, the FASB Accounting Standards Codification (ASC) became
“the single offlcial source of authoritative, nongovemmental U.8. generally accepted accounting principles
(GAAP)." CIRAs are in#972, Forfurther information, see the American Institude of Certified Fublic Accounts
(AICPA) Commmon Interest Realty Association WIKI, Also see Flnancial Guide to Homeowners’

Associations and Other Reattg_ Agsociations.

FASE requires the association's accounting statements to be presented In accordance with Generally
Accepted Accounting Principles (GAAP). For community associations, accnual accounting and fund
accounting are the preferred accounting metheds, Funding accounting usually involves an Operating Fund
and a Reserve Fund, FASRE refers o reserves as “major repairs and replacements.” The establishment of
reserve standards and reserves themselves should be determinad and calculated by a Reserve Specialist or
someone with similar quallfications, The existence of reserves has become an important issue in mortgage
financing especially with the GSEs, FHA and VA, The underwriting guldelines (i.e., "Seller Guides” and
"Processing Guides”) all have special sections for reserves, See the various Slafe Summaries for state
reserve reguirements in the enabling statutes, and #12.4 below.

HUD insured and/or assisted housing cooperatives have to submit financial statements audiedin
accordance with OMB Clrcular A-133,

Most states also have community assoclation income tax requirements.

The association’s budget procass, distribution of financial Information and collection of delinguent assessmenis
are found in the enabling statute and/or in the recorded governing documents.  There is an emphasis placed
on four financial and risk management areas! () Reserves as mentioned abowe, (if) Lien Priority and
Foreclosure, (ill} Budget Formation and {iv} Risk Management and Insurance. Risk Management and
insurance is discussed in #12 below,

Community association flen priority in certain slates places the assooclation's fen for assessments In a priority
position with respect the mortgage lender's lien. This priority Is recognition that the association has 1o fook
after the lender's asset {the morigaged home) when the owner is not paying assessments, Lien pricrity is a
state-by-state issue and can be found in the Stafe Summaries. Also, see #12.3 below, Foreclosure processes
are state-specfic.

There are several research arficles discussing community association llen priovity:

v Andrea Boyack, Community Collateral Damadge: A Question of Priorities

«  Willlam Breetz, The Six Month Limited Lien Priority

+ Daniel Goldrintz, Lien Priorities

Certaln states and local jurisdictions have a more detalled approach to association budgets, by way of example
see;

« California Operating Cost Manual

+ Florida Budoets & Reserve Schedules

+ Falrfax County VA Community Association Manual

v Virginia Condominium Regulations
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8, CAl Professional Designations, Manager Licensing & Legislative issues
9.4  Professional Designations

Communify Assoclations Institute (CAl) and Community Assogiation Managers International
Certification Board (CAMICR) are pleased to provide this databage of credentialed professionals. This
database allows you to locate community managers and professicnals who have earned the following

credentials:

Management Credentials - Othep:ti

Certified Manager of Community Associations Reserve Speclalist (R3)

{CMCA}

Association Management Speclalist (AMS) Community insurance and Risk Management

Specislist (CIRMS}

Professional Community Assoclation Manager College of Community Assoelation Lawyers

(PCAM) {CCAL}
Large-8cale Manager (LSM) Educated Business Partner — Bigtinction

Accredited Assoclation Management Company
{AAMC}

» Learn more about what these designations mean to you and your community.

9.2  Association Manager Licensing

« Fact Book 2014 Manager Licensing [Only states with ficensing are listed]

9.3  Association Legislation Initiatives and Tracking

« Fact Book 2014 Leaislative Action Committee

¢ Fact Book 2014 Legisiative Tracking Repoert
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10.

10.1

10.2

10.3

Community Services as an Association Core Function

Introduction: The Statistical Review 2014 reports on the active involvement of more than 2.3 million
homeowner voluntesrs who served on association boards of directors and commitiees providing $1.6°
billion dollars of time to thelr assoclations. In addition to privatizing certain infrastructure and
devalopment functions mentiohed In #7.3, the community services functions save local government
between $2 {o $4 bilion a year by minimizing the need for bullding and health code enforcement and
other public safety services.

Assoclations perform many of these governmental type functions as part of common area inspections
and obtaining cooperation and compliance from residents. New Jersey, for Instance, makes clear that
it understands that community assoclations have the same inspection functions as do hotel owners and
rental apartment bullding owners, New Jersey, also, recognizes that community assockation
agsessments often cover the same services pald for in property taxes. See the New Jerssy Stale
Summary at Section #5.4 for the “Municipal Services Act for Community Assoclations.” Also, see this
CAl Amisus Brief on Reimbursement Under the New Jersey Municipal Services Act

Community Services run the range of activities below and include a variety of related activities that are
discussed in this CAl publication:

Managing & Governing: How Community Assogiations F'unction

An Infroduction to Community Association Living

Infroduction: The purpose of An introduction to Community Assoclation Living is to introduce
compunity volunteer leaders and members to community associations, provide a greater
understanding of exactly how a community association works from both an organizational and people
standpoint, and to endow members with the information necessary for fully enjoying and benefiting from
community association fiving.

Erom Good to Great Communpities

Every community has its own histary, personality, atiributes and challenges, but all associations share
common characteristics and core principles, Good associations preserve the character of thelr
communities, protect property values and meet the established expectations of homeowners, Great
associations also cultivate a frue senee of community, promote active homeowner inwlvement and
create a culture of Informed consensus. The Ideas and guldance conveyed in this brochure speak to
these core values and can, with commitmant, inspire effective, enlightened leadership and responsibie,
engaged citizenship,

Community Matters — What You Should Know Before You Buy

Whether you are considering buying a home in a community that is newly developed (either hew
construction or a conversion), @ resale in an exlsting community or you are renting with the possibility of
buying—you need to consider certain key points about community assoclation governance and
operations, This publication will help. Alse, this Information runs parallel to the Consumer Finance
Protection Bureau (CFPB) campaign on Know Before You Qwe. Further, the Stafe Summarios
nrovide Information links for those states that require disclosure upon sale. The states with some
yersion of the Uniform Real Property Acts require disclosure upon sale. If interstate land sales are
involved, then the CFPR by means of the requirement for Interstate Land Sales Reglstration provides

- consumer protection,
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10.4

10.8

10.8

Communiy Association Fact Beok 2014

Community Harmony & Spirit IFCAR Best Practices]

How do managers and boards Increase resident involvement within community associations? By
treating all rasldents as stakeholders and developing and conducting community harmony and splrit-
enhancing programs and including residents in the initial stages of program development, Building
community spiit Is more than informing residents about board action and improvements, H's asking
thelr opinions and developing programming that they will enjoy that will spurfurther community
invoivement,

Community Security [FCAR Best Practices}

The goal of this Best Practices Report Is to glve you an assessment and review of many cormmunity
security systems and features—including useful tips and tools—to help mest residents’ crime
prevention needs,

Judging Community Association Sugcess

The Foundation for Community Association Research commissioned a national survey of association

residents in early 2014 by Public Opinion Strategies, and the results affirm what we learned from simiar

nafional surveys in 2008, 2007, 2008 and 2012, Here are some of the key findings:

o $0% of residents rate their overall community assoclation experience as positive (64%) or
neutral (26%).

o 90% of residents say association board members “absolutely” or "for the most part” serve the

best Interests of thelr communities,

o 83% say they gst along well with thelr immaediate neighbors,

o 92% say they are on friendly terms with their association board,

o 83% of resldents say their community managers provide value and support to residents and
thelr agssoclations.

o 88% of residents who had direct contact with thelr community manager say it was & positive
experience,

o 70% of residents say thelr assoclation’s rules protect and enhance property values; only 4% say

tha rules hanm property values,

Are residents satisfied with theilr overall community association experience?

Positive

Naytial

Negathve

&0 Rmibars rerrmsont parcartages.

Totals i charty may not equal
0% dug to rolnding.

45

i

2614 2012 2009 2008
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11, Governance Services as an Assoclation Core Function

Introduction: Each of the State Summaries provides information on the state statutes that have an
impact on how community associations are governed. The 2014 Statistical Review, also, estimates
that 30% to 40% of associations are self-managed. In these seif-managed communities, the boards of
directors avail themselves of advice from key professionals such as altorneys, accountants, insurance
agents and Reserve Specialists; but the management itself is provided by the board. See the list of
CAl Professionals by Designation in #9.1 above.

Good governance involves more than meeting legal requirements. Increasingly, assoclation disputes,
including construction defect matters, are often first approached by internal dispute resolution before
moving on to more formal actions.

Nevertheless, association law is very important, The role of the Uniform Law Commission (see #8.2) in
bringlng changes at the state statute level has been discussed. In terms of property law, the American
Law institute (ALD In its Restatement of the Law Third, Property {Servitudes} in Vol. 2, Chapter 6,
"Common Interest Communities” brought about & comprehensive discussion of the baslc elements of
assoclation law. Professor Susan French, the Reporter on the ALl project, has an explanatory article
titled Making Common Interest Communities Work; The Next Step.

CAl continues to work toward using the law to help communities work, see:

+ Amicus Briefs Filed on Behalf of Community Asgsociations

« College of Community Association Lawvers

+  Community Association Law Reporter

v Community Association Law Seminar

See Managing & Govemning: How Community Associations Function for a general discussion of
governance as a core service, '

111  Goveranee [FCAR Best Practices]

It is CAl's purpose to foster vibrant, responsive, competent community associations that promote
harmony, a sense of community and responsible leadership, Common characteristics of such
community assoclations include good communication, trust in the managerment and board of direclors,
continuing education of board members and homeowners, and uniform, flexible and reascnable
enforcement of governing documents, Inclusiveness—the involvement of as many residents of the
communify as possible—Is a critical element in fostering a sense of community.

14.2  Strategic Planning [FCAR Best Practices]

Strategic planning ls more than ensuring your association will remain financlally sound and be able fo
maintain its reserves—-it's projeciing where your association expects to be In five, ten, or fifteen yearg.
and how your assoclation will get there. It is a systematic planning process Involving & number of steps
that identify the current status of the assaciation, ineluding its mission, vision for the fulure, operating
values, needs (strengths, weaknesses, opportunities, and threats), goals, prioritized actions and
strategies, action plane, and monltoring plans. Strategic planning Is the corerstone of every common-
interest community. Without strategic planning, the community will never know where itis going-mtich
less know If i ever got there,
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11.3  Trangition [FCAR Best Practices]

The purpose of this report is to provide builders and associations with guldelines they can use fo
develop and turn over a community assoclation project in such a way that transition becomes rruch
easler and less confrontational, The utimate goal of fransition is for the unk owners to take over and
move forward with a good reputation, with no litigation, and word-of-mouth sales.

1.4  Ethlcs [FCAR Best Practices]

The concept has come to mean varlous things to various people, but, generally, it's coming fo know
what is right or wrong In the workplace and doing what's right—usually in regard to products and
services and to relationships with stakeholders, In times of fundamental change, values that were once
followed inherently are now strongly questioned or no longer followed. Consequently, there is no clear
morat compass to guide leaders through complex workplace dilemmas. Attention to sthics in the
workplace sensitizes leaders and staff to how they should act, Perhaps most important, in times of
crises and confusion, attention to business ethics helps ensure that when laders and managers are
struggling, they can retain a strong moral compass.

14,5 Fact Book 2014 Community Association & Related Statutes
Association statutes are found in the Sfafe Summaries.
While the state condominium or similar enabling act and the assoclation's declaration and related
governing documents are critically important to governing the agsociation, there are many other local,
state and federal laws that Impact a condominium and other types of community assoclations. Gertain
states have provided specific administrative support directed at assisting with association issues.

Community Assoclation Ombudsman Programs by State

[Not alf states have an Ombudsman]

See Census 2012 of All State Governments
Also, see Chronological History of Federal Involvement in Community Associations.

11.6 Fact Book 2014 Community Assoclation Volunteer immunity

For more detailed information on volunteer immunity for association leaders and volunteers, see this
comprehensive publication entitled Voluntary [mmunity in Community Associations

Volunteer directors and officers who serve on thelr boards face the potential for personal llabllity in
setving the association, Although all states provide some form of immunity from Habilty for volunteers,
the number of sults being filed each year against both community assoclations and their boards is
increasing, The protections offered by states vary widely, and prudent board members need to consider
them when formulating policy and participating in a community association, Volunteer Immunity offers a
summary of volunteer immunity according to the federal Volunteer Protection Act and each state's
volunteer immunity statutes and explanations of how the statutes apply to community associations and
thelr volunteer officers and directors. Includes a chart of volunieer immunity by stale.
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14,7 Fact Book 2014 Standard of Care for Community Assoclation Directors & Officers

Community association directors and officers need to understand the dutles they owe to their
assoclation and fellow owners, the nature of thoss dutles, and the liabillty performing those duties may
bring. How much a volunteer leader knows about his or her state's standard of care can be the
difference between liability and immunity. Standards of Care provides a survey of sach state's standard
of care for community association directors and officers, a brief description of the standards by which
they must perform their duties and recommendations for complying with their state’s standard of cars,
Also includes a discussion of notable trends In state legislation, how the standard of care may evolve
and a chart of the standard of care by state. For more detailed information on standards of care for
association directors and officers, see this comprehensive publication enfitled Standards of Care in
Community Associations

14.8 Fact Book 2014 - Community Assoclation Deed Baged Transfer Bang

11,8 Fact Book 2014 — Community Assoclation Clothesiine Ban

11,40 Fact Book 2014 ~ Conmwmunity Association Ombudsman Programs

1111 Fact Book 2014 — Community Assoclation Solar Rights and Easements
11,12 College of Community Assoclation Lawyers (CCAL} State Law Pages

[See selocied states)
12, Business Services as an Association Core Function

introduction: Community assoclations are "blg business” in small increments. As mentioned in #5.2,
the associafions themselves have an aggregate value of over $4.9 trillion dollars and, In terms of
residential fixed investment and Housing Services, contribute at least 4% to GDP. The 2074 Statistical
Review also points that the 7,000 — 8,000 community association management companles employ
naarly 100,000 people to assist the 80% to 70% of assoclations that require professional management
to deliver the core services under discussion, Section #0.1 of the Fact Book lists the various CAl
management (and other} credentialing programs.

Physical asset management incorporating difigent maintenance and carefully structured resarve funds
are fwo of the three most Important assoclation business services. The third impoertant business
servics involves risk management and Insurance. Most planned communities have nominal dired
property exposures to loss because insurance for the homes is the responsibility of the owner. In 10%
to 20% of planned communities, however, insurance is maintained on a blanket basis as though the
planned community was a condominium or cooperative, For those planned communities as well agfor
condominiums and cooperatives risk management and insurance expenses can be almost 25% to 30%
of the budget especially if catastrophic perils such as flood, wind and earthguake are being insured

Only a few states such as Florida and lHlinois have comprehensive assoclation insurance requirements.
For most states, the governing documents contain more detalled Insurance obligations, In tum, those
requirements are driven by Fannie Mae and Freddie Macinsurance requirements in their Seller Guides,
This is a reminder that association insurance is necessary for both physical asset management and to
enable the assosiation homeowner to obtain morgage financing and refinancing,

© Foundation for Community Asseclation Research Page 30 of 61

AA458




Insurance for the association is classified as commercial insurance while Insurance obtained by a
homeowner is classifled as personal Insurance. Generally, property insurance is obtained on the full
Insurable replacement cost of the property as well as for mechanical breskdown of common eguipment,
Liablity Insurance often includes Directors & Officers (D&O) Liabiiity Insurance. Usually fidelity
Insurance Is purchased to protect operating and reserve funds. In & condominium, if the bullding or
home Is in & Special Flood Hazard Avea, then flcod insurance will be required i order to obtain a
morigage or refinancing. See the various State Summaries for the amount of flood insurance in place.

Association residents (owners and tenants) typlcally obtain personal insurance for thelr homes:

o HO-6 for a homeowner In a condominium, cooparative or in a planned community that insures
like a condominium or cooperative,

+  HO-3 for a homeowner in a typlcal planned community,

»  HO-4 for a tenant renting a home In & community association,
Nationally, around one-third of all homeowners own their homes debt free which means that there ls no
morigage lender pushing the owner to have insurance, Probably less than 50% of condominium

owners have an HO-8. See the varlous State Summatrles the percentage of homes without
morigages.

121 Condeminium [nsurance Requiraments

See 50 State Condominium Insurance Survey

12,2  Flood Insurance - Condominiums: Fact Book 2014

Note: Flood Insurance offered by FEMA through the National Flood insurance Program (NFIFP) was subject to
substantial changes in the Biggert-Waters Flood Reform Act of 2012 Not all of the changes have been

anacted. See also the Homeowner Flood Insurance Affordabllity Act of 2014,

For help assistance regarding FEMA flood insurance see the newly created Flood Insurance Advocate,
Sae the list of Faof Book Contributors for more source information.

» NFIP Policies in Force by Occupancy Type [Continually Updated]

Policies inForce
By Occupancy Type
as of January 31, 2015

Nom-
Qther ,
Residential, Qeslderztia%,
Condomirdum '
Units,
1,038,837 ..
2to 4 Family,
166,788
Single Family
Home,
3,606,613
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Single Family Home 3,606,813
2 o 4 Family 168,785
Condominium Units 1,038,837
Other Residentlal 157,683
Non-Residential 280,610
Unknown QOccupancy 1
All Policles 5,260,438

For addifional Information see the FEMA Polley & Claims Statistics for Flood Insurance and see also
FEMA Fiood Insurance Statistics are Continually Updated

See Condominium RCBAP Claims and see Condominium RCBAP Premiums for all states.

12.3  Fact Book 2014 Lien Priority

National Matrix of Association “Super-Priority” Lien Legislation

UCIOA Amendments to 3-118 with Comments

Recent Lien Priority Litlaation

12,4 Fact Book 2014 Reserve Fund Requirements

12,5 Community Association insurance

Commercial Insurance is one of the most important components of a community association's risk
management program. To help managers and boards fully understand insurance issues, this guide will
explore three key areas.

o Insurance terminology, Int terms of coverages, policies, and practices

o Association exposures fo loas and Insurance coverages

o Risk management and the assoclation instrance industry

12,6 Community Association Risk Management

Risk management is the process of making and carrying out decisions that minimize the adverse '
effects of accidental losses. |t Involves five steps:

ldentifying exposures fo loss

Examining alternative techniques

Selecting the best technigues

implementing the chosen technigues

Monitoring and improving the risk management program

;AW

This guide examines each phase of the risk management process, It also helps board members and
managers identify risks and implement a plan that will safeguard association assets.

42,7 Preventing Fraud and Embezziement

Community association boards should consider Implementing ten practices and procadures o
safeguard association funds, -
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12.8 Energy Efficiency [FCAR Best Practices]

CAf and the Department of Energy (DOE) are dedicated to educating the community assoclation
industry—and the significant portion of the U.S, population it represents—on the many ways fo increase
the energy efficiency of their homes and thereby reduce both enetgy consumption and costs,

12,8 Financial Qverations [FCAR Best Practices]

The board of directors, particularly the treasurer, Is ultimately responsible for the association's funds
and may not abdicate thelr fiduciary responsibllity. Given the reality that community association boards
are made up of diverse individuals with varied degrees of financial knowledge, this report contains
basic guidelines that should be followed to ensure sound financial operations.

12,10 Green Communiiies [FCAR Best Praclices]

This report explores “greenness” in communities, in their varied forms. it cansiders the concept of
sustainabiity through better designs, new technologles and soclal innovations. Sustainable
communities are developed fo meet the "needs of the present without compromising the ability of future
generations to meet thelr own needs,” They are regenerative, meaning they have "processes that
restore, renew or revitalize thelr own sources of energy and materials, creating sustainabie systems
that integrate the needs of society with the integrity of nature.”

12.11 Reserve Studies Management [FCAR Best Practices]

There are two components of a reserve study—a physical anafysis and a finandial analysis, During the
physical analysis, a reserve provider evaluates information regarding the physical status and
repalr/replacement cost of the assoclation’s major common area components. To do so, the provider
conducts a compenent inventory, a condition assessment, and life and valuation sstimates, A financial
analysis assesses only the association’s reserve balance or fund status {measured In cash or a8
percent funded) to determine a recommendation for an appropriate reserve goniribudion rate (funding

plan}.

43.  Community Associations In Other Countries
13.4 introduction

The U.S. is the only county with three basic typss of community assoclations — condominiums, planned
sommunities and cooperatives. While terminclogy varies In other parts of the world, many couniries have
cooperative housing and over 30 countries have some verslon of condominium housing. This latter fact is not
foo surprising since the condominium concept was first developed in Euope and hot under Roman law,
Australiz and South Afitea have something similar to U8, planned communities,

Typleally, housing legislation nesds to be researched country-by-country which sometimes means that English
translations are not readily available, Ceriain infernational organizations such as the following maintain data
on a vatiety of topics including housing:

World Bank

Organization for Economic Development & Cooperation (OECD)
United Nations Housing Statistics Division

UN-Habltat

Eurogtat

European Network for Housing Research

CECODHAS Housing Europe

- % W% W ¥ » 4
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in most cases, however, these organizations do not present community association data in any recognizable
form that might be usad as a possible comparison to similar U.S, associations. The community association
data and information presented nextwill focus on housing cooperatives and then on condominiums in selected
geographic areas.

Selected Summary Statistics for the countries cited:

Country = oSl {soukan, P “Population © 5 Al Housing Units
Australia 7,741,220 22,500,000 8,600,000
Balglum 30,528 10,600,000 5,000,000
Canads 9,884,670 34,800,000 13,360,000
China 9,586,960 1,388,700,000 460,000 000
Dubap 4,110 3,300,000 472,000
Engiand® 130,400 57,500,000 23,400,000
Germany 357,022 £1,000,000 39,300,060
Hungary 83,028 £,600,000 4,300,000
ftaly? 301,340 61,700,600 24,600,00
Japan 377,818 127,100,000 66,600,000
Russia 17,008,242 142 500,000 33,606,000
South Africa® 1,218,090 48,400,000 14,450,000
Snain 508,370 47,790,000 2,500,000
United States 9,826,675 318,800,660 133,100,000
Wales® 20,800 3,100,000 1,400,000

(a} Conversion Fautor: 1 km = 0,52 miles

Country Size and Populetion: Al cites from ClA World Facthook as of July, 2014, Population rounded by Treese.
Mousing Units: Australla, 2011 Australlan Bureau of Statistics) Househoeld: Canada, as cited; Housing Europe
Review 2012 cling Belgium 2008, clting Germany 2011, clting Hungary 2009, cifing Spain 2008; China as cited;
Japan Statistics Bureay Chapter 18; Russia In 2011, calculated from Transformaiion in Russias Housing;

(b} Dubal, sq.km. from Wikl, Dubai population, Includes 1,100,000 nor-permanent residents, 2013, Dubal Is part of
the Unlted Arab Emirates.

(¢} England and Wales togsther with Scofland and Northem treland constilute the United Kingdom. Daia from
various sources. England dwelling stock and Wales gwelling stock and population,

(c Haly, 2008 number of private households, Housing Statistics in the European Union 2010

{6} South Africa, number of households Gensus 2011 with the cautionary note that in 2011 it was estimated that $0%
of housing was not In deeds of regisfry.

13.2 Housing Cooperatives

Despite the early use of condominiums in Europe, housing gooperatives have remained a popular choice for
ownership housing. Just recently, during the 2012 U.N, Year of the Cooperafives, there were several
publications detalling the use of cooperatives around the world induding in the U5,

Profiles of a Movement: Co-operative Houslng Around the World presents a hrief higtory and selected
data for cooperative housing In 22 countries,

Cooperative Housing: A Key Model for Sustainable Housing in Europe comments on the fact cooperative
housing “represents an important part of the housing market in many countries in Europe, For instance,
housing cooperatives manage over 3.5 miflion dwellings In Poland (abou 27% of the total housing stock in the
country in 2008), about 17% of the total housing stock In the Czech Republic and Sweden, 15% in Norway."

CECODHAS Europs, sited above, presents studies of cooperative housing in several couniries. For exampie
see: Haly Spain Germany Hungary Belglum
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13.3 Eastern Europe and Russia: Condominfums

In addition to the languageftranslation problems mentioned inthe Introduction, the OECD, In Chapter & of s
Guldelines for Micro-Statistics on Household Wealth, points to another set of problems arising from
housing definitions, For example, see this Note In Chapter &

“Owner-occuplad residences are usually houses or flats/apartments/condominiums, Sometimes owner-
oceupied apartments/condominiums are owned as part of a co-opetative, without ocoupants having
separate title fo the individual dwelling In which they live. However, tenants and lodgers do not fulfll the
condition for owning thelr own residence.”

The Urban Institute has excellent studies on the privatization of housing in Eastern Europe and Russia which
generally meant conversion to condominium. See Condominium Housing and Mortdaae Lending in
Emerging Markets indicates that across "Central and Easlern Europe (CEE) and the former Soviet Union,
large-scale privatization of state-provided and owned apastment bulidings in the early 1980s resulted in mass
owner-occupled housing markets. The new owners acquired ownership in the form known throughout the
world as condominium—individuat ownership of & unit and an interest in the common property {the entrance,
stairways, roof, efc.). In addition to the hundreds of thousands of formerly state-owned apartmenis that have
been privatized, construction of new apartments in more recent years has added to the stock of condominiums
in these countrles, There are now B countries from the former Soviet bloc that are members of the European
Union: in most of them owner ocoupancy rates reach 90 percent or above, and at least 75 percent of the urban
populations live in owner-occupled apartments (Schweinichen 2006).

There have been dher studies on the privatizing housing In Russia, see A Model of Housing Privatization
Decision: The Case of Russla “This study addresses the issue of housing privatization in Russia n the
course of the 1890s. Privatization was started to create a housing market in order to efficiently allocate
resources In the use and production of housing, and to phase out the state budget financing of housing. The
dwellings were offered to their residents free of payment. The objective of this study is to offer a befter
understanding of the structural components of privatization by formally modeling housing privatization dedision
from the household pointof view. The model is based on a rade-off betwesn certain value of renting and
uncertain value of owning. Using the results of the theoretical model, an empirical mode! of the privatization
decision from the polnt of view of the household is formulated.” As of 2013, even after the massive
privatization of housing municipalities in Russla owned 11% of all housing and more In some regions.

13.4 England and Wajes: Commonhold and Cocperatives

Commonhold law became the first major change In English real estate law shoe 1925, It was introduced in the
England and Wales In 2002 and became law 2004, Commonhold is a mix of Australian strata title law and U.&.
condominium law. 1t was created as an alternative fo Jeasehold real estate law, a predominate form in England
and Wales. For a variety of reasons, commonhold has not been successful.

it is best understood In Professor Katharine Rosenberry's paper, Commonhold Law: Problems and
potential Solutions. Professor Rosenbeny is a past president of CAl and she was Instrumental in the initial
development of California’s Davis-Stirling Act.

England, of course, was the home to the first modern cooperative founded by the Rochdale Soclety of
Equitable Plonsers In 1844, The Confederation of Co-operative Housing ls a primary umbrella
organization for a varlety of current housing cooperatives,

According to the Office for National Statistics, In 2011, there “were 23.4 million households In England and
Wales, The majority, 15 million (64 per cent) were owner occupled, bought elther outrlght or through a
rmortgage. The remalning 8.3 million (36 per cent) were rented, elther privately from a fandlord or lelling
agency, of from a social landlord such as local authorities, housing associations, housing co-operatives or

charlfable rusts.
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OFf the 15 million owner occupied households, 7.2 million homes were owned outright while e remaining 7.8
million were being bought with a mortgage. Of the 8.3 million households renting, there were similar numbers
renting privately to those renting from social landlords at 4.2 million and 4.1 milllon respectively. Among those
households in soclally rented homes, 2.2 mitlion were renting from local authorities, and 1.9 million from other
soolal landiords”

For a fonger view of housing see A Century of Home Ownership and Renting In England and Wales.

13,6  Ausiralia: Strata Title, Community Title and Cooperatives

The best way to understand strata title and community title in the 7 states and 1 terrftory in Australia is through
the information provided by the primary frade/profession organization Strata Comenunity Australia,

Strata title “itle allows individual ownership of part of a properly (called a Jot’ and generally an apartment or
townhouse), combined with shared ownership in the remainder {called *‘Common Property' e.¢. foyers,
driveways, gardens) through a legal entity called the owners corporation — or body corporate, strata company
or community association, depending on your state or territory of residence and the type of scheme.

The concept only came Into being 50 years ago and there are now more than 270,008 such schemes
encompassing more than two miflion individual lots across Australia. In Sydney strata now accounts for more
than half of afl residential sales and leases because of its popularity with Investors. An increasing number of
commercial and retall properties are also strata titled. In Western Australia there are even sfrata-titied
vineyards.”

Community Hitle “is structured as property which has been divided into individual lots. This may include sirala
schemes and/or Torrens Title lots, with common areas and shared services, In some Stales, additional sub-
classes of communitles may also be inciuded, for example in NSW, neighbourhocd assoclations and precinct
assoclations can also exist within a community associgtion. Developers are increasingly opting to use
communtty title as & mesans of establishing market differentiation and consumer appeal, Part of this means
creating designer lfestyles that include tennls courts, swimming pools, country ciubs and parks.”

With the exception of the use of Torrens Title which Is seldom used in the U,8., Community Title is very much
ke a planned sommunity while Strata Title Is very much fike a condominium,

In 2012, according to research by Strata Community Australia, there were 277,001 strata and community tifle
assoclations with 1,944,125 lots. See Appendix Four: Australia Strata and Communily Title Data 2012,
Based on the Dafa, the typical residential association Is between 10 to 20 lofs,

As part the UN. 2012 Year of the Cocperative, the Australian Bureau of Statistics presenfed Cooperatives in
Australla - An Overview. One section of the Overview dealt with a special report on housing cooperatives in
the State of Victoria:

" the early 1980s, co-operative housing in Victorla started to become mainstream, with a proposal for a
Rental Housing Co-operative program submitted to the State Housing Commission for consideration. By 2011,
Victoria had 117 housing co-operatives, with approximately 2,400 rental homes across the state, These co-
operatives primarlly manage long-term rental housing portiolis. There are generally iwo types of housing ¢o-
operatives, Common Eguity Rental Cooperatives (CERCs) and Rental Housing Cooperatives (RHCs). Both are
made up of tenant members who contribute to the management of thelr rental properties,”
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13.8 Canada; Condominiums and Cooperatives

The Canadian Condominlum Institute Is the best place to start for understanding condominiums in Canada,
CCl was organized in 1982 and if has 17 Chapters across Canada. There is an excellent summary of CCl’s
activities in its first 25 years in this Deborah Howes' publication Ganadian Condominium Institute, 25th
Anniversary, Recently the 2013 Canadian Housing Observer - Condomintums published data on
condominiums providing these summary facts,

» The ferm “condominium’ ("strata” in British Columbia) describes a type of tenure
that combines elements of both private and shared ownership, .

s Condominiums are not limited to any single type of structure: condominiums in 2011 comprised high-
rise apartments (31%), low-rlse apartments {36%), row houses (23%), single-detached houses (4%),
and ofher dweling fypes (8%).

o From 1981 to 2011, the number of owner-occupled condominiums [units}in Canada increased from
about 171,000 to 1,154,000, more than nine times faster than other owner-occupled homes. There
were 461,000 rented condominiums In 2011, bringing the total number of ocoupled condominium unifs
in Canada to 1,815,000,

»  Condominiums nearly quadrupled their share of the homsownership market to 12.6% of owner-
ocoupled dwellings in 2011 from 3.3% In 1981,

s st iR L e P - ) - veiter i: ;{}l} [1 E 2," ,ui, s
Decupled dwellligs by tenure,
Cunnda, 19812011

Al oceupled dwellings 2:;;;;;;;;;;3;4 _"*‘_'ff'gg;;;;;wvw Rented dwelings

e B e
1381 3781535 171,09 4570848 1,139,395
1986 8941670 _ 234,520 5,346,355 1,368,485
991 waeass 1T senss s 3718528
496 1082005  nigran 5363060 1.908,145
2004 fseasss | 70,430 5515840 367,170
we 12,437470 ' 915,725 594,085 1878500
' ?ﬁli ., £3,349,550 1,153,505 O aemnes 4678275

The Co-operative Housing Federation of Canada is the primary organization for housing cooperatives,
"Across GCanada, over 2,100 non-profit housing co-ops are home to about a quarter of a million people in over
90,000 households. There are housing co-operatives in every province and terrffory.”

British Columbia

Pralries

Ontario

Cluebec

Attantle Provinges
Yukon, Northwest Territorles and 5 162
Nunavut
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13,7 South Afrlca: Sectional Title Schemes and Home Owners Associations

According to one commentator, there are two types of communily assoclation arrangements in South Africa,
The Sectional Title Scheme Is very much like a U.S. condominium whereas the other arrangement — Home
Owners' Assoclation - is very much tke a U.8. planned community, Both are described next.

For Sectional Thle Schemes see Sectional Tities Act No. 95 of 1986 and for Home Owner Assaciations see
Companies Act No. 71 of 2008

Sectional Tile Scheme: Under Sectional Titles Act No 95 of 1988, In @ sectional titie scheme the Act confers
on an owner the right to the ownership of the interior of the section measured from the median line of the floor,
external walls and celling and an undivided share In the common property. This could also indude a patio,
balcony or other projection which is permitied by the Act to be sectionalized, The owner's share in the common
property ks determined by the participation quota of the unft.

Tha owner is issued with a tifis deed in hissher name which is registered in the Deeds Office. An owner
therefore owns the section and an undivided share in the common property. The common property therefore
consists of the land and those parts of buildings not held by an owner, Part or paris of the common propetty
may be held by an owner as an exclusive use area or areas such as a parking bay, garden, patio or other
permitted use which the owner would hold by way of a notarial deed or in terms of the Rules.

Home Owners Assoclation (HOAY: Under Companies Act No, 71 of 2008, in a HOA, the owner has full
ownership of the plot of land and the buildings thereon, No part of his plot or building Is common property.

The owner likewise is issued with title deeds in his or her name and registered in the Deeds Office. The owner
would have a right In common with other owners asset outin the rules to the use and enjoyment of any tand
owned by the HOA on which exists the infrastructure services such as streets, walkways, parking, lighting, golf
course, and other recreational amenities. The owner is solely responsible for the maintenance, upkeep,
repalrs, insurance, rates and other outgoings In connections with his or her land and bulldings thereon.

The Assoclation of Residential Communities (ARC) is a Chapter of CAl. According to data sollected by
ARC:

There are 3 000 Home Owners Associations In South Africa.

There are 58 000 Sactional Tile Schemes in South Africa.

5 milflon people reside In organized communities.

There are 1.9 million homes In organized communities,

Organized communities take up 8.7 percent of developed land.

Community managers manage assets in excess of R80Q billion.

Annua!l levies collected are In excess of R11 biltion,

Value of property In organized communities is 27 percent of total residential property in South Africa,

® % & & & = &4 =

13.8 Dubal: Jointly Owned Property

The basic law dealing with Joint property is Law No. (27} of 2007 Concerning Ownership of Joindly Owned
Properties in the Emirate of Dubal. Joinfly owned properties are modeled on Australia strata and community

fittes and they are similar to condominiums and HOAs respectively. Because Dubai operates under a Civil Law
system, the detalls of Law 27 are set forth in Regulations, Guidelines and Direstions Real estate fransactions,
in general, are handled by the Dubai Real Estate Regulatory Agency (RERA], See also the Regulatory
Agency for Jointly Owned Property (JOP). The Officlal Governmeni Portal provides housing information.

In 2008, Dubal had 208,518 housing units of all types. By 2014, according to the Dubai Statistics Center
and other sources, the country contains nearly 460,000 housing unils of all types which Includes 120,000
units that are freehold. By Q1 2015, itis estimated that Dubai had 379.000 ynits that would be categorized

as flats.
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The governiment, however, has not really started the process fo zegisterjointiy owned properies (i.e.,
asscclations). It has only registered the land titles at this slage.

The "Owners Asscciations” operate In a de facio way although they are professionally managed and the
Courts recognize them under the Civii Code. There is a distinction In Dubal between the terms "apartment” (or
flat) and vilia. Single family homes are simply called villas, In practice, of the over 74,401 private villas in
2013 many are not exactly single family because 2 fo 3 generations usually occupy & villa and some are even
located within family compounds with multiple oubviilas,

tinks to varicus detalls on the laws follows:

Dubai Real Estate Regulations Direction for General Regulation

Ahout Owners Associations Direction for Association Constitution

Law 27 of 2007 Direction for Jointly Owned Property
Requlation

HMousing Unit by Type 2013 — Emirate of Bubsi

- Type of Housing Unit 1" -Units 2013 -
Fial 276,812
Villa 74.401
Viilg Supplenrent 168
Arable House 8,808
Part of the Arablc House 182
Room/Rooms 6,807
Collsctive Residenis 3,487
COther 865
Total 471,580

Dubsi is the home fo Bur| Khalifa, the world's tallest building (828 mor 2,716,5 ft.}), The 900 residential units
are on floors 19-108. One of the world's prime examples of & mixed-used building, housing residential,
commercial, hospitality and retall units within It, the Burj Khalifa is often used as a case study of how super tall
structures operate in a cohesive manner complying with both local and international best practices and safety
standards. There are many ways to view this building, but the life safety and crisls planning aspects are
surely among the most interesting.

In 2012, the CAI signed an agreement with the government-sponsored Dubai Real Estate Institute {PRED to
customize the internationally respected community assoclation manager education course ‘M100 - Essentials
of Community Management as the basic educational program for community managers In the region.

CAl member Instructors have taught several CAl professional development courses in Dubal during the past
faw years, howaver now there are Dubai-resident tralners accredited by the CAl who continue to teach the
professional tralning programs,

*The 2014 revisions fo the Dubal information for the Fact Book were provided by,

Jasvan J D'Melic GDArch, CMCA, AMS, L8M, PCAM

Sanior Director | Emaar Community Management LLC

T+ 07143673333 | Direct T+ 97143873520 F + 8714 3673750
ECM HQ | Level 1, Yansoon 8, Old Town, Downtown Dubal

2,0,Box 9440, Dubai, United Arab Emirates | ecm.ae
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13.8  Japan: Condominiums

In 2011, there were § 790,000 condominium units in Japan that housed about 14 miflion people {one in eight
peopie). The Act on Building Unit Ownership {for condominiums) was astablished with reference 1o
legislation In Germany (WEG) In 1982, At that time, condominiums were hecoming common with about 10,600
conhdominium units. Major revisions were made in 1983 and in 2002,

Actording o a Ministry of Land, Infrastructure, Transport and Tourlsm (MLIT) 2008 Report, there is a
significant need to renovate or reconstruct older units. In particular, the Report indicated that "as many 48
730,000 condeminium apartments were 30 years old or older as of the end of 2008, and the number will rapidly
increase to 2 milllon by the end of 2020. To utilize existing apariment buiidings as high-gualify housing stock,
the Ministry supports condominium assoclation boards and other parties concerned that work hard for the
malnfenance and rehabiltation of existing apartments. The minisiry also offers support to apartment building
rehabilitation projects to meet residents' needs, including the Incorporation of more barrier-free features and
seismic upgrades.”

The growth pattern of Japanese condominiurms Is detalled Real Estate in Japan 2013 Report,

Humier of Forsaln condom'i'aiums in s:ééi Nhﬁmﬁdﬂ '
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HE o 106

A8 _ 4%

sh B A2 B) B4 BE 88 B BA RO G5 $1 W2 WS U4 95 ¥4 OF DB SeL000 UL m2 03 44 03 08 O o8 o% 1B W
Souroes *Ferbotu no Bunfo Sanshan Sidnily mxrfzwma of Fotitle Darustaiunts In ook Retnmkie) ty 1 Wigsty of dund, bleatiihute, Vopod 490 Touti
Tota! . Sdaber g Py PN it ore desieid Roon conaleoctin slad S1RSTY, $it. tid bitied on completea.
2.3 pubadlios ke o BePRated DOsed o The umubatis K Kot e il Supphid, . )
3 Derdhans o vesrbi by ot bOBEn Stiong Huse S 8 bright, (ol N Rldhisitn Jtat Bollf, stiel feniinted st el inieu dondraly and
A KIIHE RIVYG.

Concern over the aging condominium houslng stock has continued to be a major issue, see this MELIT 2010
Report Japanese Reconstruction Issues In Condominiums and the Real Estate in Japan Repost 2013,
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Increase in the Number of Condominiums

B As aging of condominiums continues, those built 50 years ago are estimated to Increase
from about 10,000 today to about 940,000 in 20 years from how, The condo stock is
satimated to ba about 5,71 millon as of the end of 2010.

{10,000 unlta) [Nusber of condominiums bullt 30, 40 and 80 yesrs ago]
F S NS S OO UV
NN T H Over 30 years but less than 40 years L | No, of condos over
~ DT RREER IR e L B fo.of condlos
@ Over 40 years bul less than 50 years years old: 3,66 mien)
30{} B TS Ove{ 5{} yﬁgra r— o b N e e — ot i
BEQ oo U — et —— -
it Y A— bt s it S {Tiﬁial Nattd wn&“
- Gur 30 yars 6l0. Total Ho. of candos over
236 illod) 0 yeirs ot 2,46 milion)
45{} S P T - e — S -
W0 o
' %{N/a. of condos
I T ek % cyordd yomrs oI

Pragont 10 years luter 20 years lator

* Tha prasent pumber of 50-plus yoors ol oundos iy the eslimate based on the dat of hosstog uris by B Public Houstng Qorgoration and th Hairtng Supply Lomentihn
rreondedd iy WLIT.

13,10 China: Condominiums

Iy his March 8, 2007 Report entitied, "Explanation on the Draft Property Law of The Pecple’s Republic of
China,” Wang Zhaoguo, Vice-Chalr of the Standing Committee of the Nationa! People’s Congress, set forth the
key elements of the Baslc Property Law that wentinto effect in China on Qctober 1% of that year, This new
law, an ambitlous effort based on many years of formulation and over 10,000 comments, almed, in part, to heip
create a *harmonlous soclety.” He further explained that the protection of “private ownership...[and the]
condominium right” will alsc assist in “prometing soclal harmony.”

The Property Law of the People’s Republic of China, as adopted, is approximately 39 pages long with the
condominium section found In Part Two, Chapter V1, Articles 70-83. The Property Law ftaelf and the role of

condominium associations in China has been the subject of comparative analysis, direct analysis and from
the perspective of the urban commons. Recently the evolving paitern of property rights has been examined

in urban China by reviewing condominium governance.
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Given China's huge population, rapid growth in many sectors as well asits sheer Immensity, Chinese
condominiums and construction, also, have been the subject of fringe unit owner behavior, pooy
construction and ghost cities.

ih 2013 and then again in 2014, China has made substantial plans to Increase its urban popuiation with some
estimates suggesting that nearly 300,000,000 will relocate {o cities from rural areas by 2030, According fo the
National Burgay of Statistics China, in 2012, "the newly started construction of affordable housing projects in
arban areas amounted fo 7,89 million units (households), and the affordable housing projects in urban areas
basically completed were 6,01 million units.”

China has an estimated 450+ million housing units, In an QECD 2013 China Working Paper, the gross fioor
area of all types of housing was 39 bllion sq. meters. By 2012, 85% of Chinese housing was owner occupled,
Batween 2000 -2011 residential fixed capital formation averaged 14% of GDP only one other OECD country
(Chile) has had such a high leve! of sustained investment in housing.

Tabie A2.4. House tenure nationally and by area

i TR o of all tenure types BT nA U e
Nationwide Citiss  Towns Rural

Rental 12.4 258 138 2.7
Public rental 1.5 2.7 2.4 0.4
Private rental 10.8 232 11.4 2.3
Owner-occupled 84,9 69.7 82,9 96,1
Self built 810 16.3 56.4 83.9
First owner 11.8 26.1 15.0 0.6
Second or later owner 2.8 5.0 4.1 0.8
Subsldised purchase 2,3 5.1 2.0 0.2
Formerly public seclor 7.0 17.2 5.8 6.5
Other forms of tenure 2.7 4.5 3.5 1.2
Total 100.6 1000 100.0 100.0

Source: Tabulations of the 2010 Census,

Unfortunately, at this fime, it is not possible {o determine what percent of the housing stockisina
sondorninium form,

14,  Community Associations -~ Additional Resources
14.4 Organizations Related by Content and Purpose

AARP

601 F Streot, NW

Washingion DC 20048

Toll-Eree Nationwide 1-888-OUR-AARP (1-888-687-2277)
hito Awww. 8arn. orgl

American Instituie of Architects
The American nstitute of Architects
1735 New York Ave,, NW
Washingtor, DG 20006-5262
Phone: 800-AlA-3837
nitofiwww.sle,ora/
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American Institute of Certified Public Accountants
New York, New York

1241 Avenue of the Americas

New York, NY 10036-8775

FP+4,212,606.6200

01,212 .506.6213

hitpy/Avww, aicpa.ora/Pages/default. aspx

American Planning Association
Amertican Plannirg Association
205 N. Michigan Ave,, Suite 1200
Chicago, L. 60801

Phone: 312-431-9100

Fax, 312-786-6700

hito:Awww. blanning.org/

Appralsal Institute

200 W, Madison

Suite 1500

Chicego, iL 60606

7:00 am, - 6:00 p.m. CT
888-7 JOINAI (756-4624)

hitn/fwww apbralsalinstitule orgf

Cohousing Association of the United States
Po Box 13264

Miil Creek, WA 28082

LIBA

Phone: (812) 618-2648

hitpfcohousing.org/

Communal 8tudies Association
P.C. Box 122, Amana, lowa 52203
318.622.6448
infoffboommunalsiudies org
hto:/Avww. communalstudies.org/

Council of New York Condominiums & Cooperatives (CNYC)
250 West 57% Street, Suilte 730

New York, NY 10107-0730

Tatk (212) 496-7400

Fax: (212) 580-7801

E-mail: info@eonve.coop

bt FAwWww onve, comy

Federation of New York Housing Cooperatives and Condominiums {(FNYHC)
81-20 Grand Central Parkway, Suite G1100,

Forest Hills, NY 11375,

info@fnvhe.co-op0,

{718) 760-7540

Fax {718) 686-5618

hito: i fnvhe org/
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Institute for Real Estate Management (IREM)
430 N. Michigan Ave.

Chicago, iL 60611

Phone: 800-837-0706

Fax: 800-338-4738

E-mall: gusiservi@irtem.org
hitpsiwww.irem.org!

Manufactured Housing institute
2114 Wilson Blvd,, Suite 100
Arlington, VA 22204
Tal {703) 558-0400
- Fax (703} 558-0401
infogbmighome.ord
hitp:www, manufacturedhousing org/defauli.asp

National Assoclation of Homebuilders® (NAHB)}
1201 15th Street NW

Washington, D.C, 20005

Toll free: 1-800-368-5242

Washington, D.C.! 202-266-8200

Fax 202-266-8400

hitos/www nahb.org/

National Association of Housing Cooperatives {NAHC)
1441 | Street NW Suite 700

VWashington D.C.2005-6542

Tel (202) 737-0797

Fax: (202) 216-9646

Emall info@nahc.cogp
hitp:/Awww.coophousing ora/

Natlonal Association of Realtors® {NAR)

Headguariers:

430 North Michigan Avenue, Chicago, IL 60811

DC Office:

500 New Jerssy Avenue, NW, Washington, DC 20001-2020 |
1-800-874-6500

hitp:/Awww reaitor.orgl

National Recreation and Park Asgociation
22377 Belmont Ridge Road

Ashburn, VA 20148-4501

703.868.0784 {jocal)

800.628.NRPA{BT72)
cusiomerservice@npa.org

hitps: fwwaw. nrpa. org/

Nationa! Soclety of Accountants for Cooperatives
136 South Keowee Street

Daylion, Ohic 45402

tol: 937-222-6707

fax; §37-222-5784

infobnsacoen.org

hitpi/iwww . nsacoon,org/
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North American Lake Managemant Society (NALVS)
PO Box 5443

Madison, Wi 53705

P {608) 233-2836

F (608) 233-3188

info@@nalms.org

hitp:www nalms oraf

Urban Land institute (UL}

1025 Thomas Jefferson Street, NW, Suite 500 West
Washington DC 20007

202.624.7000

hito-luft.oref
14,2 Other Housing and Related Organizations

American Seniors Housing Assoclation
https/fwww senlorshousing.orgl

Brookings
hitp:fwww. brookings eduw/

Habitat for Humanity
hitn/Anww. habitat.org!

Local initiatives Support Corporation (LISG)
hitp/www lisc.orgl

National ApartmentAssociafion (NAA)
hito: fiwww naahg . org/Pagesiwelcome. aspx

National Houshig Conference (NHC)
hitp/fwww.nho.orgs

National Multi-Housing Council {(NMHC)
It heww. nmbie.org/

Nationa! Housing Preservation Database
Wi e preservationdatabase.org/

National Low income Housing Coalition
hitp/mlihe.org/

NeighborWorks
hitp:wwwy.nw org/network/index. asp

Urhan [nstitute
httn: eeww . Urban, org/

.8, Department of Agriculture — Rural and Development
httptﬂwww,usda,qovfwnsfpoﬁaiiusdafusdahoma?navtvnemsu&navidmﬂuRAE. DEVELOPMENT

U.S. Housing Market Conditions
hitp:fwww. huduser orafportalfushme/home himl
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14.3 Selected Financial Services, Risk Management and Insurance

American Bankers Association
hitp//fwww.aba.com/default him

Consumer Finance Protection Bureau
hitp:weww.consumariinance gov/

Federal Housing Finance Agency
hitp-Hiwww fifa.govf

independent Community Bankers of America
hitp:/Awww,ichg,orgf

Mortgage Bankers Association of America
hifps/iwww.mba.org/

CPCU Society and American Institutes of CPCU

hitp/hwww.chousogiety.org/
htin: fAwww. alepcu orgl

Certified Insurance Counselor
hito: /e selc.comf

independent Insurance Agents & Brokers of America
hitp:Aveww Independseniagent. comydefauii.aspex

insurance institute for Business & Home Bafety
hitps:Awww. disastersafsty.org/

International Risk Management institute
hitoAwww rmi.comd

University of Colorado Natural Hazards Center

hitp/iwww . colorade edufhazards/

14.4 Selected Research Cenfers

Lusk Center for Real Estafe
Lniversity of Southern California
331 Raiph and Goldy L.ewis Hafl
Los Angeles, CA 80088-0620
phone: 213.740.5000

Fisher Center for Real Estate and Urban Egonomics
Fa02 Haas School of Business

University of California

Berkeloy, CA 94720-1800

phone: 510.643.6105

Center for Real Estate and Urban Economic Studies
University of Connecticut School of Business

2100 Hilslde Road, Unk 4041

Stores, CT 06269-1041

phone:; §60.486.3227
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Yaie Program for Nonprofils
Program on Nonprofit Organizations
Yale School of Management

135 Frospect Strest

New Haven, CT 085611

Shimberag Center for Housing Studies

M.E. Rinker, Sr. School of Building Construstion
College of Design, Construction & Planning
Universlly of Florida

203 Rinker Hall

P.O, Box 115703

Gainesville, Florida 326811-5708

Phone: 352.273-11082

Fayx, 352-382-4384

Email fhde-commente@shimbera ufi.edy

University of Georgia Risk Management & insurance Program
Terry College of Business

Braoks Hall

310 Herty Drive

Athens, GA 30602-8268

Tel, 708-542-8100

Fax, 706-842-.3835

Joint Center for Housing Studias
Harvard Unlversily

1033 Massachusetls Ave., 5th Floor
Cambtidge, MA 02138

phone: 817.485,7908

State of the Nation's Housing (Harvard University - Joint Center for Housing Studies) -Appendix
tahles inciude useful historic data on homsownership.

Lincoin Institute of Land Polley
113 Brattle Strest

Cambridge, MA 02138-3400
phone: 800,526.3873

Furman Center for Real Estate and Urban Policy
New York University School of Law

40 Washington Sguare South

Ste, 314-H

New York, NY 100121089

phone: 212,898,8713

Unliversity of North Carolina Center for Community Capital
The University of North Carolina at Chapel Hill

1700 Martin Luther King Jr, Blvd, Suite 128

CB# 3452

Chapel Hilt NC 27588.3452

Phone; 919.843.2140

Toll Free: 877.7683.2359

Email: gommunitycapital@unc.edu

Web: www coc.ung.edu
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Wharton Risk Management & Decision Processes Conter
500 Jon M, Huntsman Hall

3730 Walnut Street
Philadelphia, PA 18104
(215) 898-5688

Fax: (216) 573-2130

Reai Estate Center

Mavs Business School
Texas A&M University
2115 TAMU

College Station, TX 77843
phone: 878,845,203

James A. Graaskamp Center for Real Estate
University of Wisconsin

875 Universily Avenus

Madison, Wl 83706-1323

phone: 608,262.3531

University of Wisconsin Center for Cooperatives
427 Lorch Strest

Madlson, Wisconsin 53706-1503

Phone: (608} 262-39881

Fax: {608) 262-3251

infouwee wisc.edy
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Appendix One: Basic Types of Associations By Selected Characteristics
"Notes; There are links to many of the topies below in the body of the Facf Book,
1. Condominium: Key features and terms as follows:

) Statutory Basis

Creating a condominium requires a state enabling statute. The condorminium Is the entity or the asscciation,
The unit ie the home. Some states have adopted the Uniform Common Interest Ownership Act (UCIOA) which
allows for the creation of all three fypes of community associations (condominium, cooperative and planned
community} in a single statute.

{2) Common Elemernts

This is everything that is not the unit. You cannot have a condominium without common slements, Each unit
owner has an undivided interest In the assoclation's common elements as & tenant in common, Unlike 2
housing cooperative, with a single title holding entity, condominium common elemenis cannot be mortgaged
because they have no separale existence. Nevertheless, a condominium association can borrow money
usually by pledging the assessment (fee) revenue as collateral. The exact scope of the interface between the
units and the common elements, however, varles by enabling statute requirements and the plan of
development as detailed by the governing document drafter. See {8) following for a brief discussion of
condorninium Insurance.

(3 Unit Owner's Legal Interes!, Mortgages & Equity

The owneris referred o as a unit owner or a homeownar, Unit ownership is a real property interest and hence
fong term amortized morigages are avalable, The association may have a right of first refusal coupled with the
obligation to purchase the unit if i objects to the owner’s buyer as long as this objection does not interfere with
a mortgagee's interest, and other state and federal regulations. Condominium assoclations in manufactured
nousing are sublect to specialized underwriing, The vast majority of condominium units are not subject to
equity restriction on resale unless special development funding has been secured,

(4)  Key Allocations

The unit owner's allocation for expenses, liabifity and voting are usuafly tied to a unit’s percentage ownership in
the common elements aithough other measures are used. In most states, the amount of an owner's Habllity for
aninsursd losses Is imited to the owner's percentage interest in the commen elements - a single measure. In
terms of flood insurance ssues a notable exception 1o percentage ownership allocation ls the mannet In which
the National Flood Insurance Program (NFIP) views the calculation of flood Insurance Hmits,

(5} Governing Documents & Governance

The governing documents are the Declaration of Condominium and the Bylaws which are recorded in the land
records. Other terms and documents such as Trust {only in Massachusetis), Condominium Plan (Cailfornia)
and Master Deed are sometimes uged, The condominium comes into existence when the declaration is
recorded in the land records. The association usually is incorporated under some type of nonprofit or non-
businass state statute. The Plat, depicting the units and the commen elements, historically, has been a Metes
& Bounds survay.

A Public Offering Statement (POS) may be required as well as an Engineering Report for elther new
construction or a conversion. Most states require that an electlon among the owners fo turn over control from
the developer be held when elther (or both) a percentage of units is sold or after a specified period of time.

(6) Owner's Federal Tax Deductibility
Federal tax deductibility is provided for the unit owner’s payment of their own mortgage interest and real estate

taxes, If there is an overlay of a Special Tax District (8TD), then the STD assess ments paid by the owner
usually are tax deductible.
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(7} Condominium Tax Status

Federal taxes for the assoclation generally are paid under either Section IRC 528 using form 1420-H or under
Section IRC 277 using form 1120, Condominiums are not eligible for classification under IRC 501(c). Forthe
most comprehensive discussion of the taxation of all types of community sssociations, see the Homeowners’
Association Tax Library. State taxation also will apply. Generally, real estate taxes attach only to the unit
;mtess the common elements produce significant revenus, say, from club house rentals, a goif course and so
otth. \

{8 Condominium Finances

95.98% of condominium revenue comes from agsessments with the balance from interest on reserve funds
and related collections, Condominiums can and do borrow from lenders primarily by pledging thelr
assessments as an account recaivable. Except for Florlda and Calffornia, few states require that association
financlal repotts be subjected to an independent eview or audit. The Finandal Accounting Standards Board
(FASB) consolldated certain financial reporting requirements in 2009 in Seclion 972 of its Standards,
Generally Accepted Accounting Principles (GAAP) requlre acorual accounting and recormmend fund
accounting — at & minimum, an Operating Fund and a Reserve Fund. With the exception of a few states, most
assoclatlons are not subjected fo detailed reserve funding requirements, Recently, Fannie Mae and FHA have
stipulated certain reserve requirements. New Jersey is the only state that provides broad relief from what is
termed “double taxation” — the payment for a municipal-type setvice both In association assessments and
nroperty taxes. Several municipalities provide relief for scavengerfgarbage collection if paid for by the
assessment and by properly taxes.

{9 Condominium Insurance

Insuring the condominium is required by siatute in every state. The speoifics of the required insurance,
however, vary considerably. Regardless of the state statutory requirement, the governing condominium
declaration for every condominium typically requires levels of insurance, st a minimum, speciied by Fannie
Mae, Freddle Mac, FHA andfor VA, In terms of property protection, the crifical issues typleally involve the
degree to which both common elerments and units are insured. This ls discussed in the publications,

Community Association Insurance and G mmunity Association Rigk Management. A unit owner would
purchase an HO-8. Untll recently, an HO-6 was not reguired at closing for a morigage.

(10) FHA Programs

FHA programs Involving condominiums and unit owners Include Section 8, Section 203(b) and Sectlon 203(k).
Section 234(c), and Section 234(d) have been withdrawn and effectively are now part of Section 205(b). State
housing authorities often have thelr own programs. The FHA Condominium Processing Gulde released on 06-
30-2011 reguires more detailed specifications if an association can be approved by FHA such that a buyer can
obtaln FHA mortgage insurance, See also FHA Production Reports, FHA Single Family Loan
Performance, FHA Single Family Origination Trends Report and HUD/FHA Handboegks

(11)  Primary Trade/Professional Organization
“This is the Community Assoclations Institute (CAl).

(12)  Note: Site Condominium is comprised of detached single family homes submitted to a siate’s
condominium enabling statute, Site condominiums typleally are created fo accommodate zoning and similar

iand use regulations.

2, Cooperative: Key features and terms as follows:

{1} Statutory Basis

Creating a cooperative does nof require a state enabling statute and, in fact, there usually is no such statute.
Cooperatives are created by conventional real estate transactions although New York state (the Jocation of
prabally 85% of all housing cooperatives), certain other states, and states with the Uniform Common Interest
Ownership Act (UCIOA) provide an enabling framework for cooperatives, A single title holding entity typically
owns the cormmon elements and the unit.
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{2) Cominon Flements

This is everything that is not in the unit. The exact scope of the interface between the units and the common
slements varies primarily by the plan of development as detailed by the governing document drafier unless
FHA mortgage insurance, a regulatory agreement and a recognition agreement is involved, Recauss thersisa
single title holding entity, the cooperative Itself usually pays for the blanket morigage on the bullding and for
blanket real estate faxes for the bullding.

(3} Unit Owner's Legal interest, Mortgages & Equity

The unit owner is sometimes called a shareholder, cocperator or member, The owner usually has & personal
property interest in their unit aithough UCIOA permits enabling a real property cooperative. As a personal
property interest, long term amortized morigages are not avallable. The individual cooperators may have their
own separate morigages, sometimes called Share Loans which are obtained by pledging shares as security, if
there is a blanket building mortgage and Indlidual cooperator morigages, then there also is usually a _
Recognition Agreement fo ensure that both lender's and the cooperative’s rights and interests are detailed,
Typically, a shareholder has stock while a member has a membership certificate, The cooparative association
usuaily has a right of first refusal on admitting a new member without an obligation o purchase the unit if the
right Is exerclsed (unfike in a condominiumy), Cooperatives in manufactured housing are sublect to specialized
underwritng. Of the nearly 1,200,000 housing cooperative units, around 36% are limited or fixed equity in thelr
resale structure which means that the owner’s ability to capture equity at resale is resiricied. In New York,
cooperative unit sales also are subject to so-called “flip faxes” whereby the association takes some
percentage of the resale proceeds. See also Shared Equity Housing Cooperatives,

See also Fannie Mae Share Loan Reguirements

(4} Key Allocations
The cooperator's allocation for expenses and voting are usually tied to the number of shares owned or some
stated membership interest, Allocation of liabliity may be governed by state law or the governing documeits,

{6}  Governing Documents & Governance

These are usually called the Proprietary Lease (or Ocoupancy Agreement) with Bylaws although, if FHA
mortgage Insurance (or a state housing authority) Is Involved, there will be a Roguiatory Agreement and an
Information Bulletin. The cooperative always Is incorporated, New York has extensive disclosure and
regulatory requirements for both cooperatives and condominiums. Turnover from developer contrel may be
subject to FHA or stateflocal requirements (if any}.

{6 Cwner's Tax Deductibility :

Federal tax deductibllity is provided for the sharehalder's payment of thelr own (share loan) mortgage interest
and real estate taxes {f any) plus the allocable amount of the blanket mortgage Interest and bianket real estate
taxes. Untll 2008, a cooperator's tax deductibllity hinged on the cooperative meeting an 80/20 test ~ If more
than 20% of the cooperative’s revenue came from commercial sources, then the cooperator lost deductibility
for thelr portion of the blanket morigage interest and real estate taxes. The tax rufes have how changed such
that this possibility Is significantly reduced.,

{7} Cooperative's Tax Status

Housing cooperatives are taxed under IRC Section 216 subject to Sub-chapter T rules and they file g form
1120-C. State taxation also will apply. Cooperatives are not efigible for treatment under IRC 501(c). See the
Homeowner's Association Tax Library cited earlier and the National Association of Accountants for

Cooperatives.

{8) Copperative Finances

Most revenue is from assessments and interest on reserves. If the cooperative has a FHA Insured morigage,
then there are spedific financial reporting and reserve funding requirements. Ifthe cooperative is in New York
{and not FHA insured), then other standards apply, New York cooperatives also are funded by filp-taxes. Naw
York cooperatives long have required a “flip tax” when a unit is sold, i.e., a perceniage of the sale price has to
be paid by the seller at closing although some cooperatives requlre the “tax” from the buyer,
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{9) Cooperafive Insurance;

Cooperatives are insured much like condominiums, A major exception is the area of business income
insurance where cooperatives, like rental bulidings, need L.oss of Rents coverage. A cooperator would
purchase an HO-8 if required by the association.

{10} FHA Programs

FHA programs involving housing cooperatives and cooperators include Section 8, Section 202, Section
203{n), Section 243, Section 224{d}(3}) and 221(d¥4) as well as Section 224{d}{3) BMIR, Section 236 and
other Subsidized Multl-family programs. State housing authorities may have their own programs. Ses also
FHA Production Reports, FHA Sinale Family Loan Petformance, Fih Single Famlly Origination
Trends Report and HUD/FHA Handbooks.

(11}  Primary Trade/Professional Organization

The primary national organization for housing cooperatives is the Natlonal Association of Housing
Cooperatives. New York has fwo large cooperative housing organizations, the Council of New York
Cooperatives and Condominiums and the Federaflon of New York Cooperatives and Condominiums. Also, the
National Cooperative Bank is Influential in many ways besides lending to cooperatives.

3. Planned Community: Key features and terms as follows:

Note: A planned community is everything thatis nota condominiurm or cooperative. Alternative names
include homeowner association (HOA), property owner association (FOA), planned unit development (PUD)},
and townhouse association. As with all typas of community assoclation, however, a visual Ingpection can be
ralsieading and one must ook at the govering documents.

Key terms and features:

(1 Statutory Basis

In most states, creating a planned community does not require a state enabling statute, To the extent that
there is legal guldance or legal constraints on planned community development and operations, it comes from
Fannie Mae and Freddie Mac requirements. Some planned communities undertake exterior maintenance of
the homes and some 10% to 20% of planned communities are insured like a condominium or cooperative,

{2} Common Area

This is everything that Is not the home. A separate corporation owns the common area and the homeowner's
deed reguires mandatory membership in the planned community as detailed In the governing documents that
are recorded in the land records.  The scope of the common area and the homes is usually quife direct Inthat
there is no real property/ouilding Interface, asin a condominium or cooperative, between what is common and
what s owned by the association, Two homes with & common wall typloally are bound by a party wall
agreement. Leaving that aside, however, some plannad communities have assumed certain exterior
raintenance responsibiliies while ofhers assumed common area insurance obligations (ike a condominium or

cooperative),

(3 Unit Owner's Legal Interest, Mortgages & Equity

It is a rea! properly interest and, hence, similar to a condominium. Generally, there is no right of first refusal
when an owner selis their home. Planned communities in manufactured housing are subject to speclaiized
underwriting. Owner's equity at resale [s subject to market forces unless special funding is involved, in some
master planned communities with high-valued homes, there are equity recapture formulas simitar to New York
flip taxes payable to elther the association or a retated entity,

(4) Key Aflocations

The homeowner's allocation for expenses, flabliity and voting can be divided in different ways aspecially under
UCIOA,
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{5) Governing Documents & Governance

Govermning documents are typically the Declaration of Covenants, Conditions & Restrictions (CC&Rs) and the
Bylaws with the association incorporated under some type of non-business state statute. The planned
community comes Into existence when the declaration is recorded. The Plat deplicts the common area. A
Public Offering Statement may be required. Turnover is patterned after condominiums, but it usually is not
subject to statute. In most states, {he main pressure for governance criteria comes indirectly from either
Fannle Mae or Freddie Mac requirements,

(8) Owner's Federal Tax Deductibility

Deductivility Is provided for the unit (home) owner's payment of their own mortgags interest and real estate
taxes. If there s an overlay of a special tax district (STD), then assessments paid o the district usually are fax
deductible.

{7} Planned Community’s Tax Status

Federal taxes for the association generally are pald under either Section IRC 528 using form 1 120-H or under
Section IRC 277 using form 1120, Under certain circumstances, planned comynunities are eligible for
dassification under IRC 501(c) typically as 801(c){4) or 501(e)(7). For the most comprehensive discussion of
the taxation of all types of community associations, see the Homeowner's Association Tax Library. State
taxation also wil apply. Generally, real estate taxes attach only to the unit unless the common areas produce
significant revenue, say, from club house rentals, golf courses and so forth.

(8) Pianned Communify Finances

Like condominlums, assessments account for most of the revenue, Since most planned communities have
little common property (with amenitles), reserve funds vary substantially and therefore so does interest Income.
While FASB 972 has financial reporting requirements for planned communities, there is litle ¥ any kind of state
regidation, _

{9) FHA Programs

Baslcally, there are no FHA programs nvolving the planned community per se although homeowners may
hanelt from EHA Section 8, Section 203(b), and Section 203(K). State housing autharities often have their
own programs for home morigages which can be used in planned sommunities, See also FHA Production
Reports, FHA Single Family Loan Performance, FHA Single Family Origination Trends Report and
HUD/FHA Handbooks

{10}  Primary Trade/Professional Organization
This Is the Commmunity Assoclations Institute (CAR.
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Appendix Two; Comparing Community Associations to Other Entities
5 Gategory | - Entities | - Yea
1, Private Non«Profit Organizations
1.1 801{e)(3) Public Charitlas 1,050,318 §8.08% 2014
1,2 B01£6)(3) Private Foundations 101,568 6.68% 2014
1.3 501{o) Other 369,176 24.27% 2044
Total 1,521,062 100.00%
As a Percentage of Al Entllies £.36%
2, Governmental Unils 2012
21U.8 | 1
2.2 States 50
2.3 Local
1. County 3,034 3.40%
2, Municlpal 18,522 21.92%
3. Township & Town 16,364 18.38%
4. School Diskrict ) 12,884 14.47%
§, Speclal District 37,203 41.78%
Total for Local 28,004 89,004
Total 89,065 | 100.00%
As 8 Percentage of All Entilies 0.31%
3. Businessas 012
3.1 Gorporations 5840821 22.10%
3.2 Partnerships 3,288,561 12 82%
3.3 Nonfarm Propristorships 23,553,860 £$9.16%
Total 26,438,000 100.00%
As a Percentage of All Enlitiss 83.15%
4. Community Associations 333,800 2014
As a Porcentage of All Enfilies 1.18%
Total Entities 28,378,707 100.00%
Sources!
1. National Center for Charitable Sfatigtics
2. IRS8 2012 varlous tax return reports
3. Treese, Association Data, Inc., private files
4, FCAR, 2014 Statistical Brief
5, 2012 Census of Government
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About the Foundation for Community Association Research

The Foundation provdes authoritative research and analysis on community assoclation frends, issues and
operations. Our mission is to inspire successful and sustainable communities. We sponsor needs-driven
research that informs and enlightens all community association stakeholderg-

community association fesidents, homeowner volunteer leaders, community {,ﬁ'f;@
managers and other professional service providers, legislators, regulators and the romparoNFOR £ N
media, Our work s made possible by your tax-deductible contributions. f,j“g“g’ “e“"gjif Ch

Your support Is essentlal to our research. Visl www. cairf.org or e-mail
foundation@caionine.org .

Ahout Community Associations Institute (CAl)

Community Assoclations Institute (CAI) is an intemational membership organization dedicated to bullding
better communitles, With more than 33,000 members, CAl works in partnership with 60 chapters, including a
chapter in South Afiica, as well as with housing leaders in a number of other countries, Including Australla,
Canada, the United Arab Emirates and the United Kingdom. CAl provides information, education and
resources to the homeowner voluntesrs who govern communities and the professionals who supportthem.
CA! members include association board members and other homeowner leaders, community managers,
association management firms and other professionals who provide products and services to assoclations,

CAl serves community associations and homeowners by:
» Advancing excellence through seminars, workshops, conferences and education programs, most of
which Jead to professional designations for community managers and other industry professionals,
« Publishing the largest collection of resources avallable on community

association management and governance, including website content, .
books, guides, Common Ground magazine and specialized hewsletters, 'ﬂﬁ H@
» Advocating on behalf of common-inierest communities and industry X,
professlonals before legisiatures, regutatory bodies and the courts. Communlty
« Conducting research and serving as an International dlearinghouse for ASSOCIATIONS INSTITUTE

information, innovations and best practices in community association
development, governance and management.

We believe homeownsr and condominium associations should sirive to exceed the expectations of their
residents, We work toward this goal by identifying and meeting the evolving needs of the professlonals and
volunieers who serve associations, by belng a trusted forum for the collaborative exchange of knowledge and
information, and by helping our members learn, achleve and excel. Our mission is to inspire profassionatism,
effactive leadership and responsible citizenshlp—ideals reflected in associations that are preferred places to
sall homs, Visit www.caionline.ord or call (888) 224-4321,

For suggestions, additions, or updates to this Communily Assoclation Fact Book State Page, please e-maif
foundation@ealonline.org.

Ve
Y
FOUNDATION FOR /’\\&

research

8402 Arfington Bivd,, Sulte 506
Fails Church, WA 22042
www.calrf.org
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Residential Community Associations:
Private Governments -
in-the Tatergovernmental System ?

| With Papers from u Policy Conference
o Sponsored by the -~ .
U,8. Advisory Commission on Infergovermmentad Relations




