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1 THE COURT: That's right. That's what it was.

2 And that's a previous statute. Okay.

3 MR. TAGGART: And to be able to do it. And

4 that gives those rights more protection.

5 So that was the point. I think, you asked

6 Ms. Caviglia a question about that, and she had a

7 response in her rebuttal as well. So that, I mean we

8 did, we did discuss this point. But, you know, that's

9 what I recall.

10 THE COURT: Okay. Any comment?

11 MS. CAVIGLIA: For the response on that, the

12 State Engineer has -- there's different types of

13 forfeiture. There are the four-year letters of

14 forfeiture under the statute. And then, based on if you

15 look at the legislative history in that section and the

16 way it's worded, forfeitures for rights that have not

17 been utilized for more than five years, the State

18 Engineer's position is they can forfeit those without

19 doing the letter.

20 So there's a slightly different argument

21 whether or not it's the four-year under the basins that

22 have the -- they do groundwater checks, and they see

23 who's pumping and not pumping. Those are slightly

24 different than long forfeiture cases, which the State

25 Engineer does believe, based on the legislative history
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1 and the language of that statute, they can do without a

2 letter.

3 THE COURT: Right. And that --

4 MS. CAVIGLIA: We're not here today on that.

5 THE COURT: And that -- correct. But it's

6 clear that the State Engineer went on abandonment

7 because it was -- they were not within the timing of

8 sending out a forfeiture notice. Yeah, I remember that

9 well.

10 Okay. Do you care to argue any more, any other

11 particular points?

12 MS. CAVIGLIA: There's just a few little

13 strike-throughs that the State Engineer included in some

14 of the language that petitioner included. On some of

15 the case law, he refers to a bright-line rule in

16 section -- on page six and seven, "And the evidence

17 doesn't support the finding of abandonment." We didn't

18 like the language "bright-line rule." We don't believe

19 it is a specific bright-line rule.

20 He also discussed "An intent to abandon is a

21 subjective element." In the case law, there's no

22 discussion of subjective intent. So we struck that out

23 as well.

24 On page eight, something similar, "The Ninth

25 Circuit, while applying Nevada state law, has held that
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1 the following factors should be considered." The State

2 Engineer is asking, or requesting that it change to "may

3 be considered." Mainly because those were -- it's not

4 the same as groundwater, surface water, so we thought it

5 should be a "may."

6 THE COURT: "May be" versus "must be"?

7 MS. CAVIGLIA: "Should be."

8 THE COURT: "Should be." This reminds me of --

9 MS. CAVIGLIA: Yeah.

10 THE COURT: Yeah.

11 MS. CAVIGLIA: Just little things. The

12 majority of the strike-throughs were based upon the

13 judicial notice and the using of the prior rulings of

14 the State Engineer.

15 So, I believe, that would be it. Your Honor.

16 Oh, and there's one final thing. On the

17 conclusions of law, petitioner has asked that this Court

18 grant the application for the change, the change

19 application. The State Engineer does not believe that

20 is appropriate.

21 The application itself was never reviewed by

22 the State Engineer's Office. The State Engineer's

23 Office is required to use best scientific studies. It's

24 required to look at the actual application. The State

25 Engineer's Office never got to that step. They chose.
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1 decided that it was abandoned prior to looking at the

2 application.

3 So we do not believe that this Court can just

4 grant an application without having the State Engineer

5 review it, ensure that it is proper based on what it has

6 been provided for.

7 THE COURT: So, in a sense -- well, I'm not

8 putting words in your mouth. I don't mean it. But am I

9 incorrect in this conclusion, that the abandonment issue

10 was decided before the application was looked at?

11 MS. CAVIGLIA: Yes, Your Honor. And if you

12 look at the ruling, that's what the State Engineer did.

13 They looked at whether or not this was a vested right.

14 They found it was. They looked at whether that vested

15 right continues to this day. And they said, no, it

16 wasn't. And because of that, this isn't a merits of the

17 application that were looked at. It was deemed

18 abandoned before the merits were actually reached.

19 So, and the State Engineer believes that this

20 Court should remand it back to the State Engineer's

21 Office to look at the application, ensure that's in the

22 proper format, ensure that it doesn't affect other users

23 in the area, and then grant the application if it's

24 required, or it meets all of the standards.

25 THE COURT: Well, do I order them to grant the
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1 application?

2 MS. CAVIGLIA: If the order -- well, and that's

3 the question --

4 THE COURT: Prior to their review? I'm doing

5 the same thing that they did, in a sense, on the

6 application.

7 MS. CAVIGLIA: Yeah, if you order them to grant

8 the application, it'll just be granted without any

9 review of whether it affects other surrounding

10 groundwater users, if -- there's a list under the

11 statute.

12 THE COURT: M-hm (affirmative).

13 MS. CAVIGLIA: I believe, it's 533.370, that

14 discusses what the State Engineer has to find to grant

15 an application.

16 THE COURT: Interesting. What does that do to

17 the argument, your argument number two, "Not based on

18 the evidence; so, therefore, the Engineer's decision is

19 arbitrary and capricious"? Do you see what I mean?

20 MS. CAVIGLIA: And, I think, it would be

21 slightly different if this case was based on the merits

22 of the application itself, and that the State Engineer

23 never got into those merits.

24 THE COURT: All right.

25 MS. CAVIGLIA: And, I think, that's where it's
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1 slightly different, is the State Engineer hasn't gone

2 through that checklist for every single item to make

3 sure that this application is appropriate.

4 THE COURT: Any comments?

5 MR. TAGGART: Yeah, just a couple, is that it

6 is a bright-line rule. I guess, we just disagree on

7 that.

8 Again, when I clerked for the judge, and I

9 listened to him rule, I went back and wrote an order.

10 And I heard you talk about, for instance, that

11 this is like a crime, this is like a -- you got to have

12 the physical and the mental aspect of -- that's the

13 subjective intent. All right. What I heard you say is

14 this is just like, I don't know if it was murder or

15 something, some kind of criminal case where you've got

16 the mens rea, and you've got the -- you've got the

17 physical act.

18 And so that's where the subjective intent idea

19 came from. Because it is. That's what it is. You've

20 got to have the physical act of nonuse plus the intent

21 to abandon. That's a subjective element.

22 And I don't think "may" versus "should." I

23 think, it should say "should." I think, that's what the

24 Ninth Circuit said.

25 You know, what are we going to do? Is the
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1 State Engineer forcing ray client to appeal, spend, you

2 know, lots of raoney, and now he has to go back to the

3 State Engineer, the sarae person that just got reversed,

4 and the State Engineer gets to take another shot at hira?

5 And that, that's not just. The State Engineer

6 had his opportunity to look at this water right

7 application. And, and he found that the water, it was

8 valid, and then he found that it -- at first, and then

9 he found that it was abandoned.

10 So now we're going to go back to the State

11 Engineer and let hira take another cut at this. And that

12 really worries ray client. How long is it going to take?

13 Is it going to be another year before we find out from

14 the State Engineer what his review is of that

15 application? Is he going to just throw out sorae raore

16 roadblocks because he doesn't like the way this Court

17 ruled on this case?

18 That's, that's the concern we have, that we

19 went through all of this. Let's just get it done. Let

20 the guy use his water. He has a vested water right. He

21 should be able to use it however he wants. And the

22 State Engineer shouldn't be able to put up roadblocks to

23 hira being able to use that water.

24 THE COURT: Mra. 1 going to call it. I'll say

25 it for the record. Water right, water rights, double
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1 jeopardy, if I send it back to the State Engineer to

2 have -- have you, I mean with your fertile mind,

3 sincerely -- and this is not criticism. I really

4 sincerely mean that. But, again, 26 years on the bench,

5 and it is a bright line, I did give that subjective act

6 and intent, the criminal subjective act and intent.

7 I'm going to, I'm going to make a call right

8 now, because I think it's the right thing to do.

9 MS. CAVIGLIA: Your Honor, may I just respond

10 really quickly?

11 THE COURT: Sure.

12 MS. CAVIGLIA: Vested right claims, if they

13 want to change the location of the use, have to go

14 through the State Engineer's office and get an

15 application. Even though they are vested, and they do

16 have their water rights, they do have to go through and

17 make sure that there's not domestic wells being

18 impacted, other users are being impacted. And that's

19 what, I guess, our concern is.

20 If Mr. -- or St. Clair wanted to use the water

21 in the well that it's currently -- was found to be a

22 vested water right, we'd have no problem. However,

23 they're not doing that. They want to move the water.

24 And because they want to move the water, impacts to

25 other people, that aren't here today, not the State
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1 Engineer, but other property owners, could be impacted.

2 And that's why, I think, the State Engineer is

3 concerned about having the Court just grant the

4 application without looking at the merits.

5 THE COURT: Okay. And thank you for that.

6 I don't remember, I don't remember in the

7 hearing that -- did it come up, as far as moving? I saw

8 where it looked like the well was abandoned, you know,

9 according to the State Engineer. But are we talking

10 about

11 MR. TAGGART: Well, we showed you an aerial

12 photograph, and you looked at that.

13 THE COURT: Where it was at one time, and.

14 MR. TAGGART: And, and, you know, there's

15 nobody else out there, for one thing. I think, you

16 could tell from the aerial photograph, we're out in the

17 middle of rural Nevada here.

18 And, you know, we went over and over this rule,

19 533.085. It says that there's no statute that can

20 impair a vested right. Very, very simple. In 1913, the

21 Legislature put that rule in there.

22 THE COURT: M-hm (affirmative).

23 MR. TAGGART: And they put it in again, with

24 respect to groundwater rights, that you cannot impair a

25 vested right.
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1 And so to apply, you know, these change

2 procedures, I think --my client applied, applied to the

3 State Engineer, but he's getting the runaround now. And

4 he should get the right to use his water.

5 I mean, again, we're now going to hit another

6 irrigation season. And, and is he going to be able to

7 get to use his water this irrigation season? And I'm

8 afraid not if, if this goes back to the State Engineer

9 for him to reconsider the application and go through all

10 those steps. We're going to have one more season of not

11 being able to use his water.

12 THE COURT: Okay. And thank you very much for

13 your arguments. I thought they were, they were -- this

14 is an interesting case. And it seems to me that I'm --

15 I'm ready to make a ruling based on today's objections.

16 Objection number one, taxes and assessment

17 issue and that newspaper issue, is the objection is

18 overruled. Both of those, the tax issue and the

19 newspapers, were supplied by the petitioner.

20 And in regards to number two, I am overruling

21 the objection. I certainly don't want to offend. But

22 those are just words of art, "arbitrary and

23 capricious." And I do believe that the State's, State

24 Engineer's decision to not grant, based on abandonment,

25 is an incorrect, wrong decision.
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1 In regards to the forfeiture versus abandonment

2 issue, I'm overruling that objection. I think, it is a

3 bright line. I think, I'm the one that brought up

4 subjective only in the sense of an example. And "should

5 be" is the words I'm using.

6 Now, I'm prepared to sign the order given to me

7 by Mr. Taggart, as I've read it numerous times. And

8 after the hearing this afternoon, I'm going to sign the

9 order that was given to me about the middle of March, or

10 that kind of thing. I have it.

11 Do you have that order, Ms. Caviglia?

12 MS. CAVIGLIA: I do. Your Honor.

13 THE COURT: And that's the one that you

14 delineated that you objected to, and so on, correct?

15 MS. CAVIGLIA: Yes.

16 THE COURT: I just want to make sure we're on

17 the right page.

18 But number three on the order, the State

19 Engineer is directed to grant application number 83246T,

20 correct?

21 MS. CAVIGLIA: Yes.

22 THE COURT: Number two, ruling 6287 is

23 overruled, in part, to the extent it declares V-010493

24 abandoned.

25 And then number one, the ruling 6287 is
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affirmed, in part, where ruling 6287 determines that

St. Clair has a vested water right, under V-010493.

All right. I'm dating it today. I'm signing

it April 11th, 2016.

And, Ms. Clerk, you go ahead and file this in,

and supply a copy to each counsel.

THE CLERK: I can't file it for Humboldt

County.

there

THE COURT: Oh, that's right. That's right.

THE CLERK: But I can --

THE COURT: But I'll get it to --

THE CLERK: I can make sure it gets sent up

THE COURT: Can you, can you send it up? And

this recording will be sent up, also. Go ahead, send

that up to Humboldt County. And I've got the clerk's

name that initially contacted me, so. I think, her

name's Tammy. But I'll get that to you.

THE CLERK: Okay.

THE COURT: Back, it's on my cell phone.

Thank you very much for your time. And good

luck to all of you. And I will maybe see you.

*****

(The Hearing on Proposed Orders adjourned at 2:23 p.m.)

-oOo-
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1 CARSON CITY, NEVADA, MONDAY, APRIL 11, 2016, 1:42 P.M.

2 -oOo-

3 THE COURT: Okay. I want to, I want to thank

4 you for coming, both of you. And I want to thank Angela

5 of the District Court and the clerks for this room.

5 We're on the record in Rodney St. Clair,

7 petitioner, vs. Jason King, Nevada State Engineer,

8 Division of Water Resources, Department of Conservation

9 and Natural Resources. And this is CV 20112 in the

10 Sixth Judicial District Court of the State of Nevada, in

11 and for the County of Humboldt.

12 We're doing this in Carson City because the

13 Attorney General's Office is in Carson, represented by

14 Ms. Justina Caviglia. And Mr. Paul Taggart, excuse me,

15 is also an attorney in Carson City, representing the

16 petitioner.

17 My name is Steve Kosach. I'm a Senior Judge

18 for the State of Nevada.

19 And we're here based on the State's,

20 respondent's objection to petitioner's proposed order.

21 Now, when I heard this case in January of 2016,

22 I declared the what I thought was the law at that time

23 as far as the issue of the primary issue of abandonment.

24 And I found that there was no abandonment and,

25 therefore, found in favor of the petitioner. I asked

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 Mr. Taggart to prepare an order overruling the State

2 Engineer's ruling 6287. And then the State filed

3 objections to the petitioner's proposed order. So

4 instead of signing that order that Mr. Taggart prepared,

5 I wanted to hear the objections. And that's why we're

6 here today.

7 So I just, I met informally with the attorneys

8 right before the hearing started this afternoon. And I

9 asked Ms. Caviglia to state her objections for the

10 record. And each, each one will be responded to,

11 either -- well, I wouldn't say each one.

12 It depends on what you want to do, Mr. Taggart,

13 in response. If you want to respond to everything,

14 that's fine. If you want to respond to each one, that's

15 fine, too. Because I'll sort them out.

16 I have a copy of the objections to

17 respondent's -- to the proposed order. I'm ready, after

18 all of that.

19 Ms. Caviglia, please.

20 MS. CAVIGLIA: Thank you. Your Honor.

21 Just for preliminary, Mr. Taggart did provide

22 us with the proposed order. We responded and sent him a

23 copy of the order with our strike - through and language

24 that we were -- did not agree on. At that point,

25 Mr. Taggart submitted it to the Court, and we did

SHANNON L. TAYLOR, CCR, CSR, RMR
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1 provide the objection to the Court. And I'll go through

2 page by page with the objection, and it's sort of set

3 out that way in the objection as well.

4 The first objection that the State Engineer

5 brought forth in its objection to the proposed order is

6 on page two and page three. In the facts and procedural

7 history of this matter, Mr. Taggart listed a number of

8 following facts that supported the State Engineer's

9 decision. However, when you look at numbers four and

10 five, one was the lack of evidence of the payment of

11 taxes and assessments, and the next was newspaper

12 articles.

13 If you read the ruling itself, the State

14 Engineer did not rely on the newspaper articles. And

15 there's no mention at all of payment of taxes and

16 assessment fees that was put into the ruling.

17 So even though Mr. Taggart had provided the

18 newspaper articles to support the vested water rights

19 claims, those are specifically, in the ruling,

20 discounted by the State Engineer. And that's on the

21 State Engineer record of appeal on page six. The State

22 Engineer found that the newspaper articles do not help

23 establish perfection of a vested right.

24 So we don't believe that that should be listed

25 here, because that was not used by the State Engineer in

SHANNON L. TAYLOR, CCR, CSR, RMR
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1 its ruling.

2 THE COURT: And when you say not listed here,

3 you mean - -

4 MS. CAVIGLIA: In the final order.

5 THE COURT: -- in the proposed order?

6 MS. CAVIGLIA: In the proposed order.

7 THE COURT: Okay. Mr. Taggart, can you respond

8 to that?

9 MR. TAGGART: Yes, Your Honor.

10 THE COURT: Four and five, if you will. Pay

11 taxes, failure to pay taxes and newspaper articles.

12 MR. TAGGART: The -- for the record, Paul

13 Taggart on behalf of Jungo Ranch and Rodney St. Clair.

14 The State Engineer did review those pieces of

15 evidence in his -- in his ruling. Those were pieces of

16 evidence that were supplied by particularly the

17 newspaper articles that were supplied by my client to

18 the State Engineer, and he did review them when he made

19 his decision, and he described why they were or were not

20 relevant. So that's why we put it in there, because it

21 was something that he relied upon.

22 And with respect to the failure to pay taxes

23 and assessment fees, the State Engineer, if -- they're

24 saying now that he didn't rely on that. I mean he made

25 a finding of abandonment. And in order to make a

6
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finding for abandonment, he has to make a determination

about whether taxes or assessments were paid. So that

would have been their position regarding that point.

THE COURT: Okay. Thank you.

Ms. Caviglia.

MS. CAVIGLIA: Further on, on page three, and

it goes more towards the first section on the judicial

review, there's a sentence, "Notably, this declaration

of abandonment was the first in time Nevada history that

the State Engineer declared a vested groundwater right

abandoned."

It goes to the section on St. Clair's request

for judicial notice and further on in the order -- oh,

where is it? The section on the State -- on page 11,

"The State Engineer's declaration of abandonment was

arbitrary and capricious because he applied the wrong

rule of law."

Both of those sentences are based upon

petitioner's argument that the State Engineer was

arbitrary and capricious because this ruling had

diverted from prior rulings of the State Engineer. It

also is based upon request for judicial notice and an

objection to that judicial notice. That was not heard

by the Court. Although it wasn't heard by the Court,

and it wasn't stated by the Court, petitioner did
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1 include it in this, his order. And I'm not sure it was

2 actually even relevant to this ruling. The Court did

3 not specifically state that day that the decision for

4 arbitrary and capriciousness was based upon prior

5 rulings of the State Engineer.

6 This ruling does talk about the case law

7 regarding the State Engineer is not bound by stare

8 decisis, but then switches it to make the finding for

9 arbitrary and capriciousness based upon the State

10 Engineer diverting from whatever rulings were in the

11 past.

12 I don't believe that's what the Court ruled

13 upon. When I looked at the recording, it's not clear

14 that that was what the Court ruled upon. Mr. Taggart

15 has used it in his argument. However, I'm not sure

16 that's what this Court based, was based upon. And based

17 upon my understanding of the Court's ruling, based upon

18 the case law, it was clear that the Court didn't even

19 need to go to this depth.

20 Petitioner did include this, based upon his

21 argument --

22 THE COURT: And what does "this step" mean,

23 "this step" mean to you, Ms. Caviglia? I just, I just

24 got lost in the sense of "this step."

25 MS. CAVIGLIA: I don't think he -- the looking

SHANNON L. TAYLOR, CCR, CSR, RMR
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1 at prior rulings of the State Engineer's Office would be

2 required by this Court to find the rulings that -- or

3 based, was based upon what this Court ruled upon. It

4 was clear by your order that you were basing it on the

5 evidence and the case law, and that was presented to

6 you, not based upon prior rulings of the State Engineer.

7 THE COURT: 1 think, there was only one

8 reference. And I'm really trying to be careful to not

9 argue. But because, in a sense, we are arguing about

10 what should or shouldn't be in, I'm going to respond.

11 So let's put it that way.

12 This ruling -- or, no, not, not my ruling. The

13 State Engineer's ruling, according to Mr. Taggart's

14 pleadings, is the first time in the history of the State

15 of Nevada that the State Engineer ruled that there was

16 an abandonment.

17 Am 1 correct with that, with the facts as we

18 know in this case, am 1 correct with that statement?

19 MR. TAGGART: Abandonment of a underground

20 vested water right, yes, first time.

21 THE COURT: An abandonment of an underground

22 vested water right. So 1 took that, in the hearing and

23 in the exhibits you showed, Mr. Taggart, in the hearing,

24 and -- and, as you called it, stare decisis -- along

25 with Ninth Circuit court cases, 1 took that as history

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 to the point where it was only illustrative of, Judge,

2 this is the first time this has ever happened, see how

3 wrong it is?

4 Do you see what, do you see what I'm saying?

5 That's my, that was my conclusion. So, in a sense, I'm

6 not --my conclusion of what Mr. Taggart was arguing.

7 In a sense, I'm not bothered by it. Why is the State

8 bothered by it? Does it make the State Engineer look

9 bad or something?

10 Do you see what I'm saying? I'm getting -- I

11 don't mean to get personal, but I want to know why the

12 objection's there.

13 MS. CAVIGLIA: I think, there's -- there's a

14 fine line between the first time in history and the

15 stare decisis argument. The State Engineer is concerned

16 about his prior rulings being used against him, because

17 that's specifically what Desert Irrigation says cannot

18 be done.

19 So whether the State -- and, I believe, that's

20 what Mr. Taggart was putting forward was the State

21 Engineer's prior ruling should be used against him to

22 show that he was being arbitrary and capricious. And

23 that is how we read this section, not that this was the

24 first time this has happened.

25 THE COURT: Okay. All right.

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 MS. CAVIGLIA: And that's how we have taken it.

2 That's how he's pled it in other cases as well. And

3 that's where the State Engineer is concerned. Because

4 Desert Irrigation is very specific. Stare decisis

5 cannot be used against the State Engineer, not ruling as

6 we have in prior rulings, is not arbitrary and

7 capricious. 1 believe, it's in my objection. And

8 that's where the fine line is from where using it for

9 it's never happened before, but, and then switching it

10 so that the prior rulings of the State Engineer's Office

11 are now arbitrary and capricious.

12 So that, we took it as the latter, not as how

13 you've stated it. Your Honor.

14 THE COURT: Interesting. 1 don't care how you

15 presented it, Mr. Taggart. You already know how 1 took

16 it. But do you have -- 1 mean 1 can, 1 can kind of

17 understand, if we're setting precedent. It's the first

18 time in history, right? If we're setting precedent, 1

19 can understand where the State's going if they

20 interpreted it as being against previous orders.

21 Do you see, do you see what 1 mean?

22 But it's a conclusion that 1 came to, based on

23 all the evidence, and it was not a difficult conclusion.

24 There was no abandonment.

25 So please help. When 1 say "help," can you

SHANNON L. TAYLOR, OCR, CSR, RMR
(775) 887-0472

11

JT APP 766



TRANSCRIPT OF HEARING ON PROPOSED ORDERS, 04-11-2016

1 understand the interpretation by the State?

2 MR. TAGGART: No.

3 THE COURT: Okay. Please tell me.

4 MR. TAGGART: I think that the State Engineer,

5 or his office, knew exactly what the law is, and they

6 applied it intentionally incorrectly. That's what I

7 think. And that's why the Ninth Circuit decision was so

8 important, because they were a party in that case, and

9 they argued the exact same position we argued in this

10 case.

11 I think, my client has had to spend --

12 THE COURT: "They" meaning the State?

13 MR. TAGGART: The State Engineer. I think, my

14 client has had to spend a tremendous amount of money in

15 this case because the State Engineer did not follow the

16 law, and the law was absolutely clear. If you remember,

17 there was this interfarm transfer exception. That does

18 not apply in this case. And they took that rule, and

19 they know that rule doesn't apply in general across the

20 state, and they applied it in this case.

21 I stated during oral argument that stare

22 decisis does not apply to the State Engineer. I

23 recognize that. But that doesn't mean the State

24 Engineer can make decisions one way in one case and

25 another way in another case without being called to task

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 for it. That means that if he has a history of making

2 decisions one direction, and he decides to change his

3 mind, he has to explain it to the court. It doesn't

4 mean he's bound by his prior precedent. But if he

5 changes his mind without any reason, that is arbitrary

6 and capricious.

7 And the Supreme Court of this state has been

8 very frustrated with the State Engineer's failure to

9 have regulations and clear direction on how he acts.

10 And for him to be able to just simply say, "I can do it

11 however I want, whenever I want. You, Judge, can't look

12 at my prior decisions to see how I've handled these

13 situations in the past," that is in -- that's improper.

14 There's no, there's no law books on the wall

15 that give us history of how the State Engineer has

16 handled abandonment in the state of Nevada. There's

17 just one, maybe two cases in the Nevada Supreme Court.

18 But we have scores of rulings from the State Engineer

19 over the last 50 years of how the State Engineer's

20 Office has dealt with it. Why doesn't the State

21 Engineer want a court to be able to see that? Why don't

22 they want a court to review that to see how the State

23 Engineer has applied these same principles in other

24 cases?

25 And so this notion that somehow stare decisis

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 doesn't apply to the State Engineer, I get that. That's

2 not what we're talking about. We're talking about

3 arbitrary and capricious. If you do it one way for an

4 entire set of decades, and then you decide to change

5 your mind, I'm entitled to put on that pattern of how

6 they've done it. Then they have to explain why they've

7 changed their decision and their path. And if they

8 can't do that, if they can't establish a reasoned

9 decision for that, then that's arbitrary and capricious.

10 And that's what we did. And that's why we put

11 it in the prior rulings. And that's why, that's why we

12 think the prior rulings are important to support the

13 decision of this Court.

14 THE COURT: Is there any issue by the State

15 with Mr. Taggart arguing Ninth Circuit cases, and that

16 type of thing, any issue with that?

17 MS. CAVIGLIA: Well, the Alpine and Orr Ditch

18 are slightly different. They are decree cases. They

19 are handled -- they are surface water cases. They do

20 require taxes and assessments. Groundwater does not.

21 So they're slightly different.

22 For example, the surface water, under the

23 Alpine decree, TCID requires payment of assessments.

24 That's where that language comes from in abandonment, is

25 because they are required to pay assessments. So if

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 they don't pay assessments, then it's different than a

2 groundwater situation. Groundwater, there are no

3 assessments to pay.

4 So they are slightly different factually than a

5 traditional underground vested groundwater case. They

6 are decree cases. They are river cases. They do focus

7 on Nevada law, but more so for the surface water, less

8 the groundwater.

9 THE COURT: So you're saying that, that

10 Mr. Taggart applied surface water cases instead of

11 groundwater cases in the hearing, or in the evidence?

12 MS. CAVIGLIA: It's a little different.

13 There's not a lot of case law on this. So the only case

14 law we have is the surface water cases with the

15 abandonment. So that's where that language does come

16 from, is the Ninth Circuit. And Alpine and Orr Ditch

17 are both surface water decreed cases.

18 THE COURT: Mr. Taggart.

19 MR. TAGGART: Your Honor, those are the cases

20 they cited to in the ruling. When they ruled that my

21 client's water right was abandoned, they relied upon the

22 Ninth Circuit holdings on abandonment and the statements

23 in those cases about what the law of abandonment is.

24 So we have to be able to explain what the Ninth

25 Circuit meant when it made those statements.

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 And the fact it's surface water versus

2 groundwater, that doesn't make a difference. The point

3 is that you look for facts surrounding the use of the

4 water over time. And sometimes that's taxes, and

5 sometimes it's assessments.

6 If there's no assessments because it's not an

7 irrigation district, fine, that's not an issue. But

8 taxes are. There was never a finding that this land or

9 water rights had been -- you know, that someone had

10 failed to pay taxes. If somebody had failed to pay

11 taxes, it would show an intent to abandon. The lack of

12 that type of evidence is part of that surrounding

13 circumstance.

14 So, again, the Ninth -- what we put in the

15 request for judicial notice was the State Engineer's

16 brief to the Ninth Circuit, in the case that they cited

17 to in the ruling, we put in the ruling on remand that

18. the State Engineer entered after the Ninth Circuit made

19 that decision. And then we put in the Ninth Circuit

20 brief of the State Engineer to defend that ruling on

21 remand.

22 So there was the State Engineer's brief to the

23 Ninth Circuit before it made the decision, their ruling

24 after the decision, and their argument in support of

25 that ruling on remand. And they all point to what the

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 real meaning of that provision was that they're relying

2 upon in this ruling.

3 And we ask that you take judicial notice of

4 that. I thought you did. We were talking about it in

5 the oral argument. And it was something that I referred

6 to extensively. I can't even understand how anyone

7 could argue that it can't be judicial notice. It's an

8 official document of the Ninth Circuit or the State

9 Engineer's Office. So.

10 So that's why that was in the proposed order,

11 because we assume that that was part of the decision

12 that the Court had made.

13 THE COURT: Throughout the years, just in

14 regards to that last thing -- I have two things to say,

15 but the latter is judicial notice, the latter of the two

16 things I have to say. Did I ever say at any time, "I'll

17 take judicial notice of that"?

18 MS. CAVIGLIA: Not --

19 THE COURT: I don't think I did.

20 MR. TAGGART: I don't believe so.

21 THE COURT: Okay. I will say it now. I will

22 take judicial notice of it.

23 And it's interesting, because -- and I'm going

24 to elucidate. It's interesting, because in 26 years of

25 being a district court judge, maybe I did it half the

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 time, I'll take judicial notice of that, or it's so

2 obvious that I took judicial notice of it. So I'm not

3 bothered with that at all. That's why I said, after the

4 fact, I'll take judicial notice of the Ninth Circuit

5 cases.

6 What the other observation -- and, sincerely,

7 it is an observation. And maybe, Ms. Caviglia, and

8 maybe, Mr. Taggart, too, maybe you don't know what I'm

9 talking about. But I hope you know. It's so hard to

10 prove a negative, Ms. Caviglia.

11 In other words, I can, I can see your fertile

12 mind, sincerely. Your mind is bringing up these issues

13 about maybe you're -- I don't think you are. Maybe the

14 Engineer's offended by the words "arbitrary and

15 capricious." But to try to explain the difference

16 between what you're trying to explain to me is almost

17 trying to prove a negative.

18 MS. CAVIGLIA; Correct, Your Honor. I think --

19 THE COURT: And that's all, I mean it in all --

20 MS. CAVIGLIA: Yeah, and to - - back to the

21 judicial notice, the part that really upsets, bothered

22 the State Engineer, it wasn't the cases, it wasn't the

23 orders, it was the fact that petitioner's using briefs

24 submitted by attorneys on behalf of the State Engineer.

25 Those were the pieces of evidence that, had any other

SHANNON L. TAYLOR, OCR, CSR, RMR
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1 case, I'm not sure a brief of the party would ever come

2 in. The fact that that's what they're using, it's

3 concerning.

4 THE COURT: Okay.

5 MS. CAVIGLIA: Can the State Engineer ever make

6 a clear argument with the ability for petitioner to

7 bring in any brief, in any case, on any factual

8 scenario, to use it against the State Engineer?

9 THE COURT: I think --

10 MS. CAVIGLIA: And those were the two, those

11 were the main issues with the judicial notice.

12 THE COURT: And I think that you've mentioned

13 this. I don't know if it was to me personally or in

14 writing somewhere or ex-parte; I don't know. But

15 didn't, have you not represented the State Engineer on

16 numerous cases, Mr. Taggart?

17 MR. TAGGART: Yes, I have.

18 THE COURT: And aren't some of those cases you

19 cited your own?

20 MR. TAGGART: They are.

21 THE COURT: I think, that's the answer. And I

22 understand.

23 Do you remember, both of you, do you remember

24 when I first, when we first had a pretrial conference?

25 And I walked into Mr. Taggart's office. You were there.
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1 Justina. You were there, Ms. Caviglia. And I said,

2 "Hey, I'm new to this case. I've had a couple in my

3 years. But does this have anything to do with Nevada

4 being an arid state?" in the middle of a -- in the

5 middle of a trial? Do you remember that? That was

6 stated in December of last year.

7 And so, in other words, you know, my thinking

8 as being a very -- I'm going to smile when I say this --

9 very astute human being of human nature, that's why I

10 picked up that, is the State Engineer offended by

11 "arbitrary and capricious"? No, they're just words of

12 art that are used by -- in the profession in this type

13 of -- in this type of setting.

14 And so, when you both answered, "No, not to my

15 knowledge," it -- you know, a new Attorney General,

16 trying to save water, you know. Do you see what I mean?

17 As I'm driving down from Reno to that meeting, I'm

18 thinking, these issues that I -- and as my personality,

19 I'll bring it all up, so we can get the right decision,

20 correct decision, right decision. Okay. Good. We got

21 that one.

22 Anything else on that one I'll call issue to?

23 MS. CAVIGLIA: No, Your Honor.

24 THE COURT: Okay.

25 MS. CAVIGLIA: The other issue was, there's a
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1 section on page nine called "The State Engineer

2 unlawfully impaired St. Glair's water rights by applying

3 a rule that is stricter than water statutes." In that

4 section, he talked about how the State Engineer

5 requires, is required to provide notice on a forfeiture

6 matter, but he didn't do that here, that how the law is

7 more restrictive than forfeiture.

8 Although 1 do believe it is in Mr. Taggart's

9 argument, 1 don't believe the Court ruled on that. And

10 that is why we objected to that section.

11 THE COURT: Okay. Mr. Taggart.

12 MR. TAGGART: Your Honor, our point was that

13 abandonment and the law of abandonment cannot be as the

14 State Engineer said, because it would, it would make it

15 more restrictive, or it would make it easier to abandon

16 a water right than to forfeit a water right. That was

17 an argument we made in our brief. We made it in oral

18 argument. It's just one more reason why it doesn't make

19 any sense for the State Engineer's conclusion to be

20 accurate. And so that's why we had it in our argument

21 and our written brief, we had it in our oral argument,

22 and we included it in there.

23 1 mean what 1 haven't said is that, you know,

24 1 -- I've practiced for 20 years. And when I'm asked to

25 prepare an order, 1 understand that my job is to write
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1 an order that will be defensible on appeal.

2 And so we had what we argued in the case in

3 that order. When the Judge says, "I'm ruling for you,

4 Mr. Taggart, you're to draft the order," 1 get the right

5 to draft the order as if 1 was the law clerk for the

6 Judge writing the most defensible order.

7 The Court has the ability to read the order

8 that 1 prepare and take anything out that it doesn't

9 like. But that's been my approach for 20 years. 1

10 think, that's the right, the right way to go about

11 proposing orders. And that's what we did here.

12 And so that section that we provided there was

13 in our brief, it was in our argument, and it

14 demonstrates why the State Engineer's position was

15 wrong.

16 THE COURT: Do you have any response after

17 Mr. Taggart, his response, Ms. Caviglia?

18 MS. CAVIGLIA: My biggest response is, for the

19 last 10 years, prior to coming here, 1 worked for

20 Douglas County, and 1 also prepared numerous orders for

21 the court. And 1 would never go against what the court

22 ruled in the order. 1 would never include my own

23 briefs, my own arguments. 1 would go based off of what

24 the court ordered at the time of the hearing.

25 So we just have two different styles of how we
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1 prepare orders. And I just, I'm not comfortable with

2 going outside of what this Court actually would have

3 ruled.

4 THE COURT: Sure. And I respect that. And

5 your objections do not even attempt to change my mind or

6 anything on what I thought was the primary issue. And I

7 respect that.

8 Let me ask this, because this is right off the

9 top of my head. I just, I remember looking at statutes.

10 And this one particular statute, abandonment versus

11 forfeiture, I think, there was one statute ahead of the

12 other in numerical order. Am I correct in that? I

13 remember looking at it, but I'm not sure if it was

14 there.

15 And in a sense, I agreed that abandonment is --

16 yeah, it's -- well, I don't, I don't want to say the

17 wrong thing. It is stricter than a forfeiture. Or am I

18 wrong? I don't want to. My wife says, "Don't think out

19 loud," and I do all the time. But you --

20 MR. TAGGART: Well, Your Honor, I don't recall

21 exactly how this happened, but there was, there was a

22 dialogue during the hearing about the point I made,

23 which was, if the State Engineer had wanted to forfeit

24 our water right, he would have had to send out a

25 four-year letter.
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