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CLERK OF THE COURT 

l)lS'fRIC'I' COlJR1' 

C:LAl{K (X)lJN"f\'', NEVADA 

GB SCIENCES NEV Ar)A, LLC, a Nevada CABE NC}. A-15-728448-C 
Ii1nited liability co1npany, 

Plaintiff, 
vs. 

ST1<\ TE OF NE\T.AD,<\, DIVISION OF 
PlJBLIC ANI) BEi-Lt.\ V1()R,t.\L HEALTH ()F 
THE DEP1<\RTiv1ENT (JF HE1\LTH 1\ND 
I-IlJt,..,i,1-\N SER\1ICES; (~lTY OF LAS VE(J.AS, 
a 1nunicipal corporation and political 
subdivision of the State of Nevada; DESERT 
A..IRE \VELLNESS, LLC, a Nevada lirnited 
liability con1pany; DOES 1-10, and ROE 
r1',''f'I"I'I1-'(' 1 10·) ' l , r•.; ~ 1 •,,:1 - l. , n1c usrve, 

I)efendants. 

I)ESERT A.IRE \VELLNESS, LLC, a Nevada 
lilnited liability co1npany, 

Coun tercl airnant, 

vs . 

(}B SCIENCES NEVAI)1\, LLC, a :Nevada 
lin1ited liability con1pany, 

Counterdefendant. 

I)EPT. N(). I 

l\10Tl()N FOR R~CONSlDERA l'ION 
.1-\.ND :r.t.EQlTEST THAT THE COlJRT 

RE\1ERSE A.ND GRA.NT DEFENDA.NT 
SlJI\11\1AllY .JlJ[)(;J\,fEN1' T() 

DEFEND1\NT OR 1\ T i\. l\-1INI1V[1Tl\'I 
GH.AN'I' A S"l'A )/ PENl)ING AN APPEAL 

Defendant Desert 1\ire \.Vellness, LLC ("Desert") hereby moves for reconsideration of the 

Court's ()rder granting sun1n1ary judg1nent against Dese1i and asks the Court to instead grant 
' I 

I)esert sun1nlary judgrnent. The n1otion is 111ade on the grounds that there are eleven separate I 
! 
I 

reasons \.Vhy the Court should reconsider its (Jrder all of vvhich are meritorious and only one of I 

\Vhich is necessary for the Court to reconsider its Order, In considering the ~fotion, Desert v,.rould • 
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ask the Court to keep in 1nind that the subsection relied upon by Plaintiff n1erely requires proof 

that an applicant's facility meets the City of Las Vegas' n1edical n1arijuana restrictions, That v.'as 

the purpose of the statute not for the applicant to shov.r that it had already acquired a license for 

the space, \Vhen considering this the Court v,rill see Desert in fact cornplied vvith the statute since 

it provided proof that I)esert rnet the City of Las \1 egas n1edical 1narij uana restrictions in its 

application, No one else could have done any better and if the Court does not reconsider its I 
I 
' 

{)rder rnost of the rnedical n1arijuana licenses across the State vviil have to be revoked. 
1 

The eleven reasons are; 1. the subsection of the statute cited is not applicable since the 

statue does not "require" the infonnation set fo1ih in the subsection to be included in the 

application but instead, the "required" inforn1ation for a State application is set forth in N.A.,C. 

453A.306 v.;hich requirements Dese1i did n1eet 2. This is clearly the \Vay the state interpreted the 

statute (indeed the state required all applicants to use a specific forn1 vvhen filling out their 

application v.;hich fonn did not include the inforn1ation contained in the subsection relied upon by 

the Plaintiff in this action but instead n1irrored N.R.S, 453/1;.,}06), i\ccordingly, pursuant to 

Nevada Supre1ne Court authority the Court should follow this interpretation; 3. At a rninin1u111 the 

statute is ambiguus \Vhen considered 'vvith other surrounding statutes and code sections, A.s a 

result, pursuant to established Nevada Suprerne Court authority the Court should interpret the 

statutes in favor of Defendant. 4. If the statute did require proof of zoning con1pliance fron1 the 

City prior to any provisional ce1iification fron1 the state (it did not) Desert did meet the ! 

requirernent since it sent a letter requiri.xl by the City sho'vving it n1et the City 1nedical n1arijuana 

zoning restrictions in its State application. Indeed, the cities n1edical 1narijuana zoning restrictions 1 

i 
(1000 feet from any school, 300 feet fron1 any comn1unity fri.cility such as park, church) 1nirror 

the States zoning restrictions. TherefrJre since Plaintiff provided proof that its facility was n1ore 

than 1000 ieet frorn any school or 3 00 feet fron1 any con1n1unity facility in the form of a letter 

fro1n a licensed surveyor in its application it cornplied \:Vith the subsection cited by Plaintiff even 

though not required. 5. At a n1inhnu1n, there vvas substantial con1pliance pursuant to established 

Nevada Suprerne Cou1i authority since Desert included in its state application the equivalent of 

proof that it cornplied \Vith the City of Las Vegas 1nedical n1arijuana zoning restrictions and 
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indeed has always con1plied \Vith those restrictions \?Vhich \Vas the purpose of the section cited by 

PlaintifI 6, Pursuant to clear Nevada Supren1e Court authority the Court should hold that under 

the doctrines of equitable estoppel and laches it is denying the request to revoke I)esert's license 

to prevent 1nanifest il~ustice, 7, Nevada Supre111e Court lavv provides that the court should 

construe statutes liberallv to avoid unjust results. 8. l:\1en if there vvas a technical breach of the 
• > 

statute (there 1,vas not) Desert cured that breach when it received final SLYP approval fron1 the City 

of Las Vegas \Vhich vvas sent to the state prior to the state issuing its final approval just like ail the , 

other applicants - none of vvho1n subn1itted any proof of Ji censure with their application 9, If the . 
l 

(:ou.rts order is allo'\-ved to stand all of the other aJlplica.nts licenses l\'Ould be revoked since 

none of them submitted the inforinadon :required under N,R.S. 4531\,322(3)(A)(5), The I 
' 

info1·mation had to be included in the application in 1\ugust Therefore~ the State)s sending • 

a list of vvhat applicants had been approved in ()ctober is of no 1uatter. Thus, if the Court 

deems that such inforrnation was required in each applicant's application (again the deadline \Vas 

August and no one sub1nitted the infonnation in 1\ugust quite frankly because none could) every 

City of Las Vegas license would have to be revoked as vvould rnost fro1n the County and aH frorn 

northern Nevada. This would be an absurd result \vhich even Plaintiff's counsel states the !a,,v 

does not allovv, 10, Plaintiff lacks standing to bring this action since if its interpretation \Vere 

correct it failed to 1neet the statutes require1nents also. 1 I . .At a n1inilnun1 the Court should allo\v 

testin1ony and discovery pursuant to NJtC.P. 56 (t) if it is not other\vise convinced vvith the I 

argun1ents above. I 

21 The n1otion is based on the foHov,ring rnemorandurn of points and authorities and the 
!: :: 

2 2 ·i exhibits attached. 

23 Dated this /{:z: ___ day of 1\pril, 2016. 
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TO: i\LL PARTIES A.ND THEIR ATTOR'\/E'\''S OF l!E(XlRI) 

YOU, AND E.~CH OF Y(JlJ, WILL PLEASE TAK.E N()TICE that the undersigned 'Nill 

bring the foregoing rvfotion on for hearing before the above-entitled Court on the ...... 1. 6. th ....... 

day of ___ ....... ~.§:.Y ............................ , 2016, in Department I, at ·=--~------~-~-~-~~-~ .. :=,~r as soon thereafter 

as counsel can be heard, 

Dated this ,l~:t'.' .. day of April, 2016 . 

L INTRODlTCTION - DESERT DID PROVIDE Pl!()(lF IN ll'S APPLIC:.4.l'It)N 
'I'l-LL\.'[' rr l\1E'I' l'HE (:IT\'' OF LAS VEGAS' l\'IEDIC,<\.L 1\-11\..RIJUt\.N.-\ ZONING 
RESTRICTIONS. TIIEREFOl!E 'J'HlS IS l\1U(:H 'I'(.) DO .4.BOUT NOTHING. 
EIOvVEVER~ TAKING PLAINTIFFS POSITION~ THE COlJR'J'~S Ol{I)l(!{ ! 

WOULD RESUl,T IN VH{TUALl,Y ALL l\1El)l(:AL M.L\.Rl.TUANA LICENSES I 
BEING REVOKED AN 1\BSlTRD RESULT. I 

I 
! 

This case is not like the other tvvo cases cited by Plaintiff in its rv1otion for Sununary ! 
I 

Judg1nent Nevada vVellness and NuLeaf. In those cases neither entity got SUP approval frorn the 

relevant local governn1ental authority. To the contrary this case is like the one decided by Judge 

I)elaney concerning the so called Clark County eight vvhere she in effect ruled there ,vas 

substantial cornpliance, 

In this case I)esert did get final SLTP appro-val fro111 the City of Las Vegas. Exhibit 1. 

Further, it is important to note that at all relevant tin;ies its facility did in fact rneet all of the City 
' 

of Las Vegas n1arijuana zoning restrictions flJ1d .. .I2t?'f~~rLJ?Ini:irJt~l"prooC of this .-1!Lj.!i ... &tntt I 

.fil!P.Ji9.f1tL9JL Exhibit 2. Equally ilnportant (as \Vill be shovvn in detail below) the Nevada Revised 1 

Statutes never required the state to require an applicant to show that it 1net the local govermnent's 

n1edical n1arijuana zoning restrictions either through proof of licensure or a letter fro1n that 
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jurisdiction in order to get a provisional license. Instead, the statute referenced by PlaintifI 1nerely 

stated that if an applicant did provide such inforn1ation along vvith 20 other ite1ns the state had to • 
. ' I 

! 
issue a registration certificate. Exhibit 3. Hovvever, no place in the statute does it state that the 1 

state could not issue a registration certificate if an applicant ,vas rnissing one or n1ore of the ite1ns 

such as proof of the applicants building meeting the local govenm1ent's nledical 1narijuana 

restrictions. The Nevada Revised Statutes only state that any applicants provisional ce1tificate 

could not be deen1ed final until it provided proof of con1pliance vvith the local jurisdictions zoning 

requirenlents. Dese1i did this prior to the state issuing final approval. 

J'vloreover, the application filed had to be on an application form "prescribed by the 

division" pursuant to the statute cited by Plaintiff N,R.S. 453A . .322. That form did not include 

any requiren1ent that the applicant provide proof of licensure by the local goven1n1ent or a letter 

stating the applicant had rnet the zoning restrictions. Instead, the application forn1 1nirrored 

N.1\.C. 453.A . .306 entitled '',<\ppHcations to Operate Establishn1cnt: Required Provisions,'~ 

That section is \vhat ,vas required under Nevada lavv as shown from its title, Exh. 4. There is no . 

' 
question that Desert's application included all the things contained on the fonn prescribed by the I 

' 

division and all the required provisions under N.A.C. 4531\.306. 

()ne of the things was a professionally prepared survey which den1onstrated that the 

applicant had satisfied all the requiternents of sub-sub-paragraph (II) of subparagraph (2) of 

paragraph (a) of subsection UI of N.R,S. 4531\..322, Those requirernents are the exact sa1ne 
! 

zoning requirements as the City of Las Vegas i.e., that the proposed rnedica! n1arijuana facility 
1 

vvould be 1,000 feet fron1 anv school or at least 300 feet fron1 anv cornrnunitv recreational • • • 

facility, City Park, etc. Exh, 5. Thus~ this ,vho1c thing is a big to do about nothing. The State · 
! 

n1edical 1narijuana zoning restrictions are the san1e as the City of Las Vegas, Desert's application I 

provided proof that it cornplied vvith the City (and the State) medical 1narijuana zoning 

restrictions, Thus, I)esert's application clearly ccnnplied vvith the requirements for the smne. 

Further, no other applicant seeking a City of Las Vegas 1nedical 1narijuana establislunent 

included proof of licensure frorn the City of Las \ 1 egas or a letter tro1n the City of Las Vegas 

certifying that the proposed 1nedical n1arijuana establishn1ent was in coinpliance vvith the City of 
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Las Vegas enacted n1edical rnarijuana zoning restrictions. This is because it ,vas not until after the 

state application deadline that the City of Las \'egas even considered any applicants' licenses, 

Thus, if- as Plaintiffs argue --- applicants had to subrnit zoning approval fron1 the City of I 
! 

Las \' egas vvhen it subn1itted its state application, none of the City of Las Vegas applicants 1net 

the require1nents of N.R.S. 453A,322(3)(a)(5). The applications all had to be subrnitted to the I 
state in rnid~1\ugust, 2014. No one's application included the inforn1ation set forth in N.R,S, 

453A.322(3)(a)(5), If as Plaintiff alleges, it ,:vas a requirernent to cornply ,vith that section and , 
I 
I 
I 

those that did not should have their license revoked all licensees would have their license revoked I 

since none did except as Desert did as explained above. 

Plainti±I argued, and it appears the Court bought the argu1nent, that because the City had 

sent the State a list of the applicants \Vho had been granted City licensure on October 30th 

son1ehovv (1B Sciences and the other applicants ,vho were on that approved list cornplied vvith the 

statute. Thev clearlv did not. The statute in which the section is included does not allow one to 
• • 

supple1nent their application aH.er the application deadline. The vvhole reason for the application 

deadline vvas so the State could immediately begin reviev,,,-ing the applications to rneet the 90 day 1 
. ' 

I 
I 
I 

deadline. That son1ebody could supple1nent their application after the fact vvould be to read ' 

so1nething into the statute which vvas not there. To the contrary the division could only accept 

applications for a l O day business period. Thus, any docurnents subrnitted ,,;vith an application had 

to have been subrnitted by A.ugust 17, 2014. Therefon.~, the (]ty sending so111eth.ing to the 

State long after the a1Jplication deadline does not cu.re anyone not filing the inforntation 

noted under N.R.S. 322A.(3)(a)(5). 
! 

\Vhen taking into account that a. Desert did in fact provide proof that its facility 1net. the 1 

City of Las \1 egas' 1nedical marijuana zoning restrictions in the forn1 required by the City of Las 

Vegas vvhen it submitted its n1edical 111arijuana application for the state Le. a zoning letter and 

survey fron1 a licensed surveyor and b. got City of Las Vegas final license approval prior to the 

state issuing its final license approval the Court should reconsider its decision and avvard Desert 

sun1n1ary judgment 

This is especially true since pursuant to Nevada Supre1ne Court authority regarding 

11494160.1/040405.0003 

-· 6 ., 

JA786



1 

2 

3 

4 

5 

6 

7 

8 

9 

~ 0 ~-

11 

12 

13 

14 

15 

16 

l ~ ! 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"> ••• 
~ / 

28 

FENN EMORE CR/dG 
A:d'DRNtYS 
:...,~~ V;:G,\;; 

! 
I 
I 

Ii 

I 

I 
r 
I 
I 

! 
I 
I 
I 
I 
I 

! 
·1 
! 
I 
I 

I 

i 
I 
I 

! 
I 

statutory construction, laches, equitable estoppel and deference to state agencies actions the Court' 

should do vvhatever it can to prevent n1anifest injustice ,vhich ,vould clearly occur if the state 

·were to revoke Desert's license. Clearly, it vvould be manifest injustice if [)ese1t's rnedical 

1narijuana license \Vas revoked afler it a. subn1itted in its application the only possible proof of 

con1pliance vvith the City of Las Vegas' n1edical n1arij uana zoning restrictions, the letter frorn the 

licensed surveyor, since this is \Yhat the City of Las Vegas required; b, in fact rnet the City of Las 

v' egas n1edical marijuana zoning restrictions at all tin1es; c. like every other City of Las Vegas 

1nedical n1arijuana applicant could not have provided proof of lie.ensure \,Vhen subrnitting the 
! 

application since the City of Las Vegas had not issued anyone a license prior to the state 1 

application date; d. did in tact get City of Las Vegas 1nedical 1narijuana license approval vvhich · 

the state received prior to the state issuing final approval; e. based on the states provisional 
! 

approval, the city's provisional approval, the city's final approval and the state's final approval I 
l 
I 

built out at a substantial cost a rnedical rnarijuana facility, opened for business, spent a large sun1 I 

of money on advertising etc.; f. the states own interpretation of the statute (,Yhich is not -..:vrong) 

vvas that applicants did not have to provide proof of licensure fron1 the City of Las Vegas prior to 

getting provisional certificates; g, Desert did the san1e thing every other applicant did except that 

it received its approval a n1onth and a half later than the other applicants but before any final 

approval was given; h, the PlaintifI GB Sciences vvaited well over a year to bring its dairn and 1 
I 

until after Desert had spent over S 1 111illion befrlfe bringing the clainL indeed Ci.B. Sciences 

actuaily disn1issed a shnilar claim against Desert in April, 2015. 

Based on these undisputed facts, even if the Court did not agree w'ith all of the other 

reasons for reconsideration set forth above, it should use its equitable po-..:vers to reconsider the 

decision, Nevada Supre1ne Court authority supports this result. 1\/evada Pub. Ernployees 

Retirenient Ffoard. v. l~yrne 96 1Vev. 276. 607 P.2d 1351 (1980). In that case the Court held that 

equitable estoppel prevented a governrnental entity fron1 denying benefits as a result of a 

technical violation of a statute stating: 

vVe ,vould turn the dortrine of equitable estoppel U(H)n 

its head if we ,ve:re to hold that the po~:er to rorrect an 
inequity, as unjust as the one here~ would~ ,vitilout 
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Id. at 280, 

:rnore, defeat our Court's inherent power to seek or do 
equity. 

1-Iere, there ,:vould be a huge injustice if Desert, LLC n1e111bers lost hundreds of thousands 

of dollars representing their entire lifetin1e savings because they subn1itted an application which 

complied ,:vith the State's rnandated application form, cornplied v.rith the N/\C Code, setting forth i 

the application requirernents, never received any letter fron1 the State stating that its application 

,vas not sufficient (as is required by law if an applicant is denied), spent tvvo .years of their lives I 
I 
I 

,vorking ahnost full ti111e on the project ..,:vithout any pay, built their facility, opened for business, 

spent huge surns rnarketing the facility only to see their license revoked because of an alleged 

technicality caused by the State. If there v-1as ever a situation \Vhere the court needed to use its 

inherent po,.ver to seek or do equity, this is the case. 

Sirnilarly, the Nevada Supren1e Court has stated that the Court should construe statutes to 

avoid an absurd result ()bviously revoking Desert's license resulting in their rnen1bers losing 

their life savings after it had repeatedly been told they had a license, not to rnention revoking 

every other applicants License after everyone sin1ply folkn.ved the States required application 

forn1, would be absurd. At a rninin1un1 the statutes are }Unbiguous since N.A.C. 453/\,306 lists the 

required things to be included in the application and those requiren1ents \Vere the only 
! 

requiren1ents on the form required by the State . .1\ccordingly, because the statutes ,.vere at best 1 

arnbiguous, in order to avoid an absurd result, the Court should follow the statutory construction 

set forth above and used by the State. S'rnith v. Kisorin [!SA, Inc. 127 1Yev. Adv. Op. 37, 254 P.3d, , 
I 

636 (2011) (Supren1e Court has a duty to construe statutes as a whole so that all provisions are 
1 

considered together and, to the extent practicable reconciled and harn1onized. In interpreting 

statutes, the Supre1ne Court considers the policy and spirit of the la\V and \Vi11 seek to avoid an 1 

interpretation that leads to an absurd result). I 
II. S'f.;\'fEl\1ENT OF F,<\(;'fS. 

First, it needs to be noted that the State required its applications to be filed before 

any jurisdiction had issued any n1edical 1narijuana licenses. 1\s a result, no applicant vvas able to · 
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get proof of licensure from the local jurisdiction prior to the filing of the State applications. 

Second, the application form that the State proposed and had all applicants fill out did not include 

any requiren1ent or have any pa1i of the detailed form require proof that the city, town or county . 

that the proposed n1edica1 1narijuana establishment \Vould be located in had issued a license. 1 

! 
Further, the State did not even look at vvhether any applicant had provided proof of License frorn I 

! 
the local government authority (again they could not have since the State application \Vas due 1 

beforehand) or a letter stating the zoning requiren1ents had been n1et. Instead, the State decided it 

would issue a registration certificate to all applicants whose application substantially cornpLied I 

and then rank then1, 

In other vvords, although N.R.S. 453A.322 states that the division shall issue a registration 1 . ~· ·-' I 

certificate and randon1 20 digit identification number to any applicant whose application included I 
i 

the 20 or so listed iten1s the statute did not indicate that the state could not issue registration 

ce1tificates and an identification nun1ber to any applicant whose application did not include all the 

20 or so iterns. To the contrary the state follov.red its application fonn vvhich 1nirrored N,,<\,C .. 

453,-\.306 the only rule ,.vhose language did state vvhat ite1ns \Vere "required", Dese1i's application, 
! 

(presumably like everybody else's application) did con1p!y vvith all of those requiren1ents. ln I 
I 
I 

other \Vords, the state did not look to or require proof that an application contained proof of 

licensure ,.vith the City of Las Vegas or a letter certifying that the proposed rnedical marijuana 1 
' 

establishn1ent \Vas in cornpliance \Vith the zoning restrictions. See Exhibit 7 State's Response to 

Nlotion for Prelirninary Injunction in Case :No. A.-14-710488 at Page 2, Lines 26-27 and Page 3, 

Lines 1-20, 

The City of Las \T egas does have n1inirnurn special use requiren1ents specific to n1edical 

rnarijuana establishn1ents. Those are, "no n1edical n1arijuana dispensary 1nay be located within 

LOOO feet of anv school: or vvithin 300 feet of anv individual care center licensed for more than 
' .. ., ... 

12 children, con1nn1nity recreational facility (public), City Park or church/house of worship, "S'ee 

1-, h'b' <:; :'..X. l 1t .,. l-J:o\vever, the City never has opined or drafted a letter stating that anyone is in 

cornpliance '<-Vith those zoning requirernents. Instead, the City 1nade each of the applicants subrnit 

a letter fron1 a licensed surveyor stating that the applicant had in t}1ct, rnet those requiren1ents. 

11191160.1/040405.0003 

JA789



I 
I 

1 

,., 
.;; 

3 

4 

5 

6 

7 

8 

~ 

'::J 

10 

11 

12 

13 

14 

15 

16 

17 
I 
I 
I 
I 

18 I 
'I h 
u 

19 :~ 1, 

l1 

20 

21 :~ 

11 I 
22 I 

·1 

'") 3 I 
~ I 

I 
I 

24 I 
I 
I 
I 

! ,.., ;- I 
,:;'.:) I 

I 
I 

26 I 
I 
I 

27 

28 

FENNEMORE CRAIG 
ATrn:;,;,,.;1~r,; 
Lr..S VECi,\S 

Specifically the Departn1ent of Planning's special use pern1it submittal require1nents for rv1edical 

1'v1arijuana (a copy of vvhich is attached as exhibit 8) required the applicant to provide, "a cert.ified 

copy of a survey sealed by a State of Nevada registered surveyor docu1nenting compliance of the 

proposed site \Vith to all state distance require1nents and the require111ents of title 19 (the city 

requirernents). The survey shall be a professional drawing l lx17 in size," The City never \vent! 

out and rneasured anything itself or stated that any applicant had 1net the requirernents. 

The only thing the City did vvas require that letter as part of the application then, once the I 
l 

applicant got SUP approval the city issued an SUP approval letter stating "This approval is 

subject to: 

Exh. 1. 

l, Conformance to all rninirnurn requirernents under L vrv1C 
Title 19, 12 for a n1edical 1narijuana dispensary use. 

These hovvever, ,:vere not issued until months after the State application vvas due. 

Thus, the best anyone could have done \vhen sub1nitting their application \Vas to provide 

a copy of the survey and or a letter fron1 a licensed surveyor shov,·ing that the City of Las 'l egas 

n1edical n1arijuana zoning restriclions vvere met. I)efendant I)esert did in fact, sub1nit such a 

survey and letter \Vith its application. A copy of the letter is attached as exhibit 2 and the actual 

survey \Vas also attached to the application. Then, at some point later, after obtaining SUP 

approval, long after the state application deadline had passed, the state was provided a copy of a 

SlJP approval letter frorn the City. Exh, 1. Just like all other applicants. 

Thus, the facts are that at an points in tin1e the proposed rnedica1 marijuana facility of 

Desert in fact, n)et all of the n1edica! marijuana zoning requirements. 1\s a result, applicant 

received its City of Las \Tegas approval on Decernber 17, 2014. Exh. 1. Then, on December 21, 

2015, the State, through the Departn1ent of Health and Hun1an Services, sent Desert a letter 

stating as fr11lovv·s; 
Congratulations to I)esert i\ire \Vellness at 430 East Sahara 
Avenue, No. 4632, Las Vegas, for co1npleting its preopening 
inspection. 

This 
, 

accon1pan1es final 1nedical " 1nan.1uana letter vour 
.; 
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establish1nent registration certificate. You are authorized to 
begin acquiring n1edical 1narijuana in accordance vvith the 
requirernents of Nevada Revised Statutes (N.R.S.) and Nevada 
A .. d1ninistrative Code (Ni\C) 453(a). Be advised that the 
division needs to periorn1 an operational inspection of your 
establish1nent before you start selling rnedical rnarijuana to 
patients. 

l\ccordingly, based upon its initial approval from the State and the City approval in 2014, 

Desert built its facility in 2015 and began operations early this year. It did so after obtaining the 

licensure fron1 the State and the City the sa1ne ,vay everybody else did. Indeed, it \vent above 

and beyond ,vhat everybody else did by subinitting the survey and survey letter as part of its 

application to the state to shovv that it in fact, n1et the minin1un1 City of Las \ 1 egas n1edical 

rnarijuana zoning restrictions. In other ,vords its initial application included the only thing 

possible vvhich could have con1plied vvith NRS 453A .. 322(3)(a)(5)'s notation that the applicant 

subn1il \Vith its application proof that the applicant's proposed 1nedical rnarijuana establishment 

n1et any local 1nedical 111arijuana zoning restrictions. Thus, Desert clearly n1et the purpose and 

intent of that section of the statute. 

i\nother fact that is in1portant is that (}B Sciences filed the same la'vvsuit against Desert in 

2014. Hov,rever, it disn1issed Dese1i in 1\pril 2015. As a result, I)esert 'vvent forward and spent a 

ton of 1noney based on the State's high ranking of I)ese1i, the City's _prelin1inary and final 

approval of Dese1i and (iB 's clisn1issing fJesert fron1 the la,vsuit that it filed. I)esert has no\v 

spent in excess of $1.5 million on the facility. Exh. 6. 1\s a result, pursuant to well-established 

Nevada Suprerne Court authority the Plaintiff and the State are esto_pped frorn taking Desert's 

license no'vv. 

HI, l'IIE STA 'fU'l'E 1)(1) N()'I' H.EQlJIRE PR()()F ()F LlCENSlJRE OH. LETTER I 
FROl'\1 THE CITY STA.TING THE ZONING REQUIREMENTS HA.D BEEN 1VIET I 
PRIOR 'I'() T'HE ISSlJAN(:E ()F Fl~L-\L ;\PPI!()VAL Irv 'flll!: STA'I'IL . 

To clarify, Plaintiffs argurnent is that the State should not have issued a n1edical 

1narijuana establishn1ent registration ce1tificate to I)esert without Desert providing proof of 

licensure from the Citv of Las \lerras or a letter fro1n the City' of Las Veras stating Desert's . ~ -
building 111et the 1narijuana zoning restrictions. The arguinent lacks rnerit because the statute did 1 
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i 
not require such proof prior to the issuance of a registration certificate. Instead, the statute n1erely I 

states that the State shall issue a registration certificate if the appLicant provides an application 

with 20 or so different iten1s. It does not state that the State cannot issue a registration certificate 

if the applicant does not provide one of those iten1s. 

The statute in question states as folio\vs: 

(3) Except as othenvise provided in ""' not later than 90 
days after receiving an application to operate a n1edical 
1narijuana establislunent, the division shall register the 
1nedical marijuana establislnnent and issue a n1edical 
n1arijuana establish1nent registration certificate and a 
rando1n 20-digit alpha nun1eric identification number if: 
(a) the person who vvishes to operate the proposed n1edical 
1narijuana establislunent has sub111itted to the division all of 
the follovving: 
[There then is a long list of iten1s such as proof the 
applicant controls more than $250,000, etc.] 

(5) If the city, tov,;n or county in vvhich the proposed 
1nedicaI 1nariJuana establishment ,vill be located has 
enacted zonirig restrictions, proof of licensure with the 
applicable local govern111ental authority or letter fron1 the 
applicable local govenunental authority certifying that the 
proposed 1nedical n1arijuana establish111ent is in cornpliance 
vvith those restrictions and satisfies all applicable building 
requiren1ents. 

N.R.S. 453,i-\.322. 

The State n1ade the decision not to require the proof that the applicant n1et the local 

jurisdictions rnedical n1arijuana zoning restrictions vvhen issuing its provisional certificates 

because N,R.S. 453i\..326 covered the issue of con1pliance with all applicable local governrnent 
1 

. ' 

ordinance or rules. N .R.S, 4531\,326 states, ! 
I 
I 

"In a local govenunent jurisdiction that issues business licenses, the I 
issuance by the division of a 111edical n1arijuana establishment registration 
certificate shall be deerned to be provisional until such tin1e as: 

(a) the establishrnent is in compliance with all applicable local govennnent 
ordinance or rules; and (b) the local govennnent has issued a business 
license for the operation of the estab1ishn1ent. 

Thus, pursuant to N.R.S 453A.322 (3) if an applicant did subn1it aH the nu1nerous iten1s 

under Subsection (a) then the State was required to issue a rnedlcal 1narijuana registration 
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certificate. ()ne of those things vvas proof of licensure or letter fro111 the applicable local 

governrnent certifying compliance \Vith the local govenm1ent's medical marijuana zoning 

requirernents, However, the State ,vas not required pursuant to N.R.S. 4531\.322 (3) N()T to 

issue a registration certificate if the applicant failed to provide the proof of lie.ensure, In other 

\Vords, although the statute required the state to issue a registration ce1iificate to anyone that did 1 
' I 

present all of the requiren1ents under 453A.322 (3)(a) the statute does not state the State could not/ 

issue a registration ce1iificate to persons \Vho do not provide an application containing every i 

single one of the requiren1ents contained therein. This included the proof of the local licensure or 

zoning. 

The only statute v.;hich required proof that the establisl1111ent ,vas in compliance with all 

appllcable local govennnent ordinances or rules and that the local governn1ent had issued a 

business license for the operation of the establishn1ent ,vas NRS 453A .. 326. That statute held that 

no entities' license could go fron1 provisional to final until the applicant proved it was in 

compliance with all applicable local govcrnn1ent ordinances or rules Le, received an SUP. I)esert 

did this before the state gave its final approval, 

' 
Thus, the State made the decision that it \Vould issue provisionals vvithout requiring proof I 

of licensure, but en1phasized that it in fact it was just a provisionaL Exh. 7. Then, it would require 1 

proof that the establislunent was in con1pliance with all applicable local goven1111ent ordinances 

and had obtained a business license (and presumably a final approval from the local jurisdiction) 

before issuing final approval. 

I 

The statute clearly a!lo\vs this and indeed, it 1nakes sense. V/hich raises the second reason 

(in addition to the plain language of the statute not requiring proof of licensure in an applicant's 

state application prior to the state issuing provisional certificates) vvhy it is clear that proof of. 

licensure in the applicant's application could not have been a requiren1ent for the state to issue a 

registration certificate. This is because it vvould have been impossible for any applicant seeking a 

n1edica! rnarijuana establishnlent in the City of Las Vegas to provide proof of licensure since the I 
state's application deadline was before any city licenses \Vere granted or anyone could get a letter 

fro111 the city. A.gain the city reguirernent for proof of zoning restriction co1npliance vvas a survey 
1 
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and letter frorn a licensed surveyor and Desert provided this in its state application. This is the 

best it or anyone could have done, ()bvious!y a statute cannot be construed as requiring son1ething 

that v,,1ould have been in1possible to subn1it vvith the application. 

IV, THE NEVA1)A SlJP1lEf¥IE (:OUH.T H.-\S HELD THA.T ST,<\'J'U'I'l~S S:1-I()lJLD BE 
(:()NS'I'lllJEI) LIBERALLY~ C()NSD)FJl 'I'HE VAllIOUS SECTIONS 
TOGETHER i\Nl) PROVIDE DEFl~llENCE TO THE GO'VERNIN(; H()l)Y 
RE(-;Alll)IN(; IN'I'ERPRETATION OF ITS OWN RlJLES I 

l 
The Nevada Supren1e Court has stated, "\Vhenever the interpretation of a statute or 1 

constitution in a certain ,vay '\Nill result in 1nanifest injustice, or public inconvenience, courts will 

ahvavs scrutinize the statute or constitution closelv to see if it \Vill not ad111it son1e other . . 
interpretation. "State ex. rel. lvfclvfillan v. Sadler 25 Nev. 131, 58 P.284 (1899). Silnilarly, the 

Supren1e Court has stated that it is not for the court to step into the shoes of the State and n1ake 

decisions for them. 1Vorth Lake Tahoe Fire Protection l)istrict v. fVashoe County Board of 

C'ounty Conunissioners 129 Nev. Adv. ()p. 72,310 P.3d 583, 585-587 (2013). 

In this case, the statute in question does not require the State not to issue provisional ' 

n1edical n1arijuana establishn1ent certificates if an applicant did not provide proof of licensure 

frorn the local governn1ent Again, the statute sin1p!y states that the State shall issue a registration 

certificate if the applicant provided all of the information. It does not state that the state cannot 

issue a provisional certificate if the applicant did not provide proof of licensure frorn the local 

jurisdiction, 

The only statute that did require the State to require proof of conforn1ance v,;ith local 

zoning requiren1ents ,vas NRS 453i\..326 requiring the sa1ne before the State issued the final 

n1edical inarijuana approval. Desert did in fact, obtain final local approval prior to Desert 

receiving final state approvaL ivforeover, there are t'vVO other things in the statutes pointing to the 

fact that it ,.vas not the ite1ns listed under N.R .. S. 453,.\.322 vvhich i,;vere required but instead the 

ite1ns listed under N./\ .. C. 453.£\306. The first is that N,R.S. 453,l\..322 states that, "a person \Vho 

wishes to operate a rnedical n1arijuana establishrnent must submit to the division an application 

on a iorn1 prescribed by the division," See paragraph 2 of statute attached as Exh. 3. Thus, the 

very statute cited by P!aintitT states that all applicants had to subn1it their application based on the 
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application fonn prescribed by the division. Deselt Eke all other applicants did in fact subrnit 1 

their application on the State's application forn1. That fornl did not include the subsection 5 

requiren1ent no,v relied upon by Plaintiff. 

Second, the application did in fact folknv N.A.C. 453A.306. That statute did specifically 
I 
I 

(unlike NJ.CS. 453./\322) state 'vvhat was required in the application forrn. J)esert cornplied v.:ith 1 

everything under that code section. 

·ro construe the statute as requiring applicants to subrnit proof of licensure v.:hen they 

subrnitted their applications to the State is not only inconsistent vvith the express ,vording of the 

statutes language, especially ,vhen taken together, but also, not the procedure followed by the 

State. Instead, the state construed the statute as not requiring the applicants to subrnit all of the 20 

or so things listed in NRS 453/.,.322 but instead interpreted the statute as allowing it to issue 

registration certificates to all in order to rank the applicants based on its selective criteria. 

Pursuant to the above cited case la,,v the Court should follow this interpretation. To do othenvise 

,vould result in tnanifest injustice. 

This is because not only Desert but nurnerous other applicants \Vould be in the position of 

having been told by the State and local jurisdiction that they had a license, built the facility, 
• 
I 

opened tor business only to have their license pulled because the State interpreted the statute one / 
i 

'vvay and ,vas overruled by the court. For exan1ple, each of the entities in Clark County, Nevada, 

City of Las \/ egas and Northern Nevada received their provisional registration certificate without 

including proof of licensure from the local jurisdiction in their application since none of those 

jurisdictions issued any licenses prior to the application deadline fro1n the state, The statute states 

that the proof of licensure ( or a letter fro1n the local jurisdiction) had to be subn1itted at the tin1e 

of application. No one con1plied ,vith this save and except possibly Desert since it subn1itted the 

surveyor letter, v..rhich in effect co1nplied \.Vith the statute, Obviously, pursuant to the Nevada 

Supren1e Court case lavv, the court should interpret the statute in a 111anner consistent with the 

State's practices and to avoid 1nanifest injustice. 

V. .41' \V()llS"I' 'I'HE S'I',<\1'E'S STATlTTES i\ND RlTLES ,.ARE .AlViBIGlJOlJS IN 
\VHICH CA.SE TEIE COlJR'I' SII()ULD (XJNS'['l{UE 'l'HE STATUES IN 1\ ! 
~Lt\.NNEil TO,<\ VOID AN ,.ABSlTRD RESUl,T, 
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N.A.C. 453A,306 states \Vhat \Vas required in the state application. The State 111irrored its 

application upon that code section. N.R .. S. 453,1\.322, the statute relied upon by Plaintiff 

specifically stales that all applicants had to subrnit their application in co1npliance \.Vith the State's 

application. As a result pursuant lo N.R.S. 453A.322 every applicant had to follov.: the application 

fonn prepared by the state vvhich mirrored N.A .. ,C. 453A.306. Therefi)re, at \.Vorst adding a 

requiren1ent fron1 N.R.S. 453A.322 \.Vhich was not included on the State prescribed application I 
! 

(v1hich the statute stated must be follo\ved) and which was not included in the only statute \Vhich 1 

specifically stated '\vhat things \Vere required" in the application creates a1nbiguity. 

Accordingly, since not tc)llo'vving the State's o\vn interpretation of its statute and instead 

enforcing another provision contrary to the State's interpretation, vvould result in n1ost Nevada. 

applicants 1nedical n1arijuana licenses being revoked a year and a half after their issuance and 

when the facilities have been opened would be absurd, the Court should construe the statutes as 

the State did. Sniith v, Kisorin USA, Inc. 127 1Vev. ad.v. ()p. 37, 254 p3d 636 (2011). (Supren1e 

Cou1i has a duty to construe statutes as a whole so that all provisions are considered together and, 

to the extent practicable reconciled and hannonized, In interpreting statutes, the Supren1e Court 

considers the policy and spirit of the lavv and \lv'ill seek to avoid an interpretation at least when 

absurd results.) 

VL E\'EN IF 'I'I-H[ S'fA'flJTE CX)lTLD BE REl\D A.S REQUIRING A.PPLlCAN'I'S T() 
INCLlTDE IN TIIEIR STA 1'E APPL[(:A'I'10N PR()()F t)F LI CENSURE \VITH 
'fHE crrv OF LA.S 'VEG,<\.S OR i\. LETTER FR()J\,11'1IE (:I1'\' STATIN(; THE 
F,<\ClLI1'Y C()~lPlJEI) "\'Vl'I'H ZONING PI{IOR TO STA, .. TE ISSTJJ\ .. NCE OF A 
PRO'lISIONA,L CERTIFICATE T() APPLI(:AN'I'S~ 'l'HE ('OlTRT SHOULD 
RlJLii: TH,4. T DESERT COlvIPLIED \VITII TIIE S'f A 1'U'l'li:, 

Even if the statute did require either proof of licensure or a letter fro1n the applicable 

! 

governn1ent authority certifying that the proposed n1arijuana establishn1ent co1nplied \Vith the · 

local niedicai 1narijuana zoning requirements, I)esert in fact, co1nplied \Vith the require1nent . 

First, it provided \.Vith its state application a survey and survey letter shtT1Ning it 1net all the 

distance requiren1ents set fo1ih in the City of Las Vegas' s specific n1edical n1arijuana building 

restrictions such as, not being located vvithin 1,000 feet of any school, 300 feet of any individual 

care center, church, park, etc, Exh. 2, This was the best anyone could do since it was the City of 
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Las Vegas\; policy to require each of the applicants to provide the survey from a 
I 
I 

licensed i 
' 

surveyor shovving all of the n1edical marijuana zoning requiren1ents were 1net, Then, the State 

received I)esert's SUP approval, v.rhich equates to license approval. 

statute. 

Thus, it cornplied v.rith the 1 
I 

This is because if the statute could be construed as requiring the proof of local zoning 

cornpliance at the tirne the application vvas subn1itted l)esert provided the City of Las Vegas 

equivalent to such proof in the forn1 of the letter from the licensed surveyor. In other words the 

best that could have been done at the tin1e. 

On the other hand if applicants could provide proof of licensure in the future then I)esert's 

SOP approval 'vvhich was sent to the state by the city \Vas provided. Indeed this is \Vhat everybody 

did. Thus, if anybody cornplied vvilh N.R.S. 453A.322 it ,vas Desert, 

VIL 1\ T t\. MINIMUJV[ DESERT SlLBST i\NTL<\LL Y COlVIPLIED \VITH THE 
STATUTE \VHIC.'.H IS SUFJi'ICIEN'I' PlJH.SU,AN'I' 'I'() WELL ES'rABLISHEl) 
NEV ADA SlJPREIVIE COlIRT AUTIIORITi'' 

I 
I 

If for any reason the Court does believe that an applicant had to subn1it proof that its 

establishrnent rnet the City of Las Vegas's enacted zoning restrictions, either through proof of 

licensure or a letter frorn the applicable local govennnental authority at the ti1ne the application 1 
I 

v.ras filed (as sho,;vn above it does not) then at a rninimurn Desert substantially complied with this 

requirernent. First, it subn1itted the letter from the surveyor and survey sho'vving that it rnet the .I 
! 

requiren1ents, This clearly constitutes substantial con1pliance under well-established Nevada i 
- ., 

Supre1ne Court authority. Specifically, the Nevada Supre1ne Court has stated that substantial i 
! 

cornpliance with the statute is sufficient vvhere the purpose of the statute can be adequately served I 
! 

in a n1anner other than by technical con1pliance vvith the statutory language. Schleining v. (~AP I 

()ne, Inc., 130 Nev. A.DY. Rep. 36, 326 P.3d 4 (2014), In that case the Nevada Supren1e Court. 

noted that there \Vas no prejudice to any party by allowing substantial co1npliance and the purpose I 
of the statute ,vould have been n1et by allowing substantial con1plia.nce, In other words, the test is 

whether or not the purpose of the statute 'Nas rnet. See also, 1Vevada Equities v. FVillard Pease 

Drilling Co., 84 Nev. 300,440 P.2d 122 (1968) ("The clain1ant substantially complied v.rith the I 

licensing sche1ne under both chapters. It is not suggested that FVillard Pease ])rilling (~o. \Vas / 
- ! 
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\Vanting in experience, financial responsibility, or indeed, in any particular detrin1ental to the 

safety and protection of the public, It had passed the scrutiny of the contractor's board in these 

respects and \Vas issued a license. \Ve shall not condone a forfeiture in the absence f I 
o anv I . . 

ascertainable public policy requiring us to do so,") Id at 303. 

Like in the i-Villard Pease case, there is no suggestion that I)esert did not con1ply \Vith the 

City of Las 'Vegas rnedical 1narijuana zoning require111ents. To the contrary, there was abundant 

proof that it did since it got staff approval and final SlTP approval fron1 the City not to rnention 

the proof fron1 the license surveyor that the requiren1ents vvere rnet Further, nobody i.,vould be 

harn1ed if a court ruled that Dese1t rnet the substantial co111pliance test since the City and State 

both in f~1.ct, granted the license to Dese1t finding thern to be a suitable applicant v.;ho rnet the 

zoning requiren1ents, The only section which did specifically state vvhat vvas required in the State 

n1edical marijuana application \Vas N.A,C. 453A.306. The Court vvill note that section is the only 

section, which states \Vhat is required in the application, Dese1t 1net all of those require1nents. 

Similarly, the statute states that the application must be on the application forn1 drafted by the 

State. That application forn1 did not include any requirement for proof of the City of Las Vegas 

licensure but instead, rnirrored requiren1ents of N,,<\,C, 453A.306. Clearly, then 'vvhat Desert did 

constitutes substantial coi:npliance. 

VIII. GB SCIENCli:S HAS N() S'fANDING TO BRING TI-IIS ACTl()N SlNC1E rrs 
APPLIC'.ATION DID NOT IlA. v'E THE INF(Hl1vlATI()N IT NOW ALLEGES 1-[Al) 
T() BE IN(:LlHlEI). 

1\gain, Desert does not believe that N.R.S. 4531-\.322 (3)(a)(S) language 

! 
I 

concerning proof of !icensure \Vas required in an applicant's application. Hovvever, if it 'vvas then i 

G·B Sciences is in no position to con1plain that the infonnation \Vas not included in I)esert's since 

it \Vas not included in (j-B Sciences (or any other applicants) application either. 

G·B Sciences alleges that since it received license approval fron1 the City of Las \T egas on 

or about ()ctober 29, 2014 it somehow con1plied with its alleged argun1ent that a person had to 

subn1it proof of licensure from the City of Las Vegas or a letter frorn the City of Las Vegas 

sho,ving it rnet the City of Las Vegas' 1nedical marijuana zoning restrictions, First, (i'B Sciences 

never subn1ltted such infonnation to the State, Second, although the City of Las Vegas provided 
11494160.1/040405.0003 
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such inforn1ation to the State it did so long after the application deadline, There is nothing in the I 
statute that states that an entity can supplen1ent its application long after the deadline, I 

I 
I 

Thus, GB Sciences apparently wants the Court to not technically enfi.1rce the statute it is I 
I 

citing, Hovv ironic considering it is trying to bring an extrernely technical argurnent that defies . 

comn1on sense and the express vvording of the statutes. lt ;,vould have the Court believe that since . 
! 

it got City SlJP approval and the City sent that SUP approval to the State on or about ()ctober 30, 

2014 it somehow con1plied 'Vvith N,R,S. 453/.,.322 (3)(a)(5), Hcrvvever, it clearly did not This is 

because the statute required the inforn1ation to be subrnitted to the State and the deadline for 

subrnitting the infonnation to the State pursuant to N.R.S. 453/\.324 (4) vvas i\ugust 17th. (H3 

Sciences never provided anything cornplying v,1ith N.R.S. 453A322 vvitb its application. Further, 

it never supplen1ented its application to provide any additional information even if that vvere 

allowed vvhich it ,vas not since the deadline ,vas a deadline for a reason. That, the City sent the 

State a list of entities \Vhich did receive SlTP approval on or about October 30, 2014, does not 

equate to sub1nitting proof of licensure ,vith the State by the August deadline. Further, it should 

also be noted that even though the City of Las Vegas might have submitted the inforrnation i 

concerning vvho got SUP approval on October 30, 2014 by then the State had already issued or at 

least n1ade its decision concerning the approvals. 

Not having con1plied ,vith the alleged requirements itself: GB Sciences has no standing to 

bring the present action. This is another reason ,vhy this Court should reverse its decision and 

order sunur1ary judgrnent for I)esert. 

[X. 1>HE (X)UllT Sl-I{)lJLD Rli:VEllSE THl~ IlECISION ON ESTOPPEL GROUNDS. 

In Southern 1\/evada Afe,norial Hospital v. The J)epartrnent o.f Hurn an Resources 101 1Vev. 

387, 705 P. 2d 139 (1985) the Nevada Suprerne Court held that equitable estoppel prevented a 

governn1ent entity fro1n taking back a license to avoid n1anifest injustice and hardship to the 

injured party. In that case, the Departnlent of Health had granted an application fron1 Southern 
I 

1Vevada !Jo,~pita! to expand its facility by the addition of 65 beds. At the sa1ne tilne it filed the 1 

application numerous other hospitals filed shnilar applications seeking basically the sanle beds. 1 

Southern 1\/evada was granted the license and issued a letter of approval. That letter of approval 
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specifically authorized the applicant to begin the expansion and indeed, required the expansion to 

occur within a certain period of tin1e. Thereafter, upon appeal fron1 another applicant the 
! 

department changed the decision granting Southern 1Vevada license approval The Nevada 1 

Supren1e Court hovvever, agreed with Southern 1Vevada in its court action holding that the State 

vvas estopped froin taking back the license approval for the additional 65 beds. 
I 

! 
The Nevada Supreme Court stated, "The modern trend pennits the application of equitable ' 

estoppel against the governn1ent to avoid manifest injustice and hardship to the injured 

party .... The doctrine of estoppel, as applied to governrnental agencies, is rooted in concepts of 

justice and right, and is pre1nised on the idea that the sovereign is responsible and a citizen has a 
' 

legithnate expectation that the government should deal fairly vvith hin1 or her." Id. at 141 ! 
( citation 01nitted). 

The sa,ne is true here, the State should not be allowed to revoke Desert's license. i\.gain, 

Desert does not believe that the State did violate the Nevada Revised Statutes, I-ro,:vever, if it did • 

it is estopped frorn revoking the license no,v since it \Vas the State's ovvn decision as to hovv to I 
l 

interpret the statutes and vvhat and what not to require that caused the problen1. 

Certainly, it is not equitable for the State to not require proof of local governn1ent zoning 

approval prior to issuing the provisional cert.ificate, not include this requiren1ent in its o\vn 

detailed application, not revievv any of the applications to see if said infonnation had been 

provided and yet issue their provisional and final licenses especiaily k110,Ning the applicants 

would rely on the san1e to build and open a facility. 

I 

Desert clearly relied upon the issuance of the provisional license in rnoving for\-vard with 

the pursuit of its final City license and final State license. The current n1e1nbers of the LLC have . 

spent their life savings, spent significant sun1s in legal fees, spent a large sun1 of money to quickly 

perfonn aU the tenant i1nproven1ents and other\-vise get the building ready for opening since there • 

\-Vas a thne deadline, opened the facility, spent a significant a111ount of tin1e and money to operate 

the business and even rnore ti1ne and n1onev to n1arket the business. See Exh. 6. AH in reliance I • • 
! 

upon the State's issuance of the provisional certificate and final State, ce1tificate. It \Vould be I 
I 

grossly unfair to allow the State to revoke that license at this tilne, Indeed, it would be against I 
i 
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established Nevada Supren1e Court la\v regarding equitable estoppel against the govennnent Id I 
' 

S'ee, also, State ex rel. Shannon v. Sponburgh, 401 P .2d 63 5 (\Vash. 1965). 
' I 
I 

Although not truly relevant since it vvould be the State that would be revoking lhe license, I 

it should also be pointed out that GB Sciences itself comn1itted acts \Varranting equitable estoppel 

and laches, Specifically, GB Sciences filed the san1e la,vsuit against Desert back in 2014 but I 
disn1issed the lawsuit against f)esert (adn1ittedly without prejudice) in ,\pril 2015. Exh. 10. 

Follo\ving that tirne Desert spent significant an1ounts of tin1e and n1oney on legal tees, getting the 

licenses and bui !ding the building before this la,vsuit vvas filed. Exh. 6. 

The doctrine of laches is also applicable, The case of (~arson City v. Price, 113 Nev, 409, 

934 P.3d 1042 (1997) supports this proposition. In Carson City v Price, the ('arson C'ify Board of' 

CJovernors approved a project built and paid for by an entity, Citizens For 1\ffordable Hon1es, Inc. 

("CA.I-II"), (:AJ-U had satisfied all the conditions of the A.gree1nent with Carson City and the City 

then transferred to Ci\H! a deed conveying title to a detention pond property vvhich C1\HI had 

reengineered and reconstructed a stonn drainage syste1n, thereby enabling C .. AHI to develop the i 
i 

pond property for hon1es. 

The Prices (Respondents) ovvned property abutting the detention pond and did not attend 

the public n1eeting ,-vhen the city board approved the project, although they became a\vare of the 1 
I 

City action, Nonetheless, son1e eight (8) rnonths after the pond project vvas con1pleted, 

Respondents brought suit for injunctive relief to prevent CA.HI fro1n further developing the pond 

(,vith tvvo incon1plete hon1es under construction) and for rnonetary damages. 
I 

The trial court gave Respondents a Ten1porary Restraining Order, tolknNed by a I 
I 
I 

prelin1inary injunction. The City and CAHI appealed, arguing that the Respondent's suit was I 
I 
I 

barred by laches, and the Supren1e Court agreed, thereby dissolving the injunction. Ln so doing, I 
I the Supreme Court, citing prior authority stated, 113 Nev, 409, at 412: 

"Laches is an equitable doctrine which may be invoked 
'Nhen delay by one party ,vorks to the disadvantage of the 
other, causing a change of circu1nstances \.Vhich would 
1nake the grant of relief to the delaying party inequitable,'' 
Building & ConstL Trades v. Public \,Yorks, 108 Nev, 605, 
610-11, 836 P.2d 633, 636~37 (1992), "Thus, laches is 
more than a 1nere delay in seeking to enforce one's rights; it 
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1 is a delay that works to the disadvantage of another, il Ho1ne 
Savings v. Bigelovv, 105 Nev, 494, 496, 779 P.2d 85, 86 

2 (1989). "The condition of the pa1iy asse1iing laches 1nust 
becon1e so changed that the party cannot be restored to its 

3 tanner states." Id., at 412, 413. 

4 The court noted that vvaiting eight (8) n1onths fro1n the tilne of the public hearing, and 

5 after Ci\HI's spending "thousands of dollars preparing the lots, gaining govermnental approvals, 

6 and actually co1npleting a large portion of the construction ... (r]espondents' delay caused a • 
I 
I 
I 

7 1nateriai disadvantage to C1\HI so altering CA.Hi's position that it cannot be restored to its pre- I 
I 
I 

8 project condition." Id, at 413. ' 

9 Sound fan1iliar? Here, this Plaintiff voluntarily disn1issed Defendant from the prior action 

1 o involving the sa111e legal issues. Now, sorne nine (9) n1011ths after the voluntary dis111issaI of 

11 I)efendant in the prior action and after Defendant expended hundreds of thousands of dollars in 

12 constructing its l'v1rvfE facility and securing all governrnental approvals, Plaintiff seeks an 

13 affirmative ir~junction preventing Defendant frorn operating its approved tvUvlE dispensary. 

14 Plainti1I cites Leonard v. Stoebling, 102 Nev. 543, 728 P.2d 1358 (1986) and Afe1nory 

15 Gardens of Las Vegas v. Pet Ponderosa Afernorial Gardens, Inc., 88 Nev. 1,492 P.2d 123 (1972) 

J. 6 in support of its arguinent that an aiiirmative injunction, undoing prior unlav,rful acts, has case 

1 7 support Not only are these cases distinguishable in that the \Vrongdoer violated the other parties' 

18 real property rights, in neither instance did the party seeking an injunction vvait an inordinate 

19 arnount of time before instituting legal process. 

2 o In sho1i, the facts of this case n1andate that Plaintiff's ovvn actions prohibit, in equity, the 
! 

21 relief sought - a inandatory affi.rn1ative injunction - against Defendant, and, to the contrary, ' 

22 n1andates that Defendant's Countern1otion for Sununary Judgn1ent disrnissing Plaintiffs 1 

2 3 Corn plaint against it be granted. 

24 

25 

26 

') '7 
~ ' 

28 

X, THE COURT SII01JLI) ALL()\V 'fHE PAI{'rI:ES 'ft) DO DISC'O'VERY IF IT 
J)()ES NO'f GitANT DESERT SUlV11VL-\RY JlJDGlv1ENT. 

The Court granted sun1rnary judgrnent Yet, the transcript of the hearing shovvs that the 

Court had nun1erous questions regarding the rnatter. Lawyers ansvvered so1ne of those questions 

but no evidence vvas presented regarding those questions. Desert believes that, based on the 
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above, that the Court shou[d reconsider its decision and grant I)esert surrnna.ry judgment. This is 

because the statute does not require proof of City of Las Vegas licensure prior to the state having 

the ability to issue the provisional certificate, even if there ,vas ambiguity regarding 'Nhether the I 
state could issue the provisional certificates Nevada Supreme Court statutory construction holds 

that this Court should rule that the statute does not require the provisional certificates to avoid I 
n1anitest unjustice and an absurd result (everybody's application would have to be thn.nvn out 

since no one con1plied ,vith the statute under the interpretation set forth by Plaintiff) and Plaintiff 

con1plied or at least substantially complied ,vith the statute. Further, there is reaLly no dispute that 

equitable estoppel and !aches require the Court to prevent tbe revocation of I)esert's license in I 
order to avoid manifest injustice. I 

But, if the Court is not convinced for any reason Desert v;1ould request that it be allowed to I 
conduct discovery pursuant to N.R.C,P, 56(f} I 

/.\s shovvn frorn the Affidavit of Patrick Sheehan attached hereto, that discoverv would I 
. . 

include depositions of the State to see exactlv ,vhat thev did, hovv they inter1Jreted the statute, 
.; . ' 

depositions of the City regarding their policies, obtaining a full copy of the application of other 
1 
' 

sirnilarly situated parties including (TB Sciences, questioning (1B Sciences regarding vvhy they 
I 

1,,vaited so long in bringing the action against l)esert or rnore particularly, vvhy they disrnissed the I 
! 

action against Desert and then brought it back n1any n1onths later and other facts and 1

11

• 

circun1stances regarding all of the argun1ents raised above, Exh. 11 

Dese1i should have the opportunity to sho,v vvhat the actions of the governmental entities 

\Vere, \Vhat the actions of GB Sciences vvere and the total inequity of allo,Ning a revocation of 

I)efendant's license through discovery, This vvas the decision reached by the Nevada Supreme 

Court in (~heqer, Inc. v. Painters and L)ecorators Joint c:ornn1. 98 1Vev. 609, 655 p.2d 996 (1982). 

In that case the Court reversed the granting of su1n1nary judgment based on the respondents clain1 

that the Court should have provided equitable estoppel stating that there ,vas an issue of rnaterial 

fact (on equitable estoppeI and other facts of the case), that had be detennined by the trial Court. 

I 
XL AT A lVIlNllv1UI\'1 l)ESli:R'I' \Vt)lTLD REQUEST A. STA\' PENDING APPlrAL ! 

AND INDEED A. STA\' PENDING Tl-IE ('.()lJR'r~s ORDER UNTIL THE 
l\10TI()N F()H. H.EC:ONSlI)ER,4.TION IS HE1\RD. 
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Pursuant to N.R,,<\,P. 8(a) the District Cou1t can grant a stay pending appeaL The I 
i 

Court generally considers the following factors i,;vhen making that decision. (1) \Vhether the object 

of the appeal or \'<Tit petition v1ill be defeated if the stay is denied; (2) 'vvhether appellate vvill 

4 suffer irreparable or serious injury if the stay is denied; (3) \Vhether respondent in interest will 

5 suffer irreparable or serious injury if the stay is granted and ( 4) i,;vhether the appellate is likely to i 

6 prevail on the n1erits in the appeal Hansen v. Eighth Judicial District C'ourt 116 Nev. 650, 6 p3d 

7 9 ')2 (200() . 6 , .. )). 

8 Each of those factors heavily 'Neighs in favor of granting the stay pending appeaL First, if 

.9 the license is revoked the vvhole object of the appeal \Vill be defeated. Second, I)ese1t would 

1 o suffer irreparable harn1 because if it had to close its business it \Vould lose all the rno1nentun1 all 

11 the advertising it ,vould probably be sunk forever. Third, obviously since GB Sciences i,;vas not 

12 avvarded a license it vvould not suffer any harn1 vvhatsoever if the stay v1as granted. Fourth, based 

13 on the above Desert respectfu!ly asserts that it presents at least a serious question and that the . 
I 
I 

14 I balance of equities vveighs heavily in favor of it. 
:~ 
!~ 

15 ! Indeed, this last test is really the test. Specifically this because the Nevada Supren1e Court 

16 has stated that a 1novant does not ahvays have to show the probability of success on the 1nerits in 

17 order to get a stay. However, the 1novant nnrnt, "present a substantial case on the n1erits when a 

18 serious legal question is involved and show that the balance of equities vveighs heavily in favor of 

19 granting the stay." Id at page 987, 

2 o This is obviously the case here since not only \vould f)efendants license be revoked (and 

21 lifetiine savings lost) but nun1erous others 'vvould also as the case presents a serious question of 

2 2 lavv. 

XII. C:ON(:LUSION, 
I 

l 2 4 l. For the above foregoing reasons J)efendant ask that the Court reconsider its motion 
'I 

2 5 I granting surnn1ary judgn1ent to the Plaintiff and instead, grant sun1n1ary judgment to the 

2 6 Defendant Alternatively, and at a 1nininn1m, that it allov; the Defendant to conduct discovery. 

27 
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Dated this _j_*':J ____ day of A.pri1, 2016. 
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CERTIFICi\TE OF SER'VICE 

Pursuant to NRCP 5(b), I hereby certify that I a111 an en1ployee of Fenne11101T Craig Jones 

' . 
Vargas and that on A.pril .. l.~:/., 2016, service of the IvIOTION FOR RE(X)NSIDERATION I 

I 

AND REQlJESI' 1'HA'l' 'I'HE ('.()lJR'l' REVEitSE ,1-\.ND GllAN"I) I)]LFENDA.NT I 
' SlJ1"1l\:1AlfY JUl)(;l\1EN1' ,vas n1ade on the follo\:ving counsel of record and/or parties by I 

electronic transn1ission to all parties appearing on the electronic service list in ()dyssey E-File li 

Serve (Wiznet): 

E~Service Master List 
For Case 

null - GB Sciences Nevada LLCf Piaint:iff(s) vs. Nevada Department of Behavioral 

Health ai,d Human . Servli:.:~s. Defendant_:( s )"'"""""""""""""""""""'"""'""""'' 
Attorney General's Office 

Contact f'~H~H 

..._. · ·.·.·.·.·.·.·.·.·.·.·.·c.·.·.·c.·.·.·.·.·.· ... ·:···-·.· ............................... ·.·:· ........ :··· .... : ...................................... ·.·.·.·.·.·.· ....... ·.·.·.·.·.·.·.·.·.·.· ...................................... ·.· ................................. ·.·.·.·.·.·.·.·.· •. ·.· · · •. ·.· •. ·.· •••••. ·.· •. ·.· ••••••····· •••. ·.· •••••••. ·.·.·.·.·.·.·.·.·.· •. ·.· •. ·.·.·.· •. ·.· •••/ ...•• 

City ot Las Vegas-City Attorney's Office 
Contact 
Betsy Comella 
Cindy Kelly 

RSlW1,0hl$W11$'.!J&lf{WJJli@;$}$J¥. 
ckeHv·'filla,,veq~~=niiv"1da,aov .. ..: ........... ~:-...... ~ .............................. ,:S. .... : .. . 

J otin . A,. Cu rta s, . Eso., WfJJJi~1~ . .@lg;,v~q;~~,t1~.y,ir,j .,1. q9',~ 
Kelli Hansen ........................... J\~•tris.~rt@!a,,y~:g~S:'ll~y,1tj~,gp\1 ·· 

Ccopeftevenso11t PJt, 
contact 
~\ms~dvl~~~~pr1irilliht6r\ .. 

Eman 
. . . iIWtfaitniiliii,fa~~faiif foiici"iilifo . . . 

.. . ...................................................................... . 
••••••'•'••••'•'•':•:•::::::~~:::•:•:::::~::~~~~:·:·.···•·•·•·••:•:•:::~..;.,::,:, .......... ,,.·:·:· ................ ..;...;: ... ..;._.,;.,;.,;.,;.,;.,;.,;.,;.,;.,;.,;.,;.,;.;..;..;..;..;..;..;..;..;..;..;..;..;..;..;..;..;..,;.;..;..;..;..;..;..;..;..;..;..;..,;.;..;..;..;..;..;..;..;..,;.,;.,;.,;.;..;..,;.,;.,;.,;.,;,.,.;..,;,n.,;.,;.,;.,;.,;.,;.,;.,;,.,~.,;-...,,,, _____ ,.,;.,;,.,. ____ . .,;~-.• 

Michael H. Singer, Ltd, 
Contact 
Michael H. Singer, Esq, 

Email 

. . . r!111J.l$:{11r.1si~~@n1tl~"-tt1W;rlm(~J~>nr .. 
. . . . . . ' ..... ''' ' .... '.''' '........ ........... ........ _ _,,,,, _ _,,,,,_.,....,,_.....,, _...,,,,,,,,,, ....................................................................................................................................... . 

Contact Email .. ................................................ . 
.Jill §§rgh~rnrner. .·.·. · ·.·.·•······ ............... ·......... .ik~ir1~faii1rriiriitirrilttiilifa~Ir(,t~r11f · 

~,,, ...... ,, ...... -;-;-;-;-:-:-;-;-:-:-:-:-;-;-:-:-;-:-.-.-:-:-;-:-.---.-.-:-:------··-·.·.·-:-:-·-··,•,•,•,•,•,••:•••·--······-:-:-·-·····-·-·-·-·············· ............... ,,:,.:,.,,,,,,,,,,,,,,,,,,,.,.,,,,,,,,,,,,,,,,,, ............................ ,.,.,.'.',.,.,.,.,.,. ...... ___________ _ 
Smith & Shapiro, PLLC 

11494150.1/040405.0003 

Contact 
Asr,!ey Houston 
Jamesc, Shapiro 
Sheldon Herbert 

fm,iH 
ahorNtnn,i1s.mithi,h,:inlroxum 
':'.'"':'.'':7-"'"'.'"':'"":::--:~··,, ........ ':':"""':""':':'""':'.'':""·"-.-.... -.,-.-.-.-.-.-. ...-.-... 

'~1', "''' ,,,,n,i11·,,t1·,;:t,,, ,1't· ·,. rr<•" ........ · .l:~:-~;':.~~~;~~;>t.~. :~.·::,i. '.~.-~~-.~·. >·<~·.>·.n: ~ ... 
~tWr!?l:r•tifNH\itthst1~pi,-.:i,cm11 

,t.\n Ernployee of Fennemore Craig, P.C. 
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LA.S VEGAS 
Gi1Y COUNCIL 

CAROLYN G, GOODMAN 
MAYOR 

STAVROS S. ANTHONY 
MAYOR PRO TEM 

LOIS TARKA.MAN 
STEVEN D, ROSS 
RICKI Y, BARLO\N 

BOB COFFIN 
BOB BEERS 

ELIZABETH N. FRET'NELL. 
CITY MANAGER 

CITY OF lAS VEGAS 
495 S. MJ.\IN STREE:·r 

LAS VEGAS, NE.VADA 89101 

VOICE 702.229,651 i 

TTY 7-1-1 
w,Nw.lasvegasnevada.gov 

December 22, 2014 

Cecile Properties, LLC 
420 East Sahara Avenue 
Las Vegas, Nevada 89104 

RE: REHEAR - SUP-55207 - SPECIAL USE PERMIT 
CITY COUNCIL MEETING OF DECEMBER 17, 2014 

Dear Applicant 

The City Council at a regular meeting held December 17, 2014 APPROVED the request 
for a Special Use Permit FOR A PROPOSED 2,268 SQUARE-FOOT MEDICAL 

· MARIJUANA DISPENSARY at 420 East Sahara Avenue (APN 162-03-416-022), C-1 
(limited Commercial) Zone. The Notice of Final Action was filed with the las Vegas City 
Clerk on December 18, 2014. This approval ls subject to: 

Planning 
1, Conformance to all Minimum Requirements under LVMC Title 19.12 for a ~ 

Medical Marijuana Dispensary use. 

2. 

3. 

No physician or medical person. making recommendations for medical marijuana 
rnay be located within a dispensary. 

There shall be no on-premise consumption (the use, smoking, ingestion or 
consumption of any marijuana, edible marijuana or marijuana infused product) 
on the licensed premises. 

4. A!! development shall be.in conformance with the site plan, building elevations 
and floor plan, date stamped 08/04/14, and sign-elevations date starnped 
08/07/14, except as amended by conditions herein. Any modification of the 
prernises of a medical marijuana estabilshment shall be filed 60 days in advance 
of any proposed construction. A full and complete copy of all architectural and 
buik:llng plans shall be filed with the Director for a review of compliance with Title 
6,95 and Title 19. The Director shall review the plans and approve any 
modifications in compliance with this chapter prior to the commencing of any 
construction of modifications. 

5.. This approval shall be void eighteen rnonths from the date of final approval, 
unless exercised pursuant upon the issuance of a business license. An 
Extension of Time may be filed for consideration by the City of las Vegas. 

6, Ail necessary building permits shall be obtained and final inspections shall be 
completed in compliance with Title i 9 and all codes as required by the 
Department of Building and Safety, 

7, 

8, 

Conformance to the associated final recommendation of the Downtown Design 
Reviev,1 Committee (DDCR) shai! be requlred. 

These Conditions of Approval shall be affixed to the cover sheet of any plan set 
submitted for building permit, as well as submitted as part of any business 
license application. 

The presence of minors on the premises of a medical n1arijuana establishment 
is prohibited unless the minor ls a qualified patient on the premises of a 
dispensary and is accompanied by his or her parent or legal guardian. 

20i 4 IN!NNER OF THE U.S. CONFERENCE OF MAYOFlS CLIMATE PROTECTION /\\NARD 
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SUPM60171 f PRJM60307J M Page Two 
i\ugust 4, 2015 

This action by the Department of Planning staff on August 4, 2015 is final unless a mitten appeal is 
filed with the Director of the Deparunent of Planning within ten days of the date of this letter. 

Sincerely) 

~~~ 
Andre\V P. Reed, AICP 
Planning Supervisor 
Case Planning Division 

AR:nl 

cc: 

l'v!s-. Lucy Stevvart 
1916 Trail Peak Lane 
Las Vegas, Nevada S9134 
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Baiighman & Turner, Irie. 
I Con.sitltit,g Engi!,et··rs &).ztnd Surveyors 

121Jl·B:hison Street Ph.one (702) 870-8771 
Las Vt,g-,i.,,j Nevnda 8910:2-1604 Fax {702) 878-2695 

I 
Ju V 17, 2014 

Cir, of LasVegas Platt mg Dept. a:J North Rancho Dnve 
La~ Vegas Nevada 89106 . T ~ ., , 

I ' . . I 

R. ·• Prqposed S.uita~iUty· JJc~nstng 
M¢t0cal Mat'ijua+~ Esn1bUshfuent'(-Dispensary) 
420 East Sahar*'IAvenue 

'f. VVhom It May Contern,1 

L · •ve·1"'a<lSfthOO ·eidsllWJtco~ds, peifOrmed an on·slte.>MlJ: ofctlie aOOl'e,refi,rern:ed proj~ct, ano 
ve 'liJed in the ·field the fr)tt1Ning: · · 

1) There are i1\JChua. i_asFte. e. nage d.a!ice hall$,J)arks,o.r_p'laygrounds;, pqbli.c libraries, o_· aycare 
fadlfties,. .or any qt:et fatUn:y·thatw.ould .meet the-definition.of a \'community facility" as 
defln$d by NRS 45RA,3~tticrcated within a 300 footradtus of the prop9sea estab!fshment 

2) There are no scho !sf pupnc and/or private mat:p"rovide formal_ edu<;atlon as~o(;iatep yv.1th 
pre-school througl. gricle .12 within a :U)t}Q foot radius·- of the proposed esrab!.!Shment 

3) Proxi.rnlty E~lblt lf attached. 

Sh :uld you have any que: 'ions, pleafi°e .feel fre$ to- contact Dav.Id Turner., atth!s office. 

Rk v.Wd J. Baughman, PLS 
Ne. (ad~, Certificate No,.1.1( 2· 

/1 
'1 I 

I 
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'.:i124/20·16 NRS 45..."IA.322- Registration of estat.~lshments: Requirements; expiration and renewal. [Effectlvo April 1, 2014.) :: 2013 Nevada Revised Statutes :: USC ... 

Justia > US Law > US Codes and Statutes > Nevada Revised Statutes > 

2013 Nevada Revised Statutes > Chapter 453A ~ Medical Use of l\llarijuana > NRS 453A.322 

fective April 1 , 

View the 2014 Nevada Revised Statutes 1 

Vievv Previous Versions of the Nevada Revised Statutes 

2013 Nevada Revised Statutes 

Chapter 453A ~ Medical lJse of Ma.rijl-tar,a 

NRS 453A~322 - Registration of 

e.stablis.hrner1ts: Requ1,~er11e11ts; expit"atior1 

and renewal~ [Effective April 1, 2014~] 

Universal Citation: NV Rev Stat§ 453A.322 (2013) 

1. Each medical marijuana establishment must register with the Division. 

2. A person who wishes to operate a medical marijuana establishrnent must submit to the 

Division an application on a form prescribed by the Division. 

3. Except as othervvlse provided in NRS 453A.324, 453A.326, 453A.328 and 453A.340, not 

later than 90 days after receiving an application to operate a medical rnarijuana 

establishment, the Division shall register the medical marijuana establishment and issue a 

medical rnarijuana establishment registration certificate and a random 20-digit alphanurnerlc 

identification number if: 

(a) The person who wishes to operate the proposed medical rnarljuana establishrnent has 

subrnitted to the Division a!! of the follovving: 

(1) The application fee, as set forth In NRS 453A.344; 

http:h1a'(l ,.i usti a.com /codes/navada/2013/diapter-45&,Js tatut,,-453a .322 1/7 
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3/24/2016 NRS 453A.322- Registration of establishments: Requirements: expiration and renewaL [Effective April 1, 2014.] :: 2013 Nevada Revised Statutes :: USC." 

(2) An application, which rnust include: 

(I) The lega! nan1e of the proposed medical marijuana establishment; 

(I!) The physical address vvhere the proposed rnedica! marijuana estabHshn1ent wm be 

located and the physical address of any co-01Nned additional or otherwise associated 

medical marijuana establishments, the locations of which may not be vvithin 1,000 feet of a 

pub!lc or private school that provides formal education traditionally associated with 

preschool or kindergarten through grade 12 and that existed on the date on which the 

application for the proposed n1ed1ca! marijuana establishn1ent was submitted to the Division, 

or vvithin 300 feet of a comrnunity facility that existed on the date on which the application for 

U1e proposed medical marijuana establishment vvas submitted to the Division; 

(II!) Evidence that the applicant controls not less than $250,000 in liquid assets to cover the 

initial expenses of opening the proposed medical marijuana establishment and complying 

with the provisions of NRS 453A.320 to 453A.370, inclusive; 

(IV) Evidence that the applicant owns the property on which the proposed n1edical 

marijuana establishment wm be located or has the written pern1ission of the property owner 

to operate the proposed medical marijuana estab!ishrnent on that property; 

(V) For the applicant and each person who is proposed to be an owner, officer or board 

member of the proposed medical marijuana establishment, a complete set of the person s 

fingerprints and written permission of the person authorizing the Division to forward the 

fingerprints to the Central Repository for Nevada Records of Criminal History for submission 

to the Federal Bureau of Investigation for its report; 

(Vl) The name, address and date of birth of each person who is proposed to be an owner, 

officer or board men1ber of the proposed medical marijuana establishment; and 

(V!I) The name, address and date of birth of each person ,Nho is proposed to be employed 

by or othenrvise provide labor at the proposed medical marijuana establishment as a medical 

rriarljuana establishn1ent agent; 

(3) Operating procedures consistent with rules of the Division for oversight of the proposed 

n1edical rnarijuana establishment, including, without limitation: 

(I) Procedures to ensure the use of adequate security measures; and 

(I!) The use of an electronic verification systen1 and an inventory contra! systern, pursuant to 

NRS 453A.354 and 453A"356; 

htlp:il1aw .justia,comlcodeslnevadal2013/chapter-453alsta\ute-453a.322 
2f? 
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3i24i2016 NRS 453A.322- Re.Jistration of establishments: Requirements; expiration and renewaL [Effective April 1, 2014.] :: 2013 Nevada Revlsoo Statutes:: USC ... 

(4) If the proposed medical marijuana establishrnent wm sell or deliver edible rnarijuana 

products or marijuana-infused products, proposed operating procedures for handling such 

products which must be preapproved by the Division; 

(5) If the city, town or county in which the proposed rnedical marijuana establishment will be 

located has enacted zoning restrictions, proof of licensure with the applicable local 

governmental authority or a letter frorn the applicable local governmental authority certifying 

that the proposed n1edical marijuana establishment is ln compliance with those restrictions 

and satisfies all applicable building requirements; and 

(6) Such other information as the Division may require by regulation; 

(b) None of the persons who are proposed to be owners, officers or board members of the 

proposed medical marijuana establishment have been convicted of an excluded felony 

offense; 

(c) None of the persons who are proposed to be owners, officers or board members of the 

proposed medical marijuana establishment have: 

(1) Served as an owner, officer or board member for a medical marijuana establishment that 

has had its 1Tiedical rnarijuana establishment registration certificate revoked; or 

(2) Previously had a medical marijuana establishment agent registration card revoked; and 

(d) None of the persons vvho are proposed to be owners, officers or board members of the 

proposed medical marijuana establishment are under 21 years of age. 

4. For each person who submits an application pursuant to this section, and each person 

who is proposed to be an ovvner, officer or board member of a proposed medical marijuana 

establishn1ent, the Division shall subn1it the fingerprints of the person to the Central 

Repository for Nevada Records of Criminal History for submission to the Federal Bureau of 

Investigation to determine the crirnlnal history of that person. 

5. Except as otherwise provided in subsection 6, if an application for registration as a 

medical marijuana establishment satisfies the requirements of this section and the 

establishment is not disqualified fron1 being registered as a medical marijuana 

establishment pursuant to this section or other applicable !aw, the Division shall issue to the 

establishment a medical marijuana establishment registration certificate. A n1edical 

mariJuana estabHshrnent registration certificate expires 1 year after the date of issuance and 

may be renevved upon: 

http:iil aw .j usti a,com /co:Je:,lriev ada.12013/chapter-453als tatute-453a .322 3,7 
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3/24/2016 NRS 453A.322- Registration of establishments: Requirements; expiration and renewal. [Effective April i, 2014.] :: 2013 Nevada Revised Statutes:; USC ... 

(a) Resubmission of the information set forth in this section; and 

(b) Payment of the renewal fee set forth in NRS 453A.344. 

6. In determining whether to issue a medical marijuana estabHshn1ent registration certificate 

pursuant to this section, the Division shall consider the criteria of merit set forth ln NRS 

453A.328. 

7. As used in this section, community facility means: 

(a) A facility that provides day care to children. 

(b) A public park. 

(c) A playground. 

(d) A public swimming pool. 

(e) A center or facility, the primary purpose of which is to provide recreational opportunities 

or services to children or adolescents, 

(f) A church, synagogue or other buildlng 1 structure or place used for religious worship or 

other religious purpose. 

(Added to NRS by 2013, 3702, effective April 1, 2014) 

Dlsclalmer: These codes may not be the most recent version. Nevada may have more 

current or accurate information. We make no warranties or guarantees about the accuracy, 

cornpleteness, or adequacy of the information contained on this site or the information 

linked to on the state site. Please check official sources. 

http:/ /law .j usti a,com !codeslnevadal2013/chapter -453als tatute-45:1a.322 417 
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NA.C: CHi'tPTER 453A - rv1ED1CA,L USE ()F 1'v1ARIJUA.NA. Page 8 of 41 

NAC 453A,304 R.e(1uest for· applications to operate estab!lshment: Notice; required prnvisfon1i; time period for 
'i ' < f I' t ""1R"'4·.:;1A 170) su }!!Wl§!(m o app 1can s, w ~ ~- :-L.'-"---.. 

J. Once each year, the Division will determine whether a sut1iciem number of medical marijuana establishments exist to 
serve the people of this St11te and, if the Division determines that additional medical marijuana establishments are necessary, 
the Division will issue a request for applications to operate a medical marijuana establishment The Division will provide 
notice of a request for appJications to operate a medical marijuana establishment by: 

(a) P0:stlng on the \V(:b\ik ,rf'dw Divisi<m 1h:ii the: Oivi:;,ion b rNJ1;Jtsiing ;tµptk,mt, to submit thdr ,:1pph,:atirn1,;; 
(b) P,i~aing ,, 00py of th(; rfqtit.~t for ,ipp!icaiiori:i :i.t the 1irit1eipaJ 1:iffrti.:l of the Div fa ion, the Legl:, k\{ivt: Ihil khng and m not 

less than thric'e oth~,rsepumtce., pr;;:,miiwnt 1:ilntY'> within lhh Stai(:; and ... 
(c) f\1aking notification of the posting locations using the dt~etn)nk nm,iH1ig lbt maintained by th~\ Divi:,i()n tor medical 

marijuana establishment inforrna.ticm. 
2, \Vhen the Division issues a request tor applications pursuant to this section, the Division will include in the request the 

point values that will be aHocated to each applicable portion of the application, 
3. The Division ,vill accept applications rn response to a reqii(:::;I for applications issued p\:1n;um1t to this section for J 0 

business days beginning on the date which is 45 business d1iyi, after the date on which the Divi,,km issued the request for 
applications, 

4. If the Division receives an application in response to a request for applications issued pursuant to this section on a date 
other than the dates set forth in subsection 3, the Division must not consider the applic:ation and must return the application to 
the entity that submitted the application. 

(Added to NAC by Div. of Pub. & Behavioral Health by R004-14, 3-28-2014, eff 4-1-2014) 

NAC 453A306 Applications to operate establishment: Required provisioni,, (rJRS 453/\.322, 453A.344, 453AJ70) 
An application submitted in response to a request for applications issued pursuant to NAC 453A.304 must include: 

1. A one-time, nonrefundable application foe of $5,000, 
2. An application on a form prescribed by the Division pursuant to subsection 2 ofNRS 453A.322. The application must 

include, without limitation: 
(a) \Vhether the applicant is applying for a medical marijuana establishment registration certificate for an independent 

testing laboratory, a cultivation facility, a facility for the production of edible marijuana products or marijuana-infused 
products or a medical marijuana dispensary; 

(b) The name of the proposed medical marijuana establishment, as reflected in the articles of incorporation or other 
documents filed with ,he Secretary of State; 

{c) Thi~ l}fl~~ or bu,.;ini<~?>?> ()1)91lL>.;1th:in of tht upplic,m!, such as individual, corporation, partnership, limited-liability 
Nilllf)ftny, 1%~;()(!!Hlkln ,ff <:.(ll)p~\rntiV(\J;>int Vic'n!U!'¢ \}(any Nhtr business organization; 

(d) Confo,mHi:inn thttl t!w uppfi(),mthu.~ r,:gi,;Jeted with the Secretary of State as the appropriate type of business, and the 
artkk~;nfint(>tpnration, Hflid(i-;; nf,)rg;1nh~ati,,n orpm'tll(i!'.'>hipm·Jdnt venture documents of the applicant; 

(t;} The phy6cal addn.-,ss ,vhere the pr(,p(;,,,~~cl inedkd mm:iJuw1i, establishment will be located and the physic.:! address of 
,my .('.(\,(lWned ;)I' otherwise affi Hawd nwdical m;;1rijHtU1;\esinblfahments; 

U) Tlwn1;:;i!i1l{~ addre:;s oftht~ applk;1nt: 
{g) The telephone number of the applicant; 
"l ·1· r--rl)~'• ~1-:- •:-f, .-~" ·, ,.... ..: ... ::1·: .{··· -~i,~ ~·.:,..,,~, ... ;,.{:.i:j. ..... , . .:-.:<·> 1 r: ..;: •. ~-t·;,·,. . t 1; '.: t . . ,::· }, ..... ,t;.·!l-.,.·~r ..... H1:h-· r:) ~h ..... l_~.l'i.~l ,"."-.).::0,:'\.,1 .Jo. ,.,. h,,. :..:t 1 :'.~:~ ).(&:·~l1:(,." 

(i) lfHK applkanl h,. upp f)· 111,,g fiw ii n1(:dknl marijH1'lna o,;tabH~;hrnentl\igisirntk>n certifk;,\t~~ to ,merat,~- ;i: 1w.cdk,1l rnJrljuana 
dispet!fri:WY,. the proposed hour:; (if (:,p~:ntHon. (h:irinl!, '\,\'h!Ch t!K: . nied.i.,~~d mariJwuw dh;p(;nSc,F)' plans t() b,~ availal)lf tn .JispNti!i' 
mNlica! 1nari,iu~ni, to piitkmtc; wh() hold v,lHd r:igh,try frhntifi~\Ilion cards or h'> tht d<:f;ignilted pd.mm-y <cilf{igiv"'r;; of ;;1Jd1 
pa:u~~ntiq 

(i) .:\n attt~staHon thM the infonYiatk,n pH;\.}tfod to tht, Division to apply for the medical marijuana establishment 
rngi:$ll'i.\lkm ,;eri:iffoak ii, trn,> and eorrni.;t acc:ordin.g to the infonlrntkin know·n by the affiant at the time of signing; and 

(k) The '>iign;JO-ire <:if ;1 rmtuniJ pN:;,rni fbt the prnposed lfl!:::'dk,ll mm)jrni.na establishmeni as described in subsection 1 of 
\IAC4S3A.J0(l,H1d th(,dtlk ;)fl wh1.d1the j}C::!Ym ffilXHNl thi::appUciition. 
__ , J:"'"I5cic-i:;;l:;;lnfatk,n foc;n1 il fl,1,m(:kd insiiti.iti<iti in till~; Staie, or any other state or the District of Columbia, which 
demonstrates; 

(a) Thai. the applicant has at least $25{)/i(l(l in liquid assets as reqni1·ed lllff,;.tmnt to sub-subpnnigrnph(Ill) of subparagraph 
(2) of paragraph (a) of subsection 3 ofNH.S..:liE'\_,J;J,J, which are um;nGumbenx! and can be ,~<,iwerkd within 30 days atter a 
request to liquidate such assets; and 

(b) The source of those liquid assets. 
4. To assist the Division in considering ,he criterion of merit set torth in subsection 9 of NRS 453A.328, evidence of the 

amount of taxes paid to, or other beneficial fi nandal contributions made to, this State or it~ pr>litk;al subdivisions within the 
last 5 years by the applicant or the persons who are proposed to be owners, officers or board nKwbers of the proposed medical 
marijuana establishment 

5, A description of the proposed organizational structure of the proposed medical marijuana establishment, including, 
without !imitation: 

(a) An organizational chart showing all owners, officers and board members of the proposed medim;l marijuana 
establishment; 

(b) A list of all owners, officers and board members of the proposed medical marijuana establishment that contains the 
following information for each person: 

{1) 'l'ln.~ titk i>ftlle 1wrson; 
(2) A slm!'t dm,c,riprion of the role the person will serve in for the organization and his or h~w n~~r,onsibHittes; 
(3) \Vheihi,r the Jhc:fi';on has served or is currently serving as an owner, ot1tcer or board nwnib(:t' for another medical 

mariiu;1nJ (l:,tahHshnwnt: 
' (4) \Vl1·;;fht~r th('. Jwrson haii.>s(:tvtd as an owner, officer or board member for a medical marijuana establishment that has 

had its m0dk,,d 11iwijHmla establbhukrn registration certificate revoked; 

http:i/v,rwv.;,leg,state.nv.us/NA .. C/NAC-453A,html 4/12/2016 JA818
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UDC On!inel-oo! Bar 
PlaceyourC:ursoroverthe buttonfor heip using thesetoo!s. 

Requirement 1 would qualify the parcel under the 
distance separation requirement; 

B. The proposed medical marijuana cultivation facility 
will have direct access (both ingress and egress) from 
a street having a minimum right-of-way width of 
100 feet. The required access may be shared with a 
larger development but must be located within the 
prop:~1.y lines of the parcel on which the proposed 
111i;,<Clk,~! marijuana cultivation facility will be located; 

x 4. The use shall conform to, and is subject to, the provisions of 
LVf\llC Title 6, as they presently exist and may be hereafter 
amended. 

·* 5. No outside storage shall be permitted, including the use of 
shipping containers for on-site storage. 

* 6. 1-\n air filtration system to be designed by a Nevada licensed 
engineer shall be provided plior to the issuance of a certificate 
ofoccuoancv, . , 

* 7. Signage for the establishment shall be limited to one wall sign 
per street frontage, the face of the sign not to exceed thirty 
square feet in area and not to exceed two f~t in height. Such 
a sign shall be internally illuminated, with the use of neon 
prohibited. 

* R TI1e Spedal Use Permit shall be void without further action if the 
uses ceases for a period exceeding 90 days. 

* 9. A medical marijuana cultivation facility sha!I obtain all required 
approvals from the State of Nevada to operate such a facility 
prior to the Special Use Permit being exercised pursuant to 
LYrvlC 19.16.110. 

On-site Parking Requirement: One space for each 1000 square feet 
of gross floou'yi1rd area identified for cultivation. 

Description: An ~st11bllshrnent which ,:l<}~jtdres, possesses, delivers, 
transfers, transports, ~upp!les, sells or disr>~1:,e:; marijuana or related 
supplies and educational insiterlab to the holder of a valid registry 
identification card, TI1is us1ci ltidud~ a "medical marijuana dispensary,' 
as defined in NRS 453A. l 15. 

Minimum Special Use Permit Requirements; 

* 2. The distance separation referred to in Requirement 1 shall be 
measured with reference to the shortest distance between two 
property lines, one being the property iine of the proposed 
medical marijuana dispensary which is ciosest to the existing 
use to which the measurement pettains, and the other being 
the property line of that existing use which is ciosest to the 
proposed medical marijuana dispensary. ll1e distance shall 
be measured in a straight !ine without regard to intervening 
obstacies. 

* 3. For the purpose of Requirement 2, and for that purpose only: 

a. The "properly line" of a protected use refers to the properly 
line of a fee interest parcel that has been created by an 
approved and recorded parcel map or subdivision map, and 
does not include the property line of a leasehold parcel; and 

b. The"property line" of a medical marijuana dispensary refers 
to: 

i. The property line of a parcel that has been created by 
an approved and recon:led parcel map or commercial 
subdivision map; or 

ii. TI1e property line of a parcel that is located within an 
approved and recorded commercial subdivision and 
that has been created by a record of sutvey or legal 
description, if: 

A Using the property line of that parcel for the purpose 
of measrning the distance separation referred to in 
Requirement 1 would qualify the parcel under the 
distance separation requirement; 

B. The proposed medical marijuana dispensary will 
have direct access (both ingress and egress) from 
a street having a minimum right-of-way width of 
100 feet. The required access may be shared with a 
larger development but must be located within the 
property lines of the parcel on which the proposed 
medical marijuana dispensary will be located; 

C. All parking spaces required by this Section 19, 12.070 
for the medical marijuana dispensary use wiil be 
located on the same parcel as the use; and 

D. The owners of all parcels within the commercial 
subdivision, including the owner of agreement, 
satisfactory to the City Attorney, that provides for 
perpetual, reciprocal cross-access, ingress and egress 
throughout the commercial subdivision, 

* 4. TI1e use shall confonn to, and is subject to, the provisions of 
LVMC ·ntie 6, as they presently exist and may be hereafter 
amended, 

* 5, No outside storage shall be permitted, including the use of 
shipping containers for on--site storage. 

* 6. Subject to the requirements of applicable buildin9 and fire 
codes, public access to the building shall be from one point 
of entry and exit, with no other access to the interior of the 
building permitted. 
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1\FF 
FENNEi',/lORE CRAICi, P.C. 
Patrick J. Sheehan (Nevada Bar No. 3812) 
Richard f-L Bryan (Nevada Bar No. 2029) 
300 S. fourth Street, Suite 1400 
Las \'egas, ·Nevada 89101 
TeL: (702) 692-8000 
Fax: (702) 692- 8099 
E!nai l: Jl§.lli..".11.h,nH{!ill: ln \\'.,f·P:PJ 
Atrorneysjor Desert Aire FVel!ness, LLC' 

I)lS'fRICT COITRT 

CI,AllK (:OUNT\'1 NEV AI)A 

CrB SCIENCES NEV 1\J)/\., LLC, a Nevada J .•. · (:.1-\S·E. N, o. _ . A-15-728448-C 
li1nited liability company, 1 

I DEPT. NO. I 

i Plaintiff , 
vs. 

STATE OF NEVA.D,'\, 1)IV1SIC1N OF 
PlTBLIC AN1) BEH1\ VIt)RI\L HEALTI-r ()F 
THE DEPA.RTIVIENT OF 1-IEALTI-I AND 
I-ilJiv1A.N SERVICES; CITY OF L,'\S \'EGAS, 1 

a municipal corporation .. and po.!Hieal ! 
subdivision of the Stat\~ of Nevada; l)ESER'T ! 
1\IRE WELLNESS, LLC, a Nevada lhnited ! 
liability cornpan:{; DOES 1-10, and ROE 1 

ENTITIES l ~]00, inclusive, 

l)efendants. 
·.·.·.·.·.·.·.·.·.·.·.·.-.-.·.·.-.-.-.-. ·,·,·,·.·,·,·,·,·,·,•,·.•,•,•,•,•,•,•:•:•···············-·.·.·.·.·.·.·.·.·.·.·.··-.············-. .......... ·.·.·.·.-. ,: 

' ' 

DESERT 1\IR.E WELLNESS, LLC, a Nevada I 
lirnited liability company, [ 

I (;ounterclain1ant, 

'VS, 

CiB SCIENCES NEVt'\DA., LLC, a Nevada 
limited liability con1pany, 

ST 1\ TE OF NEV 1\I)i\ 

COUNTY OF CL,'\RK 

) 
) 
) 

ss. 

28 I 
ii 115:L3088.l/04040S.0003 
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f'ENNfMOR" CRAIG 
Ar-; a~r~t:Y~ 
l.AR \'tOAS 
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! 

L I an1 a n1e1nber of I)esert 1\ire \\fellness, LLC. 

2. I can attest that beb.veen April 1, 2015 and Decen1ber 3, 2015, I)esert spent 

approximately $1,400,000 tcn .. vards the 1nedical .tnarijuana facility. 

3. I can further testify that the total amount spent is over $2 million to date. I 
4. I can also testify that I have invested rny Life savings of $500,000 and another · 

me1nber /\Jex Davis, has invested her $300,000 of lifetime savings into the project. 

5. If for any reason the license ·vvas revoked, both of us in eftect, vvould 

lifetin1e savings, 

I)ated this ld ¥-,.day of April 2016. 

SUBSCRIBED and SvVORN to before 1ne 
h ' ·1")th d ., A 'j "'01 .-011 t 1s "" ay ot ,"-\.pn , ""' . t). 

l_,/l .· .. 
·--~~-~:-~~-·)·/:': __ ~---- ............. ____ ---
Notary Public in and for Said County and State 

11513088.1/040405.0003 

··-· 2 ... 
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. CATI·IERlNE CORTEZ lv1ASTO 
' . Attorney General 

•. Linda C. Anderson 
Chief Deputy Attorney General 
Nevada Bar No. 4090 
555 E, Washington Ave,, #3900 
Las Vegas, NV 89101 
P: (702) 486~3420 
F: (702) 486°3871 
E0 mail: landerson@ag.nv.gov 

DISTRICT COLlRT 
CLARKCOUNTY,NEVADA 

NEV ADA 1\-iEDICAL MARIJUANA 
DISPENSARY, INC.;GB SCIENCES NEVADA 

. LLC; NEV ADA HOLISTIC fl.1EDICfNE LLC; 
F[DELIS HOLDINGS, LLC: and DfiSElff lNN 
ENTERPIDSES INC., 

Plaintiffs/Petitioners, 

Electronically Filed 
12/09/2014 03:14:21 PM 

.. 
c1t~" 'A,~~~-"'---
. CLERK OF THE COURT 

vs. Case No.: A~14°710488~C 
Dept. No.: XXV 

• ST ATE OF NEVADA, DEPARTMENT OF 
• HEAL TH AND HUMAN SERVICES, 

DIVISION OF PUBL[C AND BEHAVIORAL 
HEAL TH; et. al 

~rr,t~J'~ F.ESJ)Op,JSE 'f() M(),JlQN FOR PRELUV!INA-1} \' lN\JlfJ'iiZE!£)N. 
Date of Hearing: December l 2, 2014 

Time of l-Iearing: l 0:00 a..m. 

COMES NOW Defendant STATE OF NEVADA on its relation to the DEPARTMENT OF 

I 

. HEAL TH AND HUMAN SERVICES, D[VISION OF PUBLIC AND BEHAVIORAL HEALTH 

(hereinafter "DIVISION"). by and through CATHERINE CORTEZ MASTO, Attorney General by 

Chief Deputy Attorney General, LfNDA C. ANDERSON, and files this Response to the Motion for · 

Preliminary Injunction on Order Shortening Time filed on December 3. 2014. 

The Division of Public and Behavioral Health of the Departrnent of Health and Human Services . 

has the statutory authority to register medical marijuana establishments. The Division does not • 

"license" the establishments and instead issues certificates of registration pursuant to NRS 453A.322. 

JA825
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t The Nevada Legislature specified that the Division could accept applications once a calendar year for a 

2 ten day period as described in NRS 453.324(4). The registration of dispensaries was a competitive 

3 · process because Clark County was limited to tbrty (40) dispensaries \Vith the Clark County Com1nission 

4 allocating eighteen ( 18) to unincorporated Clark County pursuant to NRS 453AJ24 and NRS 

5 . 453A.326. The Division scored and ranked the applications according to the considerations set forth in 

6 NR.S 453A.328 and the criteria set forth ln regulation and the announcement of the application process 

7 by the Division, Because NRS 4.53A,700(1)(a) provides that the Division shall maintain the 

8 1 tonfkli!ni.hdity of "the contents of any a.ppiicationst records. or other 1,vritten documentation that the . 

9 Division or its designee creates or receives pursuant to the provisions of this chapter (NRS 453A]," the 

1 O Division shall not disclose any contents of an application unless ordered to do so by this Court. 

l l Otherwise the Division will rely on the documents presented to the Court by the other parties in this 

l 2 · matter in order to respond" 

13 The Division agrees that a complaint for declaratory and injunctive relief is appropriate for 

Plaintiffs to challenge the process of the Division in registering dispensaries in unincorporated Clark 

15 · County. Although "registration" is included in the definition of license under NRS 233B.034 for 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2.6 

27 

28 

purposes of NRS 233B, 127 ~ the Nevada Legislature made clear that they did not intend to provide for 

notice and opportunity for hearing prior to a denial or revocation of a registration, NRS 453A.320 

provides the fol!o,ving: 

The purpose for registering medital Jnadjuana .. estabHshments and medical marijuana 
estabHshrnent a.gents is to protect thz~ public J1.ettlt.h and safety and the general \veltare of 
the poople (}f this State, Any rnedkal inarijuana cstablishinent registnition certificate 
isstied pursuant to NRS 45JA,322 and any n1edk~a1 rnarijua11a estahHshntent agent 
registration card issued pursuant to NRS 4$JAJ32 ls a reviJcahle 1:wivHege at\d the 
holder of s·uch a certificate or card, as applica.hle, doe::t tt(Jt acquire thereby !lfl:Y vested 
ri~L . 

The Nevada Legislature provided that this $<revocable privilege" does not implicate any property rights 

for due process concerns. Therefore, neither the Legislature nor the Division created any administrative 

hearing process to appeal a denial or a revocation of a registration, 

Although the application form for a medical marijuana itself as described in NRS · 

453A.322(3)(a)(2) did not include evidence of approval by the local authority of compliance with 

' ' ' 
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zoning restrictions, the Nevada Legislature required that the applicant submit to the Division 

follov.•ing in NRS 453A.322(3)(a)(5): 

lf the city, lov~·n (If county in \Vhich the propo5ed rtl(~cliciil tnarijtwna estabUshnv:nt \vlH 
be loc~ued has enacted .zoning.restrictiorts, .. proof of Hcensure \\11th the appHcahle local 
govenunental authority or a letter frorn . the applicable !()cal . governrnental ~utht)rity 
<.:ertifying that the proposed n1edical rnm:iJuana establlshrnent is in cotnpHance \vith those 
restric,tlons and satisfies all applicable huildlng requirements 

Therefore, any applicant \Vas on notice that they needed to submit authorization from the local 

governmental authority to the Division or the application could be disqualified. The scoring and · 

ranking by the Division focused on the criteria set forth by the Nevada Legislature in NRS 453A328 

· rather than zoning issues which ,vould remain in the realm of the local authority. 

The Division does not dispute that they issued registrations to applicants who did not comply · 

with NRS 453A.322(3)(a)(5) and denied registrants \.Vho had been issued a special perrnit frorn Clark 

County, The Division did not disqualify those establishments listed. as Defendants in this matter during· 

the application process and issued a registration certificate which is currently provisional und~r NRS 

453AJ26(3). The Division retains the ability to immediately revoke the registration pursuant to NRS 

453A.340(3) and Ni\C 453A.332(a) and (b) if those establishments cannot dernonstrate co1I1.pliance 

vvith the statutory requirements for the location of the facility, If the Division revokes the registrations 

there will be vacant slots for dispensaries in unincorporated Clark County under the current allocation. 

The Nevatla Legislature did not address these circurnstances or process if the Division failed to properly 

disqualify an applicant \vithln the 90 day tirneframe for review or if a registrant did not have local 

20 · appro<;fal. 
i 

21 Absent action by either this Court or the Nevada Legislature, the Division will open up a new • 

22 application period in the calendar year 20 I 5 and consider new applications for dispensaries. The 

23 Nevada Legislature only authorized the Division to issue registration certificates ~'not later than 90 days · 

24 • after receiving an application to operate a medical marijuana establishment " as set forth in NRS 

25 453A.322(3 ). Without Court intervention, the Division does not have statutory legal authority to 

26 advance the applicants v.•ho had the requisite approval of the local authority after completion of the 

27 • scoring by the Division after the 90 day period which has already nm, 

28 
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Although Division employees made representations in the past that indicated that the Division 

2 · \Vou!d move fonvard the next ranked applicant in the event that a registrant \.Vas not approved by the 

3 local authority, the Division cannot waive the statutory time frame of 90 days and alter its authority to 

4 issue registrations. \Vhile advancing the next ranked applicant would have provided an expedited 

5 I approach to meet the needs of the community, it was not an option that the Nevada Legislature provided 

6 to the Division. The Division notes that it was not a\vare that any other entity changed its conduct in 

7 . reliance on those representations. 

8 

9 

~10 c. l t 

;\gain, no property interest exists for any plaintiff or defendant and no dispensary is currently · 

operating in Nevada at this time. Any establishment could be subject to challenge if the Division issued 

an additional registration after the 90 day period had run vvithout an order from a court or specific 

authorization to do so by the Nevada Legislature, In order to promote stability to best meet the needs of 

t ~- 12 
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26 
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28 

· the community. the Division respectfully requests this Court to resolve this dispute as to vlhich entities 

are entitled to registration at this time. 

CONCLUSION 
< 

Unless otherwise directed by this Court or the Nevada Legislature, the Division plans to 

· determine if any registrations should be revoked and then accept ne,v applications next calendar year to 

ensure the issuance of the dispensary registrations for any vacant slots. l11e Division vviH improve the. 

process to ensure that aH applicants submit applicable approval of local authority as set forth in NRS 

453A,322(3)(a)(5) before issuing registration. However, the Division will also abide by any• 

determination of this Court and issue registrations as ordered. 

AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not coniain the social I 
security number of any person. 

Dated: December 9, 2014 

CATHERINE CORTEZ l\1ASTO 
Attorney General 

By: ."Ls/ Linda_{: AJJJ!,?J:'S(UJ ____ """"""=-----"=·--
Linda C. Anderson 
Chief Deputy Attorney General 

-4-
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CJ 

APPLICATION/PETITION FOR~'I: A completed 1\pplicalinn/Petitir,n Fo,'m i(A~quir~~d. The i1pplk1t!:bn~haH bi: ,igr1ed, n.otarkeJ 
and acknowledged by the owner of record of each pa,eel of pn.ipn:i-y. N,,n,Propm:iyOwn~,: Ali ;ipp!katin.11 is M!l'fi<:i~nl if it iii- ,;,igimd 
and acknowledged hy a lessee, a contract purchi,ser or an opl.ionet nf thi~ pH}pt~ity for tvhith !,hi::, $p,x:h1J Us<: Penn!\ i~ ~.ought 
However. interest in thal property must exist in a 'NriUen agnx,t1wn1: W"ii.h lh(: pw1wr of n\:l)t<:l. 'nU11ch<'.d to which h ,i {:{ipy ;)f lhi'c 
Sp~:t:i,,ti tJ:-;i;. Permit application um! in which the (1w1Kr cf record has aulborized the lessee, contract purch.iser or optionee to sign the: 
3-!ii>lk,Hi9n, Th;: agreernenl lllti1il fonher sHpuhte (!mt lhe owuer of record conscm:s Lo rhe filing and procu1,~ing1lf the application ancl 
AA{J\:(i$ h> b(: bound by the requ~!xh~d Spcd,i\ 1.he :Pizn:nit. 

DEED & LEGAL DESCRIPTION: In order to verify ownersmp, a copy nf the rz~q)rd,~d decd(s) for the subject propt,rty(ios), 
including exhibits and attacbrnents, is required. The deed and all attachments must be kglhle. In most cases, the kgal description or, 
the deed is sufficient. 

J\JST.HtJCi\ TH}N I.RTTRH.. A d,:H,f.;!.;~d fouer that ,:xplains the request, the intended use of the property, hours of operation, and 
ho,v the pr,ije(:\ tn(;ft.g't.prrporis exb,ting Chy polkies and reguiations is required. The letter must also include a dt,;dosure nolifkatmn 
cifany\idditif!,1,U nw.il.kiil ll'!iwijuana i~Scltthlhhrnen; applk.,it.ion ,;ubmittais and where and what. 1ype they a.re, if any. 

PROJECT OF REGIONAL SIGNIFICANCE: tf ,, ff,rbjtf(,t t;ite is located wilhin 500 feet of another juri~diction (Clark County or 
the City ofNonh L,1~> Veg;)s) Ml Envi.rrnmi~ntid li)1pai:LA~;:,e~~men1 Statement will be required. A copy of the required form car, be 
found at .ltll,f1/i'\~\S.."fLl!1,'.iYt{~W1.Q~V,~ilit,.i:~nY!'.llk31D1JSAJ:1iS.,i.im0. 

$500 plus $750 for notification and advertising cosb 
p[us $30 for recording of Notice of Zoning Action ($ l.280 Total) 

r ALL PLANS SUIHvlITTED MUST BE llx17 IN SIZ.R, LI 
SITE PLAN: (6 folded and 1 rolled, colored)* Draw to scale and make legible: the entire subjeCt parce.l(s), all pr1)(K,st1d and existing 
structures, lltility casements .;;tr;;j k,r~idons, signage, r,nd adjacent streets.. Colors to Use: rcsidcntiaJ buHdill,g.5'.''(fLLO\V; mulli
family buildinga~ORANGE; (:~),1.u1i0rc:ial buildings--PINK; hmdscaping-GREEN; pavement- GRAY; industrial building-PURPLE; 
public buil<ling~BLUE, Site Plan;; mus, include: 
G PROPERTY LINES CALLED OUT 

o D1MENST0t'<'S (ACTUAL)/SCALE 

C1 STREET NAMES 

:J P;\RKTNG SPACES 

o ADJACEI'<'T LAND USES/STREETS o PARK.lNG ANALYSIS 

::i INGREBS1EGRES.S o HUrLDING SlZE (SQ. FT.) 

::i VlC!N!TY MAP o i>ROPERTY SIZE (SQ, FT.i 

:.i NORTR ARROW o SCALE 

D iJUILDING E-LEV ATIONS: (l folded and 1 rolled, colornd) Draw and make lcgiblt~; ail sides of roll buildings on site. Indicate 
proposed or existing wnll/window sign locations with dimensions, Phoi:ographs may be submitted for existing buildings only when 
nunutsitle change;; are pniposcd. Building Eievations must include: 
:::i DIRECTION OF ELEVATiON c; fllJ!LDJNG MATERf;\LS & COLORS CALLED OUT :::i ELEVATION DIMENSIONS/SCALE 

r I SIGN ELEVATIONS: (l fo1cled and l rolled, colored) Draw and make legible: all elevations of each proposed or exi;;:i11g sign on 
the site, Elevations must include: 
o Dff-<.ECTfON OF f.:LEVAT!ON iJ BUlLD!NG MA JliR!ALS & COLORS CALLED OUT c ELEV AT ION D!~1ENS!UNS/SCALE 

D FLOOR PLAN: (1 folded ,md lrollcd) Drnw nnd make legible: all roorns and/or spaces contained \Yithin tbc: building(s) on the site. 
Floor Plans must include: 
c ENTRA.NCESiEXlTS 

l"J USE OF ROOMS 

o MAXfMUM OCCUPANCY (PER ll.13.C.) 

o SEATING C/1.PAC:TY (WHEN AP?LlCABLB) 

r.:, ROOM D!1v1ENSI0NS!SCALE 

c NORTH ARROW 

r· LASER PRINT: A reduced, black & white 8,Sx l l (high resolution) copy of above ,\:quired plans and drmvings is required. 

D STATE!v:1.ENT OF FINANCIAL INTEREST: A completed Statement of Financial IntermH. is Jcquired for both the prop('.rly Gwner 
,md npplicm1L 

R;,vi,ed 06/05/2014 
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Df;f.Jt.§.llMflNl Of lltA,.i, Tll A~D HtM \"'i '>J.~VS(l}, 
Uf'!/11,,IO"'l(W i"l=tUJ('. A~!l ru:U,~\lORAL. Ui,Al.TU 

B!"t"fl& (iooulfo!< 
~ .Mn \!;'e.Ui!a'l 
307 C:aroie Uttlc Ct. 
lkw~.~ft, NV 890t4 
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llll!HlAN ~~.<s1'lt)01'! 
lH:NClfe.\'!U !\.~!.~Ill~~ 

:11.n~!(t:.tn·:,:i #~ ~ .-;.~ 

tro~.&t)t~~ t-:i&1N s~~~a:: ~ 
lM Ii',;,:~~ l'ii~A~lt'i 
~Hi:<J.;; tnm ~~~'.,':<\ 

<~w: !llm lit~*-' 

Electronically Filed 
04/01/2015 04:42:09 PM 

.. 
VDSI\1 
JlfF:FERY A .. BEND,<\ VID, ESQ, 
Nevada Bar No. 6220 

~~j.~~~---

JOHN T. l\'[ORAN) III, ESQ. 
Nevada Bar No. 7453 
l\,f ORAN BR1\ND()N BENDA. \'ID MOllAN 
630 South 4th Street 
Las Vegas, Nevada 89101 
(702) 384-8424 
Attornevs tor Plaintiff 

~ .. ~-

DISTRI(:T (XllJRT 
CLARKCOUNTY,NEVADA 

GB SCIENCES NE\TA,DA., LLC , a Nevada 
lin1ited liability co1.npany, 

CLERK OF THE COURT 

Plaintiff: 
CASE NO: 1-\-14-710597-C 
DEPT. NC): X.,X 

V. 

STATE OF NEVADA, DIVISION OF i 

PlJBLIC AND BEHA. v10R.,\L HEALTH I !\..ro_ TI(,'.17 ()V 'V()LU_l"r'I'.A<RY 
OF TT:IE DEPARTJ\1ENT OF HEA.LTH \ ·~lSl\/fn::i&.'.,SAL~, 'l:,,ITH_O'~.lT;I~ 
AND HU:\11A.N sER.v1cEs; c1Tv oF I ru .. E.rDbic·~J-i~DEF'ENDL\.NT 
LAS VEG1\S, a 1.nunicipal corporation and , . ., ,, ., . , , ·• · , · , V " , , ,, .. , ,, • · "' 

1. · 1 b ,· · · f' h " t· , Olt~f:Jtl A.lRk\-'KLLNi•,Ss. l.J.,t., 
po 1tica su .i:uvrn1on o · t e ;:-,tate o I ONL 1:' · · · · · · '=""""'"'"""' 

Nevada; DESERT AIRE \VELLNESS, , 
LLC, a Nevada lin1ited liability 
.,. · · · .. ,,, ,, t ·tr r~ ,. 1i ···,1· \ 1 IYS.l)L'f\l(' *· P'J ,An.Hp,~ny, ,'l .. L.cJ\ i l.. ., · .. k. .c-. ~,u,.", x , 

LLC, a Nevada lin1ited iiabitity company; 
DC)ES l through 100; and ROE 
ENTITIES 1 through 100, 

Defendants . 
. ,-.......--..,.,.,..,.., .,,,,,,,,,,,,,,,,,,,.-,.-,.,,,,,,,,,,,, ______ ,••••,•,•,•, . . •••••••••••••••••••••••n•••n••••• 

Co1nes no,v Plaintiff: by and through its atton1ey of record, JEFFERY BEND/iVID, 

ESQ. of M{JllA .. N BR,.1\NI)ON BENDAVID J\/fORAN, and pursuant to N.R .. C.P. 41(a)(l)(i), 

voluntarily dismisses, ,:vithout prejudice, the above-captioned 1natter against Defendant, 

, . ' 
I 

, , 
l ! 

I i I 
I i 
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DESERT AIRE \VELLNESS, LLC, only, a Nevada lin1ited liability co1npany, 

D1\TED this 1~1 day of April, 2015. 

l\1{)llAN BRAND()N BEND,AVlD J\,1(lRAN 

Is/: ,Jf{.(te1y,A."B endavid,)i'sq ....... , ........... · .. 
JEFFER'\7 A. BENDA. v'Il)~ ESQ, 
Nevada Bar No. 6220 
JOIIN T, l\'.l()RAN, III, ESQ, 
Nevada Bar No. 7453 
630 South 4th Street 
Las \ 1egas, Nevada 89101 
Attorneys jar PlaintUJ 
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II 

1 

2 

3 

4 

A.FF 
FE:NNEivfORE CRAIG, P,C. 
Patrick J. Sheehan (Nevada Bar No. 3812) 
Richard I-L Bryan (Nevada Bar No. 2029) 
300 S. Fourth Street, Suite 1400 
Las \legas, Nevada 89101 
Tel.: (702) 692-8000 
Fax: (702) 692- 8099 
E 'l· · --J- ,,,, · · .. .-;--,f,l·-~,- , ·· 111a1 , p::, !t:,:.t1:dn:_~t,,. , .. ,~, ~)' ,(.c!)ll1 

Attorneys fbr L)esert Aire vVellness, LLC 

5 

6 

7 

8 

DlS'l'llICT COTJRT 

(:LARK c:OUN'f\', NEV AD.A 

9 (JB SCIENCES NEV1-\DA, LLC, a Nevada C/\SE NO. A-15-728448-C 
lin1ited liability cornpany, 

10 
Plaintift~ 

11 --- VS.~ 

12 STATE ()F NEVA.Di\, DIVISION OF 
PlTBLIC AND BEHA V'l(JRAL 1-IEALTH ()F 

13 Tl-IE DEPARTf'v1ENT ()F HEA.LTH /\ND 
HlJiv1A.N SERVICES; CITY' OF LAS VEG,'\S, 

14 a municipal corporation and political 
subdivision of the State of Nevada; I)ESERT 

15 A.IRJ:~ \VELLNESS, LL(;, a Nevada lin1ited 
liability con1pany; DOES 1-10, and RC)E 

16 ENTITIES 1-100, inclusive, 

17 Defendants. 

18 
DESERT /\IRE \VELLNESS, LLC, a Nevada 

19 lin1ited liability con1pany, 

2 o (;ounterclai.n1ant, 

21 VS, 
I 
I I GB SCIENCES NEV AI)A, LLC, a Nevada 

2 2 I lirnited liability co1npa11y, 
! 23 I 

l)EPT. NO. I 

1----------------------··----------------------------------- Counterdefenda!}~·--------------------

24 ' AFFIDA 'VIT OF PL\TRICK J. Sl-lEEl-IAN 

26 
Patrick J. Sheehan, under penalty of pe1:1ury declares under oath as follo,:vs: 

1. Desert 'Nould ask that if the Court does not grant it summary judgrnent that 

28 
,Nill alkrvv discovery. That discovery 'vVould include, depositions of the State to see exactly 'Nhat 

11512962.1/040405.0003 
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FENN EMORE CRAIG 
A·i ro~:,,-r: \'8 

LA.S Vf.UA!l 

i: :: :: 

I 

they did, ho\v they interpreted the statute, depositions of the City regarding their policies, 

obtaining a full copy of the application of other similarly situated parties including GB Sciences, 

questioning GB Sciences regarding \vhy they waited so long to bring the action against Desert or 

particularly, v1hy they disn1issed the action against Desert and then brought it back n1any months 

later and other facts and circu1nstances regarding all the argun1ents raised in the J\,f otion for 

Reconsideration. Further affiant sayeth not. 

:l ' 
I)ated this ":.l-, ... day of .A.pril 2016. 

Patrick J, Sheehan 
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ADAM PAUL LAXALT 
Attorney General 
Linda C. Anderson 
Chief Deputy Attorney General 
Nevada Bar No. 4090 
555 E. Washington Ave., #3900 
Las Vegas, NV 89101 
P: (702) 486-3420 
F: (702) 486-3871 
E-mail: landerson@ag.nv.gov 

DISTRICT COURT 
CLARKCOUNTY,NEVADA 

GB SCIENCES NEV ADA, LLC, a Nevada 
limited liability company, 

) 
) 

Electronically Filed 
04/26/201602:19:21 PM 

' 
~j.~,~._ 

CLERK OF THE COURT 

Plaintiff, 
) 
) 
) 
) 
) 
) 

Case No. A-15-728448-C 

vs. 

ST A TE OF NEV ADA, DIVISION OF PUBLIC 
AND BEHAVIORAL HEAL TH; et. al. 

Defendants. 

) 
) 
) __________________ ) 

Dept. No. I 

STATE RESPONSE TO MOTION FOR RECONSIDERATION 

Date of Hearing: May 16. 2016 

Time of Hearing: In Chambers 

COMES NOW Defendant STATE OF NEVADA on its relation to the DEPARTMENT OF 

HEALTH AND HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEAL TH 

(hereinafter '"DIVISION"), by and through ADAM PAUL LAXAL T, Attorney General by Chief Deputy 

Attorney General, LINDA C. ANDERSON, and files this response to the Motion For Reconsideration 

and Request that the Court Reverse and Grant Defendant Summary Judgment To Defendant or at a 

Minimum Grant a Stay Pending Appeal filed April 14, 2016. 

This Court has thoroughly examined the arguments made by the Division in this matter so the 

Division will not repeat them in this response. However, because the Court has not yet signed an order 

after the ruling on March 15, 2016, the motion filed by Desert Aire Wellness will give this Court the 

opportunity to review the decision from their perspective for purposes of the final order. The motion 

highlights that consideration of the "timing" of events is critical to this decision. First, the motion raises 

-1- JA839
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the question of whether the timing of the approval from the City of Las Vegas should have a substantive 

impact on the reading of the requirement from the Nevada Legislature in NRS 453A.322(3)(a)(5) that 

the applicant submit to the Division the following: 

If the city, town or county in which the proposed medical marijuana establishment will 
be located has enacted zoning restrictions, proof of licensure with the applicable local 
governmental authority or a letter from the applicable local governmental authority 
certifying that the proposed medical marijuana establishment is in compliance ,vith those 
restrictions and satisfies all applicable building requirements 

As noted in the pleadings, neither party had approval from the local authority at the time the application 

was submitted to the Division. The pleadings show that Desert Aire Wellness received approval from 

the City of Las Vegas but not at the same time that GB Sciences did. 

The second issue of "timing" is whether the challenge brought by GB Sciences to Desert Aire 

Wellness in this case is timely. Certainly the initial action in case number A-14-710597 filed on 

December 5, 2014, in Department 20 was timely because it was filed within 30 days of the notice of the 

registrations and before any medical marijuana establishment was operating. Ho,vever, on April l, 

2015, GB Sciences chose to dismiss Desert Aire Wellness from the litigation without prejudice and then 

filed a motion for summary judgment against the other Defendant Nuleaf on September 18, 2015. The 

motion for summary judgment ,vas granted but the dispensary was a,varded to another intervening 

party. GB Sciences then sought to bring Desert Aire Wellness back into the litigation in a motion filed 

November 16, 2015, but the Court denied that request. See, Exhibit 1 for Order Denying Plaintiffs 

Motion for Leave to Amend. Therefore, GB Sciences filed our present case against Desert Aire 

Wellness on December 2, 2015, which is a year after the initial challenge was brought and apparently 

after Desert Aire Wellness had taken the necessary steps to open the dispensary. 

The Division continues to support that a final decision can be reached in this case through 

summary judgment so any issues can be resolved at the appellate level in an expedited fashion. The 

Division submits that discovery in this matter would only add to the delay and not alter the issues before 

this Court. If this Court declines to reconsider its prior decision, the Division does support that a stay of 

the revocation be entered into this matter for Desert Aire Wellness. The community ,viii not be served 

by the closure of an operating dispensary ,vhile this matter is resolved by the court system 

Ill 
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ADAM PAUL LAXALT 
Attorney General 
Linda C. Anderson 
Chief Deputy Attorney General 
Nevada Bar No. 4090 
555 E. Washington Ave., #3900 
Las Vegas, NV 89101 
P: (702) 486-3420 
F: (702) 486-3871 
E-mail: landerson@ag.nv.gov 

) 
Electronically Filed 

01/25/2016 02:23:51 PM 

' 
~j.~A(; 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEV ADA 

GB SCIENCES NEV ADA, LLC, a Nevada 
limited liability company, 

Plaintiff, 

vs. 

ST A TE OF NEV ADA, DIVISION OF PUBLIC 
AND BEHAVIORAL HEAL TH OF THE 
DEPARTMENT OF HEAL TH AND HUMAN 
SERVICES; et. al, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

ACRES MEDICAL, LLC, ) 
) 

Plaintiff in Intervention, ) 
) 

vs. ) 
) 

ST A TE OF NEV ADA, DIVISION OF PUBLIC ) 
AND BEHAVIORAL HEAL TH OF THE ) 
DEPARTMENT OF HEAL TH AND HUMAN ) 
SERVICES; et. al, ) 

) 
Def end ants in Intervention. ) 

Case No.: A-14-710597 

Dept. No.: XX 

ORDER DENYING PLAINTIFF'S MOTION FOR LEAVE TO AMEND 

This maner came before the Court on December 2, 2015, on a Motion for Leave to Amend First 

Amended Complaint filed by Plaintiff GB Sciences Nevada, LLC on November 16, 20 I 5, ,vhich \\'85 

heard on an Order Shortening Time filed November 17, 2015. At the hearing, Plaintiff GB Sciences 

Nevada, LLC was represented by James, E. Shapiro, Esq; Defendant Nevada Department of Health and 

.J. 
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) . ) 
• 

Human Services was represented by Linda C. Anderson, Chief Deputy Attorney General; Defendant 

Nuleaf CLV Dispensary was represented by Todd L. Bice, Esq. and proposed Plaintiff in Intervention 

Acres Medical, LLC ,vas represented by Mark E. Ferrario, Esq. John A. Curtas, Esq. representing City 

of Las Vegas was also present at the hearing. This Court having reviewed the papers and pleading on 

tile, having heard arguments and good cause appearing, the Court makes the following findings of fact, 

conclusions of law and orders as follows: 

The Court finds that Plaintiff GB Sciences sought to amend their First Amended Complaint to 

assert claims against the City of Las Vegas which had been voluntarily dismissed on January 23, 2015, 

without prejudice and to assert claims against Desert Aire Wellness which was also voluntarily dismissed 

without prejudice on April I, 2015. The Court further finds that according to the Scheduling Order filed 

on July 2, 20 I 5, all panics were to file motions to amend the pleadings or add panics on or before August 

11, 2015. In a recent decision, the Nevada Court of Appeals examined the interplay between the lenient 

standard for amendment in NRCP Rule I 5(a) and the requirements for modification of a scheduling order 

under NRCP Rule 16(b) and concluded that this Court must detennine whether good cause exists to 

modify the scheduling order. Nutton ,,. S11nset Station, 131 Nev. Adv. Op. 34, 357 P.3d 966 (2015). 

This Court had already ruled on counter motion for summary judgment in a Minute Order issued 

November 13, 2015. Defendant Nuleaf objected to the amendment as untimely because it ,vould delay 

a final order in this matter and interfere with appellate rights. This Court finds and concludes that good 

cause does not exist to modify the scheduling order and allow amendment. The Court finds and 

concludes that amendment at this juncture ,vould prevent the timely resolution of the litigation. 

IT IS HEREBY ORDERED that the Motion for Leave to Amend First Amended Complaint 

filed by PlaintifTGB Sciences Nevada, LLC on November 16, 201S, is 

Dated: / - 1. 2.. ~ I t 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 
DESERT AIRE WELLNESS, LLC, a 
Nevada Limited Liability Company, 

Appellant/Cross-Respondent, 
vs. 

GB SCIENCES NEVADA, LLC, a 
Nevada Limited Liability Company, 

Respondent/Cross-Appellant, 
and 
THE STATE OF NEVADA, 
DIVISION OF PUBLIC AND 
BEHAVIORAL HEALTH, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, 

Respondent. 
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JOINT APPENDIX VOLUME IV 

Appeal from Eighth Judicial District Court, Clark County 
The Honorable Kenneth C. Cory, District Judge 

District Court Case No. A-15-728448-C 
  

FENNEMORE CRAIG, P.C. 
Richard H. Bryan (Bar No. 2029) 
Patrick J. Sheehan (Bar No. 3812) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
 
and 
 
MCLETCHIE SHELL LLC 
Margaret A. McLetchie (Bar No. 10931) 
Alina M. Shell (Bar No. 11711) 
701 East Bridger Ave., Suite 520 
Las Vegas, Nevada 89101 
Counsel for Desert Aire Wellness, LLC 

Electronically Filed
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Clerk of Supreme Court
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VOL. DOCUMENT DATE BATES 
NUMBERS 

I Affidavit of Service (City of 
Las Vegas) 

12/17/15 JA022 – JA023 

II Affidavit of Service (Desert 
Aire Wellness, LLC) 

02/09/16 JA303 – JA304 

II Affidavit of Service (State of 
Nevada, Division of Public 
and Behavioral Health, 
Department of Health and 
Human Services) 

02/09/16 JA300 – JA302 

I Answer 12/24/15 JA024 – JA027 

I Answer and Counterclaim 12/17/15 JA015 – JA021 

I City of Las Vegas’ Answer to 
Complaint 

01/19/16 JA028 – JA032 

I Complaint 12/02/15 JA001 – JA014 

IV Desert Aire Wellness, LLC’s 
Opposition to 
Plaintiff/Counterdefendant’s 
Motion for Summary 
Judgment and Countermotion 
for Summary Judgment 

03/03/16 JA656 – JA664 

II Desert Aire Wellness, LLC’s 
Opposition to Plaintiff’s 
Motion for Summary 
Judgment Against Desert Aire 
Wellness, LLC and 
Countermotion for Summary 
Judgment Against GB 
Sciences Nevada, LLC 

02/08/16 JA230 – JA299 
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V Notice of Appeal 05/25/16 JA979 – JA992 

V Notice of Cross-Appeal 05/25/16 JA993 – JA994 
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Wellness, LLC’s Opposition 
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02/18/16 JA305 – JA374 

IV Reply to State Response to 
Motion for Summary 
Judgment 

03/08/16 JA738 – JA748 

IV State Response to Motion for 
Reconsideration 

04/26/16 JA839 – JA845 

III State Response to Motion for 
Summary Judgment 

03/03/16 JA620 – JA655 

IV Substitution of Attorneys 04/07/16 JA777 – JA780 
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II Supplement to Desert Aire 
Wellness, LLC’s Opposition 
to Plaintiff’s Motion for 
Summary Judgment Against 
Desert Aire Wellness, LLC 
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Summary Judgment Against 
GB Sciences Nevada, LLC 
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II Transcript re Plaintiff’s 
Motion for Summary 
Judgment Against Desert Aire 
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Judgment Against GB 
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IV Transcript re Plaintiff’s 
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for Summary Judgment and 
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03/15/16 JA750 – JA776 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

- 7 - 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that the foregoing JOINT APPENDIX VOLUME IV 

was filed electronically with the Nevada Supreme Court on the 12th day of 

December, 2016. Electronic service of the foregoing document shall be made 

in accordance with the Master Service List as follows: 

James E. Shapiro, Nevada Bar No. 7907 
Sheldon Herbert, Nevada Bar No. 5988 
SMITH & SHAPIRO, PLLC 
2250 St. Rose Parkway, Suite 220 
Henderson, Nevada 89074 
Counsel for Respondent GB Sciences, LLC 
 
Linda Anderson, Nevada Bar No. 4090 
Chief Deputy Attorney General 
555 E. Washington Ave., #3900 
Las Vegas, Nevada 89101 
Counsel for Respondent State of Nevada 
 
 

      /s/ Pharan Burchfield    
      Employee of McLetchie Shell LLC 
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REGISTER  OF  ACTIONS
CASE NO. A-15-728448-C

GB Sciences Nevada LLC, Plaintiff(s) vs. Nevada Department of
Behavioral Health and Human Services, Defendant(s)

§
§
§
§
§
§
§

Case Type: Other Civil Matters
Date Filed: 12/02/2015
Location: Department 1

CrossReference Case Number: A728448
Supreme Court No.: 70462

PARTY INFORMATION

Lead Attorneys
Counter
Claimant

Desert Aire Wellness LLC Patrick J. Sheehan
  Retained
702-692-8011(W)

 

Counter
Defendant

GB Sciences Nevada LLC James E. Shapiro
  Retained
702-796-4000(W)

 

Defendant City of Las Vegas Bradford Robert Jerbic
  Retained
702-229-6629(W)

 

Defendant Desert Aire Wellness LLC Patrick J. Sheehan
  Retained
702-692-8011(W)

 

Defendant Nevada Department of Behavioral Health
and Human Services

Adam Paul Laxalt
  Retained
702-486-3420(W)

 

Plaintiff GB Sciences Nevada LLC James E. Shapiro
  Retained
702-796-4000(W)

EVENTS & ORDERS  OF THE  COURT

03/15/2016
   
All Pending Motions  (9:00 AM) (Judicial Officer Cory, Kenneth)
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT...DESERT AIRE WELLNESS LLC'S OPPOSITION TO
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND COUNTERMOTION FOR SUMMARY JUDGMENT

 

   

Minutes
03/15/2016 9:00 AM
- PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT...DESERT AIRE
WELLNESS LLC'S OPPOSITION TO
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND COUNTERMOTION FOR SUMMARY JUDGMENT
Following arguments by counsel, COURT ORDERED, Desert Aire
Wellness LLC's Opposition to Plaintiff/Counterdefendant's Motion for
Summary Judgment and Countermotion for Summary Judgment
DENIED. COURT FURTHER ORDERED, Plaintiff's Motion for
Summary Judgment GRANTED as to the license was improperly
granted and DENIED as to the remaining. Court STATED the State did
not act in accordance with the law in the way they acted and must do
so. The Court applauds the State's concerns about acting in
accordance with the law, as they have been vested with that discretion
by the legislative. The Court hopes the State moves quickly, so long
as it is carefully and methodically as to the care, health, and welfare of
the State, as this is a new area. Mr. Shapiro to prepare the Order.

 
    Parties Present
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