DATED this _mm_é\ day of April, 2010,

Defendant/Counterclaimant Desert Aire Wellness, LL{C

Sicny . / __ |
Print ﬁ@d@/ #(%” )

I hereby consent to the above and forepoing substitution.

DATED this day of Apnl, 2016,

Michaci H. Singer, Lsq. (NV Bar No.

1589}

44735 South Pecos Road

Las Vegas, Nevada 89121
Atiorneys for Desert dire Wellness, 114

I hereby accept the above and foregoing substitution,
DATLED this day of April, 2016.

FENNEMORE CRAIG, P.C.

a N e e

Patrick J. Shechan (NV Bar No. 38{2)
Richard IT Bryan (NV Bar No. 2029)
300 South 4th Street, Suite 1400

Las Vegas, Novada 89101

Tel: {702) 692-8011

Fax: (702) 692-8099

.,Bv:

Attorneys for Defendant’Counterciaimant
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- FENNEMORE CRAIG, B.C.
- Richard H. Bryan (Nevada Bar No, 2029 CLERK OF THE COURT

Patrick J. Sheehan (Nevada Bar No. 3812}
330 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101

Tel: (702) 692-8000
| Fax: (702) 692- 8099

- Emails pshechamadfvlasecom

v Attorneys for Desert Aire Wellness, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

i GB SCIENCES NEVADA, LLC, a Nevada CASE NG, AS.TI8448.C
- Himited hability company, P UAND N _

“~

P DEPT. NG, |
Plaintiff, :

MOTION FOR RECONKSIDERATION

STATE OF NEVADA, DIVISION OF O HION FOR _ ;
PUBLIC AND BEHAVIORAL HEALTH oF | AND REQUEST THAT THE COURT

THE DEPARTMENT OF HEALTH AND TR AT Y TEIEN AL N T
HUMAN SERVICES; CITY OF LAS VEGAS, SUMMARY SUDLMERT 1O
- a municipal  corporation  and  political < A A Y PERTYENES AN A B
subdivision of the State of Nevads; DESERT | GRANT A STAY PENDING AN AFPEAL
b AIRE WELLNEMS, LLC, a Nevada lunited |
lishilily company; DOES 1-10, and ROE |
1 ENTITIES 1-100, melusive, \

REVERSE AND GRANT DEFENDANT
DEFENDANT OR AT A MINEMUM

Detendants.

tivarted hability company,
Counterclaimant,

Y.

GB SCIENCES NEVADA, LLC, a2 Nevada |
limited hability company, :

Counterdefendant,

Defendant Desert Aire Wellness, LLC ("Desert”) hereby moves for reconsideration of the

Court's Order granting summary judgment against Desert and asks the Court to insiead grant

§ Desert summary judgment, The motion is made on the grounds that there are eleven separate

*§ reasons why the Court should reconsider its Order all of which are meritorious and only one of

which is necessary for the Court to reconsider its Order, In considering the Motion, Desert would

B O114384160.1/040408.0003
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1§ ask the Court to keep in mind that the subsection relied upon by Plaintiff merely requires proof |

2 | that an applicant’s facility meets the City of Las Vegas’ medical marijuana restrictions. That was

£l

the purpose of the statute not for the applicant to show that it bad already acquired a license for

4 | the space. When considering this the Court will see Desert in fact complied with the statute since

5 | it provided proof that Desert met the City of Las Vegas medical marijuana restrichions in ii:s:_

5 | application. No one else could have done any better and if the Court does not reconsider its |

7 Is Order most of the medical marijuana Heenses across the State will have to be revoked.

g L The eleven reasons are; 1. the subsection of the statute cited is not applicable since the

9 statue does not “require” the information set forth in the subsection to be included in 1]51@
10 application but instead, the “required” information for a State application is set forth in N.A.C.

11§ 453A.306 which requirements Desert did mest, 2. This is clearly the way the state interpreted the |
12 | statule {indeed the state required all applicants to use a specific form when filling out their

13 | application which form did not include the information contained in the subsection relied upon by

14 | the Plaintiff in this action but instead mirrored N.R.S. 433A.306). Accordingly, pursuant o
15 | Nevada Supreme Court anthority the Court should follow this interpretation; 3. At a mindonun the
16 | statute is ambiguus when considersd with other surrounding statutes and code sections. As a

17 | result, pursnant to established Nevada Supreme Court authority the Court should inferpret the

18 | statutes in favor of Defendant. 4. If the statute did require proof of zoning compliance from the
19 § City prior to any provisional certification from the state (it did not} Desert did meet the
20 | requirement since it sent a letter reguired by the City showing it met the City medical marjjuana
21 § zoning restrictions in its State application, Indeed, the cities medical marijuana zoning restrictions
22 {1000 feet from any school, 300 feet from any community facility such as park, church) mirror|
23 the States zoning restrictions. Therefore since Plaintiff provided proof that its facility was more

24 | than 1000 feet from any school or 300 feet from any conumunity facility in the form of a fetter

25 | from a licensed surveyor in its application # complied with the subsection cited by Plaintiff even.
26 | though not required. 5. At a minirourn, there was substantial compliance pursuant to established
27 § Nevada Supreme Court authority since Desert included in its state application the equivalent of
28 | proof that it complied with the City of Las Vegas medical marijuana zoning restrictions zmd_é
FEdNEMORE CRAIG 11484160, 1/040405.0003 |
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indeed has always complied with those resivictions which was the purpose of the section cited by
Plaintiff. 6. Pursuant to clear Nevada Supreme Court authority the Court should hold that underé
the doctrines of equitable estoppel and laches it is denying the request to revoke Desert’s imenmé
to prevent manifest injustice, 7. Nevada Supreme Couwrt law provides that the court shouid;
construe statutes hberally to avold unjust results. 8. Even if there was a technical breach of the;

statute (there was not) Desert cured that breach when it received final SUP approval from the City |

- of Las Vegas which was sent to the state prioe to the state issuing its final approval just like all the

other applicants — none of whom submitted any proof of Heensure with their application 9. f the :
Courds erder s allowed to stand all of the other applicants Heenses would be revoked singe |
none of them submitted the information required under N.R.S., 453A322(34AXS). The!
information had to be included in the application in August. Therefore, the State’s sending
a kst of what applicanis had been approved in October is of no matter. Thus, if the Couwst
deems that such information was required in each applicant’s application (again the deadline was

August and no one submitted the information in August quite frankly because none could) every |

- City of Las Vegas license would have 1o be revoked as would most from the County and all from |
- northern Nevada., This would be an absurd result which even Plaintitfs counsel states the aw

§ does not allow, 10, Plaintiff lacks standing to bring this action since if its interpretation were |

correct it failed to meet the statutes requirements also, 11, Al a minimum the Court should aliow
testimony and discovery pursuant to N.RUCP. 536 () if it is not otherwise convinced with the |
arguments above, |

The moetion is based on the following memorandum of points and authorities and the

exhibits atiached,

i
Bated this ::“:\E \\\\\ day of Apni, 2016, 5 )
; ﬁ-.:}. e
} h RE‘{%‘{{ }E{£ ( i\ ‘}l IG ]% ;‘ﬁ .;-t -‘_v:\-*.‘“'f;'u». .
{ £ ;,? W
* X

By «:Lh§iluf L ““u:n%§ N
Ru I;If’; H. Em\m (Barwts;§2629‘r
“atefek L ‘wimchin (Rarl o 3812)
w{)i} 5. Fourth Si

oot Suid 1400
Lag Vegas, Nevada 89101
.,i;imwu for Desert Aive Wellness, LLC

11434160,.1/040405.0003 f
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1 NOTICE O MOTIOR

2§ TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD
3 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will |

4 | bring the foregoing Motion on for hearing before the above-entitled Court on the loth

ﬁ o Chambers ____________________ é
5§ dayof May . 2016, in Department §, at , OF a3 soon thereafter |

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

& I ascounsel can be heard_ﬁ_

7 Dated thh ;f ‘day of April, 2016,
8
10 }' W
Pm;&h? Sh ifau {f;dTNO 3812‘;
11 | SU{};% Four‘th Sireet, Suite 1400

Lag ‘sfega*s Nevada 89101
19 44’1-5}} ney for Desert Aire Wellness, LLC

ME M{ﬁm&\ﬁﬁi MOF POINTS ¢

NI AUTHORITIERS

14 | L INTRODUCTION —~ DESERT DID PROVIDE PROOF IN TS APPLICATION
THAT I MET THE CITY OF LAS VEGAS® MEDICAL MARIJUANA ZONING |

L2 RESTRICTIONS, THEREFORE THIR I8 MUCH TO DO ABOUT NOTHING.
e | H?)WEVER, T%KENG PLA_ENTiFFS . PGSETEQS, THE C(}U}%’E.‘ R (}R%PER 5
i WOULD RESULT IN VIRTUALLY ALL MEDICAL MARIJUANA LICENSES
17 0 BEING REVOKED AN ABSURD RESULT. -
1 g | This case is not like the other two cases cited by Plamiitt in its Motion for Sumimary
< g Judgment Nevada Wellness and Nuleafl In those cases neither entity got SUP approval from the
o relevant local governmental authority. To the contrary this case is lke the one decided by Judge
a1y Delaney concerning the so called Clark County eight where she in effect ruled there was
5o  substantial compliance,
nn In this case Desert did get final SUP approval from the City of Las Vegas. Exhibit 1.
5a T urther, it is fmportant to note that at all relevant times s facility did in fact meet all of the City
e 5;. of Las Vegas marijuana zoning restrictions and Dhesert pmwd: gl el this i i Sale |
5 5 application, Fxhibit 2. Bqually imporiant (as will be shown in detail below) the Nevada Revised |
a7 Statutes never required the state to require an applicant to show that it met the local govermment’s
se | medical marijuana zoning restrictions either through proof of licensure or a letter from that |
FENNEMGRE CRALC §§ 11424160.1/040405.9003
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jurisdiction in order lo get a provisional Heense. Instead, the statute referenced by Plaintiff merely

stated that if an applicant did provide such information along with 20 other items the state had to
issue a registration certificate. Exhibit 3. However, no place in the statute does it state that the
state could not issue a registration certificate if an applicant was rissing one or more of the Hems,
such as proof of the applicants building meeting the local government’s medical marijuana
restrictions. The Nevada Revised Statutes only state that any gpplicants provisional certificate
could not be deemed final until it provided proof of compliance with the local jurisdictions zoning
requirements. Desert did this prior to the state issuing final approval.

Moreover, the application filed bad to be on an application form “prescribed by thc—:l
division” pursuant to the statute cited by Plaintiff N.R.8. 453A.322. That form did not include
any requirement that the applicant provide proof of liceusure by the local government or a letter

stating the applicant had met the zoning restrictions. Instead, the application form mirrored

N.AC. 4534,306 entitled “Applications te Operate Establishment: Required Provisions.”

That section is what was required under Mevada law as shown from its title. Hxh, 4. There is no

gquestion that Desert’s application included all the things contained on the form prescribed by the
division and all the required provisions under N A.C, 453A.306.

One of the things was a professionally prepared survey which demonstrated that the
applicant had satisfied all the requirements of sub-sub-paragraph (I} of subparagraph (2) of

saracraph {a) of subsection 11 of MN.R.S. 453A.322, Those requirements are the exact same
paragray

- zouing requirements as the City of Las Vegas ie, that the proposed medical marijnana facility |
1 would be 1,000 feet from any school ov at least 300 feet from any community recreational

~ facility, City Park, etc. Bxh. 5. Thus, this whole thing is a big te de about nothing. The Mate

medical marijuana zoning restrictions are the same as the City of Las Vegas. Desert’s application
provided proof that it complied with the City (and the State) medical marijusna zoning
restrictions. Thus, Desert’s application clearly compled with the requirements for the same.
Farther, no other applicant seeking a City of Las Vegas medical marijuana establishment
included proof of licensure from the City of Las Vegas or a letter from the City of Las Vegas

cortifying that the proposed medical marijuana establishment was in compliance with the City of

11494150, 1/040405.0003
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Las Vegas enacted medical marijuana zoning restrictions. This ts because it was not untif afier the
state application deadline that the City of Las Vegas even considered any applicants’ lizenses.

Thus, if — as Plaintiffs argue — applicants had to submit zoning approval from the City ot
Las Vegas when it submiited iis state application, none of the Cily of Las Vegas applicants met
the requirements of N.R.8. 453A.322(3)(8){5). The applications all had to be submutted to the
state in mid-August, 2014, No one’s application included the information set forth m NRS
453A.322{33(a)5). If as Plaintiff alleges, it was & requirement to comply with that section and |
those that did not should have their license revoked all licensees would have their license revoked
since none did except as Desert did as explained above,

Plaintiff argued, and it appears the Court bought the argument, that because the City had
sent the State a list of the applicants who had been granted City licensure on October 3()5?’:
somehow OB Sciences and the other applicants who were on that approved list complied with the
statute. They clearly did not. The statute in which the section is included does not allow one to
supplement their application after the application deadline. The whole reason for the application’
deadline was so the State could immedistely begin reviewing the applications to rueet the 90 day
deadline. That somebody could supplement their application after the fact would be to read
something into the statute which was not there. To the contrary the division could only accept
applications for a 10 day business period. Thus, any documents submitted with an application bad
to have been submitted by August 17, 2014, Thevefore, the City sending something o the |
State long after the application deadline does net cure anyone not filing the information
noted under N.R.5, 322A.03){(a}{8).

When taking into account that a, Desert did in fact provide proof that ifs facility met the
City of Las Vegas’ medical marijuana zoning restrictions in the form required by the City ot Ias
Vegas when it submitted its medical marijnana application for the state i.e. a zoning letter and
survey from a licensed surveyor and b. got City of Las Vegas final license approval prior to the

state issuing its final license approval the Court should reconsider s decision and award Desert

{ summary judgment.

This is especially true since pursuant to Mevada Supreme Court authority regarding

114%4260.2/040405,0003
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- statutory construction, laches, equitable estoppel and deference to state agencies actions the Court |

i licensed surveyor, since this is what the City of Las Vegas vequived; b, 1o fact met the Cuy of Las

| application since the City of Las Vegas had not issued anyone a license priov to the state |

4 reasons for reconsideration set forth above, it should use its equitable powers o reconsider the

28 {

~ of money on adveriising etc.; f. the stales own interpretation of the statute (which is not wrong} |

{ approval was given; h, the Plaintiff GB Sciences waited well over a year to bring its claim and |
until after Desert had spent over §1 million before bringing the claim. Indeed (5B, Sciences |

 actually dismissed a simtlar claim against Desert in April, 2015,

 decision. Nevada Supreme Court authority supports this resull. Nevada Pub. Employees

should do whatever it can to prevent manifest injustice which would clearly ocour if the state |
were to revoke Desert’s Heense, Clearly, it would be manifest injustice if Desert’s medical ]
marijuana Heense was revoked afler it a. submitted in s application the only possible proof of |

compliance with the City of Las Vegas® medical marijuana zoning resirictions, the letter from the

Vegas medical marijuana zoning restrictions af all times; ¢. like every other City of Las Vegas |

medical marijuana applicant could not have provided proof of Heensure when submitting the |

application date; d. did in fact get City of Las Vegas medical marijuana leense approval which |
the state received prior to the state issuing final approval, e. based on the states provisional
approval, the city’s provisional approval, the city’s final approval and the state’s final approval

built out at a substantial cost a medical marijuana facility, opened for business, spent 3 large sum {

was that applicants did not have to provide proof of Heensure from the City of Las Vegas prior (0 |
setting provisional certificates; g. Desert did the same thing every other applicant did except that |

it received its approval a month and a half later than the other applicants but before any final

Based on these undisputed facts, even if the Court did not agree with all of the other

Retivement Board v. Byrae 96 Nev. 276, 607 P.2d 1351 (1980}, In that case the Court held that
equitable estoppel prevented a governmental entity from denying benefits as a result of a
technical viclation of a statute stating:

We would turn the doctrine of equitable estoppel upon

iis head if we were to hold that the power {o correct an
inequity, as anjust as the one here, would, without

11424160.1/040405.0003
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more, defeat our Court’s inherent power fo seek oy do
_ equity.
id. at 2846,

Here, there would be a huge injustice if Desert, LLC members lost hundreds of thousands

of dollars representing their entire lifetime savings because they submitted an application which

i complied with the State’s mandated application form, coroplied with the NAC Code, setting forth
the application requirernents, never received any letter from the State stating that its application |
I was not sufficient (as is required by law if an applicant 18 denied), spent two years of their lives |

working almost full time on the project without any pay, built thetr facility, opened for business,

spent hoge sums marketing the facility only to see thelr license revoked because of an sﬂiezgeci?ééi
technicality caused by the State. If there was ever a situation where the court needed to use its
inherent power to seek or do equity, this is the case, |

Similarly, the Nevada Supreme Court has stated that the Court should construe statutes 1o

avoid an absurd result. Obviously revoking Desert’s license resulting in their members losing .

their life savings after it had repeatedly been told they had a license, not to mention revoking |

every other applicants license after everyone simply followed the States required a.ppiication_
form, would be absurd. At 2 minimum the statutes are ambiguous since N.A.C. 453A.306 hists ihe:?
required things to be included in the application and those requirements were the ounly
requirements on the form required by the State. Accordingly, because the statutes were at best |

ambiguous, in order to avoid an absurd result, the Court should follow the statatory construction |

set forth above and used by the State, Smith v. Kisorin US4, Ine. 127 Nev. Adv. Op. 37, 2534 P.34, |

6836 (2011} (Supreme Court has a duty to construe statuies as a whole so that all provisions are |

considered together and, to the extent practicable reconciled and harmonized. In interpreting

statutes, the Supreme Court considers the policy and spirit of the law and will seek 1o avoid an |
interpretation that leads to an absurd result).
ik STATEMENT OF FACTS.

First, it needs to be noted that the Siate required its applications to be filed before |

- any jurisdiction had issued any medical marijuana licenses. As a result, no applicant was able (o |

11494160.1/040408.0003
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- get proof of licensure from the local jurisdiction prior to the filing of the State applications.

Second, the application form that the State proposed and had all gpplicants fill out did not include

any requirement or have any part of the detailed form require proof that the city, town or county |

that the proposed medical marijuana establishment would be located in had 1ssued a hicense,
b Further, the State did not even look at whether any applicant had provided proof of Hcense from |

*the local government authority {again they could not have since the State application was due|

beforehand) or a letter stating the zoning requirements had been met. Instead, the State decided it}
would issue a registration certificate to all applicants whose application substantially complied |
and then rank them,

In other words, although N.R.8. 433A.322 states that the division shall issue a registration

certificate and random 20 digit identification number to any applicant whose application included

the 20 or so Hsted items the statute did not indicate that the state could not issue regisiration

certificates and an identification number to any applicant whose application did not include all the |
20 or so iterns. To the contrary the state followed its application form which mirrored N.AC. |

453A.306 the only rule whose language did siate what items were “required”. Desert’s application |

{presumably like evervbody else’s application) did comply with all of those requirements. fui
§op 3 YOOG! P |

I other words, the state did not look to or require proof that an application contained proof of |

Heensure with the City of Las Vegas or a letter certifying that the proposed medieal marijuana.
establishment was in compliance with the zoning restrictions. See Exhubit 7 State’s Response (o]
Motion for Preliminary Injunction in Case No. A-14-710488 gt Page 2, Lines 26-27 and Page 3,

Lines 1-20,

The City of Las Vegas does have minimum special use requirements specific to medical |

- marijuana establishments. Those are, “no medical marijuana dispensary may be located within

1,000 feet of any school; or within 300 feet of any individual care center lcensed for more than
2 children, community recreational facility {public), City Park or church/house of worship, “See
Fxhibit 5. However, the City never has opined or drafted a letter stating that anyone is m |
cornpliance with those zoning requirements, Instead, the City made each of the applicants submit

a letter from a lcensed surveyor stating that the applicant had in fact, met those requirements..

T1494160.1/040405.0G602
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1 | Specifically the Department of Planning’s special use permit submittal requirements for Medical

z | Marijuana (a copy of which is attached as exhibit 8) required the applicant to provide, “a certified |
3 | copv of a survey sealed by a State of Nevada registered surveyor documenting compliance of the

4 | proposed site with to all state distance requirements and the requirements of title 19 {the city

5 1 requirements), The survey shall be a professional drawing 11x17 in size.” The City never went

& § outand measured anything itself or stated that any applicant had met the requirements,
7 The only thing the City did was require that letter as part of the application then, ouce the |
& | applicant got SUP approval the city issued an SUP approval letter stating “This approval 1s
S I subject to:
R 1. Conformance to all muinimmin requirements under LYMC
11 1 Title 18.12 for a medical marijuana dispensary use.
12 | Exh. 1.
*3 % These however, were not issued until months after the State application was due.
14 Thus, the best anyone could have done when submitting their application was to provide
15 il . . . . _ . .
51 a copy of the survey and or a letter from a licensed surveyor showing that the City of Las Vegas
18 1 medical marijuana zoning restrictions were met, Defendant Desert did in fact, submil such a
L7 survey and letter with its application. A copy of the letter is attached as exhibit 2 and the actual
b E
18 survey was also attached to the application. Then, at some point later, after obtaining SUP |
3 I approval, long after the state application deadline had passed, the state was provided a copy of a |
2 i SUP approval letter from the City. Exh. 1. Just like all other applicanis.
24 [s Thus, the facts are that at all points in time the proposed medical marijuana facility of
22} Desert in fact, met all of the medical marijuana zoning requirements. As a result, applicant
23 0 received its City of Las Vegas approval on Becember 17, 2014, Exh. 1. Then, on Pecember 21,
24 2015, the State, through the Department of Health and Human Services, sent Desert 2 letter
g . .
=~} stating as follows:
o Congratulations to Desert Alre Wellness at 430 Last Sahara
iy Averue, No. 4632, Las Vegas, for completing its preopening
& N .
27 ispechion,
2B This letter accompanies vour final medical marijuang
E-‘ENNAE.MlO‘R.E‘ C_RMG 11454160 .1L/040405, 0003
s VEaas
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cstablishment registration certificate.  You are authorized to
begin acquiring medical marijuana in accordance with the
requirernents of MNevada Revised Statutes (N.R.S.) and Nevada
Administrative Code (NAC) 453{(a). Be advised that the
division needs to perform an operational inspection of vour
establishment before vou start selling medical marijuana to
patients.
Exchabit 9,

Accordingly, based upon its initial approval from the State and the City approval in 2014, |
Desert built its facility in 2015 and began operations early this vear. I did so after obtaining the |

licensure from the State and the City the same way everybody else did. Indeed, it went gbove

¥ and beyond what everybody else did by submitting the survey and survey letter as part of iis

application to the state to show that it in fact, met the minimum City of Las Vegas medical

{ martjuana roning restrictions. In other words its initial application included the only thing

possible which could have complied with NRS 453A 32203a)5) s notation that the applicant

submit with its application proof that the applicant’s proposed medical martjuang establishment

i met any local medical marijuana zoning restrictions, Thus, Desert clearly met the purpose and

intent of that section of the statute,
Another fact that is important 15 that GB Sciences filed the same lawsuit against Desert in

2014, However, if dismissed Desert in April 2015, As a result, Desert went forward and spent a

' ton of money based on the State’s high ranking of Desert, the City’s preliminary and final |

¢ approval of Desert and GB’s dismissing Desert from the lawsuit that it filed. Desert has now

spent in ¢xcess of $1.5 million on the facility, Exh. 6. As a result, pursuant to well-established
MNevada Supreme Court authority the Plaintiff and the State are estopped from taking Desert’s
license now,

I THE STATUTE DID NOT REQUIRE PROOE OF LICENSURE OR EJFTTER
FROM THE CITY STATING THE ZONING REQUIREMENTS HAD BEEN MET
PRIOR TO THE ISSUANCE OF FINAL APPROVAL BY THE STATE,

To clarify, Plaintiffs argument is that the State should not have issued a medical

| marijuana establishment registration certificate to Desert withowt Desert providing proof of

licensure from the City of Las Vegas or a letfer from the City of Las Vegas stating Desert’s.

building met the martjuana zoning resirictions, The argument lacks merit because the statute did |
11494160.1/040405.0003 1
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1 | not require such proof prior to the issuance of a registration certificate. Instead, the statute merely |
2 | states that the State shall issue a registration certificate if the applicant provides an application |
3§ with 20 or so different items. It does not state that the State cannot issue a registration certificate
4 | if the applicant does not provide one of those items,
5 | The statute in gquestion states as follows:
& {3y Except as otherwise provided in ..., not later than 90
davs after recelving an application to operate a medical
! marijuana estabiishment, the division shall regisier the
i medical marijuana esigblishment and issue a medical
5 marijuana cstablishment registration certificate and a
random 20-digit alpha numeric identification number if)
? {(a} the person Cwho wishes to operate the proposed medical
- marijuana establishiment has submitted to the division all of
10 the following:
{There then is a long list of ttems such as proof the
L1 apphicant controls more than $250,000, etc.]
(5) If the city, town or county in which the proposed
30 medical marijuana establishment will be located has
enacted zZoning restrictions, proof of licensure with the
L4 4 applicable local governmental authority or letter from the
applicable local governmental authority certifying that the
15§ proposed medical marijuana establishment is in compliance
o with those restrictions and satisfies all applicable building
16 TOQUITCINENES,
MRS, 4534322,
1.7 ®
The State made the decision not to require the proof that the applicant met the local |
18 :
jurisdictions medical marijuana zoning restrictions when issuing its provisional certificates |
19
because N.R.8. 453A4.326 covered the issue of compliance with all applicable local government |
20 ‘ |
ordinance or rules. MN.R.N, 453A.326 siates,
2%
“In a local govermment jurisdiction that issues business licenses, the
22 issuance by the division of a medical marijuana establishment registration
53 certificate shall be deemed to be provisional until such time as:
oa 1 {a) the establishment is in compliance with all applicable local government
| ordinance or rules; and (b} the local government has issued a business
25 4 license for the operation of the establishment.
Thus, pursnant to N.R.S 453A.322 (3} if an applicant did subnut all the numerous items
27
under Subsection (a) then the Siate was required to issue a medical marijuana registration
28 |
FENNEMORE CRAIG 11484180.1/040405, 0000
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certificate, One of those things was proof of licensure or letter from the applicable local|

government certifying compliance with the local government’s medical marijuasa zoning]

- requirements, However, the State was not required pursuant to NR.S. 4534322 (3) NOT o]
~ issue a registration certificate if the applicant failed to provide the proof of licensure. In other]
- words, although the statute required the state to issue a registration certificate to anyone that did{

present all of the requirements under 453A.322 ( 3)a) the statute does not state the State could not |

1ssue g registration certificate o persons who do not provide an application containing evet‘y.f
single one of the reguirements contained therein, This included the proof of the local lcensure aré
FOning,

The only statute which required proof that the establishment was in compliance with all
applicable local government ordinances or rules and that the local government had issued a
business hicense for the operation of the establishment was NRS 4534.326. That statute held that;
no entities’ license could go from provisional to final until the applicant proved it was in.
compliance with all applicable local government ordinances or rules i.e, received an SUP. Desert;
did this betore the state gave its final approval,

Thus, the State made the decision that it would issue provisionals without requiring pmofﬁ
of licensure, bul emphasized that it in fact it was just a provisional, Exh, 7. Then, it would require
proof that the establishment was in compliance with all applicable local government ordinances
and had obtained a business license {and presumably a final approval from the local jurisdiction)
before issuing final approval,

The statute clearly allows this and indeed, it makes sense, Which raises the second reasc_mé
{in addition to the plain language of the statute not requiring proof of licensure in an appiicani"si
state application prior to the siate issuing provisional certificates) why it is clear that proof afz
licensure in the applicant’s application could not have been a requirement for the state to issue a |
registration certificate, This is because it would have been itpossible for any applicant secking a
medical marijuana establishment in the City of Las Vegas to provide proof of Heensure since the

state’s application deadline was before any city licenses were graanted or anvone could get a letter

{ from the city, Again the city requirement for proof of zoning restriction compliance was a survey |

L1454160.1/040405 0003
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and letter from a licensed surveyor and Desert provided this in its state application. This is the
 best it or anyone could have done. Obviously a statute cannot be construed as requiring something
¥ that would have been impossible to submit with the application.

IV,  THE NEVADA SUPREME COURT HAS HELD THAT STATUTES SHOULD BEE

CONSTRUED LIBERALLY, CONSIDER THE VARIOUS SECTIONS
TOGETHER AND PROVIDE DEFERENCE TO THE GOVERNING BODY |
REGARDING INTERPRETATION OF TS OWN RULES

The MNevada Supreme Court has stated, “Whenever the interpretation of a statute or|

 constitulion in a certain way will result in manifest injustice, or public inconvenience, courls will

i always scrutinize the statute or constitution closely to see if it will not admit some other

interpretation. “Stafe ex. rel MceMillan v, Sadler 25 Nev, 131, 58 P.284 (1899}, Simuarly, the
Supreme Court has stated that it is not for the court to step into the shoes of the State and make

decisions for them. North Lake Tahoe Fire Protection District v. Washoe County Board of |

County Commissieners 129 Nev, Adv. Op. 72, 310 P.3d 583, 585-387 (2013},

In this case, the statute in question does not require the State not to issue provisional |

medical marijuana establishment certificates if an applicant did not provide proof of licensure |

from the local government. Again, the statute simply states that the State shall issue a registration :

i certificate if the applicant provided all of the information. It does not state that the state cannot |

issue a provisional certificate if the applicant did not provide proof of Heensure from the local |

jurisdiction.

The ounly statute that did require the State to require proof of conformance with local)

 zoning requirements was MRS 453A.326 requiring the same before the State issued the final |

medical marijuana approval. Desert did in fact, obtain final local approval prior to Desert |
receiving final state approval. Moreover, there are two other things in the siatutes pointing to the |

fact that it was not the items Hsted under NR.S, 453A.322 which were required but instead the

iterms Hsted under N.AC. 453.A306. The first is that N.R.8. 453A.322 states that, “a person who

wishes to operate a medical marijnana establishment must submit o the division an application

on a form preseribed by the division.” See paragraph 2 of statute attached as Exh. 3. Thus, the

very statute cited by Plaintiff states that all applicants had to submit their application based on the

§ 11494150.1/040405.0003
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application form prescribed by the division. Desert like all other applicants did in fact submii |
their application on the State’s application form. That form did not include the subsection 3
requirement now relied upon by Plaintiff

Second, the application did in fact follow N ALC. 453A.306, That statute did specifically |

(uniike MRS, 453.A322) state what was required in the application form. Desert complied with)

evervthing under that code section.

To construe the statute as requiring applicants to subrmit proof of licensure when they
submitied their apphicalions 1o the State 18 not only inconsistent with the express wording of the
statutes language, especially when taken together, but also, not the procedure followed by the
State. Instead, the state construed the statute as not requiring the applicants to submit all of the 20

or so things listed in NRS 453A.322 but instead interpreted the statute as allowing it o issue

i registration certificates to all in order to rank the apphicanis based on ifs selective criteria.

Pursuant to the above clied case law the Court should follow this interpretation. To do otherwise
would result in manifest injustice,
This is because not only Desert but numerous other applicants would be in the position of |

having been told by the Riate and local jurisdiction that they had a license, built the facility,

I opened for business only to have their license pulled because the State interpreted the statute one |

I way and was overruled by the court. For example, each of the entities in Clark County, Nevada, |

City of Las Vegas and MNorthern Nevada received their provisional registration certificate without

including proof of licensure from the local jurisdiction in their application since none of those

jurisdictions issued any licenses prior to the application deadiine from the state. The siatute sfates

that the proof of Hcensure {or a leiter from the local jurisdiction) had to be submutted at the time
of apphication. No one complied with this save and except possibly Desert since it submitled the
surveyor letier, which in effect complied with the statute, Obviously, pursuant to the MNevada
Supreme Court case law, the court should interpret the siatute in a manner consistent with the
Ntate's practices and to avoid manifest injustice.

V. AT WORKRT THE STATE'S STATUTES AND RULES ARE AMBIGUOUS IR

WHICH CASE THE COURT SHOULD CONSTRUE THE STATUES IN A
MAMNER TO AVOID AN ABSURD RESULT, |

12494150, L/040405,0003
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N.A.C. 453 A.306 states what was required in the state application. The State murrored s

application upon thal code section, NR.S. 453A.322, the statute relied upon by Plaintift,

- specifically states that all applicants had to submit their application in compliance with the State’s |

application. As a result pursuant to N.R.S. 4534.322 every applicant had to follow the application
form prepared by the state which mirrored N.AC. 453A.306. Therefore, at worst adding ai
requirement from N.R.S. 453A.322 which was not included on the State prescribed application
{which the statute stated must be followed) and which was not included in the only statute which
spectfically stated “what things were required” in the application creates ambiguty.

Accordingly, since not following the State’s own interpretation of its statuie and instead
enforcing another provision contrary to the State’s interpretation, would resull in most Nevada
applicants medical marijuana licenses being revoked a vear and a half after their issuance and

when the facilities have been opened would be sbsurd, the Court should construe the statutes as

the State did. Smith v, Kisorin USA, Inc. 127 Nev. adv. Op. 37, 254 p3d 636 (2011} (Supreme
f 14 / | P

Court has a duty to construe statutes as a whole so that all provisions are considered together and,
to the extent praciicable reconciled and harmonized. In inferpreting statutes, the Supreme Court |
considers the policy and spirii of the law and will seek to avoid an interpretation at least when |

absurd resuits.}

Vi, EVENIFTHE STATUTE COULD BE READ AS REQUIRING APPLICANTS TO
INCLUDE IN THEIR STATE APPLICATION PROOF OF LICENSURE WITH
THE CITY OF LAS VEGAS OR A LETTER FROM THE CITY STATING THE
FACILITY COMPLIED WITH ZONING PRIORE TO STATE ISSUANCE OF A
PROVISIONAL CERTIFICATE TO APPLICANTS, THE COURT SHOULD
RULE THAT DESERT COMPLIED WITH THE STATUTEH.

Even if the statute did require either proof of Heensure or a letter from the appiica’oiei
government authority certifving that the proposed marijuana establishment complied with theé
local medical marijuana zoning reguirements, Desert in fact, complied with the reguirement. |
First, it provided with its state application a survey and survey letter showing it met all the

distance requirements set forth in the City of Las Vegas’s specific medical marijuana boilding

I restrictions such as, not being located within 1,000 feet of any school, 300 feet of any individual

care center, church, park, etc. Exh. 2. This was the best anyone could do since it was the Cily of

11494160G.1/040405.0003
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1 - Las Vegas’s policy 1o require each of the applicants to provide the survey from a lcensed
2 | surveyor showing all of the medical martjuana zoning requirements were met. Then, the State
3 L received Diesert’s SUP approval, which equates to license approval. Thus, it complied with the |
4 statuie,
5 I This is because if the statute could be construed as requiring the proof of local zoning
6 | compliance at the time the application was submitted Desert provided the City of Las Vegas |
7 equivalent to such proof in the form of the letter from the licensed surveyor. In other words the
8 best that could have been done at the time. |
9 Cn the other band if applicants could provide proof of lcensure i the future then Desert’s
10 | SUP approval Which was sent {o the state by the ity was provided. Indeed this s what everybody

11 ¢ did. Thus, if anvbody complied with N.R.S, 433A 322 it was Desert,

L2 % VI AT A MINIMUM DESERT SUBSTANTIALLY COMPLIFD WITH THE
13 1 STATUTE WHICH IS SUFFICIENT PURSUANT TO WELL ESTABLISHED |
T KEVADA SUPREME COURT AUTHORITY
14 Ei it for any reason the Cowrt does believe that an applicant had to subwit proof that is
Lo | establishment met the Ciy of Las Vegas’s enacted zoning restrictions, either through proof 01"‘;;
16 1 Yicensure or a letter from the applicable local governmental authority at the time the application
17 |

"1 was filed {as shown above it does not) then at a minimurn Desert substantially complied with this |

18 requirement. First, it submitted the letter from the surveyor and survey showing that it met thei
13 - requirements, This clearly counstitutes substantial compliance under well-established N‘f:vadagis
20 Supreme Court authority.  Specifically, the Nevada Supreme Court has stated that substantial
<3 compliance with the statute 1s sulficient where the purpose of the statute can be adequately served
22 in a manner other than by technical compliance with the statutory language. Schieining v. CAP
<3 { One Inc, 130 Nev. ADV. Rep. 36, 326 P.3d 4 (2014}, In that case the Nevada Supreme Court
4 noted that there was no prejudice to any party by allowing substantial compliance and the purpose
23> | of the statute would have been met by allowing substantial compliance. In other words, the fest is
25 ~ whether or not the purpose of the statute was met. See also, Nevada Equifies v. Willard Pease
<7 i Drilling Co., 84 Nev. 300, 440 P.2d 122 (1968} (“The claimant substantially complied with the |
48 E licensing scheme under both chapters. 1t is not suggested that Willard Pease Drilling Co. was
FanNEMORE CRALG 11424160.1/040405,.0003
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 wanting in experience, financial responsibility, or indeed, in any particular detrimental 10 the

§ safety and protection of the public, It had passed the scrntiny of the contractor’s board in these |

respects and was issued a license. We shall not condone a forfeiture in the absence of any |
ascertainable public policy requiring us to do 80.7) fd at 303,
Like in the Willard Pease case, there 1S no suggestion that Desert did not comply with the |

City of Las Vegas medical marijuana zoning requirements. To the coutrary, there was abundant |

- proof that it did since it got staff approval and final SUP approval from the City not to mention |

the proof from the lHeense survevor that the requirements were met. Further, nobody would be f
harmed if a court ruled that Desert met the substantial compliance test since the City and State |

both in fact, granted the license to Desert finding them fo be a suitable applicant who met the |

 zoning requirements. The only section which did specifically state what was requived i the State |

medical marijuana application was NLALC. 4534306, The Court will note that section is the only
section, which states what is reguired in the application, Desert met all of those requirements.
Similarly, the statute states that the application must be on the application form drafted by i‘he:;
State, That application form did not include any requirement for proof of the City of Las Vegas |
licensure but instead, mirrored requirements of N.AC. 453A.306. Clearly, then what Desert did |

constitutes substantial comphiance.

VI GB SCIENCES HAS MO STANDING TO BRING THES ACTION SINCE IS
APPLICATION DD NOT HAVE THE INFORMATION IT NOW ALLEGES HAD |
T BE INCLUBED, |

Again, Desert does not believe that NR.S. 453A322 (3a¥5) language

concerning proof of licensure was required in an applicant’s application. However, if it was then |

- (3B Sciences is in no position to complain that the information was not included in Desert’s since

it was not included in GB Sciences {or any other applicants) application either.

3B Sciences alleges that since it received license approval from the City of Las Vegas on
ar about October 29, 2014 it somehow complied with its alleged argument that a person had taégz
submit proof of licensure from the City of Las Vegas or a letter from the Cily of Las Vegas
showing it met the City of Las Vegas’ medical marijuana zoning restrictions. First, OB Scignces

never submitted such information to the State. Second, although the City of Las Vegas provided
11454160, 1/040405,0003
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1§ such information to the State it did so long afier the application deadhine, There is nothing in the
2 f statute that states that an entity can supplement its application long after the deadline,
3 Thus, GB Sciences apparently wants the Court to not technically enforce the statuie 1t is
& citing. How ironic constdering it 18 trying to bring an extremely technical argument that defies

5 4 common sense and the express wording of the statutes, It would have the Coust believe that since

& it got City SUP approval and the City sent that SUP approval to the State on or about October 30, |
7§ 2014 it somehow complied with N.R.S. 453A.322 (3)(a}(3). However, it clearly did not. This is
g because the statute required the information to be submitied to the State and the deadline for
9 submitting the information o the State lpu‘rsuant o W.R.S. 453A.324 (4) was August 17" GB
10 Seiences never provided anything complying with N.R.K, 4534322 with its application, Further,
11 it never supplemented its application o provide any additional information even if thal were
12 allowed which it was not since the deadline was a deadline for a reason, That, the City sent the |
13 State a list of entitics which did receive SUP approval on or about October 30, 2014, does not

14 | equate to submitting proof of licensure with the State by the August deadline. Further, it should

15 [l also be noted that even though the City of Las Vegas mught have submiited the informa:timrf
16 concerning who got SUP approval on October 30, 2014 by then the State had already issued or at
17 least made its decision concerning the approvals,

18 Mot having complied with the alleged requirements tiself, GB Sciences has no standing to

19 | bring the present action. This is another reason why this Court should reverse its decision and

20 order sumimary judgment for Desert.

21 X, THE COURT SHOULD REVERSE THE DECISION ON ESTOPPEL GROUNDS,

in Southern Nevada Memorial Hospiial v. The Department of Human Resources 101 Nev,

i

23 § 387 705 P.2d 139 (1985) the Nevada Supreme Court held that equitable estoppel prevented a
24 | government entity from taking back a license to avoid manifest injustice and hardship fo the
25 I injured party. In that case, the Department of Health had granted an application from Southern

26 § Nevada Hospitad 1o expand its facility by the addition of 65 beds, At the sarpe thme U filed the |

27 | application pumerous other hospitals filed similar applications seeking basically the same beds.

28 | Southern Nevada was granted the Heense and issued a letter of approval. That letter of approval
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specifically authorized the applicant to begin the expansion and indeed, required the expansionto

oceur within a certain period of time.  Therealier, upon appeal from another applicant the

e

§ department changed the decision granting Sewthern Nevada license approval, The Nevada:

Supreme Cowrt however, agreed with Southern Nevada in its court action holding that the State
was estopped from taking back the license approval for the additional 65 beds. |

The Nevada Supreme Court stated, “The modern trend permits the application of equitable
estoppel agalnst the government to avoid manifest injustice and hardship o the injured

party.... The doctrine of estoppel, as applied to governmmental agencies, is rooted in concepts of

} justice and right, and is premised on the idea that the sovereign is responsible and a citizen hasa |

legitimate expectation ihat the government should deal fairly with him or her”” Id at 141
{citation omitied).

The same is trus here, the State should not be allowed to revoke Desert’s license. Again,
Desert does not believe that the State did violate the Nevada Revised Statutes. However, if 1t did
it 15 estopped from revoking the license now since it was the State’s own decision as to how 0
interpret the statutes and what and what not to require that caused the problem.

Certainly, it is not equitable for the State to not require proof of local government zoning
approval prior to issuing the provisional certificate, not include this requirement in s own
detailed application, not review any of the applications to see if said information had beengg
provided and vet issue their provisional and final licenses especially knowing the applicants
would rely on the same to build and open a facility,

Diesert clearly relied upon the issuance of the provisional license in moving forward with
the pursuit of its final City Heense and final State license. The current members of the LLC have
spent their life savings, spent significant sums in legal fees, spent a large sum of money to quickly
perform all the tenant improvements and otherwise get the building ready for opening since there
was a time deadline, opened the facility, spent a significant amount of time and money 1o operate
the business and even more thme and money to market the business. See Exh. 6, All inreliance
upon the State’s issuance of the provisional certificate and final State, certificate. I would be

grossly unfair to allow the State to revoke that livense at this time, Indeed, it would be against |

11494150.1/040405.0003
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established Nevada Supreme Court law regarding equitable estoppel against the government, d |

E.-.F.

2 | See, also, Stare ex rel, Shannon v. Sponburgh, 401 P.2d 635 (Wash, 1965),

Although not truly relevant since it would be the State that would be revoking the license, |

Lnd

4 § it should also be pointed out that GB Sciences iiself commiited acts warranting equitable estoppel

(9

L and laches., Specifically, GB Sciences filed the same lawsuit against Desert back in 2014 but |

& | dismissed the lawsuit against Desert {(admittedly without prejudice) in Apnl 2015, Exh. 10

 Following that thme Desert spent significant amounts of time and money on legal fees, getting the

~J

8 § licenses and building the building before this lawsuit was filed. Exh, 6.
9 The doctrine of laches is also applicable, The case of Carson City v. Price, 113 Nev, 409, 1
10§ 934 P.3d 1042 (1997) supports this proposition. In Carson City v Price, the Carson City Board of |

11 | Governors approved a project built and paid for by an entity, Citizens For Affordable Homes, Inc.

12 ("CAHDT). CAHI had satisfied all the conditions of the Agreement with Carson City and the City

13 §E then transferred to CAHI a deed conveying title to a detention pond property which CAHI had |
14 | reengineered and reconstructed a storm drainage system, thereby enabling CAHI to develop the

15 | pond property for homes. |
16 The Prices (Respondents) owned property abutting the detention pond and did not attend
17 the public meeting when the city board approved the project, although they became aware of the
18 City action. Nonetheless, some eight {&) months after the pond project was completed,
19 | Respondents brought suit for injunctive relief to prevent CAHI from further developing the pond |
20 {with two incomplete homes under construction} and for monetary damages.
21 | The trial court gave Respondents a Temporary Restraining Order, followed by a
22 preliminary injunction. The City and CAHI gppealed, arguing that the Respondent's suit was
232 barred by laches, and the Supreme Court agreed, thereby dissolving the injunction. o so0 doing,

24 | the Supreme Court, citing prior authority stated, 113 Nev. 409, at 412

ekt

25 "Laches is an equitable doctrine which may be invoked

when delay by one party works to the disadvantage of the

a6 other, causing a change of circumsiances which would

make the grant of relief {o the delaying party inequitable.”

27 Butlding & Constr, Trades v. Public Works, 108 Nev. 605,

610-11, 836 P.2d 633, 636-37 (1992). "Thus, laches is

28 9 more than a mere delay in seeking to enforce one's rights; it
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1 is a delay that works to the disadvantage of another.” Home
: Navings v, Bigelow, 103 Nev. 494, 496, 779 P2d &5, 86

z o} {1989}, "The condition of the party asserting laches must
| become 30 ¢ hanged that the party cannot be restored to s
! former states,” [, at 412, 413,
4 The court noted that waiting eight (8) months from the time of the public hearing, and |

z [ after CAHDUs spending “thousands of dollars preparing the lots, gaining governmmental approvals, |

8 and actually completing a large portion of the construction,.. [rlespondents’ delay caused a
7 Ei material disadvantage to CAHI so altering CAHD s position that it cannot be restored to its pre-
g project condition.” fd., at 413,

g Sound familiar? Here, this Plaintiff voluntarily dismissed Defendant from the prior action

10 involving the same legal issues. Now, some nine (9) months after the voluntary dismissal of
11 § Defendant in the prior action and after Defendant expended hundreds of thousands of dollars in;
17 § constructing its MME facility and securing all governmeuntal approvals, Plaintift seeks an
173 4 affirmative injunction preventing Defendant from operating its approved MME dispensary.
14 Plaintiff cites Leonard v. Sioebling, 102 Mev, 543, 728 P.2d 1358 {1986} and Memory:;
15 - (Gardens of Las Vegas v. Per Ponderosa Memorial Gardens, Inc., 88 Mev, 1, 492 P.2d 123 (1972)

16 1 in support of its argument that an affirmative injunction, undoing prior unlawful acts, has case

17 & support. Not only are these cases distinguishable in that the wrongdoer violated the other parties’

18 . real property rights, in neither instance did the party seeking an imjunction wail an inordinate

1o | amount of time before instituting legal process.

50 | In short, the facts of this case mandate that Plaintif’s own actions prohibit, in equity, the |

a1 4§ relief sought — a mandatory affirmative injunction — against Defendant, and, to the contrary, |

} mandates that Defendant’s Countermotion for Summary Judgment dismissing Plaintiffs’

22 |

73 Complaint against i be granted.

24 X, THE COURT SHOULD ALLOW THE PARTIES TO DO DISCOVERY IF IT
DOES NOT GRANT DESERT SUMMARY JUBGMENT.

25 o . .

The Court granted sumymary fudgment.  Yet, the transcript of the hearing shows that the

2& _ . . |
i Court had numercus questions regarding the matter. Lawyers answered some of those questions

o but no evidence was presented regarding those guestions. Desert believes that, based on the

28 |
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1 # above, that the Court should reconsider its decision and grant Desert summary judgment, This i

2 || because the statute does not require proof of City of Las Vegas licensure prior to the state having |

3 the ability to issue the provisional certificate, even if there was ambiguity regarding whether the
4 state could issue the provisional certificates Nevada Supreme Cowt statutory construction holds
5 that this Court shouid rule that the statute does not require the provisional certificates to avoid
& manifest unjustice and an absurd result {everybody’s application would have to be thrown out
7 since no one complied with the statute under the interpretation set forth by Plaintiff) and Plaintiff
8 complicd or at least substantially complied with the statute. Further, there 1s really no dispute that
% equitable estoppel and laches require the Cowrt to prevent the revocation of Desert’s Heense in_
0 order to avoid manifest injustice,
11 But, if the Cowrt is not convineed for any reason Desert would request that it be sllowed to

12§ conduct discovery pursuant to N R.C.P, 56{f).

13 As shown from the Affidavit of Patrick Shechan attached hereto, that discovery would |
14 | include depositions of the State to see exactly what they did, how they interpreted the statule,
1% | depostiions of the City regarding their policies, obiaining a full copy of the application of other

16 § similarly situaied parties including GB Sciences, questioning GB Sclences regarding why they |

17 § waited so long m bringing the action against Desert or more particularly, why they dismissed the

; |
18 action against Desert and then brought it back many months later and other facts and
19 ; circumstances regarding all of the arguments raised above. Exh. 1
20 Desert should have the opportunity to show what the actions of the governmental entities |
21 s were, what the actions of GB Sciences were and the total inequity of allowing a revecation of

22 | Defendant’s license through discovery. This was the decision reached by the Nevada Supreme
23 | Cowrt in Cheger, Inc. v. Painters and Decorators Joint Comm. 98 Nev. 609, 635 p.2d 996 (1982).

24 | Inthat case the Court reversed the granting of summary judgment based on the respondents claim

25 § that the Court should have provided equitable estoppel stating that there was an issue of material
26 | fact {on equitable estoppel and other facts of the case), that had be determined by the tnal Court.

<7 & XL AT A MINIMUM DESERT WOULD REQUEST A STAY PENDING APPEAL |
AND INDEED A STAY PENDING THE COURT's ORDER UNTIL THE |

28 MOTION FOR RECONSIDERATION 15 HEARB.
FE\JE:*‘SRTE«&!F 11494160.1/040405,0003
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Pursuant to N.R.AP, 8(a) the District Court can grant a stay pending appeal. The

Court generally considers the following factors when making that decision. {1} whether the object

| of the appeal or writ petition will be defeated if the siay is denied; (2} whether appellate willg:?

suffer irreparable or serions injury if the stay is denied; (3) whether respondent in interest will |

sufter irreparable or serious injury if the stay is granted and (4) whether the appellate is likely o |
prevail on the merits in the appeal Hansen v. Eigluh Judicial District Cowrt 116 Nev. 630, 6 p3d |
982 (2000). |

Each of those faciors heavily weighs in favor of granting the stay pending appeal. First, if
the license is revoked the whole object of the appeal will be defeated. Secound, Desert would

suffer irreparable harm because if it had to close its business it would lose all the momentum afl |

| the advertising it would probably be sunk forever, Third, obvicusly since GB Sciences was not

awarded a Heense it would not suffer any harm whatsoever if the stay was granted. Fourth, based |
on the ahove Desert respectfully asserts that it presenis at least a serjous question and that the
balance of equities weighs heavily in favor of it, |

Indeed, this last test is really the test. Specifically this because the Nevada Supreme Court |

has stated that a movant does not alwayvs have to show the probability of success on the merits in |

order to get a stay. However, the movant must, “present a substantial case on the merits when a |

serious legal question is involved and show that the balance of equities weighs heavily in favor of
granting the stay.” Id af page 987,

This is obvicusly the case here since not only would Defendants license be revoked {and :
lifetime savings lost) but numerous others would also as the case presents a serious guestion ot
faw,

X, CONCLUSION,

For the above foregoing reasons Defendant ask that the Court reconsider its motion

granting summary judgment to the Plaintiff and instead, grant summary judgment to the |

Defendant. Alternatively, and at a minimum, that it allow the Defendant to conduct discovery.

11494180.1/040405.0003
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2§ Pursuant to NRCF 5(b}, | hereby certify that I am an employee of Fennemore Craig Jones |

3 ) Vargas and that on April a“f 2016, service of the MOTION FORK KECONSIDERATION

..... rofmenines?

4 1 AND REQUEST THAT THE COURT REVERSE AND GHAND DEFENDANT

L5

SUMMARY JUDGMENT was made on the following counsel of record andioy parties by |

an

electrome transmission to all parties appearing on the electronic service list in Gdyssey E-File &

7§ Serve (Wiznet):

g-Service Master List
7 3 For Case

" null - GB Sciences Nevada LLE, Plaintiff{s) vs. Nevada Departiment of Behavioral
Health and Human Serviges, Defendanis)

Gat‘g of Las Yegas-~City Attorney's Office
Cﬁntact

=
(997

1o i " h ':ﬁh\:ﬁr‘ha‘*ﬂ'

9 apire, PLLC S
{;‘ontact R . Emai

An Employee of Fennemaore Craig, P.C.

-----

11494150,1/040405.0003
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LAS VEGAS
GiTY COUNCIL

CARDOLYN G. GOODMAN
MAYOR

STAVEOE 8, ANTHONY
MAYOR PRO TEM
LOHS TARKANIAN
STEVEN D ROSS
RICK] Y. BARLOW

BOB COFFAN
BOB BEERS

ELIZABETH N, FRETWELL
CITY MANAGER

CITY OF LAS VEGAS
495 5. MAIN 8TREETY
LAS VEGAS, NEVADA 83101

VOICE 702.228.6511
Y 7-1-1
wwwlagvegasnavada.gov

}
City of lgg vigas

&

December 22, 2014

Cecile Properfies, LLC
§ 420 East Sahara Avenue
Las Vegas, Nevada 89104

LRE:  REHEAR - SUP-65207 - SPECIAL USE PERMIT

CITY COUNCIL MEETING OF DECEMBER 17, 2014

Dear Applicant:

§ The City Council at a regular mesting held December 17, 2014 APPROVED the request
{ for @ Special Use Permit FOR A PROPOSED 2,268 SQUARE-FOOT MEDICAL
§ MARIJUANA DISPENSARY at 420 East Sahara Avenue (APN 182-03-418-022), C1
1 (Limited Commercial} Zone. The Notice of Final Action was filed with the Las Vegas City
1 Clerk on December 18, 2014. This approval s subject to!

& Planning h
gt Conformance to alt Minimum Requirements under LYMC Title 1812 for a .‘-}%"

Medical Marijuana Dispensary use,

2. No physician or medical person making recommendations for medical marjuana

may be located within a dispensary.

83 There shall be no on-premise consumption {the use, smoking, ingestion or

consumption of any marijuana, edible marijuana or marijuana infused product)
on the licensed premises.

4, Al development shall be'in conformance with the site plan, building elevations

and floor plan, date stamped 08/04/14, and sign elevations date stamped
Q8/G7/14, except as amended by conditions herein. Any modification of the
premises of a medical marijuana sstablishment shall be filed 60 days in advance
of any proposed construction. A full and complete copy of all architectural and
buillding plans shall be filed with the Director for a review of compliance with Title
8,85 and Title 19. The Director shall review the plans and approve any
modifications in compliance with this chapter prior to the commencing of any
construction of modifications.

5? 5, This approval shall be void sighteen months from the date of final approval,

uniess exercised pursuant upon the issuance of a business license. An
Extension of Time may be filed for consideration by the City of Las Vegas.

All necessary buliding permits shall be obiained and final inspections shail be
completed in compliance with Title 19 and all codes as required by the
Bepartment of Building and Salety.

7. Conformance to the associated final recommendation of the Downtown Design

Review Commitiee (DDCR) shall be required.

3. These Conditions of Approval shall be affixed o the cover sheet of any plan se!

submitted for building permit, as well as submitted as part of any business
license application. -

9. The presence of minors on the premises of a medical marijuana establishment

is prohibited unless the minor is a gualified patient on the premises of a
dispensary and is accompanied by his or her parent or legal guardian,

2014 WINNER OF THE UL.S. CONFERENCE OF MAYORS CUIMATE PROTECTION AWARD
JA808



SUP-68371 [PRI-6E3G7] - Page Two
August 4, 2013

This action by the Department of Planning staff on August 4, 20135 is final unless a writlen appeal is
filed with the Director of the Departiment of Planning within ten days of the date of this lstter,

Sincerely, A

e A .
Andrew P, Reed, AICP
Planning Supervisor
{ase Planning Division

AR:ni

6.

Mas. Lucy Stewart
1916 Tratl Peak Lane
Las Vegas, Nevada 828134
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i g:uh i andfor private thabprovide formal education assodiated with
1 grade 13 within 3 1000 foot radius of the proposed establfshment.

sl attached.

wjéﬁ you have any questions; please feel fres bo contact David Tumer, at this offica,

S

records, performed an onesite visit ofthe abovesreferenced project, and
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Jicd fae:?i ity that would meet the: definition. of 3 “cdmmunity facllity” as
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2412018 NRS 453A.322 - Registration of estatiishmernts: Requirernents; expliration and renewal. [Effective Aprif 1, 2014.1 1 2013 Nevada Revised Statutes m US C

Justia » US Law » US Codes and Statutes » Nevada Revised Statutas »
2013 Nevada Revised Sistutes » Chapler 453A - Medical Use of Marliuana » NRS4535A.322
fective Aprii 1,

ablishments: Requirements; expiration

Universal Citation: NV Rev Siat § 453A.322 (2013}

1. Each medical marijuana sstablishment must register with the Division.

2. A person who wishes o operate a medical marijuana establishment must submit fo the
Division an application on a form prescribed by the Division.

3. Except as otherwise provided in NRS 453A.324, 453A4.326, 453A.328 and 453A.340, not
iater than 90 days after receiving an application {6 operate a medical marijuana
astablishment, the Division shall register the medical marijuana establishment and issue a
medical marijuana establishment registration certificate and a random 20-digit alphanumeric

identification number if:

(3} The person who wishes to operate the proposed madical marijuana establishment has
submitted o the Division all of the following:

(1) The application fee, as set forth in NRS 453A.344;

hitp/Aaw justia.com leodesinavada/2013/chapler-483a/statule-4563a.322
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VEAIME  NRS 4534322 - Ragisiration of establishmeants: Requirements; sxpiration and renewal, [Effective Aprif 1, 2014} 2013 Navads Revised Statules 11 US C...

(2} An application, which must include!
” (1} The legal name of the proposed medical marijuana establishment;

(I} The physical address where the proposed medical marijuana establishment will be
located and the physical address of any co-owned additional or otherwise associated
medical marijuana establishments, the locations of which may not be within 1,000 feet of 2
public or private school that provides formal education traditionally associated with
nreschool or kindergarten through grade 12 and that existed on the date on which the
application for the proposed madical marijuana establishment was submitted fo the Division,
ar within 300 fest of a community facility that existed on the date on which the application for
the proposed medical marijuana establishment was submitted {o the Division;

(Iil} Evidence that the applicant controls not less than $250,000 in liguid assets to cover the
initial expenses of opening the proposed medical marijuana establishment and complying
with the provisions of NRS 453A.320 to 453A.370, inclusive;

{IV) Evidence that the applicant owns the pmpeﬁy on which the proposed medical
marijuana establishment will be located or has the written permission of the property owner
to operate the proposed madical marijuana establishment on thal property;

(V) For the applicant and each person who is proposed (o be an owner, officer or board
member of the proposed medical marijuana establishment, a complete set of the person s
fingerprints and written permission of the person authorizing the Division to forward the |
fingerprints to the Central Repository for Nevada Records of Criminal History for submission
o the Federal Bureau of Investigation for its report; |

(V1) The name, address and date of birth of each person who 18 nroposad to be an owner,
officer or board member of the proposed medical marijuana establishment; and

(Vi) The name, address and date of birth of each person who is proposed {o he emploved
by or otherwise provide labor at the proposed medical marijuana establishment as a medical

marijuana establishment agent;

(3} Operating procedures consistent with rules of the Division for oversight of the proposed
medical mariuana establishment, including, without lirnitation:

{1} Procedures to ensure the use of adegquale security measures, and

(1) The use of an electronic verification system and an inventory control system, pursuant to
NRS 453A.3584 and 453A.356,

hitpnAew justia.comicodes/navada/201 Ychapter -453a/s taute-4532.322 27

JA814



324/20116 NRS 453A.322 - Ragistration of establishments: Raquirements; expiration and renewal. [Effective Aprif 1, 2014.} - 2013 Nevada Revised Statutes 1 US G0
(4} if the proposed medical marijuana establishment will sell or deliver edible marijuana
products or marijuana-infused products, proposed operating procedures for handling such
products which must be preapproved by the Division;

{5} if the cily, town or county in which the proposed medical marijuana establishment will be
iocated has enacted zoning restrictions, proof of licensure with the applicable local
governmantal authority or a letter from the applicable local governmental authority certifying
that the proposed medical marijuana establishment is in compliance with those restrictions
and satisfies all applicable building requirements; and

(8} Such other information as the Division may require by regulation;

{b} None of the persons who are proposed to be owners, officers or board members of the
nroposed medical marijuana establishment have been convicted of an excluded felony

offense:

{c} Noneg of the persons who are proposed {0 be owners, officers or board members of the
proposed medical marijuana establishment have:

(1) Served as an owner, officer or board member for a medical marijuana establishment that
has had its medical marijuana establishment registration certificale revoked; or

(2} Previously had a medical marijuana establishment agent registration card revoked; and

(d} None of the persons who are proposed to be owners, officers or board members of the
proposed medical marijuana establishment are under 21 years of age.

4. For each persan who submits an application pursuant {o this section, and sach person
whao is proposed to be an owner, officer or board member of a proposed medical marijuana
astablishment, the Division shall submit the fingerprints of the person 1o the Central
Repository for Nevada Records of Criminal History for submission to the Foderal Bureau of
investigation to determine the criminal history of that psrson.

5. Except as otharwise provided in subsection 8, if an application for regisiration as a
medical marijuana establishment satisfies the requirements of this section and the
astablishment is not disqualified from being registered as a medical marnijuana
astablishment pursuant to this section or other applicable law, the Division shall issue to the
establishment a medical marijuana establishment registration certificate. A medical
marijuana establishment registration certificate expires 1 year after the date of issuance and

may be renewed UPON!

httpfitaw justia.com/icodesinevadai2013/ichapter-453a/stalute-450a 322
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J24/2018 NRS 453A322 - Registration of estanlishments: Requirernents; expiration and ranewal, [Effective April 1, 2014.] 11 2013 Nevada Revised Slaiutes m US C...

(a) Resubmission of the information set forth in this section; and
(b} Payment of the renewal fee set forth in NRS 453A.344,

6. In determining whether to issue a medical marijuana establishment registration certificate
pursuant 1o this section, the Division shall consider the criteria of merit set forth in NRS

453A.328.

7. As used in this section, communily facility means:
{(a) A facility that provides day care {o children.

(b} A public park,

{c}) A playground.

(d} A public swimming pool.

{e) A center or facility, the primary purpose of which is {o ;:}mvidé recraational opportunities
or services {o children or adolescents,

(T} A church, synagogue or other building, structure or place used for religious worship or
other religious purpose.

(Added to NRS by 2013, 3702, effective April 1, 2014)

Disclaimer: Thase codes may not be the most recent version, Nevada may have more
current or accurate information. We make no warranties or guaraniees about the accuracy,
completensss, or adequacy of the information contained on this site or the information
linked to on the stale site. Please check official sources.,

hitp/Rew justia.com/icodesievadal201 Ychapter -483a/statute~453a,322
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NAC: CHAPTER 453A - MEDICAL USE OF MARLJUANA Page 8 of 41

NAC 4534.304 Request for applications to operate establishment: Notice; requived provisions; tims period for
submission of applicants, (NES 4533A 370}

1. Once each year, the Division will determine whether 2 sufficiert sumber of medical marijuana establishments exist to
serve the people of this State and, if the Division determines that additional medical marijuana establishments ate necessary,
the Division will issue a request for applications to operate a medical marijuana establishroent. The Dhvigsion will prr‘wde
notice of a 1eauvsi E’or cippimdﬁ(-ﬂ\ to operate 2 medical marijuana establishment by
{a} _i i ont Hhe sl the By wmn fih;ﬂ the i?n Nm n *t‘“ﬂum:mL am_&iamma to subimit thadie m;m;uhn' L
(h) £ '-;_-._ { ¥ Jeaiions O ;._;.;i‘o?;zs;on the E mr-i iwm\ 3 iili mg and at not
{ess thM tmw othe SRS vith 24

{} Making notification of thc po .mrr Eomatmns uqm g th\, Mm woriic rosiling Byt maintaingd by the Divigion for medical
marijuana cbtabi ishiment information,

2. When the Division issues a request for applications pursuant to this section, the Divistont will inchude in the request the
point values that will be allocated to each applicable portion of ihe spplication.

3. The Division will .accept dppimdtwm in response o 2 uqu st for applications issued pursuant to this section for 10
business days beginning on the date which is 45 business days altey the date on which the Dt viglon issued the request for
apphuaﬂona

4. 1If the Division receives an apph»at:on in response {0 a reguest for applications issued pursuant to this section on a date
other than the dates set forth in subsection 3, the Division must not consider the application and must return the apphication to
the entity that submitted the application.

{ Added to NAC by Div. of Pub. & Behavioral Health by RO004-14, 3-28-2014, ff. 4-1-2014)

NAL 4534306 Applications o operate establishment: Reguired provisions, (MRS 4534322, 433A 344, 433A 370}
An application submitted in response to a request for applications issued pursuant to NAC 453A.304 must include:

1. A one-timse, noncefundable application fee of 5,000

2. An application on & form prescribed by the Division pursuant to subsection 2 of NRS 4534322, The application must
include, without Himitation:

{a}) Whether the applicant is applying for a medical marijuana establishment registration certificate for an independent
tosting laboratory, a cultivation facility, a facility for the preduction of edible marijuana products or marijuana-infused
products or a medical marijuana dispensary;

(b} The uame of the proposed medic al marijuana establishmend, as reflected o the articles of incorporation or other
documents iiled with the Secretary of ‘%tatcﬂ

fepe ol bl Grban

Goisidadd ’Mih ti‘m %ur»tai v ot St'u:e as t hc: appropriate type of buginess, and the
ARG \1-’*m~=f\1 s fnint venture documentis of the apphuani
w.ﬁi sm uih‘:si wariinaow establishment will be located and the physical address of

rex

1 By iforanion provided fe the Division fo apply for the medical marijuana establishruent
e :i 3. zm;\ \md w;m‘t a,;:mzduw to the fafbrmation known by the affiant at the tme of signing; and
pm;‘uw\i mgdinal murfuana establishment as described in subsection | ot
vitigned the &p;‘&ismtion |

“.5 ummumn i this hsie, or any other state or the Dhstriot of Columbia, which

denmnstr@tas
{a} Thal the apph ant has at least $33) Gtifi-miiqmd assets as requindd pars ja}'nt to fsub Qlﬁh}“ﬁ d 3

1’;mn gﬂi) of suhpa'*agraph

: -a-’

{2} of paragraph {3) of subscction 3 of NES 4334323, which are unencpmbenx
request 10 hqmdatc such assets; and

{b) The source of those liquid assets,

4. To assist the Division in considering the criterion of merit set forth in subsection 9 of NRS 453A 328, evidence of the
armount of taxes paid to, or other beneficial financial contributions made to, this State or ity political subdivisions within the
last § years by the applicant or the persons who are proposed to be owners, officers or board smigmbers of the proposed medical
marijuana establishraent.

5. A deseription of the proposed organizational structure of the proposed medical marijuana establishment, | notading,
without fimitation:

(a) An organizational chart showing all owners, officers and board members of the proposed medicel manjuana
establishment;

(by A list of all owners, officers and board members of the proposed medical marijuana establishment that contains the
f@iiewmo mformat;on for each person:

(1) : a.i‘m_ persai;
{2} ' iptiin of the role the person will setve o for the - organization and his or har resprasibilities,
(3* ' e paison has served or is currently serving as an owner, officer or board wpnher for another medical

2d as an owner, officer or board member for a medical marijuana establishmend that has
i vegistration cemfn safe revoked:

http/Awww leg.state nv.us/NAC/NAC-453 A html 4/12/38883
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Requirerment 1 would qualify the parcel under the * 2
distance separation requirement

B. The proposed medicet marfuana cultivation faci!ity
will have direct access (both ingress and egress) from
a street having a minimum right-ofway width of
10 feet. The required access may be shared witha
larger developroent but must be located w ithin the
propisiy lines of the parcel on which the proposed
redical mariiuana cultivation fadility will be located;

* 4 The use shall conform to, and is subject to, the provisions of
LVMIC Title 6, as they presently exist and may be hersafter
amended.

* 5 No outside storage shall be permitted, indluding the use of
shipping containers for on-site storage.

* 6. An air filteation system to be designed by a Nevada ficensed
engineer shall e provided prior to the issuance of a centificate
of oocupancy.

¥ 7. Signage for the establishment shall be limited to one wall sign
per street frontage, the face of the sign not 1o excead thinty
square feel in area and not to exceed two feet in height. Such
a sign shall be intemnally illuminated, with the use of neon
prohibitad, |

* 8 The Spacial Use Permit shall be void without further action ifthe
uses ceases for 3 period exceading 90 days,

* g A medical matijuana cultivation faciity shall obtain alt required
approvals from the State of Nevada 1o operste stuch a facility

prior to the Special Use Permit being exerdsed pursuant 1o
MO 1818710

On-site Parking Requirement; One space for each 1000 sousre feet
of gross ficordeard ares identified for culthvation,

Description: An seablishiment which scgures, possesses, delivers,
transiers, tmns;:softs hupﬁm sefls or dispenses mardjuana or refated
supplies and educational raterials to the holder of 3 valid registry
identification card. This ussdnsiugdes a"medical marijuana dispensary!’
as defined in NRS453A 115,

> 4
.

The distance separation referrad 1o in Reguirerment 1 shall be

neasured with reference fo the shortest distance befwean two
nroperty lines, one being the property line of the proposed
rnedical matijuana dispansary which is closest to the existing
use to which the measurement pertains, and the other being
the property fine of that existing use which is dosest 1o the
proposed medical marfjusna dispensary. The distance shall
e measured in a straight fine without regard fo intervening
olstacies,

Forthe purpose of Requirement 2, and for that purpose only,

a. The"property line of a protected use refers 1o the property
fine of a fes interest parcel that has been created by an
approved and recorded parcel map or subdivision map, and
does not include the property fine of a leasehoid parcel; and

b, The“property line™ of a medical marfjuana dispensary refers
to

i, The property line of a parcel that has been created by
an approved and recorded parcel map or commercial
subdivision map; or

i, The property line of a parcel that is located within an
approved and recorded commerdial subdivision and
that has been created by a record of survey or legal
description, if:

A. Using the property line of that parce for the purpose
of measuting the distance separation referved o in
Requiremnent 1 would qualify the parcel under the
distance separation requirement;

B The proposed medical marfjuana dispensary vl
have direct access {both ingress and egress} from
a street having a minimum dght-ofway width of
100 feet. The required access may be shared with a
farger development but must be located within the
property fines of the parcel on which the proposed
medical marijuana dispensary will be located;

C. All parking spraces required by this Section 19.12070
for the medical marijuana dispensary use will be
focatad on the same parced as the uses and

D, The ownars of all parcels within the commerdial
subdivision, including the owner of agreement,
satisfactory to the City Attomey, that provides for
perpetual, raciprocal cross-access, ingress and egress
throughout the commerdial subdivision.

The use shall conform to, and s subject to, the provisions of
LVMC Title 6, as they presently exist and may be hereafter
arnended,

No outside storage shalt be permiited, induding the use of
shipping containers for on-site storage,

Subject to the requirements of applicable building and fire
codes, public access 1o the buiiding shall be from one point
of entry and exit, with no other access to the interor of the
building permitted.
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i FENNEMORE CRAIG, P.C.

2 1 Patrick J. Shechan (Nevada Bar No. 3812)
§ Richard H. Bryan (Nevada Bar No. 20293
| 300 8. Fourth Street, Suite 1400

4 | Las Vegas, Nevada 89101

4 Tel: (702) 692-8000

5 | Fax: (702) 692- 8099

Ematl: ;jf__i;g_f_-_i-za_;;;-mi Jave.coam
5 Anor neys jor Desert Aive Wellness, LLC
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
5 | OB SCIENCES NEVADA, LLC, a Nevada E:C‘.ASE NGO A-15-728448-C
i limited liability company, '
1o  DEPT.NO. |
b Plaintiff,
11§ vs,

12 § STATE OF NEVADA, DIVISION OF|
- PUBLIC AND BEHAVIORAL HEALTH OF |
12§ THE DEPARTMENT OF HEALTH AND
| HUMAN SERVICES; CITY OF LAS VEGAS, |
14 | a municipal  corporation  and pomuai |
subdivision of the Sigte of Nevada, DESERT |
15 §| AIRE WELLNESS, LLC, a Nf,vddd fimited

© liability company; DOES 1-10, and ROE |
18 ENTITIES 1100, inclusive, 5

17 1 Defendants.

B R AR AR

| DESERT AIRE WELLNESS, LLC, a Nevada |
19 1 limited lability company,

20 ¢ Counterclaimant,

21 55_ Vs, |
(R SCIENCES NEVADA, LLC, a Nevada |

2 t limited Lability company,
< C ouni.udeiendam
o4 e |
&F‘éfiﬁéﬁfi Etﬂ’ BRENDA GUNSALL i‘h

| STATE OF NEVADA )
26 } 58,
- COUNTY OF CLARK )
28

11813088, 1/040405,0003
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FENMEMORE CRAIG

ATTORNEYS

Lag VEGAS

i. I am a member of Desert Aire Wellness, LLC,
2 1 can attest that between April 1, 2015 and December 3, 2013, Desert spent

approximately $1,400,000 towards the medical marijuana facility.

3. I can further testify that the total amount spent is over 32 million to date.
4, I can also testify that I have invested my life savings of $500,000 and another

member Alex Davis, has invested her $300,000 of lifetime savings into the project.
5, If for any reason the license was revoked, both of us in effect, would ose our ‘55

fifetime savings.

Drated this g_;‘” ______ day of April 2016,
: » §o
” -5:{5- '.'3. 5‘“::.,'-‘.’;“-... .‘\f- :‘ “:3:'@:' \"; '-:‘{ﬁ“‘“{ -
By { *{“{3\ ;ifi*:f:*‘-){:" *\ - 1&; ‘?f{‘ﬂ{“a T
""" RRENDA GUNSALL AS

SURSCRIBED and SWORN to before me

2 if{ S v}’? i

Notarv PUbhb in and fﬂi ‘aald (Louniv eemi ‘Stai;e

'm\mMm\\\wmmM\memmm
- MM RS
N L OHERVLD LAY
= _' &?ﬁ?i {‘3@5‘&.?&% \\mwm :,‘_\s\}a; |
MY ARPOBITRENT SR8 ABW ¥ J0vg
R Q)}:cﬁ‘:f;a&é"«ﬁ 3y

11513088.1/0404035.0003
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| HEALTH AND HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH
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| CATHERINE CORTEZ MASTO N
{ Attorney General . CLERK OF THE COURY
{ Linda C. Anderson
{ Chief Deputy Attomney General

Nevada Bar No., 4090

1Las Vegas, NV 89101

PP (702) 486-3420

U (702) 486-3871

i Eomail: landerson(@ag.nv.gov

W0 =3 2 WA B e b

|| NEVADA MEDICAL MARUUANA

I DISPENSARY, INC..GB SCIENCES NEVADA
HLLC: NEVADA HOLISTIC MEDICINE LLC,

\| FIDELIS HOLDINGS, LLC: and DESERT INN
| ENTERPRISES INC.,

D
o

g

L STATE OF NEVADA, DEPARTMENT OF

I HEALTH AND HUMAN SERVICES,

| DIVISION OF PUBLIC AND BEHAVIORAL
THHEALTH; ¢t al.

16 |
17 |
8 |
19 |l

_;l(hereinaﬁer “DIVISION™), by and through CATHERINE CORTEZ MASTO, Asnomey General by
5; Chief Deputy Antorney General, LINDA C. ANDERSON, and files this Response to the Motion far’-r;

Preliminary Injunction on Qrder Shortening Time filed on December 3, 2014

has the statutory authority to register medical marijuana establishments, The Division does not|

28 i

Electronically Filed

1210872014 03:14:21 PM

P

555 E. Washington Ave,, #3900

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintifls/Petitioners,

Cage No,: A-14-710488.C
Diept, Mo,: XXV

¥s.

Defendanis/Respondents

Date of Hearing: December 12, 2014
Time of Hearing: 10:00 a.m,

COMES NOW Defendant STATE OF NEVADA on its relation to the DEPARTMENT {}F

The Division of Public and Behavioral Health of the Department of Health and Human Services|

“license” the establishments and instead issues cenificates of registration pursuant o NRS 433A.322,

ol
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453A.322(3%aX2) did not include evidence of approval by the local authority of compliance with

i The Nevada Legislature specified that the Division could accept applications once 3 calendar year for a
| ;ften day period as described in NRS 453.324(4). The registration of dispensarics was a competitive
process because Clark County was Hmited to forty (40) dispensarics with the Clark County Commission|
| aliocating eighteen (18} to unincorporated Clark County pursuant to NRS 453A.324 and NRS|
453A.376. The Division scored and ranked the applications according to the considerations set forth in
NRS 4574378 and the criteria set forth in regulation and the announcement of the application process
Ergby the Division. Recause NRS 453A.700(1)(a) provides that the Division shall maintain the
5if;ﬁ;;&nfi-{,iﬁfﬁi'ﬁ%ﬂiit}#- of “the contents of any applications, records, or other written documentation that ihejt
éﬁivésien or its designee creates or receives pursusnt o the provisions of this chapter [NRS 433AL7 Eheéz
iDEvisi{m shall not disclose any contents of an application unless ordered to do so by this Ceuﬂ,;_
.:Oii*;es'wise the Division will rely on the documents presented to the Court by the other parties in &his.:

il matter in order {0 respond.

The Division agrees that a complaint for declaratory and injunctive relief is appropriate forf

Plaintiffs o challenge the process of the Division in registering dispensaries in unincorporated i’.’ZImkgE
County. Although “registration” is included in the definition of lcense under NKS 233B.034 fer:if
épumases of NRS 233B.,127, the Nevada Legislature made clear that they did not intend to provide for|
gfénmice and opportunity for hearing prior to 2 denial or revocation of a registration, NRS 453&.32(};1

; épmvisﬁes the following:

The purposs for segistering medical mutijuana establishments and medical marijuana
cstablishment sgents is to protect the publie health and safery and the general welfwe of

the people of ihis Siate. Any modical marijuana patabiislonent registntion cenificate

issned pursuant to NRE 4534322 and sny medical marjtans establishment agent
registration card issned pursuant to NES 453A332 Is 8 rovocabls privilege and the
holdler of sech a centificate or card, as applicable. does not acquive thereby any vested
right, | |

The Nevada Legislature provided that this “revocable privilege” does not imphicate any property rights
for due process concerns. Therefore, neither the Legislature nor the Division created any administrative

| hearing process to appeal a denial or & revocation of a registration.

Although the application form for a medical marijuana iself as described in NR3)

-2e
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Attorney General's Office
Las Yegas. Nevads 49101

853 E. Washingion, Suite 3900

?zoning restrictions, the Nevada Legislature required that the applicant submit to the Division the
! following in NRS 453A.32203%a)(5):

I the city, Wi oy cowsy in which the proposed medical marijuans establishment will

e Jocated has suacted zoning restrictions, proot of Hesnswre with the apphicabile local
governmentsl authority or 8 letter frony the apphcable foeal povernmental authority

certifyving that the proposed mediesl marliuana establishment i in eompliance with those

| Therefore, any applicant was on notice that they needed to submit authorization from the local
governmental authority 1o the Division or the applicstion could be disqualified. The scoring and|
;;‘E:ranking by the Division focused on the criteria set forth by the Nevada Legislature in NRS 453A.323
rather than zoning issues which would remain in the realm of the local authority. |
| The Division doss not dispute that they issued registrations to applicanis who did not comply |
with NRS 453A.32203)a}5) and denied registrants who had been issued a special permit from Cﬁarkgg
County. The Division did not disqualify those establishments listed as Defendants in this matter during
the application process and issued @ regisiration centificate which is currently provisional under ‘NRS:
453A.326(3). The Division retains the ability to immediately revoke the registration pursuant to NRS|
453A.340(3) and NAC 453A.332a) and (b) if those establishments cannot demonstrate compliance
| with the statutory requirements for the location of the facility. If the Division revokes the registration, |
{1 there will be vacant slots for dispensaries in unincorporated Clark County under the current allocation.
: The Nevada Legistature did not address these circumstances or process if the Division failed to properly
| disqualify an applicant within the 90 day timeframe for review or if a registrant did not have im:aié
approyal,

Absent action by either this Court or the Nevada Legislature, the Division will open up a new|
ééappiication period in the calendar year 2015 and consider new applications for dispensaries. Thﬁ:f
Nevada Legislature only authorized the Division to issue registration certificates “not later than 90 days
_?éaﬁer receiving an application to operate a medical marijuana establishment © as set forth in NRS
453A.322(3).  Without Court intervention, the Division does not have statutory legal awthority to
Eé_advame the applicants who had the requisite approval of the local authority after completion of ahs:_

| scoring by the Division after the 90 day period which has already run.

”3”
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Las Yepas, Mevada 89103
=

Attorney General's (llce
555 B, Washingion, Suite 3900

Lwould move forward the next ranked applicant in the event that a registrant was not approved by the

issus registrations. While advancing the next ranked applicant would have provided an expedited

{approach to meet the needs of the community, i was not an option that the Nevada Legisiature provided

S T & S ¥ O - 5 B

| reliance on those representations,

| operating in Nevada at this time.  Any establishment could be subject to challenge if the Division issued
A0 tian additional registration after the 90 day period had run withowt an order from a court or specific
authorization 1o do so by the Nevada Legisiature. In order to promote siability to best meet the needs of |
the conmtmunity, ih.e Division respectfully requests this Court 10 resolve this dispute as to which entities

| are entitled 1o registration al this time,

| determine if any registrations should be revoked and then accept new applications next calendar vear to}

| ensure the issuance of the dispensary registrations for any vacant siots, The Division will improve the

determination of this Count and issue registrations as ordered.

{1 security number of any person.

Although Division employees made representations in the past that indicated that the DHvision

locsl authority, the Division cannot waive the statutory tme frame of 90 days and alter its authority to

to the Division. The Division notes that it was not aware that any other entity changed its conduct in

Again, no property interest exisis for any plaintiff or defendant and no dispensary is currently |

CONCLUSION

Unless otherwise directed by this Court or the Nevada Legislature, the Division plans o

process to ensure that all applicants submit applicable approval of local authority as set forth in NRS|

453A.322(3)(aX5) before issuing regisiration. However, the Division will also abide by any|

AFFIRMATION PURSUANT TO NRS 2388438

The undersigned does herchy affirm that the preceding document does not contain the social

Diated: December 8, 2014

CATHERINE CORTEZ MASTO
Attorney General

By:

Linda C. Anderson
Chief Deputy Atomey General

e
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MEDICAL MARLIUANA ESTABLISHMENT SPECIAL USE PERMIT SUBMITTAL REGUIREMENTS

E_J; APPLICATION/PETITION FORM: A completed Application/Petition Futm i viguied. Thy spplication shall-be sigaod, nonsriend
and acknowledged by the owner of record of cach pavcel of prs;r“' i Non-BropengeOhwoner: Al L{gifié‘a‘tté.-s};?‘s-:3i;ss st iF S digared
and acknowicdged by a lesses, & contract purchaser or an -:’;."g‘ii.iii\;m&~;<:3:§? thy gropenty for swhinkothe Special Use Formit & sought,

However, intersst in that property must exist in a writter agresihent wiih the owber of regond, sisctied to which Ca capy of the-

jatf Lise Perralt application and bewhich the swaer of record has authorized the lessee, contract pucchaser oF opticnee 1o sign the
foating. The agreement pst Garther silpulads that the owner of record comsers (o the filing and processipg of ibe applicaton and

0%

g
sgreas o by bound by the reguesed Spactal Use Peoait,

DEED & LEGAL DESCRIPTION: In order to verify ownership, a copy of the reondsd deed(s) for the subjeci property(ies),
including exhibits and attachmenis, is reguirstl. The deed and all attachments must be legdik. In most cases, the legal deseription on

the deed iy sufficient,

JURTIFNCATHIN LETTER: A datiied Itor that explains the request, the intendad use of the property, hours of operation, and
how thie srolaet seaidBupporis existing £ty policies and regulations is required. The lotter must alsn include & disclosure notification

n

L

PROJECT OF REGIONAL SICNIFICANCT: s sub
the City of Nords Lag Vegish an Eavisnomenil [hpact Asseisment Sratement will be required, & copy of the reguired form can be
found at jimdSvsw dasvesarnnada oy Bley DINA PRE o | -

e PE C et

”»’d‘-‘-’-

FEES: PubBE RSB oo v s s rin 360 plus 3730 for notification and advertising oosts
. | pius $38 for recording of Notice of Zoning Action (§1,280 Total)

OO

ALL PLANKS SUBMITTED MUST BE Uix17 INSIZE.

structures, ntilily casoruonts and fossBons, signage, snd adjacent streets,  Colors 0 Use:  residentinl buildings YERLOW, mult-
famuly buildings-ORANGE: commarcial buildings- PINK; lendscaping-GREEN; pavement-GRAY, industria}l bullding- PURPLE;
public knlding-BLUE. Site Plans must include:

o PROPERTY LINES CALLED QUT 0 ADTACENT LAND USES/STREETS 0 PARKING ANALYSIS

c DIMENSIONS (ACTUALNSCALE 2 INGRESSEGRESS o BUILTING 5148 (8Q. T

O STERET NAMES A VICENITY MAP o PROPERTY SEEE (5S¢, FTL)

o PARKING SPACES 2 NORTH ABRROW o SCALE

T3 BUILDING TDLEVATIONS: (1 folded and | rolled, colored) Deaw and make legible: all sides of alf budkdings on site, Indicate
propossd or existing wallfwiandow sign locations with dimensions, Pholographs may be submitted for existing buildings enly when
1o sutside changes are proposed. Building Elevations must include: '
o DIRBCTION OF BLEVATION r BULDNG MATERIALS & COLORS CALLED GUT o BLEVATION DIMENSIONA/SCALE

1 SION ELEVATHONS: (3 foided and | roiled, colored) Draw and maks legible: all elevations of each proposed or existing sign on
the site. Siovations must include:
A DIRECTION OF BLEVATION o BUILDING MATHRIALS & COLORS CALLED OUT 0 BLEVATION DIMENSIUNS/SCALE

T 1 FLOORPLAN: (1 folded and Irolicd) Draw and make legible: all rooms andéor spaces contained within the building(s) on the site.
Floor Plans must include: :
o ENTRAMCESEXITS o MAXKIMUM QCCUPANCY (PER UB.C) o ROGM DIMENSIOMS/BCALE

£ USE OFF ROOMS3 0 SEATING CAPACITY (WHEN APPLICABLE o NORTH ABROW
LASER FRINT: A reduced, black & white 8.5x 11 (high resolution} copy of above reguired plans and drawings is required,

STATEMENT OF FINANCIAL INTEREST: A completed Satement of Flaancial Interest @8 mequired {or both the property owner
and apphcant,

I

Bavised 06A15/2014
JAZ30
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|| JEFFERY A. BENDAVID, ESQ. WA 8
{ Nevada Bar No, 6220 CLERK OF THE COURT

| GB SCIENCES NEVADA, LLC , a Nevada |
| limited liability company,

| STATE OF NEVADA, DIVISION OF
| PUBLIC AND BEHAVIORAL HEALTH
OF THE DEPARTMENT OF HEALTH | foowess s

Electroninally Filed

(34/01/2015 04:42:08 PM

JOHN T. MORAN, ITL, ESQ.

Nevada Bar No, 7453

MORAN BRANDON BENDAVID MORAN
11 630 South 4% Street

‘Las Vegas, Nevada 89101

(702) 384-8424

| Atiorneys for Plaintiff

BISTRICT COURY
CLARK COUNTY, REYADA

CASE NG A-14-710597-C
Plamtidf, PDEPT. Nk XX

V.

NOTICE OF VOLUNTARY

| BISMISSAL WITHOUT

+ AND HUMAN SERVICES; CITY GF OB RICE (O [y Eha
1 LAS VEGAS, a municipal corporation and | ream s O Wk 1 NBSS, T
1 political subdivision of the State of Qi\m PR A SRR

MNevada; DESERT AIRE WELLNESS,
LLC, a MNevada himited Liabtity

company: NULBARCLY DISPENSARY, |

LLC, a Nevada limited liability company;
DOES 1 through 160; and ROE
ENTITIES I through 100,

Detendants,

Comes now Plaintiff, by and through ifs attomey of record, JEFFERY BENDAVID,
ESQ. of MORAN BRANDON BENDAVID MORAN, and pursuant to NR.CP, 41(a)1)(1),

voluntarily dismisses, without prejudics, the above-captioned matter against Defendant,

JA834




3

£

e

1i

12

16 -]

17

1%

iy

28

21

RARIR AP BEANDON
ERROAYIG MEorram
A BEENR AN Y M

R TSR R |
LAas Wiy o G
Moatpss ST00 SR N
S g Nh e

(o |

DESERT AIRE WELLNESS, LLC, onfy, 2 Nevada hmiuted lghility company,

DATED this 1" day of April, 2015,

MORAN BRANDON BENDAVID MORANM

JEFFERY A. BENDAVID, ES(.
Nevada Bar No, 6220

JOHN T, MORAN, T1E ES{Q.
Nevada Bar No., 7453

030 South 4th Street

Las Vegas, Nevada 39101
Astorneys for Plaintff
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. PUBLIC AND BEHAVIORAL HEALUTH OF |
i THE DEPARTMENT OF HEALTH AND
| HUMAN SERVICES,; CITY OF LAS VEGAS,
! a  wmunicipal  corporation  and  polifical
| subdivision of the State of Nevadg;, DESERT
i AIRE WELLNESS, LLC, a Nevada himited |
| lability company; DOES 1-10, and ROE|
t ENTITIES 1-180, inclusive,

limited Hability company,

i vs.

 AFF
| FENNEMORE CRAIG, P.C.
i Patrick J. Sheshan (Nevada Bar No. 3812)
{ Richard H. Bryan (Nevada Bar No. 2029)
1 300 S, Fourth Street, Suite 1400
1 Las Vegas, Nevada 89101
Tel.: (702} 692-8000
 Faors (702) 692~ 8099

Attorneys for Desert Adive Wellness, LLC

BISTRICT COURT
CLARK COUNRTY, REVADA

GB SCIENCES NEVADA, LLC, 2 Nevada | CASENG.  A-15-728448-C
i limited liability company, | |

DEPT.NO. |
Plaintift,

STATE OF NEVADRA, DIVISION OF|

Defendants.

DESERT AIRE WELLNESS, LLC, a Nevada

Counterclaimant,

GB SCIENCES NEVADA, LLC, a Nevada
iimited Hability company,

_Counterdefendant,

_________________________________________________

Patrick J. Sheshan, under penalty of perjury declares under cath as follows:

i Desert would ask that if the Court does not grant it summary judgment that |

- will allow discovery. That discovery would include, depositions of the Stale {0 see exactly what

 11512942.1/040405. 0063
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they did, how they interpreted the statute, depositions of the City regarding their policies,

E--l

2 4 obtaining a full copy of the application of other similarly situated parties including GB Sciences,
3§ questioning GB Sciences regarding why they watted 50 long to bring the action against Desert or
4 | particularly, why they dismissed the action against Desert and then brought it back many months
5 ¥ later and other facts and circumstances regarding sl the arguments raised in the Motion for

5 § Reconsideration. Further affiant sayeth not.
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g i By:
Batrick T, Sheehan
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ATTORNEYS : i
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Attorney General's Office
555 E. Washinglon, Suite 3900

Las Vegas, Nevada 89101
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Electronically Filed

04/26/2016 02:19:21 PM

ADAM PAUL LAXALT Cﬁ’é&- ;ﬂ.ésﬂ i

Attormney General CLERK OF THE COURT
Linda C. Anderson

Chief Deputy Attorney General
Nevada Bar No. 4090

555 E. Washington Ave., #3900
Las Vegas, NV 8910i

P: (702) 486-3420

F: (702) 486-3871

E-mail: landerson@ag.nv.gov

DISTRICT COURT
CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada
limited liability company,

Plaintiff, Case No. A-15-728448-C
Vvs. Dept. No. |

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH; et. al.

Defendants.

gt vt Nt N gt “ugpt’ gt g’ o’ “unset’ “umpr’

STATE RESPONSE TO MOTION FOR RECONSIDERATION

Date of Hearing: May 16. 2016
Time of Hearing: In Chambers

COMES NOW Defendant STATE OF NEVADA on its relation to the DEPARTMENT OF

HEALTH AND HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH
(hereinafter “DIVISION™), by and through ADAM PAUL LAXALT, Attomey General by Chief Deputy
Attorney General, LINDA C. ANDERSON, and files this response to the Motion For Reconsideration
and Request that the Court Reverse and Grant Defendant Summary Judgment To Defendant or at a
Minimum Grant a Stay Pending Appeal filed April 14, 2016.

This Court has thoroughly examined the arguments made by the Division in this matter so the
Division will not repeat them in this response. However, because the Court has not yet signed an order
after the ruling on March 15, 2016, the motion filed by Desert Aire Wellness will give this Court the
opportunity to review the decision from their perspective for purposes of the final order. The motion
highlights that consideration of the “timing™ of events is critical to this decision. First, the motion raises

-1- JA839




Attorney General's Office
555 E. Washington, Suite 3900
Las Vegas, Nevada 89101

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the question of whether the timing of the approval from the City of Las Vegas should have a substantive
impact on the reading of the requirement from the Nevada Legislature in NRS 453A.322(3)(a)(5) that

the applicant submit to the Division the following:

If the city, town or county in which the proposed medical marijuana establishment will
be located has enacted zoning restrictions, proof of licensure with the applicable local
governmental authority or a letter from the applicable local governmental authority
certifying that the proposed medical marijuana establishment is in compliance with those
restrictions and satisfies all applicable building requirements

As noted in the pleadings, neither party had approval from the local authority at the time the application
was submitted to the Division. The pleadings show that Desert Aire Wellness received approval from
the City of Las Vegas but not at the same time that GB Sciences did.

The second issue of “timing” is whether the challenge brought by GB Sciences to Desert Aire
Wellness in this case is timely. Certainly the initial action in case number A-14-710597 filed on
December 5, 2014, in Department 20 was timely because it was filed within 30 days of the notice of the
registrations and before any medical marijuana establishment was operating. However, on April 1,
2015, GB Sciences chose to dismiss Desert Aire Wellness from the litigation without prejudice and then
filed a motion for summary judgment against the other Defendant Nuleaf on September 18, 2015. The
motion for summary judgment was granted but the dispensary was awarded to another intervening
party. GB Sciences then sought to bring Desert Aire Wellness back into the litigation in a motion filed
November 16, 2015, but the Court denied that request. See, Exhibit 1 for Order Denying Plaintiff’s
Motion for Leave to Amend. Therefore, GB Sciences filed our present case against Desert Aire
Wellness on December 2, 2015, which is a year after the initial challenge was brought and apparently
after Desert Aire Weliness had taken the necessary steps to open the dispensary.

The Division continues to support that a final decision can be reached in this case through

summary judgment so any issues can be resolved at the appellate level in an expedited fashion. The
Division submits that discovery in this matter would only add to the delay and not alter the issues before
this Court. If this Court declines to reconsider its prior decision, the Division does support that a stay of
the revocation be entered into this matter for Desert Aire Wellness. The community will not be served
by the closure of an operating dispensary while this matter is resolved by the court system

/]
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ADAM PAUL LAXALT C&:‘- b bl

Attomney General CLERK OF THE COURT
Linda C. Anderson

Chief Deputy Attormey General
Nevada Bar No. 4090

555 E. Washington Ave., #3900
Las Vegas, NV 89101

P: (702) 486-3420

F: (702) 486-3871

E-mail: landerson@ag.nv.gov

DISTRICT COURT
CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada
limited liability company,

Plaintiff,
Case No.: A-14-710597

Dept. No.: XX

VS.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; et. al,

Defendants.

ACRES MEDICAL, LLC,

PlaintifT in Intervention,

Vsl

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; et. al,

Defendants in Intervention.

b e e e Y s’ e’ am Vumst "t “umt et “umt “wmt Sumt St amt Nt wmt’ et et vt et st et g ot “upt et

ORDER DENYING PLAINTIFE'S MOTION FOR LEAVE TO AMEND

This matter came before the Court on December 2, 2015, on a Motion for Leave to Amend First

Amended Complaint filed by Plaintiff GB Sciences Nevada, LLC on November 16, 2015, which was

heard on an Order Shortening Time filed November 17, 2015. At the hearing, Plaintiflf GB Sciences

Nevada, LLC was represented by James, E. Shapiro, Esq; Defendant Nevada Department of Health and
-1-
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Attornry General's Office

555 E. Washi

Human Services was represented by Linda C. Anderson, Chief Deputy Attomey General; Defendant
Nuleaf CLV Dispensary was represented by Todd L. Bice, Esq. and proposed PlaintifT in Intervention
Acres Medical, LLC was represented by Mark E. Ferrario, Esq. John A. Curtas, Esq. representing City
of Las Vegas was also present at the hearing. This Court having reviewed the papers and pleading on
file, having heard arguments and good cause appearing, the Court makes the following findings of fact,
conclusions of law and orders as foilows:

The Court finds that Plaintiff GB Sciences sought to amend their First Amended Complaint to

assert claims against the City of Las Vegas which had been voluntarily dismissed on January 23, 2015,

W 00 N N W b W N

without prejudice and to assert claims against Desert Aire Wellness which was also voluntarily dismissed

o

without prejudice on April 1, 2015. The Count further finds that according to the Scheduling Order filed
11 |{on July 2, 2015, all parties were to file motions to amend the pleadings or add parties on or before August
12 || 11, 2015. In a recent decision, the Nevada Court of Appeals examined the interplay between the lenient
13 || standard for amendment in NRCP Rule 15(a) and the requirements for modification of a scheduling order
14 || under NRCP Rule 16(b) and concluded that this Court must determine whether good cause exists to
15 || modify the scheduling order. Nutton v. Sunset Station, 131 Nev. Adv. Op. 34, 357 P.3d 966 (2015).

16 This Court had already ruled on counter motion for summary judgment in a Minute Order issued
17 |[November 13, 2015. Defendant NuLeaf objected to the amendment as untimely because it would delay
18 {|a final order in this matter and interfere with appellate rights. This Court finds and concludes that good
19 {|cause does not exist to modify the scheduling order and allow amendment. The Court finds and
20 || concludes that amendment at this juncture would prevent the timely resolution of the litigation.

21 IT IS HEREBY ORDERED that the Motion for Leave to Amend First Amended Complaint
22 || filed by Plaintiff GB Sciences Nevada, LLC o'n November 16, 2015, is
23 ||Dated: _ /-22~/¢

: S
26
27
28
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Submitted by:

ADAM PAUL LAXALT
Attorney General

By: /s/Linda C. Anderson
Linda C. Anderson
Chief Deputy Attorney General

RE: GB Sciences v. State of Nevada
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NOTC O B %\Mu—-

James E. Shapiro, Esq.

Nevada Bar No. 7907 CLERK OF THE COURT
Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite #220

Henderson, NV 89074

(702) 318-5033

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada limited

liability company,
Case No. A-15-728448-C

Plaintiff, Dept. No. I

VS.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a municipal
corporation and political subdivision of the State of
Nevada; DESERT AIRE WELLNESS, LLC, a
Nevada limited liability company; DOES 1-10, and | Date: March 15, 2016
ROE ENTITIES 1-100, inclusive, Time: 9:00 a.m

Defendants.

DESERT AIRE WELLNESS, LLC, a Nevada
limited liability company,

Counterclaimant,

VS.

GB SCIENCES NEVADA, LLC, a Nevada limited
liability company,

Counterdefendant.

NOTICE OF ENTRY OF ORDER RE: GB SCIENCES NEVADA., LLC’S MOTION FOR
SUMMARY JUDGMENT; DESERT AIRE WELLNESS, LLC’S COUNTERMOTION FOR
SUMMARY JUDGMENT

PLEASE TAKE NOTICE that an ORDER RE: GB SCIENCES NEVADA, LLC’S
MOTION FOR SUMMARY JUDGMENT; DESERT AIRE WELLNESS, LLC’S
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COUNTERMOTION FOR SUMMARY JUDGMENT was entered in the above-entitled matter on
the 28" day of April, 2016, a copy of which is attached hereto as Exhibit 1.

DATED this 28™ day of April, 2016.

SMITH & SHAPIRO, PLLC

/s/ James E. Shapiro
James E. Shapiro, Esq.
Nevada Bar No. 7907
Sheldon A. Herbert, Esq.
Nevada Bar No. 5988
2520 St. Rose Parkway, Suite #220
Henderson, NV 89074
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

L hereby certify that I am an employee of SMITH & SHAPIRO, PLLC, and that on the 28" day
of April, 2016, I served a true and correct copy of the forgoing NOTICE OF ENTRY OF ORDER
RE: GB SCIENCES NEVADA, LLC’S MOTION FOR SUMMARY JUDGMENT; DESERT
AIRE WELLNESS, LLC’S COUNTERMOTION FOR SUMMARY JUDGMENT, by e-serving
a copy on all parties registered and listed as Service Recipients in Wiznet, the Court’s on-line,

electronic filing website, pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer

Togliatti, on May 9, 2014.

/s/ Ashley R. Houston
An employee of SMITH & SHAPIRO, PLLC
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SMITH & SHAPIRO, PLLC

2520 8t, Rose Parkway; Suite 220
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JAMES E. SHAPIRO, ESQ. CLERK OF THE COURT

Nevada Bar Na., 7907

Sheldon A. Herbert, Esq.

Nevada Bar No, 3988

| SMITH & SHAPIRO, PLLC
2520 St. Rose Parkway, Suite 220
Henderson, NV 89074

{702) 318-5033

k Attarneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

|GB SCIENCES NEVADA, LLC, a Nevada
| limited liability company, |
{ Case No. A-~15-728448-C
Plaintiff, Dept. No. |

VS,

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
{DEPARTMENT OF HEALTH AND HUMAN.
{SERVICES; CITY OF LAS VEGAS, a municipal
corporation and political subdivision of the State
of Nevada; DESERT AIRE WELLNESS, LLC, a |
Nevada limited liability company; DQES 1{-10, ; Date: March 15, 2016
and ROE ENTITIES 1-1090, inclusive, i Time: 9:00 a.m.

I
l!

Defendants.

DESERT AIRE WELLNESS, LLC, a2 Nevada
lirnited liability company,

Counterclaimant,

VS,

GB SCIENCES NEVADA, LLC, a Nevada
Timited hability company,

’ | Counterdefendant..

F
l ORDER RE: GB SCIENCES NEVADA, LLC’S MOTION FOR SUMMARY JUDGMENT:
DESERT AIRE WELLNESS, L1.C’S COUNTERMOTION FOR SUMMARY JUDGMENT

THIS MATTER having come before the Court on GB SCIENCES NEVADA, LLC's

'(‘-‘Plaim‘z‘{f’) Motion for Summary Judgment (the “Motion”) and on Defendant DESERT AIRE

; WELLNESS, LLC (“Desert Aire”) Countermotion for Summary Judgmemt (“Countermotion”);
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SMITH & SHAPIRO, PLLC
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Henderson, NV 89074
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Case No. A-15-728448-C
Order re: MSJ

Plaintiff, having appeared by and through its attorneys of record, SMITH & SHAPIRO, PLLC;

Defendant STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN SERVICES (the |
“State” or “Division”), having appeared by and through ADAM PAUL LAXALT, Attorney General
through his Chief Deputy Attorney General, LINDA C. ANDERSON; Defendant Desert Aire,
having appeared by and through its attorneys of record, MICHAEL H. SINGER, LTD., Defendant
“ CITY OF LAS VEGAS having failed to appear or file any briefs regarding the matter', the Court
having reviewed the papers and pleadings on file herein, having heard the arguments of counsel, the

i Court having stated its findings and conclusions on the record, the Court being fully advised in the

premises, and good cause appearing, NOW THEREFORE, THE COURT FINDS AND

CONCLUDES:
UNDISPUTED FACTS
A. BACKGROUND.
1. In 2013, Senate Bill 374 was passed which provided for the registration of medical

marijuana establishments authorized to cultivate or dispense marijuana or manufacture edible
marijuana products or marijuana-infused products for sale to persons authorized to engage in the
medical use of marijuana. Senate Bill 374 was codified into N.R.S. Chapter 453A.

2. Under N.R.S. § 453A.320 et seq., the Division was tasked with processing and
ranking applications for Medical Marijuana Establishments (“MMEs”) for each local jurisdiction in
Nevada.

3. There were five types of MME’s, including Dispensaries, Cultivation Facilities, and
Production Facilities. The MME at issue in this l[awsuit is a Dispensary.

4, The City of Las Vegas was allocated twelve Dispensary provisional certificates.

5. The Division, as well as the local jurisdiction, played a role in the ultimate licensing

of MMEs. Specifically, the local jurisdiction was tasked with considering issues such as site plans,

zoning and proximity to other business or facilities (the “Local Application Process”) while the

! Plaintiff previously notified the Court that Plaintiff was no longer seeking any claims against the City of Las Vegas as
the Plaintiff’s claims had been rendered moot. Notwithstanding, the City of Las Vegas was included as an interested
party to give them an opportunity to heard on the Plaintiff’s requested relief against the State of Nevada and Desert Aire

Wellness, LLC.
Page 2 of 7
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Case No. A-15-728448-C
Order re: MSJ|

SMITH & SHAPIRO, PLLC
Henderson, NV 89074
0:(702)318-5033 F:(702)318-5034

2520 St. Rose Parkway, Suite 220

Division focused on public health, public safety, and marijuana as a medicine (the “Division

| Application Process”).

6. In accordance with its responsibilities, the City of Las Vegas enacted Ordinance No.

16321 and 6324 to establish zoning regulations, licensing regulations, and standards for MME

7. The Division issued its application packet (the “Division Application™).

8. While the Division was allowed to accept all applications submitted, under N.R.S. §
453A.322, the Division could only issue a medical marijuana establishment registration certificate

(a “Provisional Certificate”) if the applicant’s application included six (6) specific items and if the

10 Japplicant otherwise met the requirements established by N.R.S. Chapter 453A.

1 9. One of the six (6) items required by law before the Division could issue a Provisional

[2 || Certificate is found in N.R.S. § 453A.322(3)(a)(5), which states:
13 (5) If the city, town or county in which the proposed medical marijuana
establishment will be located has enacted zoning restrictions, proof of licensure with
15 the applicable local governmental authority or a letter from the applicable local
16 governmental authority certifying that the proposed medical marijuana establishment
17 | is in compliance with those restrictions and satisfies all applicable building
18 requirements. (NRS § 453A.322(3)(a)(5))
B. DESERT AIRE’S APPLICATION.

20 | 10.  Plaintiff and Desert Aire were two of the 49 applicants for a Dispensary License in

19

21 jthe City of Las Vegas.
22 11. On October 28-29, 2014, the Las Vegas City Council held a special meeting to

23 jconsider each applicant for a special use permit and compliance permit for an MME Dispensary.

24 12. Prior to the October 28-29, 2014 Las Vegas City Council meeting, Desert Aire
25 | withdrew their application for a special use permit and compliance permit.

26 13.  On October 30, 2014, the City of Las Vegas sent a letter to the Division notifying the
27 || Division that Desert Aire’s application for a special use permit and compliance permit from the City

28 { of Las Vegas had been withdrawn and identifying for the Division the twenty-eight (28) applicants
Page 3 of 7
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SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite 220

Henderson, NV 89074
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Case No. A-15-728448-C
Order re: MSJi

who had been granted -a special use permit and compliance permit for purposes of NRS §

453A.322(3)(a)(5).
14.  The City of Las Vegas letter was intended to comply, and did comply, with NRS

n453A.322(3)(a)(5).

15.  Specifically, pursuant to Las Vegas Municipal Code Section 6.95.080, the letter was
to give notice to the Division, as intended in subsection 3(a)(5), as to those medical marijuana
applicants which the City of Las Vegas had found to be or not to be in conformance with land use

qand zoning restrictions, and eligible for consideration for a business license. This letter described the
applicable building requirements and zoning restrictions as outlined in the statute.

16.  Notwithstanding, on or about November 3, 2014, the Division registered Desert Aire

as a medical marijuana establishment and issued a provisional registration certificate for an MME

Dispensary (the “Provisional License”).

17. While Desert Aire subsequently obtained a special use permit, that did not occur until

after November 3, 2014, Desert Aire ultimately opened for business.

18. At the time the Department registered Desert Aire and issued a Provisional License,
Desert Aire did not meet the requirements of N.R.S. § 453A.322, which specifically permitted the
Division to register a medical marijuana establishment and issue a registration certificate if the
business seeking to register had completed all of the requirements of subsection 3(a), including
providing a letter from the applicable local authority certifying that the proposed medical marijuana

establishment is in compliance with [zoning] restrictions and satisfies all applicable building

requirements.

19.  Pursuant the plain terms of the statute, the Division should not have registered Desert

Aire and issued a registration certificate as Desert Aire had not met all the requirements of the

statute,

20.  The Nevada Department of Health and Human Services should have registered and

issued the registration certificate to the medical marijuana establishment to the top twelve ranked
applicants which met all the requirements of the statute.

1
Page 4 of 7
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2520 St. Rose Parkway, Suite 220

Henderson, NV 89074
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Case No. A-15-728448-C
Order re; MSJ

21.  If any of the forgoing findings of fact are properly conclusions of law, they shall be
treated as if appropriately identified and designated.
CONCLUSIONS OF LAW
22.  Summary judgment is appropriate where the pleadings, depositions, answers to
interrogatories, admissions and affidavits on file, show that there exists no genuine issue as to any

material fact, and that the moving party is entitled to judgment as a matter of law. Bird v. Casa

Rovyale W., 97 Nev. 67, 624 P.2d 17 (1981).
23.  The Nevada Supreme Court has noted that “Rule 56 should not be regarded as a

‘disfavored procedural shortcut’” but instead as an integral part of the rules of procedure as a whole,
which are designed “to secure the just, speedy and inexpensive determination of every action.”

Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005).

24.  NRS § 30.040 gives this Court the ability to make certain declarations regarding the

rights, status or other legal relations of parties to a lawsuit.
25.  Further, this Court has the authority to issue mandatory injunctions “to restore the .

status quo, to undo wrongful conditions.” Leonard v. Stoebling, 102 Nev. 543, 728 P.2d 1358

(1986); Memory Gardens of Las Vegas, Inc. v. Pet Ponderosa Memorial Gardens, Inc., 492 P.2d

123, 88 Nev. 1 (Nev., 1972).

26.  One of the stated purposes of mandatory injunctions is “compelling the undoing of

acts that had been illegally done.” City of Reno v. Matley, 378 P.2d 256, 79 Nev. 49 (Nev., 1963).

27.  The Division has acknowledged that a complaint for declaratory and injunctive relief

IS appropriate.

28.  The issuance of the Provisional Certificate to Desert Aire was in error and contrary to

NRS § 453A.322(3).
29.  Desert Aire should have been disqualified due to their non-compliance with NRS §

453A.322(3)(a)(5).
30.  If any of the forgoing conclusions of law are properly findings of fact, they shall be

treated as if appropriately identified and designated.

(AR
Page 5 of 7
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SMITH & SHAPIRO, PLLC
2520 St. Rose Parkway, Snite 220

Henderson, NV 89074

0'{702)318-5033 F:(702)318-5034

t

& ¥ marijuana establishment because it had not met all the necessary requirements of 453A.322(3 )(a).
7 33.  IT IS FURTHER ORDERED that the Division shall rescind or withdraw the
8 | dispensary registration previously issued to Desert Aire.
E 34.  IT IS FURTHER ORDERED that Plaintiff’s Motion for is DENIED to the extent |
16 | Piaintiff seeks the re-issue of Desert Adre’s dispensary registration to Plaintiff.
i 35.  IT IS FURTHER ORDERED Defendant Desert Aire’s Countermotion for Summary
12§ Judgment is DENIED.
13 36. IT IS FURTHER ORDERED that there being no othér uiresolved claims or issues,
14 ithis matter is and shali be CLOSED and this Order shall be a FINAL, APPEALABLE ORDER.
5 [T IS SO ORDERED this ,,sz day of April, 2016.
6 | P S ¥
17 DISTRICT COURT JUDGE  §
18 § Respectfully Submitted by: AN
eeed
19 | SMITH & SHAPIRO, PLLE e
£ v/d“‘
20 g
Sl ~, .“r" oo
21 " James E. s piro, Bsq.
NevadaBar No. 7907
22 I 2520 Saint Rose Parkway, Suite 220
Henderson, Nevada 89074
23 | Attorneys for Plaintff
2 i
23
26
27
28
Page 6 of 7

Case No. A-15-728448-C)
Order re: MSJ;

NOW THEREFORE:

31, IT IS HEREBY ORDERED Plaintiffs Motion for Summary Judgment is GRANTED
in part and DENIED in part.

32. 1T IS FURTHER ORDERED that Plaintiff’s Motion is GRANTED to the extent that |

| Desert Aire should not have been registered or issued a certification of registration as a medical

JA854
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SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite 220

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Approved:

MICHAEL H. SINGER, LTD.

Approved:

ADAM PAUL LAXALT,
Attorney General

CC ldecom

Michael H. Singer, Esq.
Nevada Bar No. 1589

4475 South Pecos Rd.

Las Vegas, NV 89121
Attorneys for DESERT AIRE
WELLNESS, LLC

Page 7 of 7

da C. Anderson
Chief Deputy Attorney General
Nevada Bar No. 4090
555 E. Washington Ave., #3900
Las Vegas, NV 89101
Attorneys for the STATE OF NEVADA
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DESERT AIRE WELLNESS, LLC, a
Nevada Limited Liability Company,

Appellant/Cross-Respondent,
VS.

GB SCIENCES NEVADA, LLC, a
Nevada Limited Liability Company,

Respondent/Cross-Appellant,

and

THE STATE OF NEVADA,
DIVISION OF PUBLIC AND
BEHAVIORAL HEALTH,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES,

Respondent.

Electronically Fi
Dec 13 2016 10
Elizabeth A. Bro
Clerk of Suprem

CASE NO.: 70462

DISTRICT COURT CASE NO.:
A-15-728448-C

JOINT APPENDIX VOLUME IV

Appeal from Eighth Judicial D

istrict Court, Clark County

The Honorable Kenneth C. Cory, District Judge
District Court Case No. A-15-728448-C

FENNEMORE CRAIG, P.C.
Richard H. Bryan (Bar No. 2029)
Patrick J. Sheehan (Bar No. 3812)
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101

and

MCLETCHIE SHELL LLC

Margaret A. McLetchie (Bar No. 10931)
Alina M. Shell (Bar No. 11711)

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Counsel for Desert Aire Wellness, LLC

Docket 70462 Document 2016-38497|

ed
34 a.m.
wn
e Court
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INDEX TO JOINT APPENDIX

VOL. DOCUMENT DATE BATES
NUMBERS
I Affidavit of Service (City of | 12/17/15 JA022 — JAO23
Las Vegas)
1 Affidavit of Service (Desert 02/09/16 JA303 - JA304
Aire Wellness, LLC)
[ Affidavit of Service (State of | 02/09/16 JA300 - JA302
Nevada, Division of Public
and Behavioral Health,
Department of Health and
Human Services)
I Answer 12/24/15 JA024 — JA027
| Answer and Counterclaim 12/17/15 JAO015 - JA021
I City of Las Vegas’ Answer to | 01/19/16 JA028 — JA032
Complaint
I Complaint 12/02/15 JAOO1 - JAO14
AV Desert Aire Wellness, LLC’s | 03/03/16 JAGB56 — JA664
Opposition to
Plaintiff/Counterdefendant’s
Motion for Summary
Judgment and Countermotion
for Summary Judgment
[ Desert Aire Wellness, LLC’s | 02/08/16 JA230 - JA299

Opposition to Plaintiff’s
Motion for Summary
Judgment Against Desert Aire
Wellness, LLC and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC
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VOL.

DOCUMENT

DATE

BATES
NUMBERS

Minute Order re: Motion for
Reconsideration

05/16/16

JA978

Minute Order re: Plaintiff’s
Motion for Summary
Judgment Against Desert Aire
Wellness, LLC and Desert
Aire Wellness, LLC’s
Opposition to Plaintiff’s
Motion for Summary
Judgment Against Desert Aire
Wellness, LLC and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC

02/23/16

JA380 - JA381

Minute Order re: Plaintiff’s
Motion for Summary
Judgment and Desert Aire
Wellness, LLC’s Opposition
to Plaintiff/
Counterdefendant’s Motion
for Summary Judgment and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC

03/15/2016

JAT749

Motion for Reconsideration
and Request that the Court
Reverse and Grant Defendant
Summary Judgment to
Defendant or at a Minimum
Grant a Stay Pending Appeal

04/14/16

JA781 - JA838

Motion for Summary
Judgment

02/26/16

JA418 - JA619
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VOL.

DOCUMENT

DATE

BATES
NUMBERS

Motion for Summary
Judgment Against Desert Aire
Wellness, LLC

01/21/16

JAO33 - JA229

Notice of Appeal

05/25/16

JA979 — JA992

Notice of Cross-Appeal

05/25/16

JA993 - JA994

Notice of Entry of Order
Denying Desert Aire
Wellness, LLC’s Motion for
Reconsideration and Request
that the Court Reverse and
Grant Defendant Summary
Judgment to Defendant or at a
Minimum Grant a Stay
Pending Appeal

06/08/16

JA995 — JA999

Notice of Entry of Order re:
GB Sciences Nevada, LLC’s
Motion for Summary
Judgment; Desert Aire
Wellness, LLC’s
Countermotion for Summary
Judgment

04/28/16

JA846 — JAB55

Opposition to Motion for
Reconsideration and Request
that the Court Reverse and
Grant Defendant Summary
Judgment to Defendant or at a
Minimum Grant a Stay
Pending Appeal

05/02/16

JA856 — JA943
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VOL.

DOCUMENT

DATE

BATES
NUMBERS

Reply in Support of Motion to
Alter or Amend Judgment,
Countermotion for Summary
Judgment or in the
Alternative a Stay Pending an
Appeal

05/10/16

JA944 — JA9TT

Reply to Desert Aire
Wellness, LLC’s Opposition
to Plaintiff/
Counterdefendant’s Motion
for Summary Judgment and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC

03/08/16

JAG65 — JA737

Reply to Desert Aire
Wellness, LLC’s Opposition
to Plaintiff’s Motion for
Summary Judgment Against
Desert Aire Wellness, LLC
and Opposition to
Countermotion for Summary
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Supplement to Desert Aire
Wellness, LLC’s Opposition
to Plaintiff’s Motion for
Summary Judgment Against
Desert Aire Wellness, LLC
and Countermotion for
Summary Judgment Against
GB Sciences Nevada, LLC

02/22/16

JA375 - JA379

Transcript re Plaintiff’s
Motion for Summary
Judgment Against Desert Aire
Wellness, LLC and Desert
Aire Wellness, LLC’s
Opposition to Plaintiff’s
Motion for Summary
Judgment Against Desert Aire
Wellness, LLC and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC

02/23/16

JA382 - JA417

Transcript re Plaintiff’s
Motion for Summary
Judgment and Desert Aire
Wellness, LLC’s Opposition
to Plaintiff/
Counterdefendant’s Motion
for Summary Judgment and
Countermotion for Summary
Judgment Against GB
Sciences Nevada, LLC

03/15/16

JA750 - JATT76
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| hereby certify that the foregoing JOINT APPENDIX VOLUME IV
was filed electronically with the Nevada Supreme Court on the 12th day of
December, 2016. Electronic service of the foregoing document shall be made

in accordance with the Master Service List as follows:
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James E. Shapiro, Nevada Bar No. 7907
Sheldon Herbert, Nevada Bar No. 5988
SMITH & SHAPIRO, PLLC

2250 St. Rose Parkway, Suite 220
Henderson, Nevada 89074

Counsel for Respondent GB Sciences, LLC

Linda Anderson, Nevada Bar No. 4090
Chief Deputy Attorney General

555 E. Washington Ave., #3900

Las Vegas, Nevada 89101

Counsel for Respondent State of Nevada

/s/ Pharan Burchfield

Employee of McLetchie Shell LLC
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MICHAEL H. SINGER, ESQ.

Nevada Bar No. 1589

MICHAEL H. SINGER, LTD.

4475 South Pecos Road

Las Vegas, Nevada 89121

Telephone: (702) 454-2111

Facsimile: (702) 454-3333

Email: msinger @mhsingerlaw.com
Attorney for Defendant/Counterclaimant

Electronically Filed
03/03/2016 01:37:29 PM

%*W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada
limited liability company,

Plaintiff,
VS.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a municipal
corporation and political subdivision of the State
of Nevada; DESERT AIRE WELLNESS, LLC, a
Nevada limited liability company; DOES 1-10,
and ROE ENTITIES 1-100, inclusive,

Defendant.

AND ALL RELATED CLAIMS

COMES NOW Defendant, Desert Aire Wellness LLC, by and through its attorney, MICHAEL
H. SINGER, ESQ., of the law firm of MICHAEL H. SINGER, LTD., and hereby submits its Opposition

to Plaintiff/Counterdefendant’s Motion For Summary Judgment and Countermotion For Summary

Judgment.
/17
111/
/17
/17

Case No.: A-15-728448-C
Dept. No.: 1
Date of Hearing: March 15, 2016

Time of Hearing: 9:00 a.m.

DESERT AIRE WELLNESS LLC’S
OPPOSITION TO
PLAINTIFF/COUNDERDEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
and
COUNTERMOTION FOR SUMMARY
JUDGMENT

Page 1 of 6
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This Opposition and Cross-Motion is made and based on the pleadings and papers on file, the
following Memorandum of Points and Authorities, the Affidavit of Michael H. Singer, Esq., and any

oral argument the Court may choose to hear.
DATED this 3" day of March, 2016.
MICHAEL H. SINGER, LTD.

BY: /s/ Michael H. Singer, Esq.
MICHAEL H. SINGER, ESQ.
Nevada Bar No. 1589
4475 S. Pecos Road
Las Vegas, NV 89121
Attorney for Defendant/Counterclaimant

POINTS AND AUTHORITIES

I.
STATEMENT OF FACTS

The Statement of Facts as set forth in Desert Aire Wellness LLC’s Opposition to GB Sciences
Nevada LLC’s Motion For Summary Judgment Against Desert Aire Wellness LLC (“Desert”) is
incorporated herein by reference.

In addition thereto, it should be noted that the bulk of the expense incurred by Desert to complete
construction of its dispensary facility occurred subsequent to August, 2015, several months after Desert

was voluntarily dismissed from the preceding action by Plaintiff. See Exhibit “A,” Affidavit of Michael

H. Singer, Esq. attached hereto and made a part hereof by reference. And, Desert was never notified by
Plaintiff that Plaintiff attempted to bring Desert back into that action, by service of motion, or otherwise,
contrary to Plaintiff’s prior assertion of Desert’s knowledge of same. See Exhibit “A.”

Next, Desert appeared before the Las Vegas City Council on at leave five (5) occasions after
April 4, 2015, in connection with the application, and ultimate granting of the City Business License,
and Plaintiff did not, at any time, or in any manner, appear to contest or object to same. See Exhibit
“A P
/17
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Lastly, Desert has been open for business and actually conducting business, at it 420 E. Sahara

Avenue location since February 6, 2016, in accordance with its Las Vegas City Business License.
IL.
ARGUMENT

Desert repeats and restates the legal arguments previously set forth in its Opposition to Plaintiff’s
Motion For Summary Judgment Against Desert Aire Wellness LLC.

In its current argument, Plaintiff cites two recent Nevada District Court cases in support of its
application for an “affirmative injunction.” But, in ncither of thosc cases was the defendant’s
provisional certificate revoked after the certificate becoming permanent by reason of issuance of a Las
Vegas City Business License, nor had either of the defendants in those cases been approved, as had
Desert, (although post November 3, 2014) for a Las Vegas City Special Use Permit.

Additionally, neither of the defendants in the cited District Court cases ever received a Special
Use Permit for their designated dispensary site. In fact, they were both denied by the local authority.
Here, this defendant, albeit post November 3, 2014, did, in fact, receive City zoning approval for its
dispensary site. Thus, the two District Court cases relied upon by Plaintiff in this motion do not
remotely resemble the facts here involved.

Defendant, Desert, in this case has, therefore, not only relied upon Plaintiff’s voluntary dismissal
of the earlier case, or Plaintiff’s failure to ever object to the issuance of the City Business License, but it
has also relied upon the issuance of the Provisional Certificate by the State of Nevada and the Las Vegas
City Business License Department. If the State is required to revoke its Certificate, where does that
leave Desert, having now expended One Million Three Hundred Thousand Dollars ($1,300,000) since
April 4, 2015 in direct costs to secure its Las Vegas City Business License, including start-up costs
required by the City to meet the specific preconditions to opening the facility.

Must the State reimburse Desert for its loss, and its continuing liability under its Lease
Agreement, for accepting Desert’s late zoning approval and then not revoking its earlier granting of the
/1]

/11
/11
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Provisional Certificate? Or does the receipt, although post November 3, 2014, of City zoning approval
constitute satisfaction of the statutory application requirements.

NRS 453A.322(3)(a)(5) only requires that local governmental authority certify that the proposed
medical marijuana establishment be located in a suitable building zone and the building meets local
building requirements.

Desert has met both such requirements and has proceeded in accordance with the approval of
both the State and the City of Las Vegas. To now issue an “affirmative injunction” would do injustice to
the principle of weighing the equities as a key element in awarding injunctive relief. No evidence has
been presented as to the prejudice afforded this Plaintiff, i.e. (1) has it been legally bound to, and is
making lease payments, and, if so, how much?, or (ii) how much has been expended, intangible and
tangible costs, for the construction build-out, or (iii) has it paid the Fifty Thousand Dollar ($50,000)
license fee to the City, or (iv) has it posted a Three Hundred Thousand Dollar ($300,000) surety bond in
favor of the City, etc,

These items have been conveniently omitted from Plaintiff’s factual statements, as 1f these
considerations should have no bearing on the outcome of this case, regardless, and in spite, of the
cquitable arguments presented by Desert.  In short, Plaintiff’s own actions, or inaction, has resulted in
Desert having secured its permanent state MME registration, and it should not now be rewarded for its
prior activity, or lack thereof.”

/11
/11
/11
/11
/11
/11
/11

Nothing specifically in the statute precludes the issuance of the Provisional Certificate if the location 1s approved, only if
the special use permit 1s denied. It was never here denied.

This is not to insinuate Desert’s license was improperly granted since it did have, at all times, a suitable location.
Instead, this particular Plaintiff should not be in a position to raise the question of the certificate legality.

Page 4 of 6
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IIL.
CONCLUSION

For the reasons hereinabove stated, the unique facts involved in this case, and the equitable
principles here involved, Plaintiff’s Motion For Summary Judgment should be denied and Defendant’s

Countermotion for Summary Judgment should be granted.
DATED this 3" day of March, 2016.
MICHAEL H. SINGER, LTD.

BY: /s/ Michael H. Singer, Esq.
MICHAEL H. SINGER, ESQ.
Nevada Bar No. 1589
4475 S. Pecos Road
Las Vegas, NV 89121
Attorney for Defendant/Counterclaimant
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I hereby certify that service of the foregoing was made this 3™

day of March, 2016, by clectronic service through the Eighth Judicial District Court’s Odyssey E-File

and Serve System, to each of the following on the E-Service Master List:

Attorney General's Office

Contact
Linda Aouste

Linda C. Anderson
Nevada Attorney General

City of Las Vegas-City Attorney's Office
Contact
Betsy Comella
Cindy Kelly
John A. Curtas, Esq.
Kelli Hansen

Cooper Levenson, P.A.
Contact
Gregory A. Kraemer, Esq.
Kimberly Maxson-Rushton
Theresa Rutkowski

Smith & Shapiro, PLLC

Contact
Ashley Houston

James E. Shapiro

Sheldon Herbert
Jill Berghammer

Email
laouste@ag.nv.gov
landerson@ag.nv.gov
wiznetfilings @ag.nv.gov

Email
bcomella@lasvegasnevada.gov
ckelly@lasvegasnevada.gov
jacurtas @lasvegasnevada.gov
khansen@lasvegasnevada.gov

Email
gkraemer@cooperlevenson.com
krushton@cooperlevenson.com
trutkowski@cooperlevenson.com

Email
ahouston @smithshapiro.com
jshapiro @smithshapiro.com

sherbert @ smithshapiro.com
jberghammer @smithshapiro.com

/s/ Diane L.. Hutchings

An employee of Michael H. Singer, Ltd.
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AFFIDAVIT OF MICHAEL H. SINGER, ESQ. IN SUPPORT OF DESERT AIRE WELLNESS
LLC’S OPPOSITION TO PLAINTIFF/COUNTERDEFENDANT’S MOTION FOR SUMMARY
JUDGMENT
and

COUNTERMOTION FOR SUMMARY JUDGMENT

STATE OF NEVADA )
) ss
COUNTY OF CLARK )

MICHAEL H. SINGER, ESQ., being first duly sworn, deposes and says that;
1. Affiant’s law firm, Michael H. Singer, Ltd., represents Defendant/Counterclaimant, Desert Aire
Wellness LLC (“Desert™) in the above-entitled action.
2. Affiant makes this Affidavit in support of Desert Aire Wellness LLC’s Opposition to
Plaintiff/Counterdefendant’s Motion For Summary Judgment and Countermotion For Summary
Judgment.
3. Desert was voluntarily dismissed without prejudice by Plaintiff pursuant to NRCP 41(a)(1)(1) by
Plaintiff in Case No. A-14-710597-C on April 4, 2015.
4, While Desert began making lease payments for 420 L. Sahara Avenue, its MME location,
beginning in January 2015, Desert did not begin spending money for construction until late summer or
carly fall 2015.
5. From April 4, 2015, to completion of construction in December 2015, based upon an accounting
provided by Desert’s Manager, Desert expended $1,300,000.00 to construct the premises, to meet other
specific requirements of the City, e.g. the bond, and pre-opening expenses.
6. Affiant has never received and was never notified by Plainiiff that Plaintiff attempted to bring
Desert back into that action, by scrvice of motion, or otherwise.
7. Desert appeared before the Las Vegas City Council on at leave five (5) occasions after April 1,
2015, in connection with the application, and ultimate granting of the City Business License.
8. Plaintift did not, at any time, or in any manner, appear to contest or object to same at any of
these appearances before the Las Vegas City Council.
/17
/1

JA663




9. Desert has been open for business and actually conducting business, at it 420 E. Sahara Avenue
location since February 6, 2016, in accordance with its Las Vegas City Business License.

FURTHER AFFIANT SAYETH NAUGHT.

o f * . y/ : .
MICHAEI H. SINGER, ES@.

SUBSCRIBED AND SWORN to betore
me this day of March, 2016.

SO OIANE L. HUTCHINGS
LAY NOTARY PUBLIC
STATE OF NEVADA

Appt. No. 93-3231-1
My Appt. Expires Oct, 20, 2018
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SMITH & SHAPIRG, PLLC
2520 St. Rose Parkway, Suite 220
Henderson, Nevada 89074

RPLY
OPPS
James E. Shapiro, Esq.
Nevada Bar No. 7907
Sheldon A. Herbert, Esq.
Nevada Bar No., 3988
SMITH & SHAPIRO, PLLC
i 2520 St. Rose Parkway, Suite 220
5 f Henderson, NV 89074
i (702) 318-3033
Attorneys for Plaintiff/ Counterdefendant

Electronically Filed
03/08/2016 06:08:58 PM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNRTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada limited
lrability company,

Plaintift,
VS,

STATE OF NEVADA, DIVISION OF PUBLIC

AND  BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN

SERVICES; CITY OF LAS VEGAS, a municipal

S |l corporation and political subdivision of the State of
“12 4 Nevada; DESERT AIRE WELLNESS, LILC, a

Nevada limited liability company; DOES 1-10, and
ROE ENTITIES 1-100, inclusive,

Defendants.

DESERT AIRE WELLNESS, LLC, a Nevada
limited liability company,

Counterclaimant,
V8.

GB SCIENCES NEVADA, LLC, a Nevada limited
iability company,

Counterdefendant.

Y A}
A
vobA

. \\ \\‘. \

Case No.

A-15-T28448-C
Dept. No. I

REPLY TO DESERT AIRE
WELLNESS LLO'S OPPOSITION TO
PLAINTIFF/COUNTER-
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT and
OPPOSITION TO COUNTERMOTION
FOR SUMMARY JUDGMENT
AGAINST GB SCIENCES NEVADA,
LEC

Dater March 15, 2016
Time: 9:00 am.
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SMITH & SHAPIRO, PLLC
2520 51, Rose Parkway, Suite 220

Henderson, Nevada 89074
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REPLY TO DESERT AIRE WELLNESS LLC’S OPPOSITION TO
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT and OPPOSITION TO COUNTERMOTION FOR SUMMARY
JUDGMENT AGAINST GB SCIENCES NEVADA, LI.C

COMES NOW Plaintift/Counterdefendant GB SCIENCES NEVADA, LLC, a Nevada

limited lability company (“GB _Seiences™), by and through its attorneys of record, SMITH &

SHAPIRO, PLLC, and files its Reply and Opposition to Desert Aire Wellness LLC Opposition to
Plamtiff’s Motion for Summary Judgment and Countermotion for Summary Judgmeni (the

“Opposition and Countermotion™).

This Reply and Opposition is made and based upon the papers and pleadings on file herein,
the attached Exhibits, the attached Memorandum of Points and Authorities, and any oral argument
the Court wishes to entertain in the premises.

DATED this 8% day of March, 2016.

SMITH & SHAPIRQO, PLLC

/s James B Shapive

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

2520 St. Rose Parkway, Suite 220
Henderson, NV 89074

Attorneys for Plaintiff/Counterdefendant

MEMOERANDUM OF POINTS AND AUTHORITIES

L
PREFATORY STATEMENT

Even though Desert Aire has filed an Opposition and Countermotion to the Plaintiff s Motion
for Summary Judgment, Desert Aire failed to establish any sufficient cause for denial of Plaintiffs
Motion. To the contrary, Desert Aire virtually admits that, as of November 3, 2014, Desert Aire did

not meet the statutory requirements of NRS § 453A.322. As such, it was clear error by the STATE

i OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN SERVICES (the “Division™) to issue
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a Provisional Registration Certificate to Desert Aire. Further, none of Desert Aire’s other arguments
provide any basis on which to deny Plaintiff's Motion. Inasmuch as Desert Aire makes any
protestations regarding costs it has incurred in relation to the pursuit of an MME di spensary, Desert
Air.e_ always assumed the risk that those costs might be incurred in vain because a Registration
Certificate, provisional or otherwise, is always revocable and Desert Aire, itself, failed to follow the
law.

STATEMENT OF UNDISPUTED FACTS

Plamtiff refers to the Statement of Facts and Statement of Undisputed Facts set forth in its
Motion for Swnmary Judgment and incorporates the same by this reference.

However, Plaintiff reiterates the following undisputed {acts (which include key admissions
by Desert Aive in its original Opposition and Countermotion to Plaintiff's original Motion for

Summary Judgment, which Desert Aire filed on February 8, 2016 (the “Original Opposition™)).

I On October 29, 2014, Desert Aire was not awarded a special use permit and
__ u p

compliance permit for an MME dispensary by the City of Las Vegas because it had withdrawn is

- applications for the permits. See Exhibit “8” to the Motion for Summary Judgment. Desert Aire

admits #is fact. See Original Opposition at 2:23,

2. Although Desert Aire claims that its application received staff approval, the Planning
Commission was recommending DENIAL on a 4-1-2 vote prior to the October 29, 2014 meeting.
See Exhibit “BY to the Original Opposition.

3. Desert Aire does not explain why it withdrew its applications for a special use permit
and compliance permit after it allegedly had staffapproval. Rather, Desert Aire voluntarily withdrew

1s applications before the October 29, 2014 Hearing, admitting by its actions that the applications

were flawed. See Original Opposition at 2:23.

4, On October 30, 2014, the City of Las Vegas notified the Division of the withdrawal
of Desert Aire’s applications for a special use permit and compliance permit for an MME
Dispensary. See Exhibit “9” to the Motion for Summary Judgment.

\ .\\_ \
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SMITH & SHAPIRO, PLLC

2520 St Rose Parkway, Suite 220

Henderson, Nevada 89074
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5. Desert Aire claims that it later obtained approval forits special use and compliance
permit applications on December 17, 2014, which was 44 days after November 3, 2014, when the
approvals were reguired. See Original Opposition at 2:26 and at 4:12-13.

G. The conditions to the untimely approval of Desert Aire’s applications are the exact
same conditions placed on the staff recommendations which the Planning Commission intended to
reject on1 October 29, 201 4, thus, indicating that as of November 3, 2014, there were some additional
undisclosed fatal flaws o Desert Aire’s applications on its approval deadline. See Exhibit “B” and
“C-17 to the Original Opposition.

7. Not surprisingly, Staff recommended denial of Desert Aire’s application on December
17,2014, See Exhibit “C” to the Original Opposition.

8. The Division originally ranked Desert Aire 10" and the Plaintiff 13", See Exhibit
“117 and *127 to the Motion for Summary Judgment. However, if Desert Aire is properly
disqualified for failure to comply with N.R.S. § 453A.322(a) ( )(5), the Plaintiff'is the next highest
applicant, and, in accordance with the Division’s prior testimony on this very issue, Plaintiff should
be ssued the Provisional Certificate originally issued to Desert Aire. See Exhibit “2” to the Motion
for Summary Judgment.

9. The Honorable Ronald I. Israel ruled on the same issue raised in this case in the

matter of Henderson Organic Remedies, LLC v. State of Nevada et al., Eighth Judicial Districet Court

Case No. A-14-710193-C {the “HOR Case™). Judge Israel determined the following (in pertinent
part):

9. W hﬂc the Division was allowed to aceept all applications submitted,
under NRS § 453A.322, the Division could only issue a medical marijuana
cstablishment registration certificate (a “Provisional Cer tificate”) if the applicant’s
application included six (6) specific items and if the applicant otherwise met the
requirements established by NRS Chapter 453A.

10, One of the six (6) items required by law before the Division could
issue a Provisional Certificate is found in NRS § 453A.322(3)(a)(5). which states:

If the city, town or Lounty in which the proposed medical marijuana
establishment will be located has enacted zoning restrictions, proof
of licensure with the applicable local governmental authority or
a letter from the applicable loecal governmental authority
certifving that the proposed medical marijuana establishment is
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in compliance with those restrictions and satisfies all applcable
building requirements. (VRS § 4534.322(3)(a)(5))

N

See Order from the HOR Cage, attached to the Motion for Summary Judgment as Exhibit <137,

j0. Wellness Connections of Nevada, LLC {(a defendant in the HOR Case) (“Wellness
Connections™} did not have proof of licensure or a letter. Therefore, Jad ge Israel went on to rule
that:

31, Theissoance of the Provisional Certificate to Wellness Connections
was n error and contrary to NRS § 453A.322(3).

L

32, Wellness Connections should have been disqualified duc to theirnon-
compliance with NRS § 453A,322(3)(a){5).

37, However, because Wellness Connections fatled to comply with NRS
§ 453A.322{3){a}(5), Wellness Connections should have been disqualified, thereby
moving the Plamtift to the coveted fifth spot.
See Exhibit *13" to the Motion for Sunmary Judgment.

11 The Honorable Eric Johnson ruled on the same issue raised in this case in the matter

of GB Sciences Nevada, LLC v. State of Nevada er al., Fishth Judicial District Court Case No.
. =

A-14-710597-C {the “Nuleaf Case”).
In the Nuleaf Case, MME applicant Nuleaf CLV Dispensary, LLC (“Nuleaf”) had been
ranked by the Division within the top-12 candidates for one of'the 12 MME Dispensary Registration

Certificates allocated to the City of Las Vegas, just like Desert Aire.! Like Desert Aire, Nuleafhad

failed to obtain Zoning Approval from the City of Las Vegas. Nonetheless, like Desert Aire, the

Division had issued a Provisional Certificate to Nuleaf even though Nuleaf had failed to obtain the
Zoning Approval. Consequently, hearing the same arguments as asserted in this case, the Court in
the Nuleaf Case ordered the revocation of Nuleaf™s Provisional Certificate. Further, the Court in the

Nueaf Case likewise recognized that the pertinent date was November 3, 2014. See Exhibit “14”.

Because Nuleaf did not meet the statutory requirements as of November 3, 2014, the Division erred

in issuing a Provisional Certificate to Nuleaf. 1d. It really didn’t matter why Nuleaf did not qualify,

* Nuleaf was rariked as high as Number 3.

L
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all that mattered was that as of November 3, 2014, Nuleaf' did not qualify. Id. Unfortunately for GB
Sciences, through a twist of events not present here’, the revoked Provisional Certificate was
awarded to intervenor Acres MedicaL LLC (“deres™.

11, Both Wellness Connections 1n the HOR Case, and Nujeaf in the Nuleat Case had
asserted affirmative defenses of estoppel and laches to try and get around their failure to satisfy the
provisions of N.R.S. § 453A.322(3), but to no avail. True and correct copies of their Answers are
attached hereto collectively as Exhibit *“1” and incorporated by this reference herein.

12 Desert Adre was a party in the Nuleaf Case from the time it was file on December 2,

2014 through April 1, 2015, when it was dismissed as a party, without prefudice. Desert Aire admits

that the dismissal was without prejudice. See OQriginal Opposition at 3:17. See also a true and

correct copy of the Dismissal attached hereto as Exhibit 27 and incorporated by this reference

herein.
13. Plaintiff attempted to bring Desert Aire back into the Nuleaf Case on November 16,

20135, before this case was filed. A true and correct copy of the Motion to Amend is attached hereto
as Exhibit *3” and incorporated by thisreference herein, The Motion to Amend was denied, without
prejudice, and solely on the basis that it was after the deadline for amending pleadings set forth in

the Scheduling Order in the case, and good cause had not been shown for modifying the Scheduling

Order. A true and correct copy of the Order denying Motion to Amend is attached hereto as Exhibit

(34 43'&-,
14, Desert Aire was on public notice of the HOR Case aud other District Court cases
involving disputes over the issuance of Provisional Registration Certificates, including Nevade

Medical Marijuanc Dispensary, Inc. v. State of Nevada et al., Case A-14-710488-C, Acres Medicai,

LLC v, Nevada Department of Health and Human Services, Case A-15-719637-W, and Samantha,

Inc. v. Department of Health and Human Services, Case A-14-710874-].

sy
VA
Yo

“ Acres claimed to have a higher score and higher ranking than GB Sciences, based upon an Order obtained in
separate action initiated by Acres. Acres Medical. LLC v. Department of Health and Human Services. Division of Public
and Behavioral Healih, ot al., Eighth Judicial District Court Case No. A-13-719637-W. Based upon that Order, Judge
Johnson awarded the Provisional Certificate to Acres instead of GB Sciences.

G
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IIE
STATEMENT OF AUTHORITIES

A, DESERT AIRE DID NOT COMPLY WITH N.R.S. § 453A.322(3)(a}5).

obtain a special use permit before the issuance of a Provisional Registration Certificate. See Original
Opposition at 4:22-27. In support of its assertion, Desert Aire cited to Las Vegas Ordinance No.
6321 torthe proposition that the Provisional Registration Certificate would need to be issued before
a special use permit could be issued by the City of Las Vegas. See Original Opposition at 4:27 - 5:2.
Similarly, in the Opposition and Countermotion, Desert Aire argues that the MME laws only require
the City of Las Vegas to “certify that the proposed medical marijuana establishment be located in a
suitable building zone and the building meets local building requirements,” and that Desert Aire met
both requirementis. See Opposition and Countermotion at 4:3-7. However, Desert Aire admits that
it did not obtain any such approvals until affer November 3, 2014, See Opposition and
Countermotion at 3:14.  This is in direct contravention of the express terms of N.R.S. §
22(3)(a)(3).

While it may be true that the actual issuance of a special use permit can take place after a

-F

453A.-

L

Provisional Registration Certificate is issued by the Division, Nevada Revised Statutes §
453A.322(3) makes it clear that the Division is authorized to issue a Provisional Registration
Certificate if and only if the applicant figd complied with NR.S. § 453A.322(3)(2)(5). Specifically,
N.R.S. § 453A.322(3) states, in pertinent part:

3.... not later than 90 days after receiving an application..., the Division shall register
the medical marijuana establishment and issue a medical marijuana establishment
registration certificate and a random 20-digit alphanumeric identification number if

(aj The person who wishes to operate the proposed medical marijuana
establishment has subminted to the Division gl of the following:

ko 5%

(5) If the city, town or county in which the proposed medical marijuana
establishment will be located has enacted zoning restrictions, proof of licensure with
the applicable local governmental authority or a letter from the applicable local
governmental authority certifying that the proposed medical marijuana establishment
1s in compliance with those restrictions and satisfies all applicable building
requirements; and

~J
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Provisional Registration Certificate, the applicant must have received zoning approval of some sort,
either (1) proof of licensure with the applicable local government authority, or (2) a letter from the
applicable local governmental anthority certifying that the proposed medical marijuana
establishment is in compliance with those restrictions and satisfies all applicable building
reguivements. Tudge Johnson recognized that the City of Las Vegas issued the letter required by
N.RUS. § 453A.322(3). See Exhibits “9" and “14”. Before the Division issued a Provisional
Regstration Certificate to Desert Aire, Desert Aire had done neither. See Exhibit 97, In fact, the
City of Las Vegas had specifically notified the Division that Desert Aire had not complied, vet the
Division issued the Provisional Certificate notwi-thstan'din.g. Id.

There is no uncertainty in this tanguage. The words “if” “has Subl_’l.l-itmw alf of the
following™ leave no ambiguity as to whether or not the requirements set forth in NR.S, §
453A.322(3)(a)}(5) are discretionary or mandatory, or whether they be taken care of BEFORE the
Provisional Registration Certificate has been issued. These words make it clear that the Division is
authorized to issue a Provisional Registration Certificate it has recetved some form of approval
from the local government as deseribed in N.R.S. § 453A.322(3)a)(5).

Because Desert Aire withdrew its application and did not obtain any approval of its
applications by the City of Las Vegas on Qctober 30, 2014, the plain language of the statute
prohibited the Division from tssuing a Provisional Registration Certificate to Desert Aire. Thereis
no diseretion boilt into the law. It is mandatory, and by issuing a Provisional Registration Certificate
to Desert Aire, the Division violated the law.

A 1
vy
LRt

The Provisional Registration Certificate is only provisional until the applicant “is in compliance with all
applicable local government ordinances or rules, and the local government has issued a business license for the operation

- of the establishment.” However, just because the Provisional Registration Certificate is “provisional” until everything

is comphied with (i.e., safety inspections, public hearings, special use permit actually issued, fees paid, suitability
interviews conducted by Las Vegas Metropolitan Police Department, business license actually issued, ete.), it does not
mean that the initial showings required by N.R.S. § 453A.322(3)(a)(5) can be ignored or taken care of Jater by Desert

- Aire, Otherwise, NR.S. § 453A.322{3)(a)(5) would never have been drafted into the statute because N.R.S. §453A.326

would have been sufficieni. The plain langnage of N.R.S. § 453A.322(3)(a) [“has submitted”] belies this argument, in
any cvent.
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This should come as no surprise because Nuleaf and Wellness Connection also received
Provisional Registration Certificates in violation of N.R.S. § 4534.322(3) because they failed to
provide the proofrequired by N.R.S. § 453A.322(3)(a)(3) to the Division. Fortunately, both Judge

Israel and Judge Johnson wisely ordered that those certificates be revoked and reissued to the next

L
£
{0
A )
\w{

applicants in line who had complied with N.R.S. § 453A.

The well-reasoned analyses of N.R.S. Chapter 453 A by both Judge Israel and Judge Johnson

should be persuasive authority to guide this Court in the instant case. The facts of the cases are
almost identical. Henderson Organic Remedies, like the Plaintiff, met all of the requirements to
receive a Provisional Registration Certificate, but was initially ranked just one spot outside of the
atlotted mumber of Provisional Certificates available, Inthe NuleafCase and HOR Case, Nuleafand
Wellness Connections, just like Diesert Aire, were inappropriately granted a Provisional Certificate
by the Division notwithstanding the fact that they failed to obtain the permit approvals mandated by
NOR.S. § 453A.322(3).

In its current Opposition and Countermotion, Desert Aire attempts to undermine the
persuasive effect of these cases by claiming that they do not “remotely resemble” the facts in this
case, See Opposition and Countermotion at 3:15-16. In support of this assertion, Desert Aire argues
that (1) the Registration Certificates in the Nuleaf Case and HOR Case were revoked while they were
still provisional (while Desert Aire’s has become “permanent”), and (2) neither of the applicants in
the Nuleaf Case and HOR Case had obtained a business license or special use permit (which Desert
Aire has now obtained, post-deadline). See Opposition and Countermotion at 3:8-13.

However, the first alleged factual distinction is irrelevant. As has afready been explained,
with concurrence from the Division, a Registration Certificate can be revoked at any time, pursuant
to N.R.S. § 453A.320:

[t}he purpose for registering medical marijuana establishments and medical marijnana

establishment agents is to protect the public health and safety and the general welfare

of the people of this State. Any medical marijuana establishment registration

certificate issued pursuani to NRS 453A.322 and any medical marijuana

establishment agent registration card issued pursuant to NRS 453A.332 is «

revocable privilege and the holder of such a certificate or card, as applicable, does not
acquire thereby any vested right.
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N.R.S. § 453A.320 (emphasis added). Thus, whether a Registration Certificate is still provisional,
or is no longer provisional, is really a distinction without meaning.

Further, it really does not matter how far down the line Desert Aire has gone. The fact
remains that the Division only had authority to issue the Provisional Certificate if Desert Aire had

complied with alf of the requirements of NRS 453A.322(3)(a). Because Desert Aire clearly and

~unquestionably had not complied with NRS 453 A.322(3){a)(5) when the Provisional Certificate was

issued on November 3, 2014, the fact that Desert Aire may have obtained the necessary approval at
a later date is irrelevant and does not vest the Division with the authority to issue the Provisional
Certificate on November 3, 2014,

Finally, the second alleged factual distinction is, likewise, irrelevant. Whether the City of
Las Vegas later approves applications for licensing and pefmits, after the statutorily mandated

deadline (as in this case), it does not matter. Desert Aire failed to satisty NLR.S. § 453A.322(3)a)(5)

3§ by November 3, 2014, Plam and simple. Consequently, under the material facts in this case, this

Court should follow the well-reasoned decisions by Judge Israel and Judge Johnson, and order the
Division to revoke the Provisional Certificate originally issued to Desert Aire and reissue it to the

Plaintift,

B. PLAINTIFF IS NOT GUILTY OF LACHES.

In this case, Desert Aire argues that laches would prevent Plaintiff from obtaining the
mjunction it seeks essentially because Plaintiff dismissed Desert Aire from the Nuleaf Case and
Desert Aire purportedly incurred costs in developing its MME business. See Original Opposition
at 6:6-10 and 17-20. In the Opposition and Countermotion, filed March 3, 2016, Desert Aire
attempts to bolster this claim by asserting that it lost nearly $1,300,000.00 since April 2015. See
Opposition and Countermotion at 3:21-23,

However, in support of its Opposition and Countermotion, Desert Aire relies upon the
hearsay testimony ofits attoimey, Michael Singer, and not the admissible testimony of a witness with
personal knowledge. Evidence introduced in support of or opposition to a motion for summary

judgment must be admissible evidence. Colling v. United Fed. Sav. & Loan Ass’n, 99 Nev. 284,

300,662 P.2d 610, 620 (1983). The court must not consider hearsay or other inadmissible evidence.

10
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Adamson v, Bowker, 85 Nev. 115, 119, 450 P.2d 796, 799 {1969). Uniess Michacl Singer (the

Defendants” attorney) lays the foundation for his testimony by demonstrating that he has actual first
hand knowledge of the items contained in his Affidavit (i.e., that he knows how much was spent by
Desert Aire, and that he personally appeared at the hearings), which given the fact that he is the
attorney is very unlikely, his Affidavit should be disregarded.

Further, laches is an equitable doctrine which will be invoked when delay by one party works
to the disadvantage of the other, causing a change of circumstances which would make the grant of

relief to the delaying party inequitable. Erickson v. One Thirty-Three, Inc. and Assoc.: 104 Nev.

755,766 P.2d 898, 900 (1988); Pub. Service Comm'n v, Sierra Pacific, 103 Nev. 187, 734 P.2d 1245

(1987); Leaver v. Grose, 610 P.2d 1262 (Utah 1980). However, laches implies some kind of

ignorance on the part of the supposed victim of the matter that is being delayed. Otherwise, as the
doctrine s understood, thealleged victim would not have changed its circumstances based upon such
a delay.

Desert Aire’sargument strategically avoids a series of undisputed facts which militate against
any finding that Plaintiffis goilty of laches. First, Desert Aire was a party in N uleat Case as far back
as December 2, 201 4, when the Nuleaf Case was filed.* See Original Opposition at 3:3-4. This was
less than 30 days after the Provisional Registration Certiﬁ,cateswere mproperly issued to Desert Aire
and others.

It was not until April 1, 2015 (four months later) that Desert Aire was dismissed from the
Nuleat Case, without prejudice. See Exhibit “27. Further, Plaintiff attempted to bring Desert Aire
back into the Nuleaf Case as early as November 16, 2015, but Plaintiff's Motion to Amend was
denied for reasons other than the substantive legal issues in dispute in the Nuleaf Case and in this
case. See Exhibit “3” and “4”, While Desert Aire may not have known about Plaintifs November
16% attempt, they wereaware of this lawsuit, which was filed a few weeks later on December 2, 2015
(the same date as the hearing wherein the Motion to Amend was denied). Thus, there was only a

eriod of roughly 7 and ¥4 months that no active claims were on file acainst Desert Aire’s mproperly
p ghly \

! This was even two weeks hefore Desert Aire allegedly obtained special use permit from the Ci ty of Las Vegas
on December 17,2014,

Faaah
Brarak’
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issued Provisional Registration Certificate. Al costs allegedly incurred by Desert Aire outside of

that gap were expended in blatant disregard for the potential peril that Desert Aire might suffer with

a loss of 1ts Provisional Registration Certificate.

Second, in its Opposition and Countermotion, Desert Aire claims reliance upon its dismissal

in the Nuleal Case, arguing that (1} most of the expenses it incurred were in August 2015 {during

~the 72 month “gap period”™ when Desert Aire was not an active party to the Nuleaf Case), (2) Desert

Adre appeared before the City of Las Vegas five times during the “gap period” and Plaintiff did not
also appear and object to Desert Aire’s applications, and (3) Desert Aire has been open for business
since February 6, 2016, See Opposition and Countermotion at 2:18 - 3:2,

However, when Desert Aire was dismissed from the Nuleaf Case on April 1, 2015, it was
done without prejudice. It should have been clear to Desert Aire that Plaintiff was not permanently
abandoning its claim to Desert Aire’s Provisional Registration Certificate. Otherwise, the dismissal
would have been with prejudice. Thus, any activities undertaken, and costs incurred, by Desert Aire
inside ofthat 7 ¥ rmonth gap were incurred with full knowledge on the part of Desert Aire (and while
assunnng the risk), that Plaintiff might eventually reassert its claims to Desert Aire’s Provisional

Regstration Certificate, as Plaintiffhas done in this case. Such arisk is not dependent upon whether

Plaintiff appeared at various city council meetings to protest legally ineffective post-deadline

atterapts on the part of Desert Aire to obtain business licenses or spectal use permits. Desert Aire
can hardly complain.

Third, Desert Aire is on notice of the law. As explained above, N.R.S. § 453A.320 clearly

NRS453A.322 .. . isa revecable privilege and the holder of such a certificate or card, as applicable,

does not acquire thereby any vested right.” N.R.S. § 453A.320 (emphasis added). Thus, regardless

ofany amount of investment made or costincurred by Desert Aire, it clearly knows (or should know)

that a Registration Certificate, provisional or otherwise, could be revoked at any time. There are

munerous reasons why this can happen, and Desert Aire (along with everyone else) proceeds forward

at their own risks.
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Fourth, Desert Aire was on public notice all along of the Nuleaf Case, HOR Case, and the
other actions fifed in the Eighth Judicial District Court wherein various applicants were vying for the
limited MME Registration Certificates issued by the Division and legal claims of impropriety were
being hotly contested. Nonetheless, Desert Aire apparently continued to expend costs in the face of
this unsettled legal environment.

Fifth, Desert Aire refers to Carson City v, Price, 113 Nev. 409, 934 P.2d 1042 (1997), arguing

that it is “strikingly similar” to the instant case. See Original Opposition at 5:7-9. However, nothing
could be further from the truth. As the Nevada Supreme Court in Price observed, the question of
laches turns on the specific facts of the case. 113 Nev. 409, 934 P.2d at 1043. Unlike our case, the
critical facts upon which the cour’s tinding of laches hung were: (1) the respondent in Price had
notice of an August 18, 1994 public hearing and failed to attend the hearing to object, (2) Carson
City conveyed {and at issue by deed on November 30, 1994, (3) on December 7, 1994 another notice
was provided to the respondents that construction would begin, (4) on February 17, 1995 the public
works department issued buiidiﬁg permits, {5) construction began in Febraary 1995, and (6) on Apri]
t, 1995, the Respondents filed suit after a substantial amount of construction had been completed.
See Price at 1043-44. Essentially, the respondents had done nothing to prosecute claims after
receiving notice of what was going to transpire, which uitimately included convevance of real
property, issuance of construction permits, and a substantial amount of actual construction
completed.

in contrast, in our case, as stated earlier, Desert Aire was made a party to the Nuleaf Case
soon after the Provisional Registration Certiticate at issue was improperly issued by the Division and
was an active defendant in that case for four months. Therefore, Plaintiff prosecuted its claims at
the outset, before Desert Aire likely incurred the costs of which it complains. When Desert Aire was

dismissed. it was without prejudice, meaning the claims were not being abandoned by the Plaintiff

and were still hanging over Desert Aire’s head as a real possibility. Further, Plaintiff tried to

formally hring Desert Aire back into the Nuleaf Case, but was unable to, due to procedural issues.
Unlike in Price, the entire time since the Provisional Registration Certificate was issued to Desert

Aire, it has been an active defendant or was aware that it could easily become an active defendant.

13
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Moreover, Desert Aire was always aware, or should have been aware, that its Provisional
Registration Certificate could be revoked at any time, pursuant to N.R.S, § 453A.320, even if it had
never previously been a party to the Nuleaf Case.

Sixth, Desert Aire is not the only applicant to claim an affirmative defense of laches and
estoppel. Both Nuleaf and Wellness Connection asserted those defenses in their answers in the
Nuleaf Case and HOR Case, but to no avail. The courts in both cases revoked their improperly
issued Provisional Registration Certificates for violation ofthe MME laws, nonetheless. See Exhibit
et G

Finally, in its Reply to the Original Opposition, Plaintiff argued that Desert Aire is not the
only party that has been incurring substantial costs in pursuit of an MME business. Plaintiff also
argued that it has been incarring the same or similar expenses for tenant build-outs, lease payments,
and legal expenses necessary to obtain the proper permits and lcenses, and to obtain the Provisional
Registration Certificate that should bave been issued to it in the first place.

Consequently, having been given an opportunity now to effectively “respond to a reply,”
Desert Aire gueries in its Opposition and Countermotion that Plaintiff has fa-_ij’i-ed to prove that
Plaintiff incurred any costs for lease payments, tenant build-outs, licensing fees, or obtainin gasurety
bond, all of which Desert Aire claims it incurred. IS'e-f? Opposition and Countermotion at 4:8-13.

However, in making its arguments Plaintiff should not be mistakenly understood as arguing
that any harm or prejudice suffered by Plaintiff in this case is a necessary elentent that needs to be
proven, The point of bringing up Plaintiff’s costs, is to demonstrate thai the costs which Desert Aire
may claim support its excuse for viclating the MME laws are not atypical to Desert Aire, but are
incurred and assumed by all applicants who apply fora Registration Certificate and hope they will
eventually be able to open for business as an MME dispensary.

The reason why Plaintiff is entitled to summary judgment is that Desert Aire did not satisty
the requirements of N.R.S. § 453A.322(3)(a)(5), the Division violated the law in issuing a
Provisional Registration Certificate to Desert Aire, and a mandatory injunction is available under the

taw to “restore the status quo, to undo wrongful conditions” and to compel “the undoing of acts that

had been illegally done.” Leonard v, Stoebling, 102 Nev. 543, 728 P.2d 1358 (1986); City of Reno

14
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v. Matley, 378 P.2d 256, 79 Nev. 49 (1963). Plaintiff nced not quantity what the Division’s -and
Desert Afre’s unfawiul acts have cost Plaintift in order to obtain the relief Plaintiff seeks.

Plaintift has suffered prejudice by the unlawful acts of the Division. Plaintiff complied with
N.R.S. § 453A.322(3){a)(5), while Desert Aire did not; however, Plaintiff did not receivé a
Registration Certificate while Desert Aire did. The prejudice is fundamental. Therefore, the
undisputed facts in this case demonstrate that Plaintiff is not guilty of laches and Plaintiff's claim

to injunctive relief cannot be defeated with such a defense. Plaintiff is entitled to summ ary

Judgment, while Desert Aire is not.

L. PLAINTIFF IS NOT EQUITABLY ESTOPPED FROM CLAIMING RELIEF.

Finally, Desert Aire argues the similar defense of equitable estoppel. See Original Opposition
at 0:22-7:22. As Desert Aire observed, to defeat Plaintiff”s right to the same injunctions issued by
the courts in the Nuleaf Case and the HOR Case, with a defense of equitable estoppel, Desert Aire
would have to prove the following:

(1) the party to be estopped must be apprised of the true facts,

(2) he must intend that either his conduct be relied upon or the other party could reasonably
believe he could act upon such conduct,

{3) the party as.éerting estoppel must be 1\gnorant of the true state of facts, and

{4} he must have relied to his detriment on the conduet of the party to be estopped.

Breliant v. Preferred Equities Corp.. 112 Nev. 663, 673-74, 918 P.2d 314 (1996),

in this case, Desert Aire essentially argues that it suffered various development costs when
Plamtiff led Desert Aire to believe that Plaintiff would make no claims to the Provisional
Registration Certificate. See Original Opposition at 7:17-19,

However, such an argoment is ludicrous. Soon after the Provisional Registration Certificate
was issued to Degert Aire, it was made a party to the Nuleaf Case and remained as such for four
months. Even though it was dismissed as a party on April 1, 2015, the dismissal was without
prejudice and Plaintiff attempted to amend its Complaint to bring Desert Afre back into the case in
mid-November 2015. Desert Aire was not ignorant that Plaintiff was asserting claims against its

Provisional Registration Certificate because it was served with the Complaint in the Nuleaf Case,

L
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wherein Plaintiff made such claims. Desert Aire was also not ignorant of the fact that the dismissal
was without prejudice, thus Plaintiff was preserving a right to make the same claims later. Finally,
Desert Aire was not ignorant of the fact that Plaintiff tried to reassert its cl aims against Desert Ai re
in the Nuleaf Case on November 16, 2015 with its Motion to Amend.’

Further, it cannot be said that Plaintiff intended Desert Aire to incur expenses believing that
Plaintiff would never try to make any claims to the Provisional Registration Certificate issued to
Desert Aire. Itisreallyirrelevant to the Plaintiff what Desert Aire spends but if the Plaintiffintended
against the Provisional Registration Certificate issued to Desert Aire, Plaintiffwoald have dismissed
Desert Aire, with prefudice. In addition, because the dismissal was witheus prefudice, Desert Aire

cannot argoe that it reasonably believed it could rack up development costs without a risk that

Platngif! would later re~assert claims to Desert Aire’s Provisional Registration Certificate.

Finally, Desert Aire did not rely to its detriment on anything Plaintiff did or did not do.
Desert Airelikely incurred development and start-up costs all along, including: (1) before it obtained
the Provisional Registration Certificaie, (2) after it obtained the Provisional Registration Certificate
and while Desert Aire was still an active party to the Nuleaf Case for four months before the April
f, 2015 dismissal, and {3} on and after November 16, 2015, when Plaintiff sought to bring Desert
Aire back into the Nuleaf Case.

In fact, Desert Aire likely incurred its alleged expenses in the same manner as every other
successtul and unsuccessful applicant for an MME Registration Certificate: with the hope that it
would be able to eventually open for business, but in elear recognition of the risks referred to above

which might prevent that from happening. This is regardless of any of the legal disputes in cases

moving through the court system, and whether certain parties were asserting certain claims. Simply

put, Desert Aire would have incurred all of the same expenses whether Plaintiff dismissed Desert

Aire as a party to the Nuleaf Case or not. There was nothing Plaintiff did or did not do which would

* o its Opposition and Countermotion, Desert Aire argues that it was “never nolified” of the motion to amend
in the Nuleaf Case. See Opposition and Countermotion at 2:21-23. Regardless, Desert Aire had public notice of the
Nuleaf Case and anything {iled therein, and Desert Aire was served with the Complaint in this case soon thereafier,
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have changed any of that.* Therefore, the undisputed facts in this case demonstrate that Plaintiffs

claim to injunctive relief cannot be defeated by equitable estoppel. Plaintiffis entitled to sgmmary

judgment, while Desert Aire is not.

D, THE COUNTERCLAIM MUST BE DISMISSED.

In this case, Desert Aire does not oppose the portion of Plaintiff’s Motion for Summary
Judgment related to Desert Aire’s counterclaim for attorneys fees. Eighth Judicial District Court
Rule 2.20(e) provides, in pertinent part: *. . . [the {lailure of the opposing party te serve and file
written opposition may be construed as an admission that the motion and/or joinder is meritorious
and 4 consent to granting the same.” EDCR 2.20(e)(in pertinent parl). Therefore, in addition to the
reasons set forth in the Motion for Summary Judgment, Plaintiff is entitled to summary judgment
on Desert Aire’s Counterclaim because Desert Aire has failed to oppose that part of the motion for
summary judgment under EDCR 2.20(e).

v,
CONCLUSION

For the foregoing reasons and as a matter of law, GB Sciences is entitled to a declaration and
mandatory injunction requiring the Division to immediately revoke Desert Aire’s Provisional

Registration Certification and re-issue it to GB Sciences. GB Sciences is also entitled to sammary

judgment on the Counterciaim by Desert Aire for attorneys fees.
JuGg b, Y

* Certainly, there is no indication that Desert Aire would have simply rolled over, disgorged iis Provisional
Registration Certificate, and ceased development if it had not been dismissed as a party on April 1, 2015, Rather, 1t would
have actively litigated the issue of entitlement to the Certificate, until a result was obtained. Desert Aire would have also
contifued to 1cur the same business start-up costs that it complains that it has incusred while the le gal issues were in play.
Desert Aire admits that its construction costs and the $10,000.00 per month in lease paymeants which Desert Aire
complains it had to make began on Junuary 1, 2015, while Desers Aive was a party to the Nuleaf Case and three months
before Desert Aire was dismissed as a party in the case. See Original Opposition at 3:8-10. Further, Desert Aire
probably had the lease agreement in place even before the Provisional Registration Certificate was improperly issued and
it probably was obligated to making those lease payments, whether it retained its Certificate or not. Thus, the dismissal
did not “cause” Desert Adre to incur those costs.,
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DATED this _8" day of March, 2016.
SMITH & SHAPIRO, PLLC

/s James E. Shapiro

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon AL Herbert, Eggq.

Nevada Bar No. 5988 |
2520 St. Rose Parkway, Suite 220
Henderson, NV 88074

Attorneys for Plaintiff

CERTIFICATE OF SERVICKE

Lhereby certify that [ am an employee of SMITH & SHAPIRO, PLLC, and that on the 8% day
of March, 2016, I served a true and correct copy of the forgoing REPLY TO DESERT AIRE
WELLNESS LLC’S OPPOSITION TO PLAINTIFF'S/COUNTER- DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT and OPPOSITION TO COUNTERMOTION FOR

SUMMARY JUDGMENT AGAINST GB SCIENCES NEVADA, LLC, by e-serving a copy on

all parties registered and listed as Service Recipients in Wiznet, the Court’s on-line, electronic filing

website, pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer Toghiatti, on

May 9, 2014.

Js/ Bl M. Berghammer

An employee of SMITH & SHAPIRO, PLLC
IS A Motions MSI Uud prephy.opps msi vpid 1 8
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5t fsw

_ JoLLEY URrca
WOODBURYRLITTLE

3800 HOWARD HUGHES PARKWAY, SUITE 1600, LAS VEDAS, NV 89149

TELEPHOME: (702} 6997560 BAX: (202} 6897555

Electranically Filed

02/18/2015 02:47:58 PM

1§ ANSC
 WILLIAM R, URGA, ESQ.
2 Nevads Bar No. 1195 CLERK OF THE COURT
3 Email: Wrn@iuww.com
i DAVID Y. MALLEY, ESQ.
4 | Nevada Bar No. 8171
| Email: dim@juww.com
> § JOLLEY URGA WOODBURY & LITTLE
6 3800 Howard Hughes Parkway, Suite 1600
¥ § Las Vegas, Nevads 8016%
7 § {702) 699-7500 Telephone
- {(702) 699-7555 Facsimile
8 i diorneys for Defendant Wellness
9 Comnection of Nevada, LILC
zé DISTRICT COURT
_' | CLARX COURTY, NEVADA
i | o | | |
i  HENDERSON ORGANIC REMEDIES, LIC, ¥ Case No. A-14-710193-C
12 _:'_ a Nevada Himited Hability company, ; Dept No. XXVIR
i3 Plaintiff, %
14 vs. ) WELLNESS CONNECTION OF
i - ; NEVADA, LIOS ANSWER TO
15 STATE OF NEVADA, DEPARTMENT OF COMPLAINT
HEALTH AND HUMAN SERVICES; CITY )
16 § OF HENDERSON, a municipal corporation )
and political subdivision of the State of )
17 Nevads, and WELLNESS CONNECTION OF )
| NEVADA, LLC, & Nevada limited liability )
18 | company; DOES 1-10, and ROE ENTITIES )
1-10, inclusive, )
19 7 o )
| Defendants. )
20
y Defendant Wellness Conpection of Nevads, LLC (“Wellness™), by and through its
22 | attomeys, Jolley Urga Woodbury & Little, as and for its Answer to Plaintiff Henderson Organic
23 i Remedies, LLC's Complaint (“the Complaint™) on file herein, admiis, denies and slleges as
~4 | folows:
96 1. Answering Paragraph 1 of the Complaint, Wellness is without knowledge or
~7 | information sufficient to form & belief a5 to the tnnthfulness of the allegations contained therein,
58 and therefore denies the same,
Page 1 of 8
KAWRU\W siiness Conssction of NV LLC 12098102000 Hondersop Organic Remedicn LLC\Pleading\Dralts\§ 5-02-87 Angwer.doc
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JOLLEY UURGA | stierneys

WoorBURYS, LITTLE E st faw
3808 HOSWARD HUGHES PARKWAY, SUFTE L4068, LAS VEGAS, BY 83169

PAK: (7025 499-7555

TELEPHONE: {7102} 6937500

i 2. Answering Paragrag;ﬁ 2 of the Complaint, Wellness admits the sliegations
2 || contained therein,

3 3. Answering Paragraph 3 of the Complaint, Wellness admits that Defendant City of |
4 ! Henderson is a municipal corporation and is without knowledge or information sufficient to form

5 t? a belief as 1o the truthfulness of the remaining allegations contained therein, and therefore denies

the same.

4 Answering Paragraph 4 of the Complaint, Wellness admits the allegations
contained therein.

5 Answering Faragraph 5 of the Complaint, Wellness is withont knowledge or |
i information sufficient to form a belief as to the truthfulness of the allegations contained thersin,
- and therefore denies the same.

GENERAL ALLEGATIONS

8. Answering Paragraph 6 of the Complaint, Wellness responds that i contains a
14 | legal conclusion to which no response is necessary.

15 7, Answering Paragraph 7 of the Complaint, Wellness responds that it contains a |
16 | legal conclusion to which no response is necessary.

17 H 8, Answering Paragraph 8 of the Complaint, Wellness responds that B contains g |

18 | legal conclusion to which no response is netessary,

i9 9. Answering Paragraph 9 of the Complaint, Wellness responds thet the document
28§ referred to thersin speaks for itself, and denies any remaining silegations contained therein.

21 10,  Answering Paragraph 10 of the Complaint, Weiimsé responds that the document
22 i referred to therein speaks for itself, and denies any remaining allegations contained therein.

23 | THE CITY OF HENDERSON'S APPLICATION PFROCHESS

24 1. Axnswering Paragraph 11 of the Complaint, Wellness is without knowledge or

25 § information sufficient to form a belief as to the truthfulness of the allegations contained therein,

26 § and therefore dendes the same.

27 12.  Answering Paregraph 12 of the Complaint, Wellness responds that the document

28 | referred to therein speaks for itself, and denies any remaining allegations comained therein.
PageZof 8
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i 13.  Answering Paragraph 13 of the Complaint, Wellness responds that the document |
referred to therein speaks for itself, and denies any remaining allegations contained therein. |

THE DIVISION'S APPLICATION PROCESS

14, Answering Paragraph 14 of the Complaint, Weilness is without knowledge or
information sufficient to form a belief as to the truthfidness of the allegations contained therein,

and therefore denies the same.

13, Angwering Paragraph 15 of the Complaint, Wellness denies the allegations
- contained therein,

16.  Answering Paragraph 16 of the Cowoplaint, Wellness denies the allegations |
¥ | contsined therein.
WELLNESS CONNECTION OF NEVADA, LLOS APPLICATION

aitorneys
2t faw

JoLLEy Urca

WOODBURY&ZLITTLE
3800 HOWARD HUCHES PARKWAY, SUITE 1600, LA% VE

GAS, NV 85169

{7013 6997555

TELEPHONE: {7023 699.7500 FAX:

i8

17, Asswering Paragraph 17 of the Complaint, Wellness is without knowledge or

| information sufficient to form a belief as to the truthfulness of the allegations contained therein,

and therefore dentes the same.

18, Answering Paragraph 18 of the Complaint, Wellness denies the aliegations |

i contained therein.

15, Answering Paragraph 19 of the Complaint, Wellness admits thut it received a

letter from representatives of the City of Henderson dated July 31, 2014, the contents of which

speaks for itself, denies any remnining allegations contained therein,

20, Answering Paragraph 20 of the Complaint, Wellness admits that staff at the City
of Henderson determined that its proposed site was not suitable for a medical marijuana :
cstablishment, denies that the Henderson City Council made any suitability determination,
| admits that it submitted an Appeal of Decision Application Form, and denies any remaining
allegations contained therein,

21, Answering Paragraph 21 of the Complaint, Wellness demies the allegations
contained therein,

22.  Answering Paragraph 22 of the Complaint, Wellness denies the allegations

contained therein.
Page 3 of 8
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~ joiriey Urca
WOODBURYRZLITTLE

3800 HOWARD HUGHES PARKWAY, SUITE 1600, LAS VHGAS, NV 89149

TELEPHOME: (702} £695.2500  FAX. (102) 4997555

th B W BRG

23,  Answering Paragraph 23 of the Complsint, Wellness denies thst it Sled two

appeals to the Henderson City Council, admits that a hearing took place on December 2, 2014 |

| before the Henderson City Council, and deny any remeining allegstions contained therein.

24.  Answering Parsgraph 24 of the Complsint, Wellness denfes that the
docunentation referenced therein was required to be provided to the Division and denjes any
remaining allegations contained therein.

23, Auswering Paragraph 25 of the Complaint, Wellness denies that it did not meet

the requirements of NRS § 453A.322(3)(a), admits thst it received & provisionsl medical

merijuana registration certificate, denies that the Division exceeded its authority, and denies any
remaining allegations countained therein.

26, Angwering Paragraph 26 of the Complaint, Wellness is withowt knowledge or

information sufficient to form a belief as fo the truthfulness of the allegations contained therein,

 and therefors denies the same.,

27, Answering Paragraph 27 of the Complaint, Wellness is without knowledge or
information sufficient to form a belief as to the truthfulness of the allegations contsined therein,
annd therefore dendes the same.

28.  Answering Paragraph 28 of the Complaint, Wellness is without knowledge or
information sufficient to form & belief as o the ruthfuiness of the allegations contained therein, |
and therefore denies the same.

28.  Answering Paragraph 29 of the Complaint, Wellness responds that the averment
does not contain allegation of facts vapable of being answered but rather a hypothetical and
Wellness is therefore without knowledge or information sufficient to form a belief as to the
tuthfulness of the allegations contained therein, and therefore denies the same. |

{Declarstory Relied
30.  Answening Paragraph 30 of the Complaint, Wellness repeats and realleges its

| answers {0 each and every preceding paragraph as though fully set forth herein.

Page4 of 8
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1

WOoODBURYRFLITTLE | #t tew

JoLLey Urca
3800 HOWARD HUGHES PARKWAY, SUITE 1600, LAS VEG

AS. WV 89149

993300 FAX: (307} 4097555

TRLEPHONE: (7073 &

iE

3. Answering Paragraph 31 of the Complaint, Wellness is without knowledge or
information sufficient to form a belief as to the truthfdness of the allegations contained therein,
and thersfore denies the same.

32, Answering Paragraph 32 of the Complaint, Wellness is without knowledge or
information sufficient to form s belief as 1o the wuthfulness of the allegations contained therein,
and therefore denies the same.

33, Answering Paragraph 33 of the Complaint, Wellness denies the allegations
contained therein. |

34 Answering Paragraph 34 of the Complaint, Wellness denies the allegations

contained therein,

35. Answering Pa

agraph 35 of the Complaint, Wellness denies the allegations
contained therein, |

36,  Answering Paragraph 36 of the Complaint, Wellness denies the allegations
contained thersin,

37, Answering Paragraph 37 of the Complaint, Wellness denies the allegations

contained thersin,

38, Answering Paragraph 38 of the Complaint, Wellness denies the allegations
contained therein,
3%, Answering Paragraph 39 of the Complaini, Wellness denies the allegations

comained thersin.

{Injunetive Relief)

40, Answering Paragraph 40 of the Complaint, Wellness sepeats and realieges iis

4 ; answers to sach and every preceding paragraph as though fully set forth herein,

41, Answering Parsgraph 41 of the Complaint, Wellness is without knowledge or
information sufficient to form & belief as to the truthfalness of the allegations contained therein,

and therefore denies the same.

1

Page 5 of 8
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JoLLey Urca 5 ztiaranys

WOODBURYRLITTLE | et taw
RBOL HOWARD HUGKES PﬁRKWA‘("S{_E.ﬂ_'E 3606, LAS VEGAS. H"f"ﬁ

2169

TELEFBONE: (702) 656.75000  BAX: (707} §29.7555

contained therein,
12 47.  Answering Paragraph 47 of the Complaint, Wellness denies the sliegations
13 | contained thersin.
i4 E’ 48.  Answering Paragraph 48 of the Complaint, Wellness denies the allegations
15 { contained therein.
16 | 49, Answering Paragraph 49 of the Complaint, Wellness denies the allegations
17 i contained therein.
18 |
19 |
20
21 "
22 | Plaintiff lacks standing,
23 THIRD AFVIRMATIVE DEFENSE
24 l;' This Court lacks subject matier jurisdiction.
25
26 5
27
28 Plaintiff"s claims are barred by principles of laches,

H 42.  Answering Paragraph 42 of the Complaint, Wellness denies the sllegations
- contained therein.,

43.  Answering Paragraph 43 of the Complaint, Wellness is without knowledge or

information sufficient to form a belief as {o the truthfulness of the allegations contained therein,

| and therefore denies the same.
| 4. Answering Paxagraph 44 of the Complaint, Wellness denies the allegations
contained therein,

45.  Answering Paragraph 45 of the Complaint, Wellness denies the allegations
' contained therein.
46.  Answering Pamagraph 46 of the Complaint, Wellness denies the allegations

KAWRU\Wellness Connsotion of NV LLC 12090132000 Heonderson Organie Remedies LLEO\Plondings\Drafts\l 38217 Answer.doe
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SIXTH ARFIRMATIVE DEFENSE

PlaintiPs clains ave barred by pringiples of illegality,

SEVENTH AFFIRMATIVE DEFENSE

Phainiiff’s elaimis are basred by the terms of NRS Chapter A334, includiug the 90-day
deadline for issmnce of a medical rarijana registration certificats.

EIGHTH AFCIRMATIVE DEFENSE

Wellness reserves the right to amend this Auswer 1o assert additiopal affirmative

NINTH AFFIRMATIVE DEFENSE

Wellness has been reguired o retain the services of an attorney and has Seen damgged
as g result theveot in the amount of their atiomeys™ fees and costs incurred mnd to be wveuryed,

WHERHEFORE, Wellness demands judament as Tollows:

1. That Plaintiff take pothing by way of its Complaint;

2 For cosis and reazonable attorey™s fees; a-nii

3. For such other relief as the Cotrl may desm just and proper.

DATED this & day of Febroary, 2015,

JOLLEY TRIIJ}}‘« GOBDBURY & LITTLE
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WILLIAM R, URGA, BSQ)., #1395
DAVID ] MALLEY, ERQ. #8171

3800 Howard Hughes Parkway, Sulte 1600
Las Vegas, Nevada 9169

Artorneys for Defendare Wellness
Connection of Nevads, LEC

Fid

R
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P CERTIFICATE OF SERVICE

3 Lhereby centify that L am enployed in the County of Clark, State of Nevade, gm over the |
3 | age of I8 vears and not a party to this sction, My business address is Joltey Urga Woodbary &
4 ¢ Litthe, 3800 Howard Hughes Parkway, 16" Ficor, Lag Yepas, Novada, 89169,

g . Un this day 1 served the WELLNESS CONNECTION OF NEVADA, LLOS

& | ANSWER TO COMPLAINT in this action or pracesding slectronizally with the Clerk of the

7§ Count via the Gdyssey E-File and Serve system, which will casse this dovument to be serve
]
8 g apon the following counsel of record:
8 ¢ James B, Shapiro, Exq. Js hapive@smithshapivo.com
2 1 Amwe M, Cwmon, Esy. acannonigsmithshapiro.com
£ 10§ Smith & Shapire, PLLC jherghantmer@ismithshapiro.com
& 2520 8t. Rose Parkway - Suite 220 | B ‘
so 111 Henderson, NV 89074
R Telephons: (702) 318-5033
w3 32§ Awtorsevs for Platinly
o
X013 1 Josh M. Reid, Pag. Brandon Remble@eityvothenderson vom
o - CHly Afiomney Chenyl. Bovds m.,ﬂvc}i}}em?srmenmsm
S 14 | Brandon P. Kemble, B T8 ravisbuchimangéityothenderson.cons
2oy i Assistant Clty Attemey
25 1§ 240 Water "vtmt‘i MSC 144
SE Henderson, NV 89014
ge 10 Telephone: (702) 267-123 1
55 - Facsivaile; {FOR)Y 267-1201
5 17 § Avvorners for Defendant
5 ;»; § Oty of Henderson
18
¥ C§ Adam Pad Laxalt, Hsq. lacusteldagnv.goy
¢ 19§ Anorpey General landersonfgiag nv.gov
Linda C. Anderson, Hsq, w;zmifimm*ﬂ}an BY.gov

20 ¢ Chiel Doputy Attorney General
§ SSSE. i?mahsm}mn Ave., #3900
21§ Las Vegas, NV 89101

~ Telephone: (702) 486-3420

22 | Faostmtle: (702) 486-3871
Arternews for State of Nevado
23 | | | S o )
| Foortify under paralty of perury thet the forepoing is ue and vorvect, and that {
M4
C exscuted this Cerifioade of Sapvice on Felwosy ¢ é 2015, at Las Vegas, Nevada,
a5 4
ey & iMm 3\ {??‘?e-*?
= An }"?‘E;}Im*w of JOLLEY Q%m WOUDBURY & LITTLE
8 ¢ \d
Page Bor'8
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STREET, SUITE 300

PISANELLIBICE PI
LAS VEGAS, NEVADA RY101

400 SouTH 7

| Jordan T, Smith, Esq., Bar No. 12097

| Tefephone: (702) 214-2100

H Astorn evs for Nuleaf CLV Dispensary LLC

limited liability company, Dept. No.: XX
Plaintff,
v. DEFENDANT NULEAF CLV
- DISPENSARY LLC'S ANSWER TO
STATE OF NEVADA, DIVISION OF FIRST AMENDED COMPLAINT AND
{ PUBLIC AND BEHAVIORAL HEALTHOF | IN ADDITION, OR IN THE
THE DEPARTMENT OF HEALTH AND ALTERNATIVE, FIRST AMENDED
HUMAN SERVICES; CTTY OF LAS VEGAS, PETITION FOR JUDICIAL REVIEW
& municipal corporation and political AND WRIT OF MANDAMUS

! AIRE WELLNESS, LLC, s Nevada limited

{ Pisanelli Bice PLLC, hereby responds to the First Amended Complaint and in addition, or in the

alternative, submits its First Amended Petition for Judicial Review and Writ of Mandamus as

I the allegations contained within Paragraph 1 and therefore denies the same,

Electronically Filed
10/05/2015 03:28:58 PM

ANS
Todd L. Bice, Esq., Bar No. 4534
TLB@pisanellibice com

CLERK OF THE COURT

ITS@pisanellibice.com

PISANELLI BICEPLIC
400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

Facsimile: (702} 214-2101

DSTRICT COURY
CLARK COUNTY, NEVADA
GB SCIENCES NEVADA, LLC, a Nevada Case No.: A-14-710597-C

subdivision of the State of Nevada: DESERT

liability company; NULEAF CLV
DISPENSARY, LLC, a Nevada limited
Hability company; DOES 1 through 160; and
ROE entities 1 through 100, |

Defendants.

Befendant Nuleaf CLV Dispensary, LLC ("Nuleaf"), by and through its attomeys,

follows:
1. Nuleaf is without sufficient information 1o form a belief as 1o the truth or falsity of

2. Nuleal admits the allegations contained within Paragraph 2.
3. Nuleaf admits the allegations contained within Paragraph 3.

1
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4. Nuleaf'1s without sufficient information to form a belisf as to the truth or falsity of

the allegations contained within Paragraph 4 and therefore denijes the same.

5. Nuleaf admits the ailegations contained within Paragraph 5,
6. Nuleaf is without sufficient information to form a belief as to the truth or falsity of

| the allegations contained within Paragraph 6 and therefore denies the same.

7. Paragraph 7 states & legal conclusion to which no response is required. To the extent

a response is necessary, Nuleaf denies the allegations contained within Parsgraph 7.

i GENERAL ALIEGATIONS

8. Nuleaf repeats and realleges the responses contained within Paragraphs through 7.

GENERAL STATUTORY AND REGULATORY FRAMEWORK

9. Nuoleaf admits the Nevada Legislature passed Senate Bill 374 in 2013, The

remainder of Pavagraph ¢ states a legal conclusion to which no response is required. To the extent

{ & response is necessary, Nuleaf denies the remaining allegations contained within Paragraph 9.

10, Nuleal admits the allegations contained within Paragraph 10.

11, Paragraph 11 statesa legal conclusion to which no response is required. To the extent
& response is necessary, Nuleaf denies the allegations contained within Paragraph 11.

12, Nuleaf is without sufficient information io form a belief as to the truth of falsity of
the allegations contained within Paragraph 12 and therefore denies the same.

13, Nuleaf admits NRS Chapter 4534 was implemented on or about April 1, 2614. The
remnainder of Parapraph 13 states a legal conclusion to which no response IS required. To the extent
a response 18 necessary, Muleaf denies the remaining allegations contamed within Paragraph 13,

CITY OF LAS VEGAS' APPROVAL PROCESS

14, Nuleaf is without sufficient information to form a helief as to the truth ot falsity of

{1 the allegations contained within Paragraph 14 and therefore denies the same.

15, Paragraph 16 states a legal conclusion to which no response is required. To the
extent 4 response is necessary, Nuleaf denies the allegations contained within Paragraph 15.
Y6, Paragraph 16 states a legal conclusion to which no response is required. To the extent

a response is necessary, Nuleaf denies the allegations contained within Paragraph 16.

2z
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17. Nuleaf is without sufficient information to form a belicf 45 to the truth or falsity of

18 Nuleaf is without safficient information to form a belief as to the truth or falsity of
the allegations contained within Paragraph 18 and therefore denies the same.

19, Nuleaf admits that the City Council of the City of Las Vegas held a meeting on or
about October 28, 2014,

20, Nuleaf is without sufficient information to form 2 belief as to the truth or falsity of

the allegations comtained within Paragraph 20 and therefore denies the same.

21, Nuleaf admits Nuleaf was not awarded a Special Use Permit at that time, but denies

that 1t was required to do so. Nuleaf affirmatively notes that by State law, ithas 18 months 1o obtain

jall required permits. Nuleaf is without sufficient information to form a belief as to the truth or

falsity of the remaining aflegations within Paragraph 21 and therefore denies the same.
22, Nauleaf is without sufficient information to form a belief as 1o the truth or falsity of
the allegations contained within Paragraph 22 and therefore denies the same.

23, Nuleaf admits that Nuleaf was notified that it was not granted a Special Use Permit

jat that time, but denies that it was required to do so. Nuleaf affirmatively notes that by State law,

it has 18 months to obtain all required permits, Nuleaf {s without sufficient information to form 3

belief as to the truth or falsity of the remaining allegations within Paragraph 23 and therefore denies

the same.

THY INVISION'S APPLICATION AND APPROVAL PROCESS

24, Paragraph 24 states a legal conclusion to which no response is required. To the extent |

| 4 respouse 1S necessary, Nuleaf deny the aliegations contained within Paragraph 24,

25.  Paragraph 25 states a legal conclusion to which no response is required. To the extent
& response IS necessary, Nuloaf deny the allegations contained within Paragraph 25,

26.  Paragraph 26 states & legal conclusion to which no response is required. To the extent
8 response is necessary, Nuleaf deny the allegations contained within Paragraph 26, |

27.  Paragraph 27 states a legal conclusion to which no response is required. To the extent

a response is necessary, Nuleaf denies the allegations contained within Paragraph 27,

3
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{} a response 18 necessary, Nuleaf denies the allegations contained within Paragraph 28.

{} the allegations contained within Paragraph 29 and therefore denies the same.

| @ response Is necessary, Nuleaf denies the allegations contained within Paragraph 31,

{8 response is necessary, Nuleaf denies the allegations contained within Paragraph 33,

response 18 necessary, Nuleaf denied the allegations in Paragraph 35,

the allegations contained within Paragraph 37 and therefore denies the same.

the allegations contained within Paragraph 39 and therefore denies the same.

a response is necessary, Nuleafl denies the aliegations contained within Paragraph 40,

28, Paragraph 28 states a legal conclusion to which no response is required. To the extent
49, Wuleaf is without sufficient information to form a belief as 1o the fruth or falsity of
3. Nuleaf is without sufficient information 1o form a belief as 1o the truth or falsity of

the allegations contained within Paragraph 30 and therefore denies the same.

THE DMVISION'S ISSUANCE OF PROVISIONAL CERTIFICATES

31, Paragraph 31 states a legal conclusion to which no response is required. To the extent

32, Paragraph 32 states a legal conclusion to which no response is required. To the extent
a response is necessaty, Nuleaf deny the allegations contained within Paragraph 32,

33, Paragrapb 33 states a fegal conchusion to which no response is reqoired. To the extent

34, Paragraph 34 states a logal conclusion to which no response is required. To the extent
a respouse is necessary, Nuleaf denies the allegations contained within Paragraph 34,
35, Nuleaf admits that the City of Las Vegas is a Nevada city. The remaining ailegations

fn Paragraph 35 call for a legal conclusion to which no response 1s necessary. To the extent g

36.  Paragraph 36 states a legal conclusion to which noresponse is required. To the extent
a respovise is necessary, Nuleaf denies the aliegations contained within Paragraph 36.

7. Nuleaf is withont sufficiemt information to form a belief as to the truth or falsity of
38, Paragraph 38 states a legal conclusion to which no response is required. To the extent |
a response is necessary, Nuleaf denies the allegations contained within Paragraph 38,

39.  Nuleaf is without sufficient information to form a belief as to the truth or falsity of

40.  Paragraph 40 states a legal conclusion to which no response is required. To the extent

4
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41 Paragraph 41 states  legal conclusion to which nio response isve quired. To the extent
a response is necessary, Nuleaf denies the allegations contained within Paragraph 41.

42.  Paragraph 42 states a legal conclusion to which no response is required. To the extent
a response is necessary, Nuleaf denies the allegations contained within Paragraph 42, |

43.  Paragraph 43 states a egal conclusion to which no response is required. To the extent
A response is necessary, Nuleaf denies the allegations contained within Paragraph 43,

44.  Paragraph 44 statesa legal conclusion to which no response is required. To the extent

A response is necessary, Nuleaf denies the allegations contained within Paragraph 44,

45.  Paragraph 45 states a legal conelusion to which no response is required. To the extent |

| & response is necessary, Nuleaf denies the allegations within Paragraph 45.

46 Paragraph 46 states a legal conclusion to which no response is required, To the extent
a response is necessary, Nuleaf denies the allegations contained within Paragraph 46.
47, Nuleaf is without sufficient information to form 2 belief a5 to the truth or faisity of

the allegations contained within Paragraph 47 and therefore denies the same.

48, Nulesf is without sufficient information to form a belief 45 o the truth or falsity of

the allegations contained within Paragraph 48 and therefore denies the same.

49, Nuoleaf is without sufficient information to form a belief as to the truth or falsity of |
the allegations contained within Paragraph 49 and therefore denies the same. |

50, Naleaf is without sufficient information to form a belief as to the truth ot falsi ty of
the allegations contained within Paragraph 50 and therefore denies the same.

31, Nuleaf is without sufficient information o form g belief as to the truth or falsity of

il the aliegations contained within Paragraph 51 and therefore denies the sante.

PLAINTIFF AND DEFENDANTS' APPLICATIONS

52, Nuleal is without sufficient information to form a belief as to the truth or falsity of

the aliegations contained within Paragraph 52 and therefore denies the same,

53, Nuleaf admits Nuleaf filed an application with the Division. Nuleaf is without

sufficient information to form a belief as to the truth or falsity of the remaining allegations within

{ Paragraph 53 and therefore denies the same.
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54, Nuleafadmits Nuleaf submitted an application io the City of Las Vegas for a Special

{ Use Permit, Nuleaf is without sufficient information to form a belief as to the truth or falsity of the .

{i remamning allegations within Paragraph 54 and therefore denies the same.

55, Nuleaf is without sufficient information to form a belief as to the truth or falsity of
the allegations contained within Paragraph 55 and therefore denies the same.

36, Nuleaf adimits that its application for a special use permit was denied, but Nuleaf

| affirmatively notes that by State law, it has 18 months to obtain all required permits. . Nuleaf is

without sufficient information fo form a belief as 1o the trath or falsity of the remaining allegations

in Paragraph 56 and therefore denies the same.

57.  Nauleaf is without sufficient information to form a belief as to the troth or falsity of
the atlegations contained within Paragraph §7 and therefore denies the same.

58.  Nuleaf is without sufficient information to form a belief a3 to the truth or falsity of

the allegations contained within Paragraph 58 and therefore denies the same.

5%, MNuleaf'is without sufficient information to form 4 belief as fo the truth ot falsity of
the allegations contained within Paragraph 59 and therefore denies the same.

60.  Paragraph 60 states a logal conclusion to which no response is required. To the extent |
& Tesponse is necessary, Nuleaf denies the aflegations contained within Paragraph 60,

61.  Nuleaf is without sufficient information to form a belief as to the truth or falsity of

| the ailegations contamed within Paragraph 61 and therefore denies the same.

62, Nulfeaf is without sufficient information to form 2 belief as to the truih or falsity of
the allegations contsined within Paragraph 62 and therefore denjes the same.

63.  Paragraph 63 states a legal conclusion to which no response is required, To the extent

a response is necessary, Nuleaf denies the allegations contained within Paragraph 63.

64, Nuleal is withowt sufficient information to form a belief as to the trath or falsity of
the allegations contained within Paragraph 64 and therefore denies the same.
63, Nuleaf admits Nuleaf received a provisional registration certificate. Nuleaf is

without sufficient information to form a belief as to the truth or falsity of the remaining allegations

{ within Paragraph 65 and therefore denies the same.
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66.  Nuleaf denies the allegations of Paragraph 66.

67.  Paragraph 67 states a legal conclusion to which no response is required. To the extent
& response I necessary, Nuleaf is without sufficient information fo form a belief as to the truth or
falsity of the allegations contained within Paragraph 67 and therefore denies the same,

68.  Paragraph 68 states a legal conclusion to which nio response is required. To the extent
a response is necessary, Nuleaf is without sufficient infofmation o form a belief as io the truth or
falsity of the allegations contained within Paragraph 68 and therefore denies the same.

DIVISION'S REFUSAL TO IDENTIFY NEXT HIGHEST RANKED APPLICANT

69.  Nuleaf is without sufficient information to form 2 belief as to the truth or falsity of §

the allegations contained within Paragraph 69 and therefore denies the same.

70.  Paragraph 70 states a legal conclusion to which no response is required. To the extent
& respouse Is necessary, Nuleaf is without sufficient information to form a belief as to the truth or
falsity of the allegations contained within Paragraph 70 and thersfore denies the same.

7%, Nuleaf is without sufficient informstion to form a belief ag o the truth or falsity of
Y

{ the allegations contained within Paragraph 71 and thersfore denies the same.

72.  Paragraph72 states a legal conclusion to which nio response is required. To the extent

4 response 1§ necessary, Nuoleaf is without sufficient information to form a belief as to the truth of

{ falsity of the alle ations contained within Paragraph 72 and therefore denies the same.
A 2 grap

THE CITY OF LAS VEGAS' SUBSEQUENT PROCESSING OF DESERT AIRE
AND NULEAF'S APPLCATIONS

73, Nuleaf is without sufficient information to form a belief as to the truth or falsity of

Hthe allegations contained within Paragraph 73 and therefore denies the same.

74, Nuleaf is without sufficient information to form a belief as 1o the truth or falsity of
the aliegations contained within Paragraph 74 and therefore denies the same.

75, Nuleaf is without sufficient information to form a belief as to the truth or falsity of

| the allegations contained within Paragraph 75 and therefore denies the same.

~

JA698




be'd
A

17, SUITE 300
Alya RO107

LIBICEPLLC

it et B

3 ¥
'3

TISANE]
SOUTH 71 STRE

L.asV

400

Gas, NEY

AN

76.  Paragraph 76 states a fegal conclusion to which no response is required. To the extent

| & response is neoessary, Nuleaf is without sufficient information to form a belief as 1o the truth or

falsity of the allegations contained within Paragraph 76 and therefore denies the same.
77, Nuleaf is without sufficient information to form a belief as to the rufh or falsity of
the allegations contained within Paragraph 77 and therefore denjes the same.

78, Nuleaf is without sufficient information to form a belief as to the truth or falsity of

{| the allegations contained within Patagraph 78 and therefore denies the same.

79 Nuleaf is without sufficient information to form a belief as to the truth or falsity of
the allegations contained within Paragraph 79 and therefore denies the same.

86.  Nuleaf admits the allegations contained within Paragraph 80.

81,  Nuleaf admits the allegations contained within Paragraph 81.

82. Nuleaf admits that the City Council for Las the City of Las Vegas denied Nuleafs

{irequest for a Special Use Permit at that time. Nuleaf is without sufficient information 1o form a |

belief as to the truth or falsity of the remaining allegations within Paragraph 82 and therefore dentes

fhe same.

83.  Nuleaf admits the Division issued Nuleaf a provisional registration certificate. The

{remainder of Paragraph 83 states a legal conclusion to which no regponse is required. To the extent

a response Is necessary, Nuleaf denies the allegations contained within Paragraph 83.

84.  Nuleal admits the allegations contained within Paragraph 84,
85, Nuleaf denies the allepations contained within Paragraph 85.

86.  Paragraph 86 contains argameniation and epinions io which no response is required.

{ To the extent a response is necessary, Nuleaf denies the allegations contained within Paragraph 86.

87.  Paragraph 80 contsins argumenizaiion and opinions to which no response is required.

1 o the extent 2 response is necessary, Nuleaf denies the aliegations contained within Paragraph 87.

Hi, FIRST CLAIM FOR RELIEF

(Declaratory Judgment)

L]

88.  Nuleaf repeats and realleges the responses comtained within Paragraphs |}

! through 87,
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8. Nuleaf denies the allegations contained within Paragraph 89,

3. Nuleaf denies the allegations contained within Paragraph 90.

81, Nuleaf denics the allegations contained within Paragraph 91,

92.  Paragraph 92 is a stalement o which no response is required. To the
rosponse 1S necessary, Nudeaf denles thé allegations contained within Paragraph 92,

93. Paragraph 93 iy a statement to which no response is required. To the
response is necessary, Nuleaf denies the allegations contained within Paragraph 93,

94.  Paragraph 94 is a statement to which no response is required. To the
response is necessary, Nuleaf denies the allegations contained within Paragraph 94,

©5.  Paragraph 95 is a statement to which no response is regaired. To the

{ response 18 nevessary, Nuleaf denies the allegations contained within Paragraph 95,

96.  Paragraph 96 is a statement to which no response is required. To the
response s necessary, Nulgaf denies the allegations contained within Paragraph 96

97.  Paragraph 97 is a statement to which no response is required. To the
response is necessary, Nuieaf denies the allegations contained within Pavagraph 97,

98.  Paragraph 98 is a statement to which no response is required. To the

response is necessary, Nuleaf denies the allegations contained within Paragraph 98.

99.  Paragraph 99 is a statement fo which no response is reguired. To the

response 18 necessary, Nuleaf denfes the allegations contained within Paragraph 99,

100, Paragraph 100 is a statement to which no response is required. To the extent 3
response I8 necessary, Nuleaf denies the allegations contained within Paragraph 100,

101, Paragraph 101 is 2 statement to which no response is required. To the extent a

response 18 necessary, Nuleaf denies the allegations contained within Paragraph 101.

102, Paragraph 102 is a siatement to which no response is required. To the

| response is necessary, Nuleaf denies the allegations contained within Paragraph 102,

103, Paragraph 103 is a statement to which no response is reguired. To the

response is necessary, Nuleaf denies the allegations contained within Paragraph 103.

104.  Nuleaf denies the allegations contained within Paragraph 104,

9

exient a

exient a

extent g

gxient a-

gxtent a

exient g

exient a

gxieni g

exient a

exieni a
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W, SECOND CLAIM FOR RELIEF

| (njunetive Relieh)
105, Nuleaf repeats and realleges the responses contained within Paragraphs
through 104.

106, Nuoleaf denies the allegations contained within Paragraph 106.

107, Nuleaf denies the allegations contained within Paragraph 107.

108, Nuleaf denies the allegations contained within Paragraph 108,

109, Nuleaf denies the allegations contained within Paragraph 109,

110 Nuleaf denies the allegations contained within Paragraph 110,

111 Nuleaf denies the allegations contained within Paragraph 111,

112, Nulesf denies the allegations contained within Paragraph 112.

113, Nuleaf denies the allegations contained within Paragraph 113 and all subparts.
114, Nnleaf denies the aliegations contained within Paragraph 114 and sl subparts.
PS5, Muoleaf denies the allegations contained within Paragraph 115.

PERITION FOR JUBICIAL REVIEW

116, Nuleaf repeats and realleges the tesponses contsined within Paragraphs |
{through 1135,

7. Nuleaf is without sufficient information to form a belief as to the truth or falsity of

the allegations contained within Paragraph 117 and therefore denies the same.

118, Paragraph 118 states a legal conclusion o which no response is required. To the

extent a response Is necessary, Nuleaf denies the alfegations contained within Paragraph 118,

119, Paragraph 119 states a legal conclusion to which no response 18 required. To the

cxtent a response is neosssary, Nuleaf denies the allegations contained within Paragraph 119

120, Nuleaf is without sufficient information to form a belief as to the truth or falsity of
the ailegations contained within Paragraph 120 and therefore denies the same.
121, Nuleaf is without sufficient information to form a belief as o the truth or falsity of

the allegations contained within Paragraph 121 and therefore denies the same.

10

i

JA701



H

Vala B9t

k2
e

EFPLLC
BT, SUITE 300

-
et

£

PISANELLIBI

400 SOUTH 7™ 51RE
LasVecas N

o

23

24

23

6

27
28

W

122, Nuleaf is without sufficient information to form a belief as to the truth or falsity of
the allegations contained within Paragraph 122 and therefore denies the same.

123, Paragraph 123 states a legal conclusion to which no response is required, To the
extent 2 response 1§ neces R&IV, Nuleaf dendes the allegations contained within Paragraph 123.

124, Paragraph 124 states a legal conclusion to which ne response is required. To the

j extent a response is necessary, Nuleaf denies the allegations contained within Paragraph 124.

125 Paragraph 125 states & legal conclusion to which no response is required. To the
extent a response is necessary, Nuleaf denies the allegations contained within Paragraph 125.

126, Paragraph 126 is a statement to which no response is required. To the extent g

Tesponse 18 necessary, Nuleaf denies the allegations contained within Paragraph 126.

127, Pavagraph 127 is 4 statement to which no response is required, To the exient a
response is necessary, Nuleaf denies the allegations contained within Paragraph 127.

PETITION FOR WRIT OF MANDAMUS

€

128, Nuleaf repeats and realleges the responses contained within Paragraphs |
through 127,

129, Paragraph 129 states a legal conclusion to which no response is required. To the {

{extent a response (s necessary, Nuleaf denies the allegations contained within Paragraph 129,

130, Paragraph 130 states a legal conclusion to which no response 18 required. To the
extent a response is necessary, Nuleaf denies the allegations contaimed within Paragraph 130,

133, Paragraph 131 states a legal conclusion o which no response is required. To the

extent g response is necessary, Nuleaf denies the allegations vontained within Paragraph 131.

132, Paragraph 132 states a legal conclusion to which no fesponse is required. To the
extent & response is necessary, Nuleaf denies the allegations contained within Paragraph 132.
133.  Nuleaf denies the allegations contained within Paragraph 133,

134, Paragraph 134 is a statement to which no response is required. To the extent a

response is necessary, Nuleaf denies the allegations contained within Paragraph 134.

i1
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{including the 90-day deadiine for issnance of Certificates.

{defenses that may become known and available.

AFFIRMATIVE DEFENSES
I, That Plaintiffs/Petitioners’ First Amended Complaint and in Addition, or in the
Alternative, First Amended Petition for Judicial Review and Writ of Mandamus fails to state a claim

tor which relief can be gramted,

2. Plaintiffs/Petitioners lack standing,

3. This Court acks subject matter jurisdiction.

4, Plaintiffs/Petitioners’ claims are barred by principles of estoppel.

3. Plaintiffs/Petitioners’ claims are barred by principles of laches.

6. Plaintiffs/Petitioners’ claims are barred by principles of iliegality.

7 Plaintiffs/Petitioners' claims are barred by the terms of NRS C’hapter 453A,%

8. Nuleaf reserves the right to amend this Answer to assert additional affirmative

WHEREFQRE, Nuleaf prays as follows:

That Plaintiffs/Petitioners take nothing by virtue of their Amended Complamt;

2. That judgroent be entered in favor of Nuleaf and against PlaintiffiPetitioners;
3. That Nuleaf be awarded their full and proper attorneys' fees and costs; and
4, For such other and further relief as the Court deems just and proper.

DATED this Sth day of October, 2015.
PISANELLI BICE PLLC

By: _/¢/Todd L Bice |
Todd L. Bics, Esq., Bar No. 4534
Jordan T, Smith, Esq., Bar No. 12097
400 South Tth Street, Suite 300
Las Vegas, Nevada 89104

Attorneys jor Nuleaf CLV Dispensary LLC

12

JA703



L SUTE 3060

PISANELLIBICEPLLC

400 SOUTH 77 STREET :
L.ASVECAS, Nevana 89101

e

Lo L

. |

(PSR

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that { am an employee of PISANELLI BICE PLLC, and that on this

Sth day of October, 2015, T caused to be served 2 true and correct copy of the above and foregoing |

DEFENDANT NULEAF CLV DISPENSARY LLO'S ANSWER TO FIRST AMENDED

HOCOMPLAINT AND IN ADDITION, OR IN THE ALTERNATIVE, FIRST AMENDED

PETITION FOR JUDICIAL REVINW AND WRIT OF MANDAMUS to the following via the

Cowt's Wiznet e-filing system:

{ Catherine Cortez-Masto
11 Attorney General

Linda C. Anderson, Nevada Bar #4090
Chief Deputy Attorney General

i1 555 E, Washington Ave., #3900

Las Vegas, NV 89101

Attorneys for The Stare of Nevada

Michael V. Cristalli, Esq.

Pvian T, Ciciliano, Esq,

GORDON SILVER

3960 Howard Hughes Pkwy., 9" Floor
Las Vegas, NV 89169

Attorneys jor Desert Aire Wellngss, LLC

Jeffery A. Beandavid, Esq. |

MORAN BRANDON BENDAVID MORAN
630 S. Fourth Street

Las Vepas, NV 89101

{ Attorney for GB Science Nevada £L.C

/s/ Shannon Thomas _ |
Axn employee of PISANELLI BICE PLLC

13
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E_iiecimnicaiiy Filed
B4/01/207158 (4:42:00 PM

1 VDSM

| JEFFERY A. BENDAVID, BSG. | .
2 1 Nevada Bar No. 6220 CLERK OF THE COURT
i JOBN T. MORAN, 111, ESQ.

Nevada Bar No. 7453

4 MORAN BRANDON BENDAVID MORAN

630 South 4™ Street

3 1} Las Vegas, Nevada 89101
< |1 (702) 384-8424
© W Anorneys for Plaintiff
7
| DISTRYT COURY
§ i CLARK COUNTY, NEVADA
9.

GB SCIENCES NEVADA, LLC |, a Nevada|
16 1} Hmited Hability company,
CABE NGO A-14-710597-C

11 Plaintiff, DEPT. NO:; XX
2 i v,
15 {{ STATE OF NEVADA, DIVISION OF

PUBLIC AND BEHAVIORAL HEALTH | ..., 7 . ‘
4 1 OF THE DEPARTMENT OF 11 a1 rer | NOTICE OF VOLUNTARY

5 || AND HUMAN SERVICES; CITY OF PRETUDICE OF DEFENDANT
-5 VEGAS, & municipal comporation and | fperey sine WELLNESS, LLC
15 |} political subdivision of the State of O o S

Nevada; DESERT AIRE WELLNESS,

7 1 LLC, a Nevada limited lability

@ |} company; NULEAF CLV DISPENSARY,
i LLC, a Nevada Umited lability company:

jo it DOES | through 100; and ROE

ENTITIES 1 through 100,

20
Defendanis,
21
22
23 4 Comes now Plaintiff, by and through its attomey of record, JEFFERY BENDAVID, |

| ESQ. of MORAN BRANDON BENDAVID MORAN, and pursnant fo N.RCP. A1), |

voluntarily dismisses, without prejudics, the above-captioned matter agamst Defendant,
28
) ."‘;" -j _..,H
27
70
2:8 : / J’ !

IM&?HAN Baak oM
ERNOAYIE MORAN
DA IN Ay T

SRR A R €
LA 4IRS, Henaen S9N
B R BN
RN NANLBR
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27

{} DESERT AIRE WELLUNESS, LLC, only, a Nevada Ymited liability company.

DATED this 1™ day of April, 2015
MORAN BRANDON BENDAVID MORAN

i8/: Jeflery A Bendavid, Esg.
JEFFERY A, BENDAVID, ESQ.
Nevada Bar No. 6220

JOHN T. MORAN, ITL, ESQ.
Nevada Bar No. 7453

630 South 4th Street

Las Vegas, Nevada 89101
Antorneys for Plaintiff
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SMYTH & SUARIRD, PLLC

AU S5, R Parkway, Suite 220

‘Henderson, Nevads 890773

(702} 3185033

P MAMC

gni
o

# lability campany,

RN

- Nevada iinnied Hability company; DOES 1-10, and |
§ ROE ENTITIES 1106, inghisive,

Electronically Filed
1141672015 03:23:36 PM

Jamies ¥, Shapire, Esq.
Nevada Bar No, 7907
Sheldon A, Herbert, Fsq,
Nevada Bar No, 5988

CLERK OF THE COURY

I SMITH & SHAPIRO, PLLC
i 2520 St. Rose Parkway, Suite 220
if Henderson, NV 89074

(702) 318-5033

| Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
GB SCIENCES NEVADA, LLC, a Nevada limited |

i Case No. A-14-718507.C
Plaintift, Dept. No. XX

STATE OF NEVADA, DIVISION OF PUBLIC |
AND  BEHAVIORAI. HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VBGASK, a nninieipal
corporation and palitical subdivision of the Sate of
Nevada; NULEAF CLV DISPENSARY, LLC. a

Defendants.

PLAINTIFFS MOTION FOR LEAVE TO AMEND
FIRST AMENDED COMPLAINT

COMES NOW Plaintiff GB SCIENCES NEVADA, LEC, a Nevada Hmited hability company |

1h(“GE Scfences”), by and through its artorneys of record, SMITH & SHAPIRO. PLLC, and files its |

2§ Motion tor Leave to Amend First Amended Complaint {the “Meotivr™).

This Motion {s made necessary dus to the fact that another party, ACRES MEDICAL, LILC

{“deres Medical”} intervensd in this case on November Y, 2015 and the Cowrt granted GE Sciences” |
CEEEES $10 g

Motion for Sunumary Judgment, in pati, but awarded the Provisional Certificate at issue to Acres

6 # Medical,

JA709



L)

3 I submutied in support hereof,
4 DATED this 16" day of November, 2015,
SMITH & SHAPIRO, PLLC

/st James B, Shapizo, Hsyg.
James E. Shapiro, Esg.

Nevada Bar No, 7907

Sheldon A, kiﬁfbﬁm Esq.

Nevada Bar No, S98%

2520 §t. Rose Parkw ay, Suite 220

| Henderson, NV 89074
1 Auorneys for Plaindff
i NOTICE OF MOTION
Y 12§ T ALL PARTIFS OF INTEREST:
%;“5 513y PLEASE TAKE NOTICE that the undersigned will bring the above and foregoing
% ;’ % %‘34 PLAINTIFE'S MOTION FOR LEAVE TO AMEND FIRST AMENDED COMPLAINT hefore
éjzgsﬁ Department No. XX of the FIGHTH JUDICIAL DISTRICT COURT on the _ 2% _ day of |
§ f % - 16 DEC 2 DS At f" mﬁ’fm or as soon thereatier as cotnssl can be heard, |
:;f § 8 17 Dated this {5 day of November, 201 5.
18§ SMITH & SHAPIRO, PLLC
(9
24 | /s/ James E. Shapiro
i James E. Shapiro, Esg.
21 Nevada Bar P«n 707

Sheldon A, Herbert, Esq.
Nevada Bar No. 5988

2520 St. Rose Parkway, Suite 220
Henderson, NV 89074

Attorners for Plaing i

Yo

This Motion is made and based upoit the pleadings and papers on file herein, the attached

2 || Exhibits, the attached proposed Second Amended Complaint, and the following points and authorities |
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i MEMORANDUM OF POINTS AND AUTH ORITIES
2 -8
3 STATEMENT OF FACTS
4 A MEDICAL MARISUANA LAWS AND APPLICATION PROCESSES,
54 In 2013, Senate Bill 374 was passed which provided for the registration of medical marijuana

|

'

or marijuana-indused products for sale to persons suthorized to engage in the medical use of marijuana,

9§ STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN SERVICES (the *Division™)

10} wastasked with processing and ranking applivations for Medical Marijuana Establishmenis {"MME

11§ for each local jurisdiction in Nevada, There wepe three types of MME*s, Dispensaries, Cultivation

13

12 i Facilities, snd Production Facilities, The MAME af tssue in this tawsoil is a Dispensary, The Division,

138 aswell as the local jurisdiction, played 4 role in the ultimate Hoensing of MMRs. Specitically, the jocal '
gi,g " jutisdiction was tasked with considering issues such as site plans. zoning and proximity to other |
ot
gs 5 | busivess or facilities while the Division focused on public health, public safery, and mavijuana as a |
16 | medicine, A

17 Around the time that N.R.S. § 453A.322 was enacted, Senator Tick cherblmﬁ catled & moeting |

18 8 of the Advisory Commission on the Administration of Justice's Subcommiitee on the Medical Lise of

19} Marijuana. Buaring that meeting, Chad Westom of the Division stated that the Division “will receive

20§ all the applications of people who apply across the state, [The Division] would come up with the

=

21§ highest. . rankings in Clark County and issue provisional certificates.” My, W eston went on to styte

 that ™. . the State process was merit based snd it followed the statutes and regulations,™ My, Westom

1]

: o]

“made {t very clear that the intent behind the law was that if one of the highest rarnked applicants was

i denied, the Division would dssue 3 provisional registration certiticate (s “Brovisi al Cerifl

the next ranked applicant.

o
=

standards for MME locations. In addition, the City of Las Vegas issued & Medical Marjuana Business

5 _3 establisfnents authorized o cultivate or dispense marifuana or matndacture edible marijuana products |

8 | Seanate Bill 374 was codified inip NRS Chapter 453A. Under NRS § 4534,324 ot seq., Defendant |

inaccordance with its responsibilities, Defendant CITY GF LAS VEGAS CCitvoflas Vegas™) 5

 enacted Ordinance No. 6321 and 6324 to establish zoning regulations, licensing regylations, and |
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i packet {the “ Divisien Applivagion™), which provided a detailed SXplanation as to-what Was required to

applicant’s application incinded six (6) specific fems and if the applicant otherwise met the

requirements established by N.R S, Chapter 453A. Oue of the six (6) items required by law before the

- Division could issus a Provisional Certificate is found i N.R.S. §453A.322(3)a)5), which requires

the applicant wo obtain preliminary zoning approval ("Zoning dpprovel”).

LAWS,

JESETer i LA % LA

{"Besers A"} were two of the applicants for an MME Dispensary License in the Chy of Las Vegas.

ey

v

‘ the applicants for the certificates aliotted o the City of Las Vegas, Nul.eaf was ranked No. 3 by the
Bivision and Desert Aire was ranked No. 10,

On September 23, 2014, the City of Las Vegas Planning Coumission recommended denjal of

for s application. On October 28 -29, 2014, the Las Vegas City Counail held a special mesting 1o

consider each applicant for 8 special use permit ami compliance permit tor ay MME Dispensary. The
City of Las Vegas dented special use permits and compliance permits to ten (10} applicants, mehsding

Nuleaf. Desert Aire had withdrawn its applications prior io the special mecting.

| Vegas had been denied and that Desert Adre had withdrawn its applications. Yet, notwithstanding the

# fact that the Division had been notified fhat NoLeaf and Desert Aire did not meet the regiirements of

§ NRS § 453A.322(3)(a), the Division inappropriately issued Provisional Certificates for MME

27 § Dispensaries to Nuleal and Desent Afre, in violation of ils authority and in violation of NRS §

)

r4

&

License Application Form (the “Las Vegas Applcativn”™ ). The Division issued its own application |

| be contained within each appfication. While the Division was allowsd to aceept all applications |

subraitted, under N.R.S. § 4534322, the Division could only issue a Provisional Cenificate if the |

B, DEFENDANTS NULEAF AND DESERT AIRE FAILED TO SATISFY THE MME
Defendants Nuleal CLV Dispensary, LLO (“Nudeaf') and Deserr Aire Wellness, L1.C

The City of Las Vegus was allotted twelve {12) MME registration certificates by the Division. Among |

Nul.eafs veguest for a special age permit on & 4-0-2 vote, NuLeaf also received 78 Separgte protests

On or about October 30, 2074, the City of Las Vegas sent 8 fetter to the Division notifying the |

Piviston that NuLeaf's application fora special use permit and compliance permit fram the CityofLag |
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SAAIBAINAKSEY. The issuance of the Pro visiona! Certificates to NuLeafand Desert Aire were clear |

error by the Divisipn.

. 6B SCIENCES FOLLOWED TUE M"WE LAWS,

Mesnwhile, uhlike Nuleaf and Desert Aire, on Uctober @, 2014, the City of Las Vegas Planning |
Conmission had recommended approvel of PlaimiifPs request for a speeial use permit. Further, nniike

{ Nul.eaf wnd Desert Aire, on Ociober 28-29. 2014, the City of Lax V £gas approved twenfy-seven

apphications for special use pormits and compliance permits, including PlaintifPs application.
However, on or gbout November 3, 2014, Plaintiff received notification from the Division that i was
oot isseed & Provisional Cenificate due to the fact that it was notyanked i the top 12 by the Division,
Rather, the Plaintiff was ranked No. 13 by the Division,

The Plaintiff fully complied with all reguirements of the Chtv of Las Vegas and the Division for

the establishment of a MME. if the Division had complied with NRS § 4534232203y aj and

disqualified Nuleal and Desert Ajre due to their failure to o omply with NRS § 453A 322(3)(a )5}, the |

Plaintiff would have been ranked 11%in the Division's ranking and would, therefore, have recoived s

Provisional Certificate from the Division

B THIS LITIGATION,

Accoxdingly. op or abowt December 2, 2014, GB Sciences fled a a Complaint agaimst the

Division, Nul.caf, and Desert Aire for declaratory and injunctive relief, a petition for fudicial review, |

and a petition forwrit of mandamus, to ssse satially enjoin the Division from issuing uctisal Registration |

Certificates m MNul.eal'and Desert Aire and to issue s Provistoral Certificate to Plamiify, matead, asthe

next highest rapking eligible candidate. On or about December 5, 2034, Plaintiff filed its First |

Amended Complaint i inchide the City of Las Vegas. On or about Decembar 1 1, 2014, Plaintiff also |

fited a Motion for ?rf-:,‘simiﬁﬁry and Permanent Injunction. which was heard and derded on December

31,2014,
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1 :;g On or about January 23, 2015, the City of Las Vegas was dismissed, without prejudice. Onor
2 ! about April 1, 2013, Desert Aire was a-_ls'ﬂ dismissed a¢ & defendant in this case, withom prejudics, |
3 ; tecause Plaimiff determined at the fime that Desert Alre was not a necessary paﬂy as Plaimtiff would |
4 { still be in the “top 12 applicants™ for the City of Las Vegas even if Desert Aire did not Jose its
5 | Provisivnal Certificate as Jong as NuLeaf was elinzinated.

6 ; E. ACRES MEDICAL'S INTERVENTION,
7 | On or about October 19, 2018, Acres Medical, LLC {“deres Medical™ filed a Motion 1o
8§ Intervene in this case.  Acres Meadical had also applied for an MME Dispensary Provisional
9§ Registration Certificate with the Division hut had not been ranked within the “top 12 candidates” for
10 Ql the City of Las Vegas due to what Acres Medical claims was & caleulation emor.
11 | Acres Medical had filed tis own action for a re~scoring of Acres” points and re~ranking of Acres - |
12 § by the Divison. styled dores Medical LLL etal v Nevada {;ﬁem:rfmerzfuf'}feff}_’;}‘;,msz Hman Services |
13§ erad., being Eighth Judicial District Court Case No. A 7Y B637 {the “deres Case™). .ﬁx_ppa'rend}? On
55 14 3 about Ootober 8, 2015, the Cowrt in the Acres {Case granted Acres Medical’s petition for weit of |
éai‘? mandamus compeliing the Division o ve-score Acres Medical®s application, thus making it Ne. 13
5\_;} & 8 amiong the candidates for Provisional Certificates allocated fo the City of Las Vegas. |
174 On or sbowt November 9, 2013, the Coust granted Acres Medical’s Motion o Infervene.
18 i Consequently, a new pariy, Acres Madical, was brought into the ease to compete with the Plaimtiff for |
19§ aposition smong the Provisional Certificatas allocated to the Cry of Las Vegas. Moreover, on orabout
20§ November 13,2015, the Court granted GH Science’s Motion for Swnmary Judgment, in part, stripping
21 !E NuLeafof its Provisiona! Certificate. However, the Courl awarded thai Provisional Certificate 1o Acres |
| Medical. Accordingly, it is clesr thet Deserl Aire I8, OfICE Again, A necessary party to this action,

~

| Yo bring Desert Aire back into the case as a party, along with the City of Las Vegas.'

PRIt
| Y
i

' The City of Las Vegas must be brought it so that the Court ¢an jssuea mandatory injunction againg the City,
corapelting 1t (o toll {ts varioes deadfines Jor MBME Dispensary Hoenses with respeot to Plaingiff, which has been harmed
and delayed due to the Division's failure to timely issue a Provisional Cettifieate W the Plainti,

6

Therefore, for the foliowing teasons, the Plaintiif should be jperomitted 1o amend its Complaint
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A LEGAL STANDARD TQ AMEND PLEADINGS,

NRCE. 15a) govens thoss situations in which o party has a right to amend its pleading,

it o o
o

!_ N.E.CP. |58 specifically siates:

A party wmay amend the party’s pleading once as a matter of course at any time before

| % tesponsive pleading is served or, if the pleading is one to which no responsive

pleading Is permitted and the action has o teaing fs gnc o which o responsiye
party may so amend it al any tine within 20 days afier it is sorved, Otherwiss a party
! may amend the party’s pleading only by leave of coust or by written consent of the

adverse party; and leave shall be freely given when justice so requires.

8 As NR.C.P. 15¢a) states, “leave shall be freedy given when justice so regaires.” A motion for feaveto |

{ amend 1s clearly within the discretion of the trial court Adamsen v. Bowker, #5 Nev, 1135, 120, 450

i P2d 796, 800 ¢ 1969); vew adse Connedl v, Carl’s Alr Conditi 00, 97 Nov. 436, 439, 634 P.2d 673, 67% .

Pt
Faia
g
Py

g’
.

pursuant 1o NRCP 15(z) is addressed to the sound discretion of the triad court, and its action will not

- be held to be arror in the absence of & showing of abuse of discretion).

showld be fregly piven,” Sicohons v. Southern Nev, Mugic Co., 89 Nev. 104, 105-106 {1973} (lting

t. Foman.y, Davis, 371 U.§. 178 (1962)).

B PLAINTIFE SHOULD BE PERMITTED T0 AMEND ITS COMPLAINT.

In this case, a8 i stood before the Motion to Intervene, Plaintiff and Nul.eaf were sompeting

| forthe 12* MME Dispensary Provisional Certificate allocated the City of Las Vegas. However, with

Plaintit! will need 1o amend its complaint 10 assert clzims against Desert Aire and Acres Medical

Degert Aire never properly qualified for a Provisional Certificate, in the first instance, and now an

| additional MME Dispensary Provisiona! Certificate will need to be made available. Further, Plainiff |

has additional claims sgainst Acres Medical that it should be allowed to assort and prosecute,

]

citing Adamson v, Bowker, 85 Nev. 115, 450 P.2d 796 (19691} (A motion for Jeave th amend

The Nevada Supreme Court has held “that in the wbsence of any apparent or declared |

reasna--such as undue delay, bad faith, or dilatory motive on the partof the movan t—the feave sought |

i the intervention of Acres Medical, Acres Modical was slso competing for that Provisional Certificate. |

Now that the Court hus stipped NuLeaf of its Provisional Certificate and awarded it to Acres Madical, |
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a Defendant which received a Provisional Certificate without qualifving for the same. Plaitiffwil alse

i

il

respect to Plainiff Finally, Plaintiff will need to amend its complaint to assert its olatms againgt Acr eS
!E Medical, A true and correct copy of the praposed Second Amended Complaint is attached hereto ag

Exhibit “1” and incorporated by this reference herein.

0§ necessary. Therefore, the Motion to Amend should be granted,

[t
CONCLUSION

ﬁ' grant the Plaintiff leave to amend B Complaint {o assert cross-claims sgalnst Aeres Medical and tn
i bring Desert Adre and the City of Las Vegas back into the case and re-assert claims sgainst Desert Aire

§ and the City of Las Vegas.,

DATED this 16 day of November, 20115,
SMITH & SHAPIRO, PLLC

fsf James B, Shanirg. Hsq.

James E. Shapio, Esq.

Nevada Bar No, 7907

Sheldon A. Herbert, Bsg

Nevada Bar No. 3088

2520 81, Rose Pakway, Suite 220
Hendersem, NV 89074

Attorneys for Plaimify

Therefore, Plaintiff wili need to amend it cenplaint to bring Desert Ajre back into the case as

- noed {0 bring back the City of Las Vepas ava party 10 the zase, so that the Court can issue a mandatory

njunction against the Oity, sompelling it o toll its various deadlines for MME Dispensary ficenses with §

Plaintiff is not guilty of bad faith or delay. but has broughi this Motion to Atnend as a result of |

very iecent developments and changed circamstances which make gmendments to the pleadings

Based upon the foregoing poinis and authoritics, the Platntitf respectfully requests that the Court |
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1 CERTIFICATE OF SERVICE

Lhereby centify that T am an employes of SMITH & SHAPIRO, PLLC, and that on the 16% day |

b

3§ of November, 2015, ¥ served a frue and corvect copy of the fovgoing PLAINTIFE'S MOTION FOR
38 LEAVE TO AMEND FIRST AMENBED COMPLAINT, by e-serving a copy on all parties

5 registered and histed ax Service Recipients in Wignel, the Court’s on-line, elecironic filing website,
- reg . _ P 5 & _

G ? pursuant to Admirisirative Order 14-2, entered by the Chief Judge, Jennifer Togliatt, on May 9, 2014,

8! S M. Berghammer - -
An employee of SMITH & SHAPIRD, PLLC

[ &
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-
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(7023 3585007
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James E. Shapirg, Bsq,

2 § Nevada Bar No. 7907
u Sheldon A, Herbert, Esg,
3 i Nevada Bar No. 3988

SMITH & SHAPIRG, PLLO
2520 St Rose Parkway, Suite 220
Henderson, NV 89074

{702) 318-5033

“ Atorneys for Planuff
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v

BISTRICT COURT
7 CLARK COUNTY, NEVADA

8{ GB SCIENCES NEVADA, LLC, a Nevada limited
i hability company,
el Case No, A-14-718887.C
Plajntift, Dept. No, XX

10§ vs.

LLE STATE OF NEVADA, DIVISION OF PUBLIC
4 AND BEHAVIORAL HEALTH OF THE |
21 DEPARTMENT OF HEALTH AND HUMAN |
§ SERVICES; CITY OF LAS VEGAS, & munivipal
corporation and political subdivision of the State of |
Nevada; NULEAF CLV DISPENSARY, LLC, & |
Nevada limited Hability company: DESERT AIRE

§ WELLNESS, LLC, a Nevada Hmited bahiliy
+ 4 company, ACRES MEDICAL, LLC, a Nevads
limited Hability company: DOES 1-10, and ROB
§ ENTITIES 1-100, inclusive,

[T
Lad

rend
o,

{7023 3585033
nnay
L

.

BMITH & S8aPIRO, PLLC
2520 S1, Rowe Parkoway, Suite 220
Henderson, Nevada 89074

Defendants.

FLAINHIFF'S SECOND AMENDED COMPLAINT, AND, IN ADDITION, OR. IN THE,
ALTERNATIVE, SECOND AMENDED PETITION FOR JUDICIAL REVIEW AND

WRIT OF MANDAMUS

21 COMES NOW Plaintiff GB SCIENCES NEVADA, LLC, a Nevada himited lability company, |
22 by and through its attornays of seeord, SMITH & SHAPIRO, PLLC, and for 1ts Second Amended |

23 § Complaint, and, in Addition, or in the Alternative, Second Amended Patitton for Judicial Review and |

Writ of Mandamus (the “Second dmonded Compiaing”), allepes and avers as follows:

PARTIES

Lo Plantiff, GB SCIENCES NEVADA, LLC (“GB Sciences™ is & Nevada limited Hability

vompany located i Clark County, Nevada,
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1 2. Defendant. STATE OF ‘:\PVADA, DIVISION OF PUBLIC AND BEHAVIGRAL |
HEALTH OF THE DEPARTMENT OF MEALTH AND HUMAN SERVICES  {the " Division™) is an

I

3 ﬂ agency of the State of Nevada.

4 [ 3. Upon infonnation and belief, Defendant DESERT AIRE WELLNESS, LLC {("Besere

...... A At

5 li Afre”) is a Nevada Hnited Hability company doing business in Clark County, Nevada,

6 k-ff 4, Upen information and belief, Defendant NULEAF CLY DISPENSARY, LLC

{“Nagdeat”y is a Nevads limited liabil ity company doing business in Clark County, Nevada,
8§ 3. Uporn information and belief, Defendam ACRES MEDICAL, LLC (“deres Medical™

9l i is & Nevada limited lsbility company doing business in Clark County, Nevada,
;

10 &. Upon information and belief, Detendant CITY OF LAS VEUAS {(the “Cig™ is a ¢
11§ municipal corporation and political subdivision of the State of Nevada,
i2 7. The true names and capacities whether individuat, corporate. assueiate ar otherwise of

13 Defendants ramed herein as DORS | through 100, inclusive, amd ROE BNTITIES through 100,
inclusive, and each of them, are unknown toy Platnuff who therefore sues those Defendants by such

13§ fietitious vames. Plaintiff is informed. belivves, and thereon alleges that cack of the Defendunts

A7) 31R-30313

16 |f designated herein as a DOE or ROE ENTITY are one or piore of the applicanis improperiy or

7 § onlawidly issued a provisiona! registration cortificate for the operation of a medical marijnana

18] establishment in the Cit y of Las Vegas by the Division. In sddition, or in the alternative, Plamntiff is
19§ informed, believes, and thereon a1 teges that sach of the Defendants designated herein ss 2 DOE or ROE §

204 ENTITY are one or more of the pasties to the Division's proceeding challenged by Plaimii¥ as part of

N

g Plaintiffs Petition for Judicial Review asserted herein. The Division's anouymous apphication, scoving.
» ACLTNE,

£
b

and rauking process for the {ssuance ol registration certificate for the o seration of a medical marijuana
3

23 | establishiment inthe City of Las Vegas prevents Plaint i fron knos ving the identities of DOE § through

24 i'f' HY} or ROE ENTITIES | through 100 at this time. Plaintiff prays for leave to amend this Complaint

to tnsert the trae names of identities along with appropriate alle ations when same beconie known.
8 4| _

8. Veoue is proper in this Cowrt pursuant to NR.S. § 13.020(3) and N.RS. 3§

27 § 2I3INI3002 (b)Y, inthat this is the county where the cause, or some part thereof. srose and the aggrieved

28§ party resides.
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GENERAL ALLEGATIONS

registration of medical marfjuana establishments awthotized to cultivae and dispense marijuana and

I mar juana infused products to those persons authorized to use medivingl mariinana,

protecting the peuple of Nevada's general wel fare, healih, and safety through the registration ofmedical

i marijuana extablishments and medical marijuana sstablivhment agents,

MMEs,

counties, municipalities, mterested partics. and Nevada cifizens worked extensively {0 create a

baianced manner.

i

2

- ultimate registration 6a nedical marijuasa establishment in aceordasice with the requirements oFNRS

Chapter 453A.

safery, and manjuans as a medicine.

} CITY OF LAS VEGAS APPROVAL PROCESS

24 f “Registration Certificates™) by the Division.

17, lwaddition to the responsibilities of the Division, the City of Las Vegas, like several

other Nevada cities, towns, and counties, was tasked with the respousibility of considering and

| I approving "local” issues related to the registration of a Medical Marfjuana Establishirient such as “site |

9, 2013, the Nevada Legisiature passed Senate Rill 374, which, i part, provided for the

12, The Division, as well as the local _juri.jsciictit)n? played & role in the ultimsic licensing of
13 In onder w achieve this purpose, the Division, in confunclion with various Nevada |
*_ regulatory framewerk for implementing and cnfiyeing NRS Chapter 4538, et soq., in a fair and |
(4. This effirt resulted i the passage and implementation s of Aprit 1, 2014, of NAC |

{ 453 AL010; et seq.. which provided the necessary regulations for the application, review, approval, and .

15, Bpecifically, the local jurisdiction was tasked with conss dering issues such as site plans, |

zemning and proximity 1o other business or facilities while the Drvision focused on public health, public |

16, The City of Las Vegas was allotied twelve {12) MME registration certificates {the |
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Ul plang, project deseriptions, zoning, and proxinsly to other business ar facilitics.” as well as business |
: £, i A Ny

| hicensing,

18, I aceordance with such resg onsibilities, the City Council of the City of Las Vegas
¥ H) 3 : A8 3

enacted Ordinance No. 6321 10 establish zoning regulations and standards for medical marijuana

esiablishments.

Wh

6 9. TheCity Council of the City of Las Vegas afso enacted Ordinance No. 6324 to sstablish |

7 § Heensing regulations and standards for medical marijuana establisiunents.

Somrbra

20, inaddition, the City of Las Vegas prepared and jssued a separate application packet for
8 i any person wishing to obtain the fequired special wse permit and business lcensing for the operation

10 g ¢f a medical martjuana establishrent in the City of Las Vegas {the “Lag Vegas Spplication™.

i1 21, Accordingly, forty-three (43) applicants filed applications 'seeking_thﬁ.{fiit}f of Las Vepas'
12 I approval for zoning and Heensing of a medical niarijuana esiablishment to dispense medical marfuana,
13 § 22, Platatif{T and Defendants Nuleaf, Desert Atre, and Actes Medica! were four (4) of the

.

§ i4 H applicams.

&

g 15 23 OnOctober 28, 2014, the City Council of the City of Las Vegas held a specia meeting |

- E5 10 consider cach applicant for a special use permit for & proposed medical marijvana dispensary. |
74 24, The City of Las Vegas granted a special use permit to twenty-seven (27) applicants,
I8 § cluding Plainiif?,

19 25 The City of Las Vegas dended ten {10) a plicanty, including Noleaf, a Special Use
b > at w 3 p

20§ Permit.

21 6. Six applicants, Including Desert Aire withdrew their applications prior to the City

Council's October 28, 2014 special mesting.

Eo
R ——_—

234 27, Uponinformation and belicf, the City of Las Vegas thereafier informed the Division of

24 i those applicants granted a special use permit and those applicants denied a special use permit by the
a Pl : % _ _ p ¥

i City of Las Vegas,
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1 THE DIVISION 5 APPLICATION AND APPROVAL PFROCESR
2 g.l 28.  NRS Chapter F33IA3222) vequires any person who wished to operate a medical
3 i marijuana estublishment fn Nevada to submit to the Division an application on a form prescribed by |
4. T the Dyvision.
54 29 While the Division was alowed 1o aoe gt 8l applications submitted, under N.R.S. N |
6§ 453A.322, dan Division could only issue s Provisional Certifivate mhcapp want’s application included {
TH six (6) sperific ifems und ifthe applivant otherwise met the requirements established by NR.8. Chapter
8 433A,
g | 20, NRS 433A 32203 ax 2) through (5) provided a Hst of #tems that every application for |
0§ & medical marijuana establishiment must have subwmitted to the Division as part of an application.
1 g} 31 NRS433A322(3)a)(5) expressly required that any application for s medical marijuyana
L2 extablishment within s city, town, county that has enacted zoning restrictions, must inchude proof of |
13 fg the applicable city, wown, or county's prior licensure of the applicant or 3 letter from tha at city, towa, or

E? 144 county certifying that the spplivant's m oposed medical marijuans establishmeny wasin complianee with

f 15§ the City, TOWRN, OF Coumy's zonjuy restrictions and satisfies all applicable building requirements.

- 6§ 32, The Division was required to rank from first to last the completed appiications within
17l a particular jurisdiction based on the content of each application as it relates o the eriteria for
18 § evaiuation determined by the Division and provided by NRS Chapter 4534,

i 33 Supposedly in accordance with these and many other statutory and regulatory
20 § roquiraments, the Division issued an applivation packet on May 30, 2014,

21 3. Thereafter, the Division set an August 18, 2014 deadline for submitling an application
22 § to the Division for the registration of a2 medical marijuana establishment and began aceepting
23 , applications ot August 5, 2014,

THY BIVISION'S ISSUANCE OF FROVISIONAL CERTIFICATES

38 NRS4534.322{3} required the Division to register & medical marijuana establishment

applicant, issue a medical m marijuana establishment registration certificate, and issue random 20-digit

alphanumeric identification number not later than 90 days from the Division's receipt of an application

| only if such an application for a medical marijuana establishment contained the specific items required |

s
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i

5

; f by NRS 453 4.322(3)(s), which smiong other ftems, inchuded the necessary prior zoging approvals from

the apphicable local jurisdiction identified in NRS 453A 32203 ¥a)s),

§i medical marijeana registvation cortificate were subject expressly to the exceptions set foeth in NRS

i 453A.326.

37, NRS 453A326(3) required that any medival marijuana establishmeni registration

y

business lcenses,

10 § business Heensing of medical marijuana establishments.

Lana
T

P
% ]

LUSRRY
(93

o

I

453A.326()¢51

40.  The Nevada Legislature enacted NRS 453 AJ2R) NS, which expressiy required all
l proot of the ity of Las Vegas' zoning approval or 2 letter from the City of Las Vepas scknowledging

Vegas' regtrictions and applicable building reguirements,

PLAINTIFE AND DEFENDANTS' APPLICATIONS

1§ applications for the City of Las Vegas' twelve (12) allotted medical ma fuana extablishment registration

ceritficates for the operation of a medical marijuana dispensary in the City of Las ¥ ERAS.
i 42, Plaintiff, Devest Aire, Noleaf, and Acres were amnong these applicants to the Division,
%
43, Prior to submitting an application 1o the Division, Plaintiff, Desert Aire, Nuleaf, and |

Acres ssoh submitied an application to the Clty of Lag Vegas for a Special Use Permit and a Business

25 | License as vequived by the City of Las Vegas' newly enacted ordinances.

268 44, However, Desert Aire subsequently withdrew its application before the City of Las

28

Vegas and never obtained the requirad the Special Use Permit or Business License from the City of Las

(3

Vegas prior to November 3, 20114,

36, However, the requirements of NRS 433A.322(3) and the Division's ability t6 issue a

§ certificaty isseed by the Division be deemed provisional in any city, town, or county that issues |
38.  The City of Las Vegas is a Nevada city that enacted ordinances for the zoning and §

3B Assuch, NRS 453A.326(3) required that the Division ensure compliance with NRS |

- applicants for the operation of 2 medical marijuana estabiishaent in he £8 ty of Las Vegas to submir |

that the applicant's proposed medical mariiuana extablishnent was in compliunce with the Citv of Las
AN 3 -

41 Onor before the Division's August 18, 2014 deadiine, the Division received muitiple
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x

I 45 Afteran Qctober 29, 2014 special meeting. the City Couneil of the City of Las Vegas

2§ denied Nuleaf' s application for a Special Use Permit,

3y 46, Tix the contrary, Plaintiff received a Specizl Use Fermit for the operation of medical
4l marijuana dispensary fom the City of Las Vegas and further, its application for Business License was
5 ; recommended for approval.

6 57 Inaddition, Plaintiff submitted as part of tis application to the Division the City of Las

3

74 Vepas' certification that Plainti(f compplied with the City of Las Vegas's ordirances snd building

8 h requirements concerning the operation of 2 medical marijuana establishment in the City of Las Vegas.

o) 8. Upon informstion and belief, the City of Las Vegas informed the Division of those
T applicants that it approved for 2 Special Use Permit, which included Plaintiff, and those applicants that
11§ itdenied 2 Special Use Perit, which inchided Nuleaf, or ofherwise had withdeawn their applications, |
121 which included Desert Adre.
i3 49, Upon information and belief, the Division, wpon receipt of the 49 apphications for the
14 | operation of 3 medical mariiuang dispensary in the City of Las Vegas, never made the required initiad ;
15§ determination that each application for the operation of a medical mariju ana dispensary was complete, |
i 50, Alscuponinformation und belief, the Division never determined whether sach applicant

I7 ¥ had submined the roquired proot of Heensute frony the City of Las Vepas ora letier from the City of

18 Las Vegas centifying that each applicant's proposed medical tarijuans dispensary compdied with the
s- _ _

¢ E’ City of Las Vegas' resirivtions angd bullding requirements as prescribed by NRS 4534.32203)Xa)(5).

20 3 31, Asaresslt, the Division impropegly ranked the applications of Desert Air and Nuleaf |

21§ against the acceptable criteria,

23§ 52, Omorabout November 3, 2014, Pluintiff received notification from the Division that it
23 & was notissued & provisional registration certificate due 1o the fact that It score was not kigh enough to |

rank within the top 12 spots altotted for the City of Las Vegas,

53, Atthe samw time, Plaintiff discovered that the Division ranked und issued provisional
registrationcertificate to Desert Adre (ranked #1 {1} and Nuleaf (raneed #3 even though each were denied
27} and/or failed to obtain the required Special Use Permit and Business License from the City of Las

28§ Vegas.

3
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I F 4. Had the Division consplied with the express requirements oF NRS 453A322(3). NAC
2§ 453A310,NAC453A3 12, and NACAS3A 332, and the Division' previous public statements regarding |
3§ the correct application procedure, neither Desert Air {ranked #10) nor Nulgaf should have received a

& it ranking let along 2 provisional regisiratio certificate.

o8

85, More imporiantly, Plaintiffs score {166.86) wouid have and should been high encugh
& § o rank within the top E2 spots (# 11) aliotied for the City of Las Vegas and therefare, Plaintiff should |
7

have recefved a provisional registration certificate from the Division within the B0-day evaluation

& § petiod.
) 56, Consequently, Plaing £t -in-.aﬁx‘-u.aiifty being ranked #1 1, would have reg eived provisionl

10§ registration certificate from fhe Division i accordance with Nevads law and ds upproved by the City

1§ of Lus Vegas.

5 mae o . W e Wk Te %
12 | FIRST CAUSE OF ACTION

{eclaratory Reliel, Pursuant te M.R.S. § Q818 ef seg.}

13 gf
144 37 Plaotiif repeats and reaflepes the al legations contaied in Pavagraphs 1 through 36 of
15} the Second Aanended Complaint, #nd incorporates the same by this reforence gs if more fully set forth
16§ herein.

8. There exists @ justiciable coptroversy between Plaitff, on the one hand, and the |

Pt
“,
oot

4

18§ Division, City, Nuleat, Desert Adve, and Acres Medical on the other hand regarding e fssuance of |
19§ provisional ceriificates for M ME dispensaries under NRS Chapter 4534,

20k 56. The interests of Plaintiff are adverse to the inferests of the Division, {ity, Nulsaf, Desert

21 §f Aire, and Acres Medical, if ANy,

22 60.  Plaintiff has & fegally proteciable interest in the CONTOVETSY,

61, The issue involved in the controversy is ripe for judicial determination with respect io
the construction, interprotation, and implementation of NRS Chapter 4334, NAC 4534, and other
Nevada laws and fegulations as to the Plaintify

62, Plaintiffis entitled to a declaration, pursuant to N.R.S. § 30.010 er seq., that Nuleaf and
Desert Aire failed w0 comply with the express provisions of NR.S. § 433A322(3)a)(5), that the

Division improperly issued provisiona! certificates to Nuleaf and Deseri Aire, that the Plaintiff did
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- comply with the express provisions of N.R S S4534.322(33(a) 5}, that the Division improperhy deyded
‘ g \ (38}, { Y

to Nideal and Desert Aire should berevoked, that & provisional certificates should be issued o Plainiiff,
that Nuleaf and Desert Aire should not bej ssued actual provisional certificates, and that the deadlines
- and requirements of the City for issuance of Boenses for MME Dispensaries should be tolled for the
benetit of the Plaintiff until after the Plaintif¥s cigimy are deternined in this case o that Plaintiffwill

‘ not suffer detriment due o the §

| ’ November 3. 2014,

? 63, Alternatively, and in the event that the Cout Is not willing to issue a declaration,
;

- pursuantio N RS, § 30,010 e seq. that hoth provisional cortificates issued 1o Nuleafand Desert Alre

should be revoked, then Plainttff is entitled to a declaration that the one revoked provisional centificates |

should sl be issund to the Plaintiff, and that the re-scoring and re-ranking of Acres Medical, which
mught compete for that wrovisional certiticates, was void, andior that due to public policy andior
: cquitable principles, Acres Medical should not recejve the one available provisional centificate, wiich
-should mustead be ssued 1o Plainft

64, Plaintiif hag been requtired fo relain the services of an attorney (o prosecute this matter,
| and Plantiffis, therefore, entiiled to its reasonahle attorneys” foes andcosts incurred in prosecuting this
matier,

SECOND CAUSE OF ACTION
{Hnjunetive Reliel

63, Plaintiff repears and realleges the allegations comained in Paragraphs 1 through 64 of
| the Second Amended Complaini, and incorporates he sams by this reference as if more fully set forth
| herein
4 i 66,  TheDivision's issuance of provisional certificates o Nuleafand Desert Aire has caused i

~

imveparable barm to the Plaintitt becauss there areonly 12 Provisional Certificates allocated to the City

of Las Vegas and Plaintiff was denied one of the 12 Provisional Certificates due to the inpropet {

;s

issuance of provisions! certificates to Nuleaf and Desert Adre.

Q

Plaintiff a provisional certificates as the next applicary. in lne, that the provisional certificates issued

et that 1t shoueld have been issued & provisional certificaies on |

JAT27



2528 51 Kose Parksway,

SMITH & AUAPIRG, PLLC

3
Y

Site 270

Henderson, Nevnda 89074

27 § Plaintiffs claims i this case, by virtue of the fact that Plaintiff shoold have received a Provisional

i} case, and Plaintiff is not, then Plaintiff will be irreparably harmed.

harm and Plaint!fY continges to suffer rreparahle harm,

69, Nuleafand Desert Aire fu ted fo comply with the requirements of the C ity of Las Vepgas

ur the provisions of N.R.S. Chapter 4334 Yor issuance of provisional certitivates,

provisions of N.R 8. Chapter 433 A, and should have been issited a provisional certificates as the next

10 | etigible and qualified applicant in {ine.
1 7. The Plaintiffis likely to succesd on the merite of its case because: the plain language of |
12 1 the applicable provisions of N.R.8. Chapter 433A requires the Division to seore applicants and issue
13§ a provisional ceriificates in order of rank, Plaintiff satisSied all provisions of NRS Chapter 453A and
;:3’ 14 ij‘ wesuld have been ranked #10 forthe 12 provisional certificates alfocated to the Clty of Las Vegas, with |
o=
215 the shimination of Nuleaf and Desert Adre which did not comply with the provisicns of NRS Chapter
16 f 4534
17 ?i 72 Plamtiff has no adequate remedy at law and compensaiary relief is madequare,
I8 3. Plabnitfis entitied {0 a permansnt mandatory tfunction sgainst the Division, erfoining |
1% | the Division: |
20 (a) from issuing actua! Registeation Certificatey to Nuleaf and Desert Aire:
21 (B} to revoke the provisional certificates issued fo Nulcaf and Desen Alre;
22 (¢} to identify Plaintiff as the next highest ranking spplicant for one of the Provisional
23 “ Centificates allocated to the City of Las Vegasy and
24 {d) to issue & provisional certificates o Plaintiff
25 . Pluintifis entitled to a permanent mandatory injunction against the City, requiring the
26 § City 1o tofl all deadlines which would have been required of the Plaintiff ung! after the Court rules on |

28 If Certificate on November 3, 2014,

10

87 If Acres Medical is issped a provistonal certificates as a result of its intervention in this {

68.  The Division s refusal to revoke the provisional certificates issued to Nuleaf and Desert

! Aire, of 10 relssue a provisional certificates to the Plaintiff has caused Plaintiff to suffer irreparabla

73 The Plamiff complied with the requirements of the City of Las Vepas, and the !
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] ] 75, Alernatively, and in the event thal the Court is ot witling to enjoin the Division o |

2 i revoke both Provisional Centificates {ssued to Nuleaf and Desert Alre, then the Plaintiff is entitled to |
3§ a permanent mandatory injunction that the one revoked provisional certificates be issued io the

Plaintiff, and not to Acres Medical because the re-sooning and re-ranking of Asres Medical was void,

S

antl/or that due to public policy andfor equitable principles, Acres Medical should not receive the one |

A
Wnam;

avaiiable provisional cartificaie, which should instead beissted to Plaintiff

~J

76, Platntiff has been required to retain the services of an attemey to prosecute this matter,

| and Plaimtiffis, therefore, entitied to g reasonable aticmeys” fees and costs incvrred in prosecuting this

e,

G miatier.

10 E in addition, or in the alternative to Plaintils aflegations and Cauges of Action asserted

| above, Plaintifl slse alleges the following snd petitions this Court for Judiclal Review in the

12 § manner presevibed by NRY 2238.010, o zeg,

.t

i3 E PETITION FOR JUDICIAL REVIEW
1. Plalntiff repeats and reall sges the allegations contained in Paragraphs | thwough 76 of

the Second Amended Complaint, and ncorporates the same by this reference as ifmore fully sct forth

W g
e i ot st

{702} 1%

16§ herein
175 T8 Petitioner. GB Sciences Nevads, LLC, 2 Nevada jimited Hability company (hereinafier
8 “Retitioner™) is anapplicant to the Division for the Divigion®s issuance of a Registrution Centificate for

19 | the operation of'a Medical M arijuana Hstablishment {an “3ME™ D spensary 1 the City of Las Vegas,

20 § Nevads.

21 79, Through the Division’s applicaiion process and the Division's review, scoring, and _
22 ’ ranking of Petitioner’s application for an MME Registration Certificate, the Division hay determined |

23§ the legal rights, duties, or privileges of Petitioner as 1o the issuance of a Registration Certificate for the _
24 1 operation of an MME Dispensary in the City of Las Vegas. Nevada,
25 80.  Accordingly, Petitioner is a party of resord to proceedings at the Division ina contested

26 # matter.

§1. Cn or about November 3, 2014, the Division sent out a letter inforning Petitioner that

the Division had not issued & provisional Registration Certificate (s “Provisions Certificate”™) o

11
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1l Petitioner bacause Pettioner did not achieve a score high' enough o rank it in the top 12 a pplicants |

2 g within the City of Las Viegas, Nevada,

3 | 82, On or about November 20, 2014, Petitipner sent correspondence 1o the Division
4 requesting a hearing regarding Petitionet’s application to ihe Division fora Registration Cortificate for
the operation of an MME Dispensary in the City of Las Vepas, Nevada.

6 ‘ §3.  On November 25, 20614, the Division sent o a letter iforming Petitioner thal

7 S_ Petitioner's request for a hearing was denied since the Nevada Legistatare dllegedly did not provide §

8 || Pexitionesr hearing rights concerning its application for a Registration Certificate,

|

o I 84, As sueh, the Division’s November 3. 2014 notification w Petitioner refusing to issue

i g - Penitioner & Provisional Certificate for the operation of an MME Dispensary in the City of Las Vegas,

11§ Nevada is the Division’s final decision an the matter,

12 85 As such, Petitioner has heen aggrieved by the Divisions “fnal” refusal to jssue
12§ Petitioner a Provistona) Certificate for the operation of an MME Dispensary in the City of Las V ggas,

=

§§; Nevada in accordance with NRS Chapter 4534 and NAC 453A

86, Pursuan to VRS 2338, 150, Petitioner is entitled 1o tudicial Review of the Division's

b
17,

§782) TIR-5032

16 §f “final decision™ denying Petitioner’s application and refising to issue Petitioner a Provisional |

17 § Certificate for the operation of an MME Dispensary in the City of Las Vegas, Nevada i accordance |

18 § with NRS Chapter 4534 and NAC 453A
ig§ 87, Petitioner, therefore, petitions this Court for Judicial Review of the proceeding at the |
20 * Dhvision, including, dut not limited to, Petitioner’s submission, review, seoring, and ranking of its |
21 | spplication for registration certificate for the aperation of an MME Dispensary in the Cily of Las
22§ Vegas, Nevada,

23 | 88. Petitioner further demands that the entire record of the proceeding at ihe Division be
24 | wansmitted by the Division in the manner recpuired by NRS 2338 7134

25 EETITION FOR WRIT OF MANDAMUS

26 8. Plamtiff repeats and realloges the allegations comtained in Paragraphs 1 through 88 of |
27§ the Second Amended Complaint, and incorporates the same by this reference as ifmore fully set forth

et i herein.

H

12
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NAT 4534, and other Nevads laws anct regulations when it unlawfully denied Petit ioner a Provisinnal

s § Certificate for the operation of an MMEH in the City of Las Vegas, Nevada,

“due to the Division’s failure 10 issue a Provisiona! Cestificate o Plaingff on Novamber 3, 2014,

- Provisioona] Centificates for the operation of an MME inthe Clty of Las Vegas, Nevads in compliancs |

with NRS Chapter 453A, NAC 4534, and other Nevady faws and regulations.
01, The Division failed to comply with the requirements of NRS Chapter 4534, NAC 4534,
andd other Nevada {sws and regulations of an MIME inthe City of Las Vegas to Desert Aire andd Nuleaf,

82, The Diviston turther fatled 1o comply with the requirements of NRS Chapter 4534,

93, Accordingly, the Division has filed to perform acts that Nevada law compelled the
Lhvision to perform,

94, Petitioner hax no plain, speedy, and adequate remedy in the ordinary course of law 1o
corvect the Diviston's fafhure to perform ag required by Nevada law or compel the Division fo perform,
45 i I8 requtred by Nevada o,

03, Petitioney, therefore, petitions this Court Tor & Writ of Mandamus as slicped and in g

formal Application for Wit of Mandamas to be filed separately, o comps! the Division o issue

Petitioner the Provisional Certificate for the operation of'an MME Dispensary inthe City of Las Vegas, |

- Neveda thet Petitioner was eutitled (o receive had the Divigion complied with the requiremnents of NRS

Chapter 4334, NAC 4534, and other Nevada Taws and regulations,

96, Peiitioner also petitions this Court for a Weit of Mandamus as alleged and in a formal

Apphication for Writ of Mandamus to be filed separately. to compel the City to tell alf time pertods |

related to the issuance of licenses for the operation of an MME Bispeasary in the City of Las Vegas

WHEREFORE. Plaintff prays for relief as follows:

i For declaratory relief in the manner set forth in Plaimtiffs irst Cause of Action;
Z. Yor injunctive refief, specifically a preliminary and permanent mandatory injunction,

ergoining the Division:

{1} from issuing actual Registration Certificates to Nuleaf and Desert Adre;

13

B0, The Division was required to solicit applications, review, seore, yank, and issue

JAT731
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iy {b) to revoke the Provisional Cestificates issued to Nuleaf and Desert Adre;

2 {¢) to identify Plaintiff as the next highest ranking applicant for one of the Provisional |
3 | Certificates allocated to the City of Las Vegas; and

41 (d) to issue & Provisional Certificate to Plaintiff.

5 3 For infunciive velief, spacifically a preliminary and permanent mandatory injunction,

~d o

requiting the Clty to toll all deadlines which would hiave been required of the Plaintff until after the

- Court rules on Plaintifs claims in this case, by virtue of the fact that Plaintiff should have recorved a

8 § Provisional Certificate on Noveniber 3, 2014,
g 4, Alernatively, and in the event that the Comrt s not willing to enjoin the Division to |
i
10 §f revoke both Provisional Cenificates issued 1o Nuleaf and Desert Aire, for a permanent mandatoy |

11§ infunction that the one revoked provisional cemificates be 1ssued to the Plaintitf, and not to Acres

12§ Medicsl because the re-scoring and re-ranking of Acres Medical was vord, and/or that due o pultlic

13§ policy andior equitabie principles, Acres Medical should not receive the one avatiable provisional

| certificate, which should nstead be issued to Plaimiil

k'l
S

s. For resonable attornevs” fees and costs of sulte; and

K
=

£702Y 315-5031

&, For such other and farther relief as the Court deems appropriate in the premises.

In addition, or in the aliernative, Plaintiff also petitions this Coart for Judicial Review |

oy
52

| of the Division’s “final decision™ denying Fetitioner's application and refusing o issue Petivoner

Provisional Certificate for the operation of an MME Dnspensary in the City of Las Vegas, Nevada jo
accordance with NRS Chapter 453A and NAC Chapter 433A,

8. n addition, or in the alternative, Petitioner also petitions this Court to issue a Writ of
Mandamus compelling the Division fo comply with the requivernsnts of NRS Chapter 4534, NAC
I 453A, and other Nevada laws and regulations and issue Petitionsr a Provisionat Centificate for the
operation of an MME Dispensary in the City of Las Vegas, Nevada, and compelling the City to tol! all

time peciods related to the issuarive of Heenses for the operation of an MME Dispensary in the Ci ty of

as Vegas due to the Divisions failure to issue a Provisional Certificate to Plaintiff on November 3,
27 § 1014,

28877/

14
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[ P: (702) 486-3420
I F: (702) 486-3871

1 GB SCIENCES NEVADRA, LLC, s Nevads

HAND BEHAVIORAL HEALTH OF THE
{SERVICES: e, al,

 DEPARTMENT OF HEALTH AND HUMAN
SERVICES; et. af,

~ Electronically Fited
§1/25/2016 02:23:51 PM

ADAM PAUL LAXALT P - S
Agtorney (eneral CLERK OF THE COURTY
Linda C. Anderson

Chief Deputy Attorney General

Nevada Bar No. 4090

Las Vegas, NV §2{01
E-mail: landerson@ag.nv.gov

OISTRICT COURT
CLARK JOUNTY, NEVADA

Himited labiity cnmpany,

Flaintify,
Case No.: A-14-7103897

Depl. No.: XX

v
STATE OF NEVADA, DIVISION OF PUBLIC
DEPARTMENT OF HEALTH AND HUMAN

Defendants.

A{?RES- MEDICAL, LLC,
Plainttfl in Intervention,
Vg,

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HE.&LTH OF THE

Defandants in Intervention.

}
}
}
}
}
}
}
j
}
)
)
)
;
}
}
)
}
)
)
}
)
}
)
)
3
)
)
}
}

Nevada, LLC was represented by James, E. Shapiro, Esq; Defendant Nevada Department of Health and

ORDER DENYING PLAINTIFE'S MOTION FOR LEAVE TO AME?

This matter came before the Court on December 2, 20185, on a Motion for Leave to Amengd First|

Amended Complaint filed by Plaintiff GB Sciences Nevada, LLE on November 16, 2015, which was]
heard on an Order Shoriening Time filed November 17, 2035, At the hearing, Plaintiff GB Sciences

‘01*
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Atterney Gensrat'e Bfflee

j{ Human Services was represented by Linda C. Anderson, Chief Deputy Atiomey General; Defendam
Nujeaf CLV Dispensary was represented by Todd L. Rige, Esqg. and proposed Plaintiff in Intervention
Acres Medical, LLC was represented by Mark E. Ferrario, Esq. John A. Curtas, Esq. representing City
of Las Vegas was also present at the hearing. This Court baving reviewed the papers and pleading on
1 file, having heard arguments and good cause appearing, the Court makes the following findings of fac,
conciusions of faw :and orders as follows:
The Court finds that Plaintiff GB Sciences sought 1o amend their First Amended Complaint to
assert claims against the Chy of Las Vegas which had been voluntanily dismissed on January 23, 2013,
without prejudics and to assent claims against Desert Aire Wellness which was also voluntarily dismissed
‘without prejudice on April 1, 2015, The Court further finds that aceording to the Scheduling Ovder fi&eﬁz.
an July 2, 20135, all parties were (o file motions 1o amend the pleadings or add panties on or before August |
11, 2018, In a recent decision, the Nevada Cowrt of Appeals examined the interplay between the lenient
siandard for amendment in NRCP Rule 15(a) and the requirements for modification of & scheduling order
under NRCP Rule 16(b) and concluded that this Court must determine whether good cause exisis o
modify the scheduling order. Nuiion v Sunser Starion, 131 Nev, Adv. Op. 34, 357 P.3d 966 {2015).
November 13, 2015, Defendant NuLeaf objected to the amendment as untimely because it would delay
12 final order in this mavter and interfere with appellate rights. This Court finds and concludes that good |
cause does not exist to modify the scheduling order and allow amendment, The Court finds and
concludes that amendment at this juncture would prevent the timely resolution of the litigation.
IT IS HEREBY ORDERED that the Motion for Leave to Amend First Amended Complaint
filed by Plainitff GB Sciences Nevads, LLC _c;ﬂ November 18, 2015, is FENIED.
{ Dated: 1’1‘"22\“;{_ '

DISTRICT COURT JUDGE
ERIC JOHBSON

T
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RPLY

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite 220
Henderson, NV 89074

(702) 318-5033

Attorneys for Plaintiff/Counterdefendant

Electronically Filed

03/08/2016 06:10:26 PM

%;.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada limited
liability company,

Plaintiff,
V8.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a municipal
corporation and political subdivision of the State of
Nevada; DESERT AIRE WELLNESS, LLC, a
Nevada limited liability company; DOES 1-10, and
ROE ENTITIES 1-100, inclusive,

Defendants.

DESERT AIRE WELLNESS, LLC, a Nevada
limited liability company,

Counterclaimant,

VS.

GB SCIENCES NEVADA, LLC, a Nevada limited
liability company,

Counterdefendant.

A
A

Case No. A-15-728448-C
Dept. No. I

REPLY TO STATE RESPONSE TO
MOTION FOR SUMMARY
JUDGMENT

Date: March 15, 2016
Time: 9:00 a.m.
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REPLY TO STATE RESPONSE TO MOTION FOR SUMMARY JUDGMENT

COMES NOW Plaintiff/Counterdefendant GB SCIENCES NEVADA, LLC, a Nevada

limited liability company (“GB Sciences), by and through its attorneys of record, SMITH &

SHAPIRO, PLLC, and files its Reply to State Response to Motion for Summary Judgment (the

“State Response”).

This Reply 1s made and based upon the papers and pleadings on file herein, the attached
Exhibits, the attached Memorandum of Points and Authorities, and any oral argument the Court

wishes to entertain in the premises.
DATED this _8" day of March, 2016.
SMITH & SHAPIRO, PLLC

/s/ James E. Shapiro

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

2520 St. Rose Parkway, Suite 220
Henderson, NV 89074

Attorneys for Plaintiff/Counterdefendant

MEMORANDUM OF POINTS AND AUTHORITIES

L
STATEMENT OF UNDISPUTED FACTS

Plaintiff refers to the Statement of Facts and Statement of Undisputed Facts set forth in its
Motion for Summary Judgment and incorporates the same by this reference.

However, Plaintiff reiterates the following undisputed facts:

1. On October 29, 2014, Desert Aire was not awarded a special use permit and
compliance permit for an MME dispensary by the City of Las Vegas because it had withdrawn is

applications for the permits. See Exhibit “8” to the Motion for Summary Judgment.
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2. On October 30, 2014, the City of Las Vegas notified the Division of the withdrawal
of Desert Aire’s applications for a special use permit and compliance permit for an MME
Dispensary. See Exhibit “9” to the Motion for Summary Judgment.

3. The Division admits that N.R.S. § 453A.322(3)(a)(5) put applicants on notice that
“they needed to submit authorization from the local government authority to the Division or the
application could be disqualified.” See Response at 3:18-26.

4, The Division originally ranked Desert Aire 10" and the Plaintiff 13™. See Exhibit
“11” and “12” to the Motion for Summary Judgment. However, if Desert Aire is properly
disqualified for failure to comply with N.R.S. § 453A.322(a)(3)(5), the Plaintiff is the next highest
applicant, and, in accordance with the Division’s prior testimony on this very issue, Plaintiff should
be issued the Provisional Certificate originally issued to Desert Aire. See Exhibit “2” to the Motion
for Summary Judgment. The Division admits that Plaintiff was ranked No. 13 by the Division. See
Response at 2:21-22. The Division also admits that its employees made representations that
indicated that the Division would “move forward the next ranked applicant in the event that a
registrant was not approved by the local authority.” See Response at 4:19-21.

5. The Division admits that Registration Certificates, like the one issued to Desert Aire,
are revocable under N.R.S. § 453A.320. See Response at 2:1-8.

6. The Division also seeks court intervention. See Response at 4:16-18.

7. The Honorable Ronald J. Israel ruled on the same i1ssue raised in this case in the
matter of Henderson Organic Remedies, LLC v. State of Nevada et al., Eighth Judicial District Court
Case No. A-14-710193-C (the “HOR Case”). Judge Israel determined the following (in pertinent
part):

9. While the Division was allowed to accept all applications submitted,

under NRS § 453A.322, the Division could only issue a medical marijuana

establishment registration certificate (a “Provisional Certificate”) if the applicant’s

application included six (6) specific items and if the applicant otherwise met the
requirements established by NRS Chapter 453A.
10.  One of the six (6) items required by law before the Division could

issue a Provisional Certificate is found in NRS § 453A.322(3)(a)(5), which states:

A
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If the city, town or county in which the proposed medical marijuana
establishment will be located has enacted zoning restrictions, proof
of licensure with the applicable local governmental authority or
a letter from the applicable local governmental authority
certifying that the proposed medical marijuana establishment is
in compliance with those restrictions and satisfies all applicable
building requirements. (NRS § 453A4.322(3)(a)(5))

See Order from the HOR Case, attached to the Motion for Summary Judgment as Exhibit “13”.
Wellness Connections of Nevada, LLC (a defendant in the HOR Case) (“Wellness Connections”)
did not have proof of licensure or a letter. Therefore, Judge Israel went on to rule that:

31. The issuance of the Provisional Certificate to Wellness Connections
was in error and contrary to NRS § 453A.322(3).

32.  Wellness Connections should have been disqualified due to their non-
compliance with NRS § 453A.322(3)(a)(5).

37.  However, because Wellness Connections failed to comply with NRS
§ 453A.322(3)(a)(5), Wellness Connections should have been disqualified, thereby
moving the Plaintiff to the coveted fifth spot.
See Exhibit “13” to the Motion for Summary Judgment.
8. The Honorable Eric Johnson ruled on the same issue raised in this case in the matter

of GB Sciences Nevada, LLC v. State of Nevada et al., Eighth Judicial District Court Case No.
A-14-710597-C (the “Nuleaf Case”).

In the Nuleaf Case, MME applicant Nuleaf CLV Dispensary, LLC (“Nuleaf’) had been
ranked by the Division within the top-12 candidates for one of the 12 MME Dispensary Registration
Certificates allocated to the City of Las Vegas, just like Desert Aire.! Like Desert Aire, Nuleaf had
failed to obtain Zoning Approval from the City of Las Vegas. Nonetheless, like Desert Aire, the
Division had issued a Provisional Certificate to Nuleaf even though Nuleaf had failed to obtain the
Zoning Approval. Consequently, hearing the same arguments as asserted in this case, the Court in
the Nuleaf Case ordered the revocation of Nuleaf’s Provisional Certificate. Further, the Court in the
Nuleaf Case likewise recognized that the pertinent date was November 3, 2014. See Exhibit “14”.

Because Nuleaf did not meet the statutory requirements as of November 3, 2014, the Division erred

! Nuleaf was ranked as high as Number 3.

JAT741




SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite 220

Henderson, Nevada 89074

o 0 3 N i b

(702) 318-5033
[\ [\ [\ [\ (| [\ [\ [\ (] —_ —_ —_ —_ —_ —_ —_ —_ —_ —_
o0 -~ N LN NN ('] b ot ) \O o0 -~ (@)} LN N (U] o ot o

in issuing a Provisional Certificate to Nuleaf. Id. It really didn’t matter why Nuleaf did not qualify,
all that mattered was that as of November 3, 2014, Nuleaf did not qualify. Id. Unfortunately for GB
Sciences, through a twist of events not present here®, the revoked Provisional Certificate was
awarded to intervenor Acres Medical, LLC (“Acres”). The Division admits that it was directed to
rescind the registration of Nuleaf and issue a Registration Certificate to Acres. See Response at 3:1-
3.
II.
STATEMENT OF AUTHORITIES

A. DESERT AIRE DID NOT COMPLY WITH N.R.S. § 453A.322(3)(a)(5).

1. The Law is Clear.

As explained in the Motion for Summary Judgment, Nevada Revised Statutes §
453A.322(3) makes it clear that the Division is authorized to issue a Provisional Registration
Certificate if and only if the applicant had complied with N.R.S. § 453A.322(3)(a)(5). Specifically,
N.R.S. § 453A.322(3) states, in pertinent part:

3. ...not later than 90 days after receiving an application..., the Division shall register
the medical marijuana establishment and issue a medical marijuana establishment
registration certificate and a random 20-digit alphanumeric identification number if:

(a) The person who wishes to operate the proposed medical marijuana
establishment kas submitted to the Division all of the following:

ok ok

(5) If the city, town or county in which the proposed medical marijuana
establishment will be located has enacted zoning restrictions, proof of licensure with
the applicable local governmental authority or a letter from the applicable local
governmental authority certifying that the proposed medical marijuana establishment
1s in compliance with those restrictions and satisfies all applicable building
requirements; and

N.R.S. § 453A.322(3) (emphasis added). In other words, before the Division could issue a

Provisional Registration Certificate, the applicant must have received zoning approval of some sort,

* Acres claimed to have a higher score and higher ranking than GB Sciences, based upon an Order obtained in
scparate action initiated by Acres. Acres Medical, LLC v. Department of Health and Human Services, Division of Public
and Behavioral Health, et al., Eighth Judicial District Court Case No. A-15-719637-W. Based upon that Order, Judge
Johnson awarded the Provisional Certificate to Acres instead of GB Sciences.

5
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either (1) proof of licensure with the applicable local government authority, or (2) a letter from the
applicable local governmental authority certifying that the proposed medical marijuana
establishment is in compliance with those restrictions and satisfies all applicable building
requirements.” Judge Johnson recognized that the City of Las Vegas issued the letter required by
N.R.S. §453A.322(3). See Exhibits “9” and “14” to the Motion for Summary Judgment. Before the
Division issued a Provisional Registration Certificate to Desert Aire, Desert Aire had done neither.
See Exhibit “9”. In fact, the City of Las Vegas had specifically notified the Division that Desert Aire
had not complied, yet the Division issued the Provisional Certificate notwithstanding. Id.

There is no uncertainty in this language. The words “if” “has submitted... all of the
following” leave no ambiguity as to whether or not the requirements set forth in N.R.S. §
453A.322(3)(a)(5) are discretionary or mandatory, or whether they be taken care of BEFORE the
Provisional Registration Certificate has been issued. These words make it clear that the Division
is authorized to issue a Provisional Registration Certificate if it has received some form of approval
from the local government as described in N.R.S. § 453A.322(3)(a)(5).

B. THE DIVISIONS ARGUMENTS LACK MERIT.

In its Response, the Division raises a couple of arguments and propositions, each of which

will be addressed.

1. The Division’s Argument About not Receiving the Letter Within the 10-Day
Application Period is not Supported and Would Lead to an Absurd Result.

In its Response, the Division claims that “no applicant was able to submit either proof
of licensure or a letter from the City of Las Vegas at the time of the application.” See Response at

4:3-4 (emphasis added). However, while this may be true, it is irrelevant.

* The Provisional Registration Certificate is only provisional until the applicant “is in compliance with all
applicable local government ordinances or rules, and the local government has issued a business license for the operation
of the establishment.” However, just because the Provisional Registration Certificate is “provisional” until everything
1s complied with (i.e., safety ispections, public hearings, special use permit actually issued, fees paid, suitability
interviews conducted by Las Vegas Metropolitan Police Department, business license actually issued, etc.), it does not
mean that the initial showings required by N.R.S. § 453A.322(3)(a)(5) can be ignored or taken care of later by Desert
Aire. Otherwise, N.R.S. § 453A.322(3)(a)(5) would never have been drafted into the statute because N.R.S. § 453A.326
would have been sufficient. The plain language of N.R.S. § 453A.322(3)(a) [“has submitted”] belies this argument, in
any event,
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Nothing in the statute or anywhere else gives the State the ability to ignore NRS §
453A.322(3)(a)(5) simply because none of the applicants submitted the letter as part of their
application package. If the Division’s interpretation of the statute is to be accepted (and for the
reasons set forth next, it should not be), then the Division lacked authority to issue any Provisional
Certificates in the City of Las Vegas and all Provisional Certificates issued by the Division must be
recalled.

Thankfully, nothing in NRS § 453 A.324 supports this interpretation. To the contrary, so long
as the Division receives the letter required by NRS § 453A.322(3)(a)(5) prior to issuing the
Provisional Certificates, the Division had full authority to proceed with those applications who met
all of the requirements identified in NRS § 453A.322(3)(a). This interpretation is not only consistent
with what the statute says, but it avoids the absurd and extreme alternatives of voiding all prior
Provisional Certificates issued by the Division, or alternatively, allowing the Division to simply
ignore a plain requirement contained in the statute.

Nothing in NRS § 453A.324 states that the Division cannot accept a letter which is
specifically required by NRS § 453 A.322(3)(a)(5) after the ten-day period. It would be an error for
the Court to interpose this requirement when it simply does not exist. Further, NRS § 453A.322 and
NRS § 453A.324 should be read harmoniously. State v. Steven Daniel P. (In re Steven Daniel P.),

309 P.3d 1041, 1044, 129 Nev. Adv. Op. 73 (Nev., 2013). When considering that NRS §
453A.322(3)(a)(5) specifically recognized, indeed required, that the letter would not be coming from
the applicant, but from a local jurisdiction, including a requirement (which does not otherwise exist)
that the Applicant must include such a letter with his application to the Division is inconsistent with
NRS § 453A.322(3)(a)(5). So long as the Division received the required letter prior to issuing the
Provisional Certificate, the Division was duty bound to consider it.

In this case, there is no dispute that the Division was provided with a letter from the City of
Las Vegas which was specifically drafted and delivered to comply with NRS § 453A.322(3)(a)(5)
prior to the issuance by the Division of any Provisional Certificates. Thus, the Division was duty

bound to review and consider the letter before issuing any of the Provisional Certificates, which they

did not do.
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It 1s likewise undisputed that at the time that the Provisional Certificate was issued to Desert
Aire, Desert Aire did not have the necessary Zoning Approval because Desert Aire’s applications
for special use permit and compliance permit had been withdrawn. It is further undisputed that the
Division had been notified of this fact prior to issuing the Provisional Certificate, but failed to
consider it. Therefore, at the time that the Division issued the Provisional Certificate to Desert Aire,
it did so in direct violation of NRS § 453A.322(3)(a)(5).

2. The Divisions Alleged Failure to Identify Any Basis on Which to Revoke the
Registration is Consistent with its Misinterpretation of the Statute,

In its Response, the Division states that it “has not identified a basis to revoke the
registration issued to Desert Aire Wellness.” However, the only way that the Division can make this
statement is by continuing to ignore the clear and unambiguous requirement of NRS §
453A.322(3)(a)(5), just as the Division has done since the law was passed. Once NRS §
453A.322(3)(a)(5) is considered, the Division clearly has a basis on which to revoke Desert Aire’s
Provisional Certificate due to the fact that, on November 3, 2014, when the Provisional Certificate
was issued, Desert Aire did not satisfy the requirement found in NRS § 453A.322(3)(a)(5).

It is important to note that, notwithstanding the Divisions’ protestations, Judge Johnson has
already disagreed with their interpretation and ordered them to revoke a Provisional Certificate
which, up to that point, they had been unwilling to do. This case requires the same outcome.

3. The Division’s Proffering of a New Application Period Will Not Solve the
Problem.

The Division next states that “the Division could open up a new application period
in the calendar year 2016 and consider new applications for dispensaries if any dispensary
registration is revoked or surrendered because it does not comply with local zoning restrictions in
the City of Las Vegas or the ongoing requirements of the Division.” However, this recommendation
is nothing more than a band-aid that fails to address the merits of the issue.

AN
VA
VA
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First, opening up a new application period does not address the fact that the Provisional
Certificate was issued to Desert Aire in violation of the law. Nor does it address the fact that, if the
law had been followed, the Provisional Certificate originally issued to Desert Aire would have been
issued to Plaintiff.

Second, as both Judge Bare and Judge Johnson previously recognized, and as was set forth
in detail in Plaintiff’s Motion (see pages 16-17) to require the Plaintiff to wait until the next round
and submit a new application is to deny the Plaintiff any remedies at all.

For the foregoing reasons, this suggestion is irrelevant to the present issues and disputes and
should be disregarded by the Court.

C. THE DIVISIONS DISCUSSION OF OTHER DECISIONS ONLY SUPPORTS THE
PLAINTIFE’S POSITION.

Finally, the Division references and discusses three other District Court cases. Specifically,

the Division points out (as Plaintiff previously did), that in Henderson Organic Remedies v. State

of Nevada (the “HOR Case”), the District Court did not order any revocation because Wellness
Connections voluntarily surrendered its certificate. While this is true, the pertinent point of the HOR
Case is that, under a similar (albeit not identical) set of facts, the District Court ordered the Division
to reissue a Provisional Certificate, which is exactly what we are asking this Court to do.

The Division also argues that the Nuleaf Case and HOR Case are dissimilar from the present
case because Nuleaf and Wellness Connection had both received denials of their special use permit
applications, while Desert Aire had not received a denial before issuance of its Provisional
Registration Certificate (rather, Desert Aire withdrew is application for special use permit before the
deadline). See Response at 5:15-21.

However, this is a distinction without meaning. Whether applications for licensing and
permits are withdrawn by the applicant (Desert Aire), or denied by the local authority (Wellness and
Nuleaf), the result is the same under the MME laws. The plain language of N.R.S. §
453A.322(3)(a)(5) provides that the applicant must provide the state with: (1) proof of licensure, or
(2) a letter from the applicable local governmental authority certifying that the proposed medical

marijuana establishment is in compliance. Either the applicant has submitted one of those items to
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the Division, or it has not. The reason for failing to do so (i.e. withdrawal of application vs. denial
of application) simply does not matter.

Likewise, the Division references Nevada Medial Marijuana Dispensary v. State of Nevada

(the “NMMD Case”). However, as the Division acknowledged, the lawsuit was never resolved on

its merits, but was instead dismissed. Thus, the findings of Judge Delaney were made under a
different standard and based upon a different set of facts.

Further, as its only support for its arguments, the Division simply attached as Exhibit 5 to
its Response a copy of the Order entered by Judge Delaney in the NMMD Case. The problem is
that the Order does not provide any detail about why Judge Delaney found substantial compliance
or how that would apply in this case. Thus, the NMMD Case is not helpful in this situation.

Finally, the Division makes the assertion that “in unincorporated Clark County, some
dispensaries which are now operating did not have a special use permit at the time of their

27

application.” See Response at 6:6-8. This assertion is not contained in the Order, attached as
Exhibit “5”, nor is it supported by any evidence.

However, even if the assertion was true, it i1s immaterial in any event. NRS §
453A.322(3)(a)(5) does not require, nor does Plaintiff argue, that permits must, in every instance,
be actually obtained prior to the issuance of the Provisional Registration Certificate. Rather, if
permits are not obtained ahead of time, then the local authority must still send a letter “certifying that
the proposed medical marijuana establishment is in compliance . ..” Thus, provided such letter was
sent, an applicant could obtain an actual special use permit after the deadline. Therefore, the
NMMD Case is of no value in this case.

1.
CONCLUSION

For the foregoing reasons and as a matter of law, GB Sciences is entitled to summary
judgment against all Defendants. GB Sciences is entitled to a declaration and mandatory injunction
requiring the Division to immediately revoke Desert Aire’s Provisional Registration Certification
and re-issue it to GB Sciences. GB Sciences is also entitled to summary judgment on the

Counterclaim by Desert Aire for attorneys fees.

10

JAT47




SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite 220

Henderson, Nevada 89074

o 0 3 N i b

(702) 318-5033
[\ [\ [\ [\ (| [\ [\ [\ (] —_ —_ —_ —_ —_ —_ —_ —_ —_ —_
o0 -~ N LN NN ('] b ot ) \O o0 -~ (@)} LN N (U] o ot o

DATED this _8" day of March, 2016.
SMITH & SHAPIRO, PLLC

/s/ James E. Shapiro
James E. Shapiro, Esq.
Nevada Bar No. 7907
Sheldon A. Herbert, Esq.
Nevada Bar No. 5988
2520 St. Rose Parkway, Suite 220
Henderson, NV 89074
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SMITH & SHAPIRO, PLLC, and that on the 8™
day of March, 2016, I served a true and correct copy of the forgoing REPLY TO STATE
RESPONSE TO MOTION FOR SUMMARY JUDGMENT, by e-serving a copy on all parties
registered and listed as Service Recipients in Wiznet, the Court’s on-line, electronic filing website,

pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer Togliatti, on May 9,

2014.

/s/ Jill M. Berghammer

An employee of SMITH & SHAPIRO, PLLC
15513 Motions\MST (2nd)\reply.rspn.msj.wpd 1 1
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Lead Attorneys
Counter Desert Aire Wellness LLC Patrick J. Sheehan
Claimant Retained
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Counter GB Sciences Nevada LLC James E. Shapiro
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702-796-4000(W)

Defendant City of Las Vegas Bradford Robert Jerbic
Retained
702-229-6629(W)

Defendant Desert Aire Wellness LLC Patrick J. Sheehan
Retained
702-692-8011(W)

Defendant Nevada Department of Behavioral Health Adam Paul Laxalt
and Human Services Retained
702-486-3420(W)
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702-796-4000(W)
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JUDGMENT AND COUNTERMOTION FOR SUMMARY JUDGMENT
Following arguments by counsel, COURT ORDERED, Desert Aire
Wellness LLC's Opposition to Plaintiff/Counterdefendant's Motion for
Summary Judgment and Countermotion for Summary Judgment
DENIED. COURT FURTHER ORDERED, Plaintiff's Motion for
Summary Judgment GRANTED as to the license was improperly
granted and DENIED as to the remaining. Court STATED the State did
not act in accordance with the law in the way they acted and must do
so. The Court applauds the State's concerns about acting in
accordance with the law, as they have been vested with that discretion
by the legislative. The Court hopes the State moves quickly, so long
as it is carefully and methodically as to the care, health, and welfare of
the State, as this is a new area. Mr. Shapiro to prepare the Order.
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Qi b e

CLERK OF THE COURT
TRAN

EIGHTH JUDICIAL DISTRICT COURT
CIVIL/CRIMINAL DIVISION
CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, CASE NO. A-15-728448

Plaintiff, DEPT.NO. I

VS.

HEALTH AND HUMAN SERVICES, et al,

)
)
)
)
)
NEVADA DEPARTMENT OF BEHAVIORAL )
)
)
Defendants, )

)

)

and all related parties and actions.

BEFORE THE HONORABLE KENNETH CORY, DISTRICT COURT JUDGE
TUESDAY, MARCH 15, 2016

TRANSCRIPT RE:
PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT

DESERT AIRE WELLNESS LLC'S OPPOSITION TO PLAINTIFF/
COUNTER-DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT
AND COUNTERMOTION FOR SUMMARY JUDGMENT

APPEARANCES:
For the Plaintiff: JAMES E. SHAPIRO, ESQ.
For Defendant Nevada Department of

Behavioral Health and Human Services: LINDA C. ANDERSON, ESQ.
For Defendant Desert Aire Wellness, LLC: MICHAEL H. SINGER, ESQ.

RECORDED BY: Lisa Lizotte, Court Recorder
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CLARK COUNTY, NEVADA TUESDAY, MARCH 15, 2016
PROCEEDINGS

(PROCEEDINGS BEGAN AT 10:05 A.M.)

THE CLERK: Page 7, GB Sciences versus Nevada Department of
Behavioral Health. Case Number A728448.

MR. SINGER: Good morning, Your Honor. Michael Singer for Desert Aire;
1589.

MS. ANDERSON: Linda Anderson from the Attorney General’s Office.

Bar No. 4090.

MR. SHAPIRO: Jim Shapiro on behalf of the plaintiff, GB Sciences.

THE COURT: You’re going to have to go some -- even with marijuana,
you’re going to have to go some to be as interesting as some of these.

MR. SHAPIRO: | was going to say, I'm not used to getting out-interested by
another case. This usually is the most interesting case. But the license plate one --

THE COURT: Especially by a license plate.

MR. SHAPIRO: | know.

THE COURT: Okay.

MR. SHAPIRO: Well, Your Honor, this is round two --

THE COURT: Yeah.

MR. SHAPIRO: -- and there’s a little bit of difference in the pleadings, but for
the most part they were pretty consistent with what went before, so unless you have
any questions you’d like to pose, | just have just a few comments. I'm not going to
rehash everything. | know you're up to speed on it.

THE COURT: Sure. Go right ahead.
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MR. SHAPIRO: | think the issue that is most illustrative, or however you say
that word, of this case is the question of the ten days, and that really emphasizes
the question that the Court has to decide. The letter from the City of Las Vegas was
clearly delivered to the Division to comply with NRS 453A.322. The statute that the
City of Las Vegas passed specifically references that requirement, sub-paragraph
3(a)(5), and says we've passed this statute to deal with the requirement found.

So, Las Vegas passes a statute. They go through an initial process. They hold
hearings. And then they approve sixteen or however many they approved, they
denied ten and there are six that are withdrawn. They then send that letter to the
Division, not within the ten day period but before the Division issued the provisional
certificate.

So there’s really three outcomes that can happen. The first outcome is
does the Division have the authority to ignore a clear and unambiguous requirement
of the law? Now, | think the answer is clearly no. The Division has to follow the very
law that gives them the authority that they have. They can’t ignore it.

So then they go to the other extreme and they say, well, because we
didn’t get this letter within the ten day period, you have to revoke everyone’s license.
Well, | don’t think that’s what the law says either. The statute doesn’t say that, the
law doesn’t say that, and that certainly would be a Draconian and absurd result.

The third option is, okay, the Legislature said you have to have this
letter from the local governing authority. The Division received that letter prior to
issuing the provisional certificates. In fact, the Division had ranked the certificates,
one, two -- however many there were. |t wouldn’t have been difficult at all for the

Division to go through, line the list up from the City of Las Vegas, say, okay, they
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don’t have it, they don'’t have it, they don’t have it, they don’t have it; let’s issue
to the next ten. They could have done that within the ninety day period and we
wouldn’t be here today.

And that’s the result that makes not only the most sense legally but
logically. And that’s the result that we’re asking the Court to enter, is the Division
had this list, they had a ranking. | mean, it just doesn’t take a rocket scientist to
cross people off that list and say, okay, who's left? Let’s issue it to the first twelve
people. And we're asking the Court to require the Division to do that in this case.
There’s no question that Desert Aire did not have -- did not comply with NRS
453A.322, sub-paragraph 3(a)(5). They just didn’t. And therefore their license
should be revoked and it should be issued to GB Sciences, who the evidence shows
did comply and would have been the one who would have received that certificate.

You've heard all the other arguments. Do you have any questions?

THE COURT: No.

MR. SHAPIRO: Okay.

MR. SINGER: Once again, Your Honor, the point of it is we are basically in
the middle at this particular point in time. Had the State when the application was
finally submitted by the City saying that our location was approved, it was clearly
within the zone that required it, said at that particular point in time, hey, it’s too late,
you can’t go forward, we wouldn’t be here today. We wouldn’t have spent a million --
| think it's now up to a million, seven hundred thousand dollars, if I'm not mistaken.
And the idea that | don’t have their personal information is nonsense. | do, | have all
of that personal information, and I’'m representing to the Court that that’s the result

of an accounting that’s been done on behalf of Desert Aire. They have a million,
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seven hundred thousand dollars at this point in time invested.

They had many opportunities, and in fact | am led to believe, although
| can’t say personally that | can testify to that, is that they were present at several
of the City Council meetings where Desert Aire was at issue, subsequent to the
time when Desert Aire had actually received the special use permit from the City
in December of 2014.

Somebody -- not us -- at this particular point in time is responsible
for what happened. | don’t believe that they have the standing, given that they
sat on their hands during this particular time to challenge the granting of our --
what ultimately became a permanent license, because no one came in there and
challenged it prior to the time that we actually got our permanent business license
and have now been open for roughly six weeks.

| believe that the State, in terms of what their powers were, is that if
you give deference, as you should under Chapter 233 to the determinations that the
State made, that this wasn’t a violation of the statute. Yes, the application said this
had to be in there, but what were the remedies? The State should have disallowed
it, but didn’t. As a result, we went forward at extraordinary expense while they sat
on their hands now and wait until we have expended this great deal of sum of
money to now challenge our ranking or whatever, the granting of our certificate.

| think the case that | cited in Reno is directly on point. The two cases
that they cite | believe are distinguishable for the reasons | set forth in the brief. And
the two other decisions that have been rendered by your compatriots here all involve
guys whose location was denied. It was never within the proper zone. This location

was always within the proper zoning. Thank you.
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THE COURT: And it was within the proper zone, so what is he complaining
of? Why -- what’s the violation of the statute that he’s --

MR. SINGER: Is that at the time -- the argument is that on November 3rd
when the certificates, the provisional certificates were issued, the State had within
its files the information from the City that six applicants, including Desert Aire, had
withdrawn their request at that point in time for a special use permit.

THE COURT: And did the statute require the State to limit its granting to
those that --

MR. SINGER: | don’t think -- No, | don’t think --

THE COURT: -- had been granted zoning within -- from the City?

MR. SINGER: No. See, that's -- | don’t believe that to be the case.

THE COURT: Okay.

MR. SINGER: The application says it had to be included, okay, but it doesn’t
say if something is missing there, but it's ultimately rendered sufficient by reason of
the fact that all of the conditions had been satisfied.

THE COURT: So your position is that the State was free to grant the license
to anyone, regardless of whether they -- the City had acted or had zoned them?

MR. SINGER: No. [ think if in fact this location had never been in a proper
zone; one story. That’s not the case here. It was always in a proper zone. The fact
that the special use permit was issued a month later, | think nunc pro tunc the State
had the authority to continue, as it did because it didn’t send us a letter saying, hey,
you guys are late with this, you can’t go forward. And now we’re between a rock
and a hard place because of that. And there’s nothing specifically in the statute

that says if you don’t have all of this stuff in there you are automatically --
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THE COURT: Excluded.

MR. SINGER: -- disqualified.

THE COURT: Okay.

MS. ANDERSON: Your Honor, | recognize | did not really answer the
question you posed to me last time we were here, which is why did we just ignore
or put that aside.

THE COURT: Uh-huh.

MS. ANDERSON: All | can provide for you is what happened with my client.
The Legislature had them focus on some factors. They developed their application
looking at those factors. Back when they were developing that application, nobody
had any zoning in place. And they actually got pretty fortunate up in Washoe.
Everybody that they approved were approved. Down here in Clark County we
actually were fairly close. We only had approved two that were denied and then
eight in Clark County and Desert Aire, which didn’t have the full approval prior to
the application being considered.

THE COURT: So your client did not view the statute as limiting it to those
that had the appropriate city zoning?

MS. ANDERSON: Clearly it did not, based on the way that it acted. It did
not --

THE COURT: And what is the rationale for that?

MS. ANDERSON: Again, because they -- and it’s kind of a balancing act.
| think it’s best addressed in Judge Delaney’s order. They recognize that the local
government process -- who comes first, the State process or the local government

process? Both have to approve that establishment before it can go forward. The
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State’s perspective was looking at whether it met the State requirements and its
ranking, rather than focusing on the local, realizing that if it's provisional and the
locals say no, this is not going to meet zoning, it's not going to meet building, it's
not going to meet all those things, they aren’t going to be able to go forward and
operate.

THE COURT: So, is there a record of your client considering these
applications in that manner?

MS. ANDERSON: The record is based on -- you mean, is there a record that
| could provide to the Court? No. We ranked all those applications looking at the
factors the Legislature had delineated for them, which did not include zoning, which
is why you won'’t see that listed in anything that the State was looking at. Counsel
provided you the big packet of what the application looked for, and it never even
asked about zoning.

THE COURT: So, if you would, help me out. Well, I'll tell you what. Let’'s
put the shoe on the other foot.

MS. ANDERSON: Okay.

THE COURT: Let’s ask the plaintiff here to tell me what they did wrong with
the statute.

MR. SHAPIRO: Let’s look at the statute.

THE COURT: Okay.

MR. SHAPIRO: The statute states under sub-paragraph 3 that “not later than
ninety days after receiving the application the Division shall register the medical
marijuana establishment and issue a medical marijuana establishment registration

certificate.”
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THE COURT: I'm sorry. Are you in the bill or are you in NRS 453A.3247

MR. SHAPIRO: I'm on 453A. Exhibit 6.

THE COURT: Right. Okay. And you’re in sub 3.

MR. SHAPIRO: And I'm in sub 3.

THE COURT: Okay.

MR. SHAPIRO: Now, the premise of our argument is that the Division has to
follow the law. And I think that's a pretty fair -- it’s a safe position to take. They have
to comply with the law. Division -- the end of sub-paragraph 3 there’s a word, one
word. The last word there is “if.” Now, so they issue a provisional certificate if,

(a) the person who wishes to operate the proposed medical marijuana establishment
has submitted to the Division all of the following. And then you go down 1, 2, 3, 4
and 5. Sub-paragraph 5 says if the city, town -- you know, you can read it, but in
essence if they passed any ordinances you have to have a letter from that governing
authority that states that the proposed medical marijuana establishment is in
compliance with those restrictions. You have to have an affirmative letter. The

law is clear. You can issue a provisional certificate if they have received all of the
following, including sub-paragraph 5. That’s the law.

THE COURT: All right. Now, back to the State.

MS. ANDERSON: Back to the State.

THE COURT: How did you comply with this part of the statute?

MS. ANDERSON: We did not comply with that part of the statute for any of
them because in the City of Las Vegas nobody had submitted that kind of application.
The City of Las Vegas came in after the fact and put that in after the application

period was done. And so that's why we are here before you, Your Honor, to make
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this decision as to whether you find -- and again, we have no vested interest in
anybody’s particular property going forward, but my client didn’t foresee it.

THE COURT: Well, | heard the argument from plaintiff's counsel that -- you
would think | could remember Mr. Shapiro’s name -- from Mr. Shapiro that there was
time before the State actually acted when the City had notified, albeit late, as to
who was appropriately within the zoning.

MS. ANDERSON: All | can tell you is my client acted solely on the applications
they had before them, so they did not consider it. Whether they had extra time, like
| said, it was the last possible day. They didn’t do that. So | can’t change, you know,
whether they could have, should have. They did not.

THE COURT: Okay. All right, anything else from any of the parties?

MR. SINGER: | think we’ve been through this ad infinitumn.

MR. SHAPIRO: Your Honor, | just want to point out that something came
up today that | hadn’t connected before, and that is Ms. Anderson pointed out that
the State’s application didn’t even ask for this letter. So they’re saying we had to
receive it in the first ten days, but it wasn’t even part of something that they asked
for. Butin the end analysis that really is irrelevant because at the end of the day
the Division’s authority is derived from the statute, and they have to comply with
the statute and they didn’t. And so we would ask that you issue an order that does
comply.

MS. ANDERSON: And, Your Honor, if | could just add to that. As I've stated
throughout all my pleadings, every applicant knew that that’'s what they needed,
based on what the statute said that they had to have. And so most of the applicants,

fortunately, came forward when they picked a property that had the approval and
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went forward. That’s the only notice that everybody was on, is that they had to
have that.

THE COURT: So on the date that the State actually acted, they did have
the necessary letter from the City for the rest of the applicants?

MS. ANDERSON: | can’t pinpoint that. All | can do is take the representation,
the date of the letter, when the City of Las Vegas said it was sent. No one seems
to know when and where they received anything at that point in time, as you might
imagine. So | can’t give you a specific as to when they got that letter, but | can tell
you in the representations of the City of Las Vegas is that they sent it.

THE COURT: That they did?

MS. ANDERSON: That they sent that letter to the State.

THE COURT: All right. Well, then, Mr. Shapiro, doesn't it fall to you as the
movant to show that on the date that the State acted they did not in fact have the
necessary approval from the City regarding Desert Aire?

MR. SHAPIRO: Yeah, | think I've done that. No one has contested that there
was a letter sent by the City on October 30th. That’s not in dispute.

THE COURT: Okay.

MR. SHAPIRO: And | think that satisfies that requirement, that they had the
information. That was Exhibit 9. You know, Exhibit 12 is their rankings. They could
have, if they -- it wouldn’t have taken very long. They could have gone through,
matched it up and issued appropriate certificates. Within an hour they could have
completed that task, and they certainly had an hour to do that before issuing. They
had more than an hour, but at a minimum they had that amount of time, could have
complied with the statute and they didn't.

11
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THE COURT: And your point is that on the date that the State acted, they
not only had information from the City that Desert Aire was not qualified, but that
your client was qualified?

MR. SHAPIRO: Yes.

THE COURT: Allright. | guess that's why | get the big bucks because | make
the hard decisions. It seems to me that the movant here has carried the burden of
proof to show that the statute was not complied with insofar as the State acted to
grant it to Desert Aire. | am not, however, convinced that it necessarily follows that
therefore the license must go or the -- what do we call it, registration?

MR. SHAPIRO: Provisional certificate.

MR. SINGER: Certificate.

THE COURT: Provisional certificate, thank you -- therefore must go to GB
Sciences. So the motion is granted in part and denied in part. | think that the matter
goes back to the State, armed with this undoubtedly unwelcome information, to
determine what their process is under the law at this point. It's up to the State to
act in conformance with the statute, and I’'m not in a position to dictate to the State,
you know, who is the qualified candidate.

MR. SHAPIRO: Your Honor, and | respect your decision, but let me ask this.

THE COURT: I[s that the same as --

MR. SHAPIRO: That’s the same, with all due respect.

THE COURT: With all due respect. Yeah. Okay.

MR. SHAPIRO: Everybody duck. No. No, it actually isn’t. What you have
essentially done is said that Desert Aire didn’t qualify and therefore the State should

revoke that certificate and it goes back to the Division to decide. What | would ask
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and what we are asking is that you order the State to issue the provisional certificate
to the next qualified candidate.

THE COURT: Why would | do that?

MR. SHAPIRO: Because the law allows you to put the parties in the position
they should have been on November 3rd.

THE COURT: Has the State indicated they would not do that?

MR. SHAPIRO: Yes, they have.

THE COURT: Oh. | missed something. I'm sorry.

MS. ANDERSON: The State could only -- what | put in my pleadings is with
the ruling what the State’s next action would be would be to open up the application
period and allow people to re-apply for it, because we could only issue those
certificates within the ninety day period.

THE COURT: Okay.

MR. SHAPIRO: And our position is -- and that’s the position that they’ve
been consistent with. They’ve also said we’ll do whatever you've asked us to do.
These are the same things that came up in front of Judge Johnson and Judge
Johnson issued a ruling. He said take it away from New Leaf; you're ordered to
issue it to the candidate who on November 3rd, 2014 was the next highest ranked
applicant. And in that case he determined that another party stepped in front of us.
We were 13th and he said they stepped in front, so therefore it goes to them.

The problem and the relief that we are seeking in this case, | don’t
think anybody -- well, a lot of people dispute that there was a violation of the statute,
but there clearly was a violation of the statute. The problem is this. To require or to

allow the state to simply open it up again is to deprive GB Sciences of its remedies
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because GB Sciences submitted an application vis-a-vis -- | don’t remember how
many other, we’'ll call it fifty other applicants -- and they were ranked compared
to those applicants and they were ranked number 13. Now, if the Division had
followed the law, then they would have been ranked actually number 9 or 10 or
11 or 12. It doesn’t matter. And they would have received a provisional certificate.
To tell the State do whatever you want to do and open up a new one
is to deny all remedies. We’re coming to the Court. We've shown you the law that
says you have the ability to put the parties in the position they should have been on
November 3rd. Now, if you're not comfortable saying that GB Sciences is the next
qualified candidate, then simply issue the order to the State saying issue it to the
next qualified candidate. But to revoke Desert Aire’s provisional certificate and then
just require to open up is really to deny any relief to GB Sciences. And clearly the
statute gives you, Your Honor, the authority to order the Division to do that. They
never appealed Judge Johnson’s orders. They’re going to comply.

THE COURT: Did no one?

MR. SHAPIRO: What's that?

THE COURT: No one appealed Judge Johnson’s orders?

MR. SHAPIRO: New Leaf did.

THE COURT: Ahh. Surprise, surprise.

MR. SHAPIRO: Surprise, surprise. But we believe it would -- well, it would
be a total denial of GB Sciences’ rights. They qualify. Your Honor has confirmed
that. You've confirmed Desert Aire didn’t qualify and there’s now an available
provisional certificate. So the question is, should GB Sciences be forced to go

through an entirely different application process? Now they’re stacked up against
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different applicants who now have had the benefit of a year and they prepare, you
know, different applications and they write it different and they hire these people,
they pay them two hundred thousand dollars to write their application for them. Is
that going to satisfy the injustice that's been committed upon GB Sciences? And
the answer is no. It needs to be -- the Division needs to be ordered and saying --
going back to the time and place, November 3rd, 2014, Desert Aire didn’t qualify.
We've established that. Find the next applicant and put them in the place they
should have been.

And the beauty about the Court’s power in that respect is we don’t
have to get into a discussion about whether or not they have authority to go past
ninety days because Your Honor has the power to time travel. You can go back to
November 3rd, 2014 and say GB Sciences -- or excuse me, Division, you should
issue that to GB Sciences as of November 3rd, 2014. That’s what the supreme
court has said. You raised your eyebrow, so | want to cite Your Honor to that case
law, because | do believe it's important.

THE COURT: I'm sorry. Any time somebody tells me | can time travel --
MS. ANDERSON: Just think of all the things you could do.

MR. SHAPIRO: You didn’t know all that power, did you?

THE COURT: Yeah.

MR. SHAPIRO: All right. If you go back to -- I'm on page 15 of my brief and

I'm citing to Leonard v. Stoebling, 102 Nev. 543. The supreme court has held that

the district courts have authority to issue mandatory injunctions to restore the

status quo to undue wrongful conditions. In Memory Gardens of Las Vegas v.

Pet Ponderosa Memorial Gardens again they say -- well, maybe that’s not the one
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| was looking for. But you have -- there’s some more case law and | can’t find it
right now. The Court has the ability to put the parties -- and I'm citing it in there
somewhere -- to put the parties in the position they would have been in if the law
had been followed. And that's the relief we’re seeking from Your Honor. It isn’t

just revoke Desert Aire’s provisional certificate and allow it to go to the public
through a second round. We’re saying, Your Honor, you need to -- because the
State screwed up, because they messed up, you need to order the State to issue it
to the next party, whoever would have been in that position on November 3rd, 2014.
So that’s what we’re asking you to do.

THE COURT: Well, let’s see if the State agrees. Is the State asking us to
do that?

MR. SINGER: Your Honor, getting to the point of the equities and what the
State can do and it can’t do, the case that | cited you in Reno, clearly the city council
violated the law in doing what they did in giving the developer this property. Now,
given that fact, the supreme cou