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Preston P. Rezaee, Esq.
Nevada Bar No. 10729
Jay DeVoy, Esq., of counsel

Nevada Bar No. 11950
Sarah M. Chavez, Esq., of counscl
Nevada Bar No.: 11935

THE FIRM, P.C.

200 E. Charleston Blvd.
Las Vegas, NV 89104
Telephone: (702) 222-3476
Facsimile: (702) 252-3476
Attorneys for Defendant,

SHAHIN SHANE MALEK
DISTRICT COURT
CLARK COUNTY,NEVADA
THE FREDERIC AND BARBARA ) CASE NO.: A-13-689113-C
ROSENBERG LIVING TRUST, ) DEPT NO.: 1
)
Plaintiff, )
VS. )

)
BANK OF AMERICA, N.A.; BAC HOME) DEFENDANT SHAHIN SHANE

LOANS SERVICING, LP, a forcign limited) MALEK’S FOURTH SUPPLEMENTAL
partnership; DRAGONRIDGE PROPERTIES,) NRCP 16.1 DISCLOSURE
LLC; DRAGONRIDGE GOLF CLUB, INC.,)

a Nevada Corporation, MACDONALD)

PROPERTIES, LTD., a Nevada Corporation;)

MACDONALD HIGHLANDS REALTY,)

LLC, a Nevada limited liability company;)

MICHAEL DOIRON, an individual, SHAHIN)

SHANE MALEK, an individual, REAL)

PROPERTIES MANAGEMENT GROUP,)

INC., a Nevada corporation; DOES 1 through)

X, inclusive; and ROE BUSINESS ENTITY I)

through XX, inclusive, )

)
Defendants. )
)

Decfendant Shahin Shane Malek (hereinafter “Defendant”), by and through his undersigned
counsel, hereby submits his fourth supplemental disclosure as required by Rule 16.1 of the Nevada

Rules of Civil Procedure. New information is identified below 1n bold.
Iy
Iy
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I.

LIST OF WITNESSES

Defendant hereby discloses the following list of witnesses, specifically reserving the right to
supplement this initial disclosure to add the names of persons who may have relevant information,

including expert witnesses, if subsequent information and investigation so warrant:

1. Rule 30(b)(6) witness for
The Frederic & Barbara Rosenberg Living Trust
c/o Karen Hanks, Esq.
Howard Kim & Associates
1055 Whitney Ranch Dr., Ste. 110
Henderson, NV 89014

The Rule 30(b)(6) witness for Plaintiff The Frederic & Barbara Living Trust is expected to

testify to the facts and circumstances surrounding the claims and defenses as asserted in the pleadings.

1. Defendant Shahin Shane Malek
c/o Preston P. Rezaee, Esq.
Jay DeVoy, Esq, of counsel
Sarah M. Chavez, Esq., of counscl
The Firm, P.C.
200 E. Charleston Blvd.
Las Vegas, NV 89104

Defendant is expected to testify to the facts and circumstances surrounding the claims and

defenses as asserted in the pleadings.

2. Rule 30(b)(6) witness for
Bank of America, N.A.
c/o Darren T. Brenner, Esq.
Natalic L. Winslow, Esq.
Ackerman, LLP
1160 N. Town Center Drive, Ste. 330
Las Vegas, NV 89144

The Rule 30(b)(6) witness for Defendant Bank of America, N.A. is expected to testify to the
facts and circumstances surrounding the claims and defenses as asserted in the pleadings.
/1]
/1]
/1]
/1]
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3. Rule 30(b)(6) witness for
DRFH Ventures, LLC f/k/a DragonRidge Properties, LLC
c/o J. Randall Jones, Esq.
Spencer H. Gunnerson, Esq.
Kemp, Jones, Coulthard, LLP
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, NV 89169

The Rule 30(b)(6) witness for Defendant DRFH Ventures, LLC f/k/a DragonRidge Properties,
LLC is expected to testify to the facts and circumstances surrounding the claims and defenses as

asserted in the pleadings.

4. Rule 30(b)(6) witness for
Dragonridge Golf Club, Inc.
c/o J. Randall Jones, Esq.
Spencer H. Gunnerson, Esq.
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, NV 89169

The Rule 30(b)(6) witness for Defendant Dragonridge Golf Club, Inc. is expected to testify to

the facts and circumstances surrounding the claims and defenses as asserted in the pleadings.

5. Rule 30(b)(6) witness for
MacDonald Properties, Ltd.
c/o J. Randall Jones, Esq.
Spencer H. Gunnerson, Esq.
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17™ Floor
Las Vegas, NV 89169

The Rule 30(b)(6) witness for Defendant MacDonald Properties, Ltd. is expected to testify to

the facts and circumstances surrounding the claims and defenses as asserted in the pleadings.

6. Rule 30(b)(6) witness for
MacDonald Highlands Realty, LLC
c/o J. Randall Jones, Esq.
Spencer H. Gunnerson, Esq.
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17™ Floor
Las Vegas, NV 89169

The Rule 30(b)(6) witness for Defendant MacDonald Highlands Realty, LLC is expected to

testify to the facts and circumstances surrounding the claims and defenses as asserted in the pleadings.

/]
/]
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7. Defendant Michael Doiron
c/o J. Randall Jones, Esq.
Spencer H. Gunnerson, Esq.
Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, NV 89169

Defendant Michael Doiron is expected to testify to the facts and circumstances surrounding the

claims and defenses as asserted in the pleadings.

Any and all witnesses identified by any party to this action,

Any and all witnesses necessary for rebuttal and/or impeachment purposes.

Decfendant reserves the right to supplement this list as additional information becomes known

and available throughout the course of discovery.

1.

LIST OF DOCUMENTS

[ Escrow and Purchasc Records for 594 Lairmont Place and

MALEK000001- Varied
MALEKO000067 adjacent bare lot portion of Asscssor Parcel No. 178-28-520-001
alongside MacDonald Highlands Golf Hole #9 (hereinafter “Golf
Parcel”)
MALEKO000068- | Escrow and Purchase Records for 594 Lairmont Place and Golf | Varied
MALEK000342 Parcel and The Foothills at MacDonald Ranch Master
Association Welcome Documents
MALEK000343- | MacDonald Highlands f/k/a The Foothills at MacDonald Ranch | Varied
MALEK000446 Master Association General Information, Public Offering
Statement, Statutory Information, CC&R’s, Bylaws, Financials,
Budget and Zoning Map
MALEK000447 Revised Site and Guest House Plan
MALEK 000448 Neat Document-Wiring instructions for golf course
MALEK000449- | Email Correspondences
MALEKO000461
MALEKO000462- | Wallace-Morris Surveying’s Response to Subpoena Duces | Varied
MALEKO000536 Tecum of Defendant Shahin Shane Malek
MALEKO000537- | Latest construction plans for 594 Lairmont Place. (Produced | Varied
MALEKO000556 | in third supplemental disclosure — numbering corrected.)
MALEKO000557 | Fee estimate from B2 Development Services. 8/23/2012
MALEKO000558- | Fax from Wells Fargo and copy of check to FHP Ventures in | 2/5/2015
MALEKO000559 | amount of B2 Development Services’ cost estimate, partially
redacted to remove bank account information.
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The documents identified in bold above are being produced on a Compact Disk mailed with the

printed copy of these disclosures, and have previously been produced by electronic means.

Defendant specifically reserves the right to designate as an exhibit any document designated by
any party, and to supplement this list as any document(s) become known through the course and scope

of discovery.

COMPUTATION OF DAMAGES

Defendant claims attorneys’ fees and costs as an element of his damages for his counterclaim.
To date, Defendant has incurred more than $45,000.00 in reasonable attorneys’ fees and costs in
the above-titled action. Defendant reserves the right to supplement this disclosure as additional
attorneys’ fees and costs are incurred while the case progresses through dispositive motions, trial, and

final judgment.

INSURANCE AGREEMENTS THAT MAY APPLY IN THIS MATTER

Defendant is not aware of any insurance agreements at this time, and specifically reserves the
right to supplement this initial disclosure to add relevant information, if subsequent information and

investigation so warrant.

DATED this 16th day of March, 2015.

/s/ Jay DeVoy

Jay M. DeVoy, Esq., of counsel
Nevada Bar No. 11950

THE FIRM, P.C.

200 E. Charleston Blvd.

Las Vegas, NV 89104
Telephone: (702) 222-3476

Facsimile: (702) 252-3476
Attorney for Defendant,
SHAHIN SHANE MALEK

Page 5 of 6 JA 1469




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that one this 16th day of March, 2015, pursuant to NRCP 5(b), I served via the
Eighth Judicial District Court electronic service system and to be placed in the United States Mail,
with first class postage prepaid thercon, and addressed the forcgoing DEFENDANT SHAHIN
SHANE MALEK’S NRCP 16.1 FOURTH SUPPLEMENTAL DISCLOSURE to the following

parties:

Howard C. Kim, Esq.

Email: Howard@hkimlaw.com
Diana S. Cline, Esq.

Email: Diana@hlkimliaw com
Jacqueline A. Gilbert, Esq.
Email: jackietwbkimlaw com
Attorneys for Plaintiff

Darren Brenner

Email: Darren. brennerfwakerman.com
Deb Julien

Email: Debbic julieniwakerman.com
Natalie Winslow

Email: Natalic. winslow@akerman.com
Attorneys for Bank of America, N.A.

Erica Bennett

Email: E.bennett@kempjones.com

J. Randall Jones

Email: Jrj@kempjones.com

Janet Griffin

Email: janctiarncsmichacl@email com

Email: jlg@kempjones.com

Spencer Gunnerson

Email: 5. gunnersoniwkempiones.com

Attorneys for Michael Doiron & MacDonald Highlands Realty, LLC

/s/ Jacqueline Martinez
Employce of The Firm, P.C.
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1055 WHITNEY RANCH DRIVE, SUITE 110

HOWARD KIM & ASSOCIATES

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301
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ELECTRONICALLY SERVED
03/10/2015 10:39:15 AM

KAREN L. HANKS, EsQ.
Nevada Bar No. 009578
Email: karen@hkimlaw.com
HOWARD KIM & ASSOCIATES
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

THE FREDRIC AND BARBARA Case No. A-13-689113-C
ROSENBERG LIVING TRUST,

Plaintiff, Dept. No. I

VS

BANK OF AMERICA, N.A.; BAC P{,O Ab PLAINTIFF’S NINTH SUPPLEMENTAL
LOANS SERVICING, LP, a foreign limited NRCP 16.1 DISCLOSURES

partnership; DRAGONRIDGE PROPERTIES,
LLC; DRAGONRIDGE GOLF CLUB, INC,,
1s a Nevada corporation; MACDONALD
PROPERTIES, LTD., a Nevada corporation;
MACDONALD HIGHLANDS REALTY,
LLC, a Nevada limited liability company;
MICHAEL DOIRON, an individual;
SAHAHIN SHANE MALEK, an individual;
REAL PROPERTIES MANAGEMENT
GROUP, INC., a Nevada corporation; DOES 1
through X; and ROE CORPORATIONS I

through X, inclusive,

Defendants.
All related Claims.

Plaintiff The Fredric and Barbara Rds_é_nberg Living Trust (“Rosenbefg Living Trust”j, N

hereby submits its Ninth Supplemental NRCP 16.1 Disclosure (additions in bold).
11/
/1/
/1]

11/
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L.

LIST OF WITNESSES PROVIDED BY ROSENBERG LIVING TRUST:

Based on the information currently available to Rosenberg Living Trust, the following

individuals are 1dentified as potential witnesses:

1.

30(b)(6) Person Most Knowledgeable for

The Fredric and Barbara Rosenberg Living Trust
¢/o Howard Kim and Associates

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

This person is expected to testify regarding facts and circumstances related to the
claims and issues raised in this case.

Barbara Rosenberg

¢/o Howard Kim and Associates
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

This person is expected to testify regarding facts and circumstances related to the
claims and issues raised in this case.

Fredric Rosenberg

c/o Howard Kim and Associates

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

This person is expected to testify regarding facts and circumstances related to the
claims and issues raised in this case.

David Rosenberg

c/o Howard Kim and Associates

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

This person is expected to testify regarding facts and circumstances related to the
claims and issues raised in this case.

30(b)(6) Person Most Knowledgeable for
Bank of America, N.A.

c/o Akerman LLP -

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

This person is expected to testify regarding facts related to the sale of real property.
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6.

10.

30(b)(6) Person Most Knowledgeable for
MacDonald Highlands Realty LLC

c/o Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17% Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to, the sale of real property to plaintiff.

Michael Doiron

c/o Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17% Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the sale of real property to plaintiff.

30(b)(6) Person Most Knowledgeable for
Real Properties Management Group, Inc.
c/o Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17% Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to, design guidelines, noticing regarding
all changes to the common elements and sale of land affecting homeowners
association.

30(b)(6) Person Most Knowledgeable for
MacDonald Highlands Master Association
c/o Leach Johnson Song & Gruchow

8945 W. Russell Road, Suite 330

Las Vegas, Nevada 89148

This person is expected to testify regarding the facts related to the claims and issues

‘raised in this case, including but not limited to, design guidelines, noticing regarding

all changes to the common elements and sale of land affecting homeowners
association.

30(b)(6) Person Most Knowledgeable for

The Foothills at MacDonald Highlands Master Association
c/o Leach Johnson Song & Gruchow

8945 W. Russell Road, Suite 330

Las Vegas, Nevada 89148

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to, design guidelines, noticing regarding
all changes to the common elements and sale of land affecting homeowners
association.

23 -
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11.

12.

13.

14.

15.

Siobhan McGill

Realty One Group

2831 St. Rose Parkway, Suite 100
Henderson, Nevada 89052

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to, the sale of real property to plaintiff.

Shahin Shane Malek

c/o Snell & Wilmer, LLP

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the zoning variances, easement
changes, and the purchase of land from Dragonridge.

Richard C. MacDonald

c/o Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17® Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the zoning variances, easement
changes, easements, and sale of real property.

Paul Bykowski

MacDonald Properties, LTD

c/o Kemp, Jones & Coulthard, LLP

3800 Howard Hughes Parkway, 17% Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the applzcatzons for zoning variances,
easement vacation, and sale of real property. .

Barbara Baird

B2 Development Svcs.

209 S. Stephanie Street #B-128
Henderson, Nevada 89012

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the applications for zoning variances,
easement vacation, related noticing, and sale of real property.
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16. 30(b)(6) Person Most Knowledgeable for
DRFH Ventures, LLC {/k/a/Dragonridge Properties, LLC
c/o Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway, 17% Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the sale of real property, application
Jfor zoning variances, and easement vacation, and sale of golf course.

17. 30(b)(6) Person Most Knowledgeable for
Dragonridge Golf Club, Inc.
c/o Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway, 17® Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to sale of real property, application for
Zoning variances, easement vacation, equity membership rights, and noticing to
members.

18. 30(b)(6) Person Most Knowledgeable for
The City of Henderson
240 Water Street
Henderson, Nevada 89009

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited zoning variances, easement vacation,
noticing and holding meeting(s) regarding zoning variances and vacating easements.

19. Jim Venable
c/o Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the sale of the Rosenberg
Property and the sale of the golf course parcel to Shahin Malek.

20. Joyce Mur
c/0 MacDonald Properties
552 South Stephanie Street
Henderson, Nevada 89012

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the sale of the Rosenberg
Property, and the sale of the golf course parcel to Shahin Malek.
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21.

22,

23.

24.

23.

Lark Lowry

Windemere Prestige Properties

2200 Paseo Verde Parkway, Suite 160
Henderson, NV 89052

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the rezoning of the golf
course parcel and the sale, transfer, or conveyance of the golf course parcel to

Shahin Malek.

Kelli Barrington
R.E.O. Management Services, Inc.

12443 San Jose Blvd., Suite 304
Jacksonville, FLL 32223

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the disposition of the
Rosenberg Property on behalf of Seller.

Lahna Rosenberg
c¢/o Howard Kim and Associates
1055 Whitney Ranch Drive, Suite 110

Henderson, Nevada 89014

This person is expected to testify to the facts related to the claims and issues
raised in this case.

Bob Diamond

2298 Hor1zon Ridge Pkwy, Ste. 114
Henderson NV 89052-2697

This person is expected to testify to the facts related to the claims and issues
raised in this case.

Crystal Maddox

Chicago Title of Nevada, Inc.

7201 W. Lake Mead Blvd., Suite 101
Las Vegas, Nevada 89128

This person is expected to testify regarding the facts related to the claims and
issues raised in this case.
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26.

27.

28.

29.

30.

John Fontana, President, CEO

Real Estate Owned Management Services, Inc.
324 Elm St., Suite 105-B

Monroe, CT 06468

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the disposition of the
Rosenberg Property on behalf of Seller.

Elena L. Escobar

R.E.O. Management Services, Inc.
324 Elm St., Suite 105B

Monroe, CT 06468

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the disposition of the
Rosenberg Property on behalf of Seller.

Lisa Verino, CLA

R.E.O. Management Services, Inc.
12443 San Jose Blvd., Suite 304
Jacksonville, FL 32223

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the disposition of the
Rosenberg Property on behalf of Seller.

Terry Hamblet, Project Manager
Wallace Morris Surveying

5740 S. Arville St., Suite 206
Las Vegas, NV 89118

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the rezoning, sale, and
transfer of the golf course parcel to Shahin Malek.

Robin Bryant, Escrow Officer

Nevada Title Company

701 N. Green Valley Parkway, Suite 120
Henderson, NV 89074

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the rezoning, sale, and
transfer of the golf course parcel to Shahin Malek.

JA 1478




1055 WHITNEY RANCH DRIVE, SUITE 110

HOWARD KIM & ASSOCIATES

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

4~

e e < . I = ) S

10
11
12
13
14
15
16
17
18
19
20

21

929

23
24
25
26
27
28

31.

32.

33.

34.

35.

Connie [Last Name Unknown]
DragonRidge Country Club
552 S. Stephanie St.
Henderson, NV 89012

This person is expected to testify regarding the facts related to the claims and
issues raised in this case.

Tina Hollingworth, Assistant Vice President
Bank of America, N.A.

c/o Akerman LLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not to Seller’s disclosures and the sale of
the Rosenberg Property on behalf of Seller.

Mark Rumfield, Asset Manager
Bank of America, N.A.

c/o Akerman LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the sale of the Rosenberg
Property and documents he signed on behalf of Seller Bank of America.

Tyler Jones
Address Unknown

This person is expected to testify regarding the facts related to the claims and
issues raised in this case, including but not limited to the rezoning of the golf
course parcel, the sale, transfer, or conveyance of the golf course parcel to Shahin
Malek, and any “approved plans” affecting that parcel.

Robert W. Meissner

Realty One Group

2831 St. Rose Parkway, Ste. 100
Henderson, Nevada 89052

This person is expected to testify regarding the facts related to the claims and
issues raised in this case.
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36. 30(b)(6) Person Most Knowledgeable for
Chubb Personal Insurance
2155 W. Pinnacle Peak Road, Suite 100
Phoemx, Arizona 85027

This person is expected to testify regarding the valuation of the subject property.

37. 30(b)(6) Person Most Knowledgeable for
FHP Ventures {/k/a The Foothills Partners
c/o Kemp, Jones & Coulthard, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

This person is expected to testify regarding the facts related to the claims and issues
raised in this case, including but not limited to the applications for zoning variances,
easement vacation, related noticing, and sale of real property.

38. Peter Bernhard, Esq.
Kaempfer Crowell
8345 West Sunset Road, Ste 250
Las Vegas, NV 89113
702-792-7000

This person is expected to testify regarding the facts relating to the filing of the
lis pendens for the limited purpose of defending the malice element of Defendant
Malek’s claim for slander of title. Plaintiff does not believe any attorney-client
privileged communications need to be disclosed from this witness in order for this
witness to testify. Plaintiff, however, acknowledges the Court may have to determine
whether the at-issue waiver doctrine applies to the extent any party seeks the
disclosure of attorney-client privileged communications regarding the limited issue of
the lis pendens and Plaintiff’s defense of the malice element of Defendant Malek’s
slander of title claim.

39. Any other witness disclosed by another party to this litigation.

__________ . Rosenberg Living Trust specifically reserves the right to supplement this disclosure to add

relevant witnesses, 1f subsequent information and investigation so warrant.

1I. LIST OF DOCUMENTS PROVIDED BY ROSENBERG LIVING TRUST

Based on information reasonably available, Rosenberg Living Trust identifies the
following documents and other exhibits that are relevant to the issues set out in the Complaint and

Defendants’ Answers and Counter-Claims 1n this action:

1. Amendment to Master Declaration of Covenants, Conditions and Restrictions
for the Foothills at MacDonald Ranch [PLTF1]
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10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Photographs and Maps [PLTF100]

Foreclosure Mediation Certificate, Instrument # 201107250001678 [PLTF104]
City Council Agenda Item Information [PLTF105]

City of Henderson Application Form [PLTF138]

City of Henderson City Council Minutes: Regular Meeting [PLTF160]

Clark County Real Property General Information Sheet: Shahin Shane Malek
[PLTF167]

Deed of Trust, Instrument #200703220002409 [PLTF16§]
Foreclosure Deed, Instrument #201210240002007 [PLTF189]

Grant, Bargain, Sale Deed, Instrument #201208100002353 [PLTF192]

Grant, Bargain, Sale Deed, Instrument #201305150002010 [PLTF196
Assessor’s Map and General Information [PLTF198]

MacDonald highlands Notices List [PLTF202]

Community Design Guidelines [PLTF216]

Grant, Bargain, Sale Deed, Instrument #201306260005003 [PLTF21§]
Residential Ownership Information Sheet [PLTF223]

Aerial Maps [PLTF225]

Master Declaration of Covenants, Conditions and Restrictions for the Foothills
at Macdonald Ranch [PLTF238]

Notice of Breach and Default and of Election to Cause Sale of Real Property
Under Deed of Trust, Instrument #201007130000931 [PLTF412]

Notice of Claim of Lien, Instrument #201210010005628 [PLTEF415]
Notice of Foreclosure Sale, Instrument #201206170001647 [PLTF416]

Notice of Private Transfer Fee Obligation, Instrument #20120730000312
[PLTF420]

Notice of Rescission, Instrument #201203190000039 [PLTF422]

Notice of Trustee’s Sale, Instrument #201107250001679 [PLTF424]

- Notice of Claim of Lien, Instrument #201111290001008 [PLTF426]

~ 10 -
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42,

43,

44.

45.

46.

Recorded Documents List [PLTF427]

Seller’s Real Property Disclosure Form [PLTEF433]

Substitution of Trustee, Instrument #201010070003936 [PLTF437]
Tentative Map for MacDonald Highlands [PLTF438]

MacDonald Highlands Justification Letter [PLTF440]

Trustee’s Deed Upon Sale, Instrument #201101250003262 [PLTF442]
Vacation Application Form [PLTF4435]

Documents produced by City of Henderson [PLTF452 — PLTF2181]

Documents produced by Greater Las Vegas Association of REALTORS
(GLVAR) [PLTF2182 — PLTF2388]

Documents produced by Foothills at MacDonald Ranch Master Homeowners
Association via Real Property Management Group [PLTF2389 — PLTF3222]

MacDonald Highland Property Brochure [PLL.TF3223 — PLTF3261]
MacDonald Highland Property Marketing DVD

Email correspondence [PLTF3262 — PLTE3374]

Documents received from Chicago Title [PLTF3375—PLTF3496]
Home Inspection Report [PLTF3497—PLTF3565]

Exterior Home Appraisal Report [PLTF3566—PLTF35382]

Recorded documents for parcel numbers 178-27-214-005, 178-27-317-010, 178-
28-521-001 [PLTF3583 — PLTF3684]

Documents received from Wallace-Morris Surveying, Inc. pursuant to subpoena
[PLTF3685 —PLTF37635]

Documents received from Nevada Title pursuant to subpoena [PLTEF3766 —
PLTF6369]

Documents received from B2 Development Services pursuant to subpoena
[PLTF6370 — PLTF6423]

Documents received from DRFH Ventures, LLC, Dragonridge Golf Club, Inc.,
Richard MacDonald and Affidavit of Custodian of Records for B2 Dev. Sves. to
subpoenas [PLTF6424 — PLTF6912]

~ 1] -
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47.

48.

49.

50.

S51.

52.

Documents received from R.E.O. Management to subpoena [PLTF6913 —
PLTF10493]

Documents received from U.S Bank, N.A. to subpoena [PLTF10494 -
PLTF10506]

Restricted Appraisal 594 & 598 Lairmont [PLTF10507 — 10514], attached
hereto.

Documents Contained in Governing Documents Binder provided by Seller
[PLTF10515 — 10743}, attached hereto.

MacDonald Highlands Design Guidelines [PLTF 10744-11149] (available for
copying due to size)

Residential Disclosure Guide [PLTF 11150-11180]

Rosenberg Living Trust specifically reserves the right to supplement this disclosure to add

relevant documents, if subsequent information and investigation so warrant.

I11.

COMPUTATION OF DAMAGES

In addition to the injunctive relief Rosenberg Living Trust estimates its damages as follows:

IV.

. Cost to replace home if injunctive relief is not obtained, including lot of similar size:

approximately $4,320,500

Attorneys fees and costs for Kaempfer Crowell Renshaw Gronauer & Fiorentino:
$46,447.22

. Attorney’s fees and costs to date for Howard Kim & Associates: in excess of

$300,000.

External Detrimental Condition Damages: in excess of $750,000-$1,000,000
INSURANCE

Rosenberg Living Trust is unaware of any policy of insurance is likely to be called upon

to satisfy the claims raised in this action other than the policy disclosed by MacDonald Highlands

Realty, LLC.

_12 -
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Rosenberg Living Trust specifically reserves the right to supplement this disclosure to add

relevant documents, if subsequent information and investigation so warrant.

DATED this | (f%day of March, 2015.
HOWARD KIM & ASSOCIATES

<

KAREN L. HANKS EsQ.

Nevada Bar No. 009578

E-mail: karen@hkimlaw.com

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for Plaintiff

- 13 -

JA 1484




HENDERSON, NEVADA 89014
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HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

22
23
24
25
26
27
28

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this | ¢f%day of March, 2015, pursuant to NRCP 5(b), I e-

served via the Eighth Judicial District Court electronic service system the foregoing

PLAINTIFF’S NINTH SUPPLEMENTAL NRCP 16.1 DISCLOSURE to the following

parties:

| Akerman Las Vegas Offlce

Attorneys for Bank of America, N.A.

Contact
Preston P Rezae 2, Esq.
Ryan E. Alexander"' =5q.

I

Attomeys for Shakm Shane Malek

/s/ Karen L. Hanks
An Employee of Howard Kim & Associates

- 14 -
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Electronically Filed
05/11/2015 03:11:52 PM

RPLY | i k,ﬁ..ww—

KAREN L. HANKS, EsQ.

Nevada Bar No. 009578 : CLERK OF THE COURT
E-mail: karen@hkimlaw.com
MELISSA BARISHMAN, ESQ.

Nevada Bar No. 12935

E-mail: melissa@hkimlaw.com
HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDRIC AND BARBARA Case No. A-13-689113-C
ROSENBERG LIVING TRUST,
Dept. No. I
Plaintiff,

PLAINTIFF’S REPLY TO MALEK’S
V8. OPPOSITION TO MOTION FOR

SUMMARY JUDGMENT
BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company; MICHAEL DOIRON, an
individual; SHAHIN SHANE MALEK, an
individual; PAUL BYKOWSKI, an
individual; THE FOOTHILLS AT
MACDONDALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS, a
Limited Partnerships; DOES I through X; and
ROE CORPORATIONS I through X,
inclusive,

Defendants.

Plaintiff, THE FREDRIC AND BARBARA ROSENBERG LIVING TRUST, by and through its
counsel] of record, HOWARD KIM & ASSOCIATES, hereby replies to the Opposition to Motion for

Summary Judgment filed by Defendant Malek.

Dnra 1 ~F7
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This Reply is made and based upon the pleadings and papers already on file herein, the following
Memorandum of Points and Authorities, the Declaration of Karen L. Hanks, and any argument allowed

by the Court at the hearing of this matter.

DATED this //7 ay of May, 2015.

Respectfully submitted by:
HOWARD KIM & ASSOCIATES

B LU

Karen L. Hanks, Esq.
Nevada Bar No. 009578
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff,
The Fredric and Barbara Rosenberg Living Trust

MEMORANDUM OF POINTS AND AUTHORITIES

Malek’s Opposition is premised on a major flaw: that the lis pendens recorded by the Rosenberg
Trust was false. The Rosenberg Trust disputes that the lis pendens was false. A lis pendens or notice of
pending action, “provides constructive notice to the world that a dispute involving real property is

ongoing.” Weddell v. H20, Inc., 271 P.3d 743, 751 (Nev. 2012) citing NRS 14.010(3). The Rosenberg

Trust has alleged that a restrictive covenant, which affects title, exists over the golf parcel sold to Malek.
As such, the Rosenberg Trust recorded the lis pendens to give the world notice that it disputed the title
to the golf parcel. Even though this Court expunged the lis pendens, this does not automatically establish
that the lis pendens was false. Nevertheless, for purposes of its Motion, the Rosenberg Trust focused on
the other two elements of Malek’s slander of title claim because there can be no doubt that the Rosenberg
Trust acted in good faith and Malek has not established any damages.

With respect to the malice element, Malek still has not shown any evidence of “reckless
disregard” on the part of the Rosenberg Trust. Not only does the advice of counsel negate malice, but

“where a [party] has reasonable grounds for belief in his claim, he has not acted with malice.” Rowland

Dana D ~AF7
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v. Lepire, 99 Nev. 308, 313, 662 P.2d 1332, 1335 (1983), citing Merchants Nat. Bank of Mobile v,
Steiner, 404 So.2d 14 (Ala. 1981); Whildin v. Kovacs, 403 N.E.2d 694 (Ill.App.Ct. 1980). The

Rosenberg Trusts’ answers to written discovery, Barbara Rosenberg’s testimony and the declaration of
Peter Bernhard, Esq., all show that there was no malice on the part of the Rosenberg Trust in recording
the lis pendens. Malek wrongfully claims that Barbara Rosenberg’s experience as a real estate agent
means she should have had sufficient knowledge regarding the effect of a lis penedens, a legal
mechanism often recorded by lawyers, not a mechanism recorded by real estate agents. Nothing in
Barbara’s testimony suggests she acted with malice. Instead, she reasonably believed the lis pendens
would prevent Malek from building, but this is exactly what the Rosenberg Trust was seeking by way
of this lawsuit i.e. to enforce the restrictive covenant which mandates that the golf parcel remain part of
the golf course. As such, it is perfectly reasonable that Barbara, a non-lawyer, would believe that a lis
pendens would protect this interest. Regardless of whether this was right, this does not amount to malice.
Malek has offered no evidence whatsoever that the Rosenberg Trust acted with “reckless disregard.”
But in the end, the recording of the lis pendens was done at the advice of counsel, and Peter

Bernhard has been practicing since 1975 or 40 years. But Malek wants this Court to believe that Barbara,

‘as a real estate agent, in California no less, knew better than her seasoned, Nevada attorney on whether |

a lis pendens should be recorded. The Rosenberg Trust is entitled to rely on the advice of counsel, and
as Mr. Bernhard’s declaration evidences, he too recorded the lis pendens on a good faith belief that it
was proper under Nevada law.

Contrary to Malek’s contention, Mr. Bernhard’s declaration is admissible, and Malek was not
deprived of any discovery. Mr. Bernhard, and his firm, represented the Rosenberg Trust in this matter
as early as September 2013 when the Complaint was filed. Undersigned counsel did not substitute in as
counsel until January 21, 2014. As such, it is not as if Mr. Bernhard was an attorney unknown to Malek,
and operating behind the scenes. Because he was the attorney who recorded the lis pendens, Malek
could have deposed him irrespective of when the Rosenberg Trust disclosed him as a witness. Malek
chose not to, to his own detriment. Additionally, the declaration of Mr. Bernhard was offered to show
the expected testimony of Mr. Bernhard, and that in light of this testimony no genuine issues of material

fact exists regarding the element of malice. Malek cannot fail to adequately

Dama T ~AF7
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“work up” his claim, which he bears the burden to prove, and then cry foul when testimony 1s offered
showing no genuine issue of material fact exists. Malek further had notice as early as February 11, 2015,
when the Rosenberg Trust served its Answers to Interrogatories that the lis pendens was filed on the
advice of counsel. Still, Malek did not choose to depose the Rosenberg Trust’s attorneys.

Additionally, the fact that Barbara did not date the declaration page, is harmless error and does

not render the Interrogatory responses void. Hearn v. Howard, 99 Cal.Rptr.3d 642, 652 (Cal.Ct.App.

2009) citing People v. Flores, 44 Cal.Rptr.2d 585 (Cal.Ct.App. 1995) (noting that “courts have held

procedural or technical errors [under § 2015.5 to be harmless].”). See also, Hirschman v. Saxon, 54

Cal.Rptr. 767 (Cal.Ct.App. 1966) (finding no need to determine effect of undated declaration, a technical
defect under section 2015.5).!
In short, with regard to the malice element, this case is at the dispositive motion phase. Malek

must “do more than simply show that there is some metaphysical doubt” as to the operative facts in order

to avoid summary judgment. Woods v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005)

citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348 (1986).

Malek has provided no evidence that creates a genuine issue of material fact as to malice. His entire
Opposttion to the malice element is premised on the innocuous statement By Barbara that she believed
the lis pendens would avoid any building by Malek on the golf parcel. Of course, Malek ignores the full
picture, but even so, this one statement does not prove malice.

Finally, Malek still has offered no evidence of special damages as a direct result of the lis
pendens. The Nevada Supreme Court has held that attorney’s fees are special damages, énd special
damages must be specially pleaded under NRCP 9(g) and “préved by competent evidence just as any

other element of damages.” Sandy Valley Associates v. Sky Ranch Estates Owners Ass’n, 117 Nev.

948, 956-57, 35 P.3d 964, 969 (2001); Horgan v. Felton, 123 Nev. 577, 586, 170 P.3d 982, 988 (2007).

The Sandy Valley Court also held that the “mention of attorneys fees in a complaint’s general prayer

for relief is insufficient to meet this requirement.” Id. at 957. Contrary to Malek’s contention, these

holdings were not made in dicta.

I Section 2015.5 mirrors NRS 53.045.

Parna A ~AF7T
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Under Sandy Valley, Malek’s claim that he alleged damages in excess of $10,000, and therefore

has met his burden is contrary to Nevada law. Even Malek’s Fourth Supplement (which was never
served on Plaintiff)? is contrary to Nevada law, because it does not include any competent evidence i.e.
billing records, to support the claimed amount. In fact, it is hard to imagine that Malek spent $45,000
for one motion to expunge. Malek cannot come to trial, and merely claim he incurred $45,000 without
any documentary support. This is no different than a personal injury plaintiff claiming thousands of
dollars in medical expenses without any proof. Particularly concerning is Malek’s statement that his
fees “continue to grow.” This statement suggests that Malek is including his attorneys fees for more
than just the removal of the lis pendens, but under Nevada law this is all he would be entitled to if he
prevailed on his claim. He is not entitled to all his fees in defending against the Rosenberg Trust’s
request for injunctive relief. This is why competent evidence is required for special damages.
Additionally, Malek’s suggestion that the Rosenberg Trust’s decision not to file a motion to
dismiss somehow means his failure to establish his damages is not significant makes no sense. Damages
is an element of a slander of title claim. If a party fails to establish even one element if his claim, the
claim fails as a matter of law. The Rosenberg Trust does not bear the burden of proof on Malek’s claim;
instead, he bears the burden to establish damages, and his failure to do so justifies summary judgment
in favor of the Rosenberg Trust. It is astounding that even in light of a motion for summary judgment,
Malek still has not produced any evidence of his alleged special damages. This is not to say that the
Rosenberg Trust would not have objected, but as it stands now, there is absolutely no evidence to
support Malek’s claimed attorney’s fees. As such, summary judgment in favor of the Rosenberg Trust
is appropriate.
//
//
//
//

2 Malek never served his Fourth Supplemental Disclosures on Plaintiff. On March 16, 2015 Malek’s counsel emailed
undersigned counsel explaining difficulties he was having with Wiznet. Having not received the Disclosure by March 19,
2015, undersigned counsel emailed Malek’s counsel and explained she still never received service of the Fourth Supplement
and never consented to service by email. Still, Malek’s counsel never served the Fourth Supplement. See Declaration of
Karen L. Hanks attached hereto as Exhibit 1.

Darca & ~Ff7
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Because no genuine issues of material fact exist regarding malice or damages, the Rosenberg
Trust respectfully requests this Court enter summary judgment in its favor and against Defendant Malek

on Malek’s claim for slander of title.

DATED this //7*day of May, 2015.

Respectfully submitted by:
HOWARD KIM & ASSOCIATES

B LA

Karen L. Hanks, Esq.
Nevada Bar No. 009578
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff,
The Fredric and Barbara Rosenberg Living Trust

DPnara £ ~F77
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CERTIFICATE OF SERVICE

I hereby certify that on the // %day of May, 2015, pursuant to NRCP 5(b), I served via the

Eighth Judicial District Court electronic service system the foregoing REPLY TO MALEK'S

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT to the following parties:

Akerman LLP

Name Email Select
.
Akerman Las Vegas Office a anlas@akerman.co F’
Natalie L. Winslow, Esq. atalie.winslow@akerman. v
Steven G. Shevorski, Esq. n.shev a s i l'~7

Kemp, Jones & Coulthard

@kempjones.com

o

Name Email Select
J. Randall Jones {ri@kempjones.com =& F""
Janet Griffin janetjamesmichael@amail.com i v
Janet Griffin la@kempiones.co 4
Matthew Carter m.carter@kempjones.com = o
Sandy Sell s.sell@kempjones.com = v
Spencer Gunnerson gunnerson@kempiones.co ™ r';"

freery

The Firm
Name
Jay M. DeVoy

fjg%/l JM)

Alﬁ Em onegof Howard Kim & Associates
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DECLARATION OF KAREN L. HANKS, ESQ. IN SUPPORT OF PLAINTIFF’S REPLY TO
MALEK’S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

I, Karen L. Hanks, Esq., hereby declare as follows:

1. I am an attorney licensed in Nevada, and represent Plaintiff, The Frederic and Barbara
Rosenberg Living Trust, in the matter styled The Frederic and Barbara Rosenberg Living Trust v.
Bank of America, N.A., et al., Case No. A-13-689113.

2. Malek never served his Fourth Supplemental Disclosures on Plaintiff. Even the copy
attached to his Opposition bears no service stamp.

3. On March 16, 2015 Malek’s counsel emailed me explaining difficulties he was having
with Wiznet, and he attached a copy of the Fourth Supplement.

4. Having not received proper service of the Fourth Supplement by March 19, 2015, I
emailed Malek’s counsel and explained I still had not received service of the Fourth Supplement. I also
explained that I never consented to service by email, and reserved my right to object at a later date if
determined that was necessary. A true and correct copy of the March 19, 2015 email is attached hereto.

5. I recall that Malek’s counsel responded to my March 19, 2015 email, but could not
locate this email, and I do not recall the substance of the email.

7. To date, I have not received service of the Fourth Supplement.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT.

Dated this /{T%ay of May, 2015.

Boee LAA

KAREN L. HANKS, ESQ.

Dara 1 AF1
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karen@hkimlaw.com

From: karen@hkimlaw.com

Sent: Thursday, March 19, 2015 9:59 AM

To: Jay DeVoy; Spencer Gunnerson; steven.shevorski@akerman.com;
Darren.Brenner@akerman.com

Cc: Preston Rezaee; Sarah Chavez

Subject: RE: Rosenberg v. BoA et al. - Defendant Shahin Shane Malek's Fourth Supplemental
Disclosures

Jay,

| never received service of this document. We have not consented to service by email. As such, | reserve the right to file
a motion in limine on this disclosure if | deem it necessary.

If you have a Wizent verification that it was served, please forward.

Karen L. Hanks, Esq.

Howard Kim & Associates

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: 702-485-3300

Facsimile: 702-485-3301

From: Jay DeVoy [mailto:jay@thefirm-lv.com]

Sent: Monday, March 16, 2015 6:18 PM

To: karen@hkimlaw.com; Spencer Gunnerson; steven.shevorski@akerman.com; Darren.Brenner@akerman.com
Cc: Preston Rezaee; Sarah Chavez |

Subject: Rosenberg v. BoA et al. - Defendant Shahin Shane Malek's Fourth Supplemental Disclosures

All,

I have attached Mr. Malek's fourth supplemental disclosures to this e-mail. It is my understanding that they are
in the e-file queue and will be served by the court's electronic service system in due course. In order to ensure
everyone receives these on the discovery deadline, I am supplying them now. Please let me know if you have
any questions, and I thank you in advance for your cooperation.

Jay

Jay DeVoy, of Counsel

THE FIRM, P.C.

200 E. Charleston Blvd.

Las Vegas, NV 89104

Tel: (702) 222-FIRM (3476)
Fax: (702) 252-FIRM (3476)
www.TheFirm-LV.com
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J. RANDALL JONES, ESQ. (#1927)

r.jones@kempjones.com

SPENCER H. GUNNERSON, ESQ. (#8810)

s.gunnerson@kempjones.com

MATTHEW S. CARTER, ESQ. (#9524) Electronically Filed
m.carter@kempjones.com 05/11/2015 03:52:56 PM

KEMP, JONES & }?OUL{HARI), IHLP
3800 Howard Hughes Parkway, 17th Flr. .

Las Vegas, Nevada 89169 %—“ b _%g,, e
Telephone: (702) 385-6000

F&CSImile. (702) 385"6001 CLERK OF THE COURT

“ Attorneys for Defendants

MacDonald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,
A Nevada Limited Partnership
DISTRICT COURT

CLARK COUNTY, NEVADA

THE FREDRIC AND BARBARA Case No.: A-13-689113-C

ROSENBERG LIVING TRUST, Dept. No.: 1
Plaintiff,
ERRATA TO MOTION FOR
VS. SUMMARY JUDGMENT

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company; MICHAEL DOIRON, an
individual; SHAHIN SHANE MALEK, an | Date of Hearing: May 19, 2015
individual; PAUL BYKOWSKI, an Time of Hearing: 9:00 a.m.
individual; THE FOOTHILLS AT
MACDONALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS,
a Nevada limited partnership; DOES 1
through X, inclusive; ROE
CORPORATIONS I through X, inclusive,

bbb
Sy

Defendants.

Defendants MacDonald Highlands Realty, LLC, Michael Doiron and FHP Ventures,

A Nevada Limited Partnership (sued as “The Foothills Partners™), by and through its counsel

of record, hereby submits its Errata to Motion for Summary Judgment. Defendants” Motion
for Summary Judgment filed on April 16, 2015 erroneously attached an Addendum No. 1 to

Purchase Agreement as Exhibit H. Defendant hereby files this Errata to Motion for
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Summary Judgment attaching the true and correct copy of the Real Estate Purchase
Addendum that was intended and understood to be the true Exhibit H as alleged in the

motion and conceded in the Opposition as Exhibit H.
DATED this _11" day of May, 2015.
Respectfully submitted by:

/s/ Matthew S. Carter
J. Randall Jones, Esq. (#1927)
Spencer H. Gunnerson, Esq. (#8810)
Matthew S. Carter, Esq. (#9524)
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Attorneys for Defendants
MacDonald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,
A Nevada Limited Partnership

| CERTIFICATE OF SERVICE
I hereby certify that on the _11® _day of May, 2015, pursuant to NRCP 5(b), [ e-

served via the Eighth Judicial District Court electronic service system the foregoing

ERRATA TO MOTION FOR SUMMARY JUDGMENT to all parties on the e-service

list.

/s/ Pamela Montgomery
An employee of Kemp, Jones & Coulthard
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SHAHIN SHANE MALEK
DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDERIC AND BARBARA ) CASE NO.: A-13-689113-C
ROSENBERG LIVING TRUST, ) DEPT NO.: 1
)
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VS. )

)
BANK OF AMERICA, N.A.; BAC HOME) DEFENDANT SHAHIN SHANE

LOANS SERVICING, LP, a foreign limited) MALEK’S REPLY IN SUPPORT OF
partnership;, MACDONALD HIGHLANDS) MOTION FOR SUMMARY JUDGMENT
REALTY, LLC, a Nevada limited hability)

company; MICHAEL DOIRON, an individual;)

SHAHIN SHANE MALEK, an individual;)

PAUL BYKOWSKI, an individual, THE)

FOOTHILLS AT MACDONALD RANCH)
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liability = company; THE  FOOTHILLS)

PARTNERS, a Nevada limited partnership;)

DOES 1 through X, inclusive; and ROE)

BUSINESS ENTITY I through XX, inclusive, )

)
)
)
)

Defendants.

I. Introduction

The Trust attempts to refute Malek’s arguments by erecting one straw man 1n their place and
deftly knocking 1t down. To do this, the Trust ignores its own claims in this case, and instead focuses
on how Malek’s conduct violates an implied restrictive covenant that it presumes to exist over the Golf

Parcel. In doing so, the Trust answers a question no one asked; it proposes a solution to a problem that
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docs not cxist. Much as how Trust cannot dictatc Malck’s right to use his property, it cannot redefine
his arguments into those it finds most convenient.
The Trust has lost the plot of its own case. Its Opposition blurs its four claims against Malek

into one essay about implied restrictive covenants, and fails for the following reasons:

» Contrary to the Trust’s claims, Nevada has repudiated implied restrictive covenants for
view, privacy, and light — all of which the Trust has identified as its sole concerns in
this case;

« Skipping to its conclusion, the Trust assumes that an implied restrictive covenant runs
throughout MacDonald Highlands and grounds its arguments from that position, but
never sets forth how one arose and what its scope may be; and

» The Trust’s principal argument for an implied restrictive covenant is that the Trust
thought one existed — yet does not introduce any evidence supporting that contention.

The Trust’s latest argument is that it is protecting the Dragonridge golf course from changing
its character or use. This new theory of the casc is especially curious because Barbara Rosenberg, who
by all appearances 1s specarhecading this litigation for the Trust, does not even play golf. (Dcp. of B.
Roscenberg at 189:23-190:21) Whatever post hoc rationalization the Trust wishes to give, it has
repeatedly stated that its concern over Malek’s construction 1s that it will affect the light, view, and
privacy of 590 Lairmont. (MSOF 88, 89, 90, 118) Thesc concerns do not create an implied restrictive
covenant.,

In sum, the Trust believes that its $2.3 million purchase of 590 Lairmont not only bought that
property, but the right to dictate its neighbors use of their property as well. Despite the trustees’ efforts
to portray themsclves as a hardscrabble success story that has finally arrived m a prestigious
community, 590 Lairmont is only onc of many propertics owned by the Trust and its trustecs. (MSOF
52) The Trust knows, or should know, that its property rights do not allow 1t to dictatc Malck’s usc of
his property. This Court should grant Malek’s Motion for Summary Judgment and affirm this
fundamental tenct of Nevada law,

I1. Statement of Relevant Facts

The Trust’s Statement of Facts largely aligns with those advanced by Mr. Malek. The Trust’s

characterization of certain facts is inadequate, as sct forth below. However, the resolution of these

charactcrizations with the facts on record 1s consistent with the facts sct forth in Malck’s motion.
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First, the Trust states that the Golf Parcel was “part of the in-bound play for the 9™ hole.” Yet,
it cites to portions of Richard MacDonald’s deposition that do not statc whether or not the Golf Parcel
18 out-of-bounds. (Opp. Exh. A-5 at 30:7-8, 61:16-25, 62:8-13) Simultancously, Malek has submitted
cvidence that the Golf Parcel was out-of-bounds. (MSOF 13)

Second, the Trust’s contention that Bank of America “denied” receiving notice of the Golf
Parcel’s re-zoning is inaccurate. (Opp. at 5:20-21) Instcad, Bank of America stated that it had no
records of lecarning about the Golf Parcel’s sale, or Malek’s purchase of it, prior to this litigation. (Opp.
Exh. A-9 at 6:21-7:7) During Bank of Amecrica’s deposition its designee confirmed that the
informational meeting’s notice was sent to a valid address for Bank of America (MSOF 50). This is
not a “denifal]” as the Trust claims.

The Trust observes that other property owners have purchased portions of the golf course in the
past, and that the City of Henderson granted Malck’s application to re-zone the Golf Parcel. (Opp. at
6:7-19) 1t also correctly notes that Malek purchased 594 Lairmont and the Golf Parcel subject to any
of the casements that existed on the land. (/d. at 6:20-21) These included requirements that Malck’s
home plans are subject to the Design Review Committee’s approval under its guidelines, and an
cascment for golf balls and golfers retricving their balls from crrant drives. (/d. at 5:9-16)

III. Argument

By misstating Malek’s arguments, the Trust attempts to contort Nevada law to serve its
purposcs and prevent Malek from building his home. The Trust focuses on Nevada’s recognition of
implied restrictive covenants, and analyzes their history with depth that would be appropriate in an
academic journal. That analysis fails to connect with the 1ssues before the Court in this case. The
Trust’s latest attempt to describe its potential loss of light, privacy, and view as preservation of the golf
cours¢ is unavailing, impermissibly clevates form over substance, and smacks of after-the-fact

rationalization.

A. The Trust Takes a Valid Statement of Law and Stretches It Beyond Its Breaking
Point: Nevada Does Recognize Implied Restrictive Covenants, But Not for the
Trust’s Purposes in This Case, and Not for the Reasons the Trust has Articulated.

The question before the Court 1s not whether Nevada recognizes implied restrictive covenants,

but whether the Trust can assert an implied restrictive covenant over Malek’s property to protect its
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view and privacy. Nevada law has pointedly held that the Trust cannot do so. Nevada, like other
states, has “expressly repudiated” implied restrictive covenants for light, view, and privacy. Probasco
v. City of Reno, 85 Nev. 563, 565, 459 P.2d 772, 774 (1969), citing Boyd v. McDonald, 81 Nev. 642,
651,408 P.2d 717, 722 (1965).

In an attempt to circumvent this legal principle, the Trust cites a raft of Nevada precedent, yet
none¢ of it 1s applicable in this case. The Trust cites to Boyd, analogizing the continued usec of a
driveway and patio on necarby land to the concerns over view and privacy repeatedly identified by the
Trust in this casc. However, there are no physical cquivalents of the patio and driveway from Boyd in
this case. Here, the Trust secks only to preserve its view and privacy on the golf course (MSOF &8,
89, 90, 118) — interests the Boyd court expressly held do not support an implied restrictive covenant,
81 Nev. at 651, 408 P.2d at 722.

The Trust goes on to cite Jackson v. Nash for the proposition that Nevada recognizes implied
restrictive covenants as a matter of law. 109 Nev. 1202, 866 P.2d 262 (1993). In that case, the Nevada
Supreme Court upheld the district court’s conclusion that no implied restrictive covenant existed.
Morcover, the Jackson court declined to find an implied casement by necessity that would allow the
plaintiff an appellant to have more convenient access to a roadway. /d. at 1211-1212, 866 P.2d at 269.
Like Boyd, this casc contradicts the Trust’s position.

Despite the Trust’s effort to frame itself as the savior of MacDonald Highlands by enforcing a
putative implied restrictive covenant throughout the community, it has only produced evidence
showing that it secks to preserve 590 Lairmont’s light, view, and privacy from Malck’s construction
(MSOF 88, &9, 90, 118). Its necwly professed motivation for bringing this casc to protect the golf
course dircctly clashes with its own prior testimony. (/d.; Dep. of B. Rosenberg at 189:23-190:21)
However the Trust describes its concerns over view, privacy, and light, they are the Trust’s only
concerns 1n secking an implied restrictive covenant against Malck. They are not a proper basis for the

Court to entertain an implied restrictive covenant over Malek’s property.
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B. The Trust Has Not Shown Nevada Recognizes a Cause of Action for Implied
Restrictive Covenant, or that It has Any Basis for Applying the Doctrine
Offensively.

The Trust cites to no authority showing that Nevada has weaponized the legal doctrine of
implied restrictive covenant into a cause of action. Nor can the Trust do so: No such precedent exists.
The Trust makes no cffort to show that Nevada would recognize a cause of action for implied
restrictive covenant.

The Trust docs not cnact the effort to explain why its claim 1s valid because it cannot do so.
Rather than try in vain to show its claim 1s cognizable under Nevada law, it makes a tremendous leap
of logic: Because Nevada recognizes the legal concept of an implied restrictive covenant, it therefore
recognizes a cause of action for the same. (Opp. at 9:8-10) This is a fallacy, and one that would allow
parties to turn even the most basic legal concepts into causes of action,

The weight of Nevada’s legal tradition weighs against recognizing a new cause of action, such
as onc¢ for an implied restrictive covenant. (See Malek. Mot. for Summary Judgment at 16-20) In
addition to the precedent detailed in Malek’s Motion (id.), the Nevada Supreme Court issued a new
opinion' declining to recognize a new cause of action for tortious discharge in violation of public
policy. Brown v. Eddie World, Inc., 131 Nev. Adv. Op. 19 (2015). Brown rcaffirms the Nevada
Supreme Court’s unwillingness to recognize expanding Nevada law to recognize new causcs of action,
and is instructive to this Court. Consistent with the Nevada Supreme Court’s history of declining to
recognize novel causcs of action, this Court should enter judgment in Malek’s favor on the Trust’s
claim for implied restrictive covenant.

C. The Trust’s Proffered Evidence Does Not Defeat Malek’s Entitlement to Judgment
in His Favor.

Despite Nevada Rule of Civil Procedure 56(¢)’s requirement for the Trust to oppose Malck’s
motion with admissible cvidence, the Trust failed to authenticate a significant amount of the
documents used in support of its motion. Yet, even if this evidence were admissible, it would not

create the negative view easement the Trust seeks to enforce on Malek’s property.

' The Nevada Supreme Court issued its opinion in Brown v. Eddie World, Inc. on April 16, 2015 — the

same day Malck filed his Motion for SummaryPJud%t%et;n[tI
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The evidence the Trust relics on relates only to the trustees’ subjective beliefs at the time they
purchased 590 Lairmont. This evidence does not show the intent of Malck, FHP Ventures, and other
land owners who purchased out-of-bounds portions of the Dragonridge golf course to maintain those
parccls of land as undeveloped desert land in perpetuity. Similarly, the Trust’s attempt to 1dentify a
procedural defect with MacDonald Highland’s merger of the Golf Parcel into 594 Lairmont docs not
create an 1mplied restrictive covenant against Malek. Despite the Trust’s efforts, it cannot show that
an implied restrictive covenant prohibits Malck from developing the Golf Parcel and building his
home.

1. Trust’s Argument Relies on Inadmissible Evidence.

Nevada Rule of Civil Procedure 56(c) requires a movant to attach sworn or certificd copics of
any “‘papers or parts thercof” in support of a motion for summary judgment. Despite its numerous
citations of Exhibit A-6 (the MacDonald Highlands Design Guidelines), Exhibit A-7 (the MacDonald
Highlands Decclaration of Covenants, Conditions and Restrictions), Exhibit A-10 (the Informational
Meeting Notice), and Exhibit A-11 (the City of Henderson’s Notice of Final Action), among other
picces of evidence, the Trust makes no serious cffort to authenticate these exhibits.

Instcad of using deposition testimony for this purpose, the Trust’s counsel relics on an attorney
declaration to authenticate these documents. This 1s insufficient to make the Trust’s putative evidence
admissible. At best, a party attorney’s declaration can render a document “unauthenticated hearsay”™
that cannot support a summary judgment motion. Silver State Intellectual Techs., Inc. v. Garmin Int’l,
Inc., 32 F. Supp. 3d 1155, 1170 (D. Nev. 2014). Generally, “a document cannot be authenticated
merely by an attorney’s declaration stating that the document is true and correct.” Sadeh v. Venetian
Casino Resort, LLC, Casc No. 2:10-cv-02224-KJD-GWF, 2012 U.S. Dist. LEXIS 104777 at *11 (D.
Nev. July 27, 2012), citing Beyene v. Coleman Sec. Services, Inc., 854 F.2d 1179, 1182 (9th Cir.
1988). Without proper authentication, these exhibits are inadmissible and cannot be used to create a
question of material fact in opposition to Malek’s motion. Henry Prods., Inc. v. Tarmu, 114 Nev. 1017,
1019, 967 P.2d 444, 445 (1998) (“[c]vidence introduced 1n support of or opposition to a motion for
summary judgment must be admissible evidence”). To the extent the Trust relics on these pieces of

evidence to dispute Malek’s facts 1n this case, the Court cannot credit those arguments.
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2. The CC&R’s and Design Guidelines, Among Other Evidence, Do Not
Show an Implied Restrictive Covenant That Prohibits Malek from
Building on his Property.

Both Malck and the Trust agree to the language of MacDonald Highlands CC&R’s and its
Design Review Committee’s Design Guidelines. The Trust does not identify anything in either
document that prohibits Malck from building on the Golf Parccl. Morcover, 1t docs not offer any facts
to contradict the Design Review Committee’s approval of Malek’s plans to build his home. (Malck
Statement of Facts (“MSOF”) 97) As the Trust admits, these restrictions have already allowed other
property owners in MacDonald Highlands to acquire out-of-bounds portions of the Dragonridge golf
coursc and add them to their own lots. None of this cvidence leads to the conclusion that there is an
implied restrictive covenant prohibiting Malek from building on the Golf Parcel.

In 1ts Opposition, the Trust discusses the importance of all parties’ intent in establishing an
implied restrictive covenant. (Opp. at 8:15-25) The Trust misses the fact that it 1s the only party with
the intent for the Golf Parcel to remain an out-of-bounds portion of the Dragonridge golf course
indefinitely. The opposite is truc. MacDonald Highlands sold the Golf Parcel to Malck, and sold other
golf course parcels to other owners. This shows MacDonald Highlands, its rclated entitics, Malek,
other purchasers of golf course land, or anyone clse never had the intent for the Golf Parcel to remain
part of the golf course indefinitely.” Similarly, the testimony of Richard MacDonald about the
importance of the golf course to MacDonald Highlands does not establish that out-of-bounds portions
arc prohibited from being sold to adjacent landowners, as they had been since 2004 (Opp. at 6:7-19;
Opp. Exh A-5 at 12:4-20).

The Trust purchased 590 Lairmont as-is, where-is. (MSOF 69, 70) It also purchased the
property subject to the rights and obligations incumbent on it prior to its purchase. Home Builders
Ass’n of Cent. Ariz. v. City of Maricopa, 215 Ariz. 146, 151, 158 P.3d 869, 874 (Ct. App. 2007)
(describing successor-in-interest as having the same rights as the original owner); Augusta Court Co-
Owners’ Ass’n v. Levin, Roth & Kasner, 971 S'W. 119, 126 (Tex. App. 1998) (describing successor-
in-interest as “‘stepping into the shoes” of another). Its intent is not relevant to determining what

implied restrictive covenant existed after FHP Ventures sold the Golf Parcel to Malck (and sold or

* To the contrary, Malek and the MacDonald Highlands entities intended the Golf Parcel to become
part of 594 Lairmont. (See MSOF 13-15)

Page 7 of 11 JA 1524




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

lecased portions of the golf course to scveral others). While the Trust purchased 590 Lairmont subject
to the casements and covenants on that property, a blanket prohibition against the Golf Parcel being

developed into residential property was not among them. The Trust cannot now show that it 1s.

3. The Homeowners Association Board Implicitly Approved Malek’s
Acquisition and Re-Zoning of the Golf Parcel.

Attempting to find a procedural defect in Malck’s acquisition and re-zoning of the Golf Parcel,
the Trust asserts that Malek did not obtain the HOA Board’s approval for a lot line change. (Opp. at
22:2-4) The Trust’s argument relics on an incomplete reading of the relevant section of the CC&R’s
(Opp. Exh. A-7 § 12.9), and ignoring Paul Bykowski and FHP Ventures’ controlling position on the
Homecowners Association (“HOA”) Board. The facts, when fully considered, do not support the
Trust’s argument.

First, the Trust relies on a deliberately narrow reading of Section 12.9 of MacDonald
Highlands® CC&R’s. (Opp. Exh A-7 § 12.9) The very section the Trust cites for the proposition that

Malek required the HOA Board’s prior approval before changing his lot lines goes on to state:”

Decclarant, however [illegible] any transferee of Developmental Rights pursuant to
Section 15.1, hereby expressly reserves the right to subdivide, change the boundary line
of, and replat any Unit(s) or other portion of the Property owned by Declarant or such
transferee. (Opp. Exh. A-7 § 12.9)

The Trust does not reference this language 1n its Opposition. Nor does it include the pages of the
CC&R’s that include Section 15.1, detailing the circumstances where “Developmental Rights” could
be transferred to a third party and not require Board approval to adjust the lot lines. (Opp. Exh. A-7)
By the plain language of Section 12.9, the CC&R’s contemplate lot line changes that do not require the
Board’s written approval.

Second, even if Board approval were necessary, it was implicitly or explicitly obtained from
Paul Bykowski, the Board’s President. (Dep. of P. Bykowski Vol. 1. at 18:21-25) Bykowski’s
deposition testimony does not establish that the Board never gave prior written approval for lot line
changes on Malek’s property — only that he did not know. (Opp. Exh A-12 at 28:22-29:1) Bykowski’s

deposition does establish, though, that FHP Ventures controls the HOA Board, and controlled it

* As best as can be discerned from Opposition Exhibit A-7, which is hardly legible in certain portions.
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throughout the time Malek purchased the Golf Parcel, re-zoned it, and added it to 594 Lairmont.
(Bykowski Dep. Vol. I at 17:6-18:20, 19:1-20:5; MSOF 13-15, 26-27) As Bykowski was instrumental
in this process, FHP Ventures and the Board’s consent to the change of 594 Lairmont’s lot lines should
be obvious. (MSOF 25, 34-35, 98)

Malck followed the required rules for re-zoning and merging the Golf Parcel into 594
Lairmont. The Trust’s attempts to show otherwise arc unavailing, as its own cvidence fails to show
any failurc by Malck to follow the rules. To the contrary, Exhibit A-7 shows that there are
circumstances where FHP Ventures retains the right to make lot line changes without prior approval.
(Opp. Exh. A-7 § 12.9) Despite the many holes in the Trust’s argument, it would not create an implied

ncgative casement over Malck’s property even if it were valid.

D. By Failing to Respond to Malek’s Motion Seeking Summary Judgment on the
Trusts Erroneous Claims for Declaratory and Injunctive Relief, the Trust
Concedes to Malek’s Motion.

In its Opposition, the Trust fails to address the case law demonstrating that its claims for
injunctive and declaratory relief are remedies, rather than causes of action. By failing to oppose these
branches of Malek’s motion, the Trust concedes to their merit. EDCR 2.20(¢); Walls v. Brewster, 112

Nev. 175, 178, 912 P.2d 261, 263 (1996). As such, the Court should enter judgment in Malek’s favor

on those putative claims.

E. The Trust’s Policy Analysis Misrepresents Malek’s Position and the Consequences
of this Litigation Proceeding.

The Trust oversimplifics Malck’s contention about the stakes of this casc. Malck 1s not arguing
that the doctrine of implied restrictive covenants should be abolished, as the Trust claims. The Trust’s
cited precedent 18 inapposite to its argument: Reno v. Matley discusses the benefits of a restrictive
covenant when enforcing its benefits, 79 Nev. 49, 54, 378 P.2d 256, 258-59 (1963), but this casc
enforces a burden on Malek. The Trust’s attempt to justify its trampling of his property rights by
describing it as a “benefit” to the Trust does not change the burdens the Trust seeks to place on Malek
to protect 590 Lairmont’s light, privacy, and view.

This case 1s not broad ecnough to call for repudiating any particular legal doctrine. All the

Court must do to enter judgment in Malek’s favor 1s to apply Nevada’s existing law to the facts of this
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casc. By allowing the Trust to create an implied restrictive covenant over Malek’s property out of its
spcculation and say-so — and for the protection of its light, privacy, and view — contradicts existing
law. Probasco, 85 Nev. at 565, 459 P.2d at 774; Boyd, 81 Nev. at 651, 408 P.2d at 722. If the Trust’s
theory 1s allowed to advance, it welcomes neighbors to subject one another to the costs and
machinations of civil litigation so they may vie for control over another’s land. This very case, and its
ncarly two years of robust litigation among numerous partics over a 1/3-acre parcel of desert land, 1s
evidence that Malek’s concerns are not a hollow warning.
IV.  Conclusion

Despite the Trust’s considerable rescarch on the subject of implied restrictive covenants, its
findings do not conncct with the facts of this case. To the extent the Trust’s evidence is admissible, it
does not contradict Malek’s motion or the evidence in support of it. The facts in this case do not show
any 1mplied restrictive covenant exists, nor has the Trust has advanced a legal theory entitling it to
encumber Malek’s development of his land. The Court should grant Malek’s Motion for Summary
Judgment.

DATED this 12th day of May, 2015.

THE FIRM, P.C.

BY: /8/Jay DeVoy

Preston P. Rezaee, Esq.

Nevada Bar No. 10729

Jay DeVoy, Esq., of counsel

Nevada Bar No. 11950

Sarah Chavez, Esq., of counsel

Nevada Bar No. 11935

200 E. Charleston Blvd.

Las Vegas, NV 89104

Attorneys for Defendant/Counterclaimant
SHAHIN SHANE MALEK

Page 10 of 11 JA 1527




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that one this 12th day of May, 2015, pursuant to NRCP 5(b), I served via the Eighth
Judicial District Court electronic service system and to be placed in the United States Mail, with first
class postage prepaid thereon, and addressed the foregoing REPLY IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT to the following parties:

Howard C. Kim, Esq.

Email: Howard@hkimlaw.com
Diana S. Cline, Esq.

Email: Diana@hkimlaw.com
Jacqueline A. Gilbert, Esq.
Email: Jackie@hkimlaw.com
Attorneys for Plaintiff

Darren Brenner

Email; Darren.brenner@akerman.com
Deb Julien

Email: Debbie.julien@akerman.com
Natalie Winslow

Email; Natalic.winslow(@akerman.com
Attorneys for Bank of America, N.A.

Erica Bennett

Email: E.bennett@kempjones.com

J. Randall Jones

Email: Jrji@kempjones.com

Janet Griffin

Email: janetjamesmichacl@gmail.com

Email: jlgl@kempjones.com

Spencer Gunnerson

Email: S.gunnerson@kempjones.com

Attorneys for Michael Doiron & MacDonald Highlands Realty, LLC

/s/ Jay DeVoy
of counsel to The Firm, P.C.
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189
up until now. Up until now, you have seen

nothing that says the 9th hole is being moved,

right?

A. Nothing has happened vyet.

Q. You are unaware of anything that will
happen to move the 9th hole as of now, correct?

A, I am aware a piece of property has
been bought and there will be changes made.
Q. The piece of property you are talking

about 1s the bare lot, right?

A. What was part of the golf course
before.

Q. I was calling it the bare lot. That
lot has no grass on 1it, correct?

A. Yeah.
Q. And it doesn't have any part of the

green or the fairway on that lot, correct?

A. But it is part of the golf course.

Q. I am asking you a question.

A, Yes.

Q. Am I correct?

A. Uh-huh.

Q. And it does not appear to be any kind

of a water hazard or a sand trap for that hole,

correct?

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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190
A. I am not a golfer. I don't know.
Q. In fact, if you were to view it today,

it appears to be raw desert land; is that

correct?
A. It looks -- yeah, I guess.
Q. You say you are not a golfer. Do you

know if that land is inbounds or out of bounds
for the 9th hole?

A. I don't know.

Q. So 1f that bare lot was out of bounds
for the hole, then wouldn't you agree that
selling that property to Malek would not be a
sale of the 9th hole because it is out of bounds
of the 9th hole?

A. I don't know what he is going to do
there, so I don't know how it is going to affect
the 9th hole. I don't know what they would say
how they would have to reconfigure it based on
what he was doing, so I don't know. You are
asking me will i1t purely stay the way it is. I
have no idea.

Q. That is not what I am asking.

What I am asking is does the sale of
that desert land which may be outside the

out-of-bounds markers for the hole, will that

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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REPORTER'S DECLARATION

STATE OF NEVADA )
) SS.
COUNTY OF CLARK )

I, CINDY L. HUEBNER, Certified Court
Reporter No. 806, declare as follows:

That I reported the taking of the deposition
of the witness, BARBARA ROSENBERG, commencing on
December 8, 2014 at the hour of 1:04 p.m.

That prior to being examined, the witness
was by me duly sworn to testify to the truth,
the whole truth, and nothing but the truth.

During the deposition, the deponent was
advised of the opportunity to read and sign the
deposition transcript under Rule 30, the
original signature page is being forwarded to
Diana Cline, Esg. to obtain the deponent's
signature.

That I thereafter transcribed said shorthand
notes into typewriting and that the typewritten
transcript of said deposition is a complete,
true and accurate transcription of said
shorthand notes taken down at said time.

I further declare that I am not a relative
or employee of counsel of any party involved in
said action, nor a relative or employee of the
parties involved in said action, nor a person
financially interested in the action.

Dated at Las Vegas, Nevada this 22nd day of
December, 2014.

. A e
é/"/’ Z ' e %a_tfi‘i—\_,_ ﬁ“‘i?

Cindy L./Hduébner, CCR 806

CSR ASSOCIATES OF NEVADA

LAS VEGAS, NEVADA (702) 382-5015
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the Laramont property.

MR. GUNNERSON: Objection. Form.
Foundation.
BY MS. CLINE:

Q Do you understand what I am asking?

A Kind of. Are you asking the relationship
between Foothills Partners, the declarant and the
Foothills at MacDonald Ranch Master Association?

Q Correct.

A Yes, I could explain that.

0 Will you?

A Sure.
0 Thank you.
A The MacDonald Highlands project was

originally named the Foothills at MacDonald Ranch. So
sometimes you will hear it referred to as both. For
marketing reasons they changed it to MacDonald
Highlands. But the reason the association is Foothills
at MacDonald Ranch and the developer is Foothills
Partners is because the initial master plan name was
Foothills at MacDonald Ranch.

Foothills Partners was the declarant that
recorded the CC&Rs over the property and established
the Foothills at MacDonald Ranch Master Association to,

I guess, manage the CC&Rs and collect the HOA dues and

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointernational.com IAplat7
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run the association. There is an association manager
that does most of the work, but the Foothills at
MacDonald Ranch Master Association is still developer
controlled, as the declarant appoints three of the
current five members on the board. The association
still votes on everything. But because three of the
five are appointed and not voted, it's technically
developer controlled.

0 Is there a point when it may become
controlled by someone other than the developer?

A Yes.

Q Do you know when that is or what conditions
would need to happen for that to happen?

A I do. I believe there are two conditions.
Either a time, which I am not sure what it is, or at
50 percent of the allotted units, which I believe there
were 2,000. So I think once we pass 1,000 units, the
association gets another elected member and then would
technically have control of the board. I am not
positive, but I believe that is how it works.

Q Okay. Do you have a position within the

homeowners association now?

A Yes.
0 What is that?
A I am the president.

Depo International, LLC
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o) And what are your responsibilities as
president of the association?

A I run the homeowners association meetings. I
am a signature on maps, applications, checks and any
other legal documents.

Q What kind of applications?

A Could be an insurance application. I know I
fill out bank forms.

Q Okay. So, like, when the association 1is
doing business, they might get insurance, they might
get a bank account and you would sign?

A Yes.

Q Is there anything else that you have the

responsibility as a president of the association?

A Exclusively as president or as a member of
the board?
Q Well, let's go with exclusively as president

first, and then we can talk about as member of the
board. How about that?
A Okay. I believe exclusively as president you

mainly run the homeowners association meetings and sign

things.
Q Okay. ©So as a member of the board?
A As a member of the board, I would vote -- or

I don't know if I vote because I am the president. So

Depo International, LLC
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I mostly abstain from the voting. As a member I have
input on the expenditures of the association, the post
orders for the guards, the landscape maintenance. I am
on the Compliance Committee, which is a committee that
reviews any violations and the Modifications Committee.

0 What does a Modifications Committee do?

A The Modifications Committee reviews any
modifications to completed properties within the
community, such as patio covers, paint changes,
landscape changes, pool additions and other
architectural changes to a completed property.

Q Okay. So besides having input on
expenditures, posting orders for the guards,
landscaping for the Compliance Committee and
Modifications Committee, is there anything else that
you have responsibility for as a member of the board?

A I think I may, but I can't recall anything
specific right now.

0 That's okay. If you think of it later, just
let me know. Later if we take a break for lunch and
you think of something over lunch, you can always bring
it back up again, or when we do your deposition as the
30(b)(6) witness for the association, we can talk about
it then.

Can you tell me about the design review

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointernational.com 1Apla/20
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CERTIFICATE OF REPORTER

STATE OF NEVADA )
SS e

COUNTY OF CLARK )

I, Christy L. DeJonker, a duly commissioned
Notary Public, Clark County, State of Nevada, do hereby
certify: That I reported the deposition of Paul
Bykowski, commencing on Wednesday, January 21, 2015, at
10:00 a.m.

That prior to being deposed, the witness was
duly sworn by me to testify to the truth. That I
thereafter transcribed my said shorthand notes into
typewriting and that the typewritten transcript is a
complete, true and accurate transcription of my said
shorthand notes. That review of the transcript was

requested.

I further certify that I am not a relative,
employee or i1ndependent contractor of counsel of any of
the parties; nor a relative, employee or independent
contractor of the parties involved in said action; nor
a person financially interested in the action; nor do I
have any other relationship with any of the parties or
with counsel of any of the parties involved in the
action that may reasonably cause my impartiality to be

questioned.

IN WITNESS WHEREOF, I have set my hand in my
office in the County of Clark, State of Nevada, this

27th day of January, 2015.

@ﬁ mj{:%

CHRISTY N De@PNKEﬁ CCR NO. 691

Depo International, LLC
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J. RANDALL JONES, ESQ. (#1927)

| r.jones@kempjones.com

SPENCER H. GUNNERSON, ESQ. (#8810)
s.gunnerson(@kempjones.com
MATTHEW S. CARTER, ESQ. (#9524)
m.carter@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Flr.
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Attorneys for Defendants

MacDonald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,

A Nevada Limited Partnership

Electronically Filed
05/12/2015 05:06:59 PM

A i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE FREDRIC AND BARBARA
ROSENBERG LIVING TRUST,

Plaintiff,

VS.

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company; MICHAEL DOIRON, an
individual; SHAHIN SHANE MALEK, an
individual; PAUL BYKOWSK], an
individual; THE FOOTHILLS AT
MACDONALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS,
a Nevada limited partnership; DOES I

Case No.: A-13-689113-C
Dept. No.: 1

JUDGMENT

Hearing Date: May 19, 2015

Hearing Time: 9:00 a.m.

through X, inclusive; ROE
CORPORATIONS I through X, inclusive,
Defendants.
I.
INTRODUCTION

REPLY IN SUPPORT OF
MACDONALD REALTY, MICHAEL
DOIRON AND FHP VENTURES’
MOTION FOR SUMMARY

Plaintiff concedes that it signed a real estate Purchase Agreement that contained an

“as-is” provision imposing the duty of due diligence upon it, not the Moving Defendants.
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See Motion at Undisputed Facts 12 and 13 and Opposition at 3:13-15 (conceding the
Motion’s Undisputed Facts 1 through 20). It admits that the Purchase Agreement, read

closely and reviewed by the Rosenbergs, contained a provision that said Plaintiff was not

4} relying on any representation by the broker or its agent, and waived claims relating to those

representations. Undisputed Facts 8 and 13. It admits that the Purchase Agreement provided
that it is Plaintiffs’ responsibility, no one else’s, to determine “whether there [were]
unsatisfactory conditions surrounding or otherwise affecting the Property.” Undisputed Fact
12. Most importantly, perhaps, Plaintiff has no answer to the Nevada Supreme Court’s
pronouncement that a seller or broker’s failure to disclose a condition cannot serve as the
basis for a cause of action unless “the seller knows [1] of facts materially affecting the value
or desirability of the property which are known or accessible only to [the seller] and [2] also
knows that such facts are not known to, or within the reach of the diligent attention and
observation of the buyer.” Mackintosh v. Jack Matthews & Co., 855 P.2d 549, 552 (Nev.
1993).

The Opposition confirms what this Court read in the original motion: Plaintiff does
not have the facts or law to support her claims against the Moving Defendants. Even in the
absence of crystal-clear, unambiguous waivers and other provisions in the Purchase
Agreement, the law as set down by the Nevada Supreme Court makes it clear that Plaintiff
simply does not have a leg on which to stand. While Plaintiff would like for this Court to
focus on what the Moving Defendants knew, when they knew it, and whether it was material
to the sale of the subject property, those questions are irrelevant in light of the conceded
facts: (1) Plaintiff, not Moving Defendants, had the duty of due diligence under the contract
and Nevada law and (2) Plaintiff specifically waived the claims she is trying to pursue
against Moving Defendants. The questions of what the Moving Defendants knew or
whether that knowledge was material is irrelevant to the motion before the Court and
therefore does not constitute a genuine dispute of material fact.

Even if that were not the case, Nevada law has conclusively demonstrated that the

28 I right Plaintiff seeks to enforce simply does not exist. Plaintiff tries to obscure this fact by
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stating that it is not seeking an easement for view, but that is exactly what it wants: a right to
“ be able to stop adjoining property owners from utilizing their property in a certain way so
that her view can be preserved. Plaintiff can use whatever label it likes, but the fact is that

the Supreme Court ruled on this issue back in 1965 in the Boyd v. McDonald case. While

Plaintiff wants to argue that Boyd actually supports its position, it should be noted that the
casement in Boyd was one for physical use of a property (a driveway and patio) as opposed
to an easement to preserve an adjacent landowner’s view. Because Plaintiff can never come
to grips with this distinction, its legal argument fails. Accordingly, this Court should grant
Moving Defendants instant motion for summary judgment for all of the above-stated reasons.
Il
ARGUMENT

i

A. Plaintiff has conceded the necessary material facts that are dispositive of this
motion,

ﬂ Plaintiff begins its opposition by outright conceding Undisputed Facts 1 through 20
from the motion for summary judgment; even though Plaintiff makes a superficial objection

to “argumentative language,” it is clear that Plaintiff concedes that Undisputed Facts 1

through 20 are “factually correct.”' This means that Plaintiff has fully conceded the

following dispositive facts:

. Plaintiff initially offered to take the property “as-is” in Barbara Rosenberg’s
original letter of intent. Undisputed Facts 1 and 2.

H . Barbara and Frederic Rosenberg reviewed the Purchase Agreement in detail
before signing it. Undisputed fact 8.

. Plaintiff had 12-day due diligence period in which to conduct any and all
investigations under the Purchase Agreement. Undisputed Fact 11.

h . The due diligence required of Plaintiff by the Purchase Agreement mandated

that “Buyer shall take such action as Buyer deems necessary to determine

|

! Unless specifically stated otherwise, all references in this Reply to “Undisputed Facts” refer to the
Statement of Undisputed Facts in the original motion.
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whether the property is satisfactory to Buyer including, . . . whether there
are unsatisfactory conditions surrounding or otherwise affecting the
Property . ...” Undisputed Fact 12 (emphasis added).

Plaintiff expressly agreed that it was not relying upon any representations
made by the Broker or the Broker’s agent in the purchase of the property.
Undisputed Facts 13 and 14.

Plaintiff waived all claims against the Broker and its agents regarding, among
other things, property defects, inaccurate estimate of acreage or square footage,
the Property’s proximity to nuisances, the Property’s zoning, and any “factors
related to [Plaintiff’s] failure to conduct walk-through, inspections, and
research . ...” Undisputed Fact 13 (emphasis added).

Plaintiff’s remedies are contractually limited to, at most, $5,000 by the
Real Estate Purchase Addendum attached to the Motion as Exhibit H.
Undisputed Fact 15. This fact went completely unaddressed by the Opposition.
Plaintiff contractually waived “ANY CLAIMS ARISING OUT OF OR
RELATING IN ANY WAY TO ENCROACHMENTS, EASEMENTS,
BOUNDARIES, SHORTAGES IN AREA OF ANY OTHER MATTER
THAT WOULD BE DISCLOSED OR REVEALED BY A SURVEY OR
INSPECTION OF THE PROPERTY OR SEARCH OF PUBLIC
RECORDS.” Undisputed Fact 16 (emphasis original).

Plaintiff could have accessed the publicly available records regarding the
zoning change for what would become Malek’s property in January and
February of 2013, before the Rosenbergs signed the Purchase Agreement.
Undisputed Fact 20. Even a cursory look at the City of Henderson’s zoning
maps indicates information not only about the subject property, but the

surrounding properties as well. See map attached hereto as Exhibit A.?

2 This map was originally a page from Exhibit E to Michael Tassi’s deposition taken February 5,
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As detailed infra, these conceded facts render most, if not all, of the Opposition

| immaterial to the questions presented by the instant motion, Plaintiff also attempts to inject
its own facts into the Opposition, the vast majority of which are irrelevant to the
| determination of this motion. The rest tend to be misleading. For example, Plaintiff’s facts 9
| and 10 imply that the Moving Defendants made a misrepresentation regarding the timing of

the zoning approval for Malek’s property. Doiron’s testimony on this, though it indicates
| only that she became aware of the zoning approval at some point, and she did not appear to
recall exactly when she learned of it. See Exhibit 1-A to the Opposition at 165:18. Even if
this “fact” raises a question in the mind of the Court, however, Moving Defendants have
already established that a zoning disclosure instructing Plaintiff to follow up with the City
was provided to Plaintiff® and that Plaintiff had taken sole responsibility for discovering all
such matters in the Purchase Agreement.” Therefore, the question of whether and when
| Doiron had knowledge of a zoning change is completely irrelevant to the question at issue
before this Court. Fact 12 from the Opposition is misleading in that it suggests old maps
were presented to Plaintiff as current maps. This is not true, and is in fact directly
contradicted by the zoning disclosure attached to the original Motion as Exhibit K. The maps
to which Plaintiff refers were not labeled as current; they were plainly from 2003 and 2004,
See Deposition Transcript of Michael Doiron, attached to the Motion as Exhibit P, at 175:2-
177:5. Doiron also testified that zoning maps in her office were updated approximately
every six months. Seeid. at 199:13-21.

The Opposition’s Fact 13 is simply incorrect. The Zoning and Land Use Disclosure,

! which was in fact attached to the original Motion as Exhibit K, states that “[t]his information

is current and plotted as of February 2010.” See Exhibit 1-G to the Opposition, on file

herein (emphasis original). It also informed plaintiff that the pertinent information was

subject to change and that more current information could be obtained directly from the City

> See the Motion’s Undisputed Fact 19 (conceded by Plaintiff in the Opposition) and Exhibit K.

28] ¢ See the Motion’s Undisputed Fact 13 (conceded by Plaintiff in the Opposition) and Exhibit G at

BANA 8-9, 9 22.
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1} of Henderson. See id. Accordingly, this exhibit cuts against Plaintiff’s claims instead of

——

2 bolstering them.

3 Similarly, the Opposition’s Fact 16 overstates Doiron’s testimony to say that no re-

4(f zoning disclosure was made. What Doiron actually said was that she did not recall having

SI conversations with the Rosenbergs about Malek purchasing a section of the golf course, and
6 she was not specifically aware of conversations that her deceased partner may have had with
71l the Rosenbergs on the subject. See Exhibit 1-A to the Opposition at 184:14-185:5. As

SH demonstrated by the Exhibit 1-G to the Opposition, zoning disclosures were in fact made,

9§ though Exhibits G and H to the motion (the Purchase Agreement and an addendum,

10} respectively) indicate that Plaintiff agreed mot to rely upon Doiron’s disclosures and took the
11 responsibility for those matters upon itself. So again, this inaccurate factual statement ends
12| up immaterial to the question at hand.

13 The Opposition’s fact 17 is also incorrect in that, as pointed out supra, the Purchase
14} Agreement and its addenda directly refer to off-site conditions and place the

15| responsibility for discovering those conditions on Plaintiff, not Doiron or anyone else.
16 Substantively, then, Plaintiff opposes the instant motion for summary judgment with
17] only three arguments: (1) that there are genuine issues of material fact regarding the Moving
18 ’1 Defendants’ duty to disclose; (2) that there are genuine issues of material fact regarding

19| alleged misrepresentations made by Moving Defendants to Plaintiff; and (3) there are

20| genuine issues of material fact as to whether a restrictive covenant exists.

21 “ B. Whether there was a failure to disclose or a misrepresentation is immaterial
under Mackintosh because information regarding Malek’s property was publicly

22 i available before the Rosenbergs even signed the Purchase Agreement.

23 Issues (1) and (2) are completely disposed of by the facts Plaintiff concealed in the

24|l Opposition. Whether or not Michael Doiron failed to make a disclosure’ or whether she
25| misrepresented a fact regarding the neighboring properties is immaterial when all parties

26| conceded that it was Plaintiffs job to investigate and obtain that information. The only

27%1

28 ° Plaintiff has conceded that Doiron made just such a disclosure regarding the currentness of zoning
Il and land use maps. See Undisputed Fact 19 and Exhibit K to the Motion.
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possible exception would be if the information regarding Malek’s property had not been

2" publicly available, but Plaintiff has conceded that it was in fact available before the

Purchase Agreement was ever signed. Undisputed Fact 20. Accordingly, the Mackintosh

decision renders any issue of a failure to disclose or misrepresentation moot. See

Mackintosh, supra, 855 P.2d at 552 (holding that a claim for failure to disclose cannot be

maintained unless the facts that went undisclosed were“[1] of facts materially affecting the

u value or desirability of the property which are known or accessible only to [the seller] and [2]

also knows that such facts are not known to, or within the reach of the diligent attention and
observation of the buyer”).
Plaintiff argues against this conclusion by stating that it “had absolutely no reason” to

believe there had been a transaction with Malek regarding the golf course and “would have

12“ needed a reason to inspect the zoning.” These assertions have no basis in Nevada law.

Moving Defendants, though assert that Plaintiff did have a reason: it undertook, as part of its

duties under the Purchase Agreement, a duty of due diligence that encompassed these issues.

.

| Undisputed Facts 12 through 14.° Regardless of the subjective expectations of the

Rosenbergs, the contract they entered into specifically and unambiguously assigned them

responsibility for ensuring their satisfaction with the property and all conditions affecting the

l

property. See id. That contract must be strictly construed and enforced by this Court. See,
e.g., Anvui, LI.Cv. G.L. Dragon, LI.C, 123 Nev. 212, 215, 163 P.3d 405, 407 (2007) and
Farmers Ins. Exch. v. Neal, 119 Nev. 62, 64, 64 P.3d 472, 473 (2003) (both acknowledging

that unambiguous terms in contracts will be enforced).

| Plaintiff attempts to wriggle out of these duties by arguing that the duty of diligence

i

was solely limited to the subject property itself and did not extend to any off-site conditions

that might affect the property. Again, this is squarely contradicted by the undisputed

language of the Purchase Agreement, which provides that Plaintiff due diligence extended to

¢ While Plaintiff maintains that the “as-is” condition of the property applied only to structural
defects, that interpretation is not supported by the language of the agreement itself, and Plaintiff is
unable to cite any source other than Barbara Rosenberg’s own testimony to the contrary.

|
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1}| “whether there are unsatisfactory conditions surrounding or otherwise affecting the Property
21 (such as location of flood zones, airport noise, noxious fumes or odors, environmental

3 substances or hazards, whether the Property is properly zoned, locality to freeways, railroads,
|l places of worship, schools, etc.) or any other concerns Buyer may have related to the
Property.” Undisputed Fact 12. By agreement, then, Plaintiff specifically undertook the
responsibility to not only to determine conditions on the property, but conditions affecting
the property from offsite. See id.; see also Exhibit G to the Motion at BANA 6, 9 12(b).

Although the Opposition attempts to muddle the issue by citing to other, less relevant parts of

O 0 3 AN W

! the documents, the unambiguous truth as reflected by the Purchase Agreement is that these
0l items were the sole responsibility of Plaintiff, and Plaintiff knew this because the Rosenbergs

1| closely read and reviewed the Purchase Agreement prior to signing it.

2 As a last resort, Plaintiff argues that the Moving Defendants should be held liable for
3 “ what it alleges were the misrepresentations of Bank of America, the seller in the transaction.
i First, it is unclear that Bank of America made any misrepresentations about its knowledge,
and Plaintiff does not introduce any evidence addressing the point of Bank of America’s
knowledge.

Second, without evidence indicating Moving Defendants’ knowledge of these alleged

misrepresentations, Plaintiff cannot even begin to show a genuine issue of material fact on

| this point. See NEV.REV. STAT. § 645.259(1)(a). Additionally the fact that the information

cm

at issue was available as a matter of public record indicates that Moving Defendants have no
liability for any of Bank of America’s alleged misrepresentations. See id. at subsection 2
(holding that a real estate license cannot be held liable for failure to disclose a matter in

public record). See also, e.g., Moore v. Prudential Residential Services Ltd. Partnership, 849

! S0.3d 914, 926 (Ala. 2002) (holding that “a real estate agent cannot be held liable where the
agent serves as a ‘conduit of information’ between the seller and the buyer” and there was no
evidence of bad faith.) The question of what Bank of America did or did not know is
immaterial in light of Plaintiff’s voluntarily assumed contractual duty of due diligence. This

is even more true for these alleged misrepresentations, as Plaintiff was aware that Bank of

Page 8 of 11
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1| America had already provided some incorrect information. See Opposition, on file herein, at
21t 11:21-24. Why Plaintiff would fail to exercise the rest of its due diligence investigative

31l power after that is a mystery, and Plaintiff has no one to blame for its mistake other than

4| itself.
5
C. Plaintiffs strained interpretation of Boyd v. McDonald to allow something it
6 explicitly forbids cannot defeat the instant motion for summary judgment.
74 The third argument offered by Plaintiff for why there is a genuine issue of material

8| fact is that it may still be able to prove that a restrictive covenant exists which would protect
9| Plaintiff’s right to the exact view that existed on the subject property at the time of purchase.

10|} When confronted with the Bovd case, which states in no uncertain terms that Nevada does

11} not recognize an implied easement for view, Plainti{f changes its argument to state that it is
12 simply asking that an implied restrictive covenant keep the extra 1/3 acre property that Malek

purchased as a golf course, and to enforce that specific use. The problem with this argument,

ek e
N 'S

apart from the fact that Barbara Rosenberg said on several occasions that the purpose is

indeed to retain her property’s view,’ is that the 1/3 acre purchased by Malek was not ever

=
L

6" used as part of the golf course and was always surplusage land or “natural area” that abutted
17 the golf course. See Exhibit L to the Motion at 62:1-10. Plaintiff’s new contention, then, that
18 it is asking for the 1/3 acre portion of Malek property to be used as a golf course is requesting
19| a use the subject property has never had.

20|l Plaintiff’s contention that it “reasonably expected” the use of the property to remain

21| vacant is undercut by the fact that, even if Plaintiff could meet all of the other requirements
22 u for an implied restrictive covenant, it would still lose because the only “use” that Plaintiff

231 had for the neighboring property is a view, which Boyd unequivocally said is an invalid use
24| of an implied easement under Nevada law. See Boyd. McDonald, 408 P.2d 717, 722 (Nev.

25| 1965). Regardless of whether Plaintiff wants to refer to it as an easement or a covenant, the
26| result is the same, and Nevada law simply does not allow for that result.

27
i

28

7 See, e.g., Exhibit A to the Motion at 171:10-20.
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1 “ D. Plaintiff further waived any rights of action based on disclosure of off-site

conditions or conditions regarding zoning and property boundaries, and even if it
hadn’t, it undisputedly limited its remedies in this action.

(T8

“ Another issue inadequately addressed by the Opposition is that the Purchase

4t Agreement and related documents contained waivers that apply to all of Plaintiff’s claims

against the Moving Defendants in this action. As discussed supra, Plaintiff has conceded that

paragraph 22 of the Purchase Agreement waives all claims against MacDonald Highlands

o e~ Oy
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11
(i

Realty and Michael Doiron. Undisputed Fact 13. That waiver applied specifically to all

“ factors related to Plaintiff’s failure to conduct inspections and research on the property. See
i id. The Purchase Agreement also contained a second waiver, in one of its addenda,
pertaining to any matter that would have been revealed by a search of public records.
Undisputed Fact 16. Plaintiff has further conceded that it could have found everything it
needed regarding the lot line adjustment in January and February of 2013, before the

H Purchase Agreement was even signed. Undisputed Fact 20. There is accordingly no

reasonable dispute that the waivers in the Purchase Agreement apply to throw out all of

Plaintiff’s claims as a matter of simple contract law.

u Even if, for some reason, the Court chose not to enforce either of the above-referenced
waivers, both the Purchase Agreement and one of its addenda limited Plaintiff’s available
remedies — a key point that is unaddressed and therefore conceded by the Opposition.

| Undisputed Facts 13 and 15. According to those limitations on remedies, it appears that the

i maximum amount that the Plaintiff could obtain on its claims would be no more than $5,000.

Undisputed Fact 15. Plaintiff’s concession of this point requires at least partial summary

judgment limiting her remedies to $5,000 even if the Court does not grant the broader motion

Y
for summary judgment.

ls

|

i
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CONCLUSION
Accordingly, and for all the foregoing reasons, Moving Defendants respecttully

request that the Court grant the instant motion for summary judgment on all of Plaintifts

claims asserted against the Moving Defendants.

DATED this [ day of May, 2015.
Respectfully submitted, by:

J. Randall Jones, Esq. (#1927)

Spencer H. Gunnerson, Esq. (#8810)
Matthew S. Carter, Esq. (#9524)

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendants

MacDonald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,

A Nevada Limited Partnership

CERTIFICATE OF SERVICE
I hereby certify that on the A_ day of May, 2015, pursuant to NRCP 5(b), I e-served

via the Fighth Judicial District Court electronic service system the foregoing REPLY IN
SUPPORT OF MACDONALD REALTY, MICHAEL DOIRON AND FHP
VENTURES’ MOTION FOR SUMMARY JUDGMENT to all parties on the e-service

list.

——
"

3

P o
‘g i st i

]

| b Lt ede
An employee of Kemp, Jonesi& Coulthard

Page 11 of 11 JA 1550




EXHIBIT A

JA 1551



iz

[———.

JA 1552



TAB 33

TAB 33

TAB 33
JA_1553



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed

06/03/2015 05:01:29 PM
KAREN L. HANKS, ESQ.

Nevada Bar No. 009578 *
E-mail: karen@hkimlaw.com m t‘ %‘m—'
MELISSA BARISHMAN, ESQ.

Nevada Bar No. 12935 CLERK OF THE COURT
E-mail: melissa@hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110

Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY,NEVADA
THE FREDRIC AND BARBARA Case No. A-13-689113-C
ROSENBERG LIVING TRUST,
Dept. No. I
Plaintiff,

MOTION TO AMEND COMPLAINT TO
V8. CONFORM TO EVIDENCE

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company, MICHAEL DOIRON, an
individual; SAHAHIN SHANE MALEK, an
individual; PAUL BYKOWSKI, an
individual; THE FOOTHILLS AT
MACDONDALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS, a
Limited Partnerships; DOES I through X; and
ROE CORPORATIONS I through X,
inclusive,

Defendants.

Plaintiff THE FREDRIC AND BARBARA ROSENBERG LIVING TRUST, respectfully
requests that this Honorable Court, pursuant to NRCP 15(b) grant leave to permit Plaintiff to amend its
complaint to conform to the evidence in this matter. A copy of the proposed amended complaint is

attached as Exhibit 1.
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This motion is based on the papers and pleadings on file herein, the following points and
authorities, and such evidence/and oral argument as may be presented at the time of the hearing on this

matter.

NOTICE OF MOTION

PLEASE TAKE NOTICE that on 0 6day of JULY 2015, in Department I of

the above-entitled Court, at the hour of CHAMBEE‘}%.m., or as soon thereafter as counsel may be

heard, the undersigned will bring Plaintiff’s Motion for Leave to Amend Complaint before this Court

for hearing. d
DATED this 27day of June, 2015.

Respectfully submitted by:
" HOWARD KIM & ASSOCIATES

Bocu & B

KAREN L. HANKS, ESQ.
Nevada Bar No. 009578
MELISSA BARISHMAN, ESQ.
Nevada Bar No. 12935
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff,
The Fredric and Barbara Rosenberg Living Trust

MEMORANDUM OF POINTS AND AUTHORITIES

L. PREFATORY STATEMENT
This case arises from the sale of a custom home located in MacDonald Highlands. Specifically, on
or about May 15, 2013, Bank of America, N.A. sold real property commonly known as 590 Lairmont
Place, Henderson, Nevada 89012 (hereinafter “the Subject Property”) to Plaintiff, The Fredric and
Barbara Rosenberg Living Trust. Bank of America had acquired the Subject Property via a foreclosure.
The Subject Property is a 10,000+ square foot custom home located on the 9™ hole of the Dragon Ridge

Golf Course, and boasts golf course, city and mountain views. At the time Plaintift purchased the Subject
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Property, the lot adjacent to it, 594 Lairmont Place, was vacant. This lot had been previously sold to
Defendant Malek on or about August 8, 2012, but Mr. Malek had not begun construction.

Unbeknownst to Plaintiff, at the time Defendant Malek purchased 594 Lairmont, he entered into
an agreement to also purchase a portion of the golf course to extend the rear of his lot by 1/3 of an acre
(hereinafter the “Golf Parcel”). Before this purchase could be finalized, however, The Foothills Partners
had to apply to the City of Henderson to amend MacDonald Highland’s comprehensive plan, change the
zoning, and revise the land use. This process took approximately eight (8) months, and on April 8, 2013,
the Golf Parcel was transferred to Malek. Among many things, this process included notice to Bank of
America because of the impact it had on the Subject Property.

The extension of 594 Lairmont to include the Golf Parcel, changes the Dragon Ridge Golf Course
and significantly impairs Plaintiff’s views, privacy and otherwise open feeling of the Subject Property. By
way of this litigation, Plaintiff alleges an implied restrictive covenant exists over the Golf Parcel that
prohibits Malek from constructing any part of his home on this piece of land, and therefore seeks both
injunctive and declaratory relief against Malek.! Plaintiff also alleges money damages against Defendants
Bank of America, Doiron and MacDonald Realty for failing to disclose the Golf Parcel purchase by
Malek.

To the extent an implied restrictive covenant is not found to exist on the Golf Parcel, Plaintiff, by
way of this Motion, seeks to withdraw its claims for injunctive and declaratory relief against The Foothills
Partners, now known as FHP Ventures, and amend its complaint to include claims for money damages
and specific performance against FHP Ventures.

IL. STATEMENT OF RELEVANT FACTS
The MacDonald Highlands CC&Rs provide that The Foothills Partners (“Foothills Partners”) now

known as FHP Ventures, is the Declarant. See excerpts from the CC&Rs, p. 4, attached hereto as Exhibit

L Currently, Plaintiff also alleges these claims against Defendant The Foothills Partners, now known as FHP Ventures. By
way of this Motion, Plaintiff seeks to withdraw these claims against FHP Ventures, and allege different claims against FHP
Ventures.

Darna 1 ~F 77
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2. The CC&Rs, and its é.mendments, also provide that FHP Ventures shall control developmental rights
for MacDonald Highlands through December 31, 2042. See First Amended to CC&Rs attached hereto as
Exhibit 3. In addition to controlling development rights, FHP Ventures also controls the Design Review
Committee, which is a Committee existing under the CC&Rs, and which is responsible for approving all
initial construction on vacant lots within MacDonald Highlands. Id. at p. 39. All initial residential
construction is governed by both the CC&Rs and the Design Guidelines.

The Design Guidelines impose numerous set back restrictions (the distance in which structures
may be placed within a given lot) and other restrictions on construction so that view corridors and the
overall asthetic look of MacDonald Highlands is preserved. See excerpts from Design Guidelines
attached hereto as Exhibit 4. In fact, the Design Guidelines impose specific restrictions on lots abutting
the golf course i.e. the Subject Property and Malek’s property. By way of example, all golf course lots
must have view fences on the rear property lines, no golf course lots may contain accessory structures i.e.
sheds, on the rear property line, and most importantly, a golf course lot may not plant anything taller than
4 feet within a distance of 15 feet from the rear yard property corner (known as the “rear yard cone of
vision™) so that view corridors of adjacent properties are preserved. Id. at pp. 2.15; 2.36; 2.41; 3.10; 5.20.

Through the course of discovery, particularly, the depositions of Richard MacDonald, Paul
Bykowski, Michael Doiron, the 30(b)(6) designees for The Foothills Partners, DRFH Ventures, LLC f/’k/a
Dragon Ridge, LLC, FHP Ventures, and MacDonald Properties Limited, and expert witnesses, Plaintiff
spent considerable time addressing the CC&Rs and the Design Guidelines’ impact of Malek’s potential
and approved construction on the Golf Parcel.

/1
1
17/

/1
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III. LEGAL ARGUMENT
NRCP 15(b) provides in pertinent part:

When issues not raised by the pleadings are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be necessary to cause them
to conform to the evidence and to raise these issues may be made upon motion of
any party at any time, even after judgment; but failure so to amend does not affect
the result of the trial of these issues.

See also, United Tungsten Corp. v. Corp. Service, Inc.,, 76 Nev. 329, 331, 353 P.2d 452, 454 (1960);

Close v. Isbell Const. Co., 86 Nev. 524, 527, 471 P.2d 257, 260 (1970).

In the present case, Plaintiff seeks to amend the complaint to conform to the evidence.
Specifically, Plaintiff seeks to add the following claims against FHP Ventures: (1) breach of contract;
(2) breach of implied covenant of good faith and fair dealing; and (3) breach of fiduciary duty. These
claims have been tried by implied consent of the parties as the facts and circumstances surrounding
these claims were extensively addressed during the depositions of Richard MacDonald, Paul Bykowski,
Michael Doiron, the 30(b)(6) designees for The Foothills Partners, DRFH Ventures, LLC /k/a Dragon
Ridge, LLC, FHP Ventures, and MacDonald Properties Limited, and expert witnesses. In all of these
depositions, Plaintiff’s counsel spent considerable time addressing the CC&Rs and the Design Guidelines’
impact of Malek’s potential and approved construction on the Golf Parcel. As such, Plaintiff seeks leave
to amend the complaint to conform to the evidence.

/1!
/1
/1
1/
/1
/1!
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IVv.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that this Honorable Court, pursuant to

NRCP 15(b), grant leave to permit Plaintiff to amend its complaint to conform to the evidence in this

matter.

DATED this %(Jday of June, 2015.

Respectfully submitted by:
HOWARD KIM & ASSOCIATES

KAREN L. HANKS, ESQ.

Nevada Bar No. 009578 |

MELISSA BARISHMAN, ESQ.

Nevada Bar No. 12935

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Plaintiff,

The Fredric and Barbara Rosenberg Living Trust

Dnrma K ~AF7T
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CERTIFICATE OF SERVICE

I hereby certify that on the S;&n{ﬂay of June, 2015, pursuant to NRCP 5(b), I served via the
Eighth Judicial District Court electronic service system the foregoing, Motion to Amend Complaint to

Conform to Evidence to the following parties:

THE FIRM, P.C.
Preston P. Rezaee, Esq.

Preston.thefirm-lv.com
Attorneys for Shahen Shane Malek

AKERMAN LLP

Natalie L. Winslow, Esq.
Natalie.winslow(@akerman.com
Attorneys for Bank of America, N.A.

KEMP, JONES & COULTHARD, LLP

Spencer H. Gunnerson, Esq.
s.gunnerson@kempjones.com

Attorneys for Michael Doiron and MacDonald
Highlands Realty LLC

v
An Emplgyee of Howard Kim & Associates
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ACOM

HowaRD C. KiM, ESQ.

Nevada Bar No. 10386

E-mail: howard@hkimlaw.com
KAREN L. HANKS, EsQ.

Nevada Bar No. 009578
E-mail: karen@hkimlaw.com
MELISSA BARISHMAN, ESQ.
Nevada Bar No. 12935

E-mail: melissa@hkimlaw.com
HOWARD KIM & ASSOCIATES
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDRIC AND BARBARA Case No. A-13-689113-C
ROSENBERG LIVING TRUST,
Plaintiff, Dept. No. I

VS.

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability PROPOSED SECOND AMENDED
company; MICHAEL DOIRON, an COMPLAINT

individual; SHAHIN SHANE MALEK, an
individual; FHP VENTURES fka THE
FOOTHILLS PARTNERS, a Nevada limited
partnership; DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

Defendants.

Plaintiff THE FREDRIC AND BARBARA ROSENBERG LIVING TRUST, by and through
its counsel of record, HOWARD KIM & ASSOCIATES, and for causes of action against the

Defendants, and each of them, complains and alleges as follows:
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L
THE PARTIES

1. FREDRIC ROSENBERG and BARBARA ROSENBERG, are, and at all times relevant
to this action were, Trustees of THE FREDRIC ROSENBERG AND BARBARA ROSENBERG
LIVING TRUST.

2. Plaintiff is informed and believes and therefore alleges that Defendant BANK OF
AMERICA, N.A. 1s, and at all times relevant to this action was, conducting business in the State of
Nevada.

3. Plaintiff is informed and believes and therefore alleges that Defendant BAC HOME
LOANS SERVICING, LP, a foreign limited partnership, is, and at all times relevant to this action was,
a subsidiary of BANK OF AMERICA, N.A. conducting business in Clark County, Nevada.

4, Plaintiff is informed and believes and therefore alleges that Defendant MACDONALD
HIGHLANDS REALTY, LLC, is, and at all times relevant to this action was, a Nevada limited
liability company conducting a real estate business in Clark County, Nevada.

5. Plaintiff is informed and believes and therefore alleges that Defendant MICHAEL
DOIRON, an individual, is and at all times relevant to this action was, a resident of Clark County,
Nevada and a duly licensed Real Estate Broker/Salesperson conducting business in Clark County,
Nevada.

6. Plaintiff is informed and believes and therefore alleges that Defendant SHAHIN
SHANE MALEK, an individual, is and at all times relevant to this action was, the owner of certain
real property in Clark County, Nevada generally described as 594 Lairmont Place, Henderson, Nevada
89012, Assessor Parcel Number 178-27-218-002, located in the MacDonald Highlands community.

7. Plaintiff is informed and believes and therefore alleges that Defendant FHP
VENTURES fka THE FOOTHILLS PARTNERS is and at all times relevant to this action was, a
Nevada limited partnership and the Declarant for THE FOOTHILLS at MACDONALD RANCH.

8. Plaintiff does not presently know the true names and/or capacities of the individuals,
corporations, partnerships and entities sued and identified herein in fictitious names DOES, I through

XX, inclusive and ROE BUSINESS ENTITY I through XX, inclusive. Plaintiff alleges said DOES
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and ROE BUSNESS ENTITIES, and each of them, are liable and legally responsible to Plaintiff under
the claims for relief set forth below. Plaintiff requests leave of this Court to amend this Complaint
with appropriate allegations when the true names of said Defendants are known to Plaintiff.
IL.
GENERAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

11.  Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

12. On or about November 2, 2011, BANK OF AMERICA, N.A. was the owner of certain
residential real property in Clark County, Nevada, generally described as 590 Lairmont Place,
Henderson, Nevada, 89012, and more particularly described as Assessor Parcel Number: 178-27-218-
003 (hereinafter “SUBJECT PROPERTY”).

13. The SUBJECT PROPERTY is a golf course lot situated at the ninth hole of the private
18-hole championship golf course of the Dragonridge Country Club within the prestigious MacDonald
Highlands community.

14. On or about August 8, 2012, Defendant SHAHIN SHANE MALEK (“MALEK”)
purchased certain residential real property in Clark County, Nevada, generally described as 594
Lairmont Place, Henderson, Nevada, 89012, and more particularly described as Assessor Parcel
Number: 178-27-218-002 (hereinafter “MALEK PROPERTY™).

15. The MALEK PROPERTY sits adjacent to the SUBJECT PROPERTY.

16. On or about October 30, 2012, DRFH Ventures, LLC was the owner of certain real
property in Clark County, Nevada, generally described as the Dragonridge golf course located in
Henderson, Nevada, 89012 situated in the MacDonald Highlands community and including, but not
limited to, a certain .34-acre portion of Assessor Parcel Number 178-28-520-001 generally described
as MacDonald Highlands Golf Hole #9 in the NW4 of Section 27, Township 22 South, Range 62 East;
M.D.M. in the MacDonald Ranch Planning Area and located northwest of MacDonald Ranch Drive
and Stephanie Street (hereinafter the “GOLF PARCEL”).

17. Situated on the GOLF PARCEL were certain easements/restrictive covenants.
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18. On or about October 30, 2012, Paul Bykowski, on behalf of MacDonald Properties, Ltd.
and DRFH Ventures, LLC submitted a Vacation Application to the City of Henderson along with
supporting documentation requesting to vacate existing “blanket easements” of the GOLF PARCEL
(hereinafter the “VACATION APPLICATION”).

19. The VACATION APPLICATION was submitted in conjunction with associated
applications for Comprehensive Plan Amendment (CCPA-2012500313), Zone Change (CZCA-201
250031 4) and Tentative Map (CTMA-201 2500316) (collectively hereinafter “MACDONALD
APPLICATIONS”).

20. The MACDONALD APPLICATIONS sought to revise the land use designation
regarding the GOLF PARCEL from public/semipublic (PS) to very low density residential (VLDR).

21. The MACDONALD APPLICATIONS sought to revise the zoning designation
regarding the GOLF PARCEL from Public/Semi Public with Master Plan and Hillside Overlays (PS-
MP-H) to Low Density Residential with Master Plan and Hillside Overlays (RS-2-MP-H).

22. The MACDONALD APPLICATIONS sought to amend Ordinance No. 2869, the
zoning map, to reclassify certain real property within the city limits of the city, described as a portion
of section 27, township 22 south, range 62 east, M.D. & M., Clark County, Nevada, located within the
MacDonald Highlands Master Plan, off MacDonald Ranch Drive and Stephanie Street from PS-MP-H
(public/semipublic with master plan and hillside overlays) TO RS-2-MP-H (low-density residential
with master plan and hillside overlays), and other matters relating thereto.

23. The MACDONALD APPLICATIONS sought a Resolution of the City Council of the
City of Henderson, Nevada, to amend the land use policy plan of the City Of Henderson
Comprehensive Plan for the purpose of changing the land use designation of that certain property
within the city limits of the City of Henderson, Nevada, described as a parcel of land containing 0.34
acres, more or less, and further described as a portion of section 27, township 22 south, range 62 east,
M.D.B. & M., Clark County, Nevada, located within the MacDonald Highlands Master Plan, off
MacDonald Ranch Drive and Stephanie Street, in the MacDonald Ranch Planning Area, from PS

(public/semipublic) to VLDR (very low-density residential).
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24,  The MACDONALD APPLICATIONS sought to amend the GOLF PARCEL allow an
approximately 14,841 square foot common area of the GOLF PARCEL to be subsequently included
and integrated into the MALEK PROPERTY (hereinafter “MALEK PROPERTY ADDITION”).

25. The MACDONALD APPLICATIONS soﬁght to remove the 0.34-acres (14,841 square
feet) from Planning Area 3 (Golf Hole #9) and add it to Lot 2 of Planning Area 10.

26. The MACDONALD APPLICATIONS asserted that the amendment to the GOLF
PARCEL area was “minor”.

27. The MACDONALD APPLICATIONS asserted that the amendment to the GOLF
PARCEL area would have “little or no impact on the adjacent properties”.

28. The MACDONALD APPLICATIONS asserted that the amendment to the GOLF
PARCEL area would not “conflict with any portion of the goals of the plan”.

29.  The MACDONALD APPLICATIONS asserted that the impact of the amendment to the
GOLF PARCEL would “not adversely impact the general area or portion of the City as to traffic,
public facilities, and environmentally sensitive areas or resources.”

30. Upon information and belief, on or about November 5, 2012, notice of the public
hearing regarding the VACATION APPLICATION was published.

31. Upon information and belief, on or about November 5, 2012, notice of the public
hearing regarding the VACATION APPLICATION was mailed to all properties within the
MacDonald Highlands community.

32. Upon information and belief, on or about November 5, 2012, notice of the public
hearing regarding the VACATION APPLICATION was mailed to the owners of property adjacent to
the GOLF PARCEL.

33. MALEK received notices of the public hearing regarding the VACATION
APPLICATION.

34. BANK OF AMERICA received notices of rthe public hearing regarding the
VACATION APPLICATION.

35. In or around January 2013, the MACDONALD APPLICATIONS were approved

subject to certain conditions.
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36. The changes and amendments to the MALEK PROPERTY lot lines resulting from the
approval of the MACDONALD APPLICATIONS, altered the golf course and negatively impacted the
value of the adjacent SUBJECT PROPERTY or its use in an adverse manner.

37. On or about March 8, 2013, BANK OF AMERICA, as Seller, through its real estate
agent/broker Defendant MICHAEL DOIRON of Defendant MACDONALD HIGHLANDS REALTY,
LLC (hereinafter collectively “SELLER’s AGENTS”), listed the SUBJECT PROPERTY for sale in
the Multiple Listing Service (“MLS”).

38. SELLER’s AGENTS marketed the SUBJECT PROPERTY as a “Tuscan-inspired
estate” sitting on the ninth hole of Dragonridge Country Club, a five bedroom two-story custom home,
on a golf course lot of .660 acres with golf and mountain views, more thah 10,000 square feet of living
area, a six car garage with amenities including a home theatre, a library/office, gym, game room,
elevator, backyard patio with fireplace and resort-style pool and spa with infinity edge.

39. On or about March 13, 2013, PLAINTIFF, as Buyer, offered to purchase the SUBJECT
PROPERTY for the purchase price of $2,160,000.00.

40. On or about, March 14, 2013, PLAINTIFF, as Buyer, executed Addendum No. 1 to the
Purchase Agreement whereby PLAINTIFF acknowledged and agreed to enter into a side agreement
with the Master Developer for an extension of the construction clock to complete requirements of the
exterior of the property

41. On or about March 19, 2013, PLAINTIFF, as Buyer, executed Addendum No. 2 to the
Purchase Agreement amending the purchase price to $2,302,000.00, an increase of $142,000.00 from
the original agreed upon price.

42. On or about March, 21, 2013, BANK OF AMERCIA, as Seller, executed Addendum
No. 1 to the Purchase Agreement.

43 On or about March, 21, 2013, BANK OF AMERCIA, as Seller, executed Addendum
No. 2 to the Purchase Agreement amending the purchase price to $2,302,000.00, an increase of
$142,000.00 from the original agreed upon price.

44, On or about March, 21, 2013, BANK OF AMERCIA, as Seller, agreed to sell the
SUBJECT PROPERTY to PLAINTIFF.
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45.  PLAINTIFF was represented in the purchase of the SUBJECT PROPERTY and the
related negotiations by licensed Real Estate Agent Siobahn McGill and licensed Real Estate Broker
Kathryn Bovard of Realty One Group.

46. BANK OF AMERICA was represented in its sale of the SUBJECT PROPERTY and
related negotiations by Defendant MICHAEL DOIRON, licensed Real Estate Agent and Broker with
MACDONALD HIGHLANDS REALTY, LLC.

47. Defendant MICHAEL DOIRON was BANK OF AMERICA’s listing agent for. the
SUBJECT PROPERTY.

48. On or about May 15, 2013, escrow closed and the title to the SUBJECT PROPERTY
transferred from BANK OF AMERICA to PLAINTIFF.

49.  Atno time did BANK OF AMERICA, as the SELLER, disclose to PLAINTIFF that the
adjacent MALEK PROPERTY lot lines were other than presented and had in fact been amended in
such a way as to alter the golf course and negatively impact the value of the SUBJECT PROPERTY
and 1its use in an adverse manner.

50. At no time did MICHAEL DOIRON, Seller’s representative, disclose to PLAINTIFF
that the adjacent MALEK PROPERTY lot lines were other than as presented and had been amended in
such a way as to alter the golf course and negatively impact the value of the SUBJECT PROPERTY
and its use in an adverse manner.

51. MICHAEL DOIRON, Seller’s representative, knew, or should have known, that the
adjacent MALEK PROPERTY lot lines were other than as presented to PLAINTIFF and had been
amended in such a way as to alter the golf course and negatively impact the value of the SUBJECT
PROPERTY and its use in an adverse manner.

52. BANK OF AMERICA, as Seller, knew, or should have known, that the adjacent
MALEK PROPERTY lot lines were other than as presented to PLAINTIFF and had been amended in
such a way as to alter the golf course and negatively impact the value of the SUBJECT PROPERTY

and its use in an adverse manner.
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53. MICHAEL DOIRON failed to disclose to PLAINTIFF that the adjacent MALEK
PROPERTY lot lines had been amended in such a way as to alter the golf course and negatively
impact the value of the SUBJECT PROPERTY and its use in an adverse manner.

54. BANK OF AMERICA failed to disclose to PLAINTIFF that the adjacent MALEK
PROPERTY lot lines had been amended in such a way as to alter the golf course and negatively
impact the value of the SUBJECT PROPERTY and its use in an adverse manner.

55. Sometime subsequent to the May 15, 2013 transfer of title to PLAINTIFF, PLAINTIFF
became aware that the lot lines presented at the time of PLAINTIFF’s negotiations and purchase of the
SUBJECT PROPERTY were not accurate and that in fact the lot lines of the MALEK PROPERTY, as
amended, altered the golf course and negatively impact the value of the SUBJECT PROPERTY and its
use in an adverse manner.

56.  Upon information and belief, MALEK plans to begin construction on the MALEK
PROPERTY imminently.

57. While the transfer of title in and of itself negatively impacts PLAINTIFF, and likely
other residents in the area, should MALEK begin construction according to MALEK’s plans, the
SUBJECT PROPERTY will be even more grossly impacted given the view at the SUBJECT
PROPERTY will be substantially altered, and the golf course will be substantially altered.

58. All of the properties described in Plaintiff’s Complaint are developed and/or

undeveloped lots in the MacDonald Highlands community (hereinafter “MacDonald Highlands™).

59.  MacDonald Highlands is set in a hillside area that has prime views of the Las Vegas
Valley, surrounding mountains and a golf course.

60.  MacDonald Highlands, like a substantial number of other properties in Clark County,
Nevada, has placed certain written covenants (the Master Declaration of Covenants, Conditions and
Restrictions for The Foothills at MacDonald Ranch, hereinafter “Master Declaration’), on each of the
residential lots within the MacDonald Highlands development that are for the benefit of all of the
property owners in MacDonald Highlands.

61.  The Master Declaration was intended to be covenants running with the land and burden

every residential property within the MacDonald Highlands’ development.
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62. The Master Declaration was further intended to bind any assignees and/or successors in
interest who subsequently obtained any of the residential lots under those covenants.

63. Each property in MacDonald Highlands is bound by a restrictive covenant that limits
activity on any property next to the golf course or within one hundred feet of the boundary of the golf
course in order to protect the use and enjoyment of the golf course (the Deed Restriction Relating to
Golf Course Property, hereinafter “Golf Course Deed Restriction”).

64.  The Master Declaration requires strict compliance with the architectural standards set
forth in Article 11 of the Master Declaration.

635. Section 11.1 of the Master Declaration requires that all construction activities consider
the “unique setting of the Properties in the hillside area.”

66.  Applications for construction are reviewed and decided by the Design Review
Committee (“DRC”).

67.  The members of the DRC are appointed by the Declarant, FHP Ventures.

68. The development guidelines and application and review procedures for all construction
activities within MacDonald Highlands are set forth in the Design Guidelines.

69. The Design Guidelines are adopted by the DRC.

70. Each property in MacDonald Highlands is also bound by a restrictive covenant that all
plans and specifications submitted to the DRC for proposed construction on a property be in
compliance with the Design Guidelines in order to preserve the unique views of each property and
neighboring properties (Deed Restrictions Applicable to Construction of Residence, hereinafter

“Construction Deed Restriction”).

71. The CC&Rs, and its amendments, provide that FHP VENTURES shall control
developmental rights for MacDonald Highlands through December 31, 2042.

72. The CC&Rs further provide that a five-foot strip known as the “Perimeter Strip” exists
between the golf course and each Unit (lot) abutting the golf course.

73. Section 12.9 of the CC&Rs provides that “[n]o Unit shall be subdivided or its boundary

lines changed except with the prior written approval of the Board of Directors.”
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74.  FHP VENTURES also controls the Design Review Committee, a Committee existing
under the CC&Rs, and is responsible for approving all initial construction on vacant lots within
MacDonald Highlands.

75.  All initial residential construction is governed by both the CC&Rs and the Design
Guidelines.

76.  The Design Guidelines impose numerous set back restrictions (the distance in which
structures may be placed within a given lot) and other restrictions on construction so that view corridors
and the overall aesthetic look of MacDonald Highlands is preserved.

77. The Design Guidelines impose specific restrictions on lots abutting the golf course i.e. the
Subject Property and Malek’s property.

78. All golf course lots must have view fences on the rear property lines, no golf course lots
may contain accessory structures i.e. sheds, on the rear property line, and most importantly, a golf course
lot may not plant anything taller than 4 feet within a distance of 15 feet from the rear yard property corner
(known as the “rear yard cone of vision™) so that view corridors of adjacent properties are preserved.

79.  MALEK purchased the GOLF PARCEL subject to the Golf Course Deed Restriction,
the Construction Deed Restriction and the other easements, covenants and conditions that burden all of

the properties within the MacDonald Highlands community.

80. MALEK’s construction plans for the MALEK PROPERTY do not comply with the

Golf Course Deed Restriction and the Construction Deed Restriction.

81. All Defendants, and each of them, are, in some manner, legally responsible and liable to
Plaintiff for the harm and injury to Plaintiff and the damages incurred by Plaintiff as the result of said
harm and injury which damages are in an amount in excess of Ten Thousand and No/100 Dollars
($10,000.00), to be proven at time of trial.

83.  Plaintiff has been required to engage the services of an attorney to prosecute this action

and Plaintiff is entitled to costs and reasonable attorney’s fees incurred therefore.
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FIRST CLAIM FOR RELIEF
(Breach of Contract against BANK OF AMERICA)

75.  Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

76. Plaintiff entered into the Purchase Agreement with Defendant BANK OF AMERICA.

77. BANK OF AMERICA made express representations and warranties in the Purchase
Agreement.

78. BANK OF AMERICA materially breached the Contract as detailed in paragraphs 1
through73 herein.

79. Plaintiff incurred significant damages in an amount which cannot easily be ascertained,
but without question in excess of ten thousand dollars, as a direct result from the breach.

80. Plaintiff has been required to-engage the services of an attorney to prosecute this action
and Plaintiff 1s entitled to costs and reasonable attorney’s fees incurred therefore.

SECOND CLAIM FOR RELIEF

(Breach of the Implied Covenant of Good Faith and Fair Dealing
against BANK OF AMERICA)

81. Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

82. Every agreement imposes, as an implied covenant, an obligation of good faith and fair
dealing in its performance or enforcement.

83. Plaintiff and Defendant BANK OF AMERICA were parties to a valid and enforceable
contract. |

84. Defendant BANK OF AMERICA owed a duty of good faith and fair dealing under the
Contract.

85. BANK OF AMERICA breached the implied covenant of good faith and fair dealing.

86.  Plaintiff was justified in their expectations-under the Contract and, as a result of the
breach, those expectations were denied.

87.  As a direct and proximate result of the breach, Plaintiff has been damaged in an amount
in excess of ten thousand dollars that shall be proven at trial.
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88.  Plaintiff has been required to engage the services of an attorney to prosecute this action

and Plaintiff is entitled to costs and reasonable attorney’s fees incurred therefore.

THIRD CLAIM FOR RELIEF
(Unjust Enrichment against BANK OF AMERICA, BAC HOME LOANS SERVICING, LP,
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON)

89.  Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

90. As a result of Defendant BANK OF AMERICA, BAC HOME LOANS SERVICING,
LP, MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON actions, as fully
alleged herein, each has been unjustly enriched.

91. As aresult of Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING,
LP, MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON and actions, Plaintiff
has been required to engage the services of an attorney to prosecute this action and Plaintiff is entitled

to costs and reasonable attorney’s fees incurred therefore.

FOURTH CLAIM FOR RELIEF
(Fraudulent or Intentional Misrepresentation —- BANK OF AMERICA, BAC HOME LOANS
SERVICING, LP, MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON)

92.  Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

93. A person has committed common law fraud if that person has made a false
representation or willful omission with respect to a material fact with knowledge of its falsity and with
intent to deceive, and the person acts in reliance on the false representation.

94.  Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING, LP,
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON knowingly made false
representations and/or willful omissions to Plaintiff over the course of their involvement with Plaintiff,

including but not limited to, failing to disclose to PLAINTIFF that the adjacent MALEK PROPERTY
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lot lines were other than presented and had in fact been amended in such a way as to negatively impact
the value of the SUBJECT PROPERTY or its use in an adverse manner.

95.  Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING, LP,
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON willful omitted significant
information in order to deceive Plaintiff and secure the Purchase and Sale of the Subject Property.

96.  Plaintiff relied on said representations and as a direct and proximate result was
damaged in excess of Ten Thousand Dollars ($10,000.00), in an amount to be determined according to
proof at the time of trial.

07.  As aresult of Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING,
LP, MACDONALD HIGHLANDS REALTY, LLC, a and MICHAEL DOIRON’s actions, Plaintiff
has been required to engage the services of an attorney to prosecute this action and Plaintiff is entitled

to costs and reasonable attorney’s fees incurred therefore.

FIFTH CLLAIM FOR RELIEF
(Negligent Misrepresentation —- BANK OF AMERICA, BAC HOME LOANS SERVICING, LP,
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON)

98.  Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

99.  Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING, LP,
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON made false representations
and/or willful omissions to Plaintiff over the course of their involvement with Plaintiff, including but
not limited to, failing to disclose to PLAINTIFF that the adjacent MALEK PROPERTY lot lines were
other than presented and had in fact been amended in such a way as to negatively impact the value of
the SUBJECT PROPERTY or its use in an adverse manner.

100. Plaintiff justifiably relied upon the representations of BANK OF AMERICA, BAC
HOME LOANS SERVICING, LP, MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL
DOIRON.
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101.  As a result, Defendants, BANK OF AMERICA, BAC HOME LOANS SERVICING,
LP, MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON actions, Plaintiff has
been required to engage the services of an attorney to prosecute this action and Plaintiff is entitled to

costs and reasonable attorney’s fees incurred therefore.

SIXTH CLAIM FOR RELIEF

(Real Estate Brokers Violations of NRS 645 Against
MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON)

102. Plaintiff herein re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

103. Defendants MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON
owed duties and obligations to Plaintiff pursuant to NRS Chapter 645, specifically, but not limited to,
NRS 645.252. |

104. Defendants MACDONALD HIGHLANDS REALTY, LLC, and MICHAEL DOIRON
violated the duties and obligations as defined in NRS 645.252, and additional provisions of NRS 645,
by, including, but not limited to failing to disclose to PLAINTIFF that the adjacent MALEK
PROPERTY Ilot lines were other than presented and had in fact been amended in such a way as to
negatively impact the value of the SUBJECT PROPERTY or its use in an adverse manner.

105. As a result of Defendants, MACDONALD HIGHLANDS REALTY, LLC, and
MICHAEL DOIRON actions, Plaintiff has been required to engage the services of an attorney to
prosecute this action and Plaintiff is entitled to costs and reasonable attorney’s fees incurred therefore,
as well as damages pursuant to NRS 645.257, and any other damages appropriate under NRS Chapter
645.

SEVENTH CLAIM FOR RELIEF
(Easement/Restrictive Covenant - MALEK)

106. Plaintiff herein re-alleges each and every allegation as contained above and
incorporates them by refrence as if fully set forth herein.

107. Defendant MALEK acted in contravention of the easement/restrictive covenant existing
over the common area surrounding the golf course and the golf course itself.
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108. Defendant is estopped to deny Plaintiff’s grant of the easement/restrictive covenant by
express and implied agreement.

109. Plaintiff is entitled to an easement/restrictive covenant in an extent to be determined by
the Court; said easement/restrictive covenant may negatively impact the rights of Defendant MALEK.

110. As aresult, Defendant’s actions, Plaintiff has been required to engage the services of an
attorney to prosecute this action and Plaintiff is entitled to costs and reasonable attorney’s fees

incurred therefore.

EIGHTH CLAIM FOR RELIEF
(Declaratory Relief -MALEK)

111. Plaintiff herein re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

112. Plaintiff and MALEK, have adverse interests and a judiciable controversy exists
between them.

113.  Plaintiff has a legally protectable interest in this controversy as fully alleged herein.

114. The controversy before this Court is ripe for judicial determination as MALEK intends
to begin construction on the MALEK PROPERTY, which will permanently impact the value of the
SUBJECT PROPERTY as fully alleged herein.

115. Pursuant to Nevada’s Uniform Declaratory Judgment Act, NRS 30.010 to NRS 30.160,
inclusive, Plaintiff seeks a declaration from this Court regarding the respective property rights.

116. Plaintiff has been forced to incur attorneys’ fees and costs in the prosecution of this
action and therefore, is entitled to recover an award of reasonable attorneys’ fees and costs of suit

incurred herein.

NINTH CLAIM FOR RELIEF
(Mandatory Injunction - MALEK)

117. Plaintiff repeats and re-alleges each and every allegation as contained above and
Incorporates them by reference as if fully set forth herein.
118. Violation of the Golf Course Deed Restriction and the Construction Deed

Restriction has, and unless restrained by this honorable Court, will continue to cause irreparable
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injury to Plaintiff, for which there is no adequate remedy at law.
119.  Plaintiff is entitled to a mandatory injunction, ordering MALEK to comply with the

Golf Course Deed Restriction and the Construction Deed Restriction.

TENTH CLAIM FOR RELIEF
(Implied Restrictive Covenant - MALEK)

120.  Plaintiff repeats and re-alleges each and every allegation as contained above and
Incorporates them by reference as if fully set forth herein.

121. Before Plaintiff offered to buy the SUBJECT PROPERTY, the GOLF PARCEL was
being used as part of the 18-hole golf course.

122.  When Plaintiff offered to buy the SUBJECT PROPERTY, the GOLF PARCEL was
being used as part of the 18-hole golf course.

123. Since Plaintiff’s purchase of the SUBJECT PROPERTY, the GOLF PARCEL has
continued to be used as part of the 18-hole golf course.

124. Thus, when Plaintiff offered to and did in fact buy the SUBJECT PROPERTY, the
actual condition of the GOLF PARCEL was that it was being used as part of the 18-hole golf course.

125. By offering to and ultimately buying the SUBJECT PROPERTY, Plaintiff accepted the
actual condition of the GOLF PARCEL.

126. An implied restrictive covenant running with the land requires the GOLF PARCEL to
be used as part of the 18-hole golf course and for no other purpose.

127. This implied restrictive covenant existed when MALEK purchased the GOLF
PARCEL.

128. The implied restrictive covenant binds MALEK.

129. MALEK is estopped to deny the implied restrictive covenant’s existence.

130. MALEK’s use of the GOLF PARCEL is or will be in violation of the implied restrictive
covenant.

131.  As a result of MALEK’s actions, Plaintiff has been required to retain the services of
Howard Kim & Associates to prosecute this action, and therefore is entitled to recover an award of
reasonable attorney fees and costs of suit incurred herein.

Pacra 1L ~F 10

JA_1577




Case No. 69399 c/w 70478

IN THE SUPREME COURT OF NEVADA

FREDERIC AND BARBARA
ROSENBERG LIVING TRUST,
Appellant/Cross-Respondent,

VS.

MACDONALD HIGHLANDS
REALTY, LLC, a Nevada Limited
Liability Company; MICHAEL
DOIRON, an Individual; and FHP
VENTURES, a Nevada Limited
Partnership,
Respondent/Cross-Appellants.

FREDERIC AND BARBARA
ROSENBERG LIVING TRUST,

Appellant,
VS.

SHAHIN SHANE MALEK,
Respondent.

Electronically Filed
Oct 12 2016 01:00 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

from the Eighth Judicial District Court, Clark County
__ The Honorable KENNETH CORY, District Judge
District Court Case No. District Court Case No. A-13-689113-C

JOINT APPENDIX VOLUME 7

Respectfully submitted by:

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

KAREN HANKS, ESQ.
Nevada Bar No. 9578

KIM GILBERT EBRON
7625 Dean Martin Drive, Suite 110
Las Vegas, NV 89139

Telephone:
Facsimile:
Attorneys for Frederic and

02) 485-3300
02) 485-3301 o
arbara Rosenberg Living Trust

Docket 69399 Document 2016-31816



ALPHABETICAL INDEX

Date Bates
Vol. | Tab Filed Document Number
1 5 | 10/29/13 | Affidavit of Service - Michael Doiron JA 0031
1 3 | 10/24/13 | Affidavit of Service - Shahin Shane Malek JA 0025
1 > | 10/24/13 Afflc_la_\/lt of Service - BAC Home Loans IA 0022
Servicing, LP
1 16 | 1/16/15 | Affidavit of Service — Foothill Partners JA 0114
1 15 | 1/16/15 Affidavit of Service - F_oothllls at MacDonald JA 0112
Ranch Master Association
1 14 | 1/16/15 | Affidavit of Service — Paul Bykowski JA 0110
1 4 | 10/24/13 Affidavit of Service - Real Properties JA 0028
Management Group, Inc.
1 13 | 1/12/15 | Amended Complaint JA 0089
o3 | 22 | a/16/15 Appendix of Exhibits to Motion for Summary IA 0229
Judgment -
8/9/ Appendix of Exhibits to Opposition to
10/1| 37 | 6/22/15 | Motion to Amend Complaint to Conform to JA 1646
1 Evidence
Bank of America N. A.’s Answer to
1 6 | 12/30/13 Plaintiff’s Complaint JA_0034
12 | 42 | 72815 Bank of America 1_\I.A.’s Answer to First JA 2439
Amended Complaint
Bank of America N.A.’s Opposition to
8 34 | 6/19/15 | Motion to Amend to Conform to Evidence JA 1620
and Countermotion for Dismissal
1 1 | 9/23/13 | Complaint JA 0001
7 30 | 5/11/15 | Errata to Motion for Summary Judgment JA 1497




12

44

8/13/15

Findings of Fact and Conclusions of Law, and

Judgement Regarding MacDonald Highlands
Realty, Michael Doiron, and FHP Ventures’
Motion for Summary Judgment

JA_2476

11

3/20/14

Frederic and Barbara Rosenberg Living
Trust’s Answer to Shahin Shane Malek’s
Counterclaim

JA_0081

19

4/16/15

Frederic and Barbara Rosenberg Living
Trust’s Motion for Summary Judgment
Against Shahin Shane Malek

JA_ 0139

25

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA_1124

6/7

26

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to Shahin Shane Malek’s
Motion for Summary Judgment

JA 1215

29

5/11/15

Frederic and Barbara Rosenberg Living
Trust’s Reply to Malek’s Opposition to
Motion for Summary Judgment

JA 1486

27

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Response to Malek’s Statement of
Undisputed Facts

JA 1369

1/28/14

MacDonald Highland Reality’s Answer to
Plaintiff’s Complaint

JA_0060

18

2/2/15

MacDonald Highland’s and Michael
Doriron’s Answer to Amended Complaint

JA 0126

20

4/16/15

MacDonald Highlands Motion for Summary
Judgment

JA 0175

13

55

12/11/15

MacDonald Highlands Realty, LLC, Michael
Doiron and FHP Ventures Notice of Cross-
Appeal

JA 2805




MacDonald Highlands’ Opposition to Motion

8 35 | 6/22/15 to Amend Complaint to Conform to Evidence JA_L1627
1%’/ 1 47 9/2/15 | Motion for Attorney’s Fees and Costs JA_ 2526

28 | 33 | 6/3/15 Mo_tlon to Amend Complaint to Conform to JA 1553
Evidence -

13 | 54 | 12/9/15 | Notice of Appeal JA 2801

13 | 62 | 5/23/16 | Notice of Appeal JA 2854

12 | 45 | 8/13/15 Notice o_f Entry of Findings of Fact, JA 2489
Conclusions of Law and Judgement —

13 | 57 | 1/20/16 | Notice of Entry of Order JA 2817
Notice of Entry of Order Dismissing

1 8 | 1/13/14 | Dragonridge Golf Club, Inc. and MacDonald | JA_ 0055
Properties, LTD.
Notice of Entry of Order Granting (1) Motion

13 | 51 | 11/10/15 | for Attorney’s Fees and Costs (2) Motion to JA 2778
Re- Tax Costs

13 | 52 | 11/10/15 Notl_ce_: of_Entry of Order Granting Motion for JA 2784
Certification —

12 | 46 | 8/20/15 Notice of Entry of Order on Malek’s Motion JA 2504
for Summary Judgment -

13 | 61 | 5/18/16 Notice of Entry of Order Stipulation and JA 2846
Order —
Notice of Entry of Order Stipulation and

13 | 59 | 3/18/16 | Order to Dismiss Bank of America N.A. with | JA 2833
Prejudice
Notice of Voluntary Dismissal of Bykowski

6 24 | 4/22/15 | and Foothills at MacDonald Ranch Master JA 1120
Association

1 12 | 4/29/14 Notice of Voluntary Dismissal of Realty JA 0086

Property Management Group




13

49

10/23/15

Opposition to Malek’s Motion for Attorney’s
Fees and Costs

JA 2763

12

41

7123/15

Order Denying Motion for Summary
Judgment

JA 2432

13

50

11/10/15

Order Granting (1) Motion for Attorney’s
Fees and Costs (2) Motion to Re- Tax Costs

JA_2774

1/10/14

Order Granting in Part DRFH Ventures, LLC;
Dragonridge Golf Club, Inc. and MacDonald
Properties, LTD.

JA_0052

13

56

1/13/16

Order on Shahin Shane Malek’s Motion for
Attorney’s Fees and Costs and Frederic and
Barbara Rosenberg Living Trust’s Motion to
Re-Tax Costs

JA 2809

12

43

8/13/15

Proposed Order, Findings of Fact and
Conclusions of Law, and Judgement on
Shahin Shane Malek’s Motion for Summary
Judgment

JA_2457

14

65

7/15/15

Recorder’s Transcript Re: Status Check:
Reset Trial Date

JA 2970

14

67

12/1/15

Recorders Transcript Re: Shahin Shane
Malek’s Motion for Attorney’s Fees and
Costs

JA 3048

32

5/12/15

Reply in Support of MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA 1539

12

38

6/29/15

Reply to Bank of America N.A.’s Opposition
to Motion to Amend Complaint to Conform
on Evidence

JA_2404

31

5/12/15

Reply to Opposition to Malek’s Motion for
Summary Judgment

JA_1517

12

39

6/29/15

Reply to Opposition to Motion to Amend
Complaint to Conform on Evidence

JA_2413




Reply to Shahin Shane Malek’s Opposition to

12 | 40 | 6/29/15 | Motion to Amend Complaint to Conform to JA 2423
Evidence

1 21 | 4/16/15 Shahin Shane Malek Motion for Summary JA 0198
Judgment -

1 10 | 220114 Shahin Sha_ne Malek’s Answer and JA 0072
Counterclaim -

1 17 | 1/97/15 Shahin Shane Malek’s Angwer to Amended IA 0116
Complaint and Counterclaim -

13 | 48 9/9/15 Shahin Shane Malek’s Motion for Attorney’s JA 2684
Fees and Costs -

7 28 5/5/15 Shahin Shane Malek’s Opposition to Motion IA 1416
for Summary Judgment -
Shahin Shane Malek’s Opposition to Motion

8 36 | 6/22/15 to Amend Complaint to Conform to Evidence JA_1636
Shahin Shane Malek’s Reply in Support of

13 | 53 | 11/19/15 Motion for Attorney’s Fees and Costs JA_2790

45/ Shahin Shane Malek’s Statement of

5 23 | 4/16/15 | Undisputed Material Facts in Support of JA 0630
Motion for Summary Judgment

13 | 60 | 5/17/16 Stlpulatlon_and _Order for !Dls_mlssal of JA 2841
Counterclaim without Prejudice -
Stipulation and Order to Dismiss Bank of

13 | 58 | 3/10/16 America N.A. with Prejudice JA_2828

13/1 Transcript Re. FHP Ventures’ Motion to
4 63 | 4/8/15 Dismiss Amended Complaint IA_2858
14 | 64 | 6/10/15 Transcript Re. Status Check: Reset Trial Date JA 2898

Motion for Summary Judgment




14

66

10/22/15

Transcript Re: Shahin Shane Malek’s Motion
for Attorney’s Fees and Costs; MacDonald
Highlands Realty, LLC, and FHP Ventures
Motion for Attorney’s Fees and Costs;
Motion to Re-Tax and Settle Memorandum of
Costs and Disbursements

JA_2994




CHRONOLOGICAL INDEX

Date Bates
Vol. Tab Filed Document Number

1 1 | 9/23/13 | Complaint JA 0001

1 > | 10/24/13 Afflqla_\/lt of Service - BAC Home Loans JA 0022
Servicing, LP -

1 3 | 10/24/13 | Affidavit of Service - Shahin Shane Malek JA 0025

1 4 | 1024/13 Affidavit of Service - Real Properties JA 0028
Management Group, Inc. -

1 5 | 10/29/13 | Affidavit of Service - Michael Doiron JA 0031
Bank of America N. A.’s Answer to

1 6 | 12/30/13 Plaintiff’s Complaint JA_0034
Order Granting in Part DRFH Ventures, LLC;

1 7 | 1/10/14 | Dragonridge Golf Club, Inc. and MacDonald | JA 0052
Properties, LTD.
Notice of Entry of Order Dismissing

1 8 | 1/13/14 | Dragonridge Golf Club, Inc. and MacDonald | JA 0055
Properties, LTD.
MacDonald Highland Reality’s Answer to

1 d 1/28/14 Plaintiff’s Complaint JA_0060

1 10 | 220114 Shahin Sha_ne Malek’s Answer and JA 0072
Counterclaim -
Frederic and Barbara Rosenberg Living

1 11 | 3/20/14 | Trust’s Answer to Shahin Shane Malek’s JA 0081
Counterclaim

1 12 | 4/29/14 Notice of Voluntary Dismissal of Realty JA 0086
Property Management Group -

1 13 | 1/12/15 | Amended Complaint JA 0089

1 14 | 1/16/15 | Affidavit of Service — Paul Bykowski JA 0110




15

1/16/15

Affidavit of Service — Foothills at MacDonald
Ranch Master Association

JA 0112

16

1/16/15

Affidavit of Service — Foothill Partners

JA_0114

17

1/27/15

Shahin Shane Malek’s Answer to Amended
Complaint and Counterclaim

JA 0116

18

2/2/15

MacDonald Highland’s and Michael
Doriron’s Answer to Amended Complaint

JA 0126

19

4/16/15

Frederic and Barbara Rosenberg Living
Trust’s Motion for Summary Judgment
Against Shahin Shane Malek

JA 0139

20

4/16/15

MacDonald Highlands Motion for Summary
Judgment

JA 0175

21

4/16/15

Shahin Shane Malek Motion for Summary
Judgment

JA 0198

213

22

4/16/15

Appendix of Exhibits to Motion for Summary
Judgment

JA_0229

4/5/6

23

4/16/15

Shahin Shane Malek’s Statement of
Undisputed Material Facts in Support of
Motion for Summary Judgment

JA 0630

24

4/22/15

Notice of Voluntary Dismissal of Bykowski
and Foothills at MacDonald Ranch Master
Association

JA_1120

25

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA_1124

6/7

26

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to Shahin Shane Malek’s
Motion for Summary Judgment

JA_1215




27

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Response to Malek’s Statement of
Undisputed Facts

JA 1369

28

5/5/15

Shahin Shane Malek’s Opposition to Motion
for Summary Judgment

JA_1416

29

5/11/15

Frederic and Barbara Rosenberg Living
Trust’s Reply to Malek’s Opposition to
Motion for Summary Judgment

JA 1486

30

5/11/15

Errata to Motion for Summary Judgment

JA 1497

31

5/12/15

Reply to Opposition to Malek’s Motion for
Summary Judgment

JA_1517

32

5/12/15

Reply in Support of MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA 1539

718

33

6/3/15

Motion to Amend Complaint to Conform to
Evidence

JA 1553

34

6/19/15

Bank of America N.A.’s Opposition to
Motion to Amend to Conform to Evidence
and Countermotion for Dismissal

JA 1620

35

6/22/15

MacDonald Highlands’ Opposition to Motion
to Amend Complaint to Conform to Evidence

JA 1627

36

6/22/15

Shahin Shane Malek’s Opposition to Motion
to Amend Complaint to Conform to Evidence

JA 1636

8/9/10/11

37

6/22/15

Appendix of Exhibits to Opposition to
Motion to Amend Complaint to Conform to
Evidence

JA_1646

12

38

6/29/15

Reply to Bank of America N.A.’s Opposition
to Motion to Amend Complaint to Conform
on Evidence

JA_2404

12

39

6/29/15

Reply to Opposition to Motion to Amend
Complaint to Conform on Evidence

JA_2413




12

40

6/29/15

Reply to Shahin Shane Malek’s Opposition to
Motion to Amend Complaint to Conform to
Evidence

JA 2423

12

41

7123/15

Order Denying Motion for Summary
Judgment

JA 2432

12

42

7128/15

Bank of America N.A.’s Answer to First
Amended Complaint

JA 2439

12

43

8/13/15

Proposed Order, Findings of Fact and
Conclusions of Law, and Judgement on
Shahin Shane Malek’s Motion for Summary
Judgment

JA_2457

12

44

8/13/15

Findings of Fact and Conclusions of Law, and
Judgement Regarding MacDonald Highlands
Realty, Michael Doiron, and FHP Ventures’
Motion for Summary Judgment

JA_2476

12

45

8/13/15

Notice of Entry of Findings of Fact,
Conclusions of Law and Judgement

JA 2489

12

46

8/20/15

Notice of Entry of Order on Malek’s Motion
for Summary Judgment

JA_2504

12/13

47

9/2/15

Motion for Attorney’s Fees and Costs

JA 2526

13

48

9/9/15

Shahin Shane Malek’s Motion for Attorney’s
Fees and Costs

JA_2684

13

49

10/23/15

Opposition to Malek’s Motion for Attorney’s
Fees and Costs

JA 2763

13

50

11/10/15

Order Granting (1) Motion for Attorney’s
Fees and Costs (2) Motion to Re- Tax Costs
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11/10/15

Notice of Entry of Order Granting (1) Motion
for Attorney’s Fees and Costs (2) Motion to
Re- Tax Costs
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13

52

11/10/15

Notice of Entry of Order Granting Motion for
Certification
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Shahin Shane Malek’s Reply in Support of

13 53 | 11/19/15 Motion for Attorney’s Fees and Costs IA_2190

13 54 | 12/9/15 | Notice of Appeal JA 2801
MacDonald Highlands Realty, LLC, Michael

13 55 | 12/11/15 | Doiron and FHP Ventures Notice of Cross- JA 2805
Appeal
Order on Shahin Shane Malek’s Motion for
Attorney’s Fees and Costs and Frederic and

13 56 | 1/13/16 Barbara Rosenberg Living Trust’s Motion to IA_2809
Re-Tax Costs

13 57 | 1/20/16 | Notice of Entry of Order JA 2817
Stipulation and Order to Dismiss Bank of

13 58 | 3/10/16 America N.A. with Prejudice JA_2828
Notice of Entry of Order Stipulation and

13 59 | 3/18/16 | Order to Dismiss Bank of America N.A. with | JA 2833
Prejudice

13 60 | 5/17/16 Stlpulatlon_and _Order for !Dls_mlssal of JA 2841
Counterclaim without Prejudice -

13 61 | 5/18/16 Notice of Entry of Order Stipulation and JA 2846
Order

13 62 | 5/23/16 | Notice of Appeal JA 2854

13/14 63 4/8/15 Tr_ans_crlpt Re. FHP Ventur_es Motion to JA 2858

Dismiss Amended Complaint -

14 64 | 6/10/15 Tran_scrlpt Re. Status Check: Reset Trial Date JA 2898
Motion for Summary Judgment -

14 65 | 7/15/15 Recorder’s Transcript Re: Status Check: JA 2970

Reset Trial Date




Transcript Re: Shahin Shane Malek’s Motion
for Attorney’s Fees and Costs; MacDonald
Highlands Realty, LLC, and FHP Ventures

14 66 | 10/22/15 Motion for Attorney’s Fees and Costs; JA_2994
Motion to Re-Tax and Settle Memorandum of
Costs and Disbursements
Recorders Transcript Re: Shahin Shane

14 67 | 12/1/15 | Malek’s Motion for Attorney’s Fees and JA 3048

Costs




Hesolution No 4066 Page 2
CPA-06-520010-A11 — MacDonald Highlands - Golf Hole 9

WHEREAS,

WHEREAS,

Thence North 80°02'19” East, 41.47 feet:
Thence North 68°55'54" East, 29.88 feet:

Thence North 46°00'15" East, 56.90 feet t0 a point on a curve 10 which a
radial ine bears, South 65°17'22" West,

Thence southeasterly, along the arc of a curve to the left, concave
northeasterly, having a radws of 155.00 feet, through a central angle of 16°00'
58", an arc distance of 43.33 feet 0 a point on a curve to which a radial line
bears, North 49°16'24" East;

Thence southerly, along the arc of a curve to the nght, concave westerly,
having a radius of 644.00 feet, through a central angle of 07°00' 16", an arc
distance of 78 24 feet;

Thence South 04°03'35" West, 13 64 feet 1o the northerly line of the exterior
boundary line of said Book 92, page 100 of Plats. said point being the POINT
OF BEGINNING,

and as depicted in Exhibit A attached hereto, consisting of one page (the
“Land”), changed from PS (Public/Semipubiic) to VLLDR (Very Low-Density
Hesidential); and

in accordance with Nevada Revised Statutes, the City of Henderson, Nevada,
has deemed 1t necessary to amend the Land Use Policy Plan for the purpose
of changing the land use designations, which, if implemented, would affect
terntory within Henderson's jurisdicton; and

the Henderson Planning Commission has conducted the appropriate public
hearing, received public comment, duly deliberated the proposal, and
recommends approval of the Land Use Pian amendment; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Henderson,

Nevada, that the Land Use Policy Plan amendment be approved, and that the
Policy Plan be revised to reflect the change in land use for the Land from PS
(Public/Semipublic) to VLOR (Very Low-Density Residential).

PLTF1793
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Resolution No. 4066

CPA-06-520010-A11 — MacDonald Hightands - Golf Hole 9

Page 3

PASSED, ADOPTED, AND APPROVED THIS 4™ DAY OF DECEMBER, 2012, BY THE

FOLLOWING ROLL-CALL VOTE OF COUNCIL

Those voting aye:

Those voting nay:
Those abstaining:

Those absent;

Andy Hafen, Mayor
Councilmembers:
Debra March

John F. Marz

Gerri Schroder

None
None
Sam Bateman

Ow@ws#i%

Andy Hafen, Mayor

ATTEST

Sabnna Mercadante, Mﬁc, City Clerk

PLTF1794 3
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Resolution No. 4066 Page 4
CPA-06-520010-A11 — MacDonald Highlands - Golf Hole 9

EXHIBIT A
CPA-06-520010-A11 —~ MacDonald Highlands (Golf Hole 9)

Area of
CPAZZCA/TMA ‘

LAIRMONT PL

Area of TMA

T}

DESIGNATES PROJECT AREAS
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Paul Bykowski - February 3, 2015
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al.

Page 25 Page 27
1 Q. Okay. And, so is a better way to 1 A. No. They still maintain that. The new
2 describe it is a five foot strip bordering the golf 2 owner maintains that area, because it's thetr
3 course that abuts the unit owner's property? 3 property.
4 A. Yes. 4 Q. Now, if you turn to the next page, it's
5 Q. And then just on that same page, since 5 page 46. It's BANAI181. There's a subsection, 12.9.
6 Iknow we used different terms, when we talk about | 6 And I apologize, this is the best copy I have or
7 an owner's piece of property, at the bottom it 7 that I can find of the CC&R's. And maybe you can
8 defines unit. "Means a portion of the property 8 help me determine some of the words I might not be
9 whether improved or unimproved that may be 9 able to read.
10 independently owned and conveyed." AndTI'll stop |10 Is there a better copy 1in that
11 there. 11 binder? Probably should have looked there first.
12 I just want it make sure we're 12 Let me know if I read it incorrectly.
13 basically talking about another term you could use {13 For 12.9 it says "subdivision of
14 as lots, correct? Unimproved unit would be another {14 the unit and timesharing. No unit shall be
15 term as lot that we've used in this case? 15 subdivided or its boundary lines changed except with
16 A. Alotis a unit, but not all units are 16 the prior written approval of the board of
17 lots. 17 directors. Declarant, however, for" -- what's that
18 Q. Right. Some units could include 18 word there?
19 properties that have a house located on them, 19 A. Itself.
20 cotrect? 20 Q. "For itself and any transferee of
21 A. That is another unit. 21 developmental rights pursuant to section 15.1 hereby
22 Q. Now, if you turn to page 21, should be 22 expressly reserves the right to subdivide, change
23 the next page. In Subsection C, it says "other 23 the boundary line of and re-plat any units or other
24 property." 24 portions of the" -- what's that next word?
25 Do you see that? 25 A. Of the project.
Page 26 Page 28
1 A. Yes. 1 Q. "Of the project owned by declarant or
2 Q. And it indicates that "the association 2 such transferee. Any such division boundary line
3 may maintain other property which it does not own | 3 change or re-platting shall not be in violation of
4 including the perimeter strip."” 4 the applicable subdivision and zoning regulations."
5 So as of 2012 and 2013, was the 5 Now, the declarant which is
6 association responsible for maintaining the 6 Foothills did not own any portion of Dragon Ridge
7 perimeter strip? 7  Golf Club in 2012, correct?
8 A. No. 8 A. That calls for a legal conclusion.
9 Q. Who was responsible for maintaining the 9 Q. Do you know if Foothills Partners owned
10 perimeter strip in 2012 and 20137 10 any part of the golf course property in 20127
11 A. DRFH Ventures. 11 A. Foothills Partners did not.
12 Q. Ifthe CC&R's provide the association 12 Q. And when the term "board of directors”
13 may provide for, is there any reason why DFRH 13 15 used in this subsection, that's referring to the
1¢ decided to? 14 board of directors of the homeowner's association,
15 Did I say that name right? 15 correct?
16 A. Yes. 16 A. Correct.
17 MS. HANKS: DRFH? I'll get it eventually? 17 Q. Now, it's my understanding that the lot
18 MR. GUNNERSON: You got it this time. 18 lines for 594 Lairmont Place were changed, correct?
19 BY MS. HANKS: 19 A. Correct.
20 Q. What was that agreement? [ mean, why 20 Q. And they were changed to include a
21 did the golf course decide to maintain that 21 portion of the golf course; is that correct?
22 perimeter strip as opposed to the association? 22 A. Correct. .
23 A. Because it was their property. 23 Q. Do you know if any prior written
24 Q. Has that changed in 2014 with the new 24 approval of the board of directors was received
25 ownership of the golf course? 25 prior to those boundary lines being changed?
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Paul Bykowski - February 3, 2015
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A,, et al.

Page 29 Page 31
1 A. Board of directors, no. 1 entities, correct?
2 Q. If someone were to back up -- sorry. 2 MR. GUNNERSON: Objection. Calls for legal
3 Who i1s supposed to submit the 3 conclusion, but you can answer if you know.
4 request for written approval? It doesn't seem to 4 THE WITNESS: I can't speak to the exact
5 indicate that in this section. 5 relationships of the companies, but there is some
6 Do you know? 6 sort of an umbrella group of companies together.
7 A. No. 7 BY MS. HANKS:
8 Q. Do you know why written approval was 8 Q. What is that company?
9 not received from the board of directors for the 9 A. I think the Foothills had DRFH as part
10 change of boundary line for 594 Lairmont Place if it {10 of the company. I know they -- I don't know the
11 was required by the CC&R's? 11 exact technical relationship between the companies,
12 A. It was done through the declarant, not 12 but there is subsidiaries and cross relationships
13 through the board of directors. 13 between Foothills and DRFH.
14 Q. Why was it done through the declarant 14 Q. Who would be the best person to know
15 if 12.9 requires it to be done through the board of |15 the actual relationship in terms of whether it's a
16 directors? 16 subsidiary?
17 A. Idon't read that it's required by the 17 A. Rich MacDonald.
18 board of directors. 18 Q. What is the Design Review Committee?
19 Q. It says "No unit shall be subdivided or 19 A. That's the committee that reviews and
20 it boundary line changed except with prior written |20 approves the initial construction within MacDonald
21 approval of the board of directors." 21 Highlands.
22 A. That's not the entire section. 22 Q. And who serves on that committee
23 Q. And then it says, "Declarant, however, 23 currently?
24 for itself and any transferee of developmental 24 A. Miyself, Rich MacDonald, and Michael
25 rights pursuant to section 15.1 hereby expressly 25 Doiron.
Page 30 Page 32
1 reserves the right to subdivide, change the boundary | 1 Q. Who served on that committee in 2006?
2 line of, and re-plat any units or other portion of 2 A. To the best of my knowledge, it was
3 the project owned by the declarant.” 3 myself, Rich MacDonald, Paula Gibson, and Art
4 Right? So they have to own it 4 Elliott. And I can't recall if Michael was on the
5 before they have that reservation of right, correct? 5 committee at that time or not.
6 A. Or such transferee. 6 Q. What is the purpose of the Design
7 Q. Who would be the transferee in the 7 Review Committee?
8 changing of the boundary lines for 594 Lairmont 8 A. To ensure that the construction within
9 Place? 9 MacDonald Highlands is done in accordance to the
10 A. That's a legal question. 10 design guidelines.
11 Q. But as far as you know, Foothills, the 11 Q. When someone purchases -- and we'll
12 declarant, did not own the golf course, correct? 12 limit it to 2012 and '13.
13 A. Correct. 13 When someone purchased a vacant
14 Q. So do you know why written approval 14 property lot in MacDonald Highlands, did they
15 wasn't received from the board of directors? 15 purchase it subject to the CC&R's that we just
16 MR. GUNNERSON: Objection. Asked and 16 discussed?
17 answered. 17 A. Yes.
18 THE WITNESS: I would say because DRFH and |18 Q. Did they purchase it subject to the
19 Foothills were part of the same umbrella company. |19 design guidelines?
20 That's why it's DRFH, Dragon Ridge Foothills. 20 A. Yes.
21 BY MS. HANKS: 21 Q. Can you tumn to page 52 in the CC&R's?
22 Q. And that's because it's all connected 22 Referring to section 13.5, "Easement over resort
23 to Richard MacDonald? 23 properties for benefit of association." I'm just
24 A. Correct. 24 going to read the first sentence.
25 Q. But they are separate and distinct 25 It indicates that "The declarant
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Paul Bykowski - February 3, 2015
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al.

Page 137 Page 139
1 Q. When you came up with the exhibit for 1 A. Planning area 15 and 16. I believe it
2 the proposed outline of the new boundary lines, were | 2 was around a quarter of an acre on a hill that was
3 they ever changed? 3 out of play.
4 In other words, did any of the 4 Q. Do you know if that area can be seen on
5 other people involved in the process say, no, I 5 Exhibit O within the Design Guidelines? It may or
6 think the lines should be moved here or there? 6 may not be.
7 A. The lines on the exhibit were not 7 A. Isee the area.
8 exactly the same on the final map. 8 Q. Okay. Is that the actual lot
9 Q. Is that just because of the actual 9 delineated on this particular map?
10 survey or changing it or because someone with the {10 A. Kind of.
11 Design Review Committee suggested a change? 11 Q. Can you point me into the direction
12 A. Ibelieve it was the civil engineer and 12 where it is, and then we'll go from there?
13 I discussed the -- how the lines would go, whether |13 A. That's the area that it was adding.
14 1t would be an arc or a straight line and how it 14 Q. Okay. So it looks like there is this
15 would connect to the common element parcel. 15 little -- almost looks like an island that's marked
16 Q. And let's take a look at Exhibit 5. I 16 inred, and it's flanked by two our other, I guess,
17 think that's the best map we have right now that 17 kidney bean shaped types.
18 kind of shows us the addition of that parcel, and it |18 So this is the St. Croix property
19 has a little bit of a triangle at the top or peak so 19 area?
20 to speak at the top. 20 A. Yes.
21 Do you agree with that 21 Q. And the little circle that you marked
22 description? 22 on Exhibit O within the Design Guidelines is the
23 A. Yes. 23 area that MacDonald Highlands added to that other
24 Q. And so the ultimate lot lines that you 24 red property?
25 see here on Exhibit 5, they came about after 25 A. Not the red property. The red and two
Page 138 Page 140
1 speaking with the civil engineer; is that correct? 1 yellows were actually combined to one giant lot. So
2 A. Yes. 2 that whole area with white, red, and yellow is one
3 Q. The lot lines that we see on Exhibit 5 3 lot. And the little circle was added to the back of
4 that include the additional parcel of the golf 4 that.
5 course to 594 Lairmont Place, were they changed in | 5 Q. Okay. And what hole is this on the
6 anyway after the applications were submitted to the | 6 golf course? |
7 City of Henderson? 7 A. That is the tenth.
8 A. Not that I'm aware of. 8 Q. Now, when this property, this piece was
9 Q. Now, you had testified earlier two 9 added as a whole to the two yellow kidney bean
10 weeks back when you were here in your individual |10 shaped properties and the red property marked on
11 capacity, there were some other properties in 11 this map, did it stay in line with the rear property
12 MacDonald Highlands where similar lot line changes |12 lines for the other parcels we see along this golf
13 were completed, meaning parts of the golf course |13 hole? :
14 were added to existing lots. 14 A. No.
15 Do you remember that testimony? - 15 Q. How far did it extend beyond those
16 A. Yes. 16 other rear property lines of the other parcels?
17 Q. Okay. Can you go through -- I think 17 A. I'm not sure of the exact dimension.
18 there was one on St. Croix. Can you explain what |18 Q. Has that addition been approved by the
19 that involved? 19 City of Henderson, that lot line change?
20 A. What do you mean by what did it 20 A. Yes.
21 1nvolve? 21 Q. Has the map been finalized reflecting
22 Q. What property was it and where in the 22 the change in those lot lines?
23 MacDonald Highlands is that property located, what |23 A. The map has been finalized, but I'm not
24 planning area and in terms of how much golf parcel |24 sure of the status of the final signatures.
25 was added? 25 Q. What was the purpose of changing the

B T LT b T
HEES IR0 SN i )

(35) Pages 137 - 140

JA_1348




Paul Bykowski - February 3, 2015
The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al.

Page 141 Page 143
1 lot lines to that -- we'll call the St. Croix 1 was rezoned to include a portion of the golf course?
2 property? 2 MR. GUNNERSON: Objection. Form as to next.
3 MR. GUNNERSON: Objection. Foundation. Calls | 3 THE WITNESS: What do you mean?
4 for speculation. 4 BY MS. HANKS:
5 THE WITNESS: To add additional rear yard, 5 Q. Well, we agreed in our notice that
6 they kind of flat lower area to the larger lot it 6 we're going to put the areas that we talked about in
7 connected to. 7 your last deposition and I have. You said there was
g8 BY MS. HANKS: 8 -- your testimony says there is an area north of
9 Q. Was the building already constructed, a 9 planning area 11 that has been rezoned but not met.
10 housing structure on that area? 10 Does that --
11 A. Yes. 11 A. Correct.
12 MR. GUNNERSON: Objection. Form as to area. |12 Q. Does that refresh your recollection?
13 BY MS. HANKS: 13 Whereisarea 117
14 Q. The additional golf parcel that's going 14 A. This map has been changed but in
15 to become a part of those three parcels that we see |15 generalities, here.
16 delineated on Exhibit O, is it going to just be a 16 Q. And how has this map been changed?
17 landscaped area? 17 A. Thisis area 11. That street alignment
18 MR. GUNNERSON: Objection. Foundation. 18 1s not accurate within 11.
19 THE WITNESS: The current plans, yes, butit |19 Q. Okay. So the Design Guidelines have a
20 could be more. 20 different, a newer Exhibit O now?
21 BY MS. HANKS: 21 A. No. :
22 Q. How can it change to be more? 22 Q. Okay. So when you say, "this map has
23 A. Well, after the map was signed, a 23 been changed", Exhibit O hasn't been changed, you're
24 casita can be constructed in that area. 24 just saying that the Exhibit O map that's reflected
25 Q. And why i1s that? In other words, how, 25 here or, I guess, what Exhibit O took from has
Page 142 Page 144
1 if'the plans don't show the casita now, how can that | 1 changed?
2 be changed later after the map is finalized? 2 A. The area that Exhibit O shows the
3 A. Well, the map just creates the new 3 layout of the lots has changed, and Exhibit O wasn't
4 property lines. And then if the owner would like, 4 updated to reflect the new street alignment.
5 he could submit to the modifications committee a 5 Q. And that's only for area 11 that there
6 plan for an accessory structures in that area. 6 1s a difference, right?
7 Q. Okay. But right now the Design Review 7 A. From the red lots, it's fairly close.
8 Committee has approved just landscaping in that 8 Q. Okay. So can you mark with a circle or
9 area, the new addition area? 9 an "X" like you did with the first, the St. Croix
10 A. No. 10 property, and tell me how the addition of the golf
11 Q. Okay. Who has approved what's goingto |11 parcel portion of the property was added to a
12 go in that area as of now? 12 specific lot in planned area 117
13 A. There are no changes proposed to the 13 A. It's zoned, but it has not been mapped.
14 area. 14 Q. And it looks like -- is that two or
15 Q. As it stands now? 15 three parcels that --
16 A. Correct. 16 A. Ibelieve it's three.
17 Q. Axnd, I'm sorry. Irealize I should 17 Q. So three parcels, I'm going to mark
18 have known that. It wouldn't be in the Design 18 them with a dot.
19 Review Committee's purview anymore, because you said |19 A. The first one, I don't think so. The
20 there is already a house built on the existing lots? 20 next three or so.
21 A. Correct. If there is any changes to 21 Q. Okay.
22 that area, it would go through the MacDonald 22 A. Those three had sections that were a
23 Highlands modifications committee, but there aren't |23 little deeper in the back. So this might be -- like
24 currently any plans. 24 [Isaid, the lot lines changed. So I think this was
25 Q. Okay. What is the next property that 25 a custom layout, and when 1t was sold the total lots
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Page 145 Page 147
1 got a little smaller. In general, the street 1 went through the rezoning process so that the land
2 alignment is the same. So the exhibit can still be 2 could be added to those three lots at a future time.
3 followed, because it's representative of the lots 3 If they chose to purchase it, we
4 that border the golf course within 11. We didn't go | 4 could then remap it and sell them to it, sell the
5 back and change the actual lot lines, but I believe 5 area to the residents that lived in those lots so
6 there is three lots that have extended rear yard 6 that they could extend their backyard.
7 developed. 7 Q. So at this juncture, 2015, those three
8 Q. How much did the yard get extended for 8 parcel owners have not actually purchased that
9 those three lots? 9 additional land?
10 A. I don't recall the exact square 10 A. No.
11 footage. I can't remember the exact square footage. |11 Q. Isitjust a natural desert landscape
12 Q. Before we go to that one, when did this 12 there now, or is it still that --
13 rezoning happen? When did the applications get 13 A. 1t is just broken rock.
14 submitted for the St. Croix property? 14 Q. Who owns that portion of the land?
15 I'm not concerned with an exact 15 A. The Pacific Links entity, Dragon Ridge,
16 date. I'm just looking for the year. 16 whoever we sold the golf course to. I'm not
17 A. It was about a year ago, so it was 17 positive what their entity name is. It's some sort
18 probably late 2013 or early 2014. So around that 18 of Dragon Ridge related.
19 timeframe would be my estimation. 19 Q. So the new entity, the entity that
20 Q. And how about for planning area 11, 20 bought the golf course from Dragon Ridge now owns
21 those three lots that we've marked with the dots, 21 that sliver that you've marked on the Exhibit O?
22 when did that application get submitted? 22 A. Yes.
23 A. That was a long time ago. It was 23 Q. And then there is a third one that you
24 during the construction of that area which I think 24 indicated in your deposition. You said lot one in
25 was 2004 or '05. So it could have been anywhere |25 area 20?
Page 146 Page 148
1 from 2004 to 2006 probably timeframe. 1 A. Yes.
2 Q. Do you know what that area includes 2 Q. Where is that located?
3 whether it be a structure or landscaping? 3 A. (Witness indicates.)
4 A. There is nothing in there. It was 4 Q. Okay. And you've marked the corner.
5 mountain. That area was rezoned, because when they | 5 You've kind of drawn a triangle on this big yellow
6 developed the lots from that street, there was a big 6 section on Exhibit O at the very top.
7 knob there that stuck up in the air and blocked the 7 What does that yellow section
g view from these homes. 8 represent? What piece of land is that?
9 Q. Views of the golf course? 9 A. Planning area 20.
10 A. View of the golf course. So even 10 Q. Okay. I don't see any individual lines
11 though it was outside of that developable area, we |11 within that larger area.
12 decided to take down the area and blast it down to |12 Are there individual lots within
13 grade so that you could see through that area. 13 that yellow?
14 So after it was blasted, 1t was no 14 A. Yes.
15 longer natural. It was just broken rock. So the 15 Q. Isthere any reason why that area
16 lots had previously stopped on the other side of the |16 doesn't have the delineations of the individual
17 mountain. And now you had a blasted rock area 17 lots?
18 between the lots and the golf course. And the golf |18 A. Yes.
19 course was really far away from the backs of those |19 Q. Why?
20 lots. 20 A. At the time the exhibit was made, there
21 So initially the lots went up to 21 were no lots in there.
22 the mountain, but then it didn't make a whole lot of |22 Q. Okay. What hole of the golf course is
23 sense to have three lots that were looking at a 23 this property abutting?
24  little hill when it had this beautiful golf course 24 A. Fifteen.
25 on the other side. So we blasted it down and then |25 Q. And when was this application for
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Page 149 Page 151
1 rezoning submitted? 1 A. It's in final signature. So the last
2 A. The same as the St. Croix application. 2 update I had was being signed, the final map by all
3 Q. So around late 2013, early 2014 1s your 3 the individual departments that need to sign the
4 best estimate? 4 last maps.
5 A. That's my estimate. 5 So it had been approved through
6 Q. How much property was added to this 6 all the public hearings. The map has been approved
7 particular parcel? 7 for final signature, and it was routing for the
8 A. Tthink it was less than a quarter of 8 physical signature on the map.
9 an acre. 9 Q. Who owns that parcel, the extra golf
10 Q. And what was the purpose of adding that 10 parcel that is going to ultimately be rezoned?
11 less than a quarter of an acre to that parcel? 11 A. Right now it's owned by Pacific Links
12 A. Increase the size of the lot and the 12 entity that bought the course.
13 buildable area for the home. 13 Q. Is that who that lot owner is going to
14 Q. Was the lot already sold when that 14 pay to purchase that portion?
15 addition was applied for? 15 A. No.
16 A. Yes. 16 Q. Was there an exception carved out from
17 Q. Was it already built? Was it already 17 the purchase from Dragon Ridge to the Pacific Links
18 improved? 18 that Dragon Ridge would still get the sale of
19 A. No. 19 proceeds from the sale of that portion of the golf
20 Q. Did the owner approach you -- I'm 20 course?
21 saying you -- any of the entities you're here on 21 A. There is an exception, but I don't know
22 behalf of to purchase that parcel? 22 ifit's technically the sale.
23 A. No. 23 Q. You mean the parcel that's going to be
24 Q. How did that come about then? 24 added to that -- what is it? Lot one, planning arca
25 A. One of our representatives suggested it 25 20, you're not sure if it's actually a sale?
Page 150 Page 152
1 to the owner to see if they were interested. 1 A. Correct.
2 Q. And what representative? 2 Q. You said it might be an exception?
3 A. Ibelieve Michael contacted the owner. 3 A. There was an exception in the agreement
4 Q. And do you know why she recommended it? | 4 that the property would be deeded without cost to --
5 A. Yes. 5 back to DRFH.
6 Q. Why? 6 Q. That less than a quarter of an acre
7 A. Thad received preliminary plans for 7 that we're talking about adding to lot one in
8 that area for the house, and it was really tight. 8 planning area 207?
9 They were trying to squecze some improvement in that | 9 A. Correct. That's why I don't think that
10 corner. And it wasn't working real well just 10 it might not technically be a sale.
11 because of the site constraints. And the area next |11 Q. But then will DRFH then sell it to {ot
12 to it in that triangle that I've outlined is between 12 owner one? I mean, is that the plan?
13 two "T Boxes". It's not playable. And it was 13 A. The way the deal is currently
14 fairly flat so that she could build on it if it was 14 structured, I don't know if it's technically a sale.
15 added. 15 I think the way escrow is
16 So I thought it would probably 16 currently set up is that DRFH is being paid to
17 help the design of her house if we added that into 17 coordinate the map signatures so that the boundary
18 the lot. 18 line is adjusted.
19 Q. Has the lot owner submitted -- or, 19 Q. Isthe same true for St. Croix? How
20 excuse me. 20 was that deal done?
21 Has the City of Henderson approved 21 A. St. Croix, [ do not believe anyone is
22 that lot line change? 22 being paid through escrow. That one is not in
23 A. Which entity within Henderson? 23 ESCIOW.
24 Q. Well, I guess at what point in the 24 Q. Do you know when the map that changed
25 process of the rezoning is that particular parcel? 25 the lot lines for 594 Lairmont Place was recorded?
Min~{-Soript® (38) Pages 149 - 152
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ELECTRONICALLY SERVED
11/10/2014 04:40:46 PM
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Preston P. Rezaee, Esq.
Nevada Bar No. 10729
Ryan E. Alexander, Esq.
Nevada Bar No. 10845
THE FIRM, P.C.

200 E. Charleston Blvd.
Las Vegas, NV 89104
Telephone: (702) 222-3476
Facsimile: (702) 252-3476

Sarah M. Chavez, Esq.

Nevada Bar No.: 11935

THE LAW OFFICE OF SARAH M. CHAVEZ, PLLC
200 E. Charleston Blvd.

Las Vegas, NV 89104

Attorneys for Defendant,
SHAHEN SHANE MALEK

DISTRICT COURT
CLARK COUNTY, NEVADA

THE FREDERIC AND BARBARA
ROSENBERG LIVING TRUST,

CASE NO.: A-13-689113-C
DEPT NO.: I

)
)
)
Plaintiff, )
)

VS.
)

BANK OF AMERICA, N.A;; BAC HOME) DEFENDANT’S RESPONSE TO

LOANS SERVICING, LP, a foreign limited) PLAINTIFF’S REQUESTS FOR

partnership; DRAGONRIDGE PROPERTIES,) ADMISSIONS

LLC; DRAGONRIDGE GOLF CLUB, INC.,)

a Nevada Corporation, MACDONALD)

PROPERTIES, LTD., a Nevada Corporation;)

MACDONALD HIGHLANDS REALTY,)

LLC, a Nevada limited liability company;)

MICHAEL DOIRON, an individual; SHAHIN)

SHANE MALEK, an individual; REAL)

PROPERTIES MANAGEMENT GROUP,)

INC., a Nevada corporation; DOES 1 through)

X, inclusive; and ROE BUSINESS ENTITY I)

through XX, inclusive, )

)
Defendants. )
)

Page 1 of 6
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DEFENDANT’S RESPONSE TO PLAINTIFE’S REQUESTS FOR ADMISSIONS

TO:  Plaintiff THE FREDERIC AND BARBARA ROSENBERG LIVING TRUST; and

TO: Howard C. Kim, Esq., Diana S. Cline, Esq., Jacqueline A. Gilbert, Esq., KIM &
ASSOCIATES, its attorneys.

Pursuant to Rule 36 of the Nevada Rules of Civil Procedure, Defendant Shahin Shane Malek
(hereinafter “Defendant’) by and through his attorneys, Sarah M. Chavez, Esq. of The Law Office of
Sarah M. Chavez, PLLC, and Preston P. Rezaee, Esq., and Ryan E. Alexander, Esq. of The Firm, P.C,,
hereby respond to Plaintiff’s first Requests for Admissions as follows:

PRELIMINARY STATEMENT

These responses and objections are based on information presently known to Defendant.
Further discovery may lead to additions to, changes in, or modification of these responses.
Accordingly, these responses are being given without prejudice to Defendant’s right to produce
subsequent discovery evidence and to introduce same at trial,

REQUEST FOR ADMISSION NO. 1: Admit that the MacDonald Applications to re-zone the Golf

Course Parcel were submitted upon your request.

RESPONSE: Defendant objects on the grounds that this request is overly broad, vague and

ambiguous. Without waiving said objections Defendant responds as follows: I admit that I requested
the Golf Course Parcel be re-zoned, but I was not involved in the further preparation or submission of
the MacDonald Applications. To my understanding, the MacDonald Applications were prepared and
submitted by among possibly others who are unknown to Defendant, Paul Bykowski, MacDonald
Properties, Ltd. and Dragonridge Properties. There may be additional parties who were involved in the
MacDonald Applications to which 1 am unaware of because again, I did not prepare or submit the
MacDonald Applications.

REQUEST FOR ADMISSION NO. 2: Admit that, at the time the MacDonald Applications were

submitted, if the MacDonald Applications were subsequently approved, you intended to purchase the
Golf Course Parcel.
RESPONSE: Admit.

Page 2 of 6
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REQUEST FOR ADMISSION NO. 3: Admit that, prior to March 13, 2013, you knew that the Golf

Course Parcel had been successfully rezoned.

RESPONSE: Defendant is without sufficient information or knowledge to admit or deny the truth of

this paragraph and therefore denies same. Nevertheless, Defendant became aware of the rezoning once

it became successfully rezoned.

REQUEST FOR ADMISSION NO. 4: Admit that, prior to March 13, 2013, you entered into an

agreement to purchase the Golf Course Parcel from Dragonridge Properties, LLC.
RESPONSE: Admit,
REQUEST FOR ADMISSION NO. 5: Admit that, prior to March 13, 2013, you had not recorded

your interest in the Golf Course Parcel.

RESPONSE: Defendant objects on the grounds that this request is vague and overly burdensome in

that it seeks information already readily available to Plaintiff via public records. Without waiving said
objection Defendant responds as follows: I admit that I did not record an interest in the Golf Course
Parcel prior to March 13, 2013, as this is prior to the date that I possessed an ownership interest in the

Golf Course Parcel with which to record.

REQUEST FOR ADMISSION NO. 6: Admit that, prior to May 15, 2013, you did not place anything

on the Golf Course Parcel (i.e. stakes, construction material, etc.) that would indicate that the Golf
Course Parcel had been re-zoned and was now your property.

RESPONSE: 1 admit that I did not personally place anything on the Golf Course Parcel.

Nevertheless, construction material and stakes were placed on the Golf Course Parcel by professional
surveyor Wallace Morris Surveyors prior to May 15, 2013 which would indicate the re-zoning and
ownership change of the Golf Course parcel.

REQUEST FOR ADMISSION NO. 7: Admit that, prior to May 15, 2013, you did not inform

Frederic, Barbara, and/or David Rosenberg—or any of their agents, including but not limited to, their
real estate agent—that you owned the Golf Course Parcel.

RESPONSE: Defendant objects on the grounds that this request is overly broad, vague and ambiguous

and therefore denies same. Without waiving said objections Defendant responds as follows: Admit as

Defendant did not know Frederic, Barbara, and/or David Rosenberg or their realtor, or have reason to

Page 3 of 6
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seek them out to advise them of his ownership interest which was a matter of public record. Further,
Defendant is unaware of the identities of their “agents” and/or whether he may have informed such
agents of his ownership of the Golf Course Parcel without realizing the connection. Defendant did not
hide or keep secret the fact that he owned the Golf Course Parcel.

REQUEST FOR ADMISSION NO. 8: Admit that you purchased the Golf Course Parcel with an

intent to build or develop onto the Golf Course Parcel, beyond the original boundaries of Malek Lots 1

and 2.
RESPONSE: Admit. I purchased the Golf Course Parcel with the intent to include this in the area

surrounding my home.

REQUEST FOR ADMISSION NO. 9: Admit that you intend to build or develop onto the Golf Course

Parcel, beyond the original boundaries of Malek 1 and 2.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 10: Admit that you are subject to any easements existing on the

Golf Course Parcel at the time you purchased it.

RESPONSE: Defendant objects on the grounds that this request calls for a legal conclusion rather than
an admission of fact. Without waiving said objections Defendant responds as follows: Admit.

REQUEST FOR ADMISSION NO. 11: Admit that if you build or develop beyond the original

boundaries of Malek lots 1 and 2, it will materially and negatively affect the value of the Rosenberg
Property.

RESPONSE: Deny. To the contrary, Defendant believes the improvement of the Golf Course Parcel

will further enhance and beautify the area as the Golf Course Parcel is an unimproved bare piece of
bare desert land which could benefit from professionally designed work. Further, any proposed design
changes, landscaping and/or construction will be subject to final review and approval by the
community’s design review committee, thus ensuring this result.

REQUEST FOR ADMISSION NO. 12: Admit that if you build or develop, beyond the original

boundaries of Malek Lots 1 and 2, it will allow you to invade the privacy of those living on the

Rosenberg Property.

Page 4 of 6
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RESPONSE: Deny. To the contrary, Defendant is a very private person and he will continue to utilize

his property accordingly. Defendant has and will continue to not invade the privacy of his neighbors

including but not limited to those living on the Rosenberg Property, nor does Defendant wish to open

himself up to such an invasion of privacy.

DATED this 10 day of November, 2014,

Page 50of 6

/s/ Sarah M. Chavez

SARAH M. CHAVEZ, ESQ.

THE LAW OFFICE OF SARAH M.
CHAVEZ, PLLC

200 E. Charleston Blvd.

Las Vegas, Nevada 89104

Phone: (702) 720-6033

Fax: (702) 252-3476

s.chavez.esq @ gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that one this 10 day of November, 2014, pursuant to NRCP 5(b), I served via

the Eighth Judicial District Court electronic service system and to be placed in the United States Malil,
with first class postage prepaid thereon, and addressed the foregoing DEFENDANT’S RESPONSE
TO PLAINTIFEF’S REQUESTS FOR ADMISSIONS to the following parties:

Howard C. Kim, Esq.

Email: Howard @hkimlaw.com
Diana S. Cline, Esq.

Email: Diana@hkimlaw.com
Jacqueline A. Gilbert, Esq.
Email: Jackie@hkimlaw.com
Attorneys for Plaintiff

Darren Brenner

Email: Darren.brenner @ akerman.com
Deb Julien

Email: Debbie.julien @ akerman.com
Natalie Winslow

Email: Natalie.winslow @ akerman.com
Attorneys for Bank of America, N.A.

Erica Bennett

Email: E.bennett@kempjones.com
J. Randall Jones
Email: Jrj@kempjones.com

{| Janet Griffin

Email: janetjamesmichael @ gmail.com

Email: jlg@kempjones.com

Spencer Gunnerson

Email: 3. gunnerson @kempjones.com

Attorneys for Michael Doiron & MacDonald Highlands Realty, LLC

/s/ Jacqueline Martinez
Employee of The Firm, P.C,

Page 6 of 6
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Uolt Course | Macdonald Highlands Page 1 of 1

Community Map (/fcommunity-map)
Video Tour (/video-tour)

Clubhouse (/clubhouse)

Golf Course (/golf-course)

Fitness Center (/fithess-center)

Golf Course

Golf Course
Named after a rocky ridge, known to residents as the "Sleeping Dragon," this 18-hole
championship golf course is catching the attention of locals as well as the world's best players.
DragonRidge Country Club has already built a reputation as one of the finest private golf courses
in the Southwest. It played host to the first two Tiger Woods charity golf events and 2003's
Wendy's Three Tour Challenge. With exception services, impeccable course conditions, your
experience at DragonRidge will be unmatched by any other.

© 2015 Macdonald Highlands

http://macdonaldhighlands.com/amenities/golf-course/ 5/4/2015
JA 1360



Clubhouse | Macdonald Highlands Page 1 of 1

Community Map (/community-map)
Video Tour (/video-tour)

Clubhouse (/clubhouse)

Golf Course (/golf-course)

Fitness Center (/fitness-center)

Clubhouse

Club House

More Information (http://www.dragonridge.com/sites/courses/layout9.asp?

id=767 &page=42010)

The golf course is complemented by a beautiful clubhouse featuring a steakhouse, two

separate mixed grills and lounges, a ballroom, swimming pool and an extensive golf pro shop.

The DragonRidge clubhouse hosts monthly events for members within MacDonald Highlands.
© 2015 Macdonald Highlands

http://macdonaldhighlands.com/amenities/clubhouse/ 5/4/2015
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Community Map | Macdonald Highlands Page 1 of 2

Community Map

* Community Map (fcommunity-map)
* Video Tour {/video-tour)
Clubhouse (/clubhouse)

Golf Course {/golf-course)

« Fitness Center (fithess-center)

.

MAGCDONALLY
HIGHLANDR

MACDONALD"

HIGHLANDS
http://macdonaldhighlands.com/amenities/community-map/ 4/27/2015
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PROJECT INFORMATION

PROJECT NUMBER
VAC-12-500376

PUBLIC HEARING NOTIFICATION
Notice Published December 3, 2012
Notice Mailed December 3, 2012
Notices Sent {3
Notice Radius | Adjacent Properties and all registered HOAs or MHPs within
o | buffer area
Neighborhood meeting | N/A

EXISTING ZONING

PS (Public/Semipublic)
RS-2-MP-H (Low-Density Residential with Master Plan and Hillside Overlays)

EXISTING LAND USE

PS (Public/Semipublic)
VLDR (Very-Low-Density Residential)

NEIGHBORHOOD CHARACTERISTICS

Zoning Land Use Existing Use
North PS-MP-H PS Dragon Ridge Golf Course
South RS-2-MP-H VLDR Undeveloped Residential Lot
East RS-2-MP-H VLDR Single-Family Residence
West PS-MP-H PS Dragon Ridge Club House

BACKGROUND AND PRIOR ACTIONS

Date ‘Action
6/20/07 City Council approved Comprehensive Plan Amendment CPA-06-520010-
A9 and an amendment to Zone Change ZCA-06-660018 (A12) for Planning
Areas 18 and 20.
8/5/08 City Council approved Comprehensive Plan Amendment CPA-06-520010-
A10 and an amendment to Zone Change ZCA-06-660018 (A13) for Planning
Areas 18 and 20.
11/16M12 | The Planning Commission recommended approval to0 amend
Comprehensive Plan Amendment CPA-06-520010 (A11) and Zone Change
ZCA-06-660018 (A15). Both applications are scheduled to be heard at the
December 4, 2012, City Council meeting.

PLTF1812
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VAC-12-500376
MacDonald Highlands — Golf Hole #9
Page 3

The 14,841 square-foot non-exclusive utility easement proposed to be vacated was granted
April 3, 2007, per Book 1386, Page 21 of Plats, Clark County, Nevada.

ANALYSIS

The applicant is requesting to vacate and remove existing “blanket easements” over a
portion of Golf Hole #9, northwest of MacDonald Ranch Drive and Stephanie Street. This
approximately 14,841-square-foot common area is now being proposed for inclusion into
an adjacent undeveioped single-family parcel.

The applicant states the amendment to this area will allow for the appropriate design and
development of a custom home, while having little or no impact on the adjacent properties.

Staff concurs with the proposed vacation and recommends approval.

RECOMMENDATION

RECOMMENDED APPROVAL, subject to conditions

PUBLIC WORKS DEPARTMENT CONDITIONS

1. The acceptance or approval of this item does not authorize or entitle the applicant to
construct the project referred to in such application or to receive further development
approvals, grading permits, or building permits.

2. Certification by the City Surveyor.

3 Vacation map shall record concurrently with amended final maps.

BA/dap/CW2

PLTF1813
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" PUBLIC WORKS DEPARTME T
CONDITIONS OF APPROVAL

STAFF REVIEW DATE: November 7, 2012

APPLICATION NO. VAC-12-500376 PROJECT: MacDonald Hightands - Golf Hole #9
P_01 Standard condition already on alf applications.

___  P_02 Applicant shall submit a drainage study {update) for Public Works' approval.

_ . P_03 Commercial driveways shall be dedicated and constructed per Clark County Area Standard Drawings No
225 & 226.

_____  P_04 Applicant shall obtain and provide all necessary permission/approvals from

____ P_07 Applicant shall submit a traffic analysis (update) to address traffic concerns and to determine the
proportionate share of this development's focal participation in the cost of traffic signals and/or
intersection improvements and dedicate any necessary RIW.

_____ P_08 Applicant shall construct full offsites per Public Works’ requirements and dedicate any necessary R/W.

___  P_10 Mapping shall be required and completed prior to Certificate of Occupancy.

____  P_11 Applicant shall dedicate right-of-way per Public Works' requirements
within of approval.

—__ P_14 Applicant must apply and receive approval to vacate unnecessary rights-of-way and/or easements per
Public Works’ requirements and provide proof of vacation prior to (Certificate of Occupancy/approvat of
Civil Improvement Plans/Final Map/Parcel Map).

_____ P_15 Applicant shall comply with Standard Drawing No. 201.1, which refers to major intersections and dedicate
any necessary R/W.

_____ P_18 Nuisance water drains shall be required after 1,000 feet of surface street flow for public residential
streets.

_____ P_17 FHA Type B drainage shall be allowed only where lots drain directly to public drainage facilities, public
parks, or golf courses,

___ P_18 Applicant shall apply and receive approval of a revocable permit for development within the public right-
of-way (or City-owned property).

____ P_19 streets shall be privately owned and maintained and delineated as a private street for the benefit of all
lots shown on the map. Any pavement replaced by the City during any road repairs due to utility
maintenance shall be standard paving only. The replacement of any non-standard street or sidewalk
materials such as, but not limited to, pavers and stamped concrete, will be the responsibility of those
responsible for the private streets.

__ P_20 Applicant shali provide paved off-street parking.

___ P_24 Applicant shall show the limits of the flood zone and submit a letter of map revision to FEMA prior to the
Shear and Tie Inspection.

____  P_26 Applicant shall conduct a noise study and install sound walls adjacent to frontage
of the subject property per NDOT and City requirements.

P27 shall not be located within public rlght-of-way or the sight visibility restriction zone
per Clark County Area Standard Drawing No. 201.2.

P_28 Vacation map shall record concurrently with MLM%MC A4V VRS

_ P_29 Developer shall pay ali required apportionment fees for this project prior or to submittal of final map for City
Council approval.

_ P 30 Applicant shall comply with all conditions of .

P_31 Applicant shall complete the offsite improvements on within @ months
of entitlerent approvals.

___ P_32 Applicant must apply to Council for approval to cut a 5-year no-cut street. If applicant receives approval,
all offsite improvements must be completed within 8 months of entitlement approvals.

___  P_33 Dedication and/or vacation of rights-of-way and/or easements shall be completed prior to approval of Civil
Improvement Plans.

____  P_34 Applicant shall provide copies of cross-access agreements, permission to grade and/or construct on
adjacent properties, and/or maintenance agreements.

P_35 Applicant shall revise Civil Improvement Plans per Public Works’ requirements.
P_36 Gated commercial or residential driveways must be dedicated per Public Works’ requirements and

o

P_CUSTOM  Custom condition:

constructed per Clark County Area Standard Drawing No 222.1
NO COMMENT/CONDITIONS

PWSR-0504

08/12

Public Works Department
Survey/Right-of-Way - New Development - Traffic

PLTF1814
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DEPARTMENT OF UTILITY SERVICES
CONDITIONS OF APPROVAL

STAFF REVIEW DATE: 11/7/2012

APPLICATION NO: VAC-12-S00376 PROJECT: MacDonald Highlands - Golf Hole #9

reeer NO COMMENTS/CONDITIONS
Teene Same conditions as previously approved (MUST ATTACH CONDITIONS PAGE FROM BACKUP)
Us 01 Applicant shall submit a utility plan and utility analysis for Department of Utility Services' approval.

US_02 Applicant shall comply with the requirements of the master utility plan established for the project area.
Us_03 Applicant shall be required to construct a full-frontage water main extension along

US_04 Applicant shall be required to construct a full-frontage sewer main extension along

Us_05 Applicant shall participate in the Southwest Henderson Refunding Agreement for sewer and water.
usS_oe Applicant shall participate In the 2610 Rhodes/Lewis Water Refunding Agreement.

Us_o07 Applicant shall participate in the MacDonald Ranch 2370 Refunding Agreement.

Us_o08 Applicant shall participate in the P-4/R-15 (2720} refunding agreement.

Us_09 Applicant shall participate in the P8A Refunding Agreement {SR-10).

US_10 Applicant shall participate in the Bluegrass interceptor Agreement.

US_11 Applicant shall participate in the

Us_12 Applicant shall grant a municipal utility easement per the Department of Utility Services' requirements,

UsS_ 13 Applicant shail resolve all mapping concerns per Utility Department requirements.
Applicant shall establish separate water and sewer service for each use classification in accordance with the Department of

Uus_14 Utility Services' requirements.

UsS_15 All onsite utilities shall remain privately owned and maintained.

Us_16 All water and sewer services shall comply with HMC Title 14 regarding public-public or private-private service requirements.
us 17 Vacation shall not occur until such time as the existing utility is abandoned and the new line is in place and accepted, with all

appropriate easements granted and/or rights-of-way being dedicated.

Us_18 Applicant shali verify cell tower does not interfere with the line-of-sight transmission of the City's HEN-NET System.

Civil improvement plans shall comply with the requirements of the Uniform Design and Construction Standards for Water
Distribution Systems and the Design and Construction Standards for Wastewater Collection Systems.

Applicant shall prepare water and sewer system design in accordance with the Department of Utility Services' requirements.
Us_20 Approval of this application does not infer Department of Utitity Services' approval for the water and sewer system layout as
reflected on the application.

Applicant may be required to provide a water and/or sewer system capacity analysis covering the overall water and/or
Us_ 21 sewer system providing service to the project, prior to submitting civil improvement plans to the City. Preparation of said
capacity analysis shall be coordinated with the Department of Utility Services,

Applicant may be responsibie for performing water and/or sewer system upgrades in accordance with the resuits of the
us_22 system capacity analysis or, at a minimum, applicant shall be responsible for participating in a proportionate share of the
costs to complete these system upgrades.

U:\HOME\SHRDUTL3\Technical Services\New Development\StaffReview\SR2012\SR 1107121029 110712 VAC-12-500376 xIsx

PLTF1815
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HowARD C. KM, ESQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard@hkimlaw.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 009578

E-mail: karen@hkimlaw.com
MELISSA BARISHMAN, ESQ.

Nevada Bar No. 12935

E-mail: melissa@hkimlaw.com
HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDRIC AND BARBARA Case No. A-13-689113-C
ROSENBERG LIVING TRUST,
Dept. No. I
Plaintiff,
VS. RESPONSE TO MALEK’S STATEMENT

OF UNDISPUTED FACTS
BANK OF AMERICA, N.A.; BAC HOME

LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company;,; MICHAEL DOIRON, an
individual; SHAHIN SHANE MALEK, an
individual; PAUL BYKOWSKI, an
individual; THE FOOTHILLS AT
MACDONDALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS, a
Limited Partnerships; DOES I through X; and
ROE CORPORATIONS I through X,
inclusive,

Defendants.

Plaintiff, THE FREDRIC AND BARBARA ROSENBERG LIVING TRUST, by and through
its counsel of record, HOWARD KIM & ASSOCIATES, hereby responds to Malek’s statement of

undisputed facts.

Dara 1 AFQ

JA_1370




o0 3 O

\O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Defendant Malek’s statement of undisputed facts is riddled with irrelevant facts, includes
argumentative or suggestive language that renders the statement false or misleading, and contains
blatant misstatements of fact. Because Plaintiff’s claims against Malek rest on the issue of whether an
implied restrictive covenant exists over the golf course land that was sold to Malek, Plaintiff will not
address facts that do not relate to this issue, as they are not material, and have no bearing on the issue.
These facts include Nos. 6-8; 11-12; 16-24; 28-47; 49-50; 52-59; 63-64; 67-68; 71-85; 88-89; 92-93;
05-97; 106-107; 109-113; 116-121. See Defendant Malek’s Statement of Undisputed Material Facts on
file herein. The decision to forego any discussion regarding these irrelevant facts should not be
construed as an admission that Malek’s summary of these facts is accurate. In fact, Plaintiff disputes
most of Malek’s characterization of these facts.

As for the remaining facts alleged by Malek, Plaintiff states as follows:

1. Golf courses with Las Vegas’ exclusive communities sell pieces of land to adjacent
landowners.
Disputed: This statement is made within the context of diminution of value which

is not at relevant to the claims against Malek.
2. Red Rock Country Club has sold parts of golf course land to landowners within
community
Disputed: The citation for this statement is incorrect.
3. Southern Highlands’ Golf Community has sold parts of gold course land to property
owners within the community.
Disputed: The citation for this statement is incorrect.
4. The MacDonald Highlands Community has sold or leased out-of-bound portions of its
golf course to property owners within the community.
Disputed: There were three instances wherein the Golf Course was severed. The first

was in planning area 15 and 16, which occurred 1n 2013 or 2014, and involved an out-of-play area

Dana ) ~FQ
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located on a hill." This Richard MacDonald’s property, and he testified, “I had an area of the golf
course that I basically moved into, moved into with my yard so to speak. It was technically part of the
golf course, but I haven’t bothered to subdivide it, move it in...”> Mr. Bykowski testified that there

> The second instance took place in 2004 or 2005, and

are “no changes proposed for the area.”
involved a hill-like area that was blocking the view to the Golf Course for three houses.* MacDonald
Highlands leveled the hill, but this area was never sold to the property owners, and is still owned by
the Golf Course.” The third, and final instance, involved planning area 20, and occurred in 2013 and
2014.° This area has not been sold, but included the addition of a corner of non-playable area between
two T boxes to a lot so the owner could adequately fit his house on the lot.”

5. DRFH Ventures LLC sold approximately 15,000 square feet of land, APN 178-28-520-
001, to Shane Malek.

Not disputed.
0. The Golf Parcel went through a re-zoning process before its sale to Malek was
recorded.
Not disputed.

10.  Malek has lived in MacDonald Highlands since 2006.
Not disputed.
13.  Malek learned from his agent that 594 Lairmont’s prior owner planned to acquire an
out-of-bounds portion of the golf course to add to the lot.
Disputed: Michael Doiron testified that she did not believe that the prior owner of 594
Lairmont planned to purchase a portion of the golf course.®
14,  Malek planned to buy 594 Lairmont as well as the Golf Parcel to increase his lot size

and building area.

! See Bykowski Dep. 11, 139:1-3; 145:13-18

? See MacDonald Dep,, 127:19-24.

3 See Bykowski Dep. II, 142:13-14.

* See Bykowski Dep. II, 146:4-25 through 147:1-10.
> See Bykowski Dep. II, 147:7-22.

¢ See Bykowski Dep. II, 148:9; 149:3-4

7 See Bykowski Dep. 11, 150:12-25 through 152:1-18.
% See Doiron Dep. 11, 164:14-18.
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Not disputed.
15.  Malek planned to merge the Golf Parcel into 594 Lairmont.
Not disputed.
25.  MacDonald Highlands hired B2 Development to apply for the Golf Parcel’s re-zoning.
Not disputed.
26.  MacDonald Highlands has re-zoned other portions of the golf course to residential use,
and added them to adjacent residential lots.
Disputed: The prior severances to the Golf Course have not been rezoned.’
27.  MacDonald Highlands complied with the steps necessary to re-zone the Golf Parcel
from public/semi-public to residential.
Disputed: Bank of America has denied receiving notice of the application for zoning
changes.'’
48. The City of Henderson’s final map showing the changed zoning for the Golf Parcel was
not recorded until on or about June 26, 2013, although maps showing the new zoning were available
from the City of Henderson before recordation.
Disputed: Michael Tassi, City of Henderson planning manager, could not recall the
when the final map was recorded.'!
51. BANA did not take any action in response to B2’s notice of the October 22, 2012
neighborhood meeting about a proposed zoning change to the Golf Parcel.
Disputed: Bank of America has denied receiving notice of the application for zoning
changes."”
60.  None of the Rosenbergs ever researched or investigated the zoning near 590 Lairmont,
and never contacted the City of Henderson about the same.

Not disputed.

61. The Trust waived much of its rights to inspections of 590 Lairmont.

? See Bykowski Dep. II, 142:13-14; 147:7-22; 150:12-25 through 152:1-18.

19 See Bank of America’s Answers to Interro gatories, No. 15, attached as Exhibit A-§.
1 See Tassi Dep.; 51:19-22.

1> See Exhibit A-8, No. 15.
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Disputed: To the extent this statement includes the surrounding areas, the Trust did not
a sign a waiver of rights to inspections.
62.  Barbara Rosenberg did not look onto Malek’s property when walking through 590
Lairmont.
Not disputed.
65. The Trust’s representatives signed a disclosure regarding the nearby zoning
classifications for 590 Lairmont, advising that its data was only current through February 2010.
Disputed: The Trust signed an out-dated disclosure form.
66.  The zoning notice the Trust signed advised the Trust, in bold type, that it could obtain
more current information from the City of Henderson, and contained the address and phone number
for Henderson’s city hall.

Not disputed: The document speaks for itself.
69. The Trust bought 590 Lairmont from BANA “as-is”, where is” and understood that it
agreed to those terms.
Disputed: The Trust understood “as-is,” and “where is” to pertain to 590 Lairmont only,
and not the surrounding areas.
70.  The Trust bought 590 Lairmont from BANA agreeing to satisfy itself as to the
property’s condition before closing on May 10, 2013.
Disputed: The condition of 590 Lairmont only and not the surrounding areas.
86.  The Golf Parcel contains rocks and brush, consistent with undeveloped desert.
Disputed: MacDonald Highlands has three landscape pallets it uses and the Golf Parcel
is a natural landscape pallet."?
87.  Beyond the desert of the Golf Parcel, 590 Lairmont looks out to Stephanie Street and
the Dragon Ridge Country Club employee parking lot.
Disputed: This is a mischaracterization about what the view is comprised of and is

argumentative.

13 See MacDonald Dep.; 30:5-25.

Dnarma 8 ~AFQ

JA 1374 -




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

90. The Trust’s discovery responses identify damages to its view, privacy, and access to air
and light as the harms caused by Malek’s potential building.
Disputed: The Trust does not make a claim for air and light.
91.  Development is considered to improve views compared to undeveloped land.
Disputed: Misstates testimony.
94.  The deed restrictions do not prohibit Malek from developing the Golf Parcel.
Disputed: The Grant, Bargain, Sale Deed between DRFH Ventures and Malek,

specifically states,

SUBJECT TO:
1. Taxes for the current fiscal year, not delinquent, including personal property
taxes of any former owner, if any:
2. Restrictions, conditions, reservations, rights, rights of way and easements

now of record, if any, or any that actually exist on the property."*

Malek admitted he is subject to any easements existing on the Golf Course Parcel at the time he
purchased it. 5
98.  As part of its re-zoning of the Golf Parcel, B2 submitted an application to vacate any
easements on that property.
Disputed: The application was to vacate utility easements only.
99. The City of Henderson found there were no easements on the Golf Parcel to vacate.
Disputed: The City of Henderson found there were no utility easements on the Golf
Parcel.'®
100.  The Trust asserts a cause of action against Malek is for implied restrictive covenant.
Not disputed.
101.  The Trust claims “an implied restrictive covenant running with the land requires the
Golf Parcel to be used as part of the 18-hole golf course and for no other purpose.”
Not disputed.

'# See Grand, Bargain, Sale Deed, attached as Exhibit A-1.
' See Defendant’s Responses to Plaintiff’s Requests for Admission, No. 10, attached as Exhibit A-11.
16 See Project Information sheet, attached as Exhibit A-16.
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102.  The Amended Complaint alleges that the implied restrictive covenant binds Malek and
forbids him from building on the Golf Parcel.
Not disputed.
103.  Construction on the Golf Parcel would affect the Trust’s secondary, or borrowed view
across the adjacent Golf Parcel, if anything.
Disputed: This statement is false because the view is not secondary or borrowed.
104.  Secondary views are not permanent and not guaranteed.
Disputed: The citation for this statement is incorrect.
105.  The Trust’s Amended Complaint does not allege an easement or implied restrictive
covenant by way of necessity.
Disputed: In Nevada, necessity means intent of the property.
108.  The Trust’s complaint sought only an easement and declaratory relief against Malek.
Not disputed.
114.  The Trust’s claim for declaratory relief seeks relief that is coextensive with its claim for
easement.
Not disputed.
115.  The Trust asserts a claim for “mandatory injunction” against Malek.

Not disputed.

DATED thisé day of May, 2015.

Respectfully submitted by:

HW & ASSOCIATES

Karen L. Hanks, Esq.
Nevada Bar No. 009578
Melissa Barishman, Esq.
Nevada Bar No. 12935
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 4™ day of May, 2015, pursuant to NRCP 5(b), I served via the
Eighth Judicial District Court electronic service system the foregoing, RESPONSE TO MALEK’S

STATEMENT OF UNDISPUTED FACTS to the following parties:

Akerman Li.P

Name Email Select
Akerman Las Vegas Office akermanlas@akerman.com ~ Ff.
Natalie L. Winslow, Esq, natalle.winslow@akerman.com A FF

. | v
Steven G. Shevorski, Esq. steven.shevorski@akerman.com

Kemp, Jones & Coulthard

Name Email Select
J. Randall Jones irf@kempiones.com A r\F
Janet Griffin janetjamesmichael@gmail.com 3 v
Janet Griffin jla@kempjones.com = WV
Matthew Carter m.carter@kempjones.com s WV
Sandy Sell s.sell@kempjones.com 3 W
Spencer Gunnerson s.qunnerson@kempjones.com = I'F

The Firm
Name Email Select
Jay M. DeVoy jay@thefirm-lv.com ~ l\—l"-
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Inst #; 201 306260005003
Fees: $20.00 N/C Fee: $25.00

RPTT: $1020.00 Ex: #
. 06/26/2013 03:18:09 PM
e Receipt #: 1671325

AP.N.: 178-28-520001 = Requeator:
RP.T.T. $1,020.00 ' NEVADA TITLE LAS VEGAS
Escrow #12-08-0699-RLB Rocarded By: HBF Fgs: §

o DEBBIE CONWAY
Mail tax bill to and : GLARK GOUNTY RECORDER
When recorded mail to:
Shahin Shane Malek
544 Regents Gate
Henderson, NV 89012

GRANT, BARGAIN, SALE DEED

THIS INDENTURE WITNESSETH, That DRFH Ventures, LLC, a Nevada
limited liability company f/k/a Dragonridge Properties, LLC, a Nevada limited
liability company, for a valuable consideration, the receipt of which is hereby
acknowledged, do(es) hereby Grant, Bargain, Sell and Convey to Shahin Shane
Malek, a married man, 2s his sole and separate property man all that real property
situated in the County nf Clark, State of Nevada, bounded and described as follows:

SEE LEGAL DESCRIPTICN ATTACHED HERETO
AND MADE A PART HEREOF AS EXHIBIT “A”.

COMMONLY KNOWN ADDRESS:
Bare Lot, , NV
SUBJECT TO:

1. Taxes for the current fiscal year, not delinquent, including personal property iaxes
of any former owner, if any;
2. Restrictions, conditions, reservations, rights, rights of way and easements now of

record, if any, or any that actually exist on the property.

TOGETHER WITH a8 singular the tenements, heredilaments and appurtenances

thesgunta belonging or in anywise appertaining.

Frikramere s Sl il Com Bl T S N S S S £ i -

*-"-'“:'_;f—v*—}*::‘ﬂ-- SRNL SRS Y Paasyw SRR T, Bt Bl S8R Sodis S mreems S5 e @
Amaymiiie g Wi T ¢ .1 = = -tk - e :
CREIEENT PEstE SEfsents
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AP.N.: 178-28-520-001 -
RP.T.T.: $1,020.00

Escrow #12-08-0699-RLB

Mail tax bill to and
When recorded mail to:
Shahin Shane Malek
544 Regents Gate
Henderson, NV 89012

»

GRANT, BARGAIN, SALE DEED

THIS INDENTURE WITNESSETH, That DRFH Ventures, LLC, a Nevada
limited liability company f/k/a Dragonridge Properties, LLC, a Nevada limited
liability company, for a valvable consideration, the receipt of which is hereby
acknowledged, do(es) hereby .Grant, Bargain, Sell and Convey to Shahin Shane
Malek, a married man, as his sole and separate property man all that real property
situated in the County of Clark, State of Nevada, bounded and described as follows:

SEE LEGAL DESCRIPTION ATTACHED HERR
AND MADE A PART HERECK AS EXHIBIT “A”,

COMMONLY KNOWN ADDRESS:
Bare Lot, , NV
SUBJECT TO:

1. Taxes for the current fiscal year, not delinquent, including personal property taxes
of any former owney, if any:
2. Restrictions, conditions, reservations, rights, rights of way and casements now of

record, if any, or any that actually exist on the property.

TOGETHER WITH all singular the tenements, hereditaments and appurtenances

thereunto belonging or in aywise appertaining.
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IN WITNESS WHEREOCF, this instrument has been exocuted this 5 dayof "
APRIC 2013

DRFH Ventures, LLC, a Nevada Limited fiability

company fkfa Dragonridge Propames LLC, & /
Nevaﬂq,hmued IiaMIlty : ;4‘?‘
) f‘ : ) \"\/KJ" i
By: Richard T, aid, Manager
[ dacd (. Mac D srmald
NEVADA H
State of
} ss:
County of Clark }

This iistronyent was acknowledged before me on APLIL £, 2013

by Riehard C. MacDonsld, dManaget of DRFH Venturs, LLC, a Nevada Lirlted iuhility company
Tk/a Pragonridge Propezties, LLC, aNevadag;mm Lability company

NOTARY PUEL
My Comaissign Brpires!

e JovCEmTE ]
Notary Public-Gtate of Nevada :

& APPT.NO.B3-2876-1 |
7 ey . Biies Maeh 06, 2017
U‘é‘f 0l roi(

#93-2876-1
Exp: March 5, 2017

o mima e FETH? fiusdamere e dTa. t e, Xt g em. P et g R M i 7 A Y -
EATE, IR StV Bisdle, Diiessly SSI0R. PO, SO s A & ol B
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WALLACE » MORRIS SURVEYING, INC.
Land Survey Consulting

APN: 178-27-218-002 .

EXHIBIT “A”

EXPLANATIO PROPERTY DESCRIPTION FOR THAT CERTAIN AR}
ADDED TO LOT 2, BLOCK 1 MACDONALD HIGHLINDS A.K.A.

FCOTHILLS @ MACDONALD RANCH PLANN!

BASIS OF BEARING:

SOUTH 04°03'35" WEST, B
DESCRIBED AS "S04°03'35°

BEING A PORTION OF THE NORTHWEST QUARTR (NW %) OF SECTION 27, TOWNSHIP
22 SOUTH, RANGE 62 EAST, M.D.M., ¥ OF HENDERSON, COUNTY OF CLARK,

— -'- 1 ‘E’*- —z'-:‘-.’!',!]'fl ﬁ—I"""'é"-'- ".?"‘Fd-' _5‘5" S "4:'.'-‘- e 1R LA S A TSR 5 o s e
w = AT 't*ﬁ;ymy.%’%mw GREL).
T ——— INTHE_GF NEDOFTFECO 2 ___ ) ,."; Bl ﬁ,‘
THENGE AL UNG THF.: ‘G"“N =i K
FIESITTH 24 J;:ﬁ’r.és.fi-ﬁ?““:l"

SRR CNECTE A IS IR TS A T AT =i SAESEA R RA BTN A4S T AT BRI S Y
Ol St T s, 3 i

e Y = Ay nﬁ" =i ‘.._E-i's';-ﬁ 4’ ;; ;.! 3 S1 4 VoaA-e ‘_,;ts’ 24 .. A At o E.0F L&~
7-5,4- -t ‘:5 _?-.-.:',v - - .-.-..n-;;l&'n-.
E‘fa- S F TR SA LSS

Eoiis T =& r-::?;?“trl} = {olg i im0ART Ly "t,_.'k...f" T-_
FGOTHLS AT MACDONALD JlANGh, LOT 107 & ;mlkmmma AREA 10 A8 PER MaP

.k:. .

CDecuments and SetingsirtryantiLocsl SeitingstTemporary Intemet
Files\Content. Cutlesk\FJRMOPYCPATD Additional Ares.dock .
5740 5. Arvills Straet, Suite 208, Las Vagas, Nevada 88118, Ph 702.212,.3067 Fx 702.212.3%

. LT T i At .. X
s BEfen Pie i R EES A5 g B of
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IGHT, CONCAVE

THENCE SOUTHERLY, ALONG THE ARC OF A CURVE TO THE RIG
NTRAL ANGLE OF

WESTERLY, {AVING A RADIUS OF 644.00 FEET, THROU
07°00'18", AN DISTANCE OF 78.24 FEET;

sms s THERAT AANTI s wimaY 42 g FIE TOT L LAOTUTNARIN AT . e s nn o
Page 2 of 2
C\Docurments and SetiingsirbryaniiLocal Setlings\Temporary Intemnet
g a Eilss\Content, Sullook\F JRMOPVCWPALD Additional Area {2}.dotx
4 102.212.3855 5740 8. Arville Street, Sulte 206, Las Vegas, Neveda 89118, Ph: 702.212.3867

R T R L g S - A5 e = ol #u ASETAN L5 A% SR AENE e . o e
wpaiationns Cliani 50F Forosnmmenfe Ve Do, Dl SHMR P S00S Shger G a8 @

T R ,_._ -

Eifghetnr Dy SEsmennis
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Escrow No.: 12-08-0699-RLB
EXHIBIT “A”

LEGAL DESCRIPTION

LOT FIFTY-FIVE-TWQ (55-2) OF AMENDED PLAT OF A PORTION OF
MACDONALD HIGHLANDS PLANNING AREA 3 AND MACDONALD
HIGHLANDS PLANNING AREA 10 AK.A., “THE FOOTHILLS AT
MACDONALD RANCH, LOT 10®, PLANNING AREA 10, AS SHOWN BY MAP
THEREOF ON FILE IN BOOK 145, OF PLATS, PAGE 63, IN THE OFFICE OF THE
COUNTY RECORDER OF CLARK COUNTY, NEVADA.

s I ;.- 3 y i -
Drsewdyiiiows: STanl, Y Dorwvsnt-tase St Predly S0, FH0a go0s Shgems F

Lo
&‘:3- G- i :‘E‘M SR mﬂ":ﬁ"‘%&“ t: -

1lflr
Al
)
®
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State of Nevada

Declaration of Value Form :
1.  Assessor PmlNumber{s]
9 _173-23.520-001

» _ -
¢)
d)
2. ‘Type of Property: FOR RECORDER'S OPTIONAL USE
8. X  VicantLand b, H Sgl. Fem. Residence  [ONLY
c [] Condo/Twnhse d 2+4 Plex Book: Page
e. [ ApBidg £ [} CommViad' Dateoﬂlmordmg.
& [J Aprleviuml % [J Mobile Home Notes: _
L1 Other
3 a Total Value/Sakes Prics of Property $200,000.00
b.  Deed in Lieu of Forcciosure Only (value of property)
o.  Trapsfer Tax Value: $200,000.00
d. Real Property Transfier Tax Tue $1,020.00

. e ey
a. Transfer Tax Exemption, per NRS 375.090, Section;
b.  Explain Reason for Exemption:

7 Partial Interest: Percentage being wansferred:  yone,

The mdersigned dechares and mhmwledgas, under pamalty of perjwy, porsssat to NRS 375060 and NRS
375310, that the infonuation provided fs comrect to the best of their informatlon and bellef, and can be supported
by docurmentation If called wpon w subsiantiate the infororaifon provided berein, Furthezmore, the perties agree
Vet Gisalicwanes of any clsiceed exerupUEm, of olfer detmminetion of editlene! ty dus, mey rezult in » pemshy
of 10% of ihe Gz dife plus fterent 8t 1% per month. Parsasnt (o MRS 575000, e Boyer sod Solks thall be
Jointly and mﬂ-niiy fiakhle for any additional hmnun;wad.

Signatwre: 0. — . Cagacity. __GRANTOR/SELLER
stgmanuss 5 S~ AR AN Ao Copcy: _GRANTERBUNER _
SE RG 1\.“ '*' Ial 31N 'l'j_r ,._-._1_ EE kul_r,.;_.,l
(REQUIRED) ' ' (REQUIRED)
Frint Wame: DRFH Vesituies, LLC, a Hevada Print Name:  Shahin Shene Malsk
Lsmmdnf:is;htv compeny Fi/e
Diegon Prapenies, LLC, &
Nevada limited linbility company (‘544- Regents Gate
Addresx 552 8. ﬁwphﬂme Hivest _ Addrem:
Ciry: Hendoreon . City: JeTEU
State: NV_ Zip: 89012 State: Zip: BYU01Z
Frmt‘Nam. T NeusdaTile Company  Bse.tt 12—:}34}599-51.3
Addrsss; 701 M Green Valley Powy., #1280
Citn Honderson Sinte: WYV g 85074

(AS & PUBLIC BECORD THIS FORM MAY BR RECORDEDAGCROFILMED)

BLER. FEEE Tagmn £ of O

AT ER g, [P
ERelmyy Doy Chmasants
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State of Nevada

Declaration of Value Form
. Assessor Parcel Number(s)
a) 178-28-520-041

b}
c)
d)
2. Type of Property: FOR RECORDER’S OPTIONAL USE
a.  x VacantLland b. [J Sgl. Fam. Residence ONLY
¢. [] Condo/Twnhse d. [J 2-4Plex Book: : Page
e. [] AptBldg f. [] CommlVIndl Date of Recording:
g [ Agricultural h. [] Mobile Home Notes:
[] Other
3 a. Total Value/Sales Price of Property _$0.00
b. Deed in Lieu of Foreclosure Only (value of property) i .
¢.  Transfer Tax Value: $0.00 _
d. Real Properly Transfer Tax Due $0.00 .
4. If Exemption Claimed:
a. Transfer Tax Exemption, per NRS 375.090, Section: 3
b.  Explain Reason for Exemption:  RE-RECORDING GRANT, BARGAIN, SALE DEED
20130626-5003 TO CORRECT THE LEGAL DESCRIPTION
WITHOUT CONSIDERATION
> Partial Interest: Percentape being transferred: 100 %
The undersigned decigres and acknawkdges under penalty of perjury, pursuant to MRS 375.060 and NRS
375.110, that the information provided is vofvect ta the best of their information and belief, and can be supperted
by documentation if called upun to substannatc the information provided hetein, Furthermore, The pames BLrEC
that disallowanci of any a7 ,- 3 other detenmnatmn of additional tax due, may result in a p&ﬁ&ltﬁ’
of 10% of the rax dut: - T ' S 375,030, the Bayes - 4]k
jointly and sevesuitF Tl
Signature: Capacity:
Signature: | I Capacity: GRJ&NTEEJBL} Y EE
SELLER ( GRANTORY INFORMAT[GN BUYER IGEANTEE! INFORMATION
{REQUIRELR {REQUIF{ED]
Print Name; DRFH Ventures, LLC, 3 Nevada Print Name:  Shahin Shane Malek
limited liability company £k/a
Dragonridge Properties, LLC, a
Nevada lirnited liability company
Address: © 552 S, Stephanie Street Address: 544 Regents Gate
City: Heénderson Ciky: Hendereon
State: WV _Zipe ga012 State: NV Zig: 89012
COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer}
Print Name: Wevada Title Company Ese. #: 12-08-0899-RLE
Address: 701 N Green Valley Phwy., #1280
City: Henderson Starer NV Zip: B804

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED])

LY
t;;

v S, Bhenly SR, FR0R, 55048 o Wemsr @ oo @
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EXHIBIT A-8
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RESIDENTIAL PURCHASE AGREEMENT
(Yolnt Bsetovw Instractions and Barmest Monsy Recsipt)

]
3 Daes Maroh 18,2013
g . — - _, (Buyer™), bmbyoﬁ‘«stoymohass
. . {‘wmm"')
o , Gotny of
8 Statsof N AP, # v fbrﬁwpurcfmopﬁwafs 1 1]
9 (T AT e chorreis dollnm}("Pumﬁman“)ontbsums

10 snd eonditions vontained heroin:
u BUYER ¥ does -OR- £ doss npt Infend to veoupy the ?roportyasa sosidente,

Py

Buyer's Offer

i3

1 WNCIAL TERMSB &‘GOHDITIONS:

‘§ $325000.00" A mmmmom DEPOFIT ("BMD"} i m prosented wilh fils offer OR- {5 - ST

}

17 (:'r'DJB-IH: ¢l h!ﬁe&'«aq{ﬂmﬁ;—ﬁm fuable to firiae pears tn privon aid @ $5,000 fing~to write o
18 mkﬁmar&ﬁn?’mwmm NAS 195, :mj'%’ay’f 2z ’

19

208, . B, ADDETIONAL DEPOSIT to2 bplaced in SSEAW OB or befove (date) . +The
23 aildiional dapostt £ will-OR- 1} wtli not be ctnsidered park of the BMD. {Any coadious on thyyadditions)
22 depositshould bs st fth in Seeton 28 hirsin) ‘
23

248, C, THIS AGREEMENT I8 CONTINGENT UPON BUVER QU&LMGFORAWON
25 THE FOLL.OWING TERMS AND CONDITIONS:

26 : ] Conventional, £ PHA, TIVA, ) Other (speciiyy CASH _ e ®
27 Tnterest: 3 Pixed rato, years OR- (] Adjustable Rats, years, hnitial rats oF interest uot lo
28 exeeed _. %, Initial monthly pryment not {6 excoed $ » Dot inchuding taxes, imurancs
29 and/or rm or MiP,
30
3; s D, THIS AGREEMENT 15 CONTINGENT UPON BUYER QUALIFVING TO ASSHME THE
3 ’ ; ‘. .
33 [iConventionsy, 1 FHA, LI VA, 3 Other (eprolsy) . '
34 Interest: £ Fixod rale, . yearm-OR- [l Adjustablo Rats, yeate, Initiat sate of inferedt siot fo
35 exoted . 3%, MONELY pAYRIENS 00t 10 8000 § comsmmenn + 101 inoTuding taxes, lusuranos and/or PMIor MIP.
36
378 — B BOYER TO EXECOTR A PR
3; W YFINARNCING ADDENDUM."
3
40 8 1,§_§5,009_,QQ F, BALANCE OF PORGHASE PRICE {Balence of Down Payment) In Good Funds to be pald prior 0
3 Closy of Bacvow ("COEM.

2

438 00000 6, TOTAL PURCHASE PRICE, (This prico DOES NOT fncleds olusing costs, prorations, of other fots

4 . and aosts assoolated with the purchase of the Property sv defimed heretn.)

45
Eaoh party acknowledges that hefshe hng ma wnderetood, and agrees to auch aud every provislon of this pago unless 2
particaiar prragraph Isggghwm modifiad by addendus or eouniarﬁ%’cr. v reg

Buyers Name: Barbara and Fradric Rosenberg mmmmlaﬁéi‘f

Propeity Address: BO0 Lalrmoni Plase .. SBLLER(S) INTIALS:
Rev, 12/11 ©201 ! Greater Loy Vegaa Assaoiation of REALTORS® Page 1 of 1}

BANA000CO1
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LA L 2 L

12 ADDITIONAL FINANCIAL TERMWIS & CONTINGENCIES:
2 A. NEYW LOAN APPLYICATION: Within NZA____ __ tusiness dhys of Aboeptanve, Buyor agress to (1) submit &

3 completed foan application to & lender of Buyes'y choles; (2) aulhorizs ardnring of the appredsel (pev lendeds tequirementa;
4 and {3) fumish a proapproval lefter to Seller based upon e standard fvtant crodif report and review of debt to income vation, IT
5 Buyor fuils to complets any of thess vondifions witkin the spplicable thme fante, Scllor reservos the right lo teaminale il

¢ Agresment, Inguch event, both parties agres tn cance] the escrow and return BMD to Buyer, Buyer

7 £l dow~ORx13 Soexniot .
8 anthorizs Jendey to provide lozn stafis npdafes 1o Seller’s snd Buyos's Brokers, as well as Bstrow Offiver. Buyer agroes t use

Ig Buyer's beat efforts o oblzin finarclng wndex ihe tarms exnd conditions cotlinedin this Agreoment,

1 B, CASHPURCHAEE: Witbin Yusiness days of Accsptence, Buyer sgrees fo provide written evidente
12 fiom a bona fide fnancial nsiftatlon of sufficlent cavh avalfable fo complofe this purhas, I Buyer does not submit the
;3 wiritian evidencs within the shove period, Selfer veserves the tight to tereinate this Agreeruent,

15 €. APPRATSAL: If an appraisel Is reqilred oy part of fhls sereombnt, or wauested by Buyer, and if fhe
113 i5 less then the Purchats Pios, the teansaction wilf go foswand i (1) Buyer, at Buysr’s opfion, ¢lects o pay the

appralsad
K7 difference and purchase the Propernly for the Purchase Pries, or (2) Seler, st Seller’s option, cloots to adjust the Putchasy Price
accordingly, such that the Parchese Prics iv equal {o ths appriisel, If relther option (1) or {2} iv clsoted, then Pavties sy

18

i2 ronspotiaty; it rensgotintion Is wisnvesssiod, then ofthtr Paxty way canoel thle Agrovment upan wiititn nofice, in which event
%;J tiie EMD shell be refumed to Buyer.

22 3. SALEOYOTHER PROPERTY:

%3 This Agrosment

24 B fsnot-OR~

g;s [J is contingent upon the sale (and closing) of anothet property which address Is

27 Sald Propetty ' T
28 B3 Is oumrently Nisted

. ¥ fsuet-OR- 17 is

30 presently fn escoow with | e .

135; Rrorow Number; . Propissd Clusing Dales s

34 Sollen, I Buyer's escvow on his othes property i wrminated, abendoned, or dows not close on time, this Agrebment will
35 twominnte without furthior notice unless the parties agres olhorwisy in wilting. IF Solier aceepts 5 bong fide written offer from »
36 third perty prior to Buyer’s delivery of notice of secoptance of an offér ¢n s sale of Buyer's property, Seffer shall give Buyer
37 writlen noties of thut faot Within fiwes {3) deys of reoelpt of the potios, Buyer pill weive the contingency of th sale and
38 olusing of Buyor's ofier propety, or iy Agreement will tezminele withont further nofies. In.oxder 0 be offeptive, the walver
39 of contingenoy must be: accompanied by vepsonabls evidenco that finds nseded o clogs oactowr will be availble and Boyer's

A0 abitity to oblain fipancing b not contingent upon e sele andlor oloes of mny other propetly.

41
42 4, WISTURRS AND PERSONAL FROPERTY: Tho following Hlems will bo tamstered, fiee of Hions, with i sale of
43 the Property with no rosl vakue unfess etated othermiss horein, Unless am ftam & covered under Sestion 7(B) of this Agreemant,

A4 alt ftoms sre transfemsd in e YAS Y8 condittop.
45 4, Al BXISTING Fxturet and Httings Inohuding, ut uot limited fo: olootricnl mechanfosd, Yghting, plumbing

46 and heating fixtares, ceiling fon(s), fireplace fnseri(y), gas logs and grales, solar power system(s), builtin appiiaos(s),
7 window and door foreens, awnings, shdwors, Window coverings, mitached Soor covedag(s), tolsvizion antenms(s),
48 sateffits’ disho(s), privale integrated telephono systems; air coofssiconditioner(s), peolspa equipment, garsgs door
19 opener(siremote controlfs), meilbox, in-gravnd fandsosping, wens/chmb(s), water sofienefs), weter parifiors, stowlty

50 syatemsfalorm{s);

33 Whon Buyer bas acoopled an offor on the sals of thix oflier property, Buysr will promptly defiver & written noties of tho sale to

51

g% B.  The following additlonal Roms of pessonsl property: Per MLS listing ferms - -

5. -
Back party acknowledges that hefshe hoy reud, nntoveiood, snd apress 10 sach and every proviion of this page unless o
parﬂw}aafy paregraph is otherwise modifled bysﬁéendum ar counterofter, v PiE
Buyers Name: Be and Fredric Roseni BUYER{S)M’. f, ;%E::!
Property Address: 580 Lalimnont Place Hendepson, NV, 80012 SBILER(S) INIFIALS: S
Rev, 12713 $2011 Groater Laz Vegss Assochtion of REAUTORS® aps2 of 11
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15 ESCROW: . . ,
2 - A OPENING OF ESCROW: The pwchase of the Propaty shall be comswmmated thropgh Newow
3 {"Beorow™), Opening of Escrow shall lake placs by the end of ons {1) businsss day after txcoution of this Agremeat
4 ("Qpening of Beorow™), st goflofs chojoe o, Htle or besrow company (“Bsordw Coropany™ or
5 "BRCROW HOLDBR®) with - —ee s — ("Bsorow Officer™) (or Such other esorow offieer a8
§ Bsorow Company may swign). Opening of Sswow shall opear upon Eswow Oompuny’s wepsipl of this filly adoepied
7 Agrsement and paceipt of the BMD (i applicable), BSCROW HOLDER s sttucted o nofify the Puties (through thoir
8 respesiive Brokers) of e opening dato and the Bsoraw Number, ’

9 '
10 B, RARNEST MONEY: Upon Acceptance, Buye’s BMD 2 dhown in Section 1(A), and 1(B) if applicabls, of
11 thiz Agresmunt, shall be deposited por the Barest Money Regelpt Notiod and lstraotions conteined herein,

12 )
13 © CLOSEQFBSCROW: Clor of Bucrew ("COB") shall be on (dats) 4/80/2043 or sooner
14 Ifthe designated date falls on 4 weekond or holiday, COR shalt bo the nwt bushnass day, '

1§

16 D. RS DISCLOBURE: Suller fv horoby made awars that thwe Io # rogulntion which became offeolive Jannery
17 1, 1987, that sequires all ESCROW HOLDERS lo complete o modified 1099 form, based upon specific infopmation lowwn
18 only between parties in this trenenction and the BRCROW HOLDER. Sellr Is slso made awars that BSCROW HOLDER is
19 tequired by fefiessd Iaw to provide this informetion to fhe Internal Revenie Servios afer COB In the yommer prescribed by

2;} federal evt,

a ' .
2 B. ' FIRPTAD I applieable (a9 degipnnted I {ho Seliars Responss hoveln), Sefley agroes to complete, sign, end
23 doliver te ESCROW HOLDBR a vertiffcate indfonting whothur Sclfer is & forsign porson or & nosesident alion pursnant to s

24 Porelgn Inveshmeot In Real Froporty Tax Acl (FIRFTA). A foreign person Is'a Wonsesigen] allen Individusl; a forvign

25 sopporatfon not treatsd o3 & Jomestic corporation; or a foredgn pavinsadhip, (st of estate. A resident alien iy uot considered a
26 forvign parson undor FIRPTA, Additional information for Setormining stas may be found at wwwirs.gov. Buyer and Seller

P
27 vaderstand that IF Scller Iz & foreign person then the Buyer nwust withhold & #x In an amount fo by defommined by BESCROW
28 HOLDER i accordante with FIRPTA, unless an exomption spplies, Seller agress to sign and dediver to the BSCROW
29 HOLDER tho neossstry docnments, to bs provided by the BSCROW HOIDER, to determing if withholding is refuited. (S¢s

30 26 USC Sootlon 1445), |
32 6 TILE INSURANCE: Upon COB, Buysr will bo provided wilh the following type of title Insurence policy:
I3 CLTA; §ALTA-Rosidential; -OR- [} ALTABxiended (hdadisg o survey, I vequired), ]

3

33

gz 7 PRORATIONS, FLES AND EXPENSES (Check sppropriate hox)
T

A, TITER AND ESCROW FRES: .
TYFE PAYD BY SELLER FAIDBY BUYER S0/50 RIA

B L T T L T e L) alhunnumtrumhulm m ’ﬂf-oh\ﬂlﬂlm‘“"lth"mﬂﬂm

3

38 Eﬂm Fm FHTHHIS LI T P PP I e e s bbae

39 uﬂd@f’ﬁ Tlﬂo ?o"w lmmﬂhmnh»lﬂmnny:ﬂl m 1 Frectayep = { HH VI PR R et B e ta eI e Illunvm -mnﬂfnumnlnnu-mlﬂﬂm
40 Ws “ﬁé I’O“OY AR TH I SOt e nsine m TATLE RV F sy Ixd bre s HAM 1y B S {abea ARSI LT s T R ity m hiuuunl“"ﬂ-i-nﬂmnn-nog
43 R@ﬂt P{ommfﬂrm THH P HMTUSNSs T By m PO DL T T s LT D LI TR IT R T YL E 1Y B [ U AT AT T LS T

332. Oﬁwr: . Sorartitrat g T TRLTLELY L TR I bt A 2T T ] sHINTHIHeseriseatresrmuyd nn“nnn-u»lnﬂemﬂmn—-l:m
44 B PRORATIONS: ’

a5 TYFE PARBYSELLER  PRORATE NA
46 c!c (commﬂi& Inmt- CmnmuﬁﬁY) ASWHG’R'CS dnmnoq-nvnnomunmvm SrrrTres YT R TRk YT AR m LLDTTL YT I A T T T Pt
4? aC?ﬂﬂmﬁB FBGS vmmnﬂuqnnunnﬂoul\nm-n1nwnunmnuu\tuu«ﬂluupunuum AR LA m VI T S H U O Y
dg Sjbs,[fms fBﬂﬂdS/Amleﬂh? "nllntnﬂnmlﬁlr:ﬂnv—-nnd’mmmnutu TP TR AT Te ity t} rrtrid trrndamisstrelel batatbecTeay
49 S‘Wﬁ Usa Fm PRSI R T P rr s v S P HH P I R Hert L e L b fH g [ bR L L TR T TRV TP 11 m AT T OTII TRT H ey
50 T-i'ﬂsh SBWiUB Fm n\muumm!nuuulm-nurunmnunﬂnﬂhlll!h-vnnamumnnD PO EHLITTITd Ieerd 4 Poath m MOV RO HIN Ao

5! n—m‘ P?OPBI*}’ T&X&S P e eIV VST TR P S VM VS TR RN T I T AP Bt AL T AT LT R El s T e ) srelve ertd vivmnetbHoteLrarterT el
52 Oﬂ'lﬂt': . LLLERL R LA T T AL D T T T E{ [T T T T L LAY P SHATHIMITV T PPV I T U

53 ) ) y
54 All prorations will b based on & 30«lxy month and will b6 caleutatsd as of COB, Promtlons will bo hased upon fipwes
gg available at olosing. Any suplementals or adfugtments that ocour afier COH will be handled by the partles outside of Bscrow.

57 fach parly acknowledger ihat be/shie Bap read, undorstood, and agrees fo ¢ach and every provision of this puge unless a

particalay paragraph Is oikerwise modified by addendim or ¢onhityoffor,
Buytr's Name d Fredrio Roge . BUYER(S) INITIALS: ,_%’
Propoddy Address: 580 | ni Plape k e NY. 987 ... SELLER(S) INITEALS:
Rev, 12/11 11 Greatar Lus Vegas Assoslation of REALTORSY Pagsd of 1
Produsduith voSiem D by iplah 13070 Ffstmtls Rowd Frver, Mg 48028 eeerdplogitions Unsiled
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32
33
34
35
36
37
38
39

49
50
51

52
33
54
55

C, INSPECHIIONS AND RELATED EXPENSES (Sta alse Seellon 12): Acceptancs of this offer I3 subject to
the foflowing reserved right, Buyer may have the Piopaty inspocted md select Oie Nosnsed contraciory, cortified bullding
inspectors endfor offier qualificd professions’s who will speot the Property. Seller wilt smire that necestery nbiliies (pas,
pnwaanﬂmtsr)mumdm aod supplied o the Froperty within two (2) businsor daye after execution of this Agreemen, fo

remain on untn COR. (3tis strongly reounmmended thet Buyer sefaln Heensed Noveda profossionals to conduet Inspootions.)
PATD'BY SELLYER PAID BYBUYER §0/50 WAIVED N’é%

SHIEB I bstvrrrie) L T T WHYH e

%’aml p"rllnnnuﬂl“u sswvrsvipr M iryysetipe brioek i g ﬂin?rmonnnmnMQMhﬂMnm
mpifﬂ AU RIT L RIS TRy MRS P I I T DY PR M amlnlnmnnuguuuuﬂnouum ap e liciprty
PP AT TN Vard b3 arii sty sbebbbryerrrriiedly A T ity LI T bt

Fm n!thquuﬂﬂHﬂtnhomn "nn

CLUB Wﬂ Ol'd by scl!ar oIt ey SR HB MU B T HPrdies VAN R T RTHYY spezrsrvarnl eyt
THiSY “ﬂ“l“"h YT LR AR LTI 2 b irsrerd e s ks e TR T irvig I‘Ih\'vl“m“l!l“ B‘l""l’"l'll"&“" D

espy Audit
Flmgﬂi &nmmutmwmn S TreprpTrrTT N g Frrivetisrenremosgr—sriirinn ¢ fodl wrarrapmanistayie Rl srveertorenyuives

SRR AL I TR PB e e Y O PSS AP I T m;p‘“lmum|w B fItiaveR rHYY

TR,

I{Qm TPHPHHT P 1 ETIL v n 1 b
Me@miﬂ! ion IS T AT b L b frbebs LH IS anwmh#-:mmmn‘nnnnom e s rbrre Tadd Vistsobvtseerybtyley NI
Oji Tankmm -rnrulurnlnmmununmnu AV HIR P H sy by e T bl 0 n\phmlruwg (e e LTI Y WM AT
!||lllmﬂuﬂluln“wlnnﬂnnrr W I labk b P AT R VI I SRR AL FEH Hr e LA eIt B hpedaey KoLl 1] Iﬂl"
Ll LT nmmum-s\mmmmmm EHE T el relhbraar £ rwk 6 Y rpe W g sttt Lt bl YL FHdvaTredyerre n
W (Wq pump e b [ T A D T LR, T L) u lu-»mmllnnlmcumnun&ﬂvmt lHM!HIMDH
gﬁpﬁ{!L RG rivivke iR PR M TR umn:-n ST e AT M Ve s (HiTareyw trvreigiarriich et v ptatert TN v iglinge g
ﬁom 3 L L T e L G T T I T T TR T sl Frrrnpee T Hs M g it sdan dp P By LT AT L T vu adf T ebe il i rh
hm”ﬁm SHIM T e H e H R e e R Y -Iilw\mln‘h&nﬂﬂrwwﬁ“»ra e s HTIE n-mnn:no:w" et rierp Ty m
SWB fﬂip@(ﬂilm LU LI T TS T T ] P T H N -‘.:U AL HE R IV P HI I VR HI AR
gm ;i;" ""i.r'_- X (typb) s itvit ke Immvt“m-npmwfw-nhlhnhng Sutnviriiivsgw TosniveIbtTILhIERY IV re T
lu Pt rreR et et a ki Pt e ST THH PR Ter e s v o MEV TR S B Ardvieiinniy vt e N v Ty L hnnmc
ummm-mm

ng}fwm Q“ﬂm ) BT T L T TR T ey ul»qunlmwuuummnuuuBnumvmmnn HERL A IRRIL
Qqah VM TTHISH i lewt »ls muuhn-: i tiee Cratiptrrei res! |B »urhutmmmm VMLl fHivpie B tmlnurmll‘
Wood-Burning Deww‘ébnmy Inspaction

Ullldes OTQBﬂfng) HEtn e e S Tt el s e g m |mlmntnmnuturmmlmmn RO LT T llv\l[:’ unurumh:mvtg vrreifpirimvibe [ﬂ

ﬁ." el iy T LI HE R T T i Nty e irrne Hypsvlered v Tty T v i

S H ety Alrrepe T viaTy S B AR

R&Imﬂm PRI N (EITY

¥ any inspection hmwmpldudundmuwwﬂrepﬁmmnotdeIWmﬁmSaﬂwmﬂm mel}usbﬂlgeanedod,B?

doomed fo fave waived the tight to that Inspecfion and Selleds Hebility for the vost of &l rpabs that Inspection
rezsonably Identified hed it bean conductad, oicept a5 othorwise provided by Iaw. Tho ﬁowgo!ng expenees for mspeciions vﬁlI
be pald quiside of Bsaow wﬂass the Parties pressnt insttuctions to ths contrdiry prioe fo COB (elong with {he applicable

invoive),
D. CERTIFICATIONS: Noivﬁﬁasmnﬂing the electious Below, i the event sn inspection reverls pwbhms with any
of the foregulig, Buyer reserves the right fo vequire a certificatlon, .

TYFE PAID BY SELLER. PAID) BY BUYER S0/50 WAIVED
Fu“ ﬁl coﬁmninm 'HHliﬂllllrhlil’““lﬂ'lﬂtl“orr ST I M T TP P S (e e Yy B THE s R b el @H"INIW‘NI WP s E

eyt re e ey by rrivr T [ttt AP D

LL o i h-h itrtrrtepagtitn b prvr e iny DM il InTrsirh i T Y YT
sepm ml"tn uwﬂ LA LT S R T TE T e L L T T T SHAHNHIHAR ARSI B IR T PRI L Y n»unuu{nnuunho
wen nmmm-mmmmm-mmm L L L i L1 LA UL T L LTTTTE AR T ERR [ T YT L St iR TP TH Y LT S e i ot
WM'BMW DW’WMWMﬁWﬂQR oLt R H IS P AN ) B L e T TS Y S b 1) ) Hi) TRt I e ¢
31'3 - —rh Fltiavesrite SHSEIEE IR ITHIF TR Ve T YR E RV MV pE ST U] PRV A TP YIPE Y el ranvrr it stiiderririld

The foregolng crprasts for certiffeationy will bo pald oulside of Escrow wnlesy the Parlles present instruotions to tHs oontrary
prior 6 COB (alang with the applieabls invofoa). A cortiffcation is not s warmsty,

E, SELLER'S ADDITIONAL COSTS AND LIMIT OF LIABILITY: Sellr sgeos fo pay a susxioum
amount of 8 £ {0 comest defeots andfor requiremonts disclosedl by Inspovtion veposty, appratsals,

apdfor cestifications, 1t 1 Buyers vesponcibillty fo inspect the Property suffiolontly ns to satlely Buyes's use, Buyer, raviven
the ¥ight o request additional vepaly, which ey "extoed the sbove-staled amount, based upon the Sefler’s Heal Properly

Baoh party acimowlefgey that he/she has wend, underilocd, and agvees {o each sud every provislon of this page unlers o

pariiouiar payagraph is offierwive modiffed by addendnia or comntereflar,
Buyer's Nerop: _Barbara and Fredrie Rosenbery BUYER(S) MWALS‘&Q’ r._ﬂ"

Property Address: 590 Lalmhont Place Henderson, NV 89012 __ SELLER(S)INITIALS: mf\
Rev, 12711 " ©20%1 Oreater Lag Vegas Assyciation o REALTORS® Pagadol I}
Frotucodwih HFomO W Etegh 11070 Rflven €% Tels, Frser, Vil 45028 capeblignom VRl
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3} Disslosurs or ffems whiok msterially affeot value or use of the Proporty revszied by e inspootion, eortification or appralsel.
2 Tems of o genvral maintonence or cesmefle natore whith do not matcially aifsot value or ues of the Proparty, which ¢xistsd o
3 the te of Acceptapce aod which ane not expressly addiesssd Ia this Agieement are decmnd socepted by the Buyer, expept s
4 ofherwise provided i thi wsotion, The Brokers herein have po responsibilisy fo assist In the payment of any ropalty correction
5 or deferred melntonines on fhe Propesty which tay Bave beon rovealed by the ubove Inspoctions, apreed upon by the Buyst

.? and Seller or requssted by ons party, _
8 R, LENDER AND CLOSING FEES: Jn addiffon lo Selle’s exponses sbove, Soller will contribule
g 3 Zerd fo Buyes's Lender's Feoy mdlor Buyer's Tite and Bsosow Fees [l indluding -OR~ [ excloding
10 ocosfy which Saller st pay pususnt to loan program reguiresnente, Different Toan types (o, FHA, VA, conventionsl) heve
I% different appratsal end financinp reguirements, which will affoot the parties® ¥ights and costy untier this Agrétnwnt,

i
&} G, HOMU PROIECTION PLAN: Buysr end Selley ackiowledze fat ey Have boen msds awerd of Howo

14 Frofection Plons that provide coverage to Buyer alter COE, Buger [1'watves -OR- [ rouires o Homw Protootion Bhn with
5. - — . 3 8&fterOR~ N} Buyer witl pay fov the Home Protealion
16 Flenalaprice not fooxseed § LL0-VU v Buyes will order thie Homes Froteotion Play, Nelther Seller nor Brokers make
17 any reprosontation es to the exiont of coverngs or deductibles of such plans, BSCROW HOLDER iz not responsible for

Ig ordoring the Home Profection Plan.

i

20 8. IRANSFER OF TITLE: Upon COW, Buyor shall tender to Soller the agreed wpon Porchase Pifos, and Sellor shelt
21 tender fo Buyer mukotable titls io the Properly fico of oll encuinbmusws other than (1) curont el proporty laxes,
22 {2) covenants, conditlony antl revtrictions (COLR') and related rostrictions, (3) 2onihg or master plan vestrictions ang publio
23 utility cessments; td (4) obligations sssumed and snonmbrances acospted by Buyer prior to COB, Buyer is advised the
254 Proporty. noay bo reavsesied afier COR which sy resultin a real propariy tax inorease ordodtease.

26 9, COMMONJINIEREST COMMUNITIES: ' (o Properly is subjeci fo & Common JTotewst Conmunumity ("CICY,
27 Soller or bis suthorfzed agont shall request the CIC doouments and eertiffoate Jisted fn WRS $16.4109 (colleotively, e “remle

28 packsge™y within two (2) busfocss days of Acotpiance and provids the sams to Buyer within cue {1} buliness day of Seller's
29 receipt theveof, Buyesr may cancel this Agreoment without penalty until midnipht of the b (Sth) onlendar day following the
30 deto of recelpt of the resale packege. IF Buyer does nob ressive the resale package within fificen (15) calendar days of
31 Acoeplencs, this Agresment may be concelled v foll by Buyer withont penalty, I Boyer elects 10 cantel this Agreement
32 pursuand to this section, ho must deliver, via hund delivery ov prepeld Y18, mail, 2 written notce of ervesiation to Seller or his
33 mrhorized agbot identified In fie Confirmation of Reprewentation at the entf of this Agreement, Upon mioh wiitter oamuellation,
34 Buyer shalfl promptly retolve .a sefiud of the BMD, The pmtles agree o oxepits any documente sequested by BSCROW
35 HOLDEBR fo faclithle the refund, i wrifton cancellation i not moeived within the speoified timp pedod, the roszla packegoe

36 wili bo deormed approved, Seller shall pay alf oulstending C1C fines or ponsitiss st COB,

37

38 ¥0. DISCLOSURES; Within five (@) calendar days ,of Acceptunws of €hls Agresment, Scller will wovide the
39 following Diselosurss andor dovuments (eacli of Which Is Incorporated bersin by fiis » Check spplicable boxes,

40 ) Comstruction Defef Calmy  Disclooure, if Soller hos mwked Vo' to Pamgaph 1(d) of the

41 Sellor Real Propety Disolosure For (NRS 40.686)
£J Pomgal (Mold) Notice Form (not requited by Novada Tew)
I3 Lead-Based Paint Disclosure snid Ackrovwledgronnt, seqnired if construoted before 1978 (24 CRR 745.113)

42

43

94  [J Pest Notive Yorm (not required by Novads taw)
45

46

[1 Promissory Noto and the moit recont monthly sintement of all Toans to bs sssarmed by Buyer
13 Open Range Disclosnre (NRS 113.065)
47 Seller Real Property Piselosure Foyn (NRS 113.130)
48 {7 Other (list)
48

50
5t

Edth party acknowledgos tlist hie/she has rend, understood, and agrees to each and ¢very provision of this page unless &
parélcular paragraph isgothmiw modifisd by adendum :f’ connteroifer, pro

Buyer's Nemo: Bathara and Fredric Roganhany mes)mw:f’(" / g P

Property Addresst 590 | siront Place Henderso 89012 SHLLER(S) INITIALS: __\ NZ:

Rev, 12/11 $201} Grealer Law Vogas Assoviation of REALTORS® Page5of 12
Peodiord Wil Bovonm® By Splogis 1K A0 1ils Roed, Fisser Ritigaadiing soersidophate Fatiiled
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11,  ADDITIONAL DISCLOSDRES: _ |
A LICENSEE DISCLOSURE OF INTEREST (BUYER) Puriumt fo NRS 645252(1Nc), @ rel bomto

}

2 .

3 lomyee must dislose i hiefehs s & prinoipal in & wenssofion or fius ab inforest fn o principsl bo the transaction,
4 ' Rosenb — 14 # Hoonsed rea} extals apont In the State() of Californla |, andhes
3
6
7
8

the foflowing intorest, direct or Mirest, In this transaction: W Printipy] (Buye) +OR~ L} fafsfly or fifin velitonship with Bltyar
or owreshlp Inferest In Buyer (if Beyer & an cutlty): (spoeily reletionship) . . .o

B. In eddition, for NEW CONSYRUCTION, to the extent epplceble, Sefir will provide: Publio Offwing
9 Statempnt QTRE 1164108); Bleotde Transwdssion Lines (NRS 119,1835); Public Services antf Ultilitles (NRS 119.183); Tnitial
10 Pusohaser Disolosure (WRS 113); Coustruction Recovery Fund (NRS 624); Gamipg Coridorg QYRS 113.070); v{afarlSwage
15 (NRS 113.060); bupaot Foes (NRE 2785.320); Sunounding Zoning Disclosure (NRS 113.070); FTC Insulation Disolosute {16

{2 CFR460.10); and Otheln .

g €. AIRPORT NOISE: Buyst hershy acknowl the proximlly of vadous overfiight patteins, eirpons
£S5 {mulodpel, internationsd, milltary andfor private) end . Buysy sl Rlly understands that existing and fufure hivle
16 lovels ot s location, associated with existing xnd foture aliport opexations, may affeot the livability, valve and sultability of
U7 the Property for vexidential use, Buyst alto yndonttshds thet these aimpords bave boen st tielr prosent Jooxtion for many years,
13 amd fhat futwre domond emd alrpost opsrafons wmy Increase significently, For futher infomoation, contaet your lotal
?Eg departmest of avistion or the Federal Aviation Administration, '

21 D, FEDRRAL FAIR HOUSING GOMPLIANCE AND DISCLOSURES: Al propedies ere offend without
22 sopard to tmee, cofor, religion, sex, wallonal origln, ancedtyy, handicep or familial status and any offier curvent requiceluents of
23 federnl or stato {ifr housing lgw,

24

25 12. BUYER'S DVE PILIGENCE; r

26 A, DUE DILIGENCE PERIOD: Buyersimfihave 12 .. calendar daye ffom Acoeptanco to complels Buye's
27 Dus Biligence. Buyer shell snsure that oY Mpections and cedifications are inltiafed in a thmely manncr 85 to compleis the Due
28 Diligence in the time ontlined hereln, (F ufilities ave not aupplied by the deadline roforenced heroin or iF the disclosares are not
29 delivered to Buyer by ths deadling referemced hervin, then Buyet's Dup Plligence Period will be extended by the same munbes
30 of calondat duys that Seller delayed supplying the utililfes or delivering the distlosutes, whichever is longer) Duing his
31 period Buyer shiall have thi exolusive vight at Buye's dlsoretion to crmoe] this Agseomint, In the event of sch canceliation,
32 unless olhorwise vgreed hereln, the BMD will b refunded {o Buyer, I Buyer provides Seller with notdes of ohjetHons, the
33 Due Ditigenve Period will be extended by fhe same nunber of caleudar days that it takes Seller ¢o yespond In writing to
34 Buyer's objectiony, I Buysr fails to vanvel tifs Agreement within the X¥wo Diligonos Pesiod {as It may. be extended), Buyer vl
35 bodesmoed to have walved thoright (o cancof undes thiy seotion,

36 .
37 B.. FROFERTY RSPECTION/CONDITION: Duwing the Dus Diligenve Period, Buyer shell iske wueh

38 sotfon ag Buyer dooms netessmsy to deterinine whather the Property s satlsistory to Buysy including, bit nef lmited to,
3% whother the Properdy s insutable ty Buysys satfsixtion, whothor fhore ave msatisfclory conditions surcounding or othorwis
40 affeeling Che Propstty (such as Jocatios of fload zonts, afiport nolss, noaions fumes or odors, environmental substanoss o
4 brzayds, whothar the Propesty is propuly zoned, Jooalily to Heewayy, railroads, places of worship, schools, ete) or any olher
42 concorms Buysr miy have relaled to the Property, During suph Fudod, Buywr sheff have the xight to have won-destructive
43 nwpeoifons of alb syuctoral, voofing, mechaniesd, cleotrival, phumbing, heating/alr conditioning, witer/wollieepfie, poolisps,
44 survey, square footsge, .amd any ofiier propemy or systems, through Hoensed and bonded comtractors or other qualifisd
45 professionals, Seller agrecs fo provids reasongble aswss fo fhe Fropesly o Buyer and-Buyers Inspoctors, Buyer agrees fo
46 Tndemnify mnd hold Seller huxmless with vespsrt o any infurfes suffted by Buyer or thind pudiss proseat at Buye’s vegquest
47 while on Sollet’s Property conducting suoh fnspoctions, tests or walk-theoughe, Buyers Indomnity shall aof apply fo any
48 njuries suffered by Buyor or thisd putiop prasent ot Buyor's request fint are the resulr of an intontional tore, grosy nesligence
49 or any miscondnct or omission by Seller, Ssifer's Agent or other third pastits on the Properly. Buyer is advised to consult with
30 approprinte professtonals regarding usighbarheod or Property condifions, Including but not Himited to: schoolsy proximity end
51 adequacy of faw enfotcemony proximity to conunsvelal, indostris), or egricnltural notivities; vime statitios; fire profostion;
52 ofher goveinmental services; exiating and proposed transportetion; construolion end develupmont) nofse or edor from sny
53 source; end other nuleances, hueards or clionmstances, If Buyer concels this Agreoraent due o 8 spesific inspectlon report,
34 Buyer shall provide Seller at the time of cehicollation with a copy of the teport confabiing the narse, 2ddress, and tofophons
gg nomberof (he inspecter,

Each asckaowledzes fhat esbe hisw send, nudertivof, and 5 to eech and svery provion of this page mlss o

paﬂh&an;%amgmph ] ’g otherwise modiited b?g’&‘deu duns ora' matem e P

Buyer's Nemes Bathara and Fredric Rogenbaty

—

Preperty &ddress: 590 Lalmont Place Hendsrson NV 80012 ,_
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i €, PRELIMIVARY TITLE REPORT: Within ten (10) business days of Qpening of Escrow, Titke Company
2 shall provide Buyer With s Prediminery T8 Report ("PTR™ W revidw, which sowst bo approved or rejoswd within five (5)
3 businass deys of reoelpt thereof, If Buyer doss not ohjest to the PTR within the perded spotified above, the PIR shall be
4 deemed acospted, If Buyér mekes an objooilon fo dhy iun(s) contained withis the PTR, Stller chalf have five (5) business -
5 daye afles roceipt of ohjeotions & corréat or addrese e objeoHbus, I8, within the time specificd, Soller flls fo have each sudks
& cxooption temoved o (0 comeet oach such offior fwiier &s afofesaid, Buyor shall hive the oplion (ot (s) tenminits this
7 Agroement by providing netice to Seler aud Bsorow Uffiter, entitfing Buyer to » sefund of the BMD or () clect to apoopt fifle
§ t the Properiy ¢s is. ANl fifle exveptions approved or deemied sceepled are hamafter colloctively sefened to. as the *Pemmitted
Ig Bxeaptions,” .
11 13, WALK'TBROUGH INSPECTION OF PROFERTY: Buyw Is entided under fhis Agrpemont o & walk-through of
12 tho Froporly within 9 . calendar days prior b COB to cnsure the Property and ol mafor systems, epplinmwes,
13 heating/bocling, plunbing and clestrical syslems and wechanicsl fixtures ars ap clated in Seller's Real-Properly Disolosiwe
34 Sratement, und (ot fag Properly and Srprovements we i (o same general condition as witn s Agredment wes slgned by
15 Bellor shd Buyer, To Roilitate Buyer's welk-Guoliph, Seller Is respomsible for keeping alf nectssery wilitles on, Jf way
16 systems caunof bo cheoked by Buyer on walk-through dus 10 non-aeeess o 1o power/gaviwatey, then Buysr reserves he sight
17 to hold 9slier rosponsible for defecty which vould not bo Jelecled on -welk-through beeawe of Jack of suth sceess or
18 powerigasiwaler, The purpose of the wallk-fhrough fs to confim (5} the Froperdy Js belng maintined (b) ropeirs, if any, heve
19 been comploted. a¢ agreed, and (5) Seller has complicd with Beller’s other obligations, ¥’ Buyer elects wot to conduct & walke
20 turgngh npection prior to COR, thex all systexor, itouss sud aspzcts of e Proporty ar¢ deemed saisfadfory, and Buyer
21 reicagpss Soller's IRtility Jor cozle of any repaiy Ehnt would bave rexsonably been identified by & walk-through Ingpection,

22 eaxceptss ofhérwise provided by law. '

23 .
24 14, DELIVERY OF POSSESSTON: Selfer shall doliver the Properly along with my keys, alamm opdes, garage door

25 opener/controle aud, I fieely trausforble, packing pemuite and geie transpunders outside of Bscow, upon COB, Selier agrees
26 to vacals the and Joave the Froperty in a neat and orderly, broomecizsn condition and tender possession nb faler then

Proporty
27 B COE-OR~[] , In the swat Seller Boos uot vasate the Property by thiz time, Seller shell be

28 conisidared A fréqpasser and:}mu o Tisble to Buyer for the sum of $ 150,00 per catendar day In additfon to
29 Buyery legol and equitably romedies. Any prsonal property Ieft on the Proparty after the dats indivated in this zection shafl b

g(!l considored abandened by Solfer,
32 15, RISK OF LOSS! Risk of loss shall be govemed by NRS 115,040, Thiy Intw provides gevevally that I oll or any

"33 matedal part of the Propesy fs destroyed bufors transior of logal fitle oy possession, Selloy eannot enforce the Agreoment and

34 Buyer Iy entitled to recover any portion of” the salo pries pald, If Jegal title or possession hos transfered, risk of loss shall shift
35 o Buyor.

36

37 16, ASSIGNMENT OF THIS AGREEMENT: Unlsss otherwise sialed hereln, this Agresment is non-assignable by

38 Buyun .

39
40 17, CANCELLATION OF AGREEMENT: In fho event fhis Agreement Iy propsily cancelled fu accondance with the

41 terms confained heasin, Sion Buyer will be eafitled to & refhnd of the BMD, Neither Buyter nor Seller will be velmbursed for any
42 ¢xgenses Incurrtd in conjtmotion with Jus diigence, Inspactions, appraisels vr any other watists putslng ta this transnotion
43 (unless othoivwise provided hereln),

44
45 18, DEPAULT:

46

47 A, MEDIATION: Bufors oy Iopal notion Is taken to saforce any larm oF oosdition under this Agresment, the
43 parties aprea to engage in medistion, a dispnls resolntion procesy, theough GLVAR, Not withstanding the foregolng,
49 in the ovent the Buysr finds 1t nsoeasary to filea ofaim for epooific pecformience, this section shall not spply,

S0
st B IF SELLER DERPAULTS: If Seller defoulls in porformance undler this Agweatient, Buysr reserves ol lopal

52 and/or equilable bt (such bs gpeoific performence) agabost Seller, and Buytr may seok to recover Buyer's actual
gg dumages Incrredt by Buyer due fo Selle’s defili,

55

36
Each party acknowledges thut helbhe hag yead, undersiued, ang sgrees to eacht and every provision of this page uniess a

particular paregraph I othorwise modifled by addendum or counterofier. 7\_/
s BULER(R) INITIALS: é G /
H

Buyer'sNamn: Barbara snd Frediic Rogenberg
Peoperly Address: BB L& Place | . N HE o SBLLER(S) INITIALS: rmtermree
Rev. 12/13 11 Groater Las Vogas Assoeletion of REALTORS® Page 7 of 11
Producad i p¥onn by Splégi 13070 Fiken e Roud, Frever, RScigen 48028 wawsilonitonn Virliled
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€, IF BUYER DEFAULYS: I Bayer deBudls In parformance wnder 55 Agrsoment, Sefler shelf have one of the

i,
sufft 88 & TN OF Buyets defwilt ineluding, but not Hmited fo, commislons dne, expenses inourred until the
Propevty fs sold to s third party end the difference io thesalas price.

Instructions to Eserow — “ A

14 . ' '

15 19, ESCROW: If this 4 ent or any mafier volating herclo shall becomo the subject of aity Jitigation or conlrovemy,
16 Buyer and Boller agres, Joimd swverally, to hold BSCROW HOLDER freo s hanmitsy from any loss or expense, exespt
17 losses or oxpenses s mey axite fiom ESCROW HOLDER'S negligence or willftl miscondust ¥ oconflieting devopnds aro
18 made o nofioes served upon BSCROW HOLDER with regpect to this Agrecment, the parlies exprossly agreo that Becrow Is
19 enfiiled to file a suit In inlerpleadsr and obfin en oxder from the Cowrt aulkorizing BSCROW HOLDEBR o deposit #1! such
20 doouments and monkes wWith the Cout, and obiain an order fom B¢ Cougt requiring the pasties 1o intorplead axd Hltigate their
21 sovenal chafthe and rights among themsslves, Upon the ontry of an oeder suthosiziig sach Intapleader, BECROW HOLDER,
22 shall be fully released and discherged fhom eny obllgations imposed vpon it by thls Agreemont; and BECROW HOLDER shall
23 not be Hable for the sufficlenoy or cotractness as to form, manser, epution or, valldity of any Instramtnt deposited with it, nor
24 & to the idenfity; suthorty or ¥ights of any pereon exeouilng sush insirument, vor for fllure of Buyer ur Seller to comply with
25 eny of tho provislons of ary egresmoent, vontract o other insirvment filed with BSCROW HOLDER ¢or refonred to herdim,

i

2 following Togal rocoirses sgaingt Buyer (Intial ong only): '

3 . .

4 [ .. é As Sollory solo legal spcourse, Sofler may mtedd, 49 figuidated demasgew, the EMI In thia
§ TSPttt wmmatsotwcaaﬁ&mmmwdifﬁmﬂttommmmfdﬁm:ttwwisinfaota
6§ reasenablo cslimate of the damagoes that Selles woold suffer as o weult of Buyer's defuuli, Seller wndorstunds thet eny
7 additional. Jepodl not considervd past of the BMD In Seotion ¥{B) heroin will be bmnedlately rlensed by BSCROW
8 HOLDER to Buyer,

8 -OR- ‘
:? J } Sollel shall hava the right 1o recover from Buyer 4l of Sellers actun) damages thet Seller mey
i2
13

26 BRCROW HOLOER'S dutlve heroundsr shall' be Himited to the safekesplng of all monles, insbomenfs or other doouments |

27 recolved by it as BSCROW ROLDER, and for (hair dibposition fn accordancs with s tenms of Giis Agresment, In the ovent
28 on sotlon Is inetituted fn connection with this esciow, in which SSCROW HOLDBR i mmid ap o panty or I8 offewise
29 compelied 10 make tn appesrence, all cosls, sxpenses, attorncy fees, and judgments BSCROW HOLDER mey expend o joour

g? in sald action, hall Yo e refpensitlity of the partles Fameto.
32 20, UDNCLAIMIED FUNDS: In the event fhat finds from this tromsastion romwin I on account, held by BESCROW
33 HOLDEBR, for.such 2 period of tme hat fhey are deomed "sbandened” mder the proviglons of Chapter 120A of the Nevada

34 Revised Statitoa, BSCROW HOLDBR is hereby authorized to imipose 8 cliarge upon the dormunt svetow acooint, Sald cherge
35 shall be no lows than $5,00 per month and may not exceed the highest fate of cliarze puvalied by statuie or sepulntion,

36 BSCROW HOLDER Is futher anthorized and dirscted to deduct the oharge for the dornant ssérow acoount for as long ay the
gg fimds are hold by BSCROW HOLDER,

Brokers. “

39
40 21, BROKER FEES! Buyer howin requires, and Seller agrees, ag a. conditfon of fils Agooment, that Scller will puy

A1 Listing Broker and Buyer’s Broker, who bscomes by this ¢lauss 8 third party benoficiery {o this Agresment, thel certain sum
42 andfor parcentage of the Prrohaso’ Price (commission), that Sellor, or Soller's Broken, offered for the proourement of ready,
43 willing and able Buyer via the Multipls Listing Service, aiy otfwr sdvortisement o wrtlion offer, Sellsr understands and
44 agresy that if Selfer definl(s hereuhder, Buyer's Broker, 25 & hisdpety beneficiory of tils Agresment, has the right {o pursus
45 all legel yecouwrse agalnst Seller for any commision due. In sdditior {0 any mmonnt due to Buyar's Broker from Sellor or
46 Sclter's Broker, Buyer [Jwil-OR- W vill not pay Buyer's Broker addiffonsd compensstion fn an mmouat didermined

2‘; bebween the Buyer and Buparts Broker,

49 23, WAIVER OF CLATMS: Buyer and Seller sgres fist ey aro 0ot velying vpon any representations made by Brokess

50 or Broker's agent, Buyer acknowledges that at COX, the Froporty will bo sald AS-I9, WHERES without any reprevenfitions

91 or wiarranties, umless exprossTy statod horelu, Buyer agrees to satisfy bimsolf, a9 to the condifion of the Properly, prior to COB.
Each pavty acknowlsdges that hefshe has read, voderstood, and agrees to each and every provision of (his page unlkess &

particalar paragraph It otherwlse modilied by addendon or counteraffer,

Buyere Name: S2F08TA and Fredric Rosenberg ' BUYER(S) INITIALS! / _2_2:\——

Proporty Address; 590 Lafrmont Place Henderson, NV 89092 ey ¢ puisy maimiats: P

Rev. 12/31 £2011 Greater Lag Veaas Association of REALTORS® age $of 1)
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I Buyer ecknowledges that tmy statsments of acreags or square foofage by Biokers are simply estimales, end Buyer efress fo
2 make sah measarements, 88 Buybr decths neosssery, fo stcertaln eelual soreaps or equare foolage. Buyer walvpes 21l claims
3 agalnel Brokes or Hiolr agonts for (a) defoots in the Propstig () Inscourate estimater of awerge or dquare footage; (6}
4 environments] waste or hizerds on the Propetys (d9) (e fuct ther the Propacty may be in a flood 2one; (e} the Propyrty’s
5 proxfmily t6 fdswaye, alipetts or ofher ralsances; (1) e xoning of the Properly; (5 tax conssquances; or (h) faolots velated to
6 Buyer's fllure o conduct walk-throoghs or inspactions, Buyel sssumes &N reponsibility for the foregoing &nd agress to
7 conduct such tosts, walk-throughs, spoctions and resvarch, #5 Buyor deems ncessaty. In nny ovent, Broke:s Habillly s
§ {imitod, under enyand el chommstanoes, fo the amount:of that Broker's cotrmiaslon/foe seoelved in thia trangastion,

P

o Otheor Matters . ‘ -
11 23, DEFRUTIONS: YAccoptancs™ means the date thel both patties heve consented to and recelved & fiel, binding
12 contract by affixing their sigoatures to Hhily Agreement and il eoyateroffers. ¥Agent® meane 4 licenses worklng under # Broker
13 or livensees whiking under & developer, YAgreemnont™ Includes this document ax woll as 21 achepied counterofiers end
4 addénde. "Bons Fide® meme grnuine, "Buyer® mems one or asore individuals or the sntlfy that intends to purchase the
15 Properly. “Broker? muns fiie Novada Uocnsed real esints broker Usted berein mpresenting Solker and/or Buysr (and all weal
16 cstate égonts swsechitod therewiith), "Business Day™ excludes Satiedays, Sundays, and Jage) holidays. "Oalendar Day" means
17 & oelendsr day fromito midnight' unless othurwiss spepiBed. "CRRY metms the Codi of Fedsra! Regylitions, *CIC" mems
13 Common Inferest Commmnlty (forinerdy knowa es "HOAY or hotneowness hssookitions), “CIC Capital Contrihution® mons
19 & onv-time non-adminisimtive fhe, cost ov assessment oharged by the CIC upon Shangs of wneship, “CIC Trensfer Fees™
20 medny e admitistrative service fve charged by & CIC to transfer ownomdip reconds. "CLURY mesne Comprehensive Loss
2] Underwriting Brohianga, "Closs of Escrowy (COE)™ means the timt of woordation of fie died in Buysr's npme. "Default”
22 means the fallure of a Party to cbeeyve or perform any of its materiaX obligations under thin Agroemont, "Delivered? means
%3 possonally delivered fo Parties or respestive Agents, frensmitied by fosimile machine, elsotronio mvans, ovenlsht delivery, or
24 malled by regulsr mail. YDown Payment™ 1o thy Fivchess Price less [oen amount(s). "EIVID™ moans Buyer's samost monsy
25 deposlt, YEsorow MHeldar™ meaus the nenire] party that will haudle the escrow. "FHA® I3 the US. Fedwal Housing
26 Adminktiation, "GLVARY means the Grealer Lag Vogus Awoclation of REALTORE®, "Good Funds™ means an atotptable
27 form of payment deteemined by BSCROW HBOLDER fw accondancs with NRS 645A.171 “JRC? tmeans the Intormal Revonus
28 Coda (tox code), "LID" means Limited Ymprovement Disiel. "N/A" moans not spplivable. "NACT means Noveda
29 Administrative Cods, "NRE'" meane Nevads Rovised Stafues ay Amended, Party? or "Parties® wmeany Buyer and Sclen
30 "RITE" mesny principal, folersst, taxes, and hazaxd insuropos, VI means pivate mortgngs Insicapce. “PSTT means
31 Paclfiv Standsed Time, and includes daylight savings thns i in offect on Mo date specified, "FPTR™ means Preliminery Title
32 Repow, “Propecty’ moans tho redl propéity end amy personal proporty iroluded in the sale af provided hereln, "Reseipt
33 means delivery to the paity or the party's ageat. "Selles'! moans ons or mers indlviduals or the eniity thut {3 die dwner of e
34 Properly, "SID" means Speolal Improvement Dishict, "Title Company® moens the company that wifl provide title insurance.
gg YOS {5 the Unlied States Code. “VA™ I the Veterans Admintstration.

37 24, SIONATURES, DELIVERY, AND NOTICES;
38 A, This Agreement may be cigned by the pmties on more fhan oné eopy, which, when loken fogethsr, ¢ach
39 gigned copy shall by read a5 one complete form, This Agresment (and Jocumests sefated to any resuliing tunssotion) sy s

gg signed by the pasties manually or digitelly, Facsimile signatures may b acoegied 42 oripinal,

42 B.  Deljvery of al) inshuments or docwments assovinted with is Agrement shall be delivered to Ghe Agent for
3 Selier or Buyerif represmtud.

45 C,  Bxoept as otberwise provided In Seotion 9, when a Parly wishes lo provide notice av receired In his
45 Agresment, sueh notios, shall be sent reguler mall, parsonul delivezy, by feosimile, ovomight dilivery sdlor by emall to the
47 Agent for that Parly. The notificstion shall be efftefive when postmarked, racslved, fixed, dellvery confitmod, sad/or read
48 receipt conflrmed inthe oass of omail. Any eancellatfon notive alall bo eontemporancously faxed to Bsorow.

49

S0 25, IRC 1031 EXCHANGE: Seller snd/or Buyer may meke s transectfon part of an IRC 103! exchapge. The patly
SY ¢lotting to meke this trmsaciion part of an IRC 103} exchango wili pay all additional expensss associated therewith, ut 1o cost
ga;. 10 the other parly, Thoothey paty agvées to exeoute any and olf docwments necessary to effertunio such an exchange,

5 Exch parly acknbwiedges that he/she has mda uhdérstood, angd agrees ench and evexy provision of this page uniess a

prriicular parsgraph {s otherwise modified by afgdendum oreoumtarofler,

Buyer's Name: Barbara and Fregri¢c Rﬁ?enbef g ., BUYER(S) INITIALS: ! %

Property Address: D20 Lalmmiont Place Henderson, NV 89042 SELLER(S) INITIALS: ]

Rev, 12/11 7011 Groater Las Vegus Assodiation of REALTORS® Page Q0f {1
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1 26, OTHER ESSENTIAL TERMS: Time fo of ho essanos, No changs, modificatlon or amendment of this Agresment
2 shal be velld or binding unless such chanpy, modification or amendmient shel} bs in wrifing and signed by sach pary. This
3 Agreement will be binding won the kelrs, bensficlarios and dovisses of the pavfise forslo, This Agrormont I exctuled apd
4 inlvaded fo bt performsil fn thb State of Novads, an€ the laws of that stafe shell govern bis inferpretation snd effect. The purties
5 sgres thnt the counfy and shate in which the Property Is located is e epproprate forun for any ootion solsting to this
6 Abreoment, Showld eny party hdroto retaln coumse] for fie purpods of Inltistdng Higation 1o enfSires or provent the breagh of

ﬂ? -
7 eny povislon horeof, or for any efhies Judiofal somedy, then the provalling party shall bo enfitled to bo rolmbuzsed by the losing
8§ parly for ol costs and expenses Inoumred fherélry, ncfuding, but not timited to, reasonsble attomeys fees and costs Incuwed by

13 such prevailing party,
11 THIY IS A LEGALLY BINDING
i% e torwts of this Agreoment.

1 :
14 NO REAL ISTATE BROKERIAGENT MAY SION FOR A PARIY. TO THIS AGREZMENT UNLESS THE
15 BROKER OR AGENTHAS A PROPERLY EXECUYED POWER OF ATTORNKY TO DO 5O, , :

1§

37 THIE FORM HAS BEEN APPROVED BY THE GREATER LAS VECAS ASSOCIATION OF REALTORS®D
18 (GLVAR), NO REPRESENTATION )8 MADE AS TO THE LEGAY VALIDIYY OR ADEQUACY OF ANY
19 PROVISION IN ANY SPRCIFIC TRANSACITON, A RFAL ESTATE BROKER IS THE FERSON QUALIFIED TO
20 ADVISE ON REAL ESTATE TRANSACYIONS. IF YOU DESIRE LRGAL OR 14X ADVICE, CONSULT AN

% APPROFPRYATE FROFESSIONAL,
23 T form i avajiable oy use by the yeal extate mdustsy. T 5 nof nfanded fo identily the uzer ac & REALTOR®,

24 REBAETOR® Iy a veglsiered soflective membership muk which may be wsed only by members of thé NATIONAL
gg ASSOCYATION OF REALTORS® who subscrihe to 5ts Code of Bilifcs, .

27 27, ADDENDUM(S) ATTACHED! o
28 ™ e _
29 . - e J—

30 28 ADDITIONAY, TRRVS:, . _ S s _
3o . . - : "
3 I - . — .

33 ) _ — . :

34 . : -

35 —, e

36 .

37 ]

33 o i >
39 . - — o

ok e Eamest Money Recelpt 1
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i 2 f
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23
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28
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NOTICE OF HENDERSON CITY COUNCIL FINAL ACTION
(NRS 278.0235)

NOTICE is hereby given that on December 4, 2012, the City Council of the City of Henderson
took the following final action on the application listed below:

PH-25

PUBLIC HEARING
COMPREHENSIVE PLAN AMENDMENT
CPA-06-520010-A11

ZONE CHANGE
ZCA-06-660018-A15

TENTATIVE MAP
TMA-12-500316 -

MACDONALD HIGHLANDS AKA FOOTHILLS @ MACDONALD RANCH
(GOLF HOLE #9)

APPLICANT: MACDONALD PROPERTIES

A) Amend the Land Use Policy Plan from PS (Public/Semipublic) to VLDR (Very
Low-Density Residential) on 0.34 acres;

B) Amend an approved master plan by rezoning a 0.34-acre portion of a
1,162-acre master plan from PS-MP-H (Public/Semipublic with Master Plan and
Hillside Overlays) to RS-2-MP-H (Low-Density Residential with Master Plan and
Hiilside Overlays) and remove the 0.34-acres (14,841 square feet) from Planning
Area 3 (Golf Hole #9) and add it to Lot 2 of Planning Area 10; and

C) An 18-lot residential subdivision (16 single-family, 2 common}; located within
the MacDonald Highlands master plan, off MacDonald Ranch Drive and
Stephanie Street, in the MacDonald Ranch Planning Area.

ACTION TAKEN: Approved with the following conditions:

PLTF1785 A
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CPA-06-520010-A11
FINDING OF FACT

A.

Events, trends or facts after adoption of the Comprehensive Plan have changed the
character or condition of an area so as to make the proposed amendment necessary.

ZCA-06-660018-A15

FINDINGS OF FACT

A.
B.

o0

m

—T O m

o

The proposal is consistent with the Comprehensive Plan.

The planned unit development is necessary to address a unique situation or represents
a substantial benefit to the City, compared to what could have been accomplished
through strict application of otherwise applicable zoning drstnct standards, based upon
the purposes set out in Section 19.1.4.

The planned unit development complies with standards of Section 19.6.4.

The proposal mitigates any potential significant adverse impacts to the maximum
practical extent.

Sufficient public safety, transportation, and utility facilities and services are available to
serve the subject property, while maintaining sufficient levels of service to existing
development.

The same development could not be accomplished through the use of othert
echniques, such as re-zonings, variances or administrative adjustments.

The proposed hillside plan preserves the integrity of and locates development with the
least impact upon sensitive peaks and ridges.

Locates development compatibly with the natural terrain.

Provides for development standards in excess or equal to those required by this
ordinance.

The proposed master plan corrects an error or meets the challenge of some changing
condition, trend or fact.

The proposed master plan is consistent with the Comprehensive Plan and the stated
purposes of Section 19.1.4.

The proposed master plan will protect the health, safety, morals or general welfare of
the public.

The City and other service providers will be able to provide sufficient public safety,
transportation, and utility facilities and services to the subject property, while
maintaining sufficient levels of service to existing development.

The proposed master plan will not have significant adverse impacts on the natural
environment, including air, water, noise, stormwater management, wildlife, and
vegetation.

The proposed master plan will not have a significant adverse impact on other
property in the vicinity.

The subject property is suitable for the proposed master plan.

The need exists for the proposed master plan at the proposed location.

o . PLIFL786 15
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PUBLIC WORKS DEPARTMENT CONDITIONS

1. The acceptance or approval of this item does not authorize or entitle the applicant to
construct the project referred to in such application or to receive further development
approvals, grading permits or building permits.

Applicant shall submit a drainage study for Public Works' approval.

Applicant shall submit a traffic analysis to address traffic concerns and to determine

the proportionate share of this development's local participation in the cost of traffic

signals and/or intersection improvements and dedicate any necessary right-of-way.

4, Applicant shall construct full offsites per Public Works' requirements and dedicate any
necessary right-of-way.

5. Applicant shall revert and/or merge acreage of existing parcels per Public Works'
approval and provide proof of completed mapping prior to issuance of a certificate of
occupancy.

6. Applicant must apply for and receive approval to vacate unnecessary rights-of-way.
and/or easements per Public Works' requirements and provide proof of vacation prior
to issuance of a certificate of occupancy. |

7. FHA Type B drainage shall be allowed only where lots drain directly to public drainage
facilities, public parks, or golf courses.

8. Streets shall be privately owned and maintained.

9. Applicant shall show the limits of the flood zone and submit a letter of map revision

to FEMA prior to the Shear and Tie inspection.

Applicant shall update the master traffic study.

W

DEPARTMENT OF UTILITY SERVICES CONDITIONS

11.  Applicant shall submit a utility plan and a utility analysis for Utilities’ approval.

12.  Applicant shall comply with the requirements of the master utility plan established
for the project location.

13.  Applicant shall provide an approved update to the utility master plan prior to submitting
civit improvement drawings. (Amended A12}

14.  Applicant shall finalize the access and maintenance agreement covering public utilities
traversing Dragon Ridge Golf Course.

15.  Applicant shall participate in the MacDonald Ranch 2370 Refunding Agreement. (A-14)

16.  Applicant shall provide an approved update to the utility master plan prior to submitting
civil improvement drawings for Planning Area 18. (A-14)

17.  Applicant may be required to provide a water and/or sewer system capacity analysis
covering the overall water and/or sewer system providing service to the project, prior
to submitting civil improvement plans to the City. Preparation of said capacity
analysis shall be coordinated with the Department of Utility Services. (A-14)

18.  Applicant may be responsible for performing water and/or sewer system upgrades in
accordance with the resulits of the system capacity analysis or, at a minimum,
applicant shall be responsible for participating in a proportionate share of the costs

to complete these system upgrades.
(A-14)
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F FIRE DEPARTMENT CONDITIONS

The authority for enforcing the International Fire Code is NRS 477.030 and Ordinance
Numbers 2649 and 2738 as adopted by the City of Henderson. Fire Department approval is
based upon review of the civil improvement or buiiding drawings, not planning documents.

19.

20.

21.

22.

23.

24,

25.

26.

Applicant shall submit plans for review and approval prior to installing any gate, speed
humps (speed bumps not permitted), and any other fire apparatus access roadway
obstructions.

Applicant shall submit fire apparatus access road (fire lane) plans for

Fire Department review and approval.

Applicant shall submit utility plans containing fire hydrant locations. Fire Department
approval is based upon the review of the civil improvement drawings, not planning
documents. Fire hydrants shall be installed and operational prior to starting
construction or moving combustibles on site.

Projects constructed in phases shall submit a phasing plan describing the fire
apparatus access roads and fire hydrant locations relevant to each phase.

Applicant shall provide a dual water source as approved by Public Works and the Fire
Department.

Applicant shall provide a minimum turning radius of 52 feet outside and 28 feet inside
for all portions of the fire apparatus access road (fire lane). This radius shall be shown
graphically and the dimensions noted on the drawings.

Applicant shall install an approved sprinkler system in ali buildings/fhomes per the
Hillside Ordinance.

Applicant shall provide an approved Fire & Life Safety Report prior to submitting for
building permits. This report shall address fire access issues for the proposed school
site. (A-14) .

COMMUNITY DEVELOPMENT DEPARTMENT CONDITIONS

27.

28.

29.

30.

31.

Al private open space, landscaped areas within public rights-of-way, landscaping
along public rights-of-way, and landscaping within drainage channels (arroyos) shall
be installed by the developer and maintained by a property owners association, unless
otherwise approved by City Council. Water conservation shall be a primary design
element in the planning, design and construction of landscaped projects.

Developer shall submit a revised master development plan report, after City Council
approval, listing ali conditions of approval and waivers.

Permitted uses, prohibited uses, restricted uses, limited uses (uses) and property
development standards shall be as approved by this application. In the case of a
conflict between the approved uses as referenced in the Master Plan and the
Development Code in effect at the time of master plan approval, and property
development standards and City ordinances, unless specifically approved as a
waiver, the most restrictive shall prevail.

Developer shall conform with the multifamily provisions of Title 19 with a maximum
build-out of 370 multifamily and 680 single-family dwelling units.

Approval does not endorse the site plan, uses or exhibits presented in support of this
application.

1
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32.

34.

35.

36.

37.

38.

39.

40.
41.

Applicant shall submit two detailed private park plans for the Parks and Recreation
Advisory Board, Planning Commission, and City Council approval. This condition is

not a waiver of the park construction tax, which shall be collected from the individual
homebuilders within the project. Specific improvements and timing for installation

shall be determined as part of a park agreement.

Applicant shall comply with the current design standards for the development of all

the RM-8-H zoned parcels to be consistent with the Hillside Ordinance and the

adopted MacDonald Highlands Master Plan Design Guidelines.

All private open space, landscaped areas within private rights-of-way, landscaping
along public or private rights-of-way and landscaping within drainage channels
(arroyos) and slope easements shall be installed by the developer and maintained by
the Property Owners Association unless otherwise approved by City Council. Water
conservation shall be a primary design element in the planning, design and
construction of landscaped projects.

The developer shall submit revised design guidelines (book form) for City Councll
approval. Any amendments to the guidelines that are determined to be minor by
Community Development may be revised at staff level.

Each subdivision approved shall be credited with common usable open space from

the development of the two proposed private park sites and trails to be provided by the
master development. Each subdivision approved as a planned unit development shall
attempt to provide the minimum amount of common usable open space within the
physical boundaries of, or immediately adjacent to, the subdivision. Private open

space improvements shall be determined through the approved development
standards and design guidelines for the entire Master Plan Overlay District.

The applicant shall work with staff to determine unit counts and that the percent of

land disturbance is in accordance with the Hillside Ordinance, not only for the overall
master plan but also on a planning area by planning area basis. If transfer of units and
disturbance is proposed, applicant shall provide information on the sending and
receiving planning areas to demonstrate that the site disturbance and unit counts
balance for the overall master plan. Prior to any additional master plan amendments or
subdividing any planning area, the applicant shall submit a Hillside Development Plan,
which is subject to review and approval per Section 19.5.9.D.25 of the Development
Code.

Planning Area 1 shall be permitted a maximum of 67 units; Planning Area 18 shall be l
permitted a maximum 150 units; and Planning Area 18A shall be permitted a

maximum of 144 dwelling units. (Amended A-12) )

Prior to issuance of building pemits, applicant shall receive design review approval for
Parcel 18A.

Total master plan site disturbance is limited to 713 acres. (Added A-12)

Parcel 20 shall be pemitted a maximum of 236 dwelling units.

WAIVERS

a.

b.
C.
d.

Reduce front-yard setback to 14 feet for side-loaded garages and living areas of the
house for Planning Areas 11 and 17.

Allow maximum building height of 59 feet for Parcel 18A.

Allow maximum cul-de-sac length of 2,530 feet for Parcel 18A.

Allow gated streets for Parcel 18A.

PLTF1789 1%
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Allow Buildings 23 and 24 to be constructed within the sensitive ridgeline.

Allow two kitchens within a dwelling unit. (A-12)

Aliow a maximum combined casita (guesthouse) area, with multiple structures

allowed, of up to 25 percent of the gross living area of the primary residence. (A-12)

Allow a maximum cut height of 63 feet, a maximum fill height of 66 feet, and no

maximum cutffill length for Planning Areas 18 and 20. (A-12)

i Aliow fully vertical cut slopes with no additional stabilization in areas approved by
a geotechnical report; allow 2-to-1 fills in areas approved by a geotechnical report. (A-
12)

J- Allow natural undisturbed areas to include areas of disturbance with revegetation
and varmishing. (A-12) .

K. Allow rockery walls a maximum height of 18 feet, with horizontal offsets to be
determined by the geotechnical and structural engineers. (A-12)

I Allow a reduced curve radius of 50 feet within a modified knuckle. (A-12)

m. Aliow 12 percent maximum grade for all roadways within 50 feet of a house. (A-12)

n. Allow streetlights to be placed only at intersections. (A-12)

o} Allow a minimum of 125 feet between intersections, measured

centerline-to-centerline. (A-12)

> @™o

p.  Allow 26 dwelling lots/dwelling units to be constructed within the sensitive ridgeline
setback.
q. The maximum height of the cuts and fills shall not exceed 56 feet on the cut height

and 48 feet on the fill height as shown on the grading plan. The maximum Cut/Fill
length shall not exceed 950 feet. (A13)

r. The minimum centerline radius for roadways shall be 140 feet without super
elevation. (A13)
s. Allow a maximum fill height (depth} of 85 feet for the school site.

penln
.

Aliow a private street section of 29 feet back-of-curbs without the 6.5-foot aprons for
Planning Areas 18 and 20, and a public street section of
37 feet back-of-curbs without the 4-foot aprons to access the school site.

TMA-12-500316
PUBLIC WORKS DEPARTMENT CONDITIONS

1. The acceptance or approval of this item does not authorize or entitle the applicant to
construct the project referred to in such application or to receive further development
approvals, grading permits or building pemits.

2. Applicant must apply and receive approval to vacate unnecessary
rights-of-way and/or easements per Public Works' requirements and provide proof of
vacation prior to approval Final Map.

3. Applicant shall revise Civil improvement Plans per Public Works' requirements.

PLTEF1790
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COMMUNITY DEVELOPMENT DEPARTMENT CONDITIONS

4.

Approval of this application requires the applicant to comply with all Code requirements
not specifically listed as a condition of approval but required by Title 19 of the
Henderson Municipal Code, compliance with all plans and exhibits presented and
amended as part of the final approval, and compliance with all additional items
required to fulfill conditions of approval.

Approval of this tentative map shall be for a period of four years from the effective date
of approval.

Prior to issuance of a building permit for homes, the applicant shall submit to
Community Development and Neighborhood Services a copy of the Owner's
Association's (i.e., Homeowners Association or Landscape Maintenance Association)
articles of incorporation to include association name, officers, addresses, and resident
agent (if applicable).

All grading and construction/staging activity must remain completely

on-site, or will require the approval of any and all affected adjacent property owner(s).

Tedie Jackson, Minutes Clerk

A copy of this Notice of Final Action has been filed with Sabrina Mercadante, City Clerk,

in the Office of the City Clerk, and sent to each applicant listed on the application for the

above-referenced item on this 6™ day of December, 2012.

e —— e —— i e __M_Lm
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WHEREAS,

RESOLUTION NO. 4066
(CPA-06-520010-A11 ~ MacDonald Highlands - Golf Hole 9)

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF HENDERSON,
NEVADA, TO AMEND THE LAND USE POLICY PLAN OF THE CITY OF
HENDERSON COMPREHENSIVE PLAN FOR THE PURPOSE OF
CHANGING THE LAND USE DESIGNATION OF THAT CERTAIN
PROPERTY WITHIN THE CITY LIMITS OF THE CITY OF HENDERSON,
NEVADA, DESCRIBED AS A PARCEL OF LAND CONTAINING 0.34
ACRES, MORE OR LESS, AND FURTHER DESCRIBED AS A PORTION OF
SECTION 27, TOWNSHIP 22 SOUTH, RANGE 62 EAST, M.D.B. & M.,
CLARK COUNTY, NEVADA, LOCATED WITHIN THE MACDONALD
HIGHLANDS MASTER PLAN, OFF MACDONALD RANCH DRIVE AND
STEPHANIE STREET, IN THE MACDONALD RANCH PLANNING AREA,
FROM PS (PUBLIC/SEMIPUBLIC) TO VLDR (VERY LOW-DENSITY
RESIDENTIAL).

MacDonald Properties has made application to have the fand use
designations of that certain land consisting of 0.34 acres, more or less, in the
City of Henderson, Clark County, Nevada, described as:

Being a portion of Lot 55-1 of Final Map of MacDonald Highlands Planning
Area 3 as shown per Book 136, page 21 of Piats, Clark County, Nevada,
located in the Northwest Quarter (NW %) of Section 27, Township 22 South,
Range 62 East, M.D M., in the City of Henderson, County of Clark, State of
Nevada, more particularly described as follows:

Commencing at the centerline intersection of MacDonald Ranch Drive and
Stephanie Street as shown per Book 92, page 100 of Plats, Clark County,
Nevada;

Thence along the centerline of said Stephanie Street, North 04°03'35” East,
389 11 feet;

Thence departing said line, North 85°56'25” West, 40 00 feet, said point being
the northeast corner of the exterior boundary line of “The Foothills at
MacDonald Ranch, Lot 10" A.K.A., Planning Area 10" as per map recorded in
Book 92, Page 100 of Plats;

Thence along the northerly exterior boundary line of said Book 92, page 100
of Plats, South 81°15'00" West, 20.51 feel to the POINT OF BEGINNING;

Thence along said line the following two (2) courses:
South 81°15'00” West, 106.47 feet;
Thence North 62°21'00” West, 73 00 feet;

Thence departing said line, North 36°04'33" East, 65.60 feet;

PLTF1792
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Resolution No 4066 Page 2
CPA-06-520010-A11 — MacDonald Highlands - Golf Hole 9

WHEREAS,

WHEREAS,

Thence North 80°02'19” East, 41.47 feet:
Thence North 68°55'54” East, 29.88 feet:

Thence North 46°00'15" East, 56.90 feet to a pont on a curve to which a
radial ine bears, South 65°17'22" Waest,

Thence southeasterly, along the arc of a curve to the left, concave
northeasterly, having a radius of 155.00 feet, through a central angle of 16°00°
58", an arc distance of 43.33 feet to a point on a curve to which a radial line
bears, North 49°16'24" East;

Thence southerly, along the arc of a curve to the nght, concave westerly,
hawving a radius of 644.00 feet, through a central angle of 07°00" 16", an arc
distance of 78 24 teet;

Thence South 04°03'35" West, 13 64 feet to the northerly Jine of the exterior
boundary line of said Book 92, page 100 of Plats. said point being the POINT
OF BEGINNING,

and as depicted in Exhibit A attached hereto, consisting of one page (the
“Land"), changed from PS (Pubhc/Semipublic) to VILDR (Very Low-Density
Residential); and

in accordance with Nevada Revised Statutes, the City of Henderson, Nevada,
has deemed 1t necessary to amend the Land Use Policy Plan for the purpose
of changing the land use designations, which, if implemented, would affect
territory within Henderson's jurisdiction; and

the Henderson Planning Commission has conducted the appropriate public
hearing. received public comment, duly deliberated the proposal, and
recommends approval of the Land Use Plan amendment; and

NOw, THEREFORE, BE IT RESOLVED by the City Council of the City of Henderson,

Nevada, that the Land Use Policy Plan amendment be approved, and that the
Policy Plan be revised to reflect the change in land use for the Land from PS
(Public/Semipublic) to VLDR (Very Low-Density Residential).

PLTF1793
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Resolution No. 4066 Page 3
CPA-06-520010-A11 — MacDonald Highlands - Golf Hole 9

PASSED, ADOPTED, AND APPROVED THIS 4™ DAY OF DECEMBER, 2012, BY THE
FOLLOWING ROLL-CALL VOTE OF COUNCIL

Those voting aye:  Andy Hafen, Mayor
Counciimembers:
Debra March
John F. Marz
Gerri Schroder

Those voting nay.  None
Those abstaining: None
Those absent: Sam Bateman

W\s%

Andy Hafen, Mayor

ATTEST

ol

Sabrina Mercadante, MMC, City Clerk

PLTF1794 52
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Resolution No. 4066
CPA-06-520010-A11 — MacDonald Highlands - Golf Hole 9

EXHIBIT A

CPA-06-520010-A11 — MacDonald Highlands (Golf Hole 9)

Page 4

CPA-06-520010-A11 / ZCA-06-660018-A15

111
111

M

Area of TMA

' DESIGNATES PROJECT AREAS
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50
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PROJECT INFORMATION

PROJECT NUMBER
VAC-12-500376

PUBLIC HEARING NOTIFICATION
Notice Published December 3, 2012
Notice Mailed December 3, 2012
Notices Sent 13
Notice Radius | Adjacent Properties and all registered HOAs or MHPs within
... .| buffer area
Neighborhood meeting | N/A

EXISTING ZONING

PS (Public/Semipublic)
RS-2-MP-H (Low-Density Residential with Master Plan and Hillside Overlays)

EXISTING LAND USE

PS {Public/Semipublic)
VLDR (Very-Low-Density Residential)

NEIGHBORHOOD CHARACTERISTICS

Zoning LandUse |  Existing Use
North . PS-MP-H PS Dragon Ridge Golf Course
South RS-2-MP-H VLDR Undeveloped Residential Lot
East RS-2-MP-H VLDR Single-Family Residence
West: PS-MP-H PS Dragen Ridge Club House

BACKGROUND AND PRIOR ACTIONS

Date | - “Action
6/20/07 ) City Council approved Comprehensive Plan Amendment CPA-06-520010-
A9 and an amendment to Zone Change ZCA-06-660018 (A12) for Planning
Areas 18 and 20.
8/5/08 City Councit approved Comprehensive Plan Amendment CPA-06-520010-
A10 and an amendment to Zone Change ZCA-06-660018 (A13) for Planning
Areas 18 and 20.
1116M2 | The Planning Commission recommended approval to amend
- | Comprehensive Plan Amendment CPA-06-520010 {A11) and Zone Change
ZCA-06-660018 (A15). Both applications are scheduled to be heard at the
December 4, 2012, City Council meeting,

PLTF1812
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VAC-12-500376

MacDonald Highlands — Golf Hole #9
Page 3

The 14,841 square-foot non-exclusive utility easement proposed to be vacated was granted
April 3, 2007, per Book 136, Page 21 of Plats, Clark County, Nevada.

ANALYSIS

The applicant is requesting to vacate and remove existing “blanket easements” over a
portion of Golf Hole #9, northwest of MacDonald Ranch Drive and Stephanie Street. This
approximately 14,841-square-foot common area is now heing proposed for inclusion into
an adjacent undeveloped single-family parcel.

The applicant states the amendment to this area will allow for the appropriate design and
development of a custom home, while having little or no impact on the adjacent properties.

Staff concurs with the proposed vacation and recommends approval.

RECOMMENDATION

RECOMMENDED APPROVAL, subject to conditions

PUBLIC WORKS DEPARTMENT CONDITIONS

1. The acceptance or approval of this item does not authorize or entitle the applicant to
construct the project referred to in such application or to receive further development
approvals, grading permits, or building permits.

2. Certification by the City Surveyor.

3. Vacation map shall record concurrently with amended final maps.

BA/dap/CW2

PLTF1813
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ATty To Call o

PUBLIC WORKS DEPARTMEnT
CONDITIONS OF APPROVAL

STAFF REVIEW DATE: November 7, 2012

APPLICATION NO. VAC-12-500376 PROJECT: MacDonald Highlands - Golf Hole #9

P_01 Standard condition already on all applications.

P_02 Applicant shall submit a drainage study (update) for Public Works’ approval.

. P_03 Commercial driveways shall be dedicated and constructed per Clark County Area Standard Drawings No
225 & 226.

P_04 Appficant shall obtain and provide all necessary permission/approvals from

P_07 Applicant shall submit a traffic analysis (update) to address traffic concerns and to determine the
proportionate share of this development's local participation in the cost of traffic signals and/or
intersection improvements and dedicate any necessary R/W.

P_08 Applicant shall construct full offsites per Public Works' requirements and dedicate any necessary R/W.

P_10 Mapping shall be required and completed prior to Certificate of Occupancy.

P_11 Applicant shall dedicate right-of-way per Public Works' requirements
within of approval.

P_14 Applicant must apply and receive approval to vacate unnecessary rights-of-way and/or easements per
Public Works' requirements and provide proof of vacation prior to (Certificate of Occupancy/approval of
Civil Improvement Plans/Final Map/Parcel Map).

P_15 Applicant shall comply with Standard Drawing No. 201.1, which refers to major intersections and dedicate
any necessary R/W.

P_16 Nuisance water drains shall be required after 1,000 feet of surface street flow for public residential
streets.

P_17 FHA Type B drainage shall be allowed only where lots drain directly to public drainage facilities, public

~ parks, or golf courses.
. P_18 Applicant shall apply and receive approval of a revocable permit for development within the public right-
of-way (or City-owned property).

P_19 Streets shall be privately owned and maintained and delineated as a private street for the benefit of all
lots shown on the map. Any pavement replaced by the City during any road repairs due to utility
maintenance shall be standard paving only. The replacement of any non-standard street or sidewalk
materials such as, but not limited to, pavers and stamped concrete, will be the responsibility of those
responsible for the private streets.

——_  P_20 Applicant shall provide paved off-street parking.

P_24 Applicant shall show the limits of the flood zone and submit a letter of map revision to FEMA prior to the
Shear and Tie Inspection.

___  P_26 Applicant shall conduct a noise study and install sound wails adjacent to frontage
of the subject property per NDOT and City requirements.

- P27 shall not be located within public right-of-way or the sight visibility restriction zone
per Clark County Area Standard Drawing No. 201.2.

P_28 Vacation map shail record concurrently with a/c‘YLU’LéLG-b(. \JL(/VLCLG YY\hy

__. P_29 Developer shall pay all required apportionment fees for this project prior to submltta! of f nal map for City
Council approval.

_ . P_30 Applicant shall comply with all conditions of X

___  P_31 Applicant shail complete the offsite imprevements on within @ months
of entitlement approvals. .

___  P_32 Applicant must apply to Council for approval to cut a 5-year no-cut street. If applicant receives approval,
all offsite improvements must be completed within 9 months of entitlement approvals.

__ P_33 Dedication and/or vacation of rights-of-way and/or easements shail be completed prior to approval of Civil
Improvement Plans.

__._  P_34 Applicant shall provide copies of cross-access agreements, permission to grade and/or construct on
adjacent properties, and/or maintenance agreements,

P_35 Applicant shall revise Civil Improvement Plans per Public Works’ requirements.

P_36

o~

P_CUSTOM  Custom condition:

Gated commercial or residential driveways must be dedicated per Public Works’ requirements and
constructed per Clark County Area Standard Drawing No 222.1
NO COMMENT/CONDITIONS

PWSR-0504
08/12

Public Works Department
Survey/Right-of-Way - New Development - Traffic

PLTF1814
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DEPARTMENT OF UTILITY SERVICES
CONDITIONS OF APPROVAL

US_01
US_02

US_03

uUs_o4

US_05
US_06
Us_o7
US_08
US_09
US_10
us 11
US_12
US_13
Us_14
Us_15

US_16

us_17

US_18

US_19

US_20

Us_21

Us_22

STAFF REVIEW DATE: 11/7/2012
APPLICATION NO: VAC-12-500376 . |PROJECT: MacDonald Highlands - Golf Hole #9
T NO COMMENTS/CONDITIONS

Same conditions as previously approved (MUST ATTACH CONDITIONS PAGE FROM BACKUP}
Applicant shall submit a utility plan and utility analysis for Department of Utility Services' approval.

Applicant shall comply with the requirements of the master utility plan established for the project area.
Applicant shall be required to construct a full-frontage water main extension along

Applicant shall be required to construct a full-frontage sewer main extension along

Applicant shall participate in the Southwest Henderson Refunding Agreement for sewer and water,
Applicant shall participate in the 2610 Rhodes/Lewis Water Refunding Agreement.

Applicant shall participate in the MacDonald Ranch 2370 Refunding Agreement.

Applicant shall participate in the P-4/R-15 {2720} refunding agreement.

Applicant shall participate in the P8A Refunding Agreement {SR-10).

Applicant shall participate in the Bluegrass Interceptor Agreement.

Applicant shall participate in the

Applicant shall grant a municipal utility easement per the Department of Utility Services' requirements.

Applicant shall resolve all rnapping concerns per Utility Department requirements.

Applicant shall establish separate water and sewer service for each use classification in accordance with the Department of
Utility Services' requirements.

All onsite utilities shall remain privately owned and maintained.

All water and sewer services shall comply with HMC Title 14 regarding public-public or private-private service requirements.

Vacation shall not occur until such time as the existing utility is abandoned and the new line is in place and accepted, with all
appropriate easements granted and/or rights-of-way being dedicated.

Applicant shall verify cell tower does not interfere with the line-of-sight transmission of the City's HEN-NET System.

Civil improvement plans shall comply with the requirements of the Uniform Design and Construction Standards for Water
Distribution Systems and the Design and Construction Standards for Wastewater Collection Systems.

Applicant shall prepare water and sewer system design in accordance with the Department of Utility Services' requirements.
Approval of this application does not infer Department of Utility Services' approval for the water and sewer system layout as
reflected on the application.

Applicant may be required to provide a water and/or sewer system capacity analysis covering the overall water and/for
sewer system providing service to the project, prior to submitting civil improvement plans to the City. Preparation of said
capacity analysis shail be coordinated with the Department of Utility Services.

Applicant may be responsible for performing water and/or sewer system upgrades in accordance with the results of the
system capacity analysis or, at a minimum, applicant shall be responsible for participating in a proportionate share of the
costs to complete these system upgrades.

UAHOME\SHRDUTL3\Technical Services\New Development\StaffReview\SR2012\SR 110712\029 110712 VAC-12-500376.x/sx

PLTF1815
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Preston P. Rezaee, Esq. CLERK OF THE COURT
Nevada Bar No. 10729

Jay DeVoy, Esq., of counsel

Nevada Bar No. 11950

Sarah Chavez, Esq., of counsel

Nevada Bar No. 11935

THE FIRM, P.C.

200 E. Charleston Blvd.

Las Vegas, NV 89104

Telephone: (702) 222-3476

Facsimile: (702) 252-3476
Attorneys for Defendant,

SHAHIN SHANE MALEK
DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDERIC AND BARBARA ) CASE NO.: A-13-689113-C
ROSENBERG LIVING TRUST, ) DEPT NO.: 1
)
Plaintiff, )
VS. )

)
BANK OF AMERICA, N.A.; BAC HOME) DEFENDANT SHAHIN SHANE

LOANS SERVICING, LP, a foreign limited) MALEK’S OPPOSITION TO PLAINTIFF
partnership;, MACDONALD HIGHLANDS) /COUNTERCLAIM DEFENDANT’S
REALTY, LLC, a Nevada limited liability) MOTION FOR SUMMARY JUDGMENT
company; MICHAEL DOIRON, an individual;)

SHAHIN SHANE MALEK, an individual;) Hearing Date: May 19, 2015

PAUL BYKOWSKI, an individual, THE) Hearing Time: 9:00 am

FOOTHILLS AT MACDONALD RANCH)

MASTER ASSOCIATION, a Nevada limited)

liability = company; THE  FOOTHILLS)

PARTNERS, a Nevada limited partnership;)

DOES 1 through X, inclusive; and ROE)

BUSINESS ENTITY I through XX, inclusive, )

)
)
)
)

Defendants.

L. Introduction
The Trust’s motion for summary judgment 18 inadequate and the Court should deny it. In an
attempt to defeat Shane Malek’s counterclaim, the Trust relies on cherry-picked and dubiously

admissible evidence. A more complete review of the record shows that not only arc the Trust’s
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contentions false, but that the opposite result is proper: Not only should the Court deny the Trust’s
motion for summary judgment on Malck’s Counterclaim, it should grant Malek’s cross-motion for
summary judgment on the same claim,

IL. Statement of Facts

On January 23, 2013, the City of Henderson’s publicly available zoning maps showed that a
1/3-acre picce of undeveloped land 1n the Dragonridge Country Club golf course, near certain parcels
of land on Lairmont Place, had been zoned for residential use. (Dep. of M. Tassi at 27:17-30:15) This
information was rcadily available on the City of Henderson’s website by mid-February of 2013, and
could be accessed in less than five minutes. (/d. at 26:14-27:16, 56:16-24) This 1/3-acre piece of land
(the “Golf Parcel”) was situated in the out-of-bounds arca of Dragonridge Country Club’s ninth hole,
and adjacent to the vacant lot at 594 Lairmont Place — a lot owned by Shane Malek, and the reason he
1s a defendant in this lawsuit. (Dep. of B. Rosenberg at 190:2-5; Dep. of S. Malck at 14:17-15:17,
47:4-17) Upon being re-zoned, Malck would add the Golf Parcel to 594 Lairmont and begin building
his home (Rosenberg Dep. at 46:19-47:10; Malck Dep. at 47:4-17).

In late February 2013, the Trust’s representatives, Barbara and David Rosenberg, attempted to
purchasc 590 Lairmont Place — the lot adjacent to 594 Lairmont — from defendant Bank of America
National Association. (See Rosenberg Dep. at 50:10-51:4) In 1ts rush to acquire the property, the Trust
attempted to buy 590 Lairmont from Bank of America before it was publicly listed for sale.
(Rosenberg Dep. at 50:10-51:25, 55:13-57:19) The Trust waived its walk-through of 590 Lairmont,
and wanted to buy the property as quickly as it could. (/d. at 129:1-130:2) In its haste, the Trust’s
representatives failed to conduct any research about 590 Lairmont, including the zoning or planned use
of necarby propertics. (/d. at 47:11-24, 115:12-116:15, 121:23-123:4, 129:1-130:2; Tass1 Dep. at 55:21-
56:12) In fact, the Trust knew that Malck would be building on his next-door lot when it purchased
590 Lairmont. (Rosenberg Dep. at 47:21-24) The Trust later decided it did not want Malek to build on
his own property, and filed this lawsuit seeking injunctive relief against his planned construction. (See
generally Compl.; Am. Compl.)

The Trust knew that merely filing a lawsuit would not stop Malek from building his home. In

order to prevent his construction, the Trust filed a lis pendens on 594 Lairmont immediately after filing
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this lawsuit. (Not. of Lis Pendens) The Trust then filed an amended /is pendens on 594 Lairmont on
October 24, 2013. (Am. Not. of Lis Pendens) According to Barbara Rosenberg, onc of the Trust’s
trustees, the lis pendens’ purpose was to prevent Malek from building on his property. (Rosenberg
Dep. at 265:3-266:9)

Malck moved to expunge the /is pendens the Trust wrongfully filed on his property. Finding
there was no basis for the Trust to file a /lis pendens on Malck’s property, the Court granted Malcek’s
motion in December 2013. The Court entered its final order expunging the Trust’s lis pendens from
Malck’s property on January 9, 2014. In the course of defending this litigation and expunging the
Trust’s lis pendens, Malek incurred attorney’s fees and costs. (Malek’s Fourth Supplemental
Disclosures, attached as Exhibit 1, at 5) Malck brought his counterclaim for slander of title against the
Trust for filing its /is pendens that the Court later expunged, seeking his attorneys’ fees and costs
incurred 1in removing the false /is pendens from 594 Lairmont.

III.  Legal Standard

Nevada Rule of Civil Procedure 56(c) allows a Court to enter summary judgment in favor of a
moving party only when there 1s no genuine issuc as to any material fact, and the moving party 1s
entitled to judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026,
1029 (2005). To dcfeat a motion for summary judgment, the non-movant must only show that a
genuine 1ssue of material fact exists to be resolved at trial. Nev. R Civ. P. 56(e);, Wood, 121 Nev. at
131, 121 P.3d at 1030-31. In the Court’s evaluation of the motion, “the evidence, and any rcasonable
inferences drawn from it, must be viewed in a light most favorable to the nonmoving party.” Wood,
121 Nev. at 729, 121 P.3d at 1029. When a question of material fact exists, the Court must deny the
motion for summary judgment. St. James v. Diversified Commercial Fin. Corp., 102 Nev. 23, 27, 714
P.2d 179, 182 (1986) (reversing district court’s grant of summary judgment where genuine issue
remained as to a material fact).

Analogous Federal precedent that Nevada’s Supreme Court has cited favorably also holds that
the test before the Court is to determine whether a question of material fact exists. Wood, 121 Nev. at
730, 121 P.3d at 1030, citing Celotex Corp. v. Catrett, 477 U.S. 317 (1986) and Anderson v. Liberty
Lobby, 477 U.S. 242 (1986). “The inquiry performed is the threshold inquiry of determining whether
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there is the need for trial.” Anderson, 477 U.S. at 250. The non-moving party’s burden merely is to
produce evidence “showing that there is a genuine issue for trial.” Celotex, 477 U.S. at 321 n. 3. When
the non-moving party meets this burden, the Court must deny a motion for summary judgment.

IV. Argument

Malek’s counterclaim for slander of title requires him to show the Trust made a false statement
about his property, with malice, that caused him damage. Exec. Mgt. Ltd. v. Ticor Title Ins. Co., 114
Nev. 823, 824, 963 P.2d 465, 478 (1998). Under this test, Malck must show that the Trust made its
false statements about his property with knowledge of their falsity or reckless disregard for their truth.
See Pond Place Partners v. Poole, 567 S.E.2d 881, 892 (S.C. Ct. App. 2002) (finding malice where
statement 1s knowingly false or made with reckless disregard for the truth). Nevada law recognizes
that filing a false document, such as a /is pendens when there is no dispute as to possession or title of
property, is a basis for slander of title. Summa Corp v. Greenspun, 96 Nev. 247, 254, 607 P.2d 569,
573 (1980).

A. The Trust Acted with Malice in Filing Its Lis Pendens on Malek’s Property.

The Trust’s primary defense to Malck’s counterclaim, that it relied on the advice of counsel, 1s
based on cquivocation and of no avail in this case. As sct forth in the Trust’s own motion, “cvidence
of a defendant’s reliance on the advice of counsel tends to negate evidence of malice.” Rowland v.
Lepire, 99 Nev. 308, 313, 662 P.2d 1332, 1335 (1983) (emphasis added). Instead of presenting a
shield against liability, Rowland sets forth a two-step process that merely lets a defendant explain away
— but not contradict — its own cvidence. First, a defendant must show cvidence that the defendant
“relifed]” on the advice of counsel. /d. Once a defendant produces such evidence, it merely “tends to”
mitigate cvidence of malice, but does not disprove it. /d.

In an attempt to satisfy this standard, the Trust relics on the deposition of Barbara Rosenberg
and a declaration from Peter Bernhard. Barbara Rosenberg, a scasoned real estate professional,
testifies that she knew what a [lis pendens was, wanted to stop Malek from building his house, and
hoped he would not build a house on his property. (Rosenberg Dep. at 265:3-266:9) Mr. Bernhard’s
declaration contains a cursory opinion of the Trust’s actions, and lacks any facts that would make it a

credible justification for the Trust’s conduct. (Trust Mot. for Summary Judgment (“Trust MSJ”) Exh.
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2) For these recasons, there is ample reason to find the Trust acted with actual malice 1n filing its /is
pendens on Malek’s property.
1. Barbara Rosenberg’s Testimony Shows The Trust Knew a Lis Pendens
Was Baseless, But Harmed Malek’s Property as It Desired.

[ 191

The Trust’s motion for summary judgment admits 1t filed the /is pendens “‘to try to stop
[Malek] from building.”” (Trust MSJ at 5:19-22, quoting Exh. 1-A) This 1s not a proper basis for filing
a lis pendens. Nevada law permits the filing of a /is pendens in an action affecting possession or title
to property. NRS 14.010, 14.015; Weddell v. H20, Inc., 128 Nev. Adv. Rep. 9, 271 P.3d 743, 751
(2012) (holding that /is pendens was improperly filed in action to enforce an option contract), guoting
Thomas v. Nevans, 67 Nev. 122, 130, 215 P.2d 244, 247-48 (1950); see Coury v. Tran, 111 Nev. 652,
656, 895 P.2d 650, 652 (1995) (holding that a /is pendens 1s only properly filed in cases “affecting the
title or possession of real property™).

This lawsuit did not relate to cither of these issues. (See generally, Compl.) The /lis pendens
thus falsely communicated that the Trust claimed an ownership or possessory interest in Malek’s
property. De Carnelle v. Guimont, 101 Nev. 412, 415, 705 P.2d 650, 651-652 (1985) (holding that a /is
pendens filed without a claim to posscssion or title of real property is false). Accordingly, the Court
expunged the Trust’s /is pendens by its Order entered January 9, 2014,

Barbara Rosenberg’s attempts to deflect accountability for the Trust’s wrongful filing of a /is
pendens in this action arc unavailing. Barbara Rosenberg 1s a real estate agent with more than 25 years
of experience selling residential property, and previously purchased numerous picces of real estate for
herself or the Trust. (Rosenberg Dep. at 12:19-22, 15:6-16:13) During her carcer, Barbara Rosenberg
has closed more than 500 sales. (/d. at 88:8-25) She 1s familiar with the documents and principles
underlying residential property sales. (/d.) For her to have this depth of knowledge about residential
real estate, and then claim she did not know whether it was proper to file a lis pendens in this case —
while admitting the Trust did so to keep Malek from building his home (/d. at 265:17-21) — strains
credulity past its breaking point.

Despite her real cstate knowledge, Barbara Rosenberg repeatedly states that she is “not a

lawyer,” as 1f that provides immunity against the consequences of her actions. (Rosenberg Dep. at
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147:7-148:22, 172:16-173:11, and 265:3-266:9 (stating, repeatedly, that she 1s not a lawyer, while
admitting her knowledge of clements to her case)) Barbara Rosenberg’s lack of legal training does not
change or dcfeat the plain meaning of her words, or the Court’s right to rely on them. LifeScan, Inc. v.
Polymer Technology Int’l Corp., Case No. C94-672R 1995 U.S. Dist. LEXIS 4916 at *32-33 (W.D.
Wash. Jan. 3, 1995) (crediting testimony of witness even where he stated he was ““‘a scientist, not a

293

lawyer’”). Barbara Rosenberg knew what a /is pendens was, knew that she did not want Malek to
build on his own property, and did not carc whether or not the /is pendens was proper. (Rosenberg
Decp. at 265:3-266:12) Barbara Rosenberg’s testimony demonstrates the Trust’s reckless disregard for
the /is pendens’ truth, 1f not knowledge of 1ts falsity.
2. Peter Bernhard’s Untimely Declaration Fails to Justify the Trust’s
Conduct.

Peter Bernhard’s declaration fails to justify the Trust’s conduct. Mr. Bernhard testifies only
that “[i]n [his] opinion,” the Trust relied on him 1n filing the /is pendens. (Trust MSJ Exh 2 9/ 4) This
opinion 1s not accompanicd by any surrounding facts, circumstances, or other explanation that would
indicate whether this opinion is valid. (/d.) Moreover, even if the Court finds Mr. Bernhard’s
testimony creditable, and further finds the Trust relied on his advice, it is not a bar to the Court finding
the Trust acted with actual malice mn filing its lis pendens. Rowland, 99 Nev. at 313, 662 P.2d at 1333.

Mr. Bernhard goes on to state that he is “not aware of any ulterior motive or purpose” for the
Trust’s wrongful lis pendens. (Id.) This statement is found in the same two-sentence paragraph as Mr.
Bernhard’s prior statement of opinion. (/d.) Like the prior statement, this one also 1s conspicuously
free of any facts or circumstances that provide the grounds for his knowledge — or lack thercof. (1d.)
To the extent this Court may consider Mr. Bernhard’s declaration as admissible evidence, as discussed
below, 1t does nothing to exonecrate the Trust’s actions. While Mr. Bernhard states that he “is not
awarc” of any ulterior motive or purpose of the Trust in filing its /is pendens on Malck’s property (id.),
Barbara Rosenberg’s testimony demonstrates that the Trust acted to stop Malek from building his

home. (Rosenberg Dep. at 265:3-266:9) This lone declaration does not entitle the Trust to summary

judgment on Malek’s counterclaim, nor defeat his cross-motion for judgment in his favor.
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B. Malek Has Pled and Produced Evidence of Special Damages Arising from the
Trust’s Lis Pendens Filings.

Contrary to the Trust’s arguments, Malck’s attorneys’ fees costs are not only identified in his
counterclaim, but substantiated by evidence as well. Malek’s counterclaim made obvious his pursuit
of attorneys’ fees 1n this case as a form of damages. He also produced evidence of his damages during
the course of this litigation. The Trust, however, neglected to apprise the Court of this fact. As sct
forth below, neither of these arguments entitle the Trust to summary judgment.

1. The Trust’s Legal Arguments Against Malek’s Slander of Title Claim Are
Erroneous.

Malck’s Counterclaim sufficiently identifies his attorncys’ fees expended in removing the
Trust’s lis pendens from his property as special damages. “[E]xpenses sustained in removing the cloud
on plaintiff’s title caused by the false statement” constitute damages for a slander of title claim. Tai-si
Kim v. Kearney, 838 F. Supp. 2d 1077 (D. Nev. 2012), citing Summa Corp. v. Greenspun, 98 Nev.
528, 655 P.2d 513 (1982). These attorneys’ fees are available as damages 1n slander of title actions.
Horgan v. Felton, 123 Nev. 577, 586, 170 P.3d 982, 988 (2007). Malck scts these damages forth in his
counterclaim as required by Nevada Rules of Civil Procedure.! (Counterclaim at 8:1-11) Malek
alleges that that trust’s slander of title injured him in an amount of more than $10,000 (id. 4 22), and
goes on to claim his attorneys’ fees and costs as a portion of his damages 1n this action (id at 8:1-11).

The Trust’s cited precedent 1s inapposite. Relying on footnotes, dictum, and a court that
“implicitly acknowledge[ed]” that attorneys’ fees should be specifically pled, the Trust ignores the
plain language of Malek’s counterclaim. In addition to alleging more than $10,000 in damages
separate from any diminution of value in his property, Malck requests an award of his attorneys’ fees
and costs in the Counterclaim (Counterclaim at 8:1-11). The counterclaim goes on to request cxactly
the damages that may be awarded for slander of title: “reasonable attorneys’ fees and costs incurred in

removing the Trust’s slander of title in this action.” (/d.)

' Curiously, this is the very first time the Trust has raised this issue. If the question of Malek’s special damages and
incurred attorneys’ fees were as clear as the Trust represents in its motion for summary judgment, it theoretically could
have prevailed on Malek’s counterclaim months ago upon a motion to dismiss. The Trust never filed such a motion,
indicating that this issue is of far less significance and certainty than the Trust now claims.
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2. Malek Produced Evidence of His Damages in This Litigation, which the
Trust Neglected to Provide to the Court.

First and foremost, the Trust relies on Malek’s deposition to recach an unsupportable
conclusion. The Trust’s motion for summary judgment attempts to discredit Malek’s evidence of his
attorney’s fees by pointing out that he did not know the exact amount he had incurred as he sat in the
deposition. (Trust MSJ Exh. 1-D) Malek’s testimony was not that he had incurred no attorneys’ fees,
but only that he did not know — when asked well into his deposition — the exact amount. (/d.) This
statement cannot be twisted to mean that Malck suffered no damages. Malck went on to testify that he
would provide an amount of attorneys’ fees he had incurred (id.), and did so through his counsel.

Malck provided cvidence of his special damages to the Trust, which the Trust neglected to tell
the Court. In his Fourth Supplemental Initial Disclosures, Malek informed the Trust and all other
partics that his attorneys’ fees and costs in the action amounted to more than $45,000 — a number that
continues to grow. (Exhibit 1 at 5) As Malek stated 1n his deposition, the calculation of attorneys’ fees
and costs he incurred would be disclosed, and it was. This evidence not only contradicts the Trust’s
contentions, but compels the opposite result: Finding the Trust liable for slander of title.”

The attorneys’ fees and costs Malek incurred to remove the slander of title in this action should
be obvious. Malek retained counsel to respond to the lawsuit and remove the Trust’s /is pendens from
his property. In fact, Malek’s prior counsel extensively litigated this issue before the Court ordered the
Trust’s lis pendens expunged.” This Court’s very record demonstrates that Malek retained counsel and
incurred attorneys’ fees to remove the Trust’s false lis pendens from his property. It defies credulity
for the Trust to claim that there 1s no evidence showing Malck incurred attorneys’ fees as damages in
support of his counterclaim,

C. The Trust Impermissibly Relies on Inadmissible Evidence in Support of its
Motion.
A party seeking summary judgment must present facts that “would be admissible as evidence”

to prevail on its motion. Nev. R. Civ. P. 56(¢); see Rossi v. Trans World Airlines, Inc. 507 F.2d 404,

* See generally Malek’s Motion for Summary Judgment.
? See Malek’s Nov. 13, 2013 Mot. to Expunge, Dec. 3, 2013 Reply in support of Mot. to Expunge, Dec. 18, 2013 Supp.
Brief in support of Mot. to Expunge, Dec. 19, 2013 Hrg. on Mot. to Expunge.
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406 (9th Cir. 1974) (affirming summary judgment where affidavits contained madmissible information
and were properly disregarded under Rule 56(¢)). The Trust’s motion is based on scveral picces of
inadmissible evidence. The Court cannot credit that evidence in support of the Trust’s motion, and the
Trust’s legal arguments based on inadmissible evidence necessarily fail.
1. The Trust’s Ambush Declaration of Peter Bernhard, Executed Long
After the Close of Discovery, Is Inadmissible.

Discovery in this case ended on March 16, 2015. In attempt to shift blame from itself to its
prior counsel, the Trust filed a declaration from Peter Bernhard that was executed on April 15, 2015, in
support of its motion for summary judgment. (Trust MSJ Exh. 2) By sheer logic alone, this declaration
never could have been produced prior to the close of discovery. Further, the Trust never disclosed Mr.
Bernhard as a potential witness until just six days before the close of discovery. (Plaintiff’s Ninth
Supplemental Initial Disclosures at 9:10-19, attached as Exhibit 2) By timing its disclosurc of Mr.
Bernhard’s as its last-identified witness (id.), the Trust deprived Malek and the other parties the 15
days necessary to properly notice his deposition under Nevada Rule of Civil Procedure 30(b)(1). In
sum, the Trust deprived Malek of an opportunity to meaningfully scrutinize Mr. Bernhard’s testimony.

Even if the Court finds Mr. Bernhard’s declaration 1s acceptable procedurally, it suffers from
substantive defects that render it inadmissible. Mr. Bernhard’s testimony about the Trust’s reliance on
his advice is entirely based on his opinion, and without facts upon which his opinion is based. (Trust
MSJ Exh. 2 9 4) Nevada law excludes opinion testimony except when “rationally based on the
perception of the witness.” NRS 50.265(1). Nevada’s rule mirrors Federal Rule of Evidence 701, and
“federal law 1s instructive” in its interpretation. Rossana v. State, 113 Nev. 375, 380, 934 P.2d 1045.
1048 (1997).

While the Court may allow lay opinion testimony based on the witness’ observations, the
witness must provide a foundation for those opinions and an opportunity for cross-cxamination. See
Barnett v. Pa. Consulting Group, Inc., 35 F. Supp. 3d 11, 21 (D.D.C. 2014). Malek did not have an
opportunity to cross-cxamine Bernhard about the matters set forth in his declaration, or to establish
how he formed his opinion that the Trust relied on his advice. Additionally, testimony opining about

defendant’s ultimate motivations 1s not helpful under FRE 701, and 1ts corollary in NRS 50.265, and
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thus inadmissible. Barnett, 35 F. Supp. 3d at 21 (excluding witness testimony opining about a
defendant’s motivation), citing U.S. v. Rea, 958 F.2d 1206, 1216 (2d Cir. 1992). Mr. Bernhard’s
opinion as to the Trust’s motives in this casc is unilluminating. (Trust MSJ Exh. 2) Additionally, the
facts necessary for the Court to ascertain the Trust’s actual malice in filing a /is pendens on Malek’s
property arc alrcady on the record in the form of Barbara Rosenberg’s testimony. The Court should
deem Mr. Bernhard’s opinion testimony inadmissible and disregard it.
2. The Trust’s Responses to Malek’s Interrogatories Are Unverified and
Inadmissible.

Barbara Roscnberg failed to properly verify the Trust’s interrogatorics used in Exhibit 1-B to
its motion for summary judgment, and those responses are therefore inadmissible. Nev. R. Civ. P.
33(b)(1) (requiring interrogatoriecs to be answered under oath). The Trust clected to verify its
interrogatory responses under NRS 53.045. In doing so, it ignored NRS 53.045°s requirement for
declarations to bear the date of their execution. (Trust MSJ Exh 1-B at 7) Barbara Rosenberg’s
undated signature renders her verification defective under NRS 53.045, leaving the interrogatory
responses unverified.

Without proper verification, the Court cannot credit the Trust’s interrogatory responscs as
admissible evidence. Other courts have held that unverified interrogatories are inadmissible. Agha v.
Secretary of Army, Case No. C-85-20693(SW), 1992 U.S. Dist. LEXIS 18936 at *18 (N.D. Cal. Oct.
26, 1992) (finding unauthenticated interrogatory responses inadmissible); see Mary Kay, Inc. v. Weber,
601 F. Supp. 2d 839, 850 (N.D. Tex. 2009). Similarly, as the Trust failed to comply with the
requirements of Nevada Rule of Civil Procedure 33 and produced unverified interrogatory responscs,

the Court should disregard its putative evidence.
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V. Conclusion
The Court should deny the Trust’s motion for the foregoing recasons. The Trust cannot show
that its conduct was free from actual malice, and similarly cannot show that Malck did not suffer actual
damages in the form of attorneys’ fees arising from its wrongful /is pendens filings. To the contrary,
there 1s nothing in the Trust’s motion for summary judgment that creates a genuine issuc of material

fact prohibiting the Court from granting Malck’s cross-motion for summary judgment on his
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counterclaim.

DATED this 5th day of May, 2015.

THE FIRM, P.C.

BY: /s/Jay DeVoy
Preston P. Rezaee, Esq.
Nevada Bar No. 10729
Jay DeVoy, Esq., of counsel
Nevada Bar No. 11950
Sarah Chavez, Esq., of counsel
Nevada Bar No. 11935
200 E. Charleston Blvd.
Las Vegas, NV 89104
Attorneys for Defendant/Counterclaimant
SHAHIN SHANE MALEK
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CERTIFICATE OF SERVICE

I hereby certify that one this 5th day of May, 2015, pursuant to NRCP 5(b), I served via the Eighth
Judicial District Court electronic service system and to be placed in the United States Mail, with first
class postage prepaid thereon, and addressed the foregoing OPPOSITION TO PLAINTIFF /
COUNTERCLAIM DEFENDANT’S MOTION FOR SUMMARY JUDGMENT and all

attachments to the following parties:

Howard C. Kim, Esq.

Email: Howard@hkimlaw.com
Diana S. Cline, Esq.

Email: Diana@hkimlaw.com
Jacqueline A. Gilbert, Esq.
Email: Jackie@hkimlaw.com
Attorneys for Plaintiff

Darren Brenner

Email; Darren.brenner@akerman.com
Deb Julien

Email: Debbie.julien@akerman.com
Natalie Winslow

Email; Natalic.winslow(@akerman.com
Attorneys for Bank of America, N.A.

Erica Bennett

Email: E.bennett@kempjones.com

J. Randall Jones

Email: Jrj@kempjones.com

Janct Griffin

Email: janctjamesmichacl@gmail.com

Email: jlgl@kempjones.com

Spencer Gunnerson

Email: S.gunnerson@kempjones.com

Attorneys for Michael Doiron & MacDonald Highlands Realty, LLC

/s/ Jacqueline Martinez
Employce of The Firm, P.C.
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Page 26
A. Yes.

0. Do you know if the City of Henderson's website has

changed at all regarding zoning maps in the last two years?

A. Are you talking about process or actual website
itself?

0. Process of accessing zoning maps through the
website.

A. I don't know for sure.

0. Okay.

A. I don't believe so, but I don't know for sure.

0. You' re not aware of any changes that have
occurred?

A. I am not aware, no.

0. Have you personally been on the Henderson's city

website and accessed zoning maps online?

A. Yes.

0. And you did that also in 2013; is that correct?

A. Yes.

0. If you were to get on the internet right now, how
long would you say it would take you to access a zoning map
of a particular property in the City of Henderson?

A. Maybe five minutes.

0. Would you say that's short end or the long end of
that time?

A, I would say that's probably the long -- the long
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Page 27
end.

0. You could do it quicker than five minutes; is that
correct?

A. I could do it quicker, yes.

0. And if you access the zoning maps on the website,
is it initially like a map of the entire zoning for the
entire City of Henderson?

A. When you go on our interactive website, yes,
that's -- that's the first screen you see is the entire City
of Henderson. You have to zoom into the parcel that you're
looking for.

0. But you can do that with the online function of

the website, zoom in and look at a particular property --

A. Yes, you can.
0. -- 1s that correct?
A. That's correct.

0. We have talked a little bit about the particular
zoning change at issue here, which we identified through
Exhibit B as the zoning change ZCA-06-660018-A15, pertaining
to property adjacent to the Ninth Hole Golf Course at
MacDonald Highlands, correct?

A. Correct.

0. As it pertains to that property specifically, is
it your understanding that that final zoning ordinance

change was ultimately recorded with the recorder's office?
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Page 28
A. Yes.

0. And is that document, to your understanding,
memorialized in Exhibit C and D that are in front of you?

A, Yes, it is.

0. So particularly in this case then, when would the
physical maps pertaining to the zoning change have been
updated?

A. We updated the physical maps on this particular
item on January 24th.

0. What year was that?

A. 2013.

0. After those physical maps were updated, as you
stated previously, the process would have been to send them
to the IT Department, correct?

A. That's correct.

0. Do you know when the website was updated to
incorporate those zoning changes?

A. I do not know.

0. Do you have an approximate timeline as to when
they were updated?

A. Approximately the typical process. Approximately,
one to two weeks.

0. Are you aware if it's ever taken longer than a
month to update the website after physical maps have been

changed?
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A. I am not aware.

0. Do you know if there's anybody at the City of
Henderson who knows the exact date as to which those maps
would have been updated online?

A. I don't know who that would be.

0. As the planning manager of the City of Henderson,
what is the longest amount of time you're aware it has taken
to update zoning changes online once the physical map has
been updated?

A. That's not something I prepared for. I don't
know.

0. But in your personal knowledge as someone who's
worked on zoning changes, do you have an estimate of the
amount of time which is the longest amount of time you
understand it's taken to update those?

A. I —-— I don't. I looked at our typical process. I
thought that's what we were asked to do.

MR. KEMBLE: He just asked in your personal.

THE WITNESS: Okay. Yeah. I'm sorry. I don't.
I don't know.
BY MR. GUNNERSON:

0. So you had mentioned before that it takes one to
two weeks to your understanding, correct?

A. For a map to be -- once we submit it to IT

Department for a map to be online, yes, one to two weeks.
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0. Where did that one to two weeks come from?

A. In talking with our GIS Department, in their
experience, it takes -- 1it's usually faster. But two weeks
is kind of the outside. So I guess that would be the answer
to your question. Two weeks is typically the longest.

Q. So even though you have not found anything that
shows exactly when this particular zoning change was updated
on the maps, in speaking with your GIS experts, they have
indicated that the outside frame as to when this is usually
updated on the website is two weeks; is that correct?

A. That's correct, yes.

0. So if the physical maps were updated on
January 24th, 2013, two weeks following would have been
sometime in mid February 2013, correct?

A. That 's correct.

0. So based upon your discussion with your GIS
experts and your knowledge as the planning manager, these
maps were more than likely available online in March 2013,
correct?

A. Correct.

(Defendants' Exhibit E was marked
for identification.)
BY MR. GUNNERSON:
0. I'm handing you what I've marked as Exhibit E.

What it is is it's a handful of screen shots from the
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0. So it's instantaneous?

A. It is.

0. Thank you.

Now, you had also discussed the hearing process
regarding planning meetings and city council meetings
regarding zoning changes.

Are you aware of instances where people have tried
to communicate directly with the planning department about
zoning changes?

A. Yes.

0. Were there any such communications in the case of
the rezoning for APN:178-28-520-001?

A. I did look at the staff report in the -- in the
back of documentation for that specifically to see who
received notices. And then the process is when we send out
our public hearing notices, we send them out on yellow
cards. And on that yellow card, it goes to whoever is the
owner of that property. And they can write -- there's check
boxes, I support I oppose. We had two of those yellow cards
submitted back to us and both of those were in support.

0. Do you recall receiving any communication opposing
the change to the zoning for this lot?

A. No.

0. Do you recall at any time between January lst and

say July lst, 2013, whether you or anyone at the planning
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department had any communication with Barbara Rosenberg?

A. Not that I'm aware of. I -- I did not.

0. Do you recall if you or anyone at the planning
department for the same time period, between January 1lst,
and July 1lst, 2013, received any communication from David
Rosenberg?

A. Not that I recall, no.

0. And basically the same question. Do you know if
you or anyone at the planning department had any
communication from Fredric Rosenberg from January 1lst to
July 1st, 2013?

A. No.

MR. DEVOY: I have nothing further.
FURTHER EXAMINATION
BY MR. GUNNERSON:
0. I have one followup question.
Again, Spencer Gunnerson.
When the map is available -- you've talked about
it being available up front at the front desk.
Just to confirm, I don't know if we got this in
the record yet.
Once it's at the front desk, it's available to
anyone who walks in and wants to view it, correct?
A. That's correct.

MR. GUNNERSON: I have nothing further.
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Q. What did you speak with your son about
regarding --

A, Just the general mechanics of a
deposition.

Q. Did you speak about any of the
substantive material issues in the litigation?

A, NoO.

MS. CLINE: Can you just give her more
information on what you mean by substantive

material i1ssues?

MR. GUNNERSON: That's fine.

BY MR. GUNNERSON:

Q. Have you gpoken to anyone else besides

your husband or your son?

A. Aside from my lawyers?

Q. Of course. Not including your
lawyers.

A, Not that I can think of.

Q. What do you do for a living?

A. I am a realtor.

Q. How long have you been a realtor?

A. About 25 years.

Q. And is that a realtor in California?

A, Yes.

Q. Do you have a real estate license in

12
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BY MR. GUNNERSON:

Q. Do you own any other homes besides

your home at Via la Cuesta and the subject

property?
A, Yes.
Q. Where else do you own a home?
A. We own Lairmont.
Q. You are talking about 590 Lairmont in

MacDonald Highlands?

A. Yes.

Q. For the purposes of this deposition,
if I just call that the subject property, would
that be sufficient to understand what we are
talking about?

A, Yes.

Q. Other than the subject property and
your property at Via la Cuesta, where else do
you own a home?

A, We own a home in Los Alamitos,
California, we own two condos in Manhattan
Beach, and a house in Hermosa Beach.

MS. CLINE: Just to clarify, you are
asking whether or not the Rosenbergs themselves
or the Rosenberg Trust?

MR. GUNNERSON: That's a great point.

15
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BY MR. GUNNERSON:

Q. Because the Plaintiff in this case is
the trust and yet often times the trust don't do
things, normally people who are parties to the
trust are the ones that do things. I will be
better clarifying it.

At this point, let me differentiate
between the two. The homes and properties you
just told me about, are those homes owned by the
Rosenbergs themselves or by the trust?

A. Some are owned by the trust and some
are just by the Rosenbergs, and I really don't
know which right now.

Q. That's fair.

Of the other properties you informed
me of the Los Alamitos, the Manhattan Beach, and
the Hermosa Beach properties, are any of those
on golf courses?

A. NoO.

Q. When did you first begin looking for
property in Nevadar?

A, We first started thinking about it in
2009.

Q. What was the reason for starting to

think about property purchases in Nevada?

16
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Q. Were you the sole drafter of the
letter?

A, I was the main drafter of the letter.

Q. The second paragraph says, "Based on

the current conditions of the home, the view is
not facing the Las Vegas Strip." What were you
meaning by that?

A. There 1s a head-on Las Vegas Strip
view where you look out your window and bam,
there is the view. This is not a bam,
straight-out Las Vegas Strip view. Thig 1is a
beautiful view of the strip, but it is not in
your face.

Q. When you say the view is not facing
the Las Vegas Strip, it doesn't mean there is
not a view of the Strip, only that it doesn't
directly face the Strip; i1s that correct?

A. Exactly.

Q. You also state in that same sentence,
if you go on, "The home next door is halfway
built (bank owned)," and then it says, "The

piece of land next door will be starting

construction socon." Do you see that?
A. Yes.
Q. That piece of land next door, are you

46
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referring to the Malek property at --
A. Yes.
Q. Let me finish.

Were you referring to the Malek

property at 594 Lairmont Place?

A. Yes.

Q. How did you know the construction
would be starting soon?

A. Well, he had bought the lot. I
assumed that he was going to build on it.

Q. You hadn't spoken to him or anybody
else about construction timing for the Malek
property?

A. No.

Q. You didn't know if he was going to be
flipping the property or sitting on it for a
long time without building, you didn't know what
he was going to do with it, correct, at the time
vou drafted the letter?

A. Correct.

Q. You hadn't spoken to the HOA or the
developer about Malek's plans to develop the
property, correct?

A. Correct.

Q. At this time?

477
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lgrouping on which it was provided.

BY MR. GUNNERSON:

Q. Did you get a chance to look at those?
A. Yes.
Q. Are all of these emails true and

correct copies of emails in which you were
either the sender of the email or the receiver
of the email?

A. It appears so.

Q. If we could go on to the first page --
it appears 1if you go three pages down to what is
on the bottom that says PLTF 3304, it looks 1like
1f you glance at these, this appears to be where

you are trying to find the right contact,

correct?
A. Yes.
Q. And then in fact, while you are in

that process, the email you received at the
bottom of that page from Elana Escobar states,
"Good morning, Lisa -- actually, this isn't an
email to you. It is to you but it is addressed
to Lisa and you are copied on it. "Good
morning, Lisa. This is a Bank of America
property. It is not listed at this time."

Is that what it states?

50
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A. Yes.

Q. On February 21, 2013, it was not
listed, right?

A. Right.

Q. At the top of that page, i1t states
Kelli Barrington is going to be the contact on

the file, correct?

A. Yes.
Q. If you go to the next page, 1t
identifies PLTF 3294 -- actually, that appears

to be similar emails to what we just looked at.
So let's go to the first page, PLTF 3311. 1If
vou look at the email sent by Kelli Barrington,

it states, "At this time, the seller is not

ready to negotiate offers." Do you see that?
A. Yes.
Q. And that they anticipated completion

of their due diligence and marketing
preparations to be completed within the next few
weeks at the latest, correct?

A, Yes.

Q. And she states she will contact you
when they are ready to begin negotiations,
correct?

A, Yes.

51 |

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015

JA_ 1445




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR. GUNNERSON:

Q. T have handed you what has been marked

as Exhibit G. Do you see that?

A. Yes, I do.

Q. Do you know what that 1is?

A. Yes.

Q. Is this a true and correct copy of an

email from Kelli to you and then from you to

Kelli regarding the 590 Lairmont Place property?

A. Yes.

0 Is that a yes?

A. Yes.

Q And it appears in the first email

that -- it appears in the email above from you
to Kelli, it appears you are reaching out to
find out when they are going to start

negotiations; 1is that correct?

A. Yes.

Q. That was on Tuesday, March 5th,
correct?

A Yes.

Q. And then on Exhibit H, 1s this also a

true and correct copy of an email from you to
Kelli Barrington?

A. Yes.
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Q. This is the next day on March 6th,
correct?

A, Yes.

Q. It states here you have been
attempting to contact her, correct?

A, Yes.
Q. You state in your email, "I left three

messages at your office to call me as to the

progress of Lairmont." Do you recall that?
A, Yes.
Q Do you recall leaving those messages?
A. Yes.
Q How often were you leaving messages
with her regarding this property?

A. I was not getting responses and I am
very serious about the property.

Q. And in fact, you stated at the end of
your email, "We would like to take the next step
to acquire the property," correct?

A. Yes.

Q. If you go to Exhibit I, is this also a
true and correct copy of an email from Kelli
Barrington to you from March 7, 2013°?

A, Yes.

Q. And in her email to you, it states,
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"When we talked previously -- this is on the
second line -- I indicated that this process
could take sgeveral weeks," and then is this her
way of telling you don't worry, we are still
working on it, it is just taking time?

A. I don't know what she intended by
saying that.

Q. How did you take that? What did you
take she was telling you with that?

A. I took it as to understand that she
understood that I had sincere interest in the
property and she would get back to me as soon as
I would be able to pursue acquiring the
property.

Q. And then a couple lines down, it says,
"Due to the restrictions in this neighborhood,
vou will need to work with a realtor." Do you
see that? |

A. Yes.

Q. Was this the first time you recall
being informed that you are going to need to
work with a realtor or had you known that prior
to this email, if you recall? If you don't
recall, that's fine.

A. I don't recall -- actually, in the
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parcels, which is what I was calling the bare
lot, which as you can see from Paragraph 17 is
the .34 acre portion that was a part of Goltf
Course 9 which was purchased by Malek. Are we

on the same page?

A, Yes.

0. On Number 18, 1t says, "Situated on
the golf parcel were certain easements." Do you
see that?

A, Yes.

Q. What easements are you claiming were

on the golf parcel?

A. I don't know. I am not an attorney.
Q. So you don't know what this is
referring to when it says there were easements

on the golf parcel?

A. No.
Q. You are a real estate agent, correct?
A. Yes, but I am not an attorney. This

is a legal document.

Q. That 1s okay. You are a real estate
agent, correct?

A, Yes.

Q. And as a real estate agent, you looked

at many title reports?
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A. Yes.

Q. When you look at title reports, do you

look at easements on the title reports?

A. Yes.

Q. You understand what an easement is?
A. I know what an easement is.

Q. Without looking at this then, just me

asking you, are you claiming there are certain
easements on the bare lot or what is referenced
in your complaint as the golf parcel?

A. I don't know what 1s meant here
because I am not a lawyer. I know what an
easement is. I know what it does, but I don't
know what it is claiming here.

Q. Let's get away from the complaint real

quick. I just want to know you personally, do

you have any -- let me phrase this correctly.
Are you aware personally of any
easements on the bare lot?

A. I would assume there is an easement
because it is part of the golf course and can't
be used to build.

Q. You assume there are certain easements
on there. Do you think there is a restriction

for building an easement on that property?
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172
A. It has to do with in terms of Bank of
America, it has to do not with his purchasing it
but their failure to tell us about his
purchasing 1it.
Q. Fair enough. Thank you.

Is there anything else other than

that?
A. There might be. I don't know.
Q. You are unaware of anything else,

because this is your chance to tell me if there
is. Are you aware of anything else?

A, No, not right this minute.

Q. Hopefully, it is before we end the
deposition because we heed to proceed
accordingly.

Let's go to the sixth claim for relief
which is real estate broker's violations of NRS
645. Again, this is an attempt to clarify
because what is stated here is that 1t 1s on the
newer version which I think is fairly identical
to the older one. It states that in Number 104,
do you see that?

A. Yes.

Q. Defendants MacDonald Highlands Realty

and Michael Doiron violated the duties and
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obligations as defined in NRS 645.252 and
additional provisions of NRS 645.

I don't know if you know this or not,
but I have to ask. Do you know what additional
provisions of NRS 645 were violated by the

realty company and Michael Doiron?

A. No, but my attorneys do.

Q. Your attorneys know but you do not?
A. NoO.

Q. So I will have to ask them.

A. Good idea.

Q. You are unaware of any other

provisions sitting here today, correct?

A. Any other provisions?

Q. Let me ask you this: Back to what we
were talking about in 104, you said your
attorneys would know, and I want to make sure I
have your knowledge. You are not aware of any
additional provisions, are you?

A. I don't know what NRS 645 is. I don't
know what 645.252 is. I am not a lawyer.

Q. That is fair enough.

So the answer would be you do not know
what other provigions are violated?

A, That's correct.
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A. T am not a golfer. I don't know.
Q. In fact, 1f you were to view it today,

it appears to be raw desert land; is that

correct?
A. It looks -- yeah, I guess.
Q. You say you are not a golfer. Do you

know if that land is inbounds or out of bounds
for the 9th hole?

A, I don't know.

Q. So if that bare lot was out of bounds
for the hole, then wouldn't you agree that
selling that property to Malek would not be a
sale of the 9th hole because it is out of bounds
of the 9th hole?

A. I don't know what he is going to do
there, so I don't know how it is going to affect
the 9th hole. I don't know what they would say
how they would have to reconfigure it based on
what he was doing, so I don't know. You are
asking me will it purely stay the way it is. I
have no idea.

Q. That i1s not what I am asking.

What I am asking is does the sale of
that desert land which may be outside the

out-of-bounds markers for the hole, will that
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lis pendens on the same property, 594 Lairmont?

A. I don't know about that.

Q. Speaking generally about the lis
pendens, and speaking both the amended original
lis pendens collectively as a 1lis pendens, do
you know why you filed a lis pendens on Malek's
property?

A. I think because of the new piece of
property, to try to stop him from building on
the new piece of property.

Q. You are a real estate agent. You know
what a lis pendens is, correct?

A, Yes.

Q. You know the effect a lis pendens
Could have on a piece of property?

A. Yes.

Q. You filed it for the purposes of
keeping him from constructing on the new
property?

A. We filed it because we felt what he
was doing was illegal.

Q.  And the collateral effect of filing a
lis pendens ig that you believe he could not
build on the property while it was pending?

MS. CLINE: Objection. Calls for
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speculation, form.

MR. DEVOI: I am only asking for her
state of mind at the time she filed --

THE WITNESS: I am not a lawyer.
BY MR. DEVOI:
Q. You were not unhappy that a lis
pendens would have kept him from building on the
property?

A. I would not be unhappy, no.

Q. And you are aware that the lis pendens
was digcharged by the court, right?

A, Yes.

Q. You mentioned earlier that disclosure
1s a big issue, you said you would have lost
your license in California if you had not
disclosed something of this character. Have you
ever had any complaints arising from

circumstances arising after you sold a house to

someone?

A. After I sold a house?

Q. Yes.

A. No.

Q. Are you aware of any clients you had
during the course of your career that had their

property values decline after you sold them the
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REPORTER'S DECLARATION

STATE OF NEVADA )
) SS.
COUNTY OF CLARK )

I, CINDY L. HUEBNER, Certified Court
Reporter No. 806, declare as follows:

That I reported the taking of the deposition
of the witness, BARBARA ROSENBERG, commencing on
December 8, 2014 at the hour of 1:04 p.m.

That prior to being examined, the witness
was by me duly sworn to testify to the truth,
the whole truth, and nothing but the truth.

During the deposition, the deponent was
advised of the opportunity to read and sign the
deposition transcript under Rule 30, the
original signature page is being forwarded to
Diana Cline, Esg. to obtain the deponent's
signature.

That I thereafter transcribed said shorthand
notes into typewriting and that the typewritten
transcript of said deposition is a complete,
true and accurate transcription of said
shorthand notes taken down at said time.

I further declare that I am not a relative
or employee of counsel of any party involved in
said action, nor a relative or employee of the
parties involved in said action, nor a person
financially interested in the action.

Dated at Las Vegas, Nevada this 22nd day of
December, 2014.

. A e
é/"/’ Z ' e %a_tfi‘i—\_,_ ﬁ“‘i?

Cindy L./Hduébner, CCR 806
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MR. DEVOY: I want to object about
misstating former testimony about not finding
anything he liked.

You still have to answer the question.

THE WITNESS: Okay.

BY MS. HANKS:

Q. It's okay. I'll go ahead and repeat. I'm
just kind of summarizing what you said just to make
sure I understood.

My understanding is you had -- you and
your wife had looked for homes in the community,
couldn't really find anything that you cared for or
liked so you thought about building your own home?

A. We decided if we build, we could probably
incorporate all the things that we needed into the
home.

Q. Sure. And at some point, you were talking
to an agent at Blue Heron who was explaining she had
a client that had bought a parcel or a lot in

MacDonald Highlands and was looking to sell it?

A. Yes.

Q. And thought that you might be interested
in it?

A. Yes.

Q. And it's your understanding that's the

Depo International, LLC
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594 Lairmont that you eventually purchased?
A. Yes.
Q. Now, you indicate she also mentioned
something about he was going to buy another parcel
to extend 1it?
MR. DEVOY: Objection. Vague.
You still have to answer.
THE WITNESS: Yes.

BY MS. HANKS:

Q. And what was your understanding of what
other parcel?

A. Well, there was a vacant piece of golf
course in front of the building -- in front of the
other lot. Not the building, I apologize. In front
of the other lot, that was separated from trees from
the actual golf course. It was just vacant land
that was just sitting there.

Q. Okay. And the conversation you had with
her, i1t was her understanding based on her
communications with her client that he was thinking
about purchasing that?

A. Yeah, I think that was her plan -- that
was their plan.

Q. Okay. But at the time, you were talking

to him, he had not owned it, correct?
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year -- January, February the following year.
Q. January, February 20137?
A. Yes.
Q. And what -- when you say the area had to

be rezoned, what was your understanding of what the
area was zoned for at the time before you purchased
it?

MR. DEVOY: Objection. Vague as to what
the area 1is.

You can answer 1f you understand.

THE WITNESS: I think I understand.
You're talking about the golf parcel?
BY MS. HANKS:

Q. Golf parcel.

A. It was called a golf parcel, so I'm
assuming it was as part -- you know, as part of the
golf course.

Q. And when they said they rezoned it, it was
your understanding they were rezoning it to what?

A. To be residential.

Q. Did anyone explain to you -- I know you
understood there was going to be a hearing of some
sort. Did anyone explain to you that notice would
be sent to other lot owners within the community

about the rezoning?
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The Fredric and Barbara Rosenberg Living Trust vs. Bank of America, N.A., et al

REPORTER'S CERTIFICATE
STATE OF NEVADA )
- ) S8
COUNTY OF CLARK )

I, Leah Armendariz, Certified Court
Reporter, do hereby certify:

That I feported the taking of the
deposition of the witness, Shahin Shane Malek,
cbmmencing on Tuesday, January 27, 2015, at
1:02 p.m. That prior to being examined, the witness
was by me duly sworn to testify to the truth.

That I thereafter transcribed my shorthand
notes, and the typewritteﬁ transcript of said
deposition is a complete, true, and accurate
transcription of said shorthand notes.

That a request has been made to review the
transcript. .

i further certify that I am not a relative
or employeé of an attorney or counsel of any party
involved in said action,>nor a relative or employee
of the parties involved, nor a person financially
interested inhthe action./

Dated this 3rd day of February, 2015.

Loal D. Aymiendari

Leah D. Armendariz, RPR, CCR No. 921

Depo International, LL.C
(702) 386-9322 or (800) 982-3299 info@depointernational.com Page 122
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DECL

Preston P. Rezaee, Esq.
Nevada Bar No. 10729

Jay DeVoy, Esq., of counsel
Nevada Bar No. 11950
Sarah Chavez, Esq., of counsel
Nevada Bar No. 11935
THE FIRM, P.C.

200 E. Charleston Blvd.

Las Vegas, NV 89104
Telephone: (702) 222-3476
Facsimile: (702) 252-3476

DISTRICT COURT
CLARK COUNTY, NEVADA

Attorneys for Defendant,
SHAHIN SHANE MALEK
THE FREDERIC AND BARBARA )
ROSENBERG LIVING TRUST, )
)
Plaintiff, )
VS. )
)

BANK OF AMERICA, N.A.; BAC HOME)
LOANS SERVICING, LP, a foreign limited)
partnership, MACDONALD HIGHLANDS)
REALTY, LLC, a Nevada limited liability)
company; MICHAEL DOIRON, an individual;)
SHAHIN SHANE MALEK, an individual;)
PAUL BYKOWSKI, an individual; THE)
FOOTHILLS AT MACDONALD RANCH)
MASTER ASSOCIATION, a Nevada limited)
liability company; THE FOOTHILLS)
PARTNERS, a Nevada limited partnership;)
DOES I through X, inclusive; and ROE)
BUSINESS ENTITY I through XX, inclusive, )

)

Defendants. )
)
)

I, James (“Jay””) DeVoy, am over 18 years of age, and competent to testify about the matters set forth

in this declaration if called to do so at trial.

CASE NO.: A-13-689113-C
DEPT NO.: 1

DECLARATION OF JAY DEVOY IN
SUPPORT OF DEFENDANT SHAHIN
SHANE MALEK’S OPPOSITION TO
PLAINTIFF / COUNTERCLAIM
DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

Hearing Date:  May 19, 2015
Hearing Time: 9:00 am
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1. I am an attorney licensed in the State of Nevada, am of counsel to The Firm P.C., and
represent Defendant and Counterclaimant Shahin Shane Malek in the above-captioned action, and
have personal knowledge of the matters set forth herein on that basis.

2. Attached as Exhibit 1 is a true and correct copy of Shane Malek’s fourth supplemental
initial disclosures, transmitted to counsel for all parties in this case on March 16, 2015.

3. Attached as Exhibit 2 is a true and correct copy of The Fredric and Barbara Rosenberg
Living Trust’s ninth supplemental initial disclosures, transmitted to counsel for all parties in this

action on March 10, 2015,
I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 5, 2015 in Las Vegas, Nevada.
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