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. MASTER DECLARATION OF COYENANTS, CONDITIONS AND RESTRICTIONS
FOR

THE FOOTHILLS AT MACDONALD RANCH

THiS DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS ("Declaration™) is dated as of the 31st day of July, 1997, by The Foothills
Partners, a Nevada limited partnership ("DegJarant™) with refercace to the following facts and
PUNPOSES:

A Peclarant, Richard C. MacDonald, trustee of the 42145 Trust and C/T Neveda
Holding Company, & Nevada corporation, trustze No. LV 868528 and Harry E. Brandise and Ellen
Diane Brandise, hushard and wife as joint tenants, are the owners of approximately 1,180 acres of
real property, located in the City of Henderson (the "City"). Clark County, Nevada (the "County "),
described in Exhibit & (the "Additional Propgities™) and in Exhibit B-1 (the "[nittal Propertics™) and.
together, commonly known as "The Foothills at Mac[onald Ranch” (sometimes referred to hennin
as "Jhe. Foothills™).

. B. The exact phasing of The Foothills and the exact locations of (1) residential
and cornmercial developments, and (2) custom homes and producticn detached and attached hom:s
has not yet been finally determined. In general, however, it is intended that The Foothills be
developed in a manner consistent with Resolution of Intent No. 1628 (formerly 1465) (as now or
hereafter amended from time to time and including any exlensions thereof, the "Master Plan”)
initially approved by the City on December 8, 1992, and thal The Foothills -onstitute a first clais
master development, taking full advantage of the unique location and terrain of The Foothills in the
development of such property, at the same time maintatning the natural beauty of its setting in the
hillsides. There is, however, no guaranty nor obligation that The Foothills will be developed in its
gntirety or in the manner so approved by the City or .istended by Declarant.

C. Declarant (as to Parcel 1 on Exhibit B-1) and Harry E. Brandise and Ellen
Diane Brandise (as to Parcel 2 on Exhibit B-2). as the owners of the Initial Properties, desire 10
establish the Initial Properties and such portions of the Additional Properties as may hereafter be
subjected to this Declaration as a common interest community und:r the provisions of the Nevada
Uniforrn Common Iaterest Ownership Act, NRS 116.010 et seq., (the "Act™). The Imitial Propertivs
and an; Additional Properties hereafier made subject to this Declaration are collectively referred -0
as the "Properties.” The name of the common-interest community is The Foothiils at MacDonaid
Ranch Master Cominunity; the common-intesest community 15 a planned community.

D. By this Declaration, Declarant intends to: (I} impose upon the Initial

Properties mutually beneficial restrictions under a general plan of improvement for the benefit of ¢l

@E owners of real property within the Properties; (2) provide a flexible znd reasonable procedure for the
overall development of the Properties: and (3} establish a method for the administration,

TR 12 82 H
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maintenance, preservation, use and enjoyment of such real property as 1s now or hereafter subjecied
to this Declaration.

b Although Declarant 1s not obligated te do se, Declarant intends 10 add all or
a portion of the Additional Properties to the lien and charpe of this Declaration. There 13 ro
guarantee, however, that such annexation wall oceur. When compietely deseloped. residenual upis
within the Propentics will not exceed 2.000.

F. Declarant has caused to be formed The Foothills at MacDonald Ranch Mast.r
Association, a Nevada nonprofit corporation (the "Assosigunn”). which 1s the master homeowners
asseciation for the overall develepment of the Properties. Each Unit in the Properties shall hexe
appurtenant to it a membership in the Association and each Owner (as defined herein) will b: a
"Member” in the Association.

G The Feothills includes real property that may be developed by Declarant or
others for a privately-owned and operated resort hotel, & golf club. and/or other resort or recreational
faciliies. There is no guaraniee, however, that such uses will be a part of The Foothulls, 1f such uass
are devzloped within The Foothills, ownership of a residence within the Properties will pot entitie
an Owner 1 membership in any prvate golf club or to use any resort or other facilsties.

H. The Association wiil be given fee titie 10 certain private streets within Lhe
Properties as well as landscaping casements 1o certain areas within the Properties or located outs:de
the perimeter wall of the Properties. The easements 1o be owned by the Association on behalf of 1s
Members. upon the corveyance to an Owner of the first Unit (as defined herein) in the Injtial
Properties. are descrnibed in Exhibit C-§.

1. In addition to property owned for the use of its Members. the Association muy
also become the owner, alone or with the owner(s) of zav resort hotel and/or any golf course and/or
other property in The Foothills, of facilities within The Fcothills {the "Muju-Use Fagilities' ).
intenided for the joint use by any or ail oft the Members, resort hotel guests, golf club members, other
residents or occupants of The Footh: s or neighboring properties or their respective, wnants, guests,
wvitees or licensees.

1. Before seling or conveying any interest in the Inittat Propertics, Declarant
desires 1o subject the Units 1n the Initial Properties in accordlance with a common plan to certi:n
covenants. conditions and restrictions for the benefit of Declarant Harry E. Brandise and Ellen Diane
Brand:-e and any and all present and future Owners of the Properties.

NOW. THEREFORE, Declarant and Harry E. Brandise and Ellen Diane Brandi
hereby deciare that the Initial Properties and any additional real property which is hereafter subjected
to this [Declaration by a Supplemental Declaration (as defined herein) shall be held, sold, used and
conveyed subject 10 the followang coverants. conditions, restrictions, servitudes and easements,
which shai! run with the real propenty subjecied to this Declaration and each of which shall also be
deemexl to be and construed as equitable servitudes. Thus Declaration shall be binding on and inure
to the benefit of all parties having any right. title or interest in the Properties or any part thereof, their
heirs. successors, successors-in-title and assigns.

hi
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Articte 1.

DEFINITIONS

Section 1.1. Refined Terms. Terms in this Declaration that are not defined herein and
undefined terms in the exhubits and schedules to this Declaration shall generally be given their
natural, commoniy accepted definitions except as otherwise specified. Capitalized terms are defined
as set forth below. Terms that are not capitahized but are defined in the Act shall have the meaning
given those terms in the Act.

»Additiona] Properties™ means those portions of The Foothills that may in the future be
annexed into the junsdiction of the Association as Properues as set forth in Article 9. Tre
Additonal Propertics presently consist of the real property descnibed 1n Exhibit A~ Inclusion of
property as Additional Properties shall not. under any circumstances. obligate Declarant or the
owner(s) thereof to subject such property to this Declaration. nor shall the exclusion of propery
described on Exhibit A from the Additional Properties bar its Jater annexation 1n accordance with
Article 9.

“Area of Commen Responsibility™ means the Common Elements, together with thoce
areas. if any, which. by the terms of this Declaration. any Supplemental Declaration or othur
applicabie covenants, contract or agreement with any Neighborhood or with the respective owners
or operators of the Reson Properties. becorne the responsibility of the Association.

»Articles of Incorporatign™ or “Articles™ means the Articles of Incorporation of The
Foothills a1 MacDonald Ranch Master Association. as filed with the Nevada Secretary of State

“Assessment” means a Base Assessment. a § ~ectal Assessment or a Specific Assessmernt.

“Assessment, Base™ means assessments levied on all Units subject 10 assessment under
Article 10 for the purpose of funding Common Expenses for txr generas beneft of all Units, as more
particularty described in Sections 10.]1 and 10.2.

“Assessment. Special™ means assessments levied in accordance wath Section 10.5.

“Assessment, Specific™ means assessments levied in accordance with Section 10.6.

“Association”™ means The Foothills at MacDonald Ranch Master Assoctation, a Nevada
non-pru it ¢cooperalive corporation without stock. 118 SuCCeSSGIS OF assigns.

“Board,” or *Board of Directors™ means the board of directors of the Association, selecied
as provided in the Bylaws.

“Building Envelope™ means the maxirum allowable building area on a lot or parcel withn
the Properties. The Building Envelope inciudes both the surface area on a lot or parcel. the air space
above 1t and the subsurface below it
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. “Bylaws™ means the Bylaws of the Associstion in efiect from time o time.

“Commen Elgments™ means all real and personal propeny which the Association now or
hereafter owns or leases or in which the Association otherwise holds possessory or use rights,
including casements, for the common use and enjoyment of all or some of the Owners, The term
includes the Limited Common Llements. Common Elements include or may include: (A) perimeter
walls, () entry monumentation for the Propertivs, (C) entry gates or other entry arcas, () commen
arca landscaping withan private streets and along the owtside of perimeter walls, (E) private strests
within the Properies. (F) bike and jopging, exereise or other pedestrian pathways and trails, and ()
open spaces which may either be landscaped or preserved in their natural state. The initial Comrnen
Flements include the real property described in Exhibit C-1.

“Comunon Expenses™ means the actual and estimated expenses incurred or anticipated 1o
be incwred by the Assoctation for the general benefit of all Owners, including a reasonable reserve,
all as may be found 10 be necessury and appropriate by the Board pursuant to this Declaration, the
Bylaws or the Articles, but shall not include expenses incurred during the Declarant Control Pericd
for initial development, original construction, installation of infrastructure, original capital
improvements or other original construction costs unless approved by members representing a
majority of the total vote of the Association.

“Common fntersst Community™ means that portion of The Foothills, identified as ‘he
"Properties.” subject 10 this Declaration,

“Community-Wide Standard™ means the standard of conduct, maintenance or other activity
generally prevailing throughout the Properties. Such standard may be more specifically determired
by the Board of Directors or the Design Review Committee.

“Corstructipn Activities™ means any construction (new, renovated oy remodeled) activity,
additions, alerations. staking, cleaning, prading, filling, excavations and all other development and
construction 1ype activities. Construction Activitics include extenior alterations, modification of
existing improvements, planting and removal of plants. trees or shrubs, and construction or alteraton
of walls, fences. garapes. pools and spas. patio covers and playground equipment.

“Peclarant™ means The Foothills Partners, a Nevada limited partnership., or any successor,
successar-in-ltle or assign who takes title 1o any portion of the property described on Exhibit A or
Exiubit B-1 for the purnose of development and/or sale and who 1s designated as the Declarant in
a recor led mstrument executed by the immediately preceding Declarant. If there is ever more than
onie De.larant. the nghts and privileges of the Declarant shall 'be exercised by the Person designared
from .me to time by all the Beclarants in a written mnstrument recorded in the Official Records of
the Courty Recorder. etherwise by those Persons owning two-thirds of the potential Units which
may then be made subject to this i)eclaration.

“Deglarant Control Period™ means the period of time: dunng which the Declarant is entitled
%B tg appoint a majority of the members of the Board of Directors, as provided in Section 15.8(a).
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*Default Ratg™ means a per annum rate equal to four percent (4%;) above the “reference rate”
as announced from time 1o tisse by Bank of Amenca National Trust and Savings Association (or,
if Bank of Amenca ceases to publicly announce such reference rate, the highest of the “prime raes”
as set forthin The Wull Street Journal), but not to exceed the maximum interest rate permitted y
law.

“Delegare™ means a representative selecied. in accordance with the Bylaws, by the Members
within ¢ne or more Mwighborhoods 1o be responsible for casting all votes attributable to the Units
within such Newghborhood(s) on all matters requinag a vote of the Members (except as otherwsse
specifically provided in this Declaration and in the Bylaws). The term "Delegate™ shall include an
alternanve Delegates acting in the absence of the Delegate.

“Developmental Bights™ means any rights or combination of nights reserved by Declart
hereunder or purseant to a Supplemental Declaration to (1) add real estate to the Common Interest
Community tincluding the nght of Declarant (o add all or any portion of the Additional Propert:es
o the Common [nterest Community as set forth in Article 9), (ti} create Units, Common Elemeins
or Limited Common Elements within the Coramon Interest Community, (iii) subdivide Units or
convert Units into Common Elements. (iv) withdraw land from the Common [nterest Community
or {v) exercise any other nght or benelit now or hereafter constituting a "developmental nght™ uncler
the Act.

“Director” means a member of the Board of Directors.

~CGolf Club™ mcans any portion of the Resort Properties operated or used as a private
membership golf ¢lub or golf course and-or related amenities and factiities.

“Governing Documents™ means this Declaration, any Supplemental Declaration, the Plais.
the Bylaws and the Rules. all a5 they be amended from time to time. Any exhibit, schedule or
cerufication accompanying a Governing Document is a part of that Goveming Document.

*Limit¢d Common Elements™ means a portion of the Common Elements which (he
Associatton now or hereafter owns. leases or otherwise holds possessory or use rights in for 1he
exclusive use or primary benefit of one or more. but less than all. Neighborhoods, as mewve
particularly described in Section 2.3. The imtial Limited Common Elements are described in Exhibn
G2

“Master Plan™ means the Master Plan as defined in Recital A, Inclusion of property on the
Master Plan shall not, under any circumstances. obligate Declarant to subject such property to this
Declaration. nor shall the exclusion of property desenbed on Eixhibit A from the Master Plan bar its
later annexation in accordance with Article 9.

“Member™ means a Person entitied to membership in the Association. A “Member in Geod
Standing” means a Member whose voung rights have not been suspended int accordance with
Section 4 4.
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“Mortpage™ means an interest in real estate or personal property, created by contract or
conveyance, which secures payment or performance of an obligation. The term includes a licn
created by a mortgage, deed of trust, trust deed, security deed, contract for deed, land sales contract,
lease intended as security. assignment of lease or rents intended as security, security agreemen,
piedge of an ownership intcrest in the Association. and any other consensual lien or title retention
contract intended as security for an obligauon.

“Mortgapgee” means the secured party under a Morlgage.
“Mortgagor™ means the debtor under a Mortgage.

“Multi-Use Facilities” includes those Common Elements, if any, descnibed in Exhibit €-3
the use of which is authorized by Members of the Association as well as members, guests, customers
and/or other invitees of the Goif Club andior the Resort or such other Persons as may be specifiad
in a Supplemental Declaration.

“Neighborhoed™ means each separately dev¢loped residential area within the Properties in
which the Owners may have common interests other than those common to all Members of the
Association and which s established pursuant o Section 3.4. A Neighborhood may be represented
by a2 Neighborhood Association or Neighborhood Committee. For example, and by way of
illustration and not limitation: (1) each townlkwome or condominium development, custom lot
development or single-family detached housing development may constitute a sepamte
Neighborhoad. or (2) a Neighborhood may be comprised of more than one housing tvpe with other
fearures in common. In addition. a parcel of land intended for development as any of the above skall
constitute 2 Neighborhood. subject 1o division into more than one Neighborhood upon development.

“Neighbortiood Assessments” means assessments levied against the Units in a particular
weighborhood 10 fund Neighborhood Expenses. as more panticularly described in Sections 10.1 and
10.3.

“Neigtborhood Association™ means an owners association having concurrent jurisdiction
with the Association over a Neighborhood.

“Neighborhood Comeittee™ means a committee or other group (other than a Neighborhood
Assok #13on) representing all Owners within a Neihborkooid and which is approved by Declarant
or the Association :n accordance with the Bylaws.

“Neighborheod Expenses™ means the actual and estimated expenses incurred or anticipaied
to be incurmed by the Association tor the benefit of Owners within a particular Neighborhood. which
may include a reasonable resene for capital repairs and replacements.

“Nozice angd Hearing™ means the night of an Ownerio receive notice of an action proposed
to be taken by or on behalt of the Association, and the right to be heard thereon. The procedures ‘or
~ouce and Hearsng are set forth in the Bylaws.
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“Owper™ means one of more Persens who hotd the record title to a Unit. including Declarant
and a Participating Builder but excluding in all cases a Person holding an interest merely as securi'y
for the performance of an obligation. If a Unit 13 sold under a recorded contract of sale, and the
contract specifically so provides, the purchaser (rather than the fee owner) will be considered tae
Owner.

“Participating Builder™ means a Person who purchises one or more Units for the purpose
of constructing improvements thereon for later sale io consumers or whe purchases parcels of land
within the Properties for further subdivision, development and/or resale in the ordinary course of
sech Person's business: provided. however. that the term “Participating Builder™ shall not inclile
Declarant or its successors.

“Perimeter Strip™ means a five-foot strip located wathin the Resont Properties consisting
of the arca between the perimeter of the Resort Properties abutting the Common Elements or a Unit
and a distance of five feet from the boundary of the applicable Common Elements or Unit.

“Person” means a natural person, a corporation, a partnership. joint venture, a limited
hability company, an association. a trustee, government entity or any other entity.

“Plat™ means a recorded final subdivision map of the real property constituting all a1 a
portion of the Common Interest Community. as required by NRS Chapter 278, as such plat may e
amended from time to time. and includes the map{s) referred to in Exhibit B-1.

“Resart” means any portion of the Resort Properties operated or used as a resort hotel,
and/or related amenities and facilitics and/or other resort or recreational amenities or facilities.

“Resort Properties” means all or any portion of the real property described in Exhibit Ir-1
or such other real property in The Foothills as may, from time to time. be designated on the Masier
Plan as (i) golf course property or developed as a Golf Club in accordance with City zoning and land
use ordinances and’vr {it) as the hotel or resort property or developed as a Resort in accordance with
City zoning and land use ordinances.

“Rufes” means the Rules and regulations of the Association adopted from time 10 time dy
the Association in accordance with this Declaration and the Bvlaws as suck Rules and regulaticns
may be amended from time to time.

“Special Declayrant Rights™ means rights reserved for the benefit of Declarant under Article
15 and such other special declarunt rights as may be provided for in the Act.

“Supplementa] Declapation™ means an amendment or supplement to this Declaration fi'ed
pursuant to Article 9 which subjects additional property to this Declaration and/or imposes, expressly
or by reference, additional restrictions and obligations on the land described therein. The teim shall
also refer to an instrument filed by Declarant pursuant 1o Section 3.4(b) designating Voting Groups.

“Upit™ means a portion of the Properties. whether improved or unitnproved, that may be
independently owned aad conveyed and which is intended for development, use and occupancy as
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' an attached or detached residence tor a single family. The terrn means the Jand, if any, which is pint

of the Unit as well as any improvements thereon. The term shall include within its meaning, by way
of rlustration but not linutation, condominium uaits, tewnhouse units, cluster homes, patio or z¢o
lot line homes, and single-famly detached houses on separately platied Jots, as well as vacant land
intended for development as such, but shall not include Cornmon Elements, common property of a1y
Neighborhood Association or property dedicated to the public. In the case of a condominivm
building or other structure containing multiple dwellings, cach dwelling shatl be deemed 1o be a
separate Lomi.

I the case of a parcel of vacant land or land on which improvements are under
construction. the parcel shall be deemed to conlain the number of Units designated for residentia)
use for such parce! on the Master Plan or the site plan approved by Declaramt, whichever is more
recent, unii} such wme as, in the case of single family housing. a Plat is filed of record on all o: a
portion of the parcel or. 1 the case of a condorninium, ownhome or other multifamily housing. a
certificate of occupancy is issued for the building. Thereafter, the pontion encompassed by such Plat
or certtficate of occupency shall constitute a separate Uit or Units as determined above and the
number of Units on the remaining land, tf any, shall continue 10 be determined in accordance with

this paragraph.

“Unit Charges™ means the sum of the following amounts levied or charged against a Uit
or that Unit's Qwner: (a) Base Assessments, Neighborhood Assessments, Special Assessments znd
Specific Assessments: (b) payments, fees or charges for the use, rental or operation of the Common
. Elements and for services provided 1o an Ovner: (c) charges for late payment of assessments,
including interest at the Default Rate, reasonable late charges and costs of enforcement and
collection twhether or a0t sult is brought). including all costs incident to the enforcement of the
Association’s lien nghts and remedies: (d) reasonable fines for violations of the Govemning
Documents; (¢) charges tor the preparation and recordation of amendments 10 the Declaration, resale
certificates required by NRS 116.4109 or statements of unpaid assessments; and (f) any other
payments. fees or charges required or authonized to be charged against a Unut or that Unit’s Owner
pursuant 10 this De.laration or the Act, including, in the case of a Unit Charge consisting o7 a
pavment made by or expense wcurred by the Association, inlerest on such payment or expense at
the Default Rate from the date such paviment ot expense is made or incurred by the Association to
the date the Assocaiion is repaid the full amount of the payment or expense.

“Yoting Group™ means Members who vote on a common slate far election of directors to
the Board of Directars of the Association, as more particuiarly described in Section 3.4(b) or. if "he
contex o ndwates, the group of Members whose Units are represented thereby,

Sectior 1.2, (ther Definitions. The following rerms are defined elsewhere in this

Declaration:
Defined Term Section Reference
“Act” Recital C
@B “Affected Owners” Section 5.5()
“Alleged Petect” Secuon 16.1{(a)
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“City” Kecital A
“Claimant™ Section 16.1{a)
*County™ Recital A

*Declarant’s Agents”

“Declarant’s Improvements”™

Section 16.1(a)

Section 16.1

“Design Guidelines™ Seetion 11.3(a)
“DRC" Section 11.2(a)
“Eligible Holder™ Section 14.1
“The Foothills™ Recital A
“Initial Properties™ Recital A
“Leasing” Section 12.23
“MC” Section 11.2(b)
*Notice of Alleged Defect™ Section 16.1{b)
“Party Improvements™ Section 5.5(a)
“Private Facilities™ Section 2.4
“Properties™ Recita: C

a=

v .

-~

]

220,014

Section 1.3. Niscellancous Terms. Unless the context otherwise requires a diffenint
interpretation, the term “herein” and "hereof” refers to this Declaration (and the exhibits and
schedules) as a whole and not to any specific provision. The tem “or” is disjunctive; the term "and”
is conjunctive. The term "shall” is mandatory, the term “may" is permissive (i.¢., "may, bui is not
obligated 10™). A pronoun in the masculine, feminine or neuter gender includes all other genders.
The term "including” is by way of example and not limitation. Defined terms may be used in rhe
singular or plural, and shall include singular ard plural if the context permits such an interpretation.

Section 1.4. Nevada Revised Statutes and OQrher Laws. Refercnces to the Act or any
specific provision of Nevada Revised Statutes (“NRS"™) or any other provision of federal, state or

local law includes any successor statute(s) or faw(s).

Article 2.
PROPERTY RIGHTS IN COMMON ELEMENTS

Section 2.1. Common Elements. Zvery Cwner shall have a right and nonexclusive
easement of use, access and enjoyment in and to the Common Elements, subject to:

()  This Declaration and any other applicable covenants, as they may be amencled
from time to ime, and subject 1o any restrictions or hmnitations contained in the deed conveying such
property to the Associztion or the agreement creating the Association’s rights therein.
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(b T'he nght of the Board 1o adopt Rules regulating the use and enjoyment of 1he
Common Elements, including rules hmiting the number of guests who may use the Common
Elements.

19! The right of the Board te suspend the right of an Owner 10 use the Common
Elements (1) for any period during which any charge against such Owner's Unit temains delinquent,
and (11} afler Nouce and Hearing, for a period not to exceed thirty (30} days for a single violation or
for a longer period in the case of any continuing wviolation, of the Goveming Documerts.
Notwithstanding the {oregomng, the Board may not prohibit an Owner from using any vehicular or
pedestrian ingress or cgress to go 1o or from that Qwner’s Unit or from using any parking assigned
to a Unit.

tdr  The nght of the Association, acting through the Board. to dedicate or transer
all or any part of the Commen Elements pursuant to Section 4.8.

(e) The nght of the Board to impose reasonable membership requirements and
charge reasonable membership, admission or other fees for the use of any facility situated upon the
Common Elements. inciuding any Multi-Use Facilities.

() The nght of the Association, acting through the Board, to mortgage, pledge
or hypothecaie any or all of 1ts real or personal property as security for money borrowed or debts
incurred, subjcct to the approval requirements set forth in Section 14.2.

{gy  The nghts of certain Owners to the exclusive use of those portions of “he
Common Elemenis designated [Limited Common Elements, as more particularly described in Secton
2.3

thy Fhe Specaial Declarant Rights. including the right of Declarant znd
Participating Builders 10 use Common Elements for sales. development and related activities, snd
the right of Declarant to transfer such nghts 1¢ others.

(i} The obligation of the Associaton 10 allow authonzed non-Owners to use any
Multi-Use Faciliies. Such use shall be subject to the Rules, which. except for any requirement that
non-Owners pay reasonable use foes, shall not disgriminate between Owner and non-Owner users
of the Muhi-1'sc Facilities.

) The nght. for a five minute period comrencing on the departure of any golf
ball from any property within the Resort Properties developed as a golf course or driving range. of
the owner of such property and all players and guests at the Ciolf Club to enter upon the Comman
Elements to scarch for and recover errant golf balls. This provision should not be interpreted to
allow such owner or ans of such players or guests to enter a Emit.

%) The nght ot the owners and/or operators of the Resort Properties, and of their
respective employees and contractors 10 enter upon the Common Elements for the purpose of
matntaining and repairing water and imgation lines and p:pes which are located in or originate from
the Resort Properties and are used in connection with the umigation or sprinkling of the Resont
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Properties or Resort Properties landscaping or landscaping on the Common Elements.  This
provision should not be mterpreted o allow such owner(s) andfor operators and their respective
employees and contraciors 10 enter a Unit

(1 Lhe right of the Association, acting through the Board, and the owners and or
operaters of the Resort Properties W stage golt ournaments and other special events and promotions
and, in connection therewith authorize temporry use of the Common Elements,

Section 2.2, Delegation of Use, An (Owner may delegate, in accordance with the Bylavss,
1ts right of enjoy ment to the Common Elements and facilities thereon to the members of that Qwncr's
farmily, the Owner's tenants or contract purchasers who reside in that Owner's Unit;, provided,
however, that it an Owner delegates such right of enjoyment to tenants or contract purchasers,
neither the Owner nor the Owner's family shall be entitled 10 use such facilities by reason of
ownership of ihat Unig during the pened of delegation. (Guests of an Owner may vse such faciliues
only in accordance with the Rules, which may limit the number of guests who may use such facilit.es
and limit the use of the Common Elements to one co-Owner and that co-Owner's immediate family
with respect to any L it in co-ownership.

Section 2.3.  Limited Common Elements. Certain portions of the Commen Elements may
be designated as L.imited Commeon Elements and reserved for the exclusive use or primary bencfit
of Gwners and occupants of particular Units or Owners and oceupants of Units within one or more
particular Neighborhoads. By way of illustration and not limitation, Limited Common Elements
may include entry features, recreational taciliues, landscaped medians and cul-de-sacs and other
portions of the Commoen Elements within particular Neighborhoods.,  All costs associated with
matntenance, repar. replacement and insurance of Limited £ommon Elements reserved for the
exclusive use or primary benetit of one or more Neighborhoods shall be assessed as a Neighborhood
Assessment agatnst the Owners of Units in thase Neighborhoods to which the Limited Common
Elements are assipned.

injually, any Linnted Common Flements shall be designated as such and ihe
exclusive use thereol shail be assigned in the deed by which Deciaramt conveys the Common
Elements to the Association or on the Plat relating to such Common Elements; provided, any such
assignment shall not preclude Declarant from later assigning use of the same Limited Common
Elements to addiuonai Units andéer Neighborhoods so fong as Declarant has a night to subizct
additio al property to this Declaration pursuant 1o Section 9.1, Thereafter, applicable portion: of
the Cot.:mon Elements may be assigned as Limited Commeon Elements to one or more particular
Neighborhoods and Limited Corimon Elements may be reassigned upon the vote of Membars
representing a majority of the total votes in the Assoctation, including a majority of the votes within
the Neighborhoodés) to which the Limited Common Elemenis are to be assigned. As long as
Declarant owns any preperty described on Expibit A or Exhibit B-1 for development and/or sale, uny

such assignment or reassignment shall also require the consent of Declarant.

The Association may, upon approval of a majority of the members of he
Newhtorhood Committee or Board of Directors of the Neighborhood Association for the
Neightorhoodts) o which ¢ertain Limited Common Elements are assigned. permit Cwners of Uruts
in other Neighberhoods to use all or a poriion of such Limited Common Elements upon payment of
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reasonable wser fees, winch tees shall be used 1o otbset the Neighborhood Fxpenses atinbutable to
sieeh Limited Common Flenwents

Section 2.4 wo Ripht to Use Golf Club or Resort Facilities. EACH OWNLER
ACKNOWLEDGES THAT, IF A GOLF COURSE OR A RESORT IS CONSTRUCTED AS
A PART OF THE FOOTHILLS, THE PURCHASE OF A UNIT BY AN OWNER DOES NOT
CONFER UTON AN OWNER THE RIGHT TO USE THE GOLF COURSE, THE RESORT
ORANY OTHER FACILITIES ON THE RESORT PROPERTIES (COLLECTIVELY, THE
"PRIVATE FACHLTIES™). IN ORDER TO USE THE PRIVATE FACILITIES, EAt H
OWNER WILL BF REQUIRED TO PAY SUCH FELIS AND TO SATISFY SUCH OTHI R
CONDITIONS AS MAY BE IN EFFECT FROM TIME TO TIME WITH RESPECT 10
THE USE OF THE PRIVATE FACILITIES.

Aaticle 3.
ALLOCATED INTERESTS, MEMBERSHIP AND VOTING RIGHTS

Section 3.1, Allecation of Interests. Fach Unit in the Common Interest Community shall
(1) bear a share of the hubihity for Common Exgrenses as set forth 1 Section 10.2 and (i) be entired
to the »oting rights sct torth in Section 3.3, The same formulas are to be used in reallocating
interests i Units are added o the Common Interest Community. The effective date for assigning
the allocated Interests 1w Units created atier the date hereof shall be the date on which a
Supplementai Declaration annexing those Units inte the Common Interest Community 1s record ed
in the official records of the County recorder.

Section 3.2, Membership interests. Eyvery Owner shal) be deermned 10 have a membership
in the Association

o Oner. whether one or more Persons, shall have more than one membership per
Unit owned. W a Unit as owned b more than one Person, 2l co-Owners shall be entitled to the
pavileges of membersiip. subject to the restrictions on voung set forth elsewhere in this Declaration
and in he Bylaws and all such co-Omners shall be joimily and severally obligated to perform the
responstbilities of Owners hercunder. The membership nghts and privileges of an Owner who (s a
natural persen may be exercised by the Member or the Member's spouse.

Section 3.3, Voting. bach Member shall be entitied to one egual vote for cach Uni
which he Member holds the regquired interest under Section 3.2 there shall be only one vote per
Unit. U nless otherwise specified in this Deglaraton or the Bylaws, the vote for each Unit shall be
exercised by the Delegate represe iting the Neighborhood ot which the Unit is a part. The Delegite
may cast all suvh voler ax the Delegate, inits diseretion, deems appropriate.

In any situation where o Member is enntled personally w exercise the vote for that
Member's Unitand there s tnore than one Owner of a particular Unit, the vote for such Unig shall
be exercised as such co-Owners determine among themscelves and advise the Secretary of he
Association n writing prior to any mecnng. In the absence of such advice. the Unit's vote shall e
suspended if more than ene Person seeks to exercise it
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Section 3.4, Neighberhoods and Voting Groups.

fa)  Neighborheods, Every Unit will be located within a Neighborhood. The
Uimts within a particular Newgitborhood may be subject 10 additional covenants and/or the Owners
may all be members of a Neighborhood Association in addition to the Association. However, a
Neighborhood Association shall not be required except as required by law. Any Neighborhood
which does not have a Neighborhood Association shall clect a Neighborhood Commitiee, as
desenbed in the Bylaws, to represent the interests of Owners in such Neighborhood.

Each Neighborhood may require that the Association provide a higher level of service
or special services for the benefit of Units in that Neighborhood upon the affirmative vote, writ.en
consent of a combination thereof, of w majonity of Owners within the Neighborhood. In such event,
the Association shall provide the requested services. The cost of such services shall be assessed
against the Units within that Neighborhood as a Neighborhood Assessment under Section 103

Each Neighborhood Association or Neighborhood Committee shall be represen:ed
by a Delegate dor that Neighborhood. who shall cast all votes attributable 1o Units in 1he
Neighborhood on all Association matiers requiring a membership vote, unless otherwise specificd
in this Declaration or the Bylaws. Delegates shall be selected in accordance with the Bylaws.

The Delegate of a Nerghborhood may be removed, with or without cause, by a vowe
or written consent, or combination thereof, of a majonty of the Owners in the Neighborhood, unless
a Neighborhood Declaration provides otherwase.

Exhitat BB-2 w this Declaration, and each Supplemental Declaration filed to subjoct
additional property to this [Declaration, shall tmitially assign the property described therein to a
specific Newghburhood by name, which Neighborhood may be then existing or newly creat:d.
Declarant may umlaterally amend this Declaration or any Supplemental Declaration from time w0
time to redesignite Neighborhood boundaries.  Thereafter, two or more Neighborhoods shall ot
b combincd witheut the consemt of Owners of a majority ot the Units in the affecied
~eighborhood:s.

The Ouwner(s) of a majority of the total number of Units within any Neighborhood
may at any time petition the Board of Direciors 1o divide the property compnising the Neighborhrod
into tw > or mone Neighborhoods. Such petition shall be in writing and shali include a plat or sur.ey
of the ¢.atire parcel which indicates the boundaries of the proposed Neighborhood(s) or otherw ise
identifies the Units 1o be includc 4 within the proposed Neighborbood(s). Such petition shal] be
granted upon the tiling of ail required documents with the Board unless the Board of Directors deries
such application in writing within thiny (30) days of its recerpt thereof. The Board may deny an
application onky upon determination that there 1s no reasonable basis for disinguishing between the
areas proposed to be divided into separate Neighborhoods. Al applications and copies of any
demals shall be filed with the books and records of the Association and shall be maintained as eng
as this Declaration is i eflect,

(b} Voting Groups. A Voung Group covers a larger number of Units than a
Netghberhood Comnutiee o Neighborheod Association, and is imtended to promote representation
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on the Board of Directors for vanous groups having dissimilar imerests and 1o avoid a situation .n
which Members represeting similar Netghborhouods are able, due to the number of Units in such
Neighborhoods, to ¢lect the entire Board of Ditectors, thereby excluding representation of others.
The establishment of more thur one Voting Group is not required by this Declaration, and in the
absence of the establishment of more than one Voting CGroup, all Units shall belong to one and the
same Voting Group. Lach Voung Group shall ee entitled to elect the number of Directors specified
in the Supplemental Declaration providing tor the creation of Voting Groups. Any other memburs
of the Board of Directors shall be elected at farge by alt Members without regard 1o Voting Groups.

Exhitat B3-2 1 thes Declaration and cach Supplemental Declaration filed to subject additional
property to this Decluration may nitially assign the property described theiein 1o a specific Voting
Group by name, which Voting CGroup may be then existing or newly created therealter .

Declaram may establish Voung Groups not later than the date of expiration of he
Declarant Control Period by filing with the Association and in the official records of the County
recorder a Supplemental Declaration idenutying each Voting Group and designating the Units within
cach group. Such designution may be amended from time to time by Declarant, acting alone, at zny
timé: pnor to the expiraton of the Declarant Control Period. Thereafler Voting Groups may only e
established upon the vole of a majority of the Members.  Until such time as Voting Groups ave
established by Declasant or, 1 Declarant or the Association fails o establish Voting Groups, atl Usits
shall be assipned 1o the same Voting Group.

Section 3.5.  Ripht to Notice and Hearing. Whenever the Governing Documents require
that an action be wken after "Notice and Hearing,” the following procedure shall be observed (in the
absence of any more specific requirements set forth in the Bylaws): The party proposing 1o take the
aetion (e.g.. the Bourd of Directors. a committee, an officer. a property manager, ete.) shall give
writien rotice of the proposed action te (1) all Owners or occupants of Units whose interest woud
be signiticantdy afivcred by the proposed action or, (it) in the case of violations of the Governirg
Documents. the alleged violaor, The notice shall include a general statement of the proposed act.on
and the date. time and place of the heaning and any specific matters required by this Declaration, the
Bylaws or by faw. Al the hearing, the affecied person shall have the right, personally or by a
representative. o give testimony orally, in writing ot both (as specified in the notice), subject to
reasonable rules of procedure established by the party conducting the meeting to assure a prompt ard
orderly resolution of the issues. Any evidence shall be duly considered, but is not binding in mak: ng
the decision.  The affected person shall be nosified of the decision in the same manner in which
notice « . the mevting was given.

Section 3.6.  Appeals. Any Person having a right to Notice and Hearing shall have the
right 10 appeal 1o the Board of Directors from a decision of persons other than the Board of Directors
by filing a written notice of appeat with the Board of Directors within 10 davs afler being notified
of the decision. The Buoard of Directors shall ¢onduct a hearing within 60 days, ziving the same
notice and observing, the sume procedures as were required for the onginal heanng.

Section 3.7.  Right to Notice and Comment. Before the Board of Directors amends the
Bylaws or the Rules, whenever the Governing Documents require that an action be taken atter
"Notice and Commient” and at any other time the Board of Directors determines, tire Owners hove
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the nght to recene netce of the proposed action and the right W comment orally or in wniting:,
watice of the proposed action either shall be piven w cach Owner in writing, deltivered personally
or by mail to all Owners at such address as appears in the records of the Association, or it shall be
published 1 a newsietier of similar publication which is routinely circulated to all Owners. Tte
notice shall be piven zot bess than 10 nor more than 60 days before the proposed action is o be
taken. [t shall invite vomment to the Board of [hrectors orally or :n wniting before the scheduled
time of the mecuny.

Section 3.8.  Notice of Membership. Any person, on becoming a Member, will furm sh
the Secretary of the Asseciation with a photocopy or centified copy of the recorded instrument or
such other evidence as may be specified by the Board under the Bylaws or the Rules, vesting ibe
person with interest required to make him or her a Member. At the same time, the Member wil
provide the Association with the single name and address to which the Association will send any
notices given pursuant to the Governing [ocuments. The Member will state in such notice the
voting wnterest in the Asseciation to which the Member believes he or she is entitled and the basis
for that determination. In the event of any chanpe in the facts reported in the original written notic=,
including any change of ownership. the Member will give a new written notice to the Association
containing all of the information required to be covered in the original notice. The Association vAll
keep and presene the most recent written notice reccived by the Association with respect 10 each
Member.

Section 3.9, Owners and Association’s Addresses for Notice. All Owners of each Unit
shall have one and the same registered mailing address 10 be used by the Association or othar
Owners for notices. demands. and all other communications regarding Association matters. The
Owrter or Owners of a L'nat shall furmnish such registered address to the Secretary of the Association
within fve davs atter transfer of title to the Unit to such Owner or Owners. Such registration skall
be in wnitten form ard signed by all of the Owners of the Unit or by such persons as are authorized
by law to represem the interests of all Owners of the Uinit.

If ne address 15 registered or it all of the Owners cannot agree, then the address of the Unit
shall be deemed their registered address unttl another registered address is furnisked as requiied
urtder {2is Section.

} the address of the Unit 1s the regisiered address of the Owners, thes any notice shall be
deemed duly given if detivered to any person occupying the Unit or sent to the Lnit by any otaer
means peciticd tor a particular notice in any of the Governing Documents, or, if the Unit s
unoccupied. if the notice is held and available for the Owners at the principal office of the
Assochition. All notices and demands intended to be served upon the Board of Directors shall be
sent 1o the address of the Assoctation or such other address as the Board may designate from tinie
to time by a notice delivered to all Owners 1 accordance with thas Section.

Unless applicable provisions of this [kclaration or the Act expressly require otherwise, all
notices given under this Declaration shall be sent by personal delivery, which shall be effective upon
receipt, by overmight courier service. which shall be effective one business day following timaiy
deposit with a courier senvace: or repular, registered or certified mail, postage prepaid, which shadl
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Article 4.

RIGITLS AND OBLIGATIONS QF THE ASSOCIATION

Section 4.1.  Common Elements. The Assocration, subject to the nights of the Owners st
forth in this Declaration, shall be responsible for the exclusive management and control of :he
Common Elements and all improvements thereon (including fumishings, equipment and commoen
landscaped areas}h. wd shall keep them in good, clean, aitractive and sanitary condition and geed
order nd repair. pursvant to the terms and conditions hereof and consistent with che
Comm ity -Wide Standard.

Section 4.2,  Persvnal Property and Real Property for Common Use. The Associat:on
may ac--uire, hold znd dispose of tangible and inangible personal property and real propeity.
Declarent may convey 1o the Assodation improved or unimproved real cstate focated within she
propertic s described in Exbiba.a or Exhibit B: | personal property and leasehold and other property
interests. Upon convenance or dedication by Declarant to the Association, such property shali be
accepted by the Association and thereafier shall be maimained by the Association at its expense Hor
the benefit of its Members, subject to any restrictions or fimitations set forth in the deed of
conveyance. [ecluant shall convey the initial Common Elements 1o the Association prior 1o the
conveyance of a Unit o any Person other than a Participating Builder.

section 4.3, Rules and Regulations  The Association may make and enforce reasonabie
rules and regulations goserming the use of the Propertics or for other purposes as otherwise provided
in this Declaration or the Bylaws (the "Rules”™). which rules and regulations shall be consistent with
the rights and duties established by this Declaration. Such regulations and use restrictions shall be
binding upon all Owners. occupants, invitees and licensees, if any, until and unless overruled,
canceled or moditied in a regular or special meeting of the Assoctation by the vote of Members
representing a ngjority of the total votes in the Associalion and by the Declarant during the
Declarant Control Period. The Rules shall be uniforraly enfarced.

Section 4.4 Enforcen:ent. The Association shall be autherized to impose sanctions for
violations of the Guoverning Documents.  Sanctions may include, after Notice and Hearing,
reasonable monctary tines and suspension of the right to voie and 0 use any Common Elements
{other than necessan soeess and parking) or Multi-Use Facilites. In addition. the Association,
through: the Board, shadi have the nght 1o exercise self-help to cure violations, and shall be entitled
to suspend am senoces provided by the Association to any Ovmer or such Owner's Unit in the event
that su 1 Crwner 1s mote than thirty (30) davs delinquent in paving any assessment or other cha-ge
due 10 the Associztion. Any person authorized by the Board of Directors shall have the night of
access 1o all portions of the Propertics for the purpose of performing emergency repairs or to do other
work reasonably necessary for the proper maintenance of the Common Elements, provided that a
request for entny mto a Uit is made in advance and that any entry is at a time reasonably convenient
to the attected Owner. In case of an emergepcy, no request or notice is required and the right of
entry shall be immediate. and with as much force as is reasopably necessary to gain entrance.
whether or not the Cwrer 15 present at the time. The Board shall have the power to seek relief in any
court for viclanens of the Governing Documents or to abate nuisances.
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Section 4.5, Rights, Puwers und Privileges. The Association may exercise any other right
or pnvilege given w1 expressly by this Declarauon, the Bylaws or the Articles as well as all rights,
powers and privileges given 1o associanons under the Act and all rights, powers and privileges given
to a corporation organizsd under Chapier 82 of NRS. The Association may also exercise every other
nght or privilege reasonably imnlied from the existence of any right or privilege given to it herein
of reasonably necessary o etlfectuate any such right or privilege. Without limiting the foregoing, the
Associaion may asstgn 1ts Tuture income, including its night to receive Common Experse
assessments, upen the atfirmative vote, at a meeting called for that purpose, of a majority of the
Members and of Declarant. so long as it owns any land subject to this Declaration, and with the
Eligible Morgagee consent described in Article 14

Section 4.6.  Governmental Interests. For so long as Declarant owns any propery
described on Exhibi A or Eahibp B-1. the Association shall permit Declarant to designate sies
within the Propertics for fire, police, water and sewes facilities, public or private schools and parks
and othzr public facilimes. The sites may include Common Elements owned by the Assoctatior.

Section 4.7,  Indemnification. The Association shall indemnify every officer, director and
committee member against iany and all expenses, inciuding counsel fees, reasenably inctirred by or
imposed upan such offteer. director or commitice member in connection with any action, suit or
other proceeding tincluding settlement of any suit or proceeding, if approved by the then Board of
Directors) to which he or she may be a party by reason of being ot having been an officer, direcior
O commillee member.

The officers. directors and committee members shall not be liable for any mistake of
judgment, negligent or otherwise, except for their own individual wiliful misfeasance, malfeasance.,
misconduct or bad faith. The officers, directors and commiitee members shall have no persoaal
liability with respect to any contract or other commitment made by them in good faith on behalf of
the Association (except to the extent that such officers. directors or commistee members may aiso
be Members of the Association). The Association shall indemn’y and forever hold each such
officer, director and commitiee member free and harmiess agisnst any and all liability to others on
account of any such contract or commitment. Any right to indemnification provided for herein shail
not be exclustye of any other rights to which any present or former officer, director or commitice
member may be entitled. The Association shall, as a Comumon Expense, maintain adequate gengral
liabihitv and officers' and directors' Habihty insurance to fund this obligation, if such insuranc. is
reasonably asailable,

section 4.8. Dedication of Common Elements. The Association, acting upon the vate
of two-thirds of the Board of Directors, shall have the power to dedicate portions of the Commaon
Elements to the Cits. County or to any other local. state or federat governmental entity, subject 10
such approval as ;s be required by Article 14

Section 4.9.  Sccurity, The Association may. bat shall not be obligated to, maintuin,

operate or support certiain acuvities within the Properties designed to make the Properties safer than
they otherwise mught b, 1n accordance with the following provisions:
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{a)  Operation by Association. The Association may operate and maintain a
security svstem within the Common Elements andror Properties which may include a guard gate,
secunty personnel and an alamm system 10 which the Units may be connected. The Association a2y
require that Owners agree in writing to the terms and conditions upon which any security system is
10 be provided and for procedures upon which such terms and conditions may be modified. 17 a
security system s maimained by the Association, the Association may later elect to terminste,
matenially modify or otherwise change such sy stem.

(b Asseciation Fasement. The Association is hereby granted the right and
easement to ¢nter any Uit (but not the residence improved thereon unless such awthority is
specifically given) in answer to an alarm or when circumstances reasonably causes security personast
to believe that a present secunty nsk justfies such enrance.

{c) Management of Sccurity System. The Association may manage and conirol
a security gate and other amenities of the secunty system and the Board may promulgate reasonanle
rules and regulations regarding the usage by Owners and their guests of the security gate and the
types of alarms and ether equipment that may be connected to the system.

(d)  No Depradation of Systems. No Owner shall do anything which shall
degrade the etfectivencess of any Association maintained or operated security system and each Owner
sha!l exercise the grealest care to not 1ose any card key. remoie control device or similar equipment
which might be used with such a secunty syvstem.

{«) No Warranty of Effectiveness. NEITHER DECLARANT NOR TIHE
ASSOCIATION WARRANTS THAT THE FOOTHILLS WILL BE A FULL SECURITY
PROJECT, NOR DO THEY WARRANT THAT THE SECURITY SYSTEM WILL
PREVENT CRIMINAL ACTIVITY. NEITHER THE ASSOCIATION, DECLARANT, NOIR
ANY SUCCESSOR DECLARANT SHALL IN ANY WAY BE CONSIDERED INSURERS
OR GUARANTORS OF SECURITY WITHIN THE PROPERTIES. NEITHER THE
ASSGCIATION, DECLARANT. NOR ANY SUCCESSOR DECLARANT SHALL BE HHELD
LIABLE FOR ANY LOSS OR DAMAGE FOR FAILURE TO PROVIDE ADEQUATE
SECURITY OR INEFFECTIVENESS OF SECLURITY MEASURES UNDERTAKEN, ALL
OWNERS AND QCCUPANTS OF ANY UNIT, AND ALL TENANTS, GUESTS AND
INVITEES OF ANY OQWNER, ACKNOWLEDGE TBAT NEITHER THE ASSOCIATION
AND ITS BOARD OF DIRECTORS AND COMMITTEES, DECLARANT, NOR ANY
SUCCESSOR DECLARANT REPRESENTS OR WARRANTS THAT ANY FIRE
PROT "CTION SYSTEM, BURGLAR ALARM SYSTEM OROTHER SECURITY SYSTEM
DESIGNATED BY OR INSTALLED ACCORDING TO GUIDELINES ESTABLISHED 3Y
DECLARANT OR THE ASSOCIATION OR ITS BCARD OF DIRECTORS OR ANY
COMMITTEE MAY NOT BE COMPROMISED OR CIRCUMVENTED:; NOR THAT ANY
FIRE PROTECTION OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY
SYSTEMS WILL PREVENT LOSS BY FIRE, SMOKE, BURGLARY, THEFT, HOLD-1UP
OR OTHERWISE: NOR THAT FIRE PROTECTION OR BURGLAR ALARM SYSTEWIS
OROTHERSECURITY SYSTEMS WILL IN ALL CASES FPROVIDE THE DETECTION
QR PROTECTION FOR WHICH THE SYSTEM IS DESIGRED OR INTENDED. ALL
CWNLERS AND OCCUPANTS OF ANY UNIT. AND ALL TENANTS, GUESTS AND
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INVITEES OF ANY OWNER, ACKMOWLEDGE AND UNDERSTAND THAT THE
ASSCCIATION TS BOARD OF DIRECTORS, COMMITTEES, DECLARANT OR ANY
SUCCESSOR DECLARANT ARE NOT INSURERS, ALL OWNERS AND OCCUPANTS
OF ANY UNIT AND ALL TENANTS, GUESTS AND INVITEES OF ANY OWNER
ASSUME ALL RISKS FOR LOSS OR DAMAGE TO PERSONS, TO UNITS AND TO TEE
CONTENTS OF UNITS AND FURTHER ACKNOWLEDGE THAT THE ASSQCIATION,
ITS BOARD OF DIRECTORS, COMMITTEES, DECLARANT OR ANY SUCCESSCOR
DECLARANT HAVE MADE NO REPRESENTATIONS OR WARRANTIES, NOR HAS
ANY OWNER, OCCUPANT OR ANY TENANT, GUEST OR INVITEE OF ANY OWNER
RELIED UPON ANY REPRESENTATIONS OR WARRANTIES, EXPRESSED (R
IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY ORFITNESS FOR
ANY PARTICULAR PURPOSE, RELATIVE TO ANY FIRE AND/OR BURGLAR ALARM
SYSTEMS OR OTHER SECURITY SYSTEMS RECOMMENDED OR INSTALLED GR
ANY SECURITY MEASURES UNDERTAKEN WITHIN THE PROPERTIES.

Section 4.10. Powers of the Association Relating to Neighborhoods.

fa)  Required “eighborhood Actions. The Assoctation shall have the power 10
veto any action tdhen o contemplaled w0 be taken by any Neighborhood Association or
Neighborhood Comemittee which the Board reasonably determines 1o be adverse to the interests of
the Assocciation or its Members or incopsisient with the Community-Wide Standard, The
Association also shull have the power to require. by winitten notice. specific action to be taken within
areasonable ume by 2my Neighborhood Association of Neighborhood Commmittee in connection with
its obligations and responsibihities hereunder or under any other covenants affecting the Propertizs.
Without limiting the generalitv of the Jorepeing. the Association may (a) require specific
maintenance or repairs or aesthetic changes to be effectuated by the Neighborhood Association or
Neighborhood Committee. and (b) require that a proposed budget include certain items and that
expenditures be made theretor.

{(b)  Costs of Compliance. The applicable Neighborhood Association ot
Neighborhood Comrnarttee shall 1ake the action required by the preceding paragraph within the time
set by the Associatior. 1 the Neighborhood Assodiation or Neighborhood Committee fails to
comply with the requirements set forth in the written notice, the Association shal! have the right 1o
eftect such action on behalt of the Neighborhood Association or Neighbothood Commitiee. To
cover the Associations adnunisiraiive expenses in connection with the foregeing and to discourage
fadiure to comply wrh the requirements of the Association. the Association shall assess the Units in
such M Mighborhoad 1ot their pro rata share of any expenses incurred by the Associatian in tak.ng
such acon in the manner provided in Section 10.5(kr Such assessments may be collected as a

{c) Neighborhood Association Right to Delegate to Foothills Association. If,
and to the extent expressly so provided within a declaration aftecting any Neighborhood or as agreed
10 in writing with any Neichborhood Association having junisdiction thereof (and witheut intending
to limit the functions ot the Association with respect to the Commeon Elements), those functons that
can be perfermed by the Association within a Neighborhood subject to a declaration are as follows;
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{1 Perform secunty services, bire and e¢mploy secunity personred,
establish and muintain security devices and equ.pment.  Undentake traffic control and parking
enforcement duties.

(1) tstablish, develop. maintain, replace and repair landscape elements
withit, and within 2% feet of, private and public street nghts-ol-way lines, including the planting or
locating and maintenance of street trees. shrubs, plants of any nature, drainage structwees, sidewalks,
drives, stroet lig wing. signs, tratlic control systems, bus stop shelters, street fumiture, fences and
other structures tat, 1n the opinion of the Asseciation, will integrate and aesthetically enhance the
properties subject to its Jurisdiction, create a unity of style and appearance and enhance the safity
and welfare of the inhabitants and invitees of the Properties.

(13i) Develop a system of communications, including security and interaal
electronic communications. news leners. bulletin boards and fiyers. that will develop the identity of
The Foothills as & self-identified community and enhance the safety and welfare of its inhabitanis
and invitees.

(v ) Establish a system for the enforcement and permitting of changes to
the external appearance of the buildings and struciures within a Neighborhood under the architectural
review covenants, in accordance with the standards established in the applicable declaration or under
this Declaration.

Article 5,
MAINTENANCE

Section 5.1, Association's Responsibility.

{2)  Area of Common Respensibility. The Association shall maintain and keep
in good repair the Area of Common Responsibility. such maintenance to be funded as hereinafter
provided. The Arce of Common Responsibility shall include, but need not be limited to:

{1) all tandscaping and other Aora, parks, structures, and improvements,
including any private streets, bike and jogging. exercise and other pedestrian pathways and trails,
situated upon the Commeon tlements;

Lt landscaping within public rights-of-way within or abutting :he
Propertes. and landscaping and other flora within any public utility easement within the Propertiss,
subjec . in each case, to the terms of any agreement relating thereto between the Associatton and the
applicable governmenial entity or utility:

{111} such portions of any additional property included within the Area of
Common Respansibility as may be dictated by this Declaration, any Supplemental Declaration, zny
contract or agreeinent fur maintenance thereof entered into by the Association or any deed conveying
any Common Elements to the Association:
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(iv) all arcas within 1he Propertics which serve as part of the drainage,
flood control and stormy water retention system for the Properties, including any hillsides, slopes and
vegetation and any retxining walls, bulkheads or dams (carthen or otherwise) retaining water there: o,
and any fountains, lightung, pumps, condutts, and simlar equipment installed therein or used in
connection therewith: and

V) any property and facilities owned by Declarant and made available,
on a temporary or permanent basis, for the primary use and enjoyment of the Association and its
Members, such preperiy and facilities 10 be identified by wntten notice from Declarant to the
Association and 10 remain a part of the Arca of Common Responsibility and be maintained by the
Association until such time as Declarant revekes such privilege of use and enjoyment by written
notice to the Association.

Except as provided above, the Area of Common Respensibility shaill not be reduced
by amendment of this Declaration or any other means except with the prior written approval of
Declarant.

(h)  Ncighborhcod Property. The Association may assume maintepance
responsibility fur propenty within any Neighborhood, in addition to that designated by any
Supplernental Declaraton. erther by agreement with the Neighborhood or because, in the opimian
of the Board. the level and quality of service then being provided is not consistent with the
Community-Wide Standard. All costs of maintenance pursuant to this paragraph shall be assessed
as a Neighborhood Asscssment only against the Units within the Neighborhood to which the services
are provided. The provision of services in accordance with this Section shall not constitute
discrimination wiithin a class.

(¢}  Other Property. The Association may maintain other property which it dres
not owit, including the Perimeter Strip and property dedicated to the public, if the Board of Directars
determines that such maintenance is necessary or desirable to mainain the Community-VWide

Standard.

{dy Common Expense. Except as otheraise specifically provided herein or in
the covenants. coniract or agreement creating the Association's responsibility with respect to any
particular Arca of Common Responsibility, all costs associated with maintenance, repair and
repiacement of the Arvs of Commeon Responsibility shall be a Common Expense to be allocated
among all Units as part of the Base Assessment. withowt prejudice o the right of the Assoctation o
seek imbursement from the owner(s) or other Persons responsible for, certain portions of the Avea
of Co.nmon Respensibility pursuant to this Declaration. other recorded covenants or agreements
with the ownert s thereol. All ¢ sts associated with maintenance, repair and replacement of Limited
Common Elements shall either be a Netghborhood Expense assessed as a Neighbothood Assessmemt
against the §L'nits within the Neighborhood($) to which the Limited Common Elements are assigned
or a Specific Assessment against the Unit to which the Limited Common Elements are assignad,
notwithstanding that the Association may be responsible for performing such maintena:s o
hereunder.
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e}y  Keclaimed Water. The use of reclaimed effluent water w0 irrigaw
landscaping located in the Common Elements, in any Area of Common Responsibility or in the
Resort Propertivs 1y hereby authorized,

Section 5.2, Owner's Rexponsibility. Each Owner shall maintain his or her Unit and .l
structures, parking areas and other improvements comprising the Unit, together with (i) all property
compnsing the Uinit which is outside the Building Envelope and (i} any Party Improvements ir: a
manner ¢oi:sistent with the Community-Wide Standard and all applicable covenants, unless such
maintepance responsibility is otherwise assumed by or assigned to the Assoctation or a
Neighborheod pursuant to any Supplemental Declaration or other declaration applicable to such
Unit. In addition w any other enforcement rights available to the Association, if an Owner fails
propetly to perform his or her mainterance responsibility, the Association may perform such
maintenance responsibilitics and assess all costs incurred by the Association against the Unit and the
Owmner in accoidance with Section 10.5(b). However, the Association shall afford the Owrner
reasonable notice and an oppertunity to cure the problem prior 10 entry, except when entry is
required due o an emergency situation.

Section 5.3, Iveighborhood's Responsibility. Upon resolution of the Board of Direciors,
the Owners within cach Neighborhood shall be responsible for paying, through Neighborhood
Assessments, the costs of operating, maintaining and insuring certain portions of the Area of
Common Responsibility within or adjacent to such Neighborhood. This may include, without
fimitation. the costs of maintaining any signage, eniry features, right-of-way and greenspace between
the Neighborhcod and adjacent public roads and/or private streets within the Neighborhood,
regardless of ownership and regardiess of the tact that such maintenance may be performed by the
Association; providod. however, all Neighborheods which are similarly situated shall be treated the
same.

Any Neighborhood Association whose common property 15 adjacent to any portion
of the Common Elements upon which a wall. other than a wall which forms part of a building. is
constructed shall maintain and irvigate that portion of the Common Elements between the wall und
the Neighborhood Association's property line. Any Neighborhood Association whose common
property fronts on any roadway within the Properties shall maintain and irmigate the landscaping on
that portion of the Conmmon Llements or right-of-way between the property line and the nearest curb
of such roadway.

Any Neighborhood Asseciation having responsibility for mamntenance of all or a
portio. of the property within such Neighborhood pursuant to additional covenants applicable to thal
Neighborhood shall perform snch maintenance responsibility in a manner consistent with the
Community-Wide Standard. [f any Newghborheod Association fzils to perform its maintenance
responsibility as required herein aad in any additional covenants, the Association may perform it and
assess the costs against all Units within snch Newghborhood as provided in Section 10.5(b).

Section 5.4, Standard of Performance. Unless otherwise specifically provided herzin
or in other instruments creating and assipning such maintenance responsibility, responsibility for
maintenance shall include responsibility tor repair and replacement, as necessary. All maintenance
shail be performed in a manner consistent with the Community-Wide Standard and all applicable
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declarations and ¢ovenants. Neither the Association, an Owner or a Neighbothood Association shall
be liable for any damage or injury occurring on, or arising out of the condition of, propeny which
it does not own {or. in the case of casement nights, control) except to the extent that it has bezn
negligent in the performance of its maintenance responsibilities hereunder.

Section 5.5. Purty Walls, Fences and Driveways.

(a}  General Rules of Law to Apply. Each wall, fence, driveway or otter
improvements built as a part of the original construction on the Units which shall serve and or
separate any two adjoining Units (as applicable, "Party lmproveraenis”y shall constitute a party will,
party fence or party driveway. as applicable. and the joint use and enjoyment thereof is hercoy
conferred on such adjoming Units and the Owrwers, occupants, invitees and licensees thereof. To the
extent not inconsistent with the provision of this Section. the general rules of law regarding party
walls and [iability for propeny damage due to negugtence or willful acts or omissions shall apply
thereto.

{(b)  Sharing of Repair and Maintenance. The cost of reasonable repair and
maintenance of Party Improvements shal be shared equally by the Owners entitled to the benelits
of the Party [mprovements (the "Atfected Owners™).

{c¢j  Damage and Destruction. [f any Party [mprovements arz destroyed or
damaged by fire or other casualty, the Affected Owners or any of them may proceed to repair or
reconstruct the Party Improvements in a manner consistent with the original construetion or such
other plans and specitications as are approved in accordance with Article 11, The costs of repatr or
reconstruction shall be the equal responsibiliny of all Affected Owners (and/or their respective
insurers) and any Aflected Owner(s) undertaking the repair or reconstruction of Party Improvements
under this Section shall be entitled to the proceeds of any applicable insurance proceeds maintainad
by the Affected Owners for such purposes and. to the extent not covered by insurance. to
contribution tor the costs of such repasrs and restoration from all other Affected raners in the same
pioportions as are payable by the Affected Owners for repair and maintenance costs of the Paity
Improvements. If the Affected Owners do not promptly commence and theteafier diligemly
prosecute 1o its completion the repair and reconstruction of any damaged Party Improvements, 1he
Association, shall have the right to commence andior complete the necessary repairs and
reconstruction and assess he costs thereof against the affected Units as provided in Section 10.5(b).
No contribution to the cost of repair and restoration will prejudice the right to call for a larger
contribution from any Adtected Owner or amy other Person under any rule of law regarding liability
for ne, .igent or willful acts or omissions.

() Right to Contribution Runs with Land. The right of any Owner 10
contribution from any other Owne- under this Section shatl be appurtenam to the land and shall piss
t0 such Qwner's successors-in-title.

Section 5.6. Perimeter Walls. Walls and/or fences around the extenior boundary of 1he
Project {“perimeter walls™) constructed or to be constructed by Declarant or a Participating Butlder.
are Improvements all portions of which are located. or conclusively deermed 10 be located. within the
boundaries of individual Units. By acceptance of a deed to a Unit, each Owner on whose Unr: a
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portion of the pennwter wall is loved, hereby covenants, at the Owner's sole expense, with repaid
to such portion of the perimceter wall (“unit wall™): to mamntaun at all umes in effect thereon proper y
and casualty insurance. on a current replacement cost; to mantain and keep the unit wall at all times
in goou repair: and, 1t and when reasonably necessuary, to replace the unit wail to s condition and
appearance as originally constructed. No changes or alterations (including, without limitation,
temporary alterations, such as removal of the wnit wall for construction of a swimming pool or othr
Improvements) shall be made to the perimeter walls, or any portion thereof, withowt the prior writt.n
approval of the DRC or MC. It any Owner shall fail to insure, or to maintain, repair or replace his
or her unit wall within sixty (60) days when reasonably necessary, in accordance with this Section
5.6, the Association shall be entitled to insure, or to maintain, repair or replace such unit wall, and
to assess the full cost thereot against the Owner as a Special Assessment which may be enforced as
provided for in ihis Declaration. The foregoing notwithstanding, the Association, at its sole expense,
shall be responsible for cemoving or painting over any graffiti from or on the exterior sides of tie
perimeter walls.

Article 6.
INSURANCE AND CASUALTY LOSS

Section 6.1.  Association Insurance.

(a)  Property Insurance. The Association shall have the authority to and sh :l]
obtain blanket "all-nsk” propenty insurance, it reasonably available. for all insurable improveme: ts
on the Common Elemerss and on other portions of the Area of Common Responsibility to the extent
that the Assoctation hias assumed responsibility for rnaintenarice, repair and/or replacement thereof
in the event of a casualty. If blanket "all-risk” coverage is not generally available at reasonable cost,
then at a minimum an insurance policy providing fire and extended coverage, including coverage tor
vandalism and malicions mischief, shall be obtained. The face amount of such insurance shall e
sufficient to cover the fall replacement cost of any repair or reconstruction in the event of dama z¢
or destruction from any insured penl.

In addinon, the Assoctation may, upon request of 2 Neighborhood, and shall, if so
specified in a Supplemental Declaration applicable to the Neighborhoed, obtain and continue in
effect adequate blanket "ali-sisk” property insurance on common elements within such
Neighborhood. if reasonably avatlable. 1f “all-risk™ property insurance is not generally available at
reasonable cost. then fire and extended coverage may be substituted. Such coverage may be in such
form 3s the Board of Directors deems appropriate. The face amount of the policy shall be sufficient
10 covs: the fuil replacement cost of all structures to be insured. The costs thereof shall be charg 2d
to the Owners of Units within the benefitted Neighborhood as a Neighborhood Assessment. Al
policies shall provide for a certificate ot insurance te be furnished to each Member insured, to the
Assoctation and to the Neighborhrod Asseciation, if any.

{b)  Liability Insurance. The Board also shall obtain a public habily pol cv
covering the Area of Common Responsibility, insunng the Assoctation and its Members for all
damage or imury caused by the negligence of the Association, any of its Members, its employess,
agents or contractors while acting on behalt of the Assoctation. If generally available at reasonanle
cost, the public lability pohicy shall have at least a One Millon ($1.000,000.00) Dollar combined
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single limit as respects bodily injury and property damage and at least a Three Million
{$3.000.000 0U0) Dollar bt per vecursence and in the aggregate.

{c} Comnion Expensce. Except as otherwise provided above with respect w
property within a Netghborhood and except as otherwise provided in the declaration, covenanis,
contract or agreemenl creating the Association's responsibility with respect to any particular Arca
of Common Responsibility, premiums for all insurance on the Area of Common Responsibility shal
be a Common Expense and shall be included in the Base Assessment. However, premiums for
insurance on Limited Common Elements may be included in the Neighborhood Assessment of the
Neighborhood(s ) benetined unless the Beard of Directors reasonably determines that othet treatment
of the premiums is more appropriate.

(d) Deductibles. Insurance policies maintained by the Association may contzin
a reasonable deducutle and the amount thercof shall o1 be subtracted from the face amount of the
policy in determining whether the insurance at Jzast equals the coverage required hereunder. In the
event of an insured loss, the deductible shall be wreated as a Common Expense or a Neighborhood
Expense in the same mannet as the premiums for the applicable insurance coverage. However, if
the Board reasonably determines, atter Notice and Hearing that the loss is the result of the negligen:e
or willful conduct of one or more Owners. then the Board may specifically assess the full amornt
of such deductible against such Owner(s) and their Units) purseant to Section 10.5(b).

{e) Generai Policy Requirements. All insurance coverage obtained by the Board
of Directors. whether obtained on behal? of the Association or a Neighborhood. shall be governd
by the following provisions:

() All policies shall be written with a company authonized 10 do business
in Nevada which holds a Best's rating of A or better and is assigned a financial size category of 1X
or larger as established by A. M. Best Company. Inc.. if reasonably available, or, if not available, the
most nearly equisalent rating which {s available.

(i) All insurance shall be wnnen in the name of the Association as trustze
for the benefined partics. Potlicies on the Commen Elements shall be for the benefit of 11e
Association and its Members. Policies secured on behalf of a Neighborhood shall be for the benefit
of the Neighborhood Association. if any. the Owners of Linits within the Neighborhood and their
Mortgagees, as their intferests may appear.

(i1} Exclusive authority to adjust losses under policies obtained by the
Assoctation shall be veried inthe Association's Board of Directors; however, no Montgagee having
an interest i such Josses may be prohibtied from participating in the settlement negotiations. if any.
related thereto.

{1v) In no evert shall the insurance coverage obtained and maintained by
the Assoctation be brought mnto contribution with insuranice purchased by individual Cwners,
cccupants or their Mortgagees,
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(%) All property insuranee policies shall have an inflation guad
endersernent. 1f reascnably available. IFthe policy contains a co-inswrance clause, it shall also have
an agreed amount endorsement. The Assooation shall arrange for an annual review of the
sufficiency of insurance coverage by one or more qualified persons, at least one of whom must tx:
in the real estate industry and tamiliar with construction in the County.

(Vi) The Board of Dimctors shall be required to use reasonable efforts o
secure insurance policies that will provide the folowing:

AL a waiver of subrogation by the insurer as to any claims against the
Assoctation’s Beard of Directors, officers, committee members, employees and manager, U
Owners and their lenants, servants. agents and guests;

£. a waiver by the insurer of its rights lo repair and reconstruct inste.ad
of paying cash;
C. a statement that no policy may be canceled. invalidated, suspended or

subjected to nonrenewal on account of any one or more individual Qwners,

D, a staterr:ent that no policy may be canceled, invalidated, suspended ar
subjecied to nonrenewal or account of any curable defect or violation without prior demand
in writng delivered to the Association to cure the defect or violation and the aliowance of
a reasonable 1ime thereafter within which 1t may be cured by the Association. 115 manag:r,
any Owner or Mortgagee:

k. a statement that any "other insurance” clause in any policy excludes
individual Owners’ policics from consideration: and

F. a statement that the Association will be given at least thirty (30} davs
mrior writlen notice of any cancellation. substantial madification or non-renewal.

(N Fidelity Bonds. The Association also shall obtain, as a Commoen Expense,
a fidelity bond or bonds, if generally available at reasonable cost, covering alt persons responsible
for handling Association funds. The amount of fidelity coverage shall be deiermined in the Boerd
of Directors's best business judement but, if reasonably available, may not be less than one-sixth of
the ani- al Base Assessments on all Units plus reserves on hand. Bonds shall contain a waiver of
all defenses bascd upon the exclusion of persons serving without compensation and shall require at
least thirty (30) days’ prior written notice to the Association of any cancellation, substantial
modification or nenrenzwal.

(g}  Other Insurance. Inaddition to other insurance required by this Section, the
Association shall obtain. as a Common Expense, worker's compensation insurance, if and to the
extent required by law, and directors’ and officers” lability coverage, if reasonatbly available. The
Association may carry other insurance which the Board of Directors considers appropnate to protect
the Association or the (wners.

26
BANAOOO}GA 1683

TIRRT 1A L4 APP00035




Section 6.2, Owvners Insurance. By virtue of taking title to a Unit subject to the terms
of this Declaration. cavh Owner covenants and agrees with all other Owners and with the Association
that each Owner shall carry blanket “all-risk” property insurance on its Unit and structures
constructed thercon providing full replacement cost coverage (less a reasonable deductible), unless
cither the Neighborheod in which the Unit s located or the Assoctation carries such insuran:e
{which they are not ublicated to do hereundert

Each Ononer further covenants and agrees that in the event of damage to or destruction
of structures compuosing its Unit or any Party [mprovements. the Owner shall proceed promptly o
repair or 10 reconstruct the damaged structure in a manner consistent with the original construction
or such other plans and specitications as are approved in accordance with Article 11 and. in the case
of Party Improvements, the requirements of Seciion 5.5, Alternatively (but subject to Section 5.5
and the requirements of Article 12), the Owner shall clear the Unit of all debris and ruins and
thereafter shall maintain the Linit in a neat and attractive. landscaped condition consistent with the
Community-Wide Standard. The Owner shall pay any costs of repair or reconstruction which are
not covered by insurance proceeds.

Addutional recorded declarations or covenants applicable 10 any Neighborhood may
establish more stringent requirements regarding the standards for rebuilding or reconstructing
structures on the Units within such Neighberhood and the standards for clearing and maintaining the
Units if the structures are not rebuilt or reconstructed.

Section 6.3. Dumage aud Destruction.

{a) Repair Estimates. Immediately after damage or destruction by fire or otber
peril to all or amy part i the propeny covered by insurance written in the name of the Associaticn.
the Boa-d of Directors vr its duly authorized agent shall proceed with the filing and adjustment of
all claims arisieg under such insurance and shall obtan reliable and detailed estimates of the cost
of repair or reconstruction of the damaged or destroyed property. Repair or reconstruction, as us:d
in this paragraph, mears repairing of restoring the property 1o substanuially the same condition tn
which 1t existed prior to the fire or other penil. allowing for any changes or improvemerts
necessitated by changes in applicable butlding codes.

{by  Obligation to Repair. Anv damage 10 or destruction of the Comman
Eleme. s shall be repanred or recenstructed uniess the Members representing at least seventy-five
percent [ 75%) of the 1ol votes in the Association and the Declarant, during the Declarant Contrel
Peniod. decide within sixts (60 davs atier the 10ss not Lo repair or reconstruct.

Any damage w oor destruction of the common property of any Neighborhood
Assoctation shall be repaired of reconstructed urless the Owners representing at least seventy-five
pareent (75% of the wial vete of the Neighborhood Association decide within sixty (60) days afer
the damagpe or destruction not to frepair or reeonstruct.

It tor any reason either the amount of the msurance proceeds o be paid as a result ¢f
such damage or destruction or rehable ané detatfed estimates of the cost of repair or reconstructica,
or both. are not made available to the Association within the required decision penod, then the
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period shall be extended until such funds or information shall be made available. However, such
extension shall not exeeed sixty (60) additional days. No Mortgagee shali have the nght o
participate it she Jetermination of whether the damage or destruction to the Common Elements or
common property of a Neighborrood Association shall be repaired or reconstructed.

{c)  Election Not to Repair. If it is determined in the manner described above
that the damage or destruction to the Common Elements or to the common property of apy
Neighborhood Association will not be repaired or reconstructed and no altemnative improvements
are authorized, the affdeted portion of such propeny shall be cleared of all debris and ruins.
Thereafler such property shabl be nraintained by the Association or the Neighborhood Association,
as applicable. in @ neat and attractive, landscaped condition consistent with the Community-Wide
Standard.

Section 6.4.  Disbursement of Proveeds.  Any insurance proceeds remaining after
defraying the costs of repuir of reconstruction or, if no repair or reconstruction is made, any procee:ds
remaining after making such seitlement as is necessary and appropriate with the affected Owner or
Owners and their Mortgagee(s) as their interests may appear. shall be retained by and for the beneiit
of the Association or the Neighborheod Association and placed in a capita) improvements accournt.
This is a covenant for the benetit of any Mongagee of a Unit and may be enforced by sueh
Mortgagee.

Section 6.5.  Repair and Reconstruction. 1f the insurance proceeds are insufficient o
defray the costs of repaining or reconstructing the damage to the Common Elements or to the
common property of a Naghborhood Association. the Board of Directors shall, without the necessity
of a vote of the Members, Jevy a special assessment against those Owners responsible for tha
premiums for the applicable insurance coverage under Section 6.1. Additional assessments may be
made in like manner &t any tne dunng or following the completion of any repair or reconstructicn.

Article 7.
NO PARTITION

Except as is permitted in this Declaration or amendments hereto, there shall be no
judicial partition of the Common Elements or any part thereof. No Person acquiring any interest ia
the Properties or any part thereot shall seek or be entitled to any judicial partition unless the
Propeniies of such portion thereof have been removed from the provisions of this Declaration. Ttis
Articl? shall not be construed to prohibit the Board of Directors from acquining and disposing of
tangiby: personal propenty nor from acquiring title to real property which may or may not be subject
to this Declaration,

Article 8,
CONDEMNATION

Whenever all or any part of the Common Elements shall be taken (or conveyed in lizu
of and under threat ot condemnation by the Board acting on the written direction of Memburs
representing at least sinty-seven percent (67%) of the total voles in the Association and of Declarant,
as long as Duclarant owmns any property described on Exhibit A or Exhabit B-1) by any authority

-
TIERT 144 ..:8

BANAOOO’!]GI& 1685

APP00037




having the power of condemnation or enunent domain, cach Owner shall be entitied 1o noth.w
thereof  The award smade for such taking shill be payable to the Association as trustee for all
Owners e be disbursed s Tollows

If the tuking involves a portion of the Common Elements on which improvemerts
have been constructed. then the Association shall restere or replace such improvements so taken on
the remainag land inchuded inthe Commuon Elements to the extent lands are availabic, unless with:n
sixty {60} days after such taking Declarant, so long as Declarant owns any property described w3
Exhibit A or Exhibit B-! of this Declaration, and Members representing at least seventy-five perceat
(75%) of the total vote of the Association shall otherwise agree. Any such construction shall be
accordance with plans approved by the Board of Directors of the Association. If such improvemerits
are to be repatred or restored. the provisions in Article 6 regarding the disbursement of funds for v
repair of casualty damaye or destraction shall apply.

I the tahing Joes nos involve any improvements on the Commeon Elements ot if there
is a decision made nut to repair or restore or if there are net funds remaining after any such
restoration or rephlacement is completed, ther such award or net funds shall be disbursed to 1
Association and used for such purposes as the Board of Directors shall determine.

Article 9,

ANNE ITHDRAWAL OF PROPERTY

Section 9.1.  Annexation Without Approval of Membership. Declarant shall have the
unilateral right. privilege and option, {from time to time at any time until all propenty described on
Exhibit A has been subjected to this Declaration or December 31, 2012, whichever is earlier, to
subject 1o the provisions of this Declaration and the jurisdiction of the Association all er any portion
of the real properts desenbed in Exhibit B. Declarant shall bave the unilateral right to transfer to a1y
other Person. including a Participating Builder. the right, privilege and option to annex additional
property, herein reserved o Declarant, provided that such transferee shall be the developer of at lesut
a portion of the real property deseribed in Exhibin A or Exhibit B-]1 and such transfer is

memortalized 1o a wntten. recorded instriment executed by Declarant.

Suck arnexation shall be accomplished by filing a Supplemental Declaration
annexing such praperiy in the official records of the County recorder.  Such Supplemenial
Declaration shall nut require the consent of the Members, but shall require the consent of the owrer
of such property, if other than Declarant. Any such annexation shall be effective upon the fiting for
recorc. nf such Suppicmental Declaration unless otherwase provided therein.

Section 9.2.  Annesation With Approval of Membership. Subject to the consent of the
owner thereof. the Association may annex real property other than that described on Exhibit A. and
following the expiration of the sight in Section 9.1, any property described on Exhibit A, to tic
provisions of this Declaration and the jurisdiction of the Association.  Such annexation shall require
the affirmarive vote of Members representing a majority of the votes of the Association represented
at a meeting duly called tor such purpose and the consent of Declarant. so long as Declarant owns
property subject 1o this Declaration or which may become subject to this Declaration in accordance
with Section 9.1.
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Annexation shatl be accomplished by filing a Supplemental Declaration describing
the property being annexed in the otticial records of the County recorder. Any such Supplemental
Declaration shall be sipned by the President and the Sceretary of the Association and by the owner
of the property being annexed. Any such antwxation shall be effective upon the filing for record of
such Supplemental Declaration unless otherwise provided therein.

Seetion 9.3, Withdrawal of Property. Declarant reserves the right to amend this
Declaration untlateradly atany time so lorg as it holds an unexpired option to expand the Commaon
Interest Community pursuant 1o this Article 9. without prior notice and without the consent of .y
Person, for the purpuse of removing certain portions of the Properties then owned by Declarant o¢
its affiliates or the Association from the provisions of this Declaration, to the exient original.y
included in error or as a result of any chanpes whatsoever in the plans for the Properties desired uo
be effected by Declarant, provided such withdraw al 1s not unegquivocally contrary to the overail.
uniform scheme of development tor the Properties.

Section 9.4, Additional Covenants and Ezsements. Declarant may unilaterally subject
any portion of the property submitied to this [eclaration initially or by Supplemental Declaration
10 additional declarations, covenants, conditions, restrictions and casements, including covenarits
obligating the Assoctauon o maintain and insure such property on behalf of the Owners and
obligating such ¢wners to pay the costs incurred by the Association through Neighborhoixd
Assessments. Such addiuonal declarations, covenants, conditions, restrictions and easements shall
be set forth 1n a Supplemental Declaration filed either concurrently with or after the annexation of
the subject propeny and shall require the written consent of the ownier(s) of such property, if other
than Declarant.

Section 2.5, Amendment. This Article shall not be amended without the prior writt:n
consent of Declarant so long as Declarant owns any property desenbed in Exhibit A or Exhibit B-1.

Article 10.
ASSESSMENTS

Section 10.1. Creation of Assessments. There are hereby created assessments for
Associalon expensss as may from time (o time be authorized by the Board of Directors, o
commence a1 the time and 1in the manner s¢t forth in Sceuon 10.8. There shall be four types of
assessmants: (a) Base Assessments to fund Common Expenses for the general benefit of all Unis.
(b) Neighborhood Assessments tor Neighborhood Expenses benefitting only Units within 2
partici*ar Neighbarhiood or Neighborhoods: (¢) Special Assessments as deseribed in Section 10.5;
ang (d, speafic Assessments as desenibed in Section 10.6. Each OQwner, by acceptance of a deud
or recorded contract of sale tor ar poriion of the Properties. is deemned to covenant and agree to pay
these assessments.

Al asseements. wogrether with interest the Default Rate computed from the date tise
delinguency first oceurs, lute charges, reasonable attorney’s fees and other costs of collection, skl
be a charge or the land and. unul paid. shall be a continuing lien upon each Unit against which the
assessment is made. as more particularls provided in Section 10.7. Each such assessment, togetker
with interest. late chargoes. reasonrable attorney’s fees and other costs of collection, aiso shall be the
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personal yoint and several obligaton of the Persen or Persons who was or were the Qwner or Owrers
of such Unit at the ime the assessmient arose. In the event of a transfer of title to a Unit, the grantee
shall be jomtly amd severally hable tor such portion thereof as may be due and payable at the time
of conveyance 1f such gramee expressly assumes such obligation. No first Morntgagee who obtains
title te & Unit pursuant 1o the remedses provided in the Mongage shall be liable for unpaid
assessrnents which accrued prior to such aequisiion of title, except 1w the extent otherwise provided
mn Section 10.70b)

Assessttients shall be pad 1 sues manner and on such dates as may be fixed by the
Board of Prectors 1hihie Board so elects. assessments may be paid in two or more installments
Unless the Board otherw e pronides, the Base Assessment and any Neighborhood Assessment shad]
be due and pavable moassanee o the fisst day of each fiscal year.

NoOange mas wane o otherwise exempt itself from hability for the assessmen:s,
including by non-use vl Commen blements or avandonment of the Unit. The obligation to piy
assessments 15 a separate and independent covenant on the part of each Owner. No diminution o7
abateinent of assessmen: or set«odt xhall be claimed or allowed by reason of any alleged failure of
the Association or Boand or any representative of either 1o take some action or perform some
function required to e ken or periormed by the Association or Board or such representative under
the Goverming Documents. or for incomvenienee or discomfort anising from the making of repairs
or imprevements which are the responsibility of the Assoctation are undertaken to comply with 2.1y
law. ordinance or with any order or directive o7 any municipal or other governmental authority.

Section 10.2. Computation of Base Assessment. 11 shall be the duty of the Board. at lezst
siXty (O0) das s betore the beginming of cach fiscal vear. to prepare a budget covering the estimar:d
Common Expenses of the Association dunng the coming vear. The budget shall include a capi:a
conmbution establisling a resenve fund in accordance with a budget separately prepared as provid s
in Section 10 2

The Bas: Aasesament shall be levied ¢qually against all Units (subject, however, o
the provisions of Sectios 100 T3 with respect o Units acquired by the Association in the exercise of
the Association’s lwen mohisy The Base Assessment shall be set at a level which is reasonabily
expectex! 10 produce otul inceme Jor the Association equal 1o the total budgeted Common Expensis.
mcluding resenes, provided. hosweser that, 1o determening the leved of assessments. the Board. in
its discretion. may consrder other sources of funds asvaiiable 1o the Association. In addition. the
Board . 1all take e acoount the number of Urat: subject to assessment under Section 10.8 on the
first dav of the fiscai vear for which the budget is prepared and the number of Units reasonably
anticipaled 1o hecomy sibiect to assessment during the fiscal vear.

Soleng s Declarant or ans transferee of Declarant pursuant to Section 9.1 (including
a Participating Buildesn fas the noht umlateraily 1w annex additional property pursuant to Article 9,
Dreclarant or such trans oree may elect on an annual basts. but shall not be obligated. to reduce the
resulung Base Assessmont for any fiscal vear by pavment of a subsidy as provided i Section 10..9.
Any such subsids shall 5¢ conspicuousts disclosed as 2 line item 1n the Common Expense budget
and sha'l be made koo o the Members, The pavment of such subsidy in any vear shall under no
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circumstanees obhigste Declarant to continue payment of such subsidy in future years, unless
otherwise provided i s wrnitten agreement between the Association and Declarant.

Fhe Board shall send a copy of the budget and notice of the amount of the Baswe
Assessment to be levied agans cach Uit tor the following year to be delivered to each Owner at
feast thirty (301 das s prior to the beginning of the fiscal vear for which it is to be effective. Such
budget and assessment shali become effective wnless disapproved at 4 meeting by Membars
representing at least seventy-tive percent (75%) of the total  votes in the Association and
seventy-five percent (73%q) of the total number of Members and by the Declarant, during the
Declaramt Contrel Pertod  There shali be no obligation te call a meeting for the purpose of
considering the budupel except on petitton of the Members for a special meetings of the members in
accordance with the Byluws, which petiion must be presented to the Board within ten (10) days afier
delivery of the notice of assessments.

Nutw ithstanding the furegoing, hiowever, if the proposed budget is disapproved or the
Board fails for any reiron 10 determing the budget tor any year, then and until such time as a new
budget shall have heen determined. the budget in effeet for the immediately preceding year shail
continue for the curtent year.

Section 10.3, Computation of Neighborhood Assessments. [t shall be the duty of the
Board, at least sixty (60) days before the beginning of each fiscal year. to prepare a separate budpet
covering the estumated Neighborhood Expenses w0 be incurred by the Association for each
Neighborhood on whose behalt Neighborhood Expenses are expected to be incurred during ihe
coming vear. The Board shall be entitled to set a Neighborhood budget only to the extent that this
Declaration. any Supplemental Declaration ot the Bylaws authorizes the Board to assess certain costs
as a Neighborhood Assessment. unless a Neighborhood requests that additional services or a higher
level of services be provided by the Association, and in stch case, the Board may add any additional
costs attributable to such serviees (including Association overhead costs) to the applicable
Neghborhood bunduet. Bach Neighborhood budget shall include a caputal contribution establishing
a reserve fund tor repair and replacement of capital items maintained as a Neighborhood Expense.
if any, within the Newghborhood. Neighborhood Expenses shall be allocated equally among all Units
within the Nerghborhood benetinted thereby and levied as a Neighborhood Assessment; provided.
if so specified in the Supplememal Declaration applicable 1o such Neighborhood or if so directed
by the Netghborhead in wriiing to the Board of Directors. any portion of the assessment intended
for extenor maintenany: ol Siructures, insurance on structures o1 replacement reserves which pertain
to par ‘cular structures ~hall be levied on each of the benefitted Lnits in proportion to the benefit
reCeIve .

he Boerd shall cause a copy of cach Neighborhood budget and notice of the amount
of the Neighborhood Assessment W be levied on each Unit in the affected Neighborhood for 1he
coming vear 1o be debis ered to cach Owner of a Uinit in the affected Neighborhood at ieast thirty (30)
davs prior to the beginning of the tiscal vear. The budget and assessment shall become effective
unless disapprosed by a maporny of the Owners of Units in the Neighborhood to which the
Neighborhood Assessment apphes. There shall be ne obligation 1o calt a meeting for the purpose
of considering the Puduet exeept on petitton of Guwners of at least ten percent (10%) of the Units in
the affected Netghborhoad. This right to disapprose shall only apply to those line items in ihe
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Neighborhood budget which are attributable to services requested by the Neighborhood and not to
services mandated by the Board

i1 a proposed Negbhorhood bugget 1s disapproved or the Board fails for any reason
to determine the budpet for any sear, then and until such time as a new budget shall have been
determined, the Neighborhowd budget tn effect Jor the immediately preceding year shall continue tor
the current yeur.

Section 10.4. Reserve Budget and Capital Contribution. The Board of Directors shall
annually prepare resenve budeets for both geaeral and Neighborhood purposes which 12ke into
account the number and nature of replaceable assets, the expected life of each asset and the expectad
repair or replacement cost. 1 he Hoard shall set any required capital contribution and the annual Buse
Assessments and Neighharhood Assessments in an amount sufficient 1o permit meeting the projeciad
needs of the Assoctition. as shown on she budget. The capital contribution required, if any, shall be
fixed by the Board ard tncluded within and distributed with the applicable budget and notice of
ass2ssments, as prosaded m Secuions 10.2 and 10,3,

Section 10.5. Special Assessments.

(2} Unbhudgeted Expenses. In addition to other assessments authorizzd
hereunder. the Association may levs Special Assessments from time to time to cover unbudgetad
eXTENses Or expenses 1n exeess of those budpeted. Such Special Assessment may be levied against
the entire membership. it the Special Assessment ts for Common Expenses, or against the Units
within a Netghborhood 11 the Special Asscssment ts for Neighborhood Expenses.  Except as
otherwise speciticaily provided n this Declaration, any Special Assessment shall have tne
affirmative vate or writien consent of Members (1f 2 Common Expense) or Owners in the affectzd
Neighborhood i Neghborhood Lxpense) representing at least sixty-seven (67%) percent of the
tota} votes allocared to Enits which will be subject to the Special Assessment and the affirmative
vote or writtert consent of the Declurunt. dunag the Declarant Control Penod.  Special Assessments
shall be payabie 1 »uch manner and at such imes as determined by the Board. and may be payalile
1n installments extending hevond the tiseal vear in which the Special Assessment is approved, if the
Board so determines.

(by  Custs to Cure Non-Compliance. The Association may levy a Specal
Assessment against an Unilor Neighborhood o reimburse the Association for costs incurred in
bring: *2 the Unit vr Naghborhood into compliange with the provisions of the Governing
Documents, Such Speciil Assessments may be levied upen the vote of the Board after Notice and
Heanng.

Section 10.6. Specific Assessmients. The Board snall have the power to specifically assess
expenses of the Assocuition agiinst 1nits (a) receiving benefits, items or services not provided to
all Umts within a Nerchborhood or within the Properties that are incurred upon request of the Owrer
of a U'mit for specitfic tems or senvices relatng 1o the Unit or {b) that are incurred as a consequer ce
of the conduct of less than ol Omners, their licensees. invitees or guests.

Section 10.7. Licns for Unit Charges.
33
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() Creation of Lien, The Association shall have a fien against any Unit 10
secure payment of all Unin Clhisrees from the time the Unat Charge becomes due. Such lien, when
delinquent, may be cnforcad by suil, sadgment and judicial or nonjudicial foreclosure as hereinafier
provided. Recerding of this Declaration constitutes record notice and perfection of such lien.
Further recording of a claim of Lien For assessment under this Section is not required.

(b} Licen Priority. A lien under this Section is prior 10 all other liens and
encumbrances on & L'mit excepi: (1) a Jiens and ¢ncumbrances recorded before the recordation of s
Declaration; (2) a first Mortgage o a Unit recorded before the date on which the assessment soug ht
w be enforced became Jelinquents and (3) Liens for real estate taxes and other governmenal
assessments or charyes against the Uit A lten under this Section is also prior to all Mortgages
described in clause (2) oF this Section 1o the extent that the Common Expense assessments are baszd
on the penodic budeet sdupied by the Asseciation pursuant to Section 10.5 and would have becore
due in the absence ol aoceleration, duning the six months immediately preceding institution of an
acuon {including recordation of a notice of detaudt) o enforce either the Association's lien or a
Mortgage described in clause (2) of this Section.  This Section dogs not affect the priority of
mechanics' or matetialmen's liens or the priority of a lien for other assessments made by the
Association. A ien under this Seetion ts not subject to the provision of NRS Chapter 115,

Section 10.8. Date of Commencement of Assessments. Subject to the nrovisions of
Section 10.19, the oblivaton to pay the assessments provided for herein shall commence as to cach
Unit on the first day of the month atter the later to oceur of the following: (a) the month in which the
Unit is made subiect 1o this Declaration, or (b) the month in which the Board first determines a
budget and levies assessments pursuant o this Article. The first annual Base Assessment and
Neighborthood Assessirent, i any, fevied on each Enit shall be adjusted according to the number of
nionths remaining in the Hscal sear a1 the time assessments commence on the Unit.

Section 10.9. Failure to Assess. The omission or tailure of the Board to fix the assessmynt
amounts or raws or o Jdeliver or mail to each Owner an assessment notice shall not be deemedd a
waiver, modificauon or a release of any Owner frem the obligation to pay assessments  in such
event each Owmer shall continue o pay Base Assessments and Neighborhood Assessments on the
same basis as for the Last vear for which an assessment was made, ifany, untii a2 new assessmen! is
made. at which tme any shortfalls i collections may be assessed retroactively by the Association.

Section 10.10. Capitalization of Association. Upon acquisition of record title th a
Unit w the first Onner thereot other than Declarant or a Participzting Builder, a contrtbuttor shall
be made by or on behall of the purchaser 10 the working capital of the Association in an amount
equal to one-sixth i | 63 o the aanual Base Assessment per Unit for that year as determined by the
Board. Ttus amount ~hali he inaddinion to, not in licu of, the annual Base Assessment levied on the
Unit and shall not he considered an adyenee payment of any portion thercof. This amount shall be
deposited into the purchase and sales escrow and disbursed therefrom to the Association for use in
covering operating ¢xpenses and other oxpenses meurmed by the Association pursuant to the terms
of this Declaration and the Baiaws
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Section 10.11. Fxempt Property  Notwithstanding anything to the contrary here:n,
the following properts shall be exempt from payment of Base Assessments, Neighborhoxd
Assessments and Spectal Assessments,

ial JH Commeon Elements,

(b} all property dedivated to and accepied by any governmental authority or pukiic
utitity, including puhbic schools, public streets and public parks, if any: and

(<) property owned by a Neyghborhood Association for the common use aad
emoyment of its members. or owned by the members of a Neighborhood Association as tenants-
IN=COmMmArt.

Section 10.12. Delinquent Assessrments; Acceleration.  Any asséssment or
installment thereof not paid within thirty (30} days after it is due. shall bear interest from the due d.ite
unti] paid at the Detault Rate. The Board may require a delinquent Owner to pay a late charge in
addition to the interest deseribed above to compensate the Association for increased bookkeeping.
billing and other administrative costs. No such late charge shall exceed the maximum amount
allowable by law. 1f any insialiment of an assessment is not paid within thirty (30) days after its due
date, the Board may mail a notice of acceleration to the Owner and to each Mortgagee of the Unit
which has requested in writing a copy of the notice. specifving: (1) the fact that the assessment or
installment thereof 1s delinquent. (2) the action required 10 cure the default, (3) the date, not less than
thirty (30} days from ths date the notice is mailed to the Owner, by which such defauit may be cured
and (4) that fatlure to cure the default on or before the date specified in the notice may result in
acceleration of the balance of any installments of assessments for the then current fiscal year and sale
of the Unit. The notice shall further inform the Owner of its right to cure after acceleration. 1 the
delinquent installment and any charges thereon and any other installments thereafter becoming <iue
are not paid in ful} on or befory the dute specitied in the notice, the Board. at its option, may deglare
the entre unpaid balance of the assessment levied against such Owner and such Owner's Unit to be
immediately due and payable without turther demand, and may enforce the collection of the tull
assessment azd all charges thereon in any manner avthonzed by law and this Declaration.

Section HL13. Enforcement of Lien by Safle. [f an Gwner of 2 Unit does not pay
any Unit Charges in full, within thiny (30) days after notice from the Board of the amoumnt due, then
the /.ssociation may recerd. in the ofticial records of the County recorder, 2 notice of delinquent
assessment in the manner now or hereatler required by Nevada law,  Such notice of delinquent
assessment shall state the amou.tis) of the Unit Charges, the name of the record Owner of the Unit
and a deseription of the applicable Unit against which the Unit Charge has been made and shail be
signed by an autherized representative of the Association. Upon payment or other satisfactior of
Unit Charges desenibed in the netice of delinquent assessment, together with all other Unit Changes
thereafter becominge duc. the Association shall cause to be recorded a further notice stating the
satisfaction and the release of the lien noticed by the notice of delinquent assessment,

If. atter recording of the notice of delinquent assessment, the Owner of a Unit fz Is,
within thirty (30) daxs, 10 pas or otheraise satisfy the unpaid Unit Charges, including all other Unit
charges thereatier becoming duc. then the Association may, at any time within three (3) years after
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the notice of delinquent assessment was reeurded, entoree the hien of the Unit Charges by sale of tne
applicable Unit. In excectsing s posser of sale, the Association shall have such rights, shall comgply
with such requirements and conditions and shall follow such procedures as are set forth in the Act,
including the provisiwons of NRS 11631162 und NRS 11631164, Such a sale must be conduct:d
in the County and may be conducted by the Association, its agent or attorney or a title insurar ce
company or escrom arenl eensed to do business in Nevada, A sale may be conducted at the office
of the Association it the notice of sale su provides.

Section 10.14. Exercise of Power of Sale in Enforcement of Lien. The power of
sale relative to the Jien created purseant to Article 10 and evidenced by the recorded notice of
definquent assessracnt may not be exereised until (1) the Board, 1ts agent or attorney has fi-st
executed and caused 10 be recorded in the official records of the County recorder, a notice of default
and election 1o seil in which the deficiency in payment 15 described and the intention to sell the Uni
or cause its sade to satisty the lien is noted and (i) a period of sixty (60) days has expired following
the tater of: (A) the day on which the notice of default and clection to sell is recorded, or (B) the cay
on which a copy of the notice of Jetault and election to sell is mailed by centifted or registered mail.
retum receip: requested, to the Owner or its suceessor in interest at 1ts address, if known, otherw:se
to the Unit address.

If, upon expiration ot ~id 60-day period. the amount of the Unit Charges (including
Unit Charges subsequently becoming due) remains unpaid and unsatisfied, the Association or other
person conducting the sale, betore selling the Unit shall give notice of the time and place of the sule
in the County tn the manncer provided by the laws of the Siate of Nevada for the sale of real propety
upon execution, except that a copy of the notice of sale must be mailed. on or before the first
publication or postung. te the Owner or )18 successor in imerest at 1ts address, if known, otherw s2
1o the U'nst address.

The Association or other person conducting the sale may. from time to time, postpene
such sale by such advertisement and notice as 1t considers reasonable or, without further
advertisement or notice. by proclamation made 1o the persons assembled at the time and place
previously appointed and advertised fur such sale. On the day and at the time of sale so advertised.
or to which such sale 1s postponed. the person conducting the sale may sell the Unit at public auction
to the highest cash bidder. at the place in the County specified in the notice of sale. The Association,
through an officer awhorized by the Board. 1s authorized to bid and purchase at such sale, and the
amo ~tof the Uniz Charges shall be deemed "cash” tor budding purposes. The Association, acting
on behalf of the Owners. shall have the power to hold. lease, mortgage and convey any Unit so
purchased, provich-d that duning the poriod in which a Unit is owned by the Assoctation following
foreclosure: (a1 no nich? o vote shall be exereised on its behalf: (b) no assessment shall be levied on
itz and (¢} each othwr 1nit shall e charged. in addison to its usual assessment, its equal pro rata
share of the assessment that would have beer charzed such Unit had it not been acquired by 'he
Assoviation as a resait of foreciosure

The Board. it agent or astomey . may . after the recording of the notice of default znd
election to sell. wane or withdraw the same or any proceedings thereunder, 1 which event the
Association shall be restored o s forner position and have and enjoy the same rights as thoi.gh
such notice had not beon recorded,

T80l APP00045 36
BANAOOO}Z& 1693




. ARer the sale. the person conducting the sale make execute and, afier payment is
made, deliver to the purctiser or 118 successor or assign. a deed (without warranty) to the Unit so
sold which shall consey 1o the grantee all the title of the Owner in the Unit, and shall apply the

proceeds of the sile for the fullowing purposes in the following order:

(a) The reasonable expenses of sale:

(b) The reasonable expenses of securing possession before sale, holding. maintaining and
preparing the Unit for sale, including pavment of taxes and other governmental
charpes. premiums on hazard ard liability insurance. and reasonable attormey's fres
and othor expenses incurred by the Association as provided for in this Declaration;

(<) Satistation of the Assogianon's lien:
{d) Satistaction m the order of priority of any subordinate claim of record; and
(e} Rernuttance of any excess to the Owmner.

Upon the sale of the Unit conveyed and the execution of a deed or deeds therefor. the
recital therein of default and of the mailing of the notice of delinquent assessment and of the
recording of the notice of detault and election to sell. of the lapsing of the 60-day period and of the
giving of the notice of sale shall be conclusive preof of the matters recited and that the sale v.as

o regularly and validly made. Subject to the provisions of NRS 116.31166, any such deed or decds
with such regitals therein shall be effectual and conclusive against the Owner, its heirs and assigns
and all other persons. and the receipt for the purchase money recited in a deed executed to the
purchaser as aforesaid shall be suflicient discharge 1o such purchaser from all obligation to see to
the proper applicanon ! the purchase money.

Every sale made under the provisions of this Section {014 shall vest in the purchaser
the title of the Owner without cquity or right of redemption.

Section 10,15, Alternative Lien Enforcement Procedures. If any procedures for
enforcement of a lien by sale as set forth in Article 10 should become or be determined to be invalid
or ineffective by appropriate fegislative or judictal action, the Board and the Association shall have
such rights. shall comply with such requiremients and conditions and shall follow such procedures
as may be established under the laws of the State of Nevada relative to the enforcement of
asses: :nents for conmmen eapenses and other charges in common interest communities, whether by
sale or otherwise. In the absence of any such faws, the Association's lien may be enforeed snd
foreclosed upon by sale of the Unit conducted in accordance with the laws of the State of Nevada
for judictal and’or non--udicial fureclosure of deeds of trust. The remedies set forth herein shall be
in addition to any other remedics provided by law or it equity for the enforcement of such liens znd
obligations, including the institution of legal proceedings against the applicable Owner personally.
Nothing kerein shall require the Board or the Assoctation to pursue any remedies set forth herein or

% otherwise availabic at Liw or m equity in any particular order or pnionity.
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Section 10.146. Rights 1o Receive Notices of Default and Sale.  The Person
authorized to record the notice of debiult and clectron to sell shalf within ten (10) days of recording
such notice, cause tw be deposited m the Umted States mail an envelope, registered or certified and
with postage prepand, contaming i copy of such notice. addressed 1o cach Person entitled to notice
under NRS 107 090 In addanon, the Persen authorized to muake the sale authorized by Section 10.14
at least twemy (205 day s belore the date of sade <hall cause to be deposited in the United States mail,
an etivelope, registered or certificd and with pestage prepaid, containing a copy of the notice of tirne
and place of sale. advrersed o cach Person entitled 1o notice under NRS 107.090. 1n addition, copies
of such notices of Jefault and notices of sale shall be given, within the time required by NILS
107.090 to each Mortgayee or s successor in interest. guarantor or insurer on the applicable Urit,
that has submutied o swritten 1eguest for notice to the Association in accordance with Article 14 or
is otherwise entitled to such notige under Arnticle 14

Section 10.17. Estoppei Certificate. Upon payment of a reasonable fee and upon
a written reguest ol an Owner, the Assaciation shall furnish a written statement setting forth the
amount of all Unit Charzes. brohen down by eategory, due or accrued and then unpaid with respect
to such Owner and or is Ut and the amount of the Assessments for the then current fiscal year
payable with respect 1o the ml, which stitemem shall, with respect o the Person to whom il is
issued, be conclusive against the Association that no greater or other amounts are then due or
accrued and unpaid us ol the date of tssuance of such statiement.

Section 10.18. Resale und Other Certificates. Upon payment of a reasonable lee
and upon a wrniten reguest of an Owoer. the Association shall fumish any certificate or other
documents required by 1the Act imcluding any certificate required to be given under NRS 116.4109
upon the resale of a Uit

Section 10.1Y. Subsidies und Like Kind Contributions. During the Declarant
Control Period. Declarant or any transferee of Declarant’s right, under Section 9.1, to annex
addinonal properts o under Section 131, of  the Developmental Rights, (including any
Participating Builder) muy annually clect either o pay Base Assessments on all of the Units which
it owns, or o pav o the Associabon the ditference between the amount of Base Assessments
collected on all other Units subjeet wr assessment and the amount of actual expenditures requirect 1o
operate the Association duning the fseal sear. Uniess Declarant or such transferee otherwise notifies
the Board of iirectors m writng at lcast sixty (60} dayvs before the beginning of each fiscal year,
Declarant or such transteree shall be deemed to have elected to continue paying on the same besis
as during the immedinely preceding fiscal sear. Declarant's or such {ransferee’s obligations
hereunder may be satiszied i the form of cash or by "tn kind” contaibutions of services or materials,
or a ¢ *mbination ot these.

The Assoviation s specifivally authonzed to ¢nter into subsidy contracts or contracts
for "in kKind” contribution ol services, maternls or o combination of services and matenials with
Declarant, a Participating Butider or other entities for the payvment of some portion of the Commeon
Expenses.
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Article 11,
SROUTECTURAL STANDARDS

Section 11.1. Generad. No structure shall be placed, erected or installed upon a
Unit, and no Construst on Activiny shall take place except, m cach ease, in strict compliance with
this Article, including obtaneng appros sl of the appropriate committee pursuant 1o Section 11 2.
All Construction Actiritics shall be bused on guadelines that take into account the unique setting of
the Properties in the mllside arca. the nequirements of applicable city ordinances and, if applicatle,
approved engincering plans

Nothing contained herem shall be construed 10 limit the nght of an Owner to remadel
the interior of its Uit oc o pamt the interior of ats Unit (not visible from outside the Unit) any color
desired. However, muodifications or adteranons to the interior of a Unit, including screened porchis,
patios and similar portions of o Unit which are visible from outside the Unit shall be subject 1o the
same approval or other Construction Activities under this section. No permission or approval shal)
be required to repaint the exterior ol a structure in accordance with the originally approved color
scheme or to rebuild in avcordance with vriginglly approved plans and specifications provided such
Construction Activitics ar¢ comducted in accordance with the provisions of this Declaration
goverming e activ ities themselves

Al dwe hings constructed on any portion of the Properties shall be designed by and
built in accordance wiih the plaas and specifications of a licensed architect or licensed building
designer and. if required by the DRC or any other commiitee established by the Board of Directors
pursuant to this Ariichk:, approved engineering plans.  All structures shall be located within any
applicable Butlding bnvelope.

This Artcle shalt not apply to the Construction Activities of Declarant, nor to
Construction Actis ities wath respect to the Common Elements by or on behalf of the Association,

Thas Article mn oot be amended without Dieclarant’s written consent so lorg as
Declarant owns any Land subject to this Declaration or subject 1o annexation to this Declaratior.

Section [1.1. Architectural Review. Responsibility tor administration of the
Design Guidelines, as detined below, and review of all appheations for construction snd
modifications under this Articke shall be handied by the DRC, as descnbed in Section 1] .2{a),
subject 1o the right ol the Board ot Directors o exercise such DRC rights as it determines and subjact
10 the right of the Board of Directors and the DRC to delegate additional functions or reviews (o
other . ommittees. The members of the committees need not be Members of the Association or
representatives of Members, and may, but need not. includge architects, enginesrs or similar
professionals. whose compensaton.t any. shail be established from time to time by the Board of
Directors. The Beard of Directors may establish reasonable fees to be charged by the committees
on behalf of the Assoc atton for review of applicatiens hereunder and may require fees to be paid
in full prior to review of any apphication.

{a) Design Review Committee. The Design Review Committee ("DRC™) shall
consist of at least three (34 but not more than five {54 persons and shall have exclusive jurisdict;on
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over all origmal comtrucuen on any portion of the Properties. Until one hundred percent of 1he
Additional Properties buve been developed and conveyed 1o Owners other than Participating
Buikders, Declaram retans the nght e appoant all members of the DRC who shall serve at the
discretion of Declaramt  [here shall be no surreader of this nght prior to that Gme except in a4 writien
instrument in recordable fomy oxevuted by Declarant. Upon the expiration of such right, the Bo:rd
of Directors shall appamt the members of the DRO, who shall serve and may be removed at he
discretion of the Boand o1 Pucctos

{b} Modifications Committee.  The DBoard of [Directors may establist a
Modifications Comnuttee ¢ MC™") of ut least three and no more than five (5) persons, all of whom
shall be appointed by _and shall serve at the discretion of| the Board of Directors. [n the absence of
an MC, the powers of the MO shall be exerersed by the Board of Directors or any committee to
whom such authormy « delepgated by the Board, Membwrs of the MC may include architects,
engineers or similar prolessimals who are not Members of the Association. The MC, if established,
shal] have exclusive junsdicion over Construction Activities consisting of modifications, additicns
or alterattons made o or W ensting structares on Units or contatning Units and the open space. it
any. appurtenant thereto Provided, however, the MO imay delegate its authority as to a partics lar
Neighborhood 16 the approprate board or committee of the Neighborhood, if any, subsequently
created or subsequentls subected o this Declaration so long as the MC bas determined that such
board or commuttes has in foree review and enforeement practices, procedures and appropriate
standards at least equal to those of the MC. Such delegation may be revoked and jurisdicton
reassumed at any tetie byownien notice. Notwithstanding the above, the DRC shall have the right
to velo any action tihen by the MO which the DRC dewrmines, 1w its sole discretion, to be
inconsistent with the 2aoachnes promuleaied by the IR,

Section 1.3 Guidelines and Procedures.

(a) Design Guidelines,  Declarans shall prepare the initial design «nd
develnpment guidehines and appheasiion and review procedures (the “Design Guidelines™y wh.ch
shall be applicable 10 all Construction Activiues within the Properties. The Design Guidelines may
contain general provistons apphicable to ull of the Properties. as well as specific provisions which
vary from one portion ot the Properties to another depending upon the location, unicuc
characteristics and 1mtended use thereot.

The DRO Shabl adopt the Design Guideiines at us initial organizational meeting and,
thereafter shatl have ~ole and ol authoriy e amend them from time 1o tme., without the consent
of the . Ywners.

The DRO Shallmake the Design Guidelines available to Owners and Participating
Builders who sech 1o engaze mdevelopment of or construction upon all of any portion of <he
Properties and all such Uersons shall conduct their activities in strict accordance with the Design
Guidelmes. In the discrotom of Deglannt, the Diesign Guidelines may be recorded in the offivial
records of the County reverder. in which event the recordad version, as 11 may unilaterally be
amended from tme Letase by the RO by recordation of amendments thereto, shall control in -he
event of any questien as to wingh version of 1a¢ Desian Guidehnes was in effect at any particujar
ume.
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Amendmoents wethe Desien Guidelines adopled from ume to time in accordance vth
this Section shuall onlv appiy o Construction Actnvanies commenced after the date of such
amendment, and shall not require moditications w or removal of structures previously approved oy
the DRC or MC once the approved Construction Activities have commenced (as determined by (he
Board).

The MC pun promulgzate detacled application and review procedures and design
standards governing s arvd of responsibility and practice. Any such standards shail be consistent
with those set torth in the Desipn Guidebines and shal! be subject to review and approval or
disapproval by the [DRU

(b} Submission of Plans. Plans and specitications showing the nature, kind,
shape, color, size, mateinils and locanon of the subject matter of the Construction Activities shall
be submitted 10 the appropriue comnntee for review and approval {or disapproval). In reviewing
each subrmission, the commitice may consider the quality of workmanship and design, harmony of
external design with existing struclures, and location i relation 1o swrounding structus 2s,
topography and tineh grade clevaton, among other things.

I the cvent that the DRO or MC fails o approve or to disapprove any applicaton
within sixty (603 Juy » after submisston of all information and materials reasonably requested, he
application shatl be deemed approved  However, no approval, whether expressly granted or deemed
granted pursuant to the Toregoing. shall be inconsistent with the Design Guidelines unless a variarice
has been granted in wr.ting by the DRO pursuant to Seetion 11.5,

(<) Licensed Contractors, Architects, All Construction Activities shall be
undertaken by contractors properly hicensed under the laws of the State of Nevada. All plans and
specifications applwible 1o the Censtruction Activities shall, to the extent required by law, be
prepared by archilecis. vnoineer< or other consultants properly licensed under the laws of the State
of Nevada. The DRO wod MO may require that ail contractors, subcontractors, material suppliess,
architects, engincers and vifwers pertenming Construction Activities register with the Associaticn.

{4y Representstive. 11 anvone other than an Owner requests approval of
Construction Activines, the DRC or MO may require that the owner designate such representat:ve
m WIlng.

(c) Interpretation. All questions or interpretation or construction of any of the
terms o1 conditions 1 this Arnele shall be reselved by the DRC, and 1ts deciston shall be firal,
bindin, and convlusive on !l of the parties affected

Section 11.4. Deposit. When plans and specifications applicable 1o Construction
Activities are submiticd o the DO or MO pursuant 10 these restrictions, the submission shall. at
the request of the DRC or MO be accompanied by a deposit of up to $1.000,00 (or such greater
amount as the Board ol Pirectors shall trom time to trme approve) to guarantee that the construct:on
site during the course of Condruction Activities will be maintained reasonably free of debris at the
end of each working day and that the Construction Activities will be completed and the drainage
sales and structures will correctly arain surplus water 10 the street or other approved locations, all
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as shown on the plans inl ~pecitivations subnsitied 1o, and approved by, the DRC or MC. Inthe
event of any vielaton af the provisions of thes Articke, the DRC or MC may give written not.ce
thereof to the Owner ul the Uit question and the registered architeet, engineer or contractor in
charge that if such v wolation s not cured or work commeneed to cure the same within forty-cight {418)
hours afler the mailiny of such notce. the DRC o MO may correct or cause 1o be corrected 1he
violation and use the deposit or as much thereof as may be necessiry to cover the cost of sitch
correction work and. 1 such evest require that the depostt be restored or increased. [f the cost of
cuning & violation exeeeds the amount ot the deposit, the excess cost shall be paid by the Owner of
the Unit in question 1o the DRC or MU as appliceble. The deposit, or any part thereof remaining
in the hands of the PIRC or MU anthe completion of the construction work, shall be returned by he
DRC or MC, ax applicable. wo the Person swho made the deposit,

Section 1 |.5. bospection. Inspection of work and correction of defects therein shall
proceed as follows.

() L pon the completion ot any work for which approved plans are required under
this Article. the Owmner or the Owner's representatiy ¢ shall give written notice of completion to the
DRC or MC.

thy Within minety (901 days thereatter., the DRC or MC or its duly authorized
representatve, may mspoct such improvement. IWthe DRC or MC finds that such work was not dune
in substantial compliance with the approved plans, it shall notify the Owner or the Owner's
representative in writin g ol such noncomphanes within such ninety (90) day period, specifying the
particwiars of noncoemypliance amd ~hall requare the Owner to remedy the same,

(e} AL upon the expization of thivty (30) days from the date of such netification.
the Orwner shall have foiled o remedy such noncomiphiance, the DRC or MC shall notify the Board
in writing of such fnlure Afier affording such Owner Notice and Hearing. the Board shafl
determine whether ther. 35 a noncompliance and, 1t so. the nature thereof and the estimated cow of
comrecting or remuos iy the swne. [Ua noncomplianee exests. the Owner shall remedy or remove the
same within a period of ne more than e (303 das s trom the date of announcement of the Board
ruling. 1f the Owner does net comply wath the Board rubing within such period. the Board, at its
option. may either romoesve the noncomplying mprovement or medification or remedy the
noncorapliance. ard thy Uwner shall reunburse she Association upon demand for all expenses
tncwred in connection tharew:th, 11 such expenses are not promptly repaid by the Qwner to the
Association. the Board thereol may levy o Special Assessment against such Owner for
reimbursement.

(I I tor i reason the DRO or MO fatis 10 notify the Owner or Owner's
representative of ant noecemiplance within nnet: (30) days afier receipt of the written notice of
completion trom 1he Owaer v Owoer's representatse, the applicable improvements or
modifications shall be devnea « o aceordance with the approved plans.

Section 11.6. Piligently Prosecute Work,  Construction Activities shall be

proszcuted diligenthy froey e vonumencement thereot and the same shall be completed wathin a
reasonable time, not b oseeed twelve (12) nunthis, in accordance with the requirements kerein
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contained; provided, however. thun the tune for corpletion shall be extended by the period of delays
in construction caused by strihes, inclement weather or other causes bevond the control of the
Owner. No outbuiiding shall be completed prior w the completion of the dwelling, except thit
temporary storage arad cons enienee Eaihties mas be erected for workmen engaged in construction,
but such temporary Ly hises shall be removed as soen as the construction is completed.

Section 11.7. No Waiver of Foture Approvals. The approval of cither the DRC
or MC of any proposals or plans and speciticat:ons or drawings for any work done or proposed, or
In connzction with any other mitter sequinag the approval and consent of such comminee, shall not
be deerned 10 constitute i waiver of any right to withhold approval or consent as to any similar
proposais. plans and specifications, drawings or matters subsequently or additionally submitted for
approval or consent.

Section 11.5. Variance  Uhe DRC may authorize variances from compliance with
any of its guidehaes and procedures when circemstances such as topography, natural obstructions,
hardship or aesthelic or emvirorznentid considerations require, but only in accordance with duly
adopted rules and regulations.  Such vanances may only be granted. however, when unice
circumstances dictale and no vananee shall {a) be effective unless in writing: (b) be contrary to the
restrictions set forth in this Declaration: or {¢) stop the DRC from denying a variance in other
circumstances. For purpoxes of this Sectieon, the inability to obtain approval of any govemmerital
agency. the issuanee of any permit or the terms of any Einancing shall not be considered a hardship
Wwarraniing a varianee.

Section 11.9, Limitation of Lizhility. Review and approval of any application
pursuant to this Articie ix made on the basis of acsthetic considerations only and neither the DRC
ror the MC shall bear iy responsibihity of ensuring the structiural integrity or soundness of approved
Censtruction Activitics. nor Tor ensuring complianes with building codes and other governmernal
requirements. Neither Declaront. the Association, the Board of Directors, any commitiee or member
of any of the foregoing shail be held tiable tor any injury, damages or loss asising out of the manner
or quality of approved construction on or moditications 1o any Unit.

Secticn 11.10. Enforcement. Any Construction Activities performed in violation
of this Article shall be deemied 10 be nonconforming.  Upon written request from the Board or
Declarunt, an Ouwner shalll at its own cost and expense, remove the nonconforming improvements,
alteration ot other work annd shad! restore the property to substantially the same condition as existed
prior o the noncontorming Construction Activities. Should an Owner fail 10 remove and restore as
requil.-d hereunder. the Board or its designees shall have the right to enter the Unit or other propenty.
remove the vielatian. and restore the properts to substantiaily the same condition as existed prior to
the nonconforming Censtrucuon Activitivs. Al costs, together with the interest at the Default Raze,
may be assessed against the offending Unit and collected as a Special Assessment pursuant. to
Section 10.5(b).

Any contractor. seheontractor, architest, engineer, agent. employee or invitee of an
Owmer who fails tc comply with the terms and provisions of this Article and the Design Guidelines
may be excluded by the Board from the Propertics, subject to the notice and hearing procedures
comained in this Dechuaion  In such ovent, neither the Association, its officers or Board of
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Directors member ~hall e Biohd Tuable to any Persan for exercising the rights granted by tus
paragraph.

In addion o e loregomng, the Board of Directors shall have the authority znd
standing, on behalt of the Assooanon, o pursue abl legal and equitable remedies available to enfone
the provisions of thi Article and the decisions of the DRC and MC.

Article 12,

The Properties shall be used only for residenual, recreational and related purposzs
(which may include. without Lintaton, oRices tor any propenly manager retained by the Associaton
or business offices for Dedleant or the Association) consistent with this Declaration, any
Supplemental Declaranon and amendiments 1o eithes . Any Supplemental Declaration or additional
declarztion or covenants vnposed on property within any Neighborhood may impose stricter
standards than those contamned in this Atticle. The Association, acting through the Board of
Directors. shall have standing and the power wenforce such standards.

Section 12.1, Nigns  Noosgn ot any kind shall be erected within the Propenizs
without the pnor wnitien consent of the Bourd ot Directors, except entry and directional signs
installed by Declarant and <uch wigns as the Association or this Declaration may not lawfully
prohibit.  §f permission - cranted w0 any Person to erect a sign within the Properties or if the
placement of speailicd t pos of signs within the Prepertics may not lawfully be prohibited by this
Declamtion or the Association. the Board reserves the night 1o restrict the size, color, letenng and
placement of such sign. The Board of Directors and Declarant shall have the right to erect signs as
they. in their discrenion. Joent appropriate Except as provided above. no signs, flags, banners or
similar items advertising or prosiding directional information with respect to activities being
conducted within or outside the Preperties shall be Jisplayed or posted within the Properties.

Section 12.2. Parking and Prohibited Vehicles.

{a)  Parking Vchicles for Owners or the heensee of an Owner shall be paried
in the parages or n the drivenoan s itam . senving the Units or in appropriate spaces or designated
areas in which parking iy or man not be assizned. Yehicles shall be subject to such reasonabile
rules and regulaticns as tw Boand of Directors or the Neighborhood Association, if any, having
concrroent jurisdiction vver parking areas within the Neighborhood, may adopt. Daclarant andior
the A sociation may Jestgnate cerinn op-sireet parking arcas for visitors or guests subject 10
reascnable rules

{h Prahibize | Vehicles Commercial vehicles. vehicles with commercial wriiing
on thewr extentors, volncios primandy wsed or designed tor comimercial purposes, tractors, mobile
homes. recreanonai »chicles, malers tenther with or without 'wheels), campers, camper trailers, boats
and other watercratl, and boat tnnders shall be parked only in enclosed garages or areas, if ary,
designated by the Board or by the Neighborhood Assocation, if any, having concurrent jurisdiction
over parking arcas within o partiaular Neighborhood. Stored vehicles and vehicles which are either
obviously moperable or Jo ot have current operating icenses shall not be permined on the
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Properties except withim enclosed garapes. For purposes of this Section, & vehicle shall ke
considered "stored” 1111 1 put up an bloacks or vosered with a tarpaulin and remains on blocks or so
covered for fourteer: comseeuin g Jay s without the prior approval of the Board. Service and delivery
vehicles may be parked mthe Praperties tog such peniod of time as is reasonably necessary to proviide
setvice of to make adelineny toa Uit or the Common Elements. Any vehicle parked in viotation
of this Section or parking rules promudgated by the Board may be towed, following the giving of any
notice required by this Tlechiration or the Balaws.

Section 12.3. Orecupants Bound.  All provisions of the Goveming Documents
which govern the conduct of Owners and which provide for sanctions against Owners shall 2)so
apply to all occupants. guests and invitees ol any Unit. Each Owner shall cause all occupants of his
or her Unit to comply with the Governing Documents.  An Owner shall be responsible for all
violations and losses w the Commen Elements caused by the occupants of such Owner's Urat,
notwithstanding that the occepants of the Unitare fully Tiable and may themselves be sanctioned for
a violation of the Cravernimg ocurenis.

Section 12.4. Animals and Pets. No animals, livestock or poultry of any kind shall
be raised, bred or kept en s portion of the Properties other than dogs, cats or other usual and
common househofd pets in a number and of a type not in violation of city ordinances or other lavs.
However, those pets which are permitted to roam free, or. in the sole discretion of the Board,
endanger the health. muke objectionable toise or constitute a nuisance or inconvenience to the
Owners of other Units or the ovvner of any portion of the Properties shall be removed upon request
of the Board. 11 the pet vvner tiils 1o honor such request, the pet may be removed by the Bowrd.
No pets shall be kept. bred or maintined tor any conunercial purpose.  All dogs shall at all titnes
whenever they are cutside o L mit be contined on a leash held by a responsible person. The Board
also shall have the authonty o restrict or prohibit the keeping of breeds of dogs or other usual and
common beusehold pets with 2 hnown history of dangerous or vicious behavior.

Section 12.5. Quict Emvironment. Nothing shall be done or maintained on any part
of 2 Unit which emits foul or obnoxious odors outside the Unt or creates noise or other conditians
which tend to disturb the peace. quiet. sately. comfort or serenity of the occupants and invitees of
other Units. There shall not be maintiined any plants or animals or device or thing of any sort whose
activities or existence i am wins is noxicus. dangerous, unsizhtly, unpleasant, or of a nature as may
diminish or destroy the ooy ment of the Propertivs.

Na noxious. Heeal or offensive activity shatl be carmed on upon any portion of the
Proporties. if. in the seosoncble determination of the Board, the activity tends to cause
embarrassment. discomion, anrovangs or nuisance 1o Persons using the Common Elements or to the
occupants and invitees ot other Units. No outside burning shall be permitted within the Propertius,
other than customars houschold barbecucs, fireplaces, fire pits, gas heaters and similar household
devices used in compliance wih Oty erdinances and owned and maintained in accordance with all
applicable laws. No speaker. horn, wlhistle, belt or other sound device. except alarm devices used
exciusively for scourity purposes, shadl be installed or operated on any Unit, The use and discharge
of firecrackers and other tireworks is profubited within the Properties.
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Section 12.6. Vansighithy or U akempt Conditions. All portions of a Unit outside
of enclosed structures shall be hept waclean and tdy condition at all times. Nothing shall be doae,
maintained, stored o hept ontade of enclosed structures o a Unit which, in the determination of
the Bozrd of Directers, cause o on uselean, unhealthy or untidy condition to exist or is obnoxious o
the sensics. Any structures, cquipment or utier items which may be permitted to be erected or placed
on the exterior partions of Ui shall be aepr in o neat, clean and attractive condition and shall
promptly be remored spon eguest of the Board it in the judgment of the Board, they have beconie
rusty, dilapidated or ctherss o tadlen e disrepasr. The pursuit of hobbies or other activities,
including spectfically. withe ot ety the generality of the loregoing, the assembly and disassemily
of motor vehicles and other era Tuiigal devices, which might tend to cause disorderly, unsightly ur
vnkempt conditions. ~ha’t not be punaed or undertaken on any part of the Properties.
Notwithstanding the above, the disasserrbly and assembly of motor vehicles to perform repair work
shall be permitted prosided such acinaties are not conducted on a regular or frequent basis, and are
either conducted cntirely sithim an enclmed garage or. if conducted outside, are begun and
completed within taclve hours

NoOwner on cccupant shall dump grass ¢lippings, leaves or other debris, petroleum
products, fertilizers o1 other orennally hazardous or wxic substances in any street, open area,
drainage ditch. strean:., pomd o Likes or clsowhere within the Properties, except that fertilizers may
be applied to landscapmy oo U asts provided vare is wken to minimize runoff,

Section 12.7. wntennas. No extenior asiennas, aenals, satellite dishes, masts or
other apparatus Tor the ransis~on of wevision, radio, satellite or other signals of any Kind skall
be installed or mainzuned onany Uit or wpon any portion of the Properties except in conformity
with the rules and regulations adopted by the Association applicable to the nstallation and
maintenance of such devices and improvements, in ettect from time to time, which the Assoctat:on
shall make avalabic to 2l {haners,

Section 12.8. Rasketbal! Equipment, Clotheslines, Garbage Cans, Tanks, Etc.
In addition 10 the appheatic provisions of the Design Guidelines, all basketball hoops and
backbaards. ciotheshines, cuziaze cms above-ground storage tanks and structures, mechan < al
equipment and other sinmbar tenis on U aits shan? be located or screened so as 10 be concealed from
view of peighbonng Unna sectsand property located adjacent to the Unit, All rubbish, trash and
garbage shall be stored i anpoepoate containess approved pursuant io Articte 11 and shall regululy
be removed from the Properies and shafl not be allowed to accumulate.

Section 12,4, Suhdivision of Unit and Time Sharing. No Unit shall be subdivided
or ts soundary lines Charood aeept wath the prior writien approval of the Beard of Directors.
Declarant, howeser, tor il i oy tnsteree of Developmental Rights pursuant 10 Section 15 1,
hereby expressiy reserves thy it fo subdivide, change the boundary line of, and replat any Uniu's)
or other portion ot the Proccctcwnad by Declarant or such trunsteree. Any such division, boundary
line change or replatting ~5.0 not e in violation of the applicable subdivision and zoring
regulations.

No Ut shd! Bemade subject 1o any tvpe of timeshannyg, fraction-sharing or similar
program wherebs the nieht o ondfusive use of the Uait rotates among members of the program on
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a fixed or floating nme schodule onver a perned of years, However, Declarant hereby reserves she
trght for itself and iy asspeeowe operate such o progeam wath respect to Units which it owns.

Scetion 12.10. Firearms [ discharge of ficcarms within the Propentics 5
prohibited. The tenm "tircanms includes “B-3" puns, peliet guns and other fircarms of all types,
regardless of size. Notwahstanhag ans thang o the contrary contained herein or in the Bylaws, the
Associmtion shatf pot be obluoted o tshe action 1o ¢nforce this Section.

Section {2.1 1. {reigation. Nosprinkler or irrigation systems of any type which draw
upon water from crechs, streas tivers, ponds, wetlands, canals or other ground or surface waters
within the Propertics shall Lo sstalled. constructed or eperated within the Properties. However,
Declarant and the Assoviation shall have the right to draw water from such sources for the purpose
of irrigating any Common 1 ivients or Area of Common Responsibility. All sprinkler and irrigation
systems serving 1 nits <hall Jiss upon public water supphies only and shall be subject to approval
in accordance with Article 11 Private irngetion wells are prohibited on the Properties. unless
maintaired by the Assoviation or Declarant. No sprinkler or irrigation systems on a Unit shall be
permitted to irrigate the arcas outside the Building invelope on that Unit.

Section 12.12. Tents, Mobile Homes and Temporary Structures. Except as ruay
be pernitted by Declarunt or the DRC during inttial construction within the Properties, no tent,
shack, mobile Bome or vther <trocture of o temporary nature shall be placed upon a Unit or any part
of the Propertics. Purty wnts or similar temporurs structures may be erected on a Unit within the
Building Envelope or on Uonpion Flements designated for such purposes for a limited perioc of
time for special events in accondance with the written policics of the Board or with prior writien
approval of the Board.

Section 12.13. Grading, Drainage and Septic Systems. No Person shall alter the
grading, of any Unit without prier appronal pursuant 1o Article 11 Catch basins, drainage areas .v:d
landscaped arcas o i Pt ontside the Building Envelope are for the purpose of natural flow of
water only, No ebstructions ordebris shall be placed in these arcas. No Person other than Declarant
or, after the Declurant Control Periend. the Association (or. if applicable, the DRC or MC) muay
obstruct or rechann2l the dranaze flows after lecatton and installation of (i) landscaping cutside of
the Building Envelope or it Qonage ssales, storm sewers or storm drains or channels. Declasant
hereby reserves Tur el and the Associalion a perpetial casement across the Properties for the
purposs of altering drainage ad waner floss, jlowever, the exercise of such an casement shail not
matertally diminisa the salue of or unregsonably interfere with the use of any Unit within the
Buile -1g Envelope without the Owner's consent. Septic tanks and drain fields, other than those
installed by or with the comernt ot Declarant o, atier the Declarant Control Perted, except in strict
compliance with the Design Guidelines and upon prier approval in accordance with Article 11, are
prohibited within the Propertzos

Section 12.14. Removal of Plants and Trees. No trees or shrubs. except for those
which are discascd or dead o Create asatens hazard. shall be removed except in strict compliance
with the Design Gurdehines o npon prior approsal in accordance with Article 11, In the event of
an intentional or anintentios:d iolation ol this Section, the violator may be required by the Board
or other body hav ing juni=Jicti o moeplace the scemaoved tree with one or more comparable trees of
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such size and number and o soch logaoons as the Board or such body determines, in us sale
discretion, i necessary o pat e the danaes

Section 12,15 Sight Distienee st Intersections.  All property located at strect
intersections shall be Lindscapad ~oas 1o permil sate sight across the street comers. No fence, wall,
hedge ot shrub planting shat!! be placed or perminted 1o remain where it would create a traffic or signt
problen.

Section 12.16. Lighting. scept tor traditional holiday decorative lights, which miay
be displayed for two months prior w and one month aller any commonly recognized holiday for
which such hights are tradionally displayed. all exterior Lights must be approved in accordance with
Article F1.

Section 12.17. Artificiand Vegetation. Exterior Sculpture and Similar Items, No
artifictal vegetation. permatent or emporary Bagpoles, sculpture, fountains, flags, birdhouses,
birdbaths, other decorazn v cinbellishments or sumilar items shall be permitted except in accordance
with th: Design Guidebines and any approvals reguired under Anticle 11,

Section [2.[8. Fnergs Conservation Equipment. No solar energy collector parcis
or atterdant hardware or ether enerey conservation equipment shall be constructed or installed ¢n
any Unit unless 115 o integial and karmuontous part of the architectural design of a structure. 4s
determened in the sole discreiton of the appropriate commitice pursuant 1o Article 11, except as
otherwise permutted by NRS 1112390 No windmulls, wind generators or other apparatus for
generating power frone the wand ~hall be erected orinstalled on any Unit,

Section 12.19. Flavoround.  No jungie gyms, swing sets or similar playground
equipment shall be crected o mstadled onany Unit withowt prior written approval of the MC :n
accordance with Article 11 oy play ground or other play areas or equipment furnished by the
Assochation or erevied withim the Properties shall be wsed at the risk of the user. The Associaticn
shall not be held hable to any Person for amy claim, damage. or injury occurring thereon ot related
to use thergof.

Section 12.20. Fenees, No hedpes, walls. dog uns, amimeal pens or fences of any kird
shall be permitied on amy s osoept as apprned in accordince with Anticle 11,

Section 12.21. Bustness Use, No business, trade. garage sale, moving sale. rammage
sale o similar actioiy mae be conducted i or from any Unit, except that an Qwner or occupant
residing n a U'nit may conduct Business activities within the Unit so long as: (a) the existence or
operation of the busines whivity  not apparent or detectable by sight. sound or smell from outside
the Unit; ¢b} the business activiy conforms o all zoning requirements for the Properties; {¢) the
business activity does not s el o regular visitation of the Unat by clients, customers, suppliers or
other business imvitees vr dovt-to-door selicitation of residents of the Properties: and (d) the business
activity is consistent with the rosidential ¢haracter of the Properties and does not constitute a
auisance or a hasardous or vitensnve use o1 threaten the security or safety of other residents of the
Properties, as ray be doterniaced in the sele diseretion of the Board.
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The tenms "busisess"and "trade.” as used in this provision, shall be construed to have
their ordinary, generally avcepiod meanings and shall melude, without himitation, any occupation,
work or activity undertakety o ongoing basis which involves the provision of goods or services
to persons other than the provider’s Tannly and 1or which the provider receives a fee, compensation
or other form of consideration, regardless ot whether: () such activity is engaged in full or pan-tinyz,
(b) such activity is intended Lo or does generate a proflt or {c) a license is required.

Notwithatandine the above, the [easing of a Unit shall not be considered a business
or trade within the meaning ol thes Seetion, This Section shall not apply to any activity conducred
by Declarant or a Participatieg Butlder upproved by Declarant with respect to its development and
sale of the Proporties or its e o amy Umits which it owng within the Properties, including the
operation of a timeshare or sinnitar program.

Section 12.2.2, On-Site Fuel Storage. Mo on-site storage of gasoline, heating or ofier
fuels shall be perminted on any port of the Propenties. However, up 10 five (5) gallons of fuel may
be stored on cach Unit for emereeney purposes and operation of lawn mowers and similar tools or
equipment, and the Association shall be permitted to store fuel for operation of maintenance
vehicles, generators and sinular equipment.

Section 12.23, Leasing of Uniix. "1 casing.” for purposes of this Declaration. is
defined as regular, exclusive vevupanes ot'a Unit by any person, other than the Owner for which the
Owner receives any consideranion or henerit, inciuding. a fee, service, gratuity or emolument. (The
defined term applics as well to all derivations of the word "lease.”) Units may be leased only in their
entirety. No fraction or portien nuy be leased. There shall be no subleasing of Units or assignment
of leases unless prior written apjrosals obtained frem the Board of Directors. No transient tenants
may be accommodated inal m1 AdL feases shall be sz writing and shall be for an initial term of no
less than thirty (300 dar s except with the prior written consent of the Board of Directors. Notice of
any lease, together with <ucii adJiien:] information &s may be required by the Board, shall be given
to the Board by the Owaer within ten (103 davs of'execution of the lease. The Owner must make
available to the lessec copies of the Goveming Docurnents. The Board may adopt reasonable rules
regulating leasing cnd subicaning

All teases and rental acrecments shall be in writing and subject to the requirements of the
Govemning Documents and the Axsociation, Al leases of @ Unit shall include a provision that the
tenant will recognize and atiorn e the Association and any applicable Neighborhood Association
as landlord, solely for the purpese of having the power to enforce a violation of the provisions of the
Govening Documents against the tenant, provided the Association or, if applicable, the
Neighivorhood Association gives the jandlord potice of its intent to so enforce and a reasonsble
opportunity to curc the solatn directly. prier 1o the commencement of an enforcement action.

Section {2.24. Laws and Ordinances. Even Owner and occupant of any Unit, their
guests and invitees. shall comply with all Laws, statutes, ordinances and rules of federal, state and
municipal governments appiicable w the Properties. Any violation may be considered a violaion
of this Declaration, However, dhie Board shall have no obhigation to take action to enforce such laws,
statutes. ordinances and ruics
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Section 12,25, Sinete Family Geenpaney. No Unit shall be oceupied by more than
a single family . For purpescs ol tis restneiion, 1oaingle family shall be defined as any number of
persons related by blood, adep o ormaniage Bving with not more thin two persons who are not
so related as a single bowseln © 8 and e houschald employees of cither such houschold urit.

Section 12,26, Woarer and Mineral Operations. No oil or water drilling, oil or weter
development operations, v reimng. quarmy ing or mining operations of any kind shall be permited
on any Unit. No derrsch o other structare designed for use in boring for water, oil, natural gas or
other minerals shall by crecied and mamtaimed or permitted on any Unit,

Section 12.27, Doors andd Windows. No "burglar bars,” steel or wrought iron bars
or similar fixtures. swhother dovenad for decorative, security or other purposes, shall be installed on
the extenior of amy window s o o ot s dwetling. No sigas, numbers or other writing shall be
written on or placed ohe s or windowss o an occupled dwelling, cither temporarily or
permanently. All windows oo e occupied dwelling on a Unit which are visible from the stree! or
other Units shall have diapes o cotaine, bimnds or other permanent interior window treatments, and
all pc-mom which are vibic o oltsde thee d'\\\.‘“ll‘lg shall be \'-'hilf: or Oﬁ-Whil’E iﬂ. C-Olﬂl’, L[]'dll"SS
otherwise approsed in wnitng By he Board. Sheets or simifar temporary window treatments may
be used for a short time atter tanmy accupaney ol a dwelling, provided they are removed and
replaced with pennasient windoon treatments within a reasonable time after taking occupancy of the
dwelling, as determined in the wode discretion of the Board of Directors.

Section 12.25. Resdentil Bwelling. The primary structure construgted on each Unit
shall be an attached i o0 ingle fanily residential dwelling located within the Building

Envelope: any other stractine <70 be constructed only after approval by the appropriate committee
pursuant o Articic i

:\.Tﬁclc |3.
EASEMENTS

Section 13.1. Fasements of Encroachment. There shall be reciprocal appurtenant
casements of encreachiment. and for mamtenance and use of any permitted encroachment, betwaen
each Unut and any adpicent Connmon Blements and between adjacent Units due to the unintentio nal
placement or settiing or Jitte o the improvements construcied. reconstructed or altered thereon
(in accordance with the tenms o the Governing Docements) o a distance of not more than three faet,
as measured from any point en e conien bowdary along a line perpendicutar to such boundiry.
Howsver. in no ev ont ~hall e v cment for encroachment exast if such encroachment oceurred due
1o wuful and Anewing condect oo the part ot or with the knowtedge and consent of. an Owmer,
occupartt of the Associition

Section 13.2. Fosewments for Utilities, Ete.  There are hereby reserved unto
Declarant, so long as Decharont owns any propenty described on Exhibit 4 or Exhibit B-1. the
Association and the Jdosigoeos o cach twhich miy include the City, the County and any util:ty)

aceess and maintenaney viaser L nis upon, across. over and under afl of the Properties to the extent

reasonably necessary lor the parpose of replaving. repairing and maintaining cable television

S¥StEMS, masteT teloy mon s systems seeunty and similar systems, roads, walkways, jogging
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and bicycle pathwas s, Lindscarine ke ponds,wetiands, drainage systems, street lights, signe ge
and all utiities, indludme wator seners et boxes, telephone, gas and eleetricity, and for the
purpose of instatliag any ol the forepomy on property which 11 owns or wathin casements designaed
for such purposes on recanded plats of the Propertics Notwithstandmg anything to the contrry
herein, this casement shall notcnmle the holders 1o construct or install any of the foregoing systens,
facilities or utiitics ov e wder o treaeliany exaesting dwelling ona Unit, and any damage to a Unit
resulting from the vaweroee of 10 casenient shall promgly be repaired by, and at the expense of, “he
Person exercixing the casemcn: The exetarse of this casenwit shall not unreasonably interfere with
the use of any Umit and oncert o ciergencs . entrs onto any Uit shall be made only atwer
reasonable potice 1o the Owner o s uparh

Without Bimetoes the geoerality ot the furegoing, there are hereby reserved for the
local sannation Jistnct, water ~appher, electric company, telephone company, cable twelevision
provider and naturad pus supplior casements across all the Common Elements for ingress, egress,
installation. reading, replaving. tepiiring and maintuning utitity meters and boxes. However, the
exercise of this casement sha!l not extend to petimitting ¢ntry into the dwelling on any Unit.
Notwithstanding ans thing o the contrary contained 1n this Section, no sewers, electrical, telephene
ot CATV lines. water bines v ctlier vtihties muay be mstalied or relocated on the Properties, except
as may be approved by the Bocnd ot Direetors or as provided by Declarant,

Section 13.3. Fasements 19 Serve Additional Property. Declarant and its duly
authorized agents. reprosentatie o and cnploy ces, oy well ay 1ts sucgessors, assigns, licensees and
mortgagees, shall hive and hereby reserves an casement over the Commen Elements for the purposes
of enjoyment, use. accoss il development ol the Property desceribed in Exhibit A attached hersto
and incorporated hervin, whotior or not such property is made subject 1o this Declaration. Tais
easement includes. but i~ ot liented vl s right o ingress and egress over the Common Elements for
construction of roads and for oo neoimye and imstalling utilities on such property. Declarant agrees
that it and s successors of - ens shall be respoasihle for any damage caused to the Come:on
Elements as a reseit ot vehicolr trattic conneeted with development of such property. Declaran
fusther agrees thai i the caseriynt o eaercised Tor permanem aceess o any of the property described
in Exhibit A and ~uch prepoers o ans portion siereof 15 not made subject to this Declaration,
Declarany, its succossurs or assiens shall enter into i reasonable agreement with the Association to
share the cost of mairtenance <7 any aceess roasdwady serving such property. Such agreement skall
provide for sharing o custs hased on the ratio which the number of residential dwellings on taat
portion of such property swhich o served by the cosement and is not made subject to this Declarat on
bears to the 1ota) sumber o re-slennal dwellings within the Properties and on the property which
ts seved by the cosement.

Section 13.4. Iight of Entry. 1 he Association shall have the nght, but not the
obligaticn. 1o citer upon wae il for emergenuy. seeurity and safety reasons, to perfurm
maintenarce puarsiant to At e 3 and woanspect for the purpose of ensuring compliance with the
Governing Documctis, which right may be exereised by the Board of Directors, officers, agents,
employees, managers and all pobice oiticers, fire and ambulanee personnel and similar emergency
personnct in the performance o wir respective duties. Exeept in an emergency situation, entry shall
only be dusing reasonable hosa and alter notice 1o the Owner. This right of entry shall include the
right of the Associanon o ciier upon any Uit 10 cure any condition which may increase the
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possibility of a firc or ot e Dt eventan Csner Euls o refiases 10 cure the condition with in
a reasonable wme alter teques - Dt Boad, but shadl not authorize entry into any single famly
detached dwelling wiliout por ovon ot the Owner. exwept by emergency personnel acting in thoeir
official capacities

Section 1.5, Pasement Over Resart Properties for Benefit of Association.
Declarant expresshy rosorves ton tie bene Nt of the Assaciation, its agents, employees and contractos,
an easement over the Perimetes Sirips, jor e purpose of maintaining the planted landscaping o 1ae
Penimeter Stnps in o vendite - substantially equal o the landscaping located on the Common
Elements. Notwnhstanding @0 Association’s rescivatien of this casement, the respective owrsTs
andror operators of the Res Properiaes shall be responsibie for maintaining their propertis,
including any Golt Ciunand & .ort 1 biies and improvements, aed all expenses associated with
the maintenance. repat and Lo cop ot their nespecus e properties, and neither the Association nor
any OQwner shall have won resys atubiny oo mainien any portion of the Resort Properties includiag
the Perimeter Stnp Compbo: o~ by the respecus e owners of the Resort Properties regarding 1he
failure of an Ownor o man L his §mit or the fTulure of the Association or a2 Neighborhood
Association 1o maintun the Cormon Blements under ats control must be filed with the Board. The
Association or Neichberhood Geociiiton shall respond to any such wnitten complaint within thirty
(30} davs of receipt ot the conrlant,

Section 13.6. Corant of Easements. Every Unit 1s hereby burdened with an
easement allowing coll balls L Bnoamy polfers using the Golt Club to come over and on each such
Umit. All golters using the ¢ i Club shail have an ecasement o cone on each Unit for the purpose
of seeking and retricying such ol halis, provided that golters shali not have the right to use such
gasement to come on am 1ubiy feneed Uit The toregoing casement shall not relieve golfers using
the Golf Club of amy habihits iy man hase tor property damage or personal injury resulting from
the entry of golt bills or gelfer~ oinam Unit

Section 13.7. Wabvor of Liability, THE DECLARANT, THE ASSOCIATION AND
ITS MEMBERS (IN THUVIR CAPACITY AS MEMBERS), THE PARTICIPATING
BUILDERS, THE OWNIR AND OPERATOR OF THE GOLF CLUB, AND ANY
SUCCESSOR 1IN TITLE 10 THE GGLE CLUB, AND ANY AGENTS, SERVANTS,
EMPLOYEES, DIRECTORS, OFFICERS, AFFILIATES, REPRESENTATIVLS,
RECELVERS, SUBSTMARE S PREUDECESSORS, SUCCESSORS AND ASSIGNS OF ANWY
SUCH PARTY. SHALL MOT IN ANY WAY BE RESPONSIBLE FOR ANY CLAIRIS,
DAM AGES, LOSSES, DENMANDS, LIABILITIES, OBLIGATIONS, ACTIONS OR CAUSES
OF ACTION WHATSOENVERIINCLUDING, WITHOUT LIMITATION, ACTIONS BASED
ON (AY ANY INVASTON OF AN OWNER'S USE OR ENJOYMENT OF THE UNIT, iB)
IMPROPER DESIGN OF THE GOLF COURSE, (C) THE LEVEL OF SKILL OF ANY
GOLFER (REGARDLESS OF WHE THER SUCH GOLFER HAS THE PERMISSION OF
THE MANAGEMENT TO 1 5E THYE GOLF COURSE), OR (D) TRESPASS BY ANY
GOLFER ON THE UNULL FHAT MAY RESULT FROM PROPERTY DAMAGE OR
PERSONAL INJURY FROM GOLF BALLS(REGARDLESS OF NUMBER) HIT ON THE
UNIT, OR FROM THE EXE 210 ISE BY ANY GOLFER OF THE EASEMENTS GRANTED !
HEREBY. '
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Section 138 Other Finements o addition to the casements set forth clsewh:re
in this Declaration vr on the 1ot all arther ¢asements or licenses to which the Common [nter:st
Communuity 15 prosenby subictare reoned o syt B-30 In addition, the Common [nter:st
Comrpunity may be sobject wooorher cosements or hicenses granted by Declarant pursiani 1o 1ts
powers reserved under Article 3 o) s Declaration

Article 14,
MORTGAGLEY, PROVISIONS

The ollowing piovisons e for the benetit ot holders, insurers and guarantors of first
Mortgages on Lnits in the Properties. The provisions of this Article apply 1o both this Declaration
and to the Bylaws, notwithstanding any other pros sions contained therein.

Section 14.1. Natiees of Action. An sttutional holder, insurer or guarantor ¢f a
first Mortgage who proyicdes writton request to the Association (such request 1o state the name nd
address of such holder. insuret. o cuarantor and the street address of the Unit to which its Mortgage
relates, thereby bevonring an 7} ligible Holder™s. wiil be entitled to timely written notice of:

{a) any eondemnation oss er any casualty loss which affects a matenal port.on
of the Properties or which attvers any Unit un which there s a first Mortgage held, insured or
guaranteed by such Ehaible Hodder:

th) any delingquency i the payment of assessments or charges owned by a Lt
subject to the Mortgage ot such Lhotbic Holder. where such delinguency has continued for a per-od
of sixty (60} days. or any other ~iolation of the Declaration or Bylaws reiating to such Enit by the
Owvmer or occupant which (s por cured v ithin soany (60) days. Notwihstanding this provision, ony
holder of a first Mortzage s, upon switien regquest o the Association, entitled to written notice from
the Association of any ddetisult i the pertormance by an Owner ot a Unit of any obligation under the
Declaration or By Livvs which 1~ not cured withun sisty (603 days:

() any hapec, caneetltion or material modification of any insurance policy
maintained by the Association: or

tdy  any propesed aeon which would reguire the consent of a specified percentige
of Eh ible Holders.

Section 14.2. Special FHLMCO Provision. 5o long as required by the Federal Homne
Loan Mortgage Corporation, il bihosang pronisions apply in addition 10 and not in lieu of Section
14.1. Without the consent of Dicyates representing at least sixty-seven percent (67%) of the vetes
and of Declarant, so Teng as it cons any land sabject we this Declaration, the Asseciation shall vot:

@y byaet o enission seeh (o abandon, pantition. subdivide, encumber, sel’ or
transfer all or any portion ot e real property comprising the Common Elements whick he
Association ownis, Jdirectly or ety dihe granung ol casements for public wilities or other similar
purposes consistent with the i ded vee ofhe Common Blements shatl not be deemed a transier
within the meaninye ol tns subh oo,
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thy anee s scthod oF deteomauny thie obligations, assessments, dues or other
charges which may e levied st an Owner ol a Uil prevaded that a decision, including
contracts, by the Board or prona sons ot any declaration subsequently recorded on any portion of 1he
Propenties regarding assossmmicnt o Nawhborhoods or other sinilar arcas shall not be subject to this
provision where such Joctsion o subseguent decloration 1s otherwise authorized by this Declarativa,

{1 by aet or csneston chanee, wanve or abandon any scheme of regulations of
enforcement pertining to arch vl desiga, extenor gppeararce or maintenance of Units and 1he
Common Elements. providod that the ssuance and amendment of architectural standan!s,
procedures, rules and regula: o o wse restrictions shall not constitute a change, waiver or
abandonment withi the mear - of s provision,

{(dy Ll teat. e msarance, as required by ths Declaration; or

e} use hazod isuranee pracecds for amy Common Elements losses for other than
the repatr, replacement of recestruction of such property

First Mortgages . mav. jomtly or sinzly, pay taxes ot other charges which are in
default and which mun or hase ivccome i charge agamst the Common Elements and may pay overcue
Premuums on properiy INsSuraee pelioes or secure ew propenty insurance coverage upon the lapse
of an Association poelicr . and (i1 Morteees making such payvments shall be entithed to immedi.ste
reimbursement from the Assecion

Section 14.3, Other Provisions for First Lien Holders. To the extent possible
urder Nevada law:

(et} AN fesbosslen of repair of the Properties atier a partiai condemnation or
damage due to an meurable & ocerd shall be performed substantially in accordance with this
Declaration and the origanal por - i specilications uniess the approval is obtained of the Eliginle
Holders of first Muoatcases on !t oo which at feast Iy -one pereent {319%) of the votes of Unnits
subject 10 Morgages hald by <11 higabie Helders are allocated.

(b ANy cheden o eimnnete e Association atter substantial destruction ¢ra
substantial taking w conderns:onen <shall regquire thwe approval of the Eligible Holders of first
Mortgages on Upils 1o whieh o least fitty-one pervent (31%0) of the votes of Umis subject 10
Mortg 2ges held by such Eligebis Plodders are allocned,

Section (4.4 Vacmdbhiments to Geveraing Documents. The following provisiens
do not apply to amwrduents o e consbiuent devutients or termination of the Asseciation mede
as a result of destruction, dar- . oo or condemnation pursuary 1o Section 14.3 (a) and (b), or to the
addition of land in accordance o vrde 9

() he conont o! Members iepresentuing at least sixty-seven pereent (67% of
the votes and of Declirant, so i as it ewns ans fand subject 1o this Declaration, and the approval
of the Eligible Huldors of tira Mortzages on Units to which at least sixty-seven percent (67%,) of
the votes of L'mits subicct o a N ateace appertain, shall be required to terminate the Association.
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{b) Phe cor ot Muersbers pepresenting at [east sixty-seven percent {67%) of
. the votes and of Declutamt, sl s stonas ans Land subect 1o this Declaration, and the appros al
of Eligible Holders ot 1ist Mot ves on Uity to swinehy it Jeast lifty-one percent (51%) of the voes
of Units subject to a Magtgape S parton, shall e segquited o materially amend any provisions of 1ne
Governing Documents (other Fom the tales and sepulations), or o add any material provisicns

thercto which establish provich bonl gosern or eegulate any of the following:

i1} oty

{11 a-aessanienly, assessient liens or subordination of sueh liens;

() Py s Tor mannicnanee, repalr and replacement of the Commoan

Elements;

0y ey of fidelity honds;

i) i o use the Commeon Elements;

v respensthility tor mainterance and repair of the Properties;
(i cuansien or contnwion of the Propertics or the addition, annexaton

or withdrawal of Properties to v ot the Associahion;

(vin P wdaries of apy U,
Lind feaang of Units:
(x) itposition of any nght of tirst refusal or similar restriction of the riyght

of any Owner 10 sell. transter or otherwise convey his or her Unit;

(5 carabbshment of selfemapagement by the Association where
professional manavenng hax beonwequired by an Uhieible Polder: or

(N1} o provisions ineluded 1 the Goveming Decuments which are for
the express benefit of holders, porantors or nsures of first Mortgages on Units.

Section 14.5, No Prierits . No provision of this Declaration or the Bylaws gives or
shall be construed as viving arm Caaner or ether Person priotity over any rights of the first Mortgayee
of any Uit in the case of distribaiion 1o such Ovwner of insurance proceeds or condemnation awards
for losses to or a tahin - of the Coenmaon Hlements.

Section 14.6. Notice o Association. UUpon request. each Owner shall be obliga ed
to furnish to the Asseciation the seme and wddress of the Mortgagee encumbering that Cwnet’s Uni.

@ Section 14.7. Amcadment by Board. Should the Federal National Mongage
Association or the |uderal Phone Tean Morgage Corporation subsequently delete any of its
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respective requircmients wlich novessitate the provisions of this Article or make any such
requirements fess stingent, the Board. swihout approval of the Owners, may record an amendment
to this Article to retlect such chanyes

Section 14.8. Appheability of Article 14, Nothing contained in this Article shall
be construed to reduce 1he pereentige vote that must otherwise be sbiained under the Declaraticn,
Bylaws or the Act tor amy ol the acts sevoutan s Artigle.

Section 149, Fumlure of Mortigagee to Respond. Any Mongagee who receives a
written request from the Board tooespond o or consent 1o any action shall be deemed to have
approved such action il the Asseciation does not receive i written response from the Montgages
within thirty (30 day s of the date of the Asseciation’s request, provided such request is delivered to
the Mortgagee by cerhitied or registaied minl, return receipt requested.

Section 14.10. FHANA Approval. Dunng the Declarant Control Peniod, 1he
following actions shall require the pror approval of the Federal Housing Administration or the
United States Department of Vetcnans Atheies, o aitler such agency {or any successor thereto) 1s
insuring or guarantecing the Moztzaee onany Unit annexation of additional property other than that
described on Lxbibit A, dedication of Common | loments. mortgaging of Common Elements or
matenal amendmuent ol this Decliation,

Article 15,

DEVELOPMENTAL RIGIFTS AND SPECIAL DECLARANT RIGHTS
Section 5.1 Resersation of Developmental Rights. The right to exercise all

Developmental Rights by Declarant with respeect to all or any portion of the Properties and he
Additional Propertics i hereby tosenyad through and including, December 31, 2012, subject only to
{2) the provisions vl 1his Declandicn and ¢0) not moese than a total of 2,000 Units may be created
within the Comumon Tnterest Commaits - Deselopmental Rights may be exercised with respect 1o
differert parcels of roal estate at diticeent nmes, d ne assuntiwees are made by Declarant regard: ng
whether Developmental Rights will be exercised or the ordsr in which portions of the Commion
Interest Community or all ot the Conunon Interest Conmumity will be developed. The exercise of
all or any Developmental Rights as to sonw pertions of the Common Enterest Community will not
obligate De-" .t o exercise ali oramy Pevelopmental Rights as to other portions. Any or alf of
the spesial rights acd obiizations of Declacant set Lorth in this Declaration or the Bylaws may be
transfec -ed to other Posons, el o Participaing Bulder, provided that the transfer shall not
reduce an obligation ner enlarge 4 s i bevond that contauned in this Declaration or in the Bylaws,
as applicable. Furthermore, no such tramster shath be etfective unless it is in a written instrument
signed by Declarant and dudy recor led mthe otlicnd records of the County recorder. Nothing in this
Declarztion shall be constred o regeire Declicant or any suceessor to develop any of the property
set forth in Lxhaint N iany manne: whatsoever.

Section 13.2. Reservation of Rights by Association.  The following nghts are
reserved 1o the Assovnitton
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(1) She night B amendinent o allocate as Linuted Common Elements ali or
portions of any ot the Commuon § lenwents wliglh e Board of Directors upanimously determines
exclusively benetits o Netghborbaod Noassurance is given that such Common Elements wili be
allocated, and no s b allocation mas be minde 1 result thereot would be to deprive any portion of
the Common Interest Communiy o nocessurs ingress, egress, access or utility easements or
services.

(M [he right to consiruet underg.ound utthiy ines, pipes, wires, ducts, conduits
and other facilitios swross the prrv e ~treets or agy other Comimon Elements for the purpose of
furmishung utilits and vther serviees to batldings or other iImprovements 1o be construcied on the
Properties. and the right to withdr.ow and grant easements 10 public wility companies, other util:ty
providers or Neighborhood Assoviations and to comvey utility improvements within those casements
for the purposes mientioned abos -

{ct The nght o contract with a Neighborhood Association, Declarant, the C ity
or any governmental agency. the respective owners and.or operators of the Resort Properties, a
property managenient £rm or any other Person to previde the required maintenance or repair of the
Common Elements or .y portion thereot,

Section 15.3. Limitations on Develapmental Rights. The Developmental Rights
reserved in Section 1701 and tive Assoctaton nohis reserved in Section 15.2 are subject to the
limitation that the quali’y of consiuction of any improvements on the Properties shall be consist:nt
with the quality of those constrcied by Declarant or any Participating Builder pursuant to this
Declarziion as of the Jate it recesded methe ofticial records of the County recorder.

Section 15.4. Special Declarant Rights, Declarant reserves all special declarant
rights permitted by the Act or otherwise deser:bad in this Declaration. including, notwithstanding
anty provisions contained in this Decluration 1o the contrary. the right of Declarant and zny
Participating Builder autherized v Declarant w maintain and carry on within the Properties,
including the Cotrunon Elements. ~uch facibities and activities as, in the sole opinion of Declareat,
may be reasonably required. comvenient or incidenai to the construction or sale of Units or the
development ot the Common Intevest Communin . Without limiting the foregoing or any other
provision contained m this Declarrton, Peclasint reserves the following Special Declarant Rights:

[ix) Lo complete the readway. wiility. landscape., perimeter walls and imgation,
drainay . or other improvements indicated on a Plat or within the land, casements and rights of way
constituting the Common Elemenis,

by Toexereise o Developmental Right:

1) Lo maintae: medebs, sales offices, management offices. signs and displvs
advertising the Conmon Inferest Community woittun the Properties, including the right to use any
clubhouse or commumiy center svvned by the Asodiation. as sales or management offices end
including the right w relocate such - oo or mode s cnothing contained herein is intended 1o restrist
the number or size ot ~uch facihit -
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() T use camements throusl the Commeon Elements for the purpose of (i)
constructing homes vr making o bulding wss other improvements within the Common Interes!
Community or with the Additienal Propestios or i conducting any othier activity permitted bn
Declarant under this Declitration.

(v} o nahe ans common=intesest cammunity within The Foothills subject e
master gssociativn.

{ Lo merge or comsolidate the Common interest Community with another
common-interest conunutity of the wame form of vwnership; and

) [o appaoint o e e anotlicer of the Association or an Board of Directers
member durtng the Declarant Control Period.

Section 15.5. Construction; Declaeant’s Easements. Declarant reserves the right,
on behalf of itselt and cach Participaiing Builder, 1o perform warranty work, repairs and construction
work within that portion of the Propertics in which it s constructing or has constructed Units and
in any Units and Coemmon Blements therein, to siore materials in sceure areas, and to control and
have the right of access 1o work and repairs until completion. All work may be peiformed by
Declarant or such Purticipating Budder without the consent or approval of the Board of Directors
or any commitiee thereof, Dechrant husoand hereby reserves, an casement through the Comman
Elements as may b reasonably nevessany for the purpose of discharging Declarant’s or such
Participating Builder's chligations or oxereising Special Declarant Rights, whether arising under the
Act or reserved in thes Declaratios or any Neighborhoed Declaration. This easement includes the
right to convey utthity and Jdrataye casements fo public wilites, municipalities, the State, the
Association, a Sejghborhood Assccnition or other appropriate Persons owners to fulfill the plan of
development.

Section [3.6. Sales. Declirant also reserves the right 1o conduct general sales within
the Properties, with respect W Units Jocated or w be focated within the Common Interzst
Commurity.

Section 15.7. Dectarant's Personal Propecty. Declaramt reserves the right to retain
all personal property and gaipmient wsed i the salos management, construction and maintenance
of the Propertics unloss {18 the propaty ol the Asocuation. Declarant reserves the nght 1o remove
from the Propervies  prompily atwer the sake of the fast Umith any and all goods and improvements
used ir. developmen:. rrarketing od construction. whether or nit they have become fixtares.

Section 15.8, Do larant Control of the Association.

{2} Neclarant Contrel Period. Subject 1o Subsection 16.9(b). there shail be a
period of Declarant cortrol of the Nssociation ("Declamm Contrel Perod™), during which Declarart,
or persons designated by Declarans. smay appoint and remove niembers of the Board of Directors and
officers of the Assoviatton. The porod of Declar it control terminates no later than the earlier of;

12597 144 58

APP00067
BANAOOO'IJQA 1715




T

e a

(i 60 days afler conveyance of 1,500 of the Units to Owners other than
Declarunt; or

(1) S years atter Declarant haw ceased to ofter Units tor sule in the ordinasy
course of business: or

(i) § years after any nght to add new Units was Jast exercised

Declarant may volumtarily surrender the right 1o appoint and remove members of the
Board of Directors and officers of the Association before termination of that period. In that event.
Declarant may require, tor the duration of the Declarant Control Period, that specified acuons of e
Assoctution or Board of Directors, as described in a recorded instrument executed by Declarant, be
approved by Declarant before they become efticctive,

(b) Actions After Declarant Control Period. For two (2} vears after the
expiration of the Declarant Control Period, certain actions of the Association, the Board and any
committee require the approval of the Declarant. as follows:

No action, policy or program authorized by the Association, Board of Directors or any comrmmtiue
shall become effective. nor shall any action. policy, or program be implemented unii! and unles.:

(1) Declarant shall have been given written notice of the meeting of the
Association, the Board or any committee thervof which proposes to institute, change or termminate
an action. policy or program, and the proposcd actton{s) to be 1aken at that mecuing,

(ii) Declarant shall be given the opportenity at any such meeting to pon
1 or 10 have its representatives or agents join it discussion from the ficor of any prospective action,
policy, or program to b2 implemented by the Board, any committee thereof or the Association, and
to make its corcerns, thoughts, and suggestions known to the Members, the Board and/or the
members of the subject commitice; and

{in) Declarant shall have and is hereby granted a right to disapprove any
such astion, policy. or program authorized by the Association. the Board of Directors or any
committee thereof il Association, Board or committee approval is necessary for such action. This
right may be exerciszd by Declarant, its representatives, or agents at any timme within ten (10) days
following the meeting held pursuant to the terms and provisions hereof. This right to disapprove may
be used. to block proposed actions but shall not extend o the requiring of any action or coumeraction
on bekalf of the Association, the Board or any committee. Declarant shall not use its aght w0
disappi ove to reduce the level of services which the Association is obligated o provide not o
prevent capital repairs or any exprnditure required (o comply with applicable laws and regulations.

Notice to Declarant under this provision shall be given by centified mail, return receipt requested,
or by personal delivery at the address it has registered with the Seeretary of the Association, as it may
change fram time to tirne, no less than ten (18) days prior © the meeting. The notice must. except
in the case of the regular meetings held pursuant 1o the Bylaws, set torth in reasonable paruculani
the agenda to be followed at the meeting.  The nghts granted under this provision shall »e
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exercisable only by the Declarant, its successors, and assigns whe specitically ke this powerina
recorded instrument.

(¢  Member Rights to Elect Board Members During Declarant Control
Period. Not later than 60 days after conveyance of 25% of the Units that may be created {i.e.. 500)
1o Owners other than Declarant, at least one member and not less than 25% of the members of the
Board of Direetors shall be elected by Members other than Declarant. Not later than 60 days after
convevance of 50% of the Units that may be created (i.¢.. 1.000) to Owners other than Declarany, nin

less than 33'4% of the members of the Board of Directors must be elected by Members other than
Declarant.

(d} Election of Board Members After Termination of Declarant Control
Period. Not later than the temmination of the Declarant Control Period. the Members shall efect an
Board of Directors of at feast 7 members. at east a majority of whom shall be Owners. The Board
of Directors shail elect the officers. The Board of Directors members and officers shall take office
upon election.

(e} Removal of Board Members. Notwithstanding any provision of this
Declaration or the bylaws to the contrary the Members, by a two-thirds vote of all persons present
and entitled to vote at a meeting of the Members at which a quorum is present. may remove a
member of the Board of Directors with or without cause. other than a member appointed by
Declarant.

Section 15.9. Limitations on Special Declarant Rights. Unless terminated earlier
by an amendment to this Declaration executed by Declarant. any Special Declarant Right hereunder
may be exercised by Declarant so Jong as Declarant 1a) is obliganed under any warranty or obligation,
{b) holds a Deveiopmental Right 1o create additional Units or Common Elements. (¢) owns ary
LUnits. or (d) owns any Mongage in any Unit. Special Declarant Rights may he exercised with
respect to all or any portion of the Properties and the Additional Properties.

Section 15.10. Interference with Special Declarant Rights. Neither the Association
nor any Owner or Neighborhood Association may take any action or adopt any rule that will interfere
with or dinuntsh any Special Declarant Right without the prior wntten consent of Declarant.

Section 15.11, Additional Rights Under Declaration. Subject to the applicable
restrictions in tis Declaration on the development of the Properties, this Declaration 1s not intended
10 irmit the ability of'a declarant under a Neighborhood Declaration to reserve such deselopmental
nghts  .d special declarent rights as that declarant deems appropriate. Developmental nights ard
special declarant rights reserved under a declaration shall be in addition to and not deitvative of the
Developmentai Righus or Special Declarant Rrghts contained in this Declaranen.

Section 15.12. Additional Declarations; Amendments. Sco long as Declaramt
continues to have nghts under this Article, no Person shall record any declaration of covenars,
¢conditions and restrictions, or declaration of condomimum or similar instrumen? affecting ary
portion of the Properties without Declarant’s review and written consent. Any attempied recordation
without comphance herewith shall result in such declaration of condomimum or similar instrume .t
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being void and of no torce and etfect uniess subsequently approsed by written consent signed by
Declarant and recorded in the public records.

This Article may not be amended without the express wintten consent of Declarar:t
However, the rights comained in this Article shall erminate upen the earlier of {a) twenty (20) years
from the date this Declaration is recorded, or (b) upon recording by Declarapt of a written stateme-ut
that all of 11s sales activity has ceased.

Article 16,

ALLEGEDR DEFECTS

Section 16.1. Intention. [1is Declarant’s intent that all Improvements of every iy1e
and kind which may be installed by Declarant as part of the Project, including. but not imited 10,
residences. sidewalks, driveways. streets. roads. parning areas, fences. walls. landscaping, siyrs,
utility pipes. lines or wires, sewer and drainage systems and grading on all of the Units and Common
Elements within The Foothills (collectively. the ~Declarant Improvements’™) be of a quaklity that 1s
consistent with construction and development practices for production housing of this type.
Nevertheless., due to the complex nature of construction and the subjectivity involved in evaluating
such quality. disputes may arise as to whether a defect exists and Declarant's responsibility therefor.
It 13 Declarant’s intent to resolve all disputes and claims regarding "Alleged Defects” {(as defined
below) amicably. and without the necessity of time consuming and costly litigation. Accordinglv,
all Owners and the Assoctation. the Board. DRC and MC shall be bound by the following claimn
resolution procedure:

(a) Declarant’s Right to Cure. It the Associetion, the Board, ARC. MC or ary
Owner or Owners {collectively. "Claimant™ c¢laim. contead, or allege that any portion of & Unst
and/or any Declarant Improvements are defective or incomplete. or that Declarant or its agents.
consultants, contraciors or subcontractors (coblectively, “Declarant's Agents™) were negligent in the
planning. design, engineenng. grading. construction or other development thereof (collectively. an
~Alleged Defect™), Dectarant hereby reserves the right to tnspect. cure, repair and/or replace such
Alleged Defect as set forth herein.

(b) Notice to Declarant. [fa Claimant discovers an Alleged Defect. Claimant
shall, within a reasonable 1ime after discovery, notify Declarant. in writing. at 2920 North Green
Valley Parkway. Suite 212, Henderson, Nevada 89014, or such other address at which Declaram
maintains its principal place of business. of the specific nature of such Alleged Defect ("Nouce of

Alleges, Jefect™.

{c} Right to Enter, Inspect Cure znd/or Replace. Immediately after the receipt
by Declaram of a Notice of Alleged Defect or the independent discovery of an Alleged Detect by
Declarant or any governmental agency. and for a reasonable time thereatter, as pan of Declaran’'s
rescrvation of right. Declarant shalt have the night. upon reasonable rotice to Claimant and duritg
normal business hours, to enter onto or into. as applicable, any Unit or the Common Elemenis,
and/ot any Declarant Improvements tor the purposes of inspecting and, 1t deemed necessary by
Declarent, curing, reparring and/or replacing the Alleged Defect. In conducting such inspection. cure.
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repairs and or replacement, Declarant shall be entitled to take any actions as 11 shall deem reasonable
. and necessany under the circumstances.

(d) Legal Actions. No Cluaiant shall initsate any legal action, cause of activn,
proceeding or arbitration against Declarant alleging damages (a) for the costs of cunng, repairing,
or replacing any Alleged Defect.(b) for the dinenution in value of any real or personal property
resulung from such Alleged Defect or (¢ for any consequential damages resulting trom such Alleped
Defect, unless and until Claimant has (1) dehivered to Declarant a Notice of Alleged Defect and ()
Declarant has, within ong hundred twenty (1207 cays after its receipt of the Notice of Alleged Defect.
enther (1) faled 1o cure. repair or replace the Alleged Defect or (2)1f the Alleged Defect cannot
reasonzhly be cured. repaired or replaced within such one hundred twenty (120) day period, failed
10 commence such cure. repair or replacement of the Alleged Defect and, thereafter, fatted to pursue
diligently such cure, repair or replacement 10 completion. During any such period while Deciarant
15 dihgently purswing w completion the cure. repair. or replacement of the Alleged Defect. Claimant
shall not stop, restrict. hinder, interrupt or otlherwise interfere with any reasonable action or activty
taken by Declarant. 1ts emplovees, agents, or independent contractors, 10 1nSpect, CUre. repair or
replace the Alleged Drefeet, whether or not such action or activity 15 taken, or is proposed 10 be taken,
on properts owned hy Claimant.

(c) No Additienal Obligations: Irrevocability and Waiver of Right. Nothirp
set forth 1n tans Arucle shall be construed o impose any obligation on Declarant to inspect, cure.
repanr or replace any item or Alleged Defect for which Declarant is not otherwise obligated to do
under applicable law or any himited warranty provided by Declarant in connection with the sate of

‘ the Units and or the Declarant Impros ements constructed thereon, nor shail anything set forth in this
Arucie constitute an express or implied representalion. warranty or guarantee by Declaran
concerrung any Declarant Improvements. the Property, any Annexable Property or the Project. The
nght of Declarant 1o ¢nter. inspeet, cure. repair and or replace reserved hereby shall be irrevocable
and may not be waived and or terminaied excep! by 2 wnting. in recordable form. executed and
recorded by Deeclaramt in the Othicial Records of the County.

(f Statutorv reraedies. The terms. conduttons and procedures set forth in this
Arcele (5 a2re i addivon 10 the terms. conditions and procedures set forth in NRS Chapter 40, and
ohll, o the maximum extent permitied by {aw, be exercised by any Claimant prior w instifuting a
glzim z2nd or commeneing 2n action uader Chapter 30 {or "constructional defects” as defi~ed in
Chaprer <0, provided. however, the procedures set forth in this Article 16 shall not abrogate any ot
the regrirements of Claimant under Chapter 40, inclusive of the requirgment that Claimant, at the
end of &, : foregotng 126 day pertod, netity Declarant in writing of any alleged constructional detects
witch [Declarant falied to cure during that 120 day penod at least 60 days prior to bringing an activn
under Cnapier 40 Further. 1o the extent any provisions of this Article 16 are inconsistent with the
rrovision of Chapter 40, the provisions of this Article 16 shall apply to the maximum extent
permittad by law and shall extend all the time periods set forth in NRS 40.645 unul expiration of the
120 da» penod set torth in this Article 16, 1t s the express irtent of Declarant to provide, by this
Arncie 16, anmutial 120 day period for Declarant 10 inviestigate and cure any ¢onstructional defects
alleged by Clamant before the provisions of Chapter 40 are implemented and initiated by Claiman
including. v1thout hmitation. the nouge of clatm. inspection, offer of settlement, and rep::r
provisions of Chapter 40 Each Owner, by accepting title w any poriion of the Propenty, .
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evidenced by Recordation of a deed w Owner desertbing that lapd. agrees o be bound by all of by
provisions of this Aruicle 16.

Article 17,
GENERAL PROVISIONS

Scction 7.1, Term. The covenants and restrictions of this Declaratzon shall ren
with and bind the Properties. and shall irure to the benefit of and shall be enforceable by the
Associanon or the Owner of any Properties, therr respective legal representatis es. heirs. successors
and assigns, for a term of thirty {30) vears from the date this Declaration 1s recorded.  After such
urae the covenants and restrictions shall be autormaticalty exiended for successive periods of ten {11}
years, coless an instrument in writing. signed by a majority of the then Owners, has been recordud
within the vear preceding the beginning of cach successive period of ten (10} years, agrecing 10
change said covenants and restrictions. 1n whole or in part, or to terminate the same, in which ca-e
this Declaration shall be modified or terminated as specifted therein.

Section 17.2. Amendmens.

{a} By Declarant. Declarant mav unilaterally amend this Declaration it such
amendrnant is (3) necessary 10 bring any provision into compliance with any applicable governmental
statutes, rule. regulztion or judicial determunation: (i necessan to engble any reputable tit'e
Insurance company to issue title insurance coverage on the Units (111) required by an institutional
or governmental lender or purchaser of mertgage loans, including the Federal National Mortgaye
Associanon or Federal Home Loan Mortgage Corporation. to enable such lender or purchaser o
make or purchase mortgage loans on the Units: (1v) necessary to enable any governmental agency
or reputable private insurance company ¢ insure mortgage loans on the Units; or {v) vtherwise
necessar to sausy the requirements of any governmental agency.  However, any such amendment
shall pot adversely affect the mle 1o any nit unless the Owner shall consent thereto i writing. %o
long as Declarant sull owns property described n Exhibit A or Exhibit B-1 for development as part
of the Properties. 1 may unilaterally amend this Declaration for any other purpose. provided the
amendiment has no matenal adverse effect upon right of any Owner.

{b) By Owners. Thereafter and otherwise, this Declaration may be amended oniy
by the affirmatine vole or written consent, or any combination thereof, of Membets representing
sevenh -five percent (73%) of the wotal votes in the Association. including Members other than

eglarant. and the consent of Declarant. so long Declarant has an option 10 subject addition
propent to this Declaration pursuant to Article 9 In addition, the approval requirements set forh
ih Article 14 shall be mer if applicable.

Notwnhstanding the above, the percenzage of voles necessary 10 amend a speaifi
clause shali not be iess than the percentage prescribed by such clause. Any amendment rust by
recarded tn the official records of the County recorder

1f an Owner consents to any amendment to this Declaration or the Bylaws, it wall be
conclusively presumed that such Owner has the authornity  so consent, and no contrary provision
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10 any Mortgage or contract between the Owner wnd a third party will affect the validity of such
amendment

No arnendment may remove. revoke. or modity any right or privilege of Declarant
without the wnittien consznt of Declarant or the assignes of such nght or privilege.

An action to challenge the validits of an amendment adopted by the Association
parsua to thus Section may no! be brought more than one year after the amendment is recorded.

Section 17.3. Litigation. Except as otherwise specifically provided below, no
Judicial or admimstrzitive proceeding shall be commenced or prosecuted by the Association unless
approved by the affirmative vote of Members representing a majority of the voles of the Association
represented at a mesting duly called for such purpose and the consem of Declarant. so long as
Declarant owns property subject to this Declaration or which may become subject 1o this Declaration
n acoordance with Artcle 9. In the case of such a vote. and notwithstanding anvthing contained in
the Goverrung Documents to the contrary. a Delegate shall not vote in favor of bringing or
prosecuting any such proceeding wnless auwthorized to do so by a vote of Owners holding
sevenmy-fi.. pereent ( 75%} of the w1al votes atiributable to Units in the Netghborhood represented
by the Detegate. This Secuon shall not apply. however, to (a) actions brought by the Association
o exforee the provisions of the Governing Documents, including this Declaration (including the
‘oreclosure. whether judicially or nompudicially. of hensy (b the imposiuon and collection of
assessreriis as provided m Arucle 10; () procesdings involving challenges to od valorem taxation;
ar (d) coumerclaims brought by the Association in procecdings instituted against it. This Sectica
shall ot be amended unless such amendment ts approved by the percemage of votes, and pursuant
e the sarme procadures. necessan o nstitute proceedings as provided above.

Section 17.4. Cumulative Effect; Conflict. The covenants, restrictions and
provisions of thes Declarauon shall be cumudative with those of any Neighborhood and the
Assoctznion mas. bt shall not be required to. enforce the covenants. conditions and provisions of
amy Neaaghborhood. provided, howeves 1n the evem of conflict between or among the covenants and
resticnons of the Assoctation and those of any Nejghborhood. and provisions of any articles of
meorporeiion. o -laws, rules and regulations, policies or practices adopted or camied out pursuant
thereto, the covenanis and restrictions and relatad provisions of any Neighborhood shall be subject
and subordinate to those of the Association. The foregong priorites shall apply. but not be limited
10, the iens for Assesstments created m favor of the Association

Section 17.5. Use of the Words "The Foethills™ or "AMacDonald Ranch". ™o
Person shal! ose the wonds "The Feothills™ er "MacDorald Ranch™ or any derivative in any printed
or promotonal matenal without the prnior written consent of Declarant. However, Owners may use
e terms “The Foothulls™ or "MacDonald Ranch”™ in printed or promotional matter where such term
s usad solehy 10 speni that partrcular property is locaied withan the Properiies and the Association
shall each be entiled to use the words "The Foothulls” or "MacDonald Rancl:" in its name.

Sectioa 17.6. Compliance. Every Owner and oceupant of any Unit shall comply
w1t all 1wl provissons of the Governing Documents Failure to comply shall be grounds for an
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action o recons gt sums due, for damages of mpanetne rehet, o7 Jor any other remedy avadable at Lea
or in equty . marntanable by the Assotiation o in e proper case. by an aggrieved Owneris). In
addinor, the Assoviation may avail itself of any and all semedies prosded in this Declaration or the
Bylaws

Section 17.7. Notice of Bale or Transfer of Title. [f any Ownes desires 1o sefl or
otherwise transter ttle to 11s Unut, such Owner shall give the Board of Directors at least seven days
prior wnitten notice of the name and address of the purchaser or transferee, the date of such transter
of title and such other informat:on as the Board of Directors may reasonably require. The transfe:or
shall continue to be jointly and severally respornsible with the sransferee for all obligations. including
Assessment obligations. of the Owner of the Unit coming due prior to the date upon which such
notice is received by the Board of Directors netwithstanding the transfer of title 1o the Unit.

Sectiop 17.8. Captions  The paragraph headmgs and atles contained mn the
Govemning Documents are inserted onby as & marter of convenience and for reference. and in no way
define, limirt or describe the scope of the Governing Documents or the inlent of any provision
thereof.

Section 17.9, Gender. The use of the feminine. masculine or neuter genders
includes each other gender. and the use of the singular includes the plural. and vice versa, whenever
the context of the Govemning Documents so require.

Section 17.10. Waiver. No provision contained in the Governing Documents 13
abrogated or waived by reason of any failure to enforee the same, irrespective of the number of
violations or breaches which mav oceur.

Section 17.11. lovalidity. The invalidity, in whole or in part. of any provision of the
Governing Documents does not impair or atfect 1n any manner the validity, enforceability or efiuct
of the remaining provision of the documents. including the provision itself. to the extent enforceabiie.
and if a provisien is invalid. all of the other provisions of the Governing Documents shall contirue
in full force and effect.

Section 17.12. Conflicts. The Governing Documenis are intended to comply with
those requirements of the Act applicable o0 common-interzst communities and the Goverming
Documents shall be interpreied, if at all possible. 50 as w0 be consistent with the Act. [f there (s any
conflict between the Governing Documents and the applicable provisions of the foregoing stattes.
the pre sions of the applicable statutes shall contral  In the event of any conflict between this
Declaration and any other Governing Document. this Declaration shail control.

Section 17.13. Reforences to Articles, Sections; Exhtbits. Referencesto "Articles,”
"Sections” and "subsections” shall be to Articles. Sections and subscetions, respectively. of tais
Agreement unless otherwise specifically provided. Unless the context otherwise requires, any of the
terms defined in this Agreement may be used in the singular or the plural depending on the
reference. References to "Exhibits” or "Schedules™ shall be to the exhibits or schedules attached w
this Declaration, as such exhibits or schedules may. from time to time be amended and gach of which
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exhibits or schedules is bereby incorporated by reference into this Declaration. The following
Exhibits and/or Schedules are attached to and form o pant of this Declaration:

Exhibit
Exhibit A
Exhibit B-}
Exhbit B-2
Exhibit B-3
Exhibit C-1
Exhibit C-2
Exhibit C-3
Exhibut D-1

as of the date first set forth above.

LRS- L

Description

Additional Property

lnitial Property
Netghborhoods

Lasements

Common Elemenis
I.imited Common Elements
Multi-Use faciitties

Resort Properties

IN WITNESS WHEREOQF. the undersigned Declarant has executed this Deglaration

THE FOOTHILLS PARTNERS, a Nevada
limited partnership

By: The  Foothills  Developmuent
Company. a Nevada limited liabitity
company, ils genetal partner

66
APP00075

BANA00050A1 1723




GUITIRITIC L

STATE OF NEVADA
COUNTY OF CLARK

This instrument was acknowledged before me on _ JuL Y 20, 1997 hy
Richard C. MacDorald as of The Foothills Partners.

P

Nolalg Public

NOTARY '
STATE OF NEVADA §
County ot

ot Clary

: : G Joyce Muie
STATE OF NEVADA N y e e

COUNTY OF CLARK

This instrument was acknowledged before meonthis 1 dayof geeds7 1997 oy
Harry E. Brandise.

NOTARY PUBLIC ]
STATE OF NEVADA |
County of Clarx .

: ) ffoas
' (S:gnaréj f notarial officer)

{My commission expires:_3-F 20 3

Joyee Mur
My Appt. Experee
March 5 2001

STATE OF NEVADA
COUNTY OF CLARK

This instrnent was acknowledged before me onthis ) day of gueJs? 1997 by
Ellen Diane Brandise,

L)
s?%ré‘g*; E%VADA ( 7 A4 %/4 —_
Cou. ty of Clark (Signa ﬁwmﬂﬁaﬁ?cer)
" J;&'CE éﬂuﬂ
Moo w32a7e. Y ARPL. Expiras . . .
o Marh 5, 2001 (My commission expires:_3 =9 ~200/ )

73697 11 13 57
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Lxlubnit A
Lhe Addizenal Properipes

All of The Foothills at MacDonald Ranch, s set forth on the map thereol recorded
November 13, 1995 11 Book 70, Page 66 of Plats of the Official Records in the oftice of the Clark
Coumty, Nevada Recorder.

EXCEPTING THEREFROM, the tollowing deseribed propeny

All of The Foothills at MacDonald Ranch, Portions of Lots 5 and 6. a k.a.. The Highlands
Unit One. as set forth on the map thereef recorded March 11, 1997 in Book 78, Page 53 of
Plats of the Ofhetal Records mn the oftice of the Clark County, Nevada Recorder.

Exkhibin A
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Extupn B-),
PARCEL 1:

Lots 1 and 45 1n Block One (1}, Lots 2 through 16, inclusive, tn Block Two (2). Lots 19
through 23, inclusive, in Block Three (31 Lots 26 through 31, inclusive. in Block Four (1)
and Lots 32 through 44, inclusive, in Bleck Five (5) of The Foothills at MacDonald Rand b,
Portions of Lots 5 and 6, ak.a. The Highlands Unit One. as set forth on the map thercof
recorded March 11, 1997 in Book 78, Page 33 of Plaws of the Official Records in the off.ce
of the Clark C'ounty. Nevada Recorder.

PARCEL 2:

Lots 17 and 18 in Block Three (3) of The Foothills at MacDonatd Ranch. Portions of Luts
5 and 6, ak.a. The Highlands Unit One, as set forth on the map thereof recorded March 11,
1997 in Book 73, Page 53 of Plats of the Ofticial Records in the office of the Clark County.,
Nevada Recorder.

Exhibit Fi-1
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Exhubyit £3-2
Neighborhoody

Description of Units Neighborhood Voting Group

Initial Properties The Highlands None

Exhibit 13-2
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10,

11.

Eashibit 33
Easgments
Mineral nghts. reservations and exclusions in patent from the United States of Amernica
Recorded : June 2, 1965 in Book 631
Document No. . 507212, Official Records.

Mineral nghts. ceservations and exclusions i patent from the Untted States of America
Recorded ; May 2. 19069 m Book 947
Document e, : 760185, Official Records.

Mingral rights, teservations and ¢xclusions in patent from the United States of America.
Recorded : February 10, 1970 in Book 10
Document No. : 07408, Otticiar Records.

Dedications and Easements as indicated or delineated on the Plat of said Parcel Map on file
in Book 16 of Parcel Maps, Page 13. Otficial Records

Dedications and Easements as indicated or delineated on the Plat ot said Parcel Map on tile
in Book 20 of Parce] Maps. Page 86. Official Records.

Dedications and Easements as indicated or delineated on the Plat of said Parcel Map on tile
in Book 21 of Parcel Maps. Page 38, Official Records.

Dedications and Easements as indicated or delineated on the Plat of said Parcel Map on tile
in Book 21 of Parcels Maps, Page 96, Ofticial Records.

Dedications and Easements as indicated or detineated on the Plat of said Parcet Map on tile
in Book 21 of Parcels Maps. Page 97, Official Records.

Dedications an< Easements as indicated or delincated on the Plat of said Parcel Map on zile
in Book 21 of Parcels Maps. Page 98. Official Records.

Dedications and Easements as indicated or delineated on the Plat of said Subdivision on ble
in Book 70 of Plats. Page 66, Official Records.

-An Easement afiecting a portion of said land for the purposes stated herein, and incidertal
purposes

in Favor of ; Nevada Power Company
For : power lines
Recorded : March 19, 1996 in Book 960319
Document No. ; 01050, Orficial Records.
Affects : A portion of Scetion 27
Exhibit i3-4
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i2.

13.

VREIE.0H e

Dedications and Easements as indicated or delineated on the Plat of said Subdivision on e
in Book 78 of Plats, Page 53, Official Records. (Affects Parcels 2 and 3)

An Easement affecting a portion of said land for the purpose swted herein, and incidental
purposcs

In Favor of : The City of Henderson, Clark County, Nevada, a Municipal
Corporation

For : drainage purposcs

Recorded ; March 27, 1997 in Book 970327

Document No. ; 01642, Official Records

Affects : A portior: of Parcel |

Exhibit [3-4
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. balubin€-1
Comman Elements

Common Elements A, B and C and private streets, and private dranage casements as set
forth on the map of The Foothills w1 MacDonald Ranch, Portions of Lots $ and 6. aka, “he
Highlands Unit One. recorded March F1, 1997 in Beok 78, Page 53 of Plats of the Official Recods
in the office of the Clark County. Nevada Recorder; and

[Describe any other (A) perimeter walls, (B) entry monumentation, (C) common arza
landscaping within private streets and along the outside of pernimeter walls, and (D private strects,
et¢. within the Properties].

Exhibit C-1
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070820 49

. Lxhihit C-20
Limited Common Jilzmgnts

None in the Initial Properties.
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Exhibit =3
Multi-Use Fagilities

As of the date of this Declaration there are no Multi-Use Facilities,
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Lxhibiv -1
Resont Properiics
Lots 11, 23, 24, 28, 30 and 31 of The Foothills at MacDonald Ranch, as set forth on the map
thereof recorded November 13, 1995 in Book 70, Page 66 of Plats of the Ofticial Records in the
office cf the Clark County, Nevada Recorder.
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JUNES LEGAL SERVICES
The Foothills Partners Recorded By: COJ Pgs:3
1730 W. Horizon Ridge Parkway DEBBIE CONWAY
Henderson, NV 89012 C! ARK COUNTY RECORDER
The undersigned hereby affirms that this document, o
including any exhibits, submitted for recording does
not contain the social security number of any person
or persons. (Per NRS 239B.030)
AMENDMENT TO
MASTER DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR

THE FOOTHILLS AT MACDONALD RANCH

THIS AMENDMENT TO MASTER DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR THE FOOTHILLS AT MACDONALD RANCH ("Amendment") is made
effective as of date this Amendment is recorded in the Official Records of the Clark County, Nevada
Recorder (the “Effective Date™), by THE FOOTHILLS PARTNERS, a Nevada limited partnership
("Declarant”).

RECITALS

A. Declarant recorded that centain Master Declaration of Covenants, Conditions and
Restrictions for The Foothills at MacDonald Ranch (as amended, the "Master Declaration”) on August 20,
1997, m Book 970820 as Instrument 01249 in the Office of the Clark County, Nevada Recorder.
Capitalized terms used in the Master Declaration and not otherwise defined herein, are used with the
meanings given them in the Master Declaration.

B. Pursuant to Section 9.1 of the Master Declaration, Declarant reserved the unilateral right
to amend the Master Declaration to annex into the Master Declaration any portion of the real property
described on Exhibit A to the Master Declaration (the "Annexable Property™) until such time as all of the
Annexable Property has been annexed into the Master Declaration or December 31, 2012 ("Qutside Date

for Unilateral Annexation™);

C. As of the date hereof, approximately 590 acres of real property within the Annexable
Property have not yet been developed and have not been annexed into the Master Declaration, leaving up
to an additional 1,500 lots to be annexed in the future into the Master Declaration; Declarant reasonably
anticipates that such lots will not be annexed into the Master Declaration before the Outside Date for
Unilateral Annexation occurs;

D. Declarant desires to extend the Ouiside Date for Unilateral Annexation from December
31, 2012 to December 31, 2042;
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E. Pursuant to the Master Declaration (including, but not necessarily limited to, Sections
17.2(a) thereof), for so long as Declarant owns any of the property described on Exhibit A (the Annexable
Property) or Exhibit B-1 to the Master Declaration for development as part of the Properties, Declarant is
authorized and entitled to unilaterally amend the Master Declaration for any purpose that has no material
adverse effect upon the right of any Owner; and

F. Declarant cwirently owns a portion of the property described on Exhibit A (the
Annexable Property) to the Master Declaration for development as part of the Properties;

G. The extension of the Outside Date for Unilateral Annexation to December 31, 2042 has
no material adverse effect -upon the right of any Owner because the Master Declaration originally
contemplated that the property described on Exhibit A (the Annexable Property) would be annexed into
the Master Declaration over time, it is merely the timeframe for such annexation that must be extended as
a result of unanticipated market conditions;

H. The extension of the Outside Date for Unilateral Annexation to December 31, 2042 is in
the best interests of the Owners for the followmg reasons: (1) amlexatmn of the unannexed Annexable

that property has not been subdmded mto remdentxal lots andlor lmproved wnh Dwellmgs because of
market conditions over which Declarant had no control; and (ii) the lots within the Annexablc Pioperty
that are created and/or improved atter the Outside Date for Unilateral Amendment must be annexed into
the Project prior to the conveyance of each such lot to a third-party homebuyer in order to ensure that
such lots.are subject to the covenants, conditions and restrictions set forth in the Master Declaration to
which the Properties are now subject; and (iii) unless the Outside Date for Unilateral Amendment is
extended by this Amendment, then from and afier December 31, 2012 any annexation of property may
only occur with the approval not less than Owners representing a majority of the total votes in the
Association, which is overly burdensome and unlikely to occur, particularly on an ongoing phased bases
as such property is subdivided and developed;

L Pursuant to the Master Declaration (including, but not necessarily limited to, Section
172(a) thereof), Declarant is authorized and entitled to unilaterally amend the Master Declaration to
extend the Outside Date for Unilateral Annexation, and Declarant now desires to modify and amend
Section 9.1 of the Master Declaration to extend the Qutside Date for Umlateral Annexation. from
December 31, 2012 to December 31, 2042; and

J. This Amendment does not purport to affect the validity or priority of any Mortgage, or

- the rights or protections granted to any Beneficiary, insurer, or guarantor of a first Mortgage, as.set forth

in the Master Declaration.

NOW THEREFORE, in consideration of the foregoing premises, and the provisions herein

| contained, effective as of the Effective Date, the Master Declaration is modified and amended to extend

the Cutside Date for Unilateral Annexation in the first paragraph of Section 9.1 of the Master Declaration
to December 31, 2042, so that the reference to December 31, 2012 in such Section 9.1 shall now and
hereafter mean December 31, 2042,

Except as specifically amended herein, all other terms, conditions and provisions of the Master
Declaration shall continue in full force and effect.
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IN WITNESS WHEREOF, the undersigned has caused this Amendment to be executed as of
Oe7pdre L 2012

"DECLARANT"
THE FOQOTHILLS PARTNERS, a Nevada-timsited partnership.
By: - X I
Name: MMWALA \
Title: __Mavaee£

STATE OF NEVADA

COUNTY OF CLARK

This instrument was acknowledged beforeme on @cT108¢ 2 1 , 2012,
by e, 7)) s _MAVAGER, _ of THE
FOOTHILLS PARTNERS.

A JOYCE MUIR
1 s;r % — Notary Public-State of Nevada
R APPT NO.93-2878-1
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Exhlbit C—2

mﬁ_@@&

LAIRM___;Q_____._NTNHGEBORHOOD e l'::-.:i

coskel e, L

""En“?Gate I oL

- Telephone Entry S ystem

“'Vehmle Gate Operators and ngm
L ‘Street Lights -
- “Streets-overlay and slurring seal
- "Vehicle Gate Fencing : T
- Laﬂdmpmg ﬂppmmtely 3 000 Square feet along and ad_]acent to Entry e

| L]EGE NEIGBZBORHOOD.

Entry Gate ...

'Telephone Enu-y S}'Stexn
. lelcle Gate Opmtors and H]ﬂges
s ism‘o"ﬁlay and .g_:,hmy sea.l {. 3 _
.: :Vehicle Gate Fencing Sl
v Landscaplng-approxmately 74 0(}0 sqnare feet

e RETREAT NEIGHBORHOOD

"'BnhyGate e

Telephone Entry System

. Vehicle Gate Operators and H_mges
‘Light Fixtures-Bollard Lights

Streets-overlay aud shurry seal
Pavers .

-. 3 ;"Wmllght fmn Fencmg
o Remnon Equipment

* - park furniture

** - Tandscaping-approximately 30,000 squire feet.

APP0O0091

JA 1739



EXHIBIT B

APP00092
JA_ 1740



Freparedi.oooniiiieennnnn September 1, 1992

Revision Dates:..oooivnnns September 24, 1998
hiay 12, 1999
December 13, 1999
Apnl 27, 2000
September 1, 2000
May 1, 2002
Januwary 7, 2003
July 7, 2003
March 1, 2844
December §, 2005
September 1, 2006

ik T AVOID UNNECESSARY EXPENSE, PLEASE ADVISE
YOUR ARCHITECT TO SCHEDULE A MEETING WITH THE
DESIGN REVIEW COMMITTEE PRIOR TO PREPARATION
AND SUBMITTAL OF ARCHITECTURAL PLANS otk

1730 West Hozzen Ridge Parkway, Suwire 100
Henderson, Mevada 86012
T2 4580007 » Fax 702.458-5570
wwiw.macdonaldhighlands.com
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1.0 INTRODUCTION
1.1 MACDONALD HIGHLANDS

PHILOSOPHY

MacDonald Highlands is situated in a majestic mountain valley
featuring a backdrop of rugged mountain peaks as well as
spectacular city light views. The master plan for MacDonald
Highlands is committed to the presetvation of the site's inherent
natural beauty, thus ensuring that the mountainous desert character
of the site will always be symbolic of the community's identity.
Because of this commitment, MacDonald Highlands will soon take
its place as the crown jewel of southern Nevada master-planned
communities.

A dedicaton to the preservation of nature's beauty, enhanced by
the highest aesthetic standards of landscape design, MacDonald
Highlands will set the stage for an uncompromising standard of
residential living. Years of effort by a team of outstanding land
planners, architects, and engineers will provide a project of
enduring quality. Additionally, to protect and enhance owner
value, a strict set of covenants and guidelines will be carefully
monitored by a professionally advised design review committee.

The fundamental community concept of MacDonald Highlands 1s
to preserve the natural character of the desert environment,
parucularly the rugged hillside areas. The residential
neighborhoods are designed such that site development will blend
harmoniously into the natural desert setting, creatng a rural
atmosphere of casual country estates. This design includes
reducing the design speed of all of the site roadways to 20 M.P.H.,
thus allowing such roadways to conform to the natural contour and
setting of the hillside environment. The community idenuty is

1.0 INTRODUCTION = Page 1.1
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further enhanced by an 18-hole championship golf coutse and
destination resort. The golf course fairways meander throughout
the neighborhoods within MacDonald Highlands, with many of the
individual homesites featuring direct frontage on the course. In
addition, significant view corridors to the golf course are provided
at key locations along the community street system.

Because each development within MacDonald Highlands will be
unique in terms of its natural opportunities and constraints, it 1s
expected that the design of each development be tailored to
preserve, enhance, and protect those special features of each
individual Lot or Parcel. Each development project must consider
those approaches in design and construction, which will accentuate
those unique attributes while preserving the natural features of each
Lot or Parcel. The design of each Lot or Parcel within the
MacDonald Highlands community shall support the overall
philosophy of the community by carefully integrating the
development into the topography.

Design standards and restrictions and a Design Review Committee
have been developed to implement and enforce this philosophy.
Minimum standards of design arising out of the environmental and
climatic needs of the desert provide ditection to Lot or Parcel
owners and developers in the planning, design, and construction of
their residences or projects to insure compatibility with the
envitonment, harmonious  architectural  approaches, and
compatibility with adjacent development within the community.
The Design Review Committec will encourage creativity,
innovative use of materials and design, and unique methods of
construction so long as the final result is consistent with these
Design Guidelines and the overall philosophy of MacDonald
Highlands. @ No one residence, sttucture, improvement, ot
development should stand apart in its design or construction so as
to detract from the overall environment and appearance of

MacDonald Highlands.

INTRODUCTION - Page 1.2
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The design and architectural standards and restrictions as set forth
in these Design Guidelines should be viewed by each Owner as his
assurance that the special environment of MacDonald Highlands
will be preserved and enhanced over time.

DESIGN GUIDELINES

The putpose of these Supplemental Design Guidelines is to
provide specific direction for the expression of the built
environment within the Custom Home neighborhoods of
MacDonald Highlands. They are intended to provide an overall
framework for future development, achieving a sense of
neighborhood .identity, land use character, scale and sensitivity to

the desett environment in the development of MacDonald
Highlands’ neighborhoods.

The purpose of these Design Guidelines is to implement the
community design theme by addressing the architectural,
landscape, and site planning design critetia for the development of
MacDonald Highlands. These Guidelines are intended to set
standards for the quality of design, to assure land use compatbility,
to direct character and form, and to enhance the community's
overall value. The Guidelines are intended first as an information
source to Owner's builders, developers, architects, or investors
interested in MacDonald Highlands; and second, as a regulatory
mechantsm to insure that all Improvements in the community are
carried out 1n an environmentally sensitive manner. These
Guidelines will thus insure a high standard of project-wide design
consistency throughout the life of the community.

MacDonald Highlands Design Guidelines are intended to be a
conceptual, dynamic guide to development and, as such, are subject
to change when the Design Review Committee determines such

INTRODUCTION - Page 1.3
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change is in the best interests of the community. In addition, the
graphic illustrations in this document are intended to convey a

~concept, and not to portray specific plans for construction. EACH
OWNER IS RESPONSIBLE FOR OBTAINING FROM THE
DESIGN REVIEW COMMITTEE A COPY OF THE MOST
RECENT DESIGN GUIDELINES BEFORE COMMENCING ON
ANY IMPROVEMENTS TO THE OWNER’S LOT.

These design standards are binding on any persons, company, or
firm, which intends to construct, reconstruct, or modify any
permanent ot temporary Improvements in MacDonald Highlands
community ot in any way altet the natural setting of the desert
environment.

Accompanying the Design Guidelines are Covenants, Conditions,
and Restrictions (CC&Rs), which have been formally adopted and
recorded to establish the Community Association and the
Association Rules and Regulations, while guaranteeing long-term
maintenance of all common facilities within the community. In the
event of a conflict between the CC&Rs and the Design Guidelines,
the CC&Rs will prevail.

1.3 DESIGN REVIEW PROCESS

In order to assist each Owner in the planning and design of the
Residence, or Non-Residential Parcel and in the understanding of
the unique opportunites of each particular Lot or Parcel, a
comprehensive design review committee and process has been
established pursuant to these Design Guidelines. The process
provides an opportunity for the Owner to draw upon the expertise
and knowledge, which has been acquired during the planning and
development of MacDonald Highlands. Since the preservation and
enhancement of the unique natural landscape of MacDonald
Highlands are important principles, the Design Review Committee

1.0 INTRODUCTION -~ Page 1.4
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is charged with the responsibility of insuring that these principles
are carried out in all phases of development. It is encouraged that
the designs are a result of the uniqueness of the site and are not
transplanted designs.

The design review process was developed to provide adequate
checkpoints along the way, so that time and money are not wasted
on plans and designs, which do not adhere to the Design
Guidelines or to the overall principles of MacDonald Highlands.
Every attempt has been made to streamline this review process to

climinate excessive time delays. Nevertheless, each Owner is

personally responsible for strictly complying with the Design
Guidelines, and all other applicable provisions of the Declaration
or rules and regulations of any governmental authority, in order to
bring the design review process to a speedy and satisfactory
conclusion. |

It is necessary that the Owner(s) retains competent professional

services for planning and design. The Design Review Commutiee must
approve al] architects. A thorough analysis and understanding of a
particular Lot or Parcel and the Owner's special needs and living
patterns, as well as the ability to convey to the Design Review
Committee, through drawings and a model, the concept and design
of the proposed Residence or other Improvement, are all important
elements of the design review process. An Owner may not elect to
do his own design or to retain non-professional services.

In general, the design review process is divided into four phases.
The first phase includes a pre-design meeting(s) to permit each
Owner to review his ideas and the natural aspects of his particular
Lot or Parcel with a representative of the Design Review
Committee before any plans are prepared. The second phase
provides for the review of conceptual or preliminary plans by the
conformance with the Design Guidelines. The third phase, the

INTRODUCTION - Page 1.5
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final design review, insutres that the final plans and construction
drawings are consistent with the previously approved preliminary
plans and the Design Guidelines. The final phase includes an
inspection by a representative(s) of the Design Review Committee
to determine whether actual construction has been completed in
strict compliance with the approved plans and the Design
(Guidelines.

Approval of plans and specifications by the Design Review
Committee 1s not, and should not be deemed to be, a
representation or warranty that said plans and specifications
comply with applicable governmental ordinance or regulations
including, without limitadon, City of Henderson zoning
ordinances, subdivision regulation, and building codes.

1.4 BUILDING ENVELOPE

Within the Hillside Buildable Areas, the concept of a maximum
~allowable building area, called the Building Envelope, has been

developed to ensure the preservation of views from each residence
in MacDonald Highlands. '

All Improvements on a Lot or Parcel within MacDonald Highlands
must be designed to be within this Building Envelope, including
the Residence, accessory buildings, outside patios and tetraces,
tennis courts and swimming pools, if permitted by the Design
Guidelines, and any other Improvements or structures on the Lot
or Parcel. Only approved plants may be planted within the
Building Tinvelope, unless otherwise approved by the Design
Review Committee. Outside of the Building Envelope, the natural
desert must be undisturbed or revegetated with complementary
desert plant material where possible. Moreover, it is not intended
that the Owner design his Residence or other Improvements so as
to completely fill the Building Envelope. Designs, which, in the

1.0 INTRODUCTION - Page 1.6
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opinton of the Design Review Committee, overwhelm the Building

Envelope and are, therefore, inconsistent with the philosophy of
MacDonald Highlands, will not be approved.

Before any conceptual planning is done, an Owner should consult
with the Design Review Committee to determine the location of
the Building Envelope. Although the shape and location of the
Building Envelopes are intended to be somewhat {flexible,
modifications to the Building Envelope can be made only by the
Design Review Committee and only if the modifications do not
result 1n a significant adverse impact upon the natural features of
the Lot or Parcel, -or upon neighboring lots or Parcels, or the
Project as a whole.

After the final design approval has been given by the Design
Review Committee, a revised Building Envelope will be based on
actual plans, which may differ in size and shape from the original
conceptual Building Envelope. Thereafter, the Building Envelope
may be changed only through an amendment process after
obtaining the approval of the Design Review Committee. This
process assutes that the view cortidor of the Building Envelope will
be permanently protected from any future encroachment or
development.

1.5 DEFINITIONS

The following words, phrases, or terms used 1n this Declaration
shall have the following meanings:

"Apartment Development" shall mean a Parcel or portion thereof
which is desctibed in a Parcel Declaration, is limited by the
Declaration to residential use, and contains Rental Apartments and
surrounding area which are intended, as shown by the site plan
therefor approved by the City of Henderson, and the Design
Review Committee or otherwise, as one integrated apartment
operation under the same ownership.

1.0 INTRODUCTION - Page 1.7
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"Architect” means a person approprately licensed to practice
architecture or landscape architecture in the State of Nevada.

"Association” shall mean the non-profit corporation to be
organized by Declarant to administer and enforce the Covenants
and to exercise the rights, powers, and duties set forth in this
Declaration, its successors and assigns. Declarant hereby reserves
the exclusive right to cause such Association to be incorporated
and mtends to name the Association “MacDonald Highlands
Master Association,” and hereby reserves the right to use any
similar name 1if, for any legal or other teason, “MacDonald
Highlands Master Association" cannot or should not be used.

"Association Rules" shall mean the rules for MacDonald
Highlands adopted by the Board.

"Builder" means a person or entity engaged by an Owner for the
purpose of constructing any Improvement within MacDonald
Highlands. The Builder and Owner may be the same person or
entity.

"City" shall mean the City of Henderson, Nevada.

"Clubhouse Parcel" shall mean the Clubhouse Parcel as shown on
the Master Development Plan for MacDonald Highlands and/or
described in a recorded Parcel Declaration. The Clubhouse Parcel
shall be privately owned and may be operated in conjunction with
the Golf Course. The Clubhouse Parcel shall not be transferable to
the Association pursuant to the CC&Rs. The number of
Memberships attributable to the Clubhouse Parcel shall be
determined by the applicable Patrcel Declaration.

INTRODUCTION - Page 1.8
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"Cluster Residential Development" shall mean a Parcel
subdivided into Lots with dwelling units intended for Single Family
occupancy and may include those types of residential housing
arrangements known as townhouses, clustered housing,
"clubdominiums," zero-lot line housing, and similar arrangements,
together with related areas intended for the use and enjoyment of
the Owners and Residents of the Lots in the Cluster Development.

"Commercial/Office Development” shall mean a Lot or Parcel
limited by a Parcel Declaration to be used for commercial and/ot
otfice use or related use as approved by the City of Henderson and
the Design Review Committee and within the restrictions created
by the Covenants.

"Common Area and Common Areas" shall mean (a) all
Association Land and the improvements thereon; (b) all land
within  MacDonald Highlands which the Declarant, by this
Declaration or other recorded instrument, makes available for use
by Members of the Association and evidences its intent to convey
to the Association at a later date; (c) all land within MacDonald
Highlands, which the Declarant indicates on a recorded subdivision
plat or Parcel Declaration is to be used for landscaping, water
retention, drainage, and/or flood control for the benefit of
MacDonald Highlands and/or the general public and is to be
dedicated to the public or the City of Henderson upon the
expitation of a fixed period of time, but only until such land is so
dedicated; and (d) areas on a Lot, Parcel, or Golf Course within
easements pranted to the Association or its Members for the
location, construction, maintenance, repair, and replacement of a
wall, fence, sidewalk, landscaping, utility access, or other uses,
which easement may be granted or created on a recorded
subdivision plat or Parcel Declaration or by a Deed or other
conveyance accepted by the Association, and all land within

MacDonald Highlands, which is owned prvately or by a
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governmental agency for which the Association has accepted
responsibility for maintenance, and for which the Association
benefits by limited use, full use, or aesthetic consistency, for the
benefit of the Members.

"Condominium Development" shall mean a horizontal property
tegime established under the laws of the State of Nevada, which is
limited by the Parcel Declaration therefor to residential use.

"Condominium Unit" shall mean an apartment or condominium
unit, together with any appurtenant interest in all general and
common elements, which is cteated by a horizontal property
regime established under Nevada law. Such term shall not include
a Rental Apartment 1n an Apartment Development.

"Covenants" shall mean the covenants, conditions, trestrictions,
assessments, charges, servitudes, liens, reservations, and easements
set forth herein.

"Declarant” shall mean The Foothills Partners, a2 Nevada limited
partnership, ot any successot, successor-in-title or assign who takes
title to any pottion of the propetty for the purpose of development
and/or sale and who is designated as the Declarant in a recorded
instrument executed by the immediately preceding Declarant. If
there is ever more than one Declarant, the rights and prvileges of
the Declarant shall be exercised by the Petson designated from
time to time by all the Declarants in a written instrument recorded
in the Official Records of the County Recorder, otherwise by those
Petsons owning two-thirds of the potential Units.

"Declaration” shall mean this Declaration of Covenants,
Conditions, Restrictions, Assessments, Charges, Servitudes, Liens,
Reservations, and Easements, as amended or supplemented from
time to time.

1.0 INTRODUCTION - Page 1.10
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"Design Guidelines" means the restrictions, review procedutes,
and consttuction regulations adopted and enforced by the Design
Review Committee as set forth herein and as amended from time
to ime by the Design Review Committee.

"Design Review Committee" shall mean the committee of the
Association to be created pursuant to the CC&Rs to perform the
functions of an Architectural Design Review Committee.

"Dwelling Unit" shall mean any building ot portion of a building
situated upon a Lot or Parcel designed and intended for use and
occupancy as a residence by a Single Family, but shall exclude any
model home until such model home has been sold or leased as a
residence of a Single Family.

"General Commercial and/or Office Development” shall mean
a Parcel limited by a Parcel Declaration to be used for various
commercial and/or office purposes within the restrictions created
by the Covenants.

"Golf Course" and "Golf Course Land" shall mean the Golf
Course real property and all improvements thereon (excluding the
clubhouse and associated recteational and other facilities located on

the Clubhouse Patcel} as shown on the Master Development Plan
for MacDonald Highlands.

IT SHOULD BE NOTED THAT A REUSE WATER
ALLOCA'TTION NECESSARY FOR THE WA TERING OF THE
GOLF COURSE HAS BEEN OBTAINED.

INTRODUCTION - Page 1.11
Revised September 1, 2006

APP001

21
JA_ 1769



Design v

1.

H

Guidelines

"Golf Course Lot" shall mean a residential Lot which has a
portion of its boundary immediately adjacent to the Golf Course,
or a Condominium or Cluster Residential Development which has
a portion of 1ts common elements immediately adjacent to the Golf
Course.

"Hillside Residential" shall mean those residential projects within
the Hillside Buildable ateas.

"Imptovement” shall mean all structures and appurtenances
thereto of every type and kind, including but not limited to
buildings, outbuildings, walkways, trails, tennis courts, sprinkler
pipes, garages, swimming pools, spas, and other recreational
facilities, the paint on all surfaces, carports, roads, driveways,
patking areas, fences, screening walls, retaining walls, stairs, decks,
landscaping, hedges, windbreaks, plantings, planted trees and
shrubs, poles, signs, exterior ait conditioning, and water softener
fixtures or equipment.

"Landscape Easement Area" shall mean the approximate foot
portion of land adjacent to the public nights-of-way in MacDonald
Highlands and the entryways to MacDonald Highlands, which is
subject to an easement fort landscaping, sidewalks, perimeter walls,
and utility access as described 1n the CC&Rs.

"MacDonald Highlands” (also known as The Foothills at
MacDonald Ranch and MacDonald Ranch Country Club) shall
mean the real property described on Exhibit "A" attached to this
Declaration, together with any additional real property, which may
from time to dme become subject to and covered by this
Declaration, and the development to be completed thereon.

INTRODUCTION - Page 1.12
Revised September I, 2006

APP001

22
JA_ 1770



De:sign -

1

.0

Guidelines

"Master Development Plan" shall mean MacDonald Highlands,
also known as The Foothills at MacDonald Ranch and MacDonald
Ranch Country Club, approved by the City of Henderson, Nevada,
and described on Exhibit “A”, as the same may be from time to
time amended, a copy of which shall be on file at all times in the
office of the Association. |

- "Owner" shall mean (when so capitalized) the record holder of

legal title to the fee simple interest in any Lot ot Parcel including
contract sellers, but excluding others who hold such title merely as
security. In that case of Lots or Parcels, the fee simple title to
which is vented of record in a trustee pursuant Nevada Revised
Statutes, legal title shall be deemed to be in the Trustor. An Owner
shall include any person who holds recotd title to a Lot or Parcel in
joint ownership with any other person or holds an undivided fee
intetest in any Lot or Parcel.

"Parcel" or "Parcel Description” shall mean an area of real
property within MacDonald Highlands limited to one of the
following Land Use Classifications: Aparttnent Development,
Condominium Development (but only until the horizontal property
regime therefor is recorded), Shopping Center, Commercial Office,
General Commercial, Resort Hotel, Casino, School, Church,
Library, Fire Station, Golf Course, Commercial Recreational,
Power Substation, or other use determined to be suitable by
Declarant in accordance with the CC&Rs. The term patcel shall
also include an area of land with MacDonald Highlands as to which
a Parcel Declaration has been recorded designating the atea for
Single Family Residential Use or Cluster Residential Use but which
has not yet been subdivided into Lots and related amenities and
rights-of-way, but any such area shall cease to be a Parcel upon the

~recording of a subdivision plat or other instrument covering the

area and creating Lots and related amenities. A Parcel shall not
include a Lot, or any Exempt Property, but, in the case of staged
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developments, shall include areas not yet included in a subdivision
plat, hotizontal property regime, or other recorded instrument
creating Lots and related amenities.

"Resident" shall mean:

1. Each Owner under a contract of sale covering any part of the
Assessable Property, regardless of whether the contract is
recorded, and each Tenant actually residing or conducting a
business on any part of the Assessable Property; and

2. Memberts of the immediate family of each Owner and of each
buyet and Tenant referred to in subparagraph (1) actually living
in the same household with such Owner or Tenant.

Subject to such rules and regulatons as the Association may
hereafter specify (including the imposition of special non-resident
fees for use of the Associaton I.and if the Association shall so
direct), the term "Resident” also shall include the Guests of invitees
of any such Owner, or Tenant, if and to the extent the Board in its
absolute discretion by resolution so directs.

"Single Family" shall mean a group of one ot mote persons each
related to the other by blood, marrage, or legal adoption, or a
group of not more than three (3) persons not all so related, who
maintain a common household in a Dwelling Unit.

"Single Family Residential Development" shall mean a Parcel
limited by a Parcel Declaration for use as a development of Single
Family detached housing, each intended for use by a Single Family,
and subject to restrictions contazined in the Parcel Declaration
recotded for any such specific development, and which shall be
subject to the restricions defined in the CC&Rs, and the entire
Covenants as applicable.
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"Streets" shall mean those areas of MacDonald Highlands, which
are depicted as "Private Street" or "Public Street" or on any
subdivision map recorded and filed by Declarant, or on any Master

Development Plan,

"Visible From Neighboring Property" shall mean, with respect
to any given object, that such object is or would be visible to a
person six feet tall, standing at ground level on any part of such
neighboring propetty.

1.0 INTRODUCTION - Page 1.15
Revised September 1, 2000

APP00125
JA_1773



PREK MTE W
X a0
A} PUBLC/SEMRLIBLL
GOLF MAIT. V)
HRADOR 7 AN

& 13
HIR N . Al
I —

ANRRE HQQ2>%~§% W0 1T
I 7/ 2 \}ig';’/
1 ::‘-\}'; ERAINES

m\\ 7 1 I

RS-2 !
: LOW DENSTY RESDENTIL :
. f
B K5ES
SPEN BPACE
EXIETINGG POhas (HLIR
L% amaﬁm é?ssmm

| |
i i
| |
i !
2L RS . i
k , oy CPEH BPACE ! ;
A VERY LOW DEMEITY FESIOENTIAL i E
E\ e J R _;_ ...................................... N

:

3“2 R-E :

VERY LOW DIMSITY RESIDENTIAL {

SRUTION a3 : :

BECONDARY ADCERS 4 i

t, |
2 P e——
o~
g@\ Pl
\r""fm _____
—Q?,‘Z{ - i ﬂé@_
N VACIDOMALD
PROFCT LOCATION i1 €2 FE I ¢ 1?"’1 Exls
 SCOTONS 26, 77, AN 23
SRR LA BOORTY, REiDA BY - FOOTHILLS DEVELOPMENT CO.

1700 HORIZON RIDGE PARKWAY, SUITE 2001

HEMDERSON, NEVADA 8312

HPDATER HOVEMBER 2002

REMSIOR

=2

aerwvilrey]  oaw

SITE PLAN

(REVISIONS TO MASTERPLAN}
MACDONALD MIGHLANDS

TILE
PROJECT

=12
¢ 355
§§g%§§z

B
%§§s§§
:-EE 7
m§ &
Egg w
°f v
34l -
Qg

EXATREE A



Design

2.0

2.

0

v Guidelines-s

COMMUNITY DESIGN & DEVELOPMENT GUIDELINES

2.1

DESIGN CONCEPT

The site planning critetia is meant to be utilized as a means to
create a stong neighborhood fabric offering a visually appealing
environment in and around the community.

MacDonald Highlands is envisioned as a unique community with
amenities and activities designed to provide a living environment
for a select number of residents. The residential areas will blend
into the site's natural surroundings.

The focal point of the community is a private 18-hole golf course
and country club, which creates a superlative backdrop for the
community's residential component. The luxury resort will
become an additional amenity for residents and act as a focus on
social interaction in the community. The amenities offered within
the private, gated community that is MacDonald Highlands create
a lifestyle of incomparable luxury for full-time residents and the
destination resort guests.

All of the residences will be designed to be consistent with the
Desert Elegance theme of architecture. The Golf Course will be
allowed to create its own individual identity and character more
reflective ofa Desert Elegance theme of architecture.

The hillsides of the MacDonald Highlands project are an invaluable
resource. All construction and improvements shall be carefully
planned to blend with the contour of the land. Most hillside lots
offer unparalleled views of the entire Las Vegas valley.

In addition to the recteational amenites already desctibed,
bicycling and jogging paths will run dong MacDonald Ranch Drive
and provide an additional recreational attracton for the
commumnity.
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2.2 LANDSCAPE THEME

MacDonald Highlands’ landscape theme is based on a natural
desert oasis  concept Through the development and
implementation of its landscape program, MacDonald Highlands
will introduce the desert oasis theme to the mountain coves and
the undulating terrain of the community. Section 5.0 of these
Development Guidelines addresses the specific landscape design
concepts, criteria, and zones.

Great care will be taken to preserve the rock outcroppings and
steep hillsides serving as a backdrop for the community.

2.3 STREETS & TRAIL SYSTEM

The hierarchy of roadways within the MacDonald Highlands
community is designed to complement the overall quality of the
MacDonald Highlands development. All roadways will be
pavate. Access to the community will be from public roads such
as Horizon Ridge Parkway and Stephanie Street through the

project entry gates.

The roadways are to be designed to extend the overall community
desert oasis theme throughout the community with the use of the
project streetscape design concepts. Roadways are to conform as
closely to natural grade as possible while maintaining compliance
with the design parameters of the Henderson Hillside Ordinance.

Due to the nature of certain areas of the site, alternatives to
horizontal alignments, cul-de-sacs, and roadway lengths may be
modified with the approval of the City of Henderson City
Council.
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To minimize grading in the hillside areas, private driveways may be
constructed from the roadway to serve one or more residences.
Prvate driveways shall be constructed of concrete to avoid
erosion onto the collector road. (ravel driveways are prohibited.

Designing streets and driveways in steep terrain must take into
account several very important issues. Of primary importance is
the ability to design a system that has the least impact on the
native desert landscape. Sometimes this may require deviating
from standard design procedures that are applicable to flatter
areas.  Minimizing pavement widths, while still providing
adequate public health, safety, and welfare becomes a critical
issue. In arcas where guardrails will be required, public safety as
well as architectural appeal must be considered. All proposed
guardrail designs shall be approved by City staff Special design
considerations such as one-way streets and different ways of
handling on-street parking are also important.

'The street lighting systems must be carefully designed to prevent
over-illumination of the hillside and to minimize visual mmpact
from these systems. Lighting systems shall be designed to focus

light downward as individual "pools of light, rather than

dispersing it.

The maximum allowable grades for roadways must be considered
in terms of daver comfort level as well as safety considerations.
Fire trucks must be able to safely negotiate all proposed roads.

2.3.1 Stephanie Street is the major arterial serving the golf
course and also acts as a primary entry for MacDonald
Highlands. MacDonald Highlands is accessed by way of a
100- and 80-foot wide right-of-way from Lake Mead Drive,
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to the MacDonald Highlands project boundary. Public
access along Stephanie Street will extend into the project to
the gated entry to the MacDonald Highlands private
residential community. From the gated entry, Stephanie
Street will continue south as a private collector boulevard to
its intersection with MacDonald Ranch Drive. The median
and property immediately adjacent to Stephanie Street
from the gated entry to the intersection of MacDonald
Ranch Drive will be landscaped using the Desert Oasis
Zone intensity and plant materials palette with groups of
palms being placed at areas of intersections, hilltops, or
swales. The balance of the roadway will utilize mesquites,
Palo Verdes and other desert foliage.

MacDonald Ranch Drive (formetly known as Foothills
Village Drive), a private loop maintained by the MacDonald
Highlands Master Association, will contain the project's
major circulation. Gated for security and ptivacy, enttes to
this internal loop will be from Stephanie Street and
Honzon Ridge PMWay. At the Horizon Ridge Parkway
intersection, public access will extend several hundred feet
inside the project, with adequate provisions for stacking
and turnarounds.  All residential development will
accommodate emergency access while minimizing cut and
fill areas to the other hillside development areas. The
right-of-way width for MacDonald Ranch Drive wil vary
from 64 feet in the flatter terrain to 40 feet in the steeper
hillside areas. Similarly, the landscaping zones for the
medians, right-of-way, and property immediately adjacent to
MacDonald Ranch Dsve will vary from the Desert Oasis
Zone in the flatter areas to the Enhanced Desert Zone in
the steeper hillside areas. The southern portion of this
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green belt area will contain a meandering jogging/cycling
path, which will provide an opportunity for pedestrian and
recreational pursuits,

Roma Hills Drive bordets the Northwest property line of
MacDonald Highlands. No direct access is provided to the
community from this street, however, fire access 1s

provided through the linear park, which divides Highlands
Unit IT and Planning Area 4 (also known at “Stonehaven™).

Private Residential Collectors: The right-of-way widths
for the povate residential collector streets within the
MacDonald Highlands community will vary depending on
the topography and number of residences being served by
the residential collector. On-street parking is prohibited on
the povate roads and streets within the MacDonald
Highlands community. Many streets and roads will have
turnouts, which allow emergency parking,

Private Residential Streets: Most residential roads within
MacDonald Highlands will contain 24-foot paved surfaces
and all prohibit on-street parking. The ptimary reason for
this width 1s to preserve the hillside by eliminating the
unnecessary disturbance of existing topography. Some
roadways will serve smaller numbers of homes and thus
may require smaller widths and one-way directions.
Lengths of cul-de-sacs will conform to City of Henderson
Hillside criteria.

Private Residential Lanes: Some roadways or lanes will
serve smaller numbers of homes and thus may require
smaller widths and one-way directions.
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2.3.7 Bike and Pedestrian Trail System: MacDonald
Highlands will have a private bike, trail, and park system
for the use of its residents. The trail system will run along
MacDonald Ranch Drive and along Stephanie Street,
winding through canyons and connecting to the private
patks within the community. The minimum width of the

trail system easement will be 6-feet and the maximum will
be 8.

PROJECT ENTRIES

Project entries at Stephanie Street and Horizon Ridge Parkway
will reflect the desert oasis theme and will make a statement of
the special quality of what lies within. The oasis theme of the
community will be evidenced at these entries by the stately palms,
mountain springs rushing over volcanic boulders, and the lush
fullness of the desert flowers and vegetation.

MacDonald Highlands’ project entry program for all subdivisions
and Parcels provides an integrated design of landscaping,
monumentation, and signage, which maintains compatbility with
the surrounding environment and is intended to impart a subtle
and tasteful introduction to the overall community. A major
aspect of life at MacDonald Highlands is the creation of a safe and
secure living environment. A sophisticated secutity system,
supported by a central guard gate, professional security guardsé
and perimeter walls will provide the ultmate protection and
privacy forresidents and their guests.

Special attention will be given to hardscape and landscape
treatments as well as signage and lighting of all project entties to
enhance the overall image of the MacDonald Highlands

community.
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Individual project entry areas will provide the resident and visitor
with an overview of each project and will act to link the overall
community design concepts together from project to project.
Each project entry will be a continuation of the theme established
by the main entries, only on a lesser scale.

Entries mto residential neighborhoods and non-residential use areas
occut at various locations throughout the community. These
secondary entries consist of defined areas and may include such
features as monumentation, signage, native and introduced
vegetation, and enriched paving features.

Individuality for each of the neighborhood entries is also
encouraged, but should remain within the overall guidelines
established for signage and monumentation. Landscaping should
enhance and compliment the design with colorful, drought-
tolerant plant materials that are consistent with the appropuate
plant palette.

SITE GRADING

The MacDonald Highlands project is situated on the northern
slope of the McCullough Mountain range in Henderson, Nevada.
Natural grades range from 3% in the northern portions of the
project to 30% in the southern portions of the project. The main
concept of this master-planned hillside community has been to
preserve the natural characteristics of the hillside areas. In order
to accomplish this, it is necessary for the community design
concept to adopt grading criteria which limits the amount of
discretionary grading that can be done in the hillside areas. In the
development phase of the project, grading in the hillside areas will
be limited to only that grading which is necessary to be able to
construct the roadways, drainage facilities, and utiliies necessary
to serve and protect the planned hillside residences.
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One objective of these development standards is to keep the
necessary site development grading to a minimum in order to
reduce impacts on the surroundings and to establish compatible
relationships between buildings, landscape areas, and adjacent
properties.

Any grading and all associated disturbances of the natural desert
done for the purpose of constructing an individual residence on a
lot or for the purpose of making mprovements to an existing
residence will be confined within the area designated as the
"Building Envelope" for that particulat lot.

Detailed grading plans ptepared by a Nevada registered Civil
Engineer will be requited of every development in the
MacDonald Highlands community. These grading plans will be
reviewed by the Design Review Committee for compliance with
MacDonald Highlands’ Community Design Standards. No
grading will be allowed within the MacDonald Highlands project
without the review and approval of the Design Review
Committee. In addition, City of Henderson permits are required
pet City regulations.

Where grading results in a disturbance of the existing desert
surface, landscaping and resutrfacing techniques will be used to
restore a natural desert appearance to those areas or to cteate a
new appearance which is compatible with, blends with, or
enhances the natural desert appearance. Chemical treatment
techniques such as “Permeon™ and other forms of reestablishing
a surface similar to the natural desert varnish are methods that can
be used to treat disturbed areas. Other methods can include rock
placement, landscaping, retaining walls, or a combination of the
above for the purpose of reestablishing or enhancing the natural
desert appearance. In the event that retaining walls are necessary
to secure a slope only DRC-approved materials may be used.
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Any grading should result in the re-contouring of land that
reflects the natural landforms. Smooth, gradual transitions are
encouraged where graded slopes meet natural terrain. Grading
and siting techniques should trespect natural drainage features,
surface, and subsurface geological factors. In areas where large
amounts of earthwork are unavoidable, the land should be
teshaped with natural contours to provide a finished appearance,
which duplicates the natural landscape.

DRAINAGE

The goals of the drainage design standards for the MacDonald
Highlands project are consistent with the overall desire to
maintain the natural integrity of the hillside community. As the
purpose of the grading design standatds is to keep the hillsides in
their natural condition as much as possible so to 1s the purpose of
the drainage design standards. Grading and drainage play critical
roles in appropriate hillside development, since the handling of
these 1ssues will directly impact both the physical and the visual
impact that is created by the development. Care must be taken to
tespect and preserve the natural drainage patterns, at the same
time protecting the proposed developments.

Every development project in the MacDonald Highlands
community will be required t© submit a detailed drainage plan
prepared by a registered Nevada Civil Engineer to the Design
Review Committee, as well as obtaining approvals from the
govemning entiies at the City of Henderson. The overnding
ptinciple behind the drainage design standards for the MacDDonald
Highlands project is to utilize the natural existing drainage ways
as much as possible. Tt will be the responsibility of every
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developer/builder whether of a single custom home ot of a larger
patcel to maintain or reestablish the natural drainage patterns
whete those patterns are interrupted by his development project.

It 1s mtended that storm flows will be conveyed to the major
drainage ways by allowing local storm runoff to sheet flow as
much as possible overland and across roads to natural drainage
ways. Whete necessary, roadside ditches and storm sewers may be
used to collect runoff and direct it to the natural channels. Plans
and designs for all drainage facilities and improvements must be

“approved by the City of Henderson Public Works Department.

Storm drainage channels will either be lined or unlined depending
upon the flow velocities of the specific channel or channel
sections. Lined channels or channel sections will be constructed
mostly with native materials to look more natural and to conform
to the natural channel slopes. Where concrete aprons are required
to deal with low flow, nuisance water, ot other situations, these
aprons shall be designed and constructed in such a fashion so as
to conform to the natural channel slopes and treated with
Permeon. Unlined channels, once graded to the necessary
elevations and widths, shall be finished in such a fashion so as to
resemble the natural unlined channels in the MacDonald
Highlands community and to blend with the surrounding area.
Where roadways cross major channels within the MacDonald
Highlands project, culverts and energy dissipation structures may
be necessary. Once the required structures have been built and
the necessary channelization completed, the disturbed areas will
be addressed with native materials and landscaping treatments to
establish the natural desert appearance as it applies to washes and
the surrounding area.
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PARKING

Each Single Family Residence shall contain patking spaces within
the Lot or Parcel for at least two automobiles in an enclosed
garage either attached to or detached from the main structure of
the Residence. Where the approved zoning represents a density
equal to or less than RS-4, a minimum of three additional spaces
for guest parking will be required on each lot. Two additional
parking spaces for guest parking will be required on lots where
the approved zoning represents a single family density greater
than RS-4. No on-street parking will be permitted except on
certain streets and only for special conditions as granted by the
Association. Inall situations, garage doors will not front the street
unless approved by the Design Review Committee.

For cluster housing, condominium, clubdominium, or mult-
family residendal development, the Design Review Committee
may approve alternative patking including (a) a carport enclosed on
not less than three sides, either attached directly to the main
structure of the Residence or connected by a roof or major fence
or (b) exterior parking areas which must be screened from view
using landscaping, garden walls, or combinations of both. The
minimum number of parking spaces required for condominiums or
multi-family residential development shall conform to City of
Henderson standards for the same type of product.

For Non-Residential Developments, open patking and covered
areas shall be clustered in parking courts along internal private
drives to enhance security. Pedestrian and automobile circulation
shall be clearly defined. Special paving at parking coutt entries
and landscape nodes between parking stalls i1s encouraged to
soften the streetscape.

2.0 COMMUNITY DESIGN - Page 2.14
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No boats, trailers, or other recreational vehicles shall be stored
on-site unless they are parked inside an enclosed area, which 1s
permanently attached to a main residence, or unless alternate
storage plans are approved by the Design Review Committee.

2.8 SETBACKS

All Developments within MacDonald Highlands shall maintain
setbacks and easements consistent with the setback standards
described in Section 3.0 of these Design Guidelines. Variation of
setbacks will be encouraged in the residential areas of moderate
density to distinguish individual identities and avoid formal
redundancy.

Within the Non-Residential projects, no bullding or patking will be
permitted closer than 15 feet to the right-of-way or as specified in
the Henderson Development Code. This area shall be landscaped
consistent with the design concepts set forth by these Guidelines.
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LIGHTING

The goal of an overall lighting plan for MacDonald Highlands is
to provide a cohesive lighting theme throughout the entire site.
The unified, natural effect desired will utilize up lighting of trees to
enhance the beauty of the night at MacDonald Highlands.
Lighting shall be uvdlized only as necessary to provide the
functional requirements of safety, secutity, identification, and an
acsthetically pleasing environment. Featured vistas and
landmarks may be highlighted to provide dramatic accents. The
design must balance the level of security with aesthetics without
providing an over-lit or washed-out environment.

Vehicular and pedesttian movement within the project will be
examined so that hazard points will be identified and properly
illluminated.

We prefer to use the technique of minimal street lighting and
maximum landscape lighting to enhance the aesthetic quality of
the site. The lamp of choice, for the outer portion of the
property, will be colot-corrected High Pressure Sodium which
will enhance the natural colors of the desert. In the more lush
landscape areas, the lamps will be a warm color temperature
(3000°K) Metal Halide and low wattage fluorescence for better
color rendition. The overall feel should mimic the historical "gas
light" quality with high color rendeting properties. In all cases,
the quality of the light shall be reviewed rather than just the
quantity of light.

Where utilized within the community, light standards shall consist
of a "bollard" type or other low profile design of masonry,
concrete matetial, a fabricated metal, and ground cover such as
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natural rock or pebble. The light source shall be shielded to
reduce dispersal of ambient light in a skyward direction. The light
shall be directed only down and onto the street in a imited radius.
The standards shall be separated sufficiently to create isolated
"pools of light" on the pavement, not a continuous, saturated
condition. Al light fixtures shall be shielded to prevent light
trespass upon other propertes. Pole fixtures for street, spotts, and
patking lots shall be of the cut-off vatiety, which will direct all
ight down on the horzontal surfaces. Horzontal distribution
lights such as wall packs and floodlights are discouraged. 1f used,
they must be shielded and baffled as not to be viewed from the
edge of the property.

In keeping with this philosophy, the use of low-pressure sodium or
incandescent fixtures is encouraged. Energy efficient low voltage
lightitig should be used in all landscaped areas. Other 1ssues such
as glare control and long-term maintenance will also be factored
into the design process. Individual design cases shall be reviewed
independently by the Design Review Committee.
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2.9.1 Architectural  Lighting:  Whetever =~ monumental

architectural eements ocaur within MacDonald Highlands,
they will be enhanced with illumination. These would
include entry gateways, gatechouses, and/or other
architectural elements. The architecture of the buildings
should suggest the type ot style of lighting. All lights shall
provide a soft-themed effect with a maximum foot-lambert
of 5 foot-candles. Major identity elements will be
flluminated to provide a site reference and project identity.
Visible lamps are discouraged unless they are thematic and
integrated with the design and are approved by the Design
Review Committee. Al visible lamps shall be steady-
burning. The use of exposed neon is prohibited. Designs
using integrated luminated cavities with "glow from within"
effect are encouraged. Sensitive lighting of the back-of-
house areas shall be required to eliminate glare.

Highlighting the architectural icons is extremely important to
the project. Care should be taken to minimize glare from
visible lamps, but multiple techniques can be used to express
these icons and further enhance the overall architectural
continuity of the individual site. All architectural lighting
(noh—emergency and circulation) shall be on separate
control circuits for maximum control. These lights
throughout the entire complex shall be switched off at
predetermined times.

Any back-of-house lighted areas shall be discreetly
illuminated with non-visible light sources or glare-free
optical units. Gamge lighting equipment is to be shielded so
as not to be viewed from the exterior of the garages. Poles
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in parking lots also provide house-side shields to eliminate
light from transmitting outside the parking lot boundaties.
Any type of sport courts (basketball, tennis, volleyball, etc.)
can be illuminated for nighttime use. Howevet, cut-off
fixtures must be used and the covers must only be
lluminated to recreational lighting levels as established by
the Illuminating Engineering Society of North America's
Lighting Handbook. Light spillage onto adjacent propertty 1s
strictly prohibited. All sports lights must be on a timer
switch or occupancy sensor so they turn off when notinuse
Additional safety and circulation lighting can remain on,
Pole heights are imited to 20 feet. All fixtures shall also
have house side glare shields. The reason for this stringent
control is the uncontrollable spill hght created by
requirements of typical sports illumination.

Landscape Lighting: Landscape is of great importance to
this project. Visual icons, views from interior spaces, and
the overall site shall be coordinated to enhance views both
during the day and evening, The use of approptate light
soutces and concealed fixtures shall be required.

Graphics: The entry into MacDonald Highlands at
Stephanie Street and MacDonald Ranch Drves will be

illuminated with recessed Metal Halide ground-mounted

wall wash up-lights. The light shall be placed and shielded
in accordance with the Dark Sky standard. Signage
brightness  shall not exceed 20 foot-lamberts.
Informational and directional signs need not be
illuminated. Positive contrast between reflective letters or
backgrounds is recommended for visibility with
automobile headlights. When graphic illumination is
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required, recessed floodlighting or cantilevered down-lights
are recommended o provide even face illumination. Sign
boxes and internally illuminated elements are discouraged.

Pedestrian Lighting: Whenever a pedestrian walkway
intersects another path or a vehicular or service roadway, the
intersection shall be illuminated. ‘The use of cut-off
fixtures or bollards and higher light levels shall be used to
identify this area. ln addition, a change in texture on the
paving material is also recommended.

Low level path lighting is highly desired to support
pedestrian activity along the landscaped areas of
MacDonald Highlands. All major pedestrian paths shall be
illuminated with cut-off optic poles, down-lights in trees,
glare-free bollards, or low level landscape lighting. Areas of
possible safety hazards including steps, grade changes, etc.,
shall be illuminated to a higher level of light through the
use of bollards, poles, or recessed steplights. All fixtures
shall be glare-free and direct the light down towards the
ground.

Roadway Illumination: Major roads shall be illuminated
with High Pressure Sodium cut-off fixtures.  'The
recommended fixtures shall be either themed or shoe box
fixtures mounted on poles. Pole height shall not exceed 20
feet. T'oot-candle levels and uniformity levels as described
by the IES will be met. Intersections and curbs shall be
illuminated to a slightly higher level.
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FENCES AND WALLS

Introduction & Philosophy: As a luxury, view-orented
community, MacDonald Highlands is designed to have a minimal
amount of fences and walls. In order to preserve the spectacular
scenery unique to MacDonald Highlands, the Design Review
Committee reserves the right to approve the location, matenals,
color, columns, and design of all fences and walls.

MacDonald Highlands® development theme has been expressed
as casual countty estate and rural atmosphere. While there will be
some parcels which will be developed in 2 more urbanized design
pattern, the majority of the MacDonald Highlands project and
especially the Hillside Fstates areas will be developed with this
rural countty estate design theme. In order to establish and
maintain this overall rural ambiance and to preserve the natural
hillside terrain, the community will discourage and prevent the
proliferation of walls.

In those areas identified as Hillside Estates, the construction of
walls for the purpose of identifying propetty lines of an individual
lot or for confining animals is prohibited. The construction of
boundary walls and property line walls by the Master Developer
of a patcel may be allowed upon review and apptroval of the
design and purpose by the Design Review Commuttee. Types of
walls used in the development of individual lots that wil be
considered for approval by the Design Review Committee in
Hillside Estates areas are structural supportwalls, retaining walls, and
security walls, which are designed and constructed as an mtegral
part of the residential structure. Where security walls are necessary,
they will be designed and constructed under the parameters for

"view walls."
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In those areas of the MacDonald Highlands community which are not
identified as Hillside Estates arcas, the use and construction of walls for
the purpose of identifying individual lot property lines aswell as security,
screening, and retaining will be permitted as long as the design and
construction is consistent with the standards established in these design
guidelines and is approved by the Design Review Committee.

All walls within the MacDonald Highlands community shall be
constructed of a solid masonty material except where the design
standards call for metal components. Any walls that are not consttucted
entirely of native materials will, as a minimum, have exterior surfaces that
are constructed of native materials, which complement the natural

desert environment, colors, and materials.

All fences and walls desired on a shared property line will be pet
community-design standards and coordinated between the propetty
Ownets. For the portions of the wall that are exposed, double split-
face block is required and the cost of the construction of said exposed

wall will be shared by both adjacent Owners. For those walls or
portions of walls that are needed or cteate a retaining situatton, the cost
of construction will be the sole responsibility of the Owner cteating the
retaining situation(s). Only one wall will be permitted on any property
hine.

All fences and walls along a roadway or common open space, whete

approved by the DRC, will be constructed per community-design
standatds.

The design and construction of all walls in the MacDonald Highlands
community must be approved by the Design Review Committee. The
following types of walls and their associated design criteria are further
described in this section and in the appropriate Architectural

(Guidelines sections.
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Chain link and/or petimeter fencing is not permitted, except duting
construction. Furthermore, exposed wall-top secutity devices such as
concertina wire 1s prohibited. Because the site affords such
dramatic view potential, it is strongly encouraged that open fencing
be used predominantly within MacDonald Highlands.

Pool fencing should follow the same standards for openness,
visibility and desion, but compliance with City, County, and State
Ordinances is essential.

Special attention to waterproofing and location of irrigation spray
heads will be necessaty in otder to eliminate leaking, staining
aesthetic, or structural problems.

2.10.1 Perimeter or Boundary Walls

Within the MacDonald Highlands community, the temmn
Perimeter Wall will be used to identify those walls used
around the exterior perimeter of the MacDonald Iighlands
community. 1ypically, such petrimeter walls willbe 5 to 6 feet
with the standard height being 6 feet, except for short
sections where the wall steps up or down to transition a

change in elevation.

Certain situations may arise that necessitates the construction
of a boundary wall between two parcels. Where this
necessity has been reviewed, acknowledged, and approved by
the Design Review Committee, the developet may construct
such a wall. The design of such boundary walls is subject to
the review and approval of the Design Review Commuittee.
The use of open type view walls for these situations is
encouraged. The Design Review Committee discourages the
use of solid masonry walls that will block views.
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2.10.2 View Walls

The use of "view walls" for purposes other than to provide
retaining or structural support is encouraged within the
MacDonald Highlands community. Lots along the golf
course, open space ot possess strong view otlentations may
install a community-designed view wall on the rear
property line. Where permitted, view walls will be used to
delineate property lines, to provide secutity fencing, to
enclose properties, etc. All architectural designs and colors
are subject to compliance with the appropriate sections of
these design guidelines and approval by the Design Review
Committee. |

The design of View Walls should promote the open view
otiented characteristics of the MacDonald Highlands
community. View walls shall be designed to minimize
massing impacts on the community and to minimize any
visible barriers to views that would result from the
constructon of such walls. The use of open distnctive
ornamental metal materials for such walls is encouraged. A
solid masonry base no higher than 18” may be approved
by the Design Review Committee depending upon the
architectural design and matenials. Masonry pillars to
support the metal sections may be approved by the Design
Review Committee depending upon the architectural
design and materials. All masonry components of view
walls will have exterior surfaces that are constructed of
native materials, which complement the natural desert
environment and colors.
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Nettung, screens and excessive landscaping will not be
permitted against view walls. However, in areas requiting
pet containment, non-reflexive glass, wire mesh, expanded
steel, tempered glass or invisible fencing may be allowed
and will be reviewed and approved on a case-by-case basis
by the Design Review Committee. Permitted material as
specified above may not exceed a height greater than 24-
inches as measured from the bottom rail of the view fence.

ALL view wall fencing shall consist of 2" posts, 1.5" top
and bottom rail, 1" middle rail, 5/8" pickets and 217 WB
arrowheads, which are to be fixed atop all posts and
pickets. All view wall fence shall be fabrticated in the inlay
style' and be powder coated to match custom Frazee Paint
Color # 11028CCL (450HS Foothills Mahogany) [Exhibit
“L”]. All contracts and pricing agreements shall strictly be
between the specific Lot Owner, Developer and/or
Builder and his/her chosen contractor.
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Stephen Poole
New Home Construclion - Inguskrial
Nevada Area Manoger

FRAZEE PAINT & WALLCOVERING

5280 §S. valley View
Llas Yegas, MY 89118

Cell 702.604-3040 702.8959800
e-mail: spocle@hazee com Fox 702.597-5200
Custom Color # : 11028CCL . Versgion : 000
Series : 450HS
Description » 450HS FOOTHILLS MAHOGANY TintType: U
Instr :
Formulated By : Code :
Tint Base 450HSB00003 . AMERCOAT 450HS NEUTRAL TINT
: 16.0
Ingredient BL TINT - LAMPBLACK UCD1&25V 5 64 (0OZF.
16,0
Ingredient RO TINT - RED OXIDE UCD 6080V 1 64 OZ.
24,0
Ingredient WT TINT - TIC2 WHITE UCD-1106V 5 64 - OZ.
Inﬁredient YO TINT - YELLOW OXIDE UCD5750V 3 0O7.

ERAZFE INDUSTRIES, INCORFORATED .
6625 Mi . L Exhibit “L”
iramar Rood, San Diego, Califarnia 2121 » §58.626.3600 « FAX B5B.452.3568

APROO 1583
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Design - Guidelines

2.10.3 Retaining Walls

It is expected that there will be a significant need for
retaining walls throughout the steeper sections of the
MacDonald Highlands project. The use of retaining walls
for the purpose of protecting and preventing unnecessary
disturbance of the native desert environment 1s encouraged
throughout the MacDonald Highlands community.
Retaining walls may need to be stepped or terraced in some
situations in order to prevent excessive concentratons of
wall massing. Wall heights 1n excess of B vertical feet
(measured from top of footing to top of wall) are
discouraged. Where the topographic conditions necessitate
retaining in excess of 8 vertical feet, the wall should be
stepped or terraced so that no individual section has a
height greater that 8 feet. The design and construction of all
tetaining walls must be submitted to the Design Review
Committee for review and approval.
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5-2" MIN.

/—— VIEW FENCE WITHOUT CURB

4" CAP
TRIM AROUND

ERAYEL MULCH

*

(1) #4 CONT. LAP |'-3"
B x & x 6" CMI RETAINING WALL.,
EROUT SOLID. SEE SCHEDULE BELOW.
GRAVEL MULCH —— :
T BARS "A" (6" HOOK)
FINISH GRADE —— WATERPROOEING: BREWER COTE
‘ "PROCOAT S00" APPLIED PER MFR'S
TOP OF FOOTING, —— DIRECTIONS OR AFFPROV. EGUAL
.- — 1" BCH, 40 GRAY PVC a &' 0.C. CUT
¥ #h % FLUSH W WALL FACE. CHALKLINE F.G.
5 o O ON WALL AND INSTALL 1" ABOYE
CONCRETE FOOTING —— 1 e F.&. OF SOIL.
5EE %H’EHJLE EELOH B‘ARE IIGII LAF: |'—3“, TTP.
‘ELB&RADE COMPACTED = " BARS "B" (6" HOOKE)
TO 958 NI

i. TOP OF WALL TO BE HELD L FVEL. .
2. eROUT ALL OPEN IOINTS CREATED BY ANGLED WALLS TO A

PLANTER WALL SCHEDULE
HALL H N  DBARS "A'" DARS "B' DBARS'C'

= m Wl | 3-47] 246" #4 @ 487 | W4 @ 457((2) - B4 CONT. SMOOTH, EVEN FINISH. REPAIR CRACKS.

£ b 2 tBY| BT % e 24" Mo 24M(Q) -RCONT 3 glOCK: CONCRETE BLOCK IS C5R BROWN #2 SINGLE SPLIT ON PARK. SIDE.
e = W3 g0 s-o"| e 16" | %4 a6 | (@) - 4 coNT. SOLID SMOOTH CAP 1S 4" X 8" X [6" FLUSH WITH BLOCK WALL,

= COLOR TC MATCH WALL,

N o= 4. EACH OCCURRENCE THAT EXCEEDS THE STANDARD WALL HEIGHT FOR THE
il CITT OF HENDERSON IN ORDER TO MEET POCL SAFETY REGUIREMENTS WILL
o z“ HAVE TGO GO TO THE CITY FOR APPROVAL OF A VARIANSE.

PLANTER WALL EXHIBIT | ApphdfsTRONALD

THLANIDS
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Design

2

.0

- Guidelines

2.10.4 Rear Yard Cone of Vision

2.10.5

In all site design and layout, careful attention to open space
1s important. Those lots that front on the golf coutse,
open space ot possess strong view orientations may install
a community-designed view wall on the rear property line.
If a solid wall is desired along the side property line(s), the
solid side yard wall must end at a distance of 15 feet from
the property corner. A single pilaster 1s required at each
property line corner on both sides in the rear. In addition,
those lots that require preservation of view corridors will
not be permitted to install improvements, plant trees ot
other plant material that are taller than 4 feet within a
distance of 15 feet from the rear yard property corner.

Security Walls

All sccunty walls within the MacDonald Highlands project
must be designed and constructed using the design criteria
established for View Walls and incorporating those specific
code requirements for providing the required protection
(such as for swimming pools).  The design and
construction of all secunty walls must be submitted to the
Design Review Committee for review and approval.
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PRECAST CONCRETE

-I/2" SQ. x 0.065

TUBULAR STEEL TOF

CAF ON PILASTER RAIL
" SQ. x ©.065
[S'—" MINL TUE‘U’LAR ETEEL
: o INTERMEDIATE RAIL
1 2' TP, _
I 4 . | 8
I.a " TYE, TTF. gﬂ_ g
s e it sl B
gy
E
E 2
N .

|-1/2" SQ. x O.065

TUBULAR STEEL
BOTTOM RAIL

8" WIDE x 6" DEEP CONCRETE

\\
— \f\
\\ 50" M.

LT

=l

T

="

SIDE ELEVATION

BLOCK HWALL OR VIEW FENCE
AT REAR PROFPERTTY LINE

PILASTER AT REAR
PROPERTY LINE

[S' LONG VIEW FENCE AT
SIDE PROPERTY LINE

REAR YARD CONE OF VISION EXHIBIT

L CURE WITH EASED EDGES, LIGHT
BROOM FINISH AND #4 REBAR
CENTERED. '

FINiSH 6RADE

NOTES:

FENCE: PAINT WITH {[;] COAT METAL
PRIMER AND (2) FINISH COATS. PAINT
COLOR TO BE AMERON 450HS "FOOTHILLS
MAHOGANT™,

CONNECTIONS: HORIZONTAL RAILS ARE TO

BE WELDED TO FPOSTS. WELDS SHALL BE
CONTINUOUS AROUND RAILS AND GROUND
SMOOTH PRIOR TO FPAINTING.

PILASTER: CONCRETE BLOCK 1S CSR

EROWN #2 DOUBLE SPLITS.

PILASTER CAP:

PRECAST CAP AVAILABLE AT
'ARCHITECTURAL PRECAST, INC.
102.64371000, CONTACT 15 KIRK.
DIMENSIONS AS SHOWN. COLOR TO BE

" STANDARD MRCC PRECAST CAP COLOR.

COMMON LOT
/ o — ‘7
20" Ml BLOCK WALL AT SIDE
I CoMMON Lot ' PROPERTY LINE AFTER 5 Exhibit “N»
Page 2.37
PLAN VIEN
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Rear Cone of Vision
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Hear Yard Cone of Vision Master Plan
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Design

2.

0

2.10.6

2.10.7

2.10.8

- G uidelines

Screening Walls -

Whete walls are necessary to provide screening for such
things as parking coutrts, storage areas, etc. such walls shall
be designed so as to minimize the impact on views of and
from the community. Designing such walls in conjunction
with the use of berming and other methods of landscape
screening is encouraged. Designing such walls to simply be a
solid vertical visual barrier is discouraged and it will be
difficult to get approval of such from the Design Review
Committee. The design and construction of all screening
walls must be submitted to the Design Review Committee
for review and approval.

Landscape Walls

The use of walls for the purpose of supporting native and
imported landscape matetials to reestablish, revegetate, and
preserve the hillside areas is encouraged. Such walls may
not be needed to provide retaining, screening, ot other
functions other than to support 4 particular landscape
design. ‘The construction of such walls entirely from native
and on-site materials is also encouraged.

Windbreak Walls

In areas requiring wind protection, a glass or Plexiglass
fence atop alow wall can help provide a windbreak while still
pteserving the drama of the hillside views.

COMMUNITY DESIGN - Page 2.39
Revised September 1, 2006
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Design v Guidelines

2.10.9 Interior Wall Conditions

Alternate wall and fence designs may be considered tor
interior wall conditions (1.e., walls that are not located on a
property line) subject to DRC review and approval. Please
be advised standard gray CMU block is not permitted
within the community. As a minimum, iatetior walls may
be stuccoed and painted to match the residence, although
the community-preferred CSR Brown #2 splits is favored.

2.11 FOUNDATIONS

All exterior wall materials must be continued down to finish grade
thereby eliminating unfinished foundation walls. On hillside Lots
or Parcels, open areas created by candlevers or decks, shall be
fully enclosed.

212 UTILITIES

All vtlity services shall be installed underground. Locate exterior
transformers, utility pads, cable TV and telephone boxes out of
view, or screen with architecturally integrated walls, fences, or
vegetation. Electrical service shall also be located underground.
All udlity locations are to be closely coordinated with Declarant
and must conform to the appropriate local authorities.

2.0 COMMUNITY DESIGN =~ Page 2.40
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ALPHABETICAL INDEX

Date Bates
Vol. | Tab Filed Document Number
1 5 1 10/29/13 | Affidavit of Service - Michael Doiron JA 0031
1 3 | 10/24/13 | Affidavit of Service - Shahin Shane Malek JA 0025
1 > 1 1024/13 Afﬁanlt of Service - BAC Home Loans TA 0022
Servicing, LP -
1 16 | 1/16/15 | Affidavit of Service — Foothill Partners JA 0114
Affidavit of Service — Foothills at MacDonald
I I5 | V16/15 Ranch Master Association JA_O112
1 14 | 1/16/15 | Affidavit of Service — Paul Bykowski JA 0110
1 4 | 1024/13 Affidavit of Service - Real Properties TA 0028
Management Group, Inc. -
1 13 | 1/12/15 | Amended Complaint JA 0089
23 | 22 | 4/16/15 Appendix of Exhibits to Motion for Summary TA 0229
Judgment —
8/9/ Appendix of Exhibits to Opposition to
10/1 | 37 | 6/22/15 | Motion to Amend Complaint to Conform to JA 1646
1 Evidence
Bank of America N. A.’s Answer to
I 6 | 12/30/13 Plaintiff’s Complaint JA_0034
1 | 42 | 70815 Bank of America NA s Answer to First JA 2439
Amended Complaint -
Bank of America N.A.’s Opposition to
8 34 | 6/19/15 | Motion to Amend to Conform to Evidence JA 1620
and Countermotion for Dismissal
1 1 9/23/13 | Complaint JA 0001
7 30 | 5/11/15 | Errata to Motion for Summary Judgment JA 1497




12

44

8/13/15

Findings of Fact and Conclusions of Law, and
Judgement Regarding MacDonald Highlands
Realty, Michael Doiron, and FHP Ventures’
Motion for Summary Judgment

JA 2476

11

3/20/14

Frederic and Barbara Rosenberg Living
Trust’s Answer to Shahin Shane Malek’s
Counterclaim

JA_0081

19

4/16/15

Frederic and Barbara Rosenberg Living
Trust’s Motion for Summary Judgment
Against Shahin Shane Malek

JA_0139

25

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA_ 1124

6/7

26

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to Shahin Shane Malek’s
Motion for Summary Judgment

JA_1215

29

5/11/15

Frederic and Barbara Rosenberg Living
Trust’s Reply to Malek’s Opposition to
Motion for Summary Judgment

JA_1486

27

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Response to Malek’s Statement of
Undisputed Facts

JA 1369

1/28/14

MacDonald Highland Reality’s Answer to
Plaintiff’s Complaint

JA_0060

18

2/2/15

MacDonald Highland’s and Michael
Doriron’s Answer to Amended Complaint

JA 0126

20

4/16/15

MacDonald Highlands Motion for Summary
Judgment

JA_ 0175

13

55

12/11/15

MacDonald Highlands Realty, LLC, Michael
Doiron and FHP Ventures Notice of Cross-
Appeal

JA_ 2805




MacDonald Highlands’ Opposition to Motion

8 35| 622715 to Amend Complaint to Conform to Evidence IA_1627
123/ 1 47 | 9/2/15 | Motion for Attorney’s Fees and Costs JA 2526
78 | 33 6/3/15 Mqtlon to Amend Complaint to Conform to TA 1553

Evidence -
13 | 54 | 12/9/15 | Notice of Appeal JA 2801
13 | 62 | 5/23/16 | Notice of Appeal JA 2854
Notice of Entry of Findings of Fact,
12145 | 81315 Conclusions of Law and Judgement JA_2489
13 | 57 | 1/20/16 | Notice of Entry of Order JA 2817
Notice of Entry of Order Dismissing
1 8 1/13/14 | Dragonridge Golf Club, Inc. and MacDonald | JA 0055
Properties, LTD.
Notice of Entry of Order Granting (1) Motion

13 | 51 | 11/10/15 | for Attorney’s Fees and Costs (2) Motion to JA 2778
Re- Tax Costs

13152 | 1110015 Notl.ce of .Entry of Order Granting Motion for TA 2784
Certification —

12 | a6 | 800/15 Notice of Entry of Order on Malek’s Motion TA 2504

for Summary Judgment -
13 161 | 51816 Notice of Entry of Order Stipulation and TA 2846
Order —
Notice of Entry of Order Stipulation and

13 | 59 | 3/18/16 | Order to Dismiss Bank of America N.A. with | JA 2833
Prejudice
Notice of Voluntary Dismissal of Bykowski

6 24 | 4/22/15 | and Foothills at MacDonald Ranch Master JA 1120
Association

1 12 | a09/14 Notice of Voluntary Dismissal of Realty JA 0086

Property Management Group




13

49

10/23/15

Opposition to Malek’s Motion for Attorney’s
Fees and Costs

JA_2763

12

41

7/23/15

Order Denying Motion for Summary
Judgment

JA 2432

13

50

11/10/15

Order Granting (1) Motion for Attorney’s
Fees and Costs (2) Motion to Re- Tax Costs

JA 2774

1/10/14

Order Granting in Part DRFH Ventures, LLC,;
Dragonridge Golf Club, Inc. and MacDonald
Properties, LTD.

JA_0052

13

56

1/13/16

Order on Shahin Shane Malek’s Motion for
Attorney’s Fees and Costs and Frederic and
Barbara Rosenberg Living Trust’s Motion to
Re-Tax Costs

JA_2809

12

43

8/13/15

Proposed Order, Findings of Fact and
Conclusions of Law, and Judgement on
Shahin Shane Malek’s Motion for Summary
Judgment

JA_2457

14

65

7/15/15

Recorder’s Transcript Re: Status Check:
Reset Trial Date

JA_2970

14

67

12/1/15

Recorders Transcript Re: Shahin Shane
Malek’s Motion for Attorney’s Fees and
Costs

JA 3048

32

5/12/15

Reply in Support of MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA_1539

12

38

6/29/15

Reply to Bank of America N.A.’s Opposition
to Motion to Amend Complaint to Conform
on Evidence

JA_2404

31

5/12/15

Reply to Opposition to Malek’s Motion for
Summary Judgment

JA_1517

12

39

6/29/15

Reply to Opposition to Motion to Amend
Complaint to Conform on Evidence

JA 2413




Reply to Shahin Shane Malek’s Opposition to

12 | 40 | 6/29/15 | Motion to Amend Complaint to Conform to JA 2423
Evidence

1 21 | 4/16/15 Shahin Shane Malek Motion for Summary JA 0198
Judgment -

1 10 | 20/14 Shahin Sha.ne Malek’s Answer and TA 0072
Counterclaim -

1 17 | 19715 Shahin Shane Malek’s Angwer to Amended IA 0116
Complaint and Counterclaim -

13 | 48 9/9/15 Shahin Shane Malek’s Motion for Attorney’s TA 2634
Fees and Costs -

7 73 5/5/15 Shahin Shane Malek’s Opposition to Motion IA 1416
for Summary Judgment -
Shahin Shane Malek’s Opposition to Motion

8 36 | 6/22/15 to Amend Complaint to Conform to Evidence JA_1636
Shahin Shane Malek’s Reply in Support of

13133 | 1/I9715 Motion for Attorney’s Fees and Costs JA_2790

4/5/ Shahin Shane Malek’s Statement of
23 | 4/16/15 | Undisputed Material Facts in Support of JA 0630

6 :
Motion for Summary Judgment

13 160 | 51716 Stlpulatlon.and Qrder for Dlsmlssal of TA 2841
Counterclaim without Prejudice -
Stipulation and Order to Dismiss Bank of

13158 | 3/10/16 America N.A. with Prejudice JA_2828

13/1 Transcript Re. FHP Ventures’ Motion to
4 63 Y15 Dismiss Amended Complaint JA_2858
14 | 64 | 610/15 Transcript Re. Status Check: Reset Trial Date JA 2898

Motion for Summary Judgment




14

66

10/22/15

Transcript Re: Shahin Shane Malek’s Motion
for Attorney’s Fees and Costs; MacDonald
Highlands Realty, LLC, and FHP Ventures
Motion for Attorney’s Fees and Costs;
Motion to Re-Tax and Settle Memorandum of
Costs and Disbursements

JA_2994




CHRONOLOGICAL INDEX

Date Bates
Vol. Tab Filed Document Number

1 1 9/23/13 | Complaint JA 0001

1 > | 100413 Afﬁdaylt of Service - BAC Home Loans TA 0022
Servicing, LP -

1 3 | 10/24/13 | Affidavit of Service - Shahin Shane Malek JA 0025

1 4 | 1024/13 Affidavit of Service - Real Properties TA 0028
Management Group, Inc. -

1 5 | 10/29/13 | Affidavit of Service - Michael Doiron JA 0031
Bank of America N. A.’s Answer to

! 6 | 123013 Plaintiff’s Complaint JA_0034
Order Granting in Part DRFH Ventures, LLC,;

1 7 1/10/14 | Dragonridge Golf Club, Inc. and MacDonald | JA 0052
Properties, LTD.
Notice of Entry of Order Dismissing

1 8 1/13/14 | Dragonridge Golf Club, Inc. and MacDonald | JA 0055
Properties, LTD.
MacDonald Highland Reality’s Answer to

! 0 1/28/14 Plaintiff’s Complaint JA_0060

1 10 | 2/0/14 Shahin Shape Malek’s Answer and IA 0072
Counterclaim -
Frederic and Barbara Rosenberg Living

1 11 | 3/20/14 | Trust’s Answer to Shahin Shane Malek’s JA 0081
Counterclaim

1 12 | a09/14 Notice of Voluntary Dismissal of Realty TA 0086
Property Management Group -

1 13 | 1/12/15 | Amended Complaint JA 0089

1 14 | 1/16/15 | Affidavit of Service — Paul Bykowski JA 0110




15

1/16/15

Affidavit of Service — Foothills at MacDonald
Ranch Master Association

JA 0112

16

1/16/15

Affidavit of Service — Foothill Partners

JA_ 0114

17

1/27/15

Shahin Shane Malek’s Answer to Amended
Complaint and Counterclaim

JA 0116

18

2/2/15

MacDonald Highland’s and Michael
Doriron’s Answer to Amended Complaint

JA 0126

19

4/16/15

Frederic and Barbara Rosenberg Living

Trust’s Motion for Summary Judgment
Against Shahin Shane Malek

JA_0139

20

4/16/15

MacDonald Highlands Motion for Summary
Judgment

JA_ 0175

21

4/16/15

Shahin Shane Malek Motion for Summary
Judgment

JA_0198

2/3

22

4/16/15

Appendix of Exhibits to Motion for Summary
Judgment

JA_0229

4/5/6

23

4/16/15

Shahin Shane Malek’s Statement of
Undisputed Material Facts in Support of
Motion for Summary Judgment

JA_0630

24

4/22/15

Notice of Voluntary Dismissal of Bykowski
and Foothills at MacDonald Ranch Master
Association

JA_1120

25

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA 1124

6/7

26

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Opposition to Shahin Shane Malek’s
Motion for Summary Judgment

JA_1215




27

5/4/15

Frederic and Barbara Rosenberg Living
Trust’s Response to Malek’s Statement of
Undisputed Facts

JA_1369

28

5/5/15

Shahin Shane Malek’s Opposition to Motion
for Summary Judgment

JA_1416

29

5/11/15

Frederic and Barbara Rosenberg Living
Trust’s Reply to Malek’s Opposition to
Motion for Summary Judgment

JA_1486

30

5/11/15

Errata to Motion for Summary Judgment

JA_1497

31

5/12/15

Reply to Opposition to Malek’s Motion for
Summary Judgment

JA_1517

32

5/12/15

Reply in Support of MacDonald Realty,
Michael Dorion, and FHP Ventures’ Motion
for Summary Judgment

JA_1539

7/8

33

6/3/15

Motion to Amend Complaint to Conform to
Evidence

JA_1553

34

6/19/15

Bank of America N.A.’s Opposition to
Motion to Amend to Conform to Evidence
and Countermotion for Dismissal

JA_1620

35

6/22/15

MacDonald Highlands’ Opposition to Motion
to Amend Complaint to Conform to Evidence

JA_1627

36

6/22/15

Shahin Shane Malek’s Opposition to Motion
to Amend Complaint to Conform to Evidence

JA_1636

8/9/10/11

37

6/22/15

Appendix of Exhibits to Opposition to
Motion to Amend Complaint to Conform to
Evidence

JA_1646

12

38

6/29/15

Reply to Bank of America N.A.’s Opposition
to Motion to Amend Complaint to Conform
on Evidence

JA_2404

12

39

6/29/15

Reply to Opposition to Motion to Amend
Complaint to Conform on Evidence

JA 2413




12

40

6/29/15

Reply to Shahin Shane Malek’s Opposition to
Motion to Amend Complaint to Conform to
Evidence

JA_2423

12

41

7/23/15

Order Denying Motion for Summary
Judgment

JA 2432

12

42

7/28/15

Bank of America N.A.’s Answer to First
Amended Complaint

JA 2439

12

43

8/13/15

Proposed Order, Findings of Fact and
Conclusions of Law, and Judgement on
Shahin Shane Malek’s Motion for Summary
Judgment

JA_2457

12

44

8/13/15

Findings of Fact and Conclusions of Law, and
Judgement Regarding MacDonald Highlands
Realty, Michael Doiron, and FHP Ventures’
Motion for Summary Judgment

JA_2476

12

45

8/13/15

Notice of Entry of Findings of Fact,
Conclusions of Law and Judgement

JA_2489

12

46

8/20/15

Notice of Entry of Order on Malek’s Motion
for Summary Judgment

JA_2504

12/13

47

9/2/15

Motion for Attorney’s Fees and Costs

JA_ 2526

13

48

9/9/15

Shahin Shane Malek’s Motion for Attorney’s
Fees and Costs

JA 2684

13

49

10/23/15

Opposition to Malek’s Motion for Attorney’s
Fees and Costs

JA 2763

13

50

11/10/15

Order Granting (1) Motion for Attorney’s
Fees and Costs (2) Motion to Re- Tax Costs

JA 2774

13

51

11/10/15

Notice of Entry of Order Granting (1) Motion
for Attorney’s Fees and Costs (2) Motion to
Re- Tax Costs

JA_ 2778

13

52

11/10/15

Notice of Entry of Order Granting Motion for
Certification

JA 2784




Shahin Shane Malek’s Reply in Support of

13 >3 | TS5 Motion for Attorney’s Fees and Costs JA_2790

13 54 | 12/9/15 | Notice of Appeal JA 2801
MacDonald Highlands Realty, LLC, Michael

13 55 | 12/11/15 | Doiron and FHP Ventures Notice of Cross- JA 2805
Appeal
Order on Shahin Shane Malek’s Motion for
Attorney’s Fees and Costs and Frederic and

13 >6 | 1/13/16 Barbara Rosenberg Living Trust’s Motion to JA_2809
Re-Tax Costs

13 57 | 1/20/16 | Notice of Entry of Order JA 2817
Stipulation and Order to Dismiss Bank of

13 >8 | 3/10/16 America N.A. with Prejudice JA_2828
Notice of Entry of Order Stipulation and

13 59 | 3/18/16 | Order to Dismiss Bank of America N.A. with | JA 2833
Prejudice

13 60 | 51716 Stlpulatlon.and Qrder for Dlsmlssal of TA 2841
Counterclaim without Prejudice -

13 61 | 5/18/16 Notice of Entry of Order Stipulation and TA 2846
Order —

13 62 | 5/23/16 | Notice of Appeal JA 2854
Transcript Re. FHP Ventures’ Motion to

13/14 63 Y15 Dismiss Amended Complaint JA_2858

14 64 | 6/10/15 Tragscrlpt Re. Status Check: Reset Trial Date JA 2898
Motion for Summary Judgment -

14 65 | 71515 Recorder’s Transcript Re: Status Check: JA 2970

Reset Trial Date




Transcript Re: Shahin Shane Malek’s Motion
for Attorney’s Fees and Costs; MacDonald
Highlands Realty, LLC, and FHP Ventures

14 66 | 1022/15 Motion for Attorney’s Fees and Costs; JA_2994
Motion to Re-Tax and Settle Memorandum of
Costs and Disbursements
Recorders Transcript Re: Shahin Shane

14 67 | 12/1/15 | Malek’s Motion for Attorney’s Fees and JA 3048

Costs




~1 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ELEVENTH CLAIM FOR RELIEF
(Breach of Contract —- FHP VENTURES)

132. Plaintiff repeats and re-alleges each and every allegation as contained above and
Incorporates them by reference as if fully set forth herein.

133. Plaintiff and Defendant entered into a valid and existing contract commonly referred to
as the CC&Rs and Design Guidelines.

134.  Plaintiff performed all of its obligations under these contracts.

135. Defendant breached the contract by approving Malek’s construction plans to permit
construction on the Golf Parcel.

136. Plaintiff has sustained damages in an amount in excess of $10,000.

137. Plaintiff is entitled to specific performance by way of enforcement of the Design
Guidelines in such a way as to limit the construction of Malek on the Golf Parcel.

138. Plaintiff has been required to engage the services of an attorney to prosecute this action

and Plaintiff is entitled to costs and reasonable attorney’s fees incurred therefore.

TWELFTH CLAIM FOR RELIEF
(Breach of the Implied Covenant of Good Faith and Fair Dealing — FHP VENTURES)

139. Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

140. Every contract imposes an implied covenant of good faith and fair dealing in its
performance or enforcement.

141. Plaintiff and Defendant FHP VENTURES were parties to a valid and enforceable
contract.

142. Defendant FHP VENTURES owed a duty of good faith and fair dealing under the
Contract.

143. FHP VENTURES breached the implied covenant of good faith and fair dealing by

approving Malek’s construction plans to permit construction on the Golf Parcel.

Dara 17 AF 10

JA_ 1578




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

144. Plaintiff was justified in its expectations under the contract and, as a result of the
breach, those expectations were denied.

145. As adirect and proximate result of the breach, Plaintiff has been damaged in an amount
in excess of $10,000 that shall be proven at trial.

146. Plaintiff has been required to engage the services of an attorney to prosecute this action

and Plaintiff is entitled to costs and reasonable attorney’s fees incurred therefore.

THIRTEENTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty — FHP VENTURES)

147. Plaintiff repeats and re-alleges each and every allegation as contained above and
incorporates them by reference as if fully set forth herein.

148. Defendant owed a fiduciary duty to Plaintiff in the enforcement of the Design
Guidelines and CC&Rs.

149. Defendant breached that duty by approving Malek’s construction plans to permit
construction on the Golf Parcel.

150. As adirect and proximate result of the breach, Plaintiff has been damaged in an amount

in excess of $10,000 that shall be proven at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, as follows:

a) For judgment against Defendants, and each of them in an amount in excess of
$10,000.00, which amount shall be proven at trial;

b) For judgment against Defendants, and each of them, for an award of pre-judgment and
post-judgment interest on all amounts due and owing to Plaintiff;

c) Forjudgment against Defendants, and each of them, for attorney's fees and costs;

d) For Declaratory Judgment;

e) For Injunctive Relief;

f) For Specific Performance; and
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g) For such other further relief as deemed appropriate by this Court.

DATED this  day of June, 2015.

Respectfully submitted by:
HOWARD KIM & ASSOCIATES

Karen L. Hanks, Esq.
Nevada Bar No. 009578

Melissa Barishman, Esq.
Nevada Bar No. 12935
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff,
The Fredric and Barbara Rosenberg Living Trust

Dona 10 AF 10
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“Bylawy™ means the Bylws ol the Association in effect from time o time.

*Common Elenents™ means all real and personal propeny which the Association now or
hereafter owns or feases or in which the Association otherwise hulds possessory or use rights,
including casements, for the common use and enjoyment of alt or some of the Owniers, The tenn
includes the Limited Common Elenents. Common Elements include or may include: (A)perimeter
walls, (B) entry monumentition for the Propertivs, (C) entry gates or othier entry areas, {D) common
arca fandscaping within private streets and along the outside of perimeter walls, (E) private strets
within the Properties. {F) bike and jogpging, exervise or other pedestrian pathways and trils, and (G)
open spaces which may cither be landscaped or preservex) in their ntural state. The initial Commen
Elements include the real propenty described in Exhibi C-1.

»Commen Expenses™ means the actual and estimated expenses incurred or anticipated to
be incwred by the Association for the general benefit of all Ovwners, including a reasonable rescrve,
all as may be found 1o be necessury and appropriate by the Board pursuant to this Declaration, the
Bylaws or the Articles, but shall not include expenses incurred during the Declaramt Controd Period
for initial development. eriginal construction, installation of infrastructure, original capital
improvements or other original construction costs unless approved by members representing 2
majority of the total vote of the Association.

“Commen Interest Community™ means that portion of The Foothills, identified as ihe

“Properties,” subject 10 this Declaration.

“Community-Wide Standard” means the standard of conduct, maintenance or other activity
generally prevailing throughout the Propertics. Such standard may be more specifically determired
by the Board of Directors or the Design Review Committee.

“Corstruction Actjvities™ means any construction (new, renovated or remodeled) activity.
additions. alterations, staking, cleanng, prading, filling, excavations and all other development 2nd
construction type activities. Construction Activities include cxterior alterations, modification of
existing improvements, plaming and removal of plants. Irees or shnubs, and construction oy alteration
of walls, fences. parapes. pools and spas, patio covers and pliyground equipment.

“Peclarant”™ means The Foathills Partaers, a Nevada limited partnership, or any successor,
successor-in-title or assign who takes title 1o any portian of the property deseribed on Exhibit A or
Exhibit B-1 for the pumose of development and/er sale and who is designated as the Declarant in
a recor led instrument exccuted by the immediately preceding Declarant. [f there is ever more then
one De.larant, the rights and privileges of the Declarant shali be exercised by the Person designared
frorn .ime to e by all the Beclrants in a written instrument recorded in the Official Records of
the Courty Recorder, cthenvise by those Persons owiing two-thirds of the potential Undts which
may then be made subject 1o this Peclaration.

“Declarant Contraf Period™ nicans the period of time during which the Declarant is entitied
to appoint a majority of the members of the Board of Directors, as provided in Section 15.3(a).

LA AR 4
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APN | Recelpt #: 1356002
- WHENRECORDED MAIL TO: : Lo Reguestor:
' JUNES LEGAL SERVICES
- The Foothills Partniers Recorded By: COJ Pgs:3
. 1730 W. Horizon Ridge Parkway DESBIE CONWAY
. Henderson, NV 39012 CLARK COUNTY RECORDER
The nadersigned hereby affirms that tiis document, ST
including any exhibits, submitted for recording does .
not contain the social security number of any person
or persons. (Per NRS 239B. 030_)
o AMENDMENT TO
MASTER DECLARATION OF COVENANTS, CONDIYIONS AND RESTRICTIONS
' FOR

THE FOOTHILLS AT MACDONALD RANCH

THIS AMENDMENT TO MASTER DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR THE FCOTHILLS AT MACDONALD RANCH (“Amendment”) is made
effective as of date this Amendment is recorded in the Official Records of the Clark County, Nevada
Recorder (the “Effective Date™), by THE FOOTHILLS PARTNERS, a Nevada limited partnership

(“Declagant”).
RECITALS

A Declarant recorded that certain Master Declaration of Covenants, Conditions and
Restyictions for The Foothills at MacDonald Ranch (as amended, the "Master Declaration”} on August 20,
1997, in Book 970820 as Instrument 01249 in the Office of the Clark Couanty, Nevada Recorder.
Capxtahzed tesms used in the Master Declaration and not otherwise defined herein, are used with the
meanings given them in the Master Declaration.

B. Pursuant to Section 9.1 of the Master Declaration, Declarant reserved the unilateral right
to armend the Master Declaration to annex into the Master Declaration any portion of the real propesty
described on Exhibit A to the Master Declavation (the * Annexable Property™) until such time as all of the
Annexable Property has been annexed into the Master Declaration or December 31, 2012 ("Qutside Date
for Unilateral Annexation™);

C. As of the date hereof, approximately 590 acres of real property within the Annexable
Property have not yet been developed and have not been annexed into the Master Declaration, leaving up
to an additional 1,500 lofs to be annexed in the future into the Master Declaration; Declarant reasonably
anticipates that such Iots will not be annexed into the Master Declaration before the Quiside Date for
Unilateral Annexation ocours;

D. Declarant desires o extend the Outside Date for Unilateral Annexation from December
31, 2012 to December 31, 2042;
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E, Pursuant to the Master Declaration (including, but not necessarily limited to, Sections
17.2(a) thereof), for so lo::g as Declarant owns any of the property described on Exhibit A (the Annexable
Property) or Exhibit B-1 to the Master Declaration for development as part of the Properties, Declarant is
anthorized and entitled to unilaterally amend the Master Declaration for any purpose that kas no material
adverse effect upon the right of any Owner; and

F. Declarant currently owns a portion of the property described on Exhibit A (the
Annexable Property) to the Master Declaration for development 2s part of the Properties;

G. The extension of the Outside Date for Unilateral Annexetion to December 31, 2042 has
no material adverse effect upon the right of any Owner because the Master Declaration originally
contemplated that the property described on Exhibit A (the Amnexable Property) would be annexed into
the Master Declaration over time, it is merely the timeframe for such annexation that must be extended as
a result of unanticipated market conditions;

H The extension of the Outside Date for Unilateral Annexation to December 31, 2042 is in
the best uﬂerests nf the Owners for the followmg reasons: (i) annexahon of 1he unannw:ed Annexable

that property has not been subdmded mto res:denual iots and!or nnpmved wﬂh Dms!lmgs becanse of
market conditions over which Declarant had no ¢ontrol; and (i) the lots within the Annexable Fiopeity
that are croated and/or Iinproved after the Outside Date for Unilateral Amendment must be annexed into
the Project prior to the conveyance of each such lot to a third-party homebuyer in order to enswre that
such lots.are subject to the covenants, conditions and restrictions set forth in the Master Declaration to
which the Properiies are now subject; and (jii) uniess the Oufside Date for Unilateral Amendment is
extended 'by this Amendment, then from and afier December 31, 2012 any annexation of property may
only occur with the approval not less than Owners representing a majority of the total votes in the
Association, which is overly burdensome and unlikely to occur, particnfarly on an ongoing phased bases
as such property is subdivided and developed;

L Pursuant to the Masier Declaration (including, but not necessarily limited to, Section
17.2(a) thereof), Declarant is authorized and entitled to unilaterally amend the Master Declaration to
extend the Qufside Date for Unilateral Anrexation, and Declarant now desires to modify and amend
Section 9.1 of the Master Declaration to extend the Qutside Date for Uudateral Annexation. from
December 31, 2012 to December 31, 2042; and

J. This Amendment does not pusport to affect the validity or priority of any Mortgage, or

- the nghts or protections granted to any Beneficiary, insuser, or guarantor of a first Morigage, as.set forth

in the Master Declaration.

NOW THEREY¥ORE, in consideration of the foregoing premises, and the provisions herein

contained, effective as of the Effective Date, the Master Declaration is modified and amended to extend

the Cutside Date for Unilateral Annexation in the first paragraph of Section 9.1 of the Master Declaration
to December 31, 2042, so that the reference to December 31, 2012 in such Section 9.1 shall now and
hereafter mean December 31, 2042,

Except as specifically amended herein, all other terms, conditions and provisions of the Master
Declaration shall continue in full force and effect.
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IN WITNESS WHEREOQF, the undersigned has caused this Amendment to be executed as of
ReToRrE?Z I , 2012, .

"DECLARANT"

THEFOO'I‘H]!LLS PARTNERS, a Nevada-timi
. - t
By: . —
Rieuard c. ledprae

Name:

Tiﬂe-Mé

STATE OF NEVADA
COUNTY OF CLARK
This instrament was acknowledged beforeme on _Qato e 2 b , 2012,

by KLicaagde. Haebhprae b 85 _MHAMAGER, . of THE
FOOTHILLS PARTNERS.

L4

N Public

o JOVCEMUIR

R e 72\ Notary Public-State of Nevada
AN APPT. NO.93-2878-1
§ ShAIAY My App. Explres March 03, 2013

My commission expires: 3-S5 ~20143
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MACDONALD
HIGHLANDS

DESIGN GUIDELINES

Prepared:......ccvvesiensen .September 1, 1992

Revision Dates:............ September 24, 1998
May 12, 1999
December 13, 1999
April 27, 2000
September 1, 2000
May 1, 2002
January 7, 2003
July 7, 2003
Mazch 1, 2004
December 1, 2005

September 1, 2006

##* TO AVOID UNNECESSARY EXPENSE, PLEASE ADVISE
YOUR ARCHITECT TO SCHEDULE A MEETING WITH THE
DESIGN REVIEW COMMITTEE PRIOR TO PREPARATION
AND SUBMITTAL OF ARCHITECTURAL PLANS #¥*

2

1730%@:}1%3{@:?@ Saxste 100
Henderson, Mevada 89072
T02.458.0001 » Fax. TO2.458.5570
s macdomaldbichiands com
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Design ' Guidelines

1.0 INTRODUCTION

1

Oﬂ

11 MACDONALD HIGHLANDS

PHILOSOPHY

MacDonald Highlands is situated in a majestic mountain valley

~ featuring a backdrop of rugged mountain peaks as well as

spectacular city light views. The master plan for MacDonald
Highlands is committed to the preservation of the site's inherent
natural beauty, thus ensuting that the mountainous desert charactet
of the site will always be symbolic of the community's identity.
Because of this comamitment, MacDonald Highlands will soon take

its place as the crown jewel of southern Nevada master-planned
commusnities.

A dedication to the preservation of nature’s beauty, enhanced by
the highest aesthetic standards of landscape design, MacDonald
Highlands wiil set the stage for an uncompromising standard of
residential living, Years of effort by a team of outstanding land
planness, architecis, and engineers will provide a project of
enduring quality. fgyhnonag;mto%;nquxi.aad eﬂh@ﬂﬁqﬁggfgh
valug, 2, strict sct o
toedb  professionally advis

The fundamental community concept of MacDonald Highlands is
to presetve the natural character of the desert environment,
particolatly the rupged hillside areas. The residential
neighbothoods are designed such that site development will blend
harmoniously into the natural desert setting, creating a rural
atmosphere of casual countty estates. This design includes
reducing the design speed of all of the site roadways to 20 M.P.H.,
thus allowing such roadways to conform to the natiral contour and
setting of the hillside environment ’I’he commmnty identity i

INTRODUCTION - Page 1.1
Revised September 1, 2006
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ced g&mgnﬁ,l&hqle_ 1onsh1 _golf olf co

2 ..--m,;,'

e.and

san_re'sort. The golf course fairways “meander throughout
the neighbothoods within MacDonald Highlands, with many of the
individual homesites featuring direct frontage on the course. In
addition, significant view corridots to the golf coutse ate provided
at key locations along the community street system.

Because each development within MacDonald Highlands will be
unique in terms of its natural opportunities and constraints, it is -

— expected that the design of each development be tailoted to
presetve, enhance, and protect those special features of each
individual Lot or Patcel. Each development project must consider
thiose approaches in design and construction, which will accentuate
those unique attributes while preserving the natural features of each
Lot or Patcel. The design of each Lot or Parcel within the
MacDonald Highlands community shall support the overall .-
philosophy of the community by carefully integrating the
development into the topography.

Design standards and testrictions and 2 Des:gn Review Committee
have been developed to implement and enforce this philosophy.
Minimum standards of design atising out of the environmental and
climatic needs of the desert provide direction to Lot or Patcel
owners and developers in the planning; design, and constmction of
their residences or projects to insure compatibility with the
cnvnmament, hannomous architectural appxoachcs aud

_ innovative use of materials and design, and unique methods of
construction so long as the final tesult is consistent with these
Design Guidelines and the overall philosophy of MacDonald
Highlands. No one sesidence, structire, improvement, ot
development should stand apart in its design or constmuction 50 23
to detract from the overall envitonment dnd appeatance of

MacDonald Highlands.

1.9 INTRODUCTION -~ Page 1.2
Revised Septenber 1, 2006
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The design a:nd arch1tectural standards and restrictions as set forth

12 DESIGN GUIDELINES

The putpose of these Supplemental Design Guidelines is to -
provide specific ditection for the. expression of the built
envitonment within the Custom Home neighbothoods of
MacDonald Highlands. They are intended to provide an overall
framewotrk for future development, achieving a semse of
neighbothood identity, land Gse charactet, scale and sensitivity to
the desert environment in the development of MacDonald

Highlands’ neighbothoods.

The purpose of these Design Guidelines is to implement the
community design theme by addressing the architectural,
landscape, and site planning design criteria for the development of
MacDonald Highlands. ‘These Guidelines ate intended to set
standards for the quality of design, to assure land use compatibility,
to ditect character and form, and to enhance the commnunity's
overall value. The Guidelines are intended first as an information
source to Owner's builders, developers, architects, or investots
intetested in MacDonald Highlands, and second, as a regulatory
mechanism to insure that all Improvements in the community are
carded out in an envitonmentally sensitive manner. These i
Guiidelines will thus insure 2 high standard of project-wide design
consistency throughout the life of the community.

MacDonald Highlands Design Guidelines ate intended fo be 2

conceptual, dynamic guide to development and, as such, are subject
to change when the Design Review Comuuitiee determines such

1.9 INTROBUCTION - Page 1.3
Revised September 1, 2006
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final design review, insutes that the final plans and construction

drawings ate conisistent with the previously approved preliminary

plans and the Design Guidelines. The final phase includes an

inspection by a representative(s) of the Design Review Committee

to determine whether actual construction has been completed in

__ strict_compliance with the approved plans and the Design
~  Guidelines.

Apptoval of plans and specifications by- the Design Review
Committee is not, and should not be deemed to be, a
representation or wartanty that said plans and specifications
comply with applicable governmental ordinance or tegulations
including, without lmitation, City of Henderson zoning
ordinances, subdivision regulation, and building codes.

1.4 BUILDING ENVELOPE -

tennis courts and swm:ﬁnmg pools 1f | peﬁmtted "
Guidelines, and any other Iinprovements or structures on the Lot
or Patcel. Only approved plants may be planted within the
Building Eavelope, unléss otherwise approved by the Design
Review Committee. Outside of the Building Envelope, the natural
desert must be undisturbed or revegetated with compicmemmy

mtended

desert 91@311 material where posslble
1.8 INTRODUCTION - Page 1.6

Bevized Septeniber I, 2006
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Qpinion of the Design Rewew Comnntteioverwhelm the ngg!gg{
3 B:mconsmtent_,mth thc phﬂosophy of

EoCe T S . g

Before any conceptual pku:mmg is. done an Owner should consult
with the Design Review Committee to determine the location of
the Building Envelope. Although the shape and location of the -
"Building Eavelopes ™ ate intended to be somewhat flexible,
modifications to the Building Envelope can be made only by the
Design Review Committee and only if the modifications do not

" resultin a .n- L1 . natural features of -
the Lot or Patcel, ot upoﬁ -- , or the
Project as a whole. T

After the final design approval has been given by the Design
Review Committee, 2 revised Building Envelope will be based on
actual plans, which may differ in size and shape from the otiginal
conceptual Building Envelope. Thereafter, the Building Envelope
may be changed only through an amendment process after
obtammg the apptorval of the Design Review Committee. 'I‘hls

e LU LR - WCW %w&wfﬁm%«s?ﬁagmm Eﬁvd?g AT
: ,‘ rotected ﬁ:om any ﬁJtute enctoachment or

G i ; PR Ry R T T e I TR P LR R o
develo ment.

1.5 DEFINITIONS

The following wotds, phrases, or terms used in this Dccla:auon
shall have the following meanings: -

" Apartment Development” shall mean 2 Paccel oz pottion thereof
which is desctibed in a Parcel Declaration, is limited by the
Declaration to residential use, and contains Rental Apartments and
suttonnding atea which are intended, as shown by the site plan
thetefor approved by the City of Henderson, and the Design
Review Committee or otherwise, as one integrated apartment
operation under the same ownership.

1.9 INTRODUCTION - RPage 1.7
Revised September 1, 2006
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P o 2 ool el 5.5

~ "Hillside Residential" shall mean those residential projects within
the Hillside Buildable areas.
"Impi’:ovement" shall mean all structares and appurtenances -
thereto of evety type and kind, including but not limited t6
buildings, outbuildings, walkways, trails, tennis coutts, sprinkles
pipes, gatages, swimming pools, spas, and other recreational
facilities, the paint on all sutfaces, campotts, roads, driveways,
patking ateas, fences, screening walls, retaining walls, stairs, decks,
landscaping, hedges, windbtreaks, plantings, planted trees and
shtubs, poles, signs, exterior ait condmonmg and water softener
fixtutes or equipment.

"Landscape Easement Area” shall mean the approximate foot
pottion of land adjacent to the public rights-of-way in MacDonald
Highlands and the enttyways to MacDonald Highlands, which is
. subject to an easement for landscaping, sidewalks, peﬂmcter walls,
and utility access as desctibed in the CC&Rs.

"MacDonald Highlands” (also known as The Foothills at
MacDonald Ranch and MacDonald Ranch Country Chib) shall
mean the teal property desceibed on Exhibit "A" attached to this
Declaration, together with any additional real property, which may
from time to time become subject to and covered by this
Declaration, and the development to be completed thereon.

1.9 INTRODUCTION - Page 1.12
Revised September 1, 2006 '
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"Streets" shall mean those areas of MacDonald Highlands, which
are depicted as "Private Street" or "Public Street" or on any
subdivision map recorded and filed by Declarant, or on any Master

Development Plan, -

i L it Rl LG S

ouﬁd level on any att of such

s Bt R TR
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neighboring pzoper?
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- . - Guidelines

. No boats, trailets, ot other recteational vehicles shall be stored

on-site unless they are patked inside an enclosed area, which is
permanently attached to a main residence, or unless alternate
storage plans are approved by the Design Review Committee.

SETBACKS

T e

st ena.ged m therestml areas of moderate
density to distinguish individual identities and avoid formal
redundancy.

Within the Non-Residential projects, no building or parking will be
permitted closer than 15 feet to the right-of-way or as specified in
the Henderson Development Code. This area shall be landscaped
consistent with the design concepts sct forth by these Guidelines.

COMMUNITY DESIGN ~ Page 2.15

Revised September 1, 2006
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- Guidelines

FENCES AND WALLS

Inttoductlon & Philosophy: As a lusuty, view-orented
co - B ~;._‘_..

unity, MacDonald nghlands is designed to have a mmlmal
amount of fences and walls. In order to presetve the spectac

A A e R P S S RS R il

scenety unique to MacDonald Highlands, the Design Review

Committee tesetves the right to approve the location, materials,
colot, columns, and design of all fences and walls.

MacDonald Highlands’ development theme has been expressed
as casual country estate and rural atmosphere. While there will be
some parcels which will be developed in a more urbanized design
pattern, the majority of the MacDonald Highlands project and
especially the Hillside Estates ateas will be developed with this
rutal countty estate design theme. In otder to establish and
maintain this overall rural ambiance and to preserve the natural
hillside tetrain, the community will discourage and prevent the
proliferation of walls.

In those areas identified as Hillside Estates, the construction of
walls for the putpose of identifying property lines of an individual
Iot or- for confining animals is prohibited. The construction of
boundary walls and property line walls by the Master Developer
of a parcel may be allowed upon teview and approval of the
design and purpose by the Design Review Committee. Types of
walls used in the development of individual lots that will be
considered for approval by the Design Review Commitice in
Hillside Estates areas are structural support-walk, retaining walls,and
secutity walls, which are designed and constructed as an integral
part of the residential structire. Whete security walls are necessary,

they will be designed and constructed under the patameters for
"riew walls.”

2.9 COMMUNITY DESIGHN - Page 2.24

Reyised September 1, 2006
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Chain link and/or petimeter fencing is not permitted, except duting
construction. Furthermore, exposed wall-top security devices such as
concetting wite is probibited Because the site affordssuch

Pool fencing should follow the same¢ standatds for gpennessz
— visibility and design, but compliance with City, County, and State
Ordinances is essential. -

Special attention to waterproofing and location of irrigation sptay
heads will be necessary in order to eliminate leaking, staining,
aesthetic, or structural problems.

2101 Perimeter or Boundary Walls

Within the MacDonald Highlands commuaity, the fem
Perimeter Wall will be used to identify those walls used
around the extetior petimeter of the MacDonald Highlands
community. Typically, such petimeter wills willbe 5 to 6 feer
with the standard height being 6 feet, except for shott
sections whete the wall steps up or down to transition 2

change in elevation.

Cettain situations may atise that necessitates the construction
of a boundary wall between two parcels. Where this
- necessity has been reviewed, acknowledged, and approvedby
the Design Review Committee, the developer may construct
such 2 wall. The design of such boundary walls is subject to
the review and approval of the Design Review Commitice,
The use of open type view walls for these situations is
encouraged. The Design Review Committee discorirages the
use of solid masonry walls that will block views.

2.9 COMMIUNITY DESIGN - Page 2.7
Revised Septessber 1, 2008
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2.10.2 View Walls

The use of "view walls" for purposes other than to provide
retaining or structural support is cncouraged‘ within the
MacDonald nghlands commiunity. Lots along the olf

AG5.QL pOSSess strong v W Ofle

TR R

% lme Whm pemtte " view wa]ls“wﬂl be used to
lineate property lines, to provide security fencing, to
enclose properties, etc. All architectutal designs and colots
are subject to comphance with the approptiate sections of

these design guidelines and approval by the Design Review
Committee.

The design of View Walls should promote the open view
otiented charactetistics of the MacDonald Highlands
community. View walls shal be designed to minimize
massing impacts on the community and to minimize any
visible bamets to views that would result ftom the

omamf:ntal metal ma Qﬁalsnfpl: )

%«n&&mm gﬁ%@‘é‘»" T g S M e

lid masonty base no higher ‘8’;ma be‘ Jggwgved
by 'thc‘Demgn'ew Codwepm
atchitectural design and materials. Masonty pﬂ]ﬂs to
support the metal sections may be approved by the Design
Review Committee dependifig upon the atchitectural
design and materials. All masonty components of view
walls will have extetior surfaces that ate consttucted of
native matedals, which complement the natural desert
environment and colors.

2.9 COMMUNITY DESIGN » Page 2.28
Revised September 1, 2006
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2.10.4 Rear Yard Cone of Vision

Ina]l 31te demgn and layout, careful attentloto pen sace

a]s '-Ilﬁ_l" i1y

‘end_atj;s..dlstance . 55‘;'5&;@

N D gl
e A

WW&J\WW RPTE R AR R RrST AP DR R SIS

2.10.5 Security Walls

All secusity walls within the MacDonald Highlands project
must be designed and constructed using the design critetia

 established for View Walls and incorporating those specific
code requirements for providing the required protection
(such as for swimming pools). The design and
construction of dll security walls must be submitted to the
Design Review Commiittee for review and approval.

2.9 COMMUNITY DESIGN - Page 2.36
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2.13 SERVICE AREAS

Al above-ground garbage and trash containers, clotheslines,
mechanical equipment, and other outdoor maintenance and
service facilities must be screened by walls, berms, or landscape
from other Lots or Patcels, streets, or public spaces.

2.14 GOLF COURSE LOTS OR PARCELS

Golf Course Lots ot Parcels h:ay be requited to have fences or
walls along the Golf Coutse boundaties if requited by the Design
Review Committee. Al fencing. on Golf Course 1, Lots or Parcels

R R st i R

53 AR lf m-,,,: : _
e boundanes ad;acent 1;0 the ergg %%@urﬁus% %wgé?g;gd

R e "'ﬁ%& a ace 1
dance with specifications

These fences shall be low masonry walls with wrought iron
fencing, in a combination apptoved by the Design Review
Committee. Owners of Golf Course Lots or Parcels, ptior to
installing fences ot walls, or prior to modifying fences or walls
existing on a Golf Course Lot or Parcel, shall obtain written
approval regarding the location thereof and any such construction
of modification from the Design Review Committée,

Any portion of a2 Golf Course Lot ot Patcel, which is visible from .
Neighboring Property, shall be kept neat, clean, and free of weed
-and residue, All Golf Course Lots or Parcels shall be landscaped
and maintzined in accordance with the rules and regulations
established by the Declatant or the Design Review Committee.
Such landscaping shall not be madiﬁcd mthmxt pﬁof appioval of

et R ety

-f
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the Design Review Committee, which Committee shall determine

B I A e SRS T o e e B e e T Y SRR SR

that such mod1ﬁcat1 will got interfere with from

B e s T Ll R e m&’ﬁfftﬂmi,m R AR

\ Sgllgboﬁn Property of that Lot or Parcel thus landsca*ped or of

Cimn s iEpr g _.'r#"l\‘-'?r':&.ﬁ""‘r”‘f,?-iw-‘*"

other Go]f Couts_e Ldts ot Paa:cels

"(M'“TH‘{ TR t

l“
A T S S VT RS

No temporary storage facilities, storage sheds, ot any other
temporaty ot permanent structures may be placed on any Golf
course Lots or Parcels so as to be Visible from Neighboring
Property or the Golf Course without the ptior consent of the
Design Review Committee. |

2.15 SWIMMING POOLS

Swimming pools should be designed as being visually connected to
the tesidence thtough walls ot couttyards, and screened ot
separated from the Natural ‘Areas or direct view of the Street or
of neighboting properties. They must be constructed accotding
to the City of Henderson Regulations.

2.16 TENNIS COURTS

Tennis courts are not allowed except in cettain situations on large
Lots or Parcels as approved by the Design Review Committee.
Tennis courts should be fenced and sited for minimal visual
impact from the street or from neighboting properties. The
construction of tennis courts below grade helps to teduce the
need for fencing: Lighting from tennis courts will not be permitted
to spill onto adjacent property, and no ‘tennis court lighting shall
be installed without the approval of the Design Review

2.9 COMMUNITY DESIGN - ' Page 2.42
Revined September 1, 2000 .
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LOT OR PARCEL RESTRICTIONS

No more than one Residence may be constructed on any Lot ot
Parcel.

The MacDonald Highlands design guidelines permit one
accessoty structute per design-accepting lot (ie., latger lots)
provided it complies with design requirements and restrictions
per City of Henderson building code. Please be advised that a
detached guesthouses, guest suites and/or cabana that includes a
kitchen is not petmitted in the City of Hendetson (City of
Henderson Otdinance No. 1295, Section 1.BN.2, adopted March
17, 1992). Any approved accessory structures should be designed
as a single visual element, compatible with and complimentary to
the design and form of the main residence, and should be visually
connected by walls, courtyards, or other major landscape
elements. ‘The accessoty structute must be contained within the
bulding setbacks, shgll be located to respect he views, privac
and other aspects of ad]aceni: properties, and the use. of mature
landscaping, _- ace of
%%g%ggtﬁs No accesso:y structute may be leased or sented
separaiely from the main residence. Requests for accessory
structures must first be submitted to the Design Review
Committee for review and apptoval, ptior to submission to the
City of Henderson for plans check and permit issue.

COMMUNITY DESIGCHN ~ Page 2.43
Revised September 1, 2606
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3.2 DESIGN CRITERIA - CUSTOM HOMES
[Planning Areas 1-Phase I, 3, 4, 5A (Highlands I), 5B, 5C (Highlands
1I), 6, 7, 8A, 10, 12, 15, 16, 18, 26, Palisades Unit I & Palisades Unit II]

Introduction

The goal for developing the architectural theme of MacDonadld Highlands
is to project 2 harmonious image and a distinctive identity. This should be -
achieved not by dictating a particular style but encourage a blending of
styles emphasizing simple, strong masses and forms.

The putrpose of these Architectural Standards is to provide guidance for the
Lot Owner and architect. The maintenance of high architectural standards
protects and enhances real estate values at MacDonald Highlands. The
restriction of unsightly construction also helps to ensure that the image of 2 .
prestigious community is maintained. All proposed construction sha]l
comply with the following general criteria:

® 1s the residence compatible with a prestigious, high-quality image?
o Will the proposed residence maintain the charactet of the community?

® Does the residence seem apptoptiate to the concept of the
community? '

and'iandscape o

B e .-#m-uaﬁ:iﬂ_—r:‘v*v.

3.9 ARCHITECTURAL GUIDELINES - Page 3.5
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3.3 SITE PLANNING CRITERIA - CUSTOM HOMES
[Planning Areas 1-Phase 1, 3, 4, 5A (Highlands I), 5B, 5C (Highlands
II), 6, 7, 8A, 10, 12, 15, 16, 18, 26, Palisades Unit I & Palisades Unit II]

Introduction

‘The natutal topography, vegetatioriand setting of MacDonald Highlands
cteate a unique envitonment, which requires careful attention thtoughout
the site design and developfient process. The integrated design of site and
residence is ctucial to ensure that the dwelling blends harmoniously into
the surrounding desett landscape. The design must fully analyze the unique
physical charactetistics of the lot, including topography, slope, view,

drainage, vegetation, and access.

The desert landscape is a fragile envitonment, and may take many years to
naturally tecover from the impacts of distutbances related to site
development. In otrder to minimize these impacts, MacDonald Highlands
along with the City of Henderson, have developed the criteria within this
Supplemental Design Guidelines manual to protect the natural desett
character of the community.

3.3.1 Building Envelope

o] ,:.;:.T:,':.._.-—-m.- s -a,-_u..—,. = . o I A ety A e ¥ ,‘.‘:,‘ “" ¥
o S L S T R R EET Nl L p:-.'\ o 3

il steuctures, acccssory buildings, outside paﬁos* and
terraces, tennis coutts, swimming pools, and other site elements,
must be designed within the Building Envelope.

A Eﬁvel

e
T

fmm each

" ;gg;;g 39 'mdme

i
i 4%@" r.wgf

01134 ''''
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It is not intended that the désign of the residence completely fill
the Building Envelopc Although the shape and location of the

. _%&wgﬁggg ga%gl,igﬁ ' qglo ' 3&2&;&&%&%
the MacDonald Highlands commumty as a whole. Des1gns which
in the opinion of the Design Review Committee overwbelm the
Building Envelope, will be considered inconsistent with the
philosophy of MacDonald Highlands and will not be approved.

331a Combined Lots

If an Owner owns two contiguous Lots and wants to
- combinie the two Lots into a single homesite, the Owner
may do so only with the prior consent of the DRC and only

1£ the change, in the DRC’s opinion, does not matesially
impair views and/ox privacy from neighboring Lots o

R b A W

When consuieﬂng combmmg Lots the
Ovwnet must recogmze that combining two Lots or Building
Envelopes may be beneficial, as it could provide mote Open
Space between adjacent Lots and improve view comdors,ﬁ%t
may, éé?;mhﬂm% adverse in as:t%é;; ,_-,-;.,..,-ws,mdppfi%m

ARG

atefully b ;-4%5@%%&@ Q.n Ownet may apply for a
vatiance on 2 ftont yard setback based on specific Lot
configurations subject to DRC approval. The Owner oz his
tepresentative is urged to submit a proposed revised

Building Envelope for Combined Lots as eaty in the design

process as is teasonable prior to preliminary submittal
Specific focus will be placed on, but not hmifed to the
following;

3.0 ARCHITECTURAL GUIDELINES - Page 3.9

Revised September 1, 2006
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SITE PLANNING CRITERIA ~ CUSTOM HOMES
MINIMUM SETBACKS*

LOT FRONT SIDE REAR
- SIZE
Manor Estate: 1 Ac. , : , ’
Planning Areas: 25 15 35 —
5B and 12
s = = = =
Manor Estate: 1/2to01 ' - - s
Hillside Estate:  1/2 Ac. ) - ]
Planning Areas: 6,7, ) 15
18, 26, Palisades
UnitsIand
Golf Estate: 1/2 Ac. 507 #%
Plapning Areas:; i- 25 15
Phase 1, 8A,15/16 '
Executive Estate:  1/3 Ac. 257 i 307+
Planning Areas:
3, 5A and 5C - Cotner Side One-Story:
(Highlands Units 1 ~ 15
and 1) Corner Side Two-Story: _
* Accessoty structures provided on intetior lots must be setback 2 minimum of five feet (57) from all

propetty lines.
L) 137 !

*% Single-stoty elements, inclading but not limited to patics, sundecks and “open” balconies may
enctoach 10707 mazimum into the rear setback on Pxecutive and Golf Estates, however, must
comply with mintmum side setbacks.

3.0 ARCHITECTURAL GUIDELINES R Page 3.10
: Revised Sepiember 1, 2006
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- Adjustments. in Building Eavelope
- Preservation of view cottidors

- Building height resttictions

- Architectural massing -

The plat for a newly configured single Lot must be approved
by the City of Henderson, Nevada and must be recorded.
All expenses associated with recording the new Lot and
pursuing any tequited governmental approvals are the
responsibility of the Owner.

3.3.2 Natural Area

The natural atea is the portion of the lot that lies outside of the

Building Envelope, and must remain in its natural desert condition.
Additional plant material may be added in the Natural Area subject

to approval by the Design Review Committee. If approved, only

- plants indigenous to the general atea of development may be used,

and the density and mix should approximate that of the
surrounding desert landscape. Irrigation of the Natural Area is not
. permitted since the indigenous wvegetation does not requite
‘ additional water. Irrigation of the Natural Area can lead to disease
and demise of the native plants, and conitibute to the spread of

undesitable plant species or weeds.

Lot Owners in Plaoning Area 7 and Plaasing Area 5B shall be
requited to prepate a legal desctiption of Natural Area that cannot
be amended without Design Review Committee approval.

Any.slope.area adjacent to the solf course and no

AR L CENETE ARy r‘-:ish‘& 3" SRR ,,_,?..-».- e """"“.:,'{1\' %‘1““-1-1_,%!

atea of home deve%ént of consttucﬂgn _Sh_aﬂ be S srdh J

‘Namml Desert Zone” or “Namtai Ar

"1‘-—-’?‘—5 mq :: ‘-&?: .. Fryre "’“‘-‘.ﬁ"z“ ::::::::: »,,;1.., ‘1;_7"‘}.4'&" A-'r.‘; ﬁ"’b}'l ﬁk

.\..v.‘.-' R A
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3.34

Guidelines

. 3.3.3 Private Atea

The Private Area is the portion of the Building Envelope that has
limited visibility from neighboting properties because it is screened
from view by plant materials, walls or othet structutes. ‘The Private
Atea is the least restrictive in terms of plant selection, and may

- include any plant materal listed on the Approved Plant List, or

subject to Design Review Committee apptoval, any other plant
material not included on the Prohibited Plant List.

Building Orientation

The custom lot areas within MacDonald Highlands have been
designed to provide a sense of exclusivity to each of the
neighborhoods. This exclusivity is further achieved through the
ample sizing of individual lots to enable the cteation of a pleasant
neighborhood character with an emphasis on one-stoty homes and
significant space between residences. The siting of individual
structures on the lot should consider the following thtee primaty
factors: 1) Solat Ofientation; 2) View Otrientation; and 3)
Relationship to adjacent lots and the overall community. The
Design Review Committee will consider each lot mdepcﬁdcnﬁy
and will give extenisive considetation to view cortidors, i

_ad!acegg bomes, solar orientation, drainage pattemns, nnpacts to

existing site conditions, and driveway access.

3.34.a Solar Orientation: The desert climate is characterized
by extreme conditions ranging fiom intense heat in the
summer to vety cold temperatures in winter. Passive
solar design techmiques ate encouraged in order to
minimize summer heat gain while maximizing heat
gain dusging winter months. The placement of windows
5 of particular importance in relationship to solar
orientation. Windows with direct sun exposure should

ARCHITECTURAL GUIDELINES - - Page 3.14
Revised September 1, 2006
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be shielded by covered patios, wide overhangs, shade
structures, tinted glass or othet similar devices, to
minimize the effects of the sun.

The use of solar panels, hot water storage systems, ot
,othet similar devices shall not be visible from any street
of commiunity open space, and ate subject to approval by
the Design Review Committee.

3.34b View Onentatmn. The,hﬂls1de character of MacDonal

SRRSO :h‘@%‘%ﬁ" SRR K!f“st%gj‘*%f TR

;g?ectaculma; view opportumues fo
. s

S S B R

oughout the £ "%mﬁg

‘otientation of the resxdence 5 ma or fooms S, |
B o e U R a,w SR e R e L (e aﬂ%

terraces should be desig o

A R T S S G A R I S B S R R 2
dtamatlc_wews _The use of large pictute Wmdows and
“Corner glass are especm]ly effective in captuting the views
offered by the site, and are characteristic of the Desert

Elegance style of architecture.

A;_‘".

With the golf course orientation of MacDonald
Highlands, thete is an inherent risk that golf balls and the
play of golf may impact lots or residences with golf
course frontage. The Design Review Committee strongly
recommends that, dring the planning of site
imiprovements on yout lot, cateful consideration be given
to the possibility of errant golf balls, particularly
regarding the otentation of windows ot other breakable
surfaces of the dwelling. Neting, scteens, excessive
landscaping, fences or-latge blank walls will not be
allowed. Ewvaluation of the proper siting, orientation,
massing and setbacks should provide for maximum golf
ot view odentation with minimal adverse impact from
the play of golf. Design considerafion should also be
given to the noise generated by golfers, golf casts and
maintenance vehicles.

3.9 ARCHITECTURAL GUIDELINES - Page 3.15
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3.34.c Relationship To I\djacent Lots“ & The Overall

Community: Residential structutes should be designed
to blend into the overall character of the desert
envitonment as much as possible, minimizing any
negative visual impact from sutrounding areas. ‘The

‘design-of individual homes should carefully consider the

scale, proportion, and muassing of building elements to
ensute the resulting structute is compatible with the
overzll philosophy of MacDonald Highlands. -

It is the intent of these guidelines to ensute that not only
are the architectural designs consistent with community
standards but that each new home compliments and
enhances those homes that alteady exist. An important
aspect of the MacDonald Highlands philosophy is the
goal of having the home fit within the existing tetrain
and not reconfigured the terrain to fit within the home.
Cateful consideration of the surrounding site conditions
should be designed as an integral element of the lof’s
development. Therefore, the Design Review Committee
will require all Lot Owners to provide the Design Review
Committee with lot cross-sections as shown in Bxhibit
“V”, In addition to presenting the proposed elevations
of the home, the cross-section must depict the proposed
contours carried out to the lot lines.

Futdaeimoa:e, if adjacent lots have existing homes, the
Owner is to show the existing homes and ifs
Pelevation in zelation to his/her proposed design.

Flevation data from adjacent lots will be made available
to the Lot Owner by the Design Review Committee
upon request. Cross-sections ate to be included in the
Schematic Plan Review Submitial,

3.8 ARCHITECTURAL GUIDELINES - Page 3.16
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3.3.7.g View Preservation: The hillside character of

MacDonald Highlands provides spectacular view

opportunities for most of the lots throughout the

community. The odentation of the residence's major

- . rooms, patios and terraces should be designed to take
- advantage of these dramatic views.

While views should be maximized from individual

SN T ST G TR A S W BT AT SO E X o T

homemé, the te31dence should be deslgned and sited
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OPPC

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

STEVE SHEVORSKI, ESQ.

Nevada Bar No. 8256

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile:  (702) 380-8572

Email: darren.brenner@akerman.com
Email: steven.shevorski@akerman.com

Attorneys for Bank of America, N.A., for itself
and as successor by merger to BAC Home Loans Servicing, LP

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

THE FREDRIC AND BARBARA
ROSENBERG LIVING TRUST, Case No.: A-13-689113-C
Dept. No.: I

Plaintiff,
VS.
BANK OF AMERICA, N.A.'S
OPPOSITION TO PLAINTIFF'S
MOTION TO AMEND COMPLAINT TO
CONFORM TO EVIDENCE AND
COUNTERMOTION FOR DISMISSAL

BASED ON NRS 38.310(2)

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a forcign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company; MICHAEL DOIRON, an individual;
SHAHIN SHANE MALEK, an individual;
PAUL BYKOWSKI, an individual; THE
FOOTHILLS AT MACDONALD RANCH
MASTER ASSOCIATION, a Nevada limited
liability company; THE FOOTHILLS
PARTNERS, a Nevada limited partnership;
DOES I through X; and ROE CORPORATIONS
I through X, inclusive,

Defendants.

Bank of America, N.A. (BANA) opposcs plaintiff's motion to amend and countermoves for

dismissal of this "civil action" based on NRS 38.310(2).
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MEMORANDUM OF POINTS AND AUTHORITIES

L.

INTRODUCTION

This Court should deny plaintiff's motion. First, Rule 15(b) is inapplicable since we are not
yet at trial. There is no evidence for the pleadings to conform to, yet. Second, plaintiff's proposed
amendment based on common interest communitics CC&Rs 1s void ab initio. Plaintiff must first
mediate any claim that rclates to a common interest community's CC&Rs, rules, or regulations under
NRS 38.310. The remedy for violating the mediation precondition is dismissal of the "civil action.”
This Court should therefore dismiss this civil action, if the Court grants plaintiff lcave to pursuc any
claim relating to the CC&RS, rules, or regulations of the common interest community governing the
property.

IL.
LEGAL DISCUSSION

A. This Court should Deny Amendment.

NRCP 15(b)'s express text demonstrates that this rule 1s not applicable until trial:

Amendments to Conform to the Evidence. When 1ssues not raised by
the pleadings arc tried by express or implied consent of the parties,
they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be necessary to
cause them to conform to the evidence and to raise these issues may be
made upon motion of any party at any time, even after judgment; but
failure so to amend does not affect the result of the trial of these
issues. If ecvidence 1s objected to at the trial on the ground that it is not
within the issues made by the pleadings, the court may allow the
pleadings to be amended and shall do so freely when the presentation
of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence
would prejudice him in maintaining his action or defense upon the
merits. The court may grant a continuance to enable the objecting
party to meet such evidence.

NRCP 15(b) (Emphasis added). Indeed, this 1s how Nevada has interpreted Rule 15(b). University
& Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 103 P.3d 8 (2004) ("NRCP 15(b) allows a party to move

to amend its pleadings to conform to the cvidence presented at trial™).

JA 1622




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

e S s—y
SN RN = D

18
19
20
21
22
23
24
25
26
27
28

Here, there 1s no trial date, yet. There 1s no ¢vidence, yet. There is no ¢vidence to try by
consent of the parties, which could possibly be the basis for an amendment. Plaintiff must rely on
Rule 15(a), which they ignore.

After a responsive pleading 1s filed, a party may amend his or her pleading "only by lcave of
court or by written consent of the adverse party; and leave shall be freely given when justice so
requires.” NRCP 15(a). Sufficient rcasons to deny a motion to amend a pleading include undue
delay, bad faith or dilatory motives on the part of the movant. Stephens v. Southern Nevada Music
Co., 89 Nev. 104, 105-106, 507 P.2d 138, 139 (1973). Plaintiff fails to explain its delay. The
CC&Rs are not new evidence. There is no justifiable reason for bringing this motion to amend now.

B. This Court Must Dismiss this Case under NRS 38.310(2).

Plaintiff, through its motion to amend, is now stating that it has a claim that rclates to the
interpretation of the common interest communities' CC&Rs, rules, and design guidelines. (Motion,
at 4:18-22). Plaintiff ignores the legislative command of mediating this claim prior to bringing any

civil action that relates to the CC&RS, rules, and design guidelines. NRS 38.310 provides:

1. No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any covenants,
conditions or restrictions applicable to residential property or any
bylaws, rules or regulations adopted by an association; or

(b) The procedures used for increasing, decreasing or imposing
additional assessments upon residential property, may be commenced
In any court in this State unless the action has been submitted to
mediation or, if the parties agree, has been referred to a program
pursuant to the provisions of NRS 38.300 to 38.360, inclusive, and, 1f
the civil action concerns rcal cstatc within a planned community
subject to the provisions of chapter 116 of NRS or real estate within a
condominium hotel subject to the provisions of chapter 116B of NRS,
all administrative procedures specified in any covenants, conditions or
restrictions applicable to the property or mn any bylaws, rules and
regulations of an association have been exhausted.

2. A court shall dismiss any civil action which is commenced in
violation of the provisions of subsection 1.

The phrase "civil action” means an action for money damages or equitable relief. NRS 38.300(3).
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Courts must dismiss any civil action commenced in violation of section 38.310. Hamm v.
Arrowcreek Homeowners' Ass'n, 124 Nev. 290, 295, 183 P.3d 895, 900, (2008). Plaintiff's proposed
amendment 1s futile because it requires this court to dismiss the entire complaint.

The McKnight Family case is instructive. The court found the former property owner's post-
foreclosure claims for injunctive relief, negligence, breach of contract, violations of the Nevada
Administrative Code (NAC), violations of the good faith provision of the Uniform Common Interest
Ownership Act (CIOA) found at NRS § 116.1113, slander of title and wrongful foreclosure were all
within NRS § 38.310. The court focused on whether the claims were civil actions within NRS
38.300, and it performed little analysis of whether the claims related to "interpretation, application or
enforcement” of the CC&Rs, other than to note that the breach of contract claim "is related to
obligations and duties set forth in the CC&Rs." McKnight Family, LLP v. Adept Mgmt., 129 Nev.
Adv. Op. 64, 310 P.3d 555, 558-59 (2013). It concluded its analysis by stating that the claims for
"NAC and NRS violations required the district court to interpret regulations and statutes that
contained conditions, covenants and restrictions applicable to residential property." /d. If this Court
grants plaintiff's motion to amend, then this Court is required to dismiss the entire case.

I11.
CONCLUSION

Plaintiff is seeking leave of court to file a void complaint. Plaintiff's motion is also
procedurally improper. Rule 15(b) does not govern a case until trial. Plamntiff's motion should be
brought under Rule 15(a), but plaintiff failed to demonstrate any rationale for failing to timely seck

lcave to amend, or an extension of the scheduling order. If this Court grants lcave to amend, then

this Court must dismiss this civil action under the plain language of NRS 38.310(2).
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DATED this 19th day of June, 2015.

AKERMAN LLP

/s/ Steve Shevorski, Esq.

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

STEVE SHEVORSKI, ESQ.
Nevada Bar No. 8256

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A., for itself and as
successor by merger to BAC Home Loans Servicing, LP
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 19th day of June, 2015 and pursuant to NRCP 5(b), 1

served and deposited for mailing in the U.S. Mail a true and correct copy of the foregoing BANK

OF AMERICA, N.A.'S OPPOSITION TO PLAINTIFF'S MOTION TO AMEND

COMPLAINT TO CONFORM TO EVIDENCE AND COUNTERMOTION FOR

DISMISSAL BASED ON NRS 38.310(2), postage prepaid and addressed to:

Howard C. Kim, Esq.

Diana S. Cline, Esq.

Jacqueline A. Gilbert, Esq.
HOWARD KIM & ASSOCIATES
1055 Whitney Ranch Dr., Ste. 110
Henderson, NV 89014

Attorneys for Plaintiff The Fredric and Barbara
Rosenberg Living Trust

J. Randall Jones, Esq.

Spencer H. Gunnerson, Esq.

KrEwmP, JONES & COULTHARD, LLP
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, NV 89169

Attorneys for Defendants DRFH Ventures, LLC
f/k/a DragonRidge Properties, LLC;
Dragonridge Golf Club, Inc.; MacDonald
Properties, Ltd.; MacDonald Highlands Realty,
LLC; and Michael Doiron

Preston P. Rezace, Esq.
Ryan E. Alexander, Esq.
THE FIrRM, P.C.

200 E. Charleston Blvd.
Las Vegas, NV 89104

Attorneys for Defendant Shahin Shane Malek

/s! Julia Diaz

An employee of AKERMAN LLP
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| KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17th Flr.
Las Vegas, Nevada 89169

| Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Attorneys for Defendants

MacDownald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,

A Nevada Limited Partnership

et em—— i
e,

THE FREDRIC AND BARBARA
ROSENBERG LIVING TRUST,

Plaintiff,

VS.

BANK OF AMERICA, N.A.; BAC HOME
LOANS SERVICING, LP, a foreign limited
partnership; MACDONALD HIGHLANDS
REALTY, LLC, a Nevada limited liability
company; MICHAEL DOIRON, an
individual; SHAHIN SHANE MALEK, an
individual; PAUL BYKOWSKI, an
individual; THE FOOTHILLS AT
MACDONALD RANCH MASTER
ASSOCIATION, a Nevada limited liability
company; THE FOOTHILLS PARTNERS,
a Nevada limited partnership; DOES 1
| thro;illgh X, inclusive; ROE
CORPORATIONS I through X, inclusive,

Defendants.

R H. GUNNERSON, ESQ. (#8810) -
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06/22/2015 02:04:04 PM

A b b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-13-689113-C
Dept. No.: 1

OPPOSITION TO MOTION TO
AMEND COMPLAINT TO CONFORM
TO EVIDENCE

Hearing Date: July 6, 2015
Hearing Time: In Chambers
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1 L.

2 INTRODUCTION

3 I Presumably because it realizes that it will likely not prevail on the pending motion for
4}l summary judgment filed by Defendants FHP Ventures,' Plaintiff has now brought a motion
5| to amend its complaint to allege additional contract and fiduciary-duty-based claims against
6| FHP Ventures. This motion should be denied for both procedural and substantive reasons.

7| First, Nevada Rule of Civil Procedure 15 provides that Plaintiff is only permitted to

8 “ bring a motion to amend the pleading to conform with the evidence where there has been trial

9| by consent on the issues in question. Of course, there has not yet been a trial in this action.
101 Plaintiff attempts to get around this requirement by pointing out that its counsel has asked

11}l questions regarding CC&Rs and the Design Guidelines in depositions. Of course, counsel is

, LLP

12| entitled to ask whatever questions in discovery she wishes, subject to objections and eventual

ay

13 rulings by this Court at trial; that does not mean that Plaintiff is now entitled to amend the

hes Parkw
Floor

14} complaint based on whatever Plaintiff’s counsel said in discovery. Statements by counsel are

Fax (702) 385-6001

Nevada 89169
mpjones.com

n @

154 not evidence. Sege, e.g., State v. Varga, 205 P.2d 803, 811 (Nev. 1949). Discovery questions,

Seventeent
as
0

-60%
kjc@ke

16} or even formal requests, are not the same thing as trying an issue by consent.?

Las Ve

(702) 385

JONES & COULTHARD

3800 Howard Hu

17 Furthermore, Plaintiff’s proposed amendment is futile because the new claims

KEMP,

18}l Plaintiff wishes to assert depend on novel and unsupportable legal theories. Plaintiff first

19 | incorrectly characterizes the CC&Rs and/or Design Guidelines of the Foothills community as
20|l a contract between FHP Ventures and Plaintiff. Second, Plaintiff misinterprets Nevada law
21| to mean that a declarant on CC&Rs is somehow a fiduciary to every homeowner bound by
221 those CC&Rs. As demonstrated infra, these assertions are actually contrary to the prevailing

23| legal authorities and, even if Plaintiff could get past its insurmountable procedural hurdles,

24
! The motion for summary judgment was filed by FHP Ventures along with Defendants MacDonald

i
25 Highlands Realty, LLC and Michael Doiron.

261 i : : . .

2 Plaintiff may argue later, but does not in motion, that those legal claims against FHP Ventures
771 correlate to the currently existing equitable claims. That argument, however, does not excuse the
i 1ateness of the instant motion; nor does it fix Plaintiffs more immediate problem that these claims

28|l are unsupportable as a matter of law.
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these authorities render the proposed additional claims futile. There is therefore no basis

upon which this Court can properly grant the instant motion.”

IL
ARGUMENT

| A.  No issues have been tried by consent because there is yet to be a trial in this

matter. The fact that Plaintiff’s counsel asked certain questions in depositions
does not entitled Plaintiff to amend its complaint so late in the case.

Nevada Rule of Civil Procedure 15(b) provides as follows:

When issues not raised by the pleadings are tried by express
or implied consent of the parties, they shall be treated in all
respects as if they had been raised in the pleadings. Such

~amendment of the pleadings as may be necessary to cause them
to conform to the evidence and to raise these issues may be made
upon motion of any party at any time, even after judgment; but
failure so to amend does not affect the result of the trial of these
issues. If evidence is objected to at the trial on the ground that
it is not within the issues made by the pleadings, the court
may allow the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be
subserved thereby and the objecting party fails to satisfy the
court that the admission of such evidence would prejudice the
party in maintaining the party’s action or defense upon the
merits. The court may grant a continuance to enable the
objecting party to meet such evidence.

“A motion for leave to amend pursuant to NRCP 15(a) is addressed to the sound discretion of

the trial court, and its action in denying such a motion will not be held to be error in the

absence of a showing of abuse of discretion.” Connell v. Carl’s Air Conditioning, 634 P.2d

|
673, 675 (Nev 1981). Where a plaintiff waits until the eve of trial to move to amend a

complaint, a trial court does not abuse its discretion in denying the motion. Id.
Here, first and foremost, there has been no trial and therefore no evidence taken upon
which to conform the pleadings as Plaintiff requests. Second, Plaintiff’s entire basis for

amending the complaint at this late hour is that “Plaintiff’s counsel spent considerable time

3 Given that Plaintiff’s motion is based on something that has not yet happened (i.e., “[t]o the extent
an implied restrictive covenant is not found to exist on the Golf Parcel”), the instant motion is also
unripe because it assumes facts that have not yet been established. Motion, on file herein, at 3:19-
23. Plaintiff therefore seeks relief on an issue not currently before the Court, and her motion ought

to be denied on that basis.
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addressing the CC&Rs and the Design Guidelines’ impact of Malek’s potential and approved
construction on the Golf Parcel.” Motion at 5:17-19. Setting aside the fact that those

questions have nothing to do with contract or fiduciary duty claims, there is zero authority for

| the idea that, just because a lawyer asks a question regarding certain topics in a deposition,

those questions now constitute trying of evidence that may serve as the basis for amending a

complaint. In fact, the contrary is true. See Varga, supra; see also Jain v. McFarland, 851

P.2d 450, 457 (Nev. 1993) (recognizing that “[ajrguments of counsel are not evidence and do
not establish the facts of the case™) and Nevada Ass’n Servs., Inc. v, Eighth Jud. Dist, Ct.,
338 P.3d 1250, 1255-56 (Nev. 2014), reh’g denied (Mar. 23, 2015) (citing Jain).

Simply, there is no evidence to which the new complaint is designed to conform, In
reality, Plaintiff simply has new legal theories that it would desperately like to assert in the
face of a pending motion for summary judgment in order to keep the complaint alive. But
that desire has nothing to do with any “evidence” that has been uncovered in discovery, nor
has any evidence been presented to the Court that would justify allowing amendment of the
complaint at this late hour.

B. Plaintiffs proposed amendment is futile because Plaintiff’s contract and
fiduciary duty theories cannot survive as a matter of law.

The proposed amended complaint is targeted at one of the three parties that is set to
potentially exit this case on a motion for summary judgment: FHP Ventures. Specifically,
Plaintiff wants to assert claims for (1) breach of contract, (2) breach of the implied covenant
of good faith and fair dealing, and (3) breach of fiduciary duty. Motion at 5:10-12.

It is well-settled law in Nevada that, despite a liberal policy in favor of amendment, a
motion for leave to amend a complaint should be denied where it is futile. See Halcrow. Inc.

v. Eighth Jud. Dist. Ct., 302 P.3d 1148, 1152 (Nev. 2013), as corrected (Aug. 14, 2013). “A

proposed amendment may be deemed futile if the plaintiff seeks to amend the complaint in
order to plead an impermissible claim.” Id. Here, the three brand-new theories proposed
against FHP Ventures are all impermissible claims that cannot be asserted at this late date
because the facts and prevailing law simply do not support them.
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1. Breach of contract

With regard to the first claim, “[a] breach of contract may be said to be a material

failure of performance of a duty arising under or imposed by agreement.” See Calloway v.

City of Reno, 993 P.2d 1259, 1263 (Nev. 2000). A breach of contract has a four essential

elements: “(1) the contract, (2) plaintiff’s performance or excuse for nonperformance, (3)

defendant's breach, and (4) the resulting damages to plaintiff.” Reichert v. Gen. Ins. Co. of

Am., 442 P.2d 377, 381 (Cal. 1968). A contract is defined as“[a]n agreement between two or
more parties creating obligations that are enforceable or otherwise recognizable at law.”
CONTRACT, Black’s Law Dictionary (10th ed. 2014).

Plaintiff wants to allege fo.rﬂth.e ﬁrst t.i.me i.n 1ts am.ehd.ed c{j‘mplain't that the CC&Rs
and Design Guidelines for the MacDonald Highlands Community constitute a binding
contract between Plaintiff and FHP Ventures. See Exhibit 1 to Motion at § 133. Neither the
CC&Rs, attached hereto as Exhibit A, nor the Design Guidelines, attached hereto as Exhibit
B, have any indication that they constitute agreements between Plaintiff and FHP Ventures.
Legally speaking, the CC&Rs are more correctly viewed as restrictive covenants against the
property, and FHP Ventures was simply the declarant. See Exhibit 1. Indeed, these
documents appear to be declarations under NRS 116.037. Declarations are defined as “any
instruments, however denominated, that create a common-interest community, including any
amendments to those instruments.” NRS 116.037; see also Uniform Common Interest
Ownership Act (“UCIOA”)" at 1-103(15) (defining declaration in the same manner).
Comment 14 to section 1-103 of the UCIOA expressly states that a CC&R is a declaration.
Nevada’s Legislature, along with the UCIOA’s drafters, intentionally chose to not define a
CC&R as an agreement. There is no legal authority cited, then, for the novel idea that
Plaintiff can somehow convert the CC&Rs and Design Guidelines, after their creation, into a
contractual agreement and relationship between Plaintift and FHP Ventures. Accordingly, a
breach of contract action is impressible and therefore futile.

There is no legal authority cited for the novel idea that Plaintiff can somehow convert

* A copy of the UCOIA with prefatory statement and comments is attached hereto as Exhibit C.
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14 the CC&Rs and Design Guidelines, after their creation, into a contractual agreement and
21 relationship between Plaintiff and FHP Ventures.
3 2. Breach of the implied covenant of good faith and fair dealing

4 As with the breach of contract action, this claim is premised upon there being a valid
5

and enforceable contract between Plaintiff and FHP Ventures, which there demonstrably is

6! not. If the CC&Rs and/or Design Guidelines do not constitute a contract, then a claim for
71 breach of the implied covenant of good faith and fair dealing cannot be maintained. See,
8| e.g., Perry v. Jordan, 900 P.2d 335, 338 (Nev. 1995); Hilton Hotels Corp. v. Butch Lewis

9 l__P_rods.._ Inc., 808 P.2d 919, 922-23 (Nev. 1991). Because the amendment of the complaint to

10 | include this claim would therefore be futile, it should also bé disaﬂoWed.

i

11 3. Breach of fiduciary duty

12 The tort of breach of fiduciary duty was articulated by the Nevada Supreme Court as

13} follows:

14 Under the Restatement (Second) of Torts, a “fiduciary relation
exists between two persons when one of them is under a duty to

15 act for or to give advice for the benefit of another upon matters
within the scope of the relation.” Restatement (Second) of Torts

16 § 874 cmt. a (1979). Thus, a breach of fiduciary duty claim seeks
damages for injuries that result from the tortious conduct of one

17 who owes a duty to another by virtue of the fiduciary
relationship. Id.

18

19 Stalk v. Mushkin, 199 P.3d 838, 843 (Nev. 2009). The question presented by the proposed

20} claim for relief, then, is whether 2 fiduciary relationship can actually exist between FHP

21} Ventures and Plaintiff. The authorities on this point answer unequivocally in the negative.
22 Under Nevada law, a fiduciary relationship arises when one party has the right to
23] “expect trust and confidence in the integrity of another party” and that party is or should be
24| aware of the confidence such that he or she is bound to act for the benefit of the confidant.

25| Powers v. United Services Auto Ass’n., 979 P.2d 1286, 1288 (Nev. 1999); Hoopes v.

H

26]| Hammargren, 725 P.2d 238, 242 (Nev. 1986). Accordingly, in order for a fiduciary duty to

27 arise outside of specifically recognized categories of relationships, e.g., doctor-patient, a

28| confidential relationship must exist. Giles v. General Motors Acceptance Corp., 494 F.3d
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1} 865, 881 (9th Cir. 2007). A confidential relationship arises “where one party gains the

2L confidence of the other and purports to act or advise with the other’s interests in mind.” Id.

3|t (internal quotes omitted, citing Perry, supra, 900 P.2d at 338). A confidential relationship “is

4|l particularly likely to exist when there is a family relationship or one of friendship. Id. The
5|l Perry case, for example, was based on a business deal between friends where the buyer

6|l trusted the seller to run a store for a year and the seller'failed to follow through. Perry, 900
74 P.2d at 337. In Franchise Tax Bd. of Cal. v. Hyvatt, 335 P.3d 125 (Nev. 2014), reh’g denied

8{l (Nov. 25, 2014), the plaintiff “argue[d] for a broad range of relationships that can meet the
9 | requirement under Perry, but [the Court] reject]ed] this contention.” See id. at 143. This

10{ narrow reading of the “confidential relationship” language in Perry, then, excludes

11|l everything that is a not a close personal relationship based on trust between the parties.

12 If the Court looks to these decades of authorities, right up to the Nevada Supreme

13}f Court’s narrow reading of Perry last year, it should be clear that Nevada does not support the

——

14}| idea that a declarant on CC&Rs can be a fiduciary to every homeowner that later buys a
15| piece of property subject to those CC&Rs. Furthermore, the existence of Design Guidelines
16]] does not entail any element of trust or a personal relationship as required by Perry and

17]| Franchise Tax Board; accordingly, no fiduciary or confidential relationship can exist as a

18| matter of law. If no fiduciary of confidential duty exists as a matter of law, then there cannot
19| be a breach of that duty. Accordingly, any attempt to assert such a claim is futile and should
20| be denied by this Court.
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HI.
CONCLUSION

The instant motion is little more than a transparent attempt to circumvent a dispositive

| motion by making Plaintiffs’ claims into a moving target. All discovery has been completed

| and there are no actual facts that support Plaintiff’s bid to assert all-new claims against FHP

o

| Ventures. Accordingly, and for all the foregoing reasons, FHP Ventures respectfully
| requests that this court deny the instant motion to amend in its entirety.

DATED this 27 day of June, 2015,

| Respectfully §

i

J. Randadl Jones, Esq. (#1927)

Spencer H. Gunnerson, Esq. (#8810)
Matthew S. Carter, Esq. (#9524)

KEMP, JONES & COULTHARD, LLLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendants

MacDonald Highlands Realty, LLC,
Michael Doiron and FHP Ventures,

A Nevada Limited Partnership

CERTIFICATE OF SERVICE

I I hereby certify that on the &%}day of June, 2015, pursuant to NRCP 5(b), I e-served
Il via the Eighth Judicial District Court electronic service system the foregoing OPPOSITION
TO MOTION TO AMEND COMPLAINT TO CONFORM TO EVIDENCE to all

parties on the e-service list.

Py

f}y:"} "f % Ly, r ;Wm:
N by wi%\f /g/’% wAeh i
An employee of Kemp, Jones & Coulthard

1
§
3
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Preston P. Rezaee, Esq. CLERK OF THE COURT
Nevada Bar No. 10729

Jay DeVoy, Esq., of counsel

Nevada Bar No. 11950

Sarah Chavez, Esq., of counsel

Nevada Bar No. 11935

THE FIRM, P.C.

200 E. Charleston Blvd.

Las Vegas, NV 89104

Telephone: (702) 222-3476

Facsimile: (702) 252-3476
Attorneys for Defendant,

SHAHIN SHANE MALEK
DISTRICT COURT
CLARK COUNTY, NEVADA
THE FREDERIC AND BARBARA ) CASE NO.: A-13-689113-C
ROSENBERG LIVING TRUST, ) DEPT NO.: 1
)
Plaintiff, )
VS. )

)
BANK OF AMERICA, N.A.; BAC HOME) DEFENDANT SHAHIN SHANE

LOANS SERVICING, LP, a foreign limited) MALEK’S OPPOSITION TO
partnership; MACDONALD HIGHLANDS) PLAINTIFF’S MOTION TO AMEND
REALTY, LLC, a Nevada limited liability) COMPLAINT TO CONFORM TO
company; MICHAEL DOIRON, an individual;) EVIDENCE

SHAHIN SHANE MALEK, an individual;)

PAUL BYKOWSKI, an individual; THE)

FOOTHILLS AT MACDONALD RANCH)

MASTER ASSOCIATION, a Nevada limited)

liability = company; THE  FOOTHILLS)

PARTNERS, a Nevada limited partnership;)

DOES 1 through X, inclusive; and ROE)

BUSINESS ENTITY I through XX, inclusive, )

)
)
)
)

Defendants.

I. Introduction

The Trust now seeks the Court’s leave to amend its complaint after the close of discovery, and
only after the Defendants’ pending motions for summary judgment had been fully bricfed. Although
there 1s not even a trial date sct in this action, the Trust moved for Icave to amend under Nevada Rule

of Civil Procedure 15(b), contending that certain evidence had been “tried by express or implied
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consent of all partics.” Nothing has been “tried” in this case, and amendment under Rule 15(b) is
improper. Even an extremely liberal reading of the Trust’s motion under Rule 15 lcads to the same
result: The Trust’s motion is untimely, futile, and should be denied.

IL. Statement of Relevant Facts

The Trust filed this lawsuit on September 23, 2013, and faced a raft of motions to dismiss. The
Court ruled on those motions and the parties commenced discovery, which continued throughout 2014
and ended in March of 2015. During this time, the Trust filed an unopposed motion to amend its
complaint on the November 24, 2014, the deadline for secking leave to amend its pleadings. The
Court entered its order granting that motion on January 9, 2015.

By April 16, 2015, MacDonald Highlands Realty, FHP Ventures, and their related defendants
(collectively, the “MacDonald Defendants™), Malek, and the Trust filed their respective motions for
summary judgment. A hearing on these motions was scheduled for May 19, 2015, and each of the
pending motions were fully briefed by then. On May 18, the Court rescheduled its arguments on those
motions to June 10, 2015. Once the Trust had the benefit of several weeks to fully analyze Malek and
the MacDonald Defendants’™ arguments, it moved for leave to file its second amended complaint and
salvage 1ts claims on June 3, 2015—more than six months after the deadline to do so had passed.

III. Argument

The Trust seeks to amend its complaint under an inapplicable section of Nevada Rule of Civil
Procedure 15. No part of this case has been “tried” in any sense of the word, rendering Rule 15(b) an
improper basis for amendment at this time. Instead, Rule 15(a) and the timing requirements of Rule 16
govern the Trust’s proposed amendment. The Trust’s motion still fails under those rules, too.

In addition to these procedural defects, the Trust’s stated rationale for further amending 1its
complaint is unsupported by Nevada law. Any amendment to the Trust’s claims against Malek would
fail for futility. The only harm the Trust claims to suffer from Malek’s potential construction on the
golf parcel 1s impairment of its “views, privacy and otherwise open feeling.” (Mot. at 3:12)

This 18 an impermissible basis for the Court to imposc an casement on Malek’s property.
Nevada law has repeatedly and directly refused to acknowledge easements to protect view, light, and

privacy. Probasco v. City of Reno, 85 Nev. 563, 564, 459 P.2d 772, 773 (1969) (“Nevada has
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expressly repudiated the doctrine of implied negative casement of light, air and view for the purpose of
a private suit by one landowner against a neighbor™), citing Bovd v. McDonald, 81 Nev. 642, 651, 408
P.2d 717, 722 (1965). While the Trust secks to amend its complaint to conform to the evidence, its
reasoning is curious, as the evidence only demonstrates that its claims against Malck are untenable.
A. The Trust’s Motion is Procedurally Improper and Substantively Flawed; Thus the
Court Should Deny It.

The Trust invokes the wrong rule in moving for Icave to amend its complaint. Its motion fails
on that basis alone. Even if the Court were to apply the correct rules in evaluating the Trust’s motion,
1t would still fail.

1. Nevada Rule of Civil Procedure 15(b) is the Wrong Rule for the Trust’s
Motion and Does Not Support Amendment.

The Trust’s motion glosses over Rule 15(b) and assumes that it applics here. It docs not. Rule
15(b) allows for amendment to conform to ¢vidence “when issues not raised by the pleadings are tried
by express or implied consent of the parties” (cmphasis added). Branda v. Sanford, 97 Nev. 643, 647
n.2, 637 P.2d 1223, 1226 n.2 (1981) (noting that motion for lecave to amend complaint under Rule
15(b) was improper where issuc raised at trial was not consented to by all parties). Other courts have
interpreted Federal Rule of Civil Procedure 15(b), the analogue to Nevada’s rule, to apply to matters
raised at trial—not merely in the course of discovery. Anand v. Nat’l Republic Bank (In re Anand),
Case No. 95 C 3940, 1996 U.S. Dist. LEXIS 15242 at *10-11 (N.D. Ill. Bankr. Oct. 10, 1996) (“The
critical inquiry under Rule 15(b) 1s whether the opposing party had notice of the issuc and consented to
its trial” (emphasis added)).

Nevada Rule of Civil Procedure 15(b)’s language indicates that it is a tool for use once a matter
has gone to trial, or been “tried” in some manner. See Johnson v. United States, 860 F. Supp. 2d 663,
711 (N.D. lowa 2012) (discussing the adversarial nature of proceedings, involving determinations of
fact, needed to invoke Rule 15(b)). That has not happened in this case. By the Trust’s own admission,
its basis for sccking amendment is that “Plaintiff’s counscl spent considerable time addressing” the
1ssues in depositions. (Mot. at 5:17-18) This does not constitute an 1ssue being “tried” as required by

Rule 15(b) or any precedent interpreting it (or the corresponding federal rule).
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Finally, while Rule 15(b) allows amendment to conform with the evidence “at any time,” 1t 1s
still predicated on an issue first being “tried.” The United States District Court for the District of
Nevada denied a similar motion for Iecave to amend to conform to the cvidence when it was filed
months after the deadline for such amendments, and after the Court decided the parties’ dispositive
motions, but before any issuc in the casc had been put to trial. Carrillo v. Las Vegas Metro. Police
Dep’t, Case No. 2:10-cv-02122-JAD-GWF, 2014 U.S. Dist. LEXIS 19409 at *13-15 (D. Nev. Feb. 14,
2014). Asin Carrillo, Rule 15(b) is the wrong mechanism for amendment in this case, and the Trust’s
motion should be denied.

2. The Trust’s Proposed Amendment is Untimely and Should Be Denied on
That Basis Alone.

Because none of the issucs 1n this case have been “tried” in any sense of the word, the Trust’s
motion would be properly analyzed under Nevada Rule of Civil Procedure 15(a), and within the time
for amendment cstablished by Rule 16(b) and this Court’s orders. See Ennes v. Mori, 80 Nev. 237,
241, 391 P.2d 737, 739 (1964). The Trust’s motion fails to address either rule. Under Rule 16(b)(1),
the Court limits the time 1 which pleadings may be amended; the Court will only modify its schedule
only upon a showing of good cause.

Despite this requirement, the Trust’s motion makes no such showing. In fact, the phrase “good
cause” does not appear even once in the Trust’s legal argument. (Mot. at 5) While the Trust wishes to
amend the complaint to conform to the cvidence, it does not provide the Court with any justification
for doing so. Nor docs the Trust attempt to explain why it waited so long after the November 24, 2014
deadline to amend its complaint before filing this motion. The Trust’s silence precludes it from
showing any good cause for delay, and weighs favor of the Court denying the motion. Lockheed
Martin Corp. v. Network Solutions, Inc., 194 F.3d 980, 986 (9th Cir. 1999); Slagowski v. Cent. Wash.
Asphalt, Inc., Case No. 2:11-¢cv-00142-APG-VCF, 2014 U.S. Dist. LEXIS 141144 at *13 (D. Nev.
Sept. 30, 2014).
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B. Even if the Trust’s Motion Were Procedurally Proper, the Proposed Amendment
is Futile as to Malek.

The liberal standard for amendment under Rule 15(a) “does not mean the absence of all
restraint. Were that the intention, Iecave of court would not be required.” State v. Sutton, 120 Nev. 972,
988, 103 P.3d 8, 20 (2004), quoting Ennes, 80 Nev. at 243, 391 P.2d at 739. As discussed above, the
Court may deny leave to amend where it is sought for a dilatory purposc or causcs unduc delay.
Kantor v. Kantor, 116 Nev. 886, 891, 8 P.3d 825, 828 (2000), citing Stephens v. Southern Nevada
Music Co., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973). Additionally, the Court may deny lecave to
amend where the proposed amendment 1s futile, or secks to plead an impermissible claim. Halcrow,
Inc. v. Eighth Jud. Dist. Ct., 129 Nev.  , 302 P.3d 1148, 1152 (2013); Allum v. Valley Bank of
Nev., 109 Nev. 280, 287, 849 P.2d 297, 302 (1993). Such is the case here, and 1s detailed in Malek’s
motion for summary judgment. The Trust’s attempt to amend the complaint is futile, as “conforming”
to the evidence will not suddenly change the case’s underlying facts to support a claim against Malek.

1. The Evidence Shows That No Easement Exists over Malek’s Property,
Rendering the Trust’s Claim for Easement Futile.

The evidence provided in Malek’s motion for summary judgment need not be repeated here, as
Malck 1ncorporates it by reference, but it shows that the Trust’s attempt to amend its complaint 1s
futile. Indeed, the Trust’s stated rationale for amending its complaint—due to the enlargement of
Malck’s property “significantly impair[ing] Plaintiff’s views, privacy and otherwise open fecling”
(Mot. at 3:11-16)— sccks a remedy that Nevada law prohibits. Probasco, 85 Nev. at 564, 459 P.2d at
773; Boyd, 81 Nev. at 651, 408 P.2d at 722. Despite the unambiguous holdings of Probasco and Boyd,
the Trust admits that its purported loss of privacy and view are its bases for secking an casement
prohibiting Malck from building on his property. (Mot. at 3:11-16) It further concedes that the City of
Henderson amended its master plan and re-zoned Malek’s property for residential use, and even sent
notice of the change to the prior owner of the Trust’s property. (/d. at 3:6-10) The Trust’s own
admissions show that its claims are futile and prohibited by Nevada law.

The Trust’s proposced amended complaint docs nothing to change this outcome. In it, the Trust

tacitly concedes that a restrictive covenant is a kind of casement, and styles its casement claim against
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Malck as one for “Easement/Restrictive Covenant.” (Mot. Exh. 1 at 14:22-25) The Trust’s proposed
cascment claim alleges only that Malck’s plans “do not comply with the Golf Course Deed Restriction
and Construction Deed Restriction,” (Mot. Exh 1 9 80) which the Trust claims serves to “preserve the
unique views of cach property and necighboring properties” (id. q 70). Other concerns the Trust
articulates include the “prime views of the Las Vegas Valley” in MacDonald Highlands (id. q| 58), the
“view corridors” of propertics there (id. 9 78), and the “unique sctting of the Properties” in the
community (id. 4 65).

These allegations fall squarcly within the categorics of view, light, and privacy that cannot
support an casement prohibiting Malek from building a home on his property. Probasco, 85 Nev. at
564, 459 P.2d at 773; Boyd, 81 Nev. at 651, 408 P.2d at 722. The Trust’s proposed changes would
certainly add more pages of exhibits to its complaint. They would not, however, create any basis for
the Court to find an casement exists over Malek’s property—Icast of all to protect the Trust’s view,
light, and privacy.

2. The Trust’s Claim for Implied Restrictive Covenant Is Duplicative of Its
Claim for Easement and Fails for the Same Reasons; Moreover, Nevada
Law Does Not Recognize It as an Independent Cause of Action.

The Trust’s proposed amended complaint creates confusion, instead of clarity, as to the relief it
secks against Malek. While the Trust proposes amending its easement claim to one for
“Easement/Restrictive Covenant,” it continues to assert a claim for “Implied Restrictive Covenant.”
(Mot. Exh. 1 at 14:22-25, 16:4-5) The Trust’s inclusion of “Restrictive Covenant” as part of its claim
for casecment cffectively admits the two claims are identical. Thus, the Trust’s separate claim for
“Implied Restrictive Covenant” 1s duplicative of its “Easement/Restrictive Covenant” cause of action
and fails for the same rcasons.’

To the extent the Trust claims “Implied Restrictive Covenant” as an independent cause of
action, Nevada law has not previously recognized it. As detailed at length in Malek’s motion for
summary judgment and incorporated here by reference, such a claim is inconsistently and sparingly

applicd 1n other states. The Trust cannot satisfy Nevada’s standards to adopt a new cause of action sct

! These reasons are discussed in more detail above and in Malek’s motion for summary judgment.
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forth in Badillo v. American Brands, 117 Nev. 34, 16 P.3d 435 (2001) and Greco v. United States, 111
Nev. 405, 893 P.2d 345 (1995), and thus the Court should deny the proposed amendment as futile. It
18 the norm for Nevada law to eschew novel causes of action. See Brown v. Eddie World,
Incorporated, 131 Nev. Adv. Rep. 19 (2015). The Trust’s claim for “Implied Restrictive Covenant™ 18
no ¢xception.
3. The Trust’s Request for Declaratory Relief Is Improper as a Cause of
Action and Duplicative of its Claim for Easement.

As detailed in Malck’s motion for summary judgment, the Trust’s claim for declaratory relict is
duplicative of its other claims. The Trust itsclf admits that its proposed amended complaint sccks
declaratory relief against Maleck—acknowledging that this Court’s declaration of rights is a remedy,
rather than a causc of action itself. (Mot. at 3:13-16) Declaratory relief cannot exist on its own,
independent of another cause of action. Swartz v. KPMG LLP, 476 F.3d 756, 766 (9th Cir. 2007);
Ozawa v. Bank of N.Y. Mellon, 2012 U.S. Dist. LEXIS 120354 at *8 (D. Nev. Aug. 24, 2012). To the

cxtent the Trust asserts it as a claim against Malck, the proposed amended complaint is futile.

4. Injunctive Relief is Exactly that—Relief—and Not a Cause of Action.

On Junec 9, 2015, the United States District Court for the District of Nevada reaffirmed that
“Injunctive relief is not a cause of action, but rather a type of remedy.” Cohen v. Hansen, Case No.
2:12-cv-01401-JCM-PAL, 2015 U.S. Dist. LEXIS 74468 at *42 (D. Nev. June 9, 2015), citing In re
Wal-Mart Wage & Hour Emp’t Practices Litig., 490 F. Supp. 2d 1091, 1130 (D. Nev. 2007).
Nevertheless, the Trust impermissibly attempts to style this form of relief as a cause of action. (Mot.
Exh. 194/ 117-119) This proposed amendment 1s futile as a matter of law and the Court should deny it.

C. Malek Joins in Bank of America, N.A.’s Opposition to the Trust’s Motion on the
Grounds that NRS 38.310 Would Require Dismissal of this Action.

Malek joins in Bank of America’s opposition to the Trust’s motion as it pertains to NRS
38.310. The Trust alleges that an easement and implied restrictive covenant prohibiting Malek from
building on his property arise from the Covenants, Conditions and Restrictions (“CC&R’s”) that
govern the MacDonald Highlands community. (Mot. Exh. 1 99 60-70, 77, 79-80) As such, the Trust’s

claims against Malck go to the heart of “interpretation, application or enforcement” of “covenants,
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conditions or restrictions” that allegedly exist under MacDonald Highlands’ CC&R’s. Consistent with
Bank of America’s argument, the Trust’s pursuit of these claims against Malek through its proposed
amended complaint will require dismissal of this action under NRS 38.310.
IV.  Conclusion

By sccking to amend its complaint at this late juncture, the Trust is calling for a mulligan in
this case. As no part of this case has been tried, the Trust cannot avail itself of Rule 15(b), and also
cannot show amendment 1s proper under Rule 15(a). Much as how a gencral cannot declare a “do-
over” of a battle once he sees how it will be fought, the Trust cannot now scck to amend its complaint

months after the deadline to do so has passed, after the close of discovery, and after dispositive

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

motions have been fully briefed. The Court should deny the Trust’s motion.

DATED this 22nd day of June, 2015.

BY:
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/s/ Jay DeVoy

Preston P. Rezace, Esq.

Nevada Bar No. 10729

Jay DeVoy, Esq., of counsel

Nevada Bar No. 11950

Sarah Chavez, Esq., of counsel

Nevada Bar No. 11935

200 E. Charleston Blvd.

Las Vegas, NV 89104

Attorneys for Defendant/Counterclaimant
SHAHIN SHANE MALEK
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CERTIFICATE OF SERVICE

I hereby certify that one this 22nd day of June, 2015, pursuant to NRCP 5(b), I served via the Eighth
Judicial District Court electronic service system and to be placed in the United States Mail, with first
class postage prepaid thereon, and addressed the foregoing OPPOSITION TO MOTION TO
AMEND COMPLAINT TO CONFORM TO EVIDENCE to the following parties:

Howard C. Kim, Esq.

Email: Howard@hkimlaw.com
Diana S. Cline, Esq.

Email: Diana@hkimlaw.com
Jacqueline A. Gilbert, Esq.
Email: Jackie@hkimlaw.com
Attorneys for Plaintiff

Darren Brenner

Email; Darren.brenner@akerman.com
Deb Julien

Email: Debbie.julien@akerman.com
Natalie Winslow

Email; Natalic.winslow(@akerman.com
Attorneys for Bank of America, N.A.

Erica Bennett

Email: E.bennett@kempjones.com

J. Randall Jones

Email: Jrji@kempjones.com

Janet Griffin

Email: janetjamesmichacl@gmail.com

Email: jlgl@kempjones.com

Spencer Gunnerson

Email: S.gunnerson@kempjones.com

Attorneys for Michael Doiron & MacDonald Highlands Realty, LLC

/s/ Jacqueline Martinez
an employee of The Firm, P.C.
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