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Transaction # 5512734

IN THE SECOND JUDICIAL DISTRICTCOURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

ALBERT THOMAS, et. al.

Plaintiff(s),
V.

MEI-GSR HOLDINGS, LLC., a Nevada
Limited Liability Company, AM-GSR
Holdings, LLC., a Nevada Limited Liability
Company, GRAND SIERRA RESORT UNIT
OWNERS’ ASSOCIATION, a Nevada
Nonprofit Corporation, GAGE VILLAGE
COMMERCIAL DEVELOPMENT, LLC., a
Nevada Limited Liability Company and DOES
I-X inclusive,

Defendant(s).

Case No.: CV-12-02222
Dept. No.: 10

NOTICE OF ENTRY OF JUDGMENT
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PLEASE TAKE NOTICE that a judgment was entered against Plaintiffs by way of the
Order on the Defendants’ Motion to Dismiss for Lack of Subject Matter Jurisdiction on May 9,

2016, a copy of which is attached as Exhibit 1.

AFFIRMATION PURSUANT TO NRS §239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

Dated this 12" day of May, 2016.

COHEN|JOHNSON|PARKER|EDWARDS

/s/ H. Stan Johnson

H. Stan Johnson, Esq.

Nevada Bar No. 00265
sjohnson@cohenjohnson.com

Steven B. Cohen, Esq.

Nevada Bar No. 2327
scohen@cohenjohnson.com

255 E. Warm Springs Road, Suite 100
Las Vegas, Nevada 89119

Attorneys for MEI-GSR HOLDINGS, LLC.
Grand Sierra Resort Unit Owners
Association Gage Village Commercial
Development
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of
COHEN|JOHNSON|PARKER|EDWARDS, and that on this date | caused to be served a true and
correct copy of the foregoing was served on all the parties to this action by the method(s)
indicated below:

X__ by using the Court’s CM/ECF Electronic Notification System addressed to:
JONATHAN TEW, ESQ. for CAYENNE TRUST et al
JARRAD MILLER, ESQ. for CAYENNE TRUST et al
G. ROBERTSON, ESQ. for CAYENNE TRUST et al
MARK WRAY, ESQ. for GRAND SIERRA RESORT UNIT-OWNER'S ASSOCIATION et al
H. JOHNSON, ESQ. for GRAND SIERRA RESORT UNIT-OWNER'S ASSOCIATION et al

DATED the 12" day of May, 2016.

/s/ Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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FILED FILED

Electronically Electronically

CV12-02222 CV12-02222
2016-05-12 01:30:32 PM 2016-05-09 03:47:25
Jacqueline Bryant Jacqueline Bryant
Clerk of the Court Clerk of the Court
Transaction # 5512734 Transaction # 55065

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* ¥ 3k
ALBERT THOMAS, individually, et al,
Plaintiffs, CaseNo:  CVI12-02222
VS. Dept. No: 10

MEI-GSR HOLDINGS, LLC, a Nevada Limited
Liability Company, et al,

Defendants.

ORDER

Presently before the Court is DEFENDANTS” MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION (“the Motion™) filed by the Defendants MEI-GSR
HOLDINGS, LLC, A NEVADA LIMITED LIABILITY COMPANY, ET AL. (“the Defendants”™)
on December 1, 2015. Plaintiffs ALBERT THOMAS, ET AL., (“the Plaintiffs™) filed an
OPPOSITION TO MOTION TO DISMISS (“the Opposition”) on December 21, 2015. The
Defendants filed a REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION (“the Reply”) on December 29, 2015. The Court
heard argument on the Motion on February 8, 2016, and March 2, 2016. This written ORDER
follows.

The COMPLAINT (“Complaint™) in this matter was filed on August 27, 2012. The
Complaint alleged twelve causes of action: I) Petition for Appointment of a Receiver as to

Defendant Grand Sierra Resort Unit-Owner’s Association; 2) Intentional and/or Negligent
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Misrepresentation as to Defendant MEI-GSR; 3) Breach of Contract as to Defendant MEI-GSR; 4)
Quasi-Contract/Equitable Contract/Detrimental Reliance as to Defendant MEI-GSR; 5) Breach of
the Implied Covenant of Good Faith and Fair Dealing as to Defendant MEI-GSR; 6) Consumer
Fraud/Nevada Deceptive Trade Practices Act Violations as to Defendant MEI-GSR; 7) Declaratory
Relief as to Defendant MEI-GSR; 8) Conversion as to Defendant MEI-GSR; 9) Demand for an
Accounting as to Defendant MEI-GSR and Defendant Grand Sierra Unit Owners Association; 10)
Specific Performance Pursuant to NRS 116.122, Unconscionable Agreement; 11) Unjust
Enrichment/Quantum Meruit against Defendant Gage Village Development; and 12) Tortious
Interference with Contract and/or Prospective Business Advantage against Defendants MEI-GSR
and Gage Development. The Plaintiffs were individuals or other entities who had purchased
condominiums in the Grand Sierra Resort (“the GSR”). The Plaintiffs filed the FIRST AMENDED
COMPLAINT (“the First Amended Complaint”) on September 10, 2012. The First Amended
Complaint alleged the same causes of action as the Complaint.

The Defendants filed an ANSWER AND COUNTER CLAIM (“the Answer”) on November
21,2012. The Answer denied the twelve causes of action, asserted eleven Affirmative Defenses,
and alleged three Counterclaims. The Counterclaims were: 1) Breach of Contract: 2) Declaratory
Relief: and 3) Injunctive Relief. The Plaintiffs filed a SECOND AMENDED COMPLAINT (“the
Second Amended Complaint™) on March 26, 2013. The Defendants filed an ANSWER TO
SECOND AMENDED COMPLAINT AND COUNTER CLAIM (“the Second Answer”) on May
23,2013.

These proceedings have been the subject of numerous allegations of discovery abuses by the
Defendants. The Court denied a request for case concluding sanctions in its ORDER REGARDING
ORIGINAL MOTION FOR CASE CONCLUDING SANCTIONS filed December 18, 2013 (“the
December Order”). The Court found case concluding sanctions were not appropriate; however, the
Court felt some sanctions were warranted based on the Defendants’ repeated discovery violations.
The Court struck all of the Defendants’ Counterclaims in the December Order and required the
Defendants to pay for the costs of the Plaintiffs’ representation in litigating the issue of case

concluding sanctions.
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The Plaintiffs’ renewed their motion for case concluding sanctions on January 27, 2014. The
Court conducted a two day hearing regarding a renewed motion for case concluding sanctions. The
Court entered an ORDER GRANTING PLAINTIFFS’ MOTION FOR CASE-TERMINATING
SANCTIONS on October 3, 2014 (“the October Order”). The Defendants” Answer was stricken in
the October Order. A Default was entered against the Defendants on November 26, 2014. The
Court conducted a “prove-up” hearing regarding the issue of damages from March 23 to March 25,
2015. The Court entered the FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
on October 9, 2015 (“the Judgment™). The Court set a hearing on punitive damages for December
10, 2015. The hearing was vacated due to the filing of the Motion.

The Motion contends the Court lacks subject matter jurisdiction over this entire dispute. The
Motion alleges the Plaintiffs have failed to abide by procedures codified in NRS 38.310. NRS
38.310 provides:

1. No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or

(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property,

may be commenced in any court in this State unless the action has been submitted
to mediation or, if the parties agree, has been referred to a program pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns
real estate within a planned community subject to the provisions of chapter 116 of
NRS or real estate within a condominium hotel subject to the provisions of chapter
116B of NRS, all administrative procedures specified in any covenants, conditions
or restrictions applicable to the property or in any bylaws, rules and regulations of
an association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.

(emphasis added). The Motion avers the Plaintiffs’ claims pertain to the “interpretation, application
or enforcement of any covenant, conditions or restrictions” of the governing documents to the GSR
condominiums. The governing documents in this matter are the Seventh Amendment to

Condominium Declaration of Covenants, Conditions, Restrictions and Reservations of Easements
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for Hotel Condominiums at Grand Sierra Resort (“the CC&Rs”), The Grand Sierra Resort Unit
Maintenance Agreement (“the UMA”), the Grand Sierra Resort Purchase and Sale Agreement (“the
PA”), and the Unit Rental Agreements (“the URA”). The Motion asserts the failure to comply with
the provisions of NRS 38.310 requires all action taken in this matter should be vacated and the case
dismissed.

The Motion asserts the creation, operation, and management of the Grand Sierra Resort Unit
Rental Association (“GSRURA”) is expressly provided for within the CC&R’s. The fees imposed
on the condominium owners, including those within the UMA, are controlled by the CC&Rs. The
Motion argues the Second Amend Complaint alleged violations of the CC&R’s and UMA, thus
requiring their interpretation and requiring the application of NRS 38.310.

The Opposition avers NRS 38.310 is not applicable to the instant case because the
Defendants are third-parties outside the scope of NRS 38.310’s protections. The Opposition relies
on Hamm v. Arrowcreek Homeowners’ Ass’n, 124 Nev. 290, 183 P.3d 895 (2008), to support their
contention the Defendants are not acting as agents of the GSRURA. In Hamm, the Supreme Court
of the State of Nevada (“the Supreme Court”) addressed whether NRS 38.310 applied to collection
agencies. The Supreme Court determined the collection agency at issue was in an agency
relationship with the HOA because it was hired by the HOA to collect the assessments from the
homeowner. “An agency relationship results when one person possesses the contractual right to
control another's manner of performing the duties for which he or she was hired.” Id. at 299, 183
P.3d at 902. The Supreme Court determined “an agency relationship existed here because
Arrowcreek HOA hired [the collection agency] to collect the Hamms’ alleged assessments and
possessed the contractual right to direct” the collection agency to act on the HOA’s behalf. Id., 183
P.3d at 902. The Supreme Court concluded NRS 38.310 was applicable to those claims arising from
actions performed as the HOA’s agent. The Opposition asserts the Supreme Court therefore held
NRS 38.310 only applies to the HOA or agents of the HOA.

The Opposition argues MEI-GSR, Gage, and AM-GSR are not agents of GSRURA, thus
NRS 38.310 is not applicable to the defendants in this action. The Opposition therefore asserts the

dismissal of this case in not warranted. The Opposition argues the evidence presented in this case
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fails to demonstrate the GSRURA pays MEI-GSR to operate the rental program. The Opposition
asserts MEI-GSR never acted to effectuate the purposes of GSRURA, only to effectuate the goals of
MEI-GSR, Gage, and AM-GSR. The Opposition contends the actions of the Defendants were only
to benefit themselves and “wholly abandoned the interests and purposes of the [GSRURA]” by never
putting the money collected for various fees and assessments into GSRURA reserves and by acting
with the intent to eliminate the GSRURA. The Opposition 20:16-17. The Opposition asserts the
absence of an agency relationship between the Defendants and GSRURA renders NRS 38.310
inapplicable. The Opposition argues, should the Court find an agency relationship, NRS 38.310 is
still inapplicable because the Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth, Eleventh, and
Twelfth causes of action are not asserted against GSRURA. The Opposition alleges the first cause
of action for the appointment of a receiver is not subject to NRS 38.310 because an arbitrator cannot
appoint a receiver.

The Reply argues the Defendants are all within the provisions of NRS 38.300 to NRS 38.360.
The Reply contends GSRURA is the homeowner’s association for the Grand Sierra hotel-
condominium units and is covered by NRS 38.310. Both Gage and AM-GSR are successor
Declarants pursuant to the CC&Rs. The liability of both Gage and AM-GSR to the Plaintiffs would
be as Declarants under the CC&Rs relating to the operation and management of the units. The
Reply asserts all issues in the Second Amended Complaint implicate the interpretation and
application of the governing documents, requiring the Plaintiffs to comply with NRS 38.310.

The Opposition also relies on McKnight Family, LLP v. Adept Mgmt. Serv., 129 Nev. Adv.
Op. 64, 310 P.3d 555 (2013), to argue NRS 38.310 1s inapplicable to claims regarding the right to

possess and use property. In McKnight, the Supreme Court found:

An action is exempt from the NRS 38.310 requirements if the action relates to an
individual's right to possess and use his or her property. In Hamm, this court
determined that a lien on a property does not present an immediate danger of
irreparable harm nor is it related to an individual's title to property for NRS 38.310
purposes because a lien exists separate from the property, and the right to use and
dispose of the property remains with the owner until the lien is enforced at
foreclosure proceedings.
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Id, 310 P.3d at 558. The Opposition asserts all causes of action in this case relate to the Plaintiffs’
right to use and possess their property. The Opposition argues the evidence establishes the
Defendants deliberately interfered with the Plaintiffs’ rights to use and possess their property by
renting the condominiums without permission and taking steps to force the Plaintiffs to sell or Jose
their units. The Opposition relies on the Court’s finding MEI-GSR wrongfully committed numerous
acts of dominion and control over the property of the Plaintiffs in “derogation, exclusion or defiance
of the title and/or rights of the individual unit owners.” The Judgment 18:15-21. Within the
Opposition, and during oral argument, the Plaintiffs argue all their claims pertain to and stem from
the title the Plaintiffs hold in the condominium units.

The Reply argues the Plaintiffs’ claims do not relate to the title of property. The Reply
contends the McKnight Court stated claims “relating to title” are exempt from NRS 38.310, not
claims regarding the right to possess and use property. The McKnight Court addressed wrongful
foreclosure, quiet title, and slander of title. The Supreme Court found only the quite title claim was
exempt from NRS 38.300(3) because it required the district court to determine who holds superior
title to a land parcel. The Reply contends the Plaintiffs’ claims exist separate from the title to land
and are civil actions per NRS 38.300.

The Court finds none of the claims in the Second Amended Complaint would impact the
owners’ title to the units; therefore the Court will not deny the Motion on this ground. The Court
finds the claims raised by the Plaintiffs require interpretation and application of the governing
documents. The Plaintiffs’ causes of action relate to matters provided for in the governing
documents. McKnight limited its analysis to a claim for quiet title. The causes of action in this
matter do not concern claims of superior title. To determine whether there was interference with the
use of the Plaintiffs’ ability to use their condominiums necessarily requires interpretation of the
CC&Rs. To apply McKnight’s “possession and use” language as the Plaintiffs request would be a
broader application than the Supreme Court has permitted in McKnight. McKnight, 129 Nev. Adv.
Op. 64, 310 P.3d at 558. Pursuant to the Plaintiffs’ argument, almost any alleged violations of the

CC&Rs could arguably be framed as interference with the use and possession of one’s property.
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This is an unreasonable reading of the applicable statute. “If the plain meaning of a statute is clear on|
its face, then [this court] will not go beyond the language of the statute to determine its meaning.”
Rosequist v. Int’l Ass'n of Firefighters, 118 Nev. 444, 448, 49 P.3d 651, 653 (2002).!

The Opposition next contends NRS 38.310 does not pertain to subject matter jurisdiction.
The Opposition asserts NRS 38.310 pertains to justiciability and not jurisdiction. The Opposition
argues “the Nevada Legislature cannot divest the District Court of subject matter jurisdiction.” The
Opposition 27:20-22 (emphasis in original). The Opposition alleges the Supreme Court has erred in
finding a party must exhaust administrative remedies prior to proceeding with an action in the
district court. The Opposition 29:3-5. The Opposition cites City of Henderson v. Kilgore, 122 Nev.
331, 336, 131 P.3d 11, 15, n.10 (2006), to argue the failure to exhaust administrative remedies does
not pertain to subject matter jurisdiction, but pertains to justiciability. The Reply contends NRS
38.310 provides a mandatory statutory administrative remedy which deprives the Court of subject
matter jurisdiction due to the Plaintiffs’ failure to exhaust all administrative measures.

The Court finds the Opposition’s argument on this issue be unpersuasive. Access to the
courts has been limited by the legislature via requirements to exhaust available administrative
remedies. “[W]hether couched in terms of subject-matter jurisdiction or ripeness, a person
generally must exhaust all available administrative remedies before initiating a lawsuit, and failure to
do so renders the controversy nonjusticiable.” Allstate Ins. Co. v. Thorpe, 123 Nev. 565,571, 170
P.3d 989, 993 (2007). There are various types of legal actions which the legislature has placed

conditions upon before a party may seek relief in the district court. Similar to the requirements of

! McKnight has been cited twenty-four times by the Federal District Court for the District of Nevada (“Federal District
Court”) and once in an unpublished decision by the Supreme Court. The Court finds these cases to be persuasive, but
not precedential, authority. In reversing the granting of a motion to dismiss a quiet title action, the Supreme Court stated
McKnight recognized a quiet title claim is exempt from NRS 38.310, but did not expand McKnight’s holding. LN
Mgmt., LLC v. Caban, 64833, 2014 WL 5795500, at *] (Nev. Nov. 5, 2014). The Federal District Court has found
claims for unjust enrichment, bad faith, and wrongful foreclosure fall under the confines of NRS 38.310 and such claims
must be dismissed. The Federal District Court has noted McKnight found quiet title claims are expressly exempt from
NRS 38.310, but has not expanded this exemption beyond causes of action for quiet title. Carrington Morigage
Services, LLC v. Absolute Bus. Sols., LLC, Estrella Homeowners Ass'n, 215CV01862JADPAL, 2016 WL 1465339, at *3
(D. Nev. 2016); U.S. Bank, N.A., v. Woodchase Condominum Homeowners Association & Jason Edington,
215CV01153APGGWE, 2016 WL 1734085, at *2 (D. Nev. 2016); Abet Justice LLC v. First Am. Tr. Servicing Sols.,
LLC, 214CV908JCMGWF, 2016 WL 1170989, at *3 (D. Nev. 2016); U.S. Bank, Nat. Ass'nv. NV Eagles, LLC, 2:15-
CV-00786-RCJ, 2015 WL 4475517, at *3 (D. Nev. 2015).
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NRS 38.310, NRS 613.420, requires the exhaustive of administrative remedies as a prerequisite for
filing employment discrimination claims in district court. Pope v. Motel 6, 121 Nev. 307, 114 P.3d
277 (2005) (“NRS 613.420 requires an employee alleging employment discrimination to exhaust her
administrative remedies by a filing a complaint with NERC before filing a district court action.”).
The Supreme Court has acknowledged “the legislature intended that claims involving employment
discrimination were to be administratively exhausted prior to seeking redress in the district courts.”
Palmer v. State, 106 Nev. 151, 153, 787 P.2d 803, 804 (1990). The Supreme Court has upheld
similar application of administrative remedy requirements in various matters. See NRS 679B.120;
NRS 463.310; NRS 374.640; NRS 278.3195; NRS 41A.071.

|n State, Nevada Dept. of Taxation v. Scotsman Mfg. Co., Inc., 109 Nev. 252,254, 849 P.2d
317, 319 (1993), the Supreme Court addressed whether NRS 374.640(1) and NRS 374.680 required
Scotsman to file a refund claim with the Department of Taxation and Tax Commission prior to filing
a claim in the district court. The Supreme Court found “[a] taxpayer must exhaust its administrative
remedies before seeking judicial relief; failure to do so deprives the district court of subject matter
jurisdiction.” Id., 849 P.2d at 319.

The Supreme Court discussed the exhaustion of administrative remedies requirement in
Benson v. State Eng’r, 131 Nev. Adv. Op. 78, 358 P.3d 221 (2015). In Benson, the district court
granted the State Engineer’s motion to dismiss for failure to exhaust administrative remedies. The
Supreme Court affirmed and found the party was required to “exhaust all available administrative
remedies pertaining to the State Engineer’s decision on a water permit before filing a petition for
judicial review with the district court.” Id,, 358 P.3d at 228. In Mesagate Homeowners' Ass'nv. City
of Fernley, 124 Nev. 1092, 1099, 194 P.3d 1248, 1252 (2008), the Supreme Court again found
exhaustion of administrative remedies was required “before initiating a lawsuit, and failure to do so
renders the controversy nonjusticiable.” The Supreme Court held in Mesagate the plaintiff failed to
exhaust their administrative remedies by not appealing the City’s approval of a building permit to
the Board of Appeals established pursuant to NRS 278.3195, and the matter was nonjusticable as a
result.

1




[—

S O 0 NN B e WM

Similar to the language in NRS 38.310, NRS 41A.071 states if an action for medical
malpractice “is filed in the district court, the district court shall dismiss the action, without prejudice,
if the action is filed without a [medical expert] affidavit.” (emphasis added). Both NRS 38.310 and
NRS 41A.071 contain “shall.” Shall “is mandatory and does not denote judicial discretion.” Washoe
Med. Ctr. v. Second Judicial Dist. Court of State of Nev. ex. re. County of Washoe, 122 Nev. 1298,
1303, 148 P.3d 790 (2006). “The Legislature’s choice of the words ‘shall dismiss’ instead of ‘subject
to dismissal’ indicated that the Legislature intended that the court have no discretion with respect to
dismissal.” Id., 148 P.3d at 790.

The Supreme Court has recently found failure to comply with the affidavit requirement
warrants dismissal even after years of litigation. In Wheble v. Eighth Judicial Dist. Court of State ex
rel. County of Clark, 128 Nev. Adv. Op. 11, 272 P.3d 134, 137 (2012), the plaintiff filed the
complaint in 2006. The plaintiff failed to attach the affidavit to the complaint and filed an errata to
the complaint five days later attaching the expert affidavit. The defendants moved for summary
judgment in 2009 arguing the plaintiff’s failure to attach an expert affidavit to their initial complaint
rendered the entire complaint void. The Supreme Court held a “medical malpractice complaint filed
without the required affidavit is void ab initio.” /d, 272 P.3d at 137. A void ab initio complaint is
“of no force and effect” from the beginning of the action. Washoe Med Ctr, 122 Nev. at 1304, 148
P.3d at 794.

The United States Supreme Court has recognized there is a “long-settled rule of judicial
administration that no one is entitled to judicial relief for supposed or threatened injury until the
prescribed administrative remedy has been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 303
U.S. 41, 50-51, 58 S. Ct. 459, 463 (1938). The “doctrine is applied in a number of different
situations.” McKart v. United States, 395 U.S. 185, 193, 89 S. Ct. 1657, 1662 (1969). The United
States Supreme Court has held “strict adherence to the procedural requirements specified by the
legislature is the best guarantee of evenhanded administration of the law.” MecNeil v. United States,
508 U.S. 106, 113, 113 S.Ct. 1980, 1984 (1993)(citing Mohasco Corp. v. Silver, 447 U.S. 807, 826,
100 S.Ct. 2486, 2497, (1980)).

1
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“Lack of subject matter jurisdiction can be raised at any time during the proceedings and is
not waivable.” Mainor v. Nault, 120 Nev. 750, 761, 101 P.3d 308, 315 (2004). The Supreme Court,
however, has held “a party may, by his conduct, become estopped to raise such a jurisdictional
question.” Gamble v. Silver Peak Mines, 35 Nev. 319, 133 P. 936, 937 (1913). The Opposition
asserts the Defendants have waived the issue of subject matter jurisdiction by litigating this case,
filing in justice court, and by stipulating with the Plaintiffs to bring the dispute before the Court. The
Court notes the Defendants filed the Motion after the entry of the Judgment in this matter and prior
to the hearing on punitive damages. The Defendants did not raise the purported jurisdictional defect
until almost four years after the institution of this action. The Defendants explained during oral
argument the issue of subject matter jurisdiction could be raised at any time. When asked by the
Court whether the trial could bave occurred and the jury was in deliberation whether the Defendants
could seek to dismiss the case for lack of subject matter jurisdiction, the Defendants responded in the
affirmative. February 8, 2016, Hearing Trans. 9:17-24. The Defendant asserted the parties “could
have gone through the entire case, and then if there was an appeal, the Supreme Court could have
actually, on their own, without anyone raising the issue” dismissed the action for lack of subject
matter jurisdiction pursuant to NRS 38.310. February 8, 2016, Hearing Trans. 33:13-18.

The Defendants allege they were not aware of the application and requirements of NRS
38.310 until preparing for the punitive damages hearing. Dec. of H. Stan Johnson 1:6-10 (“I was
doing research on the Opposition to Plaintiffs’ Motion for Punitive Damages. [ read a case which
referenced NRS 38.310. To the best of my knowledge this was when I became aware of NRS
38.310.”). The Court notes it is unclear why NRS 38.310 was discovered in the course of punitive
damages research and not at a prior time. The Defendants referenced NRS 116 at the March 25,
2015, Evidentiary Hearing. The Defendants acknowledged the requirement to arbitrate because the
Real Estate Division “actually have primary jurisdiction” over issues regarding the homeowners
association’s actions regarding reserves. March 25, 2015, Evidentiary Hearing Trans. 537:15-16.
As the Plaintiffs noted at oral argument, the reference to NRS 116 indicates there was an awareness
of possible administrative measures that needed to be exhausted prior to the Court having

jurisdiction. Defendants’ counsel’s assertion his comments were limited to NRS 116 and

-10-
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underfunded reserve damages sought rather than civil actions considered under NRS 38.310, is
unpersuasive. The reasoning of Gamble, however, is not applicable to the instant case.

The Supreme Court in Gamble addressed the jurisdictional argument raised by the
respondents, finding, “[a] party in an appellate court who has treated the judgment as final and asked
that the same be affirmed or reversed will not be heard afterwards, when the decision has gone
against him, to contend that the judgment was not final and the court therefore without jurisdiction to
determine the questions presented on appeal.” Gamble, 35 Nev. at 319, 133 P. at 937 (emphasis

added). The Supreme Court stated,

We see no valid reason why the rule of estoppel to question the finality of the
judgment ought not to apply as well to a respondent who has assumed throughout
the proceedings that the judgment was final. In this case counsel for respondents,
not only did not question the finality of the judgment in brief or oral argument, but
prayed for its affirmance. In the lower court they stipulated that the statement on
motion for a new trial should be regarded as the statement on appeal from the
judgment. They also petitioned for and obtained an order for the issuance of a writ
of assistance as a part of the process to carry out the judgment, assuming, as they
must have done for such purpose, that the judgment was final.

Id. 133 P. at 938. The Supreme Court has further noted defendants who are willing to proceed and
be bound by the jurisdiction of the court and the ultimate resolution of the dispute cannot challenge
jurisdiction after judgment has been entered against them. Boisen v. Boisen, 85 Nev. 122,124, 451
P.2d 363, 364 (1969)(“[H]is assertion of jurisdiction by the counterclaim coupled with his complete
acquiescence in the wife’s claim to jurisdiction at trial estopped him from raising the issue for the
first time on appeal.”). The “judgement being in favor of the [Plaintiffs], the [Defendants], who
invoked the jurisdiction of the court in the first instance, cannot now be heard to question that
jurisdiction.” Grant v. Grant, 38 Nev. 185, 189, 147 P. 451, 452 (1915).

Clearly there is a tension between the freedom to raise jurisdiction at any time and the waiver
or estoppel bars to raise the issue. The Court finds it is constrained to resolve the issue in favor of the
Defendants. The Court finds the reasoning of Gamble or Grant does not extend to this case. The
Defendants sought relief through the court system by filing numerous actions in Justice Court. The
Defendants later stipulated with the Plaintiffs to resolve the disputes between the parties in District

Court. The Opposition 3:18-21. However, the parties did not proceed to trial. It was the action of

-11-
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this Court in issuing case concluding sanctions which resulted in the judgment in favor of the
Plaintiffs. The Court’s actions accelerated the conclusion of these proceedings and the parties did
not proceed to the ultimate resolution of the matter through trial. The Defendants did not wait to
raise the issue of jurisdiction after the conclusion of trial and on appeal such as the parties

did in Gamble. Accordingly, the Court finds the facts of this case do not warrant estoppel as
discussed in Gamble and Grant.

The Court finds the language of NRS 38.310 mandates the Court to dismiss this action.
Under NRS 38.310, “the district court must dismiss any dispute arising from the interpretation,
application, or enforcement of homeowners’ associations covenants, conditions, and restrictions
[ ]if the parties did not first submit the dispute to mediation or arbitration.” Hamm, 124 Nev. at 293,
183 P.3d at 898. Unlike Arrowcreek and McKnight, where the parties challenging the court’s
jurisdiction acted immediately, the Defendants waited to take action until after judgment was
rendered against them. This conduct results in great detriment to the Plaintiffs in this action. Yet, the
Court finds the Supreme Court’s application of mandatory statutory language in Wheble requires the
Court to dismiss this action, despite the great deal of work the parties and Court have dedicated to
this litigation.

The Court finds to act contrary to the mandates of NRS 38.310 would violate the separation
of powers, whereby courts are bound to follow the laws passed by legislative bodies. AsJ ohn
Adams noted in his 7% “Novanglus” letter published in 1774, we are “a government of laws, and not
of men.” “This separation is fundamentally necessary because ‘[w]ere the power of judging joined
with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the
judge would be the legislator: Were it joined to the executive power the judge might behave with all
the violence of an oppressor.”” Berkson v. LePome, 126 Nev. 492, 498-99, 245 P.3d 560, 565
(2010)(citing Galloway v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237, 242 (1967)). The Court cannot
substitute its opinion of what should happen under these facts for the opinion of the people of this
State as expressed by their elected legislators.

//

-12-
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This matter has been the subject of extensive motion practice. The Court finds this result to
be inimical and unjust after the course of the Defendants’ conduct throughout this litigation. The
record speaks for itself regarding the lackadaisical and inappropriate approach the Defendants have
exhibited toward the Nevada Rules of Civil Procedure, the District Court Rules, the Washoe District
Court Rules, and the Court’s orders. The Defendants have done everything possible to make the
proceedings unjust, dilatory, and costly in abject contravention of NRCP 1. The Court is bound to
following the law and its application and interpretation by the Supreme Court. Should this Court
feel it had the authority to decide the issue presented based on what was “fair” or “just” it would
deny the Motion out of hand. The Defendants clearly do not deserve the result they will receive, but
it is the law.

IT IS HEREBY ORDERED the DEFENDANTS’ MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION is GRANTED.

DATED this 9 day of May, 2016. %
=

ELLIOTT A. SATTLER
District Judge

-13-




O O W NN U R W=

NONONNNNNNDN e e e e e e e e e e
0 ~ A W R WLWN = DO VNN LN -

CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this day of May, 2016, I deposited in the
County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

NONE

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _Ci day of May, 2016, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

Jonathan Tew, Esq.
Jarrad Miller, Esq.
Stan Johnson, Esq.

Mark Wray, Esq.

” Sheila Manstield
Administrative Agsistant

-14-




EXHIBIT “6”

EXHIBIT “6”

EXHIBIT “0”

00000000000000000000000000000



Las Vegas, Nevada 89119

255 E. Warm Springs Road, Suite 100
(702) 823-3500 FAX: (702) 823-3400

COHEN | JOHNSON | PARKER | EDWARDS

© 00 ~N o o b~ O w NP

N T N R N N T N T N N N N e e e =
©® N o OB W N B O © 0O N o o~ W N -k O

2540
COHEN|JOHNSON|PARKER|EDWARDS
H. STAN JOHNSON, ESQ.

Nevada Bar No. 00265
sjohnson@cohenjohnson.com

STEVEN B. COHEN

Nevada Bar No.: 2327

255 E. Warm Springs Road, Suite 100

Las Vegas, Nevada 89119

Telephone: (702) 823-3500

Facsimile: (702) 823-3400

Attorneys for MEI-GSR HOLDINGS, LLC.

Grand Sierra Resort Unit Owners Association
Gage Village Commercial Development

IN ASSOCIATION WITH

THE LAW OFFICES OF MARY WRAY
MARK WRAY, ESQ.

Nevada Bar No: 4425

608 Lander Street

Reno, Nevada 89509

Telephone: (775) 348-8877

Facsimilie: (775) 348-8351

Attorneys for MEI-GSR HOLDINGS, LLC.
Grand Sierra Resort Unit Owners Association
Gage Village Commercial Development

FILED
Electronically
CV12-02222

2016-05-11 04:47:56 PN
Jacqueline Bryant
Clerk of the Court

Transaction # 5511358

IN THE SECOND JUDICIAL DISTRICTCOURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

ALBERT THOMAS, et. al.

Plaintiff(s),
V.

MEI-GSR HOLDINGS, LLC., a Nevada
Limited Liability Company, AM-GSR
Holdings, LLC., a Nevada Limited Liability
Company, GRAND SIERRA RESORT UNIT
OWNERS’ ASSOCIATION, a Nevada
Nonprofit Corporation, GAGE VILLAGE
COMMERCIAL DEVELOPMENT, LLC., a
Nevada Limited Liability Company and DOES
I-X inclusive,

Defendant(s).

Case No.: CV-12-02222
Dept. No.: 10

NOTICE OF ENTRY OF ORDER

Page 1 of 3




Las Vegas, Nevada 89119

255 E. Warm Springs Road, Suite 100
(702) 823-3500 FAX: (702) 823-3400

COHEN | JOHNSON | PARKER | EDWARDS

© 00 ~N o o b~ O w NP

N T N R N N T N T N N N N e e e =
©® N o OB W N B O © 0O N o o~ W N -k O

PLEASE TAKE NOTICE that an Order on the Defendants’ Motion to Dismiss for Lack

of Subject Matter Jurisdiction was entered on May 9, 2016, a copy of which is attached as

Exhibit

social s

1.

AFFIRMATION PURSUANT TO NRS §239B.030
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Attorneys for MEI-GSR HOLDINGS, LLC.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of
COHEN|JOHNSON|PARKER|EDWARDS, and that on this date | caused to be served a true and
correct copy of the foregoing was served on all the parties to this action by the method(s)
indicated below:

X__ by using the Court’s CM/ECF Electronic Notification System addressed to:
JONATHAN TEW, ESQ. for CAYENNE TRUST et al
JARRAD MILLER, ESQ. for CAYENNE TRUST et al
G. ROBERTSON, ESQ. for CAYENNE TRUST et al
MARK WRAY, ESQ. for GRAND SIERRA RESORT UNIT-OWNER'S ASSOCIATION et al
H. JOHNSON, ESQ. for GRAND SIERRA RESORT UNIT-OWNER'S ASSOCIATION et al

DATED the 11" day of May, 2016.

/s/ Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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2016-05-09 03:47:25
Jacqueline Bryant
Clerk of the Court

Transaction # 55065

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* ¥ 3k
ALBERT THOMAS, individually, et al,
Plaintiffs, CaseNo:  CVI12-02222
VS. Dept. No: 10

MEI-GSR HOLDINGS, LLC, a Nevada Limited
Liability Company, et al,

Defendants.

ORDER

Presently before the Court is DEFENDANTS” MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION (“the Motion™) filed by the Defendants MEI-GSR
HOLDINGS, LLC, A NEVADA LIMITED LIABILITY COMPANY, ET AL. (“the Defendants”™)
on December 1, 2015. Plaintiffs ALBERT THOMAS, ET AL., (“the Plaintiffs™) filed an
OPPOSITION TO MOTION TO DISMISS (“the Opposition”) on December 21, 2015. The
Defendants filed a REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION (“the Reply”) on December 29, 2015. The Court
heard argument on the Motion on February 8, 2016, and March 2, 2016. This written ORDER
follows.

The COMPLAINT (“Complaint™) in this matter was filed on August 27, 2012. The
Complaint alleged twelve causes of action: I) Petition for Appointment of a Receiver as to

Defendant Grand Sierra Resort Unit-Owner’s Association; 2) Intentional and/or Negligent

B1
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Misrepresentation as to Defendant MEI-GSR; 3) Breach of Contract as to Defendant MEI-GSR; 4)
Quasi-Contract/Equitable Contract/Detrimental Reliance as to Defendant MEI-GSR; 5) Breach of
the Implied Covenant of Good Faith and Fair Dealing as to Defendant MEI-GSR; 6) Consumer
Fraud/Nevada Deceptive Trade Practices Act Violations as to Defendant MEI-GSR; 7) Declaratory
Relief as to Defendant MEI-GSR; 8) Conversion as to Defendant MEI-GSR; 9) Demand for an
Accounting as to Defendant MEI-GSR and Defendant Grand Sierra Unit Owners Association; 10)
Specific Performance Pursuant to NRS 116.122, Unconscionable Agreement; 11) Unjust
Enrichment/Quantum Meruit against Defendant Gage Village Development; and 12) Tortious
Interference with Contract and/or Prospective Business Advantage against Defendants MEI-GSR
and Gage Development. The Plaintiffs were individuals or other entities who had purchased
condominiums in the Grand Sierra Resort (“the GSR”). The Plaintiffs filed the FIRST AMENDED
COMPLAINT (“the First Amended Complaint”) on September 10, 2012. The First Amended
Complaint alleged the same causes of action as the Complaint.

The Defendants filed an ANSWER AND COUNTER CLAIM (“the Answer”) on November
21,2012. The Answer denied the twelve causes of action, asserted eleven Affirmative Defenses,
and alleged three Counterclaims. The Counterclaims were: 1) Breach of Contract: 2) Declaratory
Relief: and 3) Injunctive Relief. The Plaintiffs filed a SECOND AMENDED COMPLAINT (“the
Second Amended Complaint™) on March 26, 2013. The Defendants filed an ANSWER TO
SECOND AMENDED COMPLAINT AND COUNTER CLAIM (“the Second Answer”) on May
23,2013.

These proceedings have been the subject of numerous allegations of discovery abuses by the
Defendants. The Court denied a request for case concluding sanctions in its ORDER REGARDING
ORIGINAL MOTION FOR CASE CONCLUDING SANCTIONS filed December 18, 2013 (“the
December Order”). The Court found case concluding sanctions were not appropriate; however, the
Court felt some sanctions were warranted based on the Defendants’ repeated discovery violations.
The Court struck all of the Defendants’ Counterclaims in the December Order and required the
Defendants to pay for the costs of the Plaintiffs’ representation in litigating the issue of case

concluding sanctions.




O 0 N AN s W N

[\)[\)[\)[\)[\)[\)[\)[\)[\)—Ai—-t—an—-n—-mh—.—av—nn—a
OO\]O\UIAUJNP—‘O\OOO\IO\UIAUJN'—‘O

The Plaintiffs’ renewed their motion for case concluding sanctions on January 27, 2014. The
Court conducted a two day hearing regarding a renewed motion for case concluding sanctions. The
Court entered an ORDER GRANTING PLAINTIFFS’ MOTION FOR CASE-TERMINATING
SANCTIONS on October 3, 2014 (“the October Order”). The Defendants” Answer was stricken in
the October Order. A Default was entered against the Defendants on November 26, 2014. The
Court conducted a “prove-up” hearing regarding the issue of damages from March 23 to March 25,
2015. The Court entered the FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
on October 9, 2015 (“the Judgment™). The Court set a hearing on punitive damages for December
10, 2015. The hearing was vacated due to the filing of the Motion.

The Motion contends the Court lacks subject matter jurisdiction over this entire dispute. The
Motion alleges the Plaintiffs have failed to abide by procedures codified in NRS 38.310. NRS
38.310 provides:

1. No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or

(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property,

may be commenced in any court in this State unless the action has been submitted
to mediation or, if the parties agree, has been referred to a program pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns
real estate within a planned community subject to the provisions of chapter 116 of
NRS or real estate within a condominium hotel subject to the provisions of chapter
116B of NRS, all administrative procedures specified in any covenants, conditions
or restrictions applicable to the property or in any bylaws, rules and regulations of
an association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.

(emphasis added). The Motion avers the Plaintiffs’ claims pertain to the “interpretation, application
or enforcement of any covenant, conditions or restrictions” of the governing documents to the GSR
condominiums. The governing documents in this matter are the Seventh Amendment to

Condominium Declaration of Covenants, Conditions, Restrictions and Reservations of Easements
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for Hotel Condominiums at Grand Sierra Resort (“the CC&Rs”), The Grand Sierra Resort Unit
Maintenance Agreement (“the UMA”), the Grand Sierra Resort Purchase and Sale Agreement (“the
PA”), and the Unit Rental Agreements (“the URA”). The Motion asserts the failure to comply with
the provisions of NRS 38.310 requires all action taken in this matter should be vacated and the case
dismissed.

The Motion asserts the creation, operation, and management of the Grand Sierra Resort Unit
Rental Association (“GSRURA”) is expressly provided for within the CC&R’s. The fees imposed
on the condominium owners, including those within the UMA, are controlled by the CC&Rs. The
Motion argues the Second Amend Complaint alleged violations of the CC&R’s and UMA, thus
requiring their interpretation and requiring the application of NRS 38.310.

The Opposition avers NRS 38.310 is not applicable to the instant case because the
Defendants are third-parties outside the scope of NRS 38.310’s protections. The Opposition relies
on Hamm v. Arrowcreek Homeowners’ Ass’n, 124 Nev. 290, 183 P.3d 895 (2008), to support their
contention the Defendants are not acting as agents of the GSRURA. In Hamm, the Supreme Court
of the State of Nevada (“the Supreme Court”) addressed whether NRS 38.310 applied to collection
agencies. The Supreme Court determined the collection agency at issue was in an agency
relationship with the HOA because it was hired by the HOA to collect the assessments from the
homeowner. “An agency relationship results when one person possesses the contractual right to
control another's manner of performing the duties for which he or she was hired.” Id. at 299, 183
P.3d at 902. The Supreme Court determined “an agency relationship existed here because
Arrowcreek HOA hired [the collection agency] to collect the Hamms’ alleged assessments and
possessed the contractual right to direct” the collection agency to act on the HOA’s behalf. Id., 183
P.3d at 902. The Supreme Court concluded NRS 38.310 was applicable to those claims arising from
actions performed as the HOA’s agent. The Opposition asserts the Supreme Court therefore held
NRS 38.310 only applies to the HOA or agents of the HOA.

The Opposition argues MEI-GSR, Gage, and AM-GSR are not agents of GSRURA, thus
NRS 38.310 is not applicable to the defendants in this action. The Opposition therefore asserts the

dismissal of this case in not warranted. The Opposition argues the evidence presented in this case
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fails to demonstrate the GSRURA pays MEI-GSR to operate the rental program. The Opposition
asserts MEI-GSR never acted to effectuate the purposes of GSRURA, only to effectuate the goals of
MEI-GSR, Gage, and AM-GSR. The Opposition contends the actions of the Defendants were only
to benefit themselves and “wholly abandoned the interests and purposes of the [GSRURA]” by never
putting the money collected for various fees and assessments into GSRURA reserves and by acting
with the intent to eliminate the GSRURA. The Opposition 20:16-17. The Opposition asserts the
absence of an agency relationship between the Defendants and GSRURA renders NRS 38.310
inapplicable. The Opposition argues, should the Court find an agency relationship, NRS 38.310 is
still inapplicable because the Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth, Eleventh, and
Twelfth causes of action are not asserted against GSRURA. The Opposition alleges the first cause
of action for the appointment of a receiver is not subject to NRS 38.310 because an arbitrator cannot
appoint a receiver.

The Reply argues the Defendants are all within the provisions of NRS 38.300 to NRS 38.360.
The Reply contends GSRURA is the homeowner’s association for the Grand Sierra hotel-
condominium units and is covered by NRS 38.310. Both Gage and AM-GSR are successor
Declarants pursuant to the CC&Rs. The liability of both Gage and AM-GSR to the Plaintiffs would
be as Declarants under the CC&Rs relating to the operation and management of the units. The
Reply asserts all issues in the Second Amended Complaint implicate the interpretation and
application of the governing documents, requiring the Plaintiffs to comply with NRS 38.310.

The Opposition also relies on McKnight Family, LLP v. Adept Mgmt. Serv., 129 Nev. Adv.
Op. 64, 310 P.3d 555 (2013), to argue NRS 38.310 1s inapplicable to claims regarding the right to

possess and use property. In McKnight, the Supreme Court found:

An action is exempt from the NRS 38.310 requirements if the action relates to an
individual's right to possess and use his or her property. In Hamm, this court
determined that a lien on a property does not present an immediate danger of
irreparable harm nor is it related to an individual's title to property for NRS 38.310
purposes because a lien exists separate from the property, and the right to use and
dispose of the property remains with the owner until the lien is enforced at
foreclosure proceedings.
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Id, 310 P.3d at 558. The Opposition asserts all causes of action in this case relate to the Plaintiffs’
right to use and possess their property. The Opposition argues the evidence establishes the
Defendants deliberately interfered with the Plaintiffs’ rights to use and possess their property by
renting the condominiums without permission and taking steps to force the Plaintiffs to sell or Jose
their units. The Opposition relies on the Court’s finding MEI-GSR wrongfully committed numerous
acts of dominion and control over the property of the Plaintiffs in “derogation, exclusion or defiance
of the title and/or rights of the individual unit owners.” The Judgment 18:15-21. Within the
Opposition, and during oral argument, the Plaintiffs argue all their claims pertain to and stem from
the title the Plaintiffs hold in the condominium units.

The Reply argues the Plaintiffs’ claims do not relate to the title of property. The Reply
contends the McKnight Court stated claims “relating to title” are exempt from NRS 38.310, not
claims regarding the right to possess and use property. The McKnight Court addressed wrongful
foreclosure, quiet title, and slander of title. The Supreme Court found only the quite title claim was
exempt from NRS 38.300(3) because it required the district court to determine who holds superior
title to a land parcel. The Reply contends the Plaintiffs’ claims exist separate from the title to land
and are civil actions per NRS 38.300.

The Court finds none of the claims in the Second Amended Complaint would impact the
owners’ title to the units; therefore the Court will not deny the Motion on this ground. The Court
finds the claims raised by the Plaintiffs require interpretation and application of the governing
documents. The Plaintiffs’ causes of action relate to matters provided for in the governing
documents. McKnight limited its analysis to a claim for quiet title. The causes of action in this
matter do not concern claims of superior title. To determine whether there was interference with the
use of the Plaintiffs’ ability to use their condominiums necessarily requires interpretation of the
CC&Rs. To apply McKnight’s “possession and use” language as the Plaintiffs request would be a
broader application than the Supreme Court has permitted in McKnight. McKnight, 129 Nev. Adv.
Op. 64, 310 P.3d at 558. Pursuant to the Plaintiffs’ argument, almost any alleged violations of the

CC&Rs could arguably be framed as interference with the use and possession of one’s property.
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This is an unreasonable reading of the applicable statute. “If the plain meaning of a statute is clear on|
its face, then [this court] will not go beyond the language of the statute to determine its meaning.”
Rosequist v. Int’l Ass'n of Firefighters, 118 Nev. 444, 448, 49 P.3d 651, 653 (2002).!

The Opposition next contends NRS 38.310 does not pertain to subject matter jurisdiction.
The Opposition asserts NRS 38.310 pertains to justiciability and not jurisdiction. The Opposition
argues “the Nevada Legislature cannot divest the District Court of subject matter jurisdiction.” The
Opposition 27:20-22 (emphasis in original). The Opposition alleges the Supreme Court has erred in
finding a party must exhaust administrative remedies prior to proceeding with an action in the
district court. The Opposition 29:3-5. The Opposition cites City of Henderson v. Kilgore, 122 Nev.
331, 336, 131 P.3d 11, 15, n.10 (2006), to argue the failure to exhaust administrative remedies does
not pertain to subject matter jurisdiction, but pertains to justiciability. The Reply contends NRS
38.310 provides a mandatory statutory administrative remedy which deprives the Court of subject
matter jurisdiction due to the Plaintiffs’ failure to exhaust all administrative measures.

The Court finds the Opposition’s argument on this issue be unpersuasive. Access to the
courts has been limited by the legislature via requirements to exhaust available administrative
remedies. “[W]hether couched in terms of subject-matter jurisdiction or ripeness, a person
generally must exhaust all available administrative remedies before initiating a lawsuit, and failure to
do so renders the controversy nonjusticiable.” Allstate Ins. Co. v. Thorpe, 123 Nev. 565,571, 170
P.3d 989, 993 (2007). There are various types of legal actions which the legislature has placed

conditions upon before a party may seek relief in the district court. Similar to the requirements of

! McKnight has been cited twenty-four times by the Federal District Court for the District of Nevada (“Federal District
Court”) and once in an unpublished decision by the Supreme Court. The Court finds these cases to be persuasive, but
not precedential, authority. In reversing the granting of a motion to dismiss a quiet title action, the Supreme Court stated
McKnight recognized a quiet title claim is exempt from NRS 38.310, but did not expand McKnight’s holding. LN
Mgmt., LLC v. Caban, 64833, 2014 WL 5795500, at *] (Nev. Nov. 5, 2014). The Federal District Court has found
claims for unjust enrichment, bad faith, and wrongful foreclosure fall under the confines of NRS 38.310 and such claims
must be dismissed. The Federal District Court has noted McKnight found quiet title claims are expressly exempt from
NRS 38.310, but has not expanded this exemption beyond causes of action for quiet title. Carrington Morigage
Services, LLC v. Absolute Bus. Sols., LLC, Estrella Homeowners Ass'n, 215CV01862JADPAL, 2016 WL 1465339, at *3
(D. Nev. 2016); U.S. Bank, N.A., v. Woodchase Condominum Homeowners Association & Jason Edington,
215CV01153APGGWE, 2016 WL 1734085, at *2 (D. Nev. 2016); Abet Justice LLC v. First Am. Tr. Servicing Sols.,
LLC, 214CV908JCMGWF, 2016 WL 1170989, at *3 (D. Nev. 2016); U.S. Bank, Nat. Ass'nv. NV Eagles, LLC, 2:15-
CV-00786-RCJ, 2015 WL 4475517, at *3 (D. Nev. 2015).
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NRS 38.310, NRS 613.420, requires the exhaustive of administrative remedies as a prerequisite for
filing employment discrimination claims in district court. Pope v. Motel 6, 121 Nev. 307, 114 P.3d
277 (2005) (“NRS 613.420 requires an employee alleging employment discrimination to exhaust her
administrative remedies by a filing a complaint with NERC before filing a district court action.”).
The Supreme Court has acknowledged “the legislature intended that claims involving employment
discrimination were to be administratively exhausted prior to seeking redress in the district courts.”
Palmer v. State, 106 Nev. 151, 153, 787 P.2d 803, 804 (1990). The Supreme Court has upheld
similar application of administrative remedy requirements in various matters. See NRS 679B.120;
NRS 463.310; NRS 374.640; NRS 278.3195; NRS 41A.071.

|n State, Nevada Dept. of Taxation v. Scotsman Mfg. Co., Inc., 109 Nev. 252,254, 849 P.2d
317, 319 (1993), the Supreme Court addressed whether NRS 374.640(1) and NRS 374.680 required
Scotsman to file a refund claim with the Department of Taxation and Tax Commission prior to filing
a claim in the district court. The Supreme Court found “[a] taxpayer must exhaust its administrative
remedies before seeking judicial relief; failure to do so deprives the district court of subject matter
jurisdiction.” Id., 849 P.2d at 319.

The Supreme Court discussed the exhaustion of administrative remedies requirement in
Benson v. State Eng’r, 131 Nev. Adv. Op. 78, 358 P.3d 221 (2015). In Benson, the district court
granted the State Engineer’s motion to dismiss for failure to exhaust administrative remedies. The
Supreme Court affirmed and found the party was required to “exhaust all available administrative
remedies pertaining to the State Engineer’s decision on a water permit before filing a petition for
judicial review with the district court.” Id,, 358 P.3d at 228. In Mesagate Homeowners' Ass'nv. City
of Fernley, 124 Nev. 1092, 1099, 194 P.3d 1248, 1252 (2008), the Supreme Court again found
exhaustion of administrative remedies was required “before initiating a lawsuit, and failure to do so
renders the controversy nonjusticiable.” The Supreme Court held in Mesagate the plaintiff failed to
exhaust their administrative remedies by not appealing the City’s approval of a building permit to
the Board of Appeals established pursuant to NRS 278.3195, and the matter was nonjusticable as a
result.

1
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Similar to the language in NRS 38.310, NRS 41A.071 states if an action for medical
malpractice “is filed in the district court, the district court shall dismiss the action, without prejudice,
if the action is filed without a [medical expert] affidavit.” (emphasis added). Both NRS 38.310 and
NRS 41A.071 contain “shall.” Shall “is mandatory and does not denote judicial discretion.” Washoe
Med. Ctr. v. Second Judicial Dist. Court of State of Nev. ex. re. County of Washoe, 122 Nev. 1298,
1303, 148 P.3d 790 (2006). “The Legislature’s choice of the words ‘shall dismiss’ instead of ‘subject
to dismissal’ indicated that the Legislature intended that the court have no discretion with respect to
dismissal.” Id., 148 P.3d at 790.

The Supreme Court has recently found failure to comply with the affidavit requirement
warrants dismissal even after years of litigation. In Wheble v. Eighth Judicial Dist. Court of State ex
rel. County of Clark, 128 Nev. Adv. Op. 11, 272 P.3d 134, 137 (2012), the plaintiff filed the
complaint in 2006. The plaintiff failed to attach the affidavit to the complaint and filed an errata to
the complaint five days later attaching the expert affidavit. The defendants moved for summary
judgment in 2009 arguing the plaintiff’s failure to attach an expert affidavit to their initial complaint
rendered the entire complaint void. The Supreme Court held a “medical malpractice complaint filed
without the required affidavit is void ab initio.” /d, 272 P.3d at 137. A void ab initio complaint is
“of no force and effect” from the beginning of the action. Washoe Med Ctr, 122 Nev. at 1304, 148
P.3d at 794.

The United States Supreme Court has recognized there is a “long-settled rule of judicial
administration that no one is entitled to judicial relief for supposed or threatened injury until the
prescribed administrative remedy has been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 303
U.S. 41, 50-51, 58 S. Ct. 459, 463 (1938). The “doctrine is applied in a number of different
situations.” McKart v. United States, 395 U.S. 185, 193, 89 S. Ct. 1657, 1662 (1969). The United
States Supreme Court has held “strict adherence to the procedural requirements specified by the
legislature is the best guarantee of evenhanded administration of the law.” MecNeil v. United States,
508 U.S. 106, 113, 113 S.Ct. 1980, 1984 (1993)(citing Mohasco Corp. v. Silver, 447 U.S. 807, 826,
100 S.Ct. 2486, 2497, (1980)).

1
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“Lack of subject matter jurisdiction can be raised at any time during the proceedings and is
not waivable.” Mainor v. Nault, 120 Nev. 750, 761, 101 P.3d 308, 315 (2004). The Supreme Court,
however, has held “a party may, by his conduct, become estopped to raise such a jurisdictional
question.” Gamble v. Silver Peak Mines, 35 Nev. 319, 133 P. 936, 937 (1913). The Opposition
asserts the Defendants have waived the issue of subject matter jurisdiction by litigating this case,
filing in justice court, and by stipulating with the Plaintiffs to bring the dispute before the Court. The
Court notes the Defendants filed the Motion after the entry of the Judgment in this matter and prior
to the hearing on punitive damages. The Defendants did not raise the purported jurisdictional defect
until almost four years after the institution of this action. The Defendants explained during oral
argument the issue of subject matter jurisdiction could be raised at any time. When asked by the
Court whether the trial could bave occurred and the jury was in deliberation whether the Defendants
could seek to dismiss the case for lack of subject matter jurisdiction, the Defendants responded in the
affirmative. February 8, 2016, Hearing Trans. 9:17-24. The Defendant asserted the parties “could
have gone through the entire case, and then if there was an appeal, the Supreme Court could have
actually, on their own, without anyone raising the issue” dismissed the action for lack of subject
matter jurisdiction pursuant to NRS 38.310. February 8, 2016, Hearing Trans. 33:13-18.

The Defendants allege they were not aware of the application and requirements of NRS
38.310 until preparing for the punitive damages hearing. Dec. of H. Stan Johnson 1:6-10 (“I was
doing research on the Opposition to Plaintiffs’ Motion for Punitive Damages. [ read a case which
referenced NRS 38.310. To the best of my knowledge this was when I became aware of NRS
38.310.”). The Court notes it is unclear why NRS 38.310 was discovered in the course of punitive
damages research and not at a prior time. The Defendants referenced NRS 116 at the March 25,
2015, Evidentiary Hearing. The Defendants acknowledged the requirement to arbitrate because the
Real Estate Division “actually have primary jurisdiction” over issues regarding the homeowners
association’s actions regarding reserves. March 25, 2015, Evidentiary Hearing Trans. 537:15-16.
As the Plaintiffs noted at oral argument, the reference to NRS 116 indicates there was an awareness
of possible administrative measures that needed to be exhausted prior to the Court having

jurisdiction. Defendants’ counsel’s assertion his comments were limited to NRS 116 and

-10-
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underfunded reserve damages sought rather than civil actions considered under NRS 38.310, is
unpersuasive. The reasoning of Gamble, however, is not applicable to the instant case.

The Supreme Court in Gamble addressed the jurisdictional argument raised by the
respondents, finding, “[a] party in an appellate court who has treated the judgment as final and asked
that the same be affirmed or reversed will not be heard afterwards, when the decision has gone
against him, to contend that the judgment was not final and the court therefore without jurisdiction to
determine the questions presented on appeal.” Gamble, 35 Nev. at 319, 133 P. at 937 (emphasis

added). The Supreme Court stated,

We see no valid reason why the rule of estoppel to question the finality of the
judgment ought not to apply as well to a respondent who has assumed throughout
the proceedings that the judgment was final. In this case counsel for respondents,
not only did not question the finality of the judgment in brief or oral argument, but
prayed for its affirmance. In the lower court they stipulated that the statement on
motion for a new trial should be regarded as the statement on appeal from the
judgment. They also petitioned for and obtained an order for the issuance of a writ
of assistance as a part of the process to carry out the judgment, assuming, as they
must have done for such purpose, that the judgment was final.

Id. 133 P. at 938. The Supreme Court has further noted defendants who are willing to proceed and
be bound by the jurisdiction of the court and the ultimate resolution of the dispute cannot challenge
jurisdiction after judgment has been entered against them. Boisen v. Boisen, 85 Nev. 122,124, 451
P.2d 363, 364 (1969)(“[H]is assertion of jurisdiction by the counterclaim coupled with his complete
acquiescence in the wife’s claim to jurisdiction at trial estopped him from raising the issue for the
first time on appeal.”). The “judgement being in favor of the [Plaintiffs], the [Defendants], who
invoked the jurisdiction of the court in the first instance, cannot now be heard to question that
jurisdiction.” Grant v. Grant, 38 Nev. 185, 189, 147 P. 451, 452 (1915).

Clearly there is a tension between the freedom to raise jurisdiction at any time and the waiver
or estoppel bars to raise the issue. The Court finds it is constrained to resolve the issue in favor of the
Defendants. The Court finds the reasoning of Gamble or Grant does not extend to this case. The
Defendants sought relief through the court system by filing numerous actions in Justice Court. The
Defendants later stipulated with the Plaintiffs to resolve the disputes between the parties in District

Court. The Opposition 3:18-21. However, the parties did not proceed to trial. It was the action of

-11-
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this Court in issuing case concluding sanctions which resulted in the judgment in favor of the
Plaintiffs. The Court’s actions accelerated the conclusion of these proceedings and the parties did
not proceed to the ultimate resolution of the matter through trial. The Defendants did not wait to
raise the issue of jurisdiction after the conclusion of trial and on appeal such as the parties

did in Gamble. Accordingly, the Court finds the facts of this case do not warrant estoppel as
discussed in Gamble and Grant.

The Court finds the language of NRS 38.310 mandates the Court to dismiss this action.
Under NRS 38.310, “the district court must dismiss any dispute arising from the interpretation,
application, or enforcement of homeowners’ associations covenants, conditions, and restrictions
[ ]if the parties did not first submit the dispute to mediation or arbitration.” Hamm, 124 Nev. at 293,
183 P.3d at 898. Unlike Arrowcreek and McKnight, where the parties challenging the court’s
jurisdiction acted immediately, the Defendants waited to take action until after judgment was
rendered against them. This conduct results in great detriment to the Plaintiffs in this action. Yet, the
Court finds the Supreme Court’s application of mandatory statutory language in Wheble requires the
Court to dismiss this action, despite the great deal of work the parties and Court have dedicated to
this litigation.

The Court finds to act contrary to the mandates of NRS 38.310 would violate the separation
of powers, whereby courts are bound to follow the laws passed by legislative bodies. AsJ ohn
Adams noted in his 7% “Novanglus” letter published in 1774, we are “a government of laws, and not
of men.” “This separation is fundamentally necessary because ‘[w]ere the power of judging joined
with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the
judge would be the legislator: Were it joined to the executive power the judge might behave with all
the violence of an oppressor.”” Berkson v. LePome, 126 Nev. 492, 498-99, 245 P.3d 560, 565
(2010)(citing Galloway v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237, 242 (1967)). The Court cannot
substitute its opinion of what should happen under these facts for the opinion of the people of this
State as expressed by their elected legislators.

//

-12-
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This matter has been the subject of extensive motion practice. The Court finds this result to
be inimical and unjust after the course of the Defendants’ conduct throughout this litigation. The
record speaks for itself regarding the lackadaisical and inappropriate approach the Defendants have
exhibited toward the Nevada Rules of Civil Procedure, the District Court Rules, the Washoe District
Court Rules, and the Court’s orders. The Defendants have done everything possible to make the
proceedings unjust, dilatory, and costly in abject contravention of NRCP 1. The Court is bound to
following the law and its application and interpretation by the Supreme Court. Should this Court
feel it had the authority to decide the issue presented based on what was “fair” or “just” it would
deny the Motion out of hand. The Defendants clearly do not deserve the result they will receive, but
it is the law.

IT IS HEREBY ORDERED the DEFENDANTS’ MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION is GRANTED.

DATED this 9 day of May, 2016. %
=

ELLIOTT A. SATTLER
District Judge

-13-
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this day of May, 2016, I deposited in the
County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

NONE

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _Ci day of May, 2016, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

Jonathan Tew, Esq.
Jarrad Miller, Esq.
Stan Johnson, Esq.

Mark Wray, Esq.

” Sheila Manstield
Administrative Agsistant

-14-




EXHIBIT *“5”

EXHIBIT *5”

EXHIBIT *5”

00000000000000000000000000000



O 0 N N kR W N

NN RN RN NN N e e e e e e e e e
0 - O W DR W N = S Y NN W N - O

FILED
Electronically
CV12-02222

2016-05-09 03:47:25
Jacqueline Bryant
Clerk of the Court

Transaction # 55065

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* ¥ 3k
ALBERT THOMAS, individually, et al,
Plaintiffs, CaseNo:  CVI12-02222
VS. Dept. No: 10

MEI-GSR HOLDINGS, LLC, a Nevada Limited
Liability Company, et al,

Defendants.

ORDER

Presently before the Court is DEFENDANTS” MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION (“the Motion™) filed by the Defendants MEI-GSR
HOLDINGS, LLC, A NEVADA LIMITED LIABILITY COMPANY, ET AL. (“the Defendants”™)
on December 1, 2015. Plaintiffs ALBERT THOMAS, ET AL., (“the Plaintiffs™) filed an
OPPOSITION TO MOTION TO DISMISS (“the Opposition”) on December 21, 2015. The
Defendants filed a REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS FOR
LACK OF SUBJECT MATTER JURISDICTION (“the Reply”) on December 29, 2015. The Court
heard argument on the Motion on February 8, 2016, and March 2, 2016. This written ORDER
follows.

The COMPLAINT (“Complaint™) in this matter was filed on August 27, 2012. The
Complaint alleged twelve causes of action: I) Petition for Appointment of a Receiver as to

Defendant Grand Sierra Resort Unit-Owner’s Association; 2) Intentional and/or Negligent

B1
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Misrepresentation as to Defendant MEI-GSR; 3) Breach of Contract as to Defendant MEI-GSR; 4)
Quasi-Contract/Equitable Contract/Detrimental Reliance as to Defendant MEI-GSR; 5) Breach of
the Implied Covenant of Good Faith and Fair Dealing as to Defendant MEI-GSR; 6) Consumer
Fraud/Nevada Deceptive Trade Practices Act Violations as to Defendant MEI-GSR; 7) Declaratory
Relief as to Defendant MEI-GSR; 8) Conversion as to Defendant MEI-GSR; 9) Demand for an
Accounting as to Defendant MEI-GSR and Defendant Grand Sierra Unit Owners Association; 10)
Specific Performance Pursuant to NRS 116.122, Unconscionable Agreement; 11) Unjust
Enrichment/Quantum Meruit against Defendant Gage Village Development; and 12) Tortious
Interference with Contract and/or Prospective Business Advantage against Defendants MEI-GSR
and Gage Development. The Plaintiffs were individuals or other entities who had purchased
condominiums in the Grand Sierra Resort (“the GSR”). The Plaintiffs filed the FIRST AMENDED
COMPLAINT (“the First Amended Complaint”) on September 10, 2012. The First Amended
Complaint alleged the same causes of action as the Complaint.

The Defendants filed an ANSWER AND COUNTER CLAIM (“the Answer”) on November
21,2012. The Answer denied the twelve causes of action, asserted eleven Affirmative Defenses,
and alleged three Counterclaims. The Counterclaims were: 1) Breach of Contract: 2) Declaratory
Relief: and 3) Injunctive Relief. The Plaintiffs filed a SECOND AMENDED COMPLAINT (“the
Second Amended Complaint™) on March 26, 2013. The Defendants filed an ANSWER TO
SECOND AMENDED COMPLAINT AND COUNTER CLAIM (“the Second Answer”) on May
23,2013.

These proceedings have been the subject of numerous allegations of discovery abuses by the
Defendants. The Court denied a request for case concluding sanctions in its ORDER REGARDING
ORIGINAL MOTION FOR CASE CONCLUDING SANCTIONS filed December 18, 2013 (“the
December Order”). The Court found case concluding sanctions were not appropriate; however, the
Court felt some sanctions were warranted based on the Defendants’ repeated discovery violations.
The Court struck all of the Defendants’ Counterclaims in the December Order and required the
Defendants to pay for the costs of the Plaintiffs’ representation in litigating the issue of case

concluding sanctions.
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The Plaintiffs’ renewed their motion for case concluding sanctions on January 27, 2014. The
Court conducted a two day hearing regarding a renewed motion for case concluding sanctions. The
Court entered an ORDER GRANTING PLAINTIFFS’ MOTION FOR CASE-TERMINATING
SANCTIONS on October 3, 2014 (“the October Order”). The Defendants” Answer was stricken in
the October Order. A Default was entered against the Defendants on November 26, 2014. The
Court conducted a “prove-up” hearing regarding the issue of damages from March 23 to March 25,
2015. The Court entered the FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
on October 9, 2015 (“the Judgment™). The Court set a hearing on punitive damages for December
10, 2015. The hearing was vacated due to the filing of the Motion.

The Motion contends the Court lacks subject matter jurisdiction over this entire dispute. The
Motion alleges the Plaintiffs have failed to abide by procedures codified in NRS 38.310. NRS
38.310 provides:

1. No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or

(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property,

may be commenced in any court in this State unless the action has been submitted
to mediation or, if the parties agree, has been referred to a program pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns
real estate within a planned community subject to the provisions of chapter 116 of
NRS or real estate within a condominium hotel subject to the provisions of chapter
116B of NRS, all administrative procedures specified in any covenants, conditions
or restrictions applicable to the property or in any bylaws, rules and regulations of
an association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.

(emphasis added). The Motion avers the Plaintiffs’ claims pertain to the “interpretation, application
or enforcement of any covenant, conditions or restrictions” of the governing documents to the GSR
condominiums. The governing documents in this matter are the Seventh Amendment to

Condominium Declaration of Covenants, Conditions, Restrictions and Reservations of Easements
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for Hotel Condominiums at Grand Sierra Resort (“the CC&Rs”), The Grand Sierra Resort Unit
Maintenance Agreement (“the UMA”), the Grand Sierra Resort Purchase and Sale Agreement (“the
PA”), and the Unit Rental Agreements (“the URA”). The Motion asserts the failure to comply with
the provisions of NRS 38.310 requires all action taken in this matter should be vacated and the case
dismissed.

The Motion asserts the creation, operation, and management of the Grand Sierra Resort Unit
Rental Association (“GSRURA”) is expressly provided for within the CC&R’s. The fees imposed
on the condominium owners, including those within the UMA, are controlled by the CC&Rs. The
Motion argues the Second Amend Complaint alleged violations of the CC&R’s and UMA, thus
requiring their interpretation and requiring the application of NRS 38.310.

The Opposition avers NRS 38.310 is not applicable to the instant case because the
Defendants are third-parties outside the scope of NRS 38.310’s protections. The Opposition relies
on Hamm v. Arrowcreek Homeowners’ Ass’n, 124 Nev. 290, 183 P.3d 895 (2008), to support their
contention the Defendants are not acting as agents of the GSRURA. In Hamm, the Supreme Court
of the State of Nevada (“the Supreme Court”) addressed whether NRS 38.310 applied to collection
agencies. The Supreme Court determined the collection agency at issue was in an agency
relationship with the HOA because it was hired by the HOA to collect the assessments from the
homeowner. “An agency relationship results when one person possesses the contractual right to
control another's manner of performing the duties for which he or she was hired.” Id. at 299, 183
P.3d at 902. The Supreme Court determined “an agency relationship existed here because
Arrowcreek HOA hired [the collection agency] to collect the Hamms’ alleged assessments and
possessed the contractual right to direct” the collection agency to act on the HOA’s behalf. Id., 183
P.3d at 902. The Supreme Court concluded NRS 38.310 was applicable to those claims arising from
actions performed as the HOA’s agent. The Opposition asserts the Supreme Court therefore held
NRS 38.310 only applies to the HOA or agents of the HOA.

The Opposition argues MEI-GSR, Gage, and AM-GSR are not agents of GSRURA, thus
NRS 38.310 is not applicable to the defendants in this action. The Opposition therefore asserts the

dismissal of this case in not warranted. The Opposition argues the evidence presented in this case
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fails to demonstrate the GSRURA pays MEI-GSR to operate the rental program. The Opposition
asserts MEI-GSR never acted to effectuate the purposes of GSRURA, only to effectuate the goals of
MEI-GSR, Gage, and AM-GSR. The Opposition contends the actions of the Defendants were only
to benefit themselves and “wholly abandoned the interests and purposes of the [GSRURA]” by never
putting the money collected for various fees and assessments into GSRURA reserves and by acting
with the intent to eliminate the GSRURA. The Opposition 20:16-17. The Opposition asserts the
absence of an agency relationship between the Defendants and GSRURA renders NRS 38.310
inapplicable. The Opposition argues, should the Court find an agency relationship, NRS 38.310 is
still inapplicable because the Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth, Eleventh, and
Twelfth causes of action are not asserted against GSRURA. The Opposition alleges the first cause
of action for the appointment of a receiver is not subject to NRS 38.310 because an arbitrator cannot
appoint a receiver.

The Reply argues the Defendants are all within the provisions of NRS 38.300 to NRS 38.360.
The Reply contends GSRURA is the homeowner’s association for the Grand Sierra hotel-
condominium units and is covered by NRS 38.310. Both Gage and AM-GSR are successor
Declarants pursuant to the CC&Rs. The liability of both Gage and AM-GSR to the Plaintiffs would
be as Declarants under the CC&Rs relating to the operation and management of the units. The
Reply asserts all issues in the Second Amended Complaint implicate the interpretation and
application of the governing documents, requiring the Plaintiffs to comply with NRS 38.310.

The Opposition also relies on McKnight Family, LLP v. Adept Mgmt. Serv., 129 Nev. Adv.
Op. 64, 310 P.3d 555 (2013), to argue NRS 38.310 1s inapplicable to claims regarding the right to

possess and use property. In McKnight, the Supreme Court found:

An action is exempt from the NRS 38.310 requirements if the action relates to an
individual's right to possess and use his or her property. In Hamm, this court
determined that a lien on a property does not present an immediate danger of
irreparable harm nor is it related to an individual's title to property for NRS 38.310
purposes because a lien exists separate from the property, and the right to use and
dispose of the property remains with the owner until the lien is enforced at
foreclosure proceedings.
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Id, 310 P.3d at 558. The Opposition asserts all causes of action in this case relate to the Plaintiffs’
right to use and possess their property. The Opposition argues the evidence establishes the
Defendants deliberately interfered with the Plaintiffs’ rights to use and possess their property by
renting the condominiums without permission and taking steps to force the Plaintiffs to sell or Jose
their units. The Opposition relies on the Court’s finding MEI-GSR wrongfully committed numerous
acts of dominion and control over the property of the Plaintiffs in “derogation, exclusion or defiance
of the title and/or rights of the individual unit owners.” The Judgment 18:15-21. Within the
Opposition, and during oral argument, the Plaintiffs argue all their claims pertain to and stem from
the title the Plaintiffs hold in the condominium units.

The Reply argues the Plaintiffs’ claims do not relate to the title of property. The Reply
contends the McKnight Court stated claims “relating to title” are exempt from NRS 38.310, not
claims regarding the right to possess and use property. The McKnight Court addressed wrongful
foreclosure, quiet title, and slander of title. The Supreme Court found only the quite title claim was
exempt from NRS 38.300(3) because it required the district court to determine who holds superior
title to a land parcel. The Reply contends the Plaintiffs’ claims exist separate from the title to land
and are civil actions per NRS 38.300.

The Court finds none of the claims in the Second Amended Complaint would impact the
owners’ title to the units; therefore the Court will not deny the Motion on this ground. The Court
finds the claims raised by the Plaintiffs require interpretation and application of the governing
documents. The Plaintiffs’ causes of action relate to matters provided for in the governing
documents. McKnight limited its analysis to a claim for quiet title. The causes of action in this
matter do not concern claims of superior title. To determine whether there was interference with the
use of the Plaintiffs’ ability to use their condominiums necessarily requires interpretation of the
CC&Rs. To apply McKnight’s “possession and use” language as the Plaintiffs request would be a
broader application than the Supreme Court has permitted in McKnight. McKnight, 129 Nev. Adv.
Op. 64, 310 P.3d at 558. Pursuant to the Plaintiffs’ argument, almost any alleged violations of the

CC&Rs could arguably be framed as interference with the use and possession of one’s property.
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This is an unreasonable reading of the applicable statute. “If the plain meaning of a statute is clear on|
its face, then [this court] will not go beyond the language of the statute to determine its meaning.”
Rosequist v. Int’l Ass'n of Firefighters, 118 Nev. 444, 448, 49 P.3d 651, 653 (2002).!

The Opposition next contends NRS 38.310 does not pertain to subject matter jurisdiction.
The Opposition asserts NRS 38.310 pertains to justiciability and not jurisdiction. The Opposition
argues “the Nevada Legislature cannot divest the District Court of subject matter jurisdiction.” The
Opposition 27:20-22 (emphasis in original). The Opposition alleges the Supreme Court has erred in
finding a party must exhaust administrative remedies prior to proceeding with an action in the
district court. The Opposition 29:3-5. The Opposition cites City of Henderson v. Kilgore, 122 Nev.
331, 336, 131 P.3d 11, 15, n.10 (2006), to argue the failure to exhaust administrative remedies does
not pertain to subject matter jurisdiction, but pertains to justiciability. The Reply contends NRS
38.310 provides a mandatory statutory administrative remedy which deprives the Court of subject
matter jurisdiction due to the Plaintiffs’ failure to exhaust all administrative measures.

The Court finds the Opposition’s argument on this issue be unpersuasive. Access to the
courts has been limited by the legislature via requirements to exhaust available administrative
remedies. “[W]hether couched in terms of subject-matter jurisdiction or ripeness, a person
generally must exhaust all available administrative remedies before initiating a lawsuit, and failure to
do so renders the controversy nonjusticiable.” Allstate Ins. Co. v. Thorpe, 123 Nev. 565,571, 170
P.3d 989, 993 (2007). There are various types of legal actions which the legislature has placed

conditions upon before a party may seek relief in the district court. Similar to the requirements of

! McKnight has been cited twenty-four times by the Federal District Court for the District of Nevada (“Federal District
Court”) and once in an unpublished decision by the Supreme Court. The Court finds these cases to be persuasive, but
not precedential, authority. In reversing the granting of a motion to dismiss a quiet title action, the Supreme Court stated
McKnight recognized a quiet title claim is exempt from NRS 38.310, but did not expand McKnight’s holding. LN
Mgmt., LLC v. Caban, 64833, 2014 WL 5795500, at *] (Nev. Nov. 5, 2014). The Federal District Court has found
claims for unjust enrichment, bad faith, and wrongful foreclosure fall under the confines of NRS 38.310 and such claims
must be dismissed. The Federal District Court has noted McKnight found quiet title claims are expressly exempt from
NRS 38.310, but has not expanded this exemption beyond causes of action for quiet title. Carrington Morigage
Services, LLC v. Absolute Bus. Sols., LLC, Estrella Homeowners Ass'n, 215CV01862JADPAL, 2016 WL 1465339, at *3
(D. Nev. 2016); U.S. Bank, N.A., v. Woodchase Condominum Homeowners Association & Jason Edington,
215CV01153APGGWE, 2016 WL 1734085, at *2 (D. Nev. 2016); Abet Justice LLC v. First Am. Tr. Servicing Sols.,
LLC, 214CV908JCMGWF, 2016 WL 1170989, at *3 (D. Nev. 2016); U.S. Bank, Nat. Ass'nv. NV Eagles, LLC, 2:15-
CV-00786-RCJ, 2015 WL 4475517, at *3 (D. Nev. 2015).
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NRS 38.310, NRS 613.420, requires the exhaustive of administrative remedies as a prerequisite for
filing employment discrimination claims in district court. Pope v. Motel 6, 121 Nev. 307, 114 P.3d
277 (2005) (“NRS 613.420 requires an employee alleging employment discrimination to exhaust her
administrative remedies by a filing a complaint with NERC before filing a district court action.”).
The Supreme Court has acknowledged “the legislature intended that claims involving employment
discrimination were to be administratively exhausted prior to seeking redress in the district courts.”
Palmer v. State, 106 Nev. 151, 153, 787 P.2d 803, 804 (1990). The Supreme Court has upheld
similar application of administrative remedy requirements in various matters. See NRS 679B.120;
NRS 463.310; NRS 374.640; NRS 278.3195; NRS 41A.071.

|n State, Nevada Dept. of Taxation v. Scotsman Mfg. Co., Inc., 109 Nev. 252,254, 849 P.2d
317, 319 (1993), the Supreme Court addressed whether NRS 374.640(1) and NRS 374.680 required
Scotsman to file a refund claim with the Department of Taxation and Tax Commission prior to filing
a claim in the district court. The Supreme Court found “[a] taxpayer must exhaust its administrative
remedies before seeking judicial relief; failure to do so deprives the district court of subject matter
jurisdiction.” Id., 849 P.2d at 319.

The Supreme Court discussed the exhaustion of administrative remedies requirement in
Benson v. State Eng’r, 131 Nev. Adv. Op. 78, 358 P.3d 221 (2015). In Benson, the district court
granted the State Engineer’s motion to dismiss for failure to exhaust administrative remedies. The
Supreme Court affirmed and found the party was required to “exhaust all available administrative
remedies pertaining to the State Engineer’s decision on a water permit before filing a petition for
judicial review with the district court.” Id,, 358 P.3d at 228. In Mesagate Homeowners' Ass'nv. City
of Fernley, 124 Nev. 1092, 1099, 194 P.3d 1248, 1252 (2008), the Supreme Court again found
exhaustion of administrative remedies was required “before initiating a lawsuit, and failure to do so
renders the controversy nonjusticiable.” The Supreme Court held in Mesagate the plaintiff failed to
exhaust their administrative remedies by not appealing the City’s approval of a building permit to
the Board of Appeals established pursuant to NRS 278.3195, and the matter was nonjusticable as a
result.

1
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Similar to the language in NRS 38.310, NRS 41A.071 states if an action for medical
malpractice “is filed in the district court, the district court shall dismiss the action, without prejudice,
if the action is filed without a [medical expert] affidavit.” (emphasis added). Both NRS 38.310 and
NRS 41A.071 contain “shall.” Shall “is mandatory and does not denote judicial discretion.” Washoe
Med. Ctr. v. Second Judicial Dist. Court of State of Nev. ex. re. County of Washoe, 122 Nev. 1298,
1303, 148 P.3d 790 (2006). “The Legislature’s choice of the words ‘shall dismiss’ instead of ‘subject
to dismissal’ indicated that the Legislature intended that the court have no discretion with respect to
dismissal.” Id., 148 P.3d at 790.

The Supreme Court has recently found failure to comply with the affidavit requirement
warrants dismissal even after years of litigation. In Wheble v. Eighth Judicial Dist. Court of State ex
rel. County of Clark, 128 Nev. Adv. Op. 11, 272 P.3d 134, 137 (2012), the plaintiff filed the
complaint in 2006. The plaintiff failed to attach the affidavit to the complaint and filed an errata to
the complaint five days later attaching the expert affidavit. The defendants moved for summary
judgment in 2009 arguing the plaintiff’s failure to attach an expert affidavit to their initial complaint
rendered the entire complaint void. The Supreme Court held a “medical malpractice complaint filed
without the required affidavit is void ab initio.” /d, 272 P.3d at 137. A void ab initio complaint is
“of no force and effect” from the beginning of the action. Washoe Med Ctr, 122 Nev. at 1304, 148
P.3d at 794.

The United States Supreme Court has recognized there is a “long-settled rule of judicial
administration that no one is entitled to judicial relief for supposed or threatened injury until the
prescribed administrative remedy has been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 303
U.S. 41, 50-51, 58 S. Ct. 459, 463 (1938). The “doctrine is applied in a number of different
situations.” McKart v. United States, 395 U.S. 185, 193, 89 S. Ct. 1657, 1662 (1969). The United
States Supreme Court has held “strict adherence to the procedural requirements specified by the
legislature is the best guarantee of evenhanded administration of the law.” MecNeil v. United States,
508 U.S. 106, 113, 113 S.Ct. 1980, 1984 (1993)(citing Mohasco Corp. v. Silver, 447 U.S. 807, 826,
100 S.Ct. 2486, 2497, (1980)).

1
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“Lack of subject matter jurisdiction can be raised at any time during the proceedings and is
not waivable.” Mainor v. Nault, 120 Nev. 750, 761, 101 P.3d 308, 315 (2004). The Supreme Court,
however, has held “a party may, by his conduct, become estopped to raise such a jurisdictional
question.” Gamble v. Silver Peak Mines, 35 Nev. 319, 133 P. 936, 937 (1913). The Opposition
asserts the Defendants have waived the issue of subject matter jurisdiction by litigating this case,
filing in justice court, and by stipulating with the Plaintiffs to bring the dispute before the Court. The
Court notes the Defendants filed the Motion after the entry of the Judgment in this matter and prior
to the hearing on punitive damages. The Defendants did not raise the purported jurisdictional defect
until almost four years after the institution of this action. The Defendants explained during oral
argument the issue of subject matter jurisdiction could be raised at any time. When asked by the
Court whether the trial could bave occurred and the jury was in deliberation whether the Defendants
could seek to dismiss the case for lack of subject matter jurisdiction, the Defendants responded in the
affirmative. February 8, 2016, Hearing Trans. 9:17-24. The Defendant asserted the parties “could
have gone through the entire case, and then if there was an appeal, the Supreme Court could have
actually, on their own, without anyone raising the issue” dismissed the action for lack of subject
matter jurisdiction pursuant to NRS 38.310. February 8, 2016, Hearing Trans. 33:13-18.

The Defendants allege they were not aware of the application and requirements of NRS
38.310 until preparing for the punitive damages hearing. Dec. of H. Stan Johnson 1:6-10 (“I was
doing research on the Opposition to Plaintiffs’ Motion for Punitive Damages. [ read a case which
referenced NRS 38.310. To the best of my knowledge this was when I became aware of NRS
38.310.”). The Court notes it is unclear why NRS 38.310 was discovered in the course of punitive
damages research and not at a prior time. The Defendants referenced NRS 116 at the March 25,
2015, Evidentiary Hearing. The Defendants acknowledged the requirement to arbitrate because the
Real Estate Division “actually have primary jurisdiction” over issues regarding the homeowners
association’s actions regarding reserves. March 25, 2015, Evidentiary Hearing Trans. 537:15-16.
As the Plaintiffs noted at oral argument, the reference to NRS 116 indicates there was an awareness
of possible administrative measures that needed to be exhausted prior to the Court having

jurisdiction. Defendants’ counsel’s assertion his comments were limited to NRS 116 and

-10-
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underfunded reserve damages sought rather than civil actions considered under NRS 38.310, is
unpersuasive. The reasoning of Gamble, however, is not applicable to the instant case.

The Supreme Court in Gamble addressed the jurisdictional argument raised by the
respondents, finding, “[a] party in an appellate court who has treated the judgment as final and asked
that the same be affirmed or reversed will not be heard afterwards, when the decision has gone
against him, to contend that the judgment was not final and the court therefore without jurisdiction to
determine the questions presented on appeal.” Gamble, 35 Nev. at 319, 133 P. at 937 (emphasis

added). The Supreme Court stated,

We see no valid reason why the rule of estoppel to question the finality of the
judgment ought not to apply as well to a respondent who has assumed throughout
the proceedings that the judgment was final. In this case counsel for respondents,
not only did not question the finality of the judgment in brief or oral argument, but
prayed for its affirmance. In the lower court they stipulated that the statement on
motion for a new trial should be regarded as the statement on appeal from the
judgment. They also petitioned for and obtained an order for the issuance of a writ
of assistance as a part of the process to carry out the judgment, assuming, as they
must have done for such purpose, that the judgment was final.

Id. 133 P. at 938. The Supreme Court has further noted defendants who are willing to proceed and
be bound by the jurisdiction of the court and the ultimate resolution of the dispute cannot challenge
jurisdiction after judgment has been entered against them. Boisen v. Boisen, 85 Nev. 122,124, 451
P.2d 363, 364 (1969)(“[H]is assertion of jurisdiction by the counterclaim coupled with his complete
acquiescence in the wife’s claim to jurisdiction at trial estopped him from raising the issue for the
first time on appeal.”). The “judgement being in favor of the [Plaintiffs], the [Defendants], who
invoked the jurisdiction of the court in the first instance, cannot now be heard to question that
jurisdiction.” Grant v. Grant, 38 Nev. 185, 189, 147 P. 451, 452 (1915).

Clearly there is a tension between the freedom to raise jurisdiction at any time and the waiver
or estoppel bars to raise the issue. The Court finds it is constrained to resolve the issue in favor of the
Defendants. The Court finds the reasoning of Gamble or Grant does not extend to this case. The
Defendants sought relief through the court system by filing numerous actions in Justice Court. The
Defendants later stipulated with the Plaintiffs to resolve the disputes between the parties in District

Court. The Opposition 3:18-21. However, the parties did not proceed to trial. It was the action of

-11-
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this Court in issuing case concluding sanctions which resulted in the judgment in favor of the
Plaintiffs. The Court’s actions accelerated the conclusion of these proceedings and the parties did
not proceed to the ultimate resolution of the matter through trial. The Defendants did not wait to
raise the issue of jurisdiction after the conclusion of trial and on appeal such as the parties

did in Gamble. Accordingly, the Court finds the facts of this case do not warrant estoppel as
discussed in Gamble and Grant.

The Court finds the language of NRS 38.310 mandates the Court to dismiss this action.
Under NRS 38.310, “the district court must dismiss any dispute arising from the interpretation,
application, or enforcement of homeowners’ associations covenants, conditions, and restrictions
[ ]if the parties did not first submit the dispute to mediation or arbitration.” Hamm, 124 Nev. at 293,
183 P.3d at 898. Unlike Arrowcreek and McKnight, where the parties challenging the court’s
jurisdiction acted immediately, the Defendants waited to take action until after judgment was
rendered against them. This conduct results in great detriment to the Plaintiffs in this action. Yet, the
Court finds the Supreme Court’s application of mandatory statutory language in Wheble requires the
Court to dismiss this action, despite the great deal of work the parties and Court have dedicated to
this litigation.

The Court finds to act contrary to the mandates of NRS 38.310 would violate the separation
of powers, whereby courts are bound to follow the laws passed by legislative bodies. AsJ ohn
Adams noted in his 7% “Novanglus” letter published in 1774, we are “a government of laws, and not
of men.” “This separation is fundamentally necessary because ‘[w]ere the power of judging joined
with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the
judge would be the legislator: Were it joined to the executive power the judge might behave with all
the violence of an oppressor.”” Berkson v. LePome, 126 Nev. 492, 498-99, 245 P.3d 560, 565
(2010)(citing Galloway v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237, 242 (1967)). The Court cannot
substitute its opinion of what should happen under these facts for the opinion of the people of this
State as expressed by their elected legislators.

//
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This matter has been the subject of extensive motion practice. The Court finds this result to
be inimical and unjust after the course of the Defendants’ conduct throughout this litigation. The
record speaks for itself regarding the lackadaisical and inappropriate approach the Defendants have
exhibited toward the Nevada Rules of Civil Procedure, the District Court Rules, the Washoe District
Court Rules, and the Court’s orders. The Defendants have done everything possible to make the
proceedings unjust, dilatory, and costly in abject contravention of NRCP 1. The Court is bound to
following the law and its application and interpretation by the Supreme Court. Should this Court
feel it had the authority to decide the issue presented based on what was “fair” or “just” it would
deny the Motion out of hand. The Defendants clearly do not deserve the result they will receive, but
it is the law.

IT IS HEREBY ORDERED the DEFENDANTS’ MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION is GRANTED.

DATED this 9 day of May, 2016. %
=

ELLIOTT A. SATTLER
District Judge

-13-
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this day of May, 2016, I deposited in the
County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

NONE

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _Ci day of May, 2016, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

Jonathan Tew, Esq.
Jarrad Miller, Esq.
Stan Johnson, Esq.

Mark Wray, Esq.

” Sheila Manstield
Administrative Agsistant
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FILED
Electronically
2014-10-03 02:02:11 H
Cathy Hill
Acting Clerk of the Co
Transaction # 463659

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* %
ALBERT THOMAS, individually, et al,
Plaintiffs, Case No: CV12-02222
VS. Dept. No: 10

MEI-GSR Holdings, LLC, a Nevada Limited
Liability Company, et al,

Defendants.
/

ORDER GRANTING PLAINTIFFS’ MOTION FOR CASE-TERMINATING SANCTIONS

ALBERT THOMAS et al. (“the Plaintiffs”) filed the PLAINTIFFS” MOTION FOR CASE-
TERMINATING SANCTIONS (“the Motion™) on January 27, 2014. MEI-GSR Holdings, LLC
(“the Defendants™) filed the DEFENDANTS’ OPPOSITION TO THE PLAINTIFFS® MOTION
FOR CASE-TERMINATING SANCTIONS (“the Opposition”) on February 25, 2014." The
Plaintiffs filed the REPLY IN SUPPORT OF MOTION FOR CASE- TERMINATING

SANCTIONS (“the Reply””) on March 10, 2014. The Plaintiffs submitted the matter for decision on

! Pursuant to a stipulation of the parties, the Court entered the ORDER EXTENDING BRIEFING
SCHEDULE on February 13, 2014. That order required the Defendants to file their opposition by
the close of business February 24, 2014. This is yet one more example of the Defendants flaunting
or disregarding rules of practice in this case. The Court has also had to hold counsel in contempt on
two occasions: (1) continuous untimely filing on May 14, 2014; and (2) being one-half hour late to
the hearing on August 1, 2014.

irt
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March 11, 2014. The Court held hearings on the Motion on August 1, 2014, and August 11, 2014,

The Plaintiffs previously filed a Motion for Case Concluding Sanctions on September 24,
2013. The Court held a three-day hearing October 21, 2013 to October 23, 2013 (“October 2013
hearing”). The Court struck the Defendants’ counterclaims and ordered that the Defendants pay all
attorney fees and costs associated with the three-day hearing. The Motion renews the Plaintiffs’
request for case terminating sanctions and asks the Court to strike the Defendants’ Answer. The
Motion asserts that the Defendants’ discovery conduct pripr to October of 2013 was willful and did
severely prejudice the Plaintiffs. The Motion argues that during the October 2013 hearing neither
the Court nor the Plaintiffs had a complete understanding of the Defendants’ discovery misconduct.
The Motion argues that since October of 2013, the Defendants have continued to violate discovery
orders and delay discovery.

The Opposition contends that the Defendants have engaged in no conduct warranting the
imposition of case concluding sanctions. The Opposition argues the allegations made by the
Plaintiffs pre-date the October 2013 hearing. The Opposition argues that no evidence has been lost
or fabricated, and that the Defendants have not willfully obstructed the discovery process. The
Defendants submit that they have cooperated with the Plaintiffs’ effort to locate 224,000 e-mails that
contain a word that might relate to the case even though the Defendants believe the vast majority of
those e-mails to be irrelevant. The Opposition further argues that the Defendants have cooperated
with the Plaintiffs’ desire to run a “VB Script” on the Defendants’ computer system that may have
violated third-party copyrights but which ultimately located no additional e-mails. The Opposition
argues that the e-mail production has been expedited but has taken time due to the volume of e-

mails. The Opposition contends that the e-mail privilege log that the Defendants submitted
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complied with case law of the Ninth Circuit and that they were not required to comply with the
Discovery Commissioner’s recommendation until the Court adopted the order. 2

The Nevada Rules of Civil Procedure provide that a party who fails to comply with an order
can be sanctioned for that failure. NRCP 37(b). Sanctions against a party are graduated in severity
and can include: designation of facts to be taken as established; refusal to allow the disobedient party
to support or oppose designated claims or defenses; prohibition of the offending party from
introducing designated matters in evidence; an order striking out pleadings or parts thereof or
dismissing the action; or rendering a judgment by default against the disobedient party. NRCP
37(b)(2). A disobedient party can also be required to pay the reasonable expenses, including
attorney fees caused by the failure. NRCP 37(b)(2)(E).

Discovery sanctions are properly analyzed under Young v Johnny Ribeiro Bldg., Inc., 106

Nev. 88, 787 P.2d 777 (1990). Young requires “every order of dismissal with prejudice as a
discovery sanction be supported by an express, careful and preferably written explanation of the
court’s analysis of the pertinent factors.” Young, 106 Nev. at 93, 787 P.2d at 780. The Young
factors are as follows: (1) the degree of willfulness of the offending party; (2) the extent to which the
non-offending party would be prejudiced by a lesser sanction; (3) the severity of the sanction of
dismissal relative to the severity of the discovery abuse; (4) whether any evidence has been
irreparably lost; (5) the feasibility and fairness of less severe sanctions; (6) the policy favoring
adjudication on the merits; (7) whether sanctions unfairly operate to penalize a party for the

misconduct of his or her attorney; and (8) the need to deter parties and future litigants from similar

2 The Court adopted the Discovery Commissioner’s recommendation regarding the privilege log on
March 13, 2014. The Court noted that the current discovery situation is a product of the Defendants’
discovery failures. The Court further stated that any lack of time to prepare an adequate privilege
log was a result of the Defendants’ inaction and lack of participation in the discovery process.




O o0 3 O W»m B~ W N -

NNNNNNNNN»—t»—t»—t»—t»—t»—t»—tb—ab—ab—a
OO\)O\UI-&-U)N'—‘O\OOO\)O\UI-BWN'—‘O

abuses. 1d. In discovery abuse situations where possible case-concluding sanctions are warranted,

the trial judge has discretion in deciding which factors are to be considered. Bahena v. Goodyear

Tire & Rubber Co., 126 Nev. Adv. Op. 57, 245 P.3d 1182 (2010). The Young factor list is not

exhaustive and the Court is not required to find that all factors are present prior to making a finding.
“Fundamental notions of fairness and due process require that discovery sanctions be justand . . .

relate to the specific conduct at issue.” GNLV Corp v. Service Control Corp, 111 Nev. 866, 870,

900 P.2d 323, 325 (1995).

The Court analyzed the Young factors at the October 2013 hearing and found: (1) the
Defendants failed to comply with discovery orders and failed to meet the extended production
deadlines; (2) the discovery failures were not willful; (3) lesser sanctions could be imposed, and such
sanctions would not unduly cause the Plaintiffs prejudice; (4) the severity of the discovery failures
did not warrant ending the case in favor of the Plaintiffs; (5) no evidence was presented that
evidence had been irreparably lost; (6) any misconduct of the attorneys did not unfairly operate to
penalize the Defendants; (