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Third Party Bank of America N A Darren T. Brenner

EVENTS & ORDERS OF THE COURT

06/20/2016 Motion For Reconsideration  (3:00 AM) (Judicial Officer Adair, Valerie) 
Bank of America, N.A.'s Motion for Reconsideration

Minutes
06/20/2016 3:00 AM

- COURT ORDERED, Motion for Reconsideration DENIED, as 
the amount of the super priority portion was in dispute at the 
time the tender was made, and Bank of America made its 
tender conditional. CLERK'S NOTE: A copy of this Minute 
Order was placed in the attorney folder of: Huong Lam, Esq., 
Darren Brenner, Esq., and Diana Cline, Esq. -se6/21/16

Return to Register of Actions
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Attorneys for SFR Inwstments Pool I, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ALESSI & KOENIG, LLC, a Nevada limited 
	

Case No. A-13-68450 I -C liability company, 

Dept. No. XXI 

2 

3 

4 

5 

8 

9 

10 

11 

12 
Plaintiff, 

VS. 14 
AR...VIAND° A. CAMAS, an individual; BANK 
OF AMERICA, N.A., SUCCESSOR BY 
MERGER TO BAC HOME LOANS 
SERVICING, LP FKA COUNTRYWIDE 
HOME LOANS SERVICING, LP, unknown 

thy, DOES INDIVIDUALS 16-X, inclusive, 
and ROE CORPORATIONS XI-XXX, 

elusive, 

Defendants. 

ORDER DENYING BANK OF AMERICA, 
N.A.'S MOTION FOR SUMMARY 
JUDGMENT AND GRANTING SFR 
INVESTMENTS POOL I, LEE'S MOTION 
FOR SUMMARY JUDGMENT 

15 

16 

17 

18 

20 

This matter came before the Court on Bank of America, NA., Successor by Merger to 

BAC Home Loans Servicing, LP Ike Countrywide Home Loans Servicing, LP's ("BANK') 

Motion for Summary Judgment ("BANA MS.1"), med on October 30, 2015, and SFR Investments 
Pool 1, LLC's ("SFR") Motion for Summary Judgment ("SFR MSJ"), flied on November 2, 2015. 

Alessi & Koenig, LLC ("Alessi") and Sutter Creek Homeowners Association ("Association") filed 
a Joinder to the SFR MSJ on November 20, 2015. SFR filed an Opposition to the BANA MSJ on 
November 20, 2015, to which Alessi and the Association filed a Joinder on November 21, 2015. 

22 

23 

24 

25 

26 

27 

28 

1 
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2 

9 

BANA filed its Opposition to the SFR MSJ on December 17, 2015, to which SFR filed its Reply 

on January 27, 2016. BANA filed its Reply to the SFR Opposition and Alessi and the 

Association's Joinder on January 2, 2016. This Court beard arguments on the BANA MSJ, the 

SFR MSj, and Alessi and Association's Joinder on February 3, 2016 at 9:30 aall, Ariel E. Stern, 

Esq, appeared on behalf of BANA. Jacqueline A. Gilbert, Esq. appeared on behalf of SFR. 

Chantel M. Schimming, Esq. appeared on behalf of Alessi and the Association. 

Having reviewed and considered the full briefing and arguments of counsel, for the reasons 

stated on the record, and good cause appearing, this Court makes the following findings of fact 

and conclusions of law. 

4 

5 

6 

7 

1NGS OF FACTI 

1. 	In 1991, Nevada adopted the Uniform Common Interest Ownership Act as NRS 

116. 

0 

E-0R-4 
wzz 
ztOZ4n" 

• 6 t2 
-1 

10 

12 

13 

14 

15 

16 

7 

2, 	On July 15, 1998, the Association recorded its Declaration of Covenants, 

riditions Sz, Restrictions and Reservation of Easements ("CC&Rs"). Pursuant to .NRS 

.3116, the re,;.'oMaiion of the CC&Rs constituted record notice and perfection of the 

Association's lien. 

3. On November 3, 2010, a Grant, Bargain and Sale Deed was recorded in the 

Official Records of the Clark County Recorder as Instrument No. 201011030002713 

transferring real property located at 3617 Diamond Spur Avenue, North Las Vegas, Nevada 

89032; Parcel No. 139-08-410-014 (the "Property") to Armando A. Caries. 

4. On November 3,2010, a Deed of Trust in favor of W.J. Bradley Mortgage 

Capital Corp. was recorded in the Official Records of the Clark County Recorder as Instrument 

No. 201011030002714 ("First Deed of Trust"). 

5. On January 26, 2012, an Assignment was recorded in the Official Records of the 

Clark County Recorder as Instrument No. 201201260003419 transferring the First Deed of 
Trust to BANA. 

22 

23 

24 

25 

26 

27 
FR filed an Errata to its Reply on January 27, 2016. 

s i 2  Any finding of fact that should be a conclusion of law is deemed a conclusion of law, 
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412  

6, 	On February 23, 2012, Alessi, on behalf of the Association, recorded a Notice of 

Delinquent Assessment (Lien) in the Official Records of the Clark County Recorder as 

Instrument No. 20 / 202230001691, 

	

4 	7, 	On May 8, 2012, Alessi, on behalf of the Association, recorded a Notice of 

Default and Election to Sell Under Homeowners Association Lien in the Official Records of the 

Clark County Recorder as Instrument No, 201205080002884 ("NOD"). Pursuant to the NOD, 

the amount due as of April 4, 2012 was $2,290.00. 

8, 	Alessi, on behalf of the Association, mailed the NOD to BANA, 

9. 	On June 5, 2012, BANA, through its counsel Miles Bauer Bergstrom & Winters 

W j ("mils Bauer"), sent a letter Alessi, as the Association's agent, in response to the NOD, which 

abed the following language: 

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA's 
first deed of trust, specifically the nine months of assessments for common 
expenses incurred before the date of your notice of delinquent assessment dated 
April 4, 2012, For purposes of calculating the nine-month period, the trigger date 
is the date the HOA sought to enforce its lien. It is unclear, based upon the 
information known to date, what amount the nine months' of common 
assessments pre-dating the NOD actually are. That amount, whatever it is, is the 
amount BANA should be required to rightfully pay to fully discharge its 
obligations to the HOA per NRS 116.3102 and my client hereby offers to pay that 
sum upon presentation of adequate proof of the same by the HOA, 

18 

	

19 	10. 	On June 15, 2012, Alessi, as agent for the Association, sent a letter to Miles 

	

20 	Bauer, BANA's (..-ounsel stating that the foreclosure process would continue unless $2,930.00 
2 was paid. Alessi also sent Miles Bauer a ledger setting forth the unpaid assessments to date. 

	

22 
	

On June 28 012, Miles Bauer sent Alessi a check for $720.00. representing 9 

	

23 	months' worth of delinquent assessments, and a letter containing the following language :  

24 

25 11 

26 

27 11 

28 " 

Our client has authorized us to make payment to you in the amount of $720,00 to satisfy 
its obligations to the HOA as a holder of the first deed of trust against the property. 
Thus, enclosed you will find a cashier's cheek made out to Alessi & Koenig, LLC in the 
sum of $720,00, which represents the maximum 9 months worth of delinquent 
assessments recoverable by an HOA. This is a non-neaotiable amount and any 
endorsement of said cashier's check on your part, whether express or implied, will be 
strictly construed as an unconditional acceptance on your part of the facts stated herein 

12 If 

13 11 

14 11 

15 

16 

F 	7 

- 3 - 
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Z 

and express agreement that BANA's financial obligations towards the HOA in regards to 
2 
	the real property located at 3617 Diamond Spur Avenue have now been "paid in full", 

12. On or around July 16, 2012, Alessi rejected and returned the check for $720,00 to 

4 	es Bauer. 

13. After check was rejected on or around July 16, 2012, DANA did nothing 

her to protect its interest in the Property. 

	

7 	14, 	On January 22, 2013, Alessi, on behalf of the Association, recorded a Notice o f 

Trustee's Sale in the Official Records of the Clark County Recorder as Instrument No, 

9 201301220003107 ("NOS"), Pursuant to the NOS, the Property was to be sold on February 20, 

10 2013 at 2:00 p.m. at 9500 W. Flamingo Rd,, Suite #205, Las Vegas, Nevada 89147 (Alessi & 

	

11 	Koenig, LLC Office Building, 2 4  Floor). 

	

12 	15, 	Alessi, on behalf of the Association, mailed the NOS to DANA. 

	

13 	16. 	On February 20, 2013, SFR was the highest bidder at the Association's public 

	

14 	non-judicial foreclosure auction and purchased the Property for $2l,000.00 ("Association 

	

15 	Foreclosure Sale"). 

	

16 	17. 	On February 26, 2013, a Trustee's Deed Upon Sale was recorded in the Offici  

17 Records of the Clark County Recorder as instrument No. 201302260003889 ("Foreclosure 

	

18 	Deed"). The Foreclosure Deed contains the following recitals: 

19 

20 

21 

22 

23 

24 

	

25 	18, 	No release of the super-priority lien or lis pendens was recorded by BANA 

	

26 	against the Property prior to the Association Foreclosure Sale, 

	

7 
	

19. 	As such, SFR was not aware of BANA's attempt to pay a portion of the 

	

28 	Association's lien prior to the Association Foreclosure Sale. 

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 
116 et seq., and that certain Notice of Delinquent Assessment Lien, described 
herein. Default occurred as set forth in a Notice of Default and Election to Sell 
which was recorded in the office of the recorder of said county. All requirements 
of law regarding the mailing of copies of notices and the posting and publication 
of the Notice of Sale have been complied with. Said property was sold by said 
Trustee at public auction on February 20, 2013 at the place indicated on the 
Notice of Trustee's Sale. 

- 4 - 
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23 

24 

25 

26 

17 

25 

20. 	Neither SFR nor its manager, Christopher Hardin, has any relationship or interest 

2 11 in the Association other than owning property within the community. 

21, 	Neither SFR nor its manager, Christopher Hardin, has any relationship or interest 

in Alessi outside its attendance at auctions, bidding, and occasionally purchasing properties at 

publicly-held auctions conducted by Ale,ssi. 

22. On September 18, 2014, the Nevada Supreme Court issued its opinion in $FR.  

Investi_ 221,3,a,US.J.311, concluding that NRS 116.3116(2) gives associations a true 

8fi super-priority lien, the non-judicial foreclosure of which extinguishes a first deed of trust. SFR 

 tmnts Pa II v. U.S.  Ban 130 Nev. Adv. Op. 75, 334 P.3d 408, 419 (2014), reh'g denied 

16, 2014). 

23. On January 28, 2016, the Nevada Supreme Court issued its opinion in abad_m 

food Hi v. N.Y. Cm, Bancors., 132 Nev. Adv, Op. 5 (2016) (herein after "Shadow 

Wood") 

24, 	BANA argued that the noticing provisions of NRS 116.3116 at seq. for non 

judicial foreclosure are facially unconstitutional as they do not require notice to the holder of a 

first deed of trust. Further, BANA also argued that the loan that underlies the first deed of trust 

is FHA insured and, therefore, HUD has an interest in the deed of trust, Therefore, BANA 

argued that federal law preempts state law and precludes extinguishment of the insured first 

deed of trust. 

25. 	SFR argued that the statutes are constitutional both as applied and facially, 

requiring notice to recorded rirst security lienholders through the incorporation of NRS 107.090 

through NRS 116,31168. SFR also argued that BANA lacks standing to assert the Supremacy 

Clause as it is not HUD or the FHA and that preemption does not apply because the federal and 

state policies are not in conflict. 

s 

792



24 

25 

—6 

27 

21 9 

CONCLUSIONS OF LA 

Summary judgment is appropriate where there is no remaining question of 

material fact such that the moving party is entitled to judgment as a matter of law, Wood v. 

4 9 ;$.siftvinc„  121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005), 

NRS 116 is facially constitutional, 

3. NRS 116 is not preempted by federal law. 

4. The Association Foreclosure Sale was conducted pursuant to the Ass 

lea, which contained super-priority amounts. 

5. Pursuant to 	dow Wood. the recitals set forth in the Foreclosure Deed that 

notices were properly provided is conclusive proof of the same. Alternatively, SFR has 

provided evidence that the Association Foreclosure Sale was properly noticed in this case. 

6. In considering the price paid for the Property, one must also consider the market 

13 9 at the time, including but not limited to, the increased expenses purchasers at NRS 116 

14 9 foreclosure sales faced after buying properties at these sales. 

15 /1 	7, 	A sale pursuant to NRS 116 cannot be commercially unreasonable as a matter of 

16 9 law based on price alone. 

5 9 

17 1 8. NRS 116 has no requirement that sales be commercially reasonable, As such, 

purchasers at NRS 116 foreclosure sales have no burden to prove the commercial 

easonableness of any such sale. 

9. A commercial reasonableness analysis would only come into play if there was 

evidence that the sale was not properly noticed, that the bidding at the public auction was in 

some way chilled, or if there was evidence of fraud, collusion, or some other impropriety in the 

sale process. in those situations, commercial reasonableness may come into play under 

he Shadow. Wood balancing of the equities test, 

28 1 3  Any conclusion of law that should be a finding of fact is deemed a finding of fact. 
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10, 	As BANA's payment of S720.00 was conditional, requiring the Association to 

2 waive its rights as to a currently undecided matter--namely, what amounts are included in a 

	

3 	super-priority lien pursuant to NRS 116—this payment attempt did not constitute a sufficient 

4 	tender to protect BANA's interest in the Property, 

	

5 	11, 	Pursuant to 51-mdove_Wood,  equity does not favor granting BANA relief in this 

	

6 	case. 

	

7 
	

a, BANA was in a better position than SFR, a mere purchaser at a public sale, 

	

8 
	

and could have done more to protect its interest in the Property, 

	

9 
	

b. After it submitted its payment to the Association, BANA should have done 

	

10 
	

something to put potential purchasers, such as SFR, on notice of its attempted 

	

II 
	

payment and corresponding belief that the super-priority lien was 

	

12 
	

extinguished prior to the Association Foreclosure Sale, 

	

13 
	

c, SFR is a bona fide purchaser ("BFP"). 

	

14 
	

d, The fact that SFR had record notice of the First Deed of Trust does not defeat 

	

15 
	

its BFP status, particularly when there is no evidence to suggest SFR had 

	

16 
	

actual knowledge of BANA's attempt to pay a portion of the Association's 

	

17 
	

Hen prior to Association Foreclosure Sale. 

	

18 
	

e. Additionally, as SFR purchased the Property for value, low price alone is not 

	

19 
	

enough to deprive it of its status as a BFP. 

	

20 
	

12, 	As BANA has provided no admissible evidence of fraud, collusion, or other 

	

21 
	

impropriety with the Association's nortjudicial foreclosure process, it cannot show that 

	

22 
	

there is a question of material fact remaining for trial. 

3 Good cause appearing therefore, 

	

24 
	

ORDER 

	

25 
	

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the BANA lvIS.1 is 

26 DENIED. 

	

7 	11 IS FURTHER ORDERED, ADJUDGED, AND DECREED that the SFR MSJ is 

28 GRANTED. 

a 

- 7 - 
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.4 

Chant& M, Sc ruing, § Nevada Bar No, 8886 	t 
9500 W. Flamingo Road, 
Las Vegas, Nevada 89147 
Attorney for Alessi & Koenig, LLC and Sutter 

Sreek Homeowners Association 

20 

21 

23 

24 

25 

26 

27 

19 
pproved as to Form and Content: 

ALESSI & KOENIG, LLC 
_ 

kilezfulliKK;itted By: —  
KEN/J.-GILBERT EBRO,N 

2 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Alessi and th 

2 11 Association's Joinder to the SFR IvISI is GRANTED. 

3 
	

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that title to real property 1 

cated at 3617 Diamond Spur Avenue, North Las Vegas ;  Nevada 89032; Parcel No. 139-08410- 

14 is quieted in favor of SFR Investments Pool 1, LLC, 

IT IS SO ORDERED, 

7 	Dated this 5 day of 	 , 2016, 

ktiee_Aa4:-  
1C.T COURT JUDGE 

C45:7: 

›in 

Wz2 
WcZ"t4 

14 0 ! JaAtieX.0 A, Gilberl, Esq.  
Bar No. 10593 

1;7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney }6r SFR Investments Pool 1, LLC 

d pprove as to orrn 	.on en . 
AKERMAN LLP 

Ariel E. Stern, Esq, 
Nevada Bar No. 8276 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Attorney for Bank of America, N.A., 
Successor by Merger to BAC Home Loans 
Servicing, LP FKA Counirjwide Home 
Loans Sen ,iciim LP 1-- 

15 

16 

17 

z 

28 

- 8 - 

8 
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DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@kgelegal.COM  
JACQUELINE A. GILBERT, ESQ, 
Nevada Bar No. 10593 
E-mail: jackie@kgelegal.com  

4 KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578 
E-mail: karen@kgelegal.com  
Klivi. GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investment Pool 1, LLC 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

11 ALESSI Sz KOENIG, LLC, a Nevada limited Case No. A43-684501-C 

12 
	liability company, 

Plaintiff, 
	 Dept. No. XXI 

2 

3 

5 

6 

8 

9 

10 

13 	vs. 

14 ARMANDO A. CARIAS, an individual; 
BANK OF AMERICA, N.A., SUCCESSOR 

15 BY MERGER TO BAC HOME LOANS 
SERVICING, LP FKA COUNTRYWIDE 

16 HOME LOANS SERVICING, LP, unknown 
entity, DOES INDIVIDUALS I-X, inclusive, 

17 and ROE CORPORATIONS XI-XXX, 
inclusive, 

18 

NOTICE OF ENTRY OF ORDER 
DENYING BANK OF AMERICA, N.A.'S 
MOTION FOR SUMMARY JUDGMENT 
AND GRANTING SFR INVESTMENTS 
POOL 1, LLC'S MOTION FOR 
SUMMARY JUDGMENT 

19 
	

Defendants. 

0 AND RELATED CLAIMS. 

21 

22 
	PLEASE TAKE NOTICE that on April 18, 2016 this Court entered an Order Denying 

Bank of America, N.A.'s Motion for Summary Judgment and Granting SFR Investments 
23 

24 

25 

26 

27 

28 
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4KOF."010:0:141)::: .  
• Contact 

Off 
17 

18 

19 

70 

21 
Law Office of Ladine Oravetz 

22 	Contact 

23 

16 

24 Is/ Tomas Valerio  
An Employee of Ki 

 

25 
ilbert Ebron 

Pool 1, LLC's Motion for Summary Judgment. A copy of said Order is attached hereto. 

DATED this 27th  day of April, 2016. 

4 
KIM GILBERT EBRON 

/s/ Diana Cline Ebron 
DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for SFR Investments Pool 1, LLC. 

9 

10 	 CERTIFICATE OF SERVICE  

11 	Thereby certify that on this 27 th  day of April, 2016, pursuant to NRCP 5(b), I served via 

12 the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF ENTRY 

13 OF ORDER DENYING BANK OF AMERICA, N.A.'S MOTION FOR SUMMARY 

14 JUDGMENT AND GRANTING SFR INVESTMENTS POOL 1, LLCS MOTION FOR 

15 SUMMARY JUDGMENT to the following parties: 

26 

27 

28 

2 

3 

5 

6 

8 

2 
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13 

/4 

15 

16 
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2 

3 

4 

5 

Electronically Filed 

04/18/2016 12:33:27 PM 

9 
	

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ALESSI & KOENIG, I„. a Nevada limited 
:iability company, 

vs, 

ARMANDO A. CARIAS, an individual; BAI 
OF AMERICA, NA., SUCCESSOR BY 
MERGER TO BAC HOME LOANS 
SERVICING, LP FKA COUNTRYWIDE 
HOME LOANS SERVICING, LP, unknown 
entity, DOES INDIVIDUALS I-X, indusive, 
and ROE CORPORATIONS XI-XXX, 
fniusive, 

Defendants,  

Case No. A-I3-6845—C 

Dept, No, XXI 

ORDER DENYING BANK OF AMERICA, 
N.A.'S MOTION FOR SUMMARY 
SUDGMF,NT AND GRANTING SFR 
INVESTMENTS POOL I, LLC'S MOTION 
FOR SUMMARY JUDGMENT 

AND RELATED CLAIMS. 

22 11 
	

This matter came before the Court o - mil( of America, NA., Successor by Merger to 
23 BAG Home Loans Servicing, LP fka Countrywide Home Loans Servicing, LP's ("BANA") 

24 Motion for Summary Judgment ("BANA MS.), nivi on October 30, 2015, and SFR Investments 

Pool I. LIC's ("SFR") Motion for Summary Judgment ("SFR MS.r), filed on November 2, 2015. 

26 Alessi & Koenig, LLC ("Alessi") and Sutter Creek Homeowners Association ("Association") filed 

27 a Joinder to the SFR MS.1 on November 20,2015. SFR. filed an Opposition to the BA:NA NISJ on 

28 November 20, 2015, to which Aiessi and the Association filed a Joinder on November 21, 2015. 

1 
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BANA filed its Opposition to the SFR tvISJ on December 17, 2015, to which SFR filed its Reply 

on January 27, 2016) LIANA filed its Reply to the SFR Opposition and Alessi and the 

.Association's Joinder on January N, 2016. This Court heard arguments on the BANASj, the 

SFR. fv1Sj, and Alessi and Association's Joinder on February 3, 2016 at 9:30 a.rn, Arid E. Stern, 

Esq.. appeared on behalf of BANA. Jacqueline A. Gilbert, Esq. appeared on behalf of SFR. 

Chantel hi. Schimming, Esq. appeared on behalf of Alessi and the Association. 

Having reviewed and considered the full briefing and arguments of counsel, for the reasons 

n the record, and good cause appearing, this Court makes the following findings of fact 

onclusions of law. 

FINDINGS  OF FA 

1. In 191 , Nevada adopted the Uniform Common Interest Ownership Act as NRS 

2. On July 15, 1998., the Association recorded its Declaration of Covenants, 

14 Conditions & Restrictions and Reservation of Easements ("CC&Rs"). Pursuant to -NRS 

1.5 	116.3116, the recordation of the CC&Rs constituted record notice and perfection of the 

It! 	Association's lien. 

3. On November 3, 2010, a Grant, Bargain and Sale Deed was recorded in the 

Official Records of the Clark County Recorder as Instrument No. 201011030002713 

transferring real property located at 3617 Diamond Si;, ,tir Avenue, North Las Vegas, Nevada 
2 	89032; Parcel No. 139-08-410-014 (the "Property") to Armando A. Caries, 

2 
	

4. 	On November 3, 2010, a Deed of Trust in favor of W J. Bradley Mortgage. 

22 Capital Corp, was recorded in the Official Records of the Clark County Recorder as Instrument 
2 	No. 201011030002714 ("First Deed of Trust"). 

24 
	

5. 	On January 26, 2012, an Assignment was recorded in the Official Records of the 

Clark County Recorder as Instrument No. 201201260003419 transferring the First Deed of 
26 Trust to BA1\1A, 

SFR filed an Errata to its Reply on January 27, 2016. 
2  Any finding of fact that should be a conclusion of law is deemed a conclusion of law. 

11 
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6. 	On February 23, 2012, Alessi, on behalf 	 Association, recorded a Notice of 

Delinquent Assessment (Lien) in the Official Records of the Clark County Recorder as 

instrument No. 201202230001691.  

7, 	On May 8, 2012, Alessi, on behalf of t Le Association, recorded a Notice of 

Default and Election to Sell Under Homeowners Association Lien in the Official Records of the 

Clark County Recorder as Instrument No. 201205080002884 ("NOD"). Pursuant to the NOD, 

the amount due as of April 4, 2012 was $2,290.00. 

8. Alessi, on behalf of the Association, mailed the NOD to DANA, 

9. On June 5, 2012, BANA, through its counsel Miles Bauer Bergstrom & Winters 

("Miles Bauer"), sent a letter Alessi, as the Association's agent, in resnorise to the NOD, which 

ained the following language: 

Based on Section 2(b), a portion of your HOA lien is arguably senior to BA; A's 
first deed of trust, specifically the nine months of assessments ibr common 
expenses incurred before the dale of your notice of delinquent assessment dated 
April 4, 2012, For purposes of calculating the nine-month period, the trigger date 
is the date the HOA sought to enforce its lien. It is unclear, based upon the 
info:I-nation known to date, what amount the nine months' of Common 
assessments pre-dating the NOD actually are. That amount, whatever it is, is the 
amount BANA should he required to rightfully pay to fully discharge its 
obligations to the Fi0A per NRS 116.3102 and my client hereby offers to pay that 
sum upon presentation of adequate proof of the same by the 140A, 

	

10, 	On June 15, 2012, Alessi, as agent for the Association, sent a letter to Miles 

auer, BANA's counsel, stating that the foreclosure process would continue unless $2,930.00 

was paid.. Alessi also sent Miles Bauer a ledger setting forth the unpaid assessments to date. 

	

11. 	On June 28, 2012, Miles Bauer sent Alessi a check for $720.00, representing 9 

nths' worth of delinquent assessments, and a letter containing the following language: 

Our client has authorized us to make payment to you in the amount of $720.00 to satisfy 
its obligations to the HOA as a holder of the first deed of trust against the property. 
Thus, enclosed you will find a cashier's check made out to Alessi & Koenig, LLC in the 
sum of $720.00, which represents the maximum 9 months worth of delinquent 
assessments recoverable by an HOA. This is a non-negotiable amount and any 
endorsement of said cashier's check on your part, whether express or implied, will be 
strictly construed as an unconditional acceptance on your part of the facts stated herein 

21 

22 

23 

24 

25 

26 

27 

28 
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21 

22 
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24 

25 

26 

27 

and express agreement that BANA's financial obligations towards the HOA in regards to 
the real property located at 3617 Diamond Spur Avenue have now been "paid in full". 

On or around July 
	

2 12, Alessi rejected a td retuiicd the check for S720.00 to 

13. 	After its check was rejected on or around July 16, 2012, BANA did nothing 

r to protect its interest in the Property. 

14, On January 22, 2013, Alessi, on behalf of the Association, recorded a Notice of 

Trustee's Sale in the Official Records of the Clark County Recorder as instrument No, 

201301220003107 ("NOS"). Pursuant to the NOS, the Property was to be sold on February 20, 

2013 at 2:00 p.m, at 9500 W. Flamingo Rd., Suite #205, Las Vegas, Nevada 89147 (Alessi & 

Koenig, LIC Office Buliding, 2' 6  Floor). 

15, Alessi, on behalf of the Association, mailed the NOS to BANA. 

16, On February 20, 2013, SFR was the highest bidder at the Association's public 

-judicial foreclosure auction and purchased the Property for $21,000,00 ("Association 

oreolosure Sale"). 

17. 	On February 26, 2013, a Trustee's Deed Upon Sale was recorded in the Official 

Records of the Clark County Recorder as Instrument No. 201302260003889 ("Foreclosure 

Deed"), The Foreclosure Deed contains the following recitals: 

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 
116 et seq.„ and that certain Notice of Delinquent Assessment Lien, described 
herein. Default occurred as set forth in a Notice of Default and Election to Sell 
which was recorded in the office of the recorder of said county. All requirements 
of law regarding the mailing of copies of notices and the posting and publication 
of the Notice of Sale have been complied with. Said property was sold by said 
Trustee at public auction on February 20, 2013 at the place indicated on the 
Notice of Tru.i., tee's Sale. 

18, 	No release of the super-priority lien or lis pendens was recorded by BANA 

against the Property prior to the Association Foreclosure Sale, 

19. 	As such, SFR was not aware of BANA's attempt to pay a portion of the 

8 	Association's lien prior to the Association Foreclosure Sale. 
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20, 	Neither SFR nor its manager, Christopher Hardin, has any relationship or interest 

2 11 in the Association other than owning property within the community. 

3 	21, 	Neither SFR, nor its manager, Christopher Hardin, has any relationship or 

in Alessi outside its attendance at auctions, bidding, and occasionally purchasing properties at 

ablicly-held auctions conducted by Alessi. 

22, On September 18, 2014, the Nevada Supreme Court issued its opinion in $FR.  

yes' e te Pool v. T.S,.Bank, concluding that NRS 116,3116(2) gives associations a true 

super-priority lien, the rion-judicial foreclosure of which extinguishes a first deed of trust. SFR 

9In_y_tstimat2.2/ JP 	v, U.S. aga,, 130 Nev. Adv. Op, 75, 334 P.3d 408, 419 (2014), reh)g denied 

10 :{ (Oct, 16, 2014), 

23, On January 28, 2016, the Nevada Supreme Court issued its opinion in ShadciA 

WALosjjj.Q.:& v,N11.,S,Itu,Baricok•z, 132 Nev, Adv. 	5 	6 
	

"Shad 

	

24, 	BANA argued that the doing provisions of NRS 116,3116 et seq. for non 

judicial foreclosure are facially uneonstitutionai as they do not require notice to the holder of a 

st deed of trust. Further, BANA also argued that the loan that underlies the first deed of trust 

is FHA insured and, therefore, HUD has an interest in the deed of trust. Therefore, BANA 

argued that federal law preempts state law and precludes extinguishment of the insured first 

deed of trust. 

	

25. 	SFR argued that the statutes are constitutional both as applied and facially, 

quiring notice to recorded first security lienholders through the incorporation of NRS 107.090 

oug.,11NRS 116.31168. SFR also argued that BANA lack.s standing to assert the Supremacy 

Clause as it is not HUD or the FHA and that preemption does not apply because the federal and 

state policies are not in conflict. 

fit 

/// 

24 

25 

26 
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CONC SIONS OF LA 

Summary judgment is appropriate where there is no remaining questio.n of 

material fact such that the moving party is entitled to judgment as a matter of law. Wood V. 

4 .Safeway,Inc„  121 Nest 724, 729, 121 P,3d 1026, 1029 (2005). 

2. NRS 116 is facially constitutional, 

3. NRS 116 is not preempted by federal law. 

4. The Association Foreclosure Sale was conducted pursuant to the Association's 

n len, which contained super-nt,.. rity arnount.s. 

5. Pursuant to 5.10,Liow  Wood  the recitals set forth in the Foreclosure Deed that 

otiees were properly provided is conclusive proof of the same. Alternatively, SFR has 

Med evidence that the Association Foreclosure. Sale was properly noticed in this case. 

5. 	In considering the price paid for the Property, one mast also consider the market 

including but not limited to, the increased expenses purchasers at NRS 116 

foreclosure sales faced after buying properties at these sales. 

7. A sale pursuant to NRS 116 cannot be c ornrnerei -  y unreasonebe as a matter of 

aw based on price alone. 

8. NRS 116 has no - e re lent that sales be commercially reasonable. As such, 

	

18 	purchasers at NRS 116 foreclosure sales have no burden to prove the commercial 

	

19 	r..asonableness of any such sale. 

	

20 	9. 	A commercial reasonableness analysis would only come into play if there was 

2! 11 evidence that the sale was not properly noticed, that the bidding at the public auction was in 

chilled, or if there was evidence of fraud, collusion, or some oJe impiopriety in the 

	

23 	sale process. In those situations, commercial reasonableness may come into play under 

	

24 	the d balancing of the equities test, 

3  Any conclusion of law that should be a finding of fact is deemed a finding 
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10. 	As BANA's payment of S720.00 was conditional, requiring the Association to 

Paive its rights as to a currently undecided matter—namely, what amounts are included in a 

aperpriority lien pursuant to NRS 116—this payment attempt did not constitute suf. 

4 tender to protect BANA's interest in the Property. 

11, 	Pursuant to .5:hado - Wood equity does not favor granting BANA relief in this 

9 

11 

17 

a. B.ANA was in a better position than SFR, a mere purchaser at a public sale, 

and could have done more to protect its interest in the Property. 

b. After it submitted its payment to the Association. BANA should have done 

something to put potential purchasers, such as SFR, on notice of its attempted 

payment and corresponding belief that the super-priority lien was 

extinguished prior to the Association Foreclosure Sale. 

c, SFR is a bona fide purchaser ("BFP'), 

d. The fact that SFR had record notice of the First Deed of Trust does not defeat 

its BFP status, particularly when there is no evidence to suggest SFR had 

actual knowledge of BANA's attempt to pay a portion of the Association's 

lien prior to Association Foreclosure Sale. 

e. Additionally, as SFR purchased the Property for value, low price alone is not 

enough to deprive it of its status as a BFP. 

12, 	As BANA has provided no admissible evidence of fraud, collusion, or other 

impropriety with the Association's non-judicial -foreclosure process, it cnnnot show that 

there is a question of material fact remaining for trial, 

od cause appearing therefore, 

ORDER 

IT S HEREBY ORDERED, ADJUDGED, AND DECREED that the BANA MS.1 is 

DENIED. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the SFR MSJ is 

GRANTED. 
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ectf 	Submitted By: 
ZILBERT EBRg 

akb -e*a-Le' A, 
B& N,'. 10593 

'7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Attorney for ..f-'R Investrmnts Pool 

Approved as to Form and Content', 
ALESSI& KQENIG, LLC 

ChanteIM.Schüimingl\ ) 
Nevada Bar No, 8886  
9500 W. Flamingo Road, S2 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Alessi and the 

on's Joinder to the SFR MS.1 is GRANTED, 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that title to real property 

4 1! located at 3617 Diamond Spur Avenue, North Ls Vegas, Nevada 8903.2; Parcel -No, 139-08410.- 

4 is quieted in favor of SFR investments Pool 1, LLC. 

IT IS SO ORDERED, 

Dated this 3 day of dvt 	 2( 

1  Las Vegas, Nevada 89147 

lAtzorney 11.7r Alessi & Koenig, LLC and Sutter 
Creek  Homeowners Association  

/ Approved as to Form and Content: 
MCERMAN LLP 

ArieI E. Stem, Esq. 
Nevada Bar No. 8276 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Altorney for Bank of Americo„k'.A., 
Successor.  by Merger lo MC Home Loans 
Sv-vicing :  iF FKA Coannywide Home 
Loam Sen ,icink LP 
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