-
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A, Thig ig the cashier's check that was
used to pay for the purchase of the subject
proparty.

Q. Is that your gignature on the
caghisr's check?

A, No. A bank would do thabt., It isg a
bank officer.
Q. and it indicates that you paid

&3

$37,200, rightt

AL Coryract.

3. DNid vou attempt to obtain title
insurance on the date of the foreclosure sale on
this properiy?

A No .

Q. Why not?

A, Because we were trving to build a
long-term rental portiolio.
Q. Help me out there because I don't do

vour pusiness,

A .

4

F I have no reason to sell, why go

through the effort to try to find titls

LnSurance?

3, So if that's the case, then why would

vou need to sus the lender for guist title?

A, Becauss you ars attempbing to

=
‘% 3

C8R ASSOQCIATES OF NEVADA
LAS VEGAS, NEVADA {702} 3B2-501%
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foreclose against the property.

. 30 your lawsuit has nothing to do with

title insurance then?

e Have you evey spoken with anyone aboutbt

obbaining title insurance for the properties in

BPR'e portfolice?

A. Are we talking about this property or

Hust oenerally?
_ 2 3

. We could start

£
i
ﬁ

aily and then go

A We have in one instance been awarded
3{? anlt judgment and for that property, we weant
out, obtained title insurance as an experiment.
We have neveyr done it before. We wanted Lo gee
haw'ﬂmaﬁ.tﬁiﬁ work Just to ses if it could be
done; and we EuCiﬁF“fdilv complated the sntire
Cransaction.

Q. What do vou wean by -- I guess what
were you trving to see? What were yvou
experimenting?

A, Exploring the market. We are always
looking for new and different ways of doing
things and so we wanted to see what these houses

would actually sell for, ocould you obwain Litls

CEBR ASBBOUIATES OF NEVADA
LAS VEGAS, NEVADA (702} 382-3%01%
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part of kopowing what the wmarketplace is or is

ot .

£

insurance. It is part of heling a professional,

Q2. Do you know what vou sold the property

A Not agffhand, no.
Q. Do you know the address of that
properiy?

A, Not offhand.

Q. What title company did yvou use, i1if you
remanner?

&, I think Hevada Title. I don't
remember anynore.

Q. T think you may have said but just so
we covered the base, vou did not attempt to
obtain title insurance on this property?

A, No . |
Q. On this particular propervty, what did

vou do with the property after the foreclosure

Sfﬂl“ﬁ:

A I don't remember exact. We have a lot
properties so I don't have them all in wmy head
menorized, but I would imagine that we would
have repairad any issussg that may have been

wrong with the property. It could e something

U8R ASSOCIATES OF NEVADA
LALR VEG &Sz NEVADA (702} 382-3501%
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13

minor just bto trimming a bush, putting in an air
cnditioner, and make sure thﬁy-ar%‘rantaﬁ_

. S¢ that information wasn't containsd
in the files that you reviewsed in preparation
for the deposition?

A, If it was, you would know the answey.

Q. Well, we did request guite a bit of
information that wasn't provided.

A, i gave vou svervthing I had.

Q. So yvou don't have any records of
repairs that yvou may have done on the property?

AL Sure. It 1

2

in the expenss report I
GRVE YOU.
'Q_ We didn't redeive an expeéengs report.
M8, CLINE: That wag -- there was no
unjust enrichment c¢laim so there 18 no raegson
for us to provide that information, so that is
why we objected to the expenses of the property.
M3, BCATURRO: I don't think it was a
relevance objection., I think it wasg a
confidentiality obiection.
ME. CLINE: It is not relevant and it
ig confidential.

THE WITNESS: If I trim & bush, why do

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702} 3B2-5015
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ME., CLINE: If vouw want f£o ask him &

£
K

specific guestion on that, on the

3

i

interrogatoriss or something like that.
4 M3. SCATURRQ: He just testified that
5 fthere was no information so I think that is what
& hig testimony was.

7 THE WITNESS: It really doesn’t

8 matter.

10 Q. Did you rent the property?

1t &, Yes.

12 Q. Who did vou rent the property to?

13 A, I would need to look at a copy of the
14 |lease agiegment. I don't Rnow that person's

15 mame 18 really relevant.

1g | Q. How much did you rent the property

17 ffox?

18 A I don't remember. I don't remsmber.
19 Q. Iz it currently rented?

20 A

24 Q. s 1t the came fenant that regided

22 there gince you purchased it at the foreclosure

24 A, I don’t know that we had more than one

28 tenant on that property or not,

CSR ASSOCIATES OF NEVADA
LAZ VEGAS, NEVARA {702} 382-5%015
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et
L

&y

MS. CLINE:
listed asg topics.
MS.

MS. CLINE:

something like that.

MS.
MS. CLINE:

BY MS. SCATURRO:

ﬁ\é NQ Iy

asgesgnents?
A I believe we
agoounttants.
Q. In preparing

will let yvou know that

webhaite and thers 18 &

o action since then.

being S8FR,

SCATURROG

Thage gquastions arve nob

The disposition of the

Is that what that meang?

{1 thought that that meant if it was sold ox

That i3 what we meant.

Disposing of the propsrby.

Q. Do you plan to sell this property?

Q. Are vyou currant on the HOA

I reviewsed the Recorder's

lien by Sumnerlin ROA fox

We had to get it

You notice there haszs bheen

Q. You previously testified that vyou, vyou

Fra
.t

CER ASSOUIATES OF NEVADA

NEVADA

{702) 382-501%8
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1 jyour portfolio., <Can you give me a breakdown

2 fabout how many of those were purchased through

3 INAS?

4 Al Oh, I would have no idea. I would

have to go back and research all that.

£n

5
Ky

, You can't ballpark an sstimate?
7 A And be proven incorrvect would be

8 worthless. I don't know. Again, I don'ft know

lthat that really matters.

10 | Q. Have you ever purchased any properties
11 fr@m.mﬁg that were properties that wers awarded
12 jto the HOAZ

13 | AL

E

NG,
14 Q. Do yvou know anvone who was emploved ox
18 who is employed at Thoroughbred Management?

A Ny,

}...x
oy

7 9. Or was during at the time of ths

'i...}

18 foreclosure sale in late 2012, early Z0137
19 FLT N,
20 o, What 's yvour relationship with NAZ?

ST
21 A A bidder only. Well, now, we have

22 properties. In the cass where the

(A%
Lit

non~forecloging HOA has yet to be paid, we have

t’nj’
e

to now deal with NAS and on rare govasion Lo

25 gettle oubt what the non-foreclosing HOA wants as

TSR ASSOCIATEE OF NEVADA
LAS VEGAS, NEVADA (702) 222-5018
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)l

I paymaent. We did that occasio SO we are a
2 bidder and sometimes we deal with them as a
3 howeowner catching up on assessments that we

4 lAsauned.

& Q. Do vou have any agraements contractbual

6 oy ~~ I'm sorry, written or orval with NAS?

Ko,

3

B Q. Do you recelve any pavments from NAS

9 for purchasing properties at their foreclosure
10 sale?

11 A, No, with one minoy exception If I

12 loverpay, they will give me a refund check for

13 jthe difference; but other than that, no. By the
14 way, the reason I would overpay -- in this case,

15 1 went Lo the bank and got the exact amount, but

0

16 jsometimes T will show up with chunks of §20,000
17 lchecks. Unless I bid $50,000 on a property, I
18 would give them thres Limes 320,000, give them
18 560,000 and they would mail me a c¢heck back fo
20 810,000, That would be the rare occasion they
21 would give wme monsy, bul it is ouy own noney

22 bhack to us.

23 ME, BCATURRO: Let's take a quick

24 preak. I think I am pretty much done, but I

25 fust want Lo review my notes.

CSR R SOCIATES OF NEVADA
LAS VEGAS, NEvapa (702) 382~5015
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1 OMS., CLINE: Okay.

2 | (Recasged from 10:00 a.m. to 10:05
3 é | a.n )

4 [BY MS. SCATURRO:

5 ? Q. Have vou ever communicated with the

& h@meawnﬁrﬁﬁ fthe former homecowners, Corey

7 |Schaefer and Charla Schaefer?

2 é A I don't remember evey doing that, no.
s | Q. Do you know -- not sesking

10 Jattorney/client information, but do you krow
1l'$hether your attorney ever had communication
1E_With Corey and Charla 8chaefer?

13 | AL I don't know.

14? MS. CLINE: Can vou define
15§c®mmunimatimn? Are we talking about actually

3

ending a letter

?'L'E

16??1V3iﬁ&11y’ﬁp€akiﬂg to them or
l?éar filing a lawsuit and ssrving?®

18 | MS. SCATURRO: Sorry.

19 BY MB. SCATURRQO:

20 0. Not filing a lawsuit, but a letter,
21 phone call with them or anyone on their behalf,
22 1t you know,

23 A T don't know.

15
57

24 3. Ars you aware that the Schaeferg usge

CHR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (7062} 282-5015%
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L

el

Lrt
fud

A Actually, not offhand I am not, no.
We have a lot going on in the cowmpany and I
don't follow every single detadl,

. 4o then I guess it is fair to sayv vou
dﬂn‘f know whether yvou ssttled that case?

A, I don't know., I ¢ould look in the
records, but I don't know.

MS . SCATURRD: That is a&ll I have,

EXAMINATION

2Y MS2., CLINE:

. Just following up on the gquestion
about communicating with the former homegwners,
do vou regularly after vou purchads propertises

at a sale gend lestters to the former home?

w
y

A, e

5
&2

73
‘

-

e

2, Would yvou have dons so in this case?

A Yes.

Q. What were those lelttersg about?

A They are title change of ownership
Lletiter and we agk that the f[ormer homeownsy
contact us to work out their status of the
property, are they going to continue to gtay
Chere and rent or work out Lo move out of ths

Lroperty

| CER Abi(ti& TES OF NEVADA
LAS VEGSAS, NEVADA (702} 382-5015



1 Q. Other than that letter, vou don't
recall ever sending another letter or talking on
3 the phone with any of the former homeowners for

4 ithis propariy?

5 A, Correct.

6 Q. You testified earlier that vou don't
7 work with a property manager. Is that the case
8 for all of the propsriies that S8FR ownsg?

9 A, No., When I answered that question, I
10 [forgot that we do have some properties in

11 morthern Nevada, the Reno area, and we can't

12 manage those oubt of our local office so I retaln
13 the property manager for those northern Nevada
14 properties.

15 Q. You also testified sarlier that vou
16 don't drive by the properties hefore you

17 purchase them at sale, Do YQL aver drive by

18 properties before auctions?

18 A, In thinking back, I have done so much
20 jof this in the past two years, thers may have
21 peen a rare ingtance where it might have been a

b ]

22 wery large house and I just wanted to see what

Pl
H v

condition it was in before I buy it, but T don't

pi

think I have ever actually bought one of those I

B3
i1

have dird

E_‘,r

ven by because it did come sale. I am

C‘ER AGRQUIATES QF NEVADA
LAS VEGAS, NEVADA E” 02} 382-5015
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fa

talking about sxtremely larges housges whers you

lare taking on a huge amount of financial risk.

< BY MS.

Q.
lLetteaey
A

Q.

3,

A,

(2.
A,

Nevada

individual person?

Investment Services

property manager up there, nothing more.

M&, CLINE: That ig all I have.

BAAMINATION

SCATURRG

Did vou ever racelive a response to the
that vou ssept to the forner homgowners?

I don't remember.

What ig the name of vour northern
vropsrty manager?

His name ig Dave Haskins.

Is he part of the company or ig it an

He opesrates by a company callsd dunn

G - 'E}‘-- I\T ?

s
43,

,.-.-s

3-U-N-N, and he operates solely

MS. SCATURRO: Okay. Thank vou.
M3, CLINE: E-traus.
{Procesdings concluded

10:10 a.m.}

SR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA {702) 382-501%
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CERTIFICATE

OF

s

CERTIFIED COURT REPORTER

S S S

oy Lh

I, the undersigned Certified Court

Reporter in and for the State of Nevada, do
herely certify:
§ That the foregoing proceedings were taken
Ibefore me at the time and place %hﬁrein set
8 Iforth, at which time the witness was pub undsy
loath by me; that the testimony of the witnags
10 land all obiectionsg made at the time of the
proceedings were recorded stencgraphically by we
11 jand were thereafter transcribsd under my
divection; that the foregoing is a true record
12 jof the testimony and of all objections made at
the time of the proceedings.
13 There being no reguest by the deponsnt or
party to read and sign the deposition
14 fwranseript, wnder Eule 30{e), signature is
deemed waived. The original trapscript will be
15 forwarded Darren Breanner, Esg.
I further certify that I am a diginteregted
16 person and am in no way interested in the
outcons of said actilon or connected with ox
17 related to any of the parties in said acgtion oy
to thelr resgpective counsgel,
18 The dismantling, unsgealing or unbinding of
the original transcript will render the
1% reporter's certificate null and void.

In witnesg whersof, I have subscribed my
pame on bhis date, November 17, 2014.
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| Facsimule
- Emaill darren, bronner(@akermnan. com

V. |

| SERVICING, LP:

bmmmm m = B A Y A LT —— —— A r———na

Il pisc |
H DARREN BRENNER, ESQ.
| Wevada Bar No. 8386

TENESA SOATURRG, ESQGL
Wevada Bar No. 1 24K8

P ArERMAN LLY

1160 Town Center Drive, Suite 330
Las ¥V zfgmNawrki 8144
Telephone:  (702) §34-3000
{702) 380-8372

Fmail tenesa. ;s.-c-atmfm@.a.‘fmrimm,-z;a:»m

| Arorneys for Defendant Bank of America, N.A.

MSTRICT COURT

CLARK COUNTY, NEVADA

SFR INVESTMENTS POOL L, LLC, a Mevada 5
Limited Liability Company,

L
3

Plammiaf

h

RANKE OF AMERICA, WA, & nationsl |

| association, SuCCEasor by mCtRer o BAC HOME |

SERVICING, Lp FRA

HOME LOANS |
CORRY SCHARFER, an
CHARLA _ SCHAERER,  —anj

1O ANS b
COUNTRYWIDE

mdividualy

individual; and DOES 1 fhrongh X and ROQBE |
CORPORATIONS 1 fhrough X, nclustve,

Defendants.

PLEASE TAKE

- BAC Home Loans Qepvicing, LI FRA Countrywide Home { oans Servicing, LP (BANA) will take
L she deposition of the Rude 30{h)(6) witness for SER Investprents Pool 1, LLC, upon oral exanisation
L gt the offices of Akerman LLP, 1160 Town {Certer Drive, Suite 330, Las Vepas, Nmaah 29144, on
Movember 3, 3014, commencing at 00 AM and contiming thereafter until completed,

pursnant to Novada Rale of Civil Procedure 30{LHEY, SFR Investments is vequired to

 desipnats one oF more officers, directors, managing ageosts or other comsenting persons most

el

878

NOTICE that defendants Rank of America, LA, succgssor by merger 10

y-"‘éﬁ,,/ -

A-14-694435-C
XV

{lase Nou
DPrapt.

| OF  RULE  30(B)§)
DEPOSITION OF SFR INVESTMENTS
POOL 1, LLC

NOTICE )

UMDY HUEBNER, COR




AKERMAN LLP

T 230
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Y, RLITE

LIEG
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i, ME 34 87144
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CT02 3R0-E5T72
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B

4 {BHREET Y

knowledgeable fo testify on its behalf with respest to the topics set forth in EXHIBIT A, atached
hereto,

The deposttion will be taken before a notary public ar other person duly authorized by law to
administer oaths, and will be condacted pursuant to the provisions of the Nevada Rules of Civid
| Procedure for the purpose of disvovery, use as ovidence at any teial or hearing, and any other

purposes allowed by law, The depositfon will be recorded stenographbically, and may also be

recorded by sound-and-visual videography, You are invited to atfend and ¢ross-sxgmine,

DATED Qetober 20, 2014,
Ag@:ﬁ:z}m ANELP

a1 -
A . T,
"’ j'i‘___‘.-'\,.“_.-»--“"“ f' s g
oty -

DARREN T, BRENKER, E8Q.
Nevada Bar Np, 8386

TENESA SCATURRO, BESQ.
Nevada Bar Neo, 12488

1166 Town Centor Drive, Suite 330
Las Vegas, Movada 89144

Afiorneys for Defendant Bank of dmerica, NA.
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EXHIBIT &

i TO RULE 30{B)6) NOTICE OF DEPOSTTION FOR SFR INVESTMENTE POOL 1, LLC
5 {“SFR Investments™}
S Torcs
O |
. How SFR Investments obtained its interest in the property that 1s the subject of this lawsull;
4
7. The foreclosnre proceadings on or around January 24, 2013 a8 reforenced by the foreclosure
5
deed recorded against the property as instrumend no, 2013012 40001308;
6
| 3. Yeur relationship, if any, with Nevada Assoviation Nervices andfor any of ifs principals,
inchuding, without limitation:
&
| a. Any contractual agreements, writien or otherwise;
¥ b, Identification of any payments you made to Nevada Associstien Serviees other thaw
o amounts tendeved at & foreplosure sale (i.e., auy pdv“m“ﬁw for services Nevada
A Association Services rendered to you, any p%mmi& for identifying properties that
o - were 1o be sold at m HOA forecltosure a&ic any kickbacks, ete.
ik H e, Any communications you had with Nevada Association Services refated to the

property that is the subject of this lavesuit,

HITE 33D

=
Pt

52) 380+
[
Pt

&, Yeur knowledge of Bank of America, NLAS 5 interest, or any other entiiy's interest, in the

Y

A 85144
{7

WE,

«

L=
el
Ll

property that is the subject of this Iawsnit.

5. The dispesition of the property that is the subject of this lawsuit,

AKERMAN LLP

&. The corporate strusture of SFR.

g
o

i
.'C::'r

B

boassverimni) 3
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AKERMAN LLP
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CERTIFICATE OF SERVICE

1 HERERY CERTIFY that on October 20, 2014 and pursuant o MNRCP 5(by, 1 sgrved and

L deposited for matling in the 11,8, Mail & true and correct copy of the fmfegaing NOTICE OF RULE
30(B)6) DEPOSITION OF SFR INVESTMENTS POOL §, LLC, postage prepaid snd addressed

] %ﬂ‘ .

LA

Howard C. Kim, Esq.

| Jacqueline Gilbert, Esq.

10535 Whitney Ranch Drive, Suite 110
Henderson, Navada 89014

 Attorneys for Plaintiff
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it 4 2101240001308
Fose: $18.00 10 Pes 3000
RETT: $191.28 B ¥
RIS 15048 AN
Ruosip #; 1670480
Renueaing: o
HORTH AMBRICAN TIVLE COMPAN
Revordsd By RES Pge: 3

ﬁ’:ﬁ;};ﬁgg *“?ﬁ;f“"m- \ [EBBIE CONWAY

SFR Investmeats Fool 1, LLC (3 GLARK GOUNTY RECOREER

G035 Paradhe B4 B34 -

Law Vagas NV §8119

FORECLOSURE DEED

APN H 1E4-02-112-448 .
Nonth Amedesn Tiils #1058 MAS # MISIOR

The nodersigned deglures

Neveds Asseoisiion Rarvivis, fug., benda aslied spaut (for the The Alleron Pack Hosnacwener's
Aszocistitn, was the duly sppobited agent uader that cortsln MNotler of Delinguest Assesimant
Lisn, recovded August 25, 2008 sy lnstruraent nusmbse 601953 ook 20080835, in Clask
Conrsty, The provious swner 88 reflentad a sald Yew {s Cory Scheafer, Chinds Scheefor, Novads
Aszoslation Services, Tnc. s agent for The Alledon Park Humsowaer's Assocletion doss kerehy
geant and vonvey, but without warrkaty sxpressed of impdiag 3 § FR Investmanis Fool i, LLO
fhevein culled grantee), pursuant fo NRE 1163 182, 116.33163 and 13631164, ull ftsvight, thie
and jntesest it and tothat certain progerty beelly dezcritnd ass Swmmeriin Villags 19-Phase 3,
Piat Book 117, Rage 26, Lot 148 Clark County

AGENT STATES THAT -

Thiz gonveysnos i made pumiiet i e pryees confiured vpon agent by Nevads Revised
Statydes, ths The Aliecen Park Homeowner's Associsiicn goveralng dosimsnts {CCaR sy and
fhiat gerteds Notics of Delinguent Assessnsent Lien, described hievein, Drofeult socuered as ¥t
fheth In n Motioe of Tiefault wnd Bleation ta Sall, soveded on FI5/I0R ax fnstiudnent £ QOOIRR
Book 20081108 which wrs reeonded in the affive of the recorder of xeid sounty, Nuvads
Association Barvicey, Tuo, has comphisd with il seyuivemants of law insluding, ot ot Hodted
1, the slapaing of 90 doyn, mailing of sopies of Notice of Delinquent Assesssnzet and Notlee of
Drofeult sad the postiog aad poblicstion of the Mot of Sals, Raid peopety wis sold by sgid.
agard, on behulf of The Allorton Padk Homcovwnes's Assaniation ul publis suction on BN,
at the plice indicated on the Mothee of Sabe, Osentes belag the highest bidder atsuch sale,
bevatne this punshaser of s4id property and paid theedore fo sald agend e nenount bid $37,200.08
s il rapuey of the Undted Stes, or by sutinsfoctinn, pro tanto, of the obligutions then seured
by the Deltaguent Asssssinent List.

Pistd; Janumry {8, 20 i3

AR Mﬁkmﬁg

By Tty Bisnynasg, Agent 1o Associston aad Empliyes of Neveds Assegiation Services

| ——
et pawr. 23
wirness Heodio Sed
DATE: o iy
CINDY HUEDNER, OUR

BANASUIU4R



STATE QR NEVADA 1

COUNTY OF CLARE. ¥ N

O Jenumry 15, 204Y, before e, Blivse Ballssday, prvonally sppuerd Miny Risnchand pemsonsliy
known to me{oeproved o tre on the bashs of satlafuciory evidaune) fo Tty pasane whioss aums is
sisevibed g the withde fostnuenant and sckuowisdged Yist hyshe sxeisd thesr raane Ty ey
suthrirad sapelty, and Gt by signiag hiwher slgnatuee on the instrument, the prossm, ot the aotity
vposs befalf of which the porsan anisd, Situtsd the lastannest,

WITHEYS my hand and sesl.

{Sval} (Stgmatarey

25

ks, 5101888 S
idy 8 $ho. B ) $'
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STATR OF NEVADA
DECLARATION OF VALUR

1, Asssusor Parcel Mumber(s)
. 184-04-1 '?2*‘348

b.
g
li
. TypeofPapmtyl . '
af Ivesmntlend  WE/R Single Fam. Ree FOR RECORDERS OPTIONAL USE ONLY
&f §Cendo/Twnhie g 824 Plex Hook Pags:
w3 §Apt Bidg £ 1§ Commiingt Dt osf Recordings
&t Agriouburd R§ § Moblte Home Nistas:
§ i Other o '
3,5, Tom! VelunSales Priceof Property 3 3720000
b. Deed In Lies of Poreslosuns Only (elue of propenty{ }
o Transiar Tax Valuey % 37 200,00
d, Resl Propecty Transfer Tax Due ) Tg’i 25
4 U Bromption Clsbmeds
‘& Tengsfor Fox Bxomption per NRS 173,090, Section

. Explain Beagon for Exemplion:

5. Partislledsrest: Percontnpe bolag tensfensd: 100 %
The undersigned duolzees and acknawledges, ynder r pentliy of £ porfury, puesuant by RS 375060

And WRS P25.110, that the informstion provided is conecito the test of thelr information sad belief,

aeuf can he sapported by dosumentation if palled upon o substurtiats the Information provided heraln.
Furthermors, the partiey agees thet dlssliowancs of any claimad exemption, or other deterralngtion of
sdcdiiionst tax due, may rasult in o ponelly of S of thie tex dies plisy Tedeesst st 194 por month. Pursuant
1o MRS 3¥500, the Bayar and Seﬂer shusfl ba o nd‘y and sevaraily Hable for any sdditlonal amount swed.

Srgnmm% At d A

Agent

Slgnative

SEE

| {RFQUER?&}
Print Name Kovada Aszosiatlon Services

L (GRANTRE) INFORMATION
(REQUIRER]
Priet Naces: SER Investmants Poal 1, LLG

Adidvesss S03G Paradize Rd. B-214
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ARIEL E. STERN, ESQ.
Nevada Bar No. 8376

THERA A. COOPER, ESQ.
Nevada Bar No. 13468

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Telephone: (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.com
Email: thera.cooper@akerman.com
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R

CLERK OF THE COURT

Attorneys for Defendant Bank of America, N.A., as successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing, LP

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Plaintiff,
V.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Cross-Defendants.

{38313745;1}
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Notice 1s hereby given that Bank of America, N.A. appeals to the Supreme Court of Nevada

from this Court’s order of April 18, 2016, for which a notice of entry of order was entered April 27,

2016, granting final judgment in favor of Cross-Defendant SFR Investments Pool 1, LLC and all

interlocutory orders incorporated therein.

DATE: May 24, 2016.

AKERMAN LLP

/s/ Thera Cooper

ARIEL E. STERN, ESQ.
Nevada Bar No. 8376

THERA A. COOPER, ESQ.
Nevada Bar No. 13468

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Attorneys for Bank of America, N.A. as
successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans
Servicing, LP

{38313745;1}2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 24th day of
May, 2016, and pursuant to NRCP 5, 1 caused to be served a true and correct copy of the foregoing,
BANK OF AMERICA, N.A.’S NOTICE OF APPEAL, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

Agessi&xgenig .ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ : ZZ” . ”ZZ .Z

/s/ Michael Hannon
An employee of AKERMAN LLP

{38313745;1}3

890




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330
LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

O O 00 N O g B~ W ON -

N N N N N NN NMNDDSDDDA A A sy
o ~N O U B W N = O W 0o ~N o O =~ wWw N =

CAS
ARIEL E. STERN, ESQ.
Nevada Bar No. 8376

THERA A. COOPER ESQ.
Nevada Bar No. 13468

AKFRMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Telephone: (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.com
Email: thera.cooper@akerman.com

Electronically Filed

05/24/2016 12:46:21 PM

R

CLERK OF THE COURT

Attorneys for Defendant Bank of America, N.A., as successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans Servicing, LP

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Plaintiff,

V.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Cross-Defendants.

{38313718;1}
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Bank of America, N.A., by and through its attorneys of record at Akerman LLP, submits its
Case Appeal Statement pursuant to NRAP 3(f)(3).

1. The appellant filing this case appeal statement is Bank of America, N.A. (Appellant).

2. The order appealed is the Final Judgment for Plaintiff entered April 18, 2016. A
Notice of Entry of Final Judgment was entered on April 27, 2016 by the Honorable Judge Valerie
Adair.

3. Counsel for Appellants are Ariel E. Stern, Esq. and Thera A. Cooper, Esq. of
Akerman LLP, 1160 N. Town Center Drive, Suite 330, Las Vegas, Nevada 89144,

4. Trial counsel for Respondent SFR Investments Pool 1, LLC is Diana Cline Ebron,
Esq., Karen L. Hanks, Esq., and Jacqueline A. Gilbert, Esq., of Kim Gilbert, Ebron, 7625 Dean
Martin Drive, Suite 100, Las Vegas, NV 89139. Appellant is unaware of whether trial counsel will
also act as appellate counsel for Respondent.
Trial counsel for

5. Counsel for appellant are licensed to practice law in Nevada.

Respondent is licensed to practice law in Nevada.

0. Appellant is represented by retained counsel in the district court.

7. Appellant is represented by retained counsel on appeal.

8. Appellant was not granted leave to proceed in forma pauperis by the district court.
9. The date proceedings commenced in the district court was July 1, 2013.

{38313718;1}2
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10.  In this action, Respondent alleges that it owns the property located at 3617 Diamond
Spur Avenue, North Las Vegas, Nevada 89032, Assessor Parcel No. 139-08-410-014 (Property)
free and clear of all liens as a result of an HOA foreclosure sale. Respondent filed an Answer,
Counterclaim and Cross-Claim for Quiet Title and Injunctive Relief to have the court declare that
Respondent bought the Property free and clear of Appellant’s interests, including the deed of trust
held by Bank of America, N.A. (Deed of Trust). Appellants alleged that the Deed of Trust was not
extinguished by the foreclosure sale because its attempted tender satisfied the tender rule, the
foreclosure sale was not commercially reasonable, and NRS 116.3116 is unconstitutional. The
district court granted Respondent's motion for summary judgment over Appellants’ opposition
countermotion for summary judgment. Appellants now appeal the order granting Respondent
summary judgment.

11.  This case has not previously been the subject of an appeal to or original writ
proceeding in the Supreme Court.

12.  This appeal does not involve child custody or visitation.

13.  This appeal does not involve the possibility of settlement.

DATED: May 24, 2016.

AKERMAN LLP

/s/ Thera Cooper

ARIEL E. STERN, ESQ.

Nevada Bar No. 8376

THERA A. COOPER, ESQ.
Nevada Bar No. 13468

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Attorneys for Bank of America, N.A. as
successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans
Servicing, LP

{38313718;1}3

893




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

—

O O 00 N O o b~ oW N

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 24th day of
May, 2016, and pursuant to NRCP 5, 1 caused to be served a true and correct copy of the foregoing,
BANK OF AMERICA, N.A.’S CASE APPEAL STATEMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

Alessi&Koenig.
o e .

/s/ Michael Hannon
An employee of AKERMAN LLP
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OPPM

Di1ANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com
KAREN L HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@hkimlaw.com

KM GILBERT EBRON

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

Electronically Filed

06/03/2016 01:38:18 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

ARMANDO A. CARIAS, an individual; BANK
OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, an unknown
entity; DOES INDIVIDUALS I-X, inclusive;
and ROE CORPORATIONS XI-XXX,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
VS.

ARMANDO A. CARIA, an individual, SFR
INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company; SUTTER CREEK
HOMEOWNERS ASSOCIATION, a
homeowners association, and DOES 1 through
10 and ROE BUSINESS ENTITIES 1 through
10,

Cross-Defendants.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS

895

Case No. A-13-684501-C

Dept. No. XXI

SFR INVESTMENTS POOL 1, LLC’S
OPPOSITION TO BANK OF AMERICA,
N.A.’S MOTION TO RECONSIDER

Hearing Date: June 20, 2016
Hearing Time: In Chambers
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SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Third-Party Plaintiff,
V8.

SFR INVESTMENTS POOL 1, LLC, a
domestic limited liability company, and DOES
1 through 10 and ROE BUSINESS ENTITIES 1
through 10,

Third Party Defendant.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counter-Claimant,
VS.

BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a national
association; ARMANDO A. CARIAS, an
individual; DOES 1 10 and ROE BUSINESS
ENTITIES 1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

SFR INVESTMENTS POOL 1, LLC (*“SFR”), files its Opposition to BANK OF
AMERICA, N.A.’s (the “Bank’) Motion to Reconsider the Order Granting SFR Investment 1 Pool,
LLC’s Motion for Summary Judgment and Denying the Bank’s Motion for Summary Judgment.
This opposition is based on the following memorandum of points and authorities, and all papers

and pleadings on file herein.

MEMORANDUM OF POINTS AND AUTHORITIES

I. LEGAL ARGUMENT

A. Standard for Motion to Reconsider.

“A motion for reconsideration is not an avenue to re-litigate the same issues and arguments

upon which the court alrecady has ruled.” U.S. Aviation Underwriters, Inc. v. WestAir, LLC, No.

208-cv-00891-PMP-LRL, 2010 WL 1462707 *2 (D.Nev. Apr. 12, 2010) (emphasis added).
“Reconsideration is appropriate if the district court (1) is presented with newly discovered

evidence, (2) committed clear error or the initial decision was manifestly unjust, or (3) if there is
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an intervening change in controlling law.” Wright v. Watkins & Shepard Trucking, Inc., 968

F.Supp.2d 1092, 1096 (D Nev. 2013); see also NRCP 60(b).

B. Standard for Motion to Summary Judgment.

The Nevada Supreme Court recently reaffirmed that “[sJummary judgment may be granted
for or against a party on motion therefor ‘if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.”” Shadow

Wood Homeowners Association, Inc. v. New York Community Bancorp, Inc., Nev.__,

2

366 P.3d 1105, 1109 (2016)_(quoting NRCP 56(c)). The Nevada Supreme Court further instructed
“[t]hat an action seeks declaratory or equitable relief does not prevent its adjudication on
summary judgment Id. (emphasis added). Summary judgment is appropriate “when the pleadings
and other evidence on file demonstrate that no ‘genuine issue as to any material fact [remains] and

that the moving party is entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121

Nev. 724, 729, 121 P.3d 1026, 1029 (2005) (emphasis added). When a Nevada court reviews a
motion for summary judgment, “the evidence, and any reasonable inferences drawn from it, must
be viewed in a light most favorable to the nonmoving party.” Id.

“The purpose of summary judgment ‘is to avoid a needless trial when an appropriate
showing is made in advance that there is no genuine issue of fact to be tried, and the movant is

entitled to judgment as a matter of law.”” McDonald v. D.P. Alexander & Las Vegas Boulevard,

LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005) (quoting Coray v. Home, 80 Nev. 39, 40-41,

389 P.2d 76, 77 (1964)). “Summary judgment is appropriate if, when viewed in light most
favorable to the nonmoving party, the record reveals that there are no genuine issues of material

fact and the moving party is entitled to judgment as a matter of law.” DTJ Design, Inc. v. First

Republic Bank, 130 Nev.___, . 318 P.3d 709, 710 (2014) (citing Pegasus v. Reno Newspapers,

Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002)).
In response to a Motion for Summary Judgment, the Bank “must, by affidavit or
otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial or

have summary judgment entered against [it].” Wood, 121 Nev. at 32, 121 P.3d at 1031

-3 -
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(emphasis added). The Bank ““‘is not entitled to build a case on the gossamer threads of whimsy,
speculation, and conjecture.”” Id. Rather, the Bank must demonstrate specific facts as opposed to

general allegations and conclusions. LaMantia v. Redisi, 118 Nev. 27, 29, 38 P.3d 877, 879

(2002); Wayment v. Holmes, 112 Nev. 232, 237, 912 P.2d 816, 819 (1996). Though inferences

are to be drawn in favor of the non-moving party, an opponent to summary judgment, like the

Bank, must show that it can produce evidence at trial to support its claim. Van Cleave v. Kietz-

Mill Minit Mart, 97 Nev. 414, 417, 633 P.2d 1220, 1222 (1981). Here, the Bank did not produce

this evidence. Summary judgment in favor of SFR was appropriate, and the Bank’s Motion for

Reconsideration of the Order must be denied.

C. The Bank Did Not Make a Tender Offer and Thus TIts
Interest Was Extinguished in the First Foreclosure Sale.

Regardless of the holding in /kon,! the Bank has not presented evidence in its motion that
the amount due to satisfy the superpriority portion of the lien was not in dispute at the time of
foreclosure, or that the offer to pay was not conditional. In regards to the purported attempted
payment by the Bank, this Court had found the following facts:

P

i On June 38, 2012, Miles Bauer sant Alessi a cheek for $720.00, representing 9

3 sl t N TS E e - TR v T .
23 | months’ worth of delinguent assessments, and a letter coniaining the following lanpuage:

Y we"‘a ; ] 'I-\-,,- anda 5 - : &3 3 <
:i}s_;r whient has suthorized oS 10 make paymat 1 you i the smount of £720.08 satisty
B3 Gongationg 0 te HOA as 2 holder of the Test deed of tust against the properiy.

*

Fhu, enclosed you will find a cashier's chesk made out 10 Alesel & Roenig, LLC inthe

s of $720.00, which reprasenis the magimum 9 months wosth of delinquent
- nesessnenls recoversble by an HOAL This s & now-negotiohle amount snd any
% I P 2 ok s »;‘ i renncc b © gt e conls o et N l-'-.'— ) . ) . ‘Id Nex 8
af ! sndorsement of said cashier's chuck oo vour pany, whether crprass o smplled, wil] be

Y [ S AR g RN LY, e ¥ g ; 5 - £ . X :
1 1 strictly construsd 88 an uncanditionsl scoeptance on your part of the fact stated heesin

g } L
i ’ {

| anct exprass agreement that BANA's financial obligations towards the HOA I regards to
A the roal property located at 3617 THamund Spur Avenue have now been “pald In full™

! Horizon at Seven Hills Homeowners Association v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35,
13, P3d__,__ ,2016 WL 1704199 *6 (Apr. 28, 2016).

_4 -
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See Findings of Fact, Conclusions of Law and Order, at 3:22-4:2.
Concerned primarily with the conditional language of the offer to pay, this Court ruled as

follows:

t . ASBANA’s payment of $720.00 wes conditional, requiring the Association 1o

$nd

waive its righis as 0 @ corrently undecided matteronamely, what amours are Insluded fn a

e

Lot

i

SupRrpriovity Hen pursuant 0 NEE 1 1é—1his payment sttempt did not constitute 8 sufficient
4 E |

Id. at 7:1-4.

.

ender to protect BANACS inferest in the Property, §

As will be shown below, the conditional offer had to be considered before the foreclosure
sale. Thus, the Association did not have the benefit of /kon to make their decision. Furthermore,
even if the offer was proper tender, the Bank had a duty to record this interest to put all other
parties on notice. Since the Bank failed to do this, this purported tender would have been

ineffective to a BFP such as SFR.

1. The Bank’s Conditional Offer to Pay is not a “Tender.”

“[A]n actual tender of the proper amount due and owing will not operate to discharge a
lien where the lienholder in good faith believes that a greater sum is due.” Segars v. Classen
Garage and Service Co., 612 P.2d 293, 295 (Okla. Ct. App. 1980). As stated in Shadow Wood,
whether a lender had to pay nine months plus collections costs in order to protect its deed of trust
was still “open” during the pertinent time period. 366 P.3d at 1113. At the time of this sale, the
two organizations tasked with enforcing NRS 116 had issued diametrically opposite opinions on

the inclusion of collection costs in the super-priority portion of the lien. See State, Dept. of

Business and Industry, Fin. Inst. Div v. Nevada Ass’n Services, Inc., 128 Nev. __ ., . 294 P.3d

1223, 1227 (2012).
Here, the Bank’s alleged attempted payment was impermissibly conditional by providing
a check that was a non-negotiable amount in which any endorsement of the check would be strictly

construed as an unconditional acceptance that “BANA’s financial obligations towards the HOA in

_5-
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regards to [the Property] have now been ‘paid in full.”” See Bank’s Mot. Ex. E-3. This letter did
not limit the time or scope of its obligation to the Association. Furthermore, this restrictive
language could mean that acceptance of the check meant that the Association would accept all of
the facts and arguments posited by the Bank 1n its letter, or the Bank would never again have to
pay the Association further sums after said check. It would be reasonably problematic for the
Association to have unconditionally accepted all of these facts and arguments because the issue of
amounts was “still open,” and the letter could be deemed to absolve the Bank from any future
payments in the event that it obtained title or it again lent money on the Property in the future.?
Thus, as this Court has already recognized and held, the Bank attached impermissible
conditions along with its payment. fkon did not speak a single word in regards to what constitutes
an unconditional payment. As such, this Court has not been presented with any new law or fact to
reconsider their previous order denying the Bank’s MSJ because the alleged attempted payment
was conditional. As such the Court must Deny the Bank’s Motion. However, to the extent the
Court is to proceed further with the “tender” analysis, the Court will see below that the Bank’s

purported attempted payment was an unrecorded interest in property and not effective against SFR.

2. Any Tender by the Bank Was An Unrecorded Interest In The Property.

Under Nevada law, every interest in property must be recorded. Specifically, NRS 111.315

provides:

NRS 111.315 Recording of conveyances and instruments: Notice to third
persons. Every conveyance of real property, and every instrument of writing
setting forth an agreement to convey any real property, orwhereby any real property
may be affected, proved, acknowledged and certified in the manner prescribed in
this chapter, to operate as notice to third persons, shall be recorded in the office of
the recorder ofthe county in which the real property is situated or to the extent
permitted by NR 105.010 to 105.080, inclusive, in the Office ofthe Secretary of
State, but shall be valid and binding between the parties thereto without such
record.

/]

? In fact, Shadow Wood provides an excellent example of how accepting this conditional payment
could play out. If the bank there had attempted such a payment, and that association accepted, then,
once the property reverted to the bank in Shadow Wood, it could have argued that it owed nothing
once it took title. Such conditions are not the type contemplated as acceptable.

-6 -
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If a "conveyance" is not recorded, it will have no effect on a subsequent purchaser. This

is confirmed by NRS 111.325, which reads:

NRS 111.325 Unrecorded conveyances void as against a subsequent bona fide
purchaser for value when conveyance recorded.

Every conveyance of real property within this State hereafter made, which shall
not be recorded as provided in this chapter, ghall be void as against any
subsequent purchaser, in good faith and for valuable consideration, of the same
real property, or any portion thereof, where his or her own conveyance shall be
first duly.

(Emphasis added).
NRS 111.010(1) defines conveyance as:

NRS 111.010 Definitions. As used in thischapter:

1. "Conveyance" shall be construed to embrace every instrument in writing, except a last
will and testament, whatever may be its form, and by whatever name it may be known in
law, by which any estate or interest in lands 1s created, alienated, assigned or
surrendered.

Thus, as 1s demonstrated above, any “tender” by the Bank is a “conveyance” under Nevada

law.

a. FEquitable Subrogation

If the Bank made a payment of the superpriority portion, various jurisdictions have stated
that such payment does not extinguish the lien but instead allows a lien holder to sit in place of the

senior creditor: this is called “equitable subrogation.” See State Farm Fire & Casualty Co. v. East

Bay Municipal Utility Dist., 53 Cal. App. 4th 769, 62 Cal. Rptr. 2d 72 (1997). And this is exactly

what took place between the Bank and the Association if a payment was made.
In “cquitable subrogation” the holder of a junior mortgage or encumbrance who pays or
advances money to pay the debt secured by the prior mortgage or encumbrance is generally entitled

to be subrogated to the rights of the senior encumbrancer. Dietrich Industries, Inc. v. U.S., 988 F.2d

568 (5th Cir. 1993); Strikev. Trans-West Discounty Corp., 92 Cal. App. 3d 735, 155 Cal. Rptr.

132 (1979). This rule is particularly important where a foreclosure of a senior lien will erase the
security interest of a junior lien. Under this rule, ajunior lienholder is entitled to reinstate the loan

by making a payment sufficient to cure the default or to pay off the senior lien and becomes

-7 -
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subrogated to the rights of the senior lienholder as against the owner ofthe property. Pacific Trust

Co. Ttee v, FidelityFed Sav. & Loan Assn., 184 Cal. App. 3d 817, 229 Cal. Rptr. 269 (1986). This

is true even without express contractual authority. Id. This is exactly what occurs when a lender,
such as the Bank, purportedly pays the superpriority portion of the Association's lien. The lender
becomes “subrogated” to the rights of the Association. However, the lien is not extinguished. Said
differently, payment by the guarantor is treated not as creating a new debt and extinguishing the
original debt, but as preserving the original debt and merely substituting the guarantor for the
creditor. Putnam v. C.I.R., 352 U.S. 82 (1956).

"Equitable, or "legal" subrogation is given a liberal application. St. Paul Fire & Marine Ins.

Co. v. Murray Guard, Inc., 37 S.W.3d 180 (Ark. 2001). It applies where one who has discharged

the debt of another may, under certain circumstances, succeed to the rights and position of the
satisfied creditor if: (1) payment must have been made by the subrogee to protect his or her own
interest; (2) the subrogee must not have acted as a volunteer; (3) the debt paid must have been one
for which the subrogee was not primarily liable; (4) the entire debt must have been paid; and (5)

subrogation must not work any injustice to the rights of others. Sehremelis v. Farmers & Merchants

Banks, 6 Cal. App. 4th 767, 7 Cal. Rptr. 2d 903, (1992); Dade County School Bd. v. Radio Station

WOBA, 731 S. 2d 638 (Fla. 1999); Wilshire Servicing Com. v. Timber Ridge Partnership, 743

N.E.2d 1173 (Ind. Ct App. 2001).
Ultimately, equitable subrogation creates an assignment of a property interest. Since
subrogation effects an assignment by operation of law it is sometimes termed an "equitable

assignment.”" Des Moines Furnace & Stove Repair Co., v. Lemon, 56 N.W.2d 923 (lowa 1953);

Rustad v. Reed, 321 P.2d 1083 (Mont. 1958); D'Angelo v. Cornell Paperboard Products Co., 120

N.W.2d 70 (Wis. 1963). Regardless of whether a transfer is technically called an assignment,
subrogation or equitable assignment, this transfer operates the same under the law with the purpose

of passing the title to a cause of action from one person to another. Fifield Manor v. Finston, 7 Cal.

Rptr. 377,354 P.2d 1073 (1960). But what cannot be overstated is the fact that this transfer is an

“assignment” of an interest in real property. And an “assignment” is a conveyance pursuant to
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NRS 111.010 and as such must be recorded pursuant to NRS 111.315 or be held ineffective against

a subsequent BFP, such as SFR, pursuant to NRS 111.325.

b. Release or Discharge

Even if the Court were to disagree with the characterization as an assignment/subrogation,
any payment of the superpriority lien must still be recorded. As stated above, the definition of
"conveyance" is broad and includes extinguishment or discharge of the lien. See NRS 111.010(1).

The purported satisfaction of the super-priority portion of the association's lien is a
surrender or release of the Association's senior position. Black’s Law Dictionary defines

“surrender” and “‘release’ as:

Surrender, n. (15¢) 1. The act of yielding to another's power or control. 2. The
giving up of a right or claim.

Release, n. (14¢) Liberation from an obligation, duty, or demand; the act of giving
up a right or claim to the person against whom it could have been enforced. 2. The
relinquishment or concession of a right, title or claim. 3. A written discharge,
acquaintance, or receipt; specifically a writing - either under seal or supported by
sufficient consideration. 4. A written authorization or permission for publication.
5. The act of conveying an estate or right to another, or of legally disposing of it. 6.
A deed or document effecting a conveyance. 7. The action of freeing of the fact of
being freed from restraint or confinement. 8. A document giving formal discharge
from custody.

Release of mortgage. A written document that discharges a mortgage upon full
payment by the borrower and that is publicly recorded to show that the borrower
has full equity in the property.

(Emphasis added).

Because the satisfaction of a lien is a form of conveyance, "surrender" or discharge, NRS
111.315 requires that the Bank’s satisfaction be recorded in order to be cffective as to SFR.
Without such a recording, purchasers like SFR would be completely oblivious to any such release

and will be harmed without any way to protect itself.

3. Any change in Priority must be recorded under NRS 106.220.

Further, because any purported tender would have the effect of changing the priority of the

Association's lien, versus the deed of trust, it 1s required to be recorded as well.

-0 .
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NRS 106.220 provides:

NRS 106.220 Filing and recording of instruments subordinating or waiving
priority of mortgages or deeds of trust; constructive notice; effect of
unrecorded instruments.

1. Any instrument by which any mortgage or deed of trust of, lien upon or
interest in real property is subordinated or waived as to_priority, must, ..,, be
recorded in the office of the recorder of the county in which the property is
located, and from the time any of the same are so filed for record operates as
constructive notice of the contents there of to all persons. The instrument is not
enforceable under this chapter or chapter 107 of NRS unless and until it is
recorded.

(Emphasis added).

Thus, to the extent the Bank alleges that any alleged attempted payment cured the
Association's superpriority portion of the lien, this would be an interest in property required by
law to be recorded in accordance with the above-referenced statutes if it is to survive a properly
recorded subsequent purchaser’s interest.

The appropriate action that the Bank was required to take was the recording of a Notice of
Partial (or full) Payment against Lien on the Property, indicating satisfaction of the notices
recorded by the Association. The Bank did nothing, making the Bank’s alleged interest void
against the Foreclosure Deed as a matter of law.

As shown above, whether regarded as an assignment, subrogation or subordination, the
instrument must be recorded with the Clark County Recorder's office in order to be effective as to
subsequent purchasers, such as SFR. The Bank has not shown any evidence that the Bank recorded
this property interest. As such, the Bank’s claim that it paid the superpriority portion of the
Association's lien 18 void against SFR by virtue of the recording statutes which state that an
unrecorded deed or other instrument required to be recorded 1s not valid and effective against a
subsequent bona fide purchaser. As aresult, any alleged “tender” by the Bank would be ineffective
against SFR and the resulting foreclosure sale. As such, even if “tender” was effectuated, the

Bank’s interest in the property would still be extinguished.

-10 -
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D. The Court Has Already Found SFR Was a BFP., and No New Evidence or
Law Has Been Presented that Would Allow this Court to Reconsider this

Finding.
This Court held as follows:

i3 E o, SFR iy 3z bona Qde purchaser (“BFEY,
i4 gx d. The fact thot BFR had record notice of the Pt Dead of Trust doss not defent
i% é ity BEY statug, partoalacly when thers s o evidencs to suggest SFR had
7 * achisal knowledgs of BANA's stempt o pay a poetion of the Association’s
7 len prios to Asseciation Forsclosurs Sale,
I8 e Additionslly, a3 SFR purchased the Property for valus, low price alone 18 aot
L snough o deprive i€ of iis status ag 1 BFP,
o

See Findings of Fact, Conclusions of Law and Order, at 7:13-19.

Ultimately, this Court has already decided the issue that SFR was a BFP. In doing so the
Court reviewed -- and rejected -- the Bank’s arguments that SFR was not a BFP because it was
aware of the First Deed of Trust. See Bank’s Opp. to MSJ, pp. 15-16. Yet, the Bank double-downs
on the argument in its motion for reconsideration.

In a desperate attempt to bolster this defeated argument, the Bank has attached the
deposition of the NRCP 30(b)(6) witness of Christoper Hardin. See Bank’s Mot. Ex. 1. This is
not “newly discovered evidence” as required by NRCP 60(b). This deposition was taken on
November 11, 2014, more than a year prior to this Court’s decision on the issue. Furthermore,
this deposition was taken by the very same party that filed this Motion to Reconsider, thus
defeating any argument that this deposition was just discovered. As such, this Court is barred by
law from considering the contents of this deposition. However, even if an inquiry of SFR’s BFP
status was completed, no evidence has been presented that would suggest that SFR was anything

other than BFP.
E. SFR is a Bona Fide Purchaser for Value; Equity Lies in SFR’s Favor.,

A BFP is onc who “takes the property ‘for a valuable consideration and without notice of

the prior equity. . . .”” Shadow Wood, 366 P.3d at 1115 (internal citations omitted). The fact that

SFR “paid “valuable consideration’ cannot be contested.”” Id. (citing Fair v. Howard, 6 Nev. 304,

-11 -
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308 (1871). Further, notice by a potential purchaser that an association is conducting a sale
pursuant to NRS 116, and that the potential exists for challenges to the sale “post hoc[,]” do not

preclude that purchaser from BFP status. Shadow Wood, 366 P.3d at 1115-1116.

Additionally, the experience of the purchaser does not automatically defeat bona fide

purchaser status. Melendrez v. D & [ Inv., Inc., 127 Cal. App. 4th 1238, 1252-1253, 26 Cal Rptr.3d

413, 425-426 (2005). In Melendrez, the California Court of Appeals concluded, “[W]e see no

reasoned basis for a blanket rule that would preclude a buyer from being a BFP simply because he
or she has experience in foreclosure sales and purchases property at less than fair market value.” 1d.

at 1253, 426. The Melendrez court went on to state,

[a] holding that an experienced foreclosure buyer perforce cannot receive the
benefits of the law as a BFP if he or she buys property for substantially less than its
value would chill participation at trustees' sales by this entire class of buyers, and,
ultimately, could have the undesired effect of reducing sales prices at foreclosure.
We conclude therefore that the proper standard to determine whether a buyer at a
foreclosure sale 1s a BFP is whether the buyer (1) purchased the property for value,
and (2) had no knowledge or notice of the asserted rights of another.

Melendrez, 26 Cal.Rptr.3d at 427 (emphasis added).

General knowledge by a purchaser is not enough to defeat BFP — it is the specific facts of
that sale.

The Bank cites to several cases in which purchasers were privileged with insider
knowledge of specific facts of the foreclosure which, in their jurisdiction, put the purchaser on
inquiry notice. For example, in Berge, the dispute pertained to title to property where the first
conveyance was executed first but not recorded until after the second conveyance was executed

and recorded. Berge v. Fredericks, 591 P.2d 246, 247 (Nev. 1979). There, the Court held that the

sccond purchaser did not have the benefit of Nevada’s “first in time” recording statute (and was
not a purchaser in good faith) because she was on notice that a person without a recorded interest
in the property was residing on the property (the first purchaser), and that the conveyance to her
was made by a grantor who had a “reason to conceal” the prior unrecorded interest. Id. at 249-
250. Armed with these facts, the second purchaser had a duty of inquire as to whether there was
a prior unrecorded interest. Id. at 249 (emphasis added).

Allison Steel is similarly unpersuasive and inapplicable to this situation, as that case dealt

-12 -
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with the priority of liens where a creditor subsequently purchased property at a sheriff’s sale with

constructive knowledge of the existence of two prior recorded tax liens. See Allison Steel

Manufacturing Co. v. Bentonite, Inc., 471 P.2d 666 (Nev. 1970). There the Court held that the

subsequent purchaser did not have superior title, despite having recorded its deed before the prior
purchaser at the tax lien sale. Id. at 497. This was because the tax liens had priority over the lien
being foreclosed.

The common thread that ties these cases together is the insider knowledge of specific facts

that the purchaser had in the purchasing situation. In contrast to these cases, no facts existed here

which “would Icad a rcasonable man in [SFR’s] position to make an investigation that would
advise him of the existence of prior unrecorded rights.” Id. The public records only showed (1)
that a deed of trust was recorded after the Association perfected its lien by recording its declaration
of CC&Rs; (2) that there was a delinquency by the homeowner, which resulted in the Association
instituting foreclosure proceedings, and after complying with NRS Chapter 116, it sold the
Property at a public auction. Additionally, the Bank did not file an action challenging the
superpriority amount or the sale, and it did not record a release of superpriority lien or a lis pendens.
Nothing was recorded to lead SFR to believe the Bank’s priority had changed in relation to the
Association’s. Further, any inquiry SFR may have made to the Association’s Agent, a party with
which it has no special relationship, would have revealed exactly that which was the case here —
there was no tender made by the Bank prior to the sale.

Here, the Bank has provided no evidence that SFR had any knowledge of specific facts of
a superior interest, or that a superior interest survived the sale. In regards to SFR’s duty of inquiry

regarding the association sale, Shadow Wood provides guidance:

[W]hen an association’s foreclosure sale complics with the statutory foreclosure
rules, as evidenced by the recorded notices, such as is the case here, and without
any facts to indicate the contrary, the purchaser would have only “notice” that
the former owner had the ability to raise an equitably based post-sale
challenge, the basis of which is unknown to that purchaser.

That [the Bank] retained the ability to bring an equitable claim to challenge [the
association’s] foreclosure sale is not enough in itself to demonstrate that [the
purchaser]| took the property with notice of any potential future dispute as to
title.

Shadow Wood, 316 P.3d at 1116. SFR did not have a duty to inquire further than investigating

- 13 -
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the recorded documents on the Property. Despite the fact that SFR has purchased many properties
at foreclosure sales, the Bank has failed to present any facts that should be imputed to SFR that go
to show that the Bank’s interest in the property would have survived the foreclosure. In fact, even
today, the Bank has failed to present any facts that would challenge the validity of the foreclosure
sale.

F. This Court Has Alreadv Balanced the Equities and Found that Thev Tip
in Favor of SFR: No Issue of Fact Remains that Would Require a Trial.

This Court held as follows regarding the equities of this case:

3 E§ th Pursuant to Shedow Wond, equity doss not favor grasting BANA relief in this

& E§ Lase
¥ :E 2. BANA was in & better posiiion than SFE, s mem paanhaser at a public sade,
8§ ansd could have done mors 1 protect i interest ' the Froperty,

b, Afler it submitted ¢ sevment to the Assoclat BANA shoukt ;
s oy, L shoukl Jave done

LSRR

sosmuthing to put potentisd puschasers, such as SFR, nn notice of fts gt enipiad
payment and somesponding belief that the super-priority Hen was

*

extinguished prior 1o the Assoclativn Foreclosire Sale.

Lasrs
ek
e A N NI i - m W
[P RAR IR A A Ak b e e oh

i3 i & SFR s s bons fide purchasey ("BF®Y,
,;

[ d The faot that SFR had reoord notice of the First Daed of Trust does not defea

5 fts BEF statws, partioutaely when there is no evidenss to suggest SFR bad

° g actual knowiedpe of RANA s atiempl lo pay & portion of the Assosiation’s e

17 g Ban prior i Assactation Foreclosure Sale,

iR e Addiionally, a5 SFR purchased the Property for value, fow price alone i not

19 smough o deprive B of ts status &g a BFP,

Findings of Fact, Conclusions of Law and Order, at 7:5-19.

Should a Court decide to balance the equities, ss this Court did, , a court “must consider
the entirety of the circumstances that bear upon the equities[,]” including the actions and inactions
of the parties and “whether an innocent party [a BFP] may be harmed by granting the desired

relief.” Shadow Wood, 336 P.3d at 1114 (citing In re Petition of Nelson, 495 N.W.2d 200, 203

(Minn. 1993) and Smith v. United States, 373 F.2d 419, 424 (4th Circ. 1966)). This is true even

- 14 -
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when there are potential irregularities in the foreclosure process, such as pre-sale disputes
between the association and the lender, where the buyer has no knowledge or participation in the

irregularities. Shadow Wood, 336 P.3d at 1115-1116 (emphasis added). Such consideration of

harm 1s particularly important where the lender has failed to avail itself of the legal remedies

available to it to prevent the foreclosure sale. Id. at 1114, n.7. In Shadow Wood, even when the

bank made an attempt to pay, the Court noted it still had remedies it did not take. Id. Here, the
Bank— with notice—did nothing after its purported attempt to conditionally pay. It did not
attend the sale and announce a dispute, nor did it file a lis pendens or otherwise put the world on
notice that it disputed the superpriority amount of the lien or the Association foreclosure sale. As
a result, title properly vested in SFR at the Association foreclosure sale.

The Bank has provided no evidence that SFR was anything other than a BFP. Specifically,
the Bank has presented no evidence of any such knowledge or participation, fraudulent or
otherwise, by SFR. SFR would be harmed by any claim to set aside the sale on those grounds.
Therefore, SFR was entitled to summary judgment. This Court must deny the Bank’s Motion to
Reconsider.

11. CONCLUSION

The Bank has not shown this Court any newly discovered evidence or that lkon
represented an intervening change in controlling law that would warrant reconsideration of this
case. As such, the Bank has not presented any authority that would justify the Reconsideration of
this Court’s Order Granting Plaintiff’s Motion for Summary Judgment and as such should DENY
the Bank’s Motion herein.

DATED June 3rd, 2016.
KIM GILBERT EBRON

/s/ Jacqueline A. Gilbert

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

7625 Dean Martin Dr., Suite 110

Las Vegas, Nevada 89139

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

- 15 -

909




KIM GILBERT EBRON

7625 DEAN MARTIN DRIVE, SUITE 110

LAS VEGAS, NV 89139

(702) 483-3300 FAX (702) 485-3301

N =

B W

~l N n

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of June, 2016, pursuant to NRCP 5(b), I
served via the Second Judicial District Court’s electronic filing system the foregoing,
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO RECONSIDER
ORDER GRANTING SFR INVESTMENT 1 POOL, LLC’S MOTION FOR SUMMARY

JUDGMENT, to the following parties:

AR R TR AR A SR R R A R
N

/s/ Zachary Clavton

An Employee of Kim Gilbert Ebron
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RIS CLERK OF THE COURT

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

THERA A. COOPER, ESQ.
Nevada Bar No. 13468

AKFERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Telephone: (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: thera.cooper@akerman.com

Attorneys for Defendant Bank of America, N.A., as

successor by merger to BAC Home Loans Servicing,
LP FKA Countrywide Home Loans Servicing, LP

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, Case No.: A-13-684501-C

Plaintiff, Dept.: XXI

V.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

BANK OF AMERICA, N.A’S REPLY IN
SUPPORT OF MOTION FOR
RECONSIDERATION

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Cross-Defendants.
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Defendant Bank of America, N.A. (Bank of America), by and through its attorneys at the
law firm AKERMAN LLP, hereby submits this Reply Memorandum in Support of Motion for
Reconsideration of the Order granting summary judgment in favor of SFR Investments Pool 1, LLC
(SFR) and denying Bank of America’s motion for summary judgment.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Nevada Revised Statute 116.3116(1) creates a statutory lien for unpaid assessments that a
unit owner owes to an HOA. The statute also creates a “super-priority” portion of this statutory lien
in which nine months of HOA assessments have priority over a senior deed of trust. Based on the
plain language of the statute that creates the HOA lien, the Nevada Supreme Court confirmed in SFR
Investments that nine months of unpaid HOA assessments constitute the statutory super-priority
portion of this statutory lien. Since this Court granted SFR’s Motion for Summary Judgment, the
Nevada Supreme Court held in /korn Holdings that the super-priority amount is limited to nine-
months of assessments prior to an HOA foreclosure and does not include an amount for collection

fees or foreclosures costs.
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In its Response in Opposition to Bank of America’s Motion to Reconsider, SFR attempts to
rely on contract principles such as accord and satisfaction and equitable subrogation to invalidate the
legal effect of Bank of America’s tender of the super-priority portion of the statutory HOA
assessment lien. None of these contract principles are applicable to whether the statutory HOA lien
was satisfied. It is undisputed in this case that Bank of America tendered the amount necessary to
satisfy the super-priority portion of this statutory lien. Because Bank of America’s tender satisfied,
and thus extinguished, the super-priority portion of the statutory HOA lien. To the extent SFR
obtained any interest in the Property through the HOA foreclosure sale, then that interest is subject
to Bank of America’s Deed of Trust. Accordingly, this Court should reconsider its Order granting
summary judgment in SFR’s favor, and instead grant summary judgment in favor of Bank of

America.

III. ARGUMENT

A. Bank of America’s Tender of Nine-Months of Assessments Satisfied the HOA’s Super-
Prioritv Lien.

Under NRS 116.3116(1), an HOA has a statutory lien for unpaid assessments. Also by
statute, only nine-months of HOA assessments are entitled to this “super-priority” status. NRS
116.3116(2)(b)-(c). The Nevada Supreme Court in SFR Investments, applying the plain language of
the statute, explained that “[a]s to first deeds of trust, NRS 116.3116(2) thus splits an HOA lien into
two pieces, a superpriority piece and a subpriority piece.” SFR Investments Pool I v. U.S. Bank, 334
P.3d 408, 411 (Nev. 2014). As explained by the SFR Investments Court, “NRS 116.3116 gives a
homeowners’ association (HOA) a superpriority lien on an individual homeowners’ property for up
to nine months of unpaid HOA dues.” Id. at 409 (emphasis added). SFR Investments further
provides that the beneficiary of record of a deed of trust can preserve its interest by “determining the

precise superpriority amount” and tendering it “in advance of the sale.” Id. at 418.
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Since this Court granted SFR’s Motion for Summary Judgment, the Nevada Supreme Court
held — again as a matter of statutory interpretation — that the super-priority portion of an HOA lien
does not include collection fees and foreclosure costs incurred by an HOA. Horizons at Seven Hills
v. lkon Holdings, 2016 WL 1704199, at *1 (Nev. April 28, 2016). The lkorn Holdings court
confirmed that the super-priority amount is “limited to an amount equal to the common expense
assessments due during the nine months before foreclosure.” Id. at *6.

In this case, pursuant to NRS 116.3116(3)(b), Bank of America tendered the amount of the
super-priority portion of the statutory HOA lien prior to the HOA foreclosure sale. Shortly after
receiving the Notice of Default and Election to Sell, Bank of America, through counsel, contacted
the HOA Trustee and requested a payoff ledger detailing the super-priority amount of the HOA’s
lien. Bank’s Mot., at Ex. E-1. This payoff ledger showed the amount of the last nine months’
delinquent assessments—the super-priority amount under lhon Holdings—was $720.00. Id., at Ex.
E-2. Accordingly, Bank of America sent a check to the HOA Trustee in the amount of $720.00 on
June 28, 2012 and explained that the check was sent to “satisfy [Bank of America’s] obligation . . .
as a holder of the first deed of trust against the property.” Id., at Ex. E-3. Even though the HOA

Trustee rejected this payment, Bank of America tendered, and thus satisfied the super-priority

portion of the statutory HOA lien.

1. SFR’s Reliance on Contract Principles to Challenge Satisfaction of a Statutory
Lien Fail As a Matter of Law.

SFR improperly claims that Bank of America’s “conditional offer to pay is not a tender” and
that Bank of America’s check constitutes an “unconditional” payment. SFR attempts to argue that
Bank of America’s tender did not satisfy the statutory super-priority portion of the statutory HOA
lien because “alleged attempted payment was impermissibly conditional by providing a check that
was a non-negotiable amount.” SFR’s Opp., at 5. SFR’s argument improperly relies on contract law
principles of accord and satisfaction as a basis for arguing that Bank of America’s tender of the nine-

month super-priority amount could not satisfy a statutory lien.
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Contrary to SFR’s assertion, and as set forth in the letter accompanying Bank of America’s
check to the HOA Trustee, Bank of America’s tender was made pursuant to NRS 116.3116(2)(b)
and was remitted to satisfy the nine-months of delinquent assessments (based on the HOA’s
assessment ledger) that the HOA was entitled to collect from the beneficiary of the Deed of Trust.
SFR’s assertion fails because it is based on the faulty premise that the amount Bank of America
tendered was an attempt to resolve a disputed contractual debt. As set forth below, contract
principles such as accord and satisfaction are inapplicable in this context where the HOA and Bank
of America are not in privity of contract and where the obligations of the parties are determined not
by contract, but by statute.

Under Nevada law, accord and satisfaction i1s an affirmative defense to a breach of contract
claim. See Nev. R of Civ. P. 8(c); Pierce Lathing Co. v. ISEC, Inc., 114 Nev. 291, 956 P.2d 93, 95
(Nev. 1998); Casarotto v. Mortensen, 99 Nev. 392, 663 P.2d 352, 353 (Nev. 1983). The Nevada
Suprema Court has explained that “principles of accord and satisfaction, subtending those of
compromise and settlement dealing only with the disputed or unliquidated amounts, are contractual
in nature.” Pederson v. First Nat’l Bank, 93 Nev. 388, 392, 566 P.2d 89, 91-92, 1977 Nev. LEXIS
573, *7 (Nev. 1977) (quotation and citation omitted). As noted above, the HOA lien for assessments
18 a statutory lien, and the obligations, if any, that Bank of America may have to the HOA, are
determined by statute, not by contract. Because Bank of America and the HOA are not in privity of
contract, principles such as accord and satisfaction are not applicable and cannot render Bank or
America’s tender a nullity.

Moreover, even if principles of accord and satisfaction were applicable to the instant case,
Bank of America’s check sent to the HOA still constitutes tender sufficient to satisfy the super-
priority portion of the HOA lien. SFR claims that “conditional” or “non-negotiable” language in the
letter accompanying Bank of America’s tender of the super-priority portion of the statutory HOA

lien negates the effect of that tender (SFR Opp. at 6). The Nevada Supreme Court has rejected this

analysis.
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In Pederson v. First Nat’l Bank, 93 Nev. 388(Nev. 1977), the Court acknowledged that even
if a check contains “conditional” language, acceptance of that check does not necessarily resolve a
dispute, and remittance of that check still constitutes tender. The alleged breaching party in
Pederson asserted that “the trial court was compelled to sustain his affirmative defense since he
tendered a check . . . in ‘full settlement’ of the Bank’s claim against him, which check was accepted
by the Bank.” Id. at 392-393. The Pederson Court rejected this argument and explained that while
“tender of that check and acceptance by the Bank is evidence supporting his defense of compromise
and settlement, other evidence presented shows that the Bank accepted the check to be credited
against the full sum due it.” Id. at 393. Although Bank of America was not attempting to resolve a
debt,' the rationale in Pederson applies — Bank of America’s remittance of the check, even with
conditional language, does not defeat the legal effect of the tender.

By tendering the super-priority amount prior to the foreclosure sale, Bank of America
preserved the first-priority position of its Deed of Trust. Since the super-priority portion of the
HOA'’s lien was extinguished prior to the foreclosure sale, Plaintiff’s interest in the Property, if any,
is subject to the Deed of Trust pursuant to NRS 116.31164(3)(a), which provides that the purchaser
at an HOA foreclosure receives “a deed without warranty which conveys to the grantee a// title of
the unit’s owner to the unit.” NRS 116.31164(3)(a) (emphasis added). Under Nevada law, the HOA

lost the ability to pass title free of the Deed of Trust when Bank of America’s tender extinguished

the super-priority lien.

'The fact that Bank of America’s counsel included “conditional” and “non-negotiable” language in its cover
letter to the HOA Trustee does not transform the tender of the super-priority portion of a statutory HOA lien into an offer
to enter into a contract or an accord and satistaction. The balance of the cover letter makes clear than Bank of America
is remitting payment of nine-months of delinquent assessments pursuant to NRS 116.3116(2)(b) and that the HOA
Trustee should not interpret the payment of these nine-months as any admission that Bank of America should, or will,
remit additional payment as to any collections costs or foreclosure fees.

6
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2. Contract Principles Cannot Convert Bank of America’s Tender of the Super-
priority Portion of the Lien into a Conveyance That Must Be Recorded.

SFR also asserts, improperly, that “tender by the Bank was an unrecorded interest’ in the
Property.” SFR Opp. At 6. As with the claim that Bank of America was attempting to resolve a
disputed contract, SFR’s argument on the alleged necessity of recording a tender offer similarly
lacks any legal or factual basis. As its argument that tender of the super-priority portion of a
statutory lien is a conveyance requiring recordation, SFR cites only the statute requiring recordation
of conveyance and the statutory definition of conveyance and concludes, solely on the basis of these
statutes, that a tender payment is a conveyance in real property that must be recorded.

First, Nevada’s statutory recording act provides: “Every conveyance of real property within
this state hereafter made, which shall not be recorded as provided in this chapter, shall be void as
against any subsequent purchaser, in good faith and for a valuable consideration . . ..” NRS 111.325.
The statute further provides that “conveyance shall be construed to embrace every instrument in
writing, except a last will and testament, whatever may be its form, and by whatever name it may be
known in law, by which any estate or interest in lands is created, aliened, assigned or surrendered.”
NRS 111.010(a). Based solely on these statutory references, SFR makes the conclusory, and
completely unsupported determination, that “any ‘tender’ by the Bank i1s a ‘conveyance’ under
Nevada law.” SFR does not even attempt to explain how the delivery of a check that satisfies (as a

matter of law) the super-priority portion of a statutory lien could either create, alienate, assign or

surrender Bank of America’s security interest in the Property.

*In more than one place in its brief, SFR concludes that if Bank of America desired to protect the Deed of Trust,
Bank of America should have recorded notice of its tender payment. At one point, SFR goes so far as to assert that Bank
of America “was required” to record a “Notice of Partial (or full) Payment against Lien on the Property.” SFR c¢ites no
authority for the proposition that a party who tenders payment to satisty a statutory lien has an obligation, or even the
authority, to record any document in the public record associated with that lien.

7
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SFR even acknowledges the fallacy of its conclusory pronouncement that tender equals
conveyance by devoting the next several pages of its memorandum to an analysis of the doctrine of
equitable subrogation in an apparent attempt to demonstrate that “equitable subrogation creates an
assignment of a property interest.” SFR Opp. at 8. SFR’s reliance on the doctrine of equitable
subrogation fails as a matter of well-established Nevada law. Although the Nevada Supreme Court
has addressed the doctrine of equitable subrogation extensively, SFR does not cite a single case from
either the Nevada Supreme Court or the federal District of Nevada. Instead, SFR relies on cases
from at least five other states — from Arkansas to Wisconsin and from California to Iowa to support
its conclusion that application of equitable subrogation requires this Court to find that Bank of
America’s tender constitutes a recordable conveyance.

A review of the Nevada case law on the doctrine of equitable subrogation reveals why SFR
failed to cite any Nevada precedent. The Nevada Supreme Court has explained that equitable
subrogation is a doctrine “created to accomplish what is just and fair as between the parties” and that
arises “when one party has been compelled to satisfy an obligation that is ultimately determined to
be the obligation of another.” AT & T Technologies v. Reid, 109 Nev. 592, 855 P.2d 533, 535 (Nev.
1993) (citations omitted), Houston v. Bank of Am. Fed. Savings Bank, 488, 78 P.3d 71, 73 (Nev.
2003) (adopting section 76 of the Restatement (Third) of Property: Mortgages and explaining that
equitable subrogation “permits a person who pays off an encumbrance to assume the same priority

position as the holder of the previous encumbrance”).
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Of relevance to the instant case, however, the Nevada Supreme Court has specifically held
that principles of equitable subrogation have no application where the lien at issue is a creation of
statute. In re Fontainebleau Las Vegas Holdings, LLC, 289 P.3d 1199, 1212 (2012) (quoting Lamb
v. Goldfield Lucky Boy Mining Co., 37 Nev. 9, 16, 138 P. 902, 904 (1914) and concluding that
“equitable principles will not justify a court’s disregard of statutory requirements”). In the context
of statutorily created mechanic’s liens, the Fontainebleau Court concluded, “the plain and
unambiguous language of NRS 108.225 precludes application of the doctrine of equitable
subrogation, as it unequivocally places mechanics’ lien claimants in an unassailable priority
position.” Important to its analysis, the Fontainbleau Court explained that a mechanic’s lien “is a
statutory creature designed to provide contractors secured payment for their work and materials
because they are generally in a vulnerable position.” [Id. at 1210 (quotation and citation omitted).
The Nevada Supreme Court has refused to apply equitable subrogation as a means of changing any
priority associated with the statutory mechanic’s lien. This Court should do the same as to the

statutory HOA lien.

B. SFR Has Not Established Status as a Bona Fide Purchaser.

In its response, SFR did not deny that it knew there were competing interests to the 600 or
more properties that it has purchased at HOA foreclosure sales or that knew it would have to litigate
against those holding these competing interests after it purchased a property. Rather, SFR claims
that each of the 600 properties it has purchased at HOA foreclosure sales must be considered
individually and that Bank of America has “provided no evidence that SFR had any actual
knowledge of specific facts of a superior interest or that a superior interest survived the sale.” SFR’s
claim to be a bona fide purchaser fails.

First, under Nevada law, bona fide purchaser status is an affirmative defense for which the
asserting party bears the burden of proof. Nev. Rev. Stat. § 111.325. Thus, SFR has the burden of
proof in establishing that it is a bona fide purchaser for value. Berge v. Fredericks. 591 P.2d 246,
248 (Nev. 1979). Contrary to SFR’s conclusory assertion, Bank of America does not have the

burden of proving whether SFR is a bona fide purchaser. Second, SFR has not, and cannot, claim

that it did not have actual and constructive knowledge of Bank of America’s Deed of Trust.
9
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SFR also fails to address substantively its duty to investigate whether Bank of America had
tendered payment to satisfy the super-priority portion of the HOA lien. At the time of the HOA
foreclosure sale, SFR knew: (1) Bank of America had recorded a deed of trust on the Property in the
amount of $74,642.00 on October 27, 2010; (2) just 16 months after the Deed of Trust was recorded
(and thus likely would not have realized a significant decrease in the amount of indebtedness
secured), the HOA recorded a Notice of Delinquent Assessment Lien in the amount of $965; (3) by
the time the HOA filed its Notice of Foreclosure Sale, the HOA was purporting to foreclose on a
$4,285 statutory lien; (4) the statute creating the HOA lien stated that nine months of assessments
were superior to the Deed of Trust; (5) as of the date of the HOA foreclosure sale, the Deed of Trust
had not been released. Based on these facts, at a minimum, SFR had a duty to investigate whether
Bank of America had tendered the nine months of assessments.

Under Nevada law, “a duty of inquiry” arises “when the circumstances are such that a
purchaser is in possession of facts which would lead a reasonable man in his position to make an
investigation that would advise him of the existence.” Allison Steel Mfg. Co. v. Bentonite, Inc., 471
P.2d 666, 668. (Nev. 1970). Moreover, a party has “constructive notice of [the facts at issue]
whether he does or does not make the investigation.” /Id. To rebut this presumption, a party
claiming to be a bona fide purchaser must show that it “made due investigation without discovering
the prior right or title he was bound to investigate.” Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246,
249 (Nev. 1979). As the party claiming to be a bona fide purchaser, SFR has the burden of
presenting evidence that it inquired as to whether Bank of America had tendered the nine-month
super-priority portion of the HOA statutory lien. SFR has not presented such evidence, and SFR is
presumed to know that Bank of America tendered the super-priority portion of the statutory HOA

lien.” SFR has not satisfied its burden of proof as to whether it was a bona fide purchaser for value.

"Because SFR has a duty of inquiry, it cannot challenge whether the HOA should have recorded a release of the
super-priority portion of its statutory lien after Bank of America tendered payment for the nine months of assessments.

10
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IV. CONCLUSION

As a matter of law, Bank of America’s tender extinguished the super-priority portion of the
HOA statutory lien. The Court should reconsider its Order granting summary judgment in favor of

SFR and instead grant summary judgment in favor of Bank of America.

DATED this 13th day of June, 2016.

AKERMAN LLP

/s/ Thera A. Cooper, Esq.
DARREN BRENNER, ESQ.

Nevada Bar No. 8386

THERA A. COOPER, ESQ.
Nevada Bar No. 13468

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A. as
successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans
Servicing, LP
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 13th day of
June, 2016 and pursuant to NRCP 35, I caused to be served a true and correct copy of the foregoing
BANK OF AMERICA, N.A’S REPLY IN SUPPORT OF MOTION FOR
RECONSIDERATION, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

Diana Cline Ebron, Esq.

KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Attorney for SFR Investments Pool 1, LLC
Steven T. Loizzi, Jr. Esq.

ALESST & KOENIG LL.C

9500 West Flamingo Road, Suite 205

Las Vegas, Nevada 89147

Attorney for Alessi & Koenig LLC & Sutter Creek Homeowners Association

/s/ Allen G. Stephens
An employee of AKERMAN LLP
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Nevada Supreme Court clearly stated that a first deed of trust holder’s pre-foreclosure tender
prevents the first deed of trust from being extinguished. 334 P.3d 408, 414 (“[A]s junior lienholder,
[the holder of the first deed of trust] could have paid off the [HOA] lien to avert loss of its
security[.]”); id., at 413 (“As a practical matter, secured lenders will most likely pay the [9] months’
assessments demanded by the association rather than having the association foreclose on the
unit.”) (emphasis added).

As instructed by SFR Investments and lkon Holdings, Bank of America tendered the super-
priority amount prior to the foreclosure sale. Shortly after receiving the Notice of Default and
Election to Sell, Bank of America, through counsel, contacted the HOA Trustee and requested a
payoff ledger detailing the super-priority amount of the HOA’s lien. Bank’s Mot., at Ex. E-1. This
payoff ledger showed the amount of the last nine months’ delinquent assessments—the unequivocal
super-priority amount under /kon Holdings—was $720.00. Id., at Ex. E-2. Accordingly, Bank of
America sent a check to the HOA Trustee in the amount of $720.00 on June 28, 2012. 7d., at Ex. E-
3. While the HOA Trustee inexplicably rejected the super-priority payment, the super-priority

payment still discharged the super-priority lien under the doctrine of tender.

2. Bank of America’s super-priority payment discharged the super-priority lien as
a matter of law.

Tender is complete when “the money is offered to a creditor who is entitled to receive it.”
Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) (emphasis added). After the
money owed is offered to the creditor, “nothing further remains to be done, and the transaction is
completed and ended.” Id. Other jurisdictions agree that tender is defined as “an offer of payment
that is coupled either with no conditions or only with conditions upon which the tendering party has
a right to insist.” Fresk v. Kramer, 99 P.3d 282, 286-87 (Or. 2004) (emphasis added); see also 74
Am. Jur. 2d Tender § 22 (2014). In its opposition to Bank of America’s motion for summary
judgment, SFR stated that tender required “an unconditional offer of payment, consisting in actual

production, in current coin of realm, of a sum not less than the amount due.” SFR’s Opp., at 5

(quoting Equitable Life Assur. Soc. of United States v. Boothe, 86 P.2d 960, 962 (Or. 1939). Bank of
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America satisfied this standard by producing a check for the full amount due—$720.00—the
statutory super-priority amount. Bank’s Mot., at Ex. E-3. Under the tender doctrine as stated by
SFR, Bank of America is entitled to summary judgment.

SFR argues Bank of America’s tender offer was “conditional” because it was “dispute[d] as
to what is included in the super-priority amount, and Nevada has not ruled on this issue.” SFR’s
Opp., at 3. Nevada has now ruled on this issue, unequivocally holding that the super-priority amount
“is limited to an amount equal to the common expense assessments due during the nine months
before foreclosure.” [lkon Holdings, 132 Nev. Adv. Op. 35, at 13. Bank of America tendered an
amount equal to the last nine months’ delinquent assessments, as this Court found. MSJ Order, at
Findings of Fact § 11. Because the full super-priority amount was offered to the creditor entitled to
receive it, the super-priority lien was discharged as a matter of law. This Court’s analysis should
end here—Bank of America is entitled to summary judgment because the super-priority lien was
discharged prior to the foreclosure sale.

Bank of America expects that SFR will argue the tender was conditional because the proper
calculation of the super-priority amount was unclear at the time of tender. This argument is a non-
starter. When a court interprets a statute, “it is explaining its understanding of what the statute has
meant continuously since the date when it became law.” Rivers v. Roadway Exp., Inc., 511 U.S.
298, 313 n.12 (1994). Put simply, when the Nevada Supreme Court held the super-priority amount
of an HOA’s lien is limited to nine months’ delinquent assessments in fkon Holdings on April 28,
2016, it also held that was the super-priority amount when Bank of America submitted the $720.00
to the HOA Trustee on June 28, 2012. The HOA Trustee’s incorrect interpretation of the super-
priority amount at that time is irrelevant—*"“ignorance of the law i1s no excuse.” U.S. v. Int’l Minerals
and Chemical Corp., 402 U.S. 558, 563 (1971).

In any event, the plain language of the super-priority statute is unambiguous, and the agency
charged with interpreting the statute confirmed the meaning of the unambiguous language well
before the HOA’s foreclosure sale in this case. NRS 116.3116(2) states the super-priority amount is
equal to the amount of assessments that “would have become due in the absence of acceleration

during the nine months immediately preceding institution of an action to enforce the lien. . . .” In

9
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2012, the Nevada Real Estate Division of the Department of Business and Industry (NRED), the
agency charged with administering the HOA Lien Statute, explained that the “super priority lien
based on assessments may not exceed 9 months of assessments as reflected in the association’s
budget, and it may not include penalties, fees, late charges, fines or interest.” 13-01 Op. Dep’t of
Bus. & Indus., Real Estate Div. 18 (2012); see also Folio v. Briggs, 656 P.2d 842, 844 (Nev. 1983)
(explaining that courts “are obligated to attach substantial weight to [an] agency’s interpretation” of
a statute it is charged with administering). The HOA and HOA Trustee’s decision to conduct a
counter-textual interpretation of NRS 116.3116(2) to increase their profits does not effect on the
validity of Bank of America’s tender.

By tendering the super-priority amount prior to the foreclosure sale, Bank of America
preserved the first-priority position of its Deed of Trust, “avert[ing] the loss of its security”
according to the Nevada Supreme Court. See SFR Investments, 334 P.2d at 414. Since the super-
priority portion of the HOA’s lien was extinguished prior to the foreclosure sale, SFR’s interest in
the Property, if any, is subordinate to Bank of America’s senior Deed of Trust. Accordingly, this
Court should reconsider its Order granting summary judgment in SFR’s favor, and instead grant

summary judgment in favor of Bank of America.

B. SFR is not a bona fide purchaser.

Bank of America is entitled to summary judgment because SFR is not a bona fide purchaser
for value. As SFR correctly set forth in its motion for summary judgment, to qualify as a bona fide
purchaser, a party must purchase property “(i) for value, and (i1) without notice of a competing or
superior interest in the same property.” SFR’s Mot., at 11 (citing Berge v. Fredericks, 95 Nev. 183,
185, 591 P.2d 246, 247 (1979). SFR cannot satisfy this second element, and thus cannot be a bona
fide purchaser, because: (1) its managing member has admitted under oath that SFR knew litigation
was necessary to attempt to clear title to properties purchased at HOA foreclosure sales, and (2)
Bank of America’s Deed of Trust provided SFR with inquiry notice of Bank of America’s super-

priority tender.

10
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1. SFR’s deposition testimony reveals it is not a bona fide purchaser.

SFR cannot be a bona fide purchaser because its managing member testified under oath that
it knew it would have to litigate against those with competing interests to the properties SFR
purchased at fire-sale prices at HOA foreclosure sales. SFR’s managing member, Christopher
Hardin, as a 30(b)(6) representative in another case, testified that beginning in December 2012—
before SFR purchased the Property—SFR sought to keep its HOA foreclosure auction purchases at
prices “as small as possible because [we] knew [we] needed to expend a bunch of money in
litigation.” Declaration of Steve Shevorski, Exhibit 1, at 18:12-21; 20:5-11. In that same
deposition, taken on November 11, 2014, Hardin testified that SFR owned over 600 properties. Id.,
at 15:14.

Put simply, SFR cannot be a bona fide purchaser when it knew there were competing interests to
the properties it purchased at foreclosure sales, and it knew it would have to litigate against those
holding these competing interests after it purchased a property. Further, having purchased hundreds
of properties at HOA foreclosure sales, SFR was well aware of the risk attendant to purchasing these
properties at deep discounts, like its purchase of the Property in this case. In light of its institutional
knowledge of the HOA foreclosure sale industry, and the particular knowledge that it would have to
litigate against those with competing interests in the properties it purchased, SFR’s argument that it

is a bona fide purchaser is without merit.

2. Bank of America’s Deed of Trust put SFR on inquiry notice of the super-priority

tender.

Even setting aside its institutional knowledge and sworn testimony, SFR still cannot claim to
be a bona fide purchaser because Bank of America’s Deed of Trust put it on inquiry notice of Bank
of America’s super-priority tender. A party cannot qualify as a bona fide purchaser if the party was
under a duty of inquiry prior to purchasing the property at issue. Berge v. Fredericks, 95 Nev. 183,

188, 591 P.2d 246, 249 (1979). The Berge Court explained that this duty arises:
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when the circumstances are such that a purchaser is in possession of

facts which would lead a reasonable man in his position to make an

investigation that would advise him of the existence of prior

unrecorded rights. He is said to have constructive notice of their

existence whether he does or does not make the investigation. The

authorities are unanimous in holding that he has notice of whatever

the search would disclose.
Berge, 95 Nev. at 189 (emphasis added). The Nevada Supreme Court has clarified that “[a] recital in
an instrument of record charges subsequent purchasers with notice of all material facts which an
inquiry suggested by that recital would have disclosed.” Allison Steel Mfg. Co. v. Bentonite, Inc., 86
Nev. 494, 499, 471 P.2d 666, 669 (1970).

Here, the recorded Deed of Trust contained the following provision, which put SFR on

inquiry notice of Bank of America’s super-priority tender:

If Borrower does not pay [HOA] dues and assessments when due,

Lender may pay them.
Bank’s Mot., Ex. A. This provision of the publicly-recorded Deed of Trust put SFR on inquiry
notice that Bank of America could pay off a lien which had priority over the Deed of Trust. Whether
SFR actually knew of Bank of America’s tender is thus irrelevant, as it was under a duty to inquire if
Bank of America had tendered, and it i1s “charge[d] ... with notice of all material facts which” this
inquiry would have disclosed. See Allison Steel, 86 Nev. at 498.

Inquiring whether any party had tendered the super-priority amount prior to the sale would
have been far from onerous—SFR could have simply asked the auctioneer at the HOA foreclosure
sale if the super-priority lien had been paid off prior to the foreclosure sale. It could have called the
HOA Trustee prior to the sale and made the same inquiry. The fact that SFR chose to bury its head
in the sand here is irrelevant, however, because it is charged with knowledge of all facts this simple
inquiry would have revealed. For this reason, while SFR may not have had actual knowledge of
Bank of America’s super-priority tender, as this Court found, it did have inquiry notice of Bank of
America’s tender, which is sufficient to defeat its bona fide purchaser claim. See MSJ Order, at

Conclusions of Law 9 11(d).

12
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SFR cannot qualify as a bona fide purchaser, as it had actual and constructive knowledge of
the senior Deed of Trust, and inquiry notice of Bank of America’s tender offer. Because SFR is not
a bona fide purchaser, it is not shielded from the effect of Bank of America’s super-priority tender,
which extinguished that portion of the HOA’s lien prior to the foreclosure sale. Consequently, to the
extent SFR has any interest in the Property, that interest is subject to Bank of America’s Deed of
Trust. Accordingly, this Court should reconsider its Order granting summary judgment in favor of
SFR, and instead grant summary judgment in Bank of America’s favor.

C. At minimum, there is an issue of fact for trial regarding the balancing of equities.

Even if this Court disagrees that Bank of America’s super-priority tender extinguished the
super-priority lien as a matter of law, this Court should still reconsider its Order granting summary
judgment in favor of SFR, as issues of fact remain regarding equitable balancing. In Shadow Wood
Homeowners Ass’n v. New York Comm. Bancorp, the Nevada Supreme Court explained that trial
courts must balance the equities between a foreclosure-sale purchaser and a party seeking to set
aside the sale to determine if the sale should be set aside. Shadow Wood, 132 Nev. Adv. Op. 5, at
19. To be clear, Bank of America’s tender argument does not require the sale to be set aside.
Rather, Bank of America argues that because the super-priority lien was extinguished prior to the
sale, the interest SFR purchased at the sale is encumbered by Bank of America’s Deed of Trust.
Under this argument, equitable balancing is unnecessary, because this Court is not asked to
invalidate the sale under its equitable authority.

If Bank of America’s super-priority tender did not extinguish the super-priority lien prior to
the sale, however, this Court must balance the equities to determine whether the sale should be set
aside. Here, the equities favor setting aside the sale. Bank of America provided a $74,462.00 loan
to allow the Borrower to purchase a home. Bank’s Mot., at Ex. A. When the Borrower fell behind
on his HOA dues, Bank of America offered to pay the super-priority amount to the HOA, which
would help alleviate some of the HOA’s financial stress arising from homeowners failing to pay
their dues themselves. MSJ Order, at Findings of Fact 4 11. The HOA’s agent, the HOA Trustee,
wrongfully rejected this super-priority tender, and proceeded to sell the Property for 21.8% of its fair

market value.
13
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In contrast, SFR simply purchased the Property at a fire-sale price. Despite its significant
institutional knowledge, it did nothing to determine if the super-priority lien had been satisfied prior
to the sale. This inquiry would have consisted of a simple phone call to the HOA Trustee. The
HOA Trustee’s failure to disclose Bank of America’s super-priority tender may provide SFR with
claims for monetary damages against the HOA or HOA Trustee if the sale is deemed invalid.
However, SFR’s failure to investigate the Property it purchased and the HOA Trustee’s failure to
disclose material facts regarding the quality of title it was conveying through the foreclosure sale
should not cause Bank of America to lose is secured interest in the Property. As the Nevada
Supreme Court stated throughout SFR Investments, an animating purpose of the super-priority
provision is to encourage lenders to pay off the super-priority lien to provide HOAs with much-
needed delinquent assessments. 334 P.3d at 413 (“As a practical matter, secured lenders will most
likely pay the [9] months’ assessments demanded by the association rather than having the
association foreclose on the unit.”). Bank of America did so here. Accordingly, at minimum, this
Court should reconsider its Order granting summary judgment in SFR’s favor, and allow this matter
to proceed to trial to resolve the issues of material fact surrounding the balancing of equities between

Bank of America and SFR.

1

1

1

1
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IV. CONCLUSION

This Court should reconsider its Order granting summary judgment in favor of SFR, and

instead grant summary judgment in favor of Bank of America, as Bank of America’s super-priority

tender extinguished the super-priority lien as a matter of law under /kon Holdings. Alternatively,

this Court should allow this matter to go to trial, as issues of material fact remain regarding the

balancing of equities between Bank of America and SFR.

DATED this 16™ day of May, 2016.
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/s/ Ariel §. Stern, Esq.

ARIEL E. STERN, ESQ.

Nevada Bar No. 8376

STEVE SHEVORSKI, ESQ.
Nevada Bar No. 8256

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A. as
successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans
Servicing, LP
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DECLARATION OF STEVE SHEVORSKI, ESQ.

1. I make this declaration based on my personal knowledge.

2. I am an associate with Akerman LLP and legal counsel for Bank of America in this
action.

3. Attached as Exhibit 1 to this declaration is a true and correct copy of the transcript of

the deposition of Christopher Hardin, the managing member of and 30(b)(6) Witness for SFR
Investments Pool 1, LLC in the case styled SFR Investments Pool I, LLC v. Bank of America, N.A.,
Case No. A-14-694435-C.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 16™ day of May, 2016.

/s/ Steve Shevorski, Esq.
STEVE SHEVORSKI, ESQ.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 16™ day of
May, 2016 I caused to be served a true and correct copy of foregoing BANK OF AMERICA,
N.A.’S MOTION FOR RECONSIDERATION, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court’s facilities to those parties listed on the Court’s Master

Service List.

Law QHfice of Ladine Oravetz
R :::f : pomm Cf}ﬁta{iﬁ

For those Parties not registered pursuant to Administrative Order 14-2, service was made in

the following manner:

(UNITED STATES MAIL) Pursuant to NRCP 5(b), by depositing a copy of the above-
referenced document for mailing in the United States Mail, first-class postage prepaid, at Las Vegas,

Nevada, to the parties listed below at their last-known mailing addresses, on the date above written.

/s/ Julia M. Diaz
An employee of AKERMAN LLP
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INDEX OF EXAMINATIONS
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RCATURRG

INDEX OF BEXHIBITS

DESCRIPTION

Notice of Rule 30{(b} {(8) Deposition of

SFR Investments Pool 1, LLC
Foreclongure Deed

Copy of Cashier's Check

413

INFORMATION TO BE DPROVIDED

None
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1 {Court reportert's opening statesent was waived, )
2 % & # % *

3 {Deposition Bxhibits & - C marksd.
4 (Witness sworn. )

L WHEREUPON:

& CHRISTOFHER HAEDIN

7 having been first duly sworn, was

8 examined and testified as follows:

10 EXAMINATION

11 BY MS, SCATURRD:

12 3. Could you please state your name for
13 the record?

14 A, Christopher John Havdin,

15 0. Can you please spell that?

i6é A CoH-R~I-8-T-0~P~H-E~R, J-0~H-N,
17 Hardin, H-A-R-D-I-N,

18 Q. Have you ever had your deposition
12 jtaken beliora?

20 AL Yyesg.,

215 0. About how many timeg

22% A, Maybe four.

23? 3. When was ths last time?

24;: A Three nonths ago.

25 | Q. Wag that here?

CoROASSOCTIATES OF NEVADA
LAS VEGAS, NE?AHA {702} 382-5015
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1 MS. CLINE: I can't rememnber 1f it was
3 THE WITNESS: T think it was at

4 mnother propexrty.

5 IBY MS. SCATURRO:

g o go it gounds like you probably know

7 iehe ground ruleg as they say.

8 A, Very basically, but remind me.

3 o, We will go over them 80 we are on the
10 lsane page.

11 We have a court reporter here who is
12 ranscribing everything we are saving so it is
13 Hwmportant for you Lo say ves or no instead of an
14 hh-huh or uh-uh., It 1g also important that we
15 ftalk only one at a tims. Shs can only get what
16 jeach person 18 saying ong at a time.

17 If vou have a questicn or if vou don’t
18 understand a guestion that I ask, let we know

19 fland I will try bto clarify the guestion. If

20 Lhers J%la word that I usse that vou don't

21 understand, ask we to define it so we are on the
22 |game page, we ayre talking about the same thing,
23 TE s You e SN L?I“@rik 1 ef me know. T
24 will Just ask that vou answer any pending

25 lquestion before we take a break. It is nob a

CER ASBSBOCIATES OF NEVADA
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&
marathon. Any tims you need a break ig fine.
Are you on any medications that would

impact your ability to testify today?

A, No .

<. Have yvou had any alcohol or other
drugs in the lagt 24 hours?

A, No.

Q. Is there any other reason why vou
canmot competently testify today?

Al N

Q. T have handed vou what we are nmarking

iy

g Exhibit A, which is a notice of deposition of
the Rule 30(b} (6) witness for SFR Investments.
Have vou seen this notice before?
A, Yes,
0. Have vou besn degignated by 8FR to
provide testimony concerning the topics listed
in the notice?

A Yas

TI}

Q. How did you prepare for today's
deposition?

AL By reviewing the records that were
held in the SFR office and reviewing public
records at the Clark Countyv Recorderts Cffice,

ag well as tex records.

CERASEQUIATES OF NEVADA
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0. So you have a file for thig propsrty
in vour office that you reviewed?

B, We do. We provided it to you.

0. Did you speak with anyone about your
case or testimony in preparation for the

than communications with

7
D

e
O
;..»v
Pt
b
Q
53
o
ps
=g
b
4

counsal? I don't want to know anyvihing that is

AL Other than counsel, no.
Q. How long nave you worked for SFR?
A Since Qotober of 2018,
0. and what ig yvour title?
AL I am manager,
. Is thalt a corpovate manager or like an
office manager tvpe desgignation?
A Both.

L You referenced S8FR's pffice. Where i

n

their office located?

A, The office ig located at 5030 Paradige
Road, Sulte B-214, Las Vegas.

Q. aAnd how many employees are employed
with SFRY

A Approximately elght.

¢

Q. And do those emplovees work out of

that Paradise Road offices

U8R ASSOCTATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-301%
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AL Yyes.,

9. Do you have an in-house legal person?

A Ne,

Who handles SFR's legal matters?

Al Howard Xim & Associatas.

Q. Ave they the only counsel that 3FR
utilizes?

A, We have used in the pasgt an attorney
by the name of David Rosenburg, but minimally.

Q. what kind of matters wag that, did he

s

handle for BFR?
A, Same tyvpe of matters that Howard &
Agsoniates doss,

0. About how long ago was that?

A, Maybe a little over a year ago
parhaps. I cant't remember the exact dates, but
it has been a while.

(R What are your job duties ag & npanagey
of SFR?

A, I am the sole manager for the company.
It ig a manager managed company per the
Secretary of State., My job is to run all

agpects of the company, including the

'y
3
=
03
I....I
;.
!
L
C
]
=
o
=
£
b
&t
g
b
by
}.J
H
frim
b s d
ot
L0
(%Y
1.,,.;
}:‘:u
e g1
i.,) -
et
ot
=
i
O
gy

COR ASS0CIATES OF NEVADA
LAS VEGAS, NEVADA (702} 382-501%




ik
A

£

employess, any and all aspects of thes company.

Q. SO do you report Lo anybody?

A, No. Under the operating agreement, I
have total authority of the company and so I do
what I ~- the company has been very successful
under my leadership so T am left alone to do
what I need to do.

Q. So do you own SFR then?

AL No. I am a managey. I am an
sployves.

Q. So who owng BFR?

A, The company -- the sole member of ths

company is SFR Investments, LLC,

n—,.i

7Y, And ig that a Nevada LLC?

A, To is,

O, Who are the nembers of thalbt LLC?

A I belisve 1T is a company namsd SFR

Punding, LLC.

Q. And who are the members of 8FR
Funding, LLC?

A I am not sure. It 18 & Delaware LLC
go I would have to go look at those records.

-

. Do oyou know 1f it continues onn beyvond

CER ASSOQUIATES OF NEVADA
LAS VEGAS, NE '.AE‘A (702) 382-
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22

that substructure once we geb to the next
Dalaware LLC?

A, I wouldn't know because I don't know
the next level, I wouldn't know the steps
eyond .,

Q. Se vou stated you have sole
responsibility for all of the business functions
of SFR Invegtments then?

. Right.

3. How is8 SFR Investments Tunded?

. When I need money, I ask the attorney
for SPFE to deposit money into the SFR account
and he does.

0. Where does that money coms from, do
vou Ruow?y

A, I don't know. You would have bto ask
him.

MS. CLINE: Just [or ths rscord, that

ed.

'I"'

wasn't one of the topics 1i

M&. SCATUREO: I helisen

J
m

that is part
of the corporate structure,

MS., CLINE: I don't know that it is,
but my understanding ig that the funding was nob
included.

THE WITHNESS: It i also not relevant.

1
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BY MS. SCATURRO:
Q. S0 are vou paid a salary for your

ragpongibilities as managesy?

A I pay myself a salary, yes.

2.,  Are vou a manager, officer, ov
director of any other entity?

A, I am the managey of SFR Investments,

*

And what are your regponsibilities and
rolé with that entity?

AL The company has no operations so

-
-
e

although I am the managesy, it dossn't perform
any business functiong. Although I think one
propeyty might be titled in S¥FR Investments, but
gxcapt for one property titled under that LLC,
it has no operations.

Q. I just want to talk briefly sbout your
background. What is your highest level of
aducation?

A College.

SR Did wyou graduate?

SR ASSOCIATES OF NEVADLA
LAS VEGAS, NEVADA {702} 3B2-3015
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A No-.

2. So getting back to SFR, what sexactly
ig BFRE? I guess when we are talking SFR g0 we
are-ﬁn the same pags, we are talking SFR
Invegtmants Pool, the Plaintiff in this case.

What ig SFR's businegs purpose?

A To build a long-term vental portfolio,

Q. And how doss 1t go about building that
rental p@ftﬁ@li@?

A, To be clear, the long-term rental
cortiolic would congist of gingle family houses,

o

condog a8 opposed ©o other types of rental
oroperty, and so we would go out and ilook around

the gtate of Nevada for investment deals, 1like

m

many other investors do, nothing new or unusual,
and we buy when ws gse opportunities.
Q. Do you purchase properties outside of

the state of Nevada?

i

AL No .

Q. And do you do anvihing other than
purchase properties and then lease them oy rent
tham out?

A, No.

0. Doeg it manages the properties?

AL We do.

CSR ASSOCIATES OF HNEVADA
LAS VEGAS, NEVADA (702) 3B2-501%
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Q. S¢ do vou have in-house peopls Lhat
manage it or do you work with a property
manager?

AL In~house emploveas,

Q. So it is faly bto say that SFR sarns
rental income from the properties, right?

AL That would be accurate,

Q. Does SFR sell any of the propertiss?

AL ag a gensral policy, no. Howavar, we
have in the past either traded some hack for
various reasons, but very few.

Q. What do vou msan trade soms back?

Fi There was an instance involving Wells
Fargo Bank, a property we had bought, we found
out after the sale, we didn't know hefore the
sale obviously, was occuplied by a 1little old
lady with dementia and she had difficulty
underatanding what happened and refused Lo
cooperats with ug. I wasg left with the decigion

whether T wanted to avigt a little ¢ld lady ox

1
&

work out a deal gtay in the house. Certainly
it is not SFR's policy to harm people, so I gotb
a2 hold of Wells Fargo Bank who would have bean

extinguished in that sale and we worked out an

arrvangement whereby title would bhe transferred

i,,;e"'-L
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az

1 back to the little old lady and she could stavy

-3

fthere,  In & cage like that where 1t 18 a8 mabtey

Lad

of doing the right thing morally, we would do

A

something like that.

5 Qs Did Wells Fargo pay you to convey the
& ppropexty pack?

7 A, Well, I think the terms of the deal

8 lave probably confidential, but let's just say we
3 eed on an arvangsment where the little old

10 jlady could stay in the houss.

4]

11 2, 20 when we first started talking, vou

f'N

12 said that SFR has been -- I forget your exact
13 words now -- very successfiul under your
14§1éa&arshipv Is 8FR profitable then?

152 A. I think until the litigation clears
lﬁéup, I think it would be not appropriate to talk
1?§ab@ut profits because the end is not in sight,
13? Q. And by the litigation, what ave you
19? zferring to, thia_particuiar litigation?

262 A Yag, A you ars awars, there was a
21§V1CL3 ry by SFR in the Supreme Court. The banks
22§G@ntinu@ to fight for reasons which are besvond
Biéme; and so until we clear that cut, I think
Eééu scugsing profits are premature.

28 o What's vouy definition of success

CHR ASSOCIATES OF NEVADA
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7

73

Ley

then?

A, I don't think I have one. I think I
will know when I get there.

0 I was just wondering what vou meant
when you gaid they have been successgful undsy
vour leadership.

A We have bought & very large number of
homes, we fixed them, we rented them, we had
court victories. It has not been a terrible two
vears. Work to be done still, risk ahead of us

still, expense ahead of us still.

-
et

0. About how many homes does S8FR have in

e

T

ity portfolio?

B, A little over 600

o vyou refersnced the recent whabt you
called court victory., You'll understand if I
don'tt agree with that; but in any case, we are
talking about the same recent Suprems Court

decigion. You were gucted in ths Wall Street

g

ournal stating yvou expected to make a

h
[.,4

ignificant return, What exactly is your
expectation and what did you mean by significant
return?

A, First of all, let's clarify what

appears in the press is not always acgurate. I

CBR ASSOCTIATES OF NEVADA
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&

L5

don't think that is guite the phrasing I was
using. I think I was wmisguoted there.

Q. So do vou expect to make g gignificant
return?

Fi I don't know vet. I know that's what

142

B

everyone 1s out in the marketplace disoussing
but I don't think we could even talk about that
right now.

Q. So I want to g0 back and talk about
SFR's procedures for purchaging properties at
HOA foreclosure sales., In 2013, what was SFR's
procedures £or purchasing properties at HOA
foreclosure sales? By procedure, I mean what
did vou do to prepare for purchasging a property?

A, I would investigate what might be
coming up for sale, say, pervhaps in the next
five business days, by going on websitss such as
Foreclosure Hadary, websgites such as Nevada Legal
News, I would call collection conpanies o see
what they might be bringing to sale, I would -~-
I think that is wmost of what I would do. Thers
are occasions where I would attempt to buy
directliy from an investoy who purchased a
property, therve were ovccasions wheve I rsached

out Lo HOA's that 1 knew had properiy revert

CER ASSOCTATES OF NEVADA
LAS VEGAS, NEVADA {702) 382-5015

838



1 back to them and try te buy directly off of

AN
b
gg
o=

I was using a broad methodology of

3 |finding properties. We didn't buy everything.
4 [Soms we buyt some we didn't. It depends on what
511 felt like at the time.

) Q. How did vou make that decision about
what vou would buy‘amd what you wouldn't buy?

8 A, Just like any real estate investor

% would. Is it something that would fit into a
10 Hong-term rental portfolio, what are the

11 jexpenses involved, what part of town ig it in,
12 foss it have a pool, not a pool, what condition
13 i the property in, what legal risk I think

14 might be involved with regard to expenses, how

1% Jarge, how small the house is, is it a condo.

f”:*
_{D

Eﬁ,z

16 ondos typically have higher HOA fees so that is
17 ja consideration when vou go rental propertiss.
18 8o I would make just a real esbtate investor

19 idecigion on thesge houssas, like investors acrosgs

:]

QN

o

20 ftown do every single d
21 Q. 80 part of that consideration would
22 plso be, and T think vou said as much, what you
23 jcould earn from that property, right?

24 AL In terms of rental incoms.

b
151
Ko

And you mentioned the legal yisk.

CER ASBOUINTER OF NEVADA
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18
1 What legal risk were you congidering when

2 determining whether to purchase or not purchase
3 s property?

& A I would say --

5 M2, CLINE: I wag just going to ask if
& jyou could specify a8 time frame.

7 MS. SCATURRO: We wers talking about

8 12013, That is the time of thae --

& - MS. CLINE: The foreclosure sale wasg
10 lin January of 20137

11 M8, SCATURREC: That's correct.

1z THE WITNESS: Ag vou are awarse, in

13 Dhecember of 2012, the Nevada Real Estate

14 Divigion came out with an advisory opinion

15 fstating that an HOA foreclosure would extinguish
16 3 bank lien. As you ars alsce aware, the Nevada
17 Eeal Estate Division wag granted authority by

18 the Nevada Supreme Court to be the regqulator of
12 ireal estate law in this state prior to that.

20 {Therefore, when their opinion came cut, it wasg a
21 wery powerful opinion.

22 Unfortunately, some didn't take it

23 wmerioualy, to thely detriment. We were wise Lo
24 ftakes iU seriously. When that decision came out,

25 we realized that indeed the bank lien had been

USSR OASSOCIATES OF NEVAUA
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3

1 jextinguished, we were perplexed why nobady slse
< jsaw that. It was clear as day to us. Qur
mission then going forward was to tyy to explain
4 {to people how and why it was extinguished; and

5 o going to these auction on thess properties, I
& had to take into account how long was it golng

7t take me to explain to people what rvisks, what

it
i1

8 lawsuits, what expenses, and what if a Judge

¢ here or a judge there doesn't gquits

10 nnderstanding what we are tyving to explain to
11 jthem, what kind of risk does that put us into.
12 Tt wag really an estimation., We knew
13 jwe were yight. There ig no doubit we were right
14 jparly on, We kuew it. The guestion was how 4o
15 vou convinee the rest of Nevada we ars right,
16 ond it Just took ftime for that to happen and

17 lexpense,

18 Q. 8o that congideration factored in to
19 whether you purchase a property or not

24 AL Yes, because it takes a large amount
21 jof money. As we are doing the explaining, we
22 jare having to stave off foreclosure attempts by
22 denders, and that 18 very, very expensive, and

11, ges, if 1t 18 going

1
2% {to take me a year and a half to explain this to

CER ASSCUCIATES OF NEVADA
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1 j{the powers that be in Nevada, in the meantime, I
2 may‘ﬁaﬂa 150 bank foreclosures, what is 1t going

%

to cost me to stave off these foreclosures while

4 i do the explaining.

L

Q. Is it fair to say the price yvou were

[

6 %illing to pay needed to be as small as possible
7 because vou knew you needed to expend a bunch of
8 monay in litigation?

5 A. Yes. Bear in mind in addition to a
nae I wag facing,
11 i have other cogts. 1 had at the time not sight
12 employvees but kagically built up to eight

3 lemplovees, I had to pay for an offic I had to
14 pay for repairs, I had to pay for leasing

15 efforts, I had to pay off urility liens, I had
18 {to pay off second, third HOA's which are the

17 jmon-~foreclosing HOA's, I had to maintain the

properties, put tollets in, aly conditionsrs,

Jecd
7

19 ot watey heaterg, The expense is tremendous,
20 80 1t was a very expensive effort.

21 €, You knew whan you were purchasing, we

R
M
gj
‘L

1 talk specifically about this property, that
23 wou were likely algo purchaging a lawsulf at
24 {that point?

25 A, No. Because bear in mind, not all of

CHER ABSBOUIATES OF NEVADA
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10
11
12

13

14

%
L .

OUT merties were in lawsuits. T was

oy
chaging the possibility of & lawsuit and I

R

d@ﬂfﬁ know 1f one would ocour or not.

Q. o let's talk a little bit about -- I
guess o back up for a second, so the procedure
that you Jjust outlined, has that changed sincs
20137 Do vou have a different procedure that
yvou follow today?

AL No. It is standard real estate
investnent underwriting. It has been arcund for

a hundred years and won't change for another

hundred years. Aarossg the valley, I do the same

ithing that evervbody slse does.

When vou talk aboul hiow you

3

linvestigate and review the various attributes of

-~

properties, do you veview like, for example,

Izillow when you are researching a property?

A T will 1look at a npumber of websites o

{B

itry to get a broad view of a property end to

enid. Fillow is one of ths gites I look ab. You

13

can't trust any ons gite because it is off the

internet. It is as acourate as the internet is.
T will look at it and see if anvithing popg out
that might catch my eye,

One thing I noticed on Zillow is you

CEROASBOCIATESR OF NEVADA
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R

1 will look at a property on Zillow and vou will

B

a section off to the right side that savs

(’)

S

3 jauctions.con, goeing into lender foreclosurs in
4 two weeks, Well, that is something I have @D

L1

take into wmy undsrwriting.
& o, In that sane velin, do you review the

7 recorded documents before you purchage?

UJ

9 Q. 3o do you review vour understanding --
10 it sounds like, and I am extrapolating from what
11 jyou said, so tell me if I am wrong, but vou take
12 iinto account what the market value of the

13 property is and 1 koow yvou are probably going to

14 |say something about the definition of market

16 P2 It is real. I am not playing games.
17 {The valus of things are tricky, and I think yvou
18 know that; but if you are out spending real

19 money on real assebs, you will find that values
20 jcould move guite a bhit depending on situations.

21 I know people like to go look at

2

22 Zillow and say this is what it is worth. It is
23 ot. It is important to understand that Zillow

Ats

H

24 i something off the internet. It is

s

B

v
'K.J:'

o~
-

.

25 dmportant to understand that retall pricine

U8R ASSOCIATES OF NEVADA
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is -~ the highest retail price that people like

'tﬁ-qumt& ig if the property had fitle insurance,
[if the property was able to obtain bank
financing, if the property were purchased by a

mom and pop who went cut and got traditional

financing. There are other valussg.
Do you use replacement value -- with

ks

an appraiszal, you have MAI appraisal so you have
income approach, you have replacemsnt approach,
vou have comp approach.  There are also
conditions of these properties #illow does not

take into account conditions, Some of these

properties ars disastroug, The ingides are torn

apart, the pool pumps are gons, the alr

conditioners ars gone, there are gguatters

~ A

living in there, there are grow houssg in there,
the vards are destroyed, they need all new
irrigation gystems, apd it's typical -~ 80 a lot
of times yvou don't know this becaugs you oan't
get into these houses and can't get into these
communities go yvou are taking a tremendous risk

when you buy these houses. If I can’'t see the

-

house Or the inside of the house, I have no idsa
what I am walking into, so I fight that risk as

SR OASSOCIATES OF I\IE’ FADA
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-3

g-_v::

4

Q. S0 do you gel appraisalsg done evexr?
AL Na.
2, But you could though, right?

A, No, you couldn't because how ig &

forF

appraiser going to get ingside the house?

Fe,

. Don't they have drive-by appraisals
that you could do?

A, What is that worth?

o. I don't know.

AL Nothing. It is worthless. What if
the entire kitchen 18 gone in the house? That
i8 $20,000, $30,000.

Q. S at the time that vou purchase a
properiy, you know that regardless of the
definition that we are going to use ag far as
market value is concernsd, you know that what

you are paying isn't market value, right?

&, No., You dont't understand what markst

k3

ralue is. Market value is if you put the
property up for sale and told evervbody in

Nevada to come bid on it, what would it go for?®

ot
O

That isg what a value is, period.

Q. Uging that definition.
A Using that definition in the case of

this property, NAS told evervbody in ths state

£ Y RROCIATES OF NEV&W&
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1jof Nevada, everyone in the world on this day at
2 {this tims the property is going to sale,
3 jeveryone in the world, all 7 billion people come

4 foid on thig property, what would vou bid? I bid

e

whatever I bid. That is the value. If vou

& rhink it is woryth mors, you should have bid $1
T oonre.

8 Q. If you listed this property for sale,
% mand I guess wa are getting ahead of ourselves
10 there, you agres with me you paid $37,000 for

11 jthis particular preoperty, vight -- actually,

12 jlet's go ahead and look at the forveclosure deed
13 jwhich is Exhibit B.

14 A, T paid -~ well, on behalf of 8FR, I
15 lpaid $37,200,

16 Q. If yvou tock this property today and
17 [listed it on the markset, would vou expect to get

7,000 for 1t?

L&J

18 more than §
12 A Since the day of this purchase, &

have ogourred which have

Ué

20 numbeyr of thing:
21 kchanged what the numbers may be. You had the

22 Nevada Bayr Association, what their opinion 18 in
23 our favor, you had Clark County come out with

24 fthe opinions in cur favor, you had the CAI cowme

2% out, you had the law commission oome oub, the
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21

1 Supreme Court decision come out in our favor,
2 If this was purchased today, a number

P

of significant events occurred which have

153

reducad the amcunt of visk involved in holding
5 ithese kind of properties. As risk-reduging

& prices vise, it is basic finance, so I would

7 lexpect that since rigk has besn compressed

8 lgreatly since it was purchased, it would sell

2 1for more than this. It still wouldn't sell the
1¢ highest possible retail value because there is
11 Isbill risgk sitting out thers, title insurance
12 mot cbtainable at thig time, although we will
13 work on that in the future, 30 it should sell
14 {for more than this,

15 2. Af the time yau'purﬂﬁaSEd this

16 property, again, we will keep in wind the

L7 paraneters you say, you don't know whabt the

18 inside of the house loocks like so hypothetically
1% {it is destrdysd inside, but 1t still has got

20 value, right? It is still land, it is still &
21 structure, 1f peed be for repairs, right?

22 A Well, T have had properties whers from

M
b2
e

the outside locked fine, open the front door,

1]

24 lthey are burnsed oubt on the inside, plunbing is

B
151

gone, wiring is gone, all of the appliances are

s SQCIATES OF NEVADA
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w .

17

i8

18

A0

24

3

burmed, 1t 1is
0. Lett's assume a situation like that,
vou go in and make those repairs?
A, I don't make those repairg., It is way
too much nonsy.
generally hold them in the portfolio and figure

out what to do with them, I think we traded one

back with ths

bank dossn't want them either. Nabody wants
thoge properties
figure out what to do with them,

. Let's talk aboub a situation that is
ol 8¢ extreme.
work bub it ig not a complete dud on the inside,
vou fix those up?

A Raerauge -~

=,

A Generally, veg., Unless the repairs
get te the point where T think it is ju

much money toe put cul right now relative to the

ongoing fight,

there ig still
vour group, and so tad to plan -- I had to
budget out months in advance how much mongy I

want Lo spend on malntenance versus repalrs

arn absolute disaster.

cooparation &f the bank and the

Q. Genarally sp&akng

23
"
o]

We are nob built for thab., We

. We are holding them until we

.,

Let'ts say 1if nesdd some repalr

st O

0
o

I still have tremendoug experse,

litigation to ke had, thanks to

LAS ¥V
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28
1 wersus running the office, salaries. I have to

2 jpay HOR asse

L*.*.}

sments every month., I have lots
3 land lots of bills te pay every wonth so I have
¢ o budget things out. AaAnd so as I belisve it is
5 warranted, I may repair soms of the lower valus

& wepair jobs. Some of the houses have

L]

7 mignificant repairs neseded and I will lst those

and

]
Lo

L3

t for right now until I figure out where the
&

LD
3

igation is golng to go on this,

16 1. In a situation whare there is wminimal
11 rapairs, let's say yvou go and make the repairs,
12 17 understand thisg isn't youry husinessg model to
13 fresell the properties, but if yvou wanted to

14 ell the property at the time, vou kunow, let'sg

i

15 lmay within a few months of your purchase at the

le foreclosure sale, would you expsct to have the
17 property sell for an increased value than what
18 jyou paid for it?

19 M3, CLINE: Objection. Incomplste

20 lvpothetical., Do you want to talk aboubt nayhe
21 jthis property specifically?

22 M3, SCATURECO: Yeah, we will get

23 fthere,

24 THE WITNESS: I will say that I don't

2% ithink this hag anything to do with the fact that

SR ASSOCIATES OF NEVADA
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L vour bank did not handle its respongibilities

0

orior to the sale. It has zero to do with vour

1
1
o
(b

4 As you probably know, pricss wers

§ riming and falling with the legal situation., As

¢ Hudges ruled in favor of our position, price

ht rige a little bit. As a judge might rule

against it, the price might fall down a littie
¢ hit. As the Nevada Rar Association and Supremse
10 ICourt come out with a decigion in ocur favor,

11 price went back up. It depends on the legal

12 jsetting at the time.

b

4

13 So to say the walue would be nore or
14 less at any one time, it would depend on what

15 pericd of time we are talking about and what the
16 legal environment was ab that moment because

17 prices have been fluild for two vears.

18 {BY MS. SCATURRO:

19 0, Le

1“’?‘

'3 ogo ahead and talk about this
20 property. How did you learn about this
21 property?  For clarification, the property

2 address is 135%4 Manorwood Streebt, Las Vegas,

b

i ;

23 Nevada, B9138, and it isg logated in the Allerton

95 AL How did T learn of it7?

CHR ASSOCIATES OF NEVADA
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X
(T
0

A. I balieve in this case, I would have

Ld

utilized perhaps three different sources. I am

4 going on digtant memory. I beliseve I would have

in

noticed i1t was going to sale by using

Foreclosure Radar, I would have noticed it was

&

7 woling to sale by using Nevada Legal News, and

o

probably just prior te the sale, I would have

9 weached out to NAS and asked for the sale list
10 {for that week and they would emall it to me Just
11 1ike they do for any investor, vou call right

12 mow and get the list for Friday and it is

13 mavailabkle to anvbody.

14 Bagsed on those three gources, I serced
15 fin on the property. When I went to the auction,

16 las it turns out, I was lucky enocugh to gst a

bt
3

hite.
18 Q. e talked about yvour general
19 procedures for purchasing properties. What did

20 you da in this case prioy to the sale to

detarmine that S8FR wanted to bid on the

Dok
;WJ..

)
b3

Droperty?

NG,
{43

A I reviewed public records,

1
websites to see 1if there is

i

b}

5

s

b

1o

}‘.'

)

yt

in

H
iR
‘ $u
1.._“:

|1 5
) in
ot

s

r—h

i

B
131
B
sg
T
Pt
]
}w'l -
ot
o
)

2sting about the property I should
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1 e aware of. Some of it I don't know what I am

B2

locking for sometimes, just anything that pops

3 jout of interest. I reviewed the 8ID's and LID's
4 waebgite for Nevada, amgnv.com. 1 reviewed the

5 jtax records just to see if there is anything I

65 meed to be aware of or cautious aboub, as any

7 Anvestor would.

B Q. When you were reviewing the Recorder's
4 mebgite -- I believe vou testified vou were

10 previewing the Recordsyis wabsite. T am not sure

11 if you were that specific.

12 A Yag, I did,

13 Q. Did you obbtain any copies of th

i

14 precorded documents or did vou just look at the
15 [listing on the website?
1& B, Raged on what I saw on the Recorder's

17 website, there is no need for me to get coples

B

18 of the documents. They were faivly obwvicus what

18 jthey were,

Fgad
ol
i

29 Q. Did vou see any deeds of trust on t
21 Recordsr s wabgite?

22 A, I am sure I did.

23 Q. So at the time yvou purchased the

24 property, you were aware of Bank of Amevica's

25 deed of trust?

CHR ASSOCIATES COF NEVADA
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bt

A, T was aware it would be extinguished
by the forsclosure sals.

| Q. So ig that a Yeay

A, Yes,

Q. Did you review the CC & K's before the
foreclosure sale?

A, No.

Q. Ig that something that vou would do as
part of vour process generally?

A, No.

O, Why wouldnt't you review the CC & R'a?

AL Bacause they don't have any real
relation to the investment of the property.

Q. S0 vou wouldn't want to know if thers
ware certalin restrictionsg on a given property
that mavbe reguired gome sort of maintenance oY
compliance that yvou, you being SFR, wasn't
willing to incur the sxpenss or have the
obligation to do?

A, For example, what are vou referring
Loy

Q. For sxample, 1if the CU & R's sgay that
the yard has to have Chree date palmg in it and

g

you don't know that and let's just se

i

E{ i

Q}

because I don't even know. Bubt let's just say

TSR ASSOCIATES OF NEVADA
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1 [date palm trees ars a couples thousand dollars
2 each pbacause they have to be mature ones oOr
3 ppomething and this one had the vard totally

4 jgubtted oubt and you needed to incur the expanse

<

bringing it up to the maintenance set forth

e W acd
5 for

6 lon the CC & R's, isn't that something vou would
7 want to know?

B A, No. &s we digcussed, part of my

9 walculations in looking at how much I am willing
10 ito pay for these properties go back to as we

11 [discussed earliey, the vard may be destroyed,
12 may not be destroyved, the house may be destroved
13 Hinside or not, s0 it i8 a risk I take,

14 0 Do you view the propertiss prior to

15 ithe auction, vou drive by and check them out?

16 A, No. It is wvery difficult to gst into
17 fthose communities and cevtainly into the house,
i8 2. Bid yvou review the County Afsessor

19 website for this property priocr to the sale?
20 A, T dont't remenbear.

21 Q. Is that scomething that vyou would
22 ypically do?

23 A Typically. I may not do it every

i
(s
'

24 single time, but it ig nob unusual for me to

= A TN
-A':}lb 1 i.-. »
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il
12
13

14

Q. The Asssasor's website ingdicatss th
agsessed value of the property, right?
A, Yes.

So you would have an indication of

what at least the btaxing authority thinks the

-

assessed value ig prior to the time of the sa

i-,_}

right

tﬁ

D

A Yes. Bubt again, it is weaningless
because the County hag no idea what the
condition the propsrty ig in oy what the statu

of the property is, 80 you can't use asgsesged

-

value as having any veal worth.

. I reviewsd some testimony that you

N

previously gave in ancother lawsult in a

depogition and it i3 my understanding that wh

vou are doing the research for the properties
that you were trying to determine whether vou

want to purchase or not, you maintain a

.._

cadshest; is that correct?

Bpre

A m
g3
i
Wl
r.—i.
oy
T
3,
o
7
o
ot
fn
rs
ﬂ
ay
ey
pk
Bk
ﬁ

Yoy

It ig my wderstanding that when vo

are researching the property pricor to the

foraclosure sale, you pult together a spreadsh
24 jof the property that lists basgic information

5 kind of ballparks where you want Lo start the

&

s,

L‘\

eIl

U

eet

and
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building at that you take with to foreclosure
sales; 1g that right?

A, No. What I do is I will gst the
spreadsheet I am given by the foreclosure |
company or off of Nevada Legal News and that
will list what is going to gale. I will then
olug in things that I am interested in such as
fhe date the house ig built, how much bedrooms,
whiat community, how many HOA's are involved,

things that I mentioned about those house

-

That is kind of what T work with. 2and then when

the auction ig over, I just throw it away. I
ﬁ;ﬁ*t have a need for it. Otherwise, I will
thﬁ hundreds of them sgi :iq around for no
reason,

So vou dontt have the one for this

properity then?

A Mo, Juet close up my files.

S0 on this particular property, when
did you learn of the opening bid price?
Al At the auction,.

O 4

13
4

42!

. it fair to say that the
auctioneer told you what the opening bid price
WASTY

B, Well, me and sveryone elge who was
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1 jattending the aucticn, ves.

2 Q. And do vou recall what thes opening bid
3 price wag?

4 A, I don't recall from memory, although I
5 jeould look on the deed and the paperwork and

& isurmise what it was.

? Q. If vou could do that, pleass.

8 A, It may be on the receipt, not the

2 idead.

10 Q. I prcobakly have that information

L1 {somewhere.

12 | A T don't think it matters. Tt ig an
13 irrelevant piece of information.

14§ . I believe 1t was around 88, 900. Does
15éthat gsound acourate?

1%? A Yeah, I bthink it was a few thousand
1T§mgfe,'but a 1ittl& Qverr SE}SGG sounds correct.

18 | Q. Do you remembeyr whalt vour opening bid

Jet
(ta
or
[43;
)

20 | AL No. I don't know when I gob into the
21 pading. I may have watched 1t for a kit before
22 1T Jumped in. Sometimes I will be the first

23 bidder and sometimes T will hang back and see

CSR ASSOCIATES OF NEVADA
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Led

vour bid price? I have nevery been to an
auction.

AL I will be very honest with you. & lot
af it is gut dnstinct. It is & fsel. I know a
lot of people think it is a science and you hire
a college kid and you give them a credit line.
Some days, bidders are really aggressive and bid
up high and some davs, bhey are very guist and
not biding up high at all and you jump in and
vou take a property.

Tt is just thse feel of the day, the

energy of the day, who is there, who is nob, my
confidence level and how the court procedurss

are going, how such rvisk I am incurring. I will

S e

"j?a
’i‘e

SN

"13
£

y not place a bid on a property until
literally halfway into the biding. I will show
up and not expect to bid on a property and then
T will see biding surprisingly to be very soft
and I will Jjust Jump in and take it and had no
intention of doing that a minute ago.

O, I don't know 1f on this propsriy you
have a specific rscollection, but do vou walk
inte ths auction knowing for this Manorwood
propaerty, I am not willing to go over $50,000,

let'lag say?

CSR ASSOCIATES OF NEVADR
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1 A I think every invesbor goes Lo avery
2 jauction has on thelr mind what they sre willing
3 Lo pay, but I also think some investors are more
4 hard on that line than othersg on that line.
5 Where bidders are provided a hard
& joredit limit, they can't go into the credit
limit, I ¢an do what I want. I gould bhid
8 mnything I want on any properyty I wagnt, I could
2 mot bid, bid, go to auction, not go to auction,
10 [do whatevey I want to do. I go in with some
11 thoughts that gee, I hope I get it for thisg kind
12 of a price, bubt sometimes T will get it for less

13 ithan what I hoped and somstimes I will pay more.

"
L

Do yvou remember how many bidders ware

I51le?

.
L
&1
T
(3
b
Tender
ifn
h
'S,
=
145
i
{:}
in
’;‘:
et
D

16 I dontt, no,

;_r;s
L

17 Q. Do vou think it was -~ can vou

18 jeatimate? Wag it like 207

19 A T really don't know. It wag enough
20 that the biding went from, let's say, §8,%00 to
21 §837,2300, so 1t was an active biding session.

22 Q. Again, keeping in mind I have nevey
23 been to one, how many bidders typically I gusss
24 would ghow up atbt an auction?

25 A. Depends on whabt auction, and perhaps
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L1

12

VOu 8C

There

there

davs,
.

thiese

‘Qﬂ >

busix

alout

"“h

vou should go to some auctions. It might save

that oocur in town. There is one abt 4kh Street,

as high as -~ well, the day after the decision
came out, NAS was -- probably sixty bidders

showad up and o it was a full houge. Other

auctinng or is there gort of like oh, I

see you at auctiong all the time?

Heople
We are
was and 1t ig money and we compete against
sach other.

.

expregsed or implied, right?

38

me guestions abt these depositions,

It depends on which auction yvou go to.

L4

18 Aauctions -~ there is several auctions

is one at NAS. Anywhere from I have geen

it sdght be eight or nine.

Are there people that vou know at

Admittedly, T do see gome of the sane

(’}

every single day. We ars compstitors.

not megn bo sach other, bubt it is

Turning back to the foreclosure deed,
the fourth lins from the bhottom, ths

ogure desd states 1t 13 without warranty

o

O to the sentence yvou are looking

The first paragraph, four lines up
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From the bhottom,

I am locking for the word warranty.

2. First paragraph.

A Thank vou. I was in the wrong
paragraph. Okayv, ves, I found it.
Q. So that would be the forsclosure deed

ligts without warranty expressed or implied,

MS ., CLINE: Chijection. He is not an

THE WITNESS: Yes, the mh‘:)‘td?a are
there
®Y M2, SCATURRG:

Q. Do you know what that neans as a real

o,

ate pervson and layperscon, do yvou know what

{
gy
.—;-51
}L

that means?

A, Well, I would rather not getb into
trying to define what legal things mean.

. I am just asking what it means to yvou,

A, As far as I am c¢oncerned, what this

")
LS

f’D

ed in general means is I am taking this frees
of anything that ocourred prior to the sale so X
walk away -~ what happ to the monies, what
nappens Lo the parties before the sale, it is

none of my business and T take the propesriy as

SR ABSCCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 282-5015
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12

13

Q. What do vou mean by "ag is"?

A Possibly missing a kitchen, posgsibly
having no vard, possibly having utility liens
against it.

Q. Turning to the third page of thig
vacket, this Declaration of Value form, who
completes the Declaration of Valus?

A, In thig case, MNAS.

O, Did they consult with you at all o

complets thisg?

. Do vou know why they indicatsd the

- value of the property at $37,2007

A No.
Q. But that 1s what SFR pays taxes on,
right, that value?
A Yag, uh-huh,
MS. CLINE: The transfer tax, right?
THE WITNESS: Yes, transfer tax.
BY MS. SCATURRO:
9,
Exhibit €, have you sesn thisg hefore?
| A, Yeg,

2. What ig 1t?

. And then turning to what was marked as

41
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THE COURT: So, but it has to be an impropriety —-

MR. STERN: No.

THE COURT: —-- that —-- that the purchaser was aware
of, or should have been aware o0of, or something like that.

MR. STERN: And that's -- and that's -- and that's
the key thing; should have been aware of. And SFR should have
been aware of, and actually was aware of —-

THE COURT: Well, knew or should have known. T

mean, that's —-

MR. STERN: —- and actually was aware of —-
THE COURT: -- kind of the standard.
MR. STERN: The other thing, Your Honor -- and this

1s unique to SFR. And I'm blanking on the dates here, but I
believe since the sale took place on -- in February of 2013,
SFR would have a separate and very specific to them reason to
know that Bank of America, at least, was tendering. And that
is, one of the lawyers who works for SFR used to work for
Akerman, and she was 1in charge of making these tenders. And
sO0, she has the knowledge —-

MS. GILBERT: Your Honor, I object to this entire
comment. He has never brought this up before; has no right to
bring it up now.

THE COURT: Okay.

MS. GILBERT: We're on summary Jjudgment.

THE COURT: Right. Well, it's not part of the —-

Verbatim Digital Reporting, LLC 4 303-798-0890
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the record in the case.

MR. STERN: It's not part of the record —-

THE COURT: SO ——

MR. STERN: —-- in the case, but I'd be happy to make
i1t part of the record, Your Honor.

THE COURT: Well, vyou don't need to, because, again,
that's only relevant -- okay, I mean, I knew —-

MR. STERN: SFR would have reason to know —-

THE COURT: Okay.

MR. STERN: -- 1is what I'm saying.

THE COURT: Well, I know. And that's only relevant
as to the timing of the sales.

MR. STERN: Right.

THE COURT: And right now, we're not —-- because the
earlier sales, SFR really ——- and all of these other purchasers
didn't really know what the extent of the litigation would be.
They ——- I mean, and they don't -- we still don't know. When
is there going to be other rulings for the —-- from the Supreme
Court on this federal preemption thing? You know, there may
be a ruling from the —— there's a division between the federal
District Court judges, as we discussed last time.

MR. STERN: Yes, Your Honor.

THE COURT: And so, you know, I don't know.
Certainly, early on, they may have been buying litigation, but

I don't think 1t was foreseeable, the extent of the litigation

Verbatim Digital Reporting, LLC 4 303-798-0890
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and the uncertainty that's -- that's I guess gone on for the
length of time it's gone on for.

MR. STERN: I mean —-

THE COURT: That was a poorly constructed sentence,
but you got what I meant.

MR. STERN: I mean, I think, Your Honor, 1f what
yvou're saying 1s that they didn't know that there would be
hundreds of cases ——

THE COURT: Well, they didn't know —-

MR. STERN: -- that that's one thing —--

THE COURT: Well, no, they didn't know —-

MR. STERN: —- or whether this would be an issue.
THE COURT: —-- how long it was going to take the
Supreme Court to issue rulings. They didn't know -- I mean,

one possibility could have been what Judge Crockett has been
ruling, and I think some other judge ruled this, that it was
conclusive —-- a conclusive presumption, and that was 1it, and
there was no other inquiry.

T know of at least —— I think there were two
District Court judges, but I know for sure Judge Crockett was
ruling that way. So, I mean, they didn't know. You know, we
could have had a different decision from the Supreme Court
that would have put a lot of this to bed. So, all I'm saying
is, yes, they knew they were buying litigation —-

MR. STERN: Yeah.

Verbatim Digital Reporting, LLC 4 303-798-0890
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THE COURT: —-- but I don't think any of us know —-
can say that it was foreseeable the —-

MR. STERN: But —-

THE COURT: -- extent of the litigation.

MR. STERN: But whether it was foreseeable or not,

41

Your Honor, does not mean that they were —-- the fact that they

didn't foresee it doesn't mean that they're BFP.

THE COURT: Right. ©No, but all I'm saying is —-
just, I was making a comment. Anything else, Mr. Stern?

MR. STERN: I don't disagree with that -- the
comment, Your Honor, about the extent of the -- yes, Your
Honor.

Just in conclusion, the Court did not really do
anything here to indicate that you've been ruling on these

tender cases incorrectly. To the contrary, they simply want

detailed, factual records. And we have this here on the issue

of tender.
So, our position -—- I don't ——- I've been taking a
while here and I think some of my statements can probably

serve as opposition to Ms. Gilbert's argument as well.

THE COURT: Right, so I don't think we need to hear

from you again. Is that what you're saying?

MR. STERN: That's exactly what I'm saying. Because

of what Shadow Wood said and didn't say, we believe that at

this point, summary judgment in favor of SFR 1s improper,
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because all of those issues, to the extent that the Court has
doubt about commercial reasonableness, and adequacy of price,
all that I think needs to be tried.

THE COURT: Well, the only thing I would say there
is, to me, once you'wve done discovery, unless you can make a
showing that there was some kind of collusion, or impropriety,
or something like that, in my view, we don't get to commercial
reasonableness.

Now, 1if you can make that showing, first of all,
that would give you the right to do discovery, which 1is
something maybe I haven't been allowing the Banks to do. But
once you've done the discovery, and gotten the file, and
figured out the relationships, and what notice of the sale was
given —-

MR. STERN: Yes.

THE COURT: —-- 1f vyou don't have anything to put up
to show that, hey, there was an impropriety here, there's —-
yvou know, the HOA's cousin is the one who noticed the sale,
and his brother-in-law is the only guy that —-- you know, the
cousin ——- you know, they were cousins, that's the point, or
something like that, then I don't know that we get to that
question.

MR. STERN: Well —-

THE COURT: But I could be wrong on that.

MR. STERN: Your Honor, given that, I would —-

Verbatim Digital Reporting, LLC 4 303-798-0890
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THE COURT: But, you know, again, that gives you the
right to do discovery to see, who are these people? And I
think that's what that last case —-

MR. STERN: Given that commentary, Your Honor, if —-—
I think I'll close on this. I think you should grant the Bank
summary Jjudgment based on the tender. If you're not inclined
to do that, and on the other hand are inclined to give SFR,

based on the fact that this 1s a brand new case, Shadow Wood,

I think there's grounds for us to take limited 56(f) —— I
haven't done an affidavit on this, but I would ask for it
orally, that we allowed to take the discovery into those
issues 1f you're leaning 1n their favor.

THE COURT: Well, that would be the only, I think,
thing at that point in time. The only way you would get
summary Jjudgment is if the Court found, and consistent with
what I've been finding in the past, that your tender was
sufficient —-

MR. STERN: Um-hum.

THE COURT: —-- and that they take subject to your
Deed of Trust. That would be the only thing.

On the other arguments that you've made, the Court
has previously rejected them, and I didn't see anything in the

Shadow Hills (sic) decision that would cause me to now accept

those on a summary judgment basis. So —-

MR. STERN: And -- and -- and I'm not going to talk

Verbatim Digital Reporting, LLC 4 303-798-0890
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—-— I'm not going to try and talk you any further out of it,

Your Honor, but again, we believe that Shadow Wood now makes

it improper to grant SFR or the other buyers summary judgment,
really, on any case. I think the signal was, these things
need to be tried, because 1t's intentionally eguitable, and
that's not appropriate for summary judgment. So —-

THE COURT: But i1if all of the facts have been
fleshed out —-- again, to me, more of the message there was you
need to let discovery happen. But if everything's been
fleshed out through discovery, then the Court's the one that's
going to make an equitable determination.

So, 1f there's a record before the Court for the
Court to make the equitable determination, there's no dispute
of facts; all of the facts are in agreement.

Now, obviously, 1f there's an issue of impropriety,
or fraud, or something like that, that is a triable issue, and
I don't know how that could ever be resolved on summary
judgment, because —-- unless the —-- you know, the other side
says, oh, yeah, I did commit fraud, but you're never going to
get that.

So, those issues are always going to be triable,
because 1it's always going to boil down to credibility. Those
are always going to mandate a trial. But in those cases where
you don't have that --

MR. STERN: Yeah.

Verbatim Digital Reporting, LLC 4 303-798-0890
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THE COURT: —-- to me, we're back to summary judgment
where the numbers are all fleshed out.

Now, 1f there's a dispute on the numbers —-- not the
meaning of the numbers, but the numbers themselves, you might
have to have a trial to figure out, well, this was the correct
assessment, or they did get notice of this assessment.

Let's just say, for example, they gave you the wrong
sheet, okay? And you say, oh, this i1s the sheet they gave me,
and they say, no, this is not the —-- the ledger, I guess. By
sheet, I mean ledger.

MR. STERN: Right.

THE COURT: That might be a factual dispute that you
would have to flesh out at trial. But if everybody's in
agreement, this is the ledger, this is the numbers, we did
discovery, there was no collusion here, I don't know what —--
I'm still kind of wondering what —-- what are you going to try?
I know some judges are having trials on everything, and I'm
sitting there thinking, well, what are we trying here? But —-

MR. STERN: Well, Your Honor, we ——

THE COURT: You know, like I said, fraud is always
going to be a triable issue.

MR. STERN: We —-

THE COURT: Collusion's pretty much always going to
be a triable issue.

MR. STERN: There was a number of instances, maybe
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two or three times where the Court in Shadow Wood said

expressly, this isn't appropriate for summary judgment, and I
don't think they were expressing --

THE COURT: Right. Well, I think one —-

MR. STERN: -- dissatisfaction with the factual
record.

THE COURT: —-- of the things they were saying was
that the —-- that there's not enough of a factual record on

some of these issues.

Now, again, that doesn't mean that you have to go to
trial on them if there's been discovery, and there's no
question of fact based on the discovery and the evidence
before the Court.

MR. STERN: Right.

THE COURT: But we don't need to resolve that today.

MR. STERN: The only thing I would ask, again, is if
yvou're inclined to deny the Bank's Motion for Summary
Judgment, that discovery be reopened.

THE COURT: We also deny SFR's motion?

MR. STERN: Well, vyes, I think —- I think that goes
without saying, Your Honor.

THE COURT: It goes without saying.

MR. STERN: Certainly, we want you to do that. But
we additionally would ask that you allow us a brief limited of

reopened discovery so that we could flesh out some of the
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issues 1n this new decision, and we believe that's good cause.
I apologize I don't have a 56(f) affidavit given the timing

here. But, certainly, the Shadow Wood decision, 1f your

thoughts on it are the way we're going to go, I think that
certainly would have been useful guidance in the discovery
process, and because of the timing here, we believe 1it's
good cause —-—

THE COURT: Okay.

MR. STERN: —-—- for us to take another —-

THE COURT: Let's hear —-

MR. STERN: —-- month or two on some of the
discovery. Thank you, Your Honor.

THE COURT: Let's hear from Ms. Gilbert.

MS. GILBERT: Well, Your Honor, obviously, I
disagree with Mr. Stern.

First, as to discovery —— I agree with Your Honor as
to summary judgment can be granted. And I believe what

happened in Shadow Wood and why they had to remand is because

the District Court summarily, without making findings,
determined there i1s no BFP, et cetera.

This Court can look at the record before today and
make those —-—- make those decisions, and SFR can be granted
summary Jjudgment. They can't, because they have produced no
evidence of fraud, collusion, or unfairness. They have

produced no evidence that SFR i1s not a BFP.
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It's not enough to know that somebody may come 1in

equity —- Shadow Wood said this —-- that not enough to know

that somebody may come in equity and seek to overturn title or
something like that, to know that that might possibly happen.
You have to know something beyond that.

SFR, 1n February of 2013, was just starting its
litigation, and it wasn't over things like tender. It was,
the statute couldn't possibly mean what the statute means; the
prior can't mean prior. And so, to sit here today and say
that we knew —-- just because we knew there was litigation —--
in fact, the cases they rely on --

THE COURT: And I've rejected that.

MS. GILBERT: Yeah.

THE COURT: I mean, like I said —-

MS. GILBERT: And the cases they've relied on —-

THE COURT: —-- I don't think anyone could have
foreseen this.

MS. GILBERT: ——- were expressly returned from the
Supreme Court saying —- saying that because they knew there
was litigation, or that because there was a Senior Deed of
Trust that existed 1s not enough to defeat BFP status.

First, you don't even have to deal with the
Restatement here, because the price here -- if we accept,
arguendo, that their expert is correct, the price is over 20

percent, so you don't even have to deal with the Restatement
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here.

So, now you're looking at fraud, oppression, and
fairness, something they have produced nothing of. There 1is
no question of notice. There i1s no —- they didn't raise

anything about whether they had the right to sell it. None of
those things were brought out.

To say that they need more discovery 1is
disingenuous. We have been raising the issue of fraud,
unfairness, and oppression consistently to their arguments of

commercial reasonableness. We have been citing Long v. Towne

throughout the whole thing.

To now say, 1 need to go back and look for this; you
had a chance, you blew it, you don't have it, you don't get to
do more. It's just -- it's wrong to allow them to go on a
fishing expedition for something they have no genuine right to
at this point, or can even sit here and say under Rule 11 that
they believe 1t existed, because there isn't any.

As far as whether this -- the tender was sufficient,
the Supreme Court has left that open. And it had nothing to
do with whether or not this was a homeowner for this part of
it, because on page 17, 1t expressly says, the question of
whether, and 1f so, to what extent costs and fees are
recoverable 1in the context of an HOA super priority lien —-

THE COURT: Right.

MS. GILBERT: -- 1s open, particularly as to
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foreclosures that predate the 2015 amendments. So, they
produce a check for 720, and a letter that says, cashing this
check conclusively says this, and you're agreeing to it. It's
the same letter that they always produce. So, there's a
dispute.

Now, my —— SFR's position is that i1if there is a —-
CC&Rs, there 1s an HOA lien, there 1s a first Deed of Trust,
and the first Deed of Trust believes that it has paid or done
something to elevate i1ts ——- its Deed of Trust over the HOA
lien, it absolutely under the recording statutes needs to
record something.

In fact, now 1t's required, because that puts the
world on notice that the status of those liens has changed.
And so, we believe that they would have to do something.

The other part of this is, whether vyou're looking at
equity or not, I would challenge that there may not be a right
to an equity. This is a homeowner, and it does talk about a
homeowner having a right in equity. As a Deed of Trust
holder, what they have a right to 1s money. They have a right
to sell the property for money. They may take title to it, in
which case they become a homeowner, but their right is to sell
the property.

Have —-- they have a remedy at law, so I don't know
that equity applies. But if it applies, then they have to use

some of their vast resources to put the world on notice that
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they've done something, and here, they didn't do any of that.
They sent a letter, they sent a check; it got rejected. They
didn't show up at the sale, they didn't record something, they
didn't do what SFR was forced to do in the beginning of all
these litigations a few years ago, which is to run into court
and get —-- get an injunction to prevent the sale from
happening when they wanted to sell out from under SFR. So, to
say that, you know, all we have to do i1s one thing and we're
protected I think is wrong. It's simply wrong.

And BFP -- they've provided nothing to show that SFR
isn't a BFP; that we had any knowledge that they had offered a
tender; that we had done any of those things. Again, we're at
summary Jjudgment. Discovery's closed. I don't think there's
a need to reopen it.

If they have a remedy, and 1f they were somehow
wronged, then they have —— they have relief. They have relief
at law, but 1t doesn't —-- shouldn't be taking the title away
from SFR, who came in, paid significantly more than what was
owed on the property at that time for the HOA lien, and was
more than 20 percent of —-— of the —- their expert's value,
assuming that for the purposes of this motion —-

THE COURT: Was correct.

MS. GILBERT: -- was correct. I think there was a
dispute 1n the amount that's collectable. If there wasn't a
dispute, they wouldn't put in the letter, this —-- by cashing
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this, you are saying that we are right. I think that shows
that they had a dispute.

So, I think at this stage that you -- the tender,
when you actually are looking at it, i1f you're going to look
at balancing equities, 1it's not automatic anymore.

THE COURT: Yeah. I think in the past when they've
done the letter -- and the Bank, Mr. Stern, to my
recollection, doesn't always do the letter. In the past when
the Bank has done the letter, I've said, well, you know what,
there is a dispute here, and 1it's sort of unfair to condition
the tender upon the HOA's 1inability then to try to collect
additional funds under the super priority lien statute.

I think we've had one case like that in the past.
But am I correct, the Bank doesn't always do the letter? That
was eliminated after some period of time, and the Bank just
does the tender without the letter; isn't that true?

MR. STERN: There -- yeah, Your Honor.

THE COURT: Right.

MR. STERN: And it isn't always —-

THE COURT: Because I think I was sort of annoyed by
the —-- by the letter; that the Bank didn't just tender, but

made their tender conditional on the HOA's acceptance that the

Bank was right. And I think we've had one case where that
happened, and I -- and I ruled against the Bank, or on that
one.
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And so, 1sn't it true that the Bank only did the
letter in some cases; the Bank didn't do the letter in every
case?

MR. STERN: I believe that's true, Your Honor,
although I would add that the letter wasn't intended to say
that the HOA -- that the HOA was right or wrong; 1t was
basically saying we're paying the super priority, and —-

THE COURT: And this 1s the amount, and so, I
mean —-

MR. STERN: And this is the amount --

THE COURT: -- implicit in that though i1s that our
calculation i1s right.

MR. STERN: Well, that's not a condition, Your
Honor. And the other -- the other important —-- 1it's not
saying that you —-- you know, by taking this amount, you agree
to this, this, or this. 1It's basically saying, the Bank has
tendered the super priority amount. It's basically a
statement of what the purpose of the payment is. The other
issue —— and this is —— I don't know if this —-

THE COURT: But doesn't it say something ——- and I'm
paraphrasing; I don't have the letter in front of me.

MS. SCHIMMING: We'll read —--

THE COURT: Your acceptance of this indicate —-
resolves the issue, or 1s conclusive, something —-

MS. SCHIMMING: Do you want me to read the actual
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sentence?

THE COURT: 1I've got it here somewhere, but --

MS. SCHIMMING: "This is a nonnegotiable amount and
any endorsement of said cashier's check on your part, whether
express or implied, will be strictly construed as an
unconditional acceptance on your part of the facts stated
herein, and express agreement that BANA's financial obligation
towards the HOA in regard to the real property located at 3617
Diamond Spur Avenue has now been paid in full," along with, on
the check, 1it's saying, "to cure HOA deficiency". And the
entire letter 1s saying, our obligation 1s only nine months,
which is clearly —-

THE COURT: Right.

MS. SCHIMMING: -- 1n question.

THE COURT: Anyway, I'm sorry to cut you off. But I
just wanted to make sure that that -- my understanding of this
letter business was correct.

MR. STERN: There's another important piece of this,
Your Honor.

THE COURT: Mr. Stern, your turn is over. I wanted
to make sure that my factual impression was correct. It seems
to be correct. The Bank does the letters in some cases, and
not in other cases.

MR. STERN: I'll sit down, Your Honor.

THE COURT: All right.
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MS. GILBERT: SO ——

THE COURT: Ms. Gilbert?

MS. GILBERT: -- basically, what SFR would say 1is
that we believe that the factuals —-- the facts in this case
have —- they're before you, Your Honor. There's nothing in

the record that shows that SFR knew about whatever dispute was
going on with the HOA. They have proffered no evidence of
that. They've ——- they have deposed SFR, they've gotten the
information from —-

THE COURT: The file.

MS. GILBERT: -- from the file, they've gotten that.
There 1s no other discovery that they actually need to do,
other than go on a fishing expedition. And we believe that
you can't. I believe that you have read this right, is the --
the problem with the record before the Court in this one was
that the Court didn't say why there wasn't a BFP; it didn't
say why certain things existed.

Again, I don't even know that equity exists here for
them to be able to come in under equity, because they have an
adequate remedy at law, and that has been the law in this
state since the 1800s.

But i1f they do, then the equities I think weigh —-
if you take all the facts that are before you, and include the
fact that the price paid was more than 20 so you don't have to

take the Restatement into consideration, I think you can rule
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in SFR's favor.

THE COURT: All right.

MS. GILBERT: Do you have any other questions for
me?

THE COURT: No. I'm going to just re-read —- I've
read the case; I'm going to read it again. I'm goling to issue
a decision from chambers.

MS. SCHIMMING: With —-- just -- well, I'm sorry, but
with regard to the HOA, they did file a Joinder in this case
to both the summary judgment motion —-

MS. SCHIMMING: -- and the Opposition, and I just
would like to be heard briefly on the —--

THE COURT: Okay.

MS. SCHIMMING: -- fact that the cause of action
against the Homeowners Association that has not already been
something decided, constitutionality, what have vyou, is the
tender 1ssue. And to the extent that that issue exists, I
want it to be known that the Homeowners Association i1s seeking
summary Jjudgment in that respect, as well. And the same
argument applies.

In this —- 1n situations where a check 1is given and
it's unconditional, we will absolutely accept a check, apply
it, and say, hey, this amount was paid. Nine months of the
assessments were paid. Nine months plus this were paid. Two

months of assessments were paid, what have you. But when you

Verbatim Digital Reporting, LLC 4 303-798-0890

780




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

have a —-

THE COURT: Yeah. And as I said, I've been ruling
that 1f it's an unconditional tender and it's the right
amount, that the purchaser takes subject to the Deed of Trust.
I've only had it one time, and maybe I overloocked a letter in
another case, but to my recollection, I've been ruling that
when there's a conditional -- well, if it's the wrong amount,
then certainly if there's a letter that it's unconditional,

certainly the Bank loses.

If —— you know, I'm a little -—— I guess —-- I don't
know. I'm a little unsympathetic, I guess, to the Bank when
they —-- when they make their tender conditional upon the HOA's
exception —- acceptance of the unconditionality of the tender.

So, by that, I mean, vyou know, take this, negotiate it, and by

the way, you waive any other claims that this is the wrong

amount.

MS. SCHIMMING: And the only thing I want to —-

THE COURT: And I've been a little put off by that,
frankly —-

MS. SCHIMMING: The only thing —-

THE COURT: -- and I've said that in other cases,
SO.

MS. SCHIMMING: The only thing I want to add to that
is, 1f Alessi & Koenig did in fact accept that amount with

those conditions on 1t, they're opening themselves up to
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liability as the HOA, and opening themselves up to waiving the
HOA's rights where they shouldn't be waived.

THE COURT: Right. And that's why I've been
somewhat —-- even though I don't agree with the HOA's
calculation of the amount, I've been somewhat sympathetic to
the HOAs on the argument that we don't negotiate these checks
because of the letters. And some banks were tendering without
the letters.

MS. SCHIMMING: And we —— as you can see, we have
absolutely accepted. If payment is just made, 1it's accepted,
and applied, and announced at the sale, so.

THE COURT: In any event, I think I understand
everybody's position. I don't have any other factual
questions. I think if I misstated some of the facts, you guys
had an opportunity to correct that, so I think I have a good
understanding of what facts have been developed in this case.
Yes?

MR. STERN: Your Honor, I'd like to ask for just a
very —— and I mean a very brief response to —— not Ms.
Gilbert's, but Alessi's argument.

THE COURT: Okay.

MR. STERN: Because I think 1it's --

THE COURT: And that, to me, 1s just regarding a
letter, and -—-

MR. STERN: Yes, 1t is regarding the letter.
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THE COURT: Didn't we talk about that already?

MR. STERN: Yes, Your Honor, but that was before
there was this additional presentation, so.

THE COURT: OQOkay. Well, just briefly, because I
think vou had an opportunity to discuss the letter —-

MR. STERN: Yeah, the —-

THE COURT: -- and the nature of the fact that the
letter required them waiving —- sort of waiving their rights.

MR. STERN: The law on this, Your Honor, we believe

THE COURT: Didn't you brief this?

MR. STERN: Yes, I think so, Your Honor.

THE COURT: But in any event, it's faster for you
just to make your argument than find out whether you briefed
it or not.

MR. STERN: The argument, Your Honor, 1is that the —-

THE COURT: If you didn't brief it in this case, and
I think you did, it's been briefed in other cases. I think
yvou did brief it though.

MR. STERN: The issue 1s, that it's not a bright-
line rule as to whether it's unconditional or not. I mean,
certainly, the cases talk about conditions and the fact that
it has to be unconditional. But 1f you —-- 1f you place a
condition that you have a right to insist on, that does not

defeat tender.
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THE COURT: Yeah. I guess my point would be, if the
law were established, and the law established that you had
this right, then you can insist on i1it. But when the law is
open and there hasn't been any decision on it, I'm a little
put off by your insistence on something that's still an open
question of law.

MR. STERN: But what do we —--

THE COURT: That was my point.

MR. STERN: But what do we do, Your Honor, when you
decide it way or the other, and then it goes up on appeal, and
maybe the Supreme Court comes to a different decision? I
think --

THE COURT: Well, I mean, they could have written a
letter that says, this is our opinion as to what 1s required
in this case, and therefore, we are tendering the amount that
we calculate 1s required.

MR. STERN: That's essentially what they did.

THE COURT: They could've done that letter.

MR. STERN: That's essentially what they did.

THE COURT: Well, I read the letter ——

MR. STERN: It's ——

THE COURT: Okay. Number one, the letter speaks for
itself. Number two, 1f my interpretation of the letter 1is
incorrect, the letter speaks for itself, and so someone else

is free to interpret 1t however they want to interpret it.
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The way I read the letter is I think pretty evident by its
plain language, that it is an unconditional acceptance.

And so, what I -- what my point is, you could have
done, meaning, your client, could have done a different letter
that said, this 1s our calculation and that's why we're
tendering this amount. Thank you, good day. That wasn't
done. And so, you know, the import of that remains to be
seen, but I interpret the import one way, and somebody else —-

MR. STERN: And our only point, Your Honor, 1is to
the extent that you do find it's a condition, we -- 1it's a
condition that —-- consistent with what you believe the law is,
it would have been a condition we were entitled to insist on.

THE COURT: And again, my only point is the law's
unsettled, and so I hate to make people waive their rights on
an area of unsettled law. And there are plenty of District
Court judge -- well, I think the majority of the District
Court 1s in the same camp I am on that assessment, and —-- but
there are other judges who disagree with that. And so it's
clearly unsettled. That's my opinion, and I think that's
true, because it's on —-- you know, the judges don't all agree,
so it's —-

MR. STERN: Yeah.

THE COURT: ——- unsettled. And the Supreme Court
hasn't told us what the answer 1is yet.

So, thank you. Look for something Monday from
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MR. STERN: Thank you, Your Honor.

MS. SCHIMMING: Thank you, Your Honor.

MS. GILBERT: Thank you, Your Honor.

(Proceeding concluded at 11:15 A.M.)

* * * * *
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1| liability company,
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CLERK OF THE COURT

Case No. A-13-884501.C

Dept, Mo, XX

ORDER DENVING BANK OF AMERICA,
N.ASS MOTION FOR SUMMARY
SUBGMENT AND GRANTING SFR

INVESTMENTS POOL 1, LLOS MOTI {?N

FOR SUMMARY JUDGMENT

:; BAC Home Loans Servicing, LF fka Countrywide Home Loans Servicing, LF's (“"BANA™
Motion for Summary Judgment (“BANA MEF), fled on October 38, 2015, and SFR Investmenis
Fool 1, LLC s (“SFR™) Motion for Summary Judgment (“SFR MEP, filed on November 2, 20158,
Alessi & Koenig, LLO (“Alesst™) and Sutter Creek Homeowners Association {"Association”} filed
a Joinder to the SFR MSI on November 20, 3015, SFR Sledan Opposition to the BANA MS8J on

Movember 20, 2015, to which Alessi and the Association filed a Joinder on November 21, 2015,

N

This matter came before the Cowrt an Bank of America, N.A., Successor by Merger 1o



EiM GILBERT EBRON
LAS YEGAS, NEVADA 59159
P2 AR50 FAR €102 485338

TERE DEAN MARTEN DRIVE, SUITE Hig

wassts

o T )
[ s

WS sE S W B ek b

£5q. appeared on behalf of BAMA. Jacqueline A. Gilbert, Esq. appesred on behalf of SFR.
Chantel M. Schimming, Bsq. appeared on behalf of Alessi and the Association,

! stated on the record, end good cause appearing, this Court makes the following fndings of fact

- and conclusions of law.

i Conditions & Restrictions and Reservation of Ersements (CC&RE"). Pursuant to NRS

¢ Capitad Corp. was recorded In the Official Records of the Clark County Recorder as Instrument
| No.20101 1030002714 (“First Deed of Trust™),

BANA filed its Opposition to the SFR M3J on December 17, 2015, to which SFR fled its Reply
on Janwary 27, 20187 BANA filed its Reply to the §FR Opposition and Alesst and the
Agsociation's Joinder on January 28, 2016, This Court heard arguments on the BANA M8, te

SFR M8, and Alessi and Association’s Joinder on February 3, 2016 at 930 am. Ardel E. Stern,

Having reviewed and considered the full briefing and arguments of counsel, for the reasons

FINDINGS OF FACTE

I. In 1991, Nevada adopted the Uniforms Common Intevest Ownership Act as NRS

2, On July 15, 1998, the Association recorded its Declarstion of Covenants,

118.3116, the recurdation of the CC&Rs constituted record notice and perfection of the

i Association’s Hen.

3 On Novembar 3, 20190, s Grant, Bargain and Sale Deed was recorded In the

i Official Records of the Clark County Recorder 55 Instrumenst No. 20101 130002713
teansferring resl property located at 3617 Diamond Spur Avenue, North Las Vegas, Nevada

| 89032; Parcel No. 139-08-410-014 (the “Praperty”) to Armando A. Carias,

4, On November 3, 2019, 2 Deed of Trust in favor of W1 Bradiey Morigage

5. Cn January 26, 2012, an Assignment was recorded in the Official Records of the

Clark County Recorder a3 Instrument No. 201201 280003419 iransferring the First Deed of
Trust to BANA,

P SFR filed an Ervata to iis Reply on January 27, 30186,
* Any finding of fact that should be s sonclusion of law i3 deemed a conclusion of law,
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8, Cn February 23, 2012, Alessi, on behalf of the Association, recorded & Notice of
Dislinquent Assessment (Lien) in the Official Records of the Clark County Recorder a3
Instrument No. 2012022300601891.

7. On May 8, 2012, Alessi, on behalf of the Association, recorded a Notice of
Default and Election to Self Under Homeowners Association Lien in the Official Records of the
Clark County Recorder as Instrument No. 201 205080002884 (“NGD™). Pursuant to the ROD,
the amount due as of April 4, 2012 was $2,260.00

KiM GILBERT EBRON
525 DESM MARTIN DRIVE, SUITE 115

L.AS VEGAS MEVADS B213%
IOy AR5 TN FAX {702} 4854301

Lt~ =] ] oy iy

. Alessi; on behalf of the Association, mailed the NOD 1o BANA.
9. On June 5, 2012, BANA, through its counsel Miles Bauer Bergstrom & Winters

{"Miles Bauer™), sent 2 letter Alessi, a5 the Association’s agent, in response to the NOD, which

contained the following language:

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA's
first dead of rust, specifically the nine months of assessments for common
expenses incurred before the dats of your notice of delinguent sssessment dated
April 4, 2012, For purposes of caleulating the nine-month period, the trigper date
is the date the HOA sought 1o enforce its len. 1t s uncless, based upon the
information known to date, what amount the nine months” of common
assessmients pre-dating the NOD zctually are. That smount, whatsver it ig, is the
ansount BANA should be required to rightfully pay to fully discharge its
obligations to the HOA par NRS 116.3102 and my client hereby offers to pay that
sum upon presentation of adequate proof of the same by the HOA.

W OnJune 15, 2012, Alsssi, as agent for the Association, sent a ketter to Milss

Bauer, BANAS counsel, stating that the forsclosurs process would continue unless $2,930.00

was paid. Alessi also sont Miles Bauer a ledger setting forth the unpaid assessments o date,

. OnJune 28, 2012, Miles Bauer sent Alessi a cheok for $720.00, reprasenting 9

rmonths’ warth of delinquent assessments, and g lester comtaining the following lenguege:

Our ctient has authorized us 10 make payment to you in the amount of $720.00 to satiafy
its obligations te the HOA as & holder of the first deed of trust against the propenty,
Thus, enclosed you will find 2 cashier's check made out o Alessi & Koenig, LLT inthe
sum of $720.00, which represents the maximum 9 months worth of detinquent
aszessments recoverable by an HOA. This Is a non-negotishle amount and any
endorsement of said cashier's cheek on your part, whether express or implied, will be
strictly construed as an snconditional acceptance on yvour part of the facts stated herein

'
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and express agreement that BANA's financial obligations towards the HOA in regards to
the real property located at 3617 Diamond Spur Avenue have now been “paid in full”.

12, Onorsvound July 16, 2012, Alessi rejected and returned the check for $720.00 1o
Miles Bauer,

13, After its check was rejscted on or around July 16, 2012, BANA did nothing
fusrther to protect s intersst in the Property.

4, OnJanuary 22, 2013, Alessi, on behalf of the Association, recorded 8 Notice of
Trustee’s Sale i the Official Records of the Clark County Recorder as Instrument Na.
201301220003107 ("NOB"). Pursuant to the NOS, the Property was (o be sold on February 20,
2013 a1 2:00 pan. at 9300 W. Flamingo Rd., Suite #2053, Lus Vegas, Nevada 89147 (Alessi &
Kosnig, LLC Office Building, 2™ Flowr).

15 Alessi, on behalf of the Association, mailed the NOS 1o BANA.

16, On February 20, 2013, SFR was the highest bidder at the Association’s public
non-judicial foreclosure suction and purchased the Property for $21,000.00 (“Association
Forsclosurs Sale™).

17 On February 26, 2013, a Trustee’s Deed Upon Sale was recorded in the Official
Records of the Clark County Recorder as Instrument No. 201302260003889 (“Foreclosurs

Deed”). The Foreclosure Deed contains the foliowing recitals:

This conveyance is made pursuant (o the powers conferred upon Trustes by NRE
116 et seq., and that certain Notice of Delinquent Assessment Lien, described
herein. Defaulh occurred as set forth in 2 Notice of Default and Election to Sl
which was recorded in the office of the recorder of said county. All requirements
of law regarding the malling of coples of notices and the posting and publication
of the Notice of Sale have boen complied with, Said property was sold by sald
Trustee at public auction on February 20, 2013 at the place indicated on the
Notice of Trustes’s Sale.

I8, Norelease of the super-priority Hen or Hs pendens was recorded by BANA g
agalast the Property prior 1o the Association Foreclosure Sale.
19, Assuch, SFR was not aware of BANAg attempd 1o pay o portion of the

Association’s Hen prior to the Association Foreclosure Sale.

wd.
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2. Meither SFR nor its manager, Christopher Hardin, has any relationship or interest
in the Association other than owning property within the community.

21, Neither SFR nor its manager, Christopher Hardin, has any relationship or interest
in Alessi outside its attendance at auctions, bidding, and occasionally purchasing properties at
publicly-held auctions conducted by Alessi.

22, UnSeprember 18, 2014, the Nevada Supreme Coust issued its opinion in SFR

Investments Pool 1 v, 118, Bank, concluding that NRS 11831 18{2} gives gssociations a trus

super-priority lien, the non-judicial foreclosure of which extinguishes a first desd of trust. SFR

Investments Pool 1 v, ULS, Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 419 {2014}, rel’g denied

KiM GILBERT EBRON
7635 DEAN MARTIN BRIVE, SUITE 310

LAL YEAR WNEVADA 80130
{700 4853008 FAK (R 48500

(Oct. 16, 2014},

23, On January 28, 2016, the Nevada Supreme Court issuad its opinion in Shadow
Wood HOA v, NOY, Croey, Bancorp,, 132 Nev, Ady. Op. 5 (2016) (herein after “Shadow

Wood™).

24, BANA argued that the noticing provisions of NRS 116.3116 et seq. for non-
judicial foreclosure are facially unconstitutional as they do not require notice to the holder of s
firat deed of trust, Further, BANA also argued that the loan that underlies the first deed of frugt
is FHA insured and, therefors, HUD has an interest in the deed of trust, Therefore, BANA

argued that federal law presmpts state law and precludes extinguishment of the insured first

dead of rust,

23 SFR argued that the statutes are constitutiona both as apphied and facially
requiring notice o recorded first securlty Henholders through the incorporation of NRS 107.090
through NRS 116,31168. 5FR also argued that BANA lacks standing to assert the Supremacy

Clause as it is not HUD or the FHA and that presmption doss not apply because the federsd and

state policies are not in conflict.
fif
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CONCILUSIONS QP LAW:

i Summary judgment is appropriste where thers Is no remaining question of
matsrial fzct such that the moving party is entitled 1o judgment as 2 matter of law, Woud v,
Safoway, Inc., 121 Nev, 724, 729, 121 P.3d 1028, 1029 (20035),

2 NRS 116 is facially constitutional,

3 MRS 116 is oot preempted by federal law.

4, The Association Foreclosurs Sale was conducted pursuant to the Association’s
Hien, which contained super-priority amounts,

3 Pursuant to Shadow Wood, the recitals set forth in the Foreclosure Deed that
noticss were properly provided is conclusive proof of the seme, Alternatively, 8FR has
provided evidence that the Association Foreclosure Sale was property noticed in this case.

8. in considering the price paid for the Property, one must also consider the market

at the time, including but not Hmited to, the increased sxpenses purchasers at NRS 118

foreclosure sales faced afler buying properties at these sales,

7. A sale pursuant to NRS 116 cannot be commercially unreasonable as a matter of |
law based on price aloae, v
g NRS 116 has no requirement that sales be commercially reasonable. As such,

purchasers at NRS 118 foreclosure sales have no burden to prove the commercial
reasonableness of any such sale.

g A commercial ressonableness snalysis would only come into play if there was
evidence that the sale was not properly noticed, that the bidding at the public auction was in
some way chitled, or if there was evidence of fraud, collusion, or some other impropristy in the
sale process. In those situations, commercial reasonaldencss may come into play under
the Shadow Wood balancing of the equities test,

i
1

? Any conclusion of law that should be a fnding of fact is deemed 2 finding of fact.

-
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10, As BANA's payment of $720.00 was conditionsi, requiring the Association to
waive its rights a3 to & currently undecided matter—namely, what smounts are included in 2

super-prionity Hen pursuant to NRS 116--this payment sttempt did not constitute 3 sufficient

tender to protest BANA’s interest in the Property,
tL Pursuant to Shadew Wood, equity does not favor granting BANA relief in this
cASe.

& BANA was in a better position than SFR, 2 mere purchaser at a public sale,
and couid have done mors to proteat its interest in the Property.

b Afler it submitted #s payment to the Associstion, BANA should have done
something to put potential purchasers, such as SFR, on notice of its attempted
payment and corresponding belief that the supsr-priority Hen was
extinguished prior to the Association Foreclosure Sale.

¢ SFR is a bona fide purchaser (“BFP™),

d. The fact that SFR had record notice of the First Deed of Trus: does not defomt

its BFP status, particularly when there is no evidencs to suggest SFR had
actual knowledge of BANA’s attsmpt (o pay & portion of the Association’s

Hen prior to Association Foreclosure Sale.

e Additionally, as BFR purchesed the Property for valus, low price alone i not
enough to deprive i of iis status as z BFP.
12, As BANA hss provided no admissible evidence of fraud, collusion, or other
impropristy with the Assoclation’s non-judicial foreclosure process, it cannot show that
there is 8 question of material fact remaining for trial,
Good cause appearing therefore,
*‘ ORDER
IT 15 HEREBY ORDERED, ADIUDGED, AND DECREED that the BANA MSI is
DENIED, :
iT 18 FURTHER ORDERED, ADJUDGED, AND DECREED that the SFR MBI i
GRANTED. |
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T IS FURTHER ORDERED, ADIUDGED, AND DRCREED that Alessi and the
Association’s Joinder to the SFR MS! is GRANTED.

iT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that title to real property
located at 3817 Diamond Spur Avenue, North Las Yepus, Nevada 89032; Parcel No. 139.08-410-

214 is quieted in favor of SFR Investments Pool 1, LLO,

iT I8 8O ORDERED.

Dated this 5% day of Mgl

2818,

.o‘*‘ ;f fefetat j:iv&”g;k e )
Bﬁ*‘égi“z‘ COURT JUDGE arde?

Respectfuily Submitied By-
m&e,m;mﬁ;m Emeggx‘,‘.f-«’

L »}‘" -@a’ e £ e

jw.g%sﬁ%gé A, {Ez&bm Esg.

?@év&ﬁa Bar No. 10593

7625 Dean Martin Drive, Suite 110

Laz Vegas, Nevada 89139

Attorney for SER fnvestmeons Pool 1. LIC

Ariel E. Stern, Esq.

Approved as {o Form and Content:
AKERMAN LLP

Mevada Bar Ne, 8276

1160 Town Center Drive, Suite 330

Las Vegas, Mevada 89144

Attorney for Bark of dmevica, N.4.,
suocessor by Merger to BAC Home Loans
Servicing, L8 FEA Cownrywide Home
Loans Servicing, LP

. Approved as to Form and Content:
P ALESRI & K%}%Efﬁ@ LLL

f‘ Q_‘ hé’ﬁwﬁ g \i\

i
Chantel M. Schimming, E@g"“‘\; !

Mevads Bar Ne, 8886 (N X

G300 W. Flaminge Road, 8%

Las Vegss, Nevada 89147

Avtorsey for Alessi & Koenig, LLC and Switer
Creek Homeowners Association
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Diana CLINE EBRON, E$Q.

Nevada Bar No. 10580

E-mail: diana@kgelegal.com
JACQUELINE A, GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie @kgelegal.com
KAREN L. HANKS, EsQ.

Nevada Bar No. 9578

E-mail: karen @kgelegal.com

K GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investment Pool 1, LIC

Electronically Filed
04/27/2016 04:08:05 PM

Qo e

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, a Nevada limited
liability company,

Plaintiff,
VS,

ARMANDO A. CARIAS, an individual;
BANK OF AMERICA, N.A., SUCCESSOR
BY MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown

Case No. A-13-684501-C

Dept. No. XXI

NOTICE OF ENTRY OF ORDER
DENYING BANK OF AMERICA, N.AS
MOTION FOR SUMMARY JUDGMENT
AND GRANTING SFR INVESTMENTS
POOL 1, LLC’S MOTION FOR

entity, DOES INDIVIDUALS I-X. inclusive, | >0 MARY JUDGMENT

and ROE CORPORATIONS XI-XXX,
inclusive,

Defendants.

AND RELATED CLAIMS.

PLEASE TAKE NOTICE that on April 18, 2016 this Court entered an Order Denying

Bank of America, N.A.’s Motion for Summary Judgment and Granting SFR Investments

"
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Pool 1, LLC’s Motion for Summary Judgment. A copy of said Order is attached hereto.

DATED this 27* day of April, 2016.

KIM GILBERT EBRON

/s/ Diana Cline Ebron

Diana CLINE EBRON, EsqQ.

Nevada Bar No. 10580

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorney for SFR Investments Pool 1, LLC.

CERTIFICATE OF SERVICE

I hereby certify that on this 27" day of April, 2016, pursuant to NRCP 5(b), I served via
the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF ENTRY
OF ORDER DENYING BANK OF AMERICA, N.A.’S MOTION FOR SUMMARY
JUDGMENT AND GRANTING SFR INVESTMENTS POOL 1, LLC’S MOTION FOR
SUMMARY JUDGMENT to the following parties:

/s/ Tomas Valerio

An Employee of Kim Gilbert Ebron
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Diana Criwe EBrow, E30.

§ Novada BarNo, 19580

E-mail: diana@hgelegal.com
JACQUELINE A. GILBERT, Esq.
Nevada Ber No. 10593

E-mall: jackie@hkgelegal.com
Karen L. HANKS, B50.

Nevada Bar No, 9578

E-mail: karen@kgelegal.com

i KIMGILBERT EBRON

7625 Dean Martin Drive, Suite 110
| Las Vegas, Nevada §9139

¥ Tel ephone: (702} 4853300

| Facsimile: {702) 483.3301

§ Adtorneys for SFR fnvestmensz Pool 1, LLC

| ALESS! & KOENIG, LLC, a Nevada limited
| Habllity company,

Plaintiff,
g ¥E,

ARMANDO A, CARIAR, an individual; BARK
OF AMERICA NA., éa{,f{:{,&i‘sg@}i B‘z’
MERGER TG S&i’i HOME LGANS
SERVICING, LP FKA COUNTRYWIDE
Hi}%’f? LOANS SERVICING, LP, unknown
ﬁ?iiiiy, DOES INDIVIDUALS 1, inclusive,
and ROE CORPORATIONS X3~ :{}g

i nclusive,

Defendants.
ANDRELATED CLAIMS,

5

| BAC Home Loans Servicing, LP fka Countrywide Home Loans Servicing, LP's (“BANA™) |
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Electronically Filed
04/18/2016 12:33:27 PM

R

CLERK OF THE COURT

GISTRICY COURY
CLARK COUNTY, NEVADA

Case No. A-12-684501-C
Dept. No. XX
ORDER DENYING BANK OF AMERICA,

N.AS MOTION FOR SUMMARY
SUBGMENT AND GRANTING 8FR

INVESTMENTS POOL &, LLOS MOTI @H

FOR SUMMARY JUDGMENT

This matter came befbre the Cowt on Bank of Americe, N.A., Successor by Merger to |

Motion for Summary Judgment (“BANA MES), fied on Qetober 38, 2018, and SFR Investmenis ;
Paol 1, LLO s (*SFR”) Motion for Summary Judgment (“SFR M&P"), filed on November 2, 2015,
Alessi & Koenig, LLO (“Alesst™) and Sutter Creek Homenwners Association (“Association™) filed
a Joinder to the SFR MSJ on November 20, 2015, SFR 8led an Opposition {o the BANA MSJ on

November 20, 2015, 1o which Alessi and the Association filed a Joinder on November 21, 2015, ;

N
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i Chantel M. Schimming, Esq. appeared on behalf of Alessi and the Association.

| ' SFR filed an Ervata to s Reply on January 27, 2016,

BANA filed its Opposition to the SFR MSJ on Decamber 17, 2018, to which SFR fled its Reply ‘
on January 27, 201860 BANA filed its Reply tw the SFR Opposition and Alessi and the
Assoeiation's Joinder on January 28, 2016, This Court heard arguments on the BANA MBI, te
SFR M8, and Alesst and Association’s Joinder on February 3, 2016 8t 930 a.m. Ardel E. Stemn,

Esq. appeared on behalf of BANA. Jacqueline A. Giibert, Bsg. appeared on behalf of SFR.

Having reviewed and considered the full beiefing and arguments of counsel, for the reasons
stated on the record, and good cause appearing, this Court makes the following fndings of fact

and conclusions of law,

FINDINGE OF FACTE
I, In 1991, Nevada adopted the Uniform Common Interest Ownership Act as NRS
H&
2 On July 15, 1998, the Association recorded its Declaration of {ovenans,

Conditions & Restrictions and Reservation of Easemenis FOC&RE™). Pursuant to NRS
H18.3116, the recurdation of the CO&Rs constinsed record notice and perfection of the
Association’s Hen,

3 On November 3, 20190, s Grant, Bargain and Sale Desd was recorded in the

Ofificial Records of the Clark County Recarder as {nstrument No. 20101 1030002713

transferring resl property located at 3617 Diamond Spur Avenue, North Las Vegas, Nevada
§5032; Parcel No. 138-08-410-014 (the “Froperty™) to Armands A, Carlas.

4, On November 3, 2010, a Deed of Trust in favor of W1, Bradiey Morigage
Capital Corp. was recorded in the Official Records of the Clark County Recorder as Instrument
No. 20101 1030002714 (“First Deed of Trus™),

5, On January 26, 2012, an Assignment was recerded in the Official Records of the

Clark County Recorder as Instrument No. 201201260003419 iransfarring the First Deed of

Trust o BANA.

* Any finding of faot that should be a conclusion of law is deemed a concluslon of law,

E.a
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8. On February 23, 2012, Alessi, on behalf of the Association, recorded & Notice of
Dielinguent Assessment (Lien) in the Official Records of the Clark County Recorder a3
nstrument No, 201202230661691.

7. On May 8, 2012, Alsssi, on behalf of the Association, recorded s Notise of
Default and Election to Sell Under Homeowners Association Lien in the Offieial Records of the
Clark County Recorder as Instrument No. 201203080002884 {"NOD7). Pursuant @ the NQD,
the amount due as of April 4, 2012 was $2,290.00.

3. Alessi, on behalf of the Association, mailed the NOD 1 BANA.

Q. On June 5, 2612, BANA, through its counsel Miles Bauer Bergstrom & Winters
{"Miles Bauer™), seni 2 letter Alessi, a5 the Association’s agedt, in resporse to the NOD, which

contained the following language:

Based on Section 2(b), a portion of your HOA lien is arguably senior to BANA’s
first dead of trust, specifically the nins months of assessments for common
expenses incurred before the date of your noties of delinguent assessment dated
April 4, 2012, For purposes of caleulating the nine-month period, the trigger date
is the date the HOA sought o enforce its len. 1 is unclear, based upon the
information known to date, what smount the nine months’ of common
assessments pre~dating the NOD wotually are. That smount, whatever it is, ix the
amount BANA should be required to rightfully pay to fully discharge its
obligations to the HOA per NRS 116.3102 and my client hereby offers to pay that
sum upon presentation of adequate proof of the same by the HOA,

W OnJune 15,2012, Alessi, us agent for the Association, sent a letter to Milss
Sauer, BANAs counsel, stating that the foreclosurs process would continue unless $2,930.00
was paid. Alessi also sent Miles Bauer a ledger setting forth the unpaid assessments to date,

L OnJune 28, 2012, Miles Bauer sent Alesst a cheek for $720.00, reprosenting ©

months” worth of delinquent assessments, and & letter containing the following language:

Our client hag authorized us to make payment to you in the amount of $720.00 to satisfy
its obligations to the HOA as a holder of the first deed of trust against the property.
Thus, enclosed you will find 2 cashier's check made out to Alessi & Roenig, LLU inthe
sum of $720.00, which represents the maximum § months worth of delingquent
assessments recovarable by an HOA. This s a non-negotisble amount and sny
endarsement of said cashier's check on your part, whether express or implied, will be
strictly construed as an unconditional aceeptance on your part of the facts stated hersin

“ 3.
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and express agreement that BANA's financial obligations towards the HOA in regards to
the real property lovated at 3617 Diamond Spur Avenue have now been “paid in fuli®.

12, Onoraround July 16, 2012, Alessi rejected and retned the sheck for $720.00 @
Miles Bauer.

13, Afer is check was rejected on or around July 16, 2012, BANA did nothing
further 1o profect Hs intersst in the Propenty.

14, OnJanuary 22, 2013, Alessi, on behalf of the Associstion, recorded o Notice of
Trusiee’s Sale in the Official Records of the Clark County Recorder as Instrument Neo,
201301220003 107 ("NOS™). Pursuant to the NOS, the Property was o be sold on Februacy 20,
2013 a0 2200 pan, st 9300 W, Flamingo Rd., Suite #2093, Las Veges, Nevads 89147 (Alessi &
Koenig, LLC Office Building, 2™ Flowr).

13, Alessi, on behalf of the Association, mailed the NOS 10 BANA.

16, On February 20, 2013, SFR was the highest bidder ot the Assoclation’s public
non-judicial foreclosure auction and purchased the Property for $21,000.00 (“Association
Forsclosurs Sale™.

7. On February 26, 2013, a Trustee’s Dead Upon Sale was recorded in the Official
Records of the Clark County Recorder as Instrument No. 201302260003888 (“Foreclosurs

Dieed™). The Foreclosure Deed containg the foliowing recitals:

This conveyance is made pursuant (o the powers conferred upon Trustee by NRE
116 et seq., and that certain Notive of Delinguent Assessment Lien, described
herein, Diefault occurred as set forth in a Notice of Default and Blection to Sell
which was recorded in the office of the recorder of suid county. Al requirements
of law regarding the malling of copies of notices and the posting and publication
of the Notice of Sale have been complied with, Said property was sold by said

rustee at public auction on February 20, 2013 at the place indicated on the
Hotice of Trustee’s Sale.

I8, Norelease of the super-priority Hen or His pendens was recorded by BANA
against the Property prior 1o the Association Foreclosure Sale.
1. Agsuch, SFR was not aware of BANA's attempt to pay a portion of the

Association’s Hen prior to the Association Foreclosure Sale.

b
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23, Meither 8FR nor its manager, Christopher Hardin, has any relationship or interest

in the Associstion other than owning property within the commumnity.

21, Neither SFR nor its manager, Christopher Hardin, has any relationship or interest
in Alessi outside its attendance at auctions, bidding, and cccasionally purchasing properties at
publicly-held auctions conducted by Alessi,

22 On September 18, 2014, the Nevada Supreme Court issued its opinion in SFR

fnvestments Pool 1y, U8, Bank. concluding that NRS 11431 {8{2) gives associations a trus

super-priority fen, the non-judicial foreclosure of which extinguishes a first desd of trust, SFR *
Investments Fool 1 v, ULS, Bank, 130 Nev. Adv, Op. 75, 334 P.3d4 408, 419 {2014}, rel’g denied
(Cot. 16, 20141,

23, On January 28, 2015, the Nevada Supreme Court issued its opinion in Shadow
Wood HOA v. NY. Cmty. Bancorp., 132 Nev. Adv. Op. § (2018) (herein after “Shadow
Wood™,

23, BANA argued that the noticing provisions of NRS 1163116 et seq. for none
judicial foreclosure are facially unconstitutional as they do not require notice to the holder of 5
first deed of trust, Further, BANA also argued that the loan that underfies the first deed of trugt
is FHA insured and, therefors, HUD has an interest in the deed of trust, Thersfore, BANA
argued that federal law presmpts state law and preciudes extinguishment of the insured first

deed of wust,

23, SFR srgued that the statutes are constitutional both as applied and facially,
requiring notice {0 recosded first security fenhiciders through the incorporation of NRS 107.090
through NRS 116,31168, SFR also argued that BANA lacks standing to assert the Supremacy
Clause as it is not HUD or the FHA and that presmption does not apply because the feders] and
state policies ave not in confiict
fif
i
it
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CONCLUSIONS OF Lawi

i Summary judgment is appropriate where there is 0o remaining question of
material fact such that the moving party is entiled fo judgment as 2 matter of law, Wopd v,

Safoway, Ing., 121 Nev. 724, 729, 121 P.3d 1028, 1029 (2005

2 WNRS 116 is facially constitutional,
3, NRS 116 iz oot preampted by federal law.
4, The Association Foreclosurs Sale was conducted pursuant to the Association’s

Hen, which contained super-priosity amounts.

5. Pursuant to Shadow Wood, the reciials set forth in the Foreclosure Desd thas
noticss were propetly provided is conclusive proof of the sams, Alternatively, SFR has
provided evidence that the Association Foreclosure Sale was properly noticed in this case,

8. {n considering the price paid for the Property, one must also consider the marker |
at the time, including bul not Heited to, the increased expenses purchasers at NRS 118

foreclosure sales faced afler buying properties at these sales,

3
]

7. A sale pursuant to NRS 116 cannot be commercially unreasonable as a matter of
faw based on price aloae,

g NRS 116 has no requirement that sales be commercially reasonable. As such,
purchasers st NRS 118 foreclosure sales have no burden to prove the commercial
reasonableness of any such sale.

3 A commercial reasonableness analysiz would only come into play if there was
evidence that the sale was not properly noticed, that the bidding at the public suction was in
some way chitled, or if there was evidence of fraud, collusion, or some other impropristy inthe
sale process, In those situations, commercial reasonableness may come into play under

the Shadow Wood balancing of the equities test,

? Any conclusion of law that should be a finding of fact {s deemed 2 finding of fact.

-
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i 10 Az BANA’s payment of $720.00 was conditional, requiring the &sseciation to
2 | waive its rights as o a currently undecided matter—-namely, what amounts are included in 2
3§ super-priority len pursuant to NRS {16—this payment attempt did not constitute 2 sufficient
4 § teader to protect BANA's intevest in the Property,
5 PL Pursuant to Shadew Wood, equity does not faver granting BANA relief in this
§ § case
7 8. BANA was in 2 better position than SFR, & mere purchaser at & public sale,
b and could have done more to protest its intersst in the Propesty,
g b After it submitted its payment to the Associstion, BANA should have done
1 something to put potential purchasers, such as SFR, on notice of its attempted
il payment and corresponding belief that the super-priority Hen was
i2 extinguished prior to the Association Foreclosure Sale.
i3 £, SFR is a bona fide purchaser (“BFF,
4 d. The fact that SFR had record notice of the First Dieed of Trust does not defeat
i3 its BFP status, particutarty when there is 1o evidence 1o sugoest SFR had
6 actual knowledge of BANA’s sttempt to pay & portion of the Associatine’s
17 Hen prior to Association Foreclosure Sale.
ig e Additionally, as SFR purchased the Property for value, low price slone is not
is enough 1o deprive # of its status as » RFP.
24 12, As BANA has provided no admissible evidencs of fraud, collusion, or other
21 impropriety with the Association’s non-judicial foreclosure Process, it cannot show that
22 there i3 a question of material fact remaining for trial,
23 & Good cause appearing thevefors,
2 | ORDER
28 IT {S HEREBY ORDERED, ADIUDGED, AND DECREED that the BANA M is
26 | DENIED.
27 iT IS FURTHER ORDERED, ADIUDGED, AND DECREED that the SFR MSI i
28 | GRANTED.
-
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IT IS FURTHER ORDERED, ADIUDGED, AND DECREFD that Alessi and the |
Assoclation’s Joinder to the SFR MS is GRANTED.
IT 15 FURTHER ORDERED, ADIUDGED, AND DECREED that title to real properly
located af 3617 Diamond Spur Avenue, North Las Vepas, Nevada B9032; Parcel No. 139-08-410- |

214 is quisted in favor of SFR Investments Pool 1, LLO

IT {8 SO ORDERED.

v CE e & sl 3
Dated this %1% day of Mapreh

2018,

A Lk felonee
DIRTRICT COURT JUGGE aide

Respectfully Submitted By-
KIM GILBERY EBRON
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Jacqueline A. Gilbert, Esq.
Wevadd Bar No. 10593

{7625 Disan Martin Drive, Suite 110

Las Vegas, Nevada 89139
Attorney jor SFR fnvestmons Poosl §. LIC

Ariel B, Stern, Esq.

Approved a5 to Form and Content:
AKERMANLLY

Mevada Bar No. 8276

1160 Town Center Drive, Suite 330

Las Veges, Mevada 88144

Attorney for Bunk of dmevica, ¥ 4.,
successor by Merger to BAC Home Loans
Servicing, LE FEA Countrinvide Home
Loans Seevicing, LP

: Approved as to Form and Content:
| ALESSI & KOENIG, LLC

Chantel M. Schimming, Esg \ |

Nevada Bar No. 8886 (N _X

9500 W. Flamingo Road, Sh 205

L.as Veges, Nevada 89147

Avtormey for Alessi & Koenig, LLC and Suiter
Creek Homeowners dssaciction
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CLERK OF THE COURT

Attorneys for Defendant Bank of America, N.A., as successor by merger to BAC Home Loans
Servicing, LPfka Countrywide Home Loans Servicing, LP

DISTRICT COURT

CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC,
Plaintiff,

V.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,
inclusive,

Cross-Defendants.
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Defendant Bank of America, N.A. (Bank of America), by and through its attorneys at the
law firm AKERMAN LLP, hereby submits this Motion for Reconsideration of the Order granting
summary judgment in favor of SFR Investments Pool 1, LLC (SFR) and denying Bank of America’s

motion for summary judgment. This Motion for Reconsideration is made and based upon the

Memorandum of Points and Authorities attached hereto and such oral argument as may be

entertained by the Court at the time and place of the hearing of this matter.

1

"

1

"
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NOTICE OF MOTION

PLEASE TAKE NOTICE that Defendant Bank of America will bring the foregoing, BANK
OF AMERICA’S MOTION FOR RECONSIDERATION, for hearing before the Eighth Judicial
District Court, located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155,

20 CHAMBERS
on the day of JUNE 2016, at the hour of o’clock ___.m.

DATED this 16™ day of May, 2016. AKERMAN LLP

/s/ Darren T. Brenner, Esq.
DARREN BRENNER, ESQ.

Nevada Bar No. 8386

STEVE SHEVORSKI, ESQ.
Nevada Bar No. 8256

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A. as
successor by merger to BAC Home Loans
Servicing, LP FKA Countrywide Home Loans
Servicing, LP

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

This Court should reconsider its Order granting summary judgment in SFR’s favor. On April
18, 2016, this Court found that Bank of America tendered an amount equal to nine months’
delinquent assessments, but held that this payment “did not constitute a sufficient tender to protect
[Bank of America’s] interest in the Property.” Ten days later, the Nevada Supreme Court
unequivocally held that the super-priority amount of an HOA’s lien is limited to nine months’
delinquent assessments. Because Bank of America’s tender was equal to the super-priority amount
of the HOA’s lien as a matter of law, the tender was sufficient to discharge the super-priority lien.
Consequently, to the extent SFR obtained any interest in the Property through the HOA foreclosure
sale, that interest is subject to Bank of America’s Deed of Trust. Accordingly, this Court should

reconsider its Order granting summary judgment in SFR’s favor, and instead grant summary

judgment in favor of Bank of America.
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II. STATEMENT OF FACTS

1. On or about October 27, 2010, Armando Carias (Borrower) purchased real property
located at 3617 Diamond Spur Avenue, North Las Vegas, Nevada 89032 (the Property) via a loan
in the amount of $74,642.00, which was secured by a Deed of Trust (the Deed of Trust). On
October 27, 2010, Borrower executed this Deed of Trust in favor of W.J. Bradley Mortgage Corp.
(Bradley Mortgage), with Mortgage Electronic Registration System, Inc. (MERS) as the
beneficiary. Bradley Mortgage recorded the Deed of Trust on November 3, 2010. Bank’s Mot., at
Exhibit A.

2. On March 2, 2012, MERS assigned the Deed of Trust to Bank of America, N.A.,
successor by merger to BAC Home Loans Servicing, LP FKA Countrywide Home Loans Servicing,
LP. Bank of America recorded the Assignment of Deed of Trust on January 26, 2012. Bank’s Mot.,
at Exhibit B.

3. On February 23, 2012, Sutter Creek Homeowners Association (HOA), through its
agent Alessi & Koenig, LLC (HOA Trustee), recorded a Notice of Claim of Delinquent Assessment
Lien (Lien). The Lien stated that the amount due to the HOA was $965.00, which included
assessments, late fees, interest, and fees. Bank’s Mot., at Exhibit C. The Lien neither identified the
super-priority amount claimed by the HOA, nor described the “deficiency in payment” required by
NRS 116.31162(1)(b)(1).

4. On May 8, 2012, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien. The Notice stated the amount due to the
HOA was $2.290.00, which included assessments, dues, interest, and fees. Bank’s Mot., at Exhibit
D. The Notice neither identified the super-priority amount claimed by the HOA, nor described the
“deficiency in payment” required by NRS 116.31162(1)(b)(1).

5. By letter dated June 5, 20102, after the Notice of Default was recorded, Bank of
America, through its counsel at Miles Bauer Bergstrom & Winters (Miles Bauer), contacted the
HOA Trustee, and requested a payoff ledger detailing the amounts owed to the HOA in an attempt to
determine the super-priority amount. Bank of America sought this information so that it could

tender the full super-priority amount to the HOA Trustee. Bank’s Mot., at Exhibit E-1.
4
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6. The HOA Trustee responded on June 15, 2012, attaching a ledger showing the
monthly assessment amount was $75.00 per month through January 1, 2012 and $80.00 per month
after January 1, 2012. Bank’s Mot., at Exhibit E-2.

7. On June 28, 2012, Bank of America, through Miles Bauer, tendered payment of
$720.00 (representing 9 months assessments at $80.00 per month) to the HOA Trustee. Bank’s
Mot., at Exhibit E-3.

8. The HOA, through the HOA Trustee, received and then ultimately rejected Bank of
America’s full super-priority tender. Bank’s Mot., at Exhibits E-4 & E-5.

9. Instead, the HOA, through the HOA Trustee, recorded a Notice of Trustee’s Sale on
January 22, 2013, setting the sale for February 20, 2013. The Notice stated the amount due to the
HOA was $4,285.00. Bank’s Mot., at Exhibit F. The Notice of Sale neither identified the super-
priority amount claimed by the HOA, nor described the “deficiency in payment” required by NRS
116.31162(1)(b)(1).

10. On February 20, 2013, the HOA, through the HOA Trustee, non-judicially foreclosed
on the Property, selling the Property to SFR for $21,000.00. SFR recorded the Trustee’s Deed Upon
Sale on February 26, 2013. Bank’s Mot., at Exhibit G.

11.  On October 30, 2015, Bank of America moved for summary judgment, arguing that it
was entitled to summary judgment for three reasons: (1) Bank of America’s super-priority tender
extinguished that potion of the HOA’s lien prior to the foreclosure sale; (2) the HOA Lien Statute is
facially unconstitutional under the Due Process Clause; and (3) the HOA’s sale of the Property was
commercially unreasonable. Bank’s Mot., at 7.

12. On November 2, 2015, SFR moved for summary judgment, arguing that it was
entitled to summary judgment because: (1) the recitals in the foreclosure deed conclusively show
SFR obtained title to the Property free and clear; (2) the sale vested title to the Property in SFR
without equity or right of redemption; (3) it was a bona fide purchaser; and (4) the foreclosure sale
was commercially reasonable. SFR’s Mot., at 6—19.

13. On April 18, 2016, this Court issued an Order granting SFR’s motion for summary

judgment, and denying Bank of America’s motion for summary judgment. MSJ Order, at 7. This
5
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Court found that Bank of America’s June 28, 2012 payment to the HOA Trustee was equal to “9
months’ delinquent assessments.” MSJ Order, at Findings of Fact 4| 11. However, this Court held
that this payment of nine months’ delinquent assessments “did not constitute a sufficient tender to
protect [ Bank of America’s] interest in the Property.” Id., at Conclusions of Law 9 10.

I11. LEGAL STANDARD

A district court has the inherent authority to reconsider its prior orders. Trail v. Faretto, 91
Nev. 401, 403, 536 P.2d 1026, 1027 (1975). “A court may for sufficient cause shown, amend,
correct, resettle, modify or vacate, as the case may be, an order previously made and entered on the
motion and the progress of the cause of proceeding.” Id. A district court retains jurisdiction to
reconsider a matter unless the order at issue is appealed. Gibbs v. Giles, 96 Nev. 243, 607 P.2d 118
(1980). When a decision is clearly erroneous, or a party introduces materially different evidence,
rehearing is appropriate. Masonry & Tile Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 941
P.2d 486 (1997); Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976).

Here, this Court should reconsider its Order granting summary judgment in SFR’s favor.
After this Court issued the Order, the Nevada Supreme Court held that the super-priority amount of
an HOA’s lien is limited to nine months’ delinquent assessments—the exact amount Bank of
America tendered to the HOA Trustee prior to the foreclosure sale here. While this Court did not
have the benefit of the fkon Holdings decision when it issued the Order, that decision shows the
Court’s Order is due to be reconsidered. In light of lkon Holdings, this Court should reconsider its
Order granting summary judgment in SFR’s favor, and instead grant summary judgment in favor of
Bank of America, because Bank of America’s tender of nine months’ delinquent assessments
extinguished the super-priority portion of the HOA’s lien as a matter of law, and SFR is not a bona
fide purchaser. Even if this Court holds that Bank of America’s tender did not extinguish the super-
priority lien prior to the sale, this Court should still reconsider its Order and allow this case to go to
trial, as issues of material fact surround the balancing of equities this Court must conduct to

determine whether to set aside the foreclosure sale.
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III. ARGUMENT

A. Bank of America’s tender of nine months’ delinquent assessments satisfied the super-
priority lien as a matter of law.

This Court should reconsider its Order granting SFR’s motion for summary judgment, and
instead grant summary judgment in Bank of America’s favor, because Bank of America’s super-
priority tender extinguished the super-priority lien prior to the foreclosure sale. First, Bank of
America’s tender of nine months’ delinquent assessments was equal to the super-priority amount as
a matter of law under the Nevada Supreme Court’s recent decision in Horizon at Seven Hills
Homeowners Association v. Ikon Holdings, LLC. Second, this tender extinguished the super-priority
lien as a matter of law, as tender is complete when the money is offered to a creditor entitled to
receive 1t. Stated simply, when Bank of America submitted payment for nine months’ delinquent

assessments, the super-priority lien was discharged. Accordingly, Bank of America is entitled to

summary judgment.

1. Bank of America’s pre-foreclosure payment equaled the full super-priority
amount as a matter of law.

After this Court entered summary judgment in SFR’s favor, the Nevada Supreme Court
“conclude[d] the superpriority lien granted by NRS 116.3116(2) does not include an amount for
collection fees and foreclosure costs incurred; rather it is limited to an amount equal to the
common expense assessments due during the nine months before foreclosure.” Horizon at
Seven Hills Homeowners Association v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, at 13 (Nev.
Apr. 28, 2016). While this Court found that Bank of America tendered “9 months’ worth of
delinquent assessments,” it held that “this payment attempt did not constitute a sufficient tender to
protect BANA'’s interest in the Property.” MSJ Order, at Findings of Fact 4/ 11, and Conclusions of
Law 9§ 10. lkon Holdings requires this Court to reconsider its Order granting summary judgment in
SFR’s favor, and instead grant summary judgment in favor of Bank of America.

Coupling the Nevada Supreme Court’s holding in fkon Holdings with its holding in SFR

Investments Pool I, LLC v. U.S. Bank, N.A. shows that Bank of America is entitled to summary

judgment based on its super-priority tender. In SFR Investments Pool I, LLCv. U.S. Bank, N.A., the
7
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Nevada Bar No. 8386

STEVE SHEVORSKI ESQ.

Nevada Bar No. 8256

AKFERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 89144

Telephone: (702) 634-5000
Facsimile: (702) 380-8572

Email: Darren.brenner@akerman.com
Email: Steven.shevorski@akerman.com

Attorneys for Defendant Bank of America, N.A., as

successor by merger to BAC Home Loans Servicing,
LP FKA Countrywide Home Loans Servicing, LP

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESSI & KOENIG, LLC, Case No.: A-13-684501-C
Dept.: XXI

Plaintiff,

V.
DEFENDANT BANK OF AMERICA, N.A.’S
REPLY BRIEF IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, unknown
entity, DOES INDIVIDUALS 1-X, inclusive, and
ROE CORPORATIONS XI-XXX, inclusive,

Defendants.

BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,
V.
ARMANDO A. CARIAS, an individual, DOES
INDIVIDUALS 1 through 10, inclusive, and
ROE BUSINESS ENTITIES 1 through 10,

inclusive,

Cross-Defendants.
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BANK OF AMERICA, N.A., SUCCESSOR BY
MERGER TO BAC HOME LOANS
SERVICING, LP FKA COUNTRYWIDE
HOME LOANS SERVICING, LP, a National
Association,

Cross-Claimant,

V.

SFR INVESTMENTS POOL 1, LLC, a domestic
Limited Liability Company, SUTTER CREEK
HOMEOWNERS’ ASSOCIATION, an unknown
entity, and DOES 1 through 10 and ROE
BUSINESS ENTITIES 1 through 10,

Cross-Defendants.

Defendant Bank of America, N.A.'s (BANA) files this reply to Cross-Defendant SFR

Investments Pool 1, LLC’s (SFR) opposition to BANA's motion for summary judgment.

MEMORANDUM OF POINTS AND AUTHORITIES

L.
INTRODUCTION

First, the HOA had no lien to foreclose upon in February 2013 because BANA, as servicer,
delivered a check to the HOA for an amount greater than the super-priority portion of the HOA's
lien. SFR's argument, that a servicer must pay whatever an HOA asks, regardless of the amount of
the limited lien, is contrary to the express language of NRS 116.3116(2)(c), the comments of the
drafters of the Uniform Common Interest Ownership Act, and foreign to lien law.

Second, the February 2013 HOA foreclosure sale was commercially unreasonable. It is an
undisputed fact that the HOA's foreclosure trustee, Alessi & Koenig, LLC withheld material
information from bidders at the auction.

Third, Nevada designed its super priority notice scheme to be "opt-in,"” which does not meet
the procedural due process clause's command for a foreclosure scheme that is designed to ensure

actual notice to affect parties such as BANA.

137282677:1}2
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There is state action here. Chapter 116's non-judicial super priority foreclosure scheme is not
analogous to government acquiescence to a private commercial remedy. Plaintiff's arguments in this
case demonstrate that Nevada granted an HOA a roving commission to threaten senior mortgagees,
lienholders with no relationship to the HOA or the debt owed, with foreclosure if mortgagees do not
pay whatever the HOA demands. Worse still, Nevada disrupted the private commercial world to
prevent HOAs and mortgagees from subordinating the super priority lien.

I1.
LEGAL STANDARDS

Summary judgment may be granted if the moving party demonstrates that the pleadings,
depositions, answers to interrogatories, and admissions on file, together with affidavits, if any, show
that there 1s no genuine issue as to any material fact, entitling the moving party to judgment as a
matter of law. See Zoslow v. MCA Distrib. Corp., 693 F.2d 870, 883 (9th Cir. 1982). In order to
carry its burden of production, “the moving party must either produce evidence negating an essential
element of the nonmoving party’s claim or defense or show that the nonmoving party does not have
enough evidence of an essential element to carry its ultimate burden of persuasion at trial.” Nissan
Fire & Marine Ins. Co. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden then shifts to
the nonmoving party to set forth specific facts demonstrating a genuine factual issue for trial. See
Lucas v. Bell, 773 F. Supp. 2d 930, 934 (D. Nev. 2011) (denying motion for summary judgment).

III.
LEGAL DISCUSSION

A. The Bona Fide Purchaser Rule is Not Applicable to Chapter 116 Foreclosures.
Nevada's Supreme Court has held that the bona fide purchaser rule is not applicable to

foreclosure sales, absent explicit statutory language. The case of Allison Steel Manufacturing Co. v.
Bentonite, Inc., 86 Nev. 494, 499, 471 P.2d 666, 669 (1970) is instructive as to the quality of title
that a buyer receives at a foreclosure sale. In that case, the IRS had recorded two tax liens against a
property and sold the property to an individual, Moore, who failed to record his deed. Subsequent to

the recording of those tax liens, Allison Steel Manufacturing obtained a judgment against the owner

137282677;1}3
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of the property and bought the property at a sheriff's sale. The Nevada Supreme Court held that

Moore held valid title as opposed to Allison Steel Manufacturing:

We think that appellant's position as a purchaser at a judgment sale is
controlled by the rule announced in 8 Thompson on Real Property, §
4313, at 371 (1963), which holds: "The leading rule in absence of
statute is that the doctrine of caveat emptor applies to a sale under
execution, and a purchaser ordinarily acquires no better title than the
debtor could have conveyed at the time the lien attached.’

Allison Steel Manufacturing Co., 86 Nev. at 499, 471 P.2d at 669. The rule at foreclosure sales in
Nevada is caveat emptor.

Here, there is no statutory provision in Chapter 116 which mentions the bona fide purchaser
doctrine. NRS 116.31164 imposes a duty on a buyer to do its own research as to the quality of title
it 1s buying:

3. After the sale, the person conducting the sale shall:
(a) Make, execute and, after payment i1s made, deliver to the

purchaser, or his or her successor or assign, a deed without warranty
which conveys to the grantee all title of the unit’s owner to the unit;

NRS 116.31164(3)(a) (Emphasis Added). Likewise, the trustee's deed SFR received in this case was
"without warranty." (Ex. G to MSJ, pg. 1).

The burden of evidence to establish bona fide purchaser status is on the purchaser. Berge v.
Fredericks, 95 Nev. 183, 188, 591 P.2d 246, 248 (Nev. 1979) ("In order to be entitled to the status of
a bona fide purchaser without notice under NRS 111.325, respondent Valdez was required to show
that legal title had been transferred to her before she had notice of the prior conveyance to
appellant.") SFR has provided this Court with no admissible evidence demonstrating that it is a bona
fide purchaser. SFR did not even provide this Court with an affidavit stating it did not know of
BANA’s tender and interest in the Property.

The only admissible evidence in this case shows that SFR was on inquiry notice of BANA’s
continuing interest in the Property. To qualify as a bona fide purchaser, one cannot have actual or
constructive notice of another party’s unrecorded interest in the subject property. Huntington v. Mila,
Inc., 119 Nev. 355, 75 P.3d 354 (2003). “A duty of inquiry arises ‘when the circumstances are such

that a purchaser is in possession of facts which would lead a reasonable man in his position to make

137282677;:1}4

714




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

O O 00 N O g B~ W ON -

N S G W §
B W N -

an investigation that would advise him of the existence of prior unrecorded rights. He is said to have
constructive notice of their existence whether he does or does not make the investigation. The
authorities are unanimous in holding that he has notice of whatever the search would disclose.” /d.
(quoting Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 498, 471 P.2d 666, 668 (1970)).

Here, SFR was certainly on inquiry notice of BANA’S continuing interest in the Property.
The Deed of Trust and Assignment of Deed of Trust were both recorded prior to the February 2013
foreclosure. (Ex. A and Ex. B to MSJ). Plaintiff could have called the foreclosure trustee. Whether
or not Plaintiff did either, Plaintiff cannot disclaim knowledge of what a reasonable investigation
would have revealed.

Similarly, BANA was not required to record its payment of the super-priority amount. SFR’s
argument is nonsensical. The Deed of Trust and Assignment were recorded in the land records (Ex.
A and Ex. B to MSJ). BANA’s interest in the Property stems from these documents. Nevada law
does not further require that a party record every action it takes to maintain its interest in the
Property. Nowhere in NRS 116 et seq. does it state that tender attempts must be recorded in the land
records.

D. The HOA had No Lien to Foreclose in February 2013.

1. BANA's Delivery of a Check for 9 Months' Assessments Extinguished the HOA's
Lien by Satisfying the Putative Debt Supporting the Lien.

A lien has no separate existence from the debt it secures. NRS 116.3116(1); see also 51
Am.Jur.2d, Liens § 1. SFR does not dispute that BANA delivered a check to Alessi & Koenig, LLC
for 9 months' of assessments before the February 2013 foreclosure sale. Plaintiff concedes, by
failing to argue otherwise, that the sum delivered was more than the super priority amount. Plaintiff
merely argues that BANA's act of delivering a check to Alessi & Koenig, LLC was not a tender.
Plaintiff argues that BANA should have delivered more than the lien amount, whatever the HOA
demanded.

The super priority portion of the lien is not subject to debate. It's sum is fixed by statute. It
is potentially two fixed amounts. The first line of SFR Investments Pool 1 v. U.S. Bank, 334 P.3d
408, 414 (Nev. 2014) reads as follows:

137282677;1}5
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NRS 116.3116 gives a homeowners' association (HOA) a superpriority
lien on an individual homeowner's property for up to nine months of
unpaid HOA dues.

Id. at 409. (Emphasis added). Contrary to plaintiff's argument, the "full amount due" is not
whatever an HOA demands, but rather what is the statutory sum entitled to priority. BANA
delivered a check for 9 months to Alessi & Koenig, LLC. (Ex. E to MSJ).

Further, SFR’s claim that BANA’s tender was invalid because 1t was not “unconditional”
lacks merit. SFR claims that BANA “conditioned the proposed payment by putting forth the
condition that any endorsement of the cashier’s check will be strictly construed as an unconditional
acceptance and an express agreement that the lien has been paid in full.” SFR Opp. at 5. Clearly
this is not the sort of condition that limits the validity of a tender. BANA simply made clear that its
tender was for payment of the lien. To rule that this constituted an improper condition invalidating
BANA’s tender would mean that no party could specify the purpose of their tender.

2. SFR's Citation to Moeller is Not on Point.

SFR throughout its brief mistakenly cites to Moeller v. Lien, 25 Cal.App.4th 822 (Cal. Ct.
App. 1994). This case 1s not on point. First, the case does not involve a creditor's right to redeem
the priority of its mortgage prior to a non-judicial HOA foreclosure. Second, it does not involve the
doctrine of tender. While Moeller mentions the doctrine of tender, the borrower in Moeller merely
alleged that it had he did not know he had a right to a one day postponement. /d. at 784. Any
attempt to stretch Moeller beyond its facts is unpersuasive because such a reading conflicts with
decades of California foreclosure law. Third, Bank of America is not seeking to use the doctrine of
tender to disturb the sale. Bank of America seeks an order from this Court to hold that, if Plaintiff
has title, Plaintiff holds title subject to Bank of America's senior deed of trust.

Fourth, Plaintiff's reading of Moeller, that a foreclosure sale cannot be disturbed is far too
broad. The rule in California is not that the bona fide purchaser rule, even if it was applicable here
which it isn't, trumps the tender rule. Courts in California have always held that where a party cures
a putative obligation to pay, there is no statutory right to initiate foreclosure in the first place and

such a sale would be void ab initio. Chavez v. Indymac Mortg. Servs., 219 Cal.App.4th 1055, 1063
(Cal. App., 2013) (citing Bank of America v. La Jolla Group I, 129 Cal.App.4th 706 (Cal. Ct. App.
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2005) (trustor and beneficiary entered into agreement pursuant to which trustor would cure default
but trustee mistakenly conducted foreclosure sale at which third party purchased property). A
foreclosure sale conducted after a trustee rejects such a tender would be void, not voidable. (Bisno v.
Sax (1959) 175 Cal.App.2d 714, 724 ("Speaking generally, the acceptance of payment of a
delinquent installment of principal or interest cures that particular default and precludes a
foreclosure sale based upon such preexisting delinquency. The same is true of a tender which has
been made and rejected.").

E. The HOA Sale Was Commercially Unreasonable.

An HOA's obligation to act in good faith with respect to all of its obligations and rights under
NRS Chapter 116 1s found at NRS 116.1113. Nevada's legislature created a spreadsheet that details
where each section of its unique version of the Uniform Common Interest Ownership Act was
derived. Nevada based its version of NRS 116.1113 on NRS 104.1203. Thus, Nevada's legislature
specifically intended that the concept of good faith found in Chapter 116 be informed by the
Uniform Commercial Code concept of good faith.

Alessi & Koenig sold the Property at a price far below market value. It is an undisputed fact
that Alessi & Koenig, LLC did not inform bidders at the sale that the lender had delivered the super
priority amount prior to the sale. SFR certainly does not argue that it would have proceeded with
bidding at the auction regardless of the tender. No bidder could conceivable know the quality of title
it was bidding upon at the auction. This uncertainty is not solely due to the legal uncertainty prior to
the SFR decision. There was also uncertainty regarding the property's title due to the HOA's

foreclosure agent not disclosing to bidders that a tender occurred. The result was a sale for far less

than the Property's fair market value. This Court should set the sale aside as void.

F. Chapter 116 of NRS's Non-Judicial Foreclosure Scheme Violates the Procedural Due
Process Clause Requirement of A Statutory Scheme Designed to Guarantee Meaningful
Notice and Meaningful Opportunity to be Heard.

1. SFR Investments Pool 1, LLC v. US Bank's Brief Procedural Due Process
Analysis Does Not Resolve the Issue.

Contrary to the SFR Decision, the enactment of Nevada's version of UCIOA certainly did not

put BANA on notice that its deed of trust could be extinguished. First, Bank of America's secured
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loan did not exist until October 2010. (Ex. A to MSJ). Second, The HOA's lien did not exist until
February 2012 (Ex. C to MSJ). Third, Nevada's Supreme Court could not, and did not cite, to any
state law that adopted the UCIOA to demonstrate that an HOA could use a non-judicial process to
foreclose upon a super priority lien for assessments. In fact, while the court did cite to Summerhill
Village Homeowners Ass'n v. Roughley, — Wash.App.——, 289 P.3d 645, 647-48 (2012), the
court ignored that Washington expressly disallowed non-judicial foreclosure of HOA super priority
liens." Fourth, In re Medaglia, 52 F.3d 451, 455 (2nd Cir. 1995) is not relevant. In re Medaglia is
not a facial challenge case. In that case, the Second Circuit held a bankruptcy court's particular
application of 11 USC 523(a)(3)(B) to bar a secured creditor's claim filed after the bar date did not
offend procedural due process.

2. State Action Exists.

State action exists where the state has used coercive power, whether covert or overt, or
provided significant encouragement to the private actor such that the challenged action can be fairly
attributable to the state. Blum v. Yaretsky, 457 U.S. 991, 104, 102 S.Ct. 2777, 73 L.Ed.2d 534
(1982). The question of whether actions of a private actor are fairly attributable to the state is a fact
bound inquiry. Brentwood Academy v. Tennessee Secondary School Athletic Association, 531 U.S.
288, 121 S.Ct. 924, 148 L.Ed.2d 807 (2001).

SFR is correct that traditionally, a state's acquiescence in the remedy of non-judicial

foreclosure to enforce a private bargain between two private parties is not state action. Flagg

Brothers, Inc v. Brooks, 436 U.S. 149, 98 S.Ct. 1729, 56 L.Ed.2d 185 (1978):

Respondent Brooks has never alleged that state law barred her from
seeking a waiver of Flagg Brothers' right to sell her goods at the time
she authorized their storage. Presumably, respondent Jones, who
alleges that she never authorized the storage of her goods, could have
sought to replevy her goods at any time under state law. See
N.Y.Civ.Prac.Law § 7101 et seq. (McKinney 1963). The challenged
statute itself provides a damages remedy against the warehouseman for
violations of its provisions. N.Y.U.C.C. § 7-210(9) (McKinney 1964).
This system of rights and remedies, recognizing the traditional place of
private arrangements in ordering relationships in the commercial

! "If an association forecloses its lien under this section nonjudicially pursuant to chapter 61.24.
RCW, as provided by subsection (9) of this section, the association shall not be entitled to the lien

priority provided for under subsection (3) of this section." RCW 64.34.364(5).
137282677;1}8
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world, can hardly be said to have delegated to Flagg Brothers an
exclusive prerogative of the sovereign.

Id. at 160. Similarly, in Apao v. Bank of New York, 324 F.3d 1091, 1094-1095 (9th Cir. 2003) the
Ninth Circuit found no state action where Nevada had merely recognized a power of sale conferred
by the borrower's private agreement with her lender.

The contrast between Flagg Brothers and Apao could not be more stark. The following facts
taken from the public record of AB 221, AB 204, and the scholarly articles explaining the
government purpose behind the rise of HOAs nationally cannot be disputed. First, Nevada
mandated the creation of this particular HOA, and all HOAs in Nevada, because they govern
common open space. Second, HOAs had supplanted traditional state actors in providing services
commonly enjoyed such as maintenance of private streets, providing recreational resources, and
maintenance of common areas such as street lights and sidewalks. Third, the source of the super
priority lien 1s not a private agreement. Fourth, Nevada barred HOAs and deed of trust beneficiary's
from subordinating the HOA's super priority lien. Fifth, in 2009, Assemblyperson Spiegel stated
that the super priority had to be lengthened to ensure that the HOAs, who had supplanted local
governments in providing services, did not fail. Sixth, the scholarly authority concerning rise in the
number of HOASs nationally can be explained in large part because HOAs supplanted public actors in
providing commonly enjoyed services at no cost to local governments.

Moreover, an HOAs board member's powers are circumscribed by statute. NRS 116.3102.
The declarant had no choice but to create a homeowner's association because the community had
common open space. NRS 278A.130. Under Nevada law, the HOA had no choice but to have a
super priority lien that could not be subordinated. See NRS 116.1104; see also SFR Investments
Pool 1, LLC, 334 P3d at 418-419. An HOAs powers with respect to super priority and super
priority foreclosure are circumscribed by state law.

Finally, SFR’s analysis to challenge the state action finding in Culbertson v. Leland, 528
F.2d 426 (9th Cir. 1975) is not persuasive. Contrary to SFR's analysis, BANA does not cite

Culbertson to argue that Nevada's creation of a right that did not exist at common law is
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determinative. There 1s state action because Nevada has displaced the rules of priority and given

HOAs the whip of non-judicial foreclosure to compel lenders to satisfy a unit owner's debt.

3. The Facial Due Process Violation is Nevada's Design of a Foreclosure Notice
Scheme That Does Not Guarantee Actual Notice to Lienholders Such as BANA.

The HOA Lien Statute is unconstitutional because it does not ensure mortgagees with a
potential loss of their property interests will receive notice and an opportunity to be heard.” The Due
Process Clause of the U.S. Constitution requires that, "at a minimum, [the] deprivation of life,
liberty, or property by adjudication be preceded by notice and an opportunity for hearing appropriate
to the nature of the case." Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)
(emphasis added). An "elementary and fundamental requirement of due process ... is notice
reasonably calculated, under all circumstances, to apprise interested parties of the pendency of the
action and afford them an opportunity to present their objections." Tulsa Prof'l Collection Services,
Inc. v. Pope, 458 U.S. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314) (emphasis added). Put
more simply, state action may not extinguish an interest in real property unless the holder of that
interest is afforded notice of that action.

Here, SFR cites to NRS 116.31168 to argue that Nevada designed a statutory scheme to
require actual notice to the first position beneficiary. (Opp MSJ at 15). SFR takes great pains to
argue that this shows Nevada's legislature intended to incorporate NRS 107.090(3)(b)'s notice
provisions to Chapter 116 non-judicial foreclosure. (/d.). This argument fails because it ignores the
AB 221 spreadsheet where the legislature explained that the source of NRS 116.31168 was the
request for notice provision for lienholders of NRS 107.090.

Plaintiff's argument ignores the Nevada legislature's amendments to its notice of foreclosure
scheme in 1993. In 1993, Nevada's legislature extensively revised its version of the Uniform

Common Interest Ownership Act through AB 612. AB 612, at section 6, created a new section of

Chapter 116, NRS 116.31163:

2 A foreclosure under the HOA Lien Statute alleged to have extinguished a first deed of trust is state
action subject to a due-process challenge. See Culbertson, 528 F.2d 426 (holding that private
innkeeper’s seizure of property without notice pursuant to state innkeeper’s lien statute constituted
state action and violated due process).
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The association or other person conducting the sale shall also mail,
within 10 days after the notice of default and election to sell is
recorded, a copy of the notice by first-class mail to:

1. Each person who has requested notice pursuant to NRS

107.0900r 116.31168,

2. Any holder of a recorded security interest encumbering the
unit’s owner’s interest who has notified the association, 30 days before
the recordation of the notice of default, of the existence of the security
interest; and

3. A purchaser of the unit, if the unit’s owner has notified the
association, 30 days before the recordation of the notice, that the unit
is the subject of a contract of sale and the association has been
requested to furnish the certificate required by NRS 116.4109.

1993 Statutes of Nevada, Page 2355. (Italics in original). Next, AB 612 then amended NRS

116.31166(3):

3. The sale of a unit pursuant to NRS 116.31162 and 116.31164 and
section 6 of this act vests in the purchaser the title of the unit’s owner
without equity or right of redemption.

1993 Statutes of Nevada, Page 2373. (Italics in original). Finally, AB 612, section 40, revised NRS
116.31168(1), the provision cited by plaintiff. However, Nevada's revisions in 1993 to this section

was to strip lienholders of actual notice:

116.31168 1. The provisions of NRS 107.090 apply to the
foreclosure of an association’s lien as if a deed of trust were being
foreclosed. The request must identify the lien by stating the names of
the unit’s owner and the common-interest community. [The
association must also give reasonable notice of its intent to foreclose to
all holders of liens in the unit who are known to it.]

1993 Statutes of Nevada, Page 2373.

Finally, NRS 107.090(3)(b) was created in 1989. See 1989 Statutes of Nevada, Page 644.
Nevada's legislature could have simply incorporated NRS 107.090(3)(b) into Chapter 116, but they
did not. Nevada's legislature specifically only incorporated the request notice provision of NRS
107.090 and not the provision cited by plaintiff. SFR's argument violates the rule is only "every
reasonable construction must be resorted to, in order to save a statute from unconstitutionality.' "

Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Construction Trades Council, 485
U.S. 568, 575 (1988) (quoting Hooper v. California, 155 U.S. 648, 657 (1895)) (Emphasis added).
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That Chapter 116 1s a request notice scheme by legislative design is easily shown by
comparing Chapter 116's foreclosure scheme with the actual notice scheme Nevada's legislature
designed and made applicable to property tax foreclosures. Before a property can be sold for
delinquent property taxes, the county treasurer must mail via certified mail a notice of sale to the
owner and any lienholder. NRS 316.595(3)(b). If the notice of sale is returned unsigned, the county
treasurer must make a "reasonable attempt" to notify the owner or lienholder prior to the sale. Id.
Nevada's legislature knew how to design an foreclosure scheme granting lienholders a guaranteed
right of actual notice, but chose not to do so through NRS Chapter 116.

V.

CONCLUSION

This Court should grant BANA's motion for summary judgment. BANA acted precisely
according how the drafters of the Uniform Common Interest Ownership Act intended. BANA
delivered a check for 9 months' of assessments. Alessi & Koenig, LLC's nondisclosure demonstrates
a lack of honesty in fact and renders the sale commercially unreasonable. Finally, this Court should
decline SFR's invitation to take out a blue pencil to the NRS Chapter 116's notice provisions in order
to save them. NRS Chapter 116's notice provisions violate the federal procedural due process clause
by requiring BANA to opt-in to notice when actual notice is BANA's due.

DATED this 28" day of January, 2016.

AKERMAN LLP

/s/ Steve Shevorski, Esq.

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

STEVE SHEVORSKI, ESQ.
Nevada Bar No. 8256

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.
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I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 14" day of
January, 2016 I caused to be served a true and correct copy of foregoing DEFENDANT BANK OF
AMERICA, N.A.’S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Court’s facilities to those parties listed on the Court’s Master

Service List.

Alessi&Moenlg

For those Parties not registered pursuant to Administrative Order 14-2, service was made in

the following manner:

(UNITED STATES MAIL) Pursuant to NRCP 5(b), by depositing a copy of the above-
referenced document for mailing in the United States Mail, first-class postage prepaid, at Las Vegas,

Nevada, to the parties listed below at their last-known mailing addresses, on the date above written.

/s/ Julia M. Diaz
An employee of AKERMAN LLP
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LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 3, 2016, 10:10 A.M,.

THE COURT: Would everyone —-- well, you all can
fight amongst yourselves as to who you represent, but
notwithstanding that, everyone's going to have to state their
appearances for the record. So, we'll start with you, Mr.
Stern.

MR. STERN: Good morning, Your Honor. Ariel Stern
on behalf of Bank of America.

MS. GILBERT: Jacqueline Gilbert on behalf of SFR
Investments Pool 1, LLC.

MS. SCHIMMING: Chantel Schimming on behalf of
Alessi & Koenig and Sutter Creek Homeowners Association, Bar
No. 8886.

THE COURT: All right. We're used to seeing SFR
standing at that table.

MS. GILBERT: I know.

MR. STERN: That's what we were having a little
colloquy about, are we on the right side.

THE COURT: All right. I had one guestion on this,
and whoever wants to pipe up on this answer i1s welcome to do
so. My question i1is this: Bank of America tendered a
particular amount, 760-something change; is that right?

MR. STERN: I thought it was 720.

THE COURT: I'm relying on memory. Whatever it was

—— oh, it's $720 —-

Verbatim Digital Reporting, LLC 4 303-798-0890
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MR. STERN: Right.

THE COURT: -- was the amount that —-- of the check.
And in -- and this wasn't quite clear to me, so maybe I should
have gotten this but I didn't. The Bank seems to be
asserting, oh, this is absolutely undisputed. This is the
correct amount, 100 percent, 720, it's the nine months worth
of assessment and, 1in fact, it looks like they used a slightly
higher amount of the 86 and change or whatever it was —--

MR. STERN: Right.

THE COURT: -- again. So, my guestion is, 1is this
truly undisputed that this was the correct amount of the nine
months?

MR. STERN: I suppose, Your Honor, there is a

factual and a legal dispute. And 1f you're asking factually

THE COURT: Yeah. Factually, if you say —-- well,
the legal dispute is what number —-- what do you use. That's
to —-

MR. STERN: Right.

THE COURT: -- me, the legal dispute.

MR. STERN: Right.

THE COURT: The factual dispute is, if we say that
your theory, for lack of a better word, 1s correct —-

MR. STERN: Yes.

THE COURT: -—- is your number right?

Verbatim Digital Reporting, LLC 4 303-798-0890

727




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. STERN: Yes, and —-

THE COURT: Or 1s there even a dispute about that?
And you didn't add fees or anything. You just did the basic
monthly assessment —-

MR. STERN: Right. We followed —-

THE COURT: —-- 1s that correct? And then you added
for when it changed, I guess, 1t was some —-- right? Am I
correct, or am I confusing this —-

MR. STERN: Yes.

THE COURT: -- with another case? It was like $79,
and then went up to $86, but you used the $86 for the entire
nine-month period, right?

MR. STERN: Right.

THE COURT: That's essentially what you did?

MR. STERN: Correct, Your Honor. And this is —-- we
followed the practice that we typically did, and I'm sure
you've seen 1t in other cases, which is to offer the payment
in the amount that the statute says, in our view, 1s the
correct amount, nine months. We in this case calculated that
amount after Alessi provided a ledger that itemized the
monthly amount, and so 1t was a simple math error that we
actually erred on and overpaid.

THE COURT: Right.

MR. STERN: I think the error was that the monthly

assessment changed from 75 to -- or whatever 1t was —-
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THE COURT: Whatever it was. It was 70-something --

MR. STERN: And —-

THE COURT: —-- to 80-something.

MR. STERN: And so, a significant portion of the
nine-month period predated that change, but the tender amount
assumed more. It assumed that it had been the new amount
throughout the nine-month period, so that's what was tendered.
I don't believe that there's been any dispute.

Certainly, there's argument as to the legal
significance of that. And Alessi 1s present here and I
suppose they can dispute it. I think they would be the
correct party to dispute 1f the monthly assessment was a
different amount.

THE COURT: Right, so that's undisputed.

MR. STERN: I believe that that -- you know, other
counsel can speak to this. Obviously, there's going to be
argument as to what that means legally, but I think —-

THE COURT: Right.

MR. STERN: —- 1f you were to —-— your question 1is,
what i1s nine times —-

THE COURT: Yeah, so that's undisputed.

MR. STERN: —— the monthly assessments, that's not
disputed.

THE COURT: Well, I guess my guestion isn't, what's
9 times 86, because we could all sit with -- you know, do 1it;
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729




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

figure that one out. My question is, 1s there any dispute
that that is the monthly amount, exclusive or not including
fees, and costs, and interests, and other things? Because
what you did was just a straight calculation. So, I guess my
question to you, is there any dispute that the $86 and change
1s greater to —-— greater than or equal to the straight monthly
assessment?

MR. STERN: I don't believe there's —-

THE COURT: That's my question.

MR. STERN: I don't believe so, Your Honor.

THE COURT: Does that make sense? Now, because we
could do —-

MR. STERN: I think Alessi can speak to this.

THE COURT: —-- the math. That's easy.

MR. STERN: I think Alessi can speak to this, but as
far as we —— as far as we can tell, that's undisputed -- that

part of it is undisputed.

MS. SCHIMMING: I actually don't think Alessi 1s the
correct entity to speak to it, but based on what the —-

THE COURT: Well, I mean, I'm assuming discovery's
been —-

MS. SCHIMMING: -- based on what the ledger states
here —-

THE COURT: Right.

MS,., SCHIMMING: —— the assessment amount was $80
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amount was $80 for that time period, ves.

THE COURT: Okay. Any —- all right, that was my
only —--— I thought that was undisputed, and I just wanted to
make sure that that was —- that itself was undisputed.

(Pause in the proceedings)

MR. STERN: Right. So, there's competing motions,
Your Honor.

THE COURT: Um—hum.

MR. STERN: We say a lot about constitutionality
that I don't want to repeat.

THE COURT: Right. I mean --—

MR. STERN: I think the focus of our hearing
today ——

THE COURT: And I've already rejected the
constitutional argument, right or wrong.

MR. STERN: That's why I don't want to repeat all
that.

THE COURT: I think I'm right, so —-— and I think,
yvou know, last time, vyou talked extensively on the preemption
argument.

MR. STERN: Right.

THE COURT: Not on this case, a different case. So,
yvou really don't need to rehash that.

MR. STERN: And I appreciate the —--
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commercially reasonable,

rejected that
MR.
THE
MR.

Honor —-
THE
MR.
THE

the table.
MR.
THE

MR.

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

I mean, I think, really —-- and the

yvou know, argument, I've already

for various reasons.

So, what I'd like to start with, Your

And I'm sorry to cut you off. Go ahead.
No,

any guidance —-

So, I think those three, we can take off
Okay, I —-
And go on.

I would 1like to circle back in

commercial reasonableness because of the new decision that

came out last

THE

MR.

THE

MR.

because of —-

THE

The new decision that came out last week,

week -

COURT:

STERN:

COURT:

STERN:

COURT :

Right.

—— which I think —-
I saw that as well.
Obviously, that's not in the papers
But let me —— let me cut to the chase.

wouldn't that

suggest that even 1f commercial reasonableness were a factor,

it's something that we can evaluate in summary judgment?
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Isn't that what that -- that -- to me, that's what that
suggests.

MR. STERN: Well, Your Honor, there's two ways to
look at that.

THE COURT: Because 1f you look at the decision,
Judge Silver ruled in favor of the Bank and found that the
sale wasn't commercially reasonable, correct?

MR. STERN: I think so, Your Honor.

THE COURT: Right. 2and so —-

MR, STERN: It was a mess.

THE COURT: -- to me, I mean, the gist of it was —--
I thought the takeaway was that, well, this isn't something
that she can just -- the district court can't just
automatically say, oh, $7,000 isn't commercially reasonable.

And that's what I've been saying all along, because
how do you evaluate this with all of the uncertainty? There
1s no expert who can come in and say, this i1s how I evaluate
the correct price, and that you can't just say, well, as a
matter of law, a low price means it wasn't, A, a purchase for
a value, and B, that the person was a bona fide —-- was not —-
was not —-

MR. STERN: SO ——

THE COURT: —-- a bona fide purchaser.

MR. STERN: Your Honor —-

THE COURT: So —-—
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MR. STERN: The —-

THE COURT: 1I'm interested to hear what you thought
it said.

MR. STERN: I think it said a lot of things, and I
think it likely had two authors, even though one signed it.
And it reflects I think a -- this 1s just personal
interpretation of this —-- a baseline of unanimity.

And there may be some additional work that has to be
done to get some of the remaining issues fully resolved. But
the baseline of unanimity includes, first of all, a
confirmation that commercial reasonableness 1s a factor. It's
not a factor that, as you —-

THE COURT: Well, see, I didn't read it that way. I
didn't read it as saying commercial -- that it has to be
commercially reasonable. The way I read that, it was a
rejection of the district court's decision that because it
wasn't, you know, commercially reasonable, that it wasn't a
bona fide purchaser. That's how I read that.

MR. STERN: Well, Your Honor ——

THE COURT: That —— because she ruled ——- let's not
forget, the District Court ruled for the Bank. And so —--

MR. STERN: Correct, Your Honor, but —-

THE COURT: -- to me, 1t was saying, well, you can't
automatically say without anymore information that 7,000 or

whatever it was that they paid for that property, meant that
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it wasn't -- so, I didn't read it that you —-- you're entitled
to prove it; I read it the opposite way. I read it that the
District Court was wrong 1in saying, oh, because 1t was a low
price, that's one of the factors that means that the Bank
should -- should -- that it was -- that the Bank should
prevall on their Motion for Summary Judgment.

MR. STERN: The —-

THE COURT: That's how I read that.

MR. STERN: And I don't necessarily disagree with a
lot of what you just said.

THE COURT: Right.

MR. STERN: However, I think this case 1is a
watershed in providing directive to the courts —-- or, you
know, to the judges that believe that commercial
reasonableness was basically a nonissue. It i1s an issue. It
may not be an issue that the Bank can offensively 1in summary
judgment get.

THE COURT: Well, except, to me, you want us to say,
oh, well, if they don't prove commercial reascnableness, the
Bank should prevail, however that's calculated. But that
decision doesn't say that.

What that decision says 1s, well, to me, maybe
that's a factor that you can consider in evaluating the
equities. Again, evaluating the equities, that's something

that you can weigh. You can weigh anything. I mean, you
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know, I can't say you can't weigh anything. I can't weigh
against the Bank that you're wearing a blue necktie, but we
can weligh wvarious factors. So, that may be important in
welighing the equities, number one.

And number two, that might be a consideration in
determining whether or not somebody was a bona fide purchaser
or not, but they —-- but they clearly say —— Justice Pickering
clearly says, look, you know, it's not reasonable value, it's
—— 1t's not —— 1it's for a valuable consideration that you
don't put a number on that. So —-

MR. STERN: It's not market value. I think —-

THE COURT: —- to me, I read it ——- I read it
differently than you do.

MR. STERN: And I don't —-— I don't know —-

THE COURT: I mean, I don't think it says, oh, the
purchaser has to prove commercial reasonableness. I don't —-
that's what you want i1t to say, but it doesn't say that.

MR. STERN: Well —-

THE COURT: To me, that may be —-

MR. STERN: I haven't —-

THE COURT: -- a factor. As I said, I'm weighing
the equities.

MR. STERN: It's ——

THE COURT: And they talk —-- you know.

MR. STERN: It's —— it's —— 1f I could start with
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the purchase price, Your Honor, there is a long history of
argument in your court and others as to whether you need
something additional to an adequate —-- an inadequate purchase
price in order for the Bank —-

THE COURT: And clearly, you do.

MR. STERN: The Court I think confirmed that.

THE COURT: Right.

MR. STERN: But —-—

THE COURT: That clearly, you do.

MR. STERN: But before we get into the nitty-gritty
of this case, the Court also opened the door, we believe, to a
second 1inquiry 1nto the purchase price by mentioning twice the
Restatement of Property analysis, which is not commercial
reasonableness; 1t's a different source of law.

So, commercial reasonableness emanates from Chapter
116. It emanates from the incorporation of the good faith
standard from the Uniform Commercial Code. That's —-

THE COURT: Right. Yeah, I mean, candidly, I didn't
read it that way. I read it that that's a factor that you can
consider, and that you're allowed to inguire as to whether or
not, you know, there was any fraud in the sale, and anything
like that.

Now, 1f you're trying to prove fraud in the sale,
then one of the things you're going to use as evidence of

fraud i1s the purchase price. You're going to use the adequacy
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of notice to potential buyers. You're going to use the

adequacy of notice to the Bank. I mean, that was kind of an

14

unusual case, because the Bank had purchased already the home

and they stood in the position of the homeowner, which, to me,

I would have maybe rather seen a decision that's more

analogous to the cases most of us are getting, which is where

the Bank doesn't own the home outright; the Bank stands as the

holder of the Deed of Trust.

MR. STERN: And the reason that I think the Court
was quite —-- the Supreme Court was very annoyed at that,
because they —--

THE COURT: Right. Because you're standing as the
homeowner. You're getting --

MR. STERN: Right.

THE COURT: I mean, so you ——- I mean, basically
balancing the equities. What I took away from that is the
Bank should have been paying their Homeowners Association
assessments as the homeowner all that time. But —-

MR. STERN: Exactly.

THE COURT: ——- to get back to commercial
reasonableness, that's a factor. 1If you're trying to prove
fraud, then you're going to look to commercial reasonablenes
and that's a factor that you might prove. I mean, because,
vou know, if —-- if people are all paying say $10,000 for the

homes that are worth 200,000, and they're paying $500, then
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that's a factor that loocks for —-— to —-- to fraud. That's how
I took that away.

MR. STERN: There's two lines, Your Honor. And with
the Court's indulgence, I would like to read from page 15 of
the opinion, which says towards the bottom quarter, "See
also.™ So, they cite a case, and then the Supreme Court says,
"See also Restatement Third of Mortgages, Section 8.3, Comment
B, " parentheses —-- and this i1s where 1it's interesting, stating
that, gquote, "Gross inadequacy cannot be precisely defined in
terms of a specific percentage of fair market value, but
generally, a Court 1s warranted in invalidating a sale where
the price is less than 20 percent of fair market value."

And if you go to the Restatement -- so, the Supreme
Court says, "See the Restatement." You locok at the
Restatement, and there isn't a word in the Restatement about
factors other than inadequacy of price.

So, this to us 1s a strong signal that, apart from
commercial reasonableness, if you've got a sale price where
it's less than 20 percent of market value, you've got a
separate and standalone analysis under the Restatement of
Property. Separate source of law; not commercial
reasonableness under Section 116.

THE COURT: Right, I get what you're saying, 1
just —-

MR. STERN: That's how we see 1t.
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THE COURT: I -- I —— my -— my -— the —— I —-
MR. STERN: And I think another —-

THE COURT: It's curious, because when I read that

16

r

I mean, I'm just —-- this is somewhat irrelevant, but you took

it away, I guess, that, oh, this strengthens the Bank's
position. And I read that and I thought, oh, oh, no, I've
been granting summary Jjudgment in favor of the Banks way too
much. That's what I took away from reading that.

And I mean, I think my —-—- the message I toock away

from that was, look, there are many factors, and maybe we need

to be fleshing all this stuff out more than granting summary
judgment on 1it.

MR. STERN: Actually, I agree with that part of it
On that part of it —-

THE COURT: And that's —-

MR. STERN: -—-- you and I are in complete agreement
THE COURT: And that's what I took away —-- one of
the thing ——- I took several things away from it, but that's

one of the things I took away. But I definitely —-

notwithstanding the fact that they cited the Restatement, you

know, I took the commercial reasonableness away as maybe a
factor that you could consider, again, 1in weighing the
equities, and in determining whether or not there was fraud
collusion, or something like that between the Homeowners

Association —-
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MR. STERN: Right.

THE COURT: -- and the ultimate purchaser. That's
what I saw as the relevancy there; not that you could
automatically say, oh, well, it's 20 percent of fair market
value, it —-- or it's, you know, 12 percent of fair market
value, 1t's not commercially reasonable and the Bank should
win. You know, again, 1it's a factor.

Well, i1if it's a factor that we can consider in
making these determinations, then maybe the suggestion is we
shouldn't be granting summary judgment on all this stuff.

MR. STERN: I think —-

THE COURT: Although, vyou know, again, that's kind
of what I took away from it.

MR. STERN: I think in terms of the procedure and
the directive on summary Jjudgment, I do agree with you on
that, Your Honor. If you've got a —-- a situation where
there's various factors, and we as the Bank assert commercial
reasonableness as a defense, and SFR and others say, not
there, I think you are justified, and the guidance here is
that you should deny their summary judgments —-

THE COURT: See, I didn't read it —-

MR. STERN: -- and send us to trial on that.

THE COURT: -- that way. What I read is 1f -- 1is,
look, we shouldn't be —— here's the way ——- where I ——- what I
took away is I -- you know, I -— my feeling 1s that the
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legislature wanted the Homeowners Association s to be able to
sell these properties when, you know, the owners aren't paying
for them, and maybe to encourage the Banks to be paying the
homeowners assessments, or to conduct their foreclosures ahead
of time. That may have been the undercurrent, I don't know.
But, you know, to —— to increase the expenses for the ultimate
purchasers then makes these less attractive options to
purchase.

And so, to me, you know, the more discovery you have
to do on both sides, vou know, I think the cost of litigation
is —— 1it's bad for everybody, but, you know, I think that,
again, commercial --—

MR. STERN: There's a lot at stake —-

THE COURT: If you had --

MR. STERN: —-- on both sides, Your Honor.

THE COURT: And so, I took away, well, maybe we need
to let more discovery occur. But my takeaway then 1is, okay,
if you've done discovery, and there's nothing to suggest that
it wasn't properly noticed, that you didn't have an
opportunity for wvarious entities or individuals to bid, and
there's nothing to suggest fraud or collusion, then we don't
need to look to commercial reasonableness.

Now, let's just say you've done discovery and there
was something to suggest, oh, SFR's the only party that showed

up, or SFR was the only party that was noticed, all of these
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other entities that are out there buying this stuff didn't

bid --

MR. STERN: Yeah.

THE COURT: —-- didn't show up, didn't know about it,
then -- then I think commercial reasonableness would come 1into

play. That's kind of what I took away from that.

MR. STERN: We —-- Your Honor --

THE COURT: But —— but my —-— the message I took also
as a judge was, well, maybe I need to let more discovery
happen, because now the Banks —-- to me, the message was —- and
this i1s more pro bank -- 1s they have an opportunity now to
assert the fraud, collusion, and I've been kind of saying, oh,
well, 1it's probably fine.

MR. STERN: Your Honor, I think —-- first of all, I
tend to agree that more discovery i1s going to be necessary
here, and —-

THE COURT: Right.

MR. STERN: -— 1 agree —-

THE COURT: Which is a benefit, frankly, to the
Banks.

MR. STERN: Well, I don't know that —-- probably. I
mean, 1 think the more we find here, the —- the more factors
are goilng to see —-

THE COURT: Well, I mean, and I think the judges --

MR. STERN: —— become relevant.
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COURT: —— are consistent in this view.

20

Let's

face it, the Bank of America can drag this thing through and

fund discovery way,

and the purchasers.

way better than a Homeowners Association

MR. STERN: I don't know that that's —--

THE COURT: But in any event, that —-

MR. STERN: I don't know that that's —--

THE COURT: We don't need to debate that.

MR. STERN: —- actually what's been decided. I —-

THE COURT: Well, I think that's just the general
consensus.

MR. STERN: It's —-- that may be what it 1s, Your
Honor. I think --

THE COURT: But in any event, that's —--

MR. STERN: We do —-

THE COURT: —-- not really relevant.

MR. STERN: We do, I think —-

THE COURT: I brought it up, but it's not
necessarily relevant.

MR. STERN: It's certainly the case that a lot of
these cases where commercial reasonableness was not as —- they
didn't get the traction are probably —-- in our view, probably
going to require trials. I think that was a message that the

Supreme Court was clear on when they spoke several times about

the inappropriateness of summary judgment when there's a lot
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of factors.

THE COURT:

I don't think they -- I —-

So, walit. Can I cut to the chase?

is your Motion for Summary Judgment.

MR.

THE

MR.

THE

MR.

THE

MR.

THE

what ——

was,

MR.

THE

MR.

THE

MR.

THE

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

STERN:

COURT:

Yes.
Now, we all know —-—

We tendered --

—— that this was fully briefed --
Yes.

—— prior to the time —-

That's one problem.

the decision came out.

I guess

Thursday. Last Thursday.
Thursday, right.
Yeah.

Less than a week ago.

So, that's one problem,

So, are you now saying, well,

Your Honor.

maybe

21

This

it

summary judgment isn't appropriate based on your reading of

that decision?

MR.

it's appropriate for Bank of America,

decision —-- yes,

MR.

STERN:

Yes and no.

because what this

I said 1it.

(Pause 1in the proceedings)

STERN:

It's inappropriate for SFR;

But we are entitled to summary judgment
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in this case, because we tendered; we paid the lien. And as I
think you've already determined --

THE COURT: Well, let me cut to this, and I'm
interested to hear your opinion on this —- this one.

MR. STERN: Yes, I think I know what the question's
going to be.

THE COURT: Do you know where I'm going?

MR. STERN: I think, vyes.

THE COURT: Well, when I read that, you know, I'd
been saying, oh, the nine months is just -- and I think a lot

of judges have been saying the nine months is just the
assessments themselves; not all of this other stuff. But i1f
you read the decision, 1t seems to contemplate, to me, that,
oh, 1t's more than the nine months, because we need to have
them -- you know, we can't —-

MR. STERN: Here's the problem.

THE COURT: —-- we need to ——- but don't you read it
that way?

MR. STERN: No.

THE COURT: Because Justice Pickering talks about,
well, we don't really know what the fees and the costs are,
but I thought there was a little bit of an ambiguity there.

MR. STERN: Here's —-

THE COURT: And the ambiguity may be in the fact

that the Bank was the owner —-
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THE COURT:

we look to the —-

the owner?

they profit when they were the owner?

again,
have been —-
MR.
THE
MR.

THE

STERN:

And 1f you weigh the equities,

I wish they used another case,

STERN:
COURT:
STERN:

COURT:

all these fees and costs,

23

Exactly.

—— 1n that case. So, did it mean that

because the Bank's
why the heck should
Or do we say —— I mean,

frankly. That might
And I think that's what they —-

Or do we say ——

Your Honor.

-— were saying,

Or do we say, no, the Supreme Court 1is

clearly contemplating that the nine months isn't just the nine

months of the

actual assessments ——

MR. STERN: They didn't say that either.

THE COURT: -—- that it 1s fees and costs?

MR. STERN: They didn't say that either.

THE COURT: So, what is it? What do you think?

MR. STERN: So, I think two things, Your Honor.

THE COURT: I had a question on that one.

MR. STERN: I think two things. And firstly, you
said, I wish they had used another case for this and, I think,
essentially, that's what they said there; we wanted another
case. And this case —-

THE COURT: Oh my God, there's like 200 —-

MR. STERN: And we've —-
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THE COURT: —— out there.

MR. STERN: And this issue 1s slowly working its way
through the -- you know, moving the pig through the —--

THE COURT: And the only reason I say I wish they'd
used another case 1s that case was very dissimilar from most
of the cases.

MR. STERN: Yeah, so —-

THE COURT: I mean, I'm not criticizing the Supreme
Court, I just want to make it clear.

MR. STERN: Well —-

THE COURT: That case 1s very factually
dissimilar —-

MR. STERN: Right.

THE COURT: ——- from most of the cases I've had.

MR. STERN: Yeah, and what you have specifically in
that case, Your Honor, I think —-- so, 1in that case, the Bank
forecloses first, they win the race to the finish line.

They ——

THE COURT: Right. And then they're the ——- they ——

MR. STERN: And then they think they've got a super
priority issue.

THE COURT: Right.

MR. STERN: And so —-

THE COURT: Which it really wasn't, because —--

MR. STERN: The Bank wasn't —-

Verbatim Digital Reporting, LLC 4 303-798-0890

748




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

THE COURT: —- they're the owner.

MR. STERN: 1In that case, the Bank was not thinking
right. And then, without intending to criticize the Bank's
counsel in that case, they continued to prosecute it as a
super priority case, and they presented the record in that
manner to the Supreme Court.

And so, I think what they said i1s, the record was
such a mess that we don't know anything about amounts, or even
times, because the time frame then becomes important, because
when the Bank forecloses and becomes the owner, anything that
was 1lncurred --

THE COURT: Then they just stand in the shoes —-

MR. STERN: —-- before that -—-
THE COURT: -- of an ordinary owner who could —--
MR. STERN: Correct. And so any —-- any amount that

was 1ncurred before that would present the Supreme Court with
the —- with the —-

THE COURT: The super priority issue.

MR. STERN: —— with a justiciable issue is that
super priority given that is costs. And until they can even
determine that -- what amount or if any amount at all
constituting costs was incurred before the Bank's foreclosure,
that issue was not factually presented to the Court. And I
think that's why they remanded with that language.

Having -- so, the first -- the first thing is, I
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think they agreed, this is not the right case to decide that
super priority 1s a cost issue. The other thing, they said
they wanted —-- they wanted a factual record on how much, and
when, and what constitutes.

Certainly, the Court prefaced everything by saying
it's an open issue. And they declined to decide it either
way. They didn't also say all of these other amounts are part
of the super priority lien.

And there's another issue, Your Honor. It's a
nuanced issue, because the Court could come out and say, well,
maybe some costs and fees are part of the lien, but not part
of the super priority portion, because the statute —-

THE COURT: Which is what we've —-—

MR. STERN: -- cuts 1t off at nine months.

THE COURT: Which is what I've been saying; that you
can have fees and costs in the lien, but what's the super
priority amount?

MR. STERN: And —--

THE COURT: Because I've been, as you know, ruling
that 1if the Bank tendered, and they tendered the correct
amount, that that should protect their interest in the
property. That's how I've been ruling. Or if they didn't get
notice.

MR. STERN: Right.

THE COURT: And I think I had one case where they
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sent 1t to the wrong address or something, so there wasn't any
really evidence that the Bank had gotten notice.
MR. STERN: Right. And -- and I think that —--

THE COURT: But now I'm thinking, well, maybe that's

wrong.
MR. STERN: No.
THE COURT: Maybe —-
MR. STERN: It's not wrong, Your Honor. You've been
correct.
THE COURT: Maybe —-- because I also kind of thought

there was this suggestion in that, that when the Bank tenders,
they should tender the whole amount and fight about it later.
That if you're going to weigh the equities, the Bank should
have tendered the whole amount instead of just tendering their
own calculation and saying, well, that protects our interest.

MR. STERN: They didn't say that.

THE COURT: That's what I kind of thought that was a
suggestion to.

MR. STERN: That was ——

THE COURT: I'm glad I read this thing.

MR. STERN: ——- not a response to the tender amount.
It couldn't have been, because the Bank was a homeowner.

THE COURT: Right. So, that's why I thought it was
ambiguous, because the Bank was the homeowner. But there's

also the suggestion —-- they didn't say -- I mean, they could
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have done an easy decision 1in a page and said, the Bank stands
in the position of a homeowner, and they were obligated to pay
the full amount due, and they didn't. And it was foreclosed
upon properly, and end of day -- end of story.

So, why did they go through this whole analysis
talking about everything else i1f they weren't trying to give
us some sort of guidance?

MR. STERN: I think, Your Honor, because they were
trying to give the District Court guidance on the specific
remand. I mean, that's -- in fact, they said that. They
actually did say that. They said, on remand, we want —-

THE COURT: Yeah, but then they didn't have to
publish it i1f it was just to give guidance --

MR. STERN: Well, there's a lot more here. There's
a lot more here in this opinion about the commercial
reasonableness, about the inadequacy of the price, about how
this theory about the trust deed recitals being sacrosanct at
the level that 1t can then be assailed, that's out the door as
well. Those are all important issues —-

THE COURT: Right. Well, except —-

MR. STERN: —- that require the published decision.

THE COURT: Except I still took it, vyes, those are
sacrosanct, unless you've got some of these other issues that
aren't in the deed recital, such as, there was —-- there's

notice —- 1t's conclusively presumed there was notice, but if
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you've tendered, then that's not in the deed recital. It
doesn't say -—-

MR. STERN: Right.

THE COURT: -- the Bank didn't tender.

MR. STERN: I think —-

THE COURT: So, I mean —-

MR. STERN: T think the Court's going to go further
than that, Your Honor, because they published —- they
published this decision. There was an unpublished order on
that same date in which --

THE COURT: Oh, I didn't see that.

MR. STERN: Well, we —-- you know, the ones in the
industry, we look at this stuff obsessively. They —-- they
published the -- excuse me -- they had an unpublished order in
which they said -- in which they remanded, basically saying —-—
they didn't say, you look at the trust deed recitals, but

there was a question of notice, and that all was in the deed

recitals.

THE COURT: Right.

MR. STERN: And they reversed on that. And so,
while they didn't say it, I think that's —-- the Court's

probably heading that way.
THE COURT: Let me ask —-—— I'm —-- oh, never mind.
I'm sorry, go on.

MR. STERN: So, Your Honor, here, what we have is no
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ambiguity as to what amount the Bank tendered. The Bank
tendered nine months. There's no reason for the Court to have
a trial on that issue, because you've got agreement from the
HOA. I don't think —— I don't think SFR has challenged that
part of it. And so, having —-- and there's also no dispute
here that Alessi received the check and then rejected it.

I think all of the factual determination that the
Supreme Court wanted done in terms of what constitutes the
amount 1s properly presented to you at summary judgment. I
don't think there's anything that we're going to add to that
at trial in terms of what amount -- what amounts constitute
what. You've got it.

And so, the court didn't in Shadow Wood say, that's

not sufficient. It said, we're not resolving this issue. And
it didn't provide any guidance even when -- when 1t said that
your —— that all of these other things have to determine it,
about what the amount is. It didn't provide any guidance as
to how you should, as a trial judge, determine what the legal
significance of that is.

So, we're really left in the same universe in terms
of what the legal significance 1is as we were beforehand.
We've got some directive that the Court wants very precise,
factual records on this, but you've got that here on summary
judgment. We've got a statute. The statute is clear. It

says nine months. It doesn't say nine months, comma, plus.
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And I think --
THE COURT: Well, that's how I've been reading it in
the past, but;.

MR. STERN: And there's nothing in Shadow Wood that

contradicts that. All Shadow Wood says 1s, we want clear

records. And on this clear —-- on this very messy case where
everybody thought they were dealing with a super priority,
when, clearly, they're not, we want you all to get it right
factually. And that's really what they said there. Your
Honor, Justice Pickering was the author of both SFR, and now

Shadow Wood.

THE COURT: Who do you think the Shadow author was?

MR. STERN: I think —-

THE COURT: Pardon the pun, or semi-pun.

MR. STERN: Was that deliberate? That was good.

THE COURT: No.

MR. STERN: I think —-—- I don't know, Your Honor.
There's certainly —-— if you —-— we also listened to the tape of
the argument, and it seemed like Justice Douglas was asking
some questions, and Justice Hardesty was asking some
questions. And Justice Hardesty was concerned with the Bank's
-— well, why didn't the Bank do more.

And I think one of the gquestions that is going to
have to get resolved at some point is, at what point has the

Bank done enough to satisfy the pre-sale tender rights? 1Is it
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enough to do what the Bank did here, or when Alessi improperly
rejects the payment, does the Bank now have to do more?

THE COURT: Well, to me, they seem to suggest that
the Bank ought to do more; that the Bank ought to put the
purchaser on —-

MR. STERN: But here's the problem.

THE COURT: —-—- on notice at that point. And they
say the Bank could have done this.

MR. STERN: Here's the problem. They say the Bank
could have done this, but they say that in the context of BFP;
they say that in the context of the inadequacy of price. They
do not say that in the context of a tender.

And there is to the —-- as we're —- and we've
researched this exhaustively, and I'd be happy to provide more
briefing on this. If you've got as a —-—- if you as a junior
lien holder make a payment and it gets rejected, under the
pre—-sale common law right of tender, you do not have —-- you do
not have a further obligation.

T think one of the things that SFR said here is that
we should have recorded this as a property interest as 1if it
were an easement, or a fee, or some —-- you don't have that
obligation. That's one of the issues that was left unresolved
here, and you've been correctly deciding this. You know, once
we make the payment and pay, 1f the secured party —-- if the

lien holder rejects the payment, that's the end of it. And
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nothing in Shadow Wood contradicts that.
And so —-- and there's two parts of this, right? So,
there's, what's the proper amount, but there's also, what's

the consequence? And Shadow Wood did not get at all into the

conseguence.

And we're not talking about the consequence of the
Bank not doing more on sufficiency of price or anything else,
but on payment. And the clear tradition here from time
immemorial under the common law is, 1f you have made your
payment, that discharges your obligation. You don't have —--
it would be like 1f -- you know, let's say that you're my
credit card bank --

THE COURT: No, I mean, I was agreeing with you, and
I —— I mean, that made sense to me. As you know, I was ruling
that way.

MR. STERN: Yeah.

THE COURT: But, you know, again, there's certainly
a suggestion that, well, maybe the Bank ought to do more.
Maybe the Bank i1s in the best position —-

MR. STERN: Yeah.

THE COURT: —-- to protect its interests, because
certainly SFR, the purchaser, they don't know —-

MR. STERN: Well —-

THE COURT: —-- what the Bank may or may not have

done.
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MR. STERN: Well, of course they know.

THE COURT: As they —-

MR. STERN: Of course they know.

THE COURT: How do they know that?

MR. STERN: They know that for a couple of reasons.
I heard some rustling over there.

THE COURT: Well, she's looking at vyou like, how do
they know?

MR. STERN: Because they know —-—- and they've
testified in depositions on this in many cases —-- they know
that they're buying litigation. They know that the Banks are
doing this. And --

THE COURT: Well, vyeah, but what the issue is —--

MR. STERN: -- depending on the time frame, Your
Honor —-—

THE COURT: What the issue 1s, 1s do they know that
the Bank has tendered? And sometimes, the Bank doesn't
tender. Sometimes the Bank tenders the wrong amount.
Sometimes the Bank tenders the wrong amount and sends a
letter, you better take this wrong amount or you people are
out of luck, or whatever those letters say. And I know your
bank has sent those letters.

MR. STERN: Yes, and —-

THE COURT: Because Mr. Brenner has stood over there

defending the letters.
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MR. STERN: Oh, yeah, the letters are fine.

THE COURT: And so, all I'm saying is —- you know,
or sometimes the Bank doesn't tender, or, you know, whatever.
So, how on earth is the purchaser supposed to know in each
instance —— and I'm —- you know, don't even tell me, oh, well,
if 1it's Bank of America, they know that there's a tender,
because that's not always true. We've had cases with the Bank
of America where they've tendered the wrong amount. They
didn't get the calculation. So —-

MR. STERN: How does —-- how do they know? Your
Honor, there's a couple of ways that they can know. Firstly
—— and but before we get there, I would suggest that we're —-
it's the wrong question with -- you know —-

THE COURT: Well, vou brought it up. You said they
ought to —-- right?

MR. STERN: I ——

THE COURT: Did you hear that?

MR. STERN: I perhaps —-

THE COURT: I heard, like, well, they ought to know.
And then I said, well, how would they know?

MR. STERN: I perhaps —-

THE COURT: I mean, SO you —-—

MR. STERN: I perhaps stated it --

THE COURT: You brought it up.

MR. STERN: -- inartfully, Your Honor. What -- what
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happens in these situations i1s that SFR and others like it
know that there's a senior lien. They know —-- and that's a
matter of public record.

They also know that the Bank is going to claim a —-
an interest in that. And they also know that they were going
to be buying litigation on this. They've admitted this;
they've said it. They know all of these things.

Now, when the Bank makes a tender and makes the
payment, 1t —- 1t's argued, anyway, that it is at that point
the obligation of the trustee to either accept it, or if they
don't accept 1t, to inform —-- and Alessi & Koenig has informed
buyers that there was a super priority tender.

We don't know when they started doing that. There
was a —— I don't think they've done that in this case, but
it's —— on SFR's perspective, the bona fide purchaser analysis
is not about whether they had actual knowledge that there was
a tender. 1It's really about whether they knew, or had reason
to know, or would have known based on inquiry —-

THE COURT: Knew —-- right.

MR. STERN: ——- that they were —-- that they were
coming into a problem. And that was the whole business model
here; buy cheap, litigate. And they said -- and this 1is their
defense to the commercial reascnableness, why their —-- why the
price they paid was adequate, 1s because they knew that they

were buying a problem. That's not an innocent buyer. An
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innocent buyer is somebody who actually doesn't know what
they're getting into. SFR knows 1t's getting into a risky
situation.

And so, you combine that with, in this case, Your
Honor, Alessi's, I think. undisputed failure to inform anybody
that there —-- that they had rejected a tender, and that's —-
that's the additional factor you have on the commercial
reasonableness balance.

So, it's ——- it's certainly problematic that Alessi
would not take this money, and then not tell anybody about it.
They said that it was our responsibility. Well, Alessi's the
trustee here. It's their —-- it's actually their
responsibility to do that.

THE COURT: Well, except, right now, we're looking
—— we're weighing you against —-- you, not literally, obviously
—— against SFR. I mean, whether Alessi did something
inappropriate really isn't the issue at the moment.

MR. STERN: And it i1s going to be an issue on the
commercial reasonableness of the sale, Your Honor, we think,
but —-- because it's not just price plus —-

THE COURT: Well —-

MR. STERN: —-- collusion or fraud; it's any
impropriety, we think --

THE COURT: Well, okay.

MR. STERN: —— on the sale.
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