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MOTION TO REISSUE ORDER AS AN OPINION

The Ninth Circuit needed this Court to clarify an important issue
under Nevada law because there was “no controlling precedent.” See
NRAP 5(a). The en banc Court answered the certified question through
thoroughly reasoned majority and concurring opinions. To create the
“controlling precedent” that had been missing, this Court should pub-

lish those opinions. NRAP 36(f).

A. The Standard for Publication

This Court will decide a case by published opinion if it
(A) Presents an issue of first impression;

(B) Alters, modifies, or significantly clarifies a rule of
law previously announced by the court; or
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(C) Involves an issue of public importance that has ap-
plication beyond the parties.

NRAP 36(c). Any one of these criteria justifies publication. NRAP

36(f)(3). Here, all three do.

B. This Certified Question Necessarily Presents
a Substantial Issue of First Impression

By their very nature, certified questions arise only when there is a
gap in this Court’s jurisprudence. NRAP 5(a). Indeed, this Court only
accepts a certified question if “there is no controlling [Nevada] prece-
dent[] and the answer will help settle important questions of law.”
Volvo Cars of N. Am., Inc. v. Ricci, 122 Nev. 746, 749-51, 137 P.3d 1161,
1163—-64 (2006).

Had this case not involved a substantial issue of first impression,

the Ninth Circuit would not have needed to certify it. NRAP 5(a).

C. This Court’s Answer Clarifies the Law in
Mandlebaum, Leven, and Century Surety

1. Mandlebaum’s Action “on the Judgment” Does
Not Extend to New Claims against New Parties

In briefing the certified question, Nalder maintained that this
Court’s decision sixscore years ago in Mandlebaum v. Gregovich, 24

Nev. 154, 50 P. 849 (1897) controlled. In answering, this Court clarified



Mandlebaum’s limits: to the extent the common law action on the judg-
ment survives the judgment renewal procedure in NRS 17.214 (see

Cadish, J.’s concurring opinion), such an action is solely “to recover the
amount left unsatisfied from the original judgment, not to litigate new

claims against a new party.” (Majority opinion, at 4.)

2. A Judgment’s Expiration under Leven
Defeats a Claim for Consequential
Damages under Century Surety

This Court also clarified the relationship between the right to pur-
sue consequential damages from an insurer’s breach of the duty to de-
fend, Century Surety Co. v. Andrew, 134 Nev., Adv. Op. 100, 432 P.3d
180 (2018), and a judgment’s expiration, Leven v. Frey, 123 Nev. 399,
168 P.3d 712 (2007):

A plaintiff cannot continue to seek consequential dam-

ages for breach of the duty to defend based on an ex-

pired judgment].]
(Majority opinion, at 6; see also id. at 7.) This, the heart of the second
certified question, provided much-needed guidance on Century Surety’s

application—namely, the necessity for actual damages based on a valid,

continuing judgment.



D. This Court’s Answer Gives Plaintiffs, Insured
Defendants, and their Insurers Needed Clarity

Nalder’s bid for consequential damages is not unusual. The cau-
tion that a plaintiff must renew the judgment for the insured to have a
claim of consequential damages is a matter of public importance to
plaintiffs, insured defendants, and their insurers.

There is no question that future courts in this state and in the fed-
eral judiciary will rely on this unpublished guidance for Nevada law:
this Court’s answer, after all, provides the needed “controlling law.”
Leaving the guidance unpublished only serves to hide it from the bench
and bar, leaving surprised the party who did not find it first. Rather,

this Court should publish this precedent for all to hear.

E. This Court Can Reissue its Order without Revision

This Court can publish the September 20 order as an opinion
without revision. See NRAP 36(f)(4). Far from deferring to the parties’
familiarity with the facts and procedural history, this Court succinctly
did so in such a way that the unfamiliar reader can easily grasp the rel-
evant background for the Court’s analysis. (Majority opinion, at 1-2.)
That legal analysis, too, 1s well-reasoned, with comprehensive citations

to relevant authorities and a thoughtful application of those authorities



to the certified question. (Majority opinion, at 2—7.) Even the brief con-
currence makes its points—a joinder in the Court’s answer and an unre-
solved question for a future case—with precision and authority.

(Cadish, J.’s concurring opinion.)

CONCLUSION

The public—not just the Ninth Circuit panel-—deserves to know
about this Court’s controlling answer to a significant question of Ne-
vada law. As with certified questions past, this Court’s order answering
the certified question should reissue as an opinion.
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