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REPLY MEMORANDUM IN SUPPORT OF PETITION FOR WRIT OF  
PROHIBITION OR MANDAMUS  

Appellee Hudson bases his Answer on two false premises: first, that the 

psychotherapist/counseling privilege is tantamount to a juvenile records privilege; 

and second, that Dr. Bradley (or the child victim) waived the privilege. Hudson 

further argues that this is merely a "discovery dispute," and that this Court should 

rule that his right to a fair trial outweighs the victim's privilege with her counselor. 

Hudson's Answer and Supplement to it fail. 

1. Supreme Court Decisions Addressing the Confidentiality of Juvenile 
Records Lacks Relevance to the Psychotherapy/Counseling Privilege 
Asserted Here 

Hudson relies almost entirely on Pennsylvania v. Ritchie, 480 U.S. 39 (1987), 

as his authority for production of the privileged treatment records at issue here. 

Ritchie is inapposite and serves as no authority for piercing the victim's treatment 

privilege with Dr. Bradley. The records in Ritchie concerned investigative files 

held by a social services/child protective services agency, not treatment files of a 

treating psychologist. Furthermore, the agency in Ritchie did not assert a 

psychotherapist/counseling privilege. Rather, a specific exception applied: 

Pennsylvania law protected the files as confidential records subject to disclosure if 

ordered by the court. There is no such provision under Nevada law for disclosure 

of privileged psychotherapist/counseling treatment records. See NRS 49.213. 
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Hudson claims that the exception for "disclosure otherwise required by state 

or federal law" under NRS 49.213 means that his "right to a fair trial" and for 

discovery in a criminal case under Nevada causes the psychotherapist privilege to 

yield in favor of disclosure. But he cites no case requiring disclosure under these 

circumstances. The trial court relied on no case requiring disclosure under these 

circumstances. Thus Hudson raises no specific compelling need other than: "The 

overriding 'public policy' considerations considered by the district court are 

Hudson's right to fair trial as protected by the United States Constitution." Ans. 

Br. at p. 10. Hudson does not point to the record for this assertion, because the 

trial court never made an evaluation of any public policy considerations. Dr. 

Bradley was ordered to produce the records on a date unknown without ever 

having an opportunity to assert the privilege in the first instance. 

Simply, a ruling adopting Hudson's argument would result in court 

compelled disclosure of all privileged information, including psychotherapist 

records, attorney records, and spousal communications, simply because a 

defendant cites it in need of a fair trial. 

Davis v. Alaska, 415 U.S. 308 (1974), similarly lacks meaningful application 

to the privilege at issue here. In Davis, juvenile delinquency records were sought 

for the purpose of cross examination. But here, Hudson has the victim's juvenile 

delinquency records. Nowhere does the Davis decision suggest that Hudson is now 
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entitled to receive mental health treatment records. What Hudson and the trial 

court fail to understand is that mental health treatment records are not juvenile 

delinquency records and disclosure of these "apples and oranges," so to speak, are 

covered by different statutes. 

This Court rejects broad-net discovery fishing by litigants. See Hetter v. 

Eighth Judicial District, 874 P.2d 762 (2008). Without more than simply arguing 

generally under the principle that he has a right to a fair trial, which no one 

disagrees with, Hudson must demonstrate that the privilege must be pierced. He 

has never done so, and the trial court abused its discretion in ordering production. 

Notably, Hudson recites a string of alleged mental health problems suffered by the 

victim, and he then baselessly speculates that she cannot tell the truth. Hudson 

effectively cross examines this child before this Court. How is he so prejudiced, 

then, by Dr. Bradley's refusal to produce privileged treatment records? How much 

more damage to this victim does Hudson need? The victim's treatment depends on 

trusting her psychologist for the purpose allowing her to heal. The victim's 

confidential sharing of information with Dr. Bradley and Dr. Bradley's 

confidential communications with the victim serve one purpose and one purpose 

alone: to rehabilitate and restore a damaged patient so that she may assume a 

normal life and become healthy member of society. 
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2. In Analyzing the Privilege under NRS 49.209 Relative to Disclosure of 
Treatment Records Here, this Court Should Apply the Analysis of 
Jaffe v. Redmond in Finding that Public Policy Prohibits Disclosure 

There is no dispute that Nevada recognizes the psychotherapist privilege under 

NRS 49.209. Hudson concedes as much. Outside of civil personal injury actions, 

or where the state may present evidence of an examination or evaluation, there has 

been no decision by this Court concerning court-compelled waiver of the 

psychotherapist privilege in a case like this. See, e.g., Potter v. West Side 

Transportation, 188 F.R.D. 362 (D. Nev. 1999) (patient put mental condition into 

issue); Koerschner v. State, 116 Nev. 111(2000) (mental health examination by 

defendant of victim where state seeks to admit psychological evaluation in case-in-

chief), modified by State v. Dist. Ct. (Romano), 120 Nev. 613 (2004), overruled on 

other grounds by Abbott v. State, 122 Nev. 715 (2006). 

The United States Supreme Court's analysis in Jaffe v. Redmond, 518 U.S. 1 

(1996), is instructive and was notably ignored by Hudson in his Answering Brief. 

There, survivors of a man shot by a police officer sought the police officer's 

counseling records in a civil action. The Court determined that there is a 

significant public policy interest in recognizing the privilege, hence adopting it as a 

privilege under Fed.R.Evid. 501. The Court explained: 

The psychotherapist privilege serves the public interest 
by facilitating the provision of appropriate treatment for 
individuals suffering the effects of a mental or emotional 
problem. The mental health of our citizenry, no less than 
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its physical health, is a public good of transcendent 
importance. In contrast to the significant public and 
private interests supporting recognition of the privilege, 
the likely evidentiary benefit that would result from the 
denial of the privilege is modest. If the privilege were 
rejected, confidential conversations between 
psychotherapists and their patients would surely be 
chilled, particularly when it is obvious that the 
circumstances that give rise to the need for treatment will 
probably result in litigation. Without a privilege, much of 
the desirable evidence to which litigants such as 
petitioner seek access — for example, admissions against 
interest by a party — is unlikely to come into being. This 
unspoken "evidence" will therefore serve no greater 
truth-seeking function than if it had been spoken and 
privileged. 

Id. at 11-12. 

Hudson argues that there is no apparent public policy interest here in 

refusing to release privileged records in a criminal case. He further claims that Dr. 

Bradley has produced no empirical evidence supporting her opinion that release 

would harm the victim and interfere with her treatment. Ans. Br. at 10-11. These 

points have no merit. Nevada passed a law recognizing the privilege, so the policy 

is recognized by law. There is no exception in Nevada law for disclosure in a 

criminal case. Moreover, the Jaffe Court explained precisely the public policy 

interest in adopting a federal privilege. As for "empirical data," there should be no 

need to produce any; but to the extent that this Court deems it necessary or 

important, submitted herewith as Attachments 1 and 2 are the amicus letter of the 
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Nevada Psychological Association relative to this case and the Amicus Brief of the 

American Psychological Association submitted in Jaffe. 

3. There Has Been No Waiver By The Victim Or Dr. Bradley. 

Hudson presents a farcical argument: Dr. Bradley is in cahoots with the State, 

and, for some unspecified reason, "tampers" with witnesses on behalf of the 

LVMPD and the State, presumably in an effort to obtain convictions. See Ans. Br. 

at p. 8. He makes the fantastical argument that, "As reflected in her CV, Bradley 

has a clear agenda and it is not to aid defendants charged with sex trafficking." 

Ans. Br. at p. 9. While a juicy conspiracy theory, Hudson can point to nothing that 

would even remotely substantiate these claims. Regardless, Hudson's alleged 

hidden "agenda" was never properly before the trial court, and therefore cannot be 

raised now. 

In his Supplement, he also suggests that a juvenile court ordered the victim to 

undergo "treatment"; hence, there somehow is proof of waiver. How so? Mere 

suggestions mean nothing more, and certainly reveal no waiver here. Indeed, even 

the trial court never entertained such suggestions. The privilege is the victim's to 

waive, alone, and Hudson's argument regarding a constructive waiver due to a 

juvenile court order is implausible. 

Hudson also opines that third parties have the records, without any basis or 

evidence in support of this notion. Ans. Br. At 11. He further remarks that the 
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victim caused these charges and therefore waived her privilege. Id. This argument 

borders on outrageousness. But again, Hudson provides no legal or factual support, 

so this Court should pass on it. Hudson also thinks that because Dr. Bradley is paid 

by the state for treating the victim, her compensation serves as a waiver. 

Analogously, Hudson's argument means that every court-appointed attorney must 

disclose all privileged communications with her or his client just because the court 

paid for those indigent services. Indeed, Hudson's attorney might be court 

appointed. The Court must pass on this argument as wrong and that it would lead 

to no privileges whatsoever in criminal cases. 

4. Hudson's Constitutional Rights Are Not Jeopardized By The 
Assertion of the Privilege. 

Neither the Confrontation Clause nor Hudson's Due Process rights are 

implicated here. Dr. Bradley's assertion of the psychologist-patient privilege does 

not prevent Hudson from cross-examining the victim at his trial. Nor does it 

prohibit Hudson from testing the victim's credibility. Hudson is free to explore 

any issues regarding the victim's alleged mental state and/or use of narcotics 

through other avenues, or he ask the victim directly at trial. Hudson's desire to 

embark on a fishing expedition disguised as a quest for "Due Process" does not 

satisfy the compelling need requirement to pierce the privilege. 



5. Hudson Attacks Dr. Bradley's Professional Qualifications And 
Integrity Instead of Demonstrating a Legal Exception Applies. 

Hudson contends that "Bradley's opinion should be given no weight in that 

she "presents absolutely no evidence, empirical or otherwise to back up her 

opinion." Ans. Br. at p. 14. Again, this Court should wholly disregard Hudson's 

unsubstantiated and paranoid allegation that Bradley somehow benefits from his 

conviction. Furthermore, Hudson misunderstands the test. It is not Dr. Bradley's 

burden to provide evidence to support her opinion in order to assert the privilege. 

To the contrary, the assertion of the privilege is her statutory right, and the burden 

rests on Hudson to demonstrate his request falls within one of the exceptions 

identified in NRS 49.213 

Here, there is nothing in the record or in the District Court's decision that 

reveals a compelling need for these records, a showing that is required by Nevada 

law. See State v. Eighth Judicial Dist. of State, ex rel. Cty. of Clark, No. 56761, 

2011 WL 1884736, at *1 (Nev. May 16, 2011)(referring to compelling need test 

set forth in Koerschner v. State, 116 Nev. 1111, 13 P.3d 451 (2000), modified by 

State v. Dist. Ct. (Romano), 120 Nev. 613 (2004), overruled by Abbott v. State, 122 

Nev. 715 (2006)). 
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CONCLUSION 

Based on the foregoing, Petitioner respectfully requests that this Court issue an 

Order prohibiting the District Court from compelling Petitioner to disclose the 

treatment records of her minor-patient to the defendant or to the District Court for 

in camera review. 

Dated this 5th day of August 2016. 
/s/ Kathleen Bliss  

Kathleen Bliss, Esq. 
Nevada Bar No. 7606 

Jason Hicks, Esq. 
Nevada Bar No. 13149 
Counsel for Petitioner 
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I hereby certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style 

requirements of NRAP 32(a)(6) because: 

X This brief has been prepared in a proportionally spaced typeface using Microsoft 

Word 2010 in 14 point font size and Times New Roman. 

I further certify that this brief complies with the page or type volume 

limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by 

NRAP 32(a)(7)(C), it: 

X Does not exceed 30 pages. 

Finally, I hereby certify that I have read this appellate brief, and to the best of 

my knowledge, information, and belief, it is not frivolous or interposed for any 

improper purpose. I further certify that this brief complies with all applicable Nevada 

Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires every 

assertion in the brief regarding matters in the record to be supported by a reference 

to the page and volume number, if any, of the transcript or appendix where the matter 

relied on is to be found. 
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I understand that I may be subject to sanctions in the event that the 

accompanying brief is not in conformity with the requirements of the Nevada Rules 

of Appellate Procedure. 

Dated this 5th  day of August 2016. 

/s/ Kathleen Bliss 
Kathleen Bliss, Esq. 

Counsel for Petitioner 
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II. CERTIFICATE OF SERVICE 

I am resident of the State of Nevada, over the age of eighteen years, and not a 

party to this action. My business address is 400 S. 4 th  St., Suite 500, Las Vegas, 

Nevada, 89101. On August 5, 2016, I served the within document: 

REPLY IN SUPPORT OF PETITION FOR WRIT OF PROHIBITION OR, 

ALTERNATIVELY, MANDAMUS 

by electronically filing and serving it upon the parties listed below through the 

Court's electronic filing system, eFlex. I also mailed a true and correct copy of the 

same, postage prepaid, for deposit in the United States mail addressed as set forth 

below: 

Karen A. Connolly, Esq. 
Law Offices of Karen A. Connolly, Ltd. 
6600 W. Charleston Blvd., Suite 124 
Las Vegas, Nevada 89146 

Steven B. Wolfson, District Attorney 
Sam Martinez, Assistant District Attorney 
Clark County District Attorney's Office 
301 E. Clark Ave., Suite 100 
Las Vegas, NV 89101 

The Honorable Douglas W. Herndon 
Eighth Judicial District Court, Dept. 3 
200 Lewis Ave. 
Las Vegas, NV 89155 

/s/ Kathleen Bliss, Esq.  
Kathleen Bliss, Esq. 
Dated: August 5,2016 
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July 14, 2016 

Re: Bradley (Petitioner) vs. The Eighth Judicial Court of the State of Nevada and The Honorable 
Douglas W. Herndon, District Court Judge (Respondents) vs. Dontae Hudson and Steven B. 

Wolfson, District Attorney (Real Parties in Interest) 

Amicus Curiae Letter in Support of Petition for Writ of Prohibition or, alternatively, 
Mandamus (District Court Case No.: C-15-307301-1) 

To the Chief Justice and the Justices of the Nevada Supreme Court: 

The Nevada Psychological Association (hereinafter "Association') urges this Court to 

grant the petition in the above referenced case. The Association is in agreement with the 

petitioner's stance that extraordinary relief is warranted in this situation. The petitioner is 

following her ethical obligations as a psychologist in seeking to protect her patient's right to 

keep her psychological treatment a private matter, rather than share therapy notes in District 

Court. Even in camera hearings in District Court have the potential to see private, therapeutic 

information exposed to the public and out in the hands of a criminal defendant. The defendant 

is a third-party to this privileged relationship. We concur with the assertions made by the State 

in their Answer in Support of Issuance of Writ of Prohibition, or Alternatively, Mandamus dated 

July 01, 2016. The State argues that the third-party request in this case falls outside of the 

criminal discovery statutes. The third-party request for disclosure also failed to show a 

compelling need for the records. The protection of this minor victim in a privileged relationship 

with a psychologist should not be violated spuriously. 



Jaffee v. Redmondl  (hereinafter "Jaffee") set important precedence for psychotherapists 

and their patients. By regarding both reason and experience of the state legislatures, the 

Supreme Court of the United States noted that psychotherapist-patient privilege was "rooted in 

the imperative need for confidence and trust." 2  Trust in that confidence is imperative while 

working as a psychotherapist. During Jaffee, the Supreme Court of the United States received 

numerous amicus briefs from organizations such as the American Psychiatric Association, the 

American Psychoanalytic Association, the American Counseling Association—among many 

other organizations—all which were concerned with the damaging consequences which could 

occur after revealing a patient's psychological records. If a patient is not open and candid with 

their psychotherapist, the psychotherapist will not be able to fully mitigate a patient's 

traumatic experiences. This truth is especially applicable to minors. Trust is necessary for 

minors to receive therapy for their past traumatic experiences. 

The American Psychological Association (hereinafter "APA"), as well as the American 

Psychiatric Association, iterated reasons why confidential communications should be kept 

between a psychotherapist and a patient. In its amicus brief3  to the Supreme Court of the 

United States, the APA strongly supported psychotherapist-patient privilege, stating that the 

privilege existed to protect the intimate confidences given by the patients to their 

psychotherapists. Just as confidentiality is essential for an attorney to properly engage with a 

Jaffee v. Redmond, 518 U.S. 1 (1996). (The Supreme Court of the United States held that the 
notes of a psychotherapist who counseled a police officer should be protected under Rule 501 
of the Federal Rules of Evidence.) 
2 Jaffee, 518 U.S. at 10 (quoting Trammel v. United States, 445 U.S, 51 (1980)). 
3  Brief for the American Psychological Association et al. as Amid Curiae Supporting 
Respondents, Jaffee v. Redmond, 518 U.S. 1(1996) (No. 95-266). 



client, psychotherapists also need essential confidentiality to fully aid a traumatized patient. 

Psychotherapists offer their aid to help patients through traumatic events, and many times, 

these patients will confide within their psychotherapists, disclosing to the psychotherapists 

sacred thoughts that the patient would not relay to close friends and family members. 

The consequences of revealing confidential communications of a minor patient can be 

detrimental. Trust is an important part in the psychotherapist-patient relationship—so 

important that some have argued that without trust "psychotherapy is rendered worthless in 

its absence." 4  As the APA once stated, "Unlike a patient with a broken leg who consults a 

physician, a client who seeks psychotherapy must expose his most intimate thoughts, feelings, 

and fantasies." 5  A patient who feels as if her intimate thoughts might be revealed will have a 

difficult time fully confiding within her psychotherapist. The APA, through its own practical 

experience and through empirical evidence, noted that a majority of patients reacted 

negatively when perceiving that their confidential communications would not be adequately 

protected, thus significantly impairing or destroying that psychotherapeutic relationshie A 

minor who undergoes the same uncertainty will most likely react negatively, withholding 

information and suffering a reduction in helpful psychotherapy. By fearing that their 

psychotherapeutic notes may be released, the minors may decide to forgo mental therapeutic 

healing until after litigation, thereby rejecting therapy and continuing life without necessary 

mental relief. Minors which have been subjugated to a myriad of abuses will fear whether their 

4 Mark B. DeKraai & Bruce D. Sales, Privileged Communications of Psychologists, 13 Prof. 

Psycho!. 372, 372 (1982). 
5 Br i ef for the American Psychological Association et al. as Amici Curiae Supporting 

Respondents, supra note 3, at 13. 
6 Br i ef for the American Psychological Association et al. as Amici Curiae Supporting 

Respondents, supra note 3, at 14. 



subjugators have access to their most intimate thoughts. By maintaining a privileged 

relationship, this Court may protect a minor victim and the victim's innermost thoughts, 

especially if the minor is fearful of receiving mental therapy in lieu of another gaining access to 

the minor's intimate thoughts. 

As Jaffee noted, a psychiatrist's ability to help her patients depends on the patients' 

"willingness and ability to talk freely." 7  Victims, no matter the age, must be "willing to make a 

frank and complete disclosure of facts, emotions, memories, and fears" 8  for a psychotherapist 

to work effectively. Many of these statements may be embarrassing, traumatic, shocking, and 

debilitating, and through their introduction into court, these statements would violate a 

victim's privacy. Jaffee stated that protection of a patient's therapeutic notes serves a public 

benefit the same way spousal privilege "furthers the important public interest in marital 

harmony.°  Through effective treatment by fully examining a patient's thoughts and fears, a 

psychotherapist helps to heal a patient's mind. A person's mental health is just as important as 

a person's physical health. To encourage public good, psychotherapists aid their patients to 

assuage the victims of past trauma. A minor victim who has undergone traumatic experiences 

needs psychotherapeutic aid—especially while at a vulnerable age—and through therapeutic 

aid, the victim will be able to re-enter society with a better state-of-mind. However, as 

discussed above, if that psychotherapeutic aid is stifled, a minor will have a more difficult time 

re-entering society, thus hindering the public good as a whole. By regarding the concerns of the 

APA, along with other organizations and legislative statutes which affirm these concerns, a 

'Jaffee, 518 U.S. at 10. 
8  

9Jaffee, 518 U.S, at 11 (quoting Trammel v. United States, 445 U.S. 53 (1980)). 



minor can be psychologically healed through psychotherapeutic aid, thereby strengthening the 

public good. 

The Nevada Psychology Association urges the Court to consider the detrimental effects 

of releasing confidential psychological records of a minor to her accused offender. The 

Association also urges the Court to consider other avenues of proceeding through discovery, 

especially if there are no compelling needs for the psychological records of the minor. The 

present case affords this Court an opportunity to protect a minor victim by not breaching a 

privileged relationship for an unknown benefit to her accused offender, 

Respectfully submitted, 

Nevada Psychology Association 
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e. 
P

et. A
pp. 22-23. 
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1
. F

ed
eral R

u
le o

if E
v
id

en
ce 5

0
1
 au

th
o
rizes th

e fed
-

eral co
u
rts to

 estab
lish

 n
ew

 ev
id

en
tiary

 p
riv

ileg
es n

o
t 

reco
g
n
ized

 at co
m

m
o
n
 law

, b
ased

 o
n
 "th

e p
rin

cip
les o

f 
th

e co
m

m
o
n
 law

 as th
ey

 m
ay

 b
e in

terp
reted

. . . in
 th

e 
light of reason and experience.' T

his rule, w
hich calls on 

co
u

rts to
 ap

p
ly

 th
e principles o

f th
e co

m
m

o
n

 law
 rath

er 



.4 

than its specific existing rules,- w
as intended by C

ongress 
to

 g
iv

e
 th

e
 c

o
u
rts th

e
 fle

x
ib

ility
 to

 re
c
o
g
n
iz

e
 n

e
w

 
privileges. 

2. 
T

h
e co

m
m

o
n

 law
 h

as lo
n

g
-p

ro
tected

 fro
m

 d
isclo

s-
u

re co
n

fid
en

tial co
m

m
u

n
icatio

n
s m

ad
e w

ith
in

 a relatio
n

-
sh

ip
 o

f tru
st T

h
is p

rin
cip

le, in
terp

reted
 in

 th
e lig

h
t o

f 
reaso

n
 an

d
 ex

p
erien

ce, stro
n

g
ly

 su
p

p
o

rts th
e reco

g
n

itio
n

 
o

f a p
sy

ch
o

th
erap

ist-p
atien

t p
riv

ileg
e in

 fed
eral co

u
rt 

P
sy

ch
o

th
erap

eu
tic clien

ts h
av

e stro
n

g
 ex

p
ectatio

n
s o

f 
_

co
n

fid
en

tiality
, an

d
 th

erap
ists h

av
e an

 eth
ical d

u
ty

 to
 

m
ain

tain
 co

n
fid

en
tiality

. C
o

n
fid

en
tiality

 is essen
tial to

 
the psychotherapist-patient relationship because the effec-
tiveness of psychotherapy depends on. the client's w

illing-
n

ess an
d

 ab
ility

 to
 talk

 freely
 an

d
 can

d
id

ly
 ab

o
u

t h
is o

r 
h

er m
o

st in
tin

aate th
o

u
g

h
ts an

d
 feelin

g
s. T

h
e ab

sen
ce o

f 
co

n
fid

en
tiality

 is lik
ely

 to
 d

eter p
eo

p
le fro

m
 seek

in
g
 

th
erap

y
 an

d
 to

 cau
se clien

ts alread
y

 in
 th

erap
y

 to
 w

ith
-

h
o

ld
 in

fo
rm

a
tio

n
 o

r to
 te

rm
in

a
te

 th
e
 re

la
tio

n
sh

ip
 

prem
aturely. 

T
he privilege benefits society as a w

hole because people 
w

h
o
 are -m

en
tally

 an
d
 em

o
tio

n
ally

 h
ealth

y
 are m

o
re 

lik
ely

 to
 b

e p
ro

d
u

ctiv
e m

em
b

ers o
f S

o
ciety

 an
d

 are less 
lik

ely
 to

 p
o

se a d
an

g
er to

 th
e co

m
m

u
n

ity
. A

ll fifty
 states 

have 
en

acted
 so

m
e fo

rm
 o

f p
sy

ch
o

th
erap

ist-p
atien

t p
riv

-
ilege, 

co
n

clu
d

in
g

 th
at th

is p
u

b
lic b

en
efit o

u
tw

eig
h

s th
e 

in
terest in

 assu
rin

g
 th

at all ev
id

en
ce is av

ailab
le to

 assist 
in

 th
e ad

m
in

istratio
n

 o
f ju

stice. T
h

ere is n
o

 reaso
n

 fo
r 

th
e fed

eral co
u

rts to
 strik

e th
e b

alan
ce. an

y
 d

ifferen
tly

. 

3. 
If reco

g
n

ized
, th

e p
riv

ileg
e sh

o
u

ld
 n

o
t b

e ap
p

lied
 

o
n
 an

 
a

d
 h

o
c, 

case-b
y

-case b
asis, fo

r an
 u

n
p

red
ictab

le 
p

riv
ileg

e is little b
etter th

an
 n

o
 p

riv
ileg

e at all. -R
ath

er, 
th

e p
riv

ileg
e sh

o
u

ld
 b

e b
ro

ad
, an

d
 an

y
 ex

cep
tio

n
s to

 th
e 

p
riv

ileg
e sh

o
u

ld
 b

e n
arro

w
, p

red
ictab

le, an
d

 categ
o

rical.  
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C
ongress, in. F

ederal R
ule of E

vidence 501, expressly 
au

th
o

rized
 th

e ev
o

lu
tio

n
. o

f th
e fed

eral co
m

m
o

n
. law

 o
f 

privileges, including the recognition of new
 types of priv-

ileges. R
ecognizing this fact, and given. the im

portance of 
co

n
fid

en
tiality

 to
 th

e effectiv
e treatm

en
t o

f m
en

tal an
d

 
em

otional disorders, the S
eventh C

ircuit correctly decided 
to

 ad
o

p
t an

d
 ap

p
ly

 a p
sy

ch
o

th
erap

ist-p
atien

t p
riv

ileg
e in

 
this case. 

L
 F

E
D

E
R

A
L

 R
U

L
E

 O
F

 E
V

ID
E

N
C

E
 501 A

U
T

H
O

R
IZ

E
S 

T
H

E
 F

E
D

E
R

A
L

 C
O

U
R

T
S

 T
O

 R
E

C
O

G
N

IZ
E

 A
 

P
SY

C
H

O
T

H
E

R
A

P
IST

-P
A

T
IE

N
T

 P
R

IV
IL

E
G

E
. 

T
h

ere is n
o

 q
u

estio
n

 th
at th

e fed
eral co

u
rts h

av
e -th

e 
authority 

to recognize a psychotherapist-patient privilege 
under R

ule 501.1  A
lth

o
u

g
h

 it is tru
e th

at su
ch

 a p
riv

ileg
e 

d
id

 n
o

t ex
ist "at co

m
m

o
n

 law
," C

o
n

g
ress n

ev
er in

ten
d

ed
 

th
at th

e co
u
rts b

e restricted
 to

 th
e ap

p
licatio

n
 o

f th
e 

p
riv

ileg
es th

at m
isted

 at a p
articu

lar p
o

in
t o

f co
m

m
o

n
-

law
 ev

o
lu

tio
n
. R

ath
er, it in

ten
d
ed

 to
 g

iv
e th

e co
u
rts th

e 
flex

ib
ility

 to
 reco

g
n
ize new

 privileges and, indeed, specifi-
cally anticipated that the courts w

ould use their best judg-
m

ent about the psychotherapist-patient privilege issue. - 

R
u

le 5
0

1
 p

ro
v

id
es, in

 relev
an

t p
art, th

at in
 cases g

o
v

-
ern

ed
 b

y
 fed

eral law
, "th

e p
riv

ileg
e o

f a w
itn

ess - . . 
sh

all b
e g

o
v

ern
ed

 b
y

 th
e p

rin
cip

les o
f th

e co
m

m
o

n
 law

 

'W
e d

o
 n

o
t u

n
d

erstan
d

 p
etitio

n
er to

 b
e 

ainuenging th
e S

ev
en

th
 

C
ircu

it's au
th

o
rity

 to
 reco

g
n

ize th
e p

riv
ileg

e. 
S

ee 
P

e
t B

r. a
t 1

1
 

("F
e
d
e
r:a

 c
o
u
rts h

a
.v

e
 th

e
 a

u
th

o
rity

 u
n
d
e
r R

u
le

 5
0
1
 . to

 e
sta

b
-

lish
 n

ew
 ev

id
en

tiary
 'p

riv
ileg

es 'in
 th

e lig
h

t o
f reaso

n
 an

d
 ex

p
eri-

en
ce.' ") ; P

et. fo
r C

ert. at 7
 (R

u
le 5

0
1

 "p
erm

its th
e fed

eral co
u

rts 
to

 lo
o

k
 to

 'reaso
n

 an
d

 ex
p

erien
ce' in

 co
n

sid
erin

g
 claim

s o
f p

riv
ileg

e 
n
o
t re

c
o
g
n
iz

e
d
 a

t c
o
m

m
o
n
 la

w
"). S

o
m

e
 c

o
u
rts, h

o
w

e
V

e
r, h

a
v
e
 

seem
in

g
ly

 tak
en

 th
is v

iew
. 

S
ee In

 re G
ra

n
d

 Ju
ry P

ro
ceed

in
g

s, 867 
F

2
d
 5

6
2
, 5

6
5
 (9

th
 C

ir.), 
cert. d

en
ied

,. 4
9

3
 U

.S
. 9

0
6

 (1
9

8
9

) (w
ith

 
th

ree S
u

stices d
issen

tin
g

 fro
m

 d
en

ial o
f certio

rari) ; 
U

n
ited

 S
ta

tes 
v. C

o
ro

n
a

, 8
4

9
 F

.2
d

 5
6

2
, 5

6
7

 (1
1

th
 C

ir.. 1
9

8
8

), cert. 
denied, 

489 
U

.S
. 1

0
8

4
 (1

9
8

9
) ; 

U
n

ited
 S

ta
tes v. M

ea
g

h
er, 

5
3

1
 F

.2
d

 7
5

2
, 7

5
3

 
(5

th
 C

ir.), cert. d
en

ied
, 429 U

.S
. 853 (1976). 



6 

as th
ey

 m
ay

 b
e in

terp
reted

 b
y

 th
e co

u
rts o

f th
e U

n
ited

 
S

tates in
 th

e lig
h

t o
f reaso

n
 an

d
 ex

p
erien

ce." T
h

is lan
-

guage, on its face, rebuts the notion that C
ongress sim

ply 
• w

an
ted

 to
 in

co
rp

o
rate th

e co
m

m
o
n

 law
 as. it sto

o
d

 o
n

 a 
'g

iv
en

 d
ate. T

h
e ru

le calls o
n
 co

u
rts to

 ap
p
ly

 th
e 

prin-
ciples of the com

m
on law

 (not just the existing "rules" or 
"p

riv
ileg

es") as th
ey

 
m

a
y
 b

e
 

in
terp

reted
 (d

o
t as th

ey
 

"h
av

e b
een

" o
r "w

ere" in
terp

reted
) in

 th
e lig

h
t o

f reaso
n
 

an
d
 ex

p
erien

ce. T
h

u
s, th

e in
ten

t o
f C

o
n
g

ress in
 en

actin
g

 
th

is ru
le w

as "n
o

t to
 freeze th

e law
 o

f p
riv

ileg
e" b

u
t to

 
" !p

ro
v
id

e th
e co

u
rts w

ith
 th

e flex
ib

ility
 to

 d
ev

elo
p

 ru
les 

o
f p

riv
ileg

e o
n

 a case-b
y

-case b
asis' . . . an

d
 to

 leav
e th

e 
d
o
o

r o
p

en
 to

 ch
an

g
e." 

T
ra

m
m

el v. U
n
ited

 S
ta

tes, 
445 

U
.S

. 4
0

, 4
7

 (1
9

8
0
) (q

u
o
tin

g
 1

2
0

 C
o

n
g
. R

ec. 4
0

8
9

1
 

(1
9
7

4
) (statem

en
t o

f R
ep

. au
n
g
ate)). 

S
ee In

 re D
o

e, 
9
6

4
 F

.2
d
 1

3
2

5
, 1

3
2

7
-2

8
 (2

d
 C

ir. 1
9
9

2
); 

In
 re Z

u
n
ig

a
, 

7
1

4
 F

.2
d
 6

3
2

, 6
3
7
 (6

th
 C

ir.), 
cert. d

en
ied

, 
4

6
4

 U
.S

. 
9
8
3
 (1

9
8
3
). 

T
his conclusion is reinforced by the sequenee of events 

th
at led

 to
 th

e ad
o

p
tio

n
 o

f R
u
le 5

0
1
_
 T

h
e F

ed
eral R

u
les 

of E
vidence, as originally proposed

.  b
y
 th

e Ju
d
icial C

o
n
-

feren
ce A

d
v
iso

ry
 C

o
m

m
ittee an

d
 ad

o
p

ted
 b

y
 th

is C
o

u
rt, 

contained nine specific evidentiary :privileges, including a 
p

sy
ch

o
th

erap
ist-p

atien
t p

riv
ileg

e in
 P

ro
p

o
sed

 R
u

le 5
0

4
. 

See 
P

ro
p
o
sed

 F
ed

. R
. E

v
id

. 5
0
2
-5

1
0
, 5

6
 F

.R
.D

. 1
8
3
, 

2
3
4
-5

6
 (1

9
7
3
). T

h
ese sp

ecific p
riv

ileg
es w

ere in
ten

d
ed

 
to be the sole privileges available in federal court eX

cept 
as otherw

ise required -by the C
onstitution or acts of C

on-
gress. 

See P
roposed F

ed. R
. E

vid. 501, 56 F
.R

.D
. at 230. 

B
u
t C

o
n
g

ress d
eclin

ed
 to

 ad
o

p
t th

e n
in

e fix
ed

 p
riv

ileg
es 

in
 th

e P
ro

p
o

sed
 R

u
les, an

d
 o

p
ted

 in
stead

 fo
r th

e g
en

eral, 
m

o
re m

alleab
le m

an
d

ate o
f R

u
le 5

0
1

. It d
id

 so
 in

. o
rd

er 
"to

 p
ro

v
id

e th
e co

u
rts w

ith
 

g
rea

ter flexibility in develop-
in

g
 ru

les o
f p

riv
ileg

e o
n
 a case-b

y
-case b

asis." 
U

nited 
S

ta
ter v. 6

illo
ck, 

4
4

5
 U

.S
. 3

6
0
, 3

6
7
 (1

9
8
0

) (em
p
h
asis 

added). 

T
h
e leg

islativ
e h

isto
ry

 co
n
firin

s th
at th

e n
aO

v
e fro

m
 

sp
ecific p

riv
ileg

es to
 th

e n
ew

 R
u
le 5

0
1
 sh

o
u

ld
 n

o
t b

e in
-

terp
reted

 as b
arrin

g
, o

r ev
en

 clis' favoring, the recognition  

o
f th

e p
ro

tectio
n

s fo
r co

n
fid

en
tial co

m
m

u
n

icatio
n

s to
 

p
sy

ch
iatrists an

d
 p

sy
ch

o
lo

g
ists th

at w
ere p

ro
v
id

ed
 in

 th
e 

propO
sed R

ule 504: 

T
h
e co

m
m

ittee h
as receiv

ed
 a co

n
sid

erab
le v

o
ln

m
e 

of correspondence from
 psychiatric organizations and 

p
sy

ch
iatrists co

n
cern

in
g

 th
e d

eletio
n

 o
f rid

e 5
0

4
 o

f 
th

e ru
le[s] su

b
m

itted
 b

y
 th

e S
u
p
rem

e C
o
u
rt. It 

sh
o

u
ld

 b
e clearly

 u
n
d
ersto

o
d
 th

at, in
 ap

p
ro

v
h
ig

 th
is 

 

g
en

eral ru
le as to

 p
riv

ileg
es, th

e actio
n
 o

f C
o
n
g
ress 

should not be understood as disapproving any recog-
n
itio

n
 o

f a p
sy

ch
iatrist-p

atien
t, o

r h
u

sb
an

d
-w

ife, o
r 

any O
ther of the enum

erated privileges contained in 
th

e S
u
p
rem

e C
o

u
rt ru

les. R
ath

er, o
u

r actio
n

 sh
o

u
ld

 
be understood as reflecting the view

 that the recogni-
tio

n
 o

f a p
riv

ileg
e b

ased
 o

n
 a co

n
fid

en
tial relatio

n
-

sh
ip

 an
d

 o
th

er p
riv

ileg
es sh

o
u
ld

 b
e d

eterm
in

ed
 o

n
 a 

case-by-case basis.' 

S
. R

ep
. N

o
. 9

3
-1

2
7

7
, 9

3
d

 C
o

n
g

., 2
d

 S
ess. (1

9
7

4
), 

re-
pririted in 1974 U

.S
.C

.C
.A

.N
. 7051, 7059. 

T
o

 read
 R

u
le 5

0
1
 as p

reclu
sq

n
g
 ju

d
icial reco

g
u
itio

n
 

of the psychotherapist-patient privilege solely because the 
p

riv
ileg

e d
id

 n
o
t ex

ist at co
m

m
o
n
 law

 w
o
u
ld

 b
e p

articu
-

larly
 u

n
w

arran
ted

 in
 lig

h
t o

f th
e actu

al ev
o
lu

tio
n
 o

f th
e 

p
riv

ileg
e u

n
d

er state law
: P

sy
ch

o
th

erap
y
 itself w

as rela-
tiv

ely
 rare u

n
til after th

e S
ec o

n
d
 W

o
rld

 W
ar. B

y
 th

at 
tim

e, th
e m

ajo
rity

 o
f th

e states h
ad

 alread
y
 estab

lish
ed

 
a d

o
cto

r-p
atien

t p
riv

ileg
e b

y
 statu

te.' T
h
at p

riv
ileg

e co
v
-

ered
 m

o
st o

f th
e th

erap
eu

tic relatio
n

sh
ip

s th
en

. in
 ex

ist-
ence, since they prim

arily involved physicians 
(i.e., 

psy-
ch

iatrists). N
ev

erth
eless, in

 th
e 1

9
5

0
s, th

e co
u

rts b
eg

an
 

2
  A

lth
o

u
g

h
. p

riv
ileg

es m
u
st b

e reco
g
n
ized

 o
n
 a case-b

y
-case b

asis, 
th

ey
 sh

o
u
ld

 n
o
t b

e ap
p

lied
 o

n
 a case-b

y
-case b

asis. 
S

ee 
n
o
te 1

2
, 

in
fra

. 

a See 
Z

e
c
h
a
ria

h
 C

h
a
fe

e
, Jr., P

rio
a
e
n
e
d
 

C
o
m

m
u
n
ica

tio
n
s: Is 

ku
stice S

erved
 

o
r O

b
stru

cted
 

b
g

 C
lo

sin
g

 th
e D

o
A

to
r's M

o
u

th
 0

9
2

. 
th

e W
itn

ess S
ta

n
d

F
 

5
2
 Y

a
le

 L
.J. 6

0
'7

, 6
0
7
 (1

9
4
3
) (N

e
w

 Y
o
rk

 
p

a
sse

d
 th

e
 first p

h
y
sic

ia
n
-p

a
tie

n
t p

riv
ile

g
e
 in

. 1
8
2
8
 a

n
d
 a

ll b
u
t 

sev
en

teen
 states reco

g
n
ized

 a d
o
cto

r-p
atien

t p
riv

ileg
e in

 1
9
4
3
). 



9 
to

 sh
o

w
 a

n
 in

te
re

st in
 re

c
o

g
n

i7
in

g
 a

 . se
p

a
ra

te
 

psychotherapist-patient privilege. 
See 

P
ro

p
o

sed
 F

ed
. R

. 
'E

v
id

. 5
0

4
 ad

v
iso

ry
 co

m
m

ittee's n
o

te, 5
6

 F
.R

.D
. at 2

4
2

 
.("W

hile the com
m

on law
 recognized no general physician-

p
atien

t p
riv

ileg
e, it h

ad
 in

d
icated

 a d
isp

o
sitio

n
 to

 reco
g
-

n
ize a p

sy
ch

o
th

erap
ist-p

atien
t p

riv
ileg

e . . . w
h
en

 leg
is-

latures began m
oving into the field.") ; N

ote, 
C

onfidential 
C

om
m

unications to a P
sychotherapist: A

 N
ew

 T
estim

o-
nial P

rivilege, 4
7

 N
w

. U
.L

. R
ev

. 3
8

4
 (1

9
5

2
); B

inder v. 
R

uvell, 
C

iv
il D

o
ck

et N
o

. 5
2

C
2

5
3

5
, C

ircu
it C

t., C
o

o
k

 
C

o., Ill.
, reported in 1

5
 A

m
. M

ed
. A

ss'n
. J. 1

2
4
1
 (1

9
5
2
) 

(refu
sin

g
 to

 allo
w

 th
e d

isclo
su

re o
f a p

atien
t's co

m
m

u
n
i-

catio
n
s d

u
rin

g
 p

sy
ch

iatric treatm
en

t in
 a civ

il actio
n
 d

e-
spite the absence of a statutory privilege). 

See also State 
v. E

vans, 
4

5
4

 P
.2

d
 9

7
6

.  (A
riz. 1

9
6
9
) (h

o
ld

in
g
 th

at a 
crim

inal defeiadnut's com
m

unications to a court-appointed 
psychiatrist w

ere subject to a lim
ited privilege despite the 

absence of an applicable statutory privilege). 

B
y 1975, w

hen R
ule 501 w

as enacted, m
any states had 

sep
arate p

sy
ch

o
th

erap
ist-p

atien
t p

riv
ileg

e statu
tes. 

See 
P

ro
p
o
sed

 F
ed

. R
. E

v
id

. 5
0
4
 ad

v
iso

ry
 co

m
m

ittee's n
o
te, 

56 F
.R

.D
. at 242 (citing exam

ples) .4  A
t th

at tim
e, th

ere 
w

as g
en

eral accep
tan

ce o
f th

e n
eed

 fo
r a p

riv
ileg

e ap
p
li-

cab
le to

 th
e p

sy
ch

o
th

erap
eu

tic relatio
n
sh

ip
, ev

en
 th

o
u
g
h
 

th
e d

o
cto

r-p
atien

t p
riv

ileg
e as ap

p
lied

 to
 o

th
er b

ran
ch

es 
o
f m

ed
icin

e w
as u

n
d
er su

b
stan

tial attack
. 

See T
aylor v. 

U
nited States, 

2
2
2
 F

.2
d
 3

9
8
, 4

0
1
 (D

.C
. C

ir. 1
9
5
5
); 

D
av

id
 W

. L
o
u
isell &

 K
en

t S
in

clair, Jr., 
F

orew
ord: R

e-
flections on the L

aw
 of P

rivileged C
om

m
unications—

T
he 

P
sychotherapist-P

atient P
rivilege in P

erspective, 5
9

 C
al. 

L
. R

ev
. 3

0
, 5

1
-5

3
 (1

9
7
1

) R
alp

h
 S

lo
v
en

k
o
, 

P
sychiatry 

4
  In th

e 1
9
7

0
s, in

 so
m

e o
f th

o
se states w

h
ere statu

tes h
ad

 
n
o
t 

y
et 

been 
en

acted
, th

e co
u

rts reco
g

n
ized

 a p
sy

ch
o

th
erap

ist-p
atien

t 
. p

riv
ileg

e o
n

 th
eir o

w
n

. 
S

ee A
llred

 v. S
ta

te, 
5

5
4

 P
.2

d
 4

1
1

 (A
lask

a 
1

9
7

6
) ; liz re "B

", 3
9

4
 A

.2
d

 4
1

9
 (P

a. 1
9

7
8

) (reco
g

n
izin

g
 a b

ro
ad

 
p
sy

c
h
o
th

e
ra

p
ist-p

a
tie

n
t p

riv
ile

g
e
 se

p
a
ra

te
 a

n
d
 a

p
a
rt fro

m
 th

e
 

state's statu
to

ry
 d

o
cto

r-p
atien

t p
riv

ileg
e). 

and a Second L
ook atIthe M

edical' P
rivilege, 6 W

a.yne 
R

ev, 175, 184 (1960):: • 

R
ecognizing the w

idespread support for the protection 
of the confidentiality of the psychotherapeutic relationship, 
the A

dvisory C
om

m
ittee included a psychotherapist-patient 

privilege am
ong the nine specifically proposed. privileges 

in
 th

e o
rig

in
al v

ersio
n
 o

f th
e F

ed
eral R

u
les o

f E
v
id

en
ce. 

approved .by  th
is C

o
u

rt, . ev
en

. th
o

u
g

h
. a m

o
re g

en
eral 

physician-patient privilege w
as not included. 

See P
roposed 

F
ed

. R
. E

v
id

. 5
0
4
 ad

v
iso

ry
 co

m
m

ittee's n
o
te, 5

6
 F

,R
D

. 
at 2

4
2

; P
ro

p
o

sed
 F

ed
. R

. E
v

id
. 5

0
4

(a) (1
), 

id_ : at . 240. 
(covering com

m
unications to physicians only w

hile they 
are en

g
ag

ed
 in

 "d
iag

n
o

sis o
r treatm

en
t o

f a m
en

tal o
r 

em
o
tio

n
al co

n
d
itio

n
"). T

h
u
s, b

y
 th

e tim
e R

u
le 5

0
.1

 w
as 

enacted, the psychotherapist-patient privilege had already 
becom

e a w
ell-recognized and accepted feature of A

m
eri-

can
 law

. It w
o
u
ld

 b
e in

ap
p
ro

p
riate to

 co
n
clu

d
e th

at R
u
le 

5
0
1
, w

ith
 its o

p
en

-en
d
ed

 in
v
itatio

n
 to

 d
ev

elo
p
 th

e co
m

-
m

o
n
 law

 in
, th

e lig
h
t o

f "reaso
n
. an

d
 ex

p
erien

ce," so
m

e-
h
o
w

 p
reclu

d
ed

 th
e fed

eral co
u
rts fro

m
 b

rin
g
in

g
 fed

eral 
p
ractice in

to
 lin

e w
ith

 th
e ru

le th
en

 b
ein

g
 ap

p
lied

 in
 th

e 
m

ajority of the states. 

II. C
O

M
M

O
N

-L
A

W
 P

R
IN

C
IP

L
E

S
, A

P
P

L
IE

D
 IN

 
T

H
E

 L
IG

H
T

 O
F

 R
E

A
S

O
N

 A
N

D
 E

X
P

E
R

IE
N

C
E

, 
S

T
R

O
N

G
L

Y
 S

U
P

P
O

R
T

 R
E

C
O

G
N

IT
IO

N
 O

F
 A

 
P

SY
C

H
O

T
H

E
R

A
P

IST
-P

A
T

IE
N

T
 P

R
IV

IL
E

G
E

. 

A
t co

m
m

o
n

 law
, certain

 co
m

m
u

n
icatio

n
s w

ere p
ro

-
tectedlrom

 disclosure in order to encourage relationships 
th

at w
ere co

n
sid

ered
 ex

trem
ely

 im
p
o
rtan

t to
 so

ciety
 an

d
 

th
at req

u
ired

 fu
ll an

d
 o

p
en

 co
m

m
u

n
icatio

n
 am

o
n

g
 th

e 
p
articip

an
ts. T

h
e "p

rin
cip

les" ap
p
lied

 at co
m

m
o
n
 law

 in
 

m
aking this determ

ination have been distilled by W
igm

ore 
a.s follow

s: T
h
e co

m
m

u
n
icatio

n
s m

u
st o

rig
in

ate in
 a co

n
- 

fidence that theY
 w

ill not be disclosed: 
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(2) 
T

his elem
ent of confidentiality m

ust be essential 
to

 th
e fu

ll an
d

 satisfacto
ry

 m
ain

ten
an

ce o
f th

e 
relation betw

een the parties. 

(3) 
T

h
e relatio

n
 m

u
st b

e o
n
e w

h
ich

 in
 th

e o
p

in
io

n
 

o
f th

e
 c

o
m

m
u

n
ity

 o
u
g

h
t to

 b
e
 se

d
u
lo

u
sly

 
fostered. 

(4) 
T

h
e in

ju
ry

 th
at w

o
u
ld

 in
u
re to

 th
e relatio

n
 b

y
 

th
e d

isclo
su

re o
f th

e co
m

m
u
n
icatio

n
s m

u
st b

e 
• g

reater th
an

 th
e b

en
efit th

ereb
y

 g
ain

ed
 fo

r th
e 

correct disposal of litigation. 

8
 Jo

h
n

 H
. W

ig
m

o
re, 

W
igm

ore on E
vidence .§ 

2
2

8
5

, at 
5

2
7
 (M

cN
au

g
h
to

n
 rev

. 1
9
6

1
) (em

p
h
asis o

m
itted

); 
see 

A
llred v. State, 

5
5

4
 P

.2
d

 at 4
1

7
 (referrin

g
 to

 th
ese p

rin
-

cip
les in

 d
ecid

in
g

 to
 reco

g
n
ize a co

n
tin

o
n

-law
 p

sy
ch

o
-

therapist-patient privilege). A
pplied in the light of reason 

and experience, these principles strongly support recogni-
tion of a psychotherapist-patient privilege in federal court. 

A
. P

sy
ch

o
th

erap
eu

tic C
lien

ts H
av

e a S
tro

n
g

 E
x

p
ecta-

tio
n

 o
f C

o
n
fid

en
tiality

. 

T
h

ere is n
o
 d

o
u

b
t th

at co
m

m
u
n
icatio

n
s m

ad
e in

 th
e 

co
u

rse o
f p

sy
ch

o
th

erap
y

 sessio
n

s are m
ad

e w
ith

 th
e ex

-
p

ectatio
n
 th

at th
ey

 w
ill b

e h
eld

 in
 co

n
fid

en
ce. 

See John 
M

. M
cG

u
ire 

et a
l., T

h
e A

d
u
lt C

lien
t's C

o
n
cep

tio
n
 o

f 
C

onfidentiality in the T
herapeutic R

elationship, 
16 P

rof. 
P

sy
ch

o
l.: R

es. &
 P

rac. 3
7
5

, 3
8
0
 (1

9
8

5
) (su

rv
ey

 resu
lts 

d
em

o
n

strate th
at m

en
tal h

ealth
 "clien

ts n
o

t o
n

ly
 v

alu
e 

co
n

fid
en

tiality
 in

 th
e th

erap
y
 relatio

n
sh

ip
 b

u
t th

at th
ey

 
also

 ex
p
ect it"); D

av
id

 I. M
iller &

 M
ark

 H
. T

h
elen

, 
K

now
ledge • and B

eliefs A
bout C

onfidentiality in P
sycho-

therapy, 
17 P

ro
f. P

sy
ch

o
l.: R

es. &
 P

rac. 1
5
, 1

8
 (1

9
8
6
) 

(n
o

tin
g

 th
at th

e m
ajo

rity
 o

f clien
ts v

iew
 co

n
fid

en
tiality

 
"as an

 all-en
co

m
p
assin

g
, su

p
ero

rd
in

ate m
an

d
ate fo

r th
e 

profession of psychology"); D
onald S

chm
id 

et a
l., C

o
n
-

fidentiality in P
sychiatry: A

 Study of the P
atient's V

iew
, 

3
4

 H
o
sp

. &
 C

o
m

m
u
n
ity

 P
sy

ch
iatry

 3
5

3
, 3

5
4
 (1

9
8
3
) 

("T
h
e p

atien
ts in

 o
u
r sam

p
le clearly

 b
eliev

ed
 th

at co
n
-

fidentiality w
as an im

portant concom
itant of their care.").  

ii 

C
lients' expectations of confidentiality are based in part 

on psychologists' ethical duty to m
aintain confidentiality. 

See D
aniel W

..S
hilm

an &
 M

yron S
. W

einer, T
he P

rivilege 
Study: A

n E
m

pirical E
xam

ination of the P
sychotherapist-

P
atient P

rivilege, 
6

0
 N

.C
. L

. R
e
v

. 8
9

3
, 9

2
0

 (1
9

8
2

) 
(p

atien
ts rely

 o
n

 p
sy

ch
o

th
erap

ists' eth
ical d

u
ty

 to
 m

ain
-

tain confidentiality); cf.. H
am

m
onds v. A

etna C
asualty &

 
Surety C

o., 
2
4
3

 F
. S

u
p
p
. 7

9
3
, 7

9
7
 (N

.D
. O

h
io

 1
9
6
5
) 

(p
atien

ts h
av

e a rig
h

t to
 rely

 o
n

 p
h

y
sician

s' eth
ical d

u
ty

 
to

 m
ain

tain
 co

n
fid

en
tiality

). T
h
e M

A
 eth

ical co
d
e d

ic-
tates th

at. p
sy

ch
o

lo
g

ists "h
av

e a p
rim

ary
 o

b
lig

atio
n

 an
d

 
take reasonable precautions to respect the confidentiality 
rig

h
ts o

f th
o

se
 w

ith
 w

h
o
m

 th
e
y
 w

o
rk

 o
r c

o
n
S

u
lt." 

A
m

erican P
sychological A

ssociation, 
E

thical P
rinciples 

of P
sychologists and C

ode of C
onduct, .§ 5

.0
2
 (1

9
9
2
). 

In addition, psychologists are ethically bound to reveal to 
their clients the lim

itations on the confidentiality of their 
com

m
unications and the foreseeable uses of the inform

a- 
t  tio

n
 g

en
erated

 th
ro

u
g
h
 th

eir serv
ices at th

e o
u
tset o

f th
e 

relationship and as new
 circum

stances m
ay w

arrant. 
See 

id. .§ 5.01. 

C
lien

ts' ex
p
ectatio

n
s o

f co
n

fid
en

tiality
 are rein

fo
rced

 
b
y
 th

e state law
s th

ro
u
g
h
o
u
t th

e co
u
n
try

 th
at p

ro
v
id

e a 
psychotherapist-patient privilege. 

See 
A

n
n
e D

. L
am

k
in

, 
Should P

sychotherapist-P
atient P

rivilege B
e R

ecognized? 
1
8
 A

m
. J. T

rial A
d
v
o
c. 7

2
1
, 7

2
3
-2

5
 (1

9
9
5
) (all fifty

 
states an

d
 th

e D
istrict o

f C
o

lu
m

b
ia h

av
e reco

g
n

ized
 th

e 
p

sy
ch

o
th

erap
ist-p

atien
t p

riv
ileg

e in
 so

m
e fo

rm
). S

tate 
law

s th
at en

su
re th

e p
riv

acy
 o

f m
ed

ical reco
rd

s, p
ro

v
id

e 
cau

ses o
f actio

n
 fo

r w
ro

n
g

fu
l d

isclo
su

re o
f co

n
fid

en
tial 

in
fo

rm
atio

n
, o

r o
th

erw
ise p

ro
tect th

e p
riv

acy
 o

f th
e p

sy
-

chotherapist-client relationship further bolster clients' ex-
pectations of confidentiality. 

See 
Jill S

. T
a
lb

o
t, N

o
te

, 
T

he C
onflict B

etw
een a D

octor's D
uty to W

arn a P
atient's 

Sexual P
artner T

hat the P
atient H

as A
ID

S and a D
octor's 

D
uty to M

aintain P
atient C

onfidentiality, 
45 

W
ash  &

 
L

ee L
. R

ev
. 3

5
5

, 3
6

0
-61 

(1
9

8
8

) (ev
ery

 state, to
 so

m
e 

extent, protects 
th

e confidentiality of m
edical records by 
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f 

statu
te, an

d
 in

 m
o
st ju

risd
ictio

n
s

;  a: p
atien

t m
ay

 reco
v
er 

fro
m

 a p
h
y
sician

-  fo
r w

ro
n
g
fu

l d
isclo

su
re o

f co
n
fid

en
tial 

inform
ation). 

B
. C

o
n

fid
e
n

tia
lity

 Is E
sse

n
tia

l to
 th

e
 S

u
c
c
e
ss o

f 
P

sychotherapy. 

It is eq
u
ally

 tru
e th

at "jt]h
e co

n
cep

t o
f co

n
fid

en
tiality

 
o
f clien

t-th
erap

ist co
m

m
u
n
icatio

n
s is at th

e co
re o

f th
e 

p
sy

ch
o
th

erap
eu

tic relatio
n
sh

ip
." R

y
an

 D
. Jag

im
. at 

aL
, 

M
e
n
ta

l H
e
a
lth

 P
ro

fe
ssio

n
a
l?

 A
ttitu

d
e
s T

o
w

a
rd

 C
o
n
fi-

d
en

tia
lity, P

rivileg
e, a

n
d
 T

h
ird

-P
a
rty D

isclo
su

re, 9
 P

ro
f. 

P
sy

ch
o
l. 4

5
8
, 4

5
8
-5

9
 (1

9
7
8
). T

h
e estab

lish
m

en
t o

f a 
relatio

n
sh

ip
 o

f tru
st b

etw
een

 clien
t an

d
 th

erap
ist "h

as 
been deem

ed so essential by som
e that it has been argued 

that psychotherapy is rendered w
orthless in its absence." 

M
ark B

. D
eK

raai &
 B

ruce D
. S

ales, P
rivileg

ed
 C

o
m

m
u
n
i-

ca
tio

n
s o

f P
sych

o
lo

g
ists, 

1
3
 P

ro
f. P

sy
ch

o
l. 3

7
2
, 3

7
2
 

(1
9

8
2

).' 

T
h
e co

m
m

o
n
 law

, o
f co

u
rse, h

as lo
n
g
 reco

g
n
ized

 th
at 

a p
ro

m
ise o

f co
n
fid

en
tiality

 is essen
tial if clien

ts are to
 

b
e ab

le to
 co

n
fid

e freely
 in

 th
eir atto

rn
ey

s. T
h
is C

o
u
rt 

h
as also

 reco
g
n
ized

 "th
e im

p
erativ

e n
eed

 fo
r co

n
fid

en
ce 

an
d
 tru

st" in
 th

e p
h
y
sician

-p
atien

t relatio
n
sh

ip
, n

o
tin

g
 

th
at "th

e p
h
y
sician

 m
u
st k

n
o
w

 all th
at a p

atien
t can

 
articulate in order to identify and to treat disease; bathers 
to fall disclosure w

ould im
pair diagnosis and treatm

ent." 
T

ra
m

m
el v. U

n
ited

 S
ta

tes, 
4
4
5
 U

.S
. at 5

1
. T

h
e n

eed
 fo

r 
confidentiality is even greater in psychotherapy: 

"A
m

o
n
g
 p

h
y
sician

s, th
e p

sy
ch

iatrist h
as a sp

ecial 
need to m

aintain confidentiality. H
is capacity to help 

his patients is com
pletely dependent upon their w

ill-
ingness and ability to talk freely. T

his m
akes it diffi-

cu
lt if n

o
t im

p
o
ssib

le fo
r h

im
 to

 fu
n
ctio

n
 w

ith
o
u
t 

b
ein

g
 ab

le to
 assu

re h
is p

atien
ts o

f co
n
fid

en
tiality

 
and, indeed, privileged com

m
unication. W

here there 

-5
  See also A

llred
 S

tate, 5
5

4
 P

.2
d

 at 4
1

7
 ("W

ith
o

u
t th

e p
atien

t's 
co

n
fid

en
ce a p

sy
ch

iatrist's effo
rts are w

o
rth

less."). 

m
ay be exceptions to this general rule 	

., th
ere is 

w
ide agreem

ent that confidentiality.is  a
 sin

e q
u
a
 n

o
n
 - 

for successful psychiatric treatm
ent T

he relationship. 
m

ay
 w

ell b
e lik

en
ed

 to
 th

at o
f th

e p
riest-p

en
iten

t o
r 

th
e law

y
er-clien

t. P
sy

ch
iatrists n

o
t o

n
ly

 ex
p
lo

re th
e 

very depths of their patients' conscious, but their un-
- conscious feelings and attitudes as w

ell. T
herapeutic 

effectiv
en

ess n
ecessitates g

o
in

g
 b

ey
o
n
d
 a p

atien
t's 

aw
areness and, in order to do this, it m

ust be possible 
to

 co
m

m
u
n
icate freely

. A
 th

reat to
 secrecy

 b
lo

ck
s 

successful treatm
ent." 

p
ro

p
o
sed

 F
ed

. R
.. E

v
id

. 5
0
4
 ad

v
iso

ry
 co

m
m

ittee's n
o
te, 

5
6
 F

.R
.D

. at 2
4
2
 (q

u
o
tin

g
 R

ep
o
rt N

o
. 4

5
, 

G
ro

u
p
 fo

r 
the A

dvancem
ent of P

sychiatry 
9

2
 (1

9
6

0
)). 

U
nlike 

a p
atien

t w
ith

 a b
ro

k
en

 leg
 w

h
o
 co

n
su

lts a 
physicia-n, a client w

ho seeks psychotherapy m
ust expose 

h
is m

o
st in

tim
ate th

o
u
g
h
ts, feelin

g
s, an

d
 fan

tasies. B
e-

cause "ft]he very essence of psychotherapy, is confidential 
p
erso

n
al rev

elatio
n
s ab

o
u
t m

atters w
h
ich

 th
e p

atien
t is 

an
d
 sh

o
u
ld

 b
e n

o
rm

ally
 relu

ctan
t to

 d
iscu

ss," it is v
ital 

" th
at th

e p
sy

ch
o
th

erap
ist b

e ab
le to

 create an
 atm

o
sp

h
ere 

in
 w

h
ich

 clien
ts can

 rev
eal sen

sitiv
e an

d
 p

o
ten

tially
 

em
-

barrassing confidences w
ithout fear that they w

ill be dis-
closed to others. S

lovenko, 
su

p
ra

, at 1
8
4
-8

5
. In

d
eed

, 
-"[t]he _psychiatric patient confides m

ore utterly than 
anyone else in the w

orld. H
e exposes to the therapist 

not only w
hat his w

ords directly express; he lays bare 
h

is en
tire self, h

is d
ream

s, h
is fan

tasies, h
is sin

s, 
an

d
 h

is sh
am

e. M
o
st p

atien
ts w

h
o
 u

n
d
erg

o
 p

sy
ch

o
-

th
erap

y
 k

n
o
w

 th
at th

is is w
h
at w

ill b
e ex

p
ected

 o
f 

th
em

, an
d
 th

at th
ey

 can
n
o
t g

et h
elp

 ex
cep

t o
n
 th

at 
condition. _ . . It w

ould be too m
uch to expect them

 
to

 d
o
 so

 if th
ey

 k
n
ew

 th
at all th

ey
 say

—
an

d
 all th

at 
th

e p
sy

ch
iatrist learn

s fro
m

 w
h
at. th

ey
 say

--rn
n
y
 b

e 
revealed to the w

hole.w
orld from

 a w
itness stand." 

T
a

y
lo

r v
. U

n
ite

d
 S

ta
te

s, 
2
2
2
 F

.2
d
 a

t 
401 

(quoting 
G

uttm
acher and W

eihofen, 
P

sych
ia

try a
n
d
 th

e L
a
w

 
272 

(1
9
5
2
)). 
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If cjien
ts 4

.4
 n

o
t p

erceiv
e th

at tl;e .co
n

fid
en

tiality
 o

f 
th

eir co
m

m
u

n
icatio

n
s w

ill h
e ad

eq
u

ately
 p

ro
tected

, th
e 

tru
st v

ital to
 th

e p
sy

ch
o

th
erap

eu
tic relatio

n
sh

ip
 is lik

ely
 

to be significantly im
paired or destroyed. T

his conclusion 
is b

ased
 o

n
 b

o
th

 th
e p

ractical ex
p

erien
ce o

f A
P

A
 m

em
-

bers and em
pirical evidence. 

See M
iler &

 T
helen, supra, 

at 1
8

 (m
ajo

rity
 o

f su
b

jects w
o

u
ld

 react n
eg

ativ
ely

 
(i.e. 

finding it difficult to talk to the therapist or discontinuing 
therapy) to being told before the first session that certain 
in

fo
rm

atio
n
 w

as n
o
t co

n
fid

en
tial); S

ch
m

id
 

et a
l., su

p
ra

, 
at 354 (sixty-seven percent of P

atients w
ould be upset or 

angry if their confidences w
ere revealed w

ithout perm
is-

sio
n

); P
au

l S
. A

p
p
elb

au
m

 
e
t a

l., C
o

n
fid

e
n

tia
lity

: A
n
 

E
m

p
irica

l.T
est o

f th
e U

tilita
ria

n
 P

ersp
ective, 

1
2
 B

u
ll. 

A
m

. A
cad. P

sychiattY
 8.6  L

. 1
0

9
, 1

1
4

 (1
9

8
4

) (fifty
-sev

en
 

p
ercen

t o
f p

atien
ts said

 th
erap

ists' rev
elatio

n
 

of inform
a-

tio
n

 w
ith

o
u

t th
eir p

erm
issio

n
 w

o
u

ld
 ad

v
ersely

 affect th
e 

therapeutic relationship). 

T
hus, studies show

 that w
hen clients are told that their 

therapist m
ight be required to disclose their com

m
unica-

tions in court, their w
illingness to discuss 'sensitive topics 

declines m
arkedly. 

See 
D

an
iel W

. S
h

u
m

an
 

e
t a

l., T
h
e
 

P
rivileg

e S
tu

d
y (N

a
t III): P

sych
o
th

era
p
ist-P

a
tien

t C
o
m

-
m

u
n

ica
tio

n
s in

 C
a

n
a

d
a

, 9
 T

at1
 J. o

f L
. an

d
 P

sy
ch

iatry
 

• 3
9
3
, 4

0
7
, 4

1
0
, 4

1
6
, 4

2
0
 T

ab
le I (1

9
8
6
); S

h
u
m

an
 &

 
W

einer, 
su

p
ra

, at 9
1

9
-2

0
, 9

2
6

, 9
2

9
 A

p
p

en
d

ix
 T

ab
le I; 

C
om

m
ent, 

F
u
n
ctio

n
a
l O

verla
p
 B

etw
een

 th
e L

a
w

yer a
n
d
 

O
th

er P
ro

fessio
n
a
ls: Its Im

p
lica

tio
n
s fo

r th
e P

rivileg
ed

 
C

o
m

m
u
n
ica

tio
n
s D

o
ctrin

e, 
7

1
 Y

a
le

 U
. 1

2
2

6
, 1

2
5

5
 

(1962) (seventy-one percent of people questioned by the 
au

th
o

r w
o

u
ld

 b
e less lik

ely
 to

 m
ak

e fu
ll d

isclo
su

re to
 a 

p
sy

ch
o

th
erap

ist if th
e th

erap
ist h

ad
 a leg

al o
b

lig
atio

n
 to

 
d

isclo
se co

n
fid

en
tial in

fo
rm

atio
n

 if ask
ed

 to
 d

o
 so

 b
y

 a 
law

y
er o

r ju
d

g
e). 

S
ee a

lso
 N

o
t; 

W
h

ere th
e P

u
b

lic P
eril 

B
ekin

s: A
 S

u
rvey o

f P
sych

o
th

era
p

ists to
 D

eterm
in

e th
e 

E
ffects o

f 
T

araso
ff, 3

1
 S

tan
. L

. R
ey

. 1
6

5
, 1

8
3

 (1
9

7
8

) 
(m

ajo
rity

 o
f th

erap
ists su

rv
ey

ed
 b

y
 th

e au
th

o
r "th

o
u

g
h

t 
that patients w

ill w
ithhold inform

ation im
portant to treat- 

. 

m
ent if they believe the therapist m

ay breach confidential- 

• 
R

esearchers have also fO
und "that T

ear of • discl6Sure m
ay 

cause S
om

e clients to *term
inate prem

aturely the psycho-
therapeutic relationship. 

S
ee id

. 
at -1

7
7

 n
.6

7
 (o

n
e q

u
ar- 

•er o
f th

erap
ists su

rv
ey

ed
 rep

o
rted

 th
at th

ey
 h

ad
 lest a 

*C
lient because he or she feared a -breach O

f confidential-
ity

); M
iller &

 T
helen, 

su
p

ra
, at 1-8; -S

hum
an. &

 W
einer, 

sitpra, -at 926; S
chm

id 
e
t a

l., su
p

ra
, at 3

5
4

 (sev
en

teen
 

perdent of patients w
ould leaV

e treannent if verbal infor-
m

ation w
ere tliscltsed w

ithout their consent). 

T
he T

hreat of public disclosure m
ay also deter persons 

w
ith

 m
en

tal o
r em

o
tio

n
al p

ro
b

lem
s fro

n
 seek

in
g

 n
eed

ed
 

treatm
en

t in
 th

e firat P
lace. 

S
ee 

Jaco
b

 J. L
in

d
en

th
al &

 
C

laudew
ell S

. T
hom

as, P
sych

ia
trists, th

e P
u

b
lic a

n
d

 C
o

n
-

fidentiality, 
1
1
0
 J. N

erv
o
u
s '&

 M
en

tal D
isease 3

1
9
, 3

2
.1

 
(1982) (thirty-three percent of nonpatiem

s in S
urvey said 

that the -possibility T
hat a psychiatrist m

ight divulge con-
fid

en
tial in

fo
rm

atio
n

 w
o
u

ld
 d

eter th
em

 fro
m

 seek
in

g
 

therapy; tw
enty-tw

o percent of patients said they had held 
back from

 . seeking psychotherapy because of a _fear .of 
disclosure); L

ouiS
ell &

 S
inC

lair, su
p

ra
, at 52. 

'U
n
lik

e  th
e 

p
atien

t w
ith

 p
h

y
sical ailm

en
ts 

O
r 

co
m

p
lain

ts, w
h

o
 w

ill 
lik

ely
 co

n
su

lt a P
h

y
sician

 reg
ard

less o
f. w

h
eth

er co
n

fi-
dentiality is 'guaranteed, a neurotic or psychotic individual 
m

ay
 seek

 h
elp

 o
n

ly
 if h

e is assu
red

 th
at h

is co
n

fid
en

ces 
w

ill n
o
t b

e d
iv

u
lg

ed
, ev

en
 in

 a co
u
rtro

o
m

." .Jack
 B

. 
W

einstein &
 M

argaret -A
. B

erger, 
W

ein
stein

's E
vid

en
ce 

5
0

4
1

0
3

] at 5
0

4
4

8
; 

se
e
 a

lso
 In

 re
 D

o
e
, 

9
6
4
 F

.2
d
 at 

1
3

2
8

 (recag
n

fiin
g

 th
at co

m
m

u
n

icatio
n

s fro
m

 a p
atien

t 
to a psychotherapist typicallY

 involve 'm
ore personal in-

form
ation 

th
an

  co
m

m
u

n
icatio

n
s to

 o
th

er. k
in

d
s o

f 4
6

C
-

to
ts); 

L
o

ra
 V

. B
o

a
rd

 o
f E

th
ic

., 
7

4
 F

.R
.D

. -5
6

5
, 5

7
1

 
(E

.D
.N

.Y
. 1

9
7
7
) (sam

e). 

s See A
llred w

. State, 
554 P.24 at 417 ("iiirithout foreknow

ledge 
that dinfirlen'in-lity-  jfl attach, the gatient iv.111 be estiem

ely 
indent to x-evar 173 his therapiat the ditails. of his past life and 
his introspective thoughts anti feelinga."). 
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*P
etitio

n
er cites a trilo

g
y

 o
f stu

d
ies fo

r th
e p

ro
p

o
sitio

n
 

th
at th

e ex
isten

ce o
f a p

riv
ileg

e h
as n

o
 effect o

n
 co

m
-

m
u

n
icatio

n
s b

etw
een

 clien
ts an

d
 th

erap
ists. P

et. B
r. at 

2
8

. T
h

e research
ers w

h
o

 .co
n

d
u

cted
 th

ese stu
d

ies, h
o

w
-

ever, in fact concluded that som
e form

 of psychotherapist-
patient privilege should be recognized. See S

hum
an et al., 

supra, 
at 4

1
7
-1

8
. T

h
ese stu

d
ies d

o
 d

em
o
n
strate th

at 
clients ordinarily assum

e that their com
m

unications w
ith 

th
eir p

sy
ch

o
th

erap
ists w

ill b
e h

eld
 in

 C
o

n
fid

en
ce. 

See 
A

ppelbaum
 at al., supra, at 113-15; T

hom
as V

. M
erluzzi 

&
 C

h
ery

l S
. B

risch
etto

, 
B

reach of C
onfidentiality and 

P
erceived T

rustw
orthiness of C

ounselors, 
3

0
 J. o

f C
o

u
n

-
selin

g
 P

sy
ch

o
L

 2
4

5
, 2

5
0
 (1

9
8

3
).' T

h
erefo

re, it is n
o
t 

surprising that these studies found no effect w
hen clients 

w
ere to

ld
 th

at a statu
to

ry
 p

riv
ileg

e d
o

es in
 fact ex

ist. 
G

iv
en

 th
e p

rev
alen

t assu
m

p
tio

n
s m

ad
e b

y
 clien

ts, th
e 

. relev
an

t in
q

u
iry

 is n
o

t w
h

eth
er k

n
o

w
led

g
e o

f a p
riv

ileg
e 

encourages com
m

unications but w
hether know

ledge of its 
absence 

w
o

u
ld

 d
eter o

r im
p

ed
e co

m
m

u
n

icatio
n

s 
See 

D
evelopm

ents in the L
aw

—
P

rivileged C
om

m
unications: 

P
art II. M

odes of A
nalysis: T

he T
heories and Justifica-

tions of P
rivileged C

om
m

unications, 
98 

Ila
n

,. 
L

. R
ev

. 
1

4
7

1
, 1

4
7

5
 (1

9
8

5
) T

h
erein

after D
evelopm

ents—
P

art II]. 
E

x
am

in
in

g
 th

at q
u

estio
n

, th
e stu

d
ies fo

u
n

d
 th

at w
h

en
 

clients w
ere inform

ed that their psychotherapist could be 
fo

rced
 to

 d
isclo

se th
eir co

m
m

u
n

icatio
n

s in
 co

u
rt, th

e d
e-

g
ree o

f d
isclo

su
re b

y
 clien

ts ab
o

u
t sen

sitiv
e su

b
jects 

d
ro

p
p

ed
 m

ark
ed

ly
.' 

See 
S

hum
an 

a
t a

l., su
p
ra

, at 4
0
7

, 

7
  T

h
a
t c

lie
n
ts o

fte
n
 e

rro
n
e
o
u
sly

 a
ssu

m
e
 c

o
n
fid

e
n
tia

lity
 in

 th
e
 

a
b
se

n
c
e
 o

f a
 sta

tu
to

ry
 p

riv
ile

g
e
 d

o
e
s n

o
t re

n
d
e
r a

 p
riv

ile
g
e
 u

n
-

n
ecessary

. A
 p

ro
n

o
u

n
cem

en
t b

y
 th

is C
o

u
rt th

at th
ere is n

o
 p

riv
-

ile
g
e
 in

 fe
d
e
ra

l c
o
u
rt w

o
u
ld

 n
e
g
a
te

 th
is a

ssu
m

p
tio

n
 a

n
d
 a

le
rt 

c
lie

n
ts a

n
d
 th

e
ir th

e
ra

p
ists, w

h
o
 h

a
v
e
 a

n
 e

th
ic

a
l d

u
ty

 to
 in

fo
rm

 
th

eir clien
ts o

f th
e lim

its o
f co

n
fid

en
tiality

, th
at th

eir co
m

m
u

n
ica-

tio
n

s co
u

ld
 b

e d
isclo

sed
 w

ith
o

u
t th

eir co
n

sen
t. 

8  T
h

e arg
u

m
en

t th
at th

e ab
sen

ce o
f a fed

eral p
riv

ileg
e w

ill h
av

e 
little effect o

n
 th

e p
sy

ch
o

th
erap

eu
tic relatio

n
sh

ip
 b

ecau
se 

o
f 

th
e 

lo
w

 p
ro

b
ab

ility
 th

at d
isclo

su
re w

ill b
e d

em
an

d
ed

 b
y

 a fed
eral cO

u
rt 

is refu
ted

 b
y

 th
ese d

ata; clien
ts w

o
u

ld
 h

av
e tak

en
 in

to
 acco

u
n

t th
e  

17 

410, 416, 420 T
able I; S

hum
an &

 W
einer, 

supra, at 9
1

9
- 

2
0

, 9
2

6
, 9

2
9

 A
p

p
en

d
ix

 T
ab

le 
I. S

e
e
 

a
lso

 K
ath

ry
n

 M
. 

W
oods &

 J. R
egis M

cN
am

ara, C
onfidentiality: Its E

ffect 
on Interview

ee B
ehavior, 

1
1
 P

ro
f. P

sy
ch

o
l. 7

1
4
, 7

1
9
 

(1
9

8
0

) (in
terv

iew
ees w

h
o

 w
ere to

ld
 th

at th
eir co

m
m

u
n

i-
cations m

ight not be strictly confidential w
ere less open in 

their disclosures than those interview
ees w

ho w
ere given 

either confidential instructions or no special expectations 
regarding confidentiality). 

C
. S

ociety 
H

a
s a

 S
tro

n
g
 In

terest in
 F

o
sterin

g
 th

e 
P

'sych
oth

erap
eu

tic R
elation

sh
ip

 an
d

 in
 P

rotectin
g 

C
lien

t P
rivacy. 

T
h

ere is lik
ew

ise n
o

 d
isp

u
te th

at th
e p

sy
ch

o
th

erap
ist-

patient relationship is "one that society considers w
orthy 

of being fostered." 
In re D

oe, 7
1

1
 F

.2
d

 I1
8

7
,. 1

1
9

3
 (2

d
 

C
it. 1

9
8

3
). C

o
u

n
tless p

eo
p

le seek
 p

ro
fessio

n
al h

elp
 to

 
cope w

ith daily stress, fam
ily turbulence, 

and severe em
o-

tional traum
a, and research has show

n that psychotherapy 
can

 b
e h

ig
h

ly
 effectiv

e in
 ad

d
ressin

g
 th

ese p
ro

b
lem

s. 
See M

ary
 L

. S
m

ith
 et e'rti., 

T
he B

enefits of P
sychotherapy 

1
2

4
 (1

9
8

0
) (th

e resu
lts o

f a co
m

p
reh

en
siv

e statistical 
an

aly
sis "o

f th
e research

 literatu
re as a w

h
o

le. . . sh
o

w
 

u
n
eq

u
iv

o
cally

 th
at p

sy
ch

o
th

erap
y

 is effectiv
e"). It is 

S
urely in the interest of society as a w

hole to nurture the 
em

o
tio

n
al h

ealth
 o

f its m
em

b
ers, an

d
 m

en
tally

 h
ealth

y
 

people are m
ore likely to be productive m

em
bers of soci-

ety. 
See, e.g., 

F
la. S

tat.. ch
. 4

9
0
.0

0
2
. (1

9
9
3
) ("T

h
e 

L
eg

islatu
re fin

d
s th

at as so
ciety

 b
eco

m
es in

creasin
g

ly
 

co
m

p
lex

, em
o

tio
n

al su
rv

iv
al is eq

u
al in

 im
p

o
rtan

ce to
 

physical survival." ) 

In
 ad

d
itio

n
 to

 th
e b

en
efit reap

ed
 b

y
 so

ciety
 fro

m
 its 

m
em

bers! em
otional w

ell-being, psychotherapy has other 
b
en

efits.. F
o
r th

o
se m

en
tally

 'al p
eo

p
le w

h
o
 h

av
e' a 

p
ro

b
ab

ility
 th

at d
isclo

su
re w

o
u

ld
 b

e so
u

g
h

t b
y

 a co
u

rt w
h

en
 

re-
p

o
rtin

g
 
th

a
t in

 th
e
 a

b
se

n
c
e
 o

f a
 p

riv
ile

g
e
, th

e
y
 w

o
u
ld

 
b
e
 le

ss 
lik

ely
 to

 co
m

m
u

n
ieate freely

. 
See 

D
evelo

p
m

en
ts--P

a
rt II

, 
supra., 

at 1476. 
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-potential to he dangerous, an effective -psychotherapeutic 
relatio

n
sh

ip
 can

 p
lay

 a k
ey

 ro
le in

 m
inim

izing  v
io

len
t o

r 
self-destructive behayior. 

S
ee In

 re .Z
u

n
ig

a
, 

7
1

4
 F

.2
d

 at 
.639; In

 re G
ra

n
d
 Ju

ry S
u
b
p
o
en

a
, 7

1
0

 F
. u

p
p

. 9
9

9
, 1

0
1

0
 

(D
.N

.J. 1
9
8
9
). 

A
 fin

al co
n
sid

eratio
n
, sep

arate an
d
 ap

art fro
m

 th
e 

so
cietal in

terest in
 fo

sterin
g

 th
e p

sy
ch

o
th

erap
eu

tic rela-
tio

n
sh

ip
, is th

e in
d

iv
id

u
al clien

t's in
terest in

 k
eep

in
g

 h
is 

in
tim

ate th
o

u
g

h
ts an

d
 feelin

g
s p

riv
ate. T

h
e d

am
ag

e' re-
sulting from

 com
pelled disclastue is m

ore 
than  th

e d
etri-

m
ental effect it M

ay have 'on the therapeutic relationship; 
the invasion of privacy 'caused by forced breach of an en-
tru

sted
 co

n
fid

en
ce an

d
 th

e rev
elatio

n
 o

f a clien
t's co

n
fi-

d
en

tial co
m

m
u

n
icatio

n
s is a sig

n
ifican

t h
arm

 in
 an

d
 o

f 
itself. 
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ee D
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m
en

ts—
P
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supra, at 1

4
8
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D
. T

h
e
 B

e
n

e
fits o
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e
 P

a
y

e
h

o
th

e
ra

p
ist-P

a
tie

n
t P

riv
i-
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e O

u
tw

eig
h
 Its -C

o
sts. 

T
h
e im

p
o
rtan

t co
n
sid

eratio
n
s u

n
d
erly

in
g
 th

e ad
o
p
tio

n
 

of a psychotherapist-patient privilege m
ust, of course, be 

w
eighed against the interest in assuring that relevant evi-

dence is _available to assist in the fair and efficient dispo-
sition of legal claim

s. 
S
ee T

ra
m

m
el v. U

n
ited

 S
ta

tes, 
445 

U
.S

. at 5
1

 (th
e stan

d
ard

 u
sed

 fo
r d

eterm
in

in
g

 w
h

eth
er 

recognize a privilege is w
hether it "prom

otes 'sufficiently 
• im

p
o

rtan
t in

terests to
 o

u
tw

eig
h

 th
e n

eed
 fo

r p
ro

b
ativ

e 
e
v
id

e
n
c
e
 in

 th
e
 a

d
m

in
istra

tio
n
 o

f . ju
stic

e
"). T

h
e
 

balance strongly favors the recognition of the privilege. 

T
his C

ourt has previously "taken note of state privilege 
law

s in determ
ining w

hether to retain them
 in the federal 

system
," 

U
n
ited

 S
ta

tes v. G
illo

ck, 
4

4
5

 U
.S

. at 3
6

8
 n

i8
. 

In this case, all fifty states (and the D
istrict of C

olum
bia) 

have adopted the psychotherapist-patient privilege in som
e 

form
, concluding that the benefits of the P

rivilege in. pro-
tectin

g
 th

e p
sy

ch
o

th
erap

ist-p
atien

t relatio
n

sh
ip

 far o
u

t-
W

eig
h

 th
e lim

ited
 co

sts to
 th

e ad
m

in
istratio

n
 o

i ju
stice. 

. .49 

See L
an

ais*
 'supra, at 723-25.9  . T

h
ere is n

o
 reaso

n
 fo

r 
th

e fed
eral eo

u
its to

 strik
e th

e, b
alan

ce an
y
 d

ifferen
tly

." 
T

h
u

s, in
 ad

o
p

tin
g

 P
ro

p
o

sed
 R

u
le 5

0
4

, th
e Ju

d
icial C

o
n

-
ference A

dvisory C
om

m
ittee sim

ilarly concluded that the 
need to protect the confidentiality of the psychotherapist-
patient relationship outw

eighed the-need for relevant evi-
dente in the adm

inistration of justice.' 
See P

roposed F
ed. 

E
v

id
. 5

0
4

 ad
v

iso
ry

. co
m

m
ittee's n

o
te, 5

6
 F

.R
.D

. at 
2

4
2

. ("T
h

e co
n

clu
sio

n
 is reach

ed
 -th

at W
ig

m
o

re's fo
u

r 
co

n
d

itio
n

s n
eed

ed
 to

 ju
stify

 th
e ex

isten
ce o

f a p
riv

ileg
e' 

are am
p

ly
 satisfied

."). In
 ad

d
itio

n
, th

e p
sy

ch
o

th
erap

ist-
;p

atien
t p

riv
ileg

e . is ad
v

o
cated

 b
y

 m
an

y
 co

m
m

en
tato

rs. 
S
ee D

evelo
p
m

en
ts in

 th
e L

a
w

—
P

rivileg
ed

 C
o
m

m
u
n
ica

-
tions:.  P

a
rt IV

. M
ed

ica
l a

n
d

 C
o

u
n

selin
g

 P
rivileg

es, 
98 

H
arv

. L
. R

ev
. 1

5
3

0
, 1

5
3

9
 (1

9
8

5
) ("th

e p
sy

ch
o

th
erap

ist-
patient privilege has w

on consistent approval from
 courts 

and com
m

entators"). 

T
he adverse effect on the search for truth w

ould likely 
. 

be in
im

m
u
l. 

T
estim

o
n

y
 ab

o
u

t a p
rio

r co
m

m
u

n
icatio

n
 is 

n
o

t th
e b

est ev
id

en
ce o

f th
e u

n
d

erly
in

g
 facts asserted

 in
 

9
  A

lth
o

u
g

h
 th

e statu
tes d

iffer in
 th

eir d
etails, th

e v
ast m

ajo
rity

 
o
f- th

e
m

 a
p
p
ly

 to
 c

o
m

m
u
n
ic

a
tio

n
s m

a
d
e
 to

 
.a P

sy
ch

o
th

erap
ist, 

in
clu

d
in

g
 a p

sy
ch

o
lo

g
ist, fo

r th
e p

u
rp

o
se o

f d
iag

n
o

sis o
r treatm

en
t. 

S
ee -L

am
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a
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2
3
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5
. T

h
e
 e

x
c
e
p
tio

n
s to

 th
e
 p

riv
ile

g
e
 

allo
w

ed
 b

y
 th

e m
ajo

rity
 o

f th
e states, alth

o
u

g
h
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o

t u
n

ifo
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g
en

erally
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w

. 
S
ee id

. 
(tw

en
ty

 states fo
llo

w
 p

ro
p
o
sed

 R
ule 504, 

eleven states acco
rd

 th
e' p

riv
ileg

e th
e sam

e statu
s as th

e atto
rn

ey
-

clien
t p

riv
ileg

e, an
d

 ten
 states recognize th

e p
riv

ileg
e su

b
ject to

 n
o

 
o
r o

n
ly

 m
in

o
r lim

itatio
n
s). 

" M
o

reo
v

er, th
e ab

sen
ce o

f a fed
eral p

riv
ileg

e m
ay

 in
terfere w

ith
 

th
e acco

m
p

liah
m

en
t o

f state p
o

licies. D
esp

ite th
e ex

isten
ce o

f a 
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te
 p

riv
ile

g
e
, it is lik

p
ly

 th
a
t a

 p
sy

c
h
o
th

e
ra

p
e
u
tic

 c
lie

n
t w

h
o
 

learn
s th

at h
is c.o

rru
n

u
n

ic.atio
n

s m
ay

 b
e d
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 in
 fed

eral co
u
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w

ill b
eliev

e th
e co

n
fid

en
tiality

 o
f h

is co
ran

iu
n

icatio
n

s 'to
 b

e
-in

ad
e-

q
u

ately
 p

ro
tected

, an
d

 h
e m

ay
 co

n
seq

u
en

tly
 w

ith
h

o
ld

 in
fo

rm
atio

n
 

o
r te

rm
in

a
te

 th
e
 re

la
tio

n
sh

ip
. In

 su
c
h
 a

 c
a
se

, th
e
 sta

te
 p

o
lic

y
 o

f 
p

ro
tectin

g
 th

e co
n

fid
en

tiality
 o

f th
e psychotherapeutid relationship - 

is underm
ined by the absence of a federal privilege. 

'S
ee pp. 14-15, 

su
p
ra. 
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p

m
en

ts—
P

a
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p
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, 

at 
1479. 

C
om

m
unications to pS

ychO
therapiS

ts are espe-
cially

 su
sp

ect b
ecau

se th
ey

 o
ften

 rep
resen

t th
e W

ay
 th

e 
client subjectively experienced an event—

his feelings
-  an

d
 

interpretations—
rather than a. detached and objective ac-

co
u

n
t o

f th
e ev

en
t. 

See R
o

b
ert M

. F
ish

er, 
T

h
e P

sych
o
-

th
era

p
eu

tic P
ro

fessio
n
s a

n
d
 th

e L
a
w

 o
f. P

rivileg
ed

 C
o
m

-
m

u
n
ica

tio
n
s, 1

0
 W

ay
n
e L

. R
ev

. 6
0
9
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3
1
 -(1

9
6
4
). :T

h
u
s, 

th
e ev

id
en

ce to
 b

e g
ain

ed
 .-b

y
 fo

rced
 d

isclo
su

re o
f su

ch
 

co
m

m
u

n
icatio

n
s o

ften
 w

ill h
av

e little p
ro

b
ativ

e w
eig

h
t 

to
 o

ffset th
e g

reat p
reju

d
ice in

flicted
 u

p
o

n
. th

e. p
sy

ch
o

-
therapist-patient relationship. 

S
ee id

.; S
lovanko, su

p
ra
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1
9
4
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y
 an

d
 larg

e, th
e d

ata is o
f n

o
 v

alu
e in

 th
e 

realism
  

o
f th

e
 c

o
u

rt."
). . 

• 	
•

In 
su

m
, alth

o
u

g
h

 p
riv

ileg
es g

en
erally

 "are n
o

t lig
h

tly
 

C
reated nor expansively construed, for they are in. deroga-

tio
n
 o

f th
e search

 fo
r tru

th
," 

U
n
ited

 S
ta

tes v. N
ixo

n
, 

418 
U

.S
. 6

8
3
, 7

1
0
 (1

9
7
4
), reaso

n
 an

d
 ex

p
erien

ce d
ictate th

at 
- the psychotherapist-patient privilege should be recognized 

u
n

d
er R

u
le 5

0
1

. R
easo

n
 in

d
icates th

at th
e p

riv
ileg

e is 
n

ecessary
 to

 p
ro

tect th
e co

n
fid

en
tiality

' essen
tial to

. th
e 

su
ccess o

f th
e p

sy
ch

o
th

erap
eu

tic relatio
n
sh

ip
, a relatio

n
-

sh
ip

 o
f g

reat v
alu

e to
 so

ciety
. 
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P
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d

 at 4
1
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n
d

 th
e reco

g
n

itio
n

 o
f th

e p
riv

ileg
e b

y
 all 

fifty
 states, th

e ad
o

p
tio

n
 o

f th
e p

riv
ileg

e b
y

 th
e Ju

d
icial 

C
o
n
feren

ce A
d
v
iso

ry
 C

o
m

m
ittee, an

d
 th

e su
p
p
o
rt g

iv
en

 
th

e p
riv

ileg
e b

y
 v

ario
u

s co
m

m
en

tato
rs is ev

id
en

ce th
at 

"experience w
ith it has been favorable." 

In
 re D

o
e, 964 

F
.2d. at 1328. 
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If th
e C

o
u
rt d

ecid
es to

 reco
g

n ize a p
sy

ch
o
th

erap
ist-

patient privilege, the next question w
ill be how

 that priv-
ilege should be applied in this and other cases. T

he C
ourt 

can
n

o
t, o

f co
u

rse, estab
lish

 all o
f th

e p
aram

eters o
f th

e  

21. 

privilege in a single C
om

m
om

law
 ruling • S

ee U
p
jo

h
n
 C

o
. 

v. U
n

ited
 S

ta
tes', 

449 U
.S2 3

8
3
, 3

9
6
-9

7
 (1

9
8
1
). B

u
t it 

can establish the a
p

p
ro

a
ch

 th
at co

u
rts sh

o
u

ld
 u

ser 
P

etitio
n

er seem
s to

 ask
 th

e C
o

u
rt to

 san
etio

n
 .a case-

by-case 
b

a
la

n
cin

g
 o

f in
terests, tak

in
g

 in
to

 acco
u

n
t th

e 
im

p
o

rtan
ce o

f th
e leg

al claim
; th

e cen
trality

 o
f th

e ev
i-

d
en

ce at issu
e, an

d
 all o

f th
e o

th
er p

articu
lar facts an

d
 

circum
stances of each case. 

See P
et.. B

r. at 4
0
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2
.. S

u
ch

 
an

 ap
p

ro
ach

, h
o

w
ev

er, w
o

u
ld

 b
e, 

-in
co

n
sisten

t w
ith

 th
e 

very policies that justify recognition of the privilege.in  th
e 

first p
lace." T

h
e p

u
rp

o
se o

f th
e p

iy
ch

o
th

erap
ist-p

atien
t 

p
riv

ileg
e is to

 assu
re clien

ts th
at th

ey
 m

ay
 rev

eal th
eir 

m
o

st in
tim

ate th
o

u
g

h
ts an

d
. feelin

g
s w

ith
o

u
t th

e fear o
f 

disclosure. T
hat purpose w

ill not be
-served if clients know

 
th

at th
e co

n
fid

en
tiality

 o
f th

eir statem
en

ts m
ay

 b
e fo

r-
feited

 if an
d
 w

h
en

 so
m

e co
u
rt, ap

p
ly

in
g
 an

. 
a
d
 h

o
c
 bal-

ancing test, decides that these com
m

unications should be 
rev

ealed
. A

s th
is C

o
u

rt h
as reco

g
n

ized
, "[alia u

n
certain

 
',p

riv
ileg

e, o
r o

n
e w

h
ich

 p
u
rp

o
rts to

 b
e certain

 b
u
t resu

lts 
in

 w
id

ely
 v

ary
in

g
 ap

p
licatio

n
s b

y
 th

e co
u
rts, is little b

et-
ter than no privilege at all." 

U
p
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h

n
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o
. v, U

n
ited

 S
ta

tes, 
449 U

.S
. at 393. 

T
h

is is n
o

t to
 say

 th
at a p

sy
ch

o
th

erap
ist-p

atien
t p

riv
-

ileg
e m

u
st b

e ab
so

lu
te. R

ath
er, it m

ean
s th

at an
y
 ex

cep
- 

11  O
n

e issu
e th

at w
ill 

a
rise in

 th
is case is w

h
eth

er th
e p

riv
ileg

e 
sh

o
u

ld
 ex

ten
d

 b
ey

o
n

d
 p

sy
ch

iatrists an
d

 p
sy

ch
o

lo
g

ists to
 in

clu
d

e 
licen

sed
 clin

ical so
cial w

o
rk

ers. W
h

ile th
ere m

ay
 b

e so
m

e lim
its o

n
 

th
e
 ty

p
e
s o

f th
e
ra

p
y
 o

r c
o
u
n
se

lin
g
 w

a
rra

n
tin

g
 le

g
a
l p

ro
te

c
tio

n
; 

sm
icu

s su
b

m
its th

at th
e p

riv
ileg

e sh
o

u
ld

 at least ap
p

ly
 to

 all p
ro

-
fessio

n
als licen

sed
 o

r certified
 b

y
 a g

iv
en

 state to
 p

ro
v

id
e p

sy
c

h
o:. 

th
e
ra

p
y
. T

h
a
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n
d
a
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e
t h

e
re
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e co
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f p
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y
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U

n
ited

 S
ta
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itlo
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p

h
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d
ed

), d
o
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n

o
t m

ean
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at th
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les o
f p

riv
ileg

e m
u

st b
e 

a
p
p
lied
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y

-
ease' b

asis; T
h

u
s, th

e co
u

rts d
o

 n
o

t d
etern

iin
e th

e ap
p

licab
ility

 O
f 

th
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rn
ey
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t p

riv
ileg

e o
n

 an
 ad

 h
o

c b
asis b

y
 w

eig
h

in
g

 th
e 

n
e
e
d
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r th
e
 e

v
id

e
n
c
e
 in

 th
e
 p

a
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u
la

r c
a
se

 a
g
a
in

st th
e
 p

u
b
lic

 
b

en
efit o

f p
ro
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g

 co
n

fid
en

tial co
m

m
u

n
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n
s to

 atto
rn
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tio
n
s sh

o
u
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 b
e (1
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d
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o
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an
d

 (3
). in

 m
o

st in
stan

ces, trig
g

ered
 b

y
 th

e p
sy

ch
o

th
era-

p
eu

tic clien
t's o

w
n
 co

n
d
u
ct S

u
ch

 ex
cep

tio
n
s are far 

preferable to a
d

 h
o

c, case-by-case balancing because they 
allow

 clients to anticipate and/or control the extent of any 
forfeiture of confidentiality. 

S
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.(if the purposes of a 

privilege .are- to
, b

e serv
ed

, th
e co

m
m

u
n

icato
rs m

u
st b

e 
able JO

 predict-W
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m
unication W
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be protected). 

T
h

e state. p
riv

ileg
e law

s p
ro

v
id

e so
m

e ex
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p
les o

f 
categ

o
rical ex

cep
tio

n
s th

at are p
aten

  'ally defensible. 
T

y
p

ically
, th
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 p

ro
v

id
e th

at th
e p

riv
ileg

e w
ill n

o
t ap

p
ly

 
w

h
ere th

e clien
t 

him
self 

h
as eith

er testified
 ab

o
u

t th
e 

privileged com
m

unications or put his psychological con-
d

itio
n

 at issu
e in

 litig
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n
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e p
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p
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e p
riv

ileg
e in

 crim
in
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