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[IMORTGAGE CORP., a Florida corporation;

J, CHARLES COONS, ESQ.
Nevada Bar Ne. 10553
Charles(@coopercoons.com
Nevada Bar No. 13540
Thomasi@coopercoons.com
COOPER COONS, LTD.

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

(702) 998-1500

Attorneys for Plaintiff

Electronically Filed
02/24/2018 01:19:01 PM

Qe b e

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series
limited liability company of the container R|
VENUTERS, LLC uader NRS § 86.296,

Plaintiff,
'

TAYLOR, BEAN - & WHITAKER]
WELLS FARGO BANK, N.A, a national
association; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACEal
HOMEOWNERS® ASSOCIATION, a Nevad
domestic non-protit coop corporation; JOYCH
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC; DOES I
through X; and ROE CORPORATIONS 1T
through X, inclusive,

Defendants.

AND ALL RELATED CLAIMS,

Case No.: A-13-684151-C
Dept. No.: VI

PLAINTIFE’S RENEWED MOTION FOR
SUMMARY JUDGMENT

R VENTURES VI, LLC (“Plaintiff"), by and through its attorneys Cooper Coons, Ltd,

(*Cocper Coong™), hereby moves this Court for summary judgment against Defendant

CARRINGTON MORTGAGE SERVICES, LLC (“Carringlon Mortgage Services”), to declare

Plaintiff the rightful owner of the real property comumonly known as 6175 Nevelty Street, Las

Vegas, Nevada 89148; Parcel No. 163-31-713-027 (“Property™) and Defendants have no right,

title, or interest in the Property.
1
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This Motion is made and based upon the following Memorandum of Points and
Authorities, all pleadings on file herein, and any and all oral arguments ai the time of the hearing.

Plaintiff is title owner of a property that muy face a bank non-judicial foreclosure sale by
parties based on a deed of trust that was previously extinguished by the foreclosure of a superior
lien, Plaintiff seeks permanent injunctive relief to restrain Defendant from disposing of the
Property at a trustee’s sale or auction and a declaration Defendants have no right, title, or intercst
in the Property.

NOTICE OF HEARING FOR SUMMARY JUDGMENT
THE COURT HEREBY sets the hearing for Plaintiff’s Motion for Summary

Judgment on the 29 day ofMar ch , 2016, in Department 08  ofthe above-
entitled Court, at the hour of 8:30 am a.m./p.m., or as soon thereafier as counsel may be

heard.
MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Plaintiff is title owner of the Property that may face a bank foreclosure sale based on a
deed of trust that was previously wiped out by the foreclosure of a superior lien, A homeowner
asséciation’s super pricrity lien has pricrity over a first security interest on a property if it is not
paid; a foreclosure sale extinguishes the first securify interest. SFR Investment Pool vs ULS. Bank,
N4, No. 63078 (Nev., September 18, 2014), 130 Nev., Advance Qpinion 75; See also NRS
116.3116(2).

Plaintiff purchased the Property at an HOA foreclosure sale after Delendants failed to
cure the super priority portion of an HOA lien. Defendant Carrington Mortgage Services is
attempting to foreclose on a deed of trust that was extinguished on May 31, 2013 at an HOA
foreclosure sale. Defendants should be permanently restrained from conducting a foreclosure
sale which will further cloud title to the Property and complicate Plaintiff's ability to clear title
by adding a third-party purchaser.

Plaintiff is entitled to a declaration Defendants have no right, title, or interest in the

Property and a permanent injunction against Defendants from initiating or continuing foreclosure
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proceedings on the Property. As set forth in the data below, Plaintiff is entitled to judgment as a
matler of law because Defendants can raise no genuine dispute to a material fact.

1, PROCEDURAL HISTORY

Plaintiff initiated the above-captioned action by filing a complaint seeking to quiet title in
its favor, a declaration that Defendants have no right, title, or interest in the Property, and a
permanent injunction against Defendants from initiating or continﬁing foreclosure proceedings
on the Property, P1’s Complaint § 58 (June 26, 2013) (*Complaint™).

Plaintiff filed a Motion for Preliminary Injunction on October 4, 2013 to prevent a sale of
the Property. The Court denied Plaintiff’s Motion for Preliminary Injunction on November 5,
2013 due to a lack of proof regarding irreparable harm. At the hearing, the Court denied the
preliminary infunction and continued the motion to dismiss.

Defendant Bank of America filed a Motion to Dismiss on October 21, 2013, At the
hearing for this motion on December 3, 2013, the Court ordered a stay pending a ruling from the
Nevada Supreme Court,

On December 9, 2013, Plaintiff and Defendant Sounthern Terrace HOA stipuiated to
digmiss the Southern Terrace HOA based on their satisfaction of lien. This order was enteved on
January 13, 2014,

Plaintiff filed a Motion for Sumrnary Judgment on January 23, 2015 in light of the recent
SFR decision. Defendants filed their Opposition cn February 17, 2015, Plaintiff filed cheir Reply
on February 23, 2015, Defendants filed their Reply on February 27, 2015. The Court granted
Plaintiff’s motion with respect to the reeitals and granted Defendant’s request for 56(f) Relief on
the remaining issues of tender and commercial reasonableness on March 3, 2015, The Court
further ordered an injunction to prevent the transfer or foreclosure of the Property with $100.00
bond. Counsel for Bank of America was to prepare the order.

Counsel for Bank of America did not prepare the order and Plaintiff"s counsel drafied the
order on April 9, 2015 and sent it to Counsel for Bank of America. Ultimately the order was filed
on May 14, 2015. On August 11, 2015, Plaintiff posted a bond in the amount of $100.00.
1
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Defendant Carrington Mortgage Holdings, LLC was added as a defendant on May 11,
2015. Defendant Carrington Mortgage Holdings, LLC filed its Answer and Counterclaim on July
27, 2015, Plaintiff filed its Reply to Counterclaim on September 2, 2015.

Discovery began on October 12, 2015 with the filing of the Joint Case Conference
Report, Discovery closed on Januaty 25, 2016,

Defendant Bank of America filed a Motion to Disiuiss based on its assignment to
Defendant Carrington Mortgage Scrvices, LLC which this Court granted on February 16, 2016.

IIL. CONCISE STATEMENT OF UNDISPUTED FACTS

Plaintiff acquired the Property on or about May 31, 2013 by successfully bidding on the
Property at a publicly-held foreclosure auction in accordance with NRS 116.3116, et.seq. ("HOA
foreclosure sale™), Exhibit 1.The HOA foreclosure deed was recorded on June 3, 2013.

Red Rogk Financial Services, LLC trustee for Southern Terrace Homeowner’s
Association (“Southem Terrace IIOA”), recorded a licn for delinquent assessments on
September 10, 2012 as Instrument No. 201209100001428. Exhibit 2. The Lien was based on
delinquent asscssments. Exhibits 3-5.

Red Rock Financial Services, LLC trustee for Southern Terrace FIOA, recorded a notice
of default for delinquent assessments on November 14, 2012 as Instrument No.
201211140000905. Exhibit 6. Bank of America or its predecessor in interest was mailed this
notice of default. Id.

Pursuant to a request from Bank of America, Red Rock Financial Services, LLC, trustee
for Southern Terrace HOA, provided a demand for payment for the amount $4,248,62, Exhibit 7.

On January 10, 2013, Bank of America, offered to pay the HOA or its Trustee $655.14
under the condition that any acceptance is “express agreement that BANA’s financial obligations
towards the HOA in regards to the real property located at 6175 Novelty Street have now been.
‘paid in full’,” Bxhibit 8, On or about February 27, 2013, Bank of Ametica recorded the offer to
pay as rejected. Exhibit 9.

United Legal Scrvices, Inc., trustec Tor Southern Terrace HOA, recorded a notice of sale

for delinguent assessments on May 9, 2013 as Insrrument No. 201305090001356. Exhibit 10.
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Bank of Amcrica was mailed this notice of sale. Id.

Robert Atkinson, as 30(b)(6) designation for United I.egal Services, Inc., provided
deposition testimeny they had ne contact with Plaintiff regarding the Propesty prior to the
auction. Exhibit 11, page 48. The opening bid was $99.00 and attended by at {east fifteen
bidders. Id. at 46-47. According to Mr, Atkinson, who called the auction, “each one of the
properties that day had vigorous and active bidding from multiple parties.” fd. Further, United
Legal Services, Inc., recorded the entirety of the auction for May 31, 2013, Exhibit 12,

R Ventures VIII, LLC had no contact with United Legal Services, Inc. regarding the
Property prior to the auction. See Affidavit of Deroll W. Wyni. Exhibit 13. R Ventares VII, LLC
had no knowledge of any purported tender. At the beginning of the Auctiott, Mr. Atkinsen stated
the properties where a tender had becn accepted. Exhibit 12. The Property was not among those
mentioned, .

NI. LEGAL ARGUMENT

Al Summary Judgment Stahdard.

In Nevada, a motion for summary judgrment shall be rendered if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there are no genuine issues as to any material facts and that the moving party is
entitled to judgment as a matter of law. NRCP 36{c}. The Nevada Supreme Court holding Wood
v, Safeway, 121 P.3d 1026 (Nev. 2005), adopted the standard employed by the U.S. Supreme
Court in the 1986 trilogy of cascs, Anderson v. Liberty Lobby, 477 U.8. 242 (1986), Celotex v.
Catrett, 477 U.8. 317 (1986), and Matsushita Elec. Indus. Co. Lid. v. Zenith Corp,, 4751U.8. 574
(1986). Tn determining which facts are material, the court ghall look to the substantive law of the
claims, and only disputes over facts that might affect the outcome of the suit under the governing
taw will properly preciude the entry of summary judgment. Wood, 121 P,3d at 1030. Factual
disputes that are irrelevant or unnecessary will not be considered. /d.

Plaintiff is entitled to summary judgment against Defendant Carrington Mortgage
Services because a properly conducted HOA foreclosure sale extinguishes a first Deed of Trust.

This sale was proper because Plaintiff has provided undisputed factual material of notice of the
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foreclosure documents to the interested parties, the validity of the lien, and the absence of fraud
or other irregularitics in the saic.

B. Defendant Cannot Raise A Genuine Issue of Material Fact.

Plaintifi’s request for summmary judgment should be granted because no genuine issue of
material fact exists. A matcrial fact must affect the outcome of the suit. Wood v. Safeway, Inc.
121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005). A genuine dispute is when the evidence is such
that a reasonable jury, applying the applicable quantum of proof, could retyrn a verdict for the
non-moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); see also
Sustainable Growth Initiative Comm. V., Jumpers, LLC, 122 Nev. 53, 128 P.3d 452, 458 (2006);
Waod v. Safeway, Inc., 121 Nev, 724, 731, 121 P.3d 1026, 1031 (2005).

Here, Plaintiff has provided incontrovertible evidence of the legal sufficiency of the sale
through the deed’s conclusive presumption. Additionally, Plaintiff has provided undisputed
evidence of notice of the sale and Defendant Carrington Mortgage Services can produce no
evidonce of any irregularity in the sule of the Property.

i Proof of Natice

Pursuant o NRS 116.31166: “[t]he recitals in & deed made putsuant to NRS 1 1631164
of () Default, the mailing of the notice of delinguent assessment, and the recording of the
notice of default and election to sell; (b) The elapsing of the 90 days; and (c) The giving of
notice of sale, are conclusive proof of the maiters recited.” A conclusive presumption requires
the trier of fact to find the existence of a presumed fact from the finding of a basic fact. The
opposing party may not offer any evidence to rebut the existence of the presumed fact. See
Melendrez v. D & I Investment, Inc. 127 Cal.App.4th 1238, 1255, 1250, fn. 17. (2005). Deed
recitals in HOA foreclosure deed legally sufficient proof of all statutory prerequisites to a valid
HOA Hen foreclosure sale. Shadow Wood at 10, However, such information is relevant o an
action {n equity to set aside a foreclosure sale. /d. at 14,

Here, Plaintitf acquired title to the Property through & Foreclosure Deed Upon Sale
pursuant to a foreclosurc of a super priority HOA lien which constiluted legal sufficiency to

conduct the sale. Exhibit 1, Because the HOA Foreclosure Deed is conclusive proof of the
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matters recited, Defendants have no genuine material factual dispute that will invalidate the
HOA YForeclosure Sale based on statutes.

Examining these facts under equity, the proof of mailings of the foreclosure documents
are indisputable actual notice to Bank of America, predecessor in interest to Defendant
Carrington Mortgage Services, Exhibits 6, 10.

ii. No Indicia of Fraud

The Nevada Supreme Court has held that mere “inadequacy of price is nol sufficient to|
justify setting aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.” Long
v, Towne, 98 Nev. 11, 13, 639 P.2d 528, 530 (1982). See aiso Golden v. Tomiyasu, 79 Nev. 503
504, 387 P.2d 989 (1963) (remanded the sctting eside of a foreclosure sale holding thaf
“inadequacy of price, without proof of some element of fraud, unfairness or oppression as accounts
for and brings about the inadequacy of price is not sufficient” to set aside the sale). See alsg
Shadow Wood Homeowners Ass'n vs New York Community Bancorp, Inc.., No. 63180 (Nev.,
January 28, 2016), 132 Nev., Advance Opinion 5. The foreclosure sale at which Plaimtiff purchased
the Property was properly conducted in all respects. “Mere inadequacy of price... is not sufficient
to support a judgment sciting aside the sale.” Golden v. Tomiyasu, 79 Nev., 503, 387 I'.2d 989
(1963). Even in cases where a discrepancy in price and value necessitated scrutiny inlo thej
commercial reasonableness of the disposition of collateral, courts focus on the manner of the sale)
that might have caused such a discrepancy. In Levers v. Ric King Land & Inv, Co., the Nevada}
Supreme Court found that the secured party failed to providc reasonable notice to the debtor and
100k 1o steps to publicize the sale in any manner, and therefore the debtor was entitled to a credif
equal to the fair narket value rather than the sale price. Levers v. Rio King Land & Inv. Co., 560
P.2d 917, 920 (Nev. 1577).

Here, Defendant Carrington Mottgage Services canmot claim the HOA foreclosure sale is
commercially unreasonable. The 30(b)(6) depositicn of United Legal Services, Inc. confirms the
forcclosure sale was properly conducted. It was a publicly advertised anction with multipld
hidders. Exhibit 1 1. Further, the verbatim audio recording transcription supports this depositiony

testimony. Exhibit 12. Despite extensive discovery, Defendant Carrington Morlgage Services’
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cannot produce one scintilla of evidence of any impropriety in the HOA foreclosure sale.

This Court may look to the price attained at the anction and inguire as to why the
purchase price was low in comparison to a traditional foreclosure of a first deed of trust. Here,
the price was low for two reasons. First, bidders did not have upward pressure to raise the price.
The lender could not make a credit bid for the Property and the bidding began at the balance of
the lien, Sccond, the purchase price was artificially low due to the market’s uncertainty of the
title conveyed at the time of the sule combined with the necessary costs of quieting title after any
purchase of the property. These factors drove down the purchase price. Defendant Carrington
Mortgage Services cannot provide any evidence that fraud or unfairess even contributed to the
purchase price much less rise to the level of causation required to set aside a sale under Levers,

C. Plaintiff is Entitled to Protection as a Bona Fide Purchaser.

i Legal Standard.

NRS 111.180(1) codifies protection for the bona fide purchaser for value. It states “[a]ny
purchaser who purchases an estate or interest in any real property in good faith and for valuable
consideration and who does not have actual knowledge, constructive notice of, or reasonable
cause to know that there exists a defect in, or adverse rights, title or interest to, the real property
is a bona fide purchaser.” A defect detectable in an examination of recorded documents places a
subsequent purchaser on inquiry notice. Hewitt v. Glaser Land & Livestock Co., 626 P.2d 268,
269, 97 Nev. 207, 209 (Nev. 1981). “A subsequent purchaser with notice, actual or constructive,
of an interest in the land superior to that which he is purchasing is not a purchaser in good faith,
and not entitled to the protection of the recording act.” Ailison Steel Mfg. Co. v. Bentonile, Ine.,
86 Nev. 494, 471 P.2d 666, 669 (1970).

Fven constitutional defects of notice are not open to challenge against a bona fide
purchaser, Swartz v. Adams, 93 Nev. 240, 563 P.2d 74 (1977) (rights of bona fide purchasers not
voided by constitutional defects in execution sale). In Swartz, a judgment creditor sold two
parcels of real property to himself without mafling the owners notice of the sales. Id. The parcels
were purchased by the judgment creditor for $2,000 and $4,201.54 with their worth $10,000 and
$53,000 respectively, Ultimately, the sales were found to violate the 14t Amendment for lack of
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adequate notice; however, rescinding the sale “may no longer be done without injury fo innocent
third partics who are bona fide purchascrs of the property.” Id at 77.

Further, the Nevada Supreme Court recently remanded an order granting summary
judgment in favor of a lender in a NRS 116 HOA foreclosure sale where the lender failed to
produce any evidence of fraud, unfaimess, or oppression. Shadow Wood Homeowners Ass 'nvs
New York Community Bancorp, Inc.., No. 63180 (Nev., January 28, 2016), 132 Nev., Advance
Opinion 5. The Court goes on to discuss bona fide purchaser protection under the common law.
A bona fide purchaser is a purchaser of the property “for a valuable consideration and without
notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inguiry.” fd.
at 22,

Here, Plaintiff qualifies as & bona fide purchaser for value. Plaintiff had no actual,
constructive, or inquiry knowledge with respect to any equitable argument. Defendant
Carrington Mortgage Services’ failed to notify bidders of the purported tender due to their
inaction. Finally, Plaintiff paid valuablc consideration. Because Plaintiff is an innocent third
party purchaser, the equities weigh heavily in Plaintiff’s favor that proseribe any claim by
Defendant Carrington Mortgage Services to set aside the gale.

i, Notice of Purported Tender

Here, Plaintiff pprchased the property at an auction without notice of any purported
defense of Defendant Carrington Mortgage Services. While Plaintiff had record notice of the
deed of trust, a propetly conducted HOA sale would extinguish this interest, permitting Plaintiff
to take the Property without notice of any claim of superior title. It is undispuied Plaintiff had no
knowledge of any purported defeet in the sale of the Property. Thus, no actual defect in the
foreclosure sale would defeat Plaintiff’s claim because it did not have any notice, This protection
extends everl to when a sale did not comply with constitutionally required notice undet Millane.
See Swartz v. Adams, 93 Nev, 240, 563 P.2d 74 (1977).

The lender can provide no evidence that the purchaser kuew or should have known about

the disputed lien amount or attempts to pay the licn; and, consequently, the potential harm to the
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purchaser must be taken into account. Shadow Wood. ai 24, Pléintiffs affidavit definitively
affirms Plaintiff had no knowledge of any tender. Exhibit 13. F urther, the audio recording of the
auction has M. Atkinson list the properties where a partial payment has been at issue. Exhibit
12. Notably, the Property wés not among (hat list, Consequently, Plaintiff would never had been
required to inquire about the status of a purported tender, especially with the disclosure at the
auction,

i, Lender Failed to Act

Defendant Carrington Mortgage Services claims are barred by the equitable defenses of
unclean hands and laches, Unclean hands generally bars a purty from receiving equitable relief
because of that party’s own inequitable conduct. Las Vegas Fetish & Fantasy v. Ahern Rentals,
182 P.3d 764, 766 (Nev. 2008), The inquiry for unclean hands is rwo-fold. The Court must
weigh the egregiousness of the misconduct and the seriousness of the harm caused by the
misconduct, /4. at 767. Laches applies where delay by one party prejudices another party.
Besnilian v. Wilkinson, 117 Nev. 519, 520 (2001).

Tn Shadow Wood, the Nevada Supreme Court held the district court should have
conducted a full hearing on the equities, noting the lender’s inaction, “NYCB knew the sale had
been scheduled and that it disputed the lten amount, yet it did not attend the salc, request
arbitration to determine the amount owed, or seek to epjoin the sale pending judicial
determination of the amount owed,” weighed heavily against the lender. Id. &t 19. “Where the
complaining party has access to all the facts surrounding the questioned transaction and merely
rmalkes a mistake as to the legal vonsequences of his act, equity should normally not interfere,
especially where the rights of third partics might be prejudiced thereby.” Shadow Woad
Homeowners Ass'n vs New York ICommamity Bancorp, Inc.., No. 63180 (Nev., January 28, 2016);
132 Nev., Advance Opinion 5 at 24.

SFR requires a lender to excreise due diligence and take necessary steps 1o preserve its

4 rights including “paying the cntire amownt and requesting a refund of the balance.” /d. at 418.

According to the payment scheme under NRS 116.31 164(3)(c), the lender would be able to

recaver a substantial majority of the bid price in excess of the super-priority amount as their

10
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jundor lien would be next in line. After deducting the super-priority lien, they would receive a
substantial majority of their bid amount and may dispute the rest in a small claims action,
Additionally, Defendant Carrington Mortgage Services must deposit the alleged tender upon
rejection amount into court to forestall a foreclosure. Bisno v. Sax, 346 P.2d 814, 820 (Cal. Ct.
App. 1959); Sec also 539 C.1.8. Morigages § 506, p. 826, stating: ‘A tender of payment ot
performance sufficient to discharge the mortgage may preclude foreclosure and a proceeding
already commenced may be stopped by paying what is duc into court.”

Here, Defendant Carrington Mortguge Services and its predecessors in interest did
nothing to alert bidders at the auction of a dispute. It did not attend the sale. It did not request
arbitration to deterniine the amount owed. It did not ¢njoin the sale pending judicial
determination of the amount owed. It did not record a lis pendens, Tt failed to request a partial
relcase of the HOA lien reflecting their attempted payment. It failed to tender the full amount
state by the HOA under dispute. It did not deposit the amount into coutt. Defendant Carrington
Mortgage Services failed to exercise any diligence to preserve their property rights.

Laches Defendant Carrington Mortgage Services from coming before this Court after
the salc had been completed. If Defendant Carrington Mortgage Services bad exercised
reasonable judgment by taking any one of several options to protect their interest, they would
not be here today.

Unclean hands prevents Defendant Carrington Mortgage Services from achieving
equitable relief. First, Defendant Carrington Mortgage Services failed to act ot give notice to
any third party, While not necessarily egregious in isolation, applying the allempted tender to
undermine a sale would result in a great inequity to Plaintiff. The harm, the loss of the Property,
is substaniial and irrcplaceablc.

Because Defendant Carrington Mortgage Services failed to take reasénable steps to
protect their interest, they cannot now avail themselves of the equitable relief of the legal
process.

i
i

11
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i Plaintiff Provided Valuable Consideration.

To be considered a bona fide purchaser, thé Plaintiff must have purchased the Property
with valuable consideration. Merely paying less than one party’s valuation does not negate .
valuable consideration. Shadow Wood at 22. Valuable consideration is satistied if it was
valuable, regardless of adequacy. Id.

Because Plaintiff has provided uncontested evidence regarding the sufficiency of
consideration and Plaintiff’s lack of notice of any adversc claim, Plainti(f qualifics as a bona fide
purchaser for value, entitled to the protection of an innocent third party purchaser.

CONCLUSION

Plaintiff requests summary judgment from this Court. For the reasons set forth hérein,
Plaintiff requests the Court grant Plaintiff’s Motion for Summary Judgment declaring Plaintiff thej
rightfull owner of the title to the Property, and that the Defondants be declared Lo have no nght,
title, or interest in the Property. '

Dated this 24th day of February, 2016.

COOPER COONS, LTD.
Attorneys at Law

.

. D
Nevada Bar No. 10553
THOMAS MISKEY
Nevada Bar No, 13540
10655 Park Run Drive, Suite 130
las Vegas, Nevada 89144
V: (702) 998-1500
F: (702) 998-1503
Attorneys for Plaintiff

There are no social security numbers contained in this document.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on February 24, 2016, a true and correct copy of the
above and foregoing was serve to the following at their last known address(es), facsimile

numbers and/or ¢-mail/other electronic means, pursuant to:
BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Novada;

BY FAX: E.D.C.R. 7.26(a), 1 scrved via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.CP. 5(b), I deposited by first clags United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
E.D.C.R. 7.26(a);

X BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(b)(2XD) and
addressee (s) having consented to electronic service, I via e-mail or other
electronic means to the e-mail address(es) of the addressee(s).

Akerman LLP

Name Email Select
B
tkerman Las Vegas Office akermanlas@akerman, com
B w
Arlel E. Stern, Esq, arlel.stern@akerman. com
iy . B w
Christing M. Parvan, Esq. christ]ne, parvani@aks o
. . , , B §
Eiizabeth Streible glizgheth.stretble@akerman.com

fs/ Kim Hexamer

An Employes of COOPER COONS, LTD.
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@/\ | Inst #: 201306030002860
Fees: $18.00 N/C Fes: $0.00
RPTT: $886.56 Ex: #

08/03/2013 11:65:08 Al

APN: 163-31-713-027 Recelpt #: 1840070

Requestor:
RR VERTURES LLC
Return document and mail tax statements to; Recorded By: MOM Pgas: 3
B Ventures LLC DEBBIE CONWAY
4815 Russet] Rd Suite 8H CLARK GOUNTY RECORDER

Las Vegas NV 89118

FORECLOSURE DEED UPON SALE

Foreclosing licnholder SOUTHERN TERRACE HOMEOWNERS ASSOCIATION, under
! ower of sale pursuant o NRS Chapter 116, does hereby sell, without warranty, expressed or
mmplied, to:

R VENTURES VIII LLC, a series of R Ventures LLC, a Nevada Limited Liability Company
the real properly situated in Clark County, Nevada legally described as:
SEE EXHIBIT A ATT4CTIED FOR EEGAL DESCRIPTION
and commonly known as 6175 NOVELTY ST, LAS VEGAS NV 85143.

This conveyance is made pursuant 1o the powers conferred upon Agent by NRS Chapter 116, the
foreclosing Association’s governing documents (CC&R’s), and the natice of the Lien for Delinquent
Assessments, recorded on September 10, 2012 ag instroment 20120910000 1428 in the Official Records
of the Recorder of Clark County, Nevada. Defanit occutred as set forth in the Notice of Default and
Election to Sell, recorded on November 14, 2012 as instrument 2011211140000905 in the Offical
Records of the Recorder of Clark County, Nevada. All %uimmcnts of law have been complied with,
inchuding, bt nat limited to, the glapsing of the 50 days, the mailing of copies of the notice of Lien of
Delinquent Assessment, and Notice of Default, and the mailing, posting, and publication of the Notice
of Foreclosure Sale, Agent, in compliance with the Notice of Foreelosure Sale and in exercise of its
power under NRS § 11631164, sold the property at public auction on May 31, 2013.
Ly

7 — i
By: Robert q.
United Legal Services Inc.
As authorized agent for, arid on behalf of, foreclosing Association
STATE QF NEVADA )
CQUNTY OF CLARK )

This instrument was acknowledged before me

CRYSTAL BENNETT

- Notary Public-Stata of Nevada
§  APPT NG 12-8508-1
My Agp. Expites August 07, 2005

JA000128




EXHIBIT A

All that certuin real property situated in the County of Clark, State of Nevada, described ay
follows: '

PARCEL ONE (I}

LOT EIGHT HUNDRED TWENTY-FIVE (825) IN BLOCK THIRTY-THREE (33) OF
RUSSELL/FORT APACHE - UNIT 13 AS SHOWN BY MAP THEREOF ON FILEIN
BOOK 109 OF PLATS, PAGE 96, IN THE OFFICE OF THE COUNTY RECORDER OF

CLARK COUNTY, NEVADA.
PARCEL TWO (2):

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, USE AND ENJOYMENT
AND PUBLIC UTILITY PURPOSES ON, OVER AND ACROSS THE PRIVATE
STREETS AND COMMON AREAS ON THE MAP REFERENCED HEREINABOVE,
WHICH EASEMENT IS APPURTENANT TO PARCEL ONE(1).
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STATE OF NEVADA
DECLARATION OF VALUE -

|. Assessor Parcel Numbet(s)
1. 163-31-713-027

=

Ao

2. Type of Property:

a) | Vacant Land b.]>Q Single Fam, Res. FOR RECORDERS OPTIONAL USE OMNLY
. | Condo/Twnhse & J2-4 Plex Book .. Page:
e.] | Apt. Bldg £] 1 Commlind'l Date of Recording:
g4_{ Agriculiural h{ ] Maobile Home Notes:
Other ) ‘# W
3.2, Total Value/Sales Price of Praperty $ A4 EJ %!
b. Deed in Liew of Foreclosure Only {value of praperty{ ]
¢. Transfer Tax Valee: : L3
d, Real Property Transfer Tax Due & M

4. If Exemption Claimed:
#, Transfer Tax Exemption per NR8 375.030, Section

b. Explain Reason for Exemption:

5. Partial Inlerest: Percentage being transferred: %

The undersigned declares and acknowledues, under penalty of perjury, pursuant 1o NRS 375.060

and NRS 375114, thar the informalion provided s comect to the best of their information and belief,

and can be supparted by documentation if callcd upon to substantiate the information provided herein.
Furthenmore, lhe parics agres that disatlowance of any claimed examption, or other derermination of
additional tax due, may result in # pegalty of 10% of the tax due plus inrerest al 1% per month. Pursuant
10 NRS 373.030 )  shal] be fointty and severally liable for any odditional amaunt owed.
Signature /,/

Y

Sigmature Capacity.

BUYER (GRANTEE) INFORMATION

SELLER (GRANTOR) INFORMATION

Primi Name:Southern Terrace Homeowners Assaclation

(REQUIRED)
Print Name: R \fentures Vil

Address: 5710 W._Oquendn Road Address: 4815 W. Russall, Suite 814

City: Las Vegas City: Las Vegas

State: Ny Zip 89148 Staks; NV Zip: 89118
MPANY/PERSON (STING RECO Required if not seller or buver

Print Name: " Escrow ¥

Address:

‘City: Stater Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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RECEIPT OF SALE

United Legal Services inc. {702} 617-3263
PROPERTY INFORMATION: TG s b Ry S

APN PRDPER’W STREET ADDRESS

163-31-713-027 6175 Novelty St, Las Vegas NV

SALEINFORMATION = o, 7ot 2 o ek
SALE DATE
5/31/13

BUYER [OR REPRESENTATNE’S) NAME CONTACT INFORMATION

s
Deprol Wynin 4815 Russall Rd Suite 83, Las Vegas NV 89118

VESTING= | R VENTURES VIl LLC, A SERIES OF R VENTURES LLC, A NEVADA LIMITED LIABILITY

RECORD TITLE | COMPANY
AS SHOWN

1Pl b - :
AMOUNT DRAWN ON {or WIRE FROM) | DATE RECEIVED by AGENT | INITIALS

qfs}aﬂw vs B?:‘\:.ag;pm> 5/3 !'A_'g @

§ hareby cestify that the Information abova is accurate.

Signature:
ROBERT ATKINSON, ESQ.

All SALES OF PROPERTY ARE ON ANY “AS 15” BASIS, WITH NO WARRANTIES,
EXPRESS OR IMPLIED.

CARRINGTONOCO378

JA000131



Exhibit 2
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tnet #: 201209100001428

Faes: §17.00

Wi Foe: §0:.00

(4971072042 08:36:12 AM

Racelpt # 1301170,

Raguastor:

NORTH AMERICAN TITLE COMPAY
Recorded By DX Pgs:
DEBEIE CONWAY

CLARK COUNTY RECORDER

Assessor Pareel Numbet: 163.31.713-027
File Number; R805961

Kod Rock Fingnelal Servieas is @ dubt eqllvcior and Iy attenpting to collect o debt dny infodmation
obiuined will be used for thnt purpoxs,

NOTICE 18 BERESY GIVEN: Red Rock Fipancial Services,.d division. of RMI Management LEC,
offictally assigned a1 sgent by the Southem Terrace Hompowders Asvacialion, hertlp alio ealled the
Assotiation, in aecordsmoe with Nevada Revised Sinfues 116 and outfinéd in the Association Covenamus,
Condlsians, and Restrictions, hareln also cslied CCAR's, recorded on 08/09/2001, in Book Nuwmber 20010805,
43 Insimment Number 01455 and ineludlng any and afl Amendments end Annsxations e, seq, of Offielal

Records of Clark Cousty, Nevada, which have been supplicd {o and sgreed upan by ssid owner,

Said Assosiation imposes 8 Lien for Delinquent Asseanmenty on the commonty known property:
6175 Novelty Si, Los Veges, NV 89148 '
RUSSELL FORT APACHE-UMET 13 PLAT BODK 109 PAGE 26 LOT 823 BLOCK 33, fn the
County of Clark '
Current Qwner{s) of Record;
IOYCE PIERCE _ _
The ameunt owing as of thy date of preparstion of tefs e is *52,581.00.
‘This gmount Includes pasesementy, fato fées, interes!, fineaviolations and collzction feey and costs,
#¥ The seld amount. may iscrease of decgense s sssessments, fate fees, inferest, fineatylojations, collection fecs,
eols or partia! payments are applied fo the sctounl. '

99,2012

Datod: Auguy

Red Rock Financial Services, on behalf of Sowhern Temce Homeowners

Prepsred By Rebecca Tom,
Association

STATE OF NEVADA
COUNTY OF CLARK

On August 2, 2012, before me, persopally appeared Rebeees Tom, personally known to me {or proved to-me
on the busls of satisfictory gvidence) to be the person whose asme is swhseribed Lo the witsin inatrumem and
acknowledged to me that they excouted the same in their suthgrized copnigity, and that by their signature on the
imsteument (e porson, oF the entify upon behielfef which the persoa scled, exeouted the insirpment,

WITNESS my hand ;?Cgﬁ'iq_inls_ al.

When Recorded Mail To: Red Rook Fineneial Services
7241 Arigo Strets, Suite 100
Las Vegas, Nevadn 83119

02-932-4887

MERYL R, FISHER
Moty Pulilc Sizte of Naveda

TR AL L
My, apph. oxp, Apr. 10, 2016

RVDO014
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Exhibit 3

JA000134



Red Rock Financial Services

Y
2 {g*;ﬁ Accounting Ledger

97 9075 PR AT Information as of: April 30, 2013
Account Number: 2805962 !
Associatlon: Sauthern Terrace Homeowners Association i
Property Address; 6175 Novalty St, Las Vegas, NV 89148 ‘!
Ledger Balance: $4,654.93 i
Homeownet{s): Joyce Plorce;BANK OF AMERICA, N.A. SUGCESSOR BY MERGER TO BAC HOME LOANS

SERVICING, LP;BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TQ BAC HOME LOAN
SERVICING, LP;MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INGC., AS
NOMINEE;MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE;MOR

™l AT A G A TR SRR AN [T T TN Ty . R PR RN Pl umm
Posting Amount Balance  FmtRef Memo
Description

201172008 lMaster Assessmunis $82.00 $62.00 Master As

211172009 Master Assessmants $652.00 512400 . Mastar As

2/11{2008 Mastar Asgassmanls 5700 $181.00 Master Ag

21442009 Master AgEassmenis §57.00 $238.00 Master As:

201112008 Master Assessmants $57.00 $205.00 Master As:

21112008 Master Assessments $57.00 $352,.00 Maater As:

2/11/2008 Master Assassments $57.00 $409.00 Master As:

21142008 Monthly Assessment $8.00 F417.00 Manthly A |
21172008 Monthly Assessment $3.00 $425.00 Monthly Al

211172009 IMontitly Assessment $8.00 $433.00 Monibly A

211172008 Monthly Assessment $38.00 $441 (0 Maonthly A

2/11/2009 Mahlhly Assesgment §a.00 $449.00 . Manthly At

211172008 Monthly Asesssment §8.00 $467.00 Monthly A

211142008 Nanthly Assassmam $3.00 $465.00 Monthly A

24142009 Monthly Assessment $85.00 $330.00 wonthly A:

31,2009 Master Assessments $62.00 $592.00 Master As:

3112009 Wonthly Assessment §8.00 600,00 Manthly A

M BI04 Angocialion Mgmt Payment {$80.00) $520.00 00481 Lockbax F

31 RI2009 Assagiaion Mgmi Payment ($120.00% $380.00 Q0480 Luckbox P

A730/2009 |ata Feas $10,00 $400.00 Late Faos

4112008 fMaster Asseasmenis 62,00 $462.00 Master As

41472008 Monthly Assessmoent $8.00 §470.00 fdowithly A i
H32005 Association Mamt Payment {$70.00} $400,00 00453 Lockbox P '
4115/2008 Assoclation Mgmt Payment {$200.00) $200.00 D484 Lockbox P r
4421{2008 Agsgciatlor Mgmt Payment ($200.00) $0.00 on4sr Lockhox P

4430/2008 Assockation Mymt Payrhant (B70.00% ($70.00} 00480 Lockiax P

51112009 fMakkr ABBRESMANMS $62.00 ($8.00} Master As

12009 Monthly Asgassmanl 8.00 &0.00 Manibly A1

S/24/2008 Associallon Mgmt Payment {870.00} {$70.00) o434 Lockivox P

CARRINGTONDODS58
© RED ROCK FINANGIAL SERVICES 4776 W, Teco Avenba, Sulls 140, Las Yegas, NV BS118 Phone:(702) 5328887 Fax:(702) 3417733 Rad Rock Financiel
Servieas i @ debt collector and iz atlempting to calvect a debl. Any Information cbéained will he vs
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8M/2009
BHIZ002
T{/2009
TH/2004
7430/2009
4112008
81172009
8372009
8/21/2009
8/1/2006
/172009
9/30/2009
104142008
100172008
10115¢2008
10f28/2008
11172008

YIA42008

121172009
12/1/2000
12/912009
11142010
1H/2010
" 1nHei2010
1/30/2010
2112010
24/2010
3142010
3112010
34212010
3/30/2010
4172010
420
4122010
4130/2010
5112010
5H/Z010
51072010
5/31/2010
8172010
8M/2010
BHA1Z01C
613072010
7172010
7H/2010
8112010

@ RED ROCK FINANCIAL SERMVICES 4775 W, Taco Avenus, Suite 140, Las Yegas, MV BS118 Phone:(TH2) 332-0887 Fax:{

Waster Asaessments
Manthly Assassmant
Magtar Agsessments
Monthly Assssament

Lats Faes

Mpstar Assasaments
Wonthly Assessmant
Assoclation Mgmt Paymant
Assaciation Mgmt Payment
IMaster Assessmenis
Monthly Assessmant

Late Fees

Magler Assessmeants.
Morihiy Asgessment
Asgociation MgmE Paymeant
Association Mgmt Payment
Master Assessments
Wonthly Assessment
Waster Assessments
Monthly Assassmant
Asagciation Mgmt Payment
Magter Assessments
Monhthly Assessment
Agsocistion Mgmt Payrment
Lale Fees

Moster Assessments
Monthly Assessment
IMastar Assassmants
Monthly Assessmean!

Lats Fees

Lalg Fees

Master Assasamsnts
Manthly Assessment
Awsociation Mgmit Payment
Lale Fees

Master Assassments
Monthly Assessmeant
Association Mgmt Payment
Late Fees

fiaster Agsassments
hoehly Assessment
Asknciation Mgmt Paymeant
Assaciation Mgmt Payment
Master Asgessments
Morithiy Assesament

Master Agsessmontls

$62.00
$8.00
§52.00
$8.00
$10.00
$62.00
£3.00
(§70.00)
($80.00)
$62.00
$8.00
$10.00
$62.00
$8.00
($50.00]
{$80.00)
$62.00
$8.00
$62.00
$8.00
(580.00)
582.00
$8.00
(350.00)
$10.00
$62.00
$8.00
$62,00
$8.00
$40.00
$10.00
§62.00
$8.00
($70.00)
£10.00
$62.00
$6.00
($70.00)
$10.00
$82.00
$8.00
(§70.00)
($330.00)
$62,00
58.00
$62.00

Services is & debl collactor and is atampling to collest m debt. Any Informatian ohtaingd will be ua

{58.00}
$0.00
$62.00
$70.00
£00.00
$142.00
$450.00
$30.00
$0.00
£82.00
370,00
$80.00
$142.00
$150.00
$70.00
($10.00)
$52.00
$80.00
$122.00
$130.00
£50.00
$112.00
$120.00
$70.00
$B80,00
$142.00
$150.00
$212.00
$220.00
$230.00
$240.00
$302.00
$310.00
$240.00
$250.00
$312,00
$320.00
$250.00
$280.00
$322.00
$330.00
$280.00
1$70.00)
($2.00}
$0.00

00415
1p424

ansen
00551

00804

nos1a

N7

40273

408356
068010

Master As:
Manthly &
Master As:
anthly &1
Late Fees
Kaster As:
fonthly A
Lockbox P
Lockiox P
Mastar Ag
Manthly As
Lato Fees
Master As:
Manthly A
Lockbax P
Lockbox P
lhagter As:
Manthly A1
Master As
Manthly A1
Lackbox P
Mastor As:

- Manthly A1

Lockhox P
Late Fees
Mestar As
Manthly A1
Mastor &s
tdonthly At
Late Fpas
Late Fees
Idaster As
Manthly Al
kockhox #
late Feas
Mastar Ag
Monthly A
Lockbox P
Late Fees
Master Az
tonthly Al
Lockbax F
RRFS PIF
hastar As
Monthly Al

362 (ARRINGTONOQOLS Yaster Az

702) 341-7733 Rad Rock Financlal
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8/1/2010
BMS/2010
92010
9/1/2010
813062010
131200
10f1/2010
101812010
1011872010
11172010
11712010

1141672010

1212010
12172040

1271312010

17172011
172011

/3042011
Zreni
20172011

21172011

anrzon
201

3r2f2011
31162011

330/2011
4{1£2011
4142011

411112011

4f30/2011
Br1{Z1
51172011

511112011

© Bf2612011
Bris2011
817201
B/A0/2011
71201
72011
FIB201
7130201 1

Monthly Assessrment
Assaclation Mgmil Payment
Master Assegsments
Manthly Assegsmant

Late Fees

Master Assessmants
onthly Assessment
Aszoclation Mgmt Paymont
Assaciation Mgmt Payment
Master Assessments

hdonthly Assessment
Associalion Mgmt Payment
Master Agsessmants
Moninly Assessmaent

Asgociallon Mgmt Payment

Iagter Azsessmente

Meninly Assessmenl

Late Foas
\estar Asaessments

Monthly Assassment

Association Mymi Paymant

Master Assessmants

Monthly Assessment

Lale Fees
Assogialion Mgmt Paymant

Lale Feaa
Maetar Assessments

Menthly Assessment

Association Mgmt Payment

Late Fegs
Mastar Assessments

Mamhly Assassmant
Association Mgmt Payment

Association Mgmt Peymunl
Master Assessments
Monthly Assessment

Late Faes

Master Asaessments
Manthly Assessment
Association Mgmt Payment

Late Fers

$8.00
{$70.00)
$62.00
$8.00
$10.00
$62.00
£8.00
(§70.00;
($70.00)
$62.00
$8.00

(S70.00)

$62.00
Fa.o0

(870.004

$82.00
$8.00

$10.00
$62.00
$8.00

($70.00)

$82.00
$8.00

$10.00
($70.00)

$10.00
§82.00
$8.00

($70.00)

$10.00
§62.00
58.00

{§70.00)

{$70.00)
$62.00
$8.00

$10.00

$62.00
$8.00
{70000
$16.00

$70.00 Monthly A
$000 41364 Lockibox P
$s2.00 taster As
$70.00 : Monthly As
$80.00 Lata Foes
$142.00 Master Ag
§160.00 Manthly &
$80.00 42107 Lockbox P
$10.00 42108 Lockbox P
§72.00 Master Ag:
$80.00 Morthly At
§60.00 42487 Luckbox P
g172.00 Mastar Az
§180.00 Kaonthly At
$160,00 42698 Lackbox P
$372.00 Mastar Ag:
$360.00 Monthly A:
$580.00 Late Foes
$652.00 Master As:
$6E0.00 henthiy A:
$740,00 43307 Lugkhax P
$852.00 Mastar As
$860.00 Monthly As
$020.00 Late Fees
$950.00 43606 Lockhox P
$1,080.00 Lata Fees
$1,122.00 Master As
$1,130.00 ) Monthly A
$1.110.00 44(178 Lockbox P
$1,270.60 Late Feas
F1,332.00 Idastar As-
$1,340.00 Monthly A1
$1,37000 44383 Lockbax P
$1,400.00 44641 Luckbox P
$1.482.00 Mastar As:
$1,470.00 Monthly A
§1.480.00 Late Fees
$1,542.00 Master As:
$1,550.00 Monthly A
%1,480.00 ARCAZ Lockhax P

31490 BARRING TONO0Q 56t Fees

© RED ROCK FINANCIAL 8ERVICES 4776 W. Tecu Avenua, Suite 140, Las Vegas, NY B3118 Phane:[702) B32-HH87 Faxi{702) 341-7732 Red Rock Financisl
Sardcss bs a debt collector and |8 attempling to collect a debl Any information chtalnad will be us
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8A/2041
BH2011
8/3/2011
B/30/2011
912011
12011
41272011
9fana
107172011
10M£2011
1032011
1112011
114172011
1111562011
ARIEIVED LI
1212019
12142011
12M6/2011
TE0/2011
11112012
1142012
1/20/2012
1/30/2012
2172012
2142012
211772012
dnrzma
aHmz
ar2fem2
41372012
33042092
42012
4142012
44,2012
402012
517212
GMi2012
53142012
8112012
B/1/2012
83012012
712012
71142012
TN 2
78202
THBR012

Master Assassments
Manthly Assesemant
Agsaciation Mgmt Payment
Late Foas

Master Assessments
Monthly Asssasment
Astociakion Mgmt Payment
Late Fees

Mastar Assossmants
Monithy Assesstment
Agsoziation Mgrnt Payment
Master Assassments
Monthly Assessment
Assaciation Mgmt Payment
Lata Faes

Master Assessments
Monthly Assessmant
Agsociation gt Payment
Lale Fees

NMastar Asspesmants
Monthly Assosament
Assoclalion Mg Paymant
Latc Fees

Naster Assessmants
Maonthly Assessment
Association Mamt Paymant
Master Assassmants
Monihly Assessmant

Lale Feas

Association Mgmt Payrrent
Lele Faps

Mastar Assessments
Menthly Assasament
Agsoclation Mgmt Payment
Late Fees

IMastar ASBaEsmENS
Monlhly Assessmant

Late Feas

Master Assassments
Monthly Assasament

Late Fees

IMaster Assessments

Monthly Assasament

Managemant Cempany Callection Cost

Inient to Lien Latier

Mailing Costs

§82.00
$8.00
1$70.00
§10.00
$82.00
$8.00
{370.00}
$10.00
$62.00
8800
{$70.00)
$62.00
§8.00
{$70.00)
$10.00
$82.00
$a.00
(570.00)
H10.00
$52.00
$a.00
(870.00)
$10.00
§62.00
$8.00
($70.00)
$82.00
$8.00
$10.00
($70.00)
$10.00
$62.00
£58.00
($70.00)
$10.00
$82.00
$8.00
$10.00
$62.00
$8.00
$10,00
$62.00
$8.00
$150.00
$126.00
36497

$1,562.00
$1,560.00
$9,490.00
$1,500.00
$1,662,00
$1,570.00
$4.500.00
$1.510.00
51,572.00
31,580.00
$1,510.00
$1,572.00
$1,580.00
$1,510.00
51,520.00
$1,582.00
$1,500.00
51520400
$1,530.00
$1,582.00
54,B00.00
§1,530.00
$4,640.00
§1,602.00
§1,610.00
$1,540.00
$1,602.00
$1,610.00
$1,620.00
$1.550.00
$1,580,00
£1,822.00
$1.650.00
$1,560.00
£1,570.00
$1.632.00
§1,640.00
$1,650.00
$1,712.00
$1,720.00
$1,730.00
$1,792.00
$1,800.00
$1,550.00
$2,075.00

45464

48016

45393

87141

47135

47588

47508

Qo004

AR4BO

haster As:
Maonthly A1
Loekbox P
Late Fees
Maslet A
Monihly At
Lockbox P
Late Faes
Mastar As
Monthly A:
Lockbox F
Master As
Monthly At
Lockbox P
Late Fees
Master As
Manthly A
Lockbox P
Late Fees
Master s
Monthly A
Lockbox P
Late Faes
Master As
Monthly A1
Lackbox P
Master As:
Monthly At
Late Fees
Lockbox P
Lale Foes
Master As:
Manthly A
Lockbox P
Late Feas
Master As:
Monthly At
Late Fees
Master Ag:
Monthly _A:
tale Faes
Master As:
Menthly As

Managome
Mallpafiom

5208395 ARRINGTONOOOSE1

© RED ROCK FINANCIAL SERVICES 4775 W. Teco Avenus, Sulle 140, Las Vegas, MY 89118 Phane:7D2) B32-6887 Fer:(702) 344
Sarvices |s a debt callactor and is altempling to oollect p daht. Any Information abteined wilt be us

-7732 Red Rack Financial
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yaz2mz
7raiie02
aii2me
Bif2012

8/20/2012
8/20/2012
8126i2012
greeia02
n/2ed2012
82042012
8202
an/2012

gMzmn2

0/282012
9/80/2012
10172012
101/2012
10/25/2012
1302
10/3172012
11/4/2012
11/1/2012
11672012
11/6/2012
11/6/2012
11/6/2012
111/2012
116720112
11/6/2012
11/28/2012
117802012
121172012
12112012
121212012
122772012
12/30/2012
1243172012
11172013
1112013
1172013
11112013
11172013
1i21/2013
112612013
20112013

© RED ROCK EINANG AL SERVILES 4775 W. Teco Avenue, Sulls 140,

Mailing Costs
Lala Fees
IMaster Assessmenis

Monthly Assessment

Assoriation Interest

Mailing Cosis

Lien for Dalinquant Assessment
Mafling Cosis

Lien Recording Costs

qun Releass

La.ta Fass

Master Assessmants

Monlhly Assessmont

Association Interest
Lata Feas

Master Assetssments
Manthly Assessmant
Intant o NGD
Asgociation Interaet
Lala Feas

tdasler Assessmonts
Monthly Assgsament
Trustee Sale Guaraniee
NOD Releasea

NQD Recwrding Cosls
MOD Release Recording Costs
NOD Mailing Costs
Natica of Default
NQD Mailing Charges Adjusimeant
Assoclaiion |ntersst
Lale Foes

IMaster Assassments
fdonlhly Assessmant
Payoff Demand
Payoff Demand
Association (ntarest
Late Foes

IMaster Assassmants
Monthly Assesament
Master AsSESSMCNEs
Kionthiy Asasasment
Master Ayseesments
In{ent to NOS
Assoctation Interest

Master Assassments

$2.97
$10.00
F52.00
$8.00
F1.81
§8.97
$275.00
§8.97
$34.00
§30,00
$10.00
$62.00
$8.00

52,07
$10.00
$82.00

$8.00
$90.00

$2.38
§40.00
$62.00
$4.00
$280.00
$30.00
$17.00
$17.00
$89.70
$400.00
($28.91}
$2.89
$10.00
$62.00
$8.00
$150.60
$150.00
$3.00
£10.00
$82.00

32,00

1$62.00)
($8.00)
$7200
$80.00
$2.31
$7200

Sarvloea |2 a dabt collantn? and ts atternpting to coflest & Gebl, Ay Infomiation oblalned will be us

$2,002.94
$2,102.94
$2,184.94
$2,172.94

$2,224.75
$2,203.72
$2,508.72
$2,517.69
$2,551.69
$2,581.69
$2.501.89
$26853.69
£2,661.89

$2,713.78
$2,72376¢
§2.7B5.76
$2,79378
§2.882.76
$2.884.14
$2,806,14
$2,958.14
B2,08a8.14
$3,256.14
$3,288.14
$3,303.14
$3,320.14
$3,400.84
$3,809.84
$3,782.93
$3,785.62
$3,705 62
$3.857.62
$3,865.62
$4,01562
$4,165.62
$4,168.82
$4,178.62
$4,240.82
$4,248,62
$4,188.62
$4,178.52
$4.250.62
$4.34082
£4,343.93
$4,415.98

C

Late Feas
Kasier As

Monthly A

Lato Feas
IMastar Ag:

Wonthiy A

Late Fees
Master As:
Maonthly Al

Late Faes
Mastar As:

Manthly A

Late Fees
Master As
Manthly A«
Neble Thie
Miles Lege

Lata Fass
Master A%
Wonthly A
Maszter As:
Adj01/13

Looouarna

Master As

aster As

ARRINGTONQ00562

Las Vepua, WY 89118 Phone:{702} 532-6667 Fax: (702} 341-7733 Red Rock Financial

JA000139



211/2013
11203
322013
31442013
12013
4/1/2013

Payoff Demand

Mastar Assasgmants

Lale Faan

Intant to Gonduct Fereclosure
Late Fees

Master Asgonsmiants

@ RED ROCK FINANCIAL SERVICES 4776 W. Teco Avenua, Sulle 140, Lee Voges, NV 881

$50.00
§72.00
$10.00
£25.00
$10.00
$72.00

Sarvices It & deh! eollector and |s altsmpting to collect B dabl. Any information pbtalned wil ba ue

F4,465.03 Noble THie

£4,637.83 Mastar As

$4,547.92 L.Bte Fees

34,572.93

§4.582,03 Late Faes

5465493 Master As:
CARRINGTONOOOEG3

18 Phone ¥02) B32-6a87 Fexz{702) 417733 Rad Rack Finanelal
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TGAGE

FESSIMENts
seEEMAants
SEsET ANt
SEEETIeNS
gessments
gegsmants
segsmanls
33ea5ment
sgassmant
syagsment
ssonsmant
seosRment
ssessmanl
ESOsEment
EEEEEUIE
BERSMBNE
sgessment
‘ayment

‘aymant

$assments
ss0ssmant
aymant
‘ayment
ayment
'ayment
gassmenls
ssassmanl

‘gymont
CARRINGTONOO0O564

©RED HOCK FINANGIAL SERVICES 4775 W. Taco Avenus, Suiio 140, Las Vegas, NV 80115 Fhone:{70:2) 932-8887 Fax.(702) 341-7733 Rad Rack Flhancial
Services s  dabt oollortor and is allempting to cokec! & debl. Any Informatlon ebtalngd witt be us

JA000141



segsments
ssaggment
seBsMmants

seassment

EAREMENtR
sgessMonl
‘ayment
‘Ayrient
sessments

ssessment

SESEMENts
sGa59ment
‘gyment
‘ayment .
BaBsTants
sgassmeant
SE8SMOonIs
3zessment
‘ayment
sgssments
seessment

\ayrient

SeEEmenta
sgEsaMmant
SEsEmants

EEEBEMant

SEeESNeNts
sBAXAMEnt

‘ayment

sassmants
ssassment

'ayrnant

sessmants
seassmant
‘ayment
640
sassmants

sagssmant

sessmants CARR|NGTON000565

@ RED ROCK FINANCIAL SERVICES 4775 W. Taco Avenus, Sulte 140, Loa Vegas, Ny 58118 Phone {702} 932-5847 Fac(702) 3417723 Red Rock Finaneial
Sarvoas Is a debl calleclor and is allempling 1o collact a debt. Any infarmatlon obtalned wil be us -
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ssEsEMEnt
‘ayment
seqsmants

sEEEEMenl

sessments
ssessment
‘aymenl
‘aymant
sessments
seesamont
'ayment
sEssments

ssesament

‘aymanl

sessments

gaEsEMent

sessmeants

zsesement

‘gyment

sessmenis

szessmen|

‘aymant

SaEEMants
ssusEment

aymant

BeSSMents

ssessment
ayment

‘ayment
sessments

ssasament

sessmMents
srassment

‘Hymeani

CARRINGTONQQ0568

& KET RUCK FINANCIAL SERVICES 4776 W, Taco Avenue, Suite 140, Las Veges, Ny 85118 Prone:702) U32-B857 Faw:(702) 341-7733 Rad Rock Finanzial
Swrvices is 8 debl coltegler and fs atlsmpting tocoltact & dabt, Any Informalien ebtained wil be us
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sagsments
seesament

ayment

asgssmeants
ssasSEMANt

'ayment

seasmants
sspasment
‘ayment

9aa5ments
sReastment

‘ayment

sasEMEents
sEasament

‘ayment

sOSSMents
agesamant

‘ayment

ge=aments
sEassment
‘ayment

SEEEMENS

3sa9smenlt

'aymont

sessments
ssagRment

‘ayment

sessmenits

asesemant

gesaments

5IESAMEnt

spasmants
ssasemeant

ant Company
P

CARRINGTONQ00567

© RED ROGK EINANCIAL SERVICES 4775 W. Teco Avenue, Sulle 140, Las Vagaa, MY 80118 Phane:(702) B32-6687 Fawt{y02) 349-7733 Red Rochk Financial
Sarvices is 4 tebt collecior and |s altempting 1o callect 3 debl. Any infermation oblained will ba ve
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SERSMEnts

gapsement

sessmaents

ssessmunt

sgssmenis

sSEEEMANT

sessments

sgEssment

BEESMENts
ssagsment
¥

Al

[OESMEents
s3a83mant
seE3MENts
Manthly

ik
BERSMENS

sessments CARRINGTONODOS68

& RED ROCK FINANCIAL SERVICES 4775 W, Taco Avenue, Suite 140, Lag Vepas, NV 881 18 Phone:{702] 932-6687 Fax:(702) 341-7733 Red Rock Financial
Sarvices ls a dabt oollector and is etlempling Lo collecl 8 debt. Any nformatian ohtained will be us
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H

sassmants

sassments

CARRINGTONQOQQ569

% RED RUCK FINARKGIAL SERVICES 4775 W. Tece Avenue. Sulle 140, Las Vagas, MV 89118 Phone:{702) 942-6887 Fax:(702) 341-7723 Rad Rock Financial
Sorvices b a debl colleelor and | attempling to coliect a dadl, Ay information obtained wil be us
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032013 B15:58 AM

Bullding: 0001

SOTE - Main & Autumn Hile
530 Trade Cenler Ov #100

Las Vogas, NV 68118

Joyce Plarce

1465 03

6175 Movelty St 0850 W 73rd St# 2104

Las Vegas, NV 99145 Scottadals, AZ 85258

Cumrent Credit Hislory Codet AC Effective Date: 0T16/2012

Beg Bal Q0.0
Charga  02/11/2008 MA D208 Monthly Asgeasmen 088 08,00
Charge  02/11/2008 MA 01/08 Monthly Aggasemen 08.00 16.00
Chargs  02f1%/2008 MA 12/08 Wanthly Assessmen 08.0% 24.00
Chaege  02/11/2009 [EES 11708 Maonthly Assessmen 08,00 32.00
Charge  02M11/200% A 10408 Monthly Assesamen (6,00 4000
Chergs 0211172008 M& 0908 Monthly Assessmsn 18.00 43.00
Charge 021472008 MA (/08 Manthly Aseassiian 08,80 £8.00
Charge  02H42004 MA trsfr dal from prier a5.00 121.00
Chacge 0211172009 MAST 0208 Master Assassment §2.00 183.00Q
Charga  G2H 12008 MAST /08 Masglar Aesessment 62,00 245.00
Charge 02112008 MAST 1208 Mastar Assessment 57.00 A02.00
Charge  0211/2009 MAST 1108 Master Ageassmant 57.00 355.00
Charge  02/11/2003 MAST  10/08 Master Assesament §¥.00 418.00
Charge  02/41/2008 WMAST DGI0B Maslar Asgessmenl 87.00 473.00
Charge 027112003  MAST 08/08 Mester Assacsment 57.00 53000
Charge 030172009 Mid Monthly Asssgsment og.Ro 538.00
Charge  03/01/2008 MAST Master Aszassments 6200 §00.00
Pay 3HBA2008 Lotkbax Paymst 00430 -130.00 470.00
Fay O3ME/2008 Leckbex Paymeni 00491 -20.00 390.00
Cherge 0273072008 LF Lata Fess 10,00 400.60
Charge 0440172003 TdA Monthly Aasessmant 08.00 408.00
Charge 04/01/2009 MAST Master Assessments 62,00 4710.00
Pay 04)03/2008 Lockbox Paymant 00453 -0.00 403,00
Fay Dat812005 Locibon Feyment (0464 200,00 200.00
Pay 04212002 Lockbox Faymant 00467 «200.00 00,00
Pay 04)303/2009 Lockbox Payment 00469 -70.00 -70.00
Charge  0SM1/2000 MA  Maonlhly Asgessmant oeQn -62.00
Charge  09/07/2009 MAST hiaster Assessments 62,00 000
Pay Q62862000 Lockbox Payment 00434 -70.00 -10,00
Charge  DB/01/2009 MA Monlidy Assesament ne.on -62.00
Charge  0B/O1/2002 MANST  Master Assesamants 52,00 00,00
Charge  OT/¢1/2009 A Morikhdy Agsassmant o800 o800
Charge  G7/01/2009 MAST  Master Asgessmants 2,00 70.00
Chergs 0773072008 LF Late Feas 10.00 80.00
Charge 06042008 hA Maonlhly Asseesmant 08,00 88.00
Charge  08/11/2009 MAST Masior Asaasements 62.00 160,00
Pay OB/OS2009 Lockheo Paymant 045 -70.00 80.04
Pay 082142009 Lockbox Payment 00424 -80.00 00.00
Cherge 0900172009 MA Monthly Assessment 08.00 08.00
Cherge  08/01/2009 MAST Masler Assassmennts 62.00 70.00
Charge  (8/30/2008 LF Lute Faos ) 10.00 B0.00
Charge 10012005 A tanthly Asgessmment 0200 88.00
Chemge $0/1/2002 MAST Master Agsesaments 62.00 150,00
Pey 101 5/2009 Lockbox Paymant Bo590 -80.00 T0.00
CARRINGTONOOM 215
Pane: 1
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03/12/2013 9:15.56 AM

Building: 2984

SOTE - Maln & Autumn Hilla
630 Trade Center Dr#100

Las Weges, Nv 89118

1465 03 Juyoe Plarca

6175 Movalty St BASO N TIrd St# 2104

Las Vagas, NV 89148 Spoltsdale, AZ B5258

Currant Credit Hisiory Godet AC Efiective Date: 07/16/2012
Pay 10/2D/2008 Lockbox Prymsnt Qo551 -80.00 -10.00
Chamge  +1/01/2008 1A Monthly Asgassment 0840 -02.00
Charga  11/01/2009 MAST Master Asgosemants 62.00 &0.00
Charge  12/04/2000 M Monthly Assesament 08.0a 8.0
Charga  12/01/2008 MAST Master Asssasmenis 62.00 130.00
Pay 12109/2008 Laockbox Payment 0084 -80.00 G0.00
Charge 010142010 MA  Monihy Assessment 06.00 58,00
Charga 01042010 MAST Master Assessments £2.00 420,00
Py 1192010 Lorkbox Payment oog1s -50.00 .00
Charge  04/30/2010 LF Late Feos 10.00 80.00
Charge  Q2/012M0 M Monithly Assessmeant 08.00 B88.04
Charga Q2012010 MAST Master Aszessmants 82.00 4150.00
Charge Q30172010 WA Monthly Assessment 08.0¢ 168.00
Chamgs 03012010 WMAST Mastar Aseassmaris 62.00 220.00
Charya  03{02/2010 LF l.ae Foes 1000 230.00
Charge 03302010 LF Late Fees 10.00 240.00
Charge  04/4172010 MA Manthly Assessmisht 08.00 248,00
Charga 047012010 MAST Masler Assessthants G2.00 310.00
Pay 040212010 Lackox Payment 3173 -70.00 240.00
Gharge  04/30/2010 LF Lata Fees 10.00 280,00
Charge 080172010 [LEY Manihly Assassmant ga.on 25800
Charge  050N/2010 MAST Magler Assessmunty 6200 320,00
Pay Q0502010 Lockbox Paymeant 40273 -701.00 26000
Charge  05A1U2010 LF Late Feea 10,00 260,00
Charge  06/01/2010 I Manlthly Assessmen| 05.00 26E.00
Charge  OB/D4/2010  MAST Masler Assessmsnts 62,00 33000
Pay 061412010 Lockoox Payment 0636 -10.00 280,00
Pay 06/3072010 RRF3 PIF 610 063010 -330.00 -706.00
Chargs  0701/2010 A Muenthly Assasament a8.00 -62.00
Charge 07012010 MAST  Master Assasymenls 62.00 00.00
Charge  0R/01/2010 WA Monthly Assasament 08.00 GR.00
Charmge  OBIN72010 MAST Master Assasaments 8200 7000
Py QBMBI21G Locktox Payment 41364 -T0.08 20.00
Charga 0012010 A Manthly Assessmeanl 08,00 08.00
Charge 030172010 MAST Master Assessmenls 62.00 000
Charge  0M30/2010 LF Late Fees 10,00 §0.00
Charge 1012010 MA Monthly Azaeasment 08.00 86.00
Charge 1001210 WMAST  Master Asaessments 62.00 150,00
Pay 1011812010 Lockbox Paymeni 42106 000 8OO0
Fay 1018/2010 Lockhox Prytnent 2107 -FLOD 10.00
Charge  11/01/2010 WA Manlhly Assessmanl 0800 18.00
Charga 1110142010 MAST Maester Assassments £2.00 a0.a0
Charge 110312010 FINE  10/26/2040 replave dead 50X 130.00
Pay 1116/2010 Lockbinx Payment 42487 -70.00 B0.00
Charge 1143062010 FINE  rake leaves tree debris 50.00 110.00

CARRINGTONOQ1216
Pane: 2
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D3/12/2013 8:15:86 AM

Building: 0001  SOTE - Main & Aulumn Hilis
§30 Trads Canter De #100

Les Vagas, NV B#119

1465 03 Joyce Plarca
8175 Novally 5t
Las Vagag, NV 89148
Current Credit History Code:

Charge
Chargs
Charge
Pay

Charge
Charga
Charga
Charge

" Charga

Chaga
Cherga
Charga
Charge
Charge
Charge
Cherge
Charga
Charge
Charga
Pay

Charge
Gharge
Chamga
Charga
Charge
Charge
Charge
Pay

Charge
Charga
Charge
Chargs
Charge
Charge
Pay

Charge
Charge
Charge
Charge
Charge
Charga
Chamge
Charga
Pay

Charge

AC

T2101/2010
1210112010
1210872010
1214342010
12/15/2010
12/22/2010
12/29/2010
Q2011
it 2011
10512011
012z
012011
01126/2011
01302011
gzau201
02ie142011
02/02/2011
022011
2162011
0201772011
Ox24/2011
0302011
Q3201
a3masean
oxozr201
03{0872011
C3ME2011
037162011
032312011
0420/2011
03/30:2011
14/01/2041
0410172011
0440742011
D4/ 4/20%1
04nazm
o4iz0r2011
0442772011
0443072011
a25101/2011
Q502014
DE/G4f2011
B5/11/2011
05MH20H
0518201t

MAST
FINE

FINE
FINE
FINE
MA

FINE
FINE
FINE
FINE
LF
MA
MAST
FINE
FINE
FINE

FINE
WA
MAST
FIME
LF
FINE
FINE

FINE
FINE
LF

MA
MAST
FINE

FINE
FINE
FINE
LF

MAST
FINE
FINE

FIME

BREO N 73rd St# 2104
Scottadsle, A2 SH258

Effective Date: 07162012

Munthly Adsesameant
Master Agsessmenis
dead shrubs 12-8-10
Lokt Payment
daad shrubs 121510
dead shrubs 12-22410
daed shruita 12-30-10
Manthly Assassment
Mastar Assessmants
dead shurbs 1-5-11
dead shrubs 1-12-11
dapd shrubs 1-19-11

. dead shrubs 1.28,11

Lala Fees

Manthly Assessmant
Masler Assessmonls
coad shrubs 2-2-19
dead shrubs 2-8-11
dead shrubs 02.16,11
Lockbax Payment
dead ahrubs 02.23.11
Monthly Assassmenl
Master Assyssments
dead shrubs

Lals Fees

dead shrubs

dead shrubs
Lorkbox Payment
degd shnibs

deed shnibs

Lete Fess

WMonthly Assessment
Masier Asspssmanis
/672011 daad shrubs
Lockbox Paymant
dand shrubs

daad shrubs

dead shrube

Lale Feas

hMonthhy Asssssment
Master Assegsinents
dead shrubs

daad shrubs
Lackbox Paymant
dead shrubs

08,00 11800
B2.00 180.00

50.00 230.00

42698 -70.00 18000
50.00 240,00

£0.00 260.00

50.00 310.00

08.00 31800

62.00 8000

£0.00 430,00

£0.00 480.00

50.00 530.00

50.00 580.00

10.00 690.00

08.00 598.00

62,00 660.00

50.00 710.00

50.00 760.00

50,00 £10.00

43207 70,00 740.00
50.00 790.00

08 06 798.00

6200 260.00

50.00 910.00

10.00 820.00

50,00 970.00

5000 1,020,080

43608 -70.00 950,00
50.00 1,000.90

50.00 1,050.00

1000 1,060.00

06.00 1,068.00

62,00 1,130,00

50.00 1,760.00

44079 -70.00 1,110.00
50.00 1,160.00

60.00 1,210.00

50.00 1,260.00

1000 1,270,00

08.00 1,.278.00

62.00 1,340.00

60,00 1,390.00

56.00 1,440.00

4428 -70.00 1,370.00
£0.00 1,420.00

CARRINGTONDOO1217

Page: 3
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01212013 ¢:15:65 AM

Building: 0001  SQTE - Main & Autumn Hills
Ba0 Trada Cantar Or #100

| as Vegas, NV BA113

1465 03 Joyce Pierce

5175 Movelty St 4350 N 73rd St #2104

Lag Vagas, NV 85148 Scottadale, A2 65268

Current Croadit History Code: AC Effaclive Date: 07/16/2012
Charge  05/25/2011 FINE  dmad sheubs 50,00 1,470.00
Pay QBf2812011 Lackbox Payment 44841 -70.00 1,400.00
Charge  D6/01/2011 MA  Monthly Agsessment 08,00 1,408.00
Charge  DB/QH{2011 MAST Mastor Asspsaments 62.00 147300
Charga  D6/30F2011 LF Lala Faes 10.00 1,480,00
Chargs  OTA04/2014 MA Monthly Assessment 08.00 1,486.00
Charge  OMO1/20U MAST Mastsr Azcessments 62,00 1,550.00
Fay D080 Lockbox Payment A5042 -10.00 1,480.00
Chargs  07fan/2011 LF Lats Fees 10,00 1,480.00
Chamge  OB/01/2001 A Monthly Assessment 0804 1,498.00
Charge  0B/012011 MAST Master Asogssmants az2.00 1,580.00
Pay 080312011 Lockbox Paymant 45484 PrivRtlil 1,480.00
Charge  0B30/2011 LF Lata Feas 10,00 1,500.80
Charge 034112011 A Maonthly Assessmant Q800 1,508.00
Charge 080112011 MAST Masler Assessments 62,00 1,570.00
Pay 0911242041  Lockbox Paymant 46018 -70.00 1,500.00
Charge 0B/a020 T LF Late Feae 10.00 1,510.00
Charge 100112011 A Monthly Aesassmant 02,00 1,518.00
Charge 10012011 WMAST Master Asspsaments g2.00 1,580.00
Pay 101312011 Lockbox Paymeant 46393 -0 1,510.00
Cherge 1140172011 WA Waonihly Aagesament (8,00 1,518.00
Charge 1102011 MAST Master Asseasments 62.00 1,580.00
Pay 11182011 l.oekbox Payment 67141 -¥0.00 1,510.00
Charge 112072011 LF Lyla Fags - 10,00 1,520.00
Chargs  t2e201 WM&y Marilhly Aszessment 18.00 1,528.00
Charge 120012011 MAST  Moslar Assessmerts 62.00 1,590.00
Fay 121162011 Lockbax Payment 47135 -70.00 1,520.00
Charga  12/30/2011 LF Late Foas 10,00 1,530.00
Cheege  01/0172012 MA tdanifiy Assesamant 08,00 1,538.00
Charga 010172012 MAST Master Aseesaments 82,00 1,600.00
Pay 2002012 Lockbox Payment 47568 7080 1,530.00
Chasge  0U302012 LF Lela Faas 10.00 1,540.40
Charge 02012012 Mt Manthly Assessmant 08.09 1,648.00
Charge 020112012 MAST Master Asspssments 6200 1,610.00
Pay a21712012 Lockbox Paymern 47508 -70.00 154000
Charge 0310472012 MA Monthly Assassment 0800 1,548.00.
Chargy garo1ra012 MAST Waster Asgeagmeris 62,00 1,610.00
Cherge  03/022042 LF Late Feas 10.00 1,62000
Pay panafaoi2 Locknox Payment 40004 -70.00 4.660.00
Charge  (3/3042012 LF Late Fees 10.00 1,560,00
Charge  04/04/2012 mA  Monthly Asseserment 08.00 1,568.00
Charge  G4/01/2M12 MAST Master Asaessments E2.00 1,830.00
Pay O4iD4f2012 Logkbox Payment 48480 -T3.00 1,560.00
Charge 0473002012 LF Late Feas 1000 4,570.00
Charge 0510112012 A Manilidy Assessmant £8.00 1,578.00

CARRINGTONQ01218
Pans 4
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02122013 9:15:56 AM

Bullding: 0001  SCTE - Main & Automn Hills
630 Trade Ganter Dr #100

Las Vagas, NV 69119

1485 03 Joyce Plarce

G175 Movalty St G850 N 73rd St 2104

Las Vogas, NV 88148 Scottadale, AZ 85258

Current Gredit History Code: AC Effective Date: 07/16/2012
Charge 06/01/2012 MAST Master Assesamania §2.00 4.640.00
Charge  08/31f2012 LF Late Faas 10.00 1,660.00
Charge  0&/01/2012 MA Monihly Assassment 0R.00 1,656,00
Charge  06/01/2012  MAST Master Assassmenta ) 62.00 1,720.00
Charga 0813072012 LF Lale Faas 10.00 1,730.00
Cherge  07/0172012 WA Manthiy Assessmant 08.00 1,736.00
Charge ov012012 MAST Gaster Assessmionts 62.00 1,800.00
Change 0713172012 LF Lala Fege 10.00 1,610.00
Charge  NBI01/2042 MA  Waonthly Assessment 08.00 1,818.00
Charge  0B/01/2012 MAST Masler Assessmenta 2,00 1,880.00
Charge  08I0B/2012  FINE  Replace Dead Plant 5000 1,530.00
Ghetga  DB/31/2012 L.F Late Faes 10.00 1,840.00
Charge  OH01/2012 WA bonthly Aszessment 08.00 1,248.00
Gharge 02012 MAST  Master Assagsments £2.00 2,010.00
Charga 09/10{2012 FINE  Repiaca Dead Plant 50.00 2,060.00
Charga 093072012 LF Lete Fess 10.00 2,070.00
Charge  vQ2012 MA Manlhly Assesemant 0B.00 20/8.00
Charge  10704/2012 MAST Masier Assessments 62.00 2,140.00
Charge 1043172042 LF Late Fues 10.00 215006
Charge 310102042 MA KMonlhly Aseassment 08.00 2,1568.00
Charga  11/07/2012 MAST Mapler Assessmenis 52.00 2.220.00
Chamge 1443052012 LF Late Fees 10,00 2.230.00
Charge 424043042 A Monlhly Ascessment 08.00 2,235.00
Charge  12i01/2012 MAST Masler Assessmants £2.00 2,300.00
Charge 12/31/2012 LF Late Feas 10.00 2,310.00
Charge  OUOH2013  MA  Monlhly Assessment 06.00 2,318.00
Charge  01/0H2013 MAST Master Assessmanls €2.00 2,350.00
Charge 01042013 MAST Mastar Assessments 72,00 2.452.00
Cradit 04213 MA &dj 01/13 Marthly Asges -0B.06 2,444.00
Credlt 01/01/2013 MAST Mastar Assessments G200 2,382.00
Charge 024012013 AST  Master Assessmants 72.00 246400
Chamge  03/01/2013 MAST Mastar Assessmants 72.00 2,526.00
Charga 034022013 LF Lote Feas 10.00 2,536.00

Res Balance 2.536.00
CARRINGTONOO1219
Page: &
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Exhibit 5
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04/30/2013 2:57.45 PM

Buliding: 0001 SOTE - Main & Autumn Hills
630 Trade Cenler Dr #4100

Las Vagas, NV 88119

ot . -2
1465 03 Joyee Pisrce

5175 Novelty St ga5a M 7am 5182104
Loz Vegas, NV 25142 Scottadale, AZ 25258
Current Gradit History Goder . A Effgctive Date: 077162012
Bag Bal 2680.00
Gharge  01/01/2013 MA Manthly Assessmant 03,00 868,00
Charge  01/01/2013 MAST Master Assassmants 82.00 830,00
Charge 010172013 MAST Master Assassmenis 7200 1,002.00
Gradi 01/01/2013 MA Adj 01/13 Manthly Asses -08.00 594.00
Cradil 01/01/2013 MAST Master Assessments -62.00 932.00
Charge  0201/2013 MAST Master Assqssments 7200 1,004.00
Charge 0340172013 MAST  Master Assessmants TR0 1,476.00
Charge aMo22013 LF Lats Feas 10.00 1,086.00
Chargs  O3FWEDIS LF Lale Fees 10,00 1,096.00
Charge  04/01/2013 MAST IAaster Azsessments : 7200 1,188.00
Res Balance 1,1588.00
CARBINGTONOOB39———
Page: 1
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Rad Rock Financia: Services

November 19, 2012 ViA CERTIFIED AND FIRST CLASS MAIL

Joyce Pietce
9850 N 73rd St # 2104
Scottsdale, AZ 85258

Re: 6175 Novelty St Las Vegas, NV 89148
Southern Terrace Homeowners Association / RB05962

Tear Jovee Pierce:

Red Rock Financial Services is a debt collector qnd is atempting to collect a debt. Any information
obiained will be used for that purpose.

Red Rock Financial Services comespondence to you stased that failure to reinstate the above account would
result in the Netice of Default and Election to Sell being prepared and recorded on the above refercnced
property, Noted in the correspondence, additional fees and costs have been added to the uccount balance,
Enclosed, please find a copy of the Notice of Default and Election to Sell,

Please contact Red Rock Financial Services to obtain an “up to date™ account balance ot fo discuss
alterniative payment arrangements. Al Payments must be in the form of & cashicr’s check or money arder.
Please cnsure the account mumber i listed on any payments remitted to owr office. If we receive partil
payments, they will be credited to your account, however, we will coniinue with the coflection process on
the bulance owed rs described above.

Additional mformation tegarding this account can be obtained at www,rrfs.com, Please contact Red Rock
Fnarcial Services at 702-932-6887 with any questions.
Regards,

Red Rock Fmancial Services

Red Rock Financial Services # 7251 Amigo Sirect, Suite100 LasVegas, NV 89119

wewrw, Fris.com # Phone: 702-832-6887 Toll Free: 888-319-0460 Fax: 702.341,7733
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¥ ed Rock Financial Services

November 19, 2012 V1A CERTIFIED AND FIRST CLASS MAIL

BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP
FKA COUNTRYWIDE HOME LOANS SERVICING, LP

451 7TH ST. SW #R-133

WASHINGTON, DC 20410

Re: 6175 Novelty St Las Vegas, NV 89143
Southern Terrace Homeowners Association / R805962

Deur BANK OF AMERICA, N.A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP: )

Red Rock Financial Services is a debt colleetor and is attempting 1o collect a debt. Any information
obtained will be used for that purpose.

Red Rock Financial Services correspondence to you stated that faiture to reinstate the above account would
result in the Netice of Default and Election to Sell being prepared and recorded on the above referenced
property. Noted in the correspondence, additional fees and costs have boen sdded to the account balance.
Exclosed, please find a copy of the Notice of Default and Election to Sell.

Please contact Red Rock Financial Services to obtain 2n “up to date” accommt baknce or to discuss
aliernative payment arrangements, All Payments must be in the form of a cashier’s check or moncy ordor.
Please ensurc the sccount number is listed on any payments remitted to our office, 1f we receive partial
payments, they will be credited to your account, however, we will continue with the collection process on
the balance owed as described gbove. '

Addiional information regarding this accoumt can be obtamed at www.rfs.com. Please contact Red Rock
Financial Services at 702-932-6887 with any questions.
Regards,

Red Rock Financial Services

Red Rock Financial Services ¥ 7251 Amlgo Straet, Sulte 100 Las Vegas, N 89113
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Red Rock Financial Services
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Red Rock Financlal Services

November 19, 2012 VIA CERTIFIED AND FIRST CLASS MAIL

BANK OF AMERICA, N.A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP
FKA COUNTRYWIDE HOME 1.OANS SERVICING, LP

C/O CORELOGIC ATTN: RELEASE DPET.

450 E. BOUNDARY ST.

CHAPIN, SC 26036

Re: 6175 Novelty St Las Vegas, NV 89148
Southern Tertace Homeowners Association / R805962

Dear BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP: -

Red Rock Financial Services is a debt collector and is attampting to collect a debt, Any information
obtained will be used for that purpase.

Red Rock Financial Services correspondence 10 you stated that failure to reinstate the above account would
result in the Netice of Default and Election to Sell being prepared and recorded on (e above referenced
propetty. Noted io the correspondence, additional fecs and costs have been added to the account balance.
Fanclosed, please find & copy of the Notice of Defautt and Flection to Sell.

Pleasc contact Red Rock Financial Services to obtain an “up o date” account balance ot to discuss
alternative payment arrangements, Al Payments must be in the form of a cashiet's check or money order.
Please chsure the account number i listed on any payments remitted to owr office. If we receive partial
payments, they will be eredited to your account, however, we will continue with the collection process on
the balance owed as described above.

Additiona] information regarding this account can be oblained at www.rrfs.com. Please contact Red Rock
Financial Services at 702-932-6887 with any questions,

Regards,

Red Rock Financial Services

Red Rock Financial Services #F 7251 Amigo Street, Suite 100 LasVegas, Ny 82119

. frfs.com % Phona: 702-932-6887 Toll Frae: 886-315-9460 Fan: 7023417733
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© Red Rock Financial Sesvices

November 18, 2012 | VIA CERTIFIED AND FIRST CLASS MATL

Joyce Pierce
6175 Novelty Smeet
Lag Vegas, NV 86148

Re: 6175 Novehy St Las Vegas, NV 89148
Southern. Terrace Homeowners Association / RRO5962

Dear Joyce Pierce:

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information
abtained will be used for that purpose.

Red Rock Fimancial Services correspondence 10 you stated that failure to reinstate the above account would
resutt in the Notice of Default and Klection ty Sell bomg prepared and recorded on the above referenced
property. Noted in the comespondence, additional fees and costs have been added to the account balance.
Enclosed, please find & copy of the Natice of Default and Election to Sell.

Please contact Red Rock Financial Services io obtain an “up fo date” account halance or to discuss
aliernative payment arrapgements. Al Payments must be i the form of a cashier’s check or money order.
Please ensure the account mumber is listed op any payments remitted 1o our office, If we receive partial
payments, fhiey will be credited to your account, however, we will continue with the collection process on
the halance owed as described above.

Additions] formation regarding this account cen be ubtained at wxw;:rrfs.corﬁ. Plzase contact Red Rock
Fnancial Services at 702-932-6887 with any questions,

Regards,

Red Rack inancial Services

Red Rock Financial Services B 7251 Amino Street, Suite 100 LasVegas, NV 85119

wnanw.refs.com B Phone: 702-932-6887 Tall Free: BAR-319-84560 Fax: 70 23417733
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Red Rock Financial Services
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" Red Rock Financial Services

November 19, 2012 VIA CERTIFIED AND FIRST CLASS MAIL

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.
1901 E VOORHEES STREET, SUITE C
DANVILLE, 1L 61334

Re: 6175 Novelty St Las Vegas, NV 89143
Southern Terrace Homeowners Association | RBO5962

Dear MORTGAGE LLECTRONIC REGISTRATION SYSTEMS, INC.:

Red Rock Fingncial Services is a debt collector and is aftempting fo collect a debt. Any information
obtained will be used for that prurpose.

Red Rock Financial Services correspondence to you stated that failure to reinstate the above account would
result i the Nofice of Defardt and Election to Sell boing preparcd and recorded on the above referenced
property. Noted in the gorrespondence, additional fees and costs have been added to the account balance.
Enclosed, ploase find a copy of the Netice of Defoult and Election to Sell,

Please contact Red Rock Financial Services to obfain an “up to date” account bafance or to discuss
ahernative payment arrangements. Al Payments must be i the form of a cashier’s check or money order.
Please ensure the account number is Fisted on any payments remitted to our office, If we receive partial
payments, they will be credited to your account, however, we will continue with fhe collection process on
the balance owed as described above,

Additiona} information regarding this account can be obiained at www.zrfs.com. Please contact Red Rock
Financial Services at 702-932-6887 with any questions.

Regards,

Red Rock Financial Services

Red Rock Financial Servicas B 7251 Anmigo Street, Suite 100 LasVepgas, NV BO118

wwwTa.com # Phone: 702-932-6387 Toll Fram ARS-219-B4G0 Fax: 7023417733
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Red Rock Finarcial Services

November 19, 2012 V1A CERTIFIED AND FIRST CLASS MAIL
MORTGAGE FLECTRONIC REGISTRATION SYSTEMS, NC., AS NOMINEE
P.0. BOX 2026

FLINT, MI 48501-2026

Re: 6175 Novelty St Las Vegas, NV 89148
Southern Terrace Homeowners Association ! R305962

Dear MORTGAGE ELECTRONIC REGISTRATION 8Y STEMS, INC., AS NOMINEE:

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information
obtained will be used for that purpose.,

Red Rock Financial Services correspondence to you stated that failure to reinstate the above aceount would
result in the Notice of Defauit and Election o Sell being prepared and recorded on the above referenced
property, Noted in the carrespondence, additional fecs and costs have been added to the account balance.
Encloscd, please find & copy of the Notice of Defaudt and Election to Sell.

Plase contact Red Rock Financial Scrvices to ohtain an “up to dete” account balance or to discrss
alternative payment arrangements.  All Payments must be in the form of a cashier’s check or money order.
Please ensure the accownt mumber is listed on any payments temitted to our office. If we receive partial
payments, they will be credited to your account, however, we will continue with the collection process on
the balancc owed as described above.

Additioria! information regarding this account can be obtained at www.rris.com. Please comact Red Rock
Pinancial Services at 702-932-6887 with any questions.

Regards,

Red Rock Financial Services

Rad Rack Fihanelal Servicas B 7251 Amigo Street, Suite 100 Lasvegas, NVBS119
wuwrwrrfscom # Phone: 702-932-6387 Tolt Free: 838-319-3460 Fax: 7023417733
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Y R Red Rock Financial Sanvices
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November 19, 2012 VIA CERTIFIED AND FIRST CLASS MAIL

- MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE
C/C TAYLOR, BEAN AND WIIITAKER MORTGAGE CORP.

1417 NORTH MAGNOLIA AVE.

QCALA, FL 34475

Re: €175 Novely St Lag Vegas, NV 89148
Southern Terrace Homeowners Association / REO5962

Dear MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE:

Red Rock Financial Services is a debt collector and is aitempting to collect a debt. Any information
obtained will be nsed for that prrpase.

Red Rock Fimancial Services correspondence to you stated that fajlure 10 remstate the above account would
result in the Netice of Default and Election to Sell being prepared and recorded on the above referenced
property. Noted in the corregpondence, additional fees and costs have been added to the account balance.
Enclosed, please find a copy of the Notice of Default and Election to Sell.

Please contact Red Rock TFinancial Services to gbtain an “up to date” accowmt balance or f0 discuss
alfernative payment arrangements. All Payrents must be i the form of a cashier’s check or money order.
Please ensure the account number is listed on any payments remitted to our office, 1f we receive partial
payments, they will be credited to your account, however, we will contimue with the collection process on
the balance owed a8 described above.

Additional inforntation regarding this account can be obtained at wwvertfs.com, Please contact Red Rock
Financial Services at 702-932-6887 with any questions. .

Regards,

Red Rock Financial Services

Redl Anck Fnancial Servies #7251 Amigo Street, Suite 100 LasVegas, Ny 85119
www.rrfs.com % Phone! 702-032-5387 Tol| Free: 888-319-9460 Fax: 7043417733
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Red Rock Financial Services

Nutnbers of Pages [ ’61

" December 27, 2012

Miles, Baver, Bergstrom & Winters, LLF
Attn; Diane Brown
Via Email; dbrown@mileslegal.com

Re: 6175 Novelty St, Las Vegas, NV 89148
Sputhern Terrace Homeowners Association / R805962

Red Rock Financial Services is a debt collector and is attempting to collect a debt. Any information
obtained will be used for that purpose.

In response to your request for payoff figures for the above reference account, the foltowing accounting
ledger is a breakdown for the payoff request.

The current balance is $4,248.62. This demand and its balance due will expire on 1/11/13. You MUST
request an update as this batance will only be vatid through the date above. Payment received after the
expiration date will not be accepted if the balance has changed. Failure to remit the balance by the
expiration date may result in the continuation of the collection process at an additional cost. Check(s}
should be made payable to Red Rock Pinancial Services and mailed to the address below.

Southern Terrace Homeowners Association and/or the management company’s set up fees, as well
as other fees and costs that are due at closing, if any, such as fature assessments, are not inchuded.
You must contact RMI Management directly at www.rmillc.com to request their demand
statement for thoso additional amounts prior to closing,

If you have any questions, please contact our office at 702-932-6887.

Regards,

Red Rock Financial Services
fied Rock Financia! Services .?EMW@WMWNMMLMW@&W%UB
www.rrfs.com W Phona: 702-932-6887 Toll Free: 392-315-9460 Fax: 7023417733
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Jason Cernak

From: Jason Cernak

Sent: Thursday, Decernber 27, 2012 434 PM

To: dbrown®@ mileslegal.com

Ce: Elizabeth Cernak

Subject: 4936 river glen dr

Attachments: 806882 _20121227162246,pdf; 29070_20121227162217.pdf, BOG211

20121227162157.pdf; 806726_20121227162133 pdf: 806766_20121227162107 pdf;
792978_20121227162037.pdf; 806768_20121227162010.pdf, 805962_
20121227161937.pdf

Good afterncon,
I've attached the payoff demands you requested for the above mentioned property.

Thank you,

Jason Cemak

Finance and Accounting

Red Rock Financial Services

0. 702.932.6887 | f. 702.341.7733 | www.RRFS.com

RS

RED AOCK FIHANCIAL SERVICER
A FirstSenvice Resldentia! Management Com pany

Click to follow RAFS!

Red Rack Financlal Services is a debt collector and |s attempting to collect a debt. Any information obtained will be used for that purpose.
CONFIDENTIALITY NOTICE: This e-mall message, Inciuding any attachments, may contain infarmation that is confidemial and for proprietary, If you
are not an Intended recipient, please be advised that any review, use, reproduction or distribution of this message i prohibitad. If you have recelved
this ressage in error, please nottfy the sender Immediately by retarn e-malf and delstefdestroy the message and any copies thereof,

CARRINGTONQQ1262

JA000172




Red Rock Financial Services Pagel
Account Detail '
Southern Terrace Homeowners As sociation
Information as of: Decernber 27, 2012

Red Rock Financial Services Account Number: R8(05962
Property Address: 6175 Novelty St, Las Vegas, NV 89148

BANK OF AMERICA, N.A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Fierce, Joyce

Detailed Summary

Date Description Amount Balance Check#
02/11/2009 Master Assessments $62.00 $62.00
02/11/2009 Master Assessments $62.00 $124.00
02/11/2009 Master Assessments $57.00 $181.00
02/11/2009 Master Assessments $57.00 $238.00
02/11/2009 Master Assessments 857.00 $295.00
02/11/2009 Master Assessments $57.00 $352.00
02/11/2009 Master Assessments $57.00 $409.00
02/11/2009 Assessment 58.00 $417.00
02/11/2009 Assessment $8.00 $425.00
02/11/2009 Assessment $8.00 $433,00
02/11/2009 Assessment $8.00 $441.00
02/11/2009 Assessment $8.00 $449.00
02/11/2009 Assessment $8.00 $457.00
02/11/2009 Assessment $8.00 $465.00
02/11/2009 Assessment $65.00 $530.00
(3/01/2009 Master Assessments 86200  $592.00
03/01/2009 Assessment $3.00 $600.00
03/18/2009 Association Mgmt Payment -$80.00 $520.00 00491
03/18/2009 Association Mgmt Paymenl -$130.00 $390.00 00450
03/30/2009 Late Fee $10,00 $400,00
04/01,/2009 Master Assessments $62.00 $462.00
04/01/2009 Assessment $8.00 $470.00
04/03/2009 Association Mgmt Payment -$70.00 $400,00 00453

7251 Amiga Street, Suite 100, Las Vegas, N 89119 Phone: (702) 932.8887 Fax: {702) 3417733
Red Rook Financial Services is 8 dabl collacior and s attempting to collact a debt, Any information abtained will ba used for that purpese.
Prl

cArRBINGT8Nb01262

JA000173



Red Rock Financial Services Page 2
Account Detail
Southern Terrace Homeowners Association
Information as of: December 27, 2012

Red Rock Financial Services Account Number: R805962
Property Address: 6175 Novelty St, Las Vegas, NV B91438

BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, / MORTGAGE
EI.ECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Pierce, Joyce

Duotailed Summary

Date Description Armount -Balance Check#
04/15/2009 Association Mgmt Payment -$200.00 $200.,00 00464
04/21/2009 Association Mgmt Payment -$200.00 $0.00 00467
04/30/2009 Association Mgmt Payment -$70.00 -$70.00 00465
05/01/2009 Master Assessments $62.00 -$8.,00
05/01/2009 Assessment $8.00 $0.00
05/28/2009 Association Mgmt Payment -570.00 -$70.00 00434
06/U1/2009 Master Assessments $62.00 -$8.00
06/01/2009 Assessment $8.00 $0.00
07/01/2009 Master Assessments $62.00 $62.00
07/01/2009 Assessment $8.00 - $70.00
07/30/2009 Late Fee $10.00 $80.00
08/01/2009 Master Assessments $62.00 $142.00
08/01/2009 Assessment $8.00 $150.00
D8/03,/2009 Association Mgmt Payment -$70.00 $80.00 00413
08/21/2009 Association Mgmt Payment -580.00 $0.00 00424
09/01 /2009 Master Assessments $62.00 $62.00
09/01/2009 Assessment $8.00 $70.00
09/30,/2009 Late Fee $10.00 $80.00
10/01/2009 Master Assessments $62.00 $142.00
10/01/2009 Assessment $8.00 $150.00
10/15/2009 Association Mgmt Payment -580.00 $70.00 00590
10/29/2009 Association Mgmt Payment -$80.00 -$10.00 00551
11/01/2009 Master Assessments $62.00 $52.00

7251 Amibgo Sireel, Sulte 100, Lae Vagas, NY 88110 Phone; (702) 9326887 Fax: (PO} 341-7733
Red Rock Finangisl Services is a debt collsctor and is attempting fo collect m debt. Any informalion obtetned will be ueed for that pumcse,
Printed: 1272712

CARRINGTQNOO1264

JA000174




Red Rock Financial Services
Account Detail

Page3

Southern Terrace Homeowners Association
Information as of: December 27, 2012

Red Rock Financial Services Account Number: RB05962
Property Address: 6175 Novelty St, Las Vegas, NV 89143

BANK OF AMERICA, N.A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.,, / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.,, AS NOMINEE, / Dierce, Joyce

Detailed Summary
Date Descripton

11/01/2009 Assessment

12/01/2009 Master Assessments

12/01 /2009 Assessment

12/09/2009 Association Mgmt Payment
01/01/2010 Master Assessments
01/01/2010 Assessment

01/19/2010 Assaciation Mgmt Payment
01/30/2010 Late Fee

02/01/2010 Master Assessments
02/01/2010 Assessment

03/01/2010 Master Assessments
03/01/2010 Assessment

03/02/2010 Late Fee

(03/30/2010 Late Fee

04/01/2010 Master Assessments
04/01/2010 Assessment

04/02/2010 Association Mgmt Payment
04/30/2010 Late Fee

05/ /2010 Master Assessments
05/01/2010 Assessment

05/10/2010 Association Mgmt Payment
05/31/2010 Late Fee

06/ 01,2010 Master Assessments

Amount

$8.00
$62.00
$8.00
-$80.00
$62.00
$8.00
-$50.00
$10.00
$62.00
$8.00
$62,00
$8,00
$10,00
$10.00
$62.00
$8.00
-§70.00
$10.00
$62.00
$8.00
-$70.00
$10.00
$62.00

Balance Check#

$60.00
$122.00
$130.00
$50.00 00604
$112.00
$120.00
$70.00 00618
$80.00
$142.00
$150.00
$212.00
$220.00
$230.00

- $240.00

$302,00
$310.00
$240,00 31173
$250.00
$312.00
$320.00
$250.00 40273
$260.00
$322,00

7261 Amigo Street, Suite 100, Las Vegas, NV 83118 Phone: (702) 932 BBET  Fau: (702} 3417723

Fed Rock Fnancls! Services is @ debl colleclor and s attempiing to coliact & deiil. Any informaiion obtainad vill be uzsad for thal purpose.

Printeg:  1227/12

CARRINGTONGQ01265

JA000175




Red Rock Finanecial Services

Account Detail

Paged

Southern Terrace Homeowners Association
Information as of: December 27, 2012

Red Rock Financial Services Account Number: R805962
Property Address: 6175 Novelty St, I.as Vegas, NV 89148

BANK OF AMERICA, N.A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Pierce, Joyce

Detailed Summary
Date Description

- 06/01/2010 Assessment
06/14/2010 Association Mgmt Payment
06/30/2010 Association Mgt Payment
07/01/2010 Master Assessments
07/01 /2010 Assessment
0B/01/2010 Master Assessments
08/01/2010 Assessment
08/19/2010 Association Mgmi Payment
09/01/2010 Master Assessments
09/01/2010 Assessment
09/30/2010 Late Feo
10/01/2010 Master Assessments
10/01/2010 Assessment
10/18/2010 Association Mgmi Payment
10/18/2010 Association Mgmt Payment
11/01/2010 Master Assessments
11/01/2010 Assessment
11/03/2010 Fine
11/16/2010 Association Mgmt Payment
11/30/2010 Fine
12/01/2016 Master Assesaments
12/01/2010 Assessment
12/08/2010 Fine

Amount
$8.00
-$70.00
-$330.00
$62.00
$8.00
$62.00
$8.00
-$70.00
$62.00
$8.00
$10.00
$62.00
$8.00
-$70.00
-$70.00
$62.00
$8.00
$50.00
-$70.00
$50.00
$62.00
$8.00
$50.00

Balance

$330.00
$260.00
$70.00
-$8.00
$0.00
$62.00
$70.00
$0,00
$62.00
$70.00
$30.00
5142,00
$150.00
$80.00
$10.00
$72.00
$80.00
$130.00
$60.00
$110,00
$172.00
$180.00
$220.00

Check#

40636
063010

41364

42107
42106

42487

7251 Amigo Street, Sulte 100, Las Vegas, Nv 89115 Phane: (702) 932-G887 Fax: (702} 341-773

Red Rock Financial Servicas is a debt collector and Is atismpting to collect a dabi, Any Information obizined will be used for that purpose.

Printed: 12f27H2

CARRINGTONOO1268

JA000176




Red Rock Financial Services Page5

Account Detail

Southern Terrace Homeowners Association
Information as of: Pecember 27, 2012

Red Rock Financial Services Account Number: R805262
Property Address: 6175 Novelty 5t, Las Vegas, NV 89148

BANK OF AMERICA, N.A. SUCCESSOR BY MERGER T(> BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELBCTRONIC REGISTRATION SYSTEMS, INC.,, / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Pierce, Joyce

Detailed Summary

Date Description
12/13/201C Association Mgmt Payment
12/15/2010 Fine

12/22/2010 Fine

12/29/2010 Fine

01/0%1/2011 Master Assessments
01/01/2011 Assessment
01/05/2011 Fine

01/12/2011 Fine

01/19/2011 Fine

01/26/2011 Pine

01/30/2011 Late Fee
02/01/2017 Master Assessments
02/01/2011 Assessment
02/02/2011 Fine

02/09/2011 Fine

02/16/2011 Fine

02/17/2011 Association Mgmt Payment
02/24/2011 Fine

03/01/2011 Master Assessments
03/01/2011 Assessment
03/02/2011 Fine

03/02/2011 Late Fee
03/09/2011 Fine

Amount
-$70.00
$50.00
$50.00
$50.00
$62.00
$8.00
$50.00
$50.00
$50.00
$50.00
$10.00
$62.00
$8.00
$50.00
$50.00
$50.00
~-$70.00
$50.00
$62.00
$3.00
$50.0¢
$10.00
$50.00

Balance Check#
$160.00 42698
$210.00
$260.00
$310,00
$372.00
$380.00
$430.00
$480.00
$530.00
$580.00
$590.00
$652.00
$660.00
$710.00
$760.00
$810.00
$740.00 43307
$790.00
$852.00
$860.00
$910.00
$920.00
$970.00

7251 Amigo Sireet, Suits 100, Las Yegas, NV 80119 Phone; (D2} 832-6887 Fax: (702) 341-7733

Rad Reck Financial Sarvices & a debt collector and Is altenating to coflact @ debt, Any information obtalned will be used for thal purpose.

Printed: 12f27112

CARRINGTONOO1267

JA000177




Red Rock Financial Services Page 6
Account Detail
Southern Terrace Homeowners Association
Information as of; December 27, 2012

Red Rock Financial Services Account Number: R805962
Property Address: 6175 Novelty St, Las Vegas, NV 89148

BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Pierce, Joyce

Detailed Summary

Date Description : Amount Balance Check#
03/16/2011 Fine $50.00 $1,020.00
03/16/2011 Association Mgmt Payment -$70.00 $950.00 43606
03/23/2011 Fine $50.00 $1,000.00
03/30/2011 Fine $50.00  $1,050.00
03/30/2011 Late Fee $10.00 $1,060.00
04/01/2011 Master Assessments $62.00 $1,122.00
0470172011 Assesamment $8.00 $1,130.00
04/07/2011 Fine $50.00 $1,180.00
04/11/2011 Association Mgmt Payment -$70.00 $1,110.00 44079
04/13/2011 Fine $20.00 $1,160.00
04/20/2011 Fine $50.00 $1,210.00
04/27/2011 Fine $50.00 $1,260.00
04/30/2011 Late Fee $10.00  $1,270.00
05/01/2011 Master Assessments $6200  $1,332.00
05/01/2011 Assessmen! $8.00  $1,340.00
05/04/2011 Fine $50.00  $1,390.00
05/11/2011 Fine $50.00 51,440.00
05/11/2011 Assodation Mgmt Payment -$70.00 $1,370.00 44393
05/18/2011 Fine $5000  $1,420.00
05/25/2011 Fine $50.00 $1,470.00
05/26/2011 Association Mgmt Payment -$70.00 $1,400.00 44641
06/01,/2011 Masler Assessmenls $62.00  $1,462.00
06/01/2011 Assessment $8.00  $1470.00

7251 Amigo Street, Sulle 100, Las Vegas, Nv 89119 Phone: (702) 932-8887 Fax: (T02) 341-7733
Red Fock Financial Servicas is a debl collector and is allempting 1o collect a debt. Any informalian ebtalned wifl ba used for that purpose.

Printed: 12027112
CARRINGTOND(O1268

JA000178




Red Rock Financial Services

Account Detail

Southern Terrace Homeowners Association
Information as of; December 27, 2012

Red Rock Financial Services Account Number: RB805962
Property Address: 6175 Novelty St, Las Vegas, NV 89148

BANK OF AMERICA, N.A. SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC,, AS NOMINEE, / Pierce, Joyce

Defailed Summary

Date

06/30/2011
07,/01/2011
07/01/2011
07/08/2011
07/30/2011
08/01/2011
08,/01/2011
08,/03/2011
08/30/2011
09,/01/2011
09/0t/2011
09/12/2011
09/30/2011
10701/ 2011
10/01/2011
10/13/2011
11/01/2011
11/01/2011
11/15/2011
11/30/2011
1270172011
12/01/2011
12/16/2011

Description

Late Fee

Master Assessments
Assessment

Association Mgmt Payment
Late Fee

Master Assessmerits
Asgsessment

Association Mgmt Payment
Late Fee

Master Assessments
Assessment

Association Mgmt Payment
Late Fee

Master Assessments
Assessment

Association Mgmt Payment
Master Asgessments
Assessment

Association Mgmt Payment
Late Fee

Master Assessments
Asgsessment

Association Mgmt Payment

Amwount

$10.00
$62.00
$8.00
-$70.00
$10.00
$62.00
$8.00
-$70.00
$10.00
$62.00
$8.00
-$70.00
$10.00
$62.00
$8.00
-$70.00
$62.00
$8.00
~$70.00
$10.00
$62.00
$8.00
-$70.00

Page?7

Balance Checksf

$1,480.00
$1,542.00
$1,550,00
$1,480.00 45042
$1,490.00
$1,552.00
$1,560,00
$1,490.00 45464
$1,500.00
$1,562.00
$1,570.00
$1,500.00 46016
$1,510,00
$1,572.00
$1,580.00
$1,510.00 46393
$1,572.00
$1,580.00
$1,510.00 67141
$1,520.00
$1,582.00
$1,590.00
$1,520.00 47135

1251 Amigo Sireel, Sutte 100, Las Vegas, NV 89118 Phone: (702) 932-5887 Fax: (702) 341-7733

Red Rock Flranclel Services is a detbt colleclor and Is attzmpling to eollect a debt. Any information chlalned wilt be used for that purpose.

Printed: 12/27/12

CARRINGTONOD1268

JA000179




Red Rock Financial Services Page8

Account Detail

Southern Terrace Homeowners Association
Information as of: December 27, 2012

Red Rock Financial Services Account Number: R805962
Property Address: 6175 Novelty St, Las Vegas, NV 89148

BANK OF AMERICA, N A SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC,, AS NOMINEE, / Fierce, Joyce

Detailed Summary

Date Description

12/30/2011 Late Fee

01/01/2012 Master Assessmenls
01/01/2012 Assessment

01/20/2012 Association Mgmt Payment
01/30/2012 Late Fee

02/01/2012 Master Assessments
02/01/2012 Assessment

02/17/2012 Association Mgmt Payment
03/01/2012 Master Assessiments
03/01/2012 Assessment

03/02/2012 Late Fee

03/13/2012 Association Mgmt Fayment
{3/30/2012 Late Fee

04/01/2012 Master Assessments
04/01/2012 Assessment

04/04/2012 Association Mgmt Payment
(4/30/ 2012 Late Fee

05/01 /2012 Master Assessments
05/01/2012 Assessment

05,/31/2012 Late Fee

06/01/2012 Master Assessments
06/01/2012 Assessmert

06,/30/2012 Late Fee

Amount

§10,00
$62.00
$8.00
-$70.00
$10.00
$62.00
$8.00
-$70.00
$62.00
$8.00
$10.00
-$70.00
$10,00
$62.00
$8.00
-$70.00
$10.00
$62.00
$8.00
$10.00
$62.00
$8.00
$10.00

Balance Check#
$1,530.00
$1,592.00
$1,600.00
$1,530.00 47569
$1,540.00
$1,602.00
$1,610.00
$1,540.00 47908
$1,602.00
$1,610.00
$1,620,00
$1,550.00 00004
$1,560.00
$1,622.00
$1,630.00
$1,560.00 48480
$1,570.00
$1,632.00
$1,640.00
$1,650.00
$1,712.00
$1,720.00
$1,730.00

7251 Amigo Street, Swita 100, Las Vegas, NV 89119 Phone: (702) 932-BBA7  Fax: {702) 341-7723
Red Rock Finencial Servces |z a debt collactor and |s allampling to coflact a debt. Any Infermation obtained will be used for that purposs.

Pdnted: 122712

CARRINGTONQOO1270

JA000180




Red Rock Financial Services
Account Detail

Page?

Southern Terrace Homeowners Association

Information as of: December 27, 2012

Red Rock Financial Services Account Number:  R805962
Property Address: 6175 Novelty St, Las Vegas, NV 89148

BANK OF AMERICA, N.A. SUCCFSS50R BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE, / Pierce, Joyce

Detailed Summaty

Date Description Amount Balance Check#
07/01/2012 Master Assessments $62.00 $1,792.60
07/01/2012 Assessment $8.00 $1,800.00
07 /162012 Management Company 5150.00 $1.950.00

Collection Cost

07/18/2012 Intent to Lien Letter $125.00 $2,075.00
07/18/2012 Intent Mailing Costs $8.97 $2,083.97
07/18/2012 Intent Mailing Costs $8.97  $2,092.94
07/31/2012 Late Fee $10.00 $2,102.94
08/01/2012 Master Assessments $62.00  $2,164.94
08/01/2012 Assessment $8.00  $2,172.94
08/08/2012 Fine $5000  $2,222.94
08/20/2012 Associabion Interest $1.81 $2,224.75
08/29/2012 Lien Mailing Costs $8.97 $2,233.72
08/25/2012 Lien for Delinquent Assessment $275.00 $2,508.72
08/24/2012 Lien Mailing Costs $8.97 52,517 69
08/29/2012 Lien Recording Costs $34.00  $2,551.69
08/29/2012 Lien Release $30.00 52,581.69
U8/31/2012 Tate Fee $10.00 $2,591.69
09/01/2012 Master Assessments $6200  $2,653.69
09/01/2012 Assessment $8.00  $2,661.69
09/10/2012 Fine $50.00  $2,711.69
09/29/2012 Association Interest $2.07 $2,713.76
09/30/2012 Late Fee ' $1000  $2723.76
10/01/2012 Master Assessments $62.00  $2,785.76

7251 Amlgo Skrest, Sulta 100, Las Vegas, NV 88110 Phone: (702) 932.6887 Fuwc (702) 341-7733
Red Rock Finangial Servicas s a dubt collectar and is attempting 1o collact a debi. Any informalion obtained wiff be used for ihat purpasa.

Printed: 12427M2
CARRINGTONO001271

JA000181




Red Rock Financial Services Page 10

Account Detail

Southern Terrace Homeowners Association
Information as of: December 27, 2012

Red Rock Financial Services Account Number;
Property Address: 6175 Novelty 5t, Las Vegas, NV §9148

R805962

BANK OF AMERICA, N A, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING,
LP, / MORTGAGE ELECTRCNIC REGISTRATION SYSTEMS, INC.,, / MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.,, AS NOMINEE, / Pierce, Joyce

Detailed Summary
Date Description

10/01/2012 Asgessment
10/25/2012 Intentto NOD
10/30/2012 Asgsociation Interest
10/31/2012 Late Fee
11/01/2012 Master Agsessments
11/01/2012 Assessment

11/06/2012 NOD Mailing Charges
Adjustment

11/06/2012 Trustec Sale Guarantee
11/06/ 2012 NOT) Release
11706/ 2512 NOD Recording Costs
11/06/2012 NOD Release Recording Costs
11/06/2012 NOD Mailing Costs
11/06/2012 Notice of Default
11/29/ 2012 Association Interest
11/30/2012 Late Fee
12/01/2012 Master Assesstments
12/01/2012 Asgessment
12/12/2012 Payeff Demand
12/27 /2012 Payoff Demand
12/30/2012 Association Interest
1213020 12 Lok t;
1 izer? -1
aadLarna i

lae3

Amount

$8.00
$90.00
$2.38
$10.00
$62.00
$8.00
-$26.91

$290.00
$30.00
$17.00
$17.00
$89.70
$400.00
$2.69
$10.00
$62.00
$8.00
$150.00
$150,00

$3.00
# (.00

Balance Check#

$2,793.76
$2,883.76
$2,886.14
$2,896.14
§2,958.14
$2,966.14
$2,939.23

$3,229.23
$3,259.23
$3,276.23
$3,295.23
$3,382.93
53,782.93
$3,785.62
$3,795,62
$3,857.62
$3,865.62
$4,015.62
$4,165.62

$4,168.62
HH18 6 R

$ 8. 00 £ U5k b
4 .00 FH 343, L2

7251 Amigo Sireet, Suite 100, Las VYegas, MY 88115 Fhona: (702) 0325887 Fax: {702} 3417723

Red Rock Finangial Services is a dabt collector and |15 attampting 10 collsct 8 debi. Any informet|on oialned will ba uead for ksl pumposs.

Prinwed: 12/2712

CARRINGTONOO1272

JA000182




Exhibit 8

JA000183
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RED ROCK FINANUIAL SERVICES
7251 Amigo Btreet, Suite 100
Lag Vegas, NY 89119

Re:  Prapery Address: 6175 Novely Street
Accourt 1Y REISU6Z
1OAN & IR 56
FLOAW File No, 12-312384

Iresr SinMadames

A yoi iy recadd, this fiom représents the Interests oF Bani of Arderied. DAL a5 seacessor by merger {o
BAL Lome Lowas Serviging, LP therel M}er' Bf\,\if\ §oigd repand w the issues set Torth heecln, We
Rave received corgspondene from vowr Bem veparding our inguity Iy the “Super Privrity Demnd
Payofl™ foy dic abyve relereguer property. ]hs, Sndsment ol Aveouttt rovided- By you i rsm;d': s the
shova-reivrooed address ghws @ full pavelf mioum of $938E67 BANA iy ity henaflciarvisesvicer of
thie first doed of trust Toan ssoured by dhe prapeny amd Wikhed 1o saigly By obligaiong e te HOA
Flewse ek v ming thai

NS FLATL 6 governy lens against tnly 1Oy assessments, Pursusnt [ NRI e BE:H
Pl pssociifion has g Hen a4 unit e

ey prennfifes, foes, churges. ot charges, fines and fterest chiargesd Pyt 1Y giragh aphs ifY fer
fj, Paclugive, of subsestion I of NRS 1E8 310 oy enfivealle us svsvsstmrs iunder i svitian

White tee HOA myy elaim o Hen wsder NRS 1VE.3102 Subseion (), Pursgraphs () thrugh (o) of this
Sqatute slerely provide that Such @ len i FUNJOR 8 first deeds of nust ki the extent (e Hen 5 for $oes
ane Churges. Imposed for coflaction andfor atorney fees, volloetion easis, Taie fecs, aervive ehuges and
igterest, Nee Swbsestion 200 of NS 1163116, wiith states irt pumiinent pavs

. -4 Jtem under this seetiors 1s pelog to-all othee lens and gotapbrances ou A unji exeept:
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fin) A Livel seourity Tnverest on she it resorded befre (he date on w‘mh thie agsessment soueh by
he enforced hosame delinguem,

The Heu s also privr to alt security Tafereis desevibed in panigraph (b) o the oxdent of the
avgvssments Tof commpn expensey.  which woeld bave betdme due in the ;Jch'sg*uce_ of
segeloration duiiie the 9 mnnthe Bimedistely preceding msiitution of an srtive to onforee
the Hen.

Rased on Section 2R, & portion of vouwr MOA lieh f& argusbly prior 1o BANATs fist deed of thum,
specificnlly the nine months of assessments for vousnin expenses fncurred befort the dute of your aotive
of delionuent sssessment, As siated shove, the payolT emeunt siated by you includes iy feos that dre
Junior to our client’s Bl deed of tusl pursuas 10 the afore mmuvmd \R‘:s PHE3102 Subsenitan {13
Pavagrophs {j) theough (v). Nevedhiless, due to the Novady Real Bstate Division’s Advisory Op\mun of
Pecemher 2010, whith was recently radfisd in the Nevada Suprosie Cowrt's now-pusblished opinien on
May 23, 2062, our clen) wishes 10-alse moke a good-aith woder of your cellection godts as purt of te
SupoT- nrlnf’in arnoust, Deir 0 mvied thes MRS 1160031300 onty allows “fajn assogiation {10} chargea
upit’k owner reaserble fees te cover the costs of colluting wny past due vbiigation,” Here, reasonable
caltection costs s relation to my client's position as te 1fst deed of Trast Honbotder, 28 opposed 1w wm
wnar, bs thought 1o be $583.14.

Thus, our elient hps authorized gs to make payurdst o you i e amowst of $655.14, which takes into
accoynt both the sraximum 9 roonths worth of commen msesstierts as well by reasorable coliection costs
B sadsly $3 obligations 0 the HOA o3 & Sedder of the first deed of trust a{.ztm%i the propedy. Ths,
enclussd vou will find o caghler™s ¢heck made ta o Red Kotk Flonnckd Strvices in the sum of $653.14,
Phis by & non-negorable amount ad sny endorsement of suid cashier's check on yolg part, whaeiber
exiwess of toiplied, will be steloly comstrupd s an uncongitondl acceptaneg on your part of the fas
siatod herein-augd oxpress agreenent that BANA$ Breociad obligatioms wwnrds the HOA In regards 1 the
reut proparty lovnted at 6175 Movelty Stroet have sow been paid 1o fall™,

Thawrk you fof your promyit attention o iy m{tlm i vou Liave any questions or coneems, L iy be
renchd by phone direelly at (702) 9$42-0412

Sincrrely.
MILES, BALIER, BERCSTROM & WINTERS LLP

7
PR
P e e

Ruck &, Jung, Esy. T
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Inet#: 201305090001356

Fees; $17.00
N/G Fes: $0.00

08/09/2013 08:56:43 AM

Receipt #: 1608348

APN: 163-31-713-027 ' Requestor:

ULS#: NV-S03.09 UNITED LEGAL SERVICES ING,
When recorded mail 1o: Recorded By: 3CA Pgs: 1
United Legai Services Inc. DEEBIE CONWAY

A Nevada Law Firm GLARK GOUNTY RECORDER

9434 Sonth Eastern Ave, #163
Las Vegas, NV 52123
Phone: (T0I) 617-3263

NOTICE OF FORECLOSURE SALE
UNDER THE LIEN FOR DELINQUENT ASSESSMENTS

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT!
UNLESS YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE
BEFORE THE SALE DATE, YOU COULD LOSE YOUR HOME,
EVEN IF THE AMOUNT IS IN DISPUTE, YOU MUST ACT BEFORE
THE SALE DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL
UNITED LEGAL SERVICES INC. AT (702) 617-3263. IF YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION,
AT (877) 829-9907.

YOU ARE IN DEFAULT UNDER THE LIEN FOR DELINQUENT ASSESSMENTS, notice of which was
recorded on Septenber 10, 2012 a8 Instrument 201209100001428 i the Offiofal Reconds of the Recorder of Clark
County, Neveda (“Offictel Records™), by the Southern Temace Homeowners Association. The Notice of Defeult
and Rlection to Sell Pursimnt to the Lien for Delinguent Assessments was recorded on Movernber 14, 2012 as
instyument 20421 1140006905 in the Official Records. The property owner(s) of record Isfare: Joyee Pierve, The
Wmlwmm&&tﬁa|knasafllwwupusndsludateis$143l93.

UniudLealSwvimInc.(“UI..S"Jhuﬂnmllecﬂomﬁhm&mmﬁnypamwaﬁm&wﬁmm
bebmd\cn.dﬂu’sdladt.orwtreml‘erandmwb:acuullymlvedbyuwprhrwdwsale.lﬁnﬁnﬂﬂ!

b e prior to the da below, the 5 be auctioned, AN auction sales are il and kate
pamwswillbemm.Ifmnedmuphnamonafmhnnﬁmwlmmmmyoudmﬂdmmm

NOTICE IS HEREBY GIVEN THAT on May 31, 2013 at :00 AM =t £965 3. Eastern Ave, Suile 350, Las
Vegas, NV 89123, United Legal Services Inc., as duly suthorized agent for sele pursuant to NRS 116,
will salt &1 public anctlon to the highest bidder, for lawful money of the United States, all right, title, and
Interest in the proparty commonly known #s: 6175 Noveity St, Las Vigas, Nevada 89148, Paymeni by the
winning bidder must be made at the conclusion of the auction and in cach or a cashier’s check drawn on a bank or
cvedit vnion authorized 1o do business in the Siate of Neveda. The sale will be mede without covenant or warranty,
expressed or implisd, regarding, but oot limited to, thle, possession, encunbrances, of obligations o satisfy any
secured orunsecured [fens,

Date: May 7, 2013

By: Mia
An employee of United Lagal Services Inc.
As mhorized agent for, and on behajf of Southem Tenace Homegwrears Assoclation
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APN: 163-31-713-027
ULS#; NV-803-09

When recorded mail to:

United Legal Services Inc.

A Nevade Law Firm

9484 South Eastern Ave. 163
Las Vegas, NV 89123

Phene: (702) 617-3263

NOTICE OF FORECLOSURE SALE
UNDER THE LIEN FOR DELINQUENT ASSESSMENTS

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT!
UNLESS YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE
BEFORE THE SALE DATE, YOU COULD LOSE YOUR HOME,
EVEN IF THE AMOUNT IS IN DISPUTE. YOU MUST ACYT BEFORE
THE SALE DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL
UNITED LEGAL SERVICES INC, AT (702) 617-3263, IF YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION,
AT (877) 829-9907.

YOU ARE IN DEFAULT UNDER THE LIEN FOR DELINQUENT ASSESSMENTS, notics of which was
recorded on Septerber 10, 2012 a3 instrument 201209100001428 in the Official Records of the Recorder of Clark
County, Nevada (“Official Records™), by the Southen Temzce Homeowners Association. The Notice of Daflult
and Election to Sell Pursuant (o the Licn for Delinquent Assessments was recorded on November 14, 2012 as

instrument 20021 1140000505 In the Qfficial Records, The property owner(s) of record i/are: Joyee Pleres. Tha
totala.mmmtnecessmytnmﬁsfs'ﬂnﬁma.soflhaproposadm!udmﬁﬂﬁl93

United Legal Services Inc. (“ULS")hasmstecmmﬂleonﬂuswwmtAnypa}memwsaﬂsEythnhmmmt
belncuh,cashlerscheck,orwh'etmns&r andmustheacwallyreuiwdbyULSpmrtntimmh. If pavment in
; : ha datefime below, the propenty will be suztioned. A auction sales are final and late

beremned.[fyouueedmemmlunofmummmmmnmnls,youshouldcomamnﬂomey

NOTICE IS HEREBY GIVEN THAT on May 31, 2013 ai 9:00 AM at 8965 S. Eastern Ave, Suite 350, Las
Vegas, NV 89123, United Legal Services Inc., as duly suthorized agent for sele pursuant to NRS 116,
will sell af public auction to the highest bidder, for lawful money of the United States, all right, title, and
interest in the property commeonly known as: 6175 Novelly St, Las Vegay, Nevada 8%148. Payment by the
winning bidder must be mads af the conclusion of the auction and I cash or & cashier’s check drawai on 2 bank or
eredit union avthorized to do business in the State of Nevadn. The sale wili be made without coverant or warrenty,
expressed or implied, regarding, but not limited to, tite, possession, encumbrances, or obligations to satisfy any
secured or unsecured Hens.

Date: May7, 2013
By: M {
An employes of United Legal Services Inc.

As authorked agend for, and on behalf off Southiem Terrace Homeowners Association
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NOTICE TO TENANTS OF THE PROPERTY

Fareclosure proceedings against this property have started, and a notice of sale of the property to 1he
highest bidder has been Jssued. '

You may eith-eri (1) terminate your lease or rental agreement and move out; or (2) rémain and possibly be
subject to eviclion proceedings under chapter 40 of the Mevada Revised Stalutes, Any subtensnts may
also be subject to eviction procecdings,

Between now and the date of the sale, you may be evicted if you fail to pay rent of live up to your other
oblipations to the landlord.

Afier the date of the sale, you may be evicted {f you fail to pay rent or live up to your other obligations to
the successful bidder, in accordance with chapler 118A of the Nevada Revised Statutes.

Under the Nevada Revised Statutes, eviction proceedings may begin agalnst you after you have been
given a notice (o quit.

If the property is sold and you pay rent by the week or another period of time that is shorter than 1 month,
you should generally receive notice after not less than the number of days in that period of time.

If the property is sold and you pay rent by the month or any other period of time that is I month or longer,
you should generally receive notice at least 60 days inp advance,

Under Nevada Revised Statutes 40.280, notice must generally be served on you pursuant o chapter 40 of
the Mevada Revised Statutes and may be served by:

{1} Delivering a copy to you personally in the presence of a witness;

(2) If you are absent from your place of residence or usual place of business, leaving a copy with a
person of suitable age and discretion at either place and mailing & copy 1o you at your place of
residence or business; or

(3} If your place of residence or business cannot be ascertained, or a person of svitable age or
discretion cannot be found there, posting a ¢opy in a conspicuous plece on the leasad property,
delivering a copy to a person residing there, if a person can be found, and mailing 2 copy to you
at the place where the leased property is.

If the property is sold and a landlord, successful bidder or subsequent purchaser files an eviction action
apainst you in court, you Wilf be served with a summons and complaint and have the opportunity to
respond. Eviction actions may result in temporary evictions, permanent evictions, the awarding of
damages pursuant fo Nevada Revised Statutes 40.360 or some combination of those results.

Under the Justice Court Rules of Civil Procedura:

(1) You will be given at least 10 days to answer a summons and complaint;
- {2} I you do not file an answer, an order evicting you by default may be obtained against you;
{3) A hearing regording a temporary eviction may be called as soon as 1§ days after you are served
with the summons and complaint; and
(4) A hearing regarding a permanent eviction may be called as soon as 20 days after you are served
wlth the summons and complaint.

CARRINGTONQO00365

JA000192



1.5, Postal Gervice

CERTIFIED MAATL: HE(_ZE!P-T

.fnamuﬂk:MnﬁOnW;NohmuumﬁeL: Provided)

221

qop A28 M

<010 3040 1]

fi Ve D, A o Lpgsretim3

CARRINGTONODD366

JA000193



stanps]

| :--::..w.m.n.mw._mu.a i
UNITED LEGAL SERVICES INC. %6110 Bz £
9484 SOUTH EASTERN AVE #t63 us _uomgam g
LAS VEGAS, NV 89123 _“_nww.nrﬁm 1]
?ﬂﬂﬁ.—ww - =
MAY 35 2013 .m

7030 3090 0000 520 422l

ﬁﬁm_w——l_~mh—__um~dw—.mﬁ~mm“_wmw*._d*-—_gﬂ—_—_.p._—_—-m.—_.#____.

JOYCEPIERCE
OR CURRENT RESIDENT
6175 NOVELLY ST
. LASVBGASTVE9148:4735 . %%\
: INTXIE 891 DE 1o 00 B5/10/13
RETURN TO SENDER ’
YACANT

{iNARL F TO FORWARD

., . . BT BOLZ339BTE4 soEas-0BTOE-0B-4E

fa123839RT7 :‘._;L:E:.____7_::_ﬂ.“L:*__rr:::_:_:::_ _

— . s ——

CARRINGTON0OO0267

JA000194



89C000NOLONIHIVO

T e el T LG

“ 7777 (gew §2NS DOO0 DGOE DT0L | PP ceeusdmen

s 2L SRR 2

| =g foes e JAmamg poigisoen w |

. mremmogy” | SELY-8HT68 AN SYO3A SV
= | LS ALTIAON S219

BRI

R TTET T
L

JA000195



605 QS=AN UB SO [IHE J0 WUl 4arpamodi) £g epepdwos ,WLB + ofeg) Z0DT AETLgoy f £ 16¢ tlog &g

B9C000NO LN Howarksg 1ov soeapy sog . 3%!&%3"_ é—mmﬂmaﬂznaﬂ ¥ seoues aqpmen

0T IS HqWAN FOL BE0AN J8 100NN [2P0),

d

N2

" T T RIWSTAN SVDANSYT :
- R 05T ANALS HA-OTVEING ‘N 0B5E -
TTILL VOVAIN
¥

ﬂooo.o“vaNUn_ NOLDMIHE YA
e —t——r e e g M5 LS HLL 15F .

cE1-a
N %85

EETHIT68 AN SYDIA SV
"~ v - ZOTIUNS TAV VIVHVS ISV 1050
 NOISIAI 3LVLSS TVER YDA SV

T Az

TYOON NNV ANLLY. .-
RYWSTNEWO FHIL 30 340

_ | SELEIGE AN SYOIA ST
IS ALEAON 219
oo e o e ENSQISTE LNENAID BO |

A ARO[ . ‘L
ofeeod )7 7 =R WD 10l ey vessapoy ARUTYY BT

pasmn; [ ]
oo wmealis [ ettty O

BSIPUBYIRH S0 10y ey m vorewwo Kinged [ £Z163 AN ‘SVDHA V']
oong Esﬂ&m vera B £91# JAV NATLSVI HINOS Vevs

IEOjARS I EEL |0 ed 300y7 "ONE mmogﬁmum_ R @%ﬂo@m& %z

JA000196



UNITED LEGAL SERVICES INC.
mhzwh;mn=k4d¢_w)mwﬂmmmvahre:m“ﬁ_mﬂw
LAS VEGAS. NV 88123

T e

fireg gDt ot gl ]

T
%
3
=

TTALWY FOUGETED

JOYCE H.._Hmwnm
ORC T-RESIDENT
8175 Zodmﬁﬁa ST . \Vu\m\
-LAS <mm&m wm_\%zmh& N | .
REXEE sai DE 1 g0 05/19731%
RETURMN TO SENDER
VALANT

ONARI FE 70O FNDRWARE

5 BHL233587484 5354~ 0BO0Ld-

BE~&83
"RGTIIEIDRT #..rr‘_::.::rr_ﬁ:.z;._:f_.:—.:_rwr_:__&u it

e ———n "

CARRINGTONCOQO370

JA000197



L.;:?}:?. -~

AFFIDAVIT OF SERVICE

ETATE OF NEVADA )
) 88
COUNTY OF CLARK )

Mla Fregeay, baing duly swom, says: That atal imes hereln affiant was and Is over 18 yaars of age, Thal
on May 8, 2013, afffiant served the below |isted documents at the addreases and in the manner stated:

B4 Mk d as, Nevada 89148

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by posting tha Motices conspicuously on the garags door of the residence,
Yuoeca Fi ada B9148

-NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ABSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by posting the Notices conspicuousiy on the garage doar of the residence,
Lag Ve L

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NOTIGE TO TENANTS OF THE PROFPERTY

by pesting tha Noticas cansplcutusly en the garage door of the residence,
9544 K 8V ayada 99

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
» NOTICE TO TENANTS OF THE PROPERTY

by posting the Nollces conspleuously on tha garaga door of the residence.
a7 Weath a8 Vi o 881

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
~ NOTICE TO TENANTS OF THE PROPERTY

by posting the Notices conspleuousty an the garage door of e residence.
e Splrit Dr., Las Vo a B9148

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ABSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by posting the Noticas conspleuously on the garage door of the residenca.

CARRINGTONOOD371
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- 9772 'egas, Nevada 85

; = NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINCGUENT ASSESSMENTS
e « NOTICE TO TENANTS OF THE PROPERTY '

@ by posting the Noticas conspicuously on the garage door of the resldence.

i « NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
) - NOTICE TO TENANTS OF THE PROPERTY

by posting the Notices consplouously on ths garage door of the residence.

i - NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by poating the Notices conspleuausly on the garage doar of the tesidence.
9 alde Ct. Vaqan, Nev

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ABSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by posting ihe Nolices canapleuausly on the front deor of the residence,
8423 Yu Vargan a §914

£ - NOTICE OF FORECILOSURE BALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
’ - NOTICE TO TENANTS OF THE PROPERTY

by posting the Nelices conspleuously an the garage door of the residence.
uge Vegas, Navad

i - NOTICE OF FORECLOSURE SALE tINDER THE LIEN FOR DELINGUENT ASSESSMENTS
b - NOTICE TO TENANTS OF THE FROPERTY

by posting the Nollcas eonspiciausly on the garage door of the residence.

9434 Moon Vista Ave., Lao Veaas, Nevada 60146

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NOTICE TQ TENANTS OF THE PROPERTY

by posting the Netices consplcuously on the garage doar of the residence.
s 59 a g ) avada 89

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR BELINQUENT ASSESSMENTS
- NOTICE TO TENANTS OF THE PROPERTY

by posting the Notices conspicuously on the garage door of the residance.

GCARRINGTONQOQ372
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- NCTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NQTICE TO TENANTS OF THE PROPERTY

by posting the Notices conspicuously on the garage door of the residence,
9833 Wonderfu Dr, Las Va &

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
- NOTICE TC TENANTS OF THE PROPERTY

by posting the Nolices consplcuously on the garage doer of Ihe resldence,

{ deciare under penally of perjury under the law.
of the State of Nevada that the forageing Is true and comect

MIA FREGEAL
SIGNED and SWORN to before me on
ol gy of May201
! CRYSTAL BENNETT
otary Publie.5tate of Neveda
APPT, NO, 12-0406-1
My App. Enpltes Avguit 07, 2014
CARRINGTONOODO373
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AFFIDAVIT OF POSTING

STATE OF NEVADA )
} (1R
COUNTY CF CLARK )

MIg Frageau, belng duly sworn, saye: That at all imes hereln afflant was and is over 18 years of age.
Thet on May 8, 2043, affiant pested a copy of the balow listed documents:

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Ragarding 8074 Mild Wind 3¢, Lag Veaap, Nevada 88148

-~ NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding 8141 Yucca Flelds Ct, Lan Vayas, Neyagda 83148

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding §175 Novelty 8t,, Las Veqgas, Nevada §9148

-NOTICE OF FOREOLOEU RE SALE UNDER THE LIEN FOR DELINCIUENT ASSESIMENTS

Regarding 8544
- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding 8 Ct,, L.as Vaga

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding 9788 Gentle Spirit Dr., Las Vegas, Nevada 89143

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding §772 Genlle Spirit Dr., L.ag Yeqes, Nevada 89148 '

- NOTICE %PREGLOSURE BALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Re ng 8Y76.C Las Vi

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DEL[NOUENT ASSESSMENTE
Regarding va., Les

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding 3628 Muldenfalr Ct., Las Venss, Nevada 89348

«NOTICE OF FORECLOSURE SALE UNDER THE UEN FOR DEUNQUENT ASSESSEMENTS
Hsgauﬂng'aas LIl . A8

- NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Regarding 8417 Yugea Flolds Ct., Las Venas, Navada 83148

- NOTICE OFTEOREGLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS
Ragarding 8484 Mo 3 :

- NOTICE OF FORECLOSURE SALE UNDER TI-IE LIEN FOR DELINQUENT ASSEBSMENTS

CARRINGTOND00375
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- NOTICE CF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSESSMENTS

Regarding Tng Grace
- NOTICE CF FOREGLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSEBSMENTS .
Ragarding 8833 Wonde r, Las Veg .

- NOTIGE OF FDREGLOSURE SALE UNDER THE L!EN FOR DELINQUENT ASSESSMENTS
Regarding 2532 ’ on D . 8808

«NOTICE OF FORECLOSURE SALE UNDER THE LIEN FOR DELINQUENT ASSEBSMENTS
Regarding Las Vogat, Navada 88113

In each tha fellawing locations:

- The publlc board located near the elevators on the first floor of the Reglonal Justice Canter, 200
Lewis Ave,, Las Vegas, Nevada 53101
- The public board located In the Clerk of Court's offica for the Eightis Judicial District, located on
tha third fioor of tha Reglonal Justice Center, 200 Lewls Ave., Las Vegas, Nevada 88101
= The public board located on the first loer of the Grant Sawyer Bullding, 355 East Washington
Ave,, Las Vegas, Nevada 89101
{ declars undar penalty of perjury under he law gf the Sjate o) Nevada thut the foregoing la true and
corect

i | -
MiA FREGEA

SIGNED antl SWORN o bafare me &n

CRYSTAL BENNETT
Notary Public-Stute of Nevada
APPT.ND. 12-8808-1
My App. Explas Augut 07, 2018
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NOTICE OF FORECLOSURE SALE
UNDER THE LIEN FOR
DELINGUENT AS3ESEMENTS

WARNINGY A SALE OF YOUR PROPERTY IS
IMMINENTY UNLESS YOU PAY THE AMOUNT
SPECIFIED IN THI§ NOTICE BEFORE THE SALE
DATE, YOU COULD LOSE YOUR HOME, EVEN IF
THE AMOUNT IS IN BISPUTE. YOU MUST ACT
EEFORE THE BALE DATE ¥ YO HAVE ANY
QUESTIONS, PLEASE CALL UNITED LEGAL
SERVICES INC, AT (702) 817-3263. IF YOU NEED
ASSIETANCE, PLEASE CALL THE
FORECLOSURE SECTICN QF THE
OMBUDSMAN'S CEFICE. NEVADA REAL ESTATE
DIWISHON, AT (B77) 520-9507.

You ARE iN DEFAULT UNDER THE LIEN FOR
DELIMGUENT ASSESSMENTS, nelive of which
way recordad on Saptember 10, 2012 as halrumes!
201200100001428 in the Official Reconds of tha
Recordsr of Clark County, Meveds (fOificil
Ratirds”), by he Southam Temace Homeownoans
Assocision. Tha Notios of Detaull and Elsclion o
Sell Pususnt to e Lin for  Delnquant
Assessmanic was racorded on November 14, 2012
ar natument ZMZ91140000005 In e Oficiel
Racords.  The proparty conens) of necord iglgre!
Joyea Flerce. The iotal amount necessary (0 eattsly
the fien 85 of the poposed aale date is $4,431.93.

UNLESS YOU TAKE ACTION TQ PROTECT
YOUR PROPERTY, T WILL BE SOLD AT PUBLIC
SALE. Unlted Lopa! Services lnc. (ULST) had the

wira rarafar, and mus! be rocgived by LS
prige by tha sale. |f payment in full s rel necedvad
prsit to the deielime below, the property will be

APN: 18331113027 . .
WLSH NS00 "

NOTICE 18 HEREBY GIVEN, THAT.ecn May 31,
2013 at £:00 AM Bf 0965 5. Eastern Ave, Sulte 360,
tag Vepes, NV 80123, Unlted Legal Services Ing.,
a5 duly muthorzed egent kor sala pwsuant lo NRS
416, wi¥ el al publlc suckion 1o the highest blddar,
for lawhil money of the Unhed States, of dati, tla,
and intarest tn tha propety commonly Wiown 5
G475 Wovelty 5Y Las Veges, Mevada BR148,
Paymant hy tha wisning biddar musl ba mada at the
conrclusion of the auctizn and iy cash or a cashiers
chack drawmn on a bank or credil enlan suthorized b

da busineas in tha Stale of Nevede, The exlewliibe -

mada withpul mmn:u;:r wraiuy wml:edmg:
lplled,  regaing, ant  |mited

encumtvances, or chigellans to saisfy
any wacumed oF unsacurid e,

Date: May 7, 2012

By Mn Fregeay
An empioyee of Uniled Lagal Senvioes Inc.
Ad B

aganl far, and on behalf of, Southam

Tamuze Homagwnen Asrotialion

PUGLIZHED
0311 012010, 051772313 & 95242033

CLARK COUNTY LEGAL NEWS
CLARK & BYE COUNTY, WEVADA
CLIN FILE 1305102 wps

DRI T T

Affldavit of Publication

Thig Is to conBrm that, on the alcremantionsd
dites, the attsched Legal Molice was
published In the Clark Counly Legat Naws
newspaper, a newspaper of genaral and
subscyiption circulation i both Clark County,
Navada end Nye Counly, Navada,

Par NRS 238.030, tha Clark County Legal
News nawspapar Is prinfed and published in
whola or n part in bolh Clask County #nd Nys
Ceunty, Mavada.

WITNESS my hand on this

laI nolice assistanl,
Clark County Legel News newspaper

STATE OF HEVADA
COUNTY OF CLARK

1k
on %&L&zﬂ_ befare o,
;| - the undorsignad, @ Notary Public in and for

sald Stais, personally appeared; .., .
. G!anr.la Bauer, ,'

parscaally kniown in i {or proved io me on

the basls of safisfaclory evidance) 1o be the
perscn whose pame ls subscrbad o the
within Ingtrument, end arknowledged tn me
that il was executed by sald person,

Public In i for 3aid Siats

o ROBEAT HEAMLIN
NOTARY PUBLIC
STATE OF NEVADA
My Commission Expiras: 12:06-16
“ Certificata No: 1396711

CARRINGTONOOO3/7
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Page 1
EIGHTH JUDTCIAL DISTRICY CCURT

CTARE COUNTY, NEVADA

E. VENTLURES VTTIZ, LLC, a Nevada )
series limited liability company )
0f the container R VENTURES, LLC }
under WRS § 66.29%¢, ]
)
Plaintif#, ]
)
V. } CASR NO. h-13-6R4151-C

} DEPT WO, VI
TAYLOR, BEAN & WIITAKER MORTGEAGE )
CORP., a Florida corporation; 1
WELLS FARGD BAWEK, W.A,, a ]
naticnal asscociatiang BaNE OF ]
AMERICA, N.A., & national I}
agsociaction; SOUTHERN TERRACE )
HOMEOQWWERS ASSCOC_AUTION, a Nevada )
domestic non~profit coop ]
corporatien; JOYCE PIERCE, an )
individual; CARRINGTON MORTGAGE }
ROZDINGS, LLE; NORS I through X: }
and ROE CORPORATIONS [ through X,)
inclusive, 1
)
)
)

CONDENSED
TRANSCRIPT

Defendants,

EEPQOSITION OF ROBERT ATEINSON
32 (b} {6) REPRESENTATIVE OF UNITED LEGEL SERVICES
Taken by Carrington Mortgage Holdings, LLC
ltaken on Monday, January 25, 2016
At 3:1% p.m.
At Akerman, LLF

2160 Town Cehter Drive, Sulte 330
Tag Vegas, Nevada

REFORTED BY: CINDY MAGNUSSEN, RDR, CCR NO. 650
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11
"
13
1h
17
tt]
]
£l
2

[
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Page 2
CARTINGTN MORTOAGE, HOUDINGS, )
R LSy )

¥
Cowntar Clatisit, M
)
v, ]
;
B VENTTUTRES I, LLLC, )

Connter Drefendanl }

CARRINGTUN MORTGAGE HOLDINGS, )
}

LLc,
¥
Crogg-claimant, }
}
Vi, i

]
SOUFHERN TERRACE HOMFOWNERS' )
ASSOCTATION, )]

)
Crous-Tleindunt, 1

REPURTED BY: CINDY MAGNUSSEN, RDR, SCH NO. 650

Page 4
LAS VBCRAR, NEVADA; JANUARY 25 2016
3:16 PM,
Do

(NRCP Rule 30(b)(4) wrlved by the parties priot to the
commengermunt of the deposition.)
Thereupon—
ROBERT ATKINSOM,
was ctlled as 8 witiess, und having been first duly swom,
was chamined and teshfed as tallows: ’
EXAMINATION

BY MS. PaRVAM:

Q. Good afterncon,

A. Helio.

Q. Can you say your neme for the recaord, ploase.

A, Robert Aticingon, By the way, my voiceisa
lithe Feogpy. | hed larymgitis oo Satarday. So it's
mostly belear b nonw, bae [ apologize if its 3 litde
rough i,

Q. No spology necessary, Tmyself have pocvsonis,
0 you may hear me coughing. So T Feel for you,

A, 1t's the season.

Q. Yeu Mr, Aldusen, what's your e with
United Lepal Seryicest

A. Pregident. Ané Tam bers in my capacity as
custodian of tecords, Talso hold the positions of

Page 3
APPRATANCES:
For Piamiiff R, Wenlures Y11, LG

T HuMAE MIBKBY, BRQ.
Coupes Covns

10655 Maek R Larlve
Buiwe 130

Lae Veger, Mavida 89144
[?0X) 298-1500

Toy Uefendenc Caringtan Martgags Heldings, LLT;

CHRISTIMA M, PARVAN, EE(Q,
{Pruweat Vin Vidoocuolensnes)
Akertman, [LP

1146¢) Meeth Tows Ceater Drive
Swite 330

Las Vugey, Wovads 89144
(T2} 634-5000

EXAMINATION
WITNESS! PAGE
Robert Atkineon

Examination by Mg, Furvan 4
Buaraintion by Mr Miskey 42

EXHIEITS
WUMBER . DESCRIETION FAGHR
A Deouments af

I R I A B

Pago 5

secretary, treagurer, and sole divectar,

Huweyer, the cumpany Is Tt uperstivoed, wd
it hoa nat been operatianel since, effectively, October
af 2013,

Q. S the Inst time Linited [ sga] Services did sny
substamtive work would have been n, you said, Oolober of
213 or September? Somy,

A, Crtpber of 2013, That is cormect

There wes o anall but abocted job for a
differont HOA that [ started in secand quarter of 2014,
But | teeminared that HOA client because they waig
being ridiculays.

So other than that small eborted cffort, oil
wurk ceased {0 October of 2013,

€ Uotit. Arc you atzo going to ko representing
yourself today? I understand that you'rs an attorney,

A lam, ['m bers io thot cepacity. Ldon't
anticipate 1aving 1o object to eny questdon, but T
reserve the right ta do so, That typlcally might be jies
mama b9 have you clartly a question, Hil's aehlbl guous.

. Understood, And [ eppreciare that, 'l iy
not o meke any ohjsctions on your pars necessaey, but,
obviqusly, if yon need claiification, let me kmow.

Can you tell me when Tnltsd Tagal Services wag
crenled?

All-American Court Reporters (702) 240-4393
" www.aacrlv.com
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Page & Fage A
1 A. [t wos formed with the Nevada Secratary of State L the record, let's just confiem that I'm taking ahout
z in June of 2012, to the best of iy recoliection, 2 6175 Movulty Strect,
1 ). And you wers involved in the creation of United L A. | agres,
4 Legal Services, Correct? 4 Q. Dy, Who was the HOA Tor this particular
g A, Corect. | formed it, and {am the sule 5 property, do you rocull? And T apologhze, T have
& shargholder and sole uffices. L] docaments Tt you, hut my assiatant will he bringing fhem
7 3. Havc thore, at amy aiher time, cver been any 7 Toy.
8 oiher sharclwlders? 8 Dees it ~ my netes indicute und il of the
¢ A. No. L recorded documenrts indicate thad it was Sowthesn
i ). Have there ever been any other officers ot iny w0 Terrsen: HA.
1l uther time? i Thocs that sound right to you based ap your
1 A. No. u review afthe docurnents?
13 Q. Okay. AndI think I probably addressed this in 14 A Thank yeu, That sounds dght to me. Southem
14 thy beginning, but | think ir's feir 1o say tat you've i Tenese Homeowners Asseclation.
s probably been denosed 8 number of times in your capaclty 13 Q. Olmy. Sowhen -- fm just going wo sy HOA
L& for United Legul Servioes, Correct? 1§ because tha's easier, but when | say that, | mean
1t A. Thatiz correct, 1 beliove this js our first 1 Sowthern Terrace Homeowners Asgociatiao,
18 oppartinity 1o have a deposition togsther, 1a A, Thank vou,
19 Hepefully there are not many of them, hecaysa 18 03 Oleny, Mevar, thig miight bie one of the points
29 T view them 43 & necegsary activity, bul, of wourse, 20 whare you need 10wk me ot clarification, beeawse you
2 s u waste uf my time o that [ don't pet to bill 1 probabty undexstand the relatiouship helween First 100,
2z anybady for these twe haurs. 22 which jsi'l & party in this cave, and the FIOA bester than
23 But the anwwer is yes, T've been doposed 23 even 1 do, which {5 one of the ressons why you're here
21 velated 1o theye HOA sales wnd the relevant litigation, 24 taday. .
23 . S0 did you bave an opporunlty [o review the 25 Sor e your xnowledge, tis particular accougs
Page 7 Tage 9
1 deposition. snbpoens thal we aent you in preparation for 1 for this property, was this purt of at agresment or
z taday's deposition? 2 pert of & lurger secount wheore Firss 100 perchased, for
3 A Tdid, Freviewed it when I received it. i lack of u betier term, e recelvables from the HOA?
4 03, Oksy, Cup you foll me what you did to prepare 4 A, Twonld't charactorize it quite the way you
5 for todey? i did.
& A, Yesterday | went firough fhe doswuments that were L 3. Ok,
1 produced for Akerman in response fo the subpoens, And, ¥ A But es a sidebar, in each one of thess
4 in purticular, | opened up the PDF files thal were ¢ Jdepesitions, e had 12 do an explanation in order ta
¥ ergenized op the CD-ROM thet wus deiivered, and 1 just #  pdupate the counse] for the banks as to what the business
Lo refreshed my memary a9 to what particwlar property this o ovonled was of Fiest 101
11 was and seme of the relevant detalls, 1 For the specificy of the Flrst 100 business
13 Q. Gmual, 12 model, you will have to go ask Fist 100, 1 can
I A, And thot is all. I did not speals with anyhody b3 testify ta thest things to which [ have personal
14 about it, other than my secretry ta let her know that. T 14 knorwledge of, ard 5o Ted e describe thar
13 vas heading ot to the deposidon, it Q. Great.
1 ). Ohay. Great. 3o yauo answered omy nest question, 1 A. The First 100 business nodel that L snevr ubout
AT Ated just to confirm that the property that t was 1o approneh — oh, by the way, when Isay "1™ T mean
1% we're talking abow wday i3 APM 163-31-713-027, And 1 18 1, ity oy capacity s persan most knawledgeablo of United
12 thirk the address is 617 Novelty Court, [ think, [s i | £gal Services,
0 that comect? 0 So auy time I oga the word pronoum "1 T eean
21 A, 1 lhink it's 6175 Novelly Sireet. EY Thut in oy representalive cepeily, And whengyor 1say
L . That's dght. (kay, ¥ou know boter than T do. £ the ward "we," ] mean United Legal Seevices,
23 A, Okay. [ can't confirm the APN for you, becanse 4 Understand?
24 1 <Jer e Ty <hat Information in flont of me, 4

Q. Okay. So whenever [ refer o ihe property on

Q, Understand, Ves.
A, Allzight. So Landetstand it — the overall

All-American Court Reporters (702) 240-4393
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Page 10 Page 12
- wadet would be to have [irst 1 00 upproach an HOA and 1 Q. 8o yau mentivaed that First 100 spproached yau.
2 pitch tham their buriness model. [ don't know what they 2 Eao you recall whe, in partienlar, at First 100 approached
3 said. | oever atiended any of those meetings. 3 yo gbuat (his pulentiel agreana?
4 But the business made] itself’is rather L A, 1dan't recall specific conversations at all.
i complex. It is best doseribed simply by pointing you 5 1t Tikely wiuld have been Ty Dloom, who was #t leust the
8 10 what I coramonly refer io as either the PSA, which & heud of the comprny of that tme, | bave not spolien with
7 stands for the purchasc and sale agreement, or K those guys in 2 long, ong, long time,
8 somelitnss [ refer 1o it as the tri-party agreement, and B 80 -- but il probably would hive been Tay
% thst hey bern produced to you as p responge to yoar 4 Hioom back tn 2¢12.
13 subpocna. 1a Q. And when Mr. Bioom epproached you, did he -
11 That tri-party agreement would have the HOA s 11 axsuming that b wes Mr, Bloem who approached you or
12 being the seiler, First 100 would be the ryer, and 12 hetteryet, when Flese 100 approached you, did they
13 United Legal Services would be the agent authotlzed for 13 approncl yal abalt entering into agresmenta with multiple
14 sale la HOAy?
15 The overall relationship of Linited 1.5gal L4 A O, yes. The busisess wndel tat yo sei
16 Sorvices vad the apent authoried G sale for the HOA 16 embodied in the FSA wos fairly moture dpht ar the
i us a clieat, And thet term {s mrising fiom NRE 116, o outset. In other words, ench PSA would be &1 ubrells
1% The obligations of the parties are a3 8 agregmne iper which properties could be placed.
ig expresged in the PSA. Tnited Lepal Services alsg was 19 iy thiy particular ane, theve was one utmbrella
z vounsel in a limited eepresentation sense for the HOA. 20 agrecipeht with Southem Terrace, With say of the HOAS
2 And su the HOA was our olfent, 21 there's coly ume umbrelln sgreement signed, but with
22 The thing thet was bought is not the 22 muttiple placements of properties spmetices under euch
2 receivabias. You rony choosa to simplify i that way, E ane of them via an exhibit,
24 but the more reourate way of describing it i3 cxactly 3l And it was my expectation that Firt 100 had
23 what i 10 that docunent, 24 idgmiified a slimificantty vnderserved pact of the
Fage 11 Page 13
1 Q. Undepstauel. Aod T know il's g premy i marker. [i oher wards, thers were some HOAS thad had
z complicated agreement. And I'll oring ~ T show youa i o lot of propertics it they were tiraid in going to
¥ copy obee we bave it o che room.  But yorh, wo did get E sale 1, And et they addressed this nurket segnienl,
4 it and we did peoduce it to Mr, Miskey's office, as 4 1 think, in my pinion, First 100's business
H well, 8o lepprecinte you clarifying the jerms that I'm 3 meadel] at dhat time, [ Con't know what it ia tight now,
& using, A hiut at that tirme, o8 expressed in the PSA, was 4 very
! Let's back up & linle bit heye, How did 1 sophisticarsd and really excellznt business model.
L United Legal Services come to be a party to this TSA o n They identified a markel seprmeat, ard they figured out
¢ ni-party agrecient? 4 how 50 monetzs it,
iz A, Tway approeched by Tivst 160, They—my 1 And siv the reason that — it's jukt a
n memary is & Hitle ftzzy Bocanse his i hack in 2012, i1 high-yolume vpe of insinggs madel, From Unitcd Legal
12 %0 this fa now gppraaching four years age. But the 12 Services' standpodat, we could only pot puid whet was
11 structure of their business model was 1 bind the apent 13 sulhorized ke be pald inder the NAC collectiong -- or
19 zuthorized for ¢ale ta certaln obligations, &s expressed 14 the dallat amownils far sollections dgencies, as
1% in the PSA, nnd typically, | think that thzy wers under 11 authorized under NAT,
4E the inpression, this is iy menory of it, that they were 18 Aund 5o to maka sy mosey om it it wonld bo g
B under t1e impreasion that te standand collegtuns 1 high-veolume buriness. 1 was cxpecting thousands and
18 agancias, suzh as Red Rack or WAS, sometimes were adverse % thousands and thousands of properties to be run through
1 or sut imble sacugh 10 act o the capacities that is 18 “his a nidation, And it buned out not to he that
24 degeribied in the PEA, n way. 2013 was mich lpwer velume than T expested ar had
ES [viewed it a9 s opporfmity jo make money, 71 hoped for,
42 ['na businesAman. And so T stated up Thited Legal 22 Thar's & long answer o -- yes, dhere s
23 Services a4 a dedicared company to basically acl as 21 muttiple HOAS I was expeching bobe s siymatory to His
24 thet last stuge with HOAs ax clients and ke 24 type of purchese and aale agresment,
a5 25 Q. Sg, inaddition to Southern Terrace Homeowners

properties to sale.
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' www.aacrlv.com

JA000209




Robert Atkinson January 25, 2016
30(b){6) Representative of United Legal Services

5 {Pages 14 to 17}

Page 14

Asgoclalion, van you csamate for me about how maay atber
HOAs you had an agrecment with, yon know, this fpe of
tri-party sgrecmenl between First 108, United Ligol, and
Lhe TIOAY

A. Yesh, There were shout 20 to 3 HOAs, And
there was probably 200 or s propetties that wer= nun
through it, sbont 130 of which or so went to avction, end
approximately 70 or 80 of them paid off prier to auction
by sormebody paying off Ihe lien,

Q. Okey. Sojustto clarify, 200 wlal invalved «
want in ot oF all the 20 to 30 different agreements,
Currect?

A, Acrgas all of them, United Legal Services
progessed - when | say "processcd,” [ mean issucd &
Hatice of Fereclomure Sale and ao forth, abour 200
poperties, Yes,

Q. Oleey. Buryou wers hoping, bastd on the
Busitiess model, thar it wonld be moch more ligl vuluoe so
that you wenld gt peid mors, understandably, from your
perspective of your bosiness mode], Comect?

A Thad built scalable business processss so that
we could heve run 5,000 of them through that within
year, if the volums had heen there, Rut it really
petered out qulte quickly, within sin or eight months.

Q. Okay. Now, the priar collestion agent in this

WOES e o IR L L R e

Fage 14

Red Rock,

W wars geared up to just start with Natiee of
Foreclosuro Sale and eut those aot the door withic just
a few days of baving an umbrelly apresment signed or a
next batch vader 2 PSA, beanuse some of the HOus lisd
nultiple hatches.

0 Okay. Now, you mentioned that — mayhe vou
didn't mentian it

Bug just i clarify, was United Lopal Scrviges
Twwolved in the negotiation of this ayrecment as 10 e
purchase between Rirst 190 and the HOA, or did you just
heve sepurate npgotations between yoursell and First
100 to net as the - I'm nok sure the term you used; I
thipk you sald the agent awhotized for sale?

A Yeah, That's == let me unpack that question for
you because there’s a cruple of ahawers,

There were two fypes of contrects thet United
Legn) Serviass had witk First 100, One type was thase
PSAS, and these FSAs were virtnally ideotical. The
firsi one and the lasl one were viraily identical,

Like, it sturted, essantaily, flly formed and did not
evalve much over Lima, So there were sbow 30 of thoee
types of eomtracts out thers,

The second contract, of which there was only
ot oF, s the paymeant arrangenesik agreement, a capy of

Page 13

cage Wi ote that you mentionad earlier in your
deposition, aud it was Red Rock Financis] Services.

Dia you — was thers a particular stags in the
HOA fopeeloauns process, reaning after the reporting of
the Motics of Default or after the vecording of the
Motice af Lien, was thera n particula stage in the
process, generally, that you emered inw this
agreement eitber for — we will sterl with for this HOA
and then {fit's casler far you o exptain more
generally.

A, Yer In— over 99 percant of tham, it was
exnatly the same thing, uver and over, cookie eutler,

Bt vwres sfier the Notios of Lien, after the
Netica of Dofault, after the 90 days Zad il oa the
Notice of Default, and it was ready for the (hird
stage, Wiich is the Natiee of Turecloguws Sale.

59 when the - when o PSA was signed, inthat
leiter wes inamactions to the prior collections apenay
ta turn the file over to United Legal Services. As
pert of that file inmover, we got a limited sat of
dneumtients, heludmg the acoount detail showing the
payments ibat had been mude on the property, & copy of
which has been provided to you, and alse the priar
Notice of Default, Natica of Lien that had been filed
Ly $ie prior eollechions commpary, b this vase, it was

Paga 17

which has besn provided to you, and that contract is
solely betveen United Legal Servicys and Eirst |00,
The Teancn that thet conttaect exists in hecauss the PSA
contempiutea that First 100 would pay for the placerrent
[2es [or United Lepal Services, because T wasn't poing
1 do any bosiness without essentielly pering paid up
fromt, as & quaal reteiner fom somebody to — becatse

1 was gbout Lo go incur 8 bunch of costy, publication
and g0 forlh.

The paymont armangeinont agrecmeni dic wot
changs. There was only one. "Lhe -- there was one
change cthat had been made when the mailing -- Mhers was
a statute that changed tha mailing from frst-clugs
wail to certified mail. That chaoged Tuly 1staf2013.

At thet poiot in thne, our up-front churge to
First 100 wont up by $50 to accommodate that cost. But
ollierwisg, dhe contract stayed éhe same the cntlre
duration,

50 sotry for the aside, | wanted to b
technically agrurate.

2. AndIappreciate that hecauss it iva--1
wanted o tnake suse that we anderstond the difference
hetween the two types of agreements,

A Yes. And 500 answer your puriicidat question,
the: puymert anengement sgreement was negodated fully

All-American Court Reporters (702) 240-4393
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Fage 18

belween me and Laraf 100, Lk got — it god totally
aepatiatad,

The FSA, thaugh, United Legal Senvdees, we got
hunded v templas. Ckay? 8o~ and | - onee | got
that core termplate, | kept conrel of it because [
didn't want First 100 iDserting clauses iow it in the
middle of negotlating with an HOA, suddealy changing
L5 regpousibilides under it.

I mean, that was just ok goinyg to bappen. In
order o make this thing eost offective, Thad to
cowkie cubtor it as much as possible. To yon
undcestand?

Q. tdo.

A. So at the beginming, | waa [ke, Give me the
template. And then the typigal process would be T would
gt contacted by a lower-level employee al Fist 100
suying, Hey, here's some propertics that are heing
dizcussed with HOM so-acd-so, piease prepane a PRA
tempiaie becavse they are interested and would tike o
sign or have theic attorneys review it and sipn,

Generally, the HOAa had their altormeys review
itand pive it their approval, which, by the wey, I
think speaks g lot.

And so Twould prepare tha PSA usirg the
infurmation s to what the properties were and sa

Wom oo b Ga R e

a0
11
14
13
14

15

Page 23

through -- 2nd I ean agk you mere specific quentions,
Butcan you walk = can just give me & general overvicw
of what your agrsernent with First 100 looked like in this
partieular case?

1 herve 1 copy of i, and § kpologize fut you
guys don't; it's the documents that you produced rhat
ave Rates stamped from Carringlon 770 to 780,

A, Okay.

0, Tt's the purchase and salg agreemcnt berweon
Firet 100 sod United Legal Services.

A. Okay, 't gring to stop you for clarification,

You said the contract betwesn Fiest 100 und
United There's anly one contrnel between First 100
and United, and that's the payment arrangement.
afreenent.

1F you're talldng sbout the IS4, that's the
trl-party agreamant, And that's ot just betwesn First
100 end Undted; it's hotwesn First 100 and United md
Kouthern Terrace,

Are you talking about the PSA, the tri-party
agrecment, or are your alking about the payment
arangement egreement?

Q. No. Tepologize. Yean, T'mtaiking about tho
agreament solely between Firgt 100 end United Legal

Services.

Fage 18

farth. This wes information on the properties and the
numbers that yau ee heck in Fxhibit 1,

That informeticn was provided 1o me by Fimst
100 L had to refurmel it, put i inte Exhibit 1. And
then in the main PSA, | would ¢hange the HOA natne at

" the knp in the preamble. t would change the HOA

signature block and (n the nanfee addregs, and then I
wonld eoufirm witl the Secretury of Stale that by --
the exact legal name of the HOA, And then I'd turm it
frto a LI and mail it baek and go, Thers you go.

Bepavnse when T got it back, T didn't want to
than have to go through reading every singls sentence,
seeing iF sornsbody mads & change to it 1-- 1 waso't
going lo pley that game. It wauld have heen
extraordinarily titne conauming and costly. Sa that's
why [ did it that way.

But In terimns of nagotiating with the HOA, L
personally never -- nar did UNLS ever negotiate willi the
HOA. Doy thet moke sense?

€} Yes, Absolutely, Yes.

A Tshot the template back to First 100, snd then
they kept interacting with the HOA. And then sernebimey
these PSAs would poroe beck signied, 2ud 1 would be the
|ast sigmature block on i

Q. Okay, Understoad, S0 ¢an you, ! giess, walk me

Page 21

As Oleay,

Q. Samry. And thank v for catehing that,

A, Qkey, The payroent armunpemoent agresroent, there
wes only one. Soyou hed mede a reforence a few
senlences wgo raying for this property.

Tlere was only gne paymeant amangement
agmetarent slgned Decernber, § think, 5, 2012, That's
my recollzction of it, but T den' have the document in
frant of ms beczuss your offics baan't produced the
decuments for e t vefer o, But Tetme go by momoery,
Ohay?

Tt is & relatively shovt document saying that
Fitat 100 i3 t0 pay according t the fallowing
achicdule, seg -~ and then thore's a schedule in the
back for payment placetnents, Okay?

And the ~ and Uniled Lowal Seovices was going
tu be perfonming the things ln that cootrasr.

That's w ] mizam, it's & vory short and simpie
contract

Whiat iy was mostly me, a5 o lswyer, heing
worzied vbout the follvwing things: Whoat bappens when
sotrething goes wrong? Okey, Let me give yor an
example. Somehody files 8 bankruptey. Does Unived
Lepal Srrvices follaw that inta the bankruptey? Da we
nenr cests flling o notice of sppesrance? Do we Ineur
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Page 22 Page 24
1 cisty filing & moticn for 17 sty to continue the 1 whiat we would nave goten pad in arder 1 start on it
2 auption? @ In ather words, T insisted on gelting paid in il up
2 What happens if it's 8 Chapter 137 Wit 3 Honk,
§ happans i there's ltigarion involved? What heppers 4 Q. Ohyy.
£ if somehody files 8 litigation to stop the sale? Am ] 5 A. Now, First [0 could have recoverad that baek in
8 supposed €0 fils an ohjection to a motion for 8 the back ewd, but in general, Pm talldlng abeut Tnitad
7 injunctive reliel aod so forth? And the reason is I Lepal Services. We got paid up front for that property
o because | waz concemed, 8 I pet placed, Ckay?
4 Because ol sume pumk, you hep out of e El Q. Understood,
1 coulic-catter bteps comtemplated wmder the pricing of L S0 1'm going 10 ask you, you mentionad carficr
1 MAC 116 rod into soros real Tawyer work, And so thig 1 that when United Legal Services entered into these
12 ane basically anlicipates thet i things go off rack, 12 ngreements, in $9 pereent of cascy, itwas when a
13 then we get paid time coat. =3 Natice of Sale had been -- alrgady been recorded,
i Otherwise there is a. fixed placement feg for B And that --
1k each ane, and you can see towards the back, ita $750, -5 A, MNo.
16 if 1 recalt earreetly. And that number is derived from -6 ), — tecaived documemts « U'm sorry,
L3 NALC, -1 A, Notice of defult,
-2 Are you ewarg of how it'y derived from NAC? L 3. A Matice of Defeult and the 90 days had
-8 Q. Yes, larn But if you want to expluin for the 1% expired —
7 recard, plenss fze] free Lo, 20 A And then we hed picked itup ready to sturt the
2 A Allright. [ balieve there's & document 2 Motiee of Foreclosures Sale procass,
21 enditled Clad: Connty Colleetiona Faes or Costs incladed 22 (). Gotit. Thank yon. Yeah, Okay.
2z in that doewment, 3 S0 — and you menlioned that you regeived
H Q. Yes. 2 decurments trom the prier fustes, why, in this casge,
5 A So— = wus Red Rock Fiancial Services; s that ..
Page 23 Page 25
1 {Whereupoa, docuaents were provided.) L A. Mo, [ did not say that a¢ all,
2 MR MESKEY; Thank you, B Q. Olay,
2 UNIDENTIFIED SPEAKER: Where should I put E A, You used the word “trustee.” T yow're using
4 this? 1 the word frustes, [ going fo be very blont, you need t
3 TIIB WITNESS: We're off. 3 rerend NRS |16,
£ {Bricf Rocoss,) b There is 1o such langnags as istee i that
i THE WITNESS: Are we back on the recard? i sintute, That statute, that language is m WRS 107.
1 MR, MISKEY: Yos. 4 1 swongly believe that a lot of the other
] THE WITNESS: So Idon't kiow if = the ¥ coltections agencies which record Natice of Trustes's
La Biated starip gt of files, which just amrived in the 1 Sale for thesa propetties orissue 8 Troztee's Dead
1" roor, T don't koow i thiv deeument s in thers, But 1 u when they foreolosed on things are just — it's
1z bhad produced to you romefhing calted, like, 1z ludicraus bow weorrest thal s lagally, Clhay?
13 Clark County Collections Costs or something Tike that, 13 We absolutely were nol 3 tnstee. There ia o
e Fs ar Excel sheet, And then - & looks e this, 2 trust refationghip, Thare is 0o Deed of Truat. Do you
b5 Do you soe this? 2 uniderstand that? We are the agent autharized for sale.
] BY MS. PARVAMN: 1E S0, yau know, T— T am soiry to get a little
Li Q. lda " excited here, bul arybody tries 1n pin the word
-8 A, Soaffte the tght it says, Rebating 1o NOS, LB "rustee” un me, I'm going to vivlently reject because
-4 Motice of Sae, Okay? And thers sre certain steps, such £ that implies an entire set of fiduciary
2 #s publication, recordaion costs, aud sa farth, [Fyou % responsibilities that I refuse to have imbued upon. Do
1 add a:l of thetup, it adds up to $750, i you wnderstand?
] However, the copy that you see will add up ta i ). [do. And I apologize, Ithink T was using
21 B0 bucanss It adds another S50 of 2 mailing gost. 1t 23 word from ‘he prior trustee because Red Rock, Finanpial
24 uged to sy 35, of now it ways $35. ¥o the placomeni 24 Services refers to ilzolf as the trustoe I sovers]
25 2 doelments. ’

fee would luve been $750 for this property, end thal’s
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Page 26

S0 If1 call you a trustee, T apologize, I'm
wuing the temainolopy (hel's in the recorded doconicots,
and I think thoe Red Rock Finaucial Services cails
itself n enlfeation trustes,

A. Then they ure reterded. Seriously. That's
rewarded, That's legally ingormect, They ace going to
el themrelves in a tremendous amoeunt of trookle, and |
refusz 1o think of thern a3 heing a trosiee,

They were acling urder NRS 116 i all
capacities, and if they were getting incorrert legal
advice ag 10 how to write up their documents, well,
thar's up to them,

[ thick that what they were doing was retarded
if they call themselves trustee, Okay?

(. Fair emough, S0 ' jnat going 4o call them
Ked Rock. :

A, Perfect. Much better,

Q. 8o in this euye, did you — and T shruldn's even
13y "in this cage," because the ogreement applies,

Bt I'm going te say "in thin case” because |
asgurme you received documents with respect to this
pardeuar property?

A, Oh, yes,

Q. Or -- froni Thed Rack; Is thar carrect?

4. Thet's correet. And the documents that we

Fage 24§

A, fowouldnh even cross my tiind. No. T mesn,
when — g8 & matter of induatey standard, | meant, when a
sallsctions agancy takes over a file from a prior agsocy,
yau dor't get the entire set of docioments.

| mean, thare's a lot of intemal dacurents
Wat get ~ I roean, you only get what you gel, which s
the hasics, which is what we got.

‘We didn't get customer service notos, We
LA gt e [etvers in the Gle. That's nol how
things work. Do you understand?

o at didh't even crogs my wmind, nor shauld i
have been, to ssle for any paytnotts that wers profforod
Tt proviously rejueted st any time by Red Reck, Lety
Just-- it's gf ue consequence to Uhiited Lagsl
Services.

0. Did United T.egal Scevices ever tepslve proffered
payments thet you rejected —

A, Mo, Imerestingly enough, ne. As 4 matter of
husinese poliey, 1 thought it would be very, very
imyortant that whenever a benfieiary orthe servlior or
e lnwyer for a beneficiary ever tendared any payment,
wee plwaya ook 1t withour questlon regardless of the
dollar amsunt,

And that happened cight or nite times porosa
the 208 propertics. And an &l inatanecs, they were

Page 27

reetived are -- have been produced o you,
s (e Motice of Lien, the Motice of

Default, and the account dedgil, the wansaction detall
printout shewing whel puymonts had been madz against
the property. That's correat,

€. Okay, When you received these documents, would
there ever - would there be an indication in — apd 1
wssume it would be probably fu thar acceunt dekeil, of
any paymente wade either iy the lomeawner of dny othay
pauty with raspect to the alleged delingneney ou the
account?

A. Lef me parse that question out,

Q. Fair cnough.

A, Twould shovr payments that posted.

Q. Okay,

A, And it muy show paymmens that were made bot then
was an NP check. [twas my understanding -- sorry,

It is my understanding now after going theough

varipns depasitions, 1% my understnnding nowadiys
thai payments picffered but ot (ke by the prier
collections agency would not show up in the deaii,

Q. So if's fuir to say thet at the tims of thia HOA
sale, did you ever — ym wouldn't have asked the
prior - you wouldi't have asked Red Rock asont a
peaffered payment. Correat?

Page 29

just the nine moonths worth of aysessments. And in ull
inatances, they were gearing Up for a giom fighe, and
they slf sperned shocked and surprised when ye said,
e, nir profilem,

And in all instunees, we rpcorded in thy land
records aoolice of purtiel payment of ten indicating
that the payor intended that the payment be as applied
against the superpriotiey portion of the liew, bt that
Urited Lega Services had no opinfon, Jegal o
etheradse, e to the efficacy of much intent.

. And ifone of those paymente had een made to
v and you applied it and then you recorded thia reivage
of partial len, would that bave affested how you would
have cried the sale in thess cases?

A, Another excellent question. In all inslances,
nohody else ymid off eny of Hie athar portfan of the
tien, In all instances, we sold what praperty at
aaction,

Now, we tecorded the -- the nutice of partial
reledse of lien prior to the auction, And so at tha;
peint, it was, In my opirfow, constructive natics to
My progpeetive oyer that tis thing wae sitting vt
there in (he land secords,

And as a meter of poliey, | 450 apnoureed it
atthe auction, thet that event accurred, Why? L
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Page 30 Page 32
1 don't think | was under any iegal cbligation wo. | - in those documents that acyone had proffered any sont
Z Just thought it was an importanc event that was en i of pay-neat prior to you olbtaining the file?
T mspectofcrying it out, that notice kere ws an i A, Noue whatsoever in ety instance,
4 {mportant event that happened. Why we would do this, 1 ). ™nany instance on eny Red Rock file —
i for example, things thar filed bankruptey, [ would say, ] A, No, Let's—
£ ol know, We're — we're continuing this, Wa're J Q. --iathat--
1 postoning this muction as aveault 0f o hanknptey was 7 A, That is cotroot But let's makes sure we're
b Rigd, ) ® talking about Ihe satme fiing,
i Tt wesn't just thie robotic auctioncering, § Q. Leth. )
1 wis Jike, Okay, well, T just weant to let everybody kuow e A, When we got the transaction aceonn: detail Fom
11 that a pantial payrrent was made. We did record it. B Fed Rock, none of them, 16 my recollection, had any
Lz Let's stert the aucton, 12 notey — this iz, agein, to my recallection — nad any
13 . And Tknow yau said that ynu recorded a partial L3 notes saying that a proffer had been received and
] telease pier to the sula. Was ther any -- and thet you L rejecied hy Red Rock,
L gave — (hat you ericd this 2s perl of the Instructions. Eh As wresnlt, 1have no knowledge of any such
Le Was there any specific language in the td incident al any time. Whether il wus mande the week
T Fareclosure Deedy reloted o these sales? The deedy to 7 bt OF twn years, watire, | haveno knowledge, | had
e the purchagers at thess sales dhat would have - that 18 ma knowledge unti] these dopositions began in the last
L3 waitld heve slufed thal there was gome sorl of purtial 18 year (hae things such tke thet even oceurred.
20 payment mnls? 24 . S0 fhat happened in this case. And it's tot in
21 A, No, Mot st all, Beewose the nglice of partiut 21 wour dosuments,
22 paymeut was alrcady i the Jand records, and thers was no 22 A U surprised. § did not know that watil righe
a1 lzizal reayom to at all, 23 now, wntl you told me. Interesting,
24 T mean, the buynmge ther's in all the 2 Q. Soin this case, snd [ bave s copy of the
25 foreclosure deedn are very standardizes), and they 25 documenis, jost if you wait 1o take a fook at them. But
Page 31 Page 33
! are -- {here was oo extre language. And st for the L they are documents from Milss, Bauer, which is qutside
2 record, this was not — the property that s the z counsel, I'm mare you're familisr, for Bank of Ameriea,
4 subject of this case was not one of thuse partial ¥ Tt's aoume comespondones, elong with 2 copy of
4 PYTIETE BUpeTtits, 4 a cheek to Red Reck. And they arc the docwments --
5 QO Tknow. E they are part of your doruments just In ¢ase you santad
b A, What I'mi also triving to do with you, Christing, § to refer to them, ood they sl of page —
* i8 to provide a broader education for you a2 to what in 0 A. When yau rey part of the documents, you mean the
& the warld the « United Legal Services' sales were and £ pile? This 1,300-page plle?
9 hope that fure deposilions will ga el quicker, i 1. Thet pile that's - yegh,
“ [ do knew that that has been the case with Lo A. This pite? Okuy, Becuuse —
-1 sevaral of vour solleagwes, I think I'm down to enly EH] Q. Somy. Go ghead,
i 15 minaies on futnre depositions with certain of your 12 A, Well, yon said part of your documents, ! thiuk.
L3 culleagues becayse they understand the backgroned of 13 Mat part of my documents,
11 cach case, 4 €). They are not part of your «= uo, They une not
L5 Q. Theaks. And [ appreciate that, And I reviewed 15 part of wour decnmenta, They are pact of the dacuments
14 alot of your depositions and 1alked to my colleagues, % Far this deprsition, which they ane all — gy ure
n A, Okay. Good. L recorded docwments, all of the dosuments that you
e 2. 5o rerhaps in the future, we can incorrorate 12 produced in respunae W s subpocos, and then the only
14 some of your pricr teatimony, and ao Tanprostae yoo b4 udditivnal documenis are these, what's calted, for lack
B going through this with me. =0 of a better teyny, tender-telared dosuments. _And thase
21 T knpw that in this case, this wasn't one of 21 giort at Botes stamp 287,
22 these sales whers you accepted a pertial payment. Whet 22 A, May ] apen the pile and look at them? T'tm
23 1 st to koo 16 — T think | know the answer to this, #3 curicns. T just intellectually curious as to wha date
24 £ thit was,

hut I'm going to et you tell me — when you received
the documents from Bed Rock, ws there any indization

Q. Sure.
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Fage 34

A, What Bates stamp?
Q. 287,
A, 'This is en offidevit from Miles, Baver?
Q. 1eiz And e affidgvit refarences two
tlifferenl -~ some Hifrent letters and o copy of » check

ilifferent exhibits.
A. Thave oever seen [bese documenis before fom -

Page 36

ta i at Bates Mamber 317,

A, Oh, gl e keep going,

Q. The letter that you suked me vboul whare you
said, Waa it 20137 So -

A. Lotme keep going.

Q. Sure. Go nhead,

A. Ob, and saune thing, There's ancther pcootn,
delail privioul muding -- or ke o « these soooml

H
A
4
i
g and eomfinuation of recaipt of that check as four
T
L}
E

Q. So they weran'l -- ity fair to say thet they
B wara not included n the bstch of documents (hat Bed Rock Lo

details keep going with diflerent printouts aitilarly.
Some of thein are writing ob it, and 30 they are pot

11 would have senr Urited Legal Services with respect to = docurnents thet were produced,
12 this gecount? L2 There's 37,
i3 A, Thal s vorrecl. 3 Q. Yenh. Just to clanify, I'in nov representing
1 And T talking about Bates 187 through 294, ta thet yau produred those documsnts a2 part of your
13 [ have never seen these doganetts before. They have 15 response to ths subpoena, Those are just part of -
16 not besn -- were never produced from Red Rock to Unlted 16 thise are (e documents thet Red Rock peovided to Miles,
17 [.egal Services, by Baner,
8 Q. So acoording to these documents, Miles, Bauer, 18 A Okay, [understand, | was confiused becanse
9 am behall uf Back of Amenica, delivered a check 1o 15 there is alse a loter e in Batea 291, And Bates 291 --
23 Red Rock on January = of T should say senl a check, 20 see, whal -~ what T can't tell froin this -- okay, Yes,
i alony with eowespondente, fo Red Rock, on January 10th, 21 Tha second poge of the affidavit explnirs it.
a3z 2013, And the check was In the arnotint nf $655.14. 22 S thare's three affidavits tut cume back
L A, Ave yon sure about "137 Whet vy thet dube? 23 fram Miles, Bauer. Exhibit | s the Japuary -~ is the
& Q. 1belisve it was 2013, 24 Decenther 14th letter.
25 A, Wait, What pape ave you on? Q. Carrecl,
Page J5 Page 37
1 Q. Tamon -« Tthink actally the docytnonts are u : A, Exhibit 2 wag what Red Rock senc back to them,
z Linrle bit Longer (o Gue numbers that you referenced. 2 2. Exntly,
3 Beenuse they include some accountings, H A, And ExIdbit 3 i the Tanuesy L0ch letter from
4 A, Well, that - the aceounting doctimenls ure t Rack Jung at Miles, Baver to Red Rock, along with a
] hctween 235 -- i check,
& . Have you seen fhose, the aceounting docgments? § Q. Exacily.
? A. This == | have 1o lool st them. 1Iold, pletse. ? A T heve caaght up o where you are uaw,
! 1t eppears theg 295 Ihrough 303, roughly. 1 g Thank you.
4 would have to go back and comypare them exactiy to what E Q. Sorry for jumpiny shoad,
i I prochreed 1o vou, beeass whet | produced to you s La 50 ITbelieva it's fair to say thar with
1L whal way produced 1o me. i respect to either — 50 you've never seen & copy of
17 But T -don's recall Batez 304 being produced to 12 thut Decamber 2012 Jetter from Miles, Bauer to
1% United Lagal Services because that has some handwriting i1 Red Rock, ia thag right?
u on it And Tdon't recal] getring docyments with i3 A, No. Never, That is eorvect,
15 landwriting on thermn on the ascount detail. 5 . And you have never sezn the respanse lefrer from
16 5o whatever ducument 295 through 304 13 woe 1€ Eed Rack to Miles, Bauar. Comect?
” 0t tbe dosument thet was preduced to Unlted Legal 1 A. Thet s correat.
L& Services, hecause it eppears to be a printout of 14 0 With the caveat that perhaps the acoount detsjl
b spmething that samcbody wrots samething on, Okay? 18 iz something similar to what may be cottained in your
" B0 tse - i recortds?
2L . Okay. 2 A_ None of this [ have ever seen before. This
- A, - doctment that yon have from United Legal i entire -- through 323, [ have never seen before.
& Serviees is what was produeed to United Legal Services. 3 Q. Okay, 8o on-- and that includes a eapry of the
24 Ckay? 4 chack, which s at 319, which is for $555.34. Correct?
25 B3 A. Thar's porreot. 1 have never geen this bafire,

Q. Understood. So the letter that 1 wes referring
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Page 3B

{3, Okny. And [ust going back to what you sald
hafore, if - if Undted Lagat Services had recefved a
chieck of this paturee, meaning a check for what Miles,
Bawer determined was nine monfhs Worth of comraen
assessments and reazomable collectlon ccate, tsat United
Legal Services wonld have appliad that eheck o the
accovnt, Comect?

A. Oh, absalosely.

Q. Yes,

A, You mow, Red Rock can do what they say, but
Linited Legal Serviees was not going to got in the middle
of a dop fleht as 10 how 40 intexpre: some rathey gray
lenyueage i the stanine, What T particulardy mean by
that s whether the superpriority portion of the lign did
or did not Include collections costs.

1 understend the collections agencies tock the
position that it did. United Lepal Services was
agnostic to that, 1understand thet t was a matter of
some disputs, especially at the tima, BubT wasn't
guing (o gel o the middle of  fpht. IF they wunted
te tender money towards it, it's fine with me.

Q. Olkay.

A And {t may be. Tundersiand that it's sl a
matter that is unesolved. Tt may be that Miles, Baner
shouldl huve tendered it with the vollections costy, And

Wom o momowm

FPage 410

in the P5A, which iz strict marchirg ordess to take it
to sale.

). And smubedied W thet Agresment, was it also the
HOA' posidan thet United Legal Servicey way not allowed
1o negotiste A payment pla with 4 botzowsr, evon?

A, 'That --

Q. Maybe T dicn't ask you the right question, and
if you need me 1 carity, T ean,

A, Well, Tdo understand, That pacticular subject
T don't think was relevant on this particular proparhy,
But on oecasion, {hete Were payment plans lhat wene
antered, Typically, it was & peymant pian that had been
eotered into by e pricr colloctions company.

Racently —- and yet it got included futn the
P34 because it was a delingquent peopetty. Becousg
gomelimes it took rwo moithe for these PSAS (o be
Aigled.

Snd so we would file the Mokice of Foreslnsure
Sale, and then the phones would light up becayse the
bomrower thought thai they had entered in a payment
pisn, which they hod in these inslances thet '
thinking ehout.

And in these instances, we would ponrfion,
genetally through Fimt 100, who would then eonfinm
with the HOA tor hanos the payment agrestineat, And in

Page 34

perhans Red Rack took an entirely correet lega) position.

T don't knwow if that answer has even been
determined yet, but I imdersund it's before Nevada
Sopreme Court,

Q. Yoz, | meun, 1 thivk we're -- all of ug in thls
rogm aré probatly familiav with differeni judges’ stances
oo that, And there 1s no clear mswer, abviaosly. My
positiom is predably diffecent fom Mr, Miskay's, and we
will lot us fight that out.

Fuat let me aste you this: [fyou had kwown
ahout s proffered pryimont to Red Rock, would that
have chunged Unlted Legal Services” courss of action
with Tedpect to the foreclosure of this patticular
properey?

A, We. And Tet e explain why,
Q. {irear.
A. You agid United Legat Services' position,

Uikl Lepal Serviges did oot have a posifion,
Uinited] Legal Serviees” position was that of [he TT0AY,
We wets the agenr and only the sgent of the HOA, We
wure nod the forecloser, We were the apent autiiorized
far sale.

As & rosult, cur position [s that of the
HOA's. Whatsver tie HOA wanted, that was whal the
HOA' position wag. And the [10A's position is embadied

Page 41

all Loxt » yrnEnt w that wene paid oo
tine by the hameowner, who tock il hyough to
gumpletive and were comploivly ok it
The faw that the payments became delinquent on
ntd once the eems of the paymcat plan beeama
delinguant, then the payment plan agreement was void,
Aod po e teed it up for sale apd sold it

. Yo said that you would honer the payment
plan =«

A, The HOA would honar the payment plan, would
instrict us. That's ight.

Q. 8o ihe HOA would henar -- waould instruct yau o
honor the pryment plan that had heen eagreed upom bepween
prior eollection agont and the — on behslf of the ROA
and the borrower.

Thid the terms of the tri=party agresment
permit Undted Legal Sarvices on behalf of the 1324 ta
cver ohiter itlo these types of payment plan, of was
there any sort of express --

A, Mo, Tn general -

Q. - that — sory, Go ahead,

A, In generdl, the Instrictions to Unlted Legal
Services were vary cledr, which is, Take it to sale.
Mow, Lhete were a faw escape cleyses for unantlclpated
evets, Thess being winbrulle pgreeenents, Yoo had ie
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anticipate a variety of things gotng sideways.

And in such instances, First 100 had
ureverable proxy o speak for the AIOA, And in those
instanices, soinatimes & deal wag worked out, but it was
VELY TiTe,

EIl give you an exavple, {In one of them, a
Chagpter £L wag filed. What do you want me to do?
Right? Do [ o in, start spencing tons of money?

And the answer From the HOA, which came back
vid Firsl 1060, was, Just get the nine months plus
collectans costs paid through a5 part of the
Chapter 11 plan,

Angd that’s what -- (hat's what ogvurmed. T
wag a yery low-cost event, and the horeowner -- you
know, ooce that lien was paid off in fall, ten fhe HOA
bed no further interest in eollecimg on i

WS, PARVAN; Okay. Ithink those are all
my questions, T really appreciate your time. T'm
hopeful thal in the futura we can wot through these
quicker.

1 turm it over o M. Miskey foe any questions
that he might hdve.

EXAMINATION
BY MR, MISKEY:
Q. Tjuet had a couple of questions about the date

I R N T

Page &4

becanse [ was ourious a5 to whet e bbb was. And
algo | went Beeanse | eanted o ensure that | was
educated a3 a fatare auctionger as o exactly what
somebndy elae's processes Wers,

And it wis just cruzy beeavse these pruportios
would bz credit bid by the HOA al 13 or 515,000, And
then fhers would be o bidder, and then the HOA swould
win therm.

And what's an HOA going to do with 4 property
st that point? They have now become a landowner, They
are responsible for laxes, they ars responsible fr
paying HOA foes, they are responaible for cleaning up
the property. They are responsibic for selliag i,
renting it out with » potentially cloudy title, 1t was
a IMess.

MNow, if you were an HQA for condos, you were
in a pacticwlar bind. MOAs for condos had teerille
ecanornicy, CGenerally, thess flen amounig for theso
really lousy condoe -- and when Tsay “lousy,” T'mean,
you know, the market value an these things is Kke 68
prand, in a really kind of, you kuew, uot geod arep of
town, The lien is $4,500 or £8,000.

Nohody in their right mind, and T mean nobady,
would pay $3,000 to buy a one-bedootm aparimtent at
Bella ¥ita HOA and then have 1o renovate the apartment

Page 43

of the sale. Do you reeal] how many hidders atiended
this particular gale?

A, Was thig tiw May 3 (st sale? I think i was,

Q. Yes

A. There was & lot of people in the room. There
wa - there was prabably |5 people in the room. And the
reason is beeause these were single-family reafdenses
thap were moatly on the Tist, which was 2 bit unusnal.

And [ think it ey assist yau, Christing, in
underatanding a liitle bit marc shout why theae HDAs
wete an underrerved matket,

May T spoak just bricfly?

Q. Yes.

A, You have we logk at the cconowmics of the
situation, Again, this is my understanding us io the
Firgt 100 bugingss model; you will have o agk then in
particular, But it's just so creative, 1--1
appreciute why hey hed such high kopes for growth.

And, In patticular, if vou've sver gone 1o an
HOA auction, especially ang in the 2011, 2012 time
zone, which [ did justas a matier of inlerest, a great
dea! of the properties were wor: by the HOA via a credit
bid,

And & oredit bid wos for the full amaunt of
the lien. And so [ weat to an Alessi & Koenlg cne just

W om oo Mo om o M e

Page 4%

and then rect it out and then po spend 15 grand
lirigating fr. Twean, yoar would chew up any and &)
of your potgutial peoflt. Or at least [t wewld requlre
6 tremendaus omount of up frent cash flow, Why?
Becauys thege things would rent out st anly $400
month,

And so after a year, you get $400 in rent,
that might have chewsd up your entive cost of
mnovating the property jusi 1o be able o have
somebody in there. So generally, e cando HOAx wenild
wen take anything o anchion beoausc the indostry
srandard would be eredit bid your ben amaund,

Well, First FO0' bright idea wad there's no
stetutory requircroent to do thal. Aud thal's why you
Ree in the PSA thet the opening credit bid is $99, |
opened 1wy every single sncion at $99, and we sold
every single proparty.

I-- I thought i wes brilliunt, Soasw
result, there was active particlpatlon al these things,
Why? Because you could pick up a condo for 1,560
Bucks, for 2,000 bucks, inslead of $8,000.

And at that point, the econoanics started ¢
ke semse, bucause then you could pry beek vour costs
plus your cleanup costs, your surtion cols pius you:
cleanup ¢osiz and get that back withina 10- or
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Page 46

I l-mapth period just traugh rent,

And 21 that poink, you're cash oeutral, and
tlren you decide whether yon de or do not weat o fils &
lawsuit, We really changed atovyd fie sconomics of it
quite significently.

And a0 moest of the 200 thet got placed with
Uniled Logzl Servicos wers condas. Mest ol the ones
thut we suctioncd off wers condiy, But occasionally ws
had houges. And this wes the orea that hed houses.

And hooses had rather energetic suctions
becsnse 8 wider rnnge of bidder were imerested in
houges. [ mean, people who buy these things at HOA
augtion ave kind of a small sroup. it's » smell
ndusimny anyway.

And 50 we wonld have the regulars there, you
know, Maybe Chriz Hardin would show up, B - Guy
Chacen {phonetic) would dhow up, These are for the
condos. Buf when honses cuve up, people would come out
of the woodwnrk, and this wes nnc that I recall as
being particularly well-populated.

I would sey there wee at least 15 peaple.

That's 3 long anewer o your question, put T wanted {o
educate you 5 fittle bit as t how thesw things
happened,

£} Clkey, To the best of your secol|eation, the

Paqge 48

Q. Okay, Then just one mors erea of inguiry, Had
you ever had wny priorconfuct with R, Ventures, Wil
priot tp the dake of this auction?

A, Mo, The guy's nanme Was, like, Dwurell or Marren
or sumething like that. And for prople that | did nat
Fnow from a prior suetion - in obhor words, any tire 7
suw u new Taue, I prequalificd them, 8o iF they showed
up 2l a wksequent suetion, 1 didn't prequalify them
hecange they wepz & known quantity.

And I remember thix Derrelt or Duren guy, He
had cashier's chooka ready to gov, So thet's how he
prequalified. He never showed up b any other auchivn
And I've never szen bim before, never seen him sinee.

MR MISEEY: Al rfght. Thave no
furher questions,

M5, PARVAN: We're all s2t.

THE WITHESS: Thanks for your tima.

(Discussion off the record,)

THE COURT REPORTER: Doy wani s vupy
of the travseript?
ME. MEISKEY: Yes. Copy anly. No
exhibitz. E-copy,
(Exhibis A marked)
{Tlte deposition concluded at 4:22 powy

Fage 47

openieg bid amgunt al this propery wos $957
A. The -- [ have no specific recolleetion for this
ong, but I can assuredly say yes for bwo reasans,
One is triy operting bid sheet agys $99, and two,
T have oo reoollection of anything on sny of the
mroperties 1 ever did open at other than $99. And ihe
reason s hecauss [ was contractually obligated to open
it for $99,
Q. Du you kenow whal the winning bid was for this
propetty?
A, B Trecall, from my review of the notes
yegterday, it was §10,100,
Q. 1l represent to you that that is cormeet.
Was - fid It take mubtiple bide to go fram
99 ap to 10,1007
A, 1 have na specific recollsction of this
particular propecty, but 1oy memory is thal cach oz of
the propesties *hat day had viporous and active bidding
from mulliple partivs.
[ don't recall any propertles wiarlng at $9%
and then having ane bid in cxeess of 10,006 and then no
other bidders. That's just -- that wonid have been an
auldbalt event. And so T would say yes, this waks
pullic anction that had vigorous bidding from multiple
parties.

Fage 49
CERTIFICATE OF REPORTER

|, Cindly Miagmussen, Cestifled Court Repurler,
State of Nevada, do berehy certify:

Thet repored the deposition of Roberr Atkinson,
IDIBYE} Repruscatative of Untited Leogel Services, commenelng
on Monday, Jomraey 25, 2006, nt 316 p.m.

Thet rior e being deposed, the witness wus dely
sworn by me to testify ta the wuth. That [ thereafter
tamzcribed tay said shorthand notes ine trpewriting und
that (he typewritlan transerlpt is a complete, (g A
aeourate drangeription of my said shorthand nowes, "hat
prio ta the conclusiun of the procesdings, the reading ong
elgring was walved by the witness of a party.

1 further ceriify that [ am rer 8 reladve or
cmployes of counacl of mny of the partics, ner a relative or
omployes of the pardes invalved in said action, nar a
porson (rancially interested i the sotion,

To witness whereof, T herounts subactive my name
ut Lus Yepas, Meveaba, this 10th day of February, 2016,

CINDY MAGNUSSEN, RDR, CCR No, 650
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Speaker: Okay, good morning. [i's May 31, 2013. The time is 9 a.m. exactly. It's

8965 Southeastern Avenue, Suite 350, Las Vegas, Nevada is the sale location. Uh, my name is
Robert Atkinson, We have 18 properties that were originally scheduled for sale today. U, there
were, uh, several cancellations, and then, uh, the rest will be, um, auctioned off, I'm, there were
no postponements. I'm gonna call the cancellations first. First is APN176-03-510-284. The
address is 7255 West Sunset, Unit 2140, Las Vegas, Nevada, That was canceled. Next
APN163-31-615-058, Address 9544 Knotweed Avenue, Las Vegas, Nevada, Sale is canceled,
APNI163-31-713-011, Address 6123 Yucea Fields Court, Las Vegas, Nevada. Sale is canceled.
APN163-31-612-012. It's 9772 Gentle Spirit Drive, Las Vegas, Nevada. The sule is canceled.
APN163-31-613-012. It's 9484 Moon Vista Avenue, Las Vegas, Nevada. That sale is canceled.
APN163-31-614-007. 6055 Amazing Court, Las Vegas, Nevada. That sale is canceled.
APN163-31-213-095. 9933 Wonderfui Day Drive, Las Vegas, Nevada. That sale is canceled.
APN163-31-513-010. Street address 9734 Mild Weather Court, Las Vegas, Nevada. The sale is
canceled, and the last cancellation is 163-31-110-012. Street address is 9828 Maidenfair Court,
Las Vegas, Ncvada. ‘That sale is canceled. Okay, We have nine preperties for auction. Um, the
cancellation call has been concluded. The fiest property that is up for auction is 124-17-510-019,
Street address 2532 Willow Wren Drive, North Las Vegas, Nevada. As a note on this one, the,
uh, mortgage company has tendered and we have accepted a payment of @ months' worth of
assessments. The intent of that payment is to be applied against the super priority. No
collections costs were included in that payment, and a notice of receipt of said payment along
with the intent that it be applied against the super priority has been recorded in the land records.
The buyer today takes it subiect to that payment. The, we make no legal representation as to the
legal effect of said payment. The opening bid for this property is $99.00.

Next Speaker: 100.

Next Speaker: $100.00 going once. $100,00 going twice,
Next Spealeer: 200,

Nexl Speaker: 700,

Next Speaker: I'm sorry. 700. A thousand,

Next Spcaker: I'housand,

Next Speaker: 1,500.

Next Speaker: 2,000,

Next Speaker: 2,000 once.

Next Speaker: 2,500,

Next Speaker: 2,650,
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Next Speaker;
Next Speaker:
Next Spealeer:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

3,100,
5,000.
5,500.
6,000,
6,500.
7.000.

7,000 once, 7,000 twice, Sold for $7,000.00. Uh, what, what is the légal name of

the winner? 'Cause I didn't get your sign-in sheet back,

Next Speaker;

Next Spealker:

Oh, uh, CFC, |

CFC. Thank you. The next for auction is 163-31-615-103. Sireet address

6071 Mild Wind Street, Las Vegas, Nevada. Opening bid $95.00.

Next Speaker:

Next Speaker:

Next Speaker;
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

Next Speaker:

Next Speaker:
Next Speaker:

Next Speaker:

Thousand.

Thousand going once.
1,500.

2,000.

2,500,

3,000.

3,500.

4,000,

4,000 geing once. 4,000 twice,
4,200,

4,200.

43,

46,
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Next Speaker;
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker;
Next Speaker:
Next Speaker:
Next Speaket:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker;

5,000,

3,000-1.

5,200
53
55,

ok

6,000.

6,000-1.

62,
63,
64,
63,
66,
7,000,
71.

72,

76,
8,000.
8-1.
82,
B-5.

86,
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Nexti Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

8-7.

88,

89,

9,000,

9,000 once,

9,000-1.

92.

93.

94,

95.

96.

97.

98.

10,000.

10-1.

10-1 going once. 10-1 going twice. Sold for $10,100.00.
Was that the 9775 address?

That was 6071 Mild Wind Street.
Olkay.

LEE 22

Yes. Next is APN163-31-713-014. Street address 6141 Yucca Fields Court.

Opening bid $99.00,

Next Speaker:

Next Speaker:

500.

1,000.
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Next Speaket:
Next Speaker:
Next Speaker:
Next Speaker;
Next Speaker:
Next Speaker:
Next Speaker:
Next § peaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaket:

Next Speaker:

1,500.
2,000,
25.
3,000.
3.
4,000,
45,
5,000.
35,
6,000.
65.
7,000.
7.
76.
77.
78.
8,000.
8,000-1,
82.
83.
84.
85.

86,
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Next Spcaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker;
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

§7.

89.
5,000,
9-1.
92.
9-3,
94.
95.
96.
97.
98.
10,000.
10-1.
10-2.
10-3.
10-4.
10-5.

10,500 going once. 10,500 twice. Sold for 10,500. Next APN163-31-713-027,

Street address 6175 Novelty Street, Las Vegas, Nevada. Opening bid $99.00.

Next Speaker:
Next Speaker:

Next Speaker:

500.
600.

1,000.
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker;
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

2,000
3,000.

25,

He said 5 -

3,000,

Oh, 5. 5,000-1.

7,000.
7L
8,000.
81,
9,000,
91.
10,000,

10-1.

Next Speaker: 10,100 going once. 10,100 going twice. Sold for 10,100, Next
APN163-31-612-011. Street address 9766 Gentle Spirit Drive, Las Vegus, Nevada, Qpening bid
$99.00.

Next Speaker; 500.

Next Speaker: 5,000.

Next Speaker: Sorry, Robert. Is it 97667

Next Speaker: 9766 Gentle Spirit. That's right. The current bid is $5,300.00,

Next Speaker: 5,100,

Next Speaker: 7 thou—
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

6,000.

71

81,

91.

10.

10-1.

11.

11,000 once, 11,000 twice,

ok

Uh, are you bidding for CFC? Were you placing that bid for CFC?
Yeah.

$11,000.00. Sold.

You're bidding your own.

Hc's bidding for his own:

Uh, uh, I'm sorry. You arrived late at the —
Oh, ckay. *¥%*,

FrE% for CFC?

For CFC.

wEEE CRC,

Are you two logether?
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

Yes,

Can, can | have a confirming bid from CFC for 11,0007
Yes.

CFC. Sold for 11,000,

Gentle Spirit?

What?

That was Gentle Spirit?

That was 9766 Gentle Spirit. APN163-31-311-010. Address 9775 Colored Wind

Avenue, Las Vegas, Nevada. Opening bid $99.00.

Nexl Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaket:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker;

1,000.

2,000,

3,000,

4,000,

4,005.

5,000.

Uh, uh, I'm sorry. You've exceeded your bid limit.
w¥xk I'm sorry. What?

You've exceeded your bid limit, You, you, you -
She, she's separate than me —

She didn't qualify,

T must ****,

You didn't qualify?

No.

Oh, I'm so sorry. Okay.
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Next Speaker: Don't worry. You're, you're, vou're fine. The, the, but you're near your cap, so

you can do your own caleulation, but that bid is, does not qualify.

Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

Okay. I'm sorry.

'Kay.

Mine was the last bid.

That is correct. And yours was 457

I think.

Okay. It's 4,500 is the, our current bid on the table.

Okay. 5,000.
51,

5.

56.

6,000.

61,

6,100 going once, |
62,

63.

64.

63,

68.

7,000,

72,

10
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Nexl Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker;
Next Speaker:
Next Spegker:
Next Speaker:

Next Speaker:

7.3,
75.

78.

8,000,

81,

82.

83,

84,

85,

86.

87.

88.

9-1. 9,100.
9,200.
9,300.
10,500,

10,500 going once, 10,500 going twice. Sold for 10,500.

ok you may wish to perform your own caleulations as well.

Yeah.

That was Colored Wind?

That was 9775 Colored Wind, That is correct.
What was the final on that? I'm soiry.

10,500.

11
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Next Speaker:

Next Speaker:

bid $99.00,

Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaket:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

Thank you,

Next, APN163-31-511-011. Street address 9783 Colored Wind Ave. Opcning

Hundred.
Thank you.
500,

600,
Thousand.
1,100,
1,500.
1,600,
2,000,

21.

25.

26,

248,

3,000.
3-1.

"Thir, ub, 32.

3,200 going once.

33

34,

37.

3,700 going once.
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Spealer:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaket:

4,000,
41,
42,
43.
44,
45.
46.
47.
48,
49,
5,000.
51,
52.
53.
54,
53.
56.
57,
6,000.

6,100,

13
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Next Speaker: 63.

Next Speaker: 66.

Next Speaker: 67.

Next Speaker: 68.

Next Speaker: €9.

Next Speaker; 7,000.
Next Speaker: 7,100.
Next Speaker: 7,100 going once. 7000-1 —
Next Speaker: 7,200,
Next Speaker: 73.

Next Speaker: 75, -

Next Speaker: 76.

Next Speaker: 78,

Next Speaker: 79.

Next Speaker: 7,900 once.
Next Speakér: 8,000.

Next Speaker: 81.

Next Speaker: 8,100 going once. 8,100 going twice. Sold for $8,100.00, Two more to go, The

next one is 163-31-713-010. Street address 6117 Yucca Fields Court, Las Vegas, Nevada.
Opening bid $99.00.

Next Speaker: 100.
Next Speaker: 500.
Next Speaker: 1,000,

Next Speaker: 1,100,

14
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Next Spealeer:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker;

1,500.
1,600,
2,000.
2,100.
2,500
2,600.
3,100,
3,200.
4,000,
4,100.
4,500,
4,600.
5,000.
5,100,
5,300.
5,400.
5,400 going onee.
56.
37.
59.
6,000.
62.

63.

15
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Next Speaker:
Next Speaker:

Next Speaker:

Next Speaker:

Next Speaker:

Next Speaker:

Next Speaker:
Next Speaker:
Next Speaker:;

Next Speaker:

65.

66.

68.

7,000,
7,000 once,
7,200.

73.

7-5.

76.

7,600 once. 7,600 twice. Sold for $7,600.00, The last ooe today is

163-31-612-036. Street address 5984 Lingering Breeze Street, Las Vegas, Nevada, Opening bid

$99.00.

Next Speaker:
Next Speaker:
Next Speulcer:
Next Spealker;
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Next Speaker:

100.

100 going once.

‘What'd he say?

$100.00. 100 going once.

$200.00.
C'mon. 300,
$310.00.
325.

1,000.
1000-1.
1,500

16.

16
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Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
1\}cxt Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:
Next Speaker:

Nexl Speaker:

2,000.

2000-1.

2,500,

26.

3,000.

3,000 once.
3000-1.

3,000-2.

3,000-3.

3,300 once. 3,300 -
33,

I'm sorxy.

35.

3,500.

36.

8.

5,000. 5,000.
5,000, 5,000 once.
53.

6,000

Next Speaker: 6,000 once. 6,000 twice. Sold for 6,000. That concludes today's auction. Thank
you for attending. Bye.
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declare as follows:

|1 am mentdly competent to testify if called a5 a witness in this manor.

the above entitled action.

| 6175 Novelty Street, Las Vegas, Nevada 89148; Parcel No, 163-31-T713-027 (“Propesty™), at @

| Suite 350, Las Vegas, Nevada 89123 scheduled for May 3%, 2613 a 9:60 aan, The bidding begau;

Jat 9:30 a.m.

[|is true and correct to the best my knowledee and beliet.

AFEIDAVIT OF DERROL W, WYNNIN SIEPORT OF
LD NVEEN

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )]

uge of elghteen (18) years and competent'to be 8 witness as to the matters heretnafier stated, harcbﬁ-

2 [ am an authorized puishasiog agent of R-VENTURES VI, LEC (“Plaintiff”} it

publicty-held foreclosure sale,

5. [ could see spproximately ten other biddets af the publicly held foreclosure sale.

legal or equiteble cleirm to the Property that may have heen held by Defendants.

purchase the Praperty at the Foreciosure Sale,

I deolare under penalty and petjury under the laws of (he state of Nevada that the Porepoing

Dared thizf day of February, 2015

I, DERROL W. WYNN, being first duly sworn, deposes and. says that afffiani is over tht%-

L, I have personal knowledge of the facts reqited herein, | am over the age of 18 and.

3 On May 31, 2013 Plaimifff puschased. cariain real property commeonly known, g

&, | attegded the pablicly-beld foreclosure sale located at 8965 Sonth Basters Avenue,,

6. Plaintiff purchased the Property without the knowledge or notice of any adverse

7. Plaintiff paid good and valusble consideration in the amount of $19,100.00 t5.
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ARIEL E. STERN, ESQ.

Nevada Bar No. 8276 CLERK OF THE COURT
CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

AKLRMAN LLP '

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile; (702) 380-8572

Email: ariel.stern@akerman.com
Email: christine.parvani@akerman.com

Attorneys for Carrington Mortgage Holdings, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIN, LLC, a Nevada series| CaseNo.: A-13-684151-C
limited liability company of the container R| Dept. V1
VENTURES, LLC under NRS § 86.296,

Plaintift,
CARRINGTON MORTGAGE

v, HOLDINGS, LLC'S MOTION FOR
_ SUMMARY JUDGMENT
TAYLOR, BEAN & WHITAKER MORTGAGE
CORP., a Florida corporation, WELLS Fargo
BANK, N A., a national association; BANK OF
AMERICA, N.A, a national association;
SOUTHERN TERRACE [HOMEOWNERS'
ASSOCIATION, a Nevada domestic non-profit
coop corporation, JOYCE PIERCE, an
individual, CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES 1 through X; and ROE
CORFORATIONS T through X, inclusive;

Defendants.

CARRINGTON MORTGAGE HOLDINGS,
LLC,

Counterclaimant,
V.

R VENTURES VHL, LLC,

Counterdelendant

{37626715,1}
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CARRINGTON MORTGAGE HOLDINGS,
LLC,

Crossclaimant,
V.,
TERRACE HOMEQWNERS' ASSOCIATION,

Crossdefendant,

Defendant Carrington Mortgage Holdings, LLC (Carringten) moves for summary judgment
on all claims asserted against it by plaintiff, and all counterclaims asserted against plaintiff, based on
the Due Process and Supremacy Clauses of the United States Constitution, tender and the
commercial reasonableness (or lack thereof) of the HOA sale. This Motion for Summary Judgment
is made and based upon the Memorandum of Points and Authorities attached hereto, all exhibits
attached hereto, and such oral argument as may be entertained by the Court at the time and place of

the hearing of this matter,
NOTICE OF MOTION

PLEASE TAKE NOTICE that Carrington Mortgage Holdings, LLC will bring the foregoing
DEFENDANT CARRINGTON MORTGAGE HOLDINGS, LLCfS MOTION FOR
SUMMARY JUDGMENT [lor hearing before the Eighth Judicial District Court, located at the
Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89135, on the ﬁ day of

Maxch 2016, at the hour of g . 30 0’c1ocki.m‘

DATE this 24th day of February, 2016.

(3176267151} il
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Carrington is entitled to summary judgment for six reasons. First, the entire HOA lien,
including any alleged super priority portion, was paid off in July 2010, An HOA's super priority lien
is not evergreen.  Second, there was no lien to forcclose, 'The structure of the homeowners
association' factoring agreement to only sell its accounts receivable to First 100, LLC split the
statutory lien from the debt and also violated the CC&Rs and NRS 116,3102(p). Third, the sale was
commercially unreasonable. The de minimus auction price is bad enough, but the TIOA
compounded its error by foreclosing on a lien that it lacked standing to foreclose on. Fourth, tender
by the prior servicer of the loan, Bank of America, N.A. (BANA) extinguished any remaining super
priority portion of the lien. Fifth, NRS Chapter 116's scheme of non-judicial HOA super priovity
foreclosure viclates the federal procedural due process clanse, Nevada's unique planning laws
mandated the creation of HOAs, such as the one in this case, that have common open space in the
development, Nevadﬁ's super priority foreclosure scheme mandated that secured lenders act as
guarantor of unit owner's obligation to pay assessments. Nevada's legislature then designed an opt-
in super priority foreclosure scheme when actual notice is Defendants' due, Sixth, the Supremacy
Clause bars an HOA from foreclosing on property secured by an FHA-insured mortgage,

II,  STATEMENT QF UNDISPUTED MATERIAT, FACTS

A, The Deed of Trust and Assighment.

On May 17, 2008 Joyce Pierce purchased the property. Pierce later re-financed ownership of
the property by way of a loan with Taylor Bean & Whitaker Mortgage Corporation (TBW) in the
amount of $189,573.00 secured by a deed of trust (the senior deed of trust) dated June 17, 2009, A
true and correcl copy of the senior deed of trust is recorded with the Clark County Recorder ag
Instrument No. 200907010003903 and attached as Exhibit A. The Deed of Trust bears FHA Case
Number 332-4640005-703. [d. American Mortgage assigned the deed of trust to Bank of America,

N.A,, s/b/m to BAC Home Loans Servicing, LP fka Countrywide Home Loans Servicing, LP,

1376267151} 3
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Exhibit B, Assignment to BANA. BANA later assigned the deed of trust to Carrington. Exhibit C,
Assignment to Carrington,
B. Southern Terrace's Factoring Agreement with First 100,

Southern Terrace and Red Rock entered into an agreement with Firgt 100, LLC (First 1006) to
sell the delinguent paviment obligation on the property. Southern Terrace, Red Rock and First 100
executed into the agreement (Faetoring Agreement) in April 2013, selling the account. Exhibit D,
Documents received from United Legal Services at CARRINGTON(O01 168-CARRINGTONOO1 184,
The Factoring Agreement provides at Section 2.01 that the HOA will sell to First 100 its interest in
accounts receivables pertaining to delinquent assessments owed by various unit owners HOA at
Section 4.02(a) would promptly remit to First 100 all payments of delinquent assessments, FOA
would also cease any collection activity, HOA at Section 4,02(i) renounced its ability to credit bid
for the Property in the event of foreclosure. First 100 assumes all risk relating to the collectability of
the accounts receivable, fd. First 100's security was the right to file a UCC-1 Financing Statement to
protect First 100's rights in the accounts receivable subject to the Factoring Agreement, Id. First
100 paid $966.00 to the HOA for the payment rights on their lien on the Property. /d. The payment
of $966.00 exceeded 9 months of comimon assessments.
C. The HOA Sale.

On April 23, 2010, Southern Terrace, through its agent, Red Rock TFinancial Services (Red
Rock) recorded a notice of delinquent gssessment lien, Exhibit E, April 23, 2010 Notice of Lien,
In the first notice, Southern Terrace stated the borrowers owed $739.00, which includes assessments,
late fees, intersst, fines/violations and collection fees and costs. According to Red Rock's own
records, in June 2010 Southern Terrace received payment for the entire amount referenced in the
April 23, 2010 notice of delinquent assessment lien, including, but not limited to, the super-priority
amount, equal to 9 months of assessments.  Exhibit F, Red Rock Account Detail at
CARRINGTONO01238-CARRINGTON001248." On July 27, 2010, Southern Terrace, through its

agent Red Rock, recorded a release of notice of delinquent assessment lien with the Clark County

! This document was produced by Red Rock pursuant to a subpoena duces tecum. The custodian of records declaration
accompanics the business record showing the account detail dated February 11, 2013,

{37626715;1} 4
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1160 TOWN CENTER PRIVE, STUTTE 320

LAS VEGAS, NEVADA 2144

TEL.: (70206245000  FAX: (702} 3830-8572

Recorder as Instrument No. 201007270001199 and attached as Exhibit G, The release indicates the
April 23, 2010 lien is "satisfied and refeased.” Id.

On September 20, 2012, Southern Terrace, through its agent, Red Rock, recorded a second
delinquent assessment lien, Exhibit H, September 20, 2012 Notice of Lien. Per the lien, Southern
Terrace stated the borrowers owed $2,581.69, which includes assessments, late fees, interest,
fines/violations and collection fees and costs, /d,

On November 14, 2012, Southern Terrace, through its agent Red Rock, recorded a notice of
default and election o sell (o satisfy the delinquent assessment lien. Exhibit I, Notice of Default.
The notice states the amount due to Southern Terrace was $2,359.84, but does not specify whether it
includes dues, interest, fees and collection costs in addition to assessments. fd. On May 9, 2013,
Southern Terrace, through its agent, Red Rock, recorded a notice of trustse's sale scheduling a sale
for May 31. Exhibit J, Notice of Sale. The notice states the amount the borrowers owed to
Southern Terrace was $4,431.93, but does not specify whether it includes dues, interest, fees and
collection costs in addition to assessments. 7d. Southern Terrace foreclosed on the property on or
May 3!, 2013, A forccloswre deed in favor of R. Ventures LLC was recorded on June 3, 2013,
Exhibit K, Foreclosure Deed. Although the deed does not state the prices R. Ventures actually paid
at the sale, R, Venture's admitted it only paid $10,100. Exhibit L, R. Venture's Responses to
Carrington's Interrogatories, Interrogatory 24.

D. BANA's Tender of 9 Months' Assessments Prior to HOA Foreclosure,

On on December 14, 2012, after Southern Terrace recorded its notice of default, Miles Bauer
Bergstrom & Winters (Miles Bauer), a law firm retained by BANA, the loan servicer at the time,,
contacted Southern Terrace, care of Red Rock, and requested a ledger from Southern Terrace
identifying the super-priority amount allegedly owed to Southern Terrace. Exhibit M, Documents
from Miles Bauer, CARRINGTONO00291-CARRINGTONOQQ0292., In response, the HOA provided
a ledger, dated December 27, 2012 identifying the total amount allegedly owed. Jd. at
CARRINGTONQG00293-315; see afso Ex. F.

Despitc the fact that Southern Terrace had already received payment for any alleged super-

priorily amount, equal to 9 months of assessments, when it received payment for the entire amount

(376267151} 5
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referenced in the April 23, 2010 notice of delinquent assessment lien, BANA, in an abundance of
caution, offered to another 9 months of assessments, plus collection costs, in case the HOA claimed
its super priority fien was still in place (despitc the full release of the April 23, 2010 lien). See Ex. M
al CARRINGTONO00327-CARRINGTON(00319, Based on the monthly assessment amount
identified in Southern Temrace's December 27, 2012 ledger, BANA accurately the sum of nine-
Omonths of common assessments, plus reasonable collection costs, as $655.14 and tendered that
amount to Southern Terrace on January 19, 2013. fd, Southern Terrace refused BANA's tender.

Despite (1) receiving payment for the entire amount referenced in its April 23, 2010 notice of
delinquent assessment lien; and (2) BANA's January 10, 2013 tender of , on May 9, 2013, Southern
Terrace and Red Rock, moved forward with foreclosure.

111, REQUEST FOR JUDICIAL NOTICE

Pursuant to NRS § 47.130, the Court may take judicial notice of public records. This statute

provides as follows:

1. The facts subject to judicial notice are facts in issue or facts from
which they may be inferred.

2, A judicially noticed fact must be: _

(a) Generally known within the territorial jurisdiction of the trial court;
or

(b) Capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned, so that the fact is not
subject to reasonable dispute.

Pursuant to NRS § 47.150, a "court shall take judicial notice it requested by a party and
supplied with the necessary information." A district court in considering a dispositive motion can
consider matters of public record in its decision, n Stockmeier v. Nevada Dept. of Corrections
Psychological Review Panel, 124 Nev, 313, 315, 183 P.3d 133, 135 (2008}, the court dismissed an
amended complaint after the court took judicial notice of facts in a related state district court
proceeding. BANA and Carrington request the Court take judicial notice of the publicly recorded
documents in this case.

1V, LEGAL STANDARD

Under Rule 56 of the Nevada Rules of Civil Procedure, a motion for summary judgment
should oniy be grantcd "when the pleadings and other cvidence on file demonstrate that no ‘genuine

issue as to any material fact [remains] and that the moving party is entitled to judgment as a matter

(376267151} 6
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of law."" Wood v. Safeway, 121 Nev, 724, 729, 121 P.3d 1026, 1029 (2005); see also Nev. R. Civ.
P 56(c). Whether the facts in dispute are material depends on the underlying substantive law, and
includes only those factual disputes that could change the ultimate outcome of a casc. Wood, 121
Nev, at 729, 121 P.3d at 1029. In evaluating a motion for summary judgment, the Court must view
all evidence and inferences in the light most favorable to the non-moving party. See Torrealba v.
Kesmetis, 124 Nev, 95, 178 P.3d 716 (2008).
V. LEGAT ARGUMENT

A, HOA Super-Priority in Nevada Is Not Evergreen.

Southern Terrace's April 23, 2010 Lien, which contained more than 9 months of assessments,
was paid in full and released. See Lx. G. An HOA's super priority lien is not evergreen. This
conclusion is patent from NRS 116,3116(2)(¢)'s plain language, the legislative history of AB 204
explaining the 2009 amendment of the super priority lien, and a comparison of NRS 116.3116(2)(c)
with the 2008 amendments to UCIOA that Nevada has not adopted demonstrate Nevada's super
priority is not evergreen,  For this reason, BANA had absolutely no obligation to tender 9 months-
worth of assessments — but it still did,

The first step in statutory construction is the language the legislature actually used. {"Where
the language of a statute is plain and unambiguous and its meaning clear and unmistakable, there is
no room for construction, and the courts are not permitted to search for its meaning beyond the
statute itself" Madera v, SIS, 114 Nev, 253, 257, 956 P.2d 117, 120 (1998) (internal quotations
omitted), NRS 116.3116(2)(c) provides:

The lien is also prior to all security interests described in paragraph (b)
to the extent of any charges incurred by the association on a unit
pursuant to NRS 116,310312 and to the extent of the assessments for
common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have bscome due
in the absence of acceleration during the 9 months immediately
preceding institution of an action to enforce the licn, unless federal
regulations adopted by the Fedeval Home Loan Mortgage Corporation
or the Federal National Mortgage Association require a shorter period
of priority for the lien,

Notably, the statutory super priority lien is limited in both duration, nine months of assessments, and

number of times it can achieve super priority. The legislature in NRS 116.3116(2)}c) did not state

[37626715;1} 7
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an HOA could receive multiple super priority liens that conld constantly threaten a scnior mortgage
with extinction, The Jegislature did not state, for example, that the lien would arise each "calendar
year" of the associations' periodic budget or that the lien would proceed "each action” to enforce an
assessment lien.

Nevada has specifically not adopted the 2008 Amendments to UCIOA. The 2008 version of
UCIOA provides as follows:

{(c} A lien under this section also has priority over a security interest
described in subsection (b)(2), but only to the extent of;

(1) the unpaid amount of assessments for common sxpenses, not to
exceed six months for each budget year of the association, as based
on the periodic budget adopted by the association under Section 3-
115(a) for the applicable vear,

Uniform Common Interest Ownership Act §3-116 (2008). The authors of UCIOA explained that
they amended their version of UCIOA to address the increased length of time it was taking
mortgagees to foreclose after the 2007 financial crisis. fd. at cmt. 2.

Tn 2009, Nevada's legislature considered the exact same problem — how the increased time it
was taking mortgage foreclosures was affecting homcowner associations. Nevada went another
direction. Nevada specifically did not adopt an "evergreen" super pricrity. Nevada adopted AB 204,

Assembly Bill 204 proposed to increase the amount secured by the super priority lien from 6

months to 2 years. Assemblywoman Ellen Spiegel explained the Legislature's intent:

I am here to present A B, 204, which can help stabilize Nevada's real
estate market, preserve our communities and help protect our largest
assets—our homes. Whether you live in a common-interest
community or not, whether you like common-interest communities or
hate them, and whether you live in an urban or raral area, the outcome
of this bill will have an impact on you and your constituents.

In a nutshell, this bill does two things. First, it requires common-
interest communities to implement and publicize their collection
policics. This will increase the likelihood that associations will be able
- to collect their assessments or dues prior to forecloswres. Second, it
makes it possible for common-interest communities to collect dues in
arrears for up to two years at the time of foreclosure. This is necessary
because foreclosures are now taking ap to two years. .

April 29, 2009 Tearing on AB 204 Before Assemb, Comm. on the Judiciary, 75th Legislature, p. 14

(2009) (Statement of Assemblyperson Elten Spiegel) She also stated that the purposed of
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lengthening the super priority time was to "help common-interest communities mitigate the adverse
effects of the mortgage/foreclosure crisis," J¢. Ultimately, Nevada's solution to the increased time it
was taking for mortgage foreclosures to process was to only increase the HOA super priority from 6
to 9 months, 20d9 Statutes of Nevada, Page 1207.

In sum, Nevada did not adopt an evergreen super priovity, Nevada's legislature merely
extended the time for super priority from 6 to 9 months. This Court should not rewrite WNRS
116.3116(2)(c) to create an evergreen super priority lien where Nevada's tegislature so plainly

rejected one.

B. Southern Terrace Had No Lien to Foreclosure Because of 1is Factoring Agreement with
First 100.

L. Southern Terrace's Lien Was Unenforceable Under Edelstein,

Factoring is defined as the sale of accounts receivable at a discounted price. 35 C.I.S.
Factors § ! (2009). This particular Factoring Agresment was a true sale of the HOAs' accounts
receivable because First 100 expressly assumed the risk of non-collection and First 100 had no
recourse against HOA if the unit owner, Pierce, did not pay. Compare Major's Furniture Mart, Inc.
v, Castle Credit Corp.,, 602 F.2d 538, 544-45 (3rd Cir. 1979). First 100 may have enlered into a

valid factoring agreement, but its agreement violates Nevada's rules on lien splitting announced in

.Edex’.s'tein v, Bank of New York Mellon, 286 P.3d 249, 258 (Nev. 2012).

In Edelstein, Nevada's Supreme Court held that a lender's initial designation of MERS as a
bencficiary in the deed of trust split the deed of trust from the payment right promised in the note,
286 P.3d at 259, The court went on to hold, even though the note and deed of trust were split at
loan's inception, they could be reunited through negotiation or assignment. 286 P.3d at 260-261.
The court in Ldelstein then stated "both the promissory note and the deed must be held together to
foreclose; [tlhe [general] practical effect of [severance] is to make it impossible to foreclose the
mortgage.” 286 P.3d at 258. Edelstein 1s relevant here, A deed of trust is merely a lien on property
just like the statutory HOA lien created by NRS 116.3116(1).

A lien has no separate existence from the debt it secures. 51 Am.Jur.2d, Liens § 1. First 100

and Southern Terrace under the Factoring Agreement intentionally split Pierce's sssessment debt
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from the lien securing that debt. The lien itself remained the propetty of the association, and was
never assigned, The foreclosure was completed by the HOA. But, Southern Terrace lacked standing
to foreclose because it no longer possessed the payment rights under the lien at the time of the sale.
The foreclosure sale was void as a matter of law under Edelstein,

2, The HOA's Factoring Agreement Viglated NRS 116.3102(p) and the CC&Rs.

Chapter 116 of NRS delineates the powers of a homeowners association. See NRS 116.3102.
There is one provision dealing with the sale of the right to collect assessments. A homeowners
association may.,. "assign its right to future income, including the right to receive assessments for
common expenses, but only to the extent the declaration expressly so provides.” NRS 116.3102(p).
This means that a homeowners association’s power to enter into a factoring agreement is dependent
upon express authorization from the homeowners association's CC&Rs. This HOA's CC&Rs do not
grant the HOA that power. The CC&Rs' provide for the right to charge assessments, when they are
due, partics to receive notice of a delinquency, and the powers of the association to foreclose.
Exhibit N, HOA CC&Rs. There is no provision in that would permit the association to enter into a
factoring agrecment and sell its accounts receivable pertaining to overdue assesstments.
C. The HOA Sale Was Commercially Unreasonable under Shadow Wood.,

NRS §116.1113 provides as follows:

Every contract or duty governed by this chapter imposes an obligation of good faith in its
performance or enforcement.

The drafters of this section defined good faith as follows in their comment:

This section sets forth a basic principle running throughout this Act: in transactions
involving common interest communities, good faith is required in the performance and
enforcement of all agreements and duties. Good faith, as used in this Act, means observance
of two standards; “honesty in fact," and observance of reasonable standards of fair
dealing. While the term i3 not defined, the term is derived from and used in the same
manner as in  section 1-201 of the Uniform Simplification of Land Transfers Act, and
Sections 2-103(i)(b) and 7-404 of the Uniform Commercial Code.

UCTIOA §1-113 cmt. (1982) (Emphasis Added).

The Shadew Wood Court, 132 Nev. Adv. Op. 5 (2016), clarified a heavily-disputed issue in
HOA quiet-title actions: whether inadequacy of price alone is enough to invalidate a foreclosure sale
as commercially unreasonable. /¢, The Shadow Wood Court indicated that a foreclosure sale could

be commercially unreasonable if the sales price was "grossly inadequate as a matter of law," Id.
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"While gross inadequacy cannot be precisely defined in terms of a specific percentage of fair market
value, generally a cowrt is warranted in invalidating a sale where the price is less than 20 percent of
fair market value[.]" fd at 15 (quoting the Restatement (Third) of Property (Mortgages) § 8.3 cmt, b
{1997)).

In explaining when a foreclosure sale is defective, the Restatement (Third) of Property
(Mortgages) § 8.3 (1997) provides:

(a) A foreclosure sale price obtained pursuant to a foreclosure proceeding that is otherwise
regularly conducted in compliance with applicable law does not render the foreclosure
defective unless the price is grossly inadequate,

{b} Subsection {a) applies to both power of sale and judicial foreclosure proceedings.

(emphasis added).

The Restatement authors defined what "grossly inadequate"” means:

"Gross inadequacy” cannot be precisely defined in terms of a specific percentage of fair
matket value, Generally, however, a court is warranted in invalidating a sale where the price
is less than 20 percent of fair market value and, absent other foreclosure defects, is usvally
not warranted in invalidating a sale that vields in excess of that amount. See Ulustrations 1-3.
While the trial court's judgment in matters of price adequacy is entitled to considerable
deference, in extreme cases a price may be so low (typically well under 20% of fair
market value) that it would be an abuse of discretion for the court to refuse to
invalidate it,

/d. at ¢mt, b, (emphasis added).

Finally, the Restatement authors address the method of proving gross inadequacy:

This section articulates the traditional and widely held view that a foreclosure proceeding
that otherwise complies with state law may not be invalidated because of the sale price unless
that price is grossly inadequate. The standard by which "gross inadequacy” is measured
is the fair market value of the real estate. For this purpose the latter means, not the fair
"forced salc" value of the real estate, but the price which would result from negotiation and
mutual agreement, afler ample time to find a purchaser, between 4 vendor who is willing, but
not compelled to sell, and & purchaser who is willing to buy, but not compelled to take a
particular piece of real estate.

Id. {emphasis added).

Here, Plaintiff’ purchased the Property for 6% of its fair market value at the time of the
foreclosure sale, less than a fifth of the 20% of fair market value the Shadow Waood Court indicated
would be grossly inadequate as a matter of law, Exhibit O, Expert Report of Matthew Lubawy.

This Court should follow Shadow Weod Court’s holding that a "Court is warranted in invalidating a
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sale where the price is less than 20 percent of fair market value,” Shadow Wood, 132 Nev. Adv. Op.
5, at 15, set aside the sale and grant Carrington summary judgment.

The HOA's commercially unreasonable conduct went finther, The HOA, through its
foreclosure agent, failed to announce (1) that the sale was not a super priority sale, because any
super priority portion of its lien had been paid in Juﬁe 2010; or {2) whether or not tender Had been
made on the property. Southern Terrace should have chosen a judicial foreclosure method of
foreclosure to alleviate uncertainty regarding the quality of title at action, Regardless of the
uncertainty in Nevada law existing prior to the SFR decision, United caused further confusion and
uncertainty by keeping tender attempts a secret from bidders. United deprived bidders of material
information about the quality of title they were bidding on at the auction. The result was a sale for

6% of the property's fair market value. The sale should be sct aside as commercially unreasonable.

D. Even if the HOA's Super Priority Lien is Evergreen, BANA Tendered the Super
Priority Amount Prior to the Sale,

Even if Southern Terrace's lien super priority lien is evergreen, which it is not, Carrington
would still be entitled to summary judgment because BANA's super-priority tender extinguished that
portion of the HOA's lien prior to the foreclosure sale. In SFR Investments, the Nevada Supreme
Court stated not once, but twice, that a lender could tender the super-priority amount to preserve its
interest in the property. See SFR [nvestments Pool I LLC v. U.S. Bank, N.A., 334 P.3d at 414 ("[A]s
junior Henholder, [the holder of the first deed of trust] could have paid off the [HOA] lien to avert
loss of its security[.]"). Here, BANA determined and paid the super-priority amount prior to the sale
— such actiong preserved the first-priority position of Carrington's Deed of Trust.

Both the drafters of the HOA Lien Statute and the Nevada agency charged with its
enforcement agree that tender of the super-priority amount preserves a first deed of trust holder’s
interest in the foreclosed property. The drafters of the Uniform Common Interest Ownership Act
(UCIOA), adopted by Nevada as the HOA Lien Statute, contemplated this result when drafiing the
super-priority provision, stating that "[a]s a practical matter, secured lenders will most likely pay the
[nine] months assessments demanded by the association rather than having the association foreclose

on the unit," 1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR Investments, 334 P.3d at
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414).* Further, the Nevada Real Estate Division of the Department of Business and Industry
(NRED), the agency charged with administering the HOA Lien Statute, has explained that it is
"likely that the holder of the first security interest will pay the super priority Iien amount to avoid
foreclosure by [an HOA]" 13-01 Op. Dep’t of Bus. & indus., Real Estate Div. 18 (2012) (NRED
Letter); see also Folio v. Briggs, 99 Nev. 30, 34, 656 P.2d 842, 844 (1983) (explaining that courts
"are obliged to attach substantial weight to [an] agency’s interpretation” of a statute it is charged
with administering).

Here, BANA determined and tendered the super-priority amount (if it still existed after
Southern Terrace's April 23, 2010 lien was paid in full and released) to Red Rock prior to the
foreclosure sale,  Shortly after Red Rock recorded the Notice of Default, BANA, through counsel at
Miles Bauer, sent 4 letter to the HOA Trustee, requesting a payoft ledger detailing the super-priority
amount of the HOA’s lien. Ex. M. The letter stated BANA "hereby offers to pay [the super-priority]
sum upon presentation of adequate proof of the same by the HOA" Jd. Red Rock ignored this
request, instead choosing to provide Miles Bauer with an account detail including all amounts
allegedly due and owing. Even after BANA sent a check representing ¢ months-worth of
assessments plus reasonable collection costs, Southern Terrace foreclosed on the property despite
BANA's payment of an amount that would obviate the need for foreclosure. By tendering what
would have been the full super-priority amount (had that portion of the lien still existed) prior to the
foreclosure, BANA extinguished the super-priority portion of the HOA’s lien, thus redeeming the
first-priority position of Carrington's senior deed of trust prior to the foreclosure sale.

Since the super-priority portion of the HOA’s lien was extinguished prior to the foreclosure.
sale, plaintiff’s interest in the property, if any, is subordinate to Carrington's senior deed of trust
pursuant to NRS 116.31164(3)(a). This provision provides that the purchaser at an HOA foreclosure

receives "a deed without warranty which conveys to the grantee all title of the unit's owner to the

? The Nevada Supreme Court cited to the official comments to UCIOA cxtensively when evaluating the HOA Lien
Statute in SFR frvestments, 334 P.3d at 412 (“An official comument written by the drafters of a statute and available-to
the legislature before the statute is enacted has considerable weight as an aid to stattory construction.")
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unit.” NRS 116.31164(3)(a) (emphasis added). Put differently, under Nevada law, the HOA lost the

ability to pass clear title when BANA’g attcmptéd tender extinguished the super-priority lien.
E, The HOA Lien Statute is Facially Unconstitutional,

Carrington 15 entitled to summary judgment because the HOA TLien Statute is facially
unconstitulional under the Due Process Clause. Under binding Nevada law, a non-judicial
foreclosure on an HOA lien that is dependent upon a statute and not any agreement between the
parties is a form of state action that must comply with the requirements of due process. The HOA
Lien Statute does not mandate that morigagees receive actual notice of the pendency of the HOA
foreclosure sales, as required by the Due Process Clause. Because the HOA s foreclosure sale was
conducted pursuant to a facially unconstitutional statute, it is invalid, and Carrington's motion for
summary judgment is proper.

On its face, the HOA Lien Statute is unconstitutional. As a minimum, coutts have
universally required that statutes that provide for extinguishment of junior liens in foreclosure also
provide for mandatory notice to the junior lienholders. The HOA Lien Statute does not provide for
mandatory notice, Rather, the Nevada Legislature has provided only a "request-notice” or "opt-in"
provision; which requires notice only if the junior lienholder—here the holder of a first deed of
trust—requests notice in advance, Such opt-in provisions have met with universal disapproval in
every federal and state court to have considered the question. The reason is clear: where the state
will extinguish such a significant interest in real property, it must also mandate that the holder of the
lien to be extinguished have notice and some opportunity to remediate. By not mandating such
notice, the HOA Lien Statute is unconstitutional on its face. In this case, that means the foreclosure
by the HOA is invalid and the extinguishment of Carrington's deed of trust is invalid.

The Due¢ Process Clause of the U.S. Constitution requires that, "at a minimum, [the]

deprivation of life, liberty, or property by adjudication be preceded by notice and an opportunity for
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hearing appropriate to the nature of the case." Muflane v. Ceniral Hanover Bank & Trust Co., 339
U.5. 306, 314 (1950) {(emphasis added). An "elementary and fundamental requirement of due
process ... is notice reasonably calculated, wunder all circumstances, to apprise interested parties of
the pendency of the action and afford them an opportunity to present their objections." Tulsa Prof’l
Collection Services, Inc. v. Pope, 458 .S, 478, 484 (1988) {(quoting Mullane, 339 US. at 314)
(emphasis added). Put more simply, state action may not extinguish an interest in real property
unless the holder of that interest is afforded notice of that actioﬁ.

Foreclosures pursuant to the HOA Lien Statute constitute state action, as the Nevada
Supreme Court bas held that a private party’s deprivation of another private party’s "significant
property interest” pursuant to a Nevada statute entitles the property owner to "federal and state due
process.” LD, Construction v. IBEX Int'l Group, 240 P. 3d. 1033, 1040 (Nev, 2010}, In /D,
Construction, one private party recorded a mechanic’s lien on the property of another private party.
Id. at 1035, No state actor was involved in placing the lien, yet the Nevada Supreme Court held that
"[a] mechanic’s lien is a ‘taking’ in that the property owner is deprived of a significant property
interest, which entitles the property owner to federal and staie due process.”" Id. at 1040 (citing
Connolly Dev,, fnc, v, Superior Court, 553 P.2d 637, 645 (Cal. 1976).

J.D. Construction provides authority that the state-action requirement is met here, If more
evidence were needed, however, the logic and reasoning in Ceonnelly Development, Inc. v. Superior
Court, extensively relied upon in J.D. Construction, see 240 P.3d at 1040-41 (citing Connolly at
least five times), applics heve. In Connolly, the California Supreme Court held that there was "no-
question” that the state-law "stop notice" lien at issue—which could be enforced by a purely private
procedure "without filing or recordation before any state official"—"involve[d] significant state
action" and triggered due-process protections, /d. at 815, The Connolly Court expressly rejected

arguments that the lien did not involve state action, noting that the private enforcement procedure
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"‘is not just action against a backdrop of an amorphous state policy, but is instead action encouraged,
indeed only made possible, by explicit state anthorization.”” {d. at 815 & n.14 (quoting Kiim v,
Jones, 315 F. Supp. 109,.1 14 (N.D. Cal, 1970)).

Becausc forcelosures authorized solely by the HOA Lien Statute constitute state action, the
I1OA Lien Statute must satisfy the Due Process Clause’s notice requirements as set forth in Mullane.
The United States Supreme Court has applied Mudlane’s principles to the deprivation of a
mortgagee’s security interests in property that is subject to potential extinguishment in foreclosure,
such as the first deed of trust at issue in this case. Mennonite Bd. of Missions v. Adams, 462 1.8,
791, 800 (1983). In Mennonite, an Indiana county sold mortgaged real property as a result of the
borrower’s delinquent taxes. ¢, at 793, The statute in Mennonite required only constructive notice to
the mortgagee and actual notice to .the borrower, Id, at 794. The Indiana courts upheld the tax sale
statute. fd. at 795, But the U.S. Supreme Court reversed the decision, holding that because the "sale
immediately and drastically diminishes the value of th[e} security interest” and "may result in the
complete nullification of the mortgagee’s interest” the mortgagee must receive actual notice. Id. at
798, 800. The Court held that the Due Process Clause required that mortgagees receive either
persanal service or mailed notice of the foreclosure sale that could extinguish their property interest,

Nevada’s HOA Lien Statute does not require that mortgagees be provided with actual notice
of HOA foreclosure sales, In two key provisions, the statute explicitly disclaims that notice is
required-to all mortgagees; rather, mortgagees only receive notice if they have previously requested
notice from the HOA. In Section 11631163, the statute provides that a notice of defanlt and ¢lection
to sell need only be provided to a mortgagee who "has requested notice” or "has notified the
association" more than thirty days before the recordation of the notice of default of the existence of a
security interest. NRS 116.31163(1)—(2). Section 116.31165 similarly limited mortgagee notice of

sale to those mortgagees who have requested notice under Section 116.31163, or those who have
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"notified the association,” NRS 116.31165(1)(b)(1)—(2), A third provision concerning notice of

-delinquent assessments does not require notice to lenders at all. NRS 116.31162.

As a consequencs, the HOA Lien Statute allows for the total extinguishment of the first deed
of trust without any notice to the mortgages holding that deed. If a mortgagee does not request
notice, Nevada law permits the extinguishment of a Ffirst deed of trust ﬁvithout notice. Such result is
in direct contravention of Mennonite, which held that actual notice is required in alf circumstances
where a significant property interest was subject to extinguishment, and rejected the argument that
the necessity of actual personal service or mailed notice may vary based on the ability of the
mortgages 1o protect its own interests, "[A] party’s ability to take steps to safeguard its interests does
not relieve the State of its constitutional obligation." Mennonite, 462 U.S. at 799.

While Mennonite did not address an opt-in or request-notice provision, a broad consensus has
emerged in state and federal courts that such provisions are unconstitutional under Mennonite. The
Fifth Circuit, for instance, considered a Louisiana statute that required notice of a foreclosure sale
only to those persons who had filed a request for such notice in the mortgage records. Small Engine
Shop, Inc. v. Cascio, 878 F.2d 883, 885-86 (5th Cir, 1989). The Fifth Circuit applied Muflane and
Mennonite, and held that the statute "as interpreted by the district cowrt, cannot be squared with
Mennonite’s allocation of notice burdens.” Id. at 890,

Perhaps more significantly, opt-in provisions have been universally condemned by a
consensus of state-court decisions. See, e.g., Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.I.
1988) ("We conclude that a person’s entitlement to the notice required by due process cannot be
conditioned on the requirement that he request it."™); Wyfie v. Patton, 720 P.2d 649, 655 (Idaho 1986)
{holding opt-in scheme unconstitutional because the Constitution requires notice "both to
morigagees of record who have requested such a notice and to mortgagees of record who have not

requested such a notice™), Reeder & Assocs. v. Locker, 542 N.E.2d 1371, 1373 (Ind. Ct. App. 1989)
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("[Alfter Mennonite a mortgagee is required to receive actual notice of a tax sale unless the
mortgagee’s address is not reasonably identifiable "), City of Buostorn v, James, 530 N.E.2d 1254
(Mass. App. Ct. 1988) (holding that a "shifting of respénsibility" from the foreclosing party to the
mortgagec 1§ unconstitutional “"even when the pérsons deprived of notice are sophisticated and
kncnwleclg,a:ab]B").3

"Constitutional duc process protection does not exist only for those who follow the notice
statute but encompasses all interests that may be affected by state action." Isfand Fin., Inc. v.
Ballman, 607 A.2d 76, 81 (Md. Ct. Spec. App. 1992), Nevada trial courts have previously found that
the notice provision here renders the HOA Li.en Statute unconstitutional. See, e.g., Octavio Cano-
Martinez v. HSBC Bank USA, N.A., Dist. Ct. Case No. .A-692027-C (EIDC)y (May 7, 2015},
Summary Judgment Order, p. 4 ("Because the Statute does not does not require the foreclosing party
to take reasonable steps to ensure that actual nofice is provided to interested partiss who are
reasonably ascertainable (unless the interested party first requests notice) it does not comport with
long standing principles of constitutional due process."); Paradise Harbor Place Trust v. Deutsche
Bank National Trust Company, Dist, Cl. Case No. A-687846-C (EJDC) (Jan. 6, 2014}, Dismissal
Order, p. 8 (R.A, 11, at 302) (holding that HOA T.ien Statute’s provisions were facially invalid
because the statute "expressly does not reguire notice ol the HOA lien sale to be given to all
lienholders before their property interests are completely crased by operation of law").

The fact that the HOA Lien Statute does not require notice to the mortgagee is sufficient,
standing on it$ own, to sustain a facfal attack on the statute—requiring invalidation of béth the.

statute and the foreclosure at issue in this case. See, e.g., Garcia-Rubiera v. Calderon, 570 F.3d 443,

3 See alve Seqitle Fivst National Bank v. Umaitia County, 713 P2d 33 (Or, App, 1986) (holding that statute permitting
notice onky to mortgagee who makes request unconstifutional as violating affirmative duty to provide notice); [n re
Foreclosure of Tax Liens, 103 A.D.2d 636, 640 (N.Y. App, Div. 1984) (“The Erie County statutcs creatc a rcal danger
that a mortgagee will be forever divesied of his property without ever leaming of the impending foreclosure."); United
Stares v. Malinka, 685 P.2d 403, 409 (Okla, Civ. App. 1984) (“Mennonite clearly places the omis on the State to provide
netice notwirhstanding that a mortgagee might take steps to protect its own interest.").
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456 (1st Cir. 2009) (sustaining facial attack on notice provisions and holding that "actal notice
cannot defeat [facial] due process claim™),  As to mortgagees, the HOA Lien Statute’s notice
provisions are constitutionally flawed, rendering the statute invalid on its face. Accordingly,
summary judgment should be granted in favor of Carrington,

F. The HOA Lien Statute is Unconstitutional as Applied to This Case Because BANA Was
Not Provided Actual Notice of the Super Priority Lien.

Even if the HOA Lien Statute required mortgagees receive actual notice of HOA foreclosure
sales under all circumstances, the statute is still unconstitutional as applied becanse Carrington's
predecessor-in-interest, BANA, was not provided any notice of the super-priority amount of the
HOA’s lien. "[W]hen notice is a person’s due, process which is a mere gesture is not due process.”
Mudlane, 339 U.S, at 315, To pass muster under the Due Process Clause, the required "notice must
be of such nature as reasonable] to convey the required information,” with "reference to the subject
of which the statute deals." I, at 314,

The subject of the HOA Lien Statute is the super-priority lien it provides, the proper
foreclosurc of which extinguishes 4 mortgagee’s constilutionally-protected interest in the subject
property. While granting super-priority to an HOA lien is a "significant departure from.existing
practice,” the HOA Lien Statute’s drafters predicted that the cffeel on secured lenders would be
minimal, as the "secured lenders [would] most likely pay the [nine] months’ assessments demanded
by the association rather than having the association foreclose on the unit." 1982 UCIOA § 3116
cmt, 1 (cited with approval in SFR Investments, 334 P.3d at 414). UCIOA’s drafters presumed that
HOAs and their collection agents would willingly provide secured lenders with the amount of the
supet-priority lien.

The Nevada Supreme Court made the same agsumption when evaluating the mertgagee’s due
process challenge in SFR Investments. 334 P.3d at 418. In that case, the mortgagee argued that due
process required specific notiee "indicating the amount of the superpriority picce of the lien[.]" fd.
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Importantly, that case was decided on a motion to dismiss, which did not allow the Nevada Supreme
Court to consider any facts “not apparent from the face of the complaint.” /d. at 418 n6. In this
posture, the Court rejected the mortgagee’s due process challenge, stating that "nothing appears to
have stopped [the lender] from determining the precisc superpriority amount” prior to the sale, and
explaining that "[i]t is well established that due process is not offended by requiring a person with
actual, timely knowledge of an event that may affcct a right to exercise due diligence and take
necessary steps to preserve that right." fd, at 418 (quoting /n re Medagiia, 52 F.3d 451, 455 (2d Cir.
1995). The Court did not decide whether due process is offended where, as here, a mortpagee
exercises due diligence by requesting "the precise superpriority amount in advance of the sale," and
the HOA refuses to provide that information, See SFR fnvestments, 334 P.3d at 418.

Here, none of the documents recorded by the HOA provide notice of the super-priority
portion of the HOA’s lien. Nonetheless, BANA reached out to Red Rock and requested a payoff
ledger detailing the precise amount of the super-priority lien prior to the foreclosure sale. Ex. M.
Red Rock did not provide an accurate identification of the super-priority amount because simply
provided an account detail with no break down of the super priority and sub priority amounts. Ex. F.
Unlike in SFR Investments, where the procedural posture of that case required the Court to rely on
contentions in the complaint that "nothing appeared to have stopped” the lender from determining
the super-priority amount, here the record is clear: the only parties with the information necessary to
determine the super-priority amount—the HOA and the HOA Trustee—refused to provide BANA
with the actual super-priority amount. It is clear BANA was never put on actual notice of the
amount of the lien that could extinguish its own senior Deed of Trust.

Holding that due process requires HOAs to identify the super-priority amount is not only
fundamentally fair—it also implements a policy of the Nevada Legislature. The Nevada Legislature,

apparently cognizant of the manipulative and evasive conduct of HOAs like the one here, now
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requires a foreclosing HOA to identify the "amount of the association's lien that is prior to the first
security interest,” see NRS 116.31162(1)(b)}2(I)), as amended by Senate Bill 306. The amended
statute also requires the HOA to speoifically explain how the holder of a first deed of trust may
extinguish a super-priority liecn—by tendering the identified super-priority amount no later than five
days before the sale. See NRS 116.31162(1)(b)(3(1)), as amended by Senate Bill 306. If the holder
of the first deed of trust records with the county recorder that it has satisficd the super-priority
amount, "the sale may not extinguish the first security interest as to the unit." Jd.

The amendments demonstrate two key points, First, the Legislature agrees it {s fundamentally
unfair to permit a foreclosure of a first deed of trust without ever providing notice or recording with
the country recorder (1) the existence of a super-priority lien; (2) the amount of the super-priority
lien; or (3) how fe cure the super-priority lien before the first deed of trust is extinguished. Second,
the amendments demonstrate the modesty of BANA’s position, if the Court rules this particular
foreclosure did not comport with constitutional due process requirements because of the HOA’s
failure to identify the existence or amount of a super-priority lien, that holding would apply to only
those cases in which HOAs have been so evasive as 1o avoid identifying the super-priority amount. It
will also do no more than implement a requirement already endorsed by the Legislature.

The Due Process Clause requires a party be provided actua! notice and an actual opportunity
to be heard prior to the deprivation of that party’s property interest. See, e.g., /.. Constr. v, IBEX
Int’l Group, 240 P.3d 1033, 1040 (2010). Providing notice that a lien exists, without specific notice
that a super-priority lien exists and the amount of that lien is a "mere gesture” of process. See
Mullane, 339 U.S. at 315, The netice provided to a mortgagee whose security interest is at risk of
extinguishment must be calculated to afford the mortgagee an opportunity to present its objections
or, if necessary, cure the delinguency. /d. at 314, But here, BANA was provided with no notice,

much less actual notice, of the amount of the super-priority lien which would extinguish its
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constitutionally-protected propetty interest when foreclosed. Without notice of the super-priority
amount, BANA had no opportunity to protect {ts property intergst prior to the foreclosure (even
though it did exactly what it was supposed to do — and more - by paying more than 9 months of
assessments), As a result, the HOA Lien Statute operated unconstitutionally as applied to the
circumstances of this case, invalidating the HOA foreclosure sale. Accordingly, this Court should
grant summary judgment in favor of Carrington.

G, The HOA Lien Statute is Preempted to the Extent It Interferes With Federal Mortgage
Insurance Programs or Extinguishes Mortgage Interests Insured by the FHA.

This Court should also grant summary judgment in favor of Carrington because the statutory
basis for plaintiff’s quiet-title action is preempted under the Supremacy Clause of the U.S.
Constitution. To date, two federal district courts in Nevada have agreed that foreclosures of
mortgages insured by the Federal Housing Administration (FHA) conducted pursuant to the HOA
Lien Statute are void, as the statute is precmpted to the extent its operation would extinguish FHA-
insured deeds of trust, like Carrington's first deed of trust in this case. By destroying the Department
of Housing and Urban Development’s (HUD) ability to incentivize lenders to make mortgage loans
to at-risk borrowers and potentially eliminating HUI»'s ability to take title to the underlying real
property, Nevada’'s HOA foreclosure scheme has the "effect of limiting the effectiveness of the
remedies available to the United States." Washington & Sandhill Homeowners Ass'n v. Bank of
America, N.A., 2014 WL 47983565, ¥7 (D, Nev. Sept. 25, 2014);, see also Saticoy Bay LLC v
SRMOF [ 2012-1 Trust, 2015 WL 1990076, *4 (D. Nev. Apr. 30, 2015) ("Accordingly, the court
reads the foregoing precedent to indicate that a homeowners’ association foreclosure sale under
Nevada Revised Statute 116.3116 may not extinguish a federaliy-insured loan.").
Furthermore, HOA foreclosures on FHA-insured mortgages cix_"cumvcnt and frustrate
HUD’s comprehensive foreclosure-avoidance scheme for the at-risk borrowers that are the primary

beneficiaries of the FHA Programs. The purpose of the FHA Programs is to permit at-risk
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borrowers to purchase homes by providing mortgage insurance to those who otherwise cannot secure
mortgage financing. To promote its homeownership goals, the FHA Programs also include
guidelines and directives that limit and control foreclosures on FHA-insured mortgages. The HOA
foreclosures ostensibly authorized by the HOA Lien Statute frustrate thar goal by cutting short any
foreclosure-avoidance offorts in favor of early foreclosure by the HOAs.

Under the Supremacy Clause, state law that conflicts with federal law—including federal
regulations—is preempted, Crosby v, Nat'l Foreign Trade Council, 530 U.S. 363, 372 (2000); Fid.
Fed. Savings & Loan Ass’n v. De la Cuesta, 458 U.S. 141, 153-54 (1982) (holding that federal
regulations have the same preemptive force as federal statutes). Federal conflict preemption applies
if the challenged [state] law "*stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”" Crosby, 530 U.S, at 372-73 (quoting Hines v. Davidowitz,
312 1.8, 32, 67 {1941)); see alse Munoz v. Branch Banking & Trust Co., 131 Nev. Adv. Rep. 23,
2015 Nev. LEXIS 27, *4 {Apr. 30, 2015) (preemption "occurs when the state law ‘frustrates the
purpose of the national legislation, or impairs the efficiencies of [the] agencies of the Federal
government to discharge the duties for the performance of which they were created,”” quoting
McClellan v, Chipman, 164 U.S. 347, 357 (1896)). A state law stands as an "obstacle” to federal
law, and ig thus preempted under the Supremacy Clause, whenever it conflicts, interferes, or is
inconsistent with "the full purposes and objectives of Congress." (Feier v. Am. Honda Motor Co.,
529 1J,S. 861, 873 (2000) (quoting Hines, 312 U8, al 67).

Applying these principies immediately after the Nevada Supreme Court’s SFR fnvestments
decision, Chief Judge Navarro of the US. District Court in Nevada held that "[blecause a
homeowners association’s foreclosure under Nevada Revised Statute § 116.3116 on a Property with
a mortgage insured under the FHA insurance program would have the effect of limiting the

effectiveness of the remedies available to the United States, the Supremacy Clause bars such
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foreclosure sales." See Washington & Sandhill, 2014 WL 4798563, at *7. Similarly, Judge Mahan
of the U.S. District Court in Nevada held "[a]llowing an HOA foreclosure to wipe out a first deed of
trust on a federally-insured property . . . interferes with the purposes of the FHA insurance program."
Saticoy Bay LLC, 2015 WL 1990076, at *4 (noting that "courts consistently apply federal law,
ignoring conflicting state law, in determining rights related to federally-insured loans"). Because the
deed of trust was federally insured, Judge Mahan held "the homeowners” association sale in the
instant case is void." Id at *S., In this case, as in Washington & Sandhill and Saticoy Bay, the HOA
foreclosed on property secured by an FHA-insured deed of trust. As such, the HOA’s {oreclosure
sale is void because the Supremacy Clause bars such foreclosure sales.

1. As applied to FHA-insured mortgages, the HOA Lien Statute is preempted

because it extinguishes a federal interest and interferes with the governance of a
federal program.

The Supremacy Clause mandates preemption of state laws when the state “legislation as
applied interferes with the fede.ral purpose or operates to impede or condition the implementation of
federal policies and programs." Rust v. Johnson, 597 F2d 174, 179 (5th Cir. 1979). The federal
program at issue here, the FHA Insurance Program, is part of a comprehensive scheme designed to
induce lenders to provide loaﬁs to at-risk borrowers who could not otherwise obtain financing to
purchase a home.* The FHA’s purpose is as broad as it is essential, as the "[FHA] is the largest
insurer of mortgages in the world, insuring over 34 million properties since its inception in 1934,"
And the effects of the FHA Insurance Program are far-reaching: "FHA provides a huge economic

stimulation to the country in the form of home and community development, which trickles down o

4Mo,=-rgczge Insurance for One lo Four Family Homes Section 203fb), HUD.gov,

htip:/fportal.hud gov/hudportal/ HUD? sre=/progeam_offices/ousing/sfh/ins/203b--dl {fasl visited Jan. 5, 2015) (“[T]hc
Federal Government expands homeownership opportunities for first time homebuyers and other borrowers who would
not otherwise qualify for conventional mortgages on affordable terms, as well as for those whao live in underserved areas
where mortgages may be harder to get.")

5The Federal Housing Administration (FHA), HUD gav,
hetpid/portal.hud. govhudporta/HUD?ste=/program_oftices/housing/fhahistory (last visited Jan, 5, 20135),
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local communities in the form of jobs, building suppliers, tax bases, schools, and other forms of
revenue,"

Critical to the FHA Insurance Program’s mission i8 a partnership between private lenders and
the federal government. Through the programs, the federal government insures certain residential
mortgage loans originated by private lenders for at-risk borrowers who qualify for assistance under
FTIA criteria. See, eg., 12 U.S.C. § 1701t ("[Tlhere should be the fullest practicable utilization of
the resources and capabilities of private enterprise and of individual self-help techniques.”). By
incentivizing private lenders to meke loans to at-risk borrowers, the FHA Insurance Program
implements the "National Housing Act’s strong policy in favor of encouraging private investment in
housing." Angleton v. Plerce, 574 T, Supp. 719,.736 n.22 (D.N.J. 1983). In managing the FHA
Insurance Program, HUD, the federal agency charged with implementing the FHA, has issued
comprehensive regulations to determine what mortgages will be insured, when a foreclosing
mortgage servicer will be entitled to convey the home to HUD and in return receive the insurance
proceeds, when payment to the servicer and conveyance of the property to HUD will be a matter of
discretion rather than entitlement, and how HUD will dispose of the property once conveyed to it in
a manner to best support the national housing abjective.

The Nevada Supreme Court’s decision in Munoz is instructive on the preemptive effect that
should be applied to federal statutory schemes, like the National Housing Act, where the challenged
state statute’s impact on private entities fiustrates a federal statutory or regulatory scheme. In
Munoz, the Court considered the preemptive effect of the Financial Institutions Reform, Recovery
and Enforcement Act of 1989 (FIRREA) on a state statute, NRS 40.459(1)(c), which limits the
amount of a deficiency judgment that a successor creditor can reccover to the amount it paid to
acquire the intercst in the secured debt, less the amount of the secured property’s actval value, 2015
Nev. LEXIS 27 at *1, 7. FIRREA governs the winding down of a failed bank, providing that the
Federal Deposit Insurance Corporation (FDIC) will act as receiver for the failed bank and convert

the bank’s assets to cash te cover insured depositors and debtors to the maximum extent possible.

©1d
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Id. at *6. One category of a bank’s assets are the loans it holds. Because the Nevada law limited the
amount a subsequent private purchaser could recover on the loan, it made it less likely that a private
party would purchase the loan, and hence would make it at least marginally more difficult for the
FDIC 1o dispose of the assets, [d. at *8. Since the Nevada law interfered with FIRREA's express
purpose of "facilitat[ing] the purchase and assumption of failed banks as opposed to their
liquidation[,]" it was preempted by the federal law.

Similar to the Nevada statufe in Munoz, the HOA Lien Statute undermines the incentives
federal insurance provides fo private parties, which "frustrates the purpose ... or impairs Lhe
efficiencies" of a federal program—here the FHA Tnsurance Program. See 2015 Nev. LEX]S.ZT, at
*4 (quoting McClellan, 164 U S, at 357), When Congress enacted the National Housing Act and
when HUD first implemented it by promulgating the FHA Insurance Program’s regulations, those
two entities struck the balance between the public and the private partnership with loan originators
that the HOA Lien Statute fiustrates and impedes, Congress, in striking that balance, made decisions
that "invelve[d] a balancing of factors and a consideration of complex financial data,” Fafzarano v.
United States, 607 F.2d 506, 512 (1st Cir. 1979), and "economic and managerial decisions" about
which "courts are ill-equipped to superintend,” Hahn v. Gotlieb, 430 F.2d 1243, 1249-51 (1st Cir.
1970}, State interference with that careful and expert balancing could "discourage the increased
involvement of the private sector" that is the goal of the National Housing Act, which created the
FHA. Id. at 1250

Recognizing Lhe careful public-private balance Congress struck in enacting the FHA
Insurance Program, the Ninth Circuit has consistently held that federal law, rather than state law,
applies in cases involving FHA-Insured mortgages, which "assure[s] the protsction of the federal
program against loss, state law to the confrary notwithstanding." United States v. Stadium
Apartments, 425 F.2d at 358, 362 (9th Cir. 1970); United States v, View Crest Gardens Apartments,
Ine., 268 F.2d 380, 383 (9th Cir. 1959) ("[T]he federal policy to protect the treasury and to promote
the security of federal investment which in turn promotes the prime purpose of the Act—to facilitate
the building of homes by the use of federal credit—becomes predominant. Local rules limiting the

effectiveness of the remedies available to the Uniled States for breach of a federal duty cannot be
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adopted.™); see also United States v. Victory Highway Vill,, Inc., 662 F.2d 488, 497 (8th Cir. 1981)
{("federal law, not [state] law, governs the rights and liabilities of the parties in cases dealing with the
remedies available upon default of a federally held or insured loan.”).

Consistent with the well-settled standard that federal law applies to federally-insured
mortgages, Chief Judge Navarro found the HOA Lien Statute preempted in Washington & Sandhill,
stating that "a homeowner[] association’s foreclosure under Nevada Revised Statutes § 1163116 on
a Property with a mortgage insured under the FHA insurance program would have the effect of
limiting the elfectiveness of the remedies available to the United Siates," and, thus, "the Supremacy
Clause bars such foreclosure sales.” 2014 WL 4798563, at *7. Indeed, "extinguish[ment] of a first
secured interest” of a mortgagee where the mortgage is insured by HUD "would ‘operate[ ] to
impede or condition the implementation of federal policies and programs’ and therefore ‘must yield
under the supremacy clause ol the Constitution to the interests of the federal government.”" Id. at *6
(quoting Rusr, 597 F2d at 179). Similarly, Judge Mahan found in Saticoy Bay LLC that "a
homeowners” association foreclosure sale under Nevada Revised Statute 1163116 may not
extinguish a federally-insurcd loan." 2015 WL 1990076, at *4 ("Allowing an HOA forcclosute to
wipe out a first deed of trust on a federally-insured property thus interferes with the purposes of the
FHA insurance program.).

Foreclosure on and extinguishment of federally-insured mortgages "would run the risk of
substantially impairing the Government’s participation in the home mortgage market and of
defeating the purpose of the National Housing Act." Rust, 597 F.2d at 179, The Supremacy Clause
"forbids application of a state law that impedes a federal interest,” and the federal interest in the
mortgage is impeded where "the property was federally insured at the time of the HOA foreclosure
sale.,” Saticoy Bay, 2015 WL 1990076, at *5. Becausc the HOA Lien Statute impedes the operation
of the FHA Insurance Programs, the statute is preempted as applied to FHA-insured mortgages, like

the Deed of Trust in this case, Accordingly, BANA and Carrington entitled to summary judgment.

(376267151} 27

JA000265




AKERMANLLP

1160 TOWN CENTER DRIVE, SUITL 230
T.AS VEGAS, NEVADA BR144

TEL.: {702} 634-5000 — FAX: (702) 380-8572

L R

12
13
14
15
16
17

19
20
21
22
23

25
26
27
28

2. As applied to FHA-insurcd mortgages, the HOA Lien Statute is precmpted
because it frustrates FHA s foreclosure-avoidance efforts,

In addition to threatening the partnership between private and public entities, allowing HOAs
to foreclose on FHA-insured mortgages also threatens HUD’s comprehensive regulations that seek
to avoid foreclosure and keep at-risk borrowers in their homes. FHA loans are issued to borrowers
who might otherwise not qualify for conventional mortgages due, for example, to their inability to
make more than a minimal down payment or their having significantly lower credit scores than
banks would otherwise approve.

FHA is not analogous to a private insurer. As a federal agency, "THA insures mortgages so
that lenders will be encouraged to make more mortgages available for people.”” "HUD’s mission is
to create strong, sustainable, inclusive communities and quality affordable homes for all"® This
strong federal interest includes keeping borrowers in their homes for some period of time during
default as the lender and borrower try to resolve the delinquency.” The FHA Programs include a
comprehensive set of servicing guidelines aimed at keeping at-risk borrowers in their homes 1o the
extent possible, inclnding in circumstances where the borrowers are in financial distress. For
example, before claiming a defaull and initiating foreclosure proceedings, the FHA Programs’

regulations require that mortgagees consider forbearance and pre-foreclosure counseling'®—which

T.J’_)fsconfr'mfing Monthly Mortgage Insurance Fremium Payments, HUD gov,
hirp//portal. hud govihadportal/HUD Psre=/program_offices’housing/comp/premiums/prem2001 (last visited Jan. 5,
2015).

¥ See HUD's Mission Statement, available at httpiifportal.hud.gov/udportal/HUD? sre=/about/mission (last visited, Jan,
5, 2015).

? See HUD Mortgagee Letter 2010-04, at 1 (Tan, 22, 2010}, http://portal.hud,gov/hudportal/decuments/huddoc?id=10-
04ml,pdf (last visited Jun. 5, 2013) (“Loss Mitigation is critical to both borrowers and FHA because it works to fulfill the
goal of helping borrowers retain homeownership while protecting the FHA Insurance Fund from unnceessary losses.”).

¥ See 24 C.FR. § 203.501 (tequiring that mortgagees “must consider" actions such as “special forbearance," meaning in
cases where the mertgagor does not own other FHA-insured property and the default was caused by circumstances
bevond the mortgager's control, the forbearance agreement will not require incrcased payments before the original

‘maturity date of the mortgage); HUD Administration of Insured Home Mortgages Handbook 4330.1, ch. 7, §§ 7-3,

available af http:tiportal hud.gov/hudportal/documents/huddoc?id=43301¢THSGH.pdf (last visited Jan. 5, 2015)
(requiring that servicers “make a concerted effort to help the mortgagor resolve histher financial problems,” specitically
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can take six months or more'—and provide that noncompliance may result in a civil monetary
penalty and withdrawal of HUD’s approval of the mortgagee as a program participant, 24 C.F.R. §
203.500. In addition to forbearance,'* FHA regulations require that mortgagees consider or attempt
other forms of relief short of foreclosure, fd. at §§ 203357, 203,370, 203.608, 203.616. Morcover,
even where foreclosure is inevitable, FHA regulations identify a lengthy and exhaustive process that
details the level and form of borrower communications required before foreclosure may begin,"”
Federal regulators have marshalled many decades of expertise to enact a comprehensive approach o
(oreclosure and foreclosute forbearance on FHA-insured mortgages.

By allowing HOAs to foreclose on distressed borrowers, Nevada law conflicts with FHA
regulations specifying foreclosure as a "last resort” for this potentially vulnerable category of
borrowers.!* Nevada itself has recognized that HOA foreclosures interfere with mortgagees’ efforts
to keep borrowers in their homes and has made some—albeit insufficient—offort to mitigate the
controversial rush to foreclose by HOAs and their collection agents. In 2013, Nevada changed its
law to bar HOAs fiom initiating non-judicial foreclosure proceedings after the mortgagee has
recorded a notice of default and before it complies with Nevada’s own foreclosurs avoidance

procedures (which generally require pre-foreclosure mediation). See NRS 116.31162(6)(b).

uddressing that a mortgage servicer should endeavar to be aware of marital difficultics, substance abuse, excessive
gambling, loss of income, loss of employment, illness, and other factors, and then refer borrowers to counseling before
Lnitiating foreclosure),

"' HUD Administration of Insured Home Mortgages Handbook 4330.1 app. 18, at 2, awiluble af
http//portal.hud. goviudportalidocumentsfhuddoc?id=43301x 1 BHSGH.pdf (last visited Jan, 3, 2013).

% See 24 C.F.R, 8§ 203,471, 203.614,

1 See gemeralfy HUD Administration of Insurcd Home Mortgages Handbook 4330.1, ¢h. 7, § 77, available at
http:#portal,hud gov/hudportal/documentshuddoc?id=43301e THSGH.pdf (last visited Jan. 5, 2015).

4 HUD Administration of Insured Home Mortgages Handbook 4330.L, ¢h. 8, § 93, availebie af

http:#pertal.hud.govihudpertal/documents/huddoc?id=4330 1 cSHSGH pdf  (ast visited Jan. 35, 20135) ("Forcclosure
should be considered omly as a last resort and shall not be initiated until all other relief eptions have been exhausted.").
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Although this amendment reflects the Legislature’s own recognition of the harm caused by
HOA foreclosures, the amendment is not sweeping enough to avoid federal preemption as applied to
FHA-insured loans because Nevada law still fiustrates federal foreclosure forbearance objectives,
As the Supreme Court has recognized, 2 "[c]onflict in technique can be fully as disruptive to the
system Congress enacted as conflict in overt policy." dmalgamated Ass 'n of Street, Electric Ry, &
Motor Coach Employees v, Lockridge, 403 US. 274, 287 (1971). For example, under the 2013
amendment, nothing impedes HOAs from pursuing foreclosure and removing the barrower from the
home where the mortgagee has not issued a notice of default. Indeed, if anything, Nevada law
directly undermines federal law by encouraging mortgagees to issue a notice of default and initiate
foreclosure at the earliest possible time in order to at least temporarily prevent the HOA from
proceeding with its own foreclosure. In contrast, the FHA Programs direct mortgagees on isured
loans to work with the borrower and to evaluate modification and other alternatives before taking
steps toward foreclosure

The U.S. Supreme Court and other federal courts have found preemption of state law under
the Supremacy Clause in much less compelling circumstances than those presented here. For
instance, in De fa Cuesta, the Supreme Court held that a Federal [Torne L.oan Bank Board regulation
permitting—but not requiring—federal savings and loan associations to include "due-on-sale”
clauses in their mortgage contracts preempted state law that restricted the use of such clauses. "By
further limiting the availability of an option the Board considers essential to the economic soundness
of the thrift industry, the State has created ‘an obstacle to the accomplishment and cxccutién of the

full purposes and objectives’ of the duc-on-sale regulation.” 458 U.S. at 156 (citations omitted).

' Decisions HUD has muade about how much time and effort banks are required lo expend before foreclosing are careful
and important oncs. “HUD has very broad discretion in ordsr to achieve national housing objectives,” United States v.
Antiveh Found., 822 F.2d 693, 695 (7th Cir. 1987), including in the context foreclosure avoldance, As noted, such
decisions “involve[ ] a balancing of factors and a consideration of complex financial data.” Falzarane, 607 F2d at 512,
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Here, HUD explicitly directs mortgage servicers to exercise restraint in preceeding with foreclosures
to help keep borrowers in their homes. See supra note 10. Because the HOA Lien Statute
impermissibly restricts the discretion of both the servicer and HUD in addressing borrower default, it
is preempted under the Supremacy Clause as applied to FHA-insured mortgages.

Finally, the preemptive effect here is modest. Nothing about HUD regulations or federal
preemption requires HOAs to give up their partial priority of payment, N.R.S. § 116.3116(2); they
simply require that HOAs yield to the FHA-insured mortgagee with 1‘esllject to the timing of their
recovery out of foreclosure proceeds. See NRS 116.31162. The HOAs will still receive the fees that
are entitled to super-priority status following a sale conducted by the mortgagee. Bui allowing an
HOA to foreclose on an FHA-insured loan plainfy frustrates the objectives of HUD regulations in
restricting foreclosures on at-risk FHA borrowers where specified foreclosure aveidance measures
offer some promise of keeping the borrowers in their homes. Because the HOA Lien Statute
"intérferes with the federal purpose ov operates to impede or condition the implementation” of the
FHA Programs, it is preempted as applied to FHA-insured mortgages, like BANA's Deed of Trust is
this case. See Rust, 397 F.2d at 179. Since plaintiff’s quiet-title action is entirgly dependent on the
validity of the preempted state law, its complaint fails.

DATED thig 25th day of February, 2016.

AKERMAN LLP

/st Christine M. Parvan

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Artorneys for Carrington Mortgage
Holdings, LLC
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CERTIFICATE QF SERVICE

1 HEREBY CERTIFY that on this 24th day of February, 2016 and pursuant to NRCP 5(b), I
served through this Court's electronic scrvice notification system ("Wiznet") a true and correct copy
of the foregoing CARRINGTON MORTGAGE HOLDINGS, LLC'S MOTION FQOR
SUMMARY JUDGMENT, addressed to:

J. Charles Coons, Esq.
Thomas Miskey, Esq.
CogPER COONS, LTD,
charles@coopercoons.com
kim{gcoopercoons.com
liz{nlcoopetcoons.com
thomas@coopercoons,com

Attarneys for Plaintiff R Ventures VIl LLC

/s/ Christine M, Parvan
An employee of AKERMAN LLP
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Elacironically Filed
03/08/2016 02:01:04 P

J. CHARLES COONS, ESQ.

Nevada Bar No. 10553 CLERK OF THE COURT
Charles @ coopercoans corm

Nevada Bar No, 13540

Thomas@coopercoons.com

COQPER COONS, LTD,

10655 Park Run Drive, Suite 130

Las Vegas, Nevada 89144

(7023 998-1500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series|] (ase No.: A-13-684151-C
limited liability company of the container R

VENUTERS, LLC under NRS § 86.296, Dept, No.: VI
FlaintifT,
V. PLAINTIFE'S OPPOSITION TO
CARRINGTON MORTGAGE

TAYLOR, BEAN & WHITAKER| HOLDINGS, LLC'S MOTION FOR
MORTGAGE CORP,, a Florida corporation] SUMMARY JUDGMENT

WELLS FARGO BANK, N.A., a national
association; BANK OF AMIERICA, N.A,,
national association; SOUTHERN TERRAC%
HOMEOWNERS’ ASSOCIATION, aNevad
domestic non-profit coop corporation; JOYCE
PIERCE, an individual; CARRINGTON]
MORTGAGE HOLDINGS, LLC; DOES |
through X:; and ROE CORPORATIONS II
through X, inclusive,

Defendants,

AND ALL RELATED CLAIMS,

R VENTURES VIII, LLC (“Plaintift”), by and through its attorneys Cooper Coons, Lid,
("Cooper Coons™), hereby files this opposition to Defendant CARRINGTON MORTGAGE
SERVICES, LLC (“Carrington Mortgage Services')’s motion for summary judgment. This
Opposition is made and based upon the foltowing Memorandum of Points and Authorities, all
pleadings on file herein, and any and all oral argnments at the time of the hearing,

i
i
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MEMORANDUM OF POINTS AND AUTHORITIES
I, INTRODUCTION

Plaintitf has consistently argued their status as a bona fide purchaser for value protected
their duly recorded interest as the record title owner of the real property commonly known as
6175 Novelty Street, Las Vegas, Nevada 89148; Parcel No. 163-31-713-027 (“Property™).
Notably, in an HOA foreclosure case, the Nevada Supreme Court remanded an order granting
summary judgment in favor of 4 lender, based in part, on the lower court’s failure fo consider the
purchascr’s status as a bona fide purchascr. Shadow Wood Homeowners Ass 'n vs New York
Community Bancorp, Inc.., No. 63180 (Nev., January 28, 2016}, 132 Nev., Advance Opinion 3,
confirming Plaintiff’s slatus as particularty relevant.

In Shadow Wood, the Nevada Supreme Court clarified a court can grant equitable relief
from a defective HOA lien foreclosure sale, Id. This equitable action must examine all the
circumstances to evaluate the propriety of unwinding the sale. The court identified two areas of
relevant inquiry: 1) Plaintiff’s status as a bona fide purchager; and, 2) the lender’s inaction,

A court sitting in equity must consider the status of all parties involved and not grant
equitable reliet where it would work a gross injustice upon innocent third parties. Id. at 21. In
footnote 7 at 21, the Nevada Supreme Cowrt goes on to state the status of the innocent third party
is particularly relevarit when the lender failed to use legal remedies to protect its position, Id, In
Shadow Wood, the lower court failed to make factual dcterminations regarding the third party’s
status as a bona fide purchaser, Id, Because of the importance of the purchascr’s status, the case
was remanded for further fact finding with respect to this argument,

In Shadow Wood, the lender’s offered payment was rejected by the HOA and its
collection company, However, instcad of providing an unequivocal basis for unwinding the sale,
the court remanded for a balancing of equities based on the lender’s inaction. Instead of
diligently protecting their interest, the lender did nothing, The lender did not tender the amount
provided in the notice of sale Id, at 24, The lender failed to recerd a notice, The lender failed to
initiate court relief for a temporary restraining 01'&61‘ or injunction, The lender failed to initiate

arbitration. The lender even failed to attend the sale to notify potential bidders of the dispute. Id.
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at 19. The lenders inaction provides an cquitable basis to deny relief through unclean hands and
laches.

As set forth in the data below, Defendant Carrington Mortgage Services is not entitled to
judgment as a matter of law,

11, DISPUTED FACTS

For purposes of this opposition, Plaintiff incorperates its statement of undisputed facts for]
Plaintiff’s Renewed Motion for Summary Judgment (“P1’s MSJ™) s fully set forth herein,

Defendant Carrington Mortgage Services’ predecessor in interest offered to pay $655.14
in 2012; however, it contained restrictive langnage that negated its effect as a tender.

The TIOA lien recorded on April 23, 2010 contained at most 7 months of delinquent
assessments. Def’s MSJ, Exhibit F,

II. LEGAL ARGUMENT

A, Shadow Wood Protects Plaintiff As a Bona Fide Purchaser.,

1L Statutory and Common Law Protection,

NRS 111.180(1) codifies protection for the bona fide purchaser for valuc, It states “[a]ny
purchaser who purchases an estate or interest in any real property in good faith and for valuable
consideration and whe does not have actual knowledge, constructive notice of, or reasonable
cause to know that there exists a defect in, or adverse rights, title or interest to, the real property
is a bona fide purchaser.” A defect detectable in an examination of recorded documents places a
subsequent purchaser on inquiry notice, Hewitt v. Glaser Land & Livestock Co., 626 P.2d 268,
269, 97 Nev, 207, 209 (Nev. 1981), “A subsequent purchaser with notice, actual or constructive,
of an interest in the land superior to that which he is purchasing is not a purchaser in good faith,
and not entitled to the protection of the recording act.” Allison Steel Mfg, Co. v, Bentonite, Inc.,
86 Nev. 494, 471 P.2d 666, 669 (1970).

Even constitutional defects of notice are not open to challenge against a bona fide
purchaser. Swartz v. Adams, 93 Nev. 240, 563 P.2d 74 (1977) (rights of bona fide purchasers not
voided by constitutional defects in execution sale). In Swartz, a judgment creditor sold two

parcels of real property to himself without mailing the owners notice of the sales, Id. The parcels
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were purchased by the judgment creditor for $2,000 and $4,201.54 with their worth $10,000 and
$53,000 respectively. Ultimately, the sales were found to violate the 14" Amendment for lack of
adequate notice; however, rescinding the sale “may no longer be done without injury to innocent
third partics who are bona fide purchasers of the property.” 1d at 77.

Further, the Nevada Supreme Court recently remanded an order granting summary
judgment in favor of a lender in a NRS 116 HOA [oreclosure sale where the lender failed to
produce any evidence of fraud, unfaimess, or appression. Shadow Wood Homeowners Ass 'n vs
New York Community Bancorp, Inc.., No. 63180 (Nev,, January 28, 2016), 132 Nev,, Advance
Opinion 5. The Court goes on to discuss bena fide purchaser protection under the common law.
A bona fide purchaser is a purchascr of the property “for a valuable consideration and without
notice of the prior equity, and without notice of facts which upon diligent inquiry wonld be
indicated and from which netice would be impuied to him, if he failed to make such inquiry.” Id.
at 22.

Here, Plaintiff qualifies as a bona fide purchaser for value. Plaintiff had no actual,
constructive, or inquiry knowledge with respect to any equitable argument. Defendant
Carrington Mortgage Services failed to notify bidders of the purported tender due fo their
inaction, Finally, Plaintiff paid valuable consideration. Because Plaintiff is an innocent third
party purchascr, the equities weigh heavily in Plaintiff’s faver that proscribe any claim by
Defendant Carrington Mortgage Services to set aside the sale,

2, Notice of Purported Tender,

Here, Plaintiff purchased the property at an auction without notice of any purported
defense of Defendant Carrington Mortgage Services. While Plaintiff had record notice of the
deed of trust, a properly conducted HOA sale would extinguish this interest, permitting Plaintiff
to take the Property without notice of any claim of superior title. It is undisputed Plaintiff had no
knowledge of any purported defect in the sale of the Property. Thus, no actual defect in the
foreclosure sale would defeat Plaintiff’s claim becausc it did not have any notice. This protection
extends even to when a sale did not comply with constitutionally required nolice under Mullane,

Sce Swartz v, Adams, 93 Nev, 240, 563 P.2d 74 (1977).
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The iender can provide no evidence that the purchaser knew or should have known about
the disputed lien amount or attempts to pay the lien; and, consequently, the potential harm to the
purchaser must be taken into account. Shadow Wood. at 24, Plaintiff’s affidavit definitively
affirms Plaintiff had no knowledge of any tender. P1.’s MSJ, Exhibit 13, Further, the audio
recording of the auction has Mr. Atkinson list the properties where a partial payment has been at
issue, P1.’s MSJ, Exhibit 12, Notably, the Property was not among that list. Consequently,
Plaintiff would never had been required to inquire about the status of a purported tender,
especially with the disclosure at the auction,

3. Plaintiff Provided Valuable Consideration,

To be considered a bona fide purchaser, the Plaintiff must have purchased the Property
with valuable considcration, Merely paying less than one party’s valuation does not negate
valuable consideration, Shadow Wood at 22. Valuable consideration is satisfied if it was
valuable, regardless of adequacy, Id.

Because Plaintiff has provided uncontested evidence regarding the sufficiency of
consideration and Plaintiff’s lack of notice of any adverse claim, Plaintiff qualifics as a bona fide
purchaser for value, entitled to the protection of an innocent third party purchaser,

B, Foreclosure Sale Purchase Price Is Insufficient to Set Aside the Sale.

1, Commercial Reasonableness Standard Does Not Apply.

Defendant Carrington Mortgage Services also argues that the foreclosure sale was nof]
“commercially reasonable,” Defendant Carrington Mortgage Services seems to base this assertion
on the discrepancy between the property’s market value und the purchase price. However, NR§
Chapter 116 does not contain & “commercial reasonableness” standard. See generally, NRS
Chapter 116, Although, the Uniform Act requires that a foreclosure sale be “commercially
rcasonable,” that provision was specifically not adopted by the Nevada Legislature, The only,
conclusion that can be drawn from the Legislature’s omission of this standard is that it is nof
required in Nevada,

Defendant disingenuously attempts to have this Court believe that the SFR Decision,

specifically footnote 6 on page 22, stands for the proposition that an HOA sale can be deemed void
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as commercially unreasonable pursuant to NRS Chapter 104 and secured transactions, Rather, as
the paragraph leading to footnote 6 in the SFR Decision clearly explains, the Nevada Supreme]
Court reasoned an HOA sale could be ostensibly voided ag commercially unreasonable based on
“a lack of adequate natice.”” NRS Chapter 116 incorporates a “good faith” standard and not 4
“commercially reasonableness” standard.

Notwithstanding, the issue of “commercial rcasonableness” can only be raised and has only,
been raised in the context of a debtor and a creditor involving a secured transaction pursuant to
NRS Chapter 104, That is, there is not a single case law in the Statc of Nevada nor any other
jurisdiction that addresses this issuc of “commercial reasonableness” beyond the context of a
debtor and creditor involving a secured transaction. Every case cited by Defendant involved a
debtor and a creditor.

It is undisputed the Defendant was not the debtor in the context of the HOA foreclosure
sale, It is undisputed the Defendant was not the secured party in the context of the HOA foreclosurg
sale. [t is undisputed the debtor in the context of the HOA foreclosure sale was the previous owner
of the Property. Tt is undisputed the Defendant was nothing more than a junior credifor,
Consequently, as a junior creditor, the Defendant has no standing as a matter of law, to attempt to
raise the issue of the FIOA foreclosure sale allegedly having been comincrcially unreasonable, Thel
only party that may raise that issue is the debtor, in this case, the previous owner.

2. Sales Meets Commercial Reasonableness Standard,

Even if this standard applies, Shadow Wood cecmented Plaintiff’s interpretation that price
alone will not justify setting aside a foreclosure Sale. Id. at 9-10 (Citing Long v. Towne and (Golden
v. Tomiyasu), The Nevada Supreme Court has held that mere “inadequacy of price is not sufficicnt
to. justity setting aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.”
Long v. Towne, 98 Nev. 11, 13, 639 P.2d 528, 530 (1982). See also Golden v. Tomiyasu, 79 Nev,
503, 504, 387 P.2d 989 (1963) (remanded the setting aside of a foreclosure sale holding that
“inadequacy of price, without proof of some clement of fraud, unfairness or oppression as accounts
for and brings aboul the inadequacy of price is not sufficient” to set aside the suie). See also

Shadow Wood Homeowners Ass'n vs New York Community Bancorp, Inc.., Ne. 63180 (Nev|
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‘Mortgage Services can produce no evidence of fraud. Quite the opposite, Plaintiff has presented

January 28, 2016), 132 Nev., Advance Opinion 5, The foreclosure sale at which Plaintiff purchased
the Property was properly conducted in all respects. “Mere inadequacy of price. .. is not sufficient
to support a judgment setting aside the sale.” Golden v, Tomiyasu, 7% Nev. 503, 387 P.2d 989
(1963}, Even in cases where a discrepancy in price and value necessitated scrutiny into theg
commercial reasonableness of the disposition of collateral, courts focus on the manner of the sale
that might have caused such a discrepancy. In Levers v. Rio King Land & Inv, Co,, the chada}
Supreme Court found that the secured party failed te provide reasonable notice to the debtor and
tock no steps to publicize the sale in any manner, and therefore the debtor was entitled to a credif
equal to the fair market value rather than the sale price. Levers v. Rio King Land & Inv, Co., 360
P.2d 917, 820 (Nev. 1877),

Here, Defendant Carrington Mortgage Services can produce no evidence that points to
commercial unreasonableness, Defendant Carrington Mortgage Services or its predecessor inf

interest received adequate notice of the sale. Despile extensive discovery, Defendant Carrington

uncontroverted evidence of a commercially reasonable sale, public and attended by multiplg
bidders that resulted in competitive bidding.
i Lender Received Notice

Here, Plaintiff acquired title to the Property through a Foreclosure Deed Upon Sale
pursuant to a foreclosure of a super priority HOA lien which constituted legal sufficiency to
conduct the sale, P1’s MSJ, Exhibit 1. Because the HOA Foreclosure Deed is conelusive proof of
the matters recited, Defendants have no genuine material factual dispute that will invalidate the
HOA Foreclosure Sale based on statutes,

Examining these facts under equity, the proof of mailings of the foreclosure documents
are indisputable actual notice to Bank of America, predecessor in interest to Defendant
Carrington Mortgage Services, P1's MSJ, Exhibits 6, 10,

ii. No Indicia of Fraud
Here, Defendant Carrington Mortgage Services cannot claim the HOA foreclosure sale s

commercially unreasonable. The 30(b)(6) deposition of United Legal Scrvices, Inc, confirms the

JA000277



ra

L

14

15

14

25

248

279

28

foreclosure sale was properly conducted. It was a publicly advertised auction with multiple
bidders. P1.’s MSJ, Exhibit 11. Further, the verbatim audjo recording transcription supperts this
d.eposition testimony. P1.’s MSJ, Exhibit 12. Despite extensive discovery, Defendant Carringtor
Mortgage Services cannot produce one scintilla of evidence of any impropriety in the HOA
foreclosure sale.

This Court may look o the price attained at the auction and inquire as to why the
purchase price was low in comparison to a traditional foreclosure of a first deed of trust, Here,
the price was low for two reasons. First, bidders did not have upward pressure to raise the price.
The lender could not make a credit bid for the Property and the bidding began at the balance of
the lien, Second, the purchase price was artificially low due to the market’s uncertainty of the
title conveyed at the time of the sale combined with the necessary costs of quieting title after any
purchase of the property, These factors drove down the purchase price, Defendant Carrington
Morlgage Services cannot provide any evidence that fraud or unfairness even contributed to the
purchase price much less rise to the level of causation required to set aside a sale under Levers.

C, Lender Failed to Act

Defendant Carrington Mortgage Services claims are barred by the equitable defenses of
unclean hands and laches. Unclean hands generally bars a party from receiving equitable relief
beeause of that party’s own inequitable conduct. Las Vegas Fetish & Fantasy v. Ahern Rentals,
182 P.3d 764, 766 (Nev. 2008). The inquiry for unclean hands is two-fold. The Court must
weigh the egregiousness of the misconduct and the seriousness of the harm caused by the
misconduect, 1d, at 767, Laches applies where delay by one party prejudices another party.
Besnilian v, Wilkinson, 117 Nev, 519, 520 (2001),

In Shadow Wood, the Nevada Supreme Court held the district court should have
conducted a full hearing on the equities, noting the lender’s inaction, “NYCB knew the sale had
been scheduled and that it disputed the lien amount, yet it did not attend the sale, request
arbitration fo determine the amount owed, or seek to enjoin the sale pending judicial
determination of the amount owed,” weighed heavily against the lender. Id. at 19, “Where the

complaining party has access to all the facts surrounding the questioned transaction and merely

JA000278



%]

10

12

13

14

makes a mistake as to the legal consequences of his act, equity should nermally not interfere,

especially where the rights of third parties might be prejudiced thereby.” Shadow Wood

Homeowners Ass 7 vs New York Community Bancorp, Inc.., No, 63180 (Nev., January 28, 2016),

132 Nev., Advance Opinion 3 at 24,

SFR requires a lender to exercise due diligence and take necessary steps to preserve its
rights including “paying the entirc amount and requesting a refund of the balance.” Id. at 418,
According to the payment scheme under NRS 116.31164(3)(c), the lender would be able to
recover a substantial majority of the bid price in excess of the super-priority amount as their
junior lien would be next in line. After deducting the super-priority lien, they would receive a
substantial majority of their bid amount and may dispute the rest in a smali claims action,
Additionally, Defendant Carrington Mortgage Services must deposit the alleged tender upon
rejection amount into court to forestall a foreclosure. Bisno v Sax, 346 P.2d 814, 820 (Cal. Ct.
App. 1959); See alse 59 C.J.S. Mortgages § 506, p. 826, stating: ‘A tender of payment or
performance sufficient to discharge the mortgage may preclude foreclosure and a proceeding
already commenced may be stopped by paying what is duc into court.”

Here, Defendant Carrington Mortgage Services and its predecessors in interest did
nothing to alert bidders at the auction of a dispute. It did not attend the sale. It did not request
arbitration to determine the amount owed, It did not enjoin the sale pending judicial
determination of the amount owed. It did not record a lis pendens. It failed to request a partial
release of the HOA lien reflecting their attempted payment, Tt failed to tender the full amount
state by the HOA under dispute, [t did not deposit the amount inte court. Defendant Carringtﬁn
Mortgage Services failed to exercise any diligence to preserve their property rights,

Laches Defendant Carrington Mortgage Services from coming before this Court after
the sale had been completed. If Delendant Carrington Mortgage Services had exercised
reasonable judgment by taking any one of several options.to protect their interest, they would
not be here today.

- Unclean hands prevents Defendant Carringtoﬁ Mortgage Services from achieving

equitable relief, First, Defendant Carrington Mortgage Services failed to act or give notice to
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any third party. While not necessarily egregious in isolation, applying the dttempted tender to
undermine a sale would result in a great inequity to Plaintiff. The harm, the loss of the Property,
is substantial and ureplaceable.

Because Defendant Carrington Mortgage Services failed to take reasonable steps to
protect their interest, they cannot now avail themselves of the equitable relief of the legal
process,

D. PSA Did Not Affect HOA's Ability to Foreclose.

Defendants make three claims regarding the PSA, each will be discussed in detail below.
First, Defendants claim the PSA satisfied the HOA Lien and eliminated their ability to foreclose;
however, the express terms of the PSA and testimony of a party to the PSA clearly show
otherwise, Second, Defendants argue NRS 116.3102(p) prohibits the PSA despite the express
authorization contained in the HOA’s CC&Rs. Finally, Defendants dubicusly claim the PSA
split the HOA Lien. impermissible under case law applicable to the Foreclosure Mediation
Program. However, such a program does not apply to foreclosures under NRS 116,

i, HOA Retained Right to Foreclose,

According to Robert Atkinson, the 30{b)(6) designation for Unted Legal Services, Inc.,
First 100 acquired rights to the proceeds of a monetization event triggered by notice of
foreclosure sale, Plt,’s MSJ, Exhibit 8, Deposition of United Legal Services, Inc. at 12. More
specifically, “nonc of the HOA’s rights relating to their legal ability to foreclose were sold.” Id,
at 14.To read this PSA to eliminate the ability of the HOA’s ability to pursue foreclosures would
negate the intent of the PSA and the understanding of the contracting parties. The carefully
crafted PSA ensured the HOA retained the HOA lien and the ability to foreclose through its
newly designated collection agent, United Legal Services, In¢. After the foreclosure sale was
completed, the disbursements of funds was made to United Legal Services, Inc. as the authorized
agent of the HOA. Once the HOA had satisfied its HOA lien, those satisfied funds were
contractually obligated to be transferred to First 100,

i
i

10

JA000280




Lax

wn

13

14

15

16

26

27

28

ii. CC&Rs Autherized the HOA To Enfer Into the PSA,

As specifically enumerated in the CC&Rs Section 5.1, the HOA had the ability to enter
into any contract not specifically prohibited by the governing documents. Defendants have not
provided any citation to these governing documents that would prohibit the type of arrangement
agreed upon in the PSA. NRS 116.3102(p) specifically permits express powers to assign future
income, even general expressions of powers like those contained in Section 5.1, Consequently,
the HOA had the power to enter into the PSA,

Alternatively, the PPI, the interest at issue, does not relate to future income, but
specifically characterizes the interest as proceeds on past amounts due, NRS 116.3102(p) merely
prohibits assignment of future income, not past due assessments. Thus, NRS 116.3102(p) has no
bearing on the preseiit controversy.

i, Edelstein is Only Applicable to the Foreclosure Mediation Progran.

Defendants’ assertion that splitting a lien prevents forcelosure of an HOA lien is wholly
inapplicable. Edelstein v, Bank of New York Mellon, deals with specific additional requirements
under the Foreclosure Mediation Program instated for foreclosures of deeds of trust, wholly
inapplicable to the present case. Id. at 286 P.3d 249, 258 (Nev. 2012). Before a lender can
proceed with foreclosure under NRS 1017, it is mandated to mediate with the obligor, including a
requirement that the lender have the authority to modify the loan, The only reason the
foreclosure was found inappropriate when the promissory note and thé deed of trust have been
separated is because the party foreclosing does not have authority to modify the promissory note
as required under the Foreclosure Mediation Program,

Here, the HOA lien has no analogous split between a deed of trust and a promissory note.
Even if such a thing existed, Nevada law does not 1‘équil‘e HOA forcclosures to participate in the
foreclosure mediation program, the subject of Edelstein.

E. As Applied Analysis Proscribes Statutory Facial Challenge,

A facial challenge is a claim that a statute is unconstitutional on its face — thaft is, that i
always operates unconstitutionally. In other words, any possible application of the statute must bg

unconstitutional. However, the Nevada Supreme Court recently upheld an as-applied challenge td
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| were fully and adequately vetted in the district court,” This amounts to a request by the Nevadal

the constitutionality of NRS 116, SFR Investments Peol 1, LLC v U8, Bank, 130 Nev, Advance
Opinion 75 (Sept 18, 2014). Further, the Nevada Supreme Court has issued multiple unpublished!
and published decisions indicating the due process challenge is meritless.

The Nevada Supreme Court has held at least one application of the statute is constitutional.
Id. First, the Court credited the allegations in the Plaintiff’s Complaint as true, most pertinently
that the plaintiff had complied with all notice requirements. 1d. Second, the Court concluded “U.8.
Banlk's duc process challenge to the lack of adequate notice fails, at least at this early stage in thg
proceeding.” Id at 22. The Court required notice to junior Henholders under NRS 107.090. Id. af
6. Consequently, the Court left open the factual challenge of notice; however, clearly indicated
that if the notice requirements were followed, the due process challenge will fail. Thus, ong
application of the statute is valid, Logically, if one application of the statute is constitutional, all
applications of the statute cannot be unconstitutional, Thus, the facial challenge must fail,

In an unpublished order filed on December 23, 2015, Las Vegas Motorcoach Resort

Owners Asgs’n v, Booher, Case No, 66036, the Nevada Supreme Court recently remanded a case

where the lender argucd adequacy of the due process provided because “it docs not appear thg

alternative issues tendered to us as potential bases to reverse of affirm the summary judgment orden

Supreme Court to factually develop the issues, However, a facial challenge requires no factuall
analysis because “‘individual application of facts do not matter’ in a facial challenge and ‘thg
plaintiff’s personal situation become irrelevant,” If the Nevada Supreme Court was inclined to
rule NRS 116 unconstitutional, it would not need the factfinding it requested,

Merely one case does not indicate a pattern, but several may. Southern Highlandg

Community Ass'n v. San Florentine Avenue Trust, 132 Nev, Adv, Op. 3 (2016) further developed
the case law with respect to HOA foreclosure sales by clarifying the effect of an HOA foreclosure
in a circumstance where a different HOA had a separate super-priority lien on the property, In

another unpublished order filed on December 23, 2015, Saticoy Bay, LLC Series 2301 Haren v,

LNV Corp., Case No. 65151, the Nevada Supreme Court further clarified SFR by interpreting the

inclusion of NRS 116 language in a Common Interest Community’s CC&R’s as applying SFR.
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The litany of cases continues as the Nevada Supreme Court has continued to act
congistently with Plaintiff’s interpretation, rejecting facial challenges. Tn an unpublished order

filed on January 22, 2016, Mackensie Family, LLC v. Wells Fargo Bank, Case No. 65696, the]

Nevada Supreme Court recently remanded a case where the lender was granted summary judgment
prior to the SFR decision. Impertantly, the Court noted, “this case cannot be resolved on appeall
because a genuine issue of malerial fact remains regarding whether the foreclosure was proper.’
The cowrt was bricfed regarding a facial challenge of NRS 116, See Answering Brief. As
previously noted, a facial challenge requires no fact finding. Here, when the Nevada Supreme
Court has remanded a case for further fact finding is tantamount to a rejection of the facial
challenge where the issue has been fully briefed,

In another unpublished order filed on January 22, 2016, Park v. Wells Fargo Bank, Casg

No. 63735, the Nevada Supreme Court reversed and remanded a district court’s granting a motion|
to dismiss for failure to staie a claim granted prior to SFR, Again, the Nevada Supreme Court,
despite being fully briefed on the facial challenge to NRS 116, declined to uphold the motion to
dismiss on these grounds. See Answering Bricf.

In yet another an unpublished order filed on Febraary 17, 2016, Whitehouse v. Wells

Fargo Bank, N.A., Case No. 65169, the Nevada Supreme Court remanded a case where a

purchaser’s quiet title complaint was dismissed prior to the SFR decision. The court was briefed
regarding a facial challenge of NRS 116. See Answering Brief, As previously noted, a facial
challenge requires no fact finding. Here, yet again, the Nevada Supreme Court has remanded a
case for further fact finding and is tantamount to a rejection of the facial challenge where the
issue has been fully briefed,

All of these instances, combined with the multitude of oral arguments regarding HOA cases
in the preceding months, indicate the Nevada Supreme Court is unlikely to find the HOA
foreclosure statute uncenstitutional and negate the substantial case law they have developed. The
expenditure of judicial resources reaching these resolutions would be wasted should the statutory
scheme be held unconstitutional. The more likely interpretation is the position Plaintiff’s havej

taken in this case, that the Nevada Supreme Court has already considered the due process concerny
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in SFR and found the argument meritless.

Taken as a whole, these decisions strongly indicate Defendant Carrington Mortgage
Services’ facial challenge to NRS 116 lacks merit.

F, NRS 116 DOES NOT VIOLATE DUE PROCESS

i. The Actor is a Private Party and No State Action was Taken,

Nevada applies a very narrow reading of the “state action” requirement, so as to not restrain
privatc conduct. S.0.C., Tnc. v. Mirage Casino-Hotel, 117 Nev. 403, 410-411. “Tiue process|
restrictions apply only to activitics which can be characterized as statc action.” Tarkanian v, Nat'l
Collegiate Athletic Ass'n, 103 Nev. 331, 335, 741 P.2d 1345, 1347 (1987), rev'd on other grounds
488 .S, 179, The Ninth Circuit Cowrt of Appeats held “[t]he statutory source of the Nevada power
of sale,., does not necessarily transform a private, non[-]judicial forcclosure into state action.”]
Charmicor v, Deaner, 572 F.2d 694, 693 (9th Cir, 1978). In holding that there is insufficient state
action, this Cowt should reach the same conclusion as the overwhelming majority of other
jurisdictions faced with due process challenges to non-judicial foreclosure sales. See Levine v,
Stein, 560 F.2d 1175, 1176 (4th Cir. 1977); Barrera v. Security Building & Investment Corp., 519
F.2d 1166, 1174 (5th Cir, 1975); Kenly v. Miracle Properties, 412 F, Supp, 1072, 1075-76 (D
Ariz.. 1976, Lawson v. Smith, 402 F. Supp. 831, 855 (N.D. Cal. 1975); Y Aleman Corp. v. Chasg
Manhattan Bank, 414 F. Supp. 93, 95-96 (DD, Guam 1975); Garfinkle v, Superior Court of Contra
Costa Cty., 578 P.2d 925, 932-33 (Cal. 1978); Putensen v, Hawkeye Bank of Clay County, 504
N.W.2d 404, 410 (Iowa 1997); Northup v, Poling, 761 A.2d 872, §75-76 (Me. 2000): Leininger v.
Merchants & Farmers Bank, Macon, 481 So. 2d 1086, 1088-90 (Miss, 1986); Dennison v, Fack,
304 S.E.2d 300, 308-09 (W. Va. 1983},

As in Garfinkle, NRS 116,31162-116.31168 simply regulates the manner in which
association non-judicial foreclosures of their super-priority liens proceed. Nothing compels the
association to exercise the right, To the contrary, the executive board has the power to decide]
whether or not to take enforcement action by excreising the association’s power to imposc
sanctions or commence an action for vielation of the declaration, bylaws or rules. . . .” NR§

116.3102(3). Because the non-judicial foreclosure by an association is a right conveyed by thgf
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CC&Rs, as between the association and the unit owner, it is analogous to the private remedy|
provided pursuant to the deed of trust for purpose of determining if there is state action. The
Association is not a state actor, there is no state action, and due process is not implicated in an
assoclation non-judicial foreclosure,

Here, the Court cannot reach the question of whether the notice procedures satisfied due
process beeausc the Bank has failed to establish how an HOA’s non-judicial foreclosure satisfies
the state action requirement.

In cach citation provided by Defendant Carrington Mortgage Services, the government
directly took or extinguished a property interest. In the present case, the government was not an
actor and took no action ta extinguish a property interest,

In J.D, Construction v, IBEX Int’[ Group, 240 P. 3d 1033 (Nev. 2010}, the dve process
question at issue dealt with the sufficiency of a court’s consideration of evidence without an|
cvidentiary hearing to expunge a mechanic’s lien under NRS 108.2275, The statc action of the
procedure for expunging a lien is sufficiently distingnishable from a non-judicial foreclosure sale,

In Mennonite Bd. Of Missions v. Adams, the government sold a property at an auction
conducted by the county treasurer based upon a tax lien, 462 U8, 791 (1983}, In that case, the
government owned the tax lien and conducted the sale of the property, In the present case, the
government did not participate in the sale or have an interest in the HOA lien,

In Armstrong v, United States, the government took actual possession of the property, 364
U.S. 40, 48 (1960). Here, United Legal Services, Inc., a private company acting as agent for
another private organization Southern Terrace HOA, a domestic non-profit cooperafive
corporation, foreclosed upon its private lien,

[n Louisville Joint Stock Land Banlk v. Radford, 295 U.S. 555 (1933), a federal bankruptcy
act attempted to divest a bank of its property interest in conflict with Kentucky’s mortgage law. In
this case, Necvada is merely modifying its underlying mortgage law as opposed to federal
bankruptey law extinguishing a state granted property interest. The state is a sovereign entity
entitled to create rules and regulations regarding its property,

flt
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ii. Federal Preemption Is a Not a Maferial Fact,

Defendant Carrington Mortgage Services alleges federal law proscribes the application of]

NRS 116, However, federal law does not preempt Nevada law regarding Nevada property,
According to United States v, Kimbell Foods, Inc. 440 U.S. 715 (1979), FHA loan priority is
determined by state law in the absence of federal law delineating the priority. Defendant has
provided no statutory reference where federal law delineates priority, Alternatively, even if
Federal law applies, HUD regulations clearly mandate the mortgagee is responsible for HOA
assessments and fees and the consequences should a lender choose not to pay,

Defendant Carrington Mortgage Services has not provided statutory information
regarding FTTA priority. Thus,_ no federal law delineates the lien priority. Pursuant to United
States v. Kimbell Feods, Inc., loan pricrity should be determined by state law,

Even if federal law applies, HUD’s internal procedure via multiple mortgagee letters

indicates lien priority is delermined by state law. PI’s Opp. (February 23, 2015), See Generally

Exhibits 1-4. A mortgagee letter dated June 20, 2012 clearly requires a mortgagee to “adhere to
state and local laws while they hold title to a property that was financed with an FHA-insured
mortgage.” PI’s Opp., Exhibit 2. A super priority lien for assessments is analogous to a tax lien,
Because either may implicate serious title defects, similar to escrow accounts set aside for taxes,
“mortgagees must take any action necessary to proteet HUD’s interest when foreclosure actions
are brought by a condo/HOA on a property securing an FHA-insured mortgage.” Pl’s Opp,,
Exhibit 1, page 2. A lender is required to pay off both before conveying title to HUD, PI’s Opp.,
Exhibit 3, page 3.
Further, rule citations to 24 CFR 203.355, cited by Washington & Sandhill Homeowners

Ass'n v, Bank of Am., NA, No. 2:13-¢cv-01845-GMN-GWF, 2012 WL 4798565 (I>. Nev. Sept.
25, 2014y a Nevada District Court Case the lender relies on, specifically mentions state law
limitations on foreclosures. 24 CFR 203.355(c) states;

*“[if] the laws of the State in which the mortgaged property is

located, .. [d]o not permit the commencement of fareclosure

within the time limits. .. the mortgage must commence foreclosure

within 90 days after the expiration of the time during which
foreclosure is prohibited’{emphasis added).
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This informartion renders any federal preemption argument inapplicable, Notably, neither
the moving paper nor decision did not consider the aforementioned Mortgagee Letters. P1’s Opp.
Exhibits 1-4. The letter dated June 20, 2012 specifically requires mortgagees to follow state law.
P1’s Opp., Exhibit 2.

A contrasting supremacy clausc case is illustrative, In Rust v, Johnson, a federal
mstrumentality, FNMA, held actual title to the property, Id. at 597 F.2d 174 (9% Cir, 1979). In
that case, a foreclosure would directly divest the federal instrumentality of title to a property at
the time of foreclosure. Ultimately, federal supremacy applied because a federal
instrumentality’s inlerest would be extinguished.

In stark contrast, Defendant Carrington Mortgage Services and their predecessors in
interest are not federal instrumentalities. They does not owe its existence to a state entity, They
operates solely for profit, In contrast, FNMA, was classified as a federal instrumentality because
it was created by Congress and enacted to achieve a government purpose. Id, at 177-178,

Yet another substantial difference lies in the interest held by the federal instrumentality,
In Rust, FNMA held a purchase money mortgage lien. Id. at 180, As opposed to insuring a
mortgage, FNMA acquired the mortgage in whole and had a present vested interest in the subject
property, Id, Here, a private entity, Bank of America, held the mortgage. Bank of America must
elect to convey a property to FHA to receive tnsurance proceeds, In Rust, FNMA did not
negotiate the mortgage contract. Id. Here, Bank of America negotiated the mortgage contract,
The combination of these substantial factual differences combined with HUD's internal
guidelines distinguish Rust v. Johnson because no federal interest is implicated, Without a
federal interest, federal preemption does not apply.

Additionally and most importantly, HUD will not suffer a financial loss in this case. 24
CFR 203.359(a) requires the bank to acquire "good and marketable title" and possession of the
property before transferring to FHA, Upon the successful transfer of marketable title to FHA, a
lender will receive the value of the insurance policy in exchange for the property. Here, FHA

will not be required to pay because the lender failed to deliver “good and marketable title,”
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Even if Defendant Carrington Mortgage Services conveyed title to HUD, 24 CFR
203.366(b) enumerates the precedure if a lender transfers title without good and marketable title
and the lender refuses or cannot remedy the title defect, Title will be reconveyed to the lender,
and the lender must relimburse the funds to the FHA program. Id. Thus, a federal property
interest, if any, is not affected by NRS 116,

Application of HUD guidelines will not undermine the FHA insurance’s goals. First, the
courts arc {1l cquipped to oversee the minutia of HUD activity, “HUD has very broad discretion
in order to achieve national housing objectives,” United States v. Antioch Found., 822 F.2d 693,
£95 (71 Cir. 1987), because “courts are ill equipped to superintend” especially about *‘economic
and managerial decisions” involving a balancing of factors and consideration of complex
financial data with respect to the administration of FHA insurance. Hahn v, Gottlieb, 430 F.2d
1243, 1249-51 (1* Cir, 1970}, Day to day decision concerning, for instance, whether and when to
foreclose or forbear from fércclosing “involve[ ] a balancing of factors and consideration of
oompléx financial data.” Falzarano v. United States, 607 F.2d 506, 512 (1% Cir. 197%).

Second, HUIY has internal procedures designed to further its interests by requiring a
mortgagee to pay HOA assessments, According to HUD procedures, to prevent foreclosure by an
HOA, a mortgagee must pay the delinquent assessments, These payments are reimbursable, 24
CFR 203.402. Bank of America, Defendant Carrington Martgage Services predecessor in
interest, sat on its rights and refused to comply with FHA policy waiving any insurance,

i
i
i
i
il
i
1l
i
i
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For the reasons set forth herein, Plaintiff requests the Court deny Defendant’s Motion for

Dated this 8th day of March, 2016.

CONCLUSION

Summary Judgment and declare Plaintiff the rightful owner of the title to the Property, and thal

the Defendants be declared to have ne right, title, or interest in the Property.

COOPER COONS, L.TD.
Attorneys at Law

By:

I. CITARLES COONS, ESQ.
Nevada Bar No, 10553
THOMAS MISKEY

Nevada Bar No, 13540

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

Vi (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff

There are no social security humbers contained in this document.
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The undersigned hereby certifies on March 8, 2016, a true and correct copy of the above

CERTIFICATE OF SERVICE

and foregoing was serve to the following at their last known address(es), facsimile numbers

and/or e-mail/other electronic means, pursuant to:

BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: E.D.C.R. 7.26(a). [ served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.C.P.5(b), [ deposited by first class United States
matl, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
E.D.C.R, 7.26(a);

BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 3(b)(2)(D) and
addressee (s) having consented to electronic service, I via e-mail or other
electronic means to the e-mail address{es) of the addressee(s),

/s/ Kim Hexamer

An Employee of COOPER COONS, LTD.
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ARIEL E, STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711
AKERMANLLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email; ariel stern@akerman.com
Email: christine.parvan@akerman.com

CLERK OF THE COURT

Attorneys for Carrington Mortgage Holdings, LLC

EIGHTH JUDICTAL DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VI, LLC, a Nevada series | Case No.. A-13-084151-C
limited liability company of the container R | Dept. Vi
VENTURES, LLC under NRS § 86.296,

Plaintiff,
CARRINGTON MORTGAGE

v, HOLDINGS, LLC'S OPPOSITION TO R.
VENTURES VII1, LLC'S MOTION FOR
TAYLOR, BEAN & WHITAKER MORTGAGE | SUMMARY JUDGMENT

CORP,, a Florida corporation, WELLS Fargo
BANK, N.A., a national association; BANK OF
AMERICA, NA,, a national association,
SOUTHERN TERRACE HOMEOWNERS'
ASSOCIATION, g Nevada domestic non-profit
coop corporation; JOYCE PIERCE, an
individual, CARRINGTON MORTGAGE
HOLDINGS, LLC; DOES I through X; and ROE
CORPORATIONS 1 through X, inclusive;

Defendants.,

CARRINGTON MORTGAGE HOLDINGS,

LLC,
Counterclaimant,
V.
R VENTURES VIII, LLC,
| Counterdefendant
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CARRINGTON MORTGAGE HOLDINGS,
LLC,

Crossclaimant,
V.
TERRACE HOMEOWNERS' ASSOCIATION,

Crossdefendant,

This Court should deny Plaintiff’s motion for summary judgment, and enter judgment in
favor of Carrington, for nine reasons. First, thc HOA Lien Statute is presmpted as applied to FHA-
insured deeds of trust under the Supremacy Clause. Carrington has standing to make this argument
because it is empowered to demonstrate that state law is an obstacle to HUD's objectives under the
Single Family Mortgage Insurance Program that are expressed in the FHA Deed of Trust, federal
regulations, federal statutes, and agency guidelines. Second, the present constitutional protected
interest, as delineated in the FHA Deed of Trust, HUD's regulations, and Morlgagee Letter, is HUD's
present, choate right to say what may or may not be done regarding mortgagee issued pursuant
Single Family Mortgage Tnsurance Program rather than state law. Third, the HOA Lien Statute is
facially unconstitutional under the Due Process Clause. Fourth, the HOA ILien Statute is
unconstitutional as applied under the Due Process Clause. Tifth, the entire HOA lien, including any
alleged super priority portion, was paid off in July 2010. An HOA's super priority lien is not
evergreen. Sixth, there was no lien to forsclose, The structure of the homeowners association'
factoring agreement to only sell its accounts receivable to First 100, LLC spiit the statutory lien from
the debt and also violated the CC&Rs and NRS 116.3102(p), Seventh, Bank of America’s super-
priority tender extinguished the super-priority portion of the lien, if any, prior to the foreclosure sale.
Eighth, contrary to plaintiff's contentions, the Nevada Supreme Court's recent decisioh Shadow
Wood Homeowners Ass 'n, Inc. v. New York Cmiy, Bancorp, Inc., 132 Nev. Adv. Op. 5 (Nev. Jan. 28,
2016) provides sufficient grounds to set aside the sale. Ninth, plaintiff is not, as it claims, a bona

fide purchaser for value.
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A, The Constitutionally Protected Interest is HUD's Federal Prervogative under the Single
Family Mortgage Insurance Program, which was Present at the Time the FHA Deed of
Trust was Executed and Remains Present Throughout the Duration of the Loan,

Plaintiff fails to recognize the loan is federally insured. Mortgage insurance is supplied to
participating lenders as a component of federal law to achieve the National Housing Act's objectives.
12 USC §1709; see also Secretary of Housing & Urban Development v, Sky Meadow Association,
117 F. Supp. 2d 970, 973-74 (C.D, Cal, 2000). "Under the NHA, mortgagees are induced to make
essentially risk-free mortgages by being guaranteed against loss in the event of default by the
mortgagor, Pfeifer v. Countrywide Home Loans, Inc., 211 Cal App4ih 1250, 1265 (Cal. App., 2013)
(citing Anderson v. U.S. Dept. of Housing & Urban Dev,, 701 F.2d 112, 113-114, (10 Cir, 1983)).
The program is so risk free in fact that a participating lender's "[flailure to comply with this
fmorigage servicing responsibiiities] shall not be 4 basis for denial of insurance benefite” 24 CFR
203504,

Because participating in the Single Family Mortgage Program is risk free to the Jender, [TUD
regulates what a lender may do or not do under the FHA deed of trust during the duration of the
loan. For example, at the loan's inception, HUD's choate power over the home lean is expressed in
the FHA Deed of Trust's language. See Deed of Trust, Exhibit A to Carrington's Motion for
Summary Judgment. HUD controls how payments are applied under the FHA deed of trust, (/d. at
cl. 3), what "fees and charges" the lender may charge the borrower, (/d. at cl. 8), how a lender may
respond to payment defaults by the borrower, and (/4. at cl. 9{d}), and how HUD will invoke the
power of sale if the private lender conveys its interest to HUD prior to foreclosure, (/d. at cl. 18).

HUD's regulation of the lender continues for the life of the FHA loan. For example, FHA
has enacted a series of regulations that strictly govern Carringron's obligations in the event of a
borrower default under an FIIA insured deed of trust, See 24 CFR Part 203, Subpart B. HUD
regulations further specify the loss mitigation options that a lender must consider and HUD controls
the timeline of when these loss mitigation options should be completed, 24 CFR 203.355(2)(1)-(8).
For example, a lender may not foreclose wiless at least three full monthly instaliments doe ynder the

mortgage are unpaid after application of any partial payments that may have been accepted. 24 CFR

' 1d, at Sections 3, 8, 9(d), and 18,

(37835802;1) 3
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203.606(a). A lender should only foreclose if the servicer determines the borrower is ineligible for
any logs mitigation option. See HUD Mortgagee Letter 13-40, Exhibit B to Defendants' Motion for
Summary Judgment, at pg. 4).

HUD's regulation of participating lenders includes how a tender should respond to an HOA
where the borrower has defaulted on the HOA, First, HUD requires a lender to negotiate with the
HOA over the borrower's unpaid assessments. See HUD Mortgagee Letter 2013-19, Exhibit C to
Defendants' Motion for Summary Judgment, at p.4). Second, HUD limits reimbursements for
lenders to the amount of assessments that the borrower owed from defanlt until the deed of trust
foreclosure date. (/). Third, the deadline for the lender to pay the HOA assessments is not until
30 days after the deed of trust foreclosure date. (/d)} Fourth, and most importantly, HUD does not
require a lender to convey clear title to HUID. HUD retains discretion not to require clear title, as is
explained by HUD's variance procedure to account for lender trouble with HOA's are not responsive
or uncooperative. (Id. at pg. 5). A lender can seek a variance through HUD's Mortgage Compliance
Monitor, (fd.) There is no rule that mandates that HUD's Mortgage Compliance Monitor resolve the
variance within a specific time. (/d.)

In SFR Inv. Pool 1, LLC v, U.S. Bank, et al, 130 Nev, Adv, Opn. 75 (Nev, 2014), the court
stated nothing prevents a lender from simply paying off the entire HOA lien. The Nevada Supreme
Court's statement is incompatible with HUD's federal prerogative to control when a lender pays
HOA assessments in the case of a borrowet's default, how much a lender should pay, and whether
HUD will exercise its discretion to still take title to a property where an HOA 1s uncooperative. As
Chief Judge Navarro recognized, "[blecause a homeowners association’s foreclosure under Nevada
Revised Statutes § 1163116 on a Property with a mortgage insured under the FHA insurance
program would have the effect of limiting the effectivencss of the remedies available to the Unit-;.:d
States, the Supremacy Clause bars such forecloswres sales" Washington & Sendhill Homeowners

Association, 2014 WL 4798565, at 7,

{37835H02;1) 4
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B. The HOA Lien Statute is facially unconstitutional, as it does not guaraniee mortgagees
receive notice and an opportunity to be heard,

As Camrington outlined in its own motion for summary judgment, the HOA Lien Statute is
facially unconstitutional under the Due Process Clause. The non-judicial foreclosure on an HOA
lien that is dependent upon a statute and not any agresment between the parties is a form of state
action that must comply with the requirements of due process. The HOA Lien Statute fails to meet
these constitutional requirements. Tt does not mandate that mortgagees receive actual notice of the
pendency of the HOA foreclosure sales that purportedly extinguish their property interests, as
required by the Due Process Clause. Plaintiff's strained interpretation of NRS 116.31168 violates
axiomatic rules of statutory construction, as it would render at least four entire subsections of the
HOA Lien Statute completely without meaning. Because the ITOA’s foreclosure sale was conducted
pursuant to a facially unconstitutional statute, it is invalid, and the court should deny Plaintiff's
motion for summary judgment for this reason alone.

An "elementary and fundamental requirement of due process ... is notice reasonably
calculated, under all circumstances, to apprise interested parties of the pendency of an action and
afford them an opportunity to present their objections." Mullane v. Central Hanover Bank & Trust
Co., 339 U.S, 306, 314 (1950) (emphasis added). The United States Supreme Court has applied this
standard in the same context as the present case--where a mortgagee’s property interest was
purportedly extinguished by a non-judicial foreclosure. Mennonite Bd. of Missions v. Adams, 462
U.S. 791, 800 (1983), The Mennonite Court held the Due Process Clause required that "[n]otice by
mail or other means as certain to ensure actwal notice [to the mortgagee] is a minimum
constitutional precondition" to a non-judicial foreclosure sale that can extinguish the mortgagee’s
interest. /d. Put simply, the U.S. Constitution requires that non-judicial foreclosure statutes mandate
actual notice of & pending forcclosure sale to any mortgagee whose security interest may be

extinguished by thal [oreclosure sale.

C. The HOA Lien Statute is unconstitutional as applied to this case because Bank of
America was not provided actual notice of the super-priority len.

Even if the HOA Lien Statute required that moitgagees receive actual notice of HOA

foraclosure sales under all circumstances, the statute is still unconstitutional as applied here because

(378358021} 5
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Bank of America was not provided any notice of the super-priority amount of the HOA’s lien. To
pass muster under the Due Process Clause, the required "notice must be of such nature as
reasonabl[e] to convey the required information,” with "reference to the subject of which the statute
deals." /d. at 314,

The subject of the HOA Lien Statute is the super-priority lien it provides, the proper
foreclosure of which extinguishes a mortgagee’s constifutionally-protected interest in the subject
property.  While granting super-priority to an HOA lien i3 a "significant departure from existing
practice,” the HOA Lien Statute’s drafters predicted that the effect on secured lenders would be
minimal, as the “secured lenders ['would] most likely pay the [nine] months’ assessments demanded
by the asséciation rather than having the association foreclose on the unit" 1982 UCIOA § 3116
¢mt, 1 {cited with approval in SFR Investments, 334 P.3d at 414). UCIOA’s drafters presumed that
HOAs and their colleclion agents would willingly provide secured lenders with the amount of the
super-priority lien.

The Nevada Supreme Court made the same assumption when evaluating the mortgagee’s due
process challenge in SFR fnvestments. 334 P.3d at 418. In that case, the mortgagee argued that due
process required specific notice "indicating the amount of the superpriority piece of the lien[.]" 7.
Importantly, this case was decided on a motion to dismiss, which did not allow the Nevada Supreme
Court to consider any facts "not apparent from the face of the complaint." Jd. at 418 n6. In this
posture, the Court rejected the mortgagee’s due process challenge, stating that "nothing appears to
have stopped [the lender] from deterrﬁining the precise superpriority amount” prior to the sale, and
explaining that "[i]t is well established that due process is not offended by requiring a person with
actual, timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.” /d. at 418 (quoting /n re Medaglia, 52 F.3d 451, 455 (2d Cir.
1995}, The Court did not decide whether due process is offended where, as here, a mortgagee
exercises due diligence by requesting "the precise superpriority amount in advance of the sale," and

the HOA refuses to provide that information. See SF'R Investments, 334 P.3d at 418,
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Here, none of the documents recorded by the HOA provided notice of the super-priority
portion of the HOA’s lien. Nonetheless, Bank of America reached out to the HOA Trustee and
requested a breakdown of the HOA arrears in order to determine and pay the super-priority portion
of the HOA lien, BANA attempled 1o determine and tender the super-priority amount to the HOA
Trustee prior to the foreclosure sale and "offered to pay [the super-priority] sum upon presentation of
adequate proof of the same by the HOA." The [1OA Trustee ignored this request, instead choosing to
provide Miles Bauer with an inaccurate payoff demand, with an alleged super-priority amount
in¢luding thousands of dollars in additional fees and costs,

Unlike in SFR Investmenis, where the procedural posture of that case required the Court to
rely on contentions in the complaint that "nothing appeared to have stopped” the lender from
determining the super-priority amount, here the record is clear: the only parties with the information
necessary o determine the super-priority amount—the HOA and the HOA Trustee—refused to
provide Bank of America with the super-priority amount. It is clear Bank of America, and its
successor-in-interest, Carrington, was never put on actual notice of the amount of the lien that could
extinguish its own senior Deed of Trust.?

Holding that due process requires HOAs to identify the super-priority amount is not only
fundamentatly fair—it also implements a policy of the Nevada Legislature. The Nevada Legislature,
apparently cognizant of the manipulative and evasive conduct of HOAs like the one here, now
requires a foreclosing HOA to identify the "amount of the association's lien that is prior to the first
securily interest,” see NRS 116,31162(1)(b)(2(1)), as amended by Senate Bill 306. The amended
statute also requires the HOA to specifically explain how the holder of a first deed of trust may
ektinguish a super-priority lien—by tendering the identified super-priority amount ne later than five
days before the sale. See NRS 116.31162(1)}(b)(3(11)), as amended by Scnate Bill 306. I the
holder of the first deed of trust records with the county recorder that it has satisfied the super-priority

amount, "the sale may not extinguish the first security interest as to the unit." fd.

2 As discusscd in more detail below, BANA, in an abundance of caution, tendered the possible super priority amount
cven though the HOA's lien, including any alleged super-priority amount, had been previously paid in full and released.

(378358021} 7
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These amendments demonstrate two key points.  First, the Nevada Legislature agrees it ig
fundamentally unfair to permit 4 foreclosure of a first deed of trust without ever providing notice or
recording with the country recorder (1) the existence of a super-priotity lien; (2) the amount of the
super-priority lien; or (3) how te &wc the super-priority lien before the first deed of trust is
extinguished. Second, the amendments demenstrate the modesty of Carrington'; position. If the
Cowrt rules this particular foreclosure did not comport with due process requirements because of the
HOA’s failure to identify the existence or amount of a super-priority lien, that holding would apply
to only those cases in which HOAs have been so evasive as to avoid identifying the super-priority
amount. It will also do no more than implement a requirement already endorsed by the Legislature.

The Due Process Clause requires that a party be provided acrual notice and an actual
opportunity to be heard prior to the deprivation of that party’s property interest. See, e.g., J.0,
Constr, v, IREX Int'l Group, 240 P.3d 1033, 1040 {(Nev. 2010). Providing notice that a lien exists,
without specific notice that & super-priority lien exists and the amount of that lien is a "mere gesture"
of process. See Muliane, 339 1.8, at 315 ("[W]hen notice is a persont's due, process which is mere
gesture is not due process,"). The notice provided to a mortgagee whose security interest is at risk of
extinguishment must be calculated to afford the mortgagee an opportunity to bl'cscnt its objections
or, if necessary, cure the delinquency. 7d, at 314, But here, Bank of America was provided with no
notice, much less actual notice, of the amount of the super-priority lien which would extinguish its
constitutionally-protecied property interest when foreclosed. Without notice of the super-priority
amount, Carrington's predecessor, Bank of America, had no opportunity to protect its property
interest prior to the foreclosure — but still did exactly what the SFR Invesiments Court said it should
do. As applied to the circumstances of this case, the HOA Lien Statute operated unconstitationally,

invalidating the HOA foreclosure sale on which Plaintiff’s claims rely.
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D. HOA Super-Priority in Nevada Is Not Evergreen,

As more fully briefed in Carrington's motion for summary judgment, an HOA's super priority
lien is not evergreen. This conclusion is patent from NRS 116.3116(2)(c)'s plain language, the
legislative history of AB 204 explaining thc 2009 amendment of the super priority lien, and a
comparison of NRS 116.3116(2)}c) with the 2008 amendments to UCIOA that Nevada has not
adopted demonstrate Nevada's super priority is not evergreen.  Southern Terrace's April 23, 2010
Lien, which contained more than 9 months of assessments, was paid in full and released. See Ex. G.
For this reason, BANA had absolutely no obligation to tender 9 months-worth of assessments — but
it still did. |
E. Southern Terrace's Factoring Agreement with .First 100 Eliminated the HOA's Lien.

As Carrington explained in its motion for summary judgment, Southern Terrace and Red
Rock entered into an agreement with First 100 to sell the delinquent payment obligation on the
property. Southern Terrace, Red Rock and First 100 egecuted into Factoring Agreement in April
2013, whereby the HOA sold to First 100 its interest in accounts receivables pertaining to delinquent
assessments owed by various unit owners. This factoring agreement violated Nevada's rules on lien
splitting announced in Edelstein v. Bank of New York Mellon, 286 P.3d 249, 258 (Nev. 2012).
Therefore, Southern Terrace lacked standing to foreclose because it no longer possessed the payment
rights under the lien at the time of the sale, The foreclosure sale was void as a matter of law under
Edelstein.

F. Even if the HOA's Super Priority Lien is Evergreen, Bank of America’s tender
extingnished the super-priority portion of the HOA’s lien.

Even if thc HOA Lien Statute were constitutional, Carrington would still be entitled to
summary judgment because Bank of America’s super-priority tender extinguished that portion of the
HOA’s lien prior to the foreclosure sale. As the SFR fnvestmnents Court stated, a secured lender can

“pay[] off the superpriority piece of the lien to stave off foreclosure.” 334 P.3d at 413. While the
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Nevada Supreme Court has not had an opportunity to expound on tender in the HOA super-priority
lien context, it has consistently held that an offer to pay is sufficient tender, See, e.g., Eberf v,
Western States Refining Co., 75 Nev. 217, 221-222, 337 P.2d 1075, 1077 (1959). Tender is
complete when “the money is offered to a creditor who 13 entitled to receive it[.]” Cladianos v.
Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952). After the money owed is offered to the
creditor, “nothing further remains to be done, and the transaction is completed and ended.” /d,

Other jurisdictions agree tender is defined as “an offer of payment that is coupled either with
no conditions or only with conditions upon which the tendering party has a right to insist.” Fresk v,
Kramer, 99 P.3d 282, 286-87 (Or. 2004) (emphasis added), see alse 74 Am.Jur.2d Tender §22
(2014), Put differently, it is irrelevant whether any money actually changes hands—tender is
complete upon the offer to pay. See Guthrie v. Curnutt, 417 F.2d 764, 765-66 (10th Cir. 1969)
{(*{t]he failure of the agent to count out the cash or to present a cashier’s check in the actual amount
does not destroy the tender, We have held that when a party, able and willing to do so, offers to pay
another a sum of money and is told that it will not be accepted, the offer is a tender without the
money being produced.”™),

Bank of America sent a letter to the HOA Trustee expressing an unconditional offer to pay
the super-priority amount. Specifically, Bank of America stated it “hereby offers to pay [the super-
priority] sum upon presentation of adequate proof of the same by the HOA.” Further, Bank of
America sent a check representing 9 months-worth of assessments, The fact that the HOA Trustee
rejected this offer is irrelevant, since Bank of America’s tender was complete when it offered money
“to the creditor entitled to receive it,” here, the HOA, See Cladianos, 69 Nev, at 45, Once Bank of
America offered to pay the super-priority amount, “nothing further remainfed] to be done, and the

transaction [was] completed and ended.” See id.

(378358021} 10
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Carrington has produced unrefuted evidence that its predecessor-in-interest, Bank of
America, not only offered to pay, but actually paid, the super-priority amount prior to the
foreclosure sale, thereby “avertfing] loss of its security” in the Property. See SFR fnvestments, 334
P.3d at 414, Because the super-priority lien was extinguished prior to the foreclosure sale, plaintiff's
interest in the Property, if any, is subordinate to Carrington's Deed of Trust,

G. The Nevada Supreme Court recently clarified that a grossly inadequate price alone can
bre sufficient bases to set aside a sale.

The Shadow Wood Court clarified a heavily-disputed issue in HOA quiet-title actions:
whether inadequacy of price alone is enough to invalidate a foreclosure sale as commercially
unreasonable. fd. The Shadow Wood Court indicated that a foreclosure sale could be commercially
unreasonable if the sales price was “grossly inadequate as a matter of law.” /4. “While gross
inadequacy cannot be precisely defined in terms of 3 specific percentage of fair market value,
generally a court is warranted in invalidating a sale where the price is less than 20 percent of
fair market value[.]” /4. at 15 (quoting the Restatement (Third) of Property (Mortgages) § 8.3 cmt.
b {1997)).

In explaining when a forecloswre sale is defective, the Restatement (Third) of Property

(Mortgages) § 8.3 (1997) provides:

(a) A foreclosure sale price obtained pursuant to a foreclosure
proceeding that is otherwise reguiarly conducted in compliance with
applicable law does not render the foreclosure defective unless the
price is grossly inadequate.

(b) Subsection (a) applies to both power of sale and judicial
foreclosure proceedings.

(cmphasis added).

The Restatement authors defined what "grossly inadequate" means;

“Gross inadequacy™ cannot be precisely defined in terms of a specilic
percentage of fair market value. Generally, however, a court is
warranted in invalidating a sale where the price is less than 20 percent
of fair market value and, absent other foreclosure defects, is usually
not warranted in invalidating a sale that vields in excess of that
amount. See Illustrations 1-5. While the trial court’s judgment in
matters of price adequacy is entitled to considerable deference, in
extreme cases a price may be so low (typically well under 20% of
fair market valug) that it would be an abuse of discretion for the
court to refuse to invalidate it,

2783580251} 11
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Id. at cmt. b, (emphasis added).

Finally, the Restatement authors address the method of proving gross inadequacy:

This section articulates the traditional and widely held view that a
foreclosure proceeding that otherwise complies with state law may not
be invalidated because of the sale price unless that price 15 prossly
inadequate. The standard by which “gross imadequacy™ is
measured is the fair market value of the real estate. For this
purpose the latter means, not the fair “forced sale™ value of the real
estate, but the price which would result from negotiation and mutual
agreement, after ample time to find a purchaser, between a vendor who
is willing, but not compelled to sell, and a purchaser who is witling to
buy, but not compelled to take a particular piece of real estate.

fd. (emphasis added).

Here, Plaintiff purchased the Property for 6% of its fair market value at the time of the
foreclosure sale, less than a quarter of the 20% of fair market value the Shadow Wood Court
indicated would be grossly inadequate as a matter of law. This Court should [ollow Shadew Wood
Court’s holding that a “Court is warranted in invalidating a sale where the price is less than 20
percent of fair market value,” Shadow Wood, 132 Nev, Adv. Op. 5, at 15, set aside the sale and grant
Carrington summary judgmvcnt.3
H. Plaintiff is Not a Bona Fide Purchaser for Value

The Cowt should further deny Plaintiff’s motion for summary judgment and grant
Carrington's motion for summary judgment because Plaintiff cannot demonstrate it is a bona fide
purchaser for value. To qualify as a bona fide purchaser, Plaintiff must show it purchased the
property: (1) for value; and (2) without netice of o competing or superior interest in the same
property. Berge v. Fredericks, 591 P.2d 246, 247 (Nev. 1979). Plaintiff cannot satisfy the second
element, as Carrington's deed of trust constitutes a competing or superior interest in the property of
which Plaintiff was on notice prior to its purchase of the property.

In Bayview, for example, the District of Nevada held that because the mortgagee’s deed of

trust was recorded prior to the foreclosure sale, SFR Investments Pool 1 “is clearly not a bong fide

® Even worse, the HOA's commercially unreasonable conduct went further. The HOA, through its foreclosure agent,
failed to announce (1) the sale was hot a supsr poority sale, becausc any supcr priority portion of its lien was
extinguished when the full amount of the lien was paid in June 2010; or (2} BANA had tendered any alleged super
priority portion (assuming the super priority portion of the lien is evergreen, which Carrington denies).

{37435802;1} 12
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purchaser,” Bayview Loan Servicing, LLC v, Alessi & Koenig, LLC, 962 F. Supp. 2d 1222, 1229 n.5
(D. Nev. 2013). The Eighth Judicial District has arrived at identical holdings in HOA super-priority
cases. For instance, in SFR Investments Pool I, LLC v, Nationstar Moprtgage, LLC, the court
determined that because the plaintiff had knowledge of the lender’s deed of trust and the competing

claims against the property, the plaintiff was not a bona fide purchaser at the HOA foreclosure sale.

. See SFR Imvestments Pool 1, LLC v, Nationstar Mortg., LLC, et al., Case No. A-13-684596-C, Order

denying Application for Temporary Restraining Order pp. 12-13 (Aug. 5, 2013). Similarly, in
Design 3.2 LLC v, Bank of N.Y. Mellon, the court granted summary judgment in favor of the lender,
holding that the plaintiff was not a bona fide parchaser because it acquired the property “with actual
or constructive knowledge of [the lender’s] interest” because the deed of trust was recorded
approximately three years prior_to the plaintiff’s purchase. Design 3.2 LLC v. Bank of N.Y. Mellon,
Case No. A-10-621628 (June 15, 2011).

Similar to the plaintiffs in the aforementioned cases, Plaintiff here cannot dispute
Carrington's deed of trust was recorded well before the HOA Lien. This establishes Plaintiff is not a
bona fide purchaser,

DATED this 14th day of March, 2016.

AKERMAN LLP

/! Christine M. Parvan

ARIEL E. STERN, ES(.

Nevada Bar No. 8276

CHRISTINE M, PARVAN, ESQ,
Nevada Bar No. 10711

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Carrington Mortgage
Holdings, LLC
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 14th day of March, 2016 and pursuant to NRCP 5(b), 1
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing CARRINGTON MORTGAGE HOLDINGS, LLC'S OPPOSITION TO
PLAINTIFI'S MOTION FOR SUMMARY JUDGMENT, addressed to:

J. Charles Coons, Esq.
Thomas Miskev, Esq.
CooPER COONS, LTD,
charles@ocoopercoons,corm
kimggcoopercoons.com
liziglcoopercoons.com
thomas@ecoopercoons,com

Antorneys for Plaintiff R Ventures VI, LLC

/s/ Christine M. Parvan
_ An employee of AKERMAN LLE
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Qi b Ll
J. CHARLES COONS, ESQ.

Nevada Bar No. 10553 CLERK OF THE COURT
Charles @ coopercoans,com

Nevada Bar No, 13540

Thomas®coopercoos.com

COOPER COONS, LTD,

10655 Park Run Drive, Suite 130

Las Vepas, Nevada 89144

{702) 998-1500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES Vf[I, LLC, a Nevada serics] Case No.: A-13-684151-C
limited liability company of the container R|
VENUTERS, LLC under NRS § 86,296, Dept. No.: VI

Flaintifft,

V. REPLY IN SUPPORT OF PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT
TAYLOR, BEAN & WHITAKER|
MORTGAGE CORP., a Florida corporation;
WELLS FARG(O BANK, N.A.,, a national
association; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE
HOMEOWNERS' ASSOCIATION, a Nevada
domestic non-profit coop corporation; JOYCHE
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC: DOES 1
through X; and ROE CORPORATIONS II
through X, inclusive,

Defendants,

AND ALL RELATED CLAIMS.

R VENTURES VIIIL, LLC ("Plaintiff””}, by and through its attorneys Cooper Coons, Ltd,
{“Cooper Coons™), hereby files this reply in support of its motion for summary judgment. Thig
Reply is made and based upon the following Memorandum of Points and Authorities, all pleadings
on file herein, and any and all oral arguments at the time of the hearing.

i
i
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

Plaintiff has consistently argued their status as a bona fide purchaser for value protected
their duly recorded interest as the record title owner of the real property commonly known as 6175
Novelty Street, Las Vegas, Nevada 89148; Parcel No, 163-31-713-027 (“Property”). Notably]
in an HOA foreclosure case, the Nevada Supreme Court remanded an order granting summary
Judgment in favor of a lender, based in part, on the lower court’s failure to consider the purchaser’s
status as a beona fide purchaser. Shadow Wood Homeowners Asy'n vs New York Community]
Bancorp, Inc.., No. 63180 (Nev., Janvary 28, 2016}, 132 Nev., Advance Opinion 5, confirming
Plaintiff’s status as particularly relevant,

In Shadow Wood, the Nevada Supreme Court clarified a court can grant equitable relief]
from a defective HOA lien foreclosure sale, Id. This equitﬁble action must examine all the
clreumstances to evaluate the propriety of unwinding the sale, The court identified two areas of]
relevant inquiry: 1) Plaintiff’s status as a bona fide purchaser; and, 2) the lender’s inaction.

A court sitting in equity must consider the status of all parties invelved and not grant
equitable relief where it would work a gross injustice upon innocent third parties. Id. at 21, Inf
footnote 7 at 21, the Nevada Supreme Court goes on to state the status of the innocent third party
is particularly relevant when the lender failed to use legal remedies to protect its position. Id. In
Shadow Wood, the lower court failed to make factual determinations regarding the third party’s
status as a bona fide purchaser. Id. Because of the importance of the purchaser’s status, the casg
was remanded for further fact finding with respect to this argument.

In Shadow Wood, the lender’s offered payment was rejeeted by the HOA and its collection
company. However, instead of providing an unequivocal basis for unwinding the sale, the court
remanded for  balancing of equities based on the lender’s inaction. Tnstead of diligently protecting
their interest, the lender did nothing, The lender did not tender the amount provided in the notice
of sale Id. at 24. The lender failed to record a notice, The lender failed to initiate court relief for a|
termporary restraining order or injunction. The lender failed to initiate arbitration. The lender even|

failed Lo attend the sale to notify potential bidders of the dispute. Id. at 19. The lenders inaction)
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provides an equitable basis to deny relief through unclean hands and laches,

Further, Defendant Carrington Mortgage Services did not file an opposition until March|
14, 2016, six days after the time to respond had run under EDCR 2.20(e). Consequently, this
omission may be construed as an admission Plaintiff’s motion is meritorious and a consent to
granting the same,

As set forth in the data below, Plaintitf is entitled to a declaration Plaintiff the rightfull
owner of the title to the Property, and that the Defendants be declared to have no right, title, on
interest in the Property,

1L LEGAL ARGUMENT

A. Shadow Wood Protects Plaintiff As a Bona Fide Purchaser.

The argument asserted by Defendant that merely recording an inferior interest constitutes|
notice sufficient to extinguish bona fide purchaser protection was squarely rejected by the Nevada

Supreme Court,

As 10 notice, NYCB submits that “the simple fact that the
HOA ntrustee is attempting to sell the property, and divest
the title owner of its interest, in enough to impart
constructive notice onto the purchaser that there may be an
adverse claim to title,” Essentially then, NYCB would have
this court hold that a purchaser at a foreclosure sale can
never be bona fide becanse there is always the possibility
that the former owner will challenge the sale post hoc. The
law does not support this contention, Shadow Wood at 23.

The court further criticizes this argument,

And if the association forecloses on its super-priority lien
portion, the sale also would extinguish other subordinale
interest in the property. SFR Invs., 334 P.3d at 412-13, So,
when an association’s foreclosure complies with the
statutory foreclosure rules, as evidenced by the recorded
notices, such as is the case here, and without any facts to
indicate the contrary, the purchaser would have only
“notice™ that the former owner had the ability to raise an
equitably based post-sale challenge, the basis of which is
unknown to that purchaser, Id.

The court notes the lender failed to provide sufficient evidence that the purchaser
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had notice of a pre-sale dispute.

That NYCB retained the abili}y to bring an equitable claim
to challenge Shadow Wood’s foreclosure salc 1s not cnough
in itself to demonstrate that Goge Way took the property
with notice of any potential future dispute as to title, And
NYCB points to no other evidence indicating that Gogo
Way had notice before it purchased the property, either
actual, constructive, or Inquiry, as to NYCB’s attempts to
pay the lien and prevent the sale, or that Gogo Way knew
or should have known that Shadow Wood claimed more in
its lien that it actually was owed, especially where the
record prevents us from determining whether that is true,
Lennartz v, Quilty, 60 N.E. 913, 914 (11, 1901) (finding a
purchaser for value protected under the common law who
took the property without record or other notice of an
infirmity with the discharge of a previous lien on the
property,.

Here, the exact same situation has arisen. Defendant Carrington Mortgage
Services rests its opposition solely on the fact that a recorded interest puts a
potential purchaser on notice of a dispute as to the amount of an HOA lien,
However, they can produce no evidence that Plaintiff had knowledge of this private
dispute, In contrast, Plaintiff has set forth undisputed facts that Plaintiff had no
knowledge of any dispute. Without an offer of proof, Plaintiff clearly qualifies as a
bona fide purchaser, Simply put, it would be unfair to punish Plaintiff for the
lender’s inaction.

B. Foreclosure Sale Purchase Price Is Insufficient to Set Aside the Sale,

Shadow Wood cemented Plamtiff™s interpretation that price alone will not justify sciting
aside a foreclosurc Salc. [d, at 9-10 (Citing Long v. Tewne and Golden v. Tomiyasu), The chadj
Supreme Court has held that mere “inadequacy of price is not sufficient to justify setting aside
foreclosure sale, absent a showing of fraud, unfairmess or oppression.” Long v, Towne, 98 Nev, 11
13, 639 P.2d 528, 530 (1982), See also Golden v, Tomiyasu, 79 Nev. 503, 504, 387 P.2d 989 (1963
(remanded the setting aside of a foreclosure sale holding that “inadcquacy of price, without proof
of some element of fraud, unfairness or oppression as accounts for and brings about the inadequacy]

of price iy not sufficient” to set aside the sale). See also Shadow Wood Homeowners Ass’n vs New

York Community Bancorp, Inc.., No. 63180 (Nev,, January 28, 2016), 132 Nev,, Advance Opinion|
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3. The foreclosure sale at which Plaintiff purchased the Property was properly conducted in al
respects, “Mere inadequacy of price... is not sufficient to support a judgment setting aside the
sale.” Golden v, Tomivasu, 79 Nev. 503, 387 P>.2d 985 (1963). Even in cases where a discrepancy]
in price and value necessitated scrutiny into the commercial reasonableness of the disposition of
collateral, courts focus on the manner of the sale that might have caused such a discrepancy. In
Levers v. Rio King Land & Inv. Co., the Nevada Supreme Courl found that the secured party failed
to provide reasonable notice to the debtor and took no steps to publicize the sale in any manner,
and therefore the debtor was entitied to a credit equal to the fair market value rather than the salc
price. Levers v. Rio King Land & Inv. Co., 560 P.2d 917, 920 (Nev. 1977).-
Here, Defendant Carrington Mortgage Services can produce no evidence that points to
commercial unreasonableness, Defendant Carrington Mortgage Services or its predecessor in
interest received adequaéc notice of the sale, Despite extensive discovery, Defendant Carrington|
Mortgage Services can produce no evidence of fraud, Quite the opposite, Plaintiff has presented
uncontroverted evidence of a commercially reasonable sale, public and attended by multiple]
bidders that resulted in competitive bidding.
C. Lender Failed to Act
Defendant Carrington Mortgage Services claims are barred by the eguitable defenses of]
unclean hands and laches. Unclean hands generally bars a party from receiving equitable relief]
because of that party’s own inequitable conduct, Las Vegas Fetish & Fantasy v, Ahern Rentals)
182 P.3d 764, 766 (Nev, 2008). The inquiry for unclean hands is two-fold. The Court must weigh
the egregiousness of the misconduet and the seriousness of the harm caused by the misconduct, Id,
at 767. Laches applies where delay by one party prejudices another party, Besnilian v, Wilkinson,
117 Nev, 519, 520 (2001},
In Shadow Wood, the Nevada Supreme Court held the district court should have conducted
a full hearing on the equities, noting the lender’s inaction, “NYCB knew the sale had been;
scheduled and that it disputed the lien amount, yet it did not attend the sale, request arbitration to)
determine the amount owed, or seek to enjoin the sale pending judicial determination of the amount

owed,” weighed heavily against the lender, Id, at 19. “Where the complaining party has aceess to
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all the facts surrounding the questioned transaction and merely makes a mistake as to the legal
consequences of his act, equity should normally not interfere, especially where the rights of third
parties might be prejudiced thereby.” Shadow Woad [{nmeowners Ass 'n vs New York Community
Bancorp, Inc.., No. 63180 (Nev,, January 28, 2016), 132 Nev., Advance Opinion 5 at 24,

SFR requires a lender to exercise due diligence and take necessary steps to preserve ity
rights including “paying the entire amount and requesting a refund of the balance.” 1d, at 418,
According to the payment scheme under NRS 116,31164(3)(c), the lender would be able to recover
a substantial majority of the bid price in excess of the super-priority amount as their junior lier
would be next in line. After deducting the super-priority lien, they would receive a substantiall
majority of their bid amount and may dispute the rest in a small claims action. Additionally,
Defendant Carrington Mortgage Services must deposit the alleged tender upon rejection amount
into court to forestall a foreclosure, Bisno v, Sax, 346 P.2d 814, 820 (Cal. Ct. App. 1959); See also
59 C.1.S. Mortgages § 506, p. 826, stating: ‘A tender of payment or performance sufficient to
discharge the mortgage may preclude foreclosure and a proceeding already commenced may be
stopped by paying what is due into court.’

[lere, Defendant Carrington Mortgage Services and its predecessors in interest did nothing
to alert bidders at the auction of a dispute. It did not attend the sale. It did not request arbitration
to determine the amount owed. It did not enjoin the sale pending judicial determination of the
amount owed. Tt did not record a lis pendens. Tt failed to request a partial release of the HOA lien|
reflecting their attempted payment, It failed to tender the full amount state by the HOA under
dispute, It did not deposit the amount into court, Defendant Carrington Mortgage Services failed
to exercise any diligence to preserve their property rights.

Laches Defendant Carrington Mortgage Services from coming before this Court after the
sale had been comp]étcd. If Defendant Carrington Mortgage Services had exercised reasonable
judgment by taking any one of several options to protect their interest, they would not be here
today. |

Unclean hands prevents Defendant Carrington Mortgage Services from achieving

equitabie relief, First, Defendant Carrington Mortgage Services failed to act or give notice to any
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third party. While not necessarily egregious in izolation, applying the attempted tender to
undermine a sale would result in a great inequity to Plaintiff. The harm, the loss of the Property,
is substantial and irreplaceable, |

Because Defendant Carrington Mortgage Services failed to take reasonable steps to
protect their interest, they cannot now avail themselves of the equitable relief of the legal process.
| D. PSA Did Not Affect HOA’s Ahility fo Foreclose,

Defendants make three claims regarding the PSA, cach will be discussed in detail below,
First, Defendants claim the PSA satisfied the HOA Lien and elimjnated their ability to foreclose;
however, the express terms of the PSA and testimony of a party to the PSA clearly show otherwise,
Second, Defendants argue NRS 116.3102(p) prohibits the PSA despite the express authorization
contained in the HOAs CC&Rs, Finally, Defendants dubiously claim the PSA split the HOA Lien)|
impermissible under case law applicable to the Foreclosure Mediation Program, However, such a
program does not apply to foreclosures under NRS 116,

i. HOA Retained Right to Foreclose,

According to Robert Atkinson, the 30(b){6) designation for Unted Legal Services, Inc.,
First 100 acquired rights to the proceeds of a monetization event triggered by notice of foreclosure
sale. P1.”s MSJ, Exhibit 8, Deposition of United Legal Services, Inc. at 12. More specifically, “nong
of the HOA's rights relating to their legal ability to foreclose were sold,” 1d, at 14.To read this
PSA to eliminate the ability of thc HOA’s ability to pursue foreclosures would negate the intent
of the PSA and the understanding of the contracting parties, The carefully crafted PSA ensured thef
HOA retained the HOA lien and the ability to foreclose through its newly designated collection|
agent, United Legal Services, Ine, After the foreclosure sale was completed, the disbursements of
funds was made to United Legal Services, Inc. as the authorized agent of the HOA. Once the HOA
had satisfied its HOA lien, those satisfied funds were contractually cbligated to be transferred to
First 100.

i CC&Rs Authorized the HOA To Enter Into the PSA,
As specifically enumerated in the CC&Rs Section 5.1, the HOA had the aBility to ente

into any contract not specifically prohibited by the governing documents. Defendants have not]
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provided any citation to these governing documents that would prohibit the type of arrangement
agreed upon in the PSA, NRS 116.3102(p) specifically permits express powers to assign future|
income, even general expressions of powers like those contained in Section 5.1. Consequently, the)
HQCA had the power to enter into the PSA,

Alternatively, the PPI, the interest at issue, does not relate to future income, but specifically
characterizes the interest as proceeds on past amounts due. NRS [16.3102(p) merely prohibits
assignment of future income, not past due assessments, Thus, NRS 116,3102(p) has no bearing on|
the present controversy.

ifi. Edelstein is Only Applicable to the Foreclosure Mediation Program.

Defendants’ assertion that splitting a lien prevents foreclosure of an HOA Tlien is wholly
inapplicable. Edelstein v, Bank of New York Mellon, deals with specific additional requirements
under the Foreclosure Mediation Program instated for foreclosures of deeds of trust, wholly
inapplicable to the present case. Id. at 286 P.3d 249, 258 (Nev. 2012). Before a lender can proceed
with foreclosure under NRS 107, it is mandated to mediate with the obligor, including al
requircment that the lender have the authority to modify the loan. The only reason the foreclosure
was found inappropriate when the promissory note and the deed of trust have been separated is|
because the party foreclosing does not have authority to modify the promissory nete as required
under the Foreclosure Mediation Program,

Here, the HOA lien has no analogous split between a deed of trust and a promissory note,
Even if such a thing existed, Nevada law does not require HOA foreclosures to participate in the
foreclosure mediation program, the subject of Edelstein.

E. As Applied Analysis Proseribes Statutory Facial Challenge,

A facial challenge is a claim that a statute is unconstitutional on its face — that is, that i
always operates unconstitutionally, In other words, any possible application of the statute must be
unconstitutional. However, the Nevada Supreme Court vecently upheld an as-applied challenge to
the constitutionality of NRS 116, SFR Investments Pool 1, LLC v U.S, Bank, 130 Nev, Advancg
Opinion 75 (Sept 18, 2014). Further, the Nevada Supreme Court has issued multiple unpublished

and published decisions indicating the due process challenge is meritless,
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The Nevada Supreme Court has held at least one application of the statute is constitutional,
Id. First, the Court credited the allegations in the Plaintiff’s Complaint as true, most pertinently
that the plaintiff had complied with all notice requirements. Id, Second, the Court concluded “U.S,
Bank’s due process challenge to the lack of adequate notice fails, at least at this early stage in the
proceeding.” Id at 22, The Court required notice to junior lienholders under NRS 107,090, Id. af
6. Consequently, the Court left open the faciual challenge of notice; however, clearly indicated
that if the notice requirements were followed, the duc process challenge will fail, Thus, ong
application of the statute is valid, Logically, if one application of the statute is constitutional, all
applications of the statute cannot be unconstitutional, Thus, the facial challenge must fail.

In an unpublished order filed on December 23, 2015, Las Vepas Motorcoach Resord

Owners Ass’n v, Bogher, Case No, 66036, the Nevada Supreme Court recently remanded a casel

where the lender argued adequacy of the due process provided because “it does not appear the
alternative issues tendered to us as potential bases to reverse of affirm the summary judgment order
were fully and adequatcly vetted in the district court.” This amounts to a request by the Nevada
Supreme Court to factually develop the issues. However, a facial challenge requires no factua
analvsis beeause ““individual application of facts do not matter’ in a facial challenge and ‘the
plaintiff’s personal situation become irrclevant.”” If the Nevada Supreme Court was inclined ¢
rule NRS 116 unconstitutional, it would not need the factfinding it requested.

Merely one case does not indicate a pattern, but several may. Southern Highlands

Community Ass'n v, San Florenting Avenue Trusi, 132 Nev, Adv. Op. 3 (2016) further developed

the case law with respect to HOA foreclosure sales by clarifying the effect of an HOA foreclosuref
in a circumstance where a different HOA had a separate super-priority lien on the property. Inf

another unpublished order filed on December 23, 2015, Saticoy Bay, LLC Series 2301 Haren v.

LNV Corp., Case No. 65131, the Nevada Supreme Court further clarified SFR by interpreting the

inclusion of NRS 116 language in a Common Interest Community’s CC&R’s as applying SFR.
The litany of cases continues as the Nevada Supreme Court has continved to acf

consistenlly with Plaintiff’s interpretation, rejecting facial challenges. In an unpublished ordey

filed on January 22, 2016, Mackensie Family, LTL.C v. Wells Fargo Bank, Case No. 65696, thel
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Nevada Supreme Court recently remanded a case where the lender was granted summary judgment]
prior to the STR decision. Importantty, the Court noted, “this case cannot be resolved on appeal
because a genuing issuc of material fact remains regarding whether the foreclosure was proper.”
The court was briefed regarding a facial challenge of NRS 116. See Answering Brief. A
previously noted, a facial challenge requires no fact finding. Here, when the Nevada Supreme]
Court has remanded a case for further fact finding is tantamount o a rejection of the faciall
challenge where the issue has been fully briefed.

In another unpublished order filed on January 22, 2016, Park v, Wells Fargo Bank, Case

No. 65735, the Nevada Supreme Court reversed and remanded a district court’s granting & motion|
to dismiss for failure to state a claim granted prior to SFR. Again, the Nevada Supreme Court,
despite being fully briefed on the facial challenge to NRS 116, declined to uphold the motion to|
dismiss on these grounds, See Answering Brief,

In yet anather an unpublished crder filed on February 17, 2016, Whitehouse v. Wells Fargol

Bank, N.A., Case No. 65169, the Nevada Supreme Court remanded a case where a purchaser’s

quiet title complaint was dismissed prior to the SFR decision, The court was briefed regarding a
facial challenge of NRS 116, See Answering Brief. As previously noted, a facial challenge requires
ne fact finding, Tlere, yet again, the Nevada Supreme Court has remanded a case for further fact
finding and is tantamount to a rejection of the facial challenge where the issue has been fully
briefed.

All of these instances, combined with the multitude of oral arguments regarding HOA cases
in the preceding menths, indicate the Nevada Supreme Court is unlikely to find the HOA|
foreclosure statute unconstitutional and negate the substantial case law they have developed. The
expenditure of judicial resources reaching these resolutions would be wasted should the statutory]
scheme be held unceonstitutional. The more likely interpretation is the position Plaintiff’s have
taken in this case, that the Nevada Supreme Court has already considered the due process concerns
in SFR and found the argument meritless.

Additionally, Defendant Carrington Mortgage Services disingenuously states Bank of

America could not obtain the super-priority amount from the HOA, See Def.’s Opp. at 5-6,

10
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However, Miles Bower, obtained a complete breakdown from Red Rock Financial Services in a
letter dated December 27, 2014, Pl.’s MSJ, Exhibit 7. Bank of America then declined to comply]
with the payoff demand stating it was an inaccurate amount; however, this purported dispute could|
only arise if Bank of America examined the ledger and calculated what it thought was owed undes
the super-priority lien, While Bank of America and the HOA may have disagreed about the)
amount, Bank of America and its successor in interest cannot complaint they had no notice of the
amount claimed.

Taken as a whole, these decisions strongly indicate Defendant Carrington Mortgage
Services’ facial challenge to NRS 116 lacks merit.

F. HUD REQUIRES LENDER TO PAY ASSESSMENTS

Defendant Carrington Mortgage Services goes throngh great lengths to impute a federal
interest by invoking the substantial control HUD has over a lender’s action. However, they fail to
recognize HUD specifically required the lender to continue to pay HOA assessments as they
became due and are expressly subordinate to state law as set forth below.

HUD’s internal procedurc via multiple mortgapee letters indicates lien priority iy
determined by state law. P1’s Opp. (February 23, 2015), See Generally Exhibits 1-4. A mortgage
letter dated Junc 20, 2012 clearly requires a mortgagee to “adhere to state and local laws whilg
they hold title to a property that was financed with an FHA-insured mortgage.” PI’s Opp., Exhibil
2. A super priority lien for assessments is analogous to a tax lien, Because either may implicate
serious litle defects, similar to escrow accounts set aside for laxes, “mortgagees must take any
action necessary to protect HUD's interest when foreclosure actions are brought by a condo/HOA]
on a property securing an FHA-insured mortgage.” Pl's Opp., Exhibit 1, page 2. A lender isJ
required to pay off both before conveying title to HUD. PI’s Opp., Exhibit 3, page 3.
I
i
#H
ftf
i

11

JA000315



14

11

1z

13

28

27

28

Further, rule citations to 24 CFR 203.355, cited by Washington & Sandhill Homecowners
Ass’n v, Bank of Am., NLA, No. 2:13-cv-01845-GMN-GWF, 2012 WL 4798565 (D. Nev. Sept,
25, 2014) a Nevada District Court Case the lender relies on, specifically mentions state law]

limitations on foreclosures. 24 CFR 203.355(c) states:

“[if] the laws of the State in which the mortgaged property is
located, ., [d]o not permit the commencement of foreclosure
within the time limuts... the mortgage must commence forcclosure
within 90 days after the expiration of the time during which
foreclosure is prohibited”(emphasis added). .

This informaticn renders any federal preemption argument inapplicable. Netably, neither
the moving paper nor decision did not consider the aforementioned Mortgagee Letters, PI’s Opp |
Exhibits 1-4, The letter dated June 20, 2012 specifically requires mortgagees to follow state law|
Pl’s Opp., Exhibit 2.

Additionally and most importantty, HUD will not suffer a financial loss in this case. 24
CFR 203,359(a) rcquires the bank to acquire "good and marketable title” and possession of thel
property before transferring to FHA. Upon the successful transfer of marketable title to FHA, o
fender wil] receive the value of the insurance policy in exchange for the property, [ere, FITA will
not be required fo pay because the lender failed to deliver “good and marketable title,

Even if Defendant Carrington Mortgage Services conveyed title to HUD, 24 CFR
203.366(Db) enumerates the progedure if a lender transfers title without good and marketable titlg
and the lender refuses or cannot remedy the title defect, Title wiil be reconveyed to the lender, and|
the lender must reimburse the funds to the FHA program. Id. Thus, a federal property interest, if
any, is not affected by NRS 116,

Anplication of ITUD guidclines will not undermine the FHA insurance’s goals. First, the
courts are ill equipped to oversee the minutia of HUD activity. “HUD has very broad discretion in|
order to achieve national housing objectives,” United States v. Antioch Found,, 822 F.2d 693, 653
(7" Cir. 1987), because “couris are ill equipped to superintend” especially about “economic and|
managerial decisions” involving a balancing of factors and consideration of complex financial datal
with respect to the administration of FHA insurance. Hahn v, Gottlieb, 430 F 2d 1243, 1249-51

(1% Cir. 1970). Day to day decision concerning, for instance, whether and when to foreclose or

12
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forbear from forcclosing “involve[ | a balancing of factors and consideration of complex financial
data.”’ Falzarano v. United States, 607 F.2d 306, 512 (1* Cir. 1979).

Second, HUD has internal procedures designed to further its interests by requiring a
mortgagee to pay HOA assessments, According to HUD procedures, to prevent foreclosore by an
HOA, a mortgagee must pay the delinquent assessments, These payments are reimbursable, 244
CFR 203,402, Bank of America, Defendant Carrington Mortgage Services predecesser in interest,
sat on its rights and refused to comply with FHA policy waiving any insurance,

G. Offer of Payment Did Not Constitute a Tender.

Tender must be an unconditional offer. Bluck's Law Dictionary pg. 1479 (7% ed. 1999),

However, in the letter dated January 10, 2013, the alleged tender was considered to be!

...a non-negotiable amount and any cndorsement of said cashicr's
check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on you part of the facts.
stated herein and express agreement that BANA’s financial
obligations towards the BOA in regards to the real property located
at 6175 Novclty Street have now been “paid in full.” @:mphasis
added), Def.’s MS8), Exhibit M,

Merely calling it a tender does not make it so, The condition attached to this payment wasg|
a full satisfaction of the debt, both the super-priority and the sub-priority portions of the HOA lien,
Under no circurnstances could this be considered an unconditional offer. While the junior portion
of the HOA lien may lose its secured interest in the Property after a foreclosure sale by a superion
interest, it exists as a debt and cannet be demanded to be abandoned. If the Property was foreclosed
by the lender, the excess proceeds, if any, would need to be distributed down the priority of existing
liens, Thus, Bank of America had no right to demand the [IOA extinguish this interest.

Defendant Carrington Mortgage Services cites to two contract cases (o support its
contention a tender is completed upon a merc offer. Defl’s Opp. at 10, However, a closer]
examination of both cases shows this interpretation is wholly incorrect.

First, Cladianos v. Friedhoff, deals with the law of contract and whether a tender of services
was sufficient to sustain the contract, Tender, in the context used, 1s wholly diffcrent from the legall

tender in the context of mortgages. Specifically, the case stated:

The nature of this 'lender' is set forth in 12 Am.Jur. 891, Contracts,

13
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§ 334, as follows: "The word 'tender’ as used in such a connection
does not mean the same kind of offer as when it Is used in
reference to the payment or offer to pay an ordinary debt due in
money, where the money is offered to a creditor who is entitled to
receive it, nothing further remains to be done, and the transaction
is completed and ended; but it means only a readiness and
willingness accompanied with an ability on the part of one of the
parties to do the acts which the agreement requires him to perform,
provided the other will concurrently do the things which he ig
required by it to do, and a notice by the former to the latter of such
readiness. Such readiness, ability, and notice are sufficient
evidence of, and indeed imply, an offer or tender in the sense in
which those terms are used in reference to mutual and concurrent
agreements. It is not an absolute, uncenditional offer to do or
transfer anything at all events, but it is, in its nature, conditional
only, and dependent on, and to be performed only in case of, the
readiness of the other party to perform his part of the agreement.'
Id., 69 Nev, 41, 210 (1932),

As stated, this entire section specifically excludes tender with respect to the payment of]
offer to pay an ordinary debt due in money. Similarly, Ebert v. Weslern States Refining Co., deals
with contract reformation and makes no mention of tender, much less of tender applicable to the

present controversy. The only potential reference is to an uncenditional option to purchase;

however, this application to the present controversy is a mystery,
Ultimately, this offer of payment is insufficient to discharge the HOA lien.

For the reasons set [orth herein, Plaintiff requests the Cowrt grant Plaintiff’s Motion foy

Summary Judgment and declare Plaintiff the rightful owner of the title to the Property, and that

the Defendants be declared to have no right, title, or interest in the Property.

Dated this 22nd day of March, 2016,

COOPER COONS, LTD,
Attorneys at Law

By:

] .yCHARLES COONS, ESQ,
Nevada Bar No, 10553
THOMAS MISKEY

Nevada Bar No., 13540

10633 Park Run Drive, Suite 130

Las Vegas, Nevada 89144
Vi (702) 998-1500

F: (702) 998-1503
Attorneys for Plaintiff

There are no social security numbers contained in this document.
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The undersigned hereby certifies on March 22, 2016, a true and correct copy of the above

CERTIFICATE OF SERVICE

and foregoing was serve to the following at their last known address(es), facsimile numbers

and/or e-mail/other electronic means, pursuant to:

BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: ED.CR, 7.26(a), | served via facsimile at the telephone number
provided fer such transmissions;

BY MAIL AND FAX: N.R.C.P, 5(b), | deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
E.D.C.R, 7.26(a);

BY E-MAIL AND/QR ELECTRONIC MEANS: N.R,C.P. 5(b)(ZXD) and
addressee (s) having consented to electronic service, I via e-mail or other
electronic means to the e-mail address{es) of the addressee{s).

/s/ Kim Hexamer

An Employee of COOPER COONS, LTD.
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Electronically Filed
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RIS m j(%.«;w.-

ARIEL E, STERN, ESQ.

Nevada Bar No. 8276 : CLERK OF THE COURT
CHRISTINE M, PARVAN, ESQ.
Nevada Bar No. 10711

AKERMANLLP

1160 Town Center Drive, Suite 330
Las Vegus, Nevada 89144

Telephone;  (702) 634-5000
Facsimile; (702) 380-8572

Email: ariel.stern@akerman.com
Email: christine.parvangiakerman,com

Attorneys for Carrington Mortgage Holdings, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

R. VENTURES VII, LLC, a Nevada series | Case No.: A-13-084151-C
limited liability company of the container R | Dept. VI
VENTURES, LLC under NRS § 86,296,

Plaintiff,
CARRINGTON MORTGAGE

V. HOLDINGS, LLC'S REPLY IN SUPPORT
OF MOTION FOR SUMMARY

TAYLOR, BEAN & WHITAKER MORTGAGE | JUDGMENT

CORP., a Florida corporation, WELLS Fargo
BANK, N.A., a national asseciation; BANK OF
AMERICA, N.A., a national association,
SOUTHERN TERRACE HOMEOWNERS'
ASSOCIATION, a Nevada domestic non-profit
coop corporgtion; JOYCE PIERCE, an
individual; CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES I through X; and ROE
CORPORATIONS 1through X, inclusive;

Defendants.

CARRINGTON MORTGAGE HOLDINGS,
LLC,

Counterclaimant,
V.

R VENT'URES VIII, LLC,

Counterdefendant

{37890475;1)
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"CARRINGTON MORTGAGE HOLDINGS,
LLC,

Crossclaimant,
V.
TERRACE IIOMEOWNERS' ASSOCIATION,

Crossdefendant.

L.
INTRODUCTION

The Court should grant Carrington Mortgage Holdings, LLC (Carrington)'s motion for
summary judgment and deny plaintiff's motion for summary judgment for 8reasons. First, plaintiff
fails to explain to the court how there could have been a super priority lien for the HOA to
foreclosure when the entire lien, including any allcged super priority portion, was paid off in July
2010, The super priority portion (if any) of an FHIOA lien does not renew every 9 months. Second,
even if any super priority portion of the lien is evergreen — which it is not — Carrington's predecessor
in interest, Bank of America, N.A,, delivered the super priority amount to the HOA prior to the
auction. Nothing more is required to redeem the senior deed of trust’s prierity. Cairington's deed of
trust survived the HOA sale. Third, First 100's factoring agreement splil the debt from the statutory
lien. Fourth, contrary to plaintiffs contentions, the Cowrt should look to the Nevada Supreme
Coutt's recent decision Shadow Wood Homeowners Ass'n, Inc. v. New York Cmty. Bancorp, Inc.,
132 Nev, Adv. Op. 5 (Nev. Jan. 28, 2016} to find the sale commercially unreasonable, and void, as a
matiter of law. Fifth, the HOA Lien Statute is preempted as applied to FHA-insured deeds of trust
under the Supremacy Clause, Carrington has standing to make this argument because it is
empowered to demonstrate that state law is an obstacle to HUD's objectives under the Single Family
Mortgage Insurance Program that are expressed in the FHA Deed of Trust, federal regulations,
federal statutes, and agency guidelines. Sixth, the present constitutional protected interest, as
delineated in the FHA Deed of Trust, HUD's regulations, and Mortgagee Letter, is HUD's present,
choate right to say what may or may not be done regarding mortgagee issued pursnant Single Family

Mortgage Insurance Program rather than state law. Seventh, the TIOA Lien Statute is facially

{317850475;1} 2
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unconstitutional under the Due Process Clause. Eighth, plaintiff is not, as it claims, a bona fide
purchascer for value.
11,
LEGAL ARGUMENT
A, The HOA's Super Priority is Not Evergreen.

BANA and Carrington are not required to continue paying the super priority amount time and
apain, NRS 116.3116(2) is unambiguous. Nevada's legislature in NRS 116.3116(2)(c) described the
9 months of super priority as a singular occurrence. The Jegislature's use of the phrase "an action” is
unambiguous. The phrase "an action" means the mailing of the notice of delinquent assessment. See
NRED Advisory Opinion No, 13-01. Since there was only one assessment lien in this case, then
there can only be one limited priority supet lien.

The June 1, 2013 NRED Opinion cites approvingly to the holding in Lake Ridge Condo
Assoc, v. Vega, 2012 WL 6634905 (Conn. Super.). (See The Six Month "Limited Priority Lien" for
Agssociation Tees Under the Uniform Common Interest Ownership Act at pg. 13). The Lake Ridge
court wrote that the super priority lien can only be asserted "once during the pendency of either an
action to enforce either the association's lien or a security interest..." (Lake Ridge Condo. Assoc.,
2012 WL 6634905 at *¥2). The ULC agreed with the result and the holding in Lake Ridge:

The result reached by the court in Lake Ridge is consistent with the
appropriate understanding of § 3-116{c) as drafted. Section 3-116(c)
provides an assoclation with first lien priority only to the extent of the
six months of unpaid common expensc asscssments that accrued

immediately preceding a lien foreclosure action by either the
association or the first morlgagee.

(See The Six Month "Limited Priority Lien" for Association Fees Under the Uniform Common
Interest Ownership Act at pg. 14).

Here, the HOA instituted its foreclosure action by mailing the April 23, 2010 notice of
delinquent assessment. There was one super priority lien based on this action by the HOA. And,
according to Red Rock's own records, in June 2010 Southern Terrace received payment for the entire
amount referenced in the April 23, 2010 notice of delinquent assessment lien, including, but not

limited to, the supcr-priotity amount, equal to 9 months of assessments. See Carrington's Motion at

(37890475;1) 3
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Ex. F. The HOA was paid the super priority lien (and more) that arose from the HOA's institution of

the action.

B. Carrington Satisfied its Burden to Prove Its Predecessor's Tender Redeemed the Deed
of Trust's Priority.

Even if the HOA's super priority lien was evergreen, which it is not, BANA, in an abundance
of caution, still redecemed the senior deed of trust by tendering a check for 9 months-worth of
assessments,

i Delivering a Check for 9 Months' of Assessments is Tender,

Plaintiff appears to concede that tender of the super priority amount redeems the deed of
trust's priority. Plaintiff's Opposition, 3;8-9.. Plaintiff merely argues a tender did not take place
here because it was conditional. Plaintiff does not demonstrate how plaintiff's concept is an element
of the tender doctrine. Plaintiff appears to equate "tender" with the offeree's acceptance of a
payment it believes to be the full amount it is owed. Plaintiff's definition finds no support in the
comments to the UCICA adopted by Nevada's legislature, the concept of tender found in Nevada's
common law, or the definition of tender used by other courts and commentators.

First, BANA's delivery of a check for 9 months' of ésscssmcnts satisfies the definition of
tender based on the comments to UCIOA 3-116, Chapter 116 of the Nevada Revised Statutes does
not provide g definition of "tender." The drafters of the Uniform Common Interest Ownership Act
(UCIOA), wrote that "[a]s a practical matter, secured lenders will most likely pay the [nine] months
assessments demanded by the association rather than having the association foreclose on the unit.”
1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR Investments, 334 P.3d at 414).) Thus,
included in the Uniform Law Commission's definition of tender is a demand by the association of
the super priority amount and delivery of payment by the beneficiary of senior position deed of trust.

Here, Carrington's predeccssor in interest, BANA, delivered a check for 9 months'
assessments to Red Rock. Plaintiff does not argue the amount of $655.14 does not equal the sum of

9 months' of assessments immediately preceding Southern Terrace's institution of an action to

! The Nevada Supreme Court cited to the official comments te UCIOA extensively when evaluating the HOA Lien
Stamute in SFR Investments, 334 P.3d at 412 (*An official commemnm writlen by the drafters of a statute and available to
the legislature before the statute is enacied has considerable welght as an ald to statutory construction.”),

1378904751} 4
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enforce the lien. See NRS 116.3116(2)(c) (defining the sum of super priority and how to count the
months that make up that sum). Plaintiff concedes Red Rock received BANA's check, but refused to
accept it. Nowhere in the comments to the UCIOA is "acoeptance” of the sum of 9 months' of
assessments required, In fact, to require acceptance to complete the act of tender would turn Nevada
law on its head.

An analogous situation often arises in contract law where a condition precedent to
performance 18 left unsatisfied by a party's conduct: “[A]n individual who voluntarily prevents the
oceutrence of a condition established for his or her benefit is estopped from seeking relief from a
contract on the grounds that the condition precedent to his obligation failed to occur." NGA v. Rains,
113 Nev. 1151, 946 P.2d 163, 169 (1992) (quoting Broussard v. Hill, 100 Nev, 325, 330, 682 P.2d
1376, 1379 (1984Y). Here, the super priority was created for the HOA's benefit. The HOA's agent,
Red Rock, refused to accept BANA's payment. By analogy, the HOA cannot prevent BANA's
redemption of its priority by using Red Rock to prevent payment of the super priority amount.
| Second, Nevada law, though sparse on the meaning of tender, has defined tender of maney
as follows: "where the money is offered to a creditor who is entitled 1o receive it, nothing further
remains to be done, and the transaction is completed and ended." Cladianos v. Friedhoff, 69 Nev.
41, 45, 240 P.2d 208, 210 (Nev. 1952}, In fact, Nevada law does not even require a physical
delivery of a check to satisfy the tender doctrine. see generally Ebert v. Western States Refining Co.,
75 Nev. 217, 221222, 337 P.2d 1075, 1077 (1959) (tender of 2 months' rent to exercise option to
purchase property was deemed satisfied, despite the failure to deliver the checks, where the seller
indicated it would not accept them and the purchaser was at all times ready, willing, and able to
physically deliver the checks).

Third, BANA's delivery of the check for 9 months' of assessments meets the definition of

"tender" in the Ninth Circuit and tender's definition in the common law, which is:

(1) An unconditional offer to perform, coupled with a manifested
ability to carry out the offer;

(2) A production of the subject matter of the contract;

(3) The property tendered must not be less than what is due; and

{17890475;1} 5
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(4) If greater, there must be no demand for a return of the excess.

Cuv F. Athinson Co. of California and Subsidiaries v. CLE., 814 F.2d 13881393 (%th Cir. 1987),
BANA's fetter i3 an offer to performn, BANMA states in the feter it is payving 9 months’ of assessments
i "salisfy s obligations io the HOAY {Ex. A at BANAOBDSTS). Plaintiff concedes that BANA
deliversd the check, which is production of the subject atter of the offer of payreent. The check for
9 wonths of assessments was vot less than what was doe. "NRS 116.3116 gives a homeowners'
association (HOA) a superpriority lien on an individual homeowner's property for up to nine
months of unpaid HOA dues." SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408, 409
(Nev. 2014). (Emphasis added). Finally, BANA did not make a demand for any excess funds.

ii. BANA and Carrington are Not Required to Take Further Action Other
Than Tender. '

Plaintiff appears to find fault with BANA and Carrington for not paying off the entire HOA
lien, rather than paying the 9 months' of assessments that plaintiff admits occurred here. Plaintiff's
Oypposition, 9:5-15. But the definition of tender is contrary to plaintiff's argumen.

Once tender is complete, nothing more is required. BANA's tender by operation of law
redeemed the priority of the senior deed of trust, In 2013, the Uniform Law Commission published
The Six Month "Limited Priority Lien" for Association Fees Under the Uniform Common Interest
Ownership Act. In example three, the Uniform Law Commission provided an example to show how
a mortgagee can "redeem" the priority of the first fnortgage lien:

Once Bank has paid this amount te [the HOAL, [the HOA's]
foreclosure sale to enforce the balance of unpaid gssessments would

transfer title to the unil/parcel subject to the remaining balance of the
Bank's first mortgage,

({d. at pg. 12). After BANA's delivery of 9 months' of assessments, the act of tender, the HOA as a
matter of law sold the property subjcot to the senior deed of trust,
C, First 100's Factoring Agreement Split the Debt from the Statutory Lien.

The lien splitting issue is a matter of contract interpretation, & pure issue of law that is ripe
for summary judgment interpretation, Elfison v, Cal. State Auto. Ass'n, 106 Nev, 601, 797 P.2d 973,

977 (1990). Plaintiff’s argument to the contrary, the HHOA's statutory lien and the debt were and

[37890475;1} 6
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remain split. First, plaintiff does not dispute whether the HOA's statutory lien and debt were split is
a matter of interpreting the First 100 Factoring Agreement. Second, plaintiff does not dispute that
the intent of First 100 and the HOA, the parties to the First 100 Factoring.Agrcemcnt, was to sell the
HOA's receivable, the assessment debt owed by the unit owner in this case, to First 100, Third,
plaintiff does not argue the First 100 Factoring Agreement is ambiguous. Fourth, plaintiff's
misundevstanding of Fdelstein does not support his position that the statutory lien and the debt
cannot be split,

Plaintiff argues that, despite the First 100 Factoring Agreement, the HOA at all times held
the asscssment debt owed and the statutory lien, This argument cannot be sustained. First,
plaintiff's argument strips the First 100 Factoring Agreement of its consideration. If First 100
maintained both the lien and the assessment debt, then the HOA sold nothing to First 100, Second,
First 100, not the HOA, bore the risks associated with non-collection — the Factoring Agreement
provies First 100 assumes all risk relating to the collsctability of the accounts receivable. See
Carrington's Motion at Ex. D. Third, the description of the assets sold contradicts plaintiff's
grgument. The asscts sold was "[a]ll of Seller's interest in any and all PPI arising from or relating to
the Select Delinquent Assessments." Id., Section 2.01. Fourth, the HOA had no right itself to
collect assessments, The HOA was required to appoint First 100's collection agent, Id., Section
3.02{x), Fifth, all costs of collection were born by First 100 and not the HCA. /d., Section 3.03(c).
The one thing the First 100 Factoring Agreement cxpressly did not do was transfer the statutory lien.

Because of the First 100 Factoring Agreement, the HOA was no longer & creditor of the unit
owner, A lien has no separate existence from the debt it secures. 51 Am.Jur.2d, Liens § 1. The
HOA could not therefore foreclose on a statutory lien that had been intentionally severed from the

unit owner's debt that is the basis for the lien.
D. The HOA Sale is Void Under Shadow Wood.

i. The sale of the Property for 6% of its fair market value is commercially
unreasonable as a matter of law.

This Court shonld grant Carrington summary judgment because the sale of the Property for
6% of its fair market value was grossly inadequate and commercially unreasonable as a matter of

(37650475:1} 7
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law. The Nevada Supreme Court in Shadow Wood stated a court is warranted in setting aside a
foreclosure sale where, Jike here, the purchase price at the sale was less than 20% of the Property’s
fair market value, Shadow Wood, 132 Nev. Ad, Op. 5 at 15, Here, it is undisputed the property was
worth $163,000 at the time of the foreclosure sale (Camrington's Motion, Ex. O), but sold at the
HOA’s foreclosure sale for $10,100, just 6% of the subject property’s fair market value. Just based
on this difference alone, this Court should .set aside the sale. |

The Nevada Supreme Court has also explained the conditions of a commercially reasonable
sale should reflect a calculated offort to promote a sales price that is equitable to both the debtor and
to the secured creditor, See Dennison v, Allen Grouﬁ Leasing Corp., 110 Nev. 181, 186, 871 P.2d
288, 291 (1994). The "quality of the publicity, the price obtained at the auction, [and] the number
of bidders in attendance” are also factors to consider when analyzing the commercial reasonableness
of a public sale, Id, (emphasis added), "To say that a mortgagee with a power to sell, who has an
gncumbrance on the estate of less than one-third of its valie—an encumbrance which five or six
months® rent will discharge—nhas the right to sell the estate absolutely to the first man he meets who
will pay the amount of the encumbrance, without any attempt to get a Ia_l.’gcr price .for it, would in our
opinion be equivalent to saying fraud and oppression shall be protected and encouraged." Runkie v.
Gaylord, 1 Nev. 123, 129 (1865) (emphasis added) (quoted in Golden, 387 P.2d at 989. Importantly,
it is well-settled under Nevada law that "a wide discrepancy betiveen the sale price and the value of
the colfateral compels close scrutiny into the commercial reasonableness of the sale,” Levers v. Rio
King Land & Inv. Co., 93 Nev, 95, 98, 560 P.2d 917, 920 (1977) (emphasis added), see also Jama
Corp. v. Wham, 99 Nev, 730, 736, 669 P.2d 1076, 1079 (1983); Jones, 91 Nev, at 368,

Such close scrutiny is surely required here, where property securing a 5189,573.00 loan was
sold for $10,100. Compating the fair market value of the Property to the foreclosure sale price
establishes the prbpcrty was sold for at least a 94% discount. Courts analyzing the commercial
reasonableness of foreclosure sales have either voided such sales or refused to grant summary
judgment in favor of the foreclosing party where the discrepancy between the sales price and the
value of the secured property was much less egregious than the present case. For example, in fama

Corp., the Nevada Supreme Court reversed a trial court’s finding thal a sale of collateral was
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conducted in a commercially reasonable manner. 99 Nev, at 737, Central to the court’s decision
was the wide discrepancy—25.1% —between the fair market value and the sale price of the
collateral. [d, at 736. The court then scrutinized whether proper notice was given, whether the
bidding was competitive, and whether the sale was conducted pursuant to the sheriffs office’s
normal procedures. fd. The court ultimately set aside the sale because the pre-foreclosure conduct
of the seller had detrimentally affected the price the collateral would bring at auction. /4. at 736-37.
Additionally, courts applying UCIOA have veoided commercially unrcasonsble foreclosure
sales, Will, 848 A.2d at 340. In Will, the property was sold pursuant to a homeowners association
lien of $3,510.10. 7d. at 338, The fair market value of the property was $70,000, /d. The court
noted that the comment to UCIQA § 1-113, discussed in Scction D(1) supra, "expresse[d] in
unequivocal lerms the Legislature’s intent to import the [UCC’s] commercial reasonableness
standard into the UCIQA." 4. at 341, The court explained that the homeowners association bears
the burden to prove the foreclosure was commercially reasonable. /d. at 342, The court also stated
the party conducting the sale "must make a goed faith effort to maximize the value of collateral,”
and "have a reasonable regard for the debtor’s interest. fd, After espousing these standards, the
coutt voided the trustee’s sale because the sale was not made in a commercially reasonable manner.
Id at 342, Central to the court’s finding was the sale of the condominium for an amount 85% lower
than the value of the collateral, and the fact there was only one bid on the property. See id. Because
the sale was commercially unreasonable, the court vacated the lower court's grant of summary

judgment in favor of the HOA, and veided the sale 1o the third-party purchaser. /d. at 343.

ii. Carrington Demonstrated Fraud, Unfairness, and Oppression, in Addition to the
Grossly Tnadequate Price,

The purchase price of the HOA foreclosure sale here is far less than what the Nevada
Supreme Court has dofined as grossly inadequate. In response, plaintiff states inadequacy of price is
not suf‘ﬁ'cien.t under the law to set aside a sale of property; fraud, unfairness or oppression accounting
for the inadeguacy of price must also be present. Plaintiff's Opposition, 6;20-7;1. As discussed
above and in Carrington's motion, BANA tendered the super-priority amount—even though the

super priority portion of the HOA's lien had already been paid in full and extinguished. This

{37890475;1} 9
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evidences just such unfairness and oppression. Specifically, and as plaintiff admits, First 100 did not
inform bidders at the auction that the super-priority amount had been tendered—and that the

purchaser would be taking the property subject to the deed of trust,

E. The Constitutionally Protected Interest is HUD's Federal Prerogative under the Single
Family Mortgage Tnsurance Program, which was Present at the Time the FHA Deed of
Trust was Executed and Remains Present Throughout the Duration of the Loan,

As plaintiff acknowledges, the loan is federally insured, Mortgage insurance is supplied to
participating lenders as a component of federal law to achieve the National Housing Act's objectives,
12 USC §1709; see also Secrefary of Housing & Urban Development v. Sky Meadow Association,
117 F. Supp. 2d 970, 973-74 (C.D. Cal. 2000). "Under the NHA, mortgagees are induced to make
essentially risk-free mortgages by being guaranteed against loss in the event of default by the
mortgagor, Pleifer v, Countrywide Home Loans, {nc,, 211 Cal. App.4th 1250, 1265 (Cal. App., 2013)
(citing Anderson v. U.S. Dept. of Housing & Urban Dev., 701 F.2d 112, 113-114, (10 Cir, 1983},
The | program is so risk free in fact that a participating lender's "[fjailure to comply with this
[mortgage servicing responsibilities] shall not be 2 basis for denial of insurance benefits” 24 CFR
203,804,

Because participating in the Single Family Mortgage Program is risk free to the lender, HUD
regulates what 4 lender may do or not do under the FHA deed of trust during the duration of the
loan. For example, at the foan's inception, ITUD's choate power over the home loan is expressed in
the FHA Deed of Trust's language. See Deed of Trust, Ex. A to Carrington's Motion for Summary
Judgment, HUD controls how payments are appli.ed under the FHA deed of trust, (Z/. at cl. 3), what
"fees and charges” the lender may charge the borrower, (/d. at ¢l. 8), how a lender may respond to
payment defaults by the borrower, and (/. at ¢l, 9(d)), and how HUD will invoke the power of sale
if the private lender conveys its interest to HUD prior to foreclosure,” (/d. at cL. 18).

HUD's regulation of the lender continues for the life of the FHA loan. For example, FHA
has enacted a series of regulations that strictly govern Carrington's obligations in the event of a

borrower default under an FHA insured deed of trust. See 24 CTR Part 203, Subpart B. HUD

214 al Seetions 3, 8, 9(d), and 18,
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regulations farther specify the loss mitigation options that a lender must consider and HUD controls
the timeline of when these loss mitigation options should be completed. 24 CFR 203.355(a)(1)-(R).
For cxamplé, # lender may not foreclose unless at least three full monthly installents due andor the
movigage are unpaid alter application of any partial payments that may have been accepted, 24 CFR
2(3_3.6%(:-1_}. A lepder should only foreclose if the servicer determines the borrower is ineligible for
any loss mitigation option. See HUD Mortgagee T.etter 2013-40.

HUD's regulation of participating lenders includes how a lender should respond to an HOA
where the borrower has defaulted on the HOA. First, HUD requires a lender to negotiate with the
HOA over the borrower's unpaid assessments. Second, HUD limits reimbursements for lenders to
the amount of assessments that the borrower owed from default until the deed of trust foreclosure
date. Third, the deadline for the lender to pay the HOA assessments is not until 30 days after the
deed of trust foreclosure date. Fourth, and most importantly, HUD does not require a lender to
convey clear title to HUD. HUD retains discretion not to require clear titls, as is explained by
TTUD's variance procedure to account for lender trouble with HOA's are not responsive or
uncooperative, A lender can seek a variance through HUD's Mortgage Compliance Monitor, There
is no rule that mandates that HUD's Mortgage Compliance Monitor resolve the variance within a
gpecific time.

Plaintiff relies heavily on SFR Inv. Pool 1, LLC v. U.S. Bank, et al,, 130 Nev. Adv, Opn. 75
(Nev, 2014), where the court stated nothing prevents a lender from simply paying off the entire HOA
lien. See, e.g. Plaintifl's Opposition, 9:5-15. The Nevada Supreme Court's statement is incompatible
with HUD's federal prerogative to control when a lender pays HOA assessments in the case of a
borrower's default, how much a lender should pay, and whether HUD will exercise its discretion to
still take title to a property where an HOA is uncooperative. As Chicf Judge Navarro recognized,
"[blecause a homeowners association’s foreclosure under Nevada Revised Statutes § 1163116 on a
Property with a mortgage insured under the FHA insurance program would have the effect of
limiting the effectiveness of the remedies available to the United States, the Supremacy Clause bars

such foreclosures sales." Washington & Sandhill Homeowners Association, 2014 WL 4798565, at 7.
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F. The HOA Lien Statute is Facially Unconstitutional.

As Carrington outlined in its motion for summary judgment, the HOA Lien Statute is facially
unconstitutional under the Due Process Clause. The non-judicial foreclosure on an HOA lien that is
dependenl upoen a slatute and not any agreement between the parties is a form of state action that
must cormply with the requirements of due process, The HOA Lien Statute fails to meet these
constitutional requirements. [t does not mandate that mortgagees receive actual notice of the
pendency of the HOA forcclosure sales that purportedly extinguish their property interests, as
required by the Due Process Clause. Even if Carrington's predecessors-in-interest received the
recorded notices of default of sale in this case, this interpretation of NRS 116.31168 violates
axiomatic rules of statutory construction, as it wounld render at least four entire subsections of the
HOA Lien Statute completely without meaning, Because the HOA’s foreclosure sale was conducted
pursuant to a [acially unconstitutional statute, it is invalid, and the court should grant Carrington's
motion summary judgment for this reason alone,

An "elementary and fundamental requirement of due process .., is notice reasonably
calculated, wnder all circumsiances, to apprise interested partics of the pendency of an action and
afford them an opportunity to present their objections." Mullane v. Ceniral Hanover Bank & Trust
Co., 339 U.S. 306, 314 (1950) (emphasis added). The United States Supreme Court has applied this
standard in the same context as the present case—where a mortgagee’s property interest was
purportedly extinguished by a non-judicial foreclosure, Mennonite Bd. of Missions v. Adams, 462
U.S. 791, 800 (1983). The Mennonite Court held the Due Process Clause required that "[n]otice by
mail or other means as cerfain to ensure actual notice [to the mortgagee] is a minimum
constitutional precondition” to a non-judicial foreclosure sale that can extinguish the mortgagee’s
interest. /d. Put simply, the U.S. Constitution requires that non-judicial foreclosure statutes mandate
actual notice of a pending foreclosure sale to any mortgagee whose security interest may be
extinguished by that foreclosure sale,

G. Plaintiff is Not a Bona Fide Purchaser for Value,
The Court should also grant Carrington's motion for summary judgment and deny plaintiff's

motion because plaintiff cannot demonstrate it is a bona fide purchaser for value. To qualify as a

{37890475;1} 12
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bona fide purchaser, one cannot have actual or constructive notice of another party’s unrecorded
interest in the subject property. Huntington v. Mila, Inc., 119 Nev. 355, 75 P.3d 354 (2003). "A
duty of inquiry arises ‘when the circumstances are such that a purchaser is in possession of facts
which would lead a reasonable man in his position to make an investigation that would advise him of
the existence of prior unrecorded rights, He i3 said to have constructive notice of their existence
whether he does or does not make the investigation, The authorities are unanimous in holding that
he has notice of whatever the search would disclose.™ Id. (quoting Aflison Steel Mfo. Co. v.
Bentonire, Inc., 86 Nev. 494, 498, 471 P.2d 666, 668 (1970)).

Here, plaintiff was certainly on inquiry notice of BANA's interest in the Property. Plaintiff
mistakenly claims it is & Poua fide purchaser because it did not know Carrington's deed of trust was
recorded at the time of the HOA sale. See Plaintiff's Opposition, 4:14-19. However, plaintiff
ignores the meaning of the duty of inquiry. The duty of inquiry is plaintiff's to bear. Allison Steel
Mfs. Co. v. Bentonite, Inc,, 86 Nev. 494, 498, 471 P.2d 666, 668 (1970). The duty of inquiry means
plaintiff cannot be passive. The duty of inquiry charges plaintiff with all of the facts it could have
lcamed through an investigation - even if plaintiff did not undertake such an investigation. [fd.
Plaintiff was on record notice of Cairington's deed of trust. The Deed of Trust was recorded prior to
HOA foreclosure. Further, plaintiff could have called the foreclosure trustes. Whether or not
plaintiff did either (it did not), plaintiff cannot disclaim knowledge of what a reasonable
investigation would have revealed.

Similarly, BANA was not required (o record ifs payment of the super-priority amount.
Plaintiff's argument is nonsensical. The Deed of Trust was recorded in the land records.
Carrington's interest in the property stems from these documents. Nevada law does not further
require that a party record every action it takes to maintain its interest in the Property. Nowhere in
NRS 116 ez seq. does it slate tender attempts must be recorded in the land records.

1I.
CONCLUSION
This Court should grant Carrington's Motion for Summary Judgment becanse the HOA Lien

Statute is preempted by federal law under the Supremacy Clause and is unconstitutional under the
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Due Process Clause, Even if the statute were constitutional, Carrington would still be entitied to
summary judgment because the HOA lien had no lien to foreclosure due to First 100's factoring
agreement and, to the extent the lien existed, it was not a super priority lien. The Court should also
grant Camrington's summary ju.dgment because plaintifl is a not a bona fide purchaser for value and
because the HOA's sale of the property for a 949 discount was commercially unreasonable and void
as 4 matter of law.

DATED this 22nd day of March, 2016.

AKERMAN LLP

/s Christine M. Parvan

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M, PARVAN, ESQ,
Nevada Bar No, 10711

1160 Town Center Drive, Suitc 330
Las Vegas, Nevada 89144

Attorneys for Carrington Mortgage
Holdings, LLC
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