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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIH, LLC, a Nevada series | Case No.: A-13-684151-C
limited liability company of the container R | Dept.: Vi
VENTURES, LLC under NRS § 86,296,

Plaintiff,
CARRINGTON MORTGAGE

. HOLDINGS, LLC'S MOTION FOR
RECONSIDERATION OF ORDERS ON
TAYLOR, BEAN & WHITAKER MORTGAGE | SUMMARY JUDGMENT

CORP., a Florida corporation, WELLS Fargo
BANK, N.A,, a national association, BANK OF
AMERICA, N.A., a national association;
SOUTHERN TERRACE HOMEQWNERS'
ASSQOCIATION, a Nevada domestic non-profit
coop corporation; JOYCE PIERCE, an
individual; CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES T through X; and ROE
CORPORATIONS I through X, inclusive;

Defendants.

CARRINGTON MORTGAGE HOLDINGS,
LLC,

Counterclaimant,
v,

R VENTURES VIII, LLC,

Counterdefendant
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CARRINGTON MORTGAGE HOLDINGS,
LLC,

Crossclaimént,
V.
TERRACE ROMEOWNERS' ASSOCIATION,

Crossdefendant,
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AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 230
LAS VEGAS, NEVADA 20144
TEL.: (707) 634-5000 — FAX: (702) 3808572

Carrington Mortgage Holdings, LLC submits the following Motion for Reconsideration of
the Order and Final Judgment in Favor of Plaintiff. This Motion is made and based upon the papers
and pleadings previously filed and submiited to the Court, the points and authorities submitted in

support herein, and the oral argument at the hearing of this matter.

DATED this day of May 2016.

AKERMAN LLP

&/ Christine M, Parvan

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

AKFERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: ariel.stern@akerman.cotn
Email: christine.parvan(@akerman.com
Attorneys for Carrington Mortgage Holdings, LLC
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NOTICE OF HEARING

Please take notice that the undersigned will bring the foregoing Motion for hearing before the

Eighth Judicial District Court, located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, .

In Chambers
Nevada 89155, onthe _21  day of _June 2016, at the hour of : o'clock ..

DATED this day of May 2016,
AKERMAN LLP

8/ Christine M. Parvan

ARIFL E. STERN, ESQ,

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email; ariel.stern@akerman.com
Email; christine.parvan@akerman.com
Attomeys for Carrington Morfgage Hoidings, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

This Court should reconsider its Order granting summary judgment in plaintiff's favor and
denying Carrington's motion for summary judgrent (collectively referred to as “Orders”). Recent
Nevada Supreme Court opinions—Shadow Wood Homeowners Ass'n, Inc. v. New York Cmiy,
Bancorp, Inc., 132 Nev. Adv. Op. § (Nev. Jan, 28, 2016) and Horizon at Seven Hills Homeowners
Asseciation v. Tkon Holdings, LLC, 132 Nev. Adv. Op. 35, at 13 (Nev. Apr. 28, 2016)—necessitate
reconsideration of these Orders.

First, the servicer of the loan at the time, Bank of America, N.A, (BANA), tendered the
superpriority amount of the HOA's lien (and more) to the HOA, extinguishing the superpriority
portion of the HOA's lien. The Nevada Supreme Court recently issued its opinion in Horizons at
Seven Hills Homeowners Assoc. v. Tkon Holdings, LLC, 132 Nev, Adv. Op. 35 {Apr. 28, 2016).
Under fkon, it is clear BANA's tender redeemed the first deed of trust. Consequently, even if

plaintiff is a bora fide purchaser—which it is not—it could not acquire more than the homeowner
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had because the sale did not involve a super-priority lien, The bona fide purchaser doctrine cannot
expand plaintiff's title.

Second, the Court erroneously found plaintiff to be a hona fide purchaser. Plaintiff's
members are seasoned real estate investors on admitted notice of Carrington's pre-existing deed of
trust and the possibility of this quiet title litigation. Tn fact, plaintiff admits that prior to purchasing
the property it budpeted for aut-of-pocket expenses, including ltitigation costs, to remove clouds on
title—including Carrington's deed of trust.

Third, the HOA's foreclosure sale was commercially unreasonable. The property sold for
Jjust 6% of its fair market value. As recently confirmed by the Nevada Supreme Court in Shadaw
Wood Homeowners Ass'n, Inc. v. New York Cmey. Bancorp, Inc., 132 Nev, Ad. Op, at 15-16, 2016
WL 347979, at *6 (Nev. January 28, 2.016'}, a sale for less than twenty percent of a property's fair
market value is per se commercially umeasonable. Even though this court concluded price alone is
insufficient to warrant setting aside the sale, contrary to the Restatement adopted in Shadow Wood,
any additional requirement of unfatmess or appression .is satisfied here because (1) BANA tendered
the superpriority amount by sending the HOA a check for 9 months-worth of assessments plus
additional amounts for the HOA's and Red Rock's claimed collection costs) {even more than the 9
months-worth of assessments the fkon Court held constitutes the superpriority portion of an HOA's
lien), (2) in an effort to attract lenders, the HOA represented, in its recorded CC&Rs, that itg lien
would not dispose of the deed of trust, but then proceeded to sell the property to plaintiff in an unfair
and oppressive manner for just a fraét_ion of fhc fair market value. The undisputed evidence,
including plaintiff's purchase of the property at a 94% discount, confirms the sale is void as
commercially unreasonable regardless of whether the court strictly applies the Restatement
approach.

Fourth, the Court erred in denying Carrington's motion for summary judgment—requesting
it declare Carrington's deed of trust remains in first position—because plaintiff produced no
admissible evidence of, or even alleged, harm should the court unwind the sale and restore the
parties to the status guo ante. To the contrary, the evidence establishes plaintiff and its members are

real estate speculators who gambled when purchasing the property.
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I1. ARGUMENT

A, BANA's super-priority tender extinguished that portion of the HOA's lien prior to the
foreclosure sale,

Since this Court issued its Orders, the Nevada Supreme Cowt confirmed what Carrington and
its predec.essor, Barnk of America, already knew—"[a] super-priority lien pursuant to NRS 116,3116(2)
does not include an additional amount for the collection fees and foreciosure costs that an HOA incurs
pl‘cceding a foreclosure sale; rather, it is Himited to an amount equal to nine months of common expense
assessments" Horizon at Seven Hills Homeowners Assoc. v. Tkon Holdings, LLC, 132 Nev, Adv, Op.
35, _ P.3d__ {April 28, 2016) (emphasis). Consequently, to the extent the HOA's foreclosure sale
was valid, the II0A could only convey its interest in the subject property that was subordinate to
Carrington's deed of trust,

1, BANA tendered 9 months-worth of assessments,

In the context of real estate liens, a lienholder may redesm, having the property's title restored
free and clear of an encumbrance, if it satisfies the obligation prior to foreclosure. McCall v. Carison,
63 Nev. 390, 411-12, 172 P.2d 171, 181-82 (1946). See also 59A CI.S. Mortgages § 1362 (2010)
("Redemption is the realization of the right to have the property's title restored free and clear of an

encumbrance by satisfaction of the mortgage obligation, Redemption signifies the process of

cancelling and annulling a defeasible title, such as that created by a2 mortgage, by paying the debt or by

fulfilling other conditions.™); 55 AM. JUR. 2D Mortgages § 787 (2010). Article 3 of the Uniform
Commercial Code further confirms that in both the common law and statutory contexts, tender
discharges the lien for which payment is tendered.

Here, on December 14, 2012, Bank of America, through counsel at Miles Bauer, contacted
Southern Terrace HOA, through Red Rock, and requested the super-priority amount, and offered to
pay that amonnt—whatever it was. Red Rock provided a ledger, dated December 27, 2012 identifying
the total amount allegedly owed. In response to this information, BANA calculated 9 months-worth of | -
assessments ($8/month x 9 months = §72.060). And, ¢ven though it was not required to under the

statute, as confirmed by the fior court, BANA also calculated an additional $90.00 in late fees, $11.95

383021151} 5
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in intercst and $481.19 in collection costs, and then tendered $655.14—aver 9 time more than the full

super-priority amount of the lien prior to the sale.

The Nevada Supreme Court clearly stated a senior mortgagee could "pay[] off the superpriority
piece of the lien to stave of foreclosure” in SFR /nvestments. SFR Investments Pool 1, LLC v, U5,
Bank, 334 P.3d 408, 412 (Nev. 2014). Once the super-priority assessment was extinguished by the
tender, the HOA's action fo foreclose on the lien could only be on its sub-priority piece. As the

Supreme Cowrt noted in SFR nvestments:

As to first deedy of trust, NRS 116.3116(2) thus splits an HOA lien into two
pieces, a superpriority picce and a subpriority piece. The superpriority piece,
consisting of the last nine months of vnpaid HOA dues and maintenance and
nuisance-abatement charges, is "prior to" a first deed of trust. The subpriority
plece, consisting of all other HOA fees or assessments, is subordinate to a first
deed of trust.

SER Ifnvestments Pool 1, LLC v, US. Bank, 334 P.3d 408, 411 (Nev. 2014) (emphasis added).

BANA's tender—regardless of whether the HOA rejected it—left the sub-priority portion as the sole

lien. The sale therefore had no impact on the first deed of trust. "A foreclosure sale by a junior
mortgagee has no effect on the rights of senior lienholders because the purchaser of a junior
mortgage lakes subject o the rights of all senior liens and encumbrances." 7n re Defl Gizzo, 5 B.R.
446, 448 (Bankr. D.R.I. 1980) (citing Brunette v. Myette, 40 R.1. 546, 102 A, 520 (1918)). Under
Nevada law, a purchaser of real property with notice of a prior interest takes subject to that interest,
In re Crystal Cascades Civil, LLC, 398 B.R. 23, 29 (Bankr, D, Nev, 2008) aff'd, 415 B.R. 403
(B.AP, 9th Cir, 2009} (citing NRS 111,320, Bukecker v. R.B. Petersen & Sons Const, Co., Inc., 112
Nev. 1498, 1500, 929 P.2d 937, 939 (1996); In re Grant, 303 B.R. 205, 211 (Bankr, D Nev. 2003}).
Once BANA satisfied the super-priority portion of the HOA's lien, and per plaintiff's deed without
warranties, plaintiff purchased the property subject to the first deed of trust. See NRS
116.31164(3)(a) (the purchaser at an HOA foreclosure receives "a deed without warranty which
conveys to the grantee afl title of the unit's owner to the unit” NRS 116.31164(3)(a)) (emphasis
added).

Under binding Nevada law, the Court should reconsider its Orders because BANA tendered

the super-pricrity amount by providing the HOA with a check for the superpriority amount, as

(353021191} 6
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outlined in f4on, thereby discharging the lien. As a result, the HOA would have needed to institute a
new action to enforce any assessments that became delinquent once tender extinguished the
delingquent assessment lien, but it failed to do so. Accordingly, when the property was sold, plaintiff

lock the property subject to the first deed of trust.

B. While quiet title sounds in equity, equity cannot overcome BANA's satisfaction of the
superipriority lien, '

This Court found BANA's tender and the HOA's rejection did not preserve Carrington's deed
of trust because plaintiff is a bona fide purchaser. Shadow Wood Homeowners Ass'n, Inc. v. N.Y.
Cmty, Bancorp., 132 Nev. Adv. Op. 5, __ P.3d __ (2016), appropriately determined a district court
has power to invalidate a sate despite recitals of legal compliance in the trustee's deed. /d. atp. 11,
While the Shadow Wood Cowrt explained the parties' competing equities need to be balanced, it did
not expand buyers' rights beyond the limitations imposed by Chapter 116 and this Court's other
precedents. Chapter |16 expressly prohibits a trustee from delivering a deed with warranties, and
provides that a buyer acquires no greater title than what the unit owner had, Sge NRS
116.31164(3){a). Chapter 116's prohibition of warranty deeds is consistent with this Court's
Jurisprudence on the rights of foreclosure purchasers. This Court long ago applied caveat emptor to
foreclosure purchasers. See Allison Steel Manufacturing Co. v, Bentonite, Inc., 86 Nev. 494, 499,
471 P.2d 666, 669 (1970) (in the absence of a statute,' a purchaser acquires no better title than the
debtor could have conveyed at the time the lien attached). Plaintiff could not acquire more than the
homeowner had because the sale did not involve a superpriority lien—the bona fide purchaser
doctrine cannot expand plaintiff's title.

Shadow Woeod did not consider the effect of pre-sgle tender because there was no pre-sale

tender in that case—that case did not involve 3 superpriority lien at all because the bank foreclosed

" NRS 116.3116 does not change the caveat emptor rule; it merely changes the order of lien priority—and does not give
the buyer any additional rights if the superpriority amount is tendered before the foreclosure sale,

{38302110:1} 7
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its deed of trust before the association foreclosed, making the bank a homeowner in a wholly-inferior
position. Shadow Wood, 132 Nev. Adv. Op. 5 at pp. 16-17. In contrast, this case does involve a -
superpriority lien, which Carrington's predecessor, BANA, satisfied prior to the association's sale,
Consistent with Chapter 116 and SFR Investments, BANA satisfied the lien. This ends the analysis:
the deed of trust survived.

1. To allow the deed of trust to be discharged despite a tender leads to an absurd
and unfair result,

To allow the judgment in plaintiff's favor to stand would render an absurd and unfair result:
the deed of trust may be extinguished even though BANA did exactly what it was supposed to do.
The bank was supposed to tender the superpriority portion, That is what it did—in fact, it paid @
times more than it was required to pay under Nevada law, Finding the HOA sale extinguished the
deed of trust is the wrong result, and Shadow Wood does not support it. Shadow Wood noted the
steps 4 lender can take to protect itself, Shadow Wood, 132 Nev, Adv. Op. 5 at p. 19. Failing to
follow these steps can be weighed against the bank if it does not satisfy the superpriority lien prior to
the sale, But, if the bank satisfies the superpriority amount—as it did in this case—there is no need
to balance the equities because the sale could not discharge the deed of trust as a matter of law.
Equitable balancing despite a proper tender would jeopardize the deed of trust even though no
superpriority lien sale occurred. The bona fide purchaser doctrine does not extend that far,

2, Plaintiff cannot assert the equitable arguments pronounced in Shadow Wood
because it is not a hona fide purchaser,

i Plaintiff had record notice of Carringfon's lien and actual notive of the
visk of lifigation.

The Shadow Wood court held a purchaser's status as a dona fide purchaser has a "hearing on
the equitable relief requested,” namely, whether the foreclosure sale should be set aside as invalid,
Shadow Wood, 2016 WL 347979, at *9. When silting in equity, "courts must consider the entirety of

the circumstances that bear upon the equities."' fd. To qualify as a bona fide purchaser, plaintiff

{38302110;1} 8
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must show it obtained its interests in the property "(i) for value; and (i) without notice of a
competing or superior interest in the same property." Berge v, Fredericks, 95 Nev, 183, 185, 591
P.2d 246, 247 (1979)).

The bona fide purchaser analysis is not limited to what plaintiff actually knew or could have
known from reviewing the public records. Plaintiff may be charged with whatever facts a reasonable
inquiry would have revealed. The cxistence and extent of a buyer's duty of inquiry depends on who
the buyer is. By elevating the dona fide purchaser issue, and instructing trial courts to weigh the
totality of circumstances, Shadow Wood makes the buyer's identity, status, and motivation highly
televant, The Nevada Supreme Cowrt remanded Shadow Wood with instruction to the trial court to

further develop the facts. The court explained the factual inquiry must be expansive:

"When “sitting  in equity, however, cowrts must consider the entivety of the
circumstances that bear upon the equities. [Citations omitted.] This inciudes
considering the status and actions of all parties invelved, including whether an
innocent party may be harmed by granting the desired relief™

Shadow Wood, 2016 WL, 347979, at *5 {(emphasis added).

The term "bonyg fide purchaser" has both objective and subjective components. Plaintiff is a
bona fide purchaser "under common-law principles if it takes the property 'for a valuable
consideration and without notice of the prior equity, and without notice of facts which upon diligent
inguivy would be indicated and from which notice would be imputed to [it], if [it] failed to make
such inquiry.” Id. at *10 (quoting Baifey v. Butner, 64 Nev. 1, 19 (1947) (emphasis added)).

Shadow Wood confirms the duty-of-inquiry analysis requires full development of the facts:

And NYCB points to no other evidence indicating that Gogo Way had netice before
it purchased the property, either actual, constructive, or inguiry, as to NYCB's
attempts to pay the lien and prevent the sale, or that Gogo Way knew or should have
known that Shadow Wood claimed more in its lien than 1t actually was owed,
espectally where the record prevents us from determining whether that is true.

Id. at *11 (emphasis added).
ii. Adjudicating the Duty of Inguiry is Subjective and Fact-Infensive.
Plaintift is a fonu fide purchaser only if it purchased its intercst in the property in good faith

and withoul notice of Carrington's prior claim to the property, Huntington v. Mila, Inc,, 119 Nev,
(383021101} Y
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355, 356, 75 P.3d 354, 354 (2003). Plaintiff admits it (1) knew there was a risk of litigation
regarding title to the property; and (2) budgeted for possible costs related to litigation to obtain clean
title. See Exhibit A, Plaintiff's Responses to Carrington's [nterrogatories, Interrogatory 13,

Further, plaintiff's actual lack of notice regarding Carrington's deed of trust is not relevant
because it had record notice of the deed of trust, and its lack of notice regarding Bank of America's
tender is irrelevant because plaintiff's knowledge is not limited to actual or record notice—it is
charged with inquiry notice of whatever information it would have learned from a rcascnable
investigation:

A duty of inquiry is said to arise 'when the circumstances ave such that a purchaser is

in possession of facts which would lead a reasonable man in his position to malke an

investigation that would advise him of the existence aof prior unrecorded rights. He

is said to have constructive notice of their existence whether he does or does not

make the investigation, The authorities are unanimous in holdmg that he has notice
of whatever the search would disclose.

Allison Steel Mfg. Co. v. Bentorite, Inc., 86 Nev. 494, 498 (1970) (internal quotations omitted), A
"subsequent purchaser is not a good faith purchaser without natice if he or she was under a duty to
inquire,” and is deemed to have notice of whatever the inquiry would disclose, Tui-Si Kim v.
Kearney, 838 F.Supp.2d 1077, 1088 (D. Nev, 2012) {citing Berge v. Fredericks, 95 Nev, 183, 190
(1979)), see also Huntington, 119 Nev. at 357, Plaintiff had the burden to rebut presumed notice by
showing it conducted a reasonable investigation. Berge, 95 Nev. at 189-90 (citation omitted).
Plaintiff failed to meet that burden, and the Court erroneously determined it was a bona fide
purchaser,
tii.  The Extent of the Duty Depends on the Buyer's Identity.

The identity of the buyer bears on the duty of inquiry. While the Nevada Supreme Court has
not directly addressed this issue, other courts have. For example, in Washington, a person has
constructive notice when the purchaser "has knowledge or information of facts which are sufficient
to put an ordinarily prudent man upon inquiry, and the inquiry, if followed with reasonable
diligence, would lead to the discovery of defects in the title or of equitable rights of others affecting
the property in question." Poole v. Wares, No. 600681-6-1, 2008 WL 5377858, at *3 (Wash, Ct. App.
2008) (unpublished),

[38302110;1} 10
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The Washington Supreme Court expressly stated, "we consider the purchaser's knowledge
and experience with real estate” in determining whether a person is a bong fide purchaser, whether
there are surrounding events that create a duty of inquiry, and whether the purchaser satisfied that
duty. Albice v. Premier Mortgage Servs., Inc.,, 174 Wash, 2d 560, 573 (2012) (emphasis added).
The court in 4/bice gave "substantial weight" to the purchaset’s real estate experience, finding he had
"extensive experience with nonjudicial foreclosure sales, purchasing 9 of 13 properties at such
sales,” had familiarized himself with foreclosure law, and "knew enough about the process o obtain
the notice of trustee's sale from a title company," fd, at 573-74. The court noted the purchaser had
sufficient facts "within his knowledge" to put an “experienced real estate purchaser” on inquiry
notice, which the purchaser failed to satisfy. 7d. at 574 (emphasis added). The court determined if
the purchascr had inguired, he would have discovered the borrowers were in the middle of a
repayment plan, the iender rejected the borrowers' last repayment plan payment, and the repayment
plan was the cause of the delays in the foreclosure sale and the low amount of the lien. 4, at 575.
The court a]sé noted the purchaser contacted the borrower once, and he could have contacted the
borrower again to determine whether the borrower's default had been cured, knowing the borrower
wanted to keep the property. I/ at 574,

A Washington appellate court similarly held a limited liability company who purchases about
twenty prbpcrties a year, specializing in acquiring properties from judicial foreclosure sales of super-
priority liens, was not a bona fide purchaser. Linden Park Homeowners Assoc, v, Mears, 190 Wash,
App. 1035, at *1 (2015). In Mears, a homeowner's association filed suit to foreclose its lien and
joined the lender, who did not appear. fd. The court entered a judgment for §11,419.14, The
purchaser was aware of the amount of the judgment, and aware the super-pricrity portion of the lien
was approximately $1,800. /<. Before deciding to purchase the property, the purchaser drove by the
property, reviewed the court records, checked the grantor index and tax assessments, checked to see
whether the lender appeared, and estimated the oﬁening bid would be about $13,000. /d. The
purchaser thought this property would be a geod investment based on this research, fd. The lender
then tendered the super-priority amount the day before the sale, but the deputy failed to provide

notice of the tender and anncunced an opening bid of $1,000. id. The sheriff accepted the

(383021101} 11
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purchaser's $2,000 bid. /4. The court held the purchaser was not a bona fide purchaser because it
had a duty to inquire—given its "knowledge of the judgment amount and its experience with
foreclosure sales under super priority liens"—and the discrepancy between the opening bid and the
Jjudgment amount, fd, at 3. The court rejected the purchaser's argument "opening bids may be low
for many reasons and sales are customarily postponed when payment has been made." J/d. The court
also rejected the purchaser's argument it could not "determine why the opening bid was low in the
context of an auction in progress,” stating "there is no dispute that the discrepancy between the
opening bid and the judgment amount was known fo [the purchaser] before it purchased the
property.” Id. at 4.

California courts also consider the buyer's identity, background and experience. For
example, in Yates v. West End Fin. Corp., the Califom.ia Court of Appeal found a buyer was not a
buna fide purchaser when he (1) testified he had been in the business of purchasing properties at
foreclosure for years, (2) frequently attended foreclosure sales, (3) had purchased between 300 and
500 properties in foreclosure, (4) attended the sale, discussed the property with the trustee, and the
purchaser at the foreclosure sale told him there was a lot of equity in the property, (5) found out
there were other liens on the property, and (6) his offer to purchase the property—valued at
approximately §120,000—for $12,000 was accepted. 25 Cal. App. 4th 511, 523 (1994), The buyer's
background and experience was a significant factor in leading the court to conclude he was not a
bona fide purchaser. Id,

The United States District Court for the Fastern District of California also took the buyer's
background and experience into account in Countrywide Home Loans, Inc. v. United States, No. CV
F 02 6405 AWI1 SMS, 2007 WL 87827 (E.D. Cal. Jan, 9, 2007). The court noted the foreclosure
purchaser was a general partnership consisting of two individuals, both of whom "were extremely
experienced purchasers of foreclosure properties{.]" Id. at *5. The partners’ extensive real estate
experience was a factor against the buyer's claims to bona fide purchaser status, fd. at *12, This
case is also instructive because the individual partners' experience was relevant—the court did not

limit its inquiry to the partnership but rather considered the individual partners' background. See id,
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The Ninth Circuit has similarly applied the duty of Inquiry. See United States v.
Countiywide Home Loans, Inc., 408 F. App'x 3, 5 (8th Cir. Oct. 5, 2010} (unpublished), The court
held the inconsistencies in the real property records put "defendants on notice because they had
knowledge of circumstances, which upon reasonable inguiry, would lead to the discovery of
Countrywide's unrecorded lien" [fd at 5. The court held the district court "erroneously held
defendants had no duty to investigate bevond the record of title" and held the purchasers did not
discharge their duty to investigate beyond record title after seeing the discrepancy, fd. at 5. The
court noled the purchasers could have contacted the trustee for the first lien and discovered the first
lien holder retained an interest in the properly. fd.

Plaint{ff's experience in purchasing properties at Nevada foreclosure sales prevents it from
being a bona fide purchaser, Plaintiff admitted it owns 10 homes acquired at HOA foreclosure sales,
and has attended about 30 HHOA foreclosure sales. See Exhibit B, Deposition of Derrol Wynn, 10:8-
19, Plaintiff's attempt to claim bona fide purchaser status flies in the face of its testimony and
conduet in purchasing numercus properties at Nevada HOA foreclosure sales,

Plaintiff is also not a bona fide purchascr because it had record knowledge of the mortigage
savings clause in the HOA's CC&Rs, Even though this clause may nol be specifically enforceable,
plaintiff did not know that at the time it purchased the property, Instead, it rolled the dice and tried
to beat the house—it gambled and purchased a property (which it believed to be worth about 10

times the price it paid) hoping it would be free and clear of Carrington's senior deed of trust,

C. Shadow Wood makes clear the Court should have entered summary judgment in
Carrington's favor because the foreclosure sale was commercially unreasonable.

1. The sale price was grossly lnadequate.

This Court should additionally vacate its Orders on commercial reasonableness grounds.
Specifically, the Court rejected Bank of America's "commerecial reasonableness argument” by
finding that inadequate price is insufficient, on its own, to vold a sale, Shadow Wood completely
undermines this Court's Order by holding HOA forcclbsurc sales for under 20% of the property's fair
market value are grossly inadequate as a matter of law. The Shadow Wood decision not only

demonstrates commercial reasonableness is a requirement of an HOA foreclosure sale but further

(3830211051} 13
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Shadow Wood dictates the Court should have granted summary judgment in Carrington's favor
because the sale of the Property for 9% of its fair market value was grossly inadequate as a matter of
law. _
The Shadow Wood Court explained inadequate price alone can be sufficient to set aside an

HOA foreclosure sale if the price is “grossly inadequate.” Shadow Wood, 132 Nev. Adv. Op. §, at
15. Adopting the restatement approach, the Nevada Supreme Court held; “[wlhile gross inadequacy
cannaot be precisely defined in terms of a specific percentage of fair market value, generally a court is
warranted in invalidating a sale where the price is less than 20 pei'cent of fair market value[.]”
Id., at 15 (emphasis added) (quoting the Restatement (Third) of Property (Mortgages) § 8.3 cmt. b
(1997)).

In explaining when a foreclosure sale is defective, the Restatement (Third) of Property

(Mortgages) § 8.3 (1997) provides:
(a) A foreclosure sale price obtsined pursuant to a foreclosure
proceeding that is otherwise regularly conducted in compliance with
applicable law does not render the foreclosure defective unless the
price is grossly inadequate.
(b) Subsection (a) applies to both power of sale and judicial
foreclosure proceedings.

(emphasis added). The Restatement authors defined what “grossly inadequate™ means:
“Gross inadequacy™ cannot be precisely defined in terms of a specific
percentage of- fair market value. Generally, however, a court is
warranted in invalidating a sale where the price is less than 20 percent
of fair market value and, absent other foreclosure defects, is nsually
not warranted in invalidating a sale that yields in excess of that
amount. See Illustrations 1-5, While the trial court's judgment in
matters of price adequacy is entitled to considerable deference, in
extreme cases a price may be so low (typically well under 20% of
fair market value) that it would be an abuse of discretion for the
court to refuse to invalidate it,

Id., at cemt. b. (emphasis added). Tinally, the Restatement authors address the method of pr()vihg

gross inadequacy:

This section articulates the traditional and widely held view that a
foreclosure proceeding that otherwise complies with state law may not
be invalidated because of the sale price unless that price is grossly
inadequate. The standard by which “gross inadequacy™ is
measured is the fair market value of the real estate, For this
purpose the latter means, not the fair “forced sale” value of the real
estate, but the price which would result. from negotiation and mutual
agreement, after ample time to find a purchaser, between a vendor who
is willing, but not compelled to sell, and a purchaser who is willing to
buy, but not compelled to take a particular piece of real estate,

(3830211451} 14
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Id. (emphasis added).

Under the Restatement approach—adopted in Shadow Wood—a grossly inadequate price
itself is the proof of unfairness required to set aside a foreclosure sale. In re Krohn, 52 P.3d 774,
781 (Ariz, 2002), In Krohn, the Court explained that a contrary rule that allowed grossly inadequate
sales prices to stand would only benefit speculators at the expense of homeowners and the mortgage-
lenders that make owning a home possible. [, at 779 (“Windfall profits, like those reaped by
bidders paying grossly inadequate prices at foreclosure sales, do not serve the public interest and do
no more than legally enrich speculators.”), The Krohn Court thus adopled the same Restatement test
adopted by the Nevada Supreme Court in Shadow Wood, which is meant to protect individual
homeowners' equity from grossly inadequate and unfair foreclosure sale prices. Id., at 780 {noting
that forcclosure-sale “bidders can rcasonably expect to get bargains because of the nature of
foreclosure sales, but public policy and the cowrts should not endorse extraordinary bargains at the
expense of already troubled debtors.™).

Here, the HOA sold the Propcrtjf for 9% of its ostensible fair market value at the foreclosure
sale, less than half of the 20% of fair market value the Shadow Wood Court explained would be
“grossly inadequate as a matter of law.” Accordingly, under Shadow Woad, the HOA's foreclosure
sale was commercially unreasonable as a matter of law, and thus invalid. The Court's granting of
summary judgment in plaintiff's favor is contrary to the Supreme Court's ruling in Shadow Wood,

and Carrington's motion for reconsideration should be granted.

2, Even if insufficient price is not enough to invalidate the sale, the sale is still void
hecause of the HOA's, Red Rock's and United Legal Scervices' unfair and
oppressive conduct.

Even if price-alone is insufficient to invalidate the HOA Foreclosure Sale, the HOA's
conduct was unfair and oppressive.” First, the HOA wrongfully rejected BANA's check for more
than 9 months of assessment and then sold the property to plaintiff. Second, the HOA violated the

mortgage savings preservation and subordination clauses of its CC&Rs.  See Exhibit N to

¥ Oppression has been defined as “a conscious disregard for the rights of others which constitute[s] an act of subjecting
[a party] to cruel and uryust hardship.” Airsworth v. Combined Ins. Co. of Am., 104 Ney, 587, 590, 763 P.2d 673, 675
(1988).

3830210001} 15
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Carrington's Motion for Summary Judgment. While the SFR Court held the subordination clause is
not specifically enforceable, the preservation clause is a restrictive covenant running with the land,

This clause prohibits the HOA from enforcing its lien in a way that disposes of the deed of trust, f/,

b, Plaintiff will not be harmed if the Court unwinds the sale and restores the parties to the
StArus quo ante.

The evidence presented not only demonstrates plaintiff is not a bora fide purchaser for value,
but also that plaintitf will suffer no harm ar a// if the Court unwinds the sale. Like any remedy in an
equitable or quasi equitable case, the remedy in this case to be proportional to the harm plaintiff
alleges. Plaintiff's 30(b)(6) witness, Derrol Wynn, did not even allege how plaintiff could possibly
be harmed. Mr. Wynn testified plaintiff did minimal research before attending the sale, and
purchasing a property it hoped would be free and clear of a mortgage. Plaintiff's "harm" cannot be
the loss of a windfall—the only context in which a party may receive expectation damages is where
it does not gét what it bargained for in a contract. Here, the deed by which plaintiff claims title
disclaims all warranties. See Exhibit K to Carrington's Motion, -

IMI.  CONCLUSION

‘The Shadow Wood and Ikon decisions make clear plaintiff's motion for summary judgment

fails as a matter of law, and the Court erroneously entered judgment in its favor. Accordingly, the

Court should grant Carrington's Motion for Reconsideration.

DATED this 19th day of May 2016,
AKERMAN LLP

s/ Christine M. Parvan

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ,
Nevada Bar No. 10711

AKERMaAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada §9144
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CERTIFICATE OF SERVICE

[ TIEREBY CERTIFY that on this 19th day of May, 2016 and pursuant to NRCP 5(b), 1
served through this Court's electronic service notification system ("Wiznet") a true and correct copy
of the foregoing CARRINGTON MORTGAGE HOLDINGS, LLC'S MOTION FOR
RECONSIDERATION, addressed to:

J. Charles Coons, Esq.
Thomas Miskey, Esg.
CooOPER COONS, LTD,
charles@@coopercoons.com
kimf{@coopercoons.com
liziggcoopercoons.com
thormas@@coopercoons.com

Attorneys for Plaintiff R Ventures VI, LLC

/s Christine M, Parvan
An employee of AKERMANLLP

(383021101} 17
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J. CHARLES COONS, ESQ.
Nevada Bar No. 10553
Charles @ coopercoons.com
THOMAS MISKEY, ESQ.
Nevada Bar No, 13340
Thomas@coopercoons.com
COOPER COONS, LTD.
10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144
(702) 998-1500

Attorneys for Plaintiff

ELECTRONICALLY SERVED
01/26/2016 03:58:58 PM

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VII, LLC, a Nevada sericy
limited Liability company of the container R
VENUTERS, LI.C under NRS § 86,296,

Plaintiff,

V.

TAYIL.OR, BEAN & WHITAKER
MORTGAGE CORP., a Florida corporation;
WELLS FARGO BANK, N.A., a national|
association; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE]
HOMEOQWNERS' ASSOCIATION, a Nevadal
domestic non-profit coop corporation; JOYCE
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC; DOES 1]
through X: and ROE CORPORATIONS II
through X, inclusive,

Defendants.

And all related claims,

Case No.: A-13-684151-C
Dept, No.: VI

PLAINTIFF'S RESPONSES TQ
CARRINGTON MORTGAGE
HOLDINGS, LLC’S
INTERROGATORIES TO R. VENTURES
VIIEL LLC

Pursuant to NRCP 33, Plaintiff R Ventures VIIL LLC (“R Ventures VITT), by and

through its attorneys of record, Cooper Ceons, Ltd,, herein responds to Cartington Mortgage

Hodlings, LLC’s, (“Carrington Mortgage™) Interrogatories as follows:

i
i
i
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ANSWERS TO INTERROGATORIES
INTERROGATORY NO. 1:

Identify any person who provided substantive information to respond to Carringtons’s
First Set of Requests for Production, Tirst Set of Requests for Admission, and these
Interrogatories, including name, address, phone number, and identification of the requests with
which the person assisted.

ANSWER:

Trevor Hall, manager of R Ventures VIII and Derro! Wynn, member of R Ventures VIII,
provided substantive information for all discovery requests made on R Ventures VIIL MaryAnn
Metz, employee of Derrol Wynn, compiled the documentation for R Ventures VILL
INTERROGATORY NO. 2:

Describe Your business purpose.
ANSWER:
Objection, trrelevant and not reasonably caleulated to lead to discoverable evidence.,
Without waiving objection, R Ventures VIII's business purpose is to conduct any and all
lawful business with an emphasis on real estate investment,

INTERROGATORY NO, 3:

Identify Your managers, officers, directors, owners, members, trustees, beneficiaries,
and/or employees, including name, address, phone number, and title,
ANSWER:

Trevor Hall, manager of R Ventres VIII,

Derrol Wyan, member of R Ventures VIIL

R Ventures, LLC — owner and beneficiary of R Ventures VIIL
INTERROGATORY NO. 4:

State whether You created articles of organization and filed the same with the Nevada
Secretary of State,
ANSWER:

Objection, irrelevant and not reasonably caleulated to lead to discoverable evidence to the

JA000587



[ea]

—a

extent “You” extends beyond R Veniures VIII,
Without waiving cbjection, no, none are required for a sub-series limited liability
corporatien,

INTERROGATORY NO. 5:

State whether You are licensed to do business in the state of Nevada,
ANSWER:

Objection, irrelevant and not reasonably calculated to lead to discoverable evidence to the|
cxtent “You" cxtends beyond R Venturcs VIIL

Without waiving objection, yes.

INTERROGATORY NO, 6:

If you allege that the lien for delinquent assessments recorded against the Property on
September 10, 2012 complies with NRS 116.31162, state the principal and material facts that
support your allegation.

ANSWER:

Please see the recorded lien for delinquent assessments, Clark County Instrument No,
201209100001428.

INTERROGATORY NO. 7:

If you allege that the notice of default and election to sell recorded against the Property
ot November 14, 2012 complies with NRS 116.31162, state the principal and material facts that
support your allegation,

ANSWER:

Please see the recorded notice of defaulr, Clark County Instrument No,
201211140000905.

INTERROGATORY §:

If you allege that the notice of foreclosure sale recorded against the Property on May 9,
2013 complies with NRS 116.31162, state the principal and material facts that support your
allegation,

i
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ANSWER:
Please see the recorded notice of foreclosure sale, Clark County Instrument No,
201305090001356,
INTERROGATORY NO. 9.

State whether the Property is currently inhabited, and if so, identify the following

information:
{a) By whom the Property is inhabited,
{b) The terms of any rental agreement or lease by any current inhabitant,
including
(i)  the date the agreement or lease began
(ily  when it expires,
(iif)  the amount of rent paid, and
{iv)  how often rent is paid.
ANSWER:

Objection: Irrelevant and not reasonably calculated to lead to discoverable information.

INTERROGATORY NO. 10:

State whether you visited the Property prior to the HOA Foreclosure Sale,
ANSWER:

No.
INFERROGATORY NO, 11:

State whether you reviewed a “Trustees Sale Guarantee™ from a titic insurance company
regarding the Property prior to the HOA Foreclosure Sale,
ANSWER: |

No.
INTERROGATORY NG, 12:

State whether you réviewed, whether in person or online, the recorded documents on file

with the Clark County Recorder’s Office concerning the Propetty prior to the HOA Foreclosure
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Sale.
ANSWER:

No.
INTERROGATORY NO. 13:

As part of your bidding strategy for the Property prior to, or on May 31, 2013, please
explain the following:

(a) Did you budget for out of pocket expenses for eviction litigation costs to remove
the then-occupant of the Property, and what was that sam?

() Did you budget for out of pocket expenses for exterior maintenance and
refurbishment for the Property, and what was that sum?

() Did you budget for out of pocket expenses for interior maintenance and
refurbishment for the Property, and what was that sum?

{d} Did you budget for out of packel expenses, including litigation costs, to remove
alleged clouds on the Property’s title such as, but not limited to, a first position deed of trust, and
what was that sum?

ANSWER:

Objection, Irrelevant and not reasonably calculated to lead to discoverable information,

Without waiving objection, (a) none; (b) yes, unknown amount; {c) yes, unknown
amount; (d) yes, unknown amount.

INTERRGGATORY NO, 14:

Identify all communications between You and the FIOA concerning the Property, whether
verbal or in writing, including the date of the communications, the parties to the communication,
and the substance of the communication.

ANSWER:

Objection, Irrelevant and not reasonably calculated to lead to discoverable
information to the extent such information took place after the sale. Additionally, this requests
attorney work product that is not discoverable.

Without waiving objection, no additional communications have been identified.
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INTERROGATORY NO. 15:
Identify all communications between You and United Legal Services concerning the
Property, whether verbal or in writing, including the date of the communications, the parties to

the communication, and the substance of the communication.

ANSWER:

information to the extent such information took place after the sale, Additionally, this requests
attorney work product that is not discoverable,
Without walving objection, no additional communications have been identified.

INTERROGATORY NO. 16:

Objection, Irrelevant and not reasonably calculated to lead to discoverable

Describe your definition of “fair market value.”
ANSWIER:

Fair market value is the amount someone is able and willing to pay taking into
consideration all ¢ircumstances and conditions that may increase or decrease a property’s
usefulness such as marketable title, market uncertainty, needed repairs, anticipated and
unanticipated future costs, and innumerable other factors. For example, Zillow displays an
estimated fair market value assuming, among other factors, title will be clean.

INTERROGATORY NO. 17:

If you performed research regarding the Property prior to the HOA foreclosure sale, then

please describe your research as to the following topics:

()
(b)
{c)
{(d)
1
1

The exterior condition of the Property.

The interior condition of the Property

Whether the Property’s title history showed recorded liens, including but not
limited to deeds of trust.

The “fair market valuc™ of the Property bascd on your definition of that term in

your respense to Interrogatory No. 16.
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ANSWER: _
R Ventures VIII used Zillow to obtain one valuation of the Property. See Plaintiff’s
Supplemental Disclosures RVVI1I000154-157,
INTERROGATORY NO, 18:
If you performed rescarch regarding the Property after the HOA foreclosure sale, then
please describe your research as to the following topics:
(a) The exterior condition of the Property.
)] The interior condition of the Property
{c) Whether the Property’s title history showed recorded liens, including but not
limited to deeds of trust.
(d) The “fair market value” of the Property based on your definition of that term in
your response (e [nterrogatory No, 16.
ANSWER:
Objection, irrelevant and not reasonably calculated to obtain discoverable information,

Without waiving objection, please see response to Interrogatory 17,

INTERROGATORY NO, 19:

With regard to the HOA Foreclosure Sale, please state the following:

(a) Describe how You learned of the HOA Foreclosure Sale;

(b) State whether the HOA or anyone at United Legal Services told You of the opening

bid price prior to the HOA Foreclosure Sale; '

(c) Identify the opening bid price at the HOA Foreclosure Sale;

(d} Identify the bidders at the HOA Foreclosure Sale;

(e) Identify the amounts bid at the HOA Foreclosure Sale;

(f) Tdentify the amounts that You bid on the Property at the HOA Foreclosure Sale;

(g} Describe Your method of calculating Your bid price at the HOA Foreclosure Sale.
ANSWER!:

Answering paragraph (a), R Ventures VIII learned of the sale from Foreclosure Radar,

Answering paragraph (b}, no.
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Answering paragraph (¢}, $99.00.

Answering paragraph (d), R Ventures VIII saw approximately ten other bidders whose
identities are unknown,

Answering paragraph (e}, R Ventures VIII does not remember.

Answering paragraph (), R Ventures cannot remember each bid, but made a bid of
$10,100.

Answering paragraph (g), R Ventures V1l had no method of calculating its bid price.
INTERROGATORY NO, 20:

State the gross revenue you have received as a result of your acquisition and use of the
Property during the calendar years of 2013, 2014 and 2015,
ANSWER:

Objection, irelevant and not reasonably calculated to lead to discoverable information,

| INTERROGATORY NO, 21:

State the net revenue you have received as a result of your acquisition and use of the
Property during the calendar years of 2013, 2014 and 2015,
ANSWER:

Qbjection, irrelevant and not reasonably calculated to lead to discoverable information,

INTERROGATORY NO, 22:

Tdentif'y all communications between You and Joyce Pierce'conceming the Property,
whether verbal or in writing, including the date of the communication, the parties to the
communications, and the substance of the communication.

ANSWER:

None.

INTERROGATORY NO. 23:

Please produce all agreements between you and Southern Terrace HOA, including any
purchase or factoring agreements, within the past five (5] years,

Objection, this calls for the produetion of a document and is beyond the scope of an
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interrogatory.

Without waiving objection, no documents have been located,

INTERROGATORY NO. 24:

Please identify the amount you paid for the property at the FIOA sale.

ANSWER:
£10,100,
DATED this 25th day of January, 2015,

COOPER COONS, LTD.
Altorneys at Law

By _& ™
J.yCHARLES COONS, ESQ.
Nevada Bar No. 10553
THOMAS MISKEY, ESQ.
Nevada Bar No. 13540
10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

Vo (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff
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AFFIDAVIT OF DERROL WYNN

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, DERROL WYNN, managet of R VENTURES VIII, LLC being first duly sworn, deposcs
and says that afffiant is over the age of eighteen (18) years and competent to be 2 witnesg as to the
matters hereinafter stated, is authorized to make this Verification on its behalf. I have read the
foregoing PLAINTIFF’S RESPONSES TO CARRINGTON MORTGAGE HOLDINGS,
LLC’S INTERROGATORIES TO R. VENTURES VIII, LLC and know the contents. The
same is ﬁ'uc of my own knowledge except as to those matters stated on information and belief, and
as 10 those matters 1 believe them to be true. I declare under penalty and perjury under the laws of]

the state of Nevada that the foregoing is true and correct to the best my knowledge and belief.

Nl M e L
AN GY ARy 2

On thisd bz day of January, 2016 before me the undersigned, a Notary Public in and for the sald County of
Clark, State of Nevada, personally appeared DERROL WYNN personally known to me (or proved to me
on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
ingtrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity,
and that by his/her/their signature(s) on the instrument, the person(s), or the entity upon behalf of which the
person(s) acted, executed the instryment. '

WITNESS my hand and official seal.

a

NOTARY PUBLIC

T G TARY PUBLIC |
il 4 oYaTE OF NEVADA

C.ounty of Clark:
] RiM HE):AN'*}E?-_T_
A a:t-_.g“’-,e,% 795

10
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on January 25, 2015, a true and correct copy of the
above and foregoing was serve to the following at their last known address(es), facsimile

numbers and/or e-mail/other electronic means, pursuant to:

BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: E.D.C.R. 7.26(a), [ served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.C.P. 5(b}, I deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada, and via lacsimile pursuant Lo
'E.D.C.R: 7.26(a);

_ X_ BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P, 5(b)(2)(D) and addressee
(s} having consented to electronic service, I via e-mail or other electronic means to the e-mail

address{es) of the addressee(s).

/sf Kim Hexamer

An employee of COOPER COONS, LTD.
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Derrol W. Wynn January 26, 2016

30(b)(8) Representative of . Ventures VIII, LLC
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DISTRICT

COURT

CLARK COUNTY, NEVADA

* &k

R VENTURES VIII, 11C, &
Nevada series limited
liability company of the
container R VENTURZS, LLC
under WRS B6.2%6,

Plaintiff,
vs.

TAYLOR, BEAN & WHITAKER
MORTGAGE CORFP., a Florida
corworation; WELLS FARZO
BANE, N.A., a naticnal
association; BANK OF
AMERICA, N.A., a national
association; SOUTHERN
TERRACE HOMEOWNERS
ASSOCIATICON, a Nevada
domestic non-profit coop
corperaticon; JOYCE  PIERCE,
an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC;
DOES I through X; and ROE
CORPORATIONE I throuch ¥,
inclugive,

Defendants.

E

s

DEPOSITION OF DERROL W.

20¢(L} (&) REPRESENTATIVE OF R VENTURES VIII, LLC

Taken on Tuesday,

At 1:10

Case No,:
Dept, VI

CERTIFIE

COPY

YT

January 26, Z201&

p.m.

At All-American Court Reporters

1160 MNorth Town Center Drive,

Tas Vegas,

Reported by: Sarah Jafier,

Nevada

ZCR Mo,

Suite 300

808

A-13-684152-C

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Derrol W, Wynn January 26, 2016
30(b)(6) Representative of R. Ventures VIII, LLC
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ééééINGTON MORTGAGE HOLDINGS,
LLC,
Counterclaimant,
VS,
R VENTURES WIIY, LLC,

Cocunterdefendant.

CARRINGTON MCRTGAGE HOLDINGS,

LY,
Cross-Claimant,
Vs,

TERRACE HOMECWNERS'
ASSOCIATION,

Cross-Defendant.

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Derrol W, Wynn dJanuary 26, 2016
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attended these HEOA foreclosure auctions on hehalf of

these wvarious R Ventures, including R Ventures VIII?

B Yes.

O Did you attend the sale in this case?

A Yes.

o] Did Mr, Hall zlsc attepd?

£ No. .

C About how many auctions would you say you

have attended over the last five years?

A Probably about 33.

o Ard did you purchase -- when I say "you," I
mean in your professional capacity for R Ventures or
some entity of that R Ventures, some R Ventures
entity, did R Ventures purchase properties at all of
those 30 auctions?

A No.,

o] At about how many of the auctions would you
say that R Ventures had purchased properties?

A Ten.

Q And how many properties does R Ventures -—-
between R Ventures I and R Ventures X, how many
properties does it own?

A Nine.

C Ang I'm serry if you already answered that,

I apclogize.

All-American Court Reporters (702} 240-4393
www.aacrlv.com
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A o
J. CHARLES COONS, ES(Q.

Nevada Bar No. 10553 CLERK OF THE COURT
Charles@coopercoons.com

Nevada Bar No. 13540

Thomasicoopercoons.com

COOPER COONS, LTD,

10655 Park Run Drive, Suite 130

Las Vegas, Nevada 85144

{702) 998-1500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series] Case No.: A-13-684151-C
limited liability company of the container R
VENUTERS, LLC under NRS § 86.296, Dept. No.: VI

Plaintiff,

V. QOPPOSITION TO CARRINGTON
MORTGAGE HOLDINGS, LLC’S
TAYLOR, BEAN & WHITAKER| MOTION FOR RECONSIDERATION OF
MORTGAGE CORP., a Florida corporation; ORDERS ON SUMMARY JUDGMENT
WELLS FARGO BANK, N.A, a national
association, BANK OF AMERICA, N.A., 4
national association; SOUTHERN TERRACE
HOMEOWNERS® ASSOCIATION, aNevadg
domestic non-profit coop cerperation; JOYCE
PIERCE, an individual, CARRINGTON
MORTGAGE HOLDINGS, LLC; DOES 1
through X; and ROE CORPORATIONS TIj
through X, inclusive,

Defendants,

AND ALL RELATED CLAIMS.

R VENTURES VIII, LLC “Plaintiff™), by and through its atfomeys Cooper Coons, Lid.
(“Cooper Coons™), hereby files this opposition. This Opposition is made and based upon the
following Memorandum of Points and Authorities, all pleadings on file herein, and any and all
oral arguments at the time of the hearing, '
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MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION

Plaintiff prevailed on its Motion for Summary Judgment because Defendant Carrington
Mortgage Services, LLC did not raise a genuine issue of material fact, despite extensive briefing
and discovery and Plaintilf was entitled to judgment as a matter of law. Defendant Carrington
Mortgage Services, LLC now seeks, after the time for filing a motion for reconsideration has
passed, fo re-litigate identical issues without the introduction of previously undiscovered
evidence, material changes in Jaw, ov identifying a manifest error in law or fact,

Based on the lack of a timely motion, compounded by the lack of justification for
reconsideration of the judgment, Plaintiff requests this court deny Defendant Carrington
Mottgage Services, LLC’s motion for reconsideration.

1L LEGAL ARGUMENT

A, Legal Standard.

This Court “may reconsider a previous ly decided issuc if substantially different evidence
is subsequently introduccd or the decision is clearly erroneous.” Masonry and tile Contractors
Ass ' of Sothern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev 737,741, 941 PP.2d 486, 489
(1997} (citations omitred), A court has discretion to depart from a prior order when (1) the
mation is necessary to correct manifest errors of law or fact upon which the judgment is based,;
(2) the moving party presents newly discovered or previously unavailable evidence; (3) the
motion is necessary to prevent manifest injustice; or (4) there is an intervening change in
controlling law, Turner v. Burlington N. Santa Fe R. Co., 338 F.3d 1058, 1063 (9" Cir, 2003)
(quoling McDowell v, Calderon, 197 F.3d 1253, 1254 1. 1 (9" Cir. 1999 (en banc)). “There may
also be other, highly unusual, circumstances warranting reconsideration.” School Dist. No. 1J,
Multhomah Cnry., Or. V, ACands, Inc., 5 F.3d 1255, 1263 (9" Cir. 1993).

Here, Camrington Mortgage cannot satisfy any of the four criteria and thus their motion
must be denied.

i
i
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B. Defendant’s Motion for Reconsideration is Untimely.

EDCR 2.24(b) mandatcs a motion for rcconsideration must be filed “within 10 days afted
service of written notice of the order or judgment unless the time is shortened or enlarged by
order,” Further, NRCP 59(e) requires a motion to alter or amend g judgment to be filed no later
than 10 days after service of written notice of entry of the judgment. An untimely motion fails to
give the district court jurisdiction making any resulting alteration of the judgment void. Stapp v,
Hilton Hotels Corp., 108 Nev. 209, 826 P.2d 954 (1992),

Here, Carrington Mortgage Holdings, LLC filed its Motion for Reconsideration on May
19, 2016. However, the Notice of Entry granting Plaintiff’s Motion for Summary Judgment was|
filed and electronically served on May 2, 2016, Carrington Mortgage Holdings, LLC waited
seventeen (17) days after the notice of entry to file its motion. Thus, because Carrington Mortgage
Holdings, LLC did not file the motion within the mandatory time period, its arguments cannot be
considered.

Even if the Court wishes to entertain arguments regarding this decision, Carrington|
Moirtgage Holdings, LLC cannot present previously undiscovered evidence in support of its
position nor point to & clearly erroneous legal decision. '

C. Defendant’s Motion for Reconsideration Presents Only Previously

Discovered Evidence,

An order granting summary judgment may not be overcome by finally bringing evidence
showing a genuine issue of material fact in a motion for reconsideration when that evidence was
available at the time of the original motion, Achrem v. Expressway Plaza Ltd, P'ship, 112 Nev,
737,917 P.2d 447 (1996).

Here, Defendant Carrington Mortgage Holdings, LLC atiempis to use its Motion for
Recongideration to introduce new but previously available evidence not cited in its original
opposition. For each argument in its Motion for Reconsideration, Carrington present previously
discovered evidence or merely reiterates its previous briefing arguments, See Carrington’s
Reply [n Support of Motion for Summary Judgment at 12-13 (March 22, 2016); See also
Carrington Mortgage Holdings, LLC’s Opposition to Plaintiff R Ventures VIIT, LLC's Motion
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for Summary Judgment at 12-13 (March 14, 2016). Carrington’s failurc to present such
¢vidence proscribes its application in the present proceeding because the information and
arguments presented were available to be included in its briefing. At that time, Carrington
elected to omit those argument and cannot now use that purposefully omitted evidence to
overturn the Court’s decision.

Without any newly discovered evidence, this Court’s decision granting Plaintiff quiet
title must stand.

D.  Court’s Decision is not Clearly Erroneous.

Defendant Carrington Mortgage Holdings, LLC requests relief based on the purported
change in controlling law set forth in Horizon at Seven Hills Homeowners Association v, Thon
Holdings, LLC, 132 Nev. Adv. Op. 35 (Apr. 28, 2016). However, the Jkon case merely clarified
the exact amount permitted to be included in the super-priority portion of the HOA lien.
Defendant Carrington Mortgage Holdings, LLC fails to show how this calculation affects the
underlying judgment.

Defendant’s arguments regarding their offer of payment were fully bricfed and heard
before this Court. The Order clearly lays out the purported tender was not a tender at a1l because
it was a conditional offer to pay. See Order at 4 13-14. The amount included in the super-
priority portiont of the HOA lien is immaterial to the judgment because the offer to pay was not a
tender. The judgment did not declare that the purported tender was of an insufficient value to
satisfy the super-priority portion, Thus, Zkon has little relevance in this factual context.

Consequently, the Court should affimm its order granting Plaintiff quiet title,

i
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CONCLUSION

For the reasons set forth herein, Plaintiff requests the Court grant Plaintift®s Motion for

Summary Judgment and declare Plaintiff the rightful owner of the title 1o the Propetty, and that|

the Defendants be declared to have no right, title, or interest in the Property.

Dated this 1st day of June, 2016.

COOPER COONS, LTD.
Attorneys at Law

By, & 4 :
.LYCHARLES COONS, ESO,
Nevada Bar No. 10553
THOMAS MISKEY
Nevada Bar No. 13540
10655 Park Run Drive, Suite 130
Las Vcgas, Nevada 89144

V1 (702)998-1500

F: {702 998-1503

Attorneys for Plaintiff

There are no secial security numbers contained in this document.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on June 1, 2016, a true and correct copy of the above

and foregoing was serve to the following at their last known address(es), facsimile numbers

and/or e-mail/other electronic means, pursuant to:

BY MATL: N.R.CP. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada,

BY FAX: ED.C.R. 7.26(a), [ served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.CP. 5(b), | deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada,; and via facsimile pursuant to
E.D.C.R. 7.26(a);

BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5{(b)(2)(D) and
addressee (s) having consented to electronic service, I via e-mail or other
electronic means to the e-mail address{es) of the addressee(s).

/sl Kim Hexamer

An Employee of COOPER COONS, LTD,
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1160 TOWN CENTER DRIVE, SUTIE 330

LAS VEGAS, NEVADA 8944
TEL.: (707} 634-5000 FaX: (702) 380-8572
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ASTA Q@B b

ARIEL E. STERN, ESQ CLERK OF THE COURT
Nevada Bar No. 8276

CIIRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile: {702) 380-8572

Email: ariel.stern@akerman.com
Email: christine.parvani@akerman.com

Attorneys for Carrington Mortgage Holdings, LLC
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VI, LLC, a Nevada series | CaseNo.: A-13-684151-C
limited liability company of the container R )

VENTURES, 1.1.C under NRS § 86.296, Dept : VI
Plaintiff,
.
TAYLOR, BEAN & WHITAKER MORTGAGE | CARRINGTON MORTGAGE

CORP,, a Florida corporation; WELLS Fargo | HOLDINGS, LLC'S CASE APPEAL
BANK, N A, a natienal association; BANK OF | STATEMENT

AMERICA, N.A, a national association;
SOUTHERN TERRACE HOMEOWNERY'
ASSOCIATION, a Nevada domestic non-profit
coop corporation; JOYCE PIERCE, an
individual; CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES I through X; and ROE
CORPORATIONS I through X, inclusive;

Defendants.
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1160 TOWN CENTER DRIVE, SUTTE 320

LLAS VEGAS, NEVADA 89144

TEL.: (702) 6345000 — FAX: (702) 380-8572
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CARRINGTON MORTGAGE HOLDINGS,

LLC,

V.

R VENTURES VIII, LLC,

CARRINGTON MORTGAGE HOLDINGS,

LLC,

V.

TERRACE HOMEQWNERS' ASSOCTATION,

Counterclaimant,

Counterdefendant

Crossclaimant,

Crossdefendant.

Carrington Mortgage Holdings, LLC by and through its attorneys of record at Akerman LLP,

submits its Case Appea! Statement pursuant to NRAP 3(H)(3).

1.

The appellant filing this case appeal statement is Carrington Mortgage Holdings, LLC
{Appellant).

The order appealed is the Final Judgment for Plaintiff entered April 27, 2016, A Notice of
Entry of Final Judgment was entered on May 2, 2016 by the Honorable Judge Elissa Cadish.
Counsel for Appellants are Ariel E. Stern, Esq. and Christine M. Parvan, Esg. of Akerman
LLP, 1160 N. Town Center Drive, Suite 330, Las Vegas, Ncvada 89144,

Trial counsel for Respondent R Ventures VIII, LLC is J. Charles Coons, Esq. and Thomas
Miskey, Esq., of Cooper Coons, Ltd., 10655 Park run Drive, Suite 130, Las Vegas, NV
89144, Appellant is unaware of whether trial counsel will also act as appellate counsel for
Respondent.

Counsel for appellant are licensed to practice law in Nevada, Trial counsel for Respondent is
licensed to practice law in Nevada.

Appellant is represented by retained counsel in the district court.

Appellant is representcd by retained counsel on appeal.
2
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AKERMANLLP
1160 TOWN CENTER DRIVE, SUITE 330
LAS VEGAS, NEVADA 80144
TEL.: (702) §34-5000 — FAX: (707} 3808572

8. Appellant was not granted leave to proceed in forma pauperis by the district court.

9. The date proceedings commenced in the district courl was June 26, 2013,

10. In this action, Respondent alleges that it owns the property located at 6175 Novelty Strect,
Las Vegas, Nevada 89148, Assessor Parcel No. 163-31-713-027 (Property) free and clear of
all liens as a result of an HOA foreclosure sale. Respondent filed an Answer, Counterclaim
and Cross-Claim for Quiet Title/Declaratory Judgment o have the court declare that
Respondent bought the Property free and clear of Appellant’s interests, including the deed of
trust held by Carrington Mortgage Holdings, LLC (Deed of Trust). Appeltants alleged that
the Deed of Trust was net extinguished by the foreclosure sale because its attempted tender
satisfied the tender rule, the foreclosure sale was not commercially reasonable, and NRS
116.1113 is unconstitutional, The district court granted Respondent's motion for summary
judgment over Appellants’ opposition to motion for summary judgment. Appellants now
appeal the order granting Respondent summary judgment,

11. This case has not previously been the subject of an appeal to or original writ pl.'oceeding in
the Supreme Court,

12, This appeal does not involve child custody or visitation,

13. This appeal does not invelve the possibility of settlement.

DATED this st day of June 2016.

AKERMAN LLP

s/ Christine M. Parvgn, Esy.
ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711
AKXERMANLLP

1160 Town Center Drive, Suite 33¢
Lag Vepas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: {702) 380-8572
Email; ariel.stern(@akerman.com
Email: christine parvan@akerman,com

Attorneys for Carrington Mortgage Holdings, LLC
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I.AS VEGAS, NEVADA 89144

TEL.: {702) £24-5004 — FAX: {702} 3808572
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that I am an cmployce of Akerman LLP, and that on this 1st day of
Tune, 2016 and pursuant to NRCP §, I caused to be served a true and correct copy of the foregoing
CARRINGTON MORTGAGE HOLDINGS, LLC'S CASE APPEAL STATEMENT, in the
following manner: '

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic
Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

J. Charles Coons, Esq,
Thomas Miskey, Esq.
CooPER COONS, LTD.
charles@coopercoons.com
kim{@coopercoons.com
liz{@coopercoons.com
thomas{gdcoopercoons,com

Attorneys for Plaintiff R Ventures VI, LLC

75/ Allen G, Stephens
An employee of AKERMANLLP
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NOAS % i‘

ARIEL E, STERN, ESQ CLERK OF THE GOURT
Nevada Bar No. 8276 '
CHRISTINE M. PARVAN, ESQ.

Nevada Bar No. 10711

AKFRMANLLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Telephone,  (702) 634-3000

Facsimile: (702) 380-8572

Email: ariel.stern(@akerman.com

Email; christine.parvanf@akerman.com

Artorneys for Carrington Mortgage Holdings, LLC
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series | CaseNo.. A-13-684151-C
limited liability company of the container R

VENTURES, LLC under NRS § 86,296, Dept.: A
Plaintiff,
V.
TAYLOR, BEAN & WHITAKER MORTGAGE | CARRINGTON MORTGAGE

CORP., a Florida corporation; WELLS Fargo | HOLDINGS, LLC'S NOTICE OF APPEAL
BANK, N.A., a national association; BANK OF
AMERICA, N.A, a national association;
SOUTHERN TERRACE HOMEOWNERS'
ASSOCIATION, a Nevada domestic non-profit
coop corporation; JOYCE PIERCE, an
individual; CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES 1 through X; and ROE
CORPORATIONS 1 through X, inclusive;

Defendants.
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CARRINGTON MORTGAGE HOLDINGS,

LLC,

Counterclaimant,

V.

R VENTURES V11, LLC,

Counterdefendant

CARRINGTON MORTGAGE HOLDINGS,

LLC,

Crossclaimant,

Y.

TERRACE HOMEOWNERS' ASSOCTATION,

Crossdefendant.

Carrington Mortgage Holdings, LLC by and through its attorneys of record at Akerman LLP,

submits its notice of appeal to the Nevada Supreme Court of the order granting plaintiff R Ventures

VIIT, LLC's motion for summary judgment that was entered in this matter on April 27, 2016,

DATED this 1st day of June 2016.

AKERMAN LLP

s/ Christine M. Parvan, Esq.
ARIEL E, STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M, PARVAN, ESQ,
Nevada Bar No, 10711

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile; (702) 380-8572
Email; ariel, sterné@akerman,.com
Email: christine.parvan{@akerman.com

Attorneys for Carrington Mortgage Holdings, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that T am an employee of Akerman LLP, and that on this 1st day of
June, 2016 and pursuant to NRCP 3, I caused to be served a true and correct copy of the foregoing
CARRINGTON MORTGAGE HOLDINGS, LLC'S NOTICE OF APPEAL, in the following
_manner;

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof & served through the Notice Of Electronic
Filing automaticaily generated by the Court's facilities to those parties listed on the Court's Master

Service List,

J. Charles Coons, Esq.
Thomas Miskey, Esq.
CoorER COONS, LTD,
charles(@coopercoons.com
kim{g@coopercoons.com
liz(@coopercoons.com
thomas@coopearcoons.com

Attorneys for Plaintiff R Ventures VIII, LLC

/s/ Allen G. Stephens
An empioyee of AKERMAN LLP
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RIS m j.%——
ARIEL E. STERN, ES¢Q. :

Nevada Bar No. 8276 CLERK OF THE COURT
CHRISTINE M. PARVAN, ESQ,

Nevada Bar No. 10711

AKERMAN LLFP

1160 Town Center Drive, Suite 330

I.as Vegas, Nevada 89144

Telephone:  (702) 634-5000

Facsimile: (702) 380-8572

Email; ariel.stern¢gakerman.com

Email: christine parvan@akerman.com

Attorneys for Carrington Mortgage Holdings, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY,NEVADA
R VENTLU/RES VIII, LLC, a Nevada series Case No.: A-13-684151-C
limited liability company of the container R Dept.; V1
VENTURES, LLC under NRS § 86.296,
Plaintiff,
CARRINGTON MORTGAGE
V. HOLDINGS, LLC'S REPLY IN SUPPORT

OF MOTION.FOR RECONSIDERATION
TAYLOR, BEAN & WIIITAKER MORTGAGLE | OF ORDERS ON SUMMARY

CORP., a Florida corporation; WELLS Fargo JUDGMENT

BANK, N.A., a nationa! association; BANK OF
AMERICA, N.A., a national association;
SOUTHERN TERRACE HOMEOWNERS'
ASSOCIATION, a Nevada domestic non-profit
coop corporation; JOYCE PIERCE, an
individual; CARRINGTON MORTGAGE
IIOLDINGS, LLC; DOES Ithrough X; and ROE
CORPORATIONS I through X, inclusive;

Defendants.

CARRINGTON MORTGAGE HOLDINGS,

LLC,

Counterclaimant,
V.
R VENTURES Vi1, LL.C,

Counterdetendant
CARRINGTON MORTGAGE HOLDINGS,
LLC, i
fIR502019; 1}
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Crossclaimant,
V.
TERRACE HOMEOWNERS' ASSOCIATION,

Crossdefendant.

This Court should reconsider its Order granting summary judgment in {avor of R. Ventures
and denying Carrington's motion for summary judgment for 3 reasons, First, Carrington's motion is
timely, Second, Bank of America's presale tender of 9 months of assessments—the exact amount
the Hron Court confirmed constitutes the super-priority portion of an HOA's lien—was sufficient to
preserve the senior deed of trust. Third, R, Ventures is not a bona fide purchaser. Bven if it was,
the bona fide purchaser analysis is irrelevant, as the Shadow Wood court found the bona fide
purchaser doctrine only applies if there is a va/id HOA foreclosure sale, which this sale was not.

L Carrington'’s Motion Was Timely

Pursuant to EDCR 2.24, Carrington had 10 days from service of written notice of this Court's
orders to file its motion. See EDCR 2.24 ("[a]party seeking reconsideration of a ruling of the court,
other than any order which may be addressed by motion pursuant to N.R.C.P. 50(b), 52(b), 59 or 60,
must file a motion for such relief within 10 days after service of written notice of the order or
judgment unless the time is shortened or enlarged by order."). Pursuant to EDCR 1.14(a), the 10 day
period is calculated by excluding “Intermediate Saturdays, Sundays, and non-judicial days" since the
period prescribed for Carrington to file its motion was less than 11 days. 7d. As R. Ventures notes
in its opposition, Carrington was served with notice of entry of this Court's orders on May 2, 2016.
See Opp., 3:9-10. Carrington's motion for reconsideration was due May 19, 2016 (10 judicial days,
plus 3 additional days pursuant to EDCR 1.14(c) ("whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period after the service of a notice or other
paper, other than process, a motion for a new trial, a motion to vacate judgment pursuant to NRCP
59 or a notice of appeal, and the notice or paper is served upon the party by mail, either U.S. Mail or

court authorized electronic mail, or by electronic means, thres (3) days must be added to the

(355020141} 2
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prescribed period,") (emphasis added).
11. A Motion for Reconsideration Does Not Need to Inclade New Evidence

R. Ventures first argues a motion for reconsideration requires the introduction of
“substantially different evidence” that is "newly discovered or previously unavailable." Opp., 2:14-
19. R. Ventures then argues the Court should deny Carrington's motion because it "presents only
previously discovered evidence." 7d., 3:17-22. R, Ventures claims—without citing to any portion of
the motion or evidence on which Carrington allegedly relies—Carrington attempts to "introduce new
but previously available evidence not cited in its original opposition." fd., 3:23-4:1 (citing to both
Carrington's reply in support of its own motion for summary judgment and Carrington's opposition
to R. Ventures' motion for summary judgment).

It is true that the Supreme Court has held that "[o]nly in very rare instances in which new
issues of fact or law are raised supporting a rule contrary to the ruling already reached should a
motion for rehearing be granted." Moore v. City of Las Vegas, 92 Nev. 402, 404, 551 P.2d 244
(1976). But the Supreme Court further clarified the basis in which motions for reconsideration may
be filed in the Adasonry case. Masonry and Tile Contractors Ass'n of S. Nev, v, Jolley, Urga &
Wirth, 113 Nev, 737, 741, 941 P.2d 486, 489 (1997). In Masonry, the Supreme Cowrt held "a district
court may reconsider a previously decided issue if substantially different evidence is subsequently
introduced or the decision is clearly ervoneous." Id (emphasis added). The Supreme Court has
reaffirmed this standard numerous times. See, e.g., North Main, LLC v. Eighth Judicial Dist. Court
of State ex. rel., No. 58452,2012 WL 912173 (Nev. 2012) (unpublished).! Despite R. Ventures'
argument to the contrary, the "¢learly erroneous” standard is an appropriate basis in which to file a

motion for reconsideration,

TIT. It Was Clear Error To Deny Carrington's Motion for Summary Judgment, and
Grant R, Ventures' Motion for Summary Judgment

A, BANA Tendered 9 Months of Assessments.

' SCR 123 was appealed in November of 2015, and applics to orders issued on or after January 1, 2016, See
ADKT 0504. Delendants are mindful of the application of SCR 123 to this opinien, and cites it solely for the
purpose of demanstrating how the Supreme Court has approved the "clearly erroncous" standard in the past.
{38502019;1} 3
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Nevada Revised Statute 116.3116(1) creates a statutory lien for unpaid assessments that a
unit owner owes to an HOA. The statute also creates a “super-priority” portion of this statutory lien
in which nine months of HOA assessments have priority over a senior deed of trust. Based on the
plain language of the statute that creates the HOA lien, the Nevada Supreme Court confirmed in SFR
Investments that nine months of unpaid HOA assessments constitute the statutory super-priority
portion of this statutory lien. Since this Court entered its Orders on the Motions for Summary
Judgment, the Nevada Supreme Court held in fkon Holdings that the super-priority amount i limited
to nine-months of assessments prior to an HOA foreclosure and does not include an amount for
collection fees or foreclosures costs.

In this case, pursuant to NRS 116.3116(3)b), BANA tendered the amount of the super-
priority portion of the statutory HOA lien prior to the HOA foreclosure sale. Shortly after receiving
the Notice of Default and Election to Sell, BANA, through counsel, contacted the HOA Trustee and
requesied a payoff ledger detailing the super-priority amount of the HOA’s lien. Red Rock provided
a ledger, dated December 27, 2012 identifying the total amount allegedly owed. In response to this
information, BANA calculated 9 months-worth of assessments {$8/month x 9 months = $72.00).
Even though il was not required to under the statute, as confirmed by the fkon court, BANA sent a
check to the HOA Trustee for more than 9 months of assessments ( $655.14, including 9 months of
assessments, plus an additional $30.00 in late fees, $11.95 in interest and $481.19 in collection
costs). BANA explained that the check was sent to “satisfy [Bank of America’s} obligation . .. as 2
hotder of the first deed of trust against the property.” See Ex. M to Carrington's Motion for
Summary Judgment. Even though the HOA Trustee rejected this payment, BANA tendered, and
thus satisfied the super-priority portion of the statutory HOA lien,

This Court erroneously found BANA's tender was a "conditional offer” and did not discharge
the super-priority portion of the HOA's lien. This Court improperly relied on contract law principles
of accord and satisfaction as a basis for arguing BANA's tender of the nine-month super-priority
amount could not satisfy a statutory lien.

Contrary to this Court's Order, and as set forth in the letter accompanying BANA's check to

the HOA Trustee, BANA'S tender was made pursuant to NRS 116.3116(2)(b) and was remitted to

1385020191} 4
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satisfy the ninge-months of delinquent assessments {(based on the HOA's assessment ledger) that the
HOA was entitled to collect from the beneficiary of the Deed of Trust. The Court's finding based on
the faulty premise the amount BANA tendered was an attempt to resolve a disputed contractual debt.
As sel forth below, contract principles such as accord and satisfaction are inapplicable in this context
where the HOA and BANA are not in privity of contract and where the obligations of the parties are
determined not by contract, but by statute.

Under Nevada law, accord and satisfaction is an affirmative defense to 4 breach of contract
claim. See Nev. R of Civ, P. 8(¢); Pierce Lathing Co. v. ISEC, Inc., 114 Nev. 291, 956 P.2d 93, 95
(Nev. 1998); Casarotto v, Mortensen, 99 Nev. 392, 663 P.2d 352, 353 (Nev. 1983). The Nevada
Suprema Cowt has explained that “principles of accord and satisfaction, subtending those of
compromisc and settlement dealing only with the disputed or unliquidated amounts, are contractual
in nature.” Pederson v. First Nat'l Bank, 93 Nev. 388, 392, 566 P.2d 89, 91-92, 1977 Nev, LEXIS
573, *7 (Nev, 1977) (quotation and citation omitted). As noted above, the HOA lien for assessments
is a statutory lien, and the obligations, if any, BANA may have to the HOA, are determined by
statute, not by contract. Because BANA and the HOA are not in privity of contract, principles such
as accord and satisfaction are not applicable and cannot render BANA's tender a nullity.

Moreover, even if principles of accord and satisfaction were applicable to the Instant case,
BANA's check sent to the HOA still constitutes tender more than sufficient to satisfy the super-
priority portion of the HOA lien. The Nevada Supreme Court has rejected this Court’s finding that
the "conditional" language in the letter accompanying BANA's tender of the super-priority portion of
the statutory HOA lien negates the effect of that tender,

In Pederson v. First Nat’'l Bank, 93 Nev, 388(Nev. 1977), the Cowrt acknowledged that even
if a check contains “conditional” language, acceptance of that check does not necessarily resolve a
dispute, and remittance of that check still constitutes tender, The alleged breaching party in
Pederson asserted that “the trnal court was compelled to sustain his affirmative defense since he
tendered a check . . . in ‘full settlement’ of the Bank’s claim against him, which check was accepted
by the Bank.” Jd. at 392-393, The Pederson Court rejected this argument and explained that while

“tender of that check and acceptance by the Bank is evidence supporting his defense of compromise
(385020191} 5

JA000618




AKERMANLLP

1160 Town Centar Drive, Suite 330

LAS VEGAS, NEVADA %0144

TEL.: (702) 634-5000 — FAX: (707) 380-8572

2N

LA

22
23
24
25
26
27
28

and settlement, other evidence presented shows that the Bank accepted the check to be credited
against the full sum due it.” 7d. ar 393, Although BANA was not attempting to resolve a debt,” the
rationale in Pederson applies—BANA's remittance of the check, even with conditional language,
does nol defeat the legal effect of the tender, |

By tendering the super-priority amount—plus additional amounts not included in the HOA's
super-priotity lien—prior to the foreclosure sale, BANA preserved the first-priority position of the
Deed of Trust, Since the super-priority portion of the HOA s lien was extinguished prior to the
foreclosure sale, R. Ventures' interest in the Property, if any, is subject to the Deed of Trust pursuant
to NRS 116.31164(3)(a), which provides the purchaser at an HOA foreclosure receives “a deed
without warranty which conveys to the grﬁntee all title of the unit's owner to the unit.” NRS
116.31164(3)(a) (cmphasis added). Under Nevada faw, the HOA lost the ability to pass title free of
the Deed of Trust when BANA's tender extinguished the super-priority lien.

B. R. Ventures Is Not a Bona Fide Purchaser.

While the Nevada Supreme Court recently stated the potential harm to a bona fide purchaser
must be taken into account by a court determining whether to set aside an FIOA foreclosure sale,
those arguments have no application where, as here, the party is not a bona fide purchaser. See
Shadow Wood Homeowners Ass'n, Inc. v. New York Cmty, Bancorp, Inc., 132 Nev. Adv, Op. 5, at
21 (Nev. Jan, 28, 2016) (“It is an age-old principle that in formulating equitable relief a court must
consider the effects of the relief on innocent third parties.”™); id. (“Equitable relief should not be
granted where it would work a gross injustice on innocent third parties.”) (emphasis added). To
qualify as a bona fide purchaser, R. Ventures must show it purchased the Property (1) for value and
(2) without notice of a competing or superior interest in the same property. Berge v. Fredericks, 95
Nev. 183, 185, 591 P.2d 246, 247 (1979). This Court should also grant Carmrington's motion for

reconsideration because R. Ventures is not bona fide purchaser for value,

2 The fact BANA'S counsel included "conditional” and "non-ncgotiable™ langnage in its cover letter to the
HOA Trustee does not transform the tender of the super-priority portion of a statutory HOA lien into an offer
to cnicr into a contract or an accord and satisfaction. The balance of the cover letter makes clear BANA s
remitting payment of ninc-months of delinquent assessments pursuant to NRS 116.3116(2)(b}, plus additional
collection costs and foreclosure fees—amounts BANA did not need to pay to preserve the senior Deed of
Trust.

[38502019;1} )
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Under Nevada law, for a buyer to qualify as a bona fide purchaser, that buyer cannot have
notice, actual or constructive, of another.party’s unrecorded interest in the property. Huntington v.
Mila, Inc., 119 Nev. 355,356, 75 P.3d 354, 357 (2003). A duty of inquiry arises where
circumstances put a reasonable person on notice of another's rights in the property. /4. The duty of
inquiry is Noonan's to bear. Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494,498,471 P.2d
666, 668 (1970). The duty of inquiry means plaintiffs cannot be passive. The duty of inquiry
charges plaintiffs with all of the facts that it could have learned through an investigation—even if R,
Ventures did not undertake such an investigation, fd.

Here, R. Ventures cannot satisfy the second element, as the deed of trust constitutes a
compeling or superior interest in the property of which plaintiffs had actual or constrctive notice
prior to their purchase of the property, Further, the recorded deed of trust put R. Ventures on inquiry
notice that the beneliciary could tender—as BANA did here—the super-priority amount to protect
the first-priority position of its deed of trust, R. Ventures is not a bona fide purchaser because it has
not put forth undisputed evidence it had no notice of the deed of trust prior to its purchase at the
HOA's foreclosure sale. Here, the deed of trust constitutes a superior interest in the property for
several reasons, The deed of trust waé not extinguished by the HOA's foreclosure sale because
BANA's tender of 9 months of assessments (plus additional amounts not even included in the HOA's
super-priority lien) preserved the senior Deed of Trust; the low purchase price of just 9% of fair
market value was grossly inadequate as a matter of law; and because the sale was unfairly
conducted. Additionally, the HOA's foreclosure sale was void because the State Foreclosure Statute
is facially unconstitutional under the Due Process Clause. For those reasons, the Deed of Trust

constitutes a "superior interest in the [Property],” precluding R. Ventures from claiming it is a bona

flde purchaser for value.

IV, CONCLUSION
As a matter of law, BANA's tender extinguished the super-priority portion of the HOA
statutory lien, The Court should reconsider its Order granting summary judgment in favor of R,

Ventures and mstead grant summary judgment in favor of Carrington.

{28502019;1} 7
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DATED this 14th day of June 2016.

{38302018;1}

AKERMANLLP

s/ Christine M._Parvan

ARIEL E. STERN, ES(Q,

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711
AKERMANLLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
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CERTIFICATE OF SERVICE

1 HEREBY .CF,RT]FY that on this 14th day of June, 2016 and pursuant to NRCP 5(b), T
served through this Court's efectronic service notification system ("Wiznet") a true and correct copy
of the foregoing CARRINGTON MORTGAGE HOLDINGS, LLC'S REPLY IN SUPPORT
OF MOTION FOR RECONSIDERATION, addressed to:

I. Charles Coons, Esq.
Thomas Miskey, Esq.
CooprErR COONS, LTD.
charles@coopercoons.com
kim@coopercoons.com
lizigdcoopercoons.com
thomas{@coopercoons.com

Attorneys for Platniiff R Ventures VI LLC

s/ Michael Hannon
An employee of AKERMANLLP

[3850201%;1 } 9
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Electronically Filed
08/22/2016 04:33.01 PM
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ARIEL E, STERN, ESQ.

Nevada Bar No. 8276 GLERK OF THE COURT
CHRISTINE M. PARVAN, ESQ.

Nevada Bar No, 10711

AKERMAN LLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Telephone: (702) 634-5000

Facsimile: (702} 380-8572

Email; ariel sterng@iakerman.com

Email: donna. wittig@akerman.com

Attarneys for Carrington Morigage Holdings, LLC

EIGHTH JUDICIAL DISTRICT COURT
DISTRICT OF NEVADA

R VENTURES VI, LLC, a Nevada series | Case No.: A-13-684151-C
limited liability company of the container R
VENTURES, LLC under NRS § 86.296, Dept.: VI

Plaintiff,
v,

TAYLOR, BEAN & WHITAKER MORTGAGE | NOTICE OF POSTING AFPPEAL COST
CORP., 4 Florida corporation, WELLS Fargo [ BOND

BANK, N.A., a national association, BANK OF
AMERICA, WN.A., =z national association;
SOUTHERN TERRACE HOMEOWNERS'
ASSOCIATION, a Nevada domestic non-profit
coop corporation, JOYCE PIERCE, an
individual;, CARRINGTON  MORTGAGE
HOLDINGS, LLC; DOES I through X; and ROE
CORPORATIONS I through X, inclusive;

Defendants,

{38557560;1}
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CARRINGTON MORTGAGE HOLDINGS,
LLC, -

Counterclaimant,
v,
R VENTURES VI, LLC,

Counterdefendant

CARRINGTON MORTGAGE HOLDINGS,
LLC,

Crossclaimant,
V.
TERRACE HOMEQWNERS' ASSOCIATION,

Crossdefendant.

PLLEASE TAKE NOTICE that Defendant Carrington Mortgage Holdings, LLC posts an
Appeal Cost Bond in the amount of $500.00 pursuant to N.R.A.P. 7. See also Receipt of Cash Bond,
attached as Exhibit 1.

DATED this 22nd day of June, 2016.

AKERMAN LLP

s/ Christine M, Parvan, Esq,
DARREN BRENNER, ESQ.
Nevada Bar No. 8386

CHRISTINE M, PARVAN, ESQ.
NEVADA BARNQ, 10711

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for Bank of New York Mellon.

(38557560;1) Z
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that I am an employee of Akerman 1.LP, and that on this 22nd day of
Jung, 2016 I caused to be served a true and correct copy of fdregoing NOTICE OF POSTING
APPEAL COST BOND, in the following manner;

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Elsctronic
Filing automatically generated by the Court’s facilities to those parties listed on the Court’s Master

Service List,

Eovper Coons, L.

s/ Renee Livingston

An employee of AKERMANLLP

{28557560;1} 3
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REPRINTED RECEIPT
District Court Clerk of the Court 200 Lewis Ave, 3rd Floor Las Vegas, NV 89101

Payaor . Receipt o,
Akerman LLP ' 2016-55276-CCCLK
Transactien Date

06/8/2018

[ Description Amount Paid |

On Behalf Of Carrington Morgage Holdings LLC
A-13-884151-C .
R Ventures VI, LLC., Plainiff{s) vs. Taylor, Bean & Whitaker Mortgage Corp., Defendant(s}

Appeal Bond
Appeal Bond : 500,00
SUBTOTAL 500,00
PAYMENT TOTAL | 500.00 |
Check (Ref #26000070) Tenderad 500.00
Tatal Tendered 500,00
Change 0.00
0B/Q8/2016 Cashier Audil
04:05 PM Station AIKO 35510793

REPRINTED RECEIPT
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J. CHARLES COONS, ESQ.
Nevada Bar No, 105353

Charles ®coopercoons.com
Nevada Bar No. 13340
Thomas @ ¢coopereoons.com
COOPER COONS, LTD,

10655 Park Run Dvive, Suite 130
Las Vegas, Nevada 80144

(702) 998-1500

Attorneys for Plaintiff

Electronically Filed
07/06/2016 01,36:08 PM

R

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series
limited ligbility company of the containcr R|
VENUTERS, LLC under NRS § 86.296,

Plaintiff,

V.

TAYLOR, ' BEAN & WHITAKER
MORTGAGE CORP,, a Florida corporation;
WELLS FARGO BANK, N.A., a national
association; BANK OF AMERICA, N.A.,

national association; SOUTHERN TERRAC
HOMEOWNERS’ ASSOCIATION, a Nevada
dormestic non-profit coop corporation; JOYC
PIERCE, an individual, CARRINGTON:
MORTGAGE HOLDINGS, LLC; DOES I
through X; and ROE CORPORATIONS IIj
through X, inclusive,

Defendants.

i

AND ALL RELATED CLAIMS.

Case No.: A-13-684151-C
Dept. No.: VI

MOTION FOR ATTORNEY’S FEES AND
COSTS

R VENTURES VIII, LLC (“Plaintiff"), by and through its attorneys Cooper Coons, Ltd.

{“Cooper Coons”), hereby moves this Court for attorney’s fees and costs, against Defendant

CARRINGTON MORTGAGE HOLDINGS, LLC (“Canington Mortgage™) and is based wpon

the Memorandum of Points and Authorities set forth below, the pleadings on record with the

Court, and any oral argument of counsel to be entertained by the Court.

it
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NOTICE OF HEARING
THE COURT HEREBY sets the hearing for Plaintiff’s Motion for Attorney’s Fees and

Costsonthe ©°% dayof _August , 2016, in Department _% ____ of the above-entitled

Court, at thehourof _ 8:30 a.m./pii, ar as spon thereafter as counsel may be heard,
MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

This Court granted summary judgement, quieting title of the property commonly known as
6175 Novelty Street, Las Vegas, Nevada 89148; Parcel No. 163-31-713-027 (“Property”) in
favor of Plaintiff, Because Plaintiff’s quiet title claim was brought under NRS 116.3116, Plaintiff
is entitled to an award of attorney’s fees and costs, in the amount of $25,465.50. Altemativcl.y,
Plaintiff should be awarded rcasonable attorney’s fees and costs under NRCP 68 and NRS
17.115 because Defendunt Carrington Mortgage rejected an offer of judgment and failed to
obtain a more favorable judgment.

I SUMMARY OF FACTS

Plaintiff acquired the Property on May 31, 2013 by successfully bidding on the Property
al a publicly-held foreclosure auction in accordance with NRS 116.3116, ef.seq,

Plaintiff initiated the above-capticned action by filing a complaint seeking to quiet title in
its favor, a declaration that Defendants have no right, title, or interest in the Property, and a
permanent injunction against Defendants from initiating or continuing foreclosure proceedings
on the Property. PL’s Complaint T 58 (June 26, 2013).

| Plaintiff served Defendant Carrington Mortgage with an offer of judgment on October
14, 2015 which was rejected, Exhibit 1,

Plaintiff and Delendant Carrington Mortgage filed competing Motions for Summary
Judgment on February 24, 2016 which was heard on April 5, 2016. Plaintiff then filed an Order
granting Plaintiff’s summary judgment on April 27, 2016 and its Notice of Entry on May 2,
2016.
it
i
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II1. LEGAL ARGUMENT
Attorney's fees and costs are not recoverable absent a statute, rule, or contractual
provision authorizing such an award, Here, Plaintiff is entitled to attormey’s fees and costs under
an explicit statutory authorization, NRS 116.3116(8) specifically mandates any judgment must
include attorney’s fees and costs. Additionally, Plaintiff served Defendant Cartington Mortgage
with an offer of judgment on October 14, 2015 which was rejected. Exhibit 1, Consequently,

Plaintiff is entitled to attorney's fecs and costs in this matter,

A, NRS 116.3116(8) Mandates Plaintiff R Yentures VIIT Recover Attorney’s
Fees and Costs.

When an action is brought under NRS 116.3116, the statute demzlmds the judgment
include attorney’s fecs and costs, NRS 116,3116(8) states “[a) judgment or decree in any action
brought under this section must include costs and reasonable attorney’s fees for the prevailing
party.” A prevailing party for attorney fce purposcs if they succeed on any significant issue in
litigation which achieves some of the benefits sought in bringing suit, Sack. v, Tomlin, 110 Nev.
204, 214-15, 871 P.2d 298 (1994). Consequently, costs and fees must be award to Plaintiff, the
prevailing party who achieved clearing title under NRS 116,

This section of NRS 116 provides the foundation for Plaintiff’s quict title action, without
which, Plaintiff would not have a tenable claim. NRS 116.3116 creates the HOA super priority
lien. The fcmainder of NRS 116.3116 ¢f seq. lays oul the procedure for foreclosing a super
priority lien,

Turning to statutory construction, the specific langnage of the statute is broad. The use of
the phrase “in any action” evidences an intent to encompass all actions relating to this section.
Consequently, the court should tuke an expansive meaning to give full effect to the intent of the
legislature and protect the incentive structure of the statute.

Here, Plaintiff initiated this quiet title action, When this court granfed summary judgment]
in favor of Pluaintiff, it became the prevailing party. The plain language of the statute mandates]

Plaintiff’s recovery reasonable attorney’s fees.
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Pursuant to NRS 116.3116(8), Plaintiff requests attorney’s fees and costs in the amount of

$25,465.50.

B. Plaintiff is Entitled to Reasonable Atterney’s Fees Based on Offer of
Judgment.

An offer of judgment may be served on the adverse party at any time “more than 10
days” before trial begins, NRCP 68(a); NRS 17.115(1). An offer that is not accepted within 10
days after service is deemned rejected by the offeree and automatically withdrawn by the offeror.
NRCP 6R(e); NRS 17.115(3). “To determine whether a party who rejected an offer of judgment
failed o obtain a more favorable judgment. ., [i]f the offer provided a separate award of costs,
the court must compere the amount of the offer with the sum of... [tJhe amount of taxable costs
that the claimant who obtained the judgment incurred before the date of service of the offer,”
NRS 17.115(5).

Here, Plaintiff offered Defendant Carrington Mortgage to accept judgment that the deed
of trust recorded against the property at issue was extinguished, with each party to bear its own
attorney’s fees and costs. Defendant Carrington Mortgage did not accept this offer. Because
Defendant Carrington Mortgage chose to continue litigation despite the overwhelming evidence
available in favor of Plaintiff, both parties expended significant resources in terms of aftorney’s
fees and costs. At that time, Plaintiff’ would have been entitled to, at a minimum, the costs of
filing the complaint and service of process upon Defendant Carrington Mortgage. Instead of
electing to save these costs, Defendant Carrington Mortgage continued to pursue the litigation.
Because Plaintiff prevailed on its claim and obtained a more favorable judgment,' Defendant

Carrington Mortgage should pay the attorney’s fees incurred.
C, The Amount of Attorney’s Fees and Costs are Reasonable,

It is an abuse of discretion to award attorney’s fees under NRS 11€.3116(8) withoul
consideration of the factors established in Brunzell. Danielson v. Falconcrest Homeowner’s Axs’n,
, Case No. 67068 (Nev. Ct. App, Feb. 18, 2016). In Brunzell v. Golden Gate Nat'l Bank, 85 Nev,
345, 455 P.2d 31, the Nevada Supreme Court laid out guidelines for a reasonable award of

attorney’s fecs and costs:
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(1) the qualities of the advocate: his abilily, his training, education,
experience, professional standing and skill; (2) the character of the
work to be done: its difficulty, its intricacy, its importance, time
and skill required, the responsibility. imposed and the prominence
and character of the parties where they affect the importance of the
litigation; (3) the work actually performed by the lawyer: the skill,
time and attention given to the work; (4) the result: whether the
attorney was successful and what benefits were derived. See, 7
C.I.8, Attorney and Client, S 191 a. (2), p. 1080 ¢t seq.; 5 Am.Jur.,
Attorneys at Law, section 198. Cf. Ives v, Lessing, 19 Ariz, 208,
168 P, 506. Furthermore, good judgment would dictate that each of
these factors be given consideration by the trier of fact and that no
one element should predominate or be given undue weight.

Here, Cooper Coons took on this novel and unsettled area of law. The work required
intensive legistative history research combined with a closc title examination as well as substantial
bricfing of constitutional issues. Further complicating the matter, Cooper Coons was required to
attempt to securc timely injunctive relief to prevent Defendant from foreclosing on the Property.
Plaintiff was required to get an expedited restraining order to prevent foreclosure which increased
costs due to the extreme time constraints, Finally, Cooper Coons successfully cleared record titlel
for Plaintiff, enabling the Plaintiff to take full possession and interest in the Property, Pursuant to
these ends, Cooper Coons incurred fees appropriate with the complexity of this matter,

Please find a breakdown of attorney’s fees and costs attached. Exhibit 2.

AFFIDAVIT OF THOMAS MISKEY, ESQ.
STATE OF NEVADA )}

8
COUNTY OF CLARK)
I, THOMAS MISKEY, ESQ., being first duly sworn, deposes and says that affiat is over

5.

the age of eighteen (18) years and competent to testify as to the matters herein stated and hereby,
deelare ag follows:

1. 1 have personal knowledge of the facts set forth below, except for those factuall

|| statements expressty made upon information and belief or based on a review of internal documents,

and as to those facts, | believe them to he true, and T am competent to testify.
2, I make this declaration in support of Plaintiff's Motion for Attormney’s Fees and)

Costs.
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3. I am counsel for Plaintiff in this action.
4, [ have reviewed the fees and costs incurred in this action and declare such fees and
costs were actually and necessarily incurred and constitute a reasonable expenditure of time and
resources.

[ make this declaration under penalty of perjury under the laws of the State of Nevada this

6th day of July, 2016,
M/W/

THOMAS MISKEY, ES@/

CONCLUSION
For the reasons set forth hetein, Plaintiff requests the Court grant Plaintiff's Motion for
Attomey’s Fees.

Dated this 6th day of July, 2016,

COOPER CCONS, LTD.
Attorneys at Law

Byﬁﬁw&/ﬂ% o

1. CHARLES COONS, ES(.
Nevada Bar No. 10553
THOMAS MISKEY

Nevada Bar No. 13540

10655 Park Run Drive, Suite 130
l.as Vegas, Nevada 89144

V1 (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff

There are no social security numbers contained in this document.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on July 6, 2016, a true and correct copy of the above
and toregoing was serve to the following at their last known address{es}, facsimile numbers

and/or e-mail/other electronic means, pursuant (o

BY MAIL: N.R.CP. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: ED.CR. 7.26(a), I scrved via facsimile at the tclephone number
provided for such transmissions;

RBY MAIL AND FAX: N.R.C.P. 5(b), I deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
ED.CR. 7.26(a);

X_ BY E-MAIL AND/OR ELECTRONIC MEANS: NR.C.P. 5(b)(2XD) and
addressee (3) having consented to electronic service, [ via e-mail or other
electronic means to the e-mail address{es) of the addressee(s).

Akerman LLP

Name . : i ) Email - o o - - Select
_ . . _ 8
Akerman Las Yegas Offlce - gkermanlas@akerman.com :

o . - ' . M

Arlel E, Stern, Esq, . - priekstern@akerman.cony

: - o M

Christine M. Parvan, .Esq. christine.parvan@akerman,com

. . | =
Ellzabeth Strelble . elizabeth, streble@aketman.com

13/ Kim Hexamer

An Employee of COOPER COONS, LTD.
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ELECTRONICALLY BERVED
10/14/2015 09:05:11 AM

T. CHARLES COONS, ESQ.
Nevada Bar No. 10553
Churles @ coopercoons,com
Nevada Bar No. 13340

Thomas @coopercoons.conl
COOPER COONS, LTD.

10655 Park Run Drive, Suite 130
Las Vcgas, Nevada 89144

(702) 998-1500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VII, 1.LC, a Nevada seried Case No,; A-13-684151-C
limited liability company of the container

VENUTERS, LLC vnder NRS § 86.296, Dept. No.: VI
Plaintiff,
V. PLAINTIFE’S OFFER OF JUDGMENT
TO DEFENDANT CARRINGTON

TAYLOR, BEAN & WHITAKER| MORTGAGE SERVICES, LLC,
MORTGAGE CORP,, a Florida corporation;)
WELLS FARG(Q BANK, N.A, a nationa]
association; BANK OF AMERICA, N.A,, a
national association; SOUTHERN TERRAC

HOMEBOWNERS® ASSOCTATION, a Nevad
domestic non-profit coop corporation; JOYCEH
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC, a Delaware
limited liability corporation; DOES 1 through
3; and ROE CORPORATIONS 1I through X
inclusive,

Defendants.

TO:  Carrington Mortgage Services, LLC,
Pursuant to NRCP 68 and NRS 17,113, Plaintiff R-Ventures VIII, LLC offers to accept

judgment that Carrington Mortgage Services, LLC's interest, under a Deed of Trust recorded as
instrument number 200907010003903 and Assignment of Deed of Trust recorded as instrument
number 201502120003086, in the property commonly known as ¢175 Novelty Street, Las
Vegas, Nevada 89148, Parcel No. 163-31-713-027, was cxtinguished by the homeowners’
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association sale that occurred on or about May 31, 2013 as reflected in the trustee’s deed upon
sale recorded against the property as instrument number 201306030002860,

If Carrington Mortgage Services, LLC does not accept this offer and fails to obtain a
more favorable judgment, Carrington Mortgage Services, LLC will pay post-offer costs,
applicable inferest on the judgment from the time of the offer to the time of entry of judgment,
and reasonable attorneys’ fees as allowed, which arc incurred by R-Ventures VIII, LLC from the
date of service of this offer.

This offer shall not be construed as an admission of any kind,

DATED this 14th day of Octeber, 2015,

COOQPER COONS, LTD.
Attorneys at Law

Ry L T P ’}:?“ A et
By: o Egithanns TS iy

" I..CHARLES COONS, ESQ.
Nevada Bar No, 10353
THOMAS MISKEY, ESQ.
Nevada Bar No. 13540 _
10655 Park Run Drive, Suite 130
Las Vegas, Nevada §9144
V: (702) 998-1500
F; (702) 998-1303
Attorneys for Plaintiff
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__X_ BY E-MAIL AND/OR ELECTRONIC MEANS: NR.C.P, 5(b)2)D) and addresses
(s) having consented to electrondc service, I via e-mail or other electronic means to the e-mail
address{es) of the addressee(s).

CERTIFICATE OF SERVICE

The undersigned hereby certifies on October 14, 2013, a true and cormrect copy of the
above and foregoing was serve to the following at their last known address(es), facsimile

numbers and/or e-mail/other electronic means, pursuant to;

BY MAIL: N.R.C.P, 5(b), I deposited by first class Uﬁited States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: L.D.C.R. 7.26(a), I served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.CP. 5(b), I deposited by first class United States

mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuatt to
ED.CR, 7.26{a);

o Rt b R s 5

An employee of COOPER COONS, LTD,
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6/28/2016 NVSC settlement conference; ne reasonable chance of settlement
6/22/2016 FUP with in chambers decision on reconsideration
6/16/2016 review their reply in support of lender's motion for reconsideration
revisions to opposition to motion to Bna:m_nmqmdc:» begin drafting motion for attorney's
5/25/2016 fees and costs
5/24/20116 review, amend and finalize our opposition
begin nm_m_zw our opposition to their motion for reconsideration; case research regarding
5/23/2016 timing of reconsideration
5/20/2016 review their motion for reconsideration; research EDCR 2.24 .
4/13/2018 FUP with OPC regarding order; minor revisions; sign and assignments to staff
ﬁm\mcpm review and revise order; send to OPC for review
extensive oral arguments; draft order granting MSJ; review and ﬂmsmm\ check supplemental
4/5/2016 authority
47472016 review oral argument outline and refresh memory on parficulars of facts for oral argument
3/29/2016 travel; appear to confirm continuance
3/28/2016 review briefing and documents; prepare oral argument and exhibits to Emmm:n to judge
3/22/2016 reviaw ang finalize our reply In support of M5l
. begin drafting our reply in support of our MSJ; case research regarding new tender cases
3/21/2016 cited .
3/15/2016 initia! review of lender's opposition to our MSJ
3/8/2016 travel; abtend status checi; final revisions to our oppaosition; assignments to staff
3/7/2016 review pleadings for status check; revisions to our Oppaosition
begin drafting oppaosition to lender's MSJ; supplemental research regarding HUD provisions
3/2/2016 and effect of previous lien; calculate amount due under HOA lien
2/24/2016 campile exhibits; review and supplement MS3J; finalize and file
2/23/2016 begin drafting MS)
travel; attend hearing re:BoA motion to dismiss; secured ability to come after BoA for
2/16/2016 attorney's fees if we are prevailing party
2/5/2016 review audio recording; email OPC regarding recording of auction
1/26/2016 prepare for client deposition; travel; attend deposition
review documents provided; outline questions for trustee; travel; attend depasition; draft
1/25/2016 and finalize opposition to BANA's MTD

0.3
a7

1.9
1.5

2.1

0.9
a.7

35"

1.2
1.7

21
1.4
2.3
1.4

32
15
2.4
1.3
0.5

3.7

in A U A W A U

REL I T Y

A A

150.00
150.00

150.00
150.00
150.00
150.00

150.00
150.00
150.00
150.00
150.00

150.00
150.00
150.00
150.00

150.00
150.00
150.00

150.00
150.00
150.00

150.00

W A

Wwr W 0 W A A VU U U U

in s AN

315.00
150.00
135.00
105.00

525.00
150.00
180.00
255.00
150.00
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3560.00
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75.00
300.00
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review fenders disclosures 1000+ pages from both trustees; create matter timeline with
172272016 document numbers; revise discovery responses based on client productions
1/20/2016 preliminary review of documents provided by client
review BANA's motion to dismiss re:assignment and disclzimer; statutory and case research
1/11/2016 into opposition
review discovery requests; evaluate need to respond in light of procedural posture; draft
12/28/2015 initial responses and emait client regarding documentation

~12/23/2015 email OPC to set up te lecanference regarding discovery responses and listing issues
outline agenda for required meet an confer regarding discovery responses; email OPC to
12/9/2015 schedule teleconference
initial review of discovery responses; identify patentially evasive responses and evaluate
12/2/2015 need to compel answer
11/25/2015 preiiminary review of Carrington's responses; correspondence with OPC
10/27/2015 initial review of Carrington's disclosures

10/13/2015 revisions to BoA discovery; drafting carrington discovery requests; assignments to staff
10/12/2015 revisions and correspondence with OPC re: JCCR

10/9/2015 prepare JCCR, initial disclosures, prepare disclosures

10/8/2015 raview file; begin drafting JCCR and initial disclosures

10/8/2015 draft offer of judgment ta lender; assignment to staff

8/27/2015 FUP status of JCCR; review file and plan of action going forward

8/6/2015 review and finalize reply to counterclaims; draft bond documentation; assignments to staff
8/4/2015 draft reply to counterclaim; contact QPC regarding ECC/discovery
review their answer and counterclaim; identify areas of factual dispute; evaluate factual
8/3/2015 evidence attached to complzint of alleged tender
7/22/2015 3 day notice of intent to default
7/8/2015 FUP oh overdue answer with OPC
6/19/2015 Serve discovery on Defendant Bank of America.
6/15/2015 review file and assignments to staff for discovery and entry of order
review file; create discovery plan and target areas of factual dispute; draft first set of
4/29/2015 discovery documents; offers of judgment research for attorney's fees
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75400

270.00
240.00

315.00
45.00
60.00
25.50
60.00

465.00
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4/20/2015

4/14/2015
4/9/2015
4/3/2015
4/3/2015

3/3/2015
3/3/2015
3/2/2015
37242015
2/24/2015

271972015
2/18/2015
2/12/2015

2/4/2015
1/27/2015

1/27/2015
1/27/2015

1/26/2015
1/26/2015

1/23/2015
1/23/2015
1/21/2015
1/7/2015
1/2/2015
12/17/2014

correspondence with QPC re new party and time to answer; OPC teleconference regarding
affect on previous order

prepare for early case conference by reviewing title and notice documents; outline for ECC;
conduct ECC with counsel; new assignment to a new lender; conversation re-court order
and stipulation going forward

draft order and send to OPC

Receipt of ans saving of Notice of 16.1 Early Case Conference to client fite.

draft notice of early case conference; file and serve

Hearing in Dept. 6 with Judge Cadish; Follow-up discussion with OPC and staff; Preparation
for hearing; Update to project; Travel.

additional preparations; travel; attend M5J; FUP meeting re strategy

Prepare for hearing and review file; Dutline for aral argument; Update to project.

raview OPC reply and prepare for argument

Reply it support of MS), Prepare courtesy copy and run slip for delivery to Dept. VI.

call OPC re stipulation error; changes to Reply to MSJ; affidavit drafiing and revisions

draft and incorporate federal research into Reply

research FHA and FHA procedures

contact OPC re status/extension

Calendar MSJ hearing and reply deadline dates.

Hearing in Dept. 28 w/ Judge Israel for status check; Discussion w/ OPC Winslow; Update to
project plan and assignments to siaff; Travel

fravel, status check with court; draft Min for Attorney's fees

Review of pleading in physical file; Cross reference file with Register of Actions; Print
pleading and update file in preparation for Status Check Hearing.

Prepare for hearing; Outline of oral argument and assignments to staff.

Print filed M3JD for mailing to Defendant; Prepare work order for courtesy copy to
department.

finalize M5J, prepare exhibits and file

research final dispotion/trial of similar HOA case

draft M5] settlement letter; draft M5)

review notice documents sent by trustee

M5 research
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45.00
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530.00
330.00

110.50
397.50

25.50
225.00
150.00
150.00

75.00
150.00
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12/12/2014 review Opposition to MSJ
12/11/2014 MSJ court watching for HOA cases and document review
11/30/2014
Telco with OPC Elhers regarding deadlines for answer; OPC request for extension and
further drafting of mations to disriss; Draft court filing for Extension granted until 1/15; -
11/24/2014 Update to project outline; Assignment to staff,

Review file and outline next steps to advance case; Telcon w/ OPC to advance ECC date or
11/17/2014 settle on Discover options; Communication with Court Clerk re status check options.
Hearing in Dept. &; Discussion of status and oral argument against deposit of rents;
7/29/2014 Presentation of order by OPC; Travel .
Prepare for Hearing in Dept. 6 to review NRS 116 status and early case conference; Oral
7/28/2014 argument outline and file prepare.
Email communication with OPC Jorgenson re 120 delay for status check; Stipulation offered;
7/23/2014 Needs to be drafted.
£mail SAD for review; Revised to add Judges signature block, email for review; Revised to
772372014 carrect defendant counsel, email for review,
7/14/2014 draft SAD to cantinue, centact OPC re stipulation; pull docket
Review of Hearing request from court for 7/29; Assign to staff for stipulation proposal to
7/10/2014 OPC; Response to Clerk.
Review of calendar and docket; File and reg of action review to prepare for July 1st hearing;
£/17/2014 Assignments to staff for prep.
5/5/2014 Order review from Judge; Substitution of OPC to Akerman LLP; file update
Review of Notica of BK and automatic stay for Taylor Bean Mortgage Company; Response to
4f7/2014 BK notice.
1/16/2014 Communication w/ OPC Jorgenson re arder and natice for stay.
1/13/2014 prep and draft natice of entry of dismissal; sent to adriane for filing
12/17/2013 review their order and fwd to Mr. Coons; reply LTR
draft order; confirm and email order;
12/16/2013 review changed order
12/12/2013 Outline of proposed order; Communication w/ OPC Jorgenson to confirm order.
12/9/2013 pull docket, need dismiss ST, review minutes on 12.3 hearing; status to Mr. Coons.
Hearing in Dept. Vi for Bank of America MTD; Motion put on stay with no option for PLto
12/3/2013 foreclase during stay; Status check 6 months; Travel.
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12/2/2013 _uﬂm.umﬂm for hearing; Oral argument outling; review case file.

Response to OPC Jorgenson regarding investment in property by our client; Email request to

11/17/2013 client.
11/15/2013 review judge’s order; proposed draft changes to Mr. Coans.
11/15/2013 Chambers meeting in Department 6 with OPC; Travel.
Revisians to arder w/OPC largensaon regarding stipulation; Teleconference with Court Clerk
1171472013 reg stip.
11/13/2013 Draft Order w/ OPC Jorgenson; Confirmation with Court Clerk.

file opposition; send CCS; email lewis and roca; draft stipulation to move hearing; check on
11/8/2013 filing of VD of WF; pull opp to MTD and prep run; status emait to Mr. Coons.
11/7/2013 draft email re opp to MTD; call lewis and roca to reschedule MTD heairng.
Review of proposed order from OPC Lewis; Draft alternative version; Respond with
11/6/2012 alternative drafi.
11/6/2013 Status email to client re ludges orders and status of case.
11/5/2012 draft opposition 1o MTD and review; status email for approval.
Court hearing in Dept. 6 for MPI; Motion denied by Judge due to no imminent need to
protect property fram a foreclosure. No sale date set. Option to re-file MPI if Lender
11/5/2013 proceeds with foreclosure; Travel,
11/1/2013 draft voluntary dismissal for WF
1043172013 Draft SAQ dismiss HDA. .
update status for cal and Mr. Coons; review MTE (32 pages) and review opposition; Outline
10/25/2013 for response.
10/18/2013 pull mpi/ans and cafendar; prep cc for judge/run; calendar opp and reply
Pulled summans; Prepared summons and complaint; Draft run slips; Additional research
89/19/2013 inte proper BofA address and legal rep.

9/17/2013 Pulled cormmupted summons from wiznet, case being updated; Teleconference with clerk,
9/6/2013 Status check on docket; Email update to Mr. Coons; Default recommendations.

0.3
11
14

0.5
0.7

1.8
0.7

0.5
03

1.5
0.5
0.4

1.7
0.5

08

0.3
0.3

AL T

RT

A A N

265.00

265.00
115.00
265.00

265.00
265.00

115.00
115.00

265.00
265.00
265.00

265.00
115.00
115.00

115.00
115.00

11500

115.00
115.00

W U W i W A W

W 0o

265.00

79.50
126.50
371.00

132.50
185.50

207.00
80.50

132.50
79.50
530.00

397.50
69.00
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92.00
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34.50
24,005.00
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Filing fees for filing the Oppaosition to Motion to Carrington Mortgage Ho
Motian for Reconsideration of Orders on Summary fudgment.
6/1/2016
5/2/2016 Filing fees for filing Notice of Entry of Order.
4/27/2016 Filing fee for Order Granting Planstiffs Motion for Summary Judgment.
3/22/2016 Filing fee for Reply in Support of Plaintiff's Motion for Summary Judgment
Filing fee for Plaintiff's Opposition to Carrington Mortgage Haoldings, LLC's Motion For
3/8/2016 Summary ludgment
2/24/2016 Filing fee, court fee, card fee Plaintiff’s Renewed Motion for Summary Judgment
2/24/2016 Filing fee for Motion for Summary Judgment
Fees paid to All American Court Reporters for the transcript of the deposition of Derrol
2/10/2016 Wynn taken on 1/26/2016.
Fees paid to All American Court Reporters for the transcript of the deposition of Robert
2/10/2016 Atkinson, Rep of United Legal Services, Inc. taken on 1/25/2016.
1/25/2016 Filing fee-Plaintiff's Opposition to Bank of America's Motion to Dismiss.
Filing fee for laint Case Conference Report
10/12/2015
9/2/2015 Filing fee
8/11/2015 Filing Fee
B/10/2015 Bond payment. Receipt No. 2015-83703-CCLK,
7/22/2015 Filing fees far filing Notice of Intent to take Default.
6/18/2015 Filing fees.
5/19/2015 Filing fees for filing Notice of Entry of Order.
5/14/2015 Filing fees for filing Order.
2/23/2015 Filing fee.
1/23/2015 M5 filing fee .
Rush service fee Junes Legals service to Court for order granting motion - Per Judges
12/11/2013 request.
Carson City, NV service of all docs to: {1) Taiyor, Bean & Whitaker Mortgage, and (2) CT
11/1/2013 Corp.
Service fee far summons and complaint on (1) Southern Terrace HOA, {2) Wells Fargo, and
10/3/2013 {3) Bank of America.
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$ 1,460.50
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T{LTeR\ffc{; EBa]S{IER?Q?%SQ CLERK OF THE COURT
CHRISTINE M. PARVAN;, ESQ.

Nevada Bar No. 10711 '

AKERMANLLP

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Telephene:  (702) 634-5000

Facsimile:  (702) 380-8572

Email; ariel stern@akerman.com

Emalil: christine.parvan@akerman.com

Attorneys for Carrington Mortgage Holdings, LLC

EIGIITH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
R VENTURES VIII, LLC, a Nevada series Cage No.: A-13-684151-C
limited liability company of the container R Dept.: VI
VENTURES, LLC under NRS § 86.296,
Plaintiff,
CARRINGTON MORTGAGE
v. HOLDINGS, LLC'S OPPOSITION TO

PLAINTIFF'S MOTION FOR
TAYLOR, BEAN & WHITAKER MORTGAGE | ATTORNEY'S FELS AND COSTS
CORP,, a Florida corporation, WELLS Fargo
BANK, N.A., a national association; BANK QF
AMERICA, N.A., a national association;
SQUTHERN TERRACE HOMEOWNERS'
ASSOCTATION, a Nevada domestic non-profit
coap corporation; JOYCE PIERCE, an
individual; CARRINGTON MORTGAGE
HOLDINGS, LLC; DOES 1T through X; and ROE
CORTPORATIONS Ithrough X, inclusive;

Defendants.

CARRINGTON MORTGAGE HOLDINGS,
L1.C,

Counterclaimant,
V.

R VENTURES VIII, LLC,

Counterdefendant
CARRINGTON MORTGAGE BOLDINGS,
LLC,
[38745709; 1)
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AKERMANLLP
1160 TOWN CENTER DRTVE, SUTTFE 330

LAS VEGAS, NEVADA 89144

TEL: (702} 634-5000  FAX: (702) 380-8572

Crossclaimant,
V.
TERRACE HOMEOWNERS' ASSOCIATION,

Crossdefendant,

Carrington Mortgage Holdings, LLC opposes R. Ventures VIIT, LLC's Motion for Attorney's
Fees and Costs. This Opposition is based on the Memorandum of Points and Authorities below, the
papers and pleadings on file with the Court, and any oral argument the Court may entertain.

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

This Court should deny R. Ventures' motion for two reasons. First, R, Ventures' October 14,
2015 offer of judgment is void because NRS 17—the statute under which R. Ventures purportedly
made the offer—was repealed effective October 1, 201 5—nearly 2 weeks before R, Ventures made
its offer. | Second, even if R, Ventures' offer was valid, the atiomey's fees provision of NRS
116,3116(8) is inapplicable to this action. R. Ventures brought its claims under NRS 30.010 and
NRS 116.3116', but NRS 116.3116 provides only two causes of action, both of which can only be
brought by an HOA to enforce its lien against a homeowner.

II. FACTUAL AND PROCEDURAL HISTORY

R. Ventures filed its Complaint on June 26, 2013. Exhibit A. In its Complaint, R, Ventures
asserted two causes of action—quiet title/declaratory relief and preliminary and permanent
injunction. R. Ventures' first causc of action sought a declaration that it was the rightful owner of
the Property and that its interest in the Property was superior to any adverse interest claimed by
defendants, including Carrington. fd., at 35 - 50. R. Ventures' second cause of action sought an

injunction prohibiting detendants from initiating or continuing foreclosure proceedings affecting title

"'R. Ventures plead a claim for "quict title pursuant to..NRS 30.010," the statute governing decluratory
judgments.
{38746709;11 2
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to the property. /d. at 158. While styled as such, neither cause of action was actually brought under
NRS 1163116.

NRS 17 was repealed by Assembly Bill 69 effective October 1, 2015. On October 14, 2015,

R. Venlures served Carrington with its offer of judgment. See Exhibit B to R, Ventures' Motion.
Tl LEGAL ARGUMENT

R. Ventures Motion for Attorney's Fees should be denied because its purported offer of
judgment i void, NRS 17,115, the statute under which R. Ventures made the offer, was no longer in
effect when R. Ventures made its offer.

Even if this Court considers the offer of judgment valid pursuant to NRCP 68, there is no
statutory or contractual basis for an award of attorney's fees here. It is an abuse of discretion for a
court to award attorney's fees absent authorization from a rle, statute, or contract, State Dep't of
Human Resources v, Fowler, 109 Nev, 782, 784, 858 P.2d 375, 376 (1993). R. Ventures mistakenly
contends NRS 116.3116(8) "mandates” its recovery of attorney's fees and costs. R. Ventures' Mot.,
at 3:8-16. That provision, however, only provides attorney's fees to prevailing parties in "action][s]
brought under [NRS 116,3116].," Because R. Ventures' claims were not properly brought under
NRS 1163116, it is not entitled to altorney's fees. See Clark County v, Alper, 100 Nev, 382, 396,
685 P.2d 943, 9.52 (1984) (reversing award of attorney's fees because the action was not "initiated
under 42 1U,8,C. § 1983," and the attorney's fees statute required the action be "brought under"” the
Civil Rights Act).

NRS 116.3116(8) provides attorney's fees to the prevailing party only "in any action brought
under this section,” NRS 1163116, entitled "Liens Against Units for Assessments,” provides the
categories of assessments, fees, charges, fines, and penalties encompassed in an HOA's lien on a unit
within the respective HOA, NRS 116,3116 also sets forth the requirements for the HOA to attach its
lien on a property, thus making it effective against the property's owner, and the order in which the
proceeds from the lien's foreclosure must be disbursed.

NRS 1163116 provides only two causes of action, both of which can only be brought by an
HOA to enforce its lien against a homeowner, First, an HOA can bring an action to recover sums

owed 10 it by homeowners within the HOA. NRS 116.3116(7). Second, an HOA can bring an

{38746709;1} 3
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action to "foreclose on a lien.," NRS 116.3116(11). These actions "to enforce the lien [must be]
instituted within 3 years after the full amount of the assessments becomes due." NRS 116.3116(6).
Another section makes clear that an HOA may accept a "deed in lieu of foreclosure," rather than
bringing an action to enforce a lien under NRS 116.3116.

Reading NRS 116.3116 as a whole, it is clear that section sets forth enforcement mechanisms
to assist HOAs in recovering delinquent assessments. When an HOA utilizes these enforcement
mechanisms, NRS 116.3116(8) provides the enforcing HOA with attorneys' fees to prevent the
HOA's litigation costs incurred collecting delinquent assessments from being passed on to other
timely-paying homeowners within the HOA. Conversely, if an HOA wrongfully attempts to enforce
a lien, and the respective homeowner challenges the propriety of the HOA's assessment or lien and
prevails, that homcowner may recover its attorneys' fees as the "prevailing party” in the enforcement
"action brought under" NRS 116.3116.

Here, R. Ventures is not an HOA attempting to enforce a lien, or a homeowner challenging
an TTOA's ability to enforce a lien. Rather, R. Ventures purchased property at an HOA lien
foreclosure sale and is secking to quiet title to the purchased property. R. Ventures' quiet title action
was brought under Nevada's declaratory relief statute, NRS 30,010, Ex, A, at 136 ("Pursuant to
NRS 30.010, this Court has the power and authority to declare the Plaintiff's rights and interest in the
Property..."). NRS 116.3116 contains no references to foreclosure-sale purchasers like R. Ventures
here. Because R. Ventures' claims are based on NRS 40,019, not NRS 1163116, R. Ventures is not
entitled to an award of attorney's fees under NRS 116,3116(8), which authorizes attorney's fees only
for actions properly "brought under [NRS 116.3116.]"

il

i
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. CONCL.USION
This Court shou!ld deny R, Ventures's request for attorney's fees under NRS 116.3116(8).
That provision provides the prevailing party with attorney's fees only for actions brought under NRS
1163116, R, Ventures styled its claims as brought under both NRS 40.010 and NRS 116.3116, but
the latter statute is inapplicable to a quiet title action like the one R. Ventures brought here.

DATED this 25th day of July 2016.

AKERMAN LLP

/8! Christine M_Parvan

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

CHRISTINE M. PARVAN, ESQ.
Nevada Bar No. 10711

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Artorneys for Defendant Carrington Mortgage Holdings
LLC

[3RT4670%; 1} 5
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CERTIFICATE OF SERVICE

I HEREBY CTRTITY that T am an employee of Akerman LLP, and that on this 25th day of
July, 2016 1 caused to be served a true and correct copy of foregoing CARRINGTON
MORTGAGE HOLDINGS, LLC'S OPPOSITION TO PLAINTIFF'S MOTION FOR
ATTORNEY'S FEES AND COSTS v the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was clectronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by the Cowt’s facilities to those parties listed on the Court’s Master

Service List.
Cooper Coons; Ltd. -

/s/ Michael Hannon
AN FEMPLOYEE, OF AKFRMAN LLP

(36746709;1) . 6
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| - Qi b Bbrarn—
J. CHARLES COONS, ESQ.

Nevada Bar No. 10553 CLERK OF THE COURT
Charles 0 cooparcoons.com

Nevada Bar No. 13540

Thomasiicoonercoons.com

COOTER COONS, LTD,

10655 Park Run Drive, Suite 130

Las Vegas, Nevada 89144

(702) 998-1500

Attornevs for Plaintiff

DISTRICT COURT
CLARK COUNTY,NEVADA

R VENTURES VI, LLC, a Nevada series Case No.; A-13-68415]1-C
limited liability company of the container R
VENUTERS, LLC under NRS § 86.296, Dept. No.: VI

Plaintift,

V. REPLY IN SUPPORT OF MOTION FOR
ATTORNEY’S FEES AND COSTS
TAYLOR, BEAN & WHITAKER
MORTGAGE CORP., a Florida corporaticn;
WELLS FARGO BANK, N.A., a national
association; BANK OF AMERICA, N.A,
national association; SOUTHERN TERRAC
HOMEQWNERS® ASSOCIATION, a Nevada)
domestic non-profit coop corporation; JOYCE
PIERCE, an individual;, CARRINGTON|
MORTGAGE HOLDINGS, LLC; DOES J
through X; and ROE CORPORATIONS Il
through X, inclusive,

Defendants.

AND ALL RELATED CLATMS.

R VENTURES VIII, LLC (“Plaintiff”), by and through its attorneys Cooper Coons, Ltd.
(“Cooper Coons™), hereby files its reply in support of its motion attorney’s fees and costs,
against Defendant CARRINGTON MORTGAGE HOLDINGS, LLC {*'Carrington Mortgage™)
and is bascd upon the Memorandum of Points and Authorities set forth below, the pleadings on
record with the Court, and any oral argument of counsel to be entertained by the Court.

i
i
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MEMORANDUM OF POINTS AND AUTHORITIES

L LEGAL ARGUMENT

Attorney’s fees and costs are not recoverable absent a statute, rule, or contractnal
provision authorizing such an award. Here, Plaintiff is entitled to attorncy’s fees and costs under
an explicit statutory authorization, NRS 116.3116(8) specifically mandates any judgment must
include attorney’s fees and costs. Consequéntly, Plaintiff is entitled to attorncy’s fees and costs
in this matter,

A, NRS 116.3116(8) Tmplies a Private Right of Action to Third Party

Purchasers. :

A plaintiff can bring suit under a section if a private right of action can be implied.
Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 958 (2008). This requires a court to ascertain|
the legislature’s intent, inveolving an examination of three factors: *'(1) whether the plaintiffs are
‘of the leass for whose special benefit the statute was enacted’; (2) whether the legislative history
indicates any intention to create or to deny a private rememdy; and (3) ﬁihcther implying such a
rememdy 1s consistent with the underlying purposes of the legislative scheme.” Sperts From v.
Leroy’s Horse & Sports, 108 Nev. 37, 39 (1992) (quoting Cort v, Ash, 422 U8, 66, 78 (1975)).
These factors support R Ventures VIII's position that a third party purchaser may bring an action
under NRS 116 and can seek attorney’s fees under it,

i NRS 116 Protects Purchasers,

A third party purchaser {s a member of the class of persons for whose benefit the statue
was enacted. Despite this agsertion, NRS 116,31166 provides multiple protections for purchasers
of 4 property at an HOA foreclosure sale. A purchaser is entitled to certain conclusive
presumptions against all other persons. NRS 116.31 166(2I)‘ A purchaser is not liable for
disbursement of purchase proceeds, /d. A purchaser takes the property without equity or right of
redemption. NRS 116.31166(3).

Given these clear statutory provisions, it is clear the legislature intended to grant

protection to purchasers and not merely limit remedies to an TTOA.
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it Use Of *“Prevailing Party” Evidences Implicit Cause of Action For ’Hzird!
Parties.

NRS 1163116 explicitly identifies the association multiple times, However, in NRS
116.3116(8), the legislature used “prevailing party” instead of association. If we adopt Wells
Farge’s interpretation, the only possible “prevailing party” would be the association, rendering
the legislature’s choice of words meaningless and inconsistent with the language of the
surrounding statutes. Because “prevailing party” evidences an intent to include a greater range of|
parties beyond the association, the only logical conclusion is that a purchaser of an HOA
foreclosure sale property is one of these intended parties.

1A An Award of Attorney’s Fees Is Consistent With Statute’s Underlying
Purpose.

This statute was enacted to ensure HOA’s could enforce and collect on delinquent
asgessments, Wells Fargo even admits the statute was intended to benefit HOAs in their efforts to
enforce their liens, It accomplishes this ebjective m two ways. First, it creates a super-priority
portion of an HOA lien that permits recovery when a first deed of trust holder forceloses. NRS
116.3116. Second, it permits the HOA to proceed with foreclosure to collect on this super-
priority amount when the first deed of trust holder fails to foreclose. NRS 116.31164. This
second remedy also ensures the property will be sold to a new owner who will pay the HOA’s
assessments as they become due, protecting the HOA from incurring more unrecoverable
assessments as a part of their sub-priority lien.

In order to make this remedy useful, a purchaser must purchase the property at an HOA
foreclosure sale, However, if a purchaser will be subject to a lengthy and expensive lawsuit with
no possibitity of recovery of these litigation costs, it makes little business sense to purchase a
property at an HOA foreclosure sale. The end result of a lack of purchasers would be to
eviscerate the only remedy an HOA has when a first deed of trust holder fails to foreclose.

Recognizing this need to protect purchasers, the legislature enacted NRS 116.3116(8} to
recover legal fees and costs to incentivize potential purchasers. Thus this mandatory provision

for attorney’s fees is cansistent with the statute’s underlying purpose of protecting purchasers.
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B. NRS 116.3116(8) Mandates an Award to Plaintiff.

“This coutt has cstablished that when it is presented with an issue of statutory
interpretation, it should give effect to the statute’s plain meaning.” MGM Mirage v. Nevada Ins.
Guar, Ass’n, 125 Nev. 223, 228, 209 P.3d 766, 769 (2009). “Thus, when a statute is facially
clear, [this Court] will generally not go beyond its language in determining the Legislature’s
intent,” Pub, Employees’ Benefits Program v. Las Vegas Metro. Police Dep’t, 124 Nev, 138,
147, 179 P.3d 542, 548 (2008).

When an action is brought under NRS 116.3116, the statute demands the judgment
in¢lude attorney’s fees and costs. Here, the statutory language is clear and unambiguous. NRS
116.3116(8) states “[a] judgment or decree in any action brought under this section must include
costs and reasonable attorney’s fees for the prevailing party.”

The word “must™ has a plain meaning requiring some action or prerequisite. Murual v.
Thomassor, 317 P.3d 831, 130 Nev. Adv. Op. 4 (Nev,, 2014). In that case, the Court interpreted
the statutory language for NRS 233B,130(2) which stated in pertinent part, “[p]etitions for
judicial review must:...” /d. at 834. The Cowrt found this word choice mandatory. /d. In contrast,
words such as “may” are permissive. Nevada Com'n on Ethics v. JMA/Lucchesi, 866 P.2d 297,
302 110 Nev. 1 {1994).

Here, the statute at issue uses well settled mandatory language. Assuming the other
statutory prerequisites are met, NRS 116,3116 (8) requires an award of attorney’s fees.

A prevailing party, for attorney fee purposes, is a party that succeeds on any significant
issue in litigation which achieves some of the benefits sought in bringing suit. Sack. v. Tomfin,
110 Nev. 204, 214-15, 871 P.2d 298, 305 (1994), In that case, one party sought 99% of the
proceeds of a sale of real property and the other party sought 50%. The lower court had awarded
a division of the proceeds, 82% for the first party and 12% for the second party. [d. The Nevada
Supreme Court found the party originally seeking 99% of the value and ultimately obtaining
82% 1s a prevailing party. /d.

Here, R Ventures VIIT, LLC brought a quiet title suit to declare a subordinate interest, the

deed of trust, eliminated by the HOA foreclosure sale. Similar to Sack v. Tomlin, R Ventures
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VIIL, LLC was seeking the total value of the property. However, instead of merely recouping a
portion of the relief requested, R Ventures VIII, LLC obtained the complete value of the
property. By achieving this goal, R Ventures VIII, LLC achicved the ultimate result desired and
should be considered prevailing party.

This section of NRS 116 provides the foundation for Plaintiff’s quiet title action, without
which, Plaintiff would not have a tenable claim, NRS 1163116 creates the HOA super priority
lien. The remainder of NRS 116.3116 er seq. lays out the procedure for foreclosing a super
priority lien.

Turning to statutory construction, the specific language of the statute is broad. The use of
the phrase “in any action™ evidences an intent to encompass all actions relating to this sectien,
Consequently, the court should take an expansive meaning to give full effect to the intent of the
legisiature and protect the incentive structure of the statute,

Here, Plaintiff initiated this quiet title action. When this court granted summary judgment
in favor of Plaintiff, it became the prevailimg party. The plain Janguage of the statute mandated
Plaintiff’s recovery reasonable attorney’s fees.

CONCLUSION

For the reasons set forth herein, Plaintiff rcqucSts the Court grant Plaintiff’s Motion for

Attorney’s Fees,

Dated this 29th day of July, 201¢.

COOPER COONS, LTD.
Attorneys at Law

B = G

Y
J. CHARLES COONS, ESf).
Nevada Bar No. 10553
THOMAS MISKEY

Nevada Bar No, 13540

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

V: (702) 998-1500

F: (702)998-1503

Attorneys for Plaintiff’

There are no social security numbers contained in this document,
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on July 29, 2016, a truc and correct copy of the above

and foregoing was serve to the following at their last known address(es), facsimile numbers

and/or e-mail/other elcctronic means, pursuant to:

BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: ED.C.R. 7.26(a), 1 served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.C.P, 5(b), I deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
ED.CR. 7.26(a)

BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(0)(2)(D) and
addressee (s) having consented to electronic service, T via e-mail or other
electronic means to the e-mail address(es) of the addressee(s).

/8! Kim Hexamer

An Employee of COOPER COONS, LTD.
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J. CHARLES COONS, ESQ,
Nevada Bar No, 10553
Charlestidcoopercoons.com
Nevada Dar do‘ 13540
ThomasEcooperconns.com
COOPER COONS, I.TD,

10633 Park Run Drive, Suite 130
Las Vegas, Nevada 89144
{702} 59%-1500

Attorneys for Plaintifi

Electronically Filed

08/17/2016 04:42:45 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY,NEVADA =~~~

R VENTURES VIII, LLC, a Nevada setied
limited liability company of the container R
VENUTERS, LLC under NRS § 86.296,

Plaintiff,
¥,
TAYLOR,

BEAN & WHITAKER;.

MORTGAGE CORP,, a Florida corporation).

WELLS FARGO BANK, N.A, a national
association; BANK OF AMERICA, N.A., 4
national association; SOUTHERN TERRAC

HOMEOWNERS' ASSOCIATION, a Nevad
domestic non-profit coop corporation; JOYCH
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC: DOES 1
through X; and ROE CORPORATIONS II
through X, inclusive, .

Dcfcndants.

AND ALL RELATED CLAIMS,

THIS MATTER having come on for hearing in chambers, and the Court having heard the

representations of counsel and after havitg examined the records and documents on file in the

above-entilled matter and being fully advised;
THE COURT HEREBY FINDS:

Case No.: A-13-684151-C
Dept. No.: VII

- ORDER DENYING CARRINGTON

MORTGAGE HOLDINGS, LI,C'S
MOTION FOR RECONSIDERATION

1. The Motion for Reconsideration was timely filed.

2. The Shadow Wood case was fuily briefed and considered before the underlying

decision.

ya

{1 valuntary Dlsmissal
L invaluniary Dlsmissal
Lat Stoutnted Bismissal
ntlon to Dismiss by Deft(s}

[ Summary ludgme |
3 Stiputatat! udssnent t
Dl Defasdt .y, -t i
L3 Judgrmem of —ritene 1

w
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3. The Zkon case does not affect the findings and conclusions of the Court in the
underlying decision.

4. The Court’s decision was not clcal‘]y etroneous nor does any other legal basis exisl

on which to aragt rele:dc VWU 2 WKIQ’. of (&{I/lge( ﬁ(?éf(ls @/f{{g oé?

DERED ¢ atzCarrm on I\? g Ho]dm LLC’% Muotiop for Ud ton

IT IS HERE

Reconsideration of Orders on Summary Judgment 12 ENI

Z‘eﬁ_’_ \]Um c M, &7
DATEDhis _ ¥\ day o;@ y, 2016,

JUDGE ELISSA F. CADISH 4
Submitted by:

COOPER COONS, LTD.
Attorneys af Law

J. CHARLES COONS, ESQ. [/
Nevada Bar No, 10553
THOMAS MISKEY, ESQ,
Nevada Bar No. 13540

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

Vi (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff

Approved as to Form and Content:
AKERMAN, LLP

S e

ARICL E. STERN, E3Q.

Nevada Bar No, 8276

CHRISTINE M. PARVAN, ESQ.

Nevada Bar No, 1071]

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

WV (702} 634-3000

F: (702) 380-8572

Attorneys for Carvington Mortgage Holdings, L1.C
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| 106355 Park Run Drive, Suite 130

Electronically Filed
08/18/2016 12:07:49 PM

J. CHARLES COONS, ESQ. Q%“ i-%‘*‘“f

Nevada Bar No. 105353

Chasles@coopercoons.com CLERK OF THE COURT
THOMAS MISKEY, ESQ.

Nevada Bar No. 13540

Thomasi@coonercoons.com

CQOOPER COONS, LTD.

Las Vegas, Nevada 89144
(702) 998-1500
Attorneys for Plainiiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, g Nevada series Case No.; A-13-684151-C
fimited liability company of the container R
VENUTERS, 1.I.C under NRS § 86.296, Dept. No.: VI

Plaintiff,

V. NOTICE OF ENTRY OF ORDER

TAYLOR, BEAN & WHITAKER
MORTGAGI CORP., a Florida corporation;
WELLS FARGO BANK, N A, a national
association; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE
HOMEOWNERS’ ASSOCIATION, a
Nevada domestic non-profit coop corporation;
JOYCE PIERCE, an individual, DOES 1
through X; and ROE CORPORATIONS 1
through X, inclusive,

Defendants.

_ PLEASE TAKE NOTICE an Order Denying Carmrington Mortgage Holdings, LLC’y
Motion for Reconsideration was entered in the above captioned matter on August 17, 2016, a copy
fif
i
I
it

it
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of which is attached hereto, There are no social security numbers contained in this document.

DATED this 18th day of August, 2016.

COOPER COONS, LTD.
Attorneys at Law

B N
J.YCHARLES COONS, ESQ.
Nevada Bar No. 10553
THOMAS MISKEY, ES(},
Nevada Bar No, 13540
10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

V: (702) 998-1500

F: (702 998-1503

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned hereby cortifies on August 18, 2016, a true and correct copy of the
above and foregoing was serve to the following at their last known address(es), facsimile

numbers and/or e-mail/other electronic means, pursuant to;
BY MAIL: N.R.C.P. 5(b), | deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada,

BY FAX: ED.C.R. 7.26(a), I served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.C.P. 5{b), I deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
E.D.CR. 7.26(a);

_X_ BY E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(b)(2)(D) and addressee
(s) having consented to electronic service, T via e-mail or other electronic means to the e-mail

address{cs) of the addressce(s).

/sf Kim Hexamer

An employse of COOPER COONS, LTD,
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Elecironically Filed
0BM17/2016 04:42:45 PM

oY

CLERK OF THE COURT
J. CHARLES COONS, ESQ.
WNevada Bar No, 10553
Charles{@coopercoons.com
Nevada Bar No. 13540
T homasf@coopercoons.com
COOPER COONS, LTI,
10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144
{702} 998-1500
Artovweys for MNainiff

DISTRICT COURT

e CLARK COUNTY,NEVADA ~

R VENTURES VIII, LLC, a Nevada scried Cuse No.: A-13-684151-C
limited liability company of the container R| .
VENUTERS, LLC under NRS § 86.296, Dept. No.: VI

Plaintiff,

v, _ ORDER DENYING CARRINGTON
MORTGAGE HOLDINGS, LI.C'S
TAYLOR, BEAN & WHITAKER] MOTION FOR RECONSIDERATION

MORTGAGE CORP., a Florida corporation;
WELLS FARGO BANK, N.A., 8 national
association; BANK OF AMERICA, N.A., a
national assaciation; SOUTHERN TBRRACY;‘
HOMEOWNERS' ASSOCIATION, a Nevad
domestic non-profit coop corporation; JOYCE
PIERCE, an individual, CARRINGTON
MORTGAGE HOLDINGS, LILC: DOES |
through X; and ROE CORPORATIONS II
through X, inclusive, .

Defendants,

AND ALL RELATED CLAIMS.

T3 MATTER having come on for hearing in chambers, and the Court having heard the

representations of counsel and after having examined the rccords and documents on file in the

above-entitled matter and being fully advised;
THE COURT HEREBY FINDS;

1. The Motion for Reconsideration was timely filed.

2. The Shadow Wood case was fully briefed and considered before the underiying

decision,
L1 'aluntary Dlsmissal [ Summary ludgment
L] ienluntary Dlsmissat [ 5upulates! tudsment
L Stretnted Dismitssal Doefamt w0
dotlon to fismiss by Deft{s) Dludgriens af o areang. -
"
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underlying decision.

3. The Jkon case does not affect the findings and conclusions of the Court in the

4. The Court’s decision was not clcarly crroneous nor does any other legal basis cxisi
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PLAINTIFF’S RENEWED MOTION FOR SUMMARY JUDGMENT AND
CARRINGTON MORTGAGE HOLDINGS, LLC’S MOTION FOR SUMMARY

JUDGMENT
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For the Defendants: : DONNA WITTIG, ESQ.
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Las Vegas, Nevada, Tuesday, April 5, 2016

[Case called at 9:03 a.m.]

MR. MISKEY: Good morning, Your Honor, Thomas Miskey on behalf of
plaintiff R Venture VI,

MS. WITTIG; And Donna Wittig for defendant Carrington.

THE COURT: Sorry, your last name one more time?

MS. WITTIG: Sure. Donna Wittig, W-I-T-T-I-G,

THE COURT: Gotit. Okay, so we have both the plaintiff's renewed motion
for summary judgment, excuse me, and the defendant Carrington’s motion for
summary judgment. They're filed separately but it's effectively cross motions about
the same issues. So | guess I'm going to hear from the plaintiff first as they -- it was
kind of a renewed summary judgment, but I'll hear from both of you obviously about
your respective arguments which can all be argued together.

MR. MISKEY: And as Your Honor knows this is one of a multitude of HOA
foreclosure cases.

THE COURT: Yes.

MR. MISKEY: And we kind of have, you know, several versions of our oral
argument, the short and the long version and somewhere in between so.

THE COURT: Short please. |

MR. MISKEY: Short, okay.

THE COURT: 1can't imagine any judge saying give me the long version, but -

MR. MISKEY: Okay. So --
THE COURT: Butit's okay, | mean, hit on the issues. And | say the short
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version, but obviocusly anything you think is important to tell me, tell me.

MR. MISKEY: Yes, Your Honor. | think that probably the most important
issue for the Court to consider is plaintiff's status as a bona fide purchaser for value.

THE COURT: Uh-huh.

MR. MISKEY: In the recent Shadow Wood decision the Supreme Court
essentially remanded for further fact finding about a whole host of issues and
specifically pointed out that the Court failed to consider plaintiff's status as a bona
fide purchaser. And here from the facts it is undisputed and perfectly clear that
plaintiffs were the bona fide purchaser. There was no notice of a potential tender or
dispute between the lender and the HOA. At the actual sale there was public and
competitive bidding. There wasn't any backdoor dealings of any kind. There was
no presale communication from the HOA or its trustee.to the plaintiff. And there
were no recorded documents that gave rise to any inquiry or constructive notice of
any potential defect in the same. That combined with the fact that we provided, you
know, the proof of payment of actual money, which the amount is irrelevant for bona
fide purchaser status. But the fact that actual consideration was given qualifies the
plaintiff as a bona fide purchaser.

Then we kind of move on to the Bank’s defenses.

THE COURT: Right.

MR. MISKEY: The first one that they raise that again deserves the Court’s
attention is tender. Apparently the Bank offered to pay, you know, 9 months of
assessments combined with restrictive language essentially. Wiping out the
remainder of the HOA lien, which is essentially something they could not demand
because a tender would not wipe out the remaining portion of the. HOA fien. It --

THE COURT: You mean the sub-priority portion?
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MR. MISKEY: The sub-priority portion. That part would still remain to be
potentially satisfied at an excess proceeds of a particular sale. So the -- the offer to
pay does not qualify as a tender sufficient to set aside the sale. That and the fact
that plaintiff had no knowledge of the particular tender again speaks to that plaintiff
is an innocent purchaser and if they have a dispute with respect to that tender it
should be between them and the HOA not with respect to the plaintiff.

Moving on to commercial reasonableness, the Bank challenges the
commercial reasonableness basically on two grounds. First they claim that Shadow
Wood stands for the proposition that anything under 20 percent is grossly
inadequate as a matter of law and can be set aside simply on that basis. However |
believe that is a gross misstatement of Shadow Wood wherein they cite, you know,
the Black Letter Law in Nevada that price aione cannot be the basis to set aside a
sale no matter how low. And they have not provided any evidence whatsoever of
any fraud or oppression in the sale.

So and plaintiff has produced a recording of the auction. The trustee
provided in their documents they provided an audio recording, which we produced in
transcript form to attached as an exhibit, showing that it was a competitively bid
auction, that there were multiple bidders. They even announced at the beginning of
the particular sale which properties had a potential tender on it. They disclaimed
that at the very beginning of the particular auction. And this -- the property at issue
was not among them. So that even negates any further possible inquiry notice
because plaintiff had assurances from the trustee that there was no tender. There
was no dispute. This was essentially a run of the mill foreciosure _sale.

And then returning to the, | guess, valuation of the property where they

claim that it's | believe 6 percent. The sale price was approximately 6 percent of the
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fair market value based on the valuation contained in their expert report. If you look
at their expert report as in the vast majority of, and in fact everycne that I've looked
atin these particular cases, they specifically disclaim in their assumptions any
consideration of the legal title that is passing through this particular sale. Which |
think that all parties can agree that that is a very important facet of evaluation of the
property in this particular case. So m not aware of any reliable valuation method
for incorporating something like that.

THE COURT: This particular sale was pre-SFR, correct?

MR. MISKEY: Yes, Your Honor. So the plaintiff -- the purchase price was the
result of the market risk, the market uncertainty that they know that they were going
to have a fight on their hands with the Bank to get guiet title. And that obviously
affects the purchase price of a property. But that is the factor that is specifically
disclaimed by their expert report rendering the report | guess relevant but not very
probative.

They briefly raise that the CC&Rs do not grant the HOA the ability to
enter into this contract, this three-party agreement,

THE COURT: No. | understood their argument to be that because you sold
the debt you can’t --

MR. MISKEY: Yes,

THE COURT: - foreclose on it.

MR. MISKEY: | believe there was a small portion in their first where they
clairhed that they --

THE COURT: Oh about the authority.

MR. MISKEY: That they didn’t have the authority, but | think that we've
sufficiently pointed out to essentially the very broad language in the CC&Rs that --
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THE COURT: Uh-huh.

MR. MISKEY: -- grants the HOA the ability to make, you know, any contract
essentially necessary and proper.

THE COURT: Right.

MR. MISKEY: And then finally for the fri-party agreement between the HOA,
United Legal Services and | forget the third party, is it First 100 | believe.

THE COURT: Right.

MR. MISKEY: Again | think that the terms of the contract speak for
themselves, We had deposition testimony from United Legal Services about the
very technical and particular language that they used where the interest in the lien
was specifically not transferred. And the HOA specifically retained the right to
foreclose. It was again it is a very legal and technical document. But it seems to me
that the HOA would, once the proceeds came to them, then the proceeds would
transfer to SFR if any. That seemed to be the general scheme or object of the
particular contract.

And under this tri-party agreement they raise some concerns under
Edlestein where Edlestein essentially held that the promissory note and deed of
trust had to be together for the foreclosure mediation program, because of the
foreclosure mediation programs requirement that the person appearing to negotiate
have authority to, you know, reduce the principal or it has authority to negotiate the
particular'no.te. And | believe that goes to the real underlying rational of Ediestein.

However if the Court adobts their particular interpretation that it requires
both interest be unified, the court case In re Monteirth at 131 Nevada Advanced
Opinion 55, 2015, further interpreting the decision in Ediestein. In that particular

case there was a promissory note-held by a party and then the beneficiary under the
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deed of trust was an agent for that party. The Court held that because it was an
agency relaticnship that reunification was not required to foreclose.

And in this particular instance the purchase -- the tri-party agreement
falls under the same idea. Even if there was some sort of technical transfer of some
kind they were acting as an agent in some sense for First 100 by conducting the
foreclosure sale, which doesn’t provide substantial basis for setting aside the sale.
And again all -- that entire agreement was completely unknown to my client and it
would seem essentially inequitable to set aside the sale for something that
happened between parties to which he had no knowledge and had no way of having
any knowledge. So with that --

THE COURT: Right, that's not something that gets recorded or something.

MR. MISKEY: It was -- there was no record and no notification of any kind,
Your Honor.

THE CCOURT: Right, and all the record notice the default notices etcetera
leading up to the sale were &ll recorded by the HOA.

MR. MISKEY: Correct. And we've provide ample sufficient proof of mailings
attached with each of the documents. There wasn't anything improber about the
sale, Even though the recitals would be legally sufficient to conduct the sale, but
that wouldn'’t affect the Court's _position in equity to fashion a remedy. But it would
be our position -- but | think that is a side issue, because we've already shown that
all of the mailings have been provided as required by the statute.

THE COURT: Okay, their argument, which is one that | truly | don't believe |
have seen before, that because of a 2010 satisfaction of the HOA lien that there isn’]
another superpriority lien available in 2012, 2013.

MR. MISKEY: Yes, Your Honor. For that particular satisfaction we can go
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back and look at the timeline. If you lock at the HOA's accounting at that particular
peint the maximum number of monthly assessments that could have been satisfied
at that particular time was 7 months. So in any event there would be 2 months |
suppose of superpriority amount that would remain against the property if you were
to go back, and you know, parse it out very specifically.

However it also seems a bit unfair that, you know, you can pay your 9
months and then sit on the property for ancther 3-4 years without foreclosing, which
seems to run against the intent of the statute. We would also argue that the --
essentially when the HOA initiated its second foreclosure proceeding going through
that, that it renewed the superpriority amount, because it constituted a new action.

And the last particular issue is this one has the HUD issue and | know
that we have argued it on a past a summary judgment motion. They essentially
claim the federal preemption prohibits this because HUD had some kind of interest
in the property. First we would dispute that there was actually an interest in the
property. It seems more of -- HUD is essentially an insurance scheme and they
didn’t have any present possessory interest in the property. And second even if the
Court finds that there is some sort of interest, the mortgagee letters specifically
subordinate the federal law very explicitly. And | did not attach the exhibits to this
one, mentioned it for the last one. But if the Court would like a copy | have the
copies here of the particular mortgage letters.

THE COURT: Like the HUD instruction about -

MR. MISKEY: Yes.

THE COURT: -- how to deal with the superpriority in a given state?
MR. MISKEY: Yes, Your Honor.

THE COURT: I'm familiar with it.
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MR. MISKEY: Yes. So with that [ think that we’ve touched on all of the
issues. I'll turn it over to defense counsel.

THE COURT: Thank you, counsel.

MS8. WITTIG: Thank you, Your Honor. | think the first question that needs to
be decided by this Court is whether there was a foreclosure sale that even
happened. A person selling an interest in anything cannot sell more than what they
have. And here we have a situation where the HOA was separating from its lien the
actual debt. And opposing counsel attempts to distinguish the Edfestein matter by
creating some type of agency between United, the HOA, and First 100. But there’s
no agency relationship. First 100 purchased the accounts receivable from the HOA,
hence splitting that lien. There’s nothing to foreclose upon. To the extent that that
is the case, which is our position, the pufchaser has a cause of action against the
HOA for any funds that it expended for basically nothing.

So that's the very first question. Beyond that question there's nothing
even to decide. And so we don't get to the bona fide purchaser. We don't get to
any issue until we decide what it is that was actually sold. And here there was
nothing sold, because of the impfoper lien splitting that is prohibited by the Edlestein
matter. |

THE COURT: So -- let's assume for a moment they're a bona fide purchaser.
They go to the - a foreclosure sale, it appears to be properly noticed. They buy
property at the foreclosure sale, go on their way. And now they’re title gets divested
out of them because of an agreement the HOA had with a collection agency
effectively which they had no way of knowing about.

MS. WITTIG: Sure.

THE COURT: Doesn't that -- isn't that contrary to public policy that we want
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people to be able to go to the sale and rely on record title?

MS. WITTIG: Well | don't think so, Your Honor, and there’s two sources of
authority that | would have to dispute that. Number one is a restatement of
contracts. | don't believe we cited it in our briefs, but it talks specifically about
foreclosure sales. And what it says is an auctioneer cannot sell more than the
interest that it has. And the opposing counsel talks about risk when he talks about
fair market value. Well the warranty deed that it received makes no warranties -
whatsoever.

THE COURT: Right.

MS. WITTIG: So it could have'nothing. So whatever interest the HOA had is
what passed along to the purchaser. And so again if that's zero interest, if the
purchaser R Ventures went in thinking that it was buying this property at a
foreclosure sale when in fact there was nothing to purchase, then that's a dispute
between the HOA and the purchaser. It's a different situation than if a property was
to be foreclosed on. There's no foreclosure, There's nothing to foreclose on here
because of the improper lien splitting. And that's the real issue and is the first
guestion | think that needs to be addressed before we move onto any -- before
anything else is relevant whatsoever,

Secondly, assuming that there was an HOA sale and the property was
able to be transferred despite the lien splitting, tender overridés that. SFR expressly
instructs that a lender such as Carrington can pay the lien off or can pay the
superpriority portion of the lien. And so lenders in this -- so for example in this case
did exactly what they were instructed to do by SFR.

THE COURT: Okay.

MS. WITTIG: They attempted to pay the superpriority and were rejected by

-10-
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the HOA.

THE COURT: Right.

MS. WITTIG: And so at the point of tender is when the property -- when the
deed of -- the first deed of trust survives the HOA foreclosure sale. The fact that it
was not announced, there were other properties where a tender was announced
and this one it was not goes to the unfairness issue to the extent we get to that
unfairness. Tender alone would redeem the property. Again, you know, this puts us
in again everything -- Shadow Wood makes Courts evaluate equities. And one of
those is the lender follows the exact procedure set out by the Supreme Court and
it's still denied its remaining interest in the property. That's inequitable to a lender.

Regarding the argument that the CC&Rs are sufficiently broad to allow
this type of lien splitting, before we get {o that issue we have to look at NRS
116.3102, which allows only an HOA to assign its future income an interest in the
assessments. And here the Association assigned its past due interest. It's contrary
to what's expressly allowed by statute.

So if we get past all of those issues then we get to the commercial
reasonableness and we can evaluate finally the sale and is it commercially
unreasonable. And | know there's still a lot of dispute over whether price alone can
void a sale. And i.f you read the Shadow Wood case very closely what it states is
that Court's are justified in set asiding [sic] a foreclosure sale when the sale price
was grossly inadequate. And what the Court found in Shadow Wood was that the
price was more than the 20 percent threshcld value. And then it went on to evaluate
the other factors such as unfairness, oppression, and fraud. Here we can stop at
that 20 percent bench mark, because we’re below that 20 percent benchmark unlike

the situation in Shadow Wood where the Court expressly found that that sale price

-11 -
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‘commaon interest ownership act which allowed a superpriority portion of the lien to

was not below that 20 percent threshold. So if we get past the 20 percent threshold
is when we can evaluate the other factors of unfairness, oppression, and fraud. So |
then we contend that price alone is sufficient to set aside the foreclosure sale.

~ But even if that is not alone sufficient to set aside the foreclosure sale,
we do have issues of unfairness in this case. Number one, tender was not
announced. Number two, tender was sufficient in and of itself to redeem the deed of
trust interest in the sale. And the superpriority portion was paid twice., What the
Nevada statute allows on a superpriarity lien is it gives an HOA 9 months of

assessments, that's it. Nevada specifically rejected adoption of the uniform

accrue yearly. And in the legislative history it shows that Nevada considered along
a two year lien for HOAs. And when it adopted the statute it limited that 9 months.
And so here we have a situation where the HOA had a superpriority

lien, it was satisfied. The homeowner went delinquent again and another @ months.
So in that case if this idea of the superpriority continually renewing, it renders
superfluous the statutory 9 month language. There’s no limit on the superpriority
peortion. The 9 month limitation is meaningless under that interpretation of the
statute. |

THE COURT: Well the prior lien was satisfied, right? There was some
recording in 2010, the lien is satisfied.

MS. WITTIG: Yeah.

THE COURT: So then if they go delinguent, excuse me, in 2012 and build up
to, you know, a year of not paying the dues there’s not a 9 month superpriority on
that lien because a different lien was paid off in 20107

MS. WITTIG: Again | think just looking at the statute if you just look at the

-12 -
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very language of the statute that is correct.

THE COURT: Okay.

MS. WITTIG: And then we have our Constitu.tional challenges.

THE COURT: Uh-huh. |

MS. WITTIG: The biggest one -- | haven’t been before you on these issues.

THE COURT: Uh-huh. Your colleagues have.

MS. WITTIG: | know they have and I'm going to be very short on this section.

THE COURT: Okay, go ahead.

MS. WITTIG: The shortest one I'll argue.

THE COURT: Go ahead. Say what you feel like you need to present to me.
I'll listen. _

MS. WITTIG: Yes. So the deed of trust that was recorded against this
property made clear that this was an FHA insured loan. And the purpose of FHA
insurance is to encourage lenders to borrow to at risk homeowners, And so here we
have an FHA insured loan and under the supremacy clause as federal courts here
have found federal law and intent trumps any state court law, here NRS chapter 116
and that survives. |

As to the constitutionality issues of due process NRS Chapter 116 does
not provide adequate notice. It requires lenders such Carrington to opt in when ali
federal courts too have decided that issue of opt in notice have found it
unconstitutional. And facially the statute is unconstitutional hecause the recorded
notices did not put Carrington on notice that it's deed of trust could be wiped out by
the sale.

THE CCOURT: Hasn’t the Supreme Court rejected that one already?

MS. WITTIG: | think that was in a different procedural posture in SFR on a

-13.
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motion to dismiss where it did not evaluate where we are here at the actual facts of
the case.

THE COURT: Thank you. Rebuttal.

MR. MISKEY: Just a couple of quick points. As you know a large portion of
their argument is revelving around the purported tender. But SFR essentially held
that the Bank has to take reasonable and diligent matters to preserve its inferests.
They obtained the payoff demand and then they sent this offer of payment and then
they left it at that. They didn't do anything after that. They didn'tinitiate a lawsuit.
They didn't go before the NRED. They didn’t -- they didn't even send someone to
the sale to say: Hey look this is what we did. They didn't even request that the
HOA record a partial satisfaction of lien. They didn't even bother to contact the
subsequent trustee. There were two trustees in this case, Red Rock Financial
Services was thé first and then United Legal Services came in afterwards.

In the deposition of Robert Atkinscn, the person most knowiedgeable
for United Legal Services, he said that it was his policy and practice that every
payment that was offered to him he would accept and record. Andg -~

THE COURT: It was unconditional.

MR. MISKEY: Even if it -- | believe even if it wasn’t unconditional that his
particular practice was to just accept the payment and record_ essentially notice that
it had happened and left everyone else to decide essentially the legal effect of that.
But again | don't have the paperwork in front of me, but for those cther properties |
believe they were essentially the substantial -- substantially the same letters that,
you know, all of the lenders had been sending to the various trustees. And he
accepted them and recorded it and noted that at the beginning of the auction. The

Bank didn’t even try again. The Bank didn't contact anyone. Essentially the Bank

- 14 -
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sat on its hands and said | sent my check and that's all | have to do and that's the
end of it.

And then returning again to the commercial reasonableness, when you
read Shadow Wood carefully it says generally Courts are warranted in setting aside
if it's under 20 percent generally. And | think that most people would agree that in
the context of foreclosure sales by a lender on a first deed of trust the expectation
would be that it would be a substantial value. First of all there's the credit bid which,
you know, would usually substantially increase the value of the bidding. And here a
credit bid essentially was not allowed. And again returning to the fact that it says
generally and we're dealing with very specific circumstances that are unique and
essentially new developed law to which I'm not sure the drafters of the restatement
have taken into consideration.

So and then as far as the unconstitutionality,_l don't think that | need to
address anything hbeyond what we've stated in our moving papers.

THE COURT: Just looking at the purchase and sale agreement with First 100
-- and excuse me, | can't seem to clear my throat today. Okay, let me find -- so your
opposition to the defense motion for summary judgment referenced testimony from
United Legal Services, that the rights on their legal ability to foreclose were not sold.
Let me see if | can find that.

MR. MISKEY: And | think that it's important to understand that the entire point
of this contract and agreement was to enable essentially foreclosure sales and
collection activity. So to kind of backtrack and say héy no you paid for this you can't
foreclose would eviscerate the intent of the contract. If you look under section 3.01.-

THE COURT: Of the agreement?

-15-
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MR. MISKEY: Of the agreement, Bates Stamp Number Carrington 1169 to
70.

THE COURT: Sorry, hold on. What paragraph again?

MR. MISKEY: Section 3.01.

THE COURT: 3.01.

MR. MISKEY: It begins on the bottom of the second page.

THE COURT: Yes.

MR. MISKEY: Where it lays out the seller’'s duties and obligations.

THE COURT: Yes.

MR. MISKEY: If you continue on to the next page.

THE COURT: Yeah.

MR. MISKEY: Paragraph B says to authorize the agent to execute, you know,
and record the notice of lien, notice of default, notice of foreclosure sale. C)
Authorize agent to interact with the collections agency to obtain. So, | mean, it's
authorizing them to act as the foreclosure sale trustee specificaliy. But that's the
point of the agreement.

THE COURT: Alright, give me just a second. Do you know where in the PSA
it reserved the right to foreclosure, because I'm not --

MR. MISKEY: Reserved the right to foreclose. | know that the agent was
specifically directed to promptly and diligently move forward with foreclosures sales,
which would tend to indicate that they thought that they had the ability to foreclose.

. THE COURT: Right, so the --
MR. MISKEY: | believe --
THE COURT: The agreementis between HOA and -- which is the seller.

First 100 is defined as the huyer and United Legal Services is defined as the agent.

-16-
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MR. MISKEY: Yes.

THE COURT: So, right, so there’s an authority given to the agent United
Legal to proceed with the foreclosure. Right, it -- so it authorizes the agent to do
certain things. Let's see, seller’s statement. So in your opposition to defense
motion for summary judgment it references testimony of Robert Atkinson on behalf
of United Legal Services and deposition that none of the HOAS rights relating to
their legal ahility to foreclose were sold. And it cites page 14 of that deposition for
that. I'm, not -- let’s see --

MR. MISKEY: It may have been a page numbering issue, because | believe |
attached the condensed transcript. So are you looking at --

THE COURT: Oh.

MR. MISKEY: -- page 14 of --

THE COURT: Yes, that could be the issue.

MR. MISKEY: Butin -- | might have accidentally referenced page 14 of the
condensed which would be, you know, 40 something.

THE COURT: No, there is no page 14 --

MR. MISKEY: Okay.

THE COURT:; -- of the full page. So let me see here -- I'm not finding the
discussion about what the right to foreclose. So maybe I'm just missing it but --

MR. MISKEY: Uh-huh.

MS. WITTIG: Can | bring your attention to --

THE CCURT: Uh-huh.

MS. WITTIG: Section 3.02.

THE COURT: Yeah.

MS. WITTIG: Paragraph N, as in Nancy.

-17 -
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THE COURT: Yeah.

MS. WITTIG: This is a paragraph, 3.02, a seller's duties and obligations.

THE COURT: Okay.

MS. WITTIG: And it describes that any deficiency between the totaling
amount due at the sale and the final winning bid at auction shalt survive as an
unsecured debt. And number one, that any right, title, and interest in the deficiency
shall be transferred to a buyer or its assigns. So here we have the seller conducting
the foreclosure sale.

THE COURT: Uh-huh.

MS. WITTIG: And then after the foreclosure sale the remaining intérest
transferring to the buyer and | think that evidence is the splitting of the lien from the
debt.

MR. MISKEY: And | would just direct the Court’s attenticn that when she was
reading that she omitted shall upon sale at auction, which indicates that the timing of
the particular debt transfer does not happen until the sale is complete.,

THE COURT: Right.

MS. WITTIG: And I think that indicates that the HOA is remaining as the first
in charge of the auction and that the buyer then gets an interest after the auction
takes place. And so here we have the HOA's maintaining the lien yet the buyer,
First 100, is maintaining the debt. Then if | can direct also your attention to section
3.04,

THE COURT: Yep.

MS. WITTIG: And this is the agent's responsibilities and duties.

THE COURT: Yep. |

MS. WITTIG: And paragraph G --

-18-
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THE COURT: Yes.

MS. WITTIG: -is the agent is agrees to appropriately and responsibly act on
behalf of the seller --

THE COURT: Right.

MS. WITTIG: --in carrying out and conducting its duties including conducting
foreclosure sales.

THE COURT: Right, okay so when it’s conducting the foreclosure sale it's
doing that on behalf of the HOA.

MS. WITTIG: Correct.

THE COURT: HOA is selter, They must have defined PPI right at the
beginning.

MR. MISKEY: PPI | believe is defined in -- on the first page -~

THE CCURT: Uh-huh.

MR. MISKEY: -- about the fourth recital where they --

THE COURT: Proceeds on pastincome. Qkay, that the issue of that
agreement is the only issue | haven't seen before.

MR. MISKEY: | apologize for the citation. | don't have the deposition
transcript in front of me right now.

THE COURT: Right, 've got the deposition of Robert Atkinson as 30(b)(6) of
United Legal Services as Exhibit 11 to the plaintiffs renewed motion for summary
judgment,

MR. MISKEY: Hmmm. | think thaf regardless of the deposition testimony, |
mean, the best evidence of the contract is the contract itself. And it seems --

THE COURT: Okay, --

MR. MISKEY: It seems relatively clear that the intent of all the parties was

-19 -
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that the HOA authorized the foreclosure sale to proceed. And then, you know, after
the proceeds came in on that particular sale then there would be some distribution
of money pursuant to the terms of this agreement. So I think that to say that this
somehow extinguished the HOA lien again is it's simply not a particularly good
reading of the contract. It wasn't the intent of the parties. And beyond that the
purchaser had no knowledge and had no way of getting this knowledge before it.
So it doesn’t affect it as a bona fide purchaser for value.

MS. WITTIG: [ think | agree that the contract is the best evidence of the
agreement. And {he contract is assigning the delinquent assessments prior to any
foreclosure sale that happens, which under NRS is expressly prohibited. So as an
invalid contract --

THE COURT: Wait, say that again.

MS. WITTIG: That the agreement assigns delinquent -- payments received
by a delinquent homeowner even prior to a foreclosure sale to First 100. And so the
buyer's right, First 100’s right to the proceeds does not arise only after the
foreclosure sale. What the agreement spells out is that First 100 is entitled to -- it
made a payment to buy the past due delinquent assessments. And so prior to
foreclosure First 100 receives any payment made by a homeowner or any third party
on that past due assessment.

And so what we do not have is a situation as the purchaser is
advocating where a right to payment arises cnly after the sale of the foreclosure.
We have payments being received by First 100 prior to the foreclosure sale as well
as after the foreclosure sale. And 3.02 allow -- keeps a right to foreclosure with the
HOA. So here we have a situation where the HOA's duties is to foreclose. It retains

the lien, but all debts prior to and after foreclosure are with First 100, so that's where
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the improper splitting.

And what NRS provides is NRS allows only an HOA to assign its future
income to a third party. And so number one, we have a difference of interpretation
of this purchase seller agreement. And number two, we have even if it's arguably
that - it's arguable that there wasn't lien splitting under the contract itself, we have
an argument under NRS 116.3102 that prohibits any past due assignment of
delinguent assessment liens.

THE COURT: So the PPI that was being sold is defined as payments and
proceeds relating to delinquent assessments which would be received by or payable
to the sellerin the future.

MR. MISKEY: Yes, Your Honor, and --

THE COURT: That's on the fourth whereas clause of the recitals is where
PPl is defined.

MR. MISKEY: And if you look at NRS 116.3102 subsection P --

THE COURT: Uh-huh.

MR. MISKEY: -- it specifically permits the assignment of future income.

THE COURT: Payments which will be received by or otherwise payable to
the seller in the future.

MR. MISKEY: And that to me speaks that it would be future income.

THE COURT: Uh-huh.

MR. MISKEY: Regardless of, you know, their particular naming of whatever it
is. It seems that the income obviously had not come in as of yet. So anything
related to that particular transactions would be future income. Why they particularty
drafted the agreement that way [ don’'t know. Why they're called past, but it seems

pretty --
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THE COURT: Proceeds on past --

MR. MISKEY: Yeah, proceeds.

THE COURT: --right, why they used that term | don’t know, Butit's basically
if there’s delinquent assessments and payments come in the future on something
that's delinquent then that's what's being sold | guess as the pt'oceeds on past
income.

MS. WITTIG: Even if arguably not invalidated by the statute 16.3102 --

THE COURT: Uh-huh.

MS. WITTIG: -- we still have to deal with the issue of the imprc)per.splitting of
the lien.

THE COURT: Right. Ckay, so let me try to go through the various arguments
to make a ruling here on the plaintif’'s motion and the Carrington’s motion. So first
with respect to there had been a challenge to notice the foreclosure deed contains
the recitals which con -- or now conclusively create a conclusive presumption of the
proper notices having been given. Additionally evidence is presented that notice
was given to Carrington’s predecessor in interest Bank of America. And so it
appears that those notices were given.

To the extent that Carrington is arguing that the notices are inadequate
because it didn’t specifically break out the amount of the superpriority lien that
breaking out is not required by the statutes or by due process. And as far as I'm
concerned that issue was addressed by SFR and it doesn’'t make it an inadequate
notice. And requiring the lienholder in this case it had been Bank of America to
make the inquiries does not viclate due process.

With respect to the tender issue while there may have been an

attempted tender of the calculated 9 month of assessments in an attempt to satisfy
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the superpricrity lien, there was no subsequent efforts undertaken by the Bank to
either, you know, seek an injunction, record a lis pendens, show up at the sale or
otherwise notify a potential purchaser at the sale such as plaintiff that this had
happened. While there may potentially be some sort of a claim against the HOA
and/or it's agent who rejected the tender that in my mind is not an invalidation of the
purchase by the plaintiff at the MOA sale. 1 do believe and find that plaintiff is a
bona fide purchaser for value. They showed up. There's no indication that there
was anything but an arm’s length sate transaction that day. There’s no evidence of
any prior communication or improper activity. And in fact the evidence | have
indicates that that did not happen, that the sale was conduct -- it was properly
noticed, that anyone who showed up and bid was allowed to bid. There was nothing
to preclude it from bidding up to as high as anyone was willing to bid. Thereis no
evidence of fraud, unfairness or oppression. The fact that there had been a
rejection of the tender does not constitute an unfairness at the time of the sale.

The sale price arguably was a small percentage of the fair market value
of the property. And less than 20 percent of that fair market value. However, the
Supreme Court in Shadow Wood it did say -- demonstrating that an association sold
the property at its foreclosure sale for an inadequate price is not enough to set aside
that sale. There must also be a showing of fraud unfairness or oppression. And I've
already found there was not that showing.

And there is then a discussion about whether something is grossly
inadequate as a matter of law and the reference to the restatement of mortgages or
restatement of property regarding mortgages, which talks about generally a Court
may be warranted in invalidating a sale where the price is less than 20 percent of

fair market value. However, under the circumstances here and given the uncertainty,
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in the legal status at that time and the fact that clearly plaintiff who's getting the
property without a warranty of title and effectively buying litigation against the first
trust deed holder pre-SFR with some uncertainty about what the outcome of that
litigation would be, | cannot -- it does not appear to me that this was grossly
inadequate as a matter of law. And in fact there is -- under the set of circumstances
there is not evidence creating a genuine issue of material fact that this should be
invalidated as a matter of law with all -- you know, given all the evidence before me.

Let's see, although this loan was insured -- that is the Bank's loan was
insured by HUD it was not ever owned by HUD or another federal agency. And
under the circumstances | do not find that the state laws under Chapter 116 are
preempted by the National Housing Act in this circumstance where HUD is merely
the insurer and not the holder of the loan. And in fact HUD has provisions and
instructions about how lenders who are insured by it are to deal with superpriority
issues. So the superpriority provisions of the statute in the state of Nevada are not
preempted by the National Housing Act.

| reject the arguments that Chapter 116 and its provisions regarding this
foreclosure are unconstitutional either on its face or as applied. | do think that due
process is satisfied by the notice provisions. Bank of America received actual notice
in this case. And so there is no basis to find that there is a due process violation in
this circumstance.

To the extent that defense is also arguing that there cannot be another
superpriority lien for up to 9 months of delinquent assessment fees if ever there was
a prior satisfied lien, | do reject that argument. It seems to me that there’s up to 9
months of a given lien that can be the superpriority, the 9 months prior to initiation of

the action in accordance with the statute. And the fact that years earlier a different
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lien was satisfied does not p_reclude a superpriority fien from coming into effect on a |
subsequent deficiency leading to a subsequent lien.

| also find that there was not a violation of Chapter 116 by the purchase
and sale agreement with First 100, the HOA, and United Legal Services. They were
assigning future receipts, which is parmissible under the law,

With regard to the argument that there’s an improper splitting of the -
debt itself and the lien and that that would set aside the sale and | guess Lmdo the
whole sale, would have to be the result of defendant’s argument if accepted. The
assignment of the future amounts to be received in my mind does not constitute an
improper, or not improper, but does not constitute a split of the debt and the lien that
would preciude the HOA from foreclosing. | don't believe that was the affect or
certainly the intent of that agreement. And | don't believe that that would preclude
the plaintiff from taking title to the property as a bona fide purchaser for value
without notice of this alleged defect in the sale. So again it would not give rise to an
ability for the Bank to set aside the sale because of the alleged split as with respect
to the plaintiff at the HOAs foreclosure sale.

Ckay, | think 've addressed all the arguments. For all of those reasons
| do find that there is no genuine issue of material fact and the plainiiff is entitled to
judgment as a matter of law. So | am granting the plaintiff's renewed motion for
summary judgment and denying Carrington’s motion for summary judgment. 'l
need you to prepare an order addressing the issues so that the Supreme Court can
take a look at it and see what they think about these issues. Obviously run it past
counsel before you submit it to me for signature.

MR. MISKEY: Of course, Your Henor. Can we make sure that this gets

certified as a final order so it's appealable?
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THE COURT: It addresses all claims pending in the case so it would be,
when entered, a final order.
MR. MISKEY: Thank you, Your Honor.
THE COURT: Okay. You're welcome.
[Hearing concluded at 10:10 a.m ]
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Las Vegas, Nevada, Tuesday, August 9, 2016

[Case called at 8:38 a.m.]

MR. MISKEY: Good morning, Your Honor, Thomas Miskey on behalf of
plaintiff R Ventures VIII. |

MR. GARNER: Rex Garner on behalf of Carrington Martgage.

THE COURT: Good moring. Alright, so we're on R Venture's motion for
attorney’s fees and costs. So I've read the motion, opposition, and reply. So first let
me clarify the motion was based on NRS 116.3116, the statutory fee provision. And
you also relied on the offer of judgment provisions. It was pointed out in the
response that the statutory provision was repealed. So | guess are you still relying
on Rule 68 or -- because then there wasn’'t much discussion about that?

MR. MISKEY: No, Your Honaor, we're not relying on that as a basis for the
attorney’s fees.

THE COURT: Okay, so we're just looking at the statutory provision at this
point?

MR. MISKEY: Yes, Your Honor. |

THE COURT: Okay. Alright, so with that understanding go ahead.

MR. MISKEY: The defendant’s argument essentially does not challenge our
assertion of the reasonableness of the attorney’s fees or the mandatory fanguage in
the statute. Really what this argument is about is whether this fees provision applies
or not. And this is essentially an issue of statutory interpretation as we laid out in
our briefing.

Just going over a quick summary, first we turn to the language of the

statute. The Ianguage appears very broad. They used very broad language

JA000692



17

18

19

20

21

22

23

24

25

indicating any action prevailing party as opposed to narrowing the ciass defined and
it's merely the Association. We believe this lends credence to our argument that this
is @ more expansive attorney’s fees provision.

THE COURT: Sois this case an action brought under this section?

MR. MISKEY: Yes, Your Honor. Without NRS 116 we would have no tenable
claim for quiet title. It essentially it's enforcing the HOA's foreclosure sale for lack of
a better point. We -- the foreclosure sale vests with the purchaser the superior title
and the Bank has essentially challenged that.

it's not -- the argument of this case was not that we didn’t purchase the
property. It was all about NRS 116, whether it applied, whether it was constitutional,
And on that basis we believe that if at a very minimum the NRS 1186 provision does
not explicitly provide a cause of auction there’s an implicit cause of action based on
the multiple protections given to purchasers throughout NRS 116. To name a few
the conclusive presumption language, the fact that we take title without equity or
rights of redemption, and that we are not liable for the disbursements of excess
proceeds. All of those evidence of Legislatures intents to protect a third-party
purchaser and this is one logical extension of that.

Fur‘zher, it's consistent with the underlying purpose to permit HCAs to
foreclose by incentivizing the purchasers and by protecting the purchasers as | just
previously stated. With that unless the Court has any further questions.

THE COURT: So seeking attorney’s fees of $24,005 and costs of $1,460.50.
So the attorney’s fees, the billing statements unless I'm missing it don’t show me
who the biller is for any particular entry. So there’s rates --a lot of hourly rates of
$150, some at $265. | see some at $85. So how does that work?

MR. MISKEY: For the $85 that is our paralegal staff. The $150 is my hourly

JA000693




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

rate, And the $265 is Mr. Coon’s partner rate.
. THE COURT: Okay. Alright, | think that’s all | have for now, Thank you.

MR. MISKEY: Thank you.

MR. GARNER: Good morning, Your Honor. Thank you for the clarification. |
wasn't sure from the reply either whether they were still relying on the offer of
judgment.

THE COURT: Right.

MR. GARNER: With respect to NRS 116 | think the issue is very simple.
Was this case brought under NRS 116 or wasn't it? The statute only permits fees
for cases brought under NRS 116. We pointed out to you that they had two claims
here, one for declaratory relief, Your Honor, which was brought under NRS 30. And
for permanent and preliminary injunction, which was not brought under NRS 116
either. So | think it's a stretch to say that plaintidf brought its base under NRS 116.
NRS 118 obviously relevant to the issues in the fawsuit, Your Honor, but it was not
brought under that. The entire scheme NRS 116 was designed for the relationship
between homeowners and their HOAs, the HOA to collect, the homeowners to fight.
R Ventures is neither one of those. It's not an HOA trying to collect assessments
and it's not a homeowner fighting against its HOA. That portion' of NRS 116 also
has heen at the same time that the offer of judgment statute was repealed was also
changed so it no longer exists.

But the super priority buyers, Your Honor, aren't the class of people for
which NRS 116 was designed to benefit. 1think they are an incidental beneficiary of
a system that was designed to maximize the recovery for HOAs trying to collect on
past due assessments. So for all those reasons, Your Honor, NRS 116 fee

provision doesn't apply to this case
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THE COURT: So there’s a request, right, for declaratory relief and for
injunction -- injunctive relief? And that's, you know, how the claims are identified.
But we know that the dec relief and injunctive relief are remedies. And so really
doesn’t it depend on what the underlying issue is about? And isn’t this case about
what priority there is if you buy the property at an HOA lien foreclosure sale?

MR. GARNER: Yes, Your Honor, but the fact remains that the statute
provides for fees for cases brought under it. And that -- under NRS 116 and NRS
116 provides several causes of action for homeowner's associations, not for buyers
of foreclosure liens. So the cause of action --

THE COURT: Where does it say that?

MR. GARNER: It provides that, Your Honor --

THE COURT.: It says a judgment or decree in any action --

MR. GARNER: Right. |

THE COURT: -- brought under the section must include costs and
reasonable attorney’s fees.

MR. GARNER: Right, brought under that section. And that section, NRS
116.31186, sub 7 allows an HOA to bring an action to recover sums owed to it. And
subsection 11 provides a cause of action to the HOA to bring an action of
foreclosure upon the lien. Those are fhe two actions that the NRS 116 provisions
for, Your Honor. They don't provide for declaratory relief or permanent injunction.

THE COURT: Okay, give me a sec. So it's hard because | printed the
statute, which is - |

MR. GARNER: It's been changed.

THE COURT. -- the new revised version, 50 I'm trying to find the referenced

sections. So tell me -- let’s talk about those sections you just mentioned.

JA000695



10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. GARNER: Those sections, Your Honor, we cited to those on page 3 and
4 of our opposition.

THE COURT: Okay.

MR. GARNER: They‘re both subsections within the former version of
116.3116.

THE COURT: Uh-huh.

MR. GARNER: 7 and 11 are the subsections which provide causes of action
to the HOA to either bring an action to recover the sum, so sue the homeowner for it
or under subsection 11 bring an action to foreclose on the lien. And R Ventures
brought neither of those actions because it is not an HOA.

THE CCURT: So your reading is that this section, which is now iln subsection
12 but used to be in subsection 8 where it says a judgment or decree in any action

brought under this section. That refers only to the subsection above it which talks

|| about this section doesn't prohibit actions to recover sums for which subsection 1

creates a lien or prohibit an association from taking a deed in lieu of foreclosure, So
you’re saying if there were an action to recover sums for which this creates a lien
then that would he an action under this section?

MR. GARNER: Yes, Your Honor. And it makes sense when you think what
the Legislature is trying to do is provide an opportunity for HOAs to recover past due
assessments and to obtain their attorney’s fees so they don’t have to eat that cost
and then spread that burden among the rest of the homeowner's who are paying
their assessments on time so the rest of the community doesn't have to pick up for
those who aren't paying.

THE COURT: And then the other section you refetred to talks about that

basically if there’s an action by the association to collect assessments or foreclose a
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lien then the Court can appoint a receiver, and then it gets into how that would work.

MR. GARNER: Yes, and again, Your Honor, all of those things have a cost
associated with them that shouldn’t be borne by homeowners who are paying on
time but should rather be borne by the homeowner who isn't. And then when the
HOA forecloses on the lien and hopefully gets a buyer incentivized through the
statute to get a maximum recovery they can cover all of those costs.

THE COURT: So what if | didn't have an independent buyer at the HOA
foreclosure? Say it was HOA bought the property at a credit bid and then they were
the ones seeking a dec relief, would that be covered by a judgment or decree in an |
action brought under this section? _

MR. GARNER: I'm sorry, your hypothetical's involved with a --

THE COURT: i apologize.

MR. GARNER: -- was it a foreclosure?

THE COURT: Right.

MR. GARNER: A judicial foreclosure or a non-judicial foreclosure?

THE COURT: HOA foreclosure --

MR. GARNER: Uh-huh.

THE COURT: --if the buyer at this sale were the HOA itself and not R -
Ventures --

MR. GARNER: Right.

THE COURT: -~ and then they brought a quiet title action like this one.

MR. GARNER: Uh-huh.

THE COURT: Would that be -- and they won, would that be a judgment or
decree in action brought under this section?

MR. GARNER: | don't know the answer to that, Your Honor. I've not been
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presented wit.h that.

THE COURT: Because that wouldn’t be to recover sums and it wouldn’t be
trying to get a receiver appointed.

MR. GARNER: Right.

THE COURT: And you're saying those are the enly circumstances that are
actions under this section?

MR. GARNER: That's how | read the statute, Your Honor.

THE COURT: Okay. Thank you. Counsel.

MR. MISKEY: | would just reiterate the peint that the Bank's position is a very
narrow reading of the statute and the language is very broad and we believe very
clear. As faid outin our cofnplaint we reference NRS 116 throughout in combination
for our request for declaratory relief for quiet title. And with that we rest.

THE COURT: Okay, so the complaint in this case and the entire dispute of
this case was the piaintiff being the buyer at the HOA foreclosure sale and seeking
quiet title ultimately that the first deed of trust holder, the defendant, nc longer had
the deed of trust on the property because it was foreclosed cut by the foreclosure by
the HOA at the super priority lien. The super priority lien and its existence and the
priority that it has is set forth under NRS 116.3116.

And the dec relief quiet title claim of the complaint, which is the first
claim for relief references not only NRS Chapter 30 which allows dec relief actions,
but specifically references NR3 116.3116 in the title of the claim as the basis for it
and throughout the substance of the claim relies on that section. And similarly the
second ciaim for relief which seeks an injunction to prevent defendants from |
foreclosure relies on the priority given under Chapter 116 as the reason why they in

fact should not be permitted to fareclosure.
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And as 1 read the attorney's fee provision under NRS 116.3116 it is
mandatory that a judgment in any action brought under this section must include
costs and reasonable attorney’'s fees. And | think that this section while there are a
couple of subsections that reference certain kinds of actions as pointed out by the
defense here. | think that that is 100 narrow a reading for this attorney fee provision |
to think that after all this discussion about liens and priorities the only type of action
considered an action under this subsection is based on these two provisions, one of
which just says this section doesn’t prohibit this other kind of an action to recover
sums due. And one of which says by the way if you're bringing an action regarding
the lien you can also ask for a receiver. | don't believe that the Legislature intended
those to set forth the only circumstances where in fact costs and reasonable
attorney’s fees would be warranted.

So with plaintiff having abandoned the argument on the offer of
judgment but as to the basis for seeking attorney’s fees and costs under NRS
116.3116 | am going to grant that request. There was no dispute raised in the
opposition about the reasonableness of the fees and costs being sought and | -- the
attorney’s fees sought are $24,005. In considering the Brunzel factors, including the
qualities of the advocate, the character of the work to be done, the work actually
performed by the lawyers and the result obtained | do find -- and after reviewing the
bills that were submitted, which contain the detail regarding the work that was done,
that the work was reasonably and necessarily done for the nature of the case, the
issues that were raised, the motion practice that occurred and certainly the result
obtain, | find that the fees of $24,005 are reasonable under the circumstances.

Additionally the cost of $1460.50 reasonably and necessarily incurred,

s0 I’'m granting the motion for a total of $25,465.50. And so, Mr. Miskey, I'll need
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you to prepare a proposed order. Run it past counsel before you submit it.
MR. MISKEYf Thank you, Your Honor.
THE COURT: Thank you.
MR. GARNER: Thank you, Your Honor.
[Hearing concluded at 8:57 a.m.]

* ok ok ok w ok k

ATTEST: 1do hereby certify that I have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability.

Qs Koilhick.
Jessica Kirkpatrick -
Court Recorder/Transcriber
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J. CHARLES CQONS, ESQ.
Nevada Bar No. 10533

Charles @ coopercoons.com
Nevada Bar No, 13540

Thomas @coopercoons.com
COOPER COONS, LTD.

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

{702) 9%8-1500

Attorneys for Plaintiff

Electronically Filed

09/08/2016 01:34:50 PM

A s

CLERK CF THE COURT

DISTRICT COURT
CLARK COUNTY,NEVADA

R VENTURES VIII, LLC, a Nevada series
limited liability company of the container R
VENUTERS, LLC under NRS § 86.296,

Plaintiff,

.

TAYLOR, BEAN & WHITAKER|
MORTGAGE CORP., a Florida corporation;
WELLS FARGO BANK, N.A.,, a national
assoclation; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE{
HOMEOWNERS' ASSOCIATION, a Nevad
domestic non-profit coop corporaticn; JOYCH]
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC; DOES !
through X; and ROE CORPORATIONS II
through X, inclusive,

Defendants.

AND ALL RELATED CLAIMS.

THIS MATTER having come on for hearing on August 9, 2016 at 8:30 am, THOMAS
MISKEY, Esq., of COOPER COONS, LTD, appearing as counsel for the Plaintiff R VENTURES
VI, LLC, REX D. GARNER, ESQ., of AKERMAN, LLP, appearing for Defendan
CARRINGTON MORTGAGE HOLDINGS, LLC, and the Court having heard the representations

of counsel and aftcr having examined the records and documents on file in the above-entitled

matier and being fully advised;

i

Case No.; A-13-684151-C
Dept. No.: VI

ORDER GRANTING PLAINTIFF’S
lgc())ST.Il‘gN FOR ATTORNEY'S FEES AND
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THE COURT HEREBY FINDS:

1. NRS 116.3116(8) provides for a mandatory award of rcasonable attormey’s fees for
a prevailing party for any action brought under this section.

2. Plaintiff's first claim for declaratory relief was brought under and based in NRS
116.3116.

3. Plaintiff’s second claim for injunctive relief was brought under and based in NRS
116.3116.

4. Plaintiff’s claims are of the type contemplated by NRS 116.3116(8) and thus it
applies to the instant action.

5. Plaintiff is the prevailing part in this action and thus is entitled to an award of
attorney’s fees,

6. The Court has examined Plaintiff's submitted fees and costs under the standard set
forth in Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 455 P.2d 31 and found them reasonable
because of the nature and exient of the litigation,

7. Upon examination, Plaintiff’s submitted costs in the amount of one thousand and|
four hundred and sixty dollars and fifty cents ($1,460.50) was nccessarily and reasonably incurred
in this action.

8. Upon examination, Plaintiff’s submitted attorney’s fees in the amount of twenty
four thousand and five dollars ($24,005.00) was necessarily and reasonably incurred in this action,

1T IS HEREBY ORDERED that Plaintiff’ s Renewed Motion for Attorney’s Fees and Costs

is GRANTED.,
i
i
I
i
i
i
i
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IT IS FURTHER ODERED that Defendant Carrington Morigage Holdings, LLC’s shall

pay & monetary judgement in the amount of twenty five thousand, four hundred and sixty five

dollars and fifty cents ($25 465.30) to Plamtlff R Ventures VI, LLC.

DATED this ( day of August, 2016.

Submitted by:

COOCPER CQONS, LTD.
Attorneys at Law

o Hlma 1V, %

J. CHARLES COONS, ESQ.
Nevada Bar No, 10553
THOMAS MISKEY, ESQ.
Nevada Bar No. 13540

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

V: (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff

/e

JUDGE ELISSA F. CADISH wy
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Electronically Filed

09/29/2016 10:20:42 AM

J. CHARLES COONS, ESQ.

Nevada Bar No. 10553 CLERK OF THE GOURT
C harlestdcooperconns. com.

THOMAS MISKEY, ESQ.

Nevada Bar No, 13540

Thomas{@coopercoons.com

COOPER COONS, LTD.

10635 Park Run Drive, Suite 130

Las Vegas, Nevada 89144

(702) 998-1500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series Case No,, A-13-684151-C
limited liability company of the container R
VENUTERS, LLC under NRS § 86,296, . Dept. No.: VI

Plaintiff,
V. NOTICE OF ENTRY OF ORDER

TAYLOR, BEAN & WIHITAKER
MORTGAGE CORP., a Florida corporation;
WELLS FARGO BANK, N, A,, a national
association; BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE
HOMEOWNERS’ ASSOCJATION, a
Nevada domestic non-profit coop corporation;
JOYCE PIERCE, an individual, DOES 1
through X; and ROE CORPORATIONS 1
through X, inclusive,

Decfendants.

PLEASE TAKE NOTICE an Order Granting Plaintiff’s Motion for Fees and Costs was
entered in the above captioned matter on September 8, 2016, a copy of which is attached hereto.
I

s
fii
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There are no social security numbers contained in this document,

DATED this 30th day of September, 2016.

COOPER COONS, LTD,
Attorneys at Law

By, _~ ~

J.yCHARLES COONS, ESQ.
Nevada Bar No. 10553
THOMAS MISKEY, ESQ.
Nevada Bar No. 13540
10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

Vi (702) 998-1500

F: (702) 998-1503

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on September 30, 2016, a true and correct copy of the
above and foregoing was serve to the following at their last known address(es), facsimile

numbers and/or e-mail/other electronic means, pursuant to:
BY MAIL: N.R.C.P. 5(b), I deposited by first class United States mailing,
postage prepaid at Las Vegas, Nevada;

BY FAX: ED.C.R. 7.26(a), | served via facsimile at the telephone number
provided for such transmissions;

BY MAIL AND FAX: N.R.CP. 3(b), I deposited by first class United States
mail, postage prepaid in Las Vegas, Nevada; and via facsimile pursuant to
E.D.C.R. 7.26(a);

—X_ BY E-MAIL AND/OR ELECTRONIC MEANS: NR.CP. 5b)2¥D) and addressee
(s) having consented to electronic service, I via e-mail or other gtectronic means to the e-mail
address{es) of the addressee(s),

/sf Kim Hexamer

An cmployce of COOPER COONS, LTD.
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| through X; and ROE CORPORATIONS II

J, CHARIES COONS, ESQ.
Nevada Bar No. 10553
Charles & coopercoons,com
Nevada Bar No, 13540

Thomas @coopercoons.com
COQOPER COONS, LTD.

10655 Park Run Drive, Suite 130

Electronically Filed
08/08/2016 01:34.50 PM

A s

CLERK OF THE COURT

Las Vegas, Nevada 89144
(702) 958-1300
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

R VENTURES VIII, LLC, a Nevada series
limited liability company of the container R
VENUTERS, LLC under NRS § 86.296,

Plaintiff,
V.

TAYLOR, BEAN & WHITAKER
MORTGAGE CORP., a Florida corporation;
WELLS FARGO BANK, N.A., a national
association, BANK OF AMERICA, N.A., a
national association; SOUTHERN TERRACE'
HOMEQOWNERS® ASSOCIATION, a Nevada
domestic non-profit coop corporation; JOYCH]
PIERCE, an individual; CARRINGTON
MORTGAGE HOLDINGS, LLC; DOES I

through X, inclusive,
Defendants.

AND ATL RELATED CLAIMS,

THIS MATTER having come on for hearing on August 9, 2016 at 8:30 am, THOMAS
MISKEY, Esq., of COOPER COONS, LTD, appearing as counsel for the Plaintiff R VENTURES
VIII, LLC, REX D. GARNER, ESQ., of AKERMAN, LLP, appearing for Defendaui

Case No.: A-13-684151-C
Dept. No.: VI

ORDER GRANTING PLAINTIFF’S
l(\;[(())s'l‘rlé)N FOR ATTORNEY’S FEES AND

CARRINGTON MORTGAGE HOLDINGS, LLC, and the Court having heard the representations|

of counsel and after having exarnined the records and documents on file in the above-entitled

matter and being fully advised;
i
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THE COURT HEREBY FINDS:

I, NRS 116.3116(8) provides for a mandatory award of reasonable attorney's fees for

a prevailing party for any action brought under this section.

2. Plaintiff's first claim for dcélaratory relicf was brought under and based in NRS

116.3116.

3. Plaintiff’s second claim for injunctive relicf was brought under and based in NRS

1163114.

4. Plaintiff's claims are of the type contemplated hy NRS 116.3116(8) and thus if

applies to the instant actien.

5. Plaintiff is the prevailing part in this action and thus is entitled to an award of

attorney's fees.

6. The Courl has examined Plaintiff’s submitted fees and costs under the standard set

forth in Brunzell v. Golden Gate Nat'l Bank, 85 Nev., 345, 455 P.2d 31 and found them reasonabld

hecause of the nature and extent of the litigation,

7. Upon examination, Plaintiff’s submitted costs in the amount of one thousand and

four hundred and sixty dollars and fifty cents ($1,460.50) was necessarily and reasonably incurred

in this action.

8. Upon examination, Plaintiff’s submitted attorney’s fees in the amount of twenty

four thousand and five dollars ($24,005.00) was necessarily and reasonably incurred in this action,

IT 1S HEREBY ORDERED that Plaintiff's Renewed Mation for Attorney’s Fees and Costs

is GRANTED,
i
i
i
i
i
i
I
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IT IS FURTHER ODERED that Defendant Carrington Mortgage Heldings, LLC’s shall

pay & monetary judgement in the amount of twenty five thousand, four hundred and sixty five

dollars and fifty cents ($23,465.50) to Plamtiff R Ventures VI, LLC.

DATED this S ‘ day of Aungust, 2016,

Submiced by:

COCPER COONS, LTD.
Attorneys at Law

J, CHARLES COONS, ESQ. [/

Nevada Bar No. 10533
THOMAS MISKEY, ESQ.
Nevada Bar No, 13540

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

V: (702) 998-1500

F: {702) 998-1503

Antorneys for Plaintiff

Lok

JUDGE ELISSA F. CADISH W
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DATED this 4th day of November, 2016.

AKERMAN LLP

/s/ Natalie L. Winslow, Esq.

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

NATALIE L. WINSLOW, ESQ.
AKERMAN LLP

Nevada Bar No. 12125 )

1160 Town Center Drive, Suite 330
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Attorneys for Carrington Mortgage Holdings,

LLC
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this 4th day of November, 2016, | caused to be served a true and correct copy of
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Filing System to the following:

J. Charles Coons, Esq.

Thomas Miskey, Esq.

COOPER & COONS, LLC

10655 Park Run Drive, Suite 130
Las Vegas, Nevada 89144

Attorneys for R Ventures VIII, LLC

/s/ Allen G. Stephens
An employee of AKERMAN LLP




