as set forth in Section 5, below, to identify any duplicate return envelopes received from the same
voter.

If the eligibility of the prospective voter is not challenged, the return envelope does not bear a
“dupl.” key number, and the Excelsior list and supplemental list do not reflect that the voter has been
sent a duplicate ballot kit by the EMRB or designated as “TERMED/QUIT,” Counter 1 will open the
return envelope, extract the ballot envelope, and display the unopened ballot envelope to Counter 3
and Counter 4. Counter 1 will then drop the unopened ballot envelope into the box designated for
that purpose.

If there is a ballot in the return envelope without a ballot envelope, Counter 1 will keep
the ballot folded and place it in the box with the unopened ballot envelopes.

If there is no ballot envelope or ballot in the return envelope, Counter 3 and Counter 4
will each note that fact on his copy of the Excelsior list or supplemental list, as appropriate.

If a return envelope contains two or more ballot envelopes or ballots, no such ballot will
be counted, but the Commissioner will preserve it for display to the parties. Counter 7 will
staple both (or all) the duplicate ballots together and place them in the box designated for
return envelopes with “dupl.” key numbers.

The processing of the return envelopes will continue in this manner until all the return
envelopes given to the team have been examined and processed. When this part of the process has
been completed, the Commissioner will collect from each counting team the boxes containing the
challenged return envelopes, the return envelopes bearing “dupl.” key numbers and the other retum
envelopes received from voters who were sent a duplicate ballot kit, and all the opened and empty
return envelopes. (These last will be destroyed by the Commissioner.) At this point, each counting
team will have one or more boxes containing unopened ballot envelopes (and possibly one or more
folded ballots for those voters who failed to use ballot envelopes). These will be processed as set
forth in Section 6, below.

5. Return envelopes bearing “dupl.” key numbers or returned by voters who were sent a
duplicate ballot kit.

The Commissioner will examine, in the presence of a representative of each party, all the
return envelopes bearing “dupl.” key numbers and any other return envelope received from a voter
who was sent a duplicate ballot kit. The Commissioner will sort these, by key number, to determine
whether any prospective voter has returned more than one return envelope. (This would be reflected
by return envelopes bearing, e.g., key number “237" and “237 (dupl.)")

If the Commissioner determines that such a prospective voter has returned only one retumn
envelope, the Commissioner will open the return envelope, extract the ballot envelope (or ballot
without a ballot envelope), and give the ballot envelope (or folded ballot) to a counting team for
processing in accordance with Section 8, below.

If the Commissioner determines that a prospective voter has returned two or more return
envelopes, the Commissioner will examine each return envelope to determine which one bears the
earlier postmark. The return envelope with the earlier postmark will be processed as set forth in the
last sentence of this paragraph, and the remaining return envelope(s) will be segregated by the
Commissioner as “duplicate” and preserved, unopened, for display to the parties. If one or more of
the postmarks are illegible, the return envelope with the earliest legible postmark will be processed as
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set forth in the last sentence of this paragraph, and the remaining return envelope(s) will be
segregated by the Commissioner as “duplicate” and preserved, unopened, for display to the parties.?
The return envelope containing the presumptively valid ballot will be opened by the Commissioner,
who will extract the ballot envelope {or ballot without a ballot envelope), and give the ballot envelope
(or folded ballot) to a counting team for processing in accordance with Section 6, below. (Ref: EA
Sec. IV(B)(3), (C); CHM § 11336.4)

When the Commissioner has completed this process, displayed to the members of the trouble-
shooting team any duplicate return envelopes or duplicate ballots, and obtained each member's
consent to the destruction, the Commissioner will destroy every such duplicate.

6. Opening of ballot envelopes and counting of ballots.

After it has processed the return envelopes and the Commissioner has collected and
processed any “dupl.,” potential duplicate or challenged return envelopes, each counting team will
process its ballot envelopes in the following manner. Counter 1 will count the ballot envelopes the
team has been assigned to count to determine a total number of ballot envelopes the team has been
assigned to count. Counter 2 will then count the ballot envelopes. When the counting team agrees on
the total number of ballot envelopes, that number will be inserted on the line following the word “Total”
on tally sheet that is Exhibit 1 by an observer. Counter 1 will open each ballot envelope, one at a
time, display the empty ballot envelope to Counter 2, unfold the enclosed ballot, and place the ballot
on the table, face-up, in front of Counter 2. Counter 2 will announce and display to Counter 3 and
Counter 4 and both observers the preference expressed on the ballot and then place the ballot, face-
up, in one of three boxes sorted according to preference (i.e., a box for the Teamsters, a box for
ESEA, and a box for “no union.”y {Ref: CHM §§ 11340.5, 11340.6.)

A ballot is invalid and subject to challenge if it:

(a) Is one of two or more ballots contained in a ballot envelope;

(b) Is signed by the voter,

(c) Bears the voter's name or key number or any other means of identifying the voter;
(d) Is blank or otherwise fails to reflect a vote for any of the choices on the ballot; or
(e) Denotes a vote for more than one of the choices on the ballot. {CHM § 11340.7.)

As each ballot is called and displayed to Counter 3, Counter 4 and the observers, either
observer may challenge the validity of the ballot on any ground set forth above. /f no challenge to a
ballot is asserted at that time, it is deemed waived. If the validity of a ballot is challenged on any
ground set forth in paragraph (b) through (e), inclusive, of the preceding paragraph, it will be tallied as
a challenged ballot. Counter 2 will write “challenged” on the face of the ballot and piace it in a box
designated for challenged ballots. If a ballot envelope contains two or more ballots, Counter 2 will
staple both (or all) the duplicate ballots together and segregate them for delivery to the
Commissioner. Any such duplicate batlots will not be tallied as challenged ballots and will not be
counted under any circumstances.

After all the ballot envelopes have been opened and sorted in the manner described above, a
counter will count or recount the number of ballots in each box in the view of both observers until both
observers agree on the number of challenged ballots and the number of votes cast for the Teamsters
or ESEA. As each total is agreed upon, an observer will enter the total on a tally sheet, in the form

2 If none of the return envelopes received from such a voter bears a legible postmark, all of the return envelopes from that
voter will be attached together, segregated by the Commissioner as “duplicate” and preserved for display to the parties.
None of these envelopes will be opened.

5
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set forth as Exhibit 1. Each tally sheet must be completed legibly in green ink, and must be signed by
both observers. If any alterations are made to a tally sheet, both observers must Initial the change.

When each counting team has completed the processing of ballot envelopes and the tally
sheets have been completed and signed, it will deliver to the Commissioner the challenged ballots,
the completed and signed tally sheets, and the opened and empty ballot envelopes. (These last will
be destroyed by the Commissioner.) The remaining ballots (i.e., the ballots counted by each counting
team) will be maintained at the counting table, sealed with tape in their respective boxes, until any
requested recount (see Section 9, below) has been completed. (Ref: CHM § 11340.6.)

7. Commissioner to resolve impasse.

In the event of an impasse among the members of a counting team relating to any aspect of
the foregoing process, the Commissioner will resolve the impasse, subject to whatever challenge may
be asserted relating to the eligibility of a voter or the validity of a ballot.

8. Commissioner’s preliminary tally of ballots.

When all the completed tally sheets have been delivered to the Commissioner by each
counting team, the Commissioner will tally the total number of challenged ballots and the total number
of votes cast for the Teamsters and the ESEA.

Each challenged baliot will be given a unigue identifying number by the Commissioner and will,
after examination, be kept segregated by the Commissioner. [f it becomes necessary thereafter for
any person, including the Commissioner or any member or employee of the EMRB, to examine any
challenged ballot, the parties will be given prior notice of the examination and an opportunity to be
present while the examination is conducted. (Ref: CHM §§ 11340.7(a); EA Sec. V(D).)

After identifying each challenged ballot as described above, the Commissioner will determine
the validity or invalidity of any ballot that has been challenged on a ground other than the asserted
ineligibility of the voter. Any such ballot that is determined to be valid by the Commissioner will be
counted by him as a vote for the Teamsters or ESEA, as the case may be, and added to the total
number of votes cast for that choice. After determining that a chalflenged ballot is valid or invalid, the
Commissioner will note “challenge overruled” or “chalienge sustained,” as appropriate, and initial the
ballot. Any ballot that clearly reflects the intention of the voter, as determined by the Commissioner in
the sole exercise of his discretion, will be deemed to be valid notwithstanding the presence of any
erasure or unorthodox marking of the ballot. (Ref: CHM § 11340.7; EA Sec. V(D).)

Any remaining challenged ballots will be those challenged on the ground of voter ineligibility.
The Commissioner will not attempt to determine the validity or invalidity of any such ballot.

9. Recount.

After the Commissioner has made a preliminary tally of the ballots and (if required and
authorized) ruled on the validity or invalidity of any chailenged ballots in accordance with Section 8,
above, either the Teamsters or ESEA may request that some or all of the ballots be recounted. if any
discrepancy In the ballot count appears to involve only the ballots counted by certain counting teams,
the party demanding a recount may request that only those ballots be recounted, but the other party
may demand that the ballots counted by all the counting teams be recounted.
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If a recount is demanded, it will be conducted by the Commissioner and whatever additional
persons he may direct to assist him. Authorized representatives of the parties will be entitled to
observe the recount.

10. Commissioner’s final tally of ballots.

After making his preliminary tally, the Commissioner will prepare a written report of his final
tally in the form attached as Exhibit 2. A copy of the report will be given to representatives of the
Teamsters, ESEA and the Clark County School District. Each representative will sign the original of
the report to acknowledge the party’s receipt of a copy. (Ref: NAC 288.110(4); CHM § 11340.8.)

11. Meal and rest breaks; security of ballot-counting room.

The process of counting and tallying ballots will continue on March 5, 2013 until 7:30 pm
Pacific Standard Time (or until such later time as may be mutually agreed by the parties and the
Commissioner), and from day to day thereafter until the process has been completed and the final
tally has been certified by the Commissioner.

From time to time during the process of counting and tallying ballots, and in any case at least
once at or about mid-morning and again at or about mid-afternoon, the Commissioner may announce
a rest break of not less than 15 minutes to allow members of the counting teams a rest period. The
Commissioner shall also allow members of the counting teams a meal period of not less than 80
minutes at or about mid-day unless all parties and the Commissioner mutually agree to dispense with
or delay the meal period. Any counter or observer needing to take a break at any other time may do
so if an alternate who has been trained by the Commissioner in accordance with Section 1 of this

Procedure is available to take his place.

During any rest period, the area of the counting room containing the counting tables (“the
counting area”) will be vacated and no person, other than the Commissioner or any person
accompanying him, will approach any counting table or any area where ballots are being kept until
the Commissioner announces that the rest period has ended. The counting area will be segregated
from the rest of the counting room with a rope or some simitar line of demarcation.

During any meal period, the counting room will be closed and locked for the duration of the
period and security officer will remain present to ensure that no person enters the counting room until
the Commissioner returns and announces that the meal period has ended.

Any person entering or exiting the counting room while it is open, other than employees of the
Sawyer Building, will be required to sign in and out, giving his name and the time of his entry or exit to
the security guard monitoring the door. Any such person must use the door nearest the registration
desk to enter or exit the room. Any attorney for the parties and any person acting as an observer,
counter or alternate will be issued a name badge by the Commissioner, and will be required to wear
the badge while in the counting room. Any person without a name badge will not be permitted in the
counting area, but may observe the proceedings from outside the counting area so long as he does
not disrupt the counting process. The parties will arrange for the presence of security personnel in
the counting room, and any person who disrupts the counting process or otherwise behaves in a
discourteous or unprofessional manner may be removed from the counting room at the request of the
Commissioner.

Although coffee and water are expected to be available in the counting room outside the
counting area, no food or drink of any kind will be aliowed in the counting area itself. No bags,

000118




purses, pens (other than the green pens issued by the Commissioner) or markers will be permitted in
the counting area.

In the event of a bomb threat, fire alarm or other emergency occurring during the counting
process that requires that the counting room be vacated, the members of the counting team shall exit
in an orderly.fashion and shall leave the ballots and counting materials in the counting room. The
Commissioner shall have authority to order that any additional security precautions be taken.

If the process of counting and tallying ballots cannot be completed on March 5, 2013, the
process will resume the following day and each day thereafter, at such time and place as the
Commissioner designates in consultation with the parties. During each hiatus, the Commissioner will
take such action as is necessary to secure the ballots, the tally sheets and any related records (e.g.,
the copies of the Excelsior list and supplemental list) at the offices of the EMRB or at some other
secure and “neutral” location designated by the Commissioner. To the extent practicable, the ballots
and records being counted and tallied by each counting team will be segregated from the ballots and
records of every other team, so that the accuracy of each counting team’s tally is maintained and the
team can resume its work after the hiatus without undue delay or confusion. Any expense associated
with the transportation and safeguarding of ballots and records will be borne equally by the parties. A
representative of each party may accompany the ballots and records while they are being transported
to a secure location.

Upon the conclusion of the counting process, the Commissioner  will arrange for the
transportation and secure storags of the ballots and related documents, until such time as the EMRB

or a court of competent jurisdiction orders the destruction of these materials. The Teamsters and
ESEA will share equally In any cost associated with such transportation and storage.

The End
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NEVADA LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

Counting Team No.
Case No. A1-045735

Important: This form must be completed legibly, in green ink, and any changes must be
initialed by both observers who sign the form. Return this form to the Commissioner when the
process of counting ballots has been completed.

We hereby certify that the number of challenged ballots identified by the above-referenced
counting team, and the number of votes counted by the team and cast for Teamsters Local 14 or
ESEA, are as follows:

Number
Challenged ballots
Teamsters Local 14
ESEA
Total
Date: March , 2013.
ESEA Observer
Print Name Signature
Teamsters Observer
Print Name “Slgnature
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NEVADA LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

International Brotherhood of Teamsters,
Local 14, AFL-CIC,

Petitioner,
vS. Case No. A1-045735

Clark County School District and Education
Support Employees Association,

Respondents.
!
And related counter-claim
f
TALLY OF BALLOTS

As Commissioner of the Nevada Local Government Employee-Management Relations Board, i hereby
certify that the results of the tabulation of ballots cast in the elaction held in the above-captioned
matter, and concluded on the date set forth below, were as follows:

1. Number of ballots cast:
2. Number of void ballots cast:
3. Number of ballots challenged based on alleged defect in ballot:
3(a). Number of chalienges sustained:
3(b). Number of challenges overruled (include in 5, 6 or 7, as appropriate): .
4. Number of valid votes cast for Teamsters Local 14:
5. Number of valid votes cast for Education Support Employees Association: . .
6. Number of valid votes cast for No Union:
7. Total number of valid votes counted {sum of 4, 5 and 6}): —
8. Number of ballots challenged based on alleged ineligibility of voter:
Dated: , 2013. By the Commissioner

Brian Scroggins

We acknowledge receipt of a copy of this tally:

Teamsters Local 14 Clark County School District Education Support
Employees Association
By By By
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Kristin L. Martin, SBN 7807

Andrew J. Kahn, SBN 3751

McCRACKEN, STEMERMAN & HOLSBERRY
1630 S. Comunerce Street

Las Vegas, NV 89102

Tel: (702) 386-5107

Fax: (702)386-9848

klm@dcbsf.com

ajk{@dcbsf.com

Attorneys for [nternational Brotherhood of
Teamsters Local 14

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS LOCAL 14, an employee
organization,

Petitioner,
V.

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonprofit
corporation; STATE OF NEVADA, LOCAL
GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD, an
agency of the State of Nevada; and CLARK
COUNTY SCHOOL DISTRICT, a county
school district,

Respondents.

Electranically Fited
02/04/2013 02:04.08 PM

A b i

CLERK OF THE COURT

CASENO.: 06A528346

NOTICE OF ENTRY OF ORDER
GRANTING PETITION FOR
JUDICTAL REVIEW

NOTICE OF ENTRY OF ORDER

GRANTING PETITION FOR JUDICIAL REVIEW

Case No.; A528346
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PLEASE TAKE NOTICE that on January 26, 2007, the attached order was
entered by the Court.

Dated: February 4, 2013 Respectfully submitted,
McCRACKEN, STEMERMAN & HOLSBERRY

ls! Kristin L. Martin
KRISTIN L. MARTIN

Attorneys for International Brotherhood of Teamsters
Local 14

1

NOTICE OF ENTRY OF ORDER
GRANTING PETITION FOR JUDICIAL REVIEW

Case No.: A528346
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Electronically Filed
02/01/2013 D1:28:31 PM

oRDR Qi b el
Kristin L. Martin, SBN 7807 CLERK GF THE COURT
Andrew J. Kahn, SBN 3751

McCRACKEN, STEMERMAN & HOLSBERRY
1630 S. Commerce Street

Las Vegas, NV 89102

Tel: (702) 386-5107

Fax: (702) 386-9848

klm@dcbsf.com

aik@dcbsf.com

Attorneys for International Brotherhood of Teamsters
Local 14

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL BROTHERHOOD QF CASE NO.: 06A528346
TEAMSTERS LOCAL 14, an employee organization, O.: 06A32

Petitioner, ORDER

AL

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonprofit corporation;
STATE OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD, an agency of the State of Nevada; and
CLARK COUNTY SCHOOL DISTRICT, a county
school district,

Respondents,

Vi
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ORDER Pape 2 No.: A518346
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Petitioner International Brotherhood of Teamsters Local 14’s Second Supplemental Petition
for Judicial Review came for hearing in Department | of this Court at 10:00 a.m. on January 8, 2013.
Appearing for Petitioner International Brotherhood of Teamsters Local 14 (“Local 14™) was Kristin
L. Martin of McCracken, Stemerman & Holsberry. Appearing for Respondent State of Nevada Local
Government Employee-Management Relations Board (“EMRB”) was Nevada Attormey General by
Deputy Attorney General Scott Davis. Appearing for Respondent Education Suppert Employees
Association (*"ESEA") was Michaet Dyer of Dyer, Lawrence, Penrose, Flaherty & Donaldson.

The Petition for Judicial Review is GRANTED. This matter is remanded to the EMRB to
adopt an election pian for the runoff election between Local 14 and ESEA that is reasonably

calculated to produce a definitive result,

IT IS SO ORDERED.
Dated this 3/_ day of January, 2013.
Hon. KennethC. Cory  {¢n
District Court Judge
ORDER Pare 2 Na.: ASIR346
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on February 4, 2013, the foregoing NOTICE OF
ENTRY OF ORDER GRANTING PETITION FOR JUDICIAL REVIEW in Case No.:
A528346 has been filed through the Wiz-Net Electronic filing system of the Eighth Judicial
District Court, Clark County, Nevada. The foregoing will be sent via U.S, First Class Mail to

the interested parties in this action as follows:

Via First Class Mail:

Donna Mendoza-Mitchell, Esq.
Carlos McDade, Esq.

Scott D. Greenburg, Esq.
Office of General Counsel
Clark County School District
5100 W, Sghara Avenue

Las Vegas, NV 89146

Michael Dyer, Esq.

James W. Penrose, Esq.

Todd E. Reese, Esq.

Dyer, Lawrence, Penrose, Flaherty
Donaldson & Prunty

2805 Mountain Street

Carson City, NV 89703

Catherine Cortez Masto, Esg.

Nevada Attorney General

Scott Davis, Esq. Deputy Attormey General
555 E. Washington Avenue #3900

Las Vegas, NV 89101

Dated: February 4, 2013 /s/ Dinh Luong
Binh Luong

CERTIFICATE OF SERVICE Case No.: A528346
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Attorney Genersl's Oifice
Las Vepgas, NV 80104

§55 E. Washington, Suite 3300
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CATHERINE CORTEZ MASTO
Attorney General

Scott Davis, #10019
gau Attorney General : ‘
E. Washington Avenue, Suite 3900 Electronically Filed
Las Vegas, Nevada 89101 Mar 01 2013 04:27 p.m.

702) 486-3894 . :

702 486-3416(f %) Tracie K. Lindeman
sdavis@ag.nv. a Clerk of Supreme Court
Attorneys for etltxoner

IN THE SUPREME COURT OF THE STATE OF NEVADA
GOVERNMENTEMBLOYEE
MANAGEMENT RELATIONS SUPREME COURT CASE NO;
BOARD, ‘
v Petitioner, District Court Case No. 06-A-
' 528346

THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and
for the County of Clark and THE
HONORABLE KENNETH CORY,
District Judge,

Respondents
and

INTERNATIONAL
BROTHERHQOD OF TEAMSTERS,
LOCAL 14; EDUCATION SUPPORT
EMPLOYEES ASSOCIATION; and
CLARK COUNTY SCHOOL
DISTRICT,

Real Parties in Interest

NOTICE OF PETITION FOR WRIT OF MANDAMUS OR
"INTHE ALTERNATIVE FOR WRIT OF CERTIORART

TO: HONORABLE KENNETH CORY, DISTRICT COURT JUDGE;

TO: INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
LOCAL 14 by and through its attorney KRISTIN L. MARTIN,
ESQ.;

. Docket 62719 DPocument 2013-06466

ONO\ON-A=2.

UOUTZ/




© 00 ~N O U B W N =

T S |
oW O

Aftorney General's Office
555 E. Washington, Suite 3900
Las Vegas, NV 89101
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TO: EDUCATION SUPPORT EMPLOYEES ASSOCIATION by and
through its attorney MICHAEL DYER, ESQ and

TO: CLARK COUNTY SCHOOL DISTRICT by and through its
attorney CARLOS L. McDADE, ESQ.

Please take notice, pursuant to NRAP 21(a)(1) that Petitioner the
STATE OF NEVADA, LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD has filed a Petition for Writ of
Mandamus or in the Alternative For a Writ of Certiorari on this 1st day of
March, 2013.

DATED this (O | day of March, 2013.

CATHERINE CORTEZ MASTO
ATTORNEY GENERAL

BY: |

COTT DAVIS, #10019
Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

Attorneys for LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT
RELATIONS BOARD
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Las Vegas, NV 89101

Attorney General's Ofiice
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Office of the Attorney
General and that on the ‘_if_ day of March, 2013, pursuant to NRAP
25(c)(1)(B), I caused the foregoing NOTICE OF PETITION FOR WRIT OF
MANDAMUS OR IN THE ALTERNATIVE FOR WRIT OF CERTIORARI

to be served by mail on the parties listed below:

The Honorable Kenneth C. Cory
Eighth Judicial District Court
Department I

Reglonal Justice Center

200 Lewis Ave.

Las Vegas, NV 89101

Kristin L, Martin, Esq.

McCracken, Stemerman & Holsberry
1630 S. Commerce St.

Las Vegas, NV 89012

Attorneys for International
Brotherhood of Teamsters, Local 14

Michael W. Dyer, Esq.

Dyer, Lawrence, Penrose, Flaherty,
Donaldson & Prunty

2805 Mountain St

Carson City, NV 89703
Attomeys%r Education Support
Employees Association

Carlos McDade, Esq.

Donna Mendoza-Mitchell, Esq.

Office of General Counse

Clark County School District

5100 W. Sahara Ave.

Las Vegas, NV 89146

Attorney for Clark County School District

et YW (Lo,

An Bmployee of the ATTORNEY
GENEIEAE’S QFFICE
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CATHERINE CORTEZ MASTO

Attorney General

Scott Davis, #10019

Deputy Attorney General - : : . I

555 E. Washington Avenue, Suite 3900 L Electronically Filed

Las Vegas, Nevada 89101 - } Mar 01 2013 04{25 p.m.
702) 486-3894 : Tracie K. Lindefnan

702) 486-3416 (fax) ' " Clerk of Suprenpe Court

sdavis@ag.nv,gov
Attorneys Tor Petitioner

IN THE SUPREME COURT OF THE STATE OF NEVADA

STATE OF NEVADA, LOCAL

GOVERNMENT-EMPLOYEE ,
MANAGEMENT RELATIONS SUPREME COURT CASE NO.:
BOARD,

Petitioner, District Court Case No. 06-A-

V8.

THE EIGHTH JUDICIAL DISTRICT
COURT of the State of Nevada, in and
for the County of Clark and THE
HONORABLE KENNETH CORY,
District Judge, :

528346 .

Respondents
and

INTERNATIONAL
BROTHERHOOD OF TEAMSTERS
LOCAL 14; EDUCATION SUPPORT
EMPLOYEES ASSOCIATION; and
CLARK COUNTY SCHOOL
DISTRICT,

Real Parties in Interest

PETITION FOR WRIT OF MANDAMUS OR

—

L PETITION AND RELIEF SOUGHT
The STATE OF NEVADA, LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD (“EMRB”), by and through

’ Docket 62719 Dooument 2013-06464
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counsel CATHERINE CORTEZ MASTO, Attorney General for the State of 7
Nevada and Scott Davis, Deputy Attorney General, respectfully petitions this
Court for the issuance of a writ of mandate or in the alternative a writ of
certiorari against the Honorable Kenneth Cory, Judge of the Eighth Judicial
District Court, State of Nevada directing said Judge and Court to deny the
petition for judicial review filed by International Brotherhood of Teamsters,
Local 14 (“Local 14”) in District Court Case No. 06-A-528346, and to refrain
and desist from any further judicial review over representative election
proceedings before the EMRB until after the conclusion of any such election
or alternatively declaring the portion of District Court’s order dated January
21, 2013 and entered on February 1, 2013 which grants Local 14’s petition
for judicial review to be annulled, void and of no effect.

The EMRB asserts that NRS 288.160(4), the Local Government
Employee-Management Relations Act - NRS Chapter 288 (“EMRA™) and
principles of administrative law eiiminaie the availability of judicial review of |
any pre-election order or decision of the EMRB during a representative
election being conducted pursuant to NRS 288.160(4). A district court cannot
acquire jurisdiction to conduct a judicial review over such an election
proceeding until after the election has been conducted and the EMRB makes a
final decision pertaining to the recognition of a bargaining agent by a local
government employer, Specifically the EMRB contends that the District
Court lacked jurisdiction to entertain and subsequently grant the petition for
judicial review filed by Local 14,

The EMRB has no plain, speedy or adequate remedy by appeal for the
reason that the District Court ordered the matter remanded to the EMRB,
which is not an appealable order under State Taxicab Authority v. Greenspun,
109 Nev. 1022, 862 P.2d 423 (1993).
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WHEREFORE the EMRB prays for relief as follows:

1. That a writ of mandamus be issued by this Court directing
Respondent District Court and the Honorable Judge thereof to dismiss and
deny the petition for judicial review in Case No. 06-A-528346 because the
District Court lacks jurisdiction to conduct a pre-election petition for judicial
review; or _

2. That a writ of certiorari be issued by this Court annulling that the
portion of the District Court’s order dated February 1, 2013 which grants
Local 14’s petition for judicial review and declaring that said order is void and
is of no effect whatsoever; and

3.  For such further relief as this Court deems proper.

DATED this (9 / __day of March, 2013,

CATHERINE CORTEZ MASTO
- ATTORNEY GENERAL

by P O

_~8COAT DAVIS; #10019
Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

Attorneys for LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT
RELATIONS BOARD
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AFFIDAVIT OF PARTY BENEFICIALLY INTERESTED IN
SUPPORT OF PETITION FOR WRIT OF MANDAMUS OR IN THE
ALTERNATIVE WRIT OF CERTIORARI

STATE OF NEVADA - )

) ss.
COUNTY OF CLARK )

I, BRIAN SCROGGINS, do hereby declare that:
1. I am the duly appointed Commissioner of the Nevada Local Government Employee-
Management Relations Board (“EMRB”) a Respondent in the underlying action and petitioner in)
this matter before the Nevada Supreme Court. . .
2. 1 am familiar with the operations and activities of the EMRB.
3. The EMRB affects 160 local government employers and 214 employee associations of
unions representing approximately 80,000 local government employees throughout Nevada
4, In my capacity as Commissioner of the' EMRB, I have read the foregoing Petition for
Writ of Mandamus or the Alternative for Writ of Certiorari and know the contents thereof, and
that the pleading is true of my own knowledge except as to those matters stated on information
and belief, and that to such matters I have believe them to be true..

FURTHER AFFIANT SAYETH NAUGHT

BRIAN SCROGGINS

SUBSCRIBED AND SWORN to before
Me this_2¢_day of February, 2013

Notary Public

VICTORIA BROADBENT - |-~

2\ Notary Publc State of Newsd §.
No. 85-106011-1:- ¢
My uppt, exp. June 1, 3014
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Ji. ISSUE PRESENTED

Whether NRS 288.160(4) grants jurisdictioﬁ to a district court to
conduct & pre-election judicial review of an interlocutory order that
establishes the procedure for conducting a representative election.
I, STATEMENT OF FACTS

In 2002 Real Party in Interest International Brotherhood of Teamsters,
Local 14 petitioned the EMRB to be recognized as the bargaining agent for
the bargaining unit of non-certified employees employed by the Clark County
School District. (Appx. 001-007). This group of employees is currently
represented by Real Party in Interest BEducation Support Employees
Association (“ESEA™). On September 24, 2002 the EMRRB decided that a
representative election was necessary to asgertain whether Local 14 or ESEA
had the majority of support of employees iﬁ the bargaining unit. (Appx. 008-
016). Due to a pre-election judicial review and apbeal to this Court the actual
election was not conducted until 2006. (Appx. 034-03-5). The EMRB |
determined that no organization received majority support in that election.
(Appx. 034-035). |

" A second petition for judicial review followed and under a former

version of NAC 288.110(7) the District Court and then this Court held thata
runoff election must be conducted. (Appx. 035-036; 037-042). This Court’s
decision was issued in December of 2009. (Appx.' 037-042). After then
allowing Local 14 and ESEA an opportunity to reach a consent agreement on
the procedure to be used when conducting the runoff election, the EMRB

attempted to move forward and conduct the runoff election when no

! gee LCB File No. T001-12A. Pursuant to NRS 233B.063(3) the change to NAC ,
288.110(7) is currently a temporary change and cannot be converted into a permanent
change unti! after July 1, 2013.
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agreement was forthcoming from Local 14 and ESEA. (Appx. 043-058).
Local 14 submitted a motion to the EMRB seeking approval of its own
proposed election plan which t'he_EMRB denied as the plan had not been
agreed upon by all parties. (Appx. 059-062). After the EMRB announced its
intentions to move forward under the same procedure that had governed the
original election in 2006, Local 14 filed a petition for judicial review and
petition for writ of mandamus with the Eighth Judicial District Court seeking
review of the EMRB’s decision to use the same procedures in the runoff
election. (Appx. 063-112).

Pursuant to stipulation the District Court ordered a stay of the EMRB
proceedings moving toward the runoff election. (Appx. 120-125). On August
24, 2102, the District Court lifted the stay except as to actually holding the
runoff election which allowed the EMRB to finalize details such as the dates
and locations which needed to be updated from the original election plan
(Appx. 245). After the stay was lifted the EMRB approved a plan that called
for the election to be conducted by mail between February 4, 2013 and March
5, 2013, (Appx. 246- 274) The plan the EMR.B approved for the runoff
election was the same plan which had been used to conduct the original
election, and whlch had been reached by consent between Local 14 and
ESEA, with new dates and locations being the only substantive changes.
(Compare Appx. 017-030; 246-274).

However on January 8, 2013 the sttnct Court granted Local 14's
petition for judicial review and directed the EMRB to come up with an
election plan that was “reasonably calculated to produce a definitive result.”
(Appx. 365-366), The District Court did not preciude the EMRB from using

{any clection plan,. mcludmg the same plan which had controlled the original

election, but did prevent the EMRB from moving forward with the runoff
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|election plan that had been approved and placed the EMRB under the

- (2

obligation to repeat the process of developing an election plan ab initio
(Appx. 365-366). In effect, this puts the EMRB even further behind in the
election process than it was at the time this Court ordered the runoff election
back in 2009 because the EMRB is still obligated ‘to conduct the runoff
election, but is now without the benefit of an existing election plan and must
construct a plan from scratch.

In the proceedings before the District Court the EMRB repeatedly
argued that the District Court lacked jurisdiction to consider a pre-election
petition for judicial review, and that the judicial review must wait until after
the election was conducted. (Appx. 169-190; 275-288)> The EMRB
requested that the District Court make a specific finding on the issue of its
subject matter jurisdiction. (Appx. 287) The District Court did not make any
specific finding but implicitly held that it did have Junsdxctlon by granting the
petition for Judlclal review over the objections of the EMRB. (Appx. 365-
366).

IV. LEGAL ARGUMENT

In order to clarify the law in this and in future EMRB election
proceedings it is appropriate for this Court to exercise its original jurisdiction
and issue a writ of mandamus directing the District Cqﬁrt to deny the petition
for judicial review filed below or by granting a writ of bcftiorari to -'nuilify -the
District Court's order due to a lack of jurisdiction to review pre-eiectmn
decisions setting the prooedure for a representative election. By grantmg this

writ petition the Court can definitively clarify this issue and determine

2 The EMRB agreed that the District Court had jurisdiction to consider that portion of
Local 14’s petition which sought mandamus relief. The District Court properly denied the
request for a writ of mandate (Appx. 364). Thus the harm to the EMRB in this case sfems
entirely from the relief ordered as a result of Local 14’s petition for judicial review,
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whether Nevada will be an aberration from the prevailing standards of labor

law or will instead follow the uniform weight of authority.

A. Relief by Extraordinary Writ is Appropriate And Necessary
To Clarify The Availability of Judicial Review Prior to
Holding A Representative Election Under NRS 288.160.

A writ of mandamus is available to compe.l the performance of an act
by an inferior tribunal. See NRS 34.160 and Round Hill Gen. Tmp. Dist. v,
Newman, 97 Nev. 601, 637 P.2d 534 (1981), “To justify the issuance of the
writ to enforce the performance of an act by a public officer, two things must
concur: the act must be one the performance of ‘which the law specially
enjoins as a duty resulting from an office,” and an actual omission on the part
of the respondent to perform it.” State v. Gracey, 11 Nev, 223, 233 (1876).
As set forth below, the law compels the District Court to ‘deny Local 14’s
petition for judicial review due to the lack of jurisdiction to conduct a pre-
election petition for judicial review. The actual omission of that duty
occurred when the District Court improperly exercised jurisdiction over the
judicial review by granting Local 14’s petition. (Appx. 365-366),

Alternati‘}ely, the Court should issue a writ of certiorari that the District
Court’s decision on Local 14’s petition for judicial review was beyond its
jurisdiction. NRS 34,020, This Court has previously held that certiorari v;ras
appropriate to remedy a district cowrt’s review of an administrati{re decis.{on
where the district court lacked the jurisdiction to do so. Ruddell v. Sixth
Judicial Dist. Court in and for Humboldt County, 54 Nev. 363,17 P.2d 693
(1933). Certiorari is appropriate because the District Court e}'gceeded.its
jurisdiction when conducting the pre-election judicial review, the order of

remand back to the EMRB is not an appealable order pursuant to Greenspun,
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and no other plain, speedy and adequate remedy exists to correct the
jurisdictional issue. NRS 34.020(2).

Additionally, this Court will consider an extraorglinary writ, even when
there is a speedy and adequate remedy at law, when “an important issue of
law needs clarification, and public policy will be served by this Court’s
invocation of its original jurisdiction.” Dayside Inc. v. First Jud. Dist. Ct,
119 Nev. 404, 407, 75 P.3d 384, 386 (2003), overruled on other grounds by
Lehrer McGovern Bovis, Inc. v, Bullock Insulation, Inc., 124 Nev, 1102, 197
P.3d 1032 (2008). This petition satisfies both criteria.

1. This Petition Concerns Au Important Issue of Law

The central issue in this petition is the ability of the EMRB to quickly
and expeditiously hold a representative election unmolested by judicial
interference until after the election has actua'ﬁy been conducted.

The EMRB is the state agency which administers the EMRA affecting
all local govemﬁent‘e'mployees and employers. See NRS 288.110(2). This
includes 160 local government employers and 214 employee associations or
unions representing approximately 80,000 local gbvemment 'employees
throughout Nevada. Under the EMRA, the recognized unions negotiate terms
and conditions of employment on behalf of these employees with their local
government employers. NRS 288.150, If the employees in a bargaining unit
become diesatisﬁed with their chosen representative, the EMRA provides for
only one mechanism for them to remove a bargaining representative- a
majority of empioyees in a bargaining unit must w;thdraw their support of the
recogmzed union, NRS 288.160(3)(c).” Often, thxs measure of support is
gauged by a‘secret ballot election conducted by the EMRB. NRS 288,160(4).

? Individual employees lack standing to file a petition with the EMRB to dislodge an
incumbent union. Instead, the employees must either convince the local government
employer to seek written permission from the EMRB to withdraw recognition of the
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The issue of whether a district court may conduct a pre-election judicial |
review of the procedure chosen to conduct the election is a significant issue in
the field of labor law because it determines whether or not a party that seeks
to stall or delay a representative election has a judiciai’ly available procedure
to do so or whether the EMRB may expeditiously hold an election without
premature judicial interference. ' . |

Whe & representative election is held to determine whether a group of
employees supports a particular union to be the chosen representative, it is
imperative that the election be able to occur quickly in order to accurately
assess employee support for a prospective union or else employee support for
the prospective union may begin to wane. See Samuel Estreicher, Improving
the Administration of the National Labor Relations Act Without Change, 5
FIU L. Rev. 361, 365 (2010) (discussing the need fof the NLRB to quickly
conduct election proceedings). | |

The 1mportance of the question of the role that a pre-electlon Jud101al'
review plays in delaying representation proceedings was addressed by the
United States Supreme Court in Boire v. Greyhound Corp., 376 U.S. 473
(1964), In Boire the Supreme Court considered the legislative history of the
National Labor Relations Act (“NLRA”) and acknowledged that Congfess had
intentionally restricted the ability of the courts to review Board certification
proceedings. Id* According to the legislat'i*;re “history accepted by the
Supreme Court in Boire, setting the appropnate fime for judicial rev1ew was

1

an 1mportant issue because “...the union, unless an election can promptly be

incumbent union, see NAC 288.145(2), or else organize themselves into a competing
organization which can then petition for recognition. NAC 288, 146.

4 Boire did discuss two natrow exceptions to the general rule that arise when national
interests of foreign policy are at stake, or when the agency is acting outside of its statutory
authority, Boire at 480, however neither exception is implicated in this case.

10 5
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held to determine the choice of representation, runs the risk of impainnent of
strength by attrition and delay while the case is draggmg on through fhe
courts,” and “. such provision would permit dllatory tactics in rep1esentatxon
proceedmgs » Id, at 478 (quoting H.R.Rep. No. 972 74th Cong,, lst Sess. 5
and 93 Cong Rec. 6444, respectwely) Likewise, a premature judicial review
inhibits the EMRB’s ability to accurately and effectlvely gauge the level of
support for a given union by the employees ofa parncu'larrbargammg unit.
Where a court invades the jurisdiction and authority of a public agency
so that the agency’s statutory duties cannot be effectively fulfilled, this raises
questions of “high importance.” NLRB v. Waterman S.S. Corp., 309 U.S. 206,
208 (1940). Waterman is especially instructive as it involved a similar
situation where, among other issues, the National Labor Relations Board
(“NLRB”) was attempting to conduct a rcpresnntatlve electmn but t‘le election
had been halted pending review by the court of appeais Id. at 224-2’?5 After
exercising its discretionary authority to grant certlorarl, the Supreme Court
held in Waterman that “[t]he control of the election proceedings, and the
determination of the steps necessary to conduct that election fairly were
matters which Congress entrusted to the Board alone. Interference in those
matters constituted error on the part of the court below.” Jd. at 226. |
Accordingly, a Iengthy and protracted election process inhibits the
employees® ability to freely select then' bargammg representatwes by
entrenching an already—recogmzed union m the posmon as the recogmzed
bargalmng agent. As the issue in this petltion concerns the only statutonly
available remedy for employees to select their representatwes and affects the
ability of the EMRB to carry out rneamngful electxons this petltlon concems

important issues of law.

11
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2. | Public Policy Is Served By Granting This Petition

The EMRA reflects the public policy of this State that local government
employees in Nevada have the right to join employee orgamzatlons to have
employee orgamzatlons recognized by thelr employers, and to have &
recog,mzed orgamzatlon bargain on their behalf to establish terms and
conditions of their employment NRS 288, 140 288 150 NRS 288 270(1)(e)
This Court has repeatedly acknowledged that that by enactmg the EMRA, the
Leglslature “,..intended to apply principles similar to those of the NLRA to
its public employers.” Weiner v. Beatty, 121 Nev. 243, 248-249, 116 P.3d
829, 832 (2005) (quoting Truckee Meadows v. Int'l Firefighters, 109 Nev.
367, 374, 849 P.2d 343, 348 (1993)).

Delaying a representative election through a premature judicial review
frustrates the public policies embodied in the EMRA As set forth above, a
delay in an election by allowing premature Judmlal review creates
impediments for local government employees to organize and to have their \
interests represented by the organization of their clnoice-.

A review of authority surrounding the NLRA indicates that the _need' o
efficiently and quickly hold representative elections withoet Judicial
interference is one of the paramount purposes of the NLRA This was
unemb1guously expressed by the United States Supreme Court in American
Federation of Labor v. NLRB, 308 U. S. 401 (1940). In American Federation
of Labor, the Supreme Court held that the NLRA expressed a deliberate
choice to exclude “representation eertiﬁcetions of the Board from the review
of federal appellate courts.” Id. at 411, This deliberate choice ‘was made
precisely to avoid the problems oaused by “long delays in the procedure
resulting from applleatlons to the federal appellate courts for review of orders
for elections,” Id. at 409-410, o |

12
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Boire likewise expressed that the limitations on judicial review in
representation proceedings under the NLRA were a deliberate choice to give
effect to the public policy of avoiding the lengthy'delays caused by judicial
review. Boire at 478-479. |

In N.L.R.B., v; A.J. Tower Co., 329 U.S, 324 ( 1946) the Supreme Court
again acknowledged the public policy .contained within the NLRA that
representative elections must be conducted quickly in order to be meaningful.
In A.J. Tower, thie Supreme Court expressed that the representative election
provisions of the NLRA required “the Board [t6] adopt policies and
promulgate rules and régu]ations in order that employees’ votes may be
recorded accurately, efficiently and speedily.” /d. at 331.

The National Labor Relations Board itself has also acknowledged the
policy contained within the NLRA that representaiive elections must be
resolved expeditiously. See, e.g., Northeastern University, 261 NLRB 1001,
1002 (1982); see also, Tropicana Products, Inc., 122 NLRB 121, 123 (1958)
(stating “[iln many situations, notably representation proceedings under
Section 9, time is of the essence if Board proccsse§ are to be effective.”).

As the EMRA is modeled after the NLRA and is intended to apply the
same prinéiples-of the NLRA to Nevéda ’s local government employees, it
follows that the same public policy supportmg an expedltlous electmn that is
free of premature judicial review arising under the NLRA also arises under
the EMRA The EMRB has long held that that representatlon questions must
be resolved exped1t10usly See General Sale.s' Drzvers, Delivery Drzvers, and
Helpers Teamsters Local No. 14 v. City of Las Vegas, EMRB Case No. Al-
045307, Item No. 76, 1978 WL 419110 (March 6, 1978); see also, Retail
Clerks Union, Local 1434 v. Washoe Medical Center, EMRB Case No. Al-
045312, Ttem No, 82, 1978 WL 419116 (May 10, 1978) (referring to the

-13
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recognition pfocedures in NRS 288.160 as “a éimple and expeclitious
procedure™).

As stated above, the EMRA affords that the sole remedy fo employees
who are dissatisfied with a recognized labor umion is to dislodge the
recognized union by withdrawing their support and often proceeding through
a representative election. NRS 288.160(3)(c); (4). A slow and cumbersome
election process that must first navigate the time-consuming and often costly
process of judicial review before an election can even be held only helps to
solidify the status quo because it provides extra layers of procedural
protection to blunt the enthusiasm for a new union to become the recognized
bargaining agent and begin representing the employees. This only works to
disadvantage the employees themselves by removmg an incentive for thelr
union to be an effective representative — the lncentwe that the union may be
quickly replaced by the employees if it fails to adequately perform. ThlS runs
conirary to the public policy embodied in the EMRA to allow local
government employees to choose their own bargammg representatwes by a
show of maj ority support. NRS 288.160(2). ‘

Further, the drain on support and resources that accompames pre-
election judicial review interferes with the employess’ rlght to select thetr
own bargaining representative because it favors larger organizations Wlth the
resources to litigate as opposed to smaller grass-roots orgamzatmns that may

seek recognition as a bargalnlng agent but lack thc resources to endure
lengthy pre-elcctlon litigation.

This public policy is expressed in NRS 288. 160(4) which estabhshes
the authority to conduct secret ballot elections and authorizes jUlelal review
but simultaneously defers judicial review until after the electlop has. been

concluded and a final decision has been made by the EMRB.

14
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Therefore this petition raises issues that are important because they
concern the fundamental purposes of the EMRA, and public policy would be
served by. granting this ‘writ petition because it would return the VE'MRB
election process to the expeditious process that is free of premature judicial
review as envisioned by NRS 288.160(4). Thus, important questions of law
and public policy are involved and this Court should exercise its original
jurisdiction and grant this petition.

B. The District Court Lacked Jurisdiétion To G"rant
o Local 14’s Petition for Judicial Review

1. A District Court Mav Only Exercise Jurisdiction to
Conduct a Judicial Review Qver the Actions of State
Administrative Agencies Where Authorized By Statute

This Court has held that district courts ha_v_e_ no inherent appellate
jurisdiction over the acts of administrative agencies except where the
legislature has made some statutory provision for judicial review, Crane v.
Continental Telephone Co. of California, 105 Nev. 399, 401, 775 P.2d 703,
706 (1989). : |

Where the legislature has made such an allowance to permit judicial
review, f‘strict compliance with the statutory réquirements for such review isa
precondition to jurisdiction by the court of -.:judicial rc\;iew, and
noncompliance with the requirements is grounds for dismissal.” Washoe
County v. Otto, 128 Nev. Adv. Op. 40, p. 10,l28.i P.3d 719, 725 (2012)
(quoting Kame v. Employment Security Dep't, 1 05 Nev, 22, 25, 769 P.2d 66,
68 (1989)). _ . _ _

In this case, NRS 288.160(4) is'fhé oi;eratiﬁe statutory prof./iéion that

addresses judicial review of EMRB election proceedings. As set forth below,
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a pre-election judicial review is not authorized by NRS 288.160(4) and
therefore falls beyond the District Court’s jurisdiction.

2, NRS 288.160(4) Limits Judicial Review Only to Final ~
 Decisions Following the Conclusion of the Election

“NRS 288.160(4) states in its entirety:

If the Board in good faith doubts whether any
employes organization is supported by a majority
of the local government employees in a particular
bargaining unit, it may conduct an election by
secret ballot upon the question. Subject to judicial
review, the decision of the Board is binding upon
the local government employer and all employee
organizations involved.

The allowance for judicial review, by the plain language of the statute,
refers to the decision that follows the Board’s secret ballot election, but does
not encompass interlocutory or non-final orders that precede the secret ballet
election, This is readily apparent by the fact that subsection 4 authorizes
judicial review of a singular “decision of the Board” ar_ld refers to this decision
as the decision thaf is “is binding upon the local government employer and all
employee organizations involved.” NRS 288.160(4).—

This is also consistent with the broader prinéiple of administrative law
that only final orders of an administrative agency -are subject to judicial
review. See Public Service Commission of Nevada v. Community Cable TV,
01 Nev. 32, 42, 530 P.2d 1392, 1398 - 1399 (1975) (stating “, . . the qualities
of administrative finality in an order or determination are essential to the
invocation of the judicial review evén though the 'applicable'statu{e does _ﬁot

contain the word ‘final.”™) (internal citations omi'fted).
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In this case, the District Court’s jurisdiction was limited by NRS
288.160(4) to review only of the EMRB’s final order. The District Court
exceeded its jurisdictional authority when it granted a judlclal review of a
non-final interlocutory order that preceded the election.

3. Statutory Intent Shows that NRS 288.160(4) Limits
Judicial Review Only To Final Post-Electwn DeCISIOHS

A writ of certiorari is appropriafe even if this Court believes NRS
288. 160(4} is somehow ambiguous in order to rectify the District Court’s
improper exercise of jurisdiction. NRS 34, 020(2).

While the plain language of NRS 288. 160(4) only permits judicial
review of the final order following the election, if the Court believes NRS
288.160{(4) to be ambiguous and looks beyond the plain language, then the
interpretation is controlled by the legislative intent behind the statute and in
accordance with reason and public pohcy Robert E, v, Justice Court of Reno
Township,  Washoe County, 99 Nev. 443, 664 P.2d 957 (1983). The
applicable intent, .reason and public policy also confirm that by NRS
288.160(4) limits iudlcnal review only to the EMRB’s final decision following
the election,

ThlS Court has explicitly recogmzed that the EMRA is pattemed aﬁer
the NLRA and the intent of the EMRA is apply the same prmclples of the
NLRA to Nevada s local government employees Wemer at 248-249 116
P.3d at 832. This Court has repeatedly looked to precedent conceming the
NLRA in order to interpret and apply the EMRA Czty of North Las Vecras V.
State Loaal Government Employee—Management Relatzons Bd, 127 Nev. Adv
Op. 57 261 P.3d 1071(2011); (applymg NLRB prccedent f0 consider the
EN[RA s statute of limitations); City of Reno v. Reno Poche Protectzve Ass ",
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118 Nev. 889, 59 P.3d 1212 (2002) (applying the NLRB's limited deferral
doctrine to the EMRB) Roseguist v. International Ass'n of Fivefi gkters Local
1908, 118 Nev. 444 449 49 P.3d 651, 654 (2002) (looking to the NLRB's
_]llI'lSdlCthl‘l over unfair labor practlces to determme extent of EMRB'’s
exclusive Jurlsdzction) Truckee Meadows at 372-377, 849 P.2d at 347-350
(approvmg the EMRB’s use of the mgmﬁcantly-related test to determme
mandatory subjects of bargalmng), Reno Police Prorectzve Ass'n v. City of
Reno, 102 Nev. 98, 715 P.2d 1321 (1986) (approvmg the NLRB’s Wright
Line balance-shifting test to prohibited labor practice claims arising out of
conduct that is protected by the EMRA). As the EMRA and the NLRA share
the same intent as stated in Weiner, it is instructive to consider the stated
legislative intent behind the NLRA as apphcable to the EMRA.

It is black-letter law, as set forth above, that the intent behmd the
representation election provisions in the NLRA is for the election to take
place quickly and expeditlously and to specifically climinate the avallablhty
of pre- elechon judicial reviews in order to avoid undue delays in the election.
American Federation of Labor v. NLRB, 308 U.S. 401 (1940); Bozre v,
Greyhound Corp., 376 U.S. 473 (1964). This pomt had already been Well-
established under the NLRA by the time that the Nevada Legislature looked to
the NLRA when it enacted the EMRA i in 1969 1969 Nev. Stat ch. 650, §
11, at 1378

It is also noteworthy that when the EMRA was enacted in 1969 the bill
was specifically changed from ifs original draft in order to authorize the
EMRB to conduct secret ballot elections to determine whether an organization
would rep1esent a given bargaining unit. See Minutes of Meetmg of the
Assembly Committee on Government Affairs, 55™ Leg. April 15, 1969
Journal oflthe Assembly 550 Leg. at 1012 (Nev. Apr. 18, 1969) (changmg

18
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' 1 || proposed procedure in representation disputes from an appeal hearing to a
2 lisecret ballot election). This is similar to section 9 of the NLRA which
3 ||authorizes- the NLRB fo conduct secret ballot elections to ~determine
4 ||representation questions in a bargaining unit. 29.U.8.C. § 159(e)(1).
5 ‘This Court will presume that the Legislature acts with full knowledge
6 |lof the existing statutes relating to the same subject. City of Boulder City v.
7 (| General Sales Drivers, Delivery Drivers -and Helpers, Intern.: Broth. of
8 || Teamsters, Local No. 14, 101 Nev. 117, 119, 694 P.2d 498, 500 (1985)
o |{(looking to federal statutes relating to the subject of arbitration in order to
10 ||interpret an EMRA provision concerning arbitration). As the limitation on
11 ||judicial review in labor elections under federal law had been clearly
g%s 12 ||established since 1940 by the Supreme Court’s decision in American
f%‘gé 13 || Federation of Labor, and again re-stated | in 1964 in Bo;re, and as the EMRA
L_ﬁ g» 14 |lwas modeled after the NLRA, it must be presumed that the Legislature had
géﬂ 15 || full knowledge that the prevailing standard in the field of labor law was to
i 16 ||restrain judlmal intervention in representatwe elections when it created the
17 ||[EMRB and authorized it to conduyct representatwe elections.  If the
18 ||Legislature had intended to depart from the preValhng standard and subject
19 || non-final orders and decisions in election proceedings to judicial review, it
20 |l could have easily included language to that effect within NRS 288.160(4); yet
21 ||it did not. See Eddy v. State Bd. of Embalmers, 40 Nev. 329, 163 P. 245
22 |1(1917). R
23 | leen that the EMRA is expressly pattemed after the NLRA as this
o4 {iCourt recognized in Weiner and Truckee Meadows, it follows that the same
o _ . o . _ )
26
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intent to insulate election proceedings from premature judicial interference |
under the NLRA also attaches to NRS 288. 160(4).

Furthermore, this Court will generally look to and follow the weight of
authority from other states that have adopted similar statutes. €.£., ‘Streeter v.
Johnson, 23 Nev. 194, 44 P. 819 (1896). Regarding the EMRA spec1ﬁca11y
this Court:has previousty looked to the decisions of other state courts when
applying the EMRA, Weiner at 247-248, .116. P.3d at 831-832; Cone v.
Nevada Service Employees Union/SEIU Local 1107, 116 Nev. 473, 998 P.2d
1178 (2000); County of Clark v. Clark County Park Ranger Employees Ass'n,
JUPA Local 124, 111 Nev. 1133, 1138, 901 P.2d 152, 155 (1995) (looking to
other states’ treatment of park rangers when applying the EMRA). Other
states that have adopted public sector collectwe bargammg statutes likewise
hold that judicial review is simply not avaziable in electlon proceedings before
the election has actually been conducted.

Tn City of Hermiston v. Employment Relations Bd., 570 P.2d 663 (Or.
1977), the Oregon Supreme Court held that a petition for judicial review
|l under the Oregon Administrative Procedures Act that was taken after a state
labor board had ordered a representation election, but before the election had
taken place was not authorized and was outside of the court’s jurisdiction.

In School Bd. of Sarasota County v. Florida Public Emp. Employees
Relations Commission, 333 So.2d 95 (Fla. App 1976), a Florida Court of

Appeals dlsmlssed a judicial review of a state labot commlsswn s demsmn

5 Typically, the NLRB's decisiotis after a representative election are not ‘reviewable even
after the election uniess an unfair labor practice charge results from a refusal to bargain
with a newly-recogmzed union. Boire at 476-477. Thus, a plausible interpretation of NRS
288.160(4) is that it clarifies that the EMRA does allow judicial review of the final order
afier an election where it arguably would not otherwise be subject to judicial review at all |
when looking exclusively at NLRA precedent.

20
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about the appropriateness of a bargaining unit because the decision was not
reviewable until after a certification following an election. ;

In New Hampshire Dept. of Revenue Administration v. Publw Emp.
Labor Relations Bd., 380 A.2d 1085, 1087 (N.H. 1977), the New Hampshire
Supreme Coust heid that the courts were without authority to review a
representation proceechng before the votes had been cast and counted

In Ben Mar Mushroom Farms, Inc v, Pennsylvania Labor Relatzons
Bd., 243 A 2d 372 (Pa. 1968) the Pennsylvama Supreme Court held that a
state labor board’s order which set the time and place of a representative
election was an interlocutory order and was not within the court’s jurisdiction
to review.

In Wallach's Inc. v. Boland, 253 AD. 371, 373, 2 N.Y.S, 2d 179, 181
(N.Y.App. Dept. 1, 1938), a New York Court of Appeals held that a labor
board’s order directing an election was not revxewable until the final order
following the election was entered and that premature juchcml rewew wouid'
serve to discourage the objective of the state’s collective bargaining statutes

In Five County Joint. Juvemle Detennon Center v. State Employment
Relatzons Bd. 565 N.E.2d 546 (0h1o, 1991) the Ohio Supreme Court held that
“[ajn orde1 of the State Employment Relatzons Board chrectmg that a umon
representation election be held is not a f'mal appealable order.”

In Renton Education Assoczatzon v. Washington State Pubhc
Employmerrt Relations Commission, 603 P.2d 1271 (Wa.App., 1979), a
Washington Court of Appeals held that a state labor commission’s order
dlrectmg an election was not subject to _}UdlClal rev1ew, and that _]lldlCial
review may only be taken after certification of a bargaxmng representatlye

following the electiop.
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In Worcester Indus. Technical Institute Instructors Ass'm v. Labor
Relations Commission, 256 N.E.2d 287, 288 - 239 (Mass. 1970), the
Massaéhusetts Supreme Court held that judicial review of a state labor
commission’s order directing an election was premature because there was no
final decision to review and no extraordinary circumstances were presented
justifying review.

In City of West Allis v. Wisconsin Employment Relations Commission,
240 N.W.2d 416, 420 (Wis. 1976), the Wisconsin Supreme Court held that
courts ...are not to interfere with prompt holding of representation elections
by entertaining petitions for review of orders of the employment relations
commission determining the unit or directing an election be held. Not until
after the election has been held and its outcome qgrtiﬁed is judicial review
proper,” | ) o

Given the legislative intent to adopt a model of the NLRA and the

| volume of authority expressing that reason and pubhc policy must restrlct a

premature JU.lelal review of election proceedmgs NRS 288. 160(4) must be
construed to prevent a premature judicial review of representative election |
proceedmgs Tnstead the judicial review may only be had after the election has
been conducted. NRS 288.160(4) contains languagc that codifies thls prmc1ple
when it states that judicial review is available but subjects only the final post-
election decision to judicial review. As the District Court conducted and
g;ranted a judicial review where it plainly lacked the Jurlsdmtmn to do so, this
Court should grant the requested writ relief.

/11

Iy
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V. CONCLUSION

This petition concerns important questions of labor law arising under
the EMRA and concems the fundamental publlc policies of the EMRA.

NRS 288.160(4) limits the’ jurisdiction of the courts to r*onduct a
judicial_ review of EMRB orders and decisions in election matters to the final
post—electii)n decision. It is not within the jurisdiction of the district courts to
conduct a judicial review of interlocutory and non-final decisions that
establish the procedure by which the election will be conducted.

Therefore the law imposed a duty on the District Court fo deny Local
14°s petition for judicial review due to a lack of jurisdiction. The District
Court improperly exercised jurisdiction to grant the petition for judicial
review, and a writ of mandamus or a writ of certiorari from this Court is now
necessary to restore the proper application of NRS 288.160(4).

DATED this _0_{_ day of March 2013,

CATHERINE CORTEZ MASTO
ATTORNEY GENERAL

/scf)TT DAVIS #10019
Deputy Attorney General
555 B, Washington Avenue, Suite 3900
Las Vegas, NV 89101
Attorneys for LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT
RELATIONS BOARD -
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CERTIFICATE OF COMPLIANCE

1. 1 hereby certify that this Petition for Writ of Mandamus Or the
Altéraﬁve for Writ of Certiorari complies with the formatting requirements of
NRAP 32(a)(4), the typeface requiremenfs of NRAFP {32(3.)(5) and has béén
prepared in a proportionally spaced typéface u_sin‘g Times New Roman in font
14,

2. 1 hereby certify that I have read this Petition for Writ of Mandamus
Or the Alterative for Writ of Certiorari and to the best of my knowledge,
information and belief it is not frivolous or interposed for any improper
purpose. I understand that I may be subject to sanctions in the event that the
accompanying brief is not in confonmty w1th the reqmrements of the Nevada
Rules of Appellate Procedure, -

DATED this _ ' _day of March, 2013.

CATHERINE CORTEZ MASTO
ATTORNEY GENERAL '

Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101 '

Attorneys for LOCAL GOVERNMENT
EMPLOYEE MANAGEMENT
RELATIONS BOARD
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Office of the Attomey
General and that on the _[S_]r day of March, 2013, pursuant "fo NRAP
25(c)(1)(B), 1 caused the foregoing PETITION FOR WRIT OF MANDAMUS
OR IN THE ALTERNATIVE FOR WRIT OF CERTIORARI to be served by

mail on the parties listed below:

The Honorable Kenneth C, Cory
Eighth Judicial District Court
Depattment I

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101

Kristin L. Martin, Esq.

McCracken, Stemerman & Holsberry
1630 S. Commerce St.

Las Vegas, NV 89012

Attorneys for International
Brotherhood of Teamsters, Local 14

Michael W. Dyer, Esq.

Dyer, Lawrence, ?enrose, Flaherty,
Donaldson & Prunty

2805 Mountain St,

Carson City, NV 89703

Attorneys for Education Support
Employees Association

Carlos McDade, Esg,

Donna Mendoza-Mitchell, Esq.

Office of General Counse

Clark County School District

5100 W. Sahara Ave.

Las Vegas, NV 89146

Attorney for Clark County School District

n bmplo oi the
GENE 'S OFFICE
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IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK
THE STATE OF NEVADA LOCAL Supreme Court No. 62719
GOVERNMENT EMPLOYEE-MANAGEMENT District Court Case No. A528346
RELATIONS BOARD,
Petitioner,
Vs,

THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK; AND THE
HONORABLE KENNETH C. CORY, DISTRICT
JUDGE, DISTRICT JUDGE,
Respondents, :

and
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14; EDUCATION
SUPPORT EMPLOYEES ASSOCIATION,;
AND CLARK COUNTY SCHOOL DISTRICT,
Real Parties in Interest.

RECEIPT FOR DOCUMENTS

TO: Attorney General/Las Vegas/Scott R Davis
. McCracken, Stemerman & Holsberry/Kristin L. Martin - /
Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty/Michael W. Dyer
Clark County School District Legal Department/Carlos L. McDade
Steven Grierson, District Court Clerk
Hon. Kenneth C. Cory, District Judge

You are hereby notifiéd that the Clerk of the Supreme Court has received and/or filed .
the following:

03/01/2013 Appeal Filing fee-waived: '-State!Coun,ty!_;\!lunicipa!ﬁ\,f. .

03/01/2013 Filed Petition for Writ of Mandamus or in the Alternative for Wit of
Certiorari.

03/01/2013 Filed Notice of Petition for Writ of Mandamus or in the Alternative for
Writ of Certiorari, ' |

03/01/2013 Filed Appendix to Petition for Writ - Volume 1.

03/01/2013 Filed Appendix to Petition for Writ - Volume 2

DATE:-March 01, 2013

Tracie Lindeman, Clerk of Court
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IN THE SUPREME COURT OF THE STATE OF NEVADA

THE STATE OF NEVADA LOCAL No. 62719
GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD,

Petitioner, F E L E

V8.

THE EIGHTH JUDICIAL DISTRICT DEC 18 203
COURT OF THE STATE OF NEVADA, e
IN AND FOR THE COUNTY OF T, Uf_FNl,R

CLARK; AND THE HONORABLE BY.
KENNETH C. CORY, DISTRICT
JUDGE, DISTRICT JUDGE,
Respondents,

and
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14; EDUCATION
SUPPORT EMPLOYEES
ASSOCIATION: AND CLARK COUNTY
SCHOOL DISTRICT,

Real Parties in Interest.

ORDER GRANTING PETITION

This is a petition for a writ of mandamus, or in the
alternative, for a writ of .certiorar: to vacate a district court’s order.
Eighth Judicial Distriet-Court, Clark County; Kenneth C. Cory, Judge.

A district court reviewed an administrative agency’s chosen
election procedure prior to the election’s commencement. Dissatisfied with
the -agency’s choice, the court instructed the agency to adopt a procedure

that was reasonably calculated to produce a definitive result. We conclude

SUPREME COURY
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that the district court lacked jurisdiction to conduct a pre-election review

of the agency’s chosen election procedure.

FACTS

The Local Government-Employee Management Board (EMRB)
held a representative election to determine whether the International
Brotherhood of Teamsters, Local 14 (Local 14), or the Education Support
Employees Association would be recognized as the bargaining agent for
the Clark County School District’s non-certified employees’ -bargaining
unit. The EMRB determined that the election’s results were inconclusive
and planned to hold a runoff election.

Local 14 objected to the EMRB’s chosen procedure for the
runoff election, and proposed a different method; but, the EMRB denied it.
Local 14 then filed a petition for judicial review of the EMRB’s chosen
election procedure. The district court granted the petition and remanded
the case to the EMRB to develop an election procedure that was -
reasonably calculated to produce a definitive result.

The EMRB claims that the district court lacked jurisdiction to -
consider a pre-election petition for judicial review and now seeks a writ of
mandamus, or in the alternative, of certiorari to vacate the district court’s

order.

DISCUSSION

A writ of mandamus is available only when the petitioner does
not have a plain, speedy and adequate remedy at law. Intl Game Tech.,
Inc. v. Second Judicial Dist. Court, 124 Nev. 193, 197, 179 P.3d 5566, 568
(2008).

Here, writ relief is appropriate because the EMRB cannot

appeal the district court’s remand order. The district court’s order did not
SupreME GouRT
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constitute a final judgment because the remand did not dispose of the
case’s underlying issue. See Lee v. GNLV Corp., 116 Nev. 424, 426, 996
P.2d 416, 417 (2000). Consequently, the district court’s order is not
appealable. See State, Taxicab Auth. v. Greenspun, 109 Nev. 1022, 1025,
862 P.2d 423, 424 (1993). Thus, the. EMRB does not have an adequate
remedy at law and mandamus rebef is appropriate. See Haley v. Eighth
Judicial Dist. Court, 128 Nev. _, _, 973 P.3d 855, 858 (2012).

District courts-can review an administrative agency's decision
only when a statutory provision expressly allows it. Crane v. Cont’l Tel.
Co. of Cal., 105 Nev. 899, 401, 775 P.2d 705, 706 (1989). (citing Lakeview
Vill., Inc. v: ‘Bd. of Cnty. Comm’rs, 6569 P.2d 187, 192 (Kan. 1988)). Local
14 asserts that NRS 288.160(4) and NRS 283B.130 allowed the district
court to review the EMRB’s decision. Thus, we must review these statutes
to determine if either one expressly authorizes a district court to conduct a
pre-election review of an administrative agency’s election procedure.

Under NRS 288.160(4),

[i]f the Board in good faith doubts whether any
employee organization is supported by a majority
of the local government employees in a particular
bargaining unit, it may conduct an election by
secret ballot upon the question. Subject to judicial
review, the decision of the Board is binding upon
the local government employer and all employee
organizations involved.

NRS 288.160(4) did not give the district court the authority to
review the EMRB's election plan. The statute authorizes the district court
to determine whether the EMRB had a good faith doubt as to whether a
majority of the bargaining unit’s members supported a particular
employee organization. However, the statute does not expressly provide

the district court the power to conduct a pre-election review of the EMRB’s

8
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election procedure. Thus, the district court could not have reviewed the
EMRPB’s election procedure under NRS 288.160(4).
Under NRS 233B.130,

1, Any party who is:

(2) Identified as a party of record by an agency in
an administrative proceeding; and

(b) Aggrieved by a final decision in a contested
case,

is entitled to judicial review of the decision. Where
appeal is provided within an agency, only the
decision at the highest level is reviewable unless a
decision made at a lower level in the agency is
made final by statute. Any preliminary,
procedural or intermediate act or ruling by an
agency in a contested case 18 reviewable if review
of the final decision of the agency would not
provide an adequate remedy.

Local 14 is an aggrieved party, but the EMRB’s chosen
election procedure does not constitute a final decision. Choosing the
election’s procedure 1s an intermediate step in the election process. Only
the EMRB’s determination of the election’s results would constitute a final
decision. Thus, under NRS 233B.130, the district court could have
conducted a pre-election review of the EMRDB’s election procedure only if
this matter qualified as a contested case and a judicial review of the
EMRB’s determination of the election’s results would not have provided
Local 14 with an adequate remedy.

NRS 233B.130 did not provide the district court the power to
review the EMRB’s election procedure. This matter is not a contested case
because the controlling regulations do not require notice and an
opportunity for a hearing at which the parties can present evidence

supporting their respective arguments. See NRS 233B.032 (defining a
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hold a hearing to address a party’s pre-election challenges.

“contested case”); see also Citizens for Honest & Responsible Gov't v. Sec’y
of State, 116 Nev. 939, 951:52, 11 P.3d 121, 129 (2000). Specifically, NAC

988.110 governs runoff elections, and it does not require a district court to

Rather, the

provides an opportunity for a hearing only after the election

has concluded. Additionally, judicial review of the EMRB’s decision
concerning the election’s results would provide Local 14 with an adequate
remedy. Thus, judicial review of the EMRB’s chosen election method
under NRS 233B.130 is improper.

Neither NRS 288.160(4) nor NRS 233B.130 vested the district
court with the authority to conduct a pre-election review of the EMRB'’s
chosen election procedure. Accordingly, we

ORDER the petition GRANTED AND DIRECT THE CLERK
OF THIS COURT TO ISSUE A WRIT OF MANDAMUS instructing the
district court to vacate its order granting Local 14’s petition for judicial

review.

J.
Gibbons
'/DOM ez .
Douglas '
_,,‘
A —
Saitta
5
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Hon. Kenneth C. Cory, District Judge

Attorney Greneral/Las Vegas

Clark County School District Legal Department

Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty
McCracken, Stemerman & Holsberry

Eighth District Court Clerk
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NEVADA LOGAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

international Brotherhood of Teamsters,
Local 14, AFL-CIO,

Petitioner,
Vs, Case No. A1-045735
Clark County School District and Education
Support Employees Association, SiILED
Respondents. FFR 8% 205
/ i .
STATE OF NEVADA
And related counter-claim EMRBE.
/
TALLY OF BALLOTS

As Commissioner of the Nevada Local Government Employee-Management Retations Board, | hereby
certify that the results-of the tabulation of ballots cast in the election held in the abave-captioned
matter, and concluded on the data set forth below, were as follows:

1. Number of ballots cast: o
2. Number of void ballots cast. 1o
3. Number of ballots challenged based on alleged defect in batliot: piel
3(a). Number of chalienges. systained:
3(b). Number of challenges overruled {include in 4 or 5, as appropriate). 2O
4. Number of valid votes cast for Teamstsrs Local 14:
5. Number of valid votes cast for Education Support Employees Assoctalion: H9a
8. Total number of valid votes counted (sum of 4 and 5): 51 % )
7. Number of ballots challenged based on alleged ineligibility of'{yg}ter: eE.
Dated: February 37; 2018, By the Commissioneryec g, Z " Dﬂw —
Bruce K. Snyder T
We ackhowledge receipt of a copy of this tally:
Teamsters Local 14 Clark County School Bistict Education Support
Employees Association

LS
. . RN
By&’}%\“”““’ B NM\P\‘?\ |
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STATE OF NEVADA
LLOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
INTERNATIONAL BROTHERHOOD OF )
TEAMSTERS, LOCAL 14, AFL-CIO, ) CASENO. A1-045735

Petitioner,

Vs, ORDER
CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Respondents.

ITEM NO, 520Q

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Counter Clatmant,

V8.

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents.

On February 11 and 12, 2015, this matter came on before the State of Nevada, Local
Government Employee Management Relations Board (“Board”) for consideration and decision
pursuant to the provisions of the Local Gover11ﬁent Employee-Management Relations Act (“the
Act”) and NAC Chapter 2883.

Certification of Runoff Election Results

The Commissioner has conducted the runoff election in this matter. The election was
conducted by secret ballot as required by NRS 288.160(4). The ballots were mailed to eligible
employees in the Clark County School District support staff bargaining unit on January 5, 2015.
The ballots were retrieved and counted on February 3, 2015. No party has filed an objection to
the conduct of the election or to conduct affecting the tesults of the election. See NAC
288.110(8).
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The Board reviewed the Tally of Ballots prepared by the Commissioner, which is
attached hereto. No timely objections having being filed, the Board will certify the results of the
election as reported on the Tally of Ballots.

Tmplications of Runoff Election Results

Having certified the results of the runcff election, the Board looks to the implications of
this runoff election. This runoff election was mandated by an order of the Nevada Supreme Court
entered on December 21, 2009. That order concluded that this runoff election was subject to a
majority vote requirement such that in order to prevail an employee organization needed “to
obtain support from a majority of all of the members of the bargaining unit and not just a
majority of those who vote.” This order, in turn, refetred to a prior decision from the Nevada
Supreme Coutt that had afﬁrmedr this Board’s decision in Item No. 520F that interpreted our own
election regulation as requiring this standard.

The bargaining unit, as reported by the Commissioner, included a total of 11,1 14
employees. The Tally of Ballots indicates that neither the Education Support Employees (ESEA)
nor the International Brotherhood of Teamsters, Local 14 (Local 14) received the requisite
number of votes required to achieve a majority of members of the bargaining unit under this
standard, The Tally of Ballots shows that only 5255 ballots were cast. Of those ballots, 3,692
were cast in favor of Local 14 and 1,498 were cast in favor of ESEA. In the same 2009 otder, the
Nevada Supreme Court stated that election results -are inconclusive where the “majority of the
unit” standard is not met, ESEA is the incumbent bargaining agent and has remained as such for
the duration of this election process. The results of this runoff election do not justify removing
ESEA in favor of Local 14 under the majority vote requirement imposed in the Supreme Court’s
2009 order. As such ESEA will continue as the recognized bargaining agent.

As with the original vote, the results of the rumoff election do not provide a conclusive
result, neither organization having received the required majority of the bargaining unit. NAC
288.110(7) does not require that additional runoff elections be held until the “majority of the
unit” standard is met. The Board specifically interprets NAC 288.110(7) as mandating only a

single runoff election when the results of a first election are inconclusive, and we emphatically
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reject any interpretation to the contrary. This Board adopted NAC 288.110(7) and in doing so
selected language that states that “if the results [of an election] are inconclusive, the Board will
conduct a runoff election.” NAC 288.110(7) (emphasis added). The Supreme Court’s 2009
order also used similar language: “[wle conclude that based upon the plain and unambiguous
language of NAC 288.110(7) the EMRB must conduct @ runoff election. We furtiwr conclude
that NRS 288.160(4) and NAC 2838.1 10(10)(d)’s majority vote requirement is equally applicable
to the runoff election.” (emphasis added). Had the Board intended through NAC 288.110(7) to
self-impose a requirement for an endless cycle of runoff elections, we would have said so. We
did not.

Further, it appears based upon the Supreme Court’s 2009 order that an additional runoff
election made mandatory under this subsection would be subject to the “majority of the unit”
standard, which has failed twice now to resolve our good faith doubt as to majority support in
this bargaining onit. An interpretaiion of NAC 288.110(7) as requiring additional mandatory
elections would entail the same majority vote counting standards be used and would lock this
Board into a potentially perpetual cycle of runoff elections with no end in sight. The concept of
stability in labot relations, which is a fundamental objective of the Act, cannot be reconciled
with an open-ended process of this sort. Fxisting doubt as to majority support is not condueive
to stability in labor relations and thus the basic premises of the election process are that the
election process will have a conclusion, that it will supply an answer to our good faith doubt and
that elections can be conducted in a relatively expeditious manner. None of those objectives can
be achieved under the “majority of the unit” standard. The employees and employers subject to
the Act should not be left under a perpetual cloud of unresolved questions about ‘which
organization will actually represent a bargaining unit. The legislature has decreed that they
deserve beiter when it adopted a mechanism for questions of majotity support to be definitively
resolved by this Board. NRS 288.160(4).

NAC 288.110(7)’s requirement for a single runoff election Is premised upon the
understanding that a singular runoff election should, ordinarily, supply an effective answer to the

Board’s good faith doubt in those circumstances where the original election does not do so, and
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thus its requirement is only for a single runoff election. We also note that an interpretation of
our own regulation as requiring never-ending runoff elections would effectively impose an
unfunded mandate on this Board that was never intended.  Accordingly, we interpret NAC
288.110(7) as requiring only a single Tunoff election where the results of a first election are
inconclusive. Having now met that requirement in this case, and having complied with the
Supreme Court’s order, the Board is not obligated to conduct another runoff election. Doing so
under the obligations of the Supreme Court’s 2009 order would only repeat the runoff election
that has failed to produce a meaningful result in resolving this dispute. '

It is obvious that the “majority of the unit” standard is incapable of answering our good
faith doubt whether any organization enjoys majority support in this case. At this juncture, the
Board is faced with two options: either the Board concedes that its good faith doubt can never be
resolved and closes this case, leaving that doubt forever unanswered; or else the Board excises
the cause of the futility in this case and proceeds under something different than the “majority of
the unit” standard. The first option is not a viable option. This Board was created and charged by
the legislature with the duty to carry out representation elections and to determine majority
support. To walk away from that process at this point after more than a decade of proceedings
and two elections without any answer fo our good faith doubt would be an affront to our
statutory charge under NRS 288.160 and the underlying purposes of the Act. The second option
to proceed under a different standard is the only viable option. We find that the ability to hold an
clection under a standard that will actually produce a meaningful result is essential to carry out
our statutory duty to hold elections and to resolve our good faith doubts.

Although the Board is not obligated by NAC 288.110(7} to conduct yet another runoff
clection, it remains within the Board’s discretionary authority, as well as implied authority, to do
so. While NAC 288.110(7) does not mandate another runoff, neither does that section preclude
the exercise of Board discretion to conduct a discretionary second runoff election. A
discretionary second runoff election is warranted if it is conducted under a standard that is likely
to produce meaningful results. Thus, where it appears that a discretionary runoff election will

produce meaningful results that will resolve this Bodrd’s good faith doubt, it is within our
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authority under both NRS 288.160(4) and NAC 288.110(7), as well as our implied authority, to
conduct a discretionary second runoff election.

But as we stated above, a second runoff election conducted under the same “majority of
the unit” standard will not lead to meaningful results, as the repeated failure of that standard in
this case plainly indicates. We note that prior to this case, this Board had, from its very
origination in 1969, conducted its elections under a simple “majority of votes cast” standard.

See, e.g., Laborers” Int’l Union. Local 169 v. Washoe Medical Center, Item No. 1., EMRB Case

No. 1 (1970); Stationary Engineers , Local 39 v. Airport Authority of Washoe County, Item No.

133, EMRB Case No. A1-045349 (July 12, 1982); Elko General Hospital v. Elko County

Emplovees Association, Item No. 312, EMRB Case No. A1-045537 (April 1, 1993); City of
Mesquite & Teamsters, Local 14, Ttem No. 434, EMRB Case No. Al -045644 (Sept. 10, 1998);

International Union of Operating Engineers, Local No. 3 v. Mount Grant General Hospital, Ttem

No. 473, EMRB Case No. A1-045683 (Sept. 20, 2000). This list of prior election decisions by
this Board, which is by no means exhaustive, stands in stark contrast to the experience of this
case. These decisions that applied the simple “majority of votes cast” standard demonstrate that
under that standard, not only was it possible for Board elections to actually produce meaningful
results, but that Board elections did so much more expeditiously than we have experienced thus
far in this proceeding.

NAC 288.110(10)(d) states that the Board will deem an organization to be the exclusive
bargaining agent if the election demonstrates that the organization is .. .supported by a majority
of employees within the particular bargaining unit.” We now interpret this subsection as
permitting the Board to infer majority support of the unit as a whole based upon a majority of
votes cast in accord with the well-recognized principle “that those not participating in the
election must be presumed to assent to the expressed will of the majority of those voting, so that

such majority determines the choice.” N.L.R.B. v. Deutsch Co., 265 F.2d 473, 479 (9th Cir.

1959). Following the “majority of votes cast” standard will not only bring the Board in line with

the prevailing standard in labor law, as stated in Deutsch Co., it will also bring the Board in line

with Nevada’s prevailing standard for elections in general, which bases election results on the
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number of votes cast. Sec Nev. Const, Att. 5 § 4. To the extent that our interpretation of NAC
288.110(10)(d) conflicts with our prior order in this case at Item No. 520F, we overrule that
portion of our prior order. While the Supreme Court’s 2009 order does not allow the Board to
apply this principle to the mandated runoff election that was just conducted, that order speaks to
a single and mandatory runoff election; it does not foreclose application of the principle to a
second runoff election conducted entirely at the Board’s discretion.

Ag an alternative grounds, even if our interpretation of NAC 288.1 10(10)(d) is found to
be incorrect, the Board also has implied authority, separate and apart from NAC 288.110, to
follow the simple “majority of votes cast” standard where the “majority of the unit” standard
proves to be inadequate, as it clearly has in this case.

The history of this case shows that the “majority of the unit” standard is a failed
experiment incapable of any meaningful practical application. A discretionary second runoff
election in this case is warranted, but only if it is conducted under the same “majority of votes
cast” standard that this Board had used prior to this case. We {ind that this discretionary second
runoff election under the simple “majority of votes cast” standard is calculated to lead to
meaningful results, to bring an end to this election process and to finally provide the definitive
answer to the question of our good faith doubt that the School District, ESEA, Local 14 and the
employces in the bargaining unit ajl deserve.

Based upon the foregoing, and good cause appearing therefore,

IT IS HEREBY ORDERED that the results of the runoff election reflected in the Tally of
Ballots is certified, as set forth above; 4

IT 1S FURTHER ORDERED that the Commissioner shall conduct the discretionary
second runoff-election as soon as practicable, and as allowed by the budget constraints of the
iy
111
/11
/1
i
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EMRRB. The winner of the discretionary second runoff election shall be determined by the

majority of votes cast.

DATED the 17" day of February, 2015.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

BY: QgiSlSL§Q?$%§%&ﬂ&m

PHILIP E. LARSON, Chairman
7y

BRY: '
BRENT C. ECKERSLEY ESQ
Vice- Chaxrman

SANDRA MASTERS, Board Member
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
INTERNATIONAL BROTHERHOOD OF ) -
TEAMSTERS, LOCAL 14, AFL-CIO, ) CASENO. A1-045735
Petitioner,
} NOTICE OF ENTRY OF ORDER
V8. )
)
CLARK COUNTY SCHOOL DISTRICT, and )
EDUCATION SUPPORT EMPLOYEES )
ASSOCIATION, )
Respondents. )
' )
)
EDUCATION SUPPORT EMPLOYEES )
ASSOCIATION, )
Counter Claimant, ;
V8. )
)
INTERNATIONAL BROTHERHOOD OF )
FEAMSTERS, LOCAL 14, AFL-CIO, and )
CLARK COUNTY SCHOOL DISTRICT, )
Counter Respondents. %
To: Education Support Employees Association and their attorneys Michael W. Dyer,
Esq., Frank Flaherty, Esq. and Dyer, Lawrence, Flaherty, Donaldson & Prunty
To: International Brotherhood of Teamsters, Local 14 and their attorneys Kristin L.
Martin, Esq. and Davis, Cowell & Bowe. LLP
To: Clark County School District and their attorneys Carlos L. McDade, Esq., Office

of the General Counsel for the Clark County School District

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitfled matter on

February 17,2015, A copy of said order is attached hereto,

DATED this 17" day of February, 2015.

1.OCAL GOVERNMENT EMPLOYEE-
AGEME?T RELATIONS BOARD

i 1 Z«- T K\\.
BRUCE K. SNYDER, Conuytissioner
000170
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CERTIFICATE OF MAILING

I hereby certify that T am an employee of the Local Government Employee-Management
Relations Board, and that on the 17" day of February, 2015, I served a copy of the foregoing

ORDER by mailing a copy thereof, postage prepaid to:

Michael W. Dyer, Esq.

Frank Flaherty, Esq.

Dyer, Lawrence, Flaherty, Donaldson & Prunty
2805 Mountain Street

Carson City, NV 89703

Kristin L. Martin, Esq.

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105

Carlos L. McDade, Esq.
Clark County School District
5100 W. Sahara Avenue

Las Vegas, NV 89146

NN

BRUCE K. SNYDER
Commissioner
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NEVADA LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

International Brotherhood of Teamsters,
Local 14, AFL-CIO,

Petitioner,
VS. Case No. A1-045735
Clark County School District and Education A
Support Employees Association, Fi LE D
Respondents. FEB 05 2015
!
. STATE OF NEVADA
And related counter-claim E.MR.B.
/
TALLY OF BALLOTS

As Commissioner of the Nevada Local Government Employee-Management Relations Board, | hereby
certify that the results of the tabulation of ballots cast in the election held in the above-captioned
matter, and concluded on the date set forth below, were as follows:

1. Number of ballots cast: 555
2. Number of void ballots cast: 26
3. Number of ballots challenged based on alleged defect in ballot: '
3(a). Number of challenges sustained: :
3(b). Number of challenges overruled (include in 4 or 5, as appropriate): 20
4. Number of valid votes cast for Teamsters Local 14 36T
5. Number of valid votes cast for Education Support Employees Association: IHS %
6. Total number of valid votes counted (sum of 4 and 5): ' 5
7. 2

Number of ballots challenged hased on alleged ineligibility of voter.

Dated: February %, 2015. By the Commissioner .
Bruce K. Snyder

We acknowledge receipt of a copy of this tally:

Teamsters Local 14 Clark County School District Education Support

‘ Employees Association
BYW %\\& By /?'Wé/é@f/-ggi

10
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DISTRICT COURT CIVIL COVER SHEET

Clar

County, Nevada

k
con,, A-15-715577-J  Dept I

(Assigned by Clerk's Office}

T Party Information (provide both home and wailing addresses if differen)

Plaintiff{s) (namefaddress/phone}:
Education Support Employees

Defendant(s) (name/address/phong). g+ ate of Nevada,
Local Government EWployee-

Association, 3505 East Flamingo,

ManagemenntRelations Board,International

Suite 2, Las Vegas, Nevada 89121

ﬁfotherhood oF Teamsters Local 14,

702y 794-2537

¢Tark County School District

Attorney (name/address/phone):

Attorney (name/address/phone):

_Francis C. Filaherty & Sue M. Matuskas

Dver, Lawwence, Flaherty, Donaldson &

Prunty, 2805 Mountain Street,

Carson City, Nevada 89703 (775)

885-1896

1L Nature of Controversy (please select the one most tapplicable filing type below)

Civil Case Filing Types

Real Property Torts
Landlord/Tenant Negligence Other Torts
DUnlawful Deetainer DAuto DPmduct Liability
DOther Landtord/Tenant DPremises Liability [:llntentiona] Misconduct
Title to Propexiy [:l Other Negligence DEmponment Tort
DJudicial Foreclosure Malpractice Dlnsurance Tort
DOther Title to Properiy DMedicallDenta! DOLher Tort
Other Real Property D Legal
|:| Condemation/Eminent Domain DAccounting
DOther Real Property DOlher Malpractice
Probate Construction Defect & Contract Judicial Review/Appeal
Probate (velect case fype and estate valie) Construction Defect Judicial Review
DSumma:y Administration DChapter 40 I:IForcclosure Mediation Case
DGeneral Adminigtration DO:her Construction Defect DPetiticm to Seal Records
I_—_I $pecial Administration Contract Case DMentai Competency
DSet Aside DUniform Commercial Code Nevada State Agency Appeal
DTrust/ConservatorshEp DBuilding and Construction DDepanmcnt of Motor Vehicle
DOther Probate Dlnsurance Carrier DWorker‘s Compensation
Estate Value E] Commercial Instrument @Omcr Nevada Stafe Agency
[Jover $200,000 [ Jcottection of Accounts Appeal Other
DBetwecn $100,000 and $200,000 DEmpioyment Contract DAppcaE from Lower Court
DUnder $100,000 or Unknown DOiher Contract DOther Judicial Review/Appeat
[ |Under $2,500
Civil Writ Other Civil Filing
Civil Writ Other Civii Filing
[___IWrit of Habeas Corpus DWrEt of Prohibition DCompmmise of Minor's Claim
DWrit of Mandatmus DOther Civil Writ DForcign Judgment
[:lWrit_’of Quo Warrant DOther Civil Matters

‘Business Court filings should be filed using the Business Court civil coversheet. .

/7]

Date

Nevada AOC - Research Statistics Unil
Pursuant 1o NRS 3.275

Aoy

Signature of injtiating parly or e TEsentdtive
p P

See other side for familp-related case filings.

Form PA 201
Rev3.1
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Electronically Filed
03/19/2015 02:58:06 PM

PTIR *
FRANCIS C. FLAHERTY Q%» b gge,..w

Nevada Bar No. 5303

SUE S. MATUSKA

Nevada Bar No. 6051

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

2805 Mountain Street

Carson City, Nevada 89703

(775) 885-1896 telephone

(775) 885-8728 facsimile

fflaherty@dyerlawrence.com

CLERK OF THE COURT

Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT A-15-715577-J
EMPLOYEES ASSOCIATION, Case No.
an employee organization

Petitioner, Dept. No. I

VS.

STATE OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD,
an agency of the State of Nevada;

INTERNATIONAL BDROTHERHOOD OF
TEAMSTERS LOCAL 14, an employee organization; and
CLARK COUNTY SCHOOL DISTRICT,

a county school district,

Respondents.
/

PETITION FOR JUDICIAL REVIEW

COMES NOW Petitioner, EDUCATION SUPPORT EMPLOYEES ASSQCIATION
(“ESEA™), by and through its undersigned counsel, and hereby petitions this Court for judicial
review of the ORDER on Certification of Election Results and Implications of Election Results (the
“Order”), issued on February 17, 2015, by Respondent NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD (“the EMRB”™). A copy of the Order is

attached hereto as Exhibit 1, and incorporated herein by reference.! In support of this Petition,

! Apparently based on concerns that its February 17, 2015, actions went beyond simply
certifying the results of the election and thus violated the Nevada Open Meeting Law, the EMRB
re-affirmed the order of the second, discretionary runoff election ordered in the Order in a special
meeting on March 12, 2015. A true and correct copy of the Agenda for such Special Meeting is
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Dyer, Lawrence, Flaherty, Donaldson & Prunty

28035 Mountain Street

Carson City, Nevada 89703

(775) 835-1896

Petitioner alleges as follows:

1. This Petition is filed pursuant to NRS 233B.130 et seq.

2. Venue is proper in this Court under the provisions of NRS 233B.130(2)(b).

3. The Order is a final decision reviewable by the Court pursuant to NRS 233B.130(1).

4. The Order is the final decision in EMRB Case No. A1-045735, in which, initially,
INTERNATIONAL BROTHERHOOD OF TEAMSTERS LOCAL 14 (“Local 14") was the
petitioner and CLARK COUNTY SCHOOL DISTRICT (“the District”) and ESEA were
respondents, and, subsequently, ESEA was the counter claimant and Local 14 and the District were
the counter-respondents. Thus, Petitioner ESEA is identified as a party of record in the Order.
Respondent Local 14 and Respondent District are also identified as parties of record in the same
proceeding.

5. Petitioner is aggrieved by the Order, and substantial rights of Petitioner have been
prejudiced because the Order is: (a) in violation of constitutional or statutory provisions; (b) in
excess of the statutory authority of the EMRB; (c) made upon unlawful procedure; (d) affected by
other error of law; (¢) clearly erroneous in view of the reliable, probative and substantial evidence
on the whole record; and/or (f) arbitrary or capricious of characterized by abuse of discretion. NRS
233B.130(1), NRS 233B.135(3).

6. Petitioner requests that the Court receive the record of the administrative proceeding in
accordance with NRS 233B.133, and thereafter conduct its review of the Order based upon that
record.

I
111
Iy
I
i
i1

attached hereto and incorporated herein as Exhibit 2. Petitioner has not received another order
that reflects this March 12, 2015, action and is unsure whether the Board intends to issue another
Order and, thus, is treating the February 17, 2013, as the “final decision.”
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Dyer, Lawrence, Flaherty, Donaldson & Prunty

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896
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WHEREFORE, Petitioner prays for judgment as follows:
1. For an order setting aside the Order;
2. For an award of attorney’s fees and costs incurred by Petitioner in this proceeding; and,
1. For such other and further relief as the Court deems just and proper.
Dated this 19" day of March, 2015.
DYER, LAWRENCE, FLAHERTY,

DONALDiilE%E?ZiY :::

Francis C. Flaherty
Nevada Bar No. 5303
Sue S. Matuska
Nevada Bar No. 6051
Attorneys for Petitioner
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Dyer, Lawrence, Flaherty, Donaldson & Prunty

2805 Mountain Street

Carson City, Nevada 89703

(775) 885-1896
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed in this case:

X_ Document does not contain the social security number of any person
-OR-
Document contains the social security number of a person as required by:

__ A specific state or federal law, to wit:

(State specific state or federal law)
-or-
__ For the administration of a public program
-or-
___ For an application for a federal or state grant
-or-

Confidential Family Court Information Sheet

o (NRS 125.130, NRS 125.230 and NRS 1258.055)
Date: March 19, 2015 /Z —;
L

Francis C, Flaherty
Attorney for Petitioners

Folrsesteases05A05295\udicial Review IV\Pleadings\i50223 pet jud.rev.drftwpd
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
™~
o0

2805 Mountzin Street
Carson City, Nevada 89703

(775) 885-1896

CERTIFICATE OF SERVICE
[ hereby certify pursuant to NRCP 5(b) that | am an employee of DYER, LAWRENCE,

FLLAHERTY, DONALDSON AND PRUNTY and that onthe 19* day of March, 2015, 1 caused atrue
and correct copy of the foregoing PETITION FOR JUDICIAL REVIEW to be deposited in the U.S,
Mail, first-class postage prepaid and to be sent clectronically to each of the following:

EMRB

2501 East Sahara Avenue, Suite 203
Las Vegas, Nevada 89104

emrb@business.nevada.gov
Bsnyder(@business.nevada.gov

Kristin L. Martin, Esq.

McCracken, Stemerman, Bowen & Holsberry
1630 Commerce Street, Suite A-1

Las Vegas, NV 89102

klmf@debsf.com

S. Scott Greenberg, Esq.
Office of General Counsel
Clark County School District
5100 W. Sahara Ave.

Las Vegas, NV 89146

sgreenberg((Dinteract.ccsd.net

Scott R. Davis, Esq.

Deputy Attorney General
Attorne%Genera]’s Office

555 12, Washington Avenue, Suite 3900
Las Vegas, NV 89101-1068

sdavis(@ag.nvegoy

Ootegra. 3 “Er
Débora McEachin

F-\cases\eases03405295udicinl Review 1V\Ploadings\i50223. pet jud.rev.drftwpd
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General's Office
n, Suite 3900

Wea,::hhgm
Las Vegas, NV 85101

Attorn
S55E.
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Electronically Filed

06/08/2015 03:53:22 PM
ORAD $ AUL LAXAL i
ADAM P T
Nevada Attorney General CLERK OF THE COURT
Scott Davis :
Deputy Attorney General

Nevada State Bar No. 10019

555 E. Washington Ave, #3900

Las Vegas, NV 89101

Telephone: (702) 486-3834 ‘
Fax: (702)486-3416

sdavis@ag.nv.gov

Attorneys for State of Nevada

Local Government Employee-

Management Relations Board

EIGHTH JUDIGIAL D%STRICT COQURT OF THE STATE OF NEVADA
CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION, Case No.. A-15-715577-

Petitioner, Dept. No.: !

V.

i
)
)
%
STATE OF NEVADA, LOCAL )
GOVERNMENT EMPLOYEE- }
MANAGEMENT RELATIONS BOARD;
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS LOCAL 14; and CLARK )
COUNTY SCHOOL DISTRICT, }
. )

Respondents, )

ORDER GRANTING COUNTERMOTION TG DISMISS

Petitioner Education Support Employees’ Motion for Stay filed on March 19, 2015-
{"Motion") came before the Court on Méy 19, 2015. Respondent State of Nevada, Local|
Government Employee-Management Relations Board ('the Board”) and fhe International}
Brotherhood of Teamsters Local 14 (“Teamsters") filed separate oppositions fo the motion.

Additionally, the Board filed a Countermotion to Dismiss Petitioner's Motion ("Counterrhotiqn"). ,

[ voluntary Dismissal (3 Summary judgment

{3 Involuntary Dismissal [ stipulated Judgment

[ stipulated Dismissal [} Gefault Judgment
hMotign $o Dismiss by Daft(s) [ ludgmant of Arbitration

-4-
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glon, Suite 3500

General's Office

585 B ekt

Las Vegas, NV 39101

Attorn
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ESEA was represented by Francis Flaherty, Esq., who appeared before the Court,
Teamsters was represented by Kristin Martin, Esq., and the Board was represented by Deputy

Attorney General Scott Davis. ]

Having considered the pleadings as well as the arguments of counsel, the court finds
that it lacks jurisdiction over the petition at this juncture because the Board's order to conduct
the second discretionary runoff election is not a final order subject to judicial review uqder.
NRS 288.160{4). Only the Board's final order at the conclusion of the process is subject to
judicial review. Sfate, Local Government Employee-Management Relalions Board v. Eighth’
Judicial District Court, Nev. Supreme Court Case No. 62718, 2013 WL 7155080 (Dec. 18,
2013). This order does not preciude ESEA from seeking judicial review at the conclusion of

the election process.

Therefore, good cause appearing;

IT IS HEREBY ORDERED, that the Motion to Stay is DENIED and the Countermotion

to Dismiss is GRANTED. This matter is dismissed without prejudice.

DATED this _4 day of &u , 2015.
DISTRICT COURT JUEéGE [ -

Respectfully submitted by:

- ADAM PAUL LAXALT
Attorney General

Scott Davis A

Deputy Attorney General W
Attomey for the State of Nevada,

Local Government Employee-Management Relations Board

t
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NEVADA LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

international Brotherhood of Teamstars,
Local 14, AFL-CIO,

Petitionar,
V8. Case No. A1-045735

Clark County School District and Education
Support Employoes Assoctation,

Respondenis.
[
And refated counter-claim
/
TALLY OF BALLOTS

As Commissionsr of the Nevada Local Government Employee-Managoment Relations Board, 1
hareby cerlify that the resulls of the tabulation of ballots cast in the election held in the above-
captioned matier, and congluded on the date sst forth below, were as follows:

1. Number of Void Ballots Cast 4 s{"%
No. of Ballots Cast by Termed/Quit Employees : 2
No. of Duplicate Ballots Cast -
5. pumber of Ballots Challenged on the Inaligiblity of the Voter :?;2,
P
3. Number of Baliots Challenged Based on Alleged Defact in Ballot i g
No., of Challenges Sustained I
Mo, of Challenges Overruled In Favor of ESEA
No. of Challenges Overruled in Favor of Teamsters ) %ﬁi
: <3
4. Mumber of Valid Ballots Cast for ESEA 6.3 } t:? &
Mo. of Unchailengsd Balluts Cast E{?
No. of Challenges Overruled in Favor of ESEA (from 3} )
5. Number of Valid Ballots Cast for Teamsters . L}g L?f“ {
LA

i f
No. of Unchallenged Ballots Cast 335
no. of Challeriges Overruled In Favor of Teamsters {from 3} i;;{

6. Numbsr of Valid Ballots Cast (sum of 4 and 8} | }?5'3 {’ }

~.

@%) LU 12




Dated: Decamber

By the Commissioner @/\vg p I\\

Bruce K. Snyder

Wae acknowledge recsipt of & copy of this tally.

Clark County School District

Teamsters Local 14

Education Suppott
Employess Associalio

13
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
5

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

~ BEFORE THE LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO,

Petitioner, - Case No, A1-045735
V8.
CLARK COUNTY SCHOOL DISTRICT and FILED
an
EDUGATION SUPPORT EMPLOYEES Des‘;egnbef"h} g 2&” 5
ASSOCIATION, ate of Nevaca
E.M.R.B.

Respondents. / 12:22 p.m.

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION,
‘ Counter-Claimant,
vs.
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,
Counter—Resppndents.

/
COMPLAINT AND OBJECTION TO RUNOFF ELECTION

COMES NOW, Education Support Employees Association (“BESEA™), and complains that
the Board e:;tceeded its jurisdiction pursuant to NRS 288.160(4) by conducting the second ronoff
election between ESEA. and International Brothethood of Teamsters, Local 14 (“Local 14") that
occurred by secret ballot between November 2, 2015, and December 5, 2015 (“second munoff
election™), and objects to the determination of the results of such ranoff election on the basis of the
majority-of-the-votes-cast standard dictated in the Board’s February 17, 2015, Certification of
Flection Resuits and Implication of Runoff Election Results (“2015 Board Order”).

The Board’s second runoff election was governed by the Board’s Amended Election Plan
for Second Runoff Election that was filed on August 19,2015, Pursuant to paragraph E of Section

V of said Plan, a party “may file objections to the procedural conduct of the election, to conduct in
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Dyer, Lawrence, Flaherty, Dopaldson & Prunty
[\
o0

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

violation of this Plan or such other conduct (including any claimed violation of either NRS Chapter
288 or NAC Chapter 288) whibh may have improperiy affected the results of the election” within
5 business days after the election. “Objectjons must be in writing and contain a brief statement of
facts upon which the objections are based.” Id

The facts upon which the objection is based are that the Board conducted a runoff election
between the same parties by secret ballot between January 5, 2015, and February 3, 2015, and
certified that those election results “[did] not justify removing ESEA in favor of Local 14 under the
majority vote requirement imposed in the Supreme Court’s 2009 order. Assuch ESEA will continue
as the recognized bargaining agent.” Nevertheless, in contravention of the Supreme Court’s 2009
order, the Board ordered another runoff election between exactly the same parties and oxdered that
the outcome would be detexmined by a different measurement ~- a majority-of-the-votes-cast. The
Board conducted such second runoff election between November 2, 2015, and December 5, 2015,
and Local 14 received a majority of the votes cast but again did not receive the vote of 2 majority of
the bargaining unit. |

Upor information and belief, ESEA alleges that the Board will enforce the 2015 Boatd Order
by applying it to the results of the second runoff election, determining that Local 14 received a
majority of the votes cast and, therefore, determining that Local 14 has the support of the majority
of the employees of the bargaining unit of the support staff employees of the Clark County School
District. ESEA objects to such enforcement of the 2015 Board Order, including the holding of the
second ranoff election inits entirety, and the determination of its results by the mere majority-of-the-
votes-cast standard; ESEA alleges that such énforcement violates NRS 288.160(4) and NAC
288.110(10)(d), based on the plain language of the statute and regulation, as well as the sﬁpreme
court’s interpretation thereof, and improperly affects the results of the runoff election.

ESEA requests relief as follows:

1. For an order that such action and determination of the second runoff election violates
NRS 288.160(4) and NAC 288.110(10)(d).

2. For an order that such violation improperly affects the results of the runoff election.

Iy
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
2

2805 Mountain Street
Carson City, Nevada 89703

(775) §85-1896

3. For an order that such improper effect on the results of the election renders the runoff
election null and void.
Respectfully submitted this 11" day of December, 2015.

DYER, LAWRENCE, FLAHERTY
DONALDSON & PRUNTY

N/

Francis C. Flaherty

Nevada Bar No., 5303

Sue S. Matuska

Nevada Bar No. 6051

DYER, LAWRENCE, FLAHERTY,
DONALDON & PRUNTY

2805 Mountain Street

Carson City, NV 89703

(775) 885-1896 telephone

(775) 885-8728 facsimilie

fflaherty @dyerlawrence.com

Attorneys for ESEA
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
™~
m .

2205 Mountain Strest
Carson City, Nevada 89703

(775) 885-1896

CERTIFICATE OF SERVICE
Pursuant to NAC 288.200(2), I certify that I am an employee of Dyer, Lawrence, Flaherty,
Donaldson & Prunty, counsel for ESEA, and that on this 11" day of December, 2015, 1 caused atrue
and correct copy of the within COMPLAINT AND OBJECTION TO RUNOFF ELECTION to be:
0 Deposited in the U.S. Mail, postage prepaid, addressed to each of the persons listed below. -

¥ Transmitted via electronic mail to each of the persons listed below.

Kristin L. Martin, Esq.

MecCracken, Stemerman, Bowen & Holsberry
1630 Commerce Street, Suite A-1

Las Vegas, NV 89102

kim{@dcbsf.com

S. Scott Greenberg, Esq.
Office of General Counsel
Clark County School District
5100 W. Sahara Ave.

Las Vegas, NV 89146

soreenbere@interact.ccsd.net

Scott R. Davis, Esq.
Deputy Attorney General
Attorney General’s Office
555 B, Washington Avenue, Suite 3900
Las Vegas, NV 89101-1068

sdavis@ag.nv.gov

Vpstwre THEF e
Debora McEachin
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FILED

JAN 20 2016
STATE OF NEVADA STATE %FHNBEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

| INTERNATIONAL BROTHERHOOD OF ) CASE NO. A1-045735

TEAMSTERS, LOCAL 14, AFL-CIO,

Petitioner, ORDER

VS. ITEM NO. 520T

CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Respondents,

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Counter Claimant,

Vs,

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,

Counter Respondents.

vvvvvvvvvvuvvvvvwvuuvuuvvv

On January 11, 2016, this matter came on before the State of Nevada, Local Government

Employee Management Relations Board (“Board”) for consideration and decision pursuant to

the ﬁ;ﬁ-\gisipgis‘:’éf the Local Government Employee-Management Relations Act (“the Act”) and

NAC Chapter 288.

This matter concerns the representation of the bargaining unit of support staff employees
of the Clark County School District (“bargaining umit”). The bargaining unit has been
represented by the Education Support Employees Association (“ESEA”). Pursuant to our prior
order in this matter, the Commissioner has conducted the second discretionary runoff election.

The results of the election were reported to the Board through the Tally of Ballots, which is

1 000189




attached hereto. The Tally of Ballots indicates that the International Brotherhood of Teamsters,
Local 14 (“Local 147) received a majority of votes cast in the election.

NAC 288.110(8) permits a party to an election to file an objection to “the conduct of the
clection or conduct affecting the resuits of the alection.” ESEA filed an objection to the election
on the basis that the election was not within the Board’s authority. Having considered ESEA’s
objection, the Board hereby overrules the objection. We find that this election is within our
authority under the Act and that use of the majority of votes cast standard is warranted for the
reasons stated in Ttem No. 520Q. No other objections were filed.

The Board is cognizant of the logistics affecting a change in bargaining agent of 2 unit

‘this size, and the Board finds that a delayed offective date of 30 days is appropriate in order to

permit Local 14 and the School District time to make arrangements for a change in bargaining
ggent, Given the inusual and excessive length of time that has elapsed since this matter was first
presented to the Board, we also find that it is appropriate for Local 14 to update and resubmit the
information required by NRS 288.160(1) to the School District, with a copy of said information
submitted to the Commissioner of the EMRB.
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Based upon the foregoing and the Tally of Ballots attached hereto, it is hereby certified

that a majority of the v

alid ballots have been cast for the International Brothethood of Teamsters,

Local 14 and that the same shall be the exclusive collective bargaining representative of the

employees in the bargaining unit, effective upon the later of 30 days from the date of this written

order or submission to the Clark County School District of the material required by NRS

288.160(1).

DATED the 20" day of January, 2016.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

BY: QMQQ %

PHILIP E. LARSON Chalran

BY:
BRENT E*ECK
Vice-Chairman

oo )’M&W

SANDRA MASTERS, Board Member

3 000191
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
INTERNATIONAL BROTHERHOOD OF )
TEAMSTERS, LOCAL 14, AFL-CIO, ) CASE NO. A1-045735

Petitioner,
NOTICE OF ENTRY OF ORDER

V5.

CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Respondents.

ASSOCIATION,
Counter Claimant,

VS.

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,

)

)

)

)

)

)

)

)

:

EDUCATION SUPPORT EMPLOYEES ;
)

)

)

)

)

)

)

Counter Respondents. %

To: Education Support Employees Association and their aftorneys Michael W, Dyer,
Bsq., Frank Flaherty, Esq. and Dyer, Lawrence, Flaherty, Donaldson & Prunty

To: International Brotherhood of Teamsters, Local 14 and their attorneys Kristin L.
Martin, Esq. and Davis, Cowell & Bowe. LLP

To: Clark County School District and their attorneys Scott Greenberg, Esq., Office
of the General Counsel for the Clark County School District

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitled matter on
January 20, 2016. A copy of said order is aftached hereto.
DATED this 20® day of January, 2016.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

By: ;
VIARISU ROMUALDEZ ABELLAR
Board Secretary 000192
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CERTIFICATE OF MAILING

e e e e bt

I hereby certify that I am an employee of the Local Government Employee-Management
Relations Board, and that on the 20" day of January, 2016, I served a copy of the foregoing

ORDER by mailing a copy thereof, postage prepaid to:

Michael W. Dyer, Esq.

Frank Flaherty, Esq.

Dyer, Lawrence, Flaherty, Donaldson & Prunty
2805 Mountain Street

Carson City, NV 89703

Kristin L. Martin, Esq.

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105

Scott Greenberg, Esq.

Clark County School District
5100 W, Sahara Avenue

Las Vegas, NV 89146

MARISU ROMUALDEZ ABELLAR
Board Secretary
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NEVADA LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

International Brotherhood of Teamsters,
Local 14, AFL-CIO,

Petiticner,
VS. Case No. A1-045735

Clark County School District and Education

Supporf Employees Association, F ;.-:;
Raépondents. BE.C 07 9015
/
STATE OF NEVADA
And related counter-claim EX.RB.
/
TALLY OF BALLOTS

As Commissioner of the Nevada Local Governmeni Employee-Management Relations Board, |
hereby certify that the results of the tabulation of ballots cast in the election held in the above-
captioned matter, and concluded on the date sef forth below, were as follows:

1. Number of Void Ballots Cast { } Q(
No. of Ballots Cast by Termed/Quit Employees 2
No. of Duplicate Ballots Cast 2
2. Number of Baliots Challenged on the [neligibility of the Voter 12
P
3. Number of Ballots Chaltenged Based on Alleged Defect in Ballot ) 5

No. of Challenges Sustained
No. of Challenges Overruled in Favor of ESEA

e —

No. of Challenges Overruled in Favor of Teamsters ) L’F, .
, (o)
4. Number of Valid Ballots Cast for ESEA %, ] ‘7 Q
No. of Unchallenged Ballots Cast «J
No. of Challenges Overruled in Favor of ESEA (from 3) 2
5. Number of Valid Ballots Cast for Teamsters /o, L[g LIL {

/
No. of Unchallenged Ballots Cast Lfali
No. of Challenges Overruled in Favor of Teamsters (from 3) ﬁ

6. Number of Valid Ballots Cast (sum of 4 and 5) 15"3/ i

®
a ' 000194




Dated: December 2 p
By the Commissioner @/‘:A ’\

Bruce K. Snyder

We acknowledge receipt of a copy of this tally:

Teamsters Local 14 Clark County School District Education Support
Employeas Association

I ey . N~ : : * .ﬁ
BY--’gme By\\\i-\x\%‘m RN By 7
Y

13
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Electronically Filed
01/20/2016 05:14:00 PM
14| PHIR N
FRANCIS C. FLAHERTY (&;“ j, (%\Mm»-—-
2| Nevada Bar No. 5303
SUE 8. MATUSKA CLERK OF THE COURT
3 || Nevada Bar No. 6051
DYER, LAWRENCE, FLAHERTY,
4 DONALDSON & PRUNTY
2805 Mountain Street
5|l Carson City, Nevada 89703
(775) 885-1896 telephone
6l (775) 885-8728 facsimile
fflaherty@dyerlawrence.com
4
Attorneys for Petitioner
3
DISTRICT COURT
9 CLARK COUNTY, NEVADA
10
EDUCATION SUPPORT
11| EMPLOYEES ASSOCIATION, _ Case No. A-15-715577-)
an employee organization
12 ‘
Petitioner, Dept. No. I
13
vs. |
14
STATE OF NEVADA, LOCAL GOVERNMENT ‘
15 EMPLOYEE-MANAGEMENT RELATIONS BOARD,
an agency of the State of Nevada;
16| INTERNATIONAL BROTHERHOOD OF :
TEAMSTERS LOCAL 14, an employee organization; and
171l CLARK COUNTY SCHOOL DISTRICT,
a county school district,
18
Respondents.
19 - a
o 20 PETITION FOR JUDICIAL REVIEW
g 21 " COMES NOW DPetitioner, EDUCATION SUPPORT EMPLOYEES ASSOCIATION
°§ 92 I (“ESEA™), by and through its undersigned counsel, and hereby petitions this Court for judicial
(=}
-'-'g 23 || Teview of the January 20, 2016, Order (“2016 Board Order”) of Respondent STATE OF NEVADA,
=
S 24| LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD (“the Board”).
%2 - 25| Atwue and correct copy of the 2016 Board Order is attached hereto as Exhibit 1 and incorporated
@ ,
g . g 26 1| berein by reference. The 2016 Board Order denicd or overruled ESEA’s Complaint and Objection
% 3 % o 27 on the second, discretionary runoff election and certified INTERNATIONAL BROTHERHOOD OF
L EZ&K
é ‘g g}a 9g || TEAMSTERS, LOCAL 14 (“Local 14") as the exclusive bargaining representative of the support
E%éi
28 £ R
O
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
N
o

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

staffemployees ofthe CLARK COUNTY SCHOOL DISTRICT (“the District™), effective thirty (30)
days after the latter of: (1) the date of the written 2016 Board Order; or (2) Local 14's presentatlon
to the District of the documents required by NRS 288.160(1), which are its constitutionand bylaws,
" a roster of its officers and representatives and a pledge ot 1o strike. In support of this Petition,
Petitioner alleges as follows:

1. This Petition is filed pursuant to NRS 233B.130 ef seq.

2. Venue is proper in this Court under the provisions of NRS 233B.130(2)(b).

3. The 2016 Board Order is a final decision reviewable by the Court pursvant to NRS
233B.125, 233B.130(1) and 288.130 and per the Court’s June 8, 2015, Order Granting
Countermotion to Dismiss at 4:7-8. A true and correct copy of the Coutt’s June 8, 2015, Order
Granting Countermotion to Dismiss is attached hereto as Exhibit 2 and incorpor‘ated herein by
reference.

4. “The 2016 Board Order is the final decision in EMRB Case No. A1-045735, in which,
initially, Local 14 was the petitioner and the District and ESEA were respondents, and, subsequently,
ESEA was the counter claimant and Local 14 and the District were the counter-respondents, Thus,
Petitioner ESEA is identified as a party. of record in the Order. Respondents, Local 14 and the
District are also identified as patties of record in the same proceeding.

5. Petitioner is aggrieved by the 2016 Board Order, and substantial rights of Petitioner
have been prejudiced because the 2016 Board Order is: (a) in violation of constitutional or statutory
provisions; (b) in excess of the statutory authority of the Board; (¢) made upon unlawful procedure;
(d) affected by other error of law; (e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; and/or (£) arbitrary or capricious or characterized by abuse
of diseretion. NRS 233B.130(1), NRS 233B.135(3).

6. Petitioner requests that the Court receive the record of the administrative proceeding
in accordance with NRS 233B.131 and 233B.133, and thereafter conduct its review of the Order
based upon that record.

1
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WHEREFORE, Petitioner prays for judgment as follows:

1. For an order setting aside the 2016 Board Order and declaring that ESEA remains the
exclusive bargaining agent;

. For an award of attorney’s fees and costs incurred by Petitioner in this proceeding; and,

3. For such other and further relief as the Court deems just and proper.

Dated this 20" day of January, 2016.

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

o e TF—

Francis C. Flaherty
Nevada Bar No. 5303
Sue S. Matuska
Nevada Bar No. 6051
Attorneys for Petitioner
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1 AFFIRMATION
Pursuant to NRS 239B.030
2
The undersigned does hereby affirm that the preceding document filed in this case:
3
4 X Document does not contain the social security number of any person
5 -OR-
6 Document contains the social security number of a person as required by:
7 A specific state or federal law, to wit:
8 (State specific state or federal law)
9 -0r1-
10 __ Forthe administration of a public program
11 -or-
12 ___ For an application for a federal or state grant
13 -ot-
__ Confidential Family Court Information Sheet
14 (NRS 125.130, NRS 125.230 and NRS 125B.055)
15 :
Date: January 20, 2016 !
16 ' . Francis C. Flaherty
Sue S. Matuska
17 Attorney for Petitioners
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CERTIFICATE OF SERVICE
I hereby certify pursuant to NRCP 5(b) that I am an employee of DYER, LAWRENCE,

FLAHERTY, DONALDSON AND PRUNTY and that on the 20" day of January, 2016, I caused a
true and coirect copy of the foregoing PETITION FOR JUDICIAL REVIEW to be deposited in the

U.S. Mail, first-class postage prepaid and to be sent electronically to each of the following:

EMRB
250] East Sahara Avenue, Suite 203
Las Vegas, Nevada 89104

emrb@business.nevada.gov
Bsnvder{@business.nevada.gov

Kristin L. Martin, Esq.

McCracken, Stemerman, Bowen & Holsberry

1630 Commerce Street, Suite A-1
Las Vegas, NV 89102

klm@dcbsf.com

S. Scott Greenberg, Esq.
Office of General Counsel
Clark County School District
5100 W. Sahara Ave.

Las Vegas, NV 89146

soreenbergi@interact.cesd.net

Scott R. Davis, Esq.

Deputy Attorney General

Attorney General’s Office

555 E. Washington Avenue, Suite 3900
Las Vegas, 89101-1068

sdavis(@ag.nv.gov

L 2 T? C-.}_:.A_M—""'—-—-
Debora McEachin

7
FAcascs\eases05105 295\ udicial Reviewr ViPlzadings\1 5 1203, pet jud.rev.dcll.wpd
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Electronically Filed
03/17/2016 04:14:57 PM

BREF *
FRANCIS C. FLAHERTY m j.kﬁw

Nevada Bar No, 5303
SUE S. MATUSKA CLERK OF THE COURT
Nevada Bar No. 6051
DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY
2805 Mountain Street
Carson City, Nevada 89703
(775) 885-1896 telephone
(775) 885-8728 facsimile
fflaherty@dyverlawrence.com

Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT
EMPLOYEES ASSOCIATION, Case No. A-15-715577-}
an employee organization

Petitioner, Dept. No. 1

Vs,

STATE OF NEVADA, LOCAL GOVERNMENT

EMPLOYEE-MANAGEMENT RELATIONS BOARD, Hearing Date: April 20, 2016
an agency of the State of Nevada;
INTERNATIONAL BROTHERHOOD OF Time: 9:00 am.

TEAMSTERS LOCAL 14, an employee organization; and
CLARK COUNTY SCHOOL DISTRICT,
a county school district,

Respondents.
/

PETITIONER’S OPENING MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PETITION FOR JUDICIAL REVIEW

COMES NOW Petitioner, EDUCATION SUPPORT EMPLOYEES ASSOCIATION
(“ESEA”) by and through its attorneys Dyer, Lawrence, Flaherty, Donaldson & Prunty, and pursuant
to NRS 233B.133, NRAP 28, and the briefing scheduled announced by the Court at the February 17,
2016, hearing on the Motion for Stay, hereby files its Opening Memorandum of Points and
11
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Authorities in support of the Petition for Judicial Review filed herein by Petitioner on Janaruy 20,
2016.
DATED this 17" day of March, 2016

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

o Mt WL

Francis C. Flaherty
Nevada Bar No. 5303
Sue S. Matuska
Nevada Bar No, 6051
Attorneys for Plaintiff

Dyer, Lawrence, Flaherty, Donaldson & Prunty

2805 Mountain Street
Carson City, Nevada 89703

{775) 885-1896
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I. JURISDICTIONAL STATEMENT

A. ESEA initiated this instant matter by filing a Petition for Judicial Review on January
20, 2016, pursuant to NRS 233B.010 et seq., in the above-entitled Court in accordance with NRS
233B.130(2).

B..  ESEA filed the Petition on the same day of service of the STATE OF NEVADA,
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARDYS (“the Board’s”)
January 20,2016 Order, (2016 Board Order”) in Case No. A1-045735 and thus was within the thirty
(30) days allowed by NRS 233B.130(2).

C. The 2016 Board Order is a final decision reviewable by the Court pursuant to NRS
233B.125, 233B.130(1) and 288.130 and per the Court’s June 8, 2015, Order Granting
Countermotion to Dismiss, see Petitioner’s Motion for Stay (“Stay Motion™), Exhibit (“Ex.”) 7 at
4:7-8 and, therefore, properly before the Court pursuant to NRS 233B.130 ef seq.

II. STATEMENT OF ISSUES PRESENTED FOR REVIEW

A, Whether NRS Chapter 288 expressly or impliedly authorizes the Board to order and
hold a second runoffelection between the same parties to a first runoff election in order to determine
the results by the different and lower standard of a mere majority of the votes cast when the Nevada
Supreme Court has twice stated that a majority of all employees in the bargaining unit is required
and the Legislature has thrice rejected a change to such standard?

B. Whether the Board has violated the Administrative Procedure Act by adopting anew
rule allowing it to conduct such a second runoffelection and determine the results by amere majority
of the votes cast without following any of the procedures of NRS Chapter 233B.040 et seq.?

III. STATEMENT OF THE CASE

For more than 40 years, ESEA has been the recognized bargaining agent for the bargaining
unit consisting of virtually all of the classified employees of the CLARK COUNTY SCHOOL
DISTRICT (“the District™). Formore than 13 ofthose years, INTERNATIONAL BROTHERHOOD
OF TEAMSTERS, LOCAL 14 (“Local 14") has been unsuccessfully attempting to convince the
Board that Local 14 is supported by a majority of employees in that bargaining unit. In all this time,

the District, who receives the dues payments of the classified employees and is thus well aware of
-1-
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how many bargaining unit employees are members of ESEA, has never attempted to withdraw
recognition from ESEA as the exclusive bargaining agent pursuant to NRS 288.160(3) on the basis
that ESEA is not supported by a majority of the bargaining unit.

Pursuant to NRS chapter 288, an employee organization may initially become the recognized
and exclusive bargaining agent by presenting to the local government employer: (a) a copy of its
constitution and bylaws, if any; (b) a roster of its officers, if any, and representatives; and (¢) a
pledge in writing not to strike, and a verified membership list showing that it represents @ majority
of the employees in the bargaining unit. NRS 28 8.160(1) and (2). There are certain limited criteria
under which the employer, with permission of the Board, may withdraw such recognition. NRS
288.160(3). Also, the Board itself, if it has a “good faith doubt” as to “whether any employee
organization is supported by a majority of the local government employees in a particular
bargaining unit . . . may conduct an election by secret ballot upon the question.” NRS 288.160(4)
(emphasis added).! Pursuant to it own regulation, NAC 288.11 0(10)(d), the Board determines the
results of such an election based on the demonstration that the “employee organization is supported
by a majority of the employees within the particular bargaining unit.” {(Emphasis added). Also
for such elections, the Nevada Supreme Court has twice held that both NRS 288.160(4) and NAC
288.110(10)(d) require a majority vote ofall the employees in the bargaining unit and has stated that
it will defer to the Nevada Legislature to change this standard.

Thus, whether it is seeking initial recognition as the recognized bargaining agent or it is
seeking to displace a rival, incumbent employee organization, an employee organization (union)
mmust show that it is supported by a majority of the employees in the bargaining unit, not just those
who may vote in a representation election. Demonstrated, verifiable support of a majority of
employees of the entire bargaining unit is the alpha and the omega for a union seeking to be seated
as the recognized bargaining agent.

1

' Finally, NRS 288.160(5) provides that without Board involvement, parties may agree (o
hold an election to “determine whether an employee organization represents the majority of . . .
employees in a bargaining unit.”

-7
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Over the course of more than thirteen (13) years, the Board has twice declared that Local 14
has not met the standard of NRS 288.160(4) to show it was supported by a majority of employees
of the bargaining unit because it only received a majority of the votes cast and did not receive a
majority vote of all the employees in the bargaining unit. This first occurred ata 2006 representation
election and then occurred the second time at a February, 2015 runoff election between ESEA and
Local 14. Nevertheless, immediately after the February, 2015 runoff election and the determination
that ESEA would remain as the bargaining agent, the Board suddenly changed course; it: (1) ordered
a second runoff election between the exact same parties; ESEA and Local 14; (2) declared that it
would apply a mere majority-of-the-votes-cast standard to determine the results; (3) held that second
runoff election at the end of 2015; and (4} in its January 20, 2016, Order (“2016 Board Order™),
despite Local 14 again failing to receive a majority vote of all the employees in the bargaining unit,
certified Local 14 as the exclusive bargaining agent, effective thirty (30) days after the latter of: @)
the date of the written 2016 Board Order; or (2) Local 14's presentation to the District of the
documents required by NRS 288.160(1), which are its constitution and bylaws, aroster of its officers |
and a pledge not to strike.? In doing so, substantial rights of ESEA have been prejudiced because
the Board has blatantly exceeded its statutory authority, inventing a new power to order a “re-do”
on a runoff election and inventing a new standard for determining representation election results in
contravention of two Nevada Supreme Court orders, and by applying that standard to the results of
the unlawful second, runoff election between ESEA and Local 14; the consequence of these actions
will be the loss to the employees of the status of ESEA as their recognized bargaining agent and the
loss to ESEA of its status as the recognized bargaining agent for the support staff employees of the
District— its entire book of business.

IV. STATEMENT OF FACTS

In what Petitioner believes to be a reasonable amount of detail, Petitioner provides the

following chronology of the pertinent facts that have led to the present Petition for Judicial Review.

In 2002, Local 14 petitioned the Board seeking an order that it be recognized as the bargaining agent

2 The Board denied ESEA’s motion to stay this Order, but on February 17,2016, this Court
granted ESEA’s Motion to Stay this Order and, thus, this result has not taken effect.

_3.
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for the bargaining unit represented by ESEA. AR’ 1-101. The Board held a hearing. The only
“evidence” that was presented squarely on the issue of whether Local 14 rather than ESEA was
supported by a majority of the local government employees in the bargaining unit was the testimony
of Local 14's representative Gary Mauger that Local 14 had obtained some 4,000 representation cards
from employees of the District. However, the cards were never counted or examined by the Board
and no comparison was ever made between the names on such cards and the names of employees
on a list of bargaining unit employees provided by the District. Nevertheless, the Board held that
it had a “good faith doubt” pursuant to NRS 288.160(4) as to the employees” majority support. AR
104-112., On September 24, 2002, the Board ordered that a representation election was necessary
to ascertain whether Local 14 or ESEA had the support of a majority of employees in the bargaining
unit. fd.

On September 27, 2002, ESEA filed a petition for judicial review in district court challenging
certain aspects of the Board’s order. The Board’s order was stayed, initially by the district court and
subsequently by stipulation of the parties. On January 23, 2003, the Board issued an order
establishing the terms of the election. AR 119-121. Among other things, that order interpreted the
Board’s own regulation, NAC 288.110.* Id. The order stated that, in order for the Board to
“certif[y] [an organization] as representing the unit,” the election had to show that a majority of all
the employees in the entire bargaining unit (“outright majority”) not merely a majority of those
casting votes (“majority of votes cast”) supported that organization. Stay Motion, Ex. 1; AR 119-
121.

On February 24, 2003, Tocal 14 cross-petitioned to challenge the outright majority

requirement. After the district court (Judge Wall) ruled on the petitions for judicial review, both

* “AR” refers to the Administrative Record filed with the Court on April, 20, 2012, in
International Brotherhood of Teamsters, Local 14 v. Education Support Employees Association,
(Case No. A528346), see introduction to Supplement to Administrative Record (“AR, Supp.”) filed
with the Court on March 2, 2016, explaining that the originat April 20,2012, Administrative Record
and the March 2, 2016, Supplement constitute the complete Administrative Record, to date, in this
matier.

4Tn 2003, the relevant language was contained in subsection (9)(d) of NAC288.110. Today,
that language, which has remained unchanged, is located in subsection (10)(d) of NAC 288.110.

_4.
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sides appealed to the Nevada Supreme Court. On December 21, 2005, the supreme court entered
an Order of Affirmance rejecting both appeals and declaring that the plain language of NAC 288.110
and NRS 288.160(4) require an outright majority. See Stay Motion, Ex. 2 (Education Support
Employees Ass 'n. v. Employee-Management Relations Board, Docket Nos. 42315/42338 (December
21, 2005)) (“2005 Order of Affirmance” ).

Specifically, the supreme court stated:

[T1he statute and administrative code plainly and unambiguously state that to win an

election, the employee organization must have “a majority of the employees within

the particular bargaining unit.”

Stay Motion, Ex. 2 at 11 (emphasis added). In fact, the supreme court specifically rejected the
argument that NRS 288.160 or NAC288.110 required a mere “majority of the employees who vote.”
Id, Finally, the supreme court emphasized that “in the case of an unambiguous statute, the EMRB
is required to follow the law ‘regardless of result’” and “[wle defer to the Nevada Legislature as to
whether the definition of a majority vote should be changed.” Jd. at 11-12 (emphasis added).

On April 20, 2006, the representation election was held and the Board determined that no
organization received majority support in that election. AR 161-62. Despite a motion by Local 14
to the Board that it declare that the “no union” option prevailed in the election, the Board certified
the election resulis as reported by the Board’s Commissioner and, on September 7, 2006, ordered
that it had “exhausted its jurisdiction” and that all pending or future motions on the election were
moot. AR 163-64. On September 18, 2006, Local 14 filed a petition for judicial review secking to
set aside the Board’s September 7, 2006, order and to compel the Board to issue a declaration that
“no union” “won” or that Local 14 “won” the election. On April 4, 2007, the district court issued
an order stating that the Board erred when it determined that it had exhausted its jurisdiction but
making no determination as to how the Board was to proceed.” In response, the Board, on May 31,
2007, ordered that the previously certified election results stood and that the results preserved the
status quo of ESEA as the recognized and exclusive bargaining agent. AR 165-67.

Iy

5 From the April 4, 2007, Order forward, this matter has been handled exclusively by this
Court.
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Local 14 filed another petition for judicial review (styleda “gupplemental petition”) on June
11, 2007, requesting the district court to order that “no unjon” or Local 14 be declared the winner,
or, alternatively, that a runoff election be ordered pursuant to the Board’s regulations. On January
16, 2008, the district court granted the petition in part by ordering that a runoff election be held and
denied it in part. Italso encouraged the parties to appeal the decision to the Nevada Supreme Court.
On January 29, 2008, Local 14 appealed the denial to the supreme court. ESEA filed a motion to
dismiss, which the supreme court ultimately denied, and, nearly two years later, the supreme coutt
entered another Order of Affirmance, upholding the district court’s conclusion that the regulations
of the Board requireci a runoff election and reaffirming that the outright majority requirement would
determine the results of the clection. See Stay Motion, Ex. 3 (International Brotherhood of
Teamsters, Local 14 v. Education Support Employees Ass 'n., Docket No. 51010 (December 21,
2009)) (2009 Order of Affirmance” ).

Specifically, the supreme court stated:

[Tihe language of NRS 288.160 and NAC 288.110 are plain and unambiguous and

require an employee organization to obtain support firom a majority of all of the

members of the bargaining unil and not just a majority of those who vote.
Stay Motion, Ex. 3 at2 (emphasis added). The supreme coutt also stated that such standard applied
to arunoffelectionand acknowledged that such election “may produce similar inconclusive resuits.”
Id. at 3.

After the parties” own efforts to agree on & plan for the runoff election failed, the Board
announced its intention to move forward under the same procedure that had governed the original
election in 2006. AR 287-91. Local 14 filed another petition for judicial review (styled a “second
supplemental petition™) and for writ of mandate with the district court secking review of the Board’s
decision to use the same procedures iﬁ the runoff election.

After a stipulated stay was lifted, the Board approved a plan that called for the runoffelection
to be conducted pursuant to the same rules used for the original election, with new dates and
locations., AR 358-61. However on January 8, 2013, the district court granted Local 14's petition
for judicial review and directed the Board to come up with an election plan that was “reasonably

calculated to produce a definitive result.”
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On March 1, 2013, the Board filed a Petition for a Writ of Mandamus or in the alternative
for 2 Writ of Certiorari with the Nevada Supreme Court seeking an order that the district court be
directed to dismiss and deny the petition for judicial review or for an order that said petition was
void on the basis that the district court lacked jurisdiction. On December 18, 2013, the supreme
court granted the Board’s petition, declaring that “[n]either NRS 288.160(4) nor NRS 233B.130
vested the district court with the authority to conduct a pre-election review of the EMRB’s chosen
election procedure.” Stay Motion, Ex. 4 at 5.

The runoff election was finally held approximately two years later by secret, mail-in ballot
between January 5, 2015, and February 3,2015. As in 2006, the runoff election resulted in no party
receiving an affirmative vote from an outright majority of all employees in the bargaining unit. See
AR, Supp.t 468 & 470, On February 17, 2015, the Board certified these results by issuance of the
Order on Certification and Implications of Runoff Election Results (“the 2015 Board Order™), AR,
Supp. 469-78, and declared that the results:

do not justify removing ESEA in favor of Local 14 under the majority vote requirement

imposed in the Supreme Court’s 2009 order. As such ESEA will continue as the recognized

bargaining agent.
Stay Motion, Ex. 5 at 2; AR, Supp. 470.

Nevertheless, the Board suddenly departed from its prior position and the supreme court
orders by declaring that it has discretionary or implied authority to order another runoff election, and
that such discretionary election will be determined by a mere majority of the votes cast. Specifically,
the Board declared that it somehow has a “statutory duty to hold elections and to resolve our good
faith doubts™” and that to do so it must “excise[] the cause of futility in this case and proceed[]| under
something different than the majority of the unit standard.” Stay Motion Ex. 5 at4; AR, Supp. 472.
111
iy

8 “AR, Supp.” refers to the Supplement to Administrative Record filed with the Court on
March 2, 2016,

7 Note that there is no “duty”; all elections ordered by the Board are discretionary: “If the
Board in good faith doubts . . . it may conduct an election” NRS 288.160(4) (emphasis added).

A7
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Thus, without a change by the Legislature to the language in NRS 288.160(4), the Board re-
interpreted NAC 288.1 10(10)(d) to require only a majority of votes cast. Stay Motion Ex. 5 at 5;
AR, Supp. 473. Further it stated that such a:

discretionary second runoff clection is warranted it if is conducted under a standard that is

likely to produce meaningful results. Thus, where it appears that a discretionary runoff

election will produce meaningful results that will resolve this Board’s good faith doubt, it

is within our authority under both NRS 288.160(4) and NAC 288.110(7) .

Stay Motion EX. 5 at 4-5; AR, Supp. 472-73. Thus, the Board made two things clear: (1) that its
purpose in ordering a second runoff election was to avoid the outright majority standard which the
supreme court stated 1t must follow “regardless of result”; and, (2) that this new authority that it has
granted itself will have general applicability anytime it is unable fo determine that an employee
organization has outright majority support in a runoff election and wishes to deviate from the clear
standard of the Nevada Legislature and Nevada Supreme Court.

On March 19,2015, ESEA petitioned this Court for judicial review of the 2015 Board Order
and filed a Motion for Stay. Local 14 and the Board each filed an opposition to the Motion for Stay
and the Board also filed a countermotion to dismiss the petition for judicial review, arguing that
review of the 2015 Board Order would be a pre-election review of an election procedure and,
therefore, would be in contravention of the Supreme Court’s December 18, 2013, order. ESEA
opposed the countermotion to dismiss, arguing that ordering a second, discretionary runoff election
was not at all an “election procedure” but, rather, an exercise of a substantive authority that the
Board simply did not possess, the purpose of which was, 10 avoid the supreme court’s 2009 Order
of Affirmance interpreting NRS 288.160(4) and NAC 288.11 0(10)(d) as requiring that the runoff
between the parties be determined by the outright maj ority standard.

‘This Court, on the record at the hearing on the countermotion expressed doubt as to the
Board’s authority to conduct the second, discretionary election to be determined by a mere majority
of votes cast, but, nevertheless, granted the Board’s motion to dismiss without prejudice on the basis
of the Supreme Court December 18,2013, order but with a clarification that it was not “preclud[ing]
ESEA from seeking judicial review at the conclusion of the election process.” See Order Granting

Countermotion to Dismiss. Stay Motion, Ex. 7 at 4.

-8-
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The unlawful, second, discretionary runoffelection was held by secret, mail-in ballot between
November 2, 2015, aﬁd December 5, 2015. At the time of this election, the bargaining unit was
composed of 11,578 employees. AR, Supp. at 632-33 (first and last page of the Excelsior list
indicating eligible voters in the bargaining unit). As in the legal runoff election, no party received
an affirmative vote from an outright majority of all employees in the bargaining unit, but Local 14
received a majority of the votes cast. AR, Supp. 619. ESEA filed with the Board a Complaint and
Objection on the Board’s conduct of the second runoff election and on any determination of the
results on the basis of the mere majority-of-the-votes-cast-standard. Stay Motion, Ex. 8; AR, Supp.
621-24. Specifically, the Complaint and Objection plead that, at the second runoff election, “Local
14 received a majority of the votes cast but again did not receive the vote of a majority of the
bargaining unit” and that, therefore, any determination that Local 14 has the support of the
bargaining unit was objectionable, Stay Motion, Ex. 8 at 2:13-21; AR, Supp. 622. On January 11,
2016, the Board, at a noticed public meeting, did not dispute ESEA’s allegation that Local 14 failed
to receive the vote of a majority of the bargaining unit but denied ESEA’s Complaint and Objection
and ordered that because Local 14 had received a majority of the votes cast at the second runoff
election, it would be certified as the recognized bargaining agent thirty (30) days after the latter of:
(1) the date of the written 2016 Board Order; or (2) Local 14's presentation to the District of the
documents required by NRS 288.160(1), which are its constitution and bylaws, aroster of its officers
and a pledge not to strike, Counsel for ESEA made an oral motion that the Board stay its order
pending judicial review, but the Board denied that motion. The Board’s actions at the January 11,
2016, were reduced to writing on January 20, 2016, in the 2016 Board Order. Stay Motion, Ex. 9;
AR, Supp. 625-31. ESEA filed its Petition for Judicial Review as well as a Motion for Stay on
January 20, 2016. On February 17, 2016, this Court granted the Motion for Stay pending judicial
re\}iew.

V. ARGUMENT
A. Standard of Review.
NRS 233B.130 authorizes any aggrieved party to a final decision of an agency to seek

judicial review of that decision. Pursuant to NRS 233B.135(3), a court may set aside a final decision

-9
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of an agency if substantial rights of the petitioner have been prejudiced because the final decision
of the agency is: (8) in violation of constitutional or statutory provisions; (b) in excess of the
statutory authority of the agency; (c) made upon unlawful procedure; (d) affected by other error of
law; (e) clearly erroncous in view of the reliable, probative and substantial evidence on the whole
record; or (f) arbitrary or capricious or characterized by abuse of discretion.

Courts conduct de novo review of conclusions of law made by administrative agencies on
legal issues, including matters of statutory and regulatory interpretation. See Cify of Reno v. Bldg
& Constr. Trades, 127 Nev. _, __» 251 P.3d 718 (127 Nev. Adv. Op. No. 10, March 31, 2011);
UMC Physician’s v. Nevada Serv. Emp. Union, 124 Nev. 84, 88,178 P.3d 709,712 (2008) (because
it was not within the language of the statute, supreme court declined to defer to EMRB’s
interpretation of statute that complainant in an EMRB matter must be “yecognized” at the time the
claim arose); City of Henderson v. Kilgore, 122 Nev. 331,334,131 P.3d 11, 13 (2006) (where the
power o issue preliminary injunctions was not within the language of NRS 288.110, the supreme
court held that the district court had erred by giving the EMRB deference on its interpretation that
it had such power); State, Div. of Insurance V. State Farm, 116 Nev. 290, 293, 995 P.2d 482, 485
(2000) (a court “will not hesitate” to declare an agency interpretation invalid when it “conflicts with
existing statutory provisions or exceeds the statutory authority of the agency or is otherwise arbitrary
or capricious.”)

B. Summary of Argument.

In this case, each of the standards set forth in paragraphs (a) through (£) of subsection 3 of
NRS 233B.135 are present. Inits 2015 Board Order, the Board acknowledged that NAC 288.110(7)
mandates “only a single runoff election when the results of a first clection are inconclusive, and we
emphatically reject any interpretationto the contrary.” Stay Motion, Ex. 5at2-3; AR. Supp. 470-71
(emphasis added). It stated that, “it appears based upon the supreme court’s 2009 order that an
additional runoff election made mandatory under this subsection [subsection 7 of NAC 288.110]
would be subject to the “majority of the unit” standard.” Jd.

Nevertheless, after clarifying these Jimitations on its authority under its own regulations and

the restrictions placed on it by the supreme court’s 2009 order, the Board, without following any of
- 10 -
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the procedures of the Administrative Procedure Act, boldly, arbitrarily and capriciously departed
from its prior position and made the legal conclusion that it had “discretionary authority, as well as
implied authority” under its statutes and regulations to order another runoff election between the
same parties, and to determine the results of that runoffelection by just a majority of votes cast. Stay
Motion, Ex. 5 at 4; AR, Supp. 472 (emphasis added). It then held such runoff election and, in its
2016 Board Order, determined that Local 14 would be certified as the recognized bargaining agent
pursuant to the standard set forth in its 2015 Board Order. Stay Motion, Ex. 9; AR, Supp. 625-29.

ESEA’s substantial rights have been prejudiced by these actions. These actions were taken
in violation of the Board’s statutory provisions and orders of the supreme court to which it was a
party, were taken without proper application of the Administrative Procedure Act and, as such, were
arbitrary, capricious and an abuse of discretion. Because these actions were conclusions of law
made by the Board and subsequent actions taken pursuant thereto, this Court reviews on a de novo
basis and should “not hesitate” to conclude that such actions were invalid as *“conflict{ing] with
existing statutory provisions or exceed[ing] the statutory authority ofthe agency or {being] otherwise
arbitrary or capricious.” See State, Div. of Insurance v. State Farm, 116 Nev. at 293, 995 P.2d at
485.

C. NRS Chapter 288 Does Not Expressly Authorize the Board to Order another

Runoff Election and Determine the Result by a Majority Of Votes Cast
Standard and, as a Matter of Law, Such Power Cannot Be Implied.

The Board clarified in its 2015 Board Order that the plain language of its regulation [NAC
288.110(7)] requires “only a single runoff election.” Stay Motion, Ex. 5 at 2-3; AR, Supp. 470-71.
It noted that the supreme court’s 2009 Order of Affirmance also spoke of the runoff election as a
single, one time event. /d. NRS chapter 288 does not address runoff elections in any way. Despite
the plainly permissive “may” found in NRS 288.160(4) regarding the holding of an initial
representation election, the Board, in its 2015 Board Order, cited to NRS 288.160(4) stating that it
has a “statutory duty to hold elections and to resolve [its] good faith doubt” and that the “legislature
has decreed” that it must definitively resolve who has the majority support of the employees of a
bargaining unit. Stay Motion, Ex. 5.at3-4; AR, Supp. 471-72. There is no such “legislative decree”
11

-11 -
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in NRS chapter 288 for initial representation elections and certainly not for runoff elections which
are not addressed by the legislature at all.

Belying its claim of a“legislative decree,” the Board then proceeds to characterize the second
run-off election as “discretionary.” Id. at4; AR, Supp. 472. This claim also fails under supreme
court precedent. Generally, the powers of an administrative agency are limited to those powers
specifically set forth in statute. City of Henderson v. Kilgore, 122 Nev. 331,334,131 P.3d 11, 13
(2006). The only situation in which powers can be implied is where they are necessary 10 the
agency’s performance of those express statutory duties. Id at 334-35, 131 P3d at 13-14. In
Kilgore. the court held that the power of the Board to issue a preliminary injunction was neither
expressly provided by statute nor implied by statute because it was nof “essential to carry out [the]
agency's express statutory duties.” The court 80 concluded because it found that the Board’s express
statatory power 1o investigate and determine the merits of complaints would not be “rendered
meaningless without the authority to issue preliminary injunctions.” Id.

The Board’s dutiesunder NRS 288.160 are not “rendered meaningless” without the authorify
to hold discretionary runoff elections to be determined by & different standard than the previous
elections in a representation challenge situation. To ensure stability in labor relations, NRS 288.160
sets forth a fair and orderly process for recognizing an exclusive bargaining agent and for removing
or replacing that bargaining agent. As described in the statement of the case, for initial recognition,
it requires that an employee organization present certain documentation, including a verified
membership list showing that “it represents a majority of the employees ind bargaining unit.” NRS
288.160(1) and (2) (emphasis added). Then, for a rival organization that has followed the proper
procedures, see NAC 288.146, and that has given the Board reason to have a good faith doubt
whether “any employee organization is supported by a majority of the local government employees
in a particular bargaining unit,” NRS 288.160(4) gives the Board the authority but nota mandate
to conduct an election upon the question. NRS 288.160(4) (emphasis added).

Thus, the plain language of NRS 288.160(4) aquthorizes the Board to hold an election as 8
means of determining that an employee organization has the requisite support of the members it

represents or desires to represent. NRS 288.,160(4) does not mandate an election and it certainly
212 -
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does not mandate repeated elections between the same parties, conducted under different standards
for the purpose of declaring “a winner” in the typical sense of clection victors. There is nothing
iirational about this orderly process. As the Board recognized in ifs 2015 Board Order, the
fundamental purpose of NRS chapter 288 is to preserve labor stability, The work to be done by local
governments is oo important, and the available resources are t00 limited, to permit strikes or work
stoppages,’ or the distraction and disruption caused by prolonged inter-union disputes. The Nevada
Supreme Court has also so held. See Clark County Classroom Teachers Ass'nv. Clark County Sch.
Dist., 91 Nev. 143, 145,532 P.2d 1032 (1975) (*labor peace and stability in an areaas vital as public
education are indisputably a necessity to the attainment of that goal. Inter-union strife within the
schools must be minimized. Unnecessary worlk stoppages and the consequent impairment of the
educational process cannot be tolerated without significant injury to public education.”) (quoting
Local 858 of AFT v. School Dist. No. 1,314 F.Supp. 1069, 1077 (D. Colo, 1970)).

The high standards that the Legislature has set in NRS 288.160(1) and (2) for a group to
obtain recognition as the employee organization serve this legislative goal of preserving labor peace.
The capricious holding of repeated elections between rival unions does not serve this legislative goal
of preserving peace. Indeed, it would be inconsistent and contrary to reason and public policy to
aliow a rival employee organization to unseal an incumbent organization based on just a majority
of votes cast by those that are willing and able to participate in a particular clection.” This is
particularly so in a stai¢ fike Nevada where the rival employee organization is nof required to make

any particular showing of support, through interest cards, signatures on petitions or otherwise, before

8 See NRS 288.160(1) (request for recognition must be accompanied by no-sirike pledge);
288.160(3)(b) (employer may withdraw recognition if bargaining agent disavows no-strike pledge);
288.230 (declaring strikes to be unlawful); 288.240 (injunctive relief against strike); 288.250
(punishment of employee organization for commencing strike); and 288260 (punishment of
employee for participation in strike).

9 The inconsistency and, indeed, absurdity of the application of such a rule is even more
pronounced in the situation before the Court in this case where the Board has held election after
clection involving the same parties. Tt is fair to ask what impact, the confusion and fatigue among
the “voters” in the bargaining unit has had on the results of these elections. In short, the Board’s
actions have been antithetical to preserving labor stability.

~-13 -
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such an election may be ordered.” Indeed, in 2003,2003 and 2007, the Nevada Legislature rejected
bills that would have created a standard where a rival could unseat an incumbent based on less than
an outright majority.”! When statutory language that has been interpreted by the highest court
remains unchanged by the Legislature, it is presumed that the legislaturc approves of that
interpretation, and that is exactly what has happened here, See Northern Nevada Ass’n of Infured
Workers v. Nevada State Indus. Ins. Sys., 107 Nev. 108, 112, 807 P.2d 728, 730 (1991).

Further, in this matter, the supreme court’s 2005 and 2009 Orders of Affirmance are the “law
of the case” as to the meaning of NRS 288.160(4) and NAC 288.110(10)(d) that the Board is
required to follow. Again, briefly, the supreme court, in its 2005 Order of Affirmance stated:

[The statute and admini strative code plainly and unambiguously state that to win an

election, the employee organization must have “a majority of the employees within

the particular bargaining unit.”

111

10 Nevada is in the minority in this approach. Most states that allow for public sector
collective bargaining require a rival or intervening union to provide evidence of employee support
before such an election will even be ordered. Such showing of support is usually required to be
evidenced by items such as notarized membership lists, membership cards, signed petitions or dated
statements of interest that are kept confidential by the relevant public employee board (EMRB
counterpart). See e.g. ALASKA STAT § 23.40.100(2)(1)(B) (2015); CAL. GOV. CODE §
3544.1(b) (2015); CONN. GEN. STAT §5-275 (2015); DEL. CODE ANN. tit. 19, §§ 1310,1311(b)
(2015); FLA. STAT. ch. 447-307 & 308 (2015); HAW. REV. STAT. § 89-7 (2015); 115 ILL.
COMP. STAT. § 5/7(c)(1) (2015); IND. CODE ANN, §§ 20-290502, 20-29-5-3 (2015); IOWA
CODE §§ 20.14(5)(a), 20.15 (2015); KAN. STATE. ANN. § 75-4327(d)2015); KY. REV.STAT.
ANN. § 345.060 (2015); ME. REV. STAT. ANN. tit. 26 § 967(2) (2015); MASS. GEN. LAWS ch.
150E, § 4 (2015) and MASS. REGS. CODE 456 § 14.05 (2015); MICH. COMP. LAWS ANN. §
423.212(a) (2015); MINN, STAT. § 179a.12 (2015); MO, CODE REGS. ANN. TITLE 8, § csr 40-
2.030 (2015); NEB. REV. STAT § 48-83 8(3) (2015); N.H. REV, STAT. ANN. §273-A:10(2015);
N.J. ADMIN. CODE tit. 19, §§ 11-1.2, 11-1.3; N.M. STAT. ANN. § 10-7E-16(C) (2015); OHIO
REV. CODE ANN. § 4117.07(A)(1) (2015); OR. REV. STAT § 243.682(1)(b)(B)(2015); PA.
STAT. ANN. tit. 43 § 1101.603(c) (2015); S.D. ADMIN. R. 47:02:02:04.01 (2015); TENN. CODE
ANN. § 49-5-605 (2015); VT. STAT. ANN. tit. 21 § 1724(a)(1) (2015); WASH. ADMIN. CODE
§ 391-25-110 (2015); WIS. STAT. § 111.83(6) (2015).

I Qince the matter between these two parties began and twice since the supreme court’s
interpretation that NRS 288.160(4) tequires an outright majority, several bills have been introduced
10 relax the standard but the Nevada Legislature has declined to do so, indicating its approval of the
outright majority standard. See AB 545 (2003); AB 568 (2005) and AB 337 (2007). Pursuant to
NRS 47.130 and 47.150, ESEA requests that the Court take judicial notice of this material.
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Stay Motion, Ex. 2 at 11(emphasis added). Further, the supreme court stated that because this was
a “case of an unambiguous statute, the EMRB is required to follow the law ‘regardless of result’™
and “[wle defer to the Nevada Legislature as to whether the definition of a majority vote should be
changed.” Id. at1 1-12. The court did not merely interpret NAC 288.110(10)(d) and agrec that it
was within the language of NRS 288.160(4). It declared that NRS 288.160(4) plainly and
unambiguously requires & showing of support from a “majority of all the members within the
particular bargaining unit.” Id. at 11. It did not first consider NAC 288.110(10)(d) and then declare
that it thought that regulation was a pood way to interpret NRS 288.160(4). It did not determine that
NRS 288.160(4) had more than one possible meaning and then defer to the Board’s interpretation
as being consistent with one of those. Rather, it stated that “[ijn light of this plainand unambiguous
language [of NRS 288.160(4)], we will not disturb the EMRB’s interpretation.” Thus, itis clear that
the supreme court interpreted NRS 288.160(4) on its own, from the new. (See
https://www.law.comell.edu/wex/de_novo: de novo means from the new).

The supreme court reaffirmed this position in its 2009 Order of Affirmance regarding the
issue of conducting the runoff election when it stated: |

[Tlhe language of NRS 288.160 and NAC 288.110 are plain and unambiguous and

require an employee organization to obtain support from a majority of all of the

members of the bargaining unit and not just a majority of those who vole.
Stay Motion, Ex. 3 at 2 (emphasis added). Finally, the supreme court in 2009 also “conclude[d] that
NRS 288.160(4)’'sand NAC 288.110(10)(d)’ s majority-vote requirementis equally applicable to the
runoff election.” Id. at 3. The supreme court came O this conclusion despite expressly
acknowledging “that a runoff election may produce similar inconclusive results.” Id. (emphasis
added). By acknowledging this possibility of an inconclusive resut, the supreme coutt foreclosed
the interpretation which the Board boldly, arbitrarily and capriciously made in its 2015 Board Order
and executed in its 2016 Board Order — that the Board somehow has @ “Juty” to hold a second,
«discretionary” runoff election in order to apply a different standard that will produce a so-called
“conclusive” result, namely the declaration of “a wirmer” despite the lack of evidence that the so-

called winner is supported by 2 majority of all of the members of the bargaining unit.
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Thus, when it comes {0 determining the results when a rival organization has challenged the
incumbent employee organization and a representation election occurs (and certainly to determine
the results of this dispute), the Board’s express statutory duty, as interpreted twice by the Nevada
Supreme Court, is to require “support from a majority of all of the members of the bargaining unit
and not just a majority of those who vote” even it it produces a so-called “inconclusive result.”

Therefore, the Board is able to carry out its express statutory duty under NRS 288.160(4) and
did carry out its express statutory duty when it held the runoff election in February of 2015, at which
Local 14 failed to show that it is supported by a majority of employees in the bargaining unit. This
is a meaningful exercise of the Board’s duties under NRS 288.160(4). Put another way, it would not
render its duties meaningless under NRS 288.160(4) to conclude that the Board does nof have the
power to compel changes in the recognized bargaining agent anytime a rival organization, with no
showing of support prios 10 the election, convinces the Board that it should doubt the incumbent’s
status but does not receive votes from a majority of the bargaining unit in the election, keeping in
mind that Local 14 has never provided evidence that ESEA isnot supported by that majority and that
the District has never moved to withdraw recognition.

The Board simply does not and cannot have the implied power to disregard the law, disregard
the Nevada Supreme Court’s orders to which it was a party, and to make changes that the supreme
court has expressly declared are a subject t0 be addressed by the Legislature. Just ordering the
second runoff election was, itself, not necessary t0 effectuate the Board’s express statutory duties,
but conducting it and determining the results by a mere majority—of-the-votes—cast standard is a
blatantly unauthorized use of the Board’s power in violation of the supreme court’s 2009 Order of
Affirmance.

Further support for the conclusion that the Board acted beyond and without jurisdiction of
NRS chapter 288 or any implied powers therefrom is found in the doctrine of law that provides that
where an agency is directly prohibited from doing something; it cannot simply accomplish the same
results by taking an indirect route, Sadlerv. FEureka County, 15 Nev. 39, 42, 1880 Nev. LEXIS 10
(1880). In Sadler v. Eureka County, the Nevada Supreme Court determined that where the law

required the Fureka Board of County Commissioners to let certain contracts only to the lowest
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bidder, it could not award such a contract to such a bidder and then order changes requiring the
payment of more money without also conducting public bidding. Indeed, the supreme court stated
that if a court were to give such an exercise of power “judicial sanction, it would strip the public of
the very protection which the legislature intended to give by the restrictions which it imposed.” /d.
at 43; see also State v. Clark, 90 Nev. 144, 147, 520 P.2d 1361, 1363 (1979) (district court cannot
grant post-conviction relief that shortened a sentence instead of going through parole board); SEIU
Local 503 v. Department of Admin. Servs., 183 Ore. App. 594, 604, 54 P.3d 1043, 1048 (Or. Ct.
App. 2002) (“axiomatic that what the government [state agency] cannot do directly it cannot do
indirectly™).

The Board’s actions in this case are a classic example of what is prohibited by the aboverule
of law. By statute, regulation and order of the highest court in the State, the Board is directly
prohibited from determining the results ofa representation election by a mere majotity-of-the-votes-
cast standard. To avoid the effect of such statute, regulation and judicial orders, the Board has
attempted to accomplish the same thing by the contrived, indirect route of a “mandated” yet
“discretionary” second runoff election. But the Nevada Legislature and the Nevada Supreme Court
have pronounced the state of the law on this issue, thus precluding the Board’s creative “solution.”

D. By Declaring its Authority to Order a Second, Discretionary Flection to be

Determined by a Majority of Votes Cast Standard, the Board Has Engaged in
Unlawful Rule Making in Violation of the Administrative Procedure Act and by
Conducting such Election, it has Acted Pursuant to that Unlawful Rule.
The Board’s statement in its 2015 Board Order that:
where it appears that a discretionary runoff election will produce
meaningful results that will resolve this Board’s good faith doubt, it
is within our authority under both NRS 288.160(4) and NAC
288.110(7), as well as our implied authority, to conduct a
discretionary second runoff election
is a directive for the purpose of effectuating its statutory duties. Stay Motion Ex. § at4-5; AR, Supp.
472-73. As such, it is rule making. NRS 233B.010. A directive to effectuate or interpret law or
policy is a “regulation” as that term is defined in NRS 233B.038. A “regulation™ is subject to

Nevada’s Administrative Procedure Act (“the APA™) and must be adopted pursuant thereto, not

pursuant to an order of the Board that is made without notice to the general public, without
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workshops and without review by the Legislative Counsel pursuant to NRS 233B.040 ef seq. “The
APA was adopted to establish minimum procedural requirements, such as notice and hearing, for
all rule making by non-exempt state government agencies.” State Farm Mut. v. Comm'r of Ins., 114
Nev. 535, 543, 958 P.2d 733, 738 (1998). “The notice and hearing requirements are not mere
technicalities; they are essential to the adoption of valid rules and regulations.” Id. (citing Public
Sery. Comm’n v. Southwest Gas, 99 Nev. 268, 662 P.2d 624 (1983) stressing the importance of
following the APA).
Specifically, NRS 233B.038 defines a “regulation” to mean:

(a) An agency rule, standard, directive or statement of general applicability which
effectuates or interprets law or policy, or describes the organization, procedure of practice
requirements of any agency,

(b) A proposed regulation;

(c¢) The amendment or repeal of a prior regulation; and
(d) The general application by an agency of a written policy, interpretation, process

or procedure to determine whether a person is in compliance with a federal or state statute

or regulation in order to assess a fine, monetary penalty or monetary interest.
“An agency makes a rule when it does nothing more than stale its official position on how it
interprets a requirement already provided in the statute and how it proposes to administer the
statute.” K-Mart Corp. v. SIS, 101 Nev. 12, 17, 693 P.2d 562, 565 (1985). In K-Mart Corp. v.
S14S, the State Industrial Insurance System (*SIIS”) was under a legislative mandate to assess self-
insured employers pursuant to a formula provided by statute. Id at 15; 693 P.2d at 564-65. SIIS
applied the formula and assessed self-insured employers, but when it notified the employers of their
assessments, SIIS also declared that the assessments had to be paid in a lump sum by a certain date
and declared that any experience dividend that the agency owed the self-insured employer would be
offset against the assessment. A self-insured employer challenged the assessment and the
declarations ol the agency regarding the lump sum payment and the offset rule as being rules or
regulations adopted in violation of chapter 233B of NRS because no prior notice or workshops were
provided.

The supreme court held that the application of the statutory formula to determine the
assessments “was simply the agency’s pronouncement of how the statute operated in a specific

context” and that it therefore did not require the formalities ofrule making. However, regarding the
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rulings on the lump sum payment and the offset, the supreme court held that these matters “were not
necessarily required by statute” and, therefore, could not be a stmple pronouncement of the operation
of a statute. Id. at 17; 693 P.2d at 563. Further, the supreme court took note of an existing
regulation of SIIS that addressed a similar “offset” rule and emphasized that the fact that the agency
already had adopted, pursuant to the APA, a regulation with a similar rule “belie[d] the System’s
contention that rulemaking was not necessary in this instance.” Id. at 17-18; 693 P.2d at 565,
Finally, the supreme court stated that the “System’s decision to require a lump sum payment. . . and
to permit offsets against the employer’s experience dividends is a statement of general applicability
which effectuates law or policy.” Id. at 18; 693 P.2d at 565 (citing NRS 233B.038). Thus, the
supreme court held that both the decision to require 2 lump sum payment and the rule on offsets were
invalid because they were not made in compliance with the prdcedures for adoption of regulations
pursuant to NRS 233B.040 ef seq.

Similar to SIIS" actions in K-Mart v. S11S, the Board’s declarations and actions regarding a
second discretionary runoff election and the standard by which it was determined in the 2016 Board
Order are not required by statute. As previously stated, the statutes do not address runoff elections
at all but merely authorize, not require, the Board to hold an initial election if it has a “good faith
doubt” as to majority representation.

Further, and also similar to SIIS® actions in K-Mart v. SIIS, the Board’s previous adoption
of a regulation, NAC 288.110(7), addressing runoff elections and NRS 288.110(10)(d) addressing
the standard for determining majority support “pelie[] its contention that rulemaking is not necessary
in this instance.” In fact, only a few months after issuing its 2015Board Order, the Board proposed
a regulation to amend NAC 288.110(7) to change the standard for determining the results of
representation electionsioa majority-of-the-votes-cast standard, evidencing the Board’s belief that
ule making is necessary for application of such a standard, See R025-131, available at

http://www.le‘g.state.nv.us/registerﬂ()1 sRegister/R025-15Lpdf.* This regulation was withdrawn

by the Board after review by the Legal Division of the Legislative Counsel Bureau, Minutes from

12 pyrsuant to NRS 47.130 and 47.150, ESEA requests that the Court take judicial notice of
this material.
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an August 2015, meeting of the Board indicate that this was due in part “to the fact that . .. part of
the regulation setting the standard for determining the ‘winner’ of the election is currently in court.”
Stay Motion, Ex. 10."* Finally, right in the 2015 Board Order, the Board stated that in a case where
it cannot determine a “winner” of a runoff election, it will or may hold another second, discretionary
runoff election to be determined by a majority of votes cast. Stay Motion Ex. 5 at 4-5; Ar, Supp.
472-73. This is a statement of general applicability that effectuates law or policy under NRS
288.160(4) which thercfore must be adopted in compliance with 233B.040 ef seq. before being
adopted and certainly before being enforced. The Board’s recent attempt to adopt a regulation to
creale this standard, see R025-151 described above, reveals its own admission of the obligation to
have done this through a properly adopted regulation. Because the 2016 Board Order was an
enforcement of this “rule” which was not made in compliance with the procedures for adoption of
regulations pursuant {o NRS 233B.040 et seq., it is clearly invalid.

In another case where an agency took certain action pursuant to a new “interpretation” not
expressly noticed as rule making, the supreme court set out the issue as follows: “whether the agency
is engaging in rule making such that the APA safeguards for promulgatingregulations apply or
whether the agency is merely making an ‘interpretive ruling.”” State Farm Mul. V. Comm’r of Ins.,
114 Nev. 535, 543,958 P.2d 733, 738 (1998). An “interpretive ruling” is “merely a statement of
how the agency construes a statute or a regulation according to the specific facts before it.” Id
(citing General Motors Co. v. Ruckelshaus, 742 F.2d 1561, 1565 (U.S. App. D.C. 1985)). In State

Farm Mutual the supreme court held that the Division of Insurance engaged in rule making when

13 In fact the Board has on two other occasions attempted to change the rules as to
representation elections and has done so by following the rulemaking procedures of NRS 233B.060
and 233B.061. In 2013, it proposed an amendment to NAC 288.110(7) to change the requirement
that “the Board will conduct a runoff election” in the event of inconclusive results, to an
authorization that “the Board may conduct a runoff election.” See R043-13P, available at
hitp://www.leg.state v us/register/2013Register/R043-1 3P pdf (although ultimately this amendment
was not included in the adopted version of R043-13). Further, in 2008, it proposed a new regulation
providing for an entirely different process for determining the representative of local governmentl
employees when a rival organization challenges the incumbent organization’s maj ority status. See
RO62-081. available at httn://\aww.leg.state.nv.us,’register/2008Re,cr_istcr/R062-081.pdf. (R0O62-08L
was ultimately not adopted). Again, pursuant to NRS 47.130 and 47.150, ESEA requests that the
Court take judicial notice of this material.
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it declared its interpretation of the term “fault” in a statute that prohibited insurers from cancelling,
nonrenewing or increasing premiums based on claims for which the insured was not “at fault.” The
Division made this declaration when it denied State Farm’s request for a rate increase. Id at 537,
958 P.2d at 734, However, the supreme court held that the Division’s interpretation “was a
statement of general applicability that effectuated agency policy on surcharging Nevada insureds”
and that, therefore, “the Division should have followed the rule making procedures in APA.” 7d. at
544; 958 P.2d at 738. The court also provided the following parentheticals as examples of where
the court “has not hesitated to invalidate agency actions in which the agency was formulating a rule
or policy of general application and not merely making an interpretive ruling according to the facts
before it”: Las Vegas Transit v. Las Vegas Strip Trolley, 105 Nev. 575, 780 P.2d 1145 (1989)
{agency’s adoption of new definition of “trolley” should have been subject to formal rule making
proceeding); State Bd. of Equal. v. Sierra Pac. Power, 97 Nev. 461, 634 P.2d 461 (1981) (agency
should have complied with procedural rule making requirements in adopting new method or formula
for calculating property taxes). Id.

Just as the Division of Insurance’s declaration and application of its interpretation of the
statutory term “fault” was an adoption of a rule and not a mere interpretive statement, the Board’s
interpretation of 1ts own authority to hold a second, discretionary runoff election, to determine the
results of that runoff election by only a majority of the votes cast and to take action upon that
interpretation are also the adoption of a rule that is a statement of general applicability that
effectuates the Board’s powers under NRS 288.160. The Board did not merely construe NRS
288.160(4) or NAC 288.110(10)(d) according to the specific facts between ESEA and Local 14.
Indeed. to have done so would have highlighted the outrageousness of the Board’s actions, which
were 1o basically order a “re-do” to produce a different result, Rather, the Board took pains to set
forth a “statement of general applicability” when it stated, on page 4;5 ofits 2015 Board Order that:

where it appears that a discretionary runoff election will produce meaningful results

that will resolve this Board’s good faith doubt, it is within our authority under both

NRS 288.160(4) and NAC 288.110(7), as well as our implied authority, to conduct
a discretionary second runoff election.

P
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Stay Motion, Ex. 5 at 4-5; AR, Supp. 472-73. Without complying with any of the requirements of
the APA, this statement adopts a new “regulation” of the Board.

Finally, the supreme court has held that if the decision of an agency impacts the rights of
others not involved in the proceeding it is more akin to a regulation. Southern Nev. Op. Eng'rs
Contract Compliance Trustv. Johnson, 121 Nev. 523, 529-30,119P.3d 720,725 (2003). Therefore,
in Southern Nevada Operating Engineers the court invalidated the Labor Commissioner’s
determination that the “field soils testet” classification be removed from the prevailing wage list
even though it was made in the context of a contested case. The supreme court so held because the
Commissioner’s determination had general applicability to 2 class of individuals beyond those
involved in the contested case who received notice and a hearing and was, therefore, effectively an
amendment of the regulation establishing the prevailing wage list. Id at 531; 119 P.3d at 726.

Again, the 2015 Board Order and the action the Board took pursuant thereto in the 2016
Board Order are more akin to what the supreme coutt found in Southern Nevada Operaling
Engineers to be the adoption of arule. The Board did not simply determine the rights of ESEA and
Local 14. It declared, without notice, without workshops and without public hearings that, not only
ESEA and Local 14, but all future participants in representative elections may, or may not, at the
Board’s discretion, be subject to a second, discretionary runoff election based on just a majority of
voles cast standard.

In closing on the subject of ad hoc rulemaking, it must be emphasized again that the Board
is well aware of the need for proper rulemaking on the subject of representation elections, runoff
elections and the appropriate standard to be used to determine the results thereof. Inaccordance with
APA procedures, it proposed changes thereto by way of proposed regulations in 2008 and 2013
which were ultimately not adopted. See footnote 13. And, most recently, just last year, after issuing
its 2015 Board Order, it proposed a regulation exactly on point to the issue of this case. RO25-1
would have amended NAC 288.110 to provide that al representation elections, including runoff
elections, be determined by justa majority of the votes cast. This proposed regulation was properly

submitted to the office of the Legislative Counsel for review. Ultimately, the EMRB withdrew the
-2 -
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proposed regulation, citing the pending litigation that is before the Court today, No greater evidence
can be provided to “belie the contention” that rulemaking is not required in the present situation.
See K-Mart Corp. v. SIIS, 101 Nev. at 17-18; 693 P.2d at 565. There is no question that the 2015
Board Order and the actions taken pursuant to it in the 2016 Board Otder violate the APA, and for
this reason alone must be declared void.
V1, CONCLUSION

The Board is a state agency which was created by the Nevada Legislature through the
provisions of NRS chapter 288. It is subject to the Administrative Procedure Act. It is bound by
orders of the Nevada Supreme Court that interpret its statutory duties. In this case, the supreme court
has interpreted the Board’s duty when a rival organization has challenged the incumbent employee
organization and a representation election occurs: the Board’s express statutory duty, as interpreted
twice by the supreme court, is to require “support from a majority of all of the members of the
bargaining unit and not just a majority of those who vote” even if it produces a so-called
sinconclusive result.” The Legislature has not changed the standard, interpreted by the supreme
court, since this ruling quoted above. Asa clear matter of law, therefore, the Board did not have
authority to order or to conduct a second, discretionary runoff election and to determine the results
by just a majority of the votes cast. Local 14, the rival organization, did not produce evidence fo the
Board that ESEA is not supported by a majority of all of the members of the bargaining unit, but
more importantly despite three elections, it has not demonstrated that it is supported by a majority
of the bargaining unit, as required by NRS 288.160(4). Nor has the District sought to withdraw
recognition from ESEA. The second, discretionary runoff election, and the 2016 Board Order
certifying its results must be declared void. Additionally, the portion of the 2015 Board Order
adopting the rule that when the first runoffelection does not produce a “conclusive” resull, a second,
discretionary runoff election will be or may be held must also be declared void.

WHEREFORE, Petitioner prays for judgment as follows:

1. For an order invalidating the 2016 Board Order and declaring that the Board exceeded its
authority under NRS 288.160(4) by ordering a second, discretionary run-off election, the resuits of

which would be determined by only a majority of the votes cast.
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9. For an award invalidating the portion of the 2015 Board Order which adopted the rule that
when the first runoff election does not produce & “conclusive” result, a second, discretionary runoff
election will be or may be held.

3 For an award of attorney’s fees and costs incurred by Petitionet in this proceeding; and,

4. Tor such other and further relief as the Court deems just and proper.

Dated this 17" day of March, 2016.

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

o et/ @M
Franms C. ¥l

Nevada Bar No. 5303
Sue S. Matuska
Nevada Bar No. 6051
Attorneys for Petitioner

Z724 -

000231




U U o |

o0 =1 Oy LA

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Dyer, Lawrence, Flaherty, Donaldson & Prunty

2805 Mountain Street
Carsen City, Nevada 89703

(775) 885-1896

CERTIFICATE OF COMPLIANCE

I hereby certify that I have read the foregoing Memorandum of Points and Authorities, and
to the best of my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable Nevada Rules of
Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion in the brief
regarding matters in the record to be supported by areference to the page and volume number, ifany,
of the transcript or appendix where the matter relied on is to be found. I understand that I may be
subject to sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

Dated this 17th day of March, 2016.

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

oy ot AL

Francis C. Flaherty
Nevada Bar No. 5303
Sue S. Matuska
Nevada Bar No. 6051
Attorneys for Petitioner
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed in this case:

X Document does not contain the social security number of any person
-OR-
Document contains the social security number of a person as required by:

A specific state or federal law, to wit:

(State specific state or federal law)
-or-
___ For the administration of a public program
-or1-
__ For an application for a federal or state grant
-or-

__ Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: March 17, 2016 %%é%/e%éziZZ;J

Frdncis C. Flaherty
Sue S, Matuska |
Attorney for Petitioners
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CERTIFICATE OF SERVICE
I hereby certify pursuant to NRCP 5(b) that I am an employee of DYER, LAWRENCE,

FLAHERTY, DONALDSON AND PRUNTY and that on the 17* day of March, 2016, I caused a
true and correct copy of the foregoing PETITIONER’S OPENING MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF PETITION FOR JUDICIAL REVIEW to be deposited in
the U.S. Mail, first-class postage prepaid and to be sent electronically to each of the following:

EMRB
2501 East Sahara Avenue, Suite 203
Las Vegas, Nevada 89104

emrb?business.nevada.gov
Bsnvder{@business.nevada.gov

Kristin L. Martin,Esq.

McCracken, Stemerman, Bowen & Holsberry

1630 Commerce Street, Suite A-1
Las Vegas, NV 89102

kim{@debsf.com

S. Scott Greenberg, Esq.
Office of General Counsel
Clark County School District
5100 W, Sahara Ave.

Las Vegas, NV 89146

sgreenberg@interact.cesd.net

Scott R. Davis, Esg.

Deputy Attorney General

Atforney General’s Office

555 E. Washingfon Avenue, Suite 3900
Las Vegas, NV 89101-1068

sdavis(@ag.nv.gov

Gregory L. Zunino, Esq.
Bureau Chief

Attorney General’s Office
100 N. Carson Street
Carson City, NV 89701

gZunino@ag.nv.gov

coora cracmn
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Case No. 70586

INDEX TO APPELLANT’S APPENDIX

Appellant, STATE OF NEVADA,
EMPLOYEE-MANAGEMENT RELATIONS BOARD, by and through its
undersigned attorneys, Attorney General ADAM PAUL LAXALT; Chief Deputy
Attorney General GREGORY L. ZUNINO; Deputy Attorney General DONALD
J. BORDELOVE, hereby submits this JOINT APPENDIX as follows:

LOCAL GOVERNMENT

Local 14’s Opposition to the Petition for
Judicial Review filed 04/01/16

DESCRIPTION VOL. BATES NUMBERS
Addendum to Administrative Record II 283-300
Volume Three (Transcripts of Argument
and Orders of the District Court and the
Nevada Supreme Court)
Certification of Election dated 06/19/06 I 051-052
Complaint and Objection to Runoff Election I 185-188
filed 12/11/15
Cross-Petition for Judicial Review on I 018-026
Behalf of International Brotherhood of
Teamsters, Local 14, AFL-CIO filed
02/24/03
Decision Item No. 520D dated 09/24/02 I 003-011
Declaration of Kristin L. Martin in Support II 277-282
of International Brotherhood of Teamsters
Local 14’s Opposition to the Petition for
Judicial Review filed 04/01/16
Election Plan for Runoff Election I 101-121
International Brotherhood of Teamsters II 235-276




International Brotherhood of Teamsters I 068-072
Local 14’s Supplement to Petition for

Judicial Review dated 06/13/07

International Brotherhood of Teamsters I 089-096
Local 14’s Verified Second Supplemental

Petition for Judicial Review and/or Writ of

Mandate filed 03/08/12

Notice of Appeal (IBT 14) dated 01/29/08 I 709-080
Notice of Appeal filed 06/09/16 II 470-472
Notice of Appeal filed 11/05/03 (ESEA) I 031-033
Notice of Appeal filed 11/10/03 (IBT 14) I 034-036
Notice of Entry of Order I 087-088
Notice of Entry of Order I 170-171
Notice of Entry of Order filed 01/20/16 I 192-193
Notice of Entry of Order filed 01/22/08 I 073-078
Notice of Entry of Order filed 04/12/07 I 059-064
Notice of Entry of Order filed 05/17/16 II 464-469
Notice of Entry of Order filed 10/24/12 I 099-100
Notice of Entry of Order Granting Petition I 122-126
for Judicial Review filed 02/04/13

Notice of Petition for Writ of Mandamus or I 127-129

in the Alternative for Writ of Certiorari filed
01/03/13
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/17




Order Denying Petition for Judicial Review 027-028
Filed by the Education Support Employees

Association and by the International

Brotherhood of Teamsters filed 10/29/03

Order Granting Countermotion to Dismiss 179-180
filed 06/08/15

Order Granting Petition filed 12/18/13 156-161
Order Item No. 520C dated 09/19/02 001-002
Order Item No. 520F dated 01/23/03 012-014
Order Item No. 5201 053-054
Order Item No. 520] 065-067
Order Item No. 520K 085-086
Order Item No. 520M dated 10/24/12 097-098
Order Item No. 520Q 163-169
Order Item No. 520T filed 01/20/16 189-191
Order of Affirmance filed 12/21/05 037-049
Order of Affirmance filed 12/21/09 081-084
Petition for Judicial Review filed 01/20/16 196-200
Petition for Judicial Review filed 03/19/15 173-178
Petition for Judicial Review filed 09/18/06 055-058
(IBT 14)

Petition for Judicial Review filed 09/27/02 015-017
Petition for Writ of Mandamus or in the 130-154

Alternative for Writ of Certiorari filed
01/03/13




Petitioner’s Opening Memorandum of I 201-234
Points and Authorities in Support of Petition
for Judicial Review filed 03/17/16

Receipt for Documents dated 03/01/13 I 155

Reply in Support of Petitioner’s Opening II 317-334
Memorandum of Points and Authorities in
Support of Petition for Judicial Review filed
04/08/16

Respondent Employee-Management II 301-316
Relations Board’s Reply Memorandum of
Points and Authorities in Opposition to

Petition for Judicial Review filed 04/01/16

Talley of Ballots file 02/05/15 I 162
Talley of Ballots filed 12/07/15 I 194-195
Tally of Ballots I 050
Tally of Ballots filed 02/05/15 I 172
Tally of Ballots filed 12/07/15 I 181-184
Transcript of Proceedings filed 04/26/16 II 335-463
Written Notice of Entry of Order filed I 029-030
10/30/03

Dated: October 18, 2016.

ADAM PAUL LAXALT
Attorney General

By: /s/ Donald J. Bordelove
Gregory L. Zunino
Bureau Chief
Donald J. Bordelove
Deputy Attorney General
Attorneys for State of
Nevada, Local Government
Employee-Management
Relations Board
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Kristin Martin, Esq.

McCracken Stemmerman & Hoslberry
1630 S. Commerce St., Suite A-1

Las Vegas, Nevada 89102

s/ Marilyn Millam
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, .
Peuuoner, FTEM NOQ. 520C

vs. CASE NO. AI1-045735

CLARK COUNTY SCHOOL DISTRICT and ) ORDER
EDUCATION SUPPORT EMPLOYEES

ASSOCTATION
Respondents. J
For Complainant: Lewis N. Levy, E
P Levy, Stern & For 53
For Respondents: C.W. Hofﬁmm, Esq.
. Clark County School District

Sandra G. Lawxence, Esq.
Dyer, Lawrence, Cooney & Pentose

On Jamery 29, 2002, Petitioner INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO (hereaier “Toarusters") filed an Application for Ordof
Convening an Administrative Hearing for the Purpose of Determining Whether to Conduct an
Blection Pursuant to NRS 288.160, NAC 288.145 and NAC 288.146(1) and (2) with the Local
Govemment Employee-Management Relations Board (hereafter “Board™).

A hearing was conducted on September 18, 2002, on the issue of whether the petition
filed by Teamsters Local 14 was defective,

The Board deliberaxed on that issue on September 18, 2002, noticed in accordance with
Nevada's Open Meettng Law. Based upon the Board’s deliberations,

All parties agree that ESEA was subject to a challenge by a taiding union durmg a 30-day
window petiod in November, 2001. '

The facts presented today show that Teamsters sent comrespondence to the School District
dated November 15 and received by the School District on November 19, 2001. The Board

S20C-1
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received a copy of that correspondence also on November 19, 2001. The real issue is whether
that correspondence met the requirement of “challenge” under NAC 288.146(2).

Black’s Law Dictionary (5™ edition, 1979, P 209) defines “challenge” as to “question
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of a person for a particular function.”
This Board hereby finds that the November 15" letter stating that Teamsters requests

recognition and indicates it has verifying membership cards verifying its majority status mests
the definition of “challenge.” ‘

The correspondence of the challenging union, Teamsters, was within the November time
finiit and is, thus, not defective under the first provision of the disjunctive of NAC 288.146(2).
In light of Teaimsters’ November 15™ letter being deemed “not defective” as a challenge,

we hereby order that the hearing proceed beginning on September 19, 2002 at 8:00 a.m., to’
determine whether the Board in good faith doubts “whether any employee organization is
supported by a majority of the local government employees in a particular bargaining unit,”
putsuant to NRS 288.160(4). See NRS 288.160(4).

1t is further ordered that the_ remaining portion of th_e counterclaim shall proceed to

hearing as well, as previously noticed.
DATED this 19 day of September, 2002.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD
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STATE OF NEVADA
LOCAL GOVERNMENT EMPFLOYEE-MANAGEMENT

RELATIONS BOARD
INTERNATIONAL BROTHERHEHOOD QF
TEAMSTERS, LOCAL 14, AFL-CIO, i
Petitioner, ) ITEM NO. 520D
Vs, CASE NO. A1-045735

CLARK COUNTY SCHOOL DISTRICT and § DECISION
EDUCATION SUPPORT EMPLOYEES e

ASSOCIATION
Respondents, ;

For Complainant: Lewis N. Levy, Esq.
Levy, Stern & For

For Respondents: C.W, Hoffman, Esq,
Clark County School District
Michael W. Dyer, Esq.
Sandra G. Lawrenceﬁisq.
Dyer, Lawrence, Cooney & Penrose

STATEMENT OF THE CASE

On January 29, 2002, Petitioner INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO (hereafter “Teamsters 14”) filed an Application for Ordes
Convening an Administrative Hearing for the Purpose of Determining Whether to Conduct an
Election Pursuant to NRS 288.160, NAC 288,145 and NAC 288.146(1) and (2) with the Local
Government Employeé-Management Relations Board (hereafter “Board™) against the CLARK
COUNTY SCHOOL DISTRICT (hereafter “CCS8D”) and EDUCATION SUPPORT
EMPLOYEES ASSOCIATION (hereafter “ESEA™).

A hearing was conducted on September 19 and 20, 2002. The Board deliberated on all
issues presented at the hearing on September 20, 2002, noticed in accordance with Nevada’s
Open Meeting Law. The Board heard testimony from three witnesses and received evidence
from all parties.
111
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DISCUSSION
Gary Mauger testified as the first witness on behalf of Teamstets 14. He testified that

cards were passed out by approximately 140 people, including employees of the CCSD and
organizers from the Intematibna] Brotherhood of Teamsters. The bargaining unit employees
were solicited duting non-work time and in the patking lot. The employees were told that
signing the cards would be kept confidential, as the employees indicated apprehension should
their names be disclosed to the incumbent employee organization. Mr, Mauger testified he and
Kathy Naumann, of his office, kept track of the cards as they were received. He testified he
received 4,017 by November 19 and 4,121 by November 30, 2001. Exhibit 7 was the list of
categories of employees signing the Teamsters 14°s cards.

Exhibit HH was offered to show that Teamsters 14 waived the requirement to pay dues.
until that organization had been recognized. Mr. Mauger conceded that the hottom part of
Exhibits 6 and GG may have been the only part some of the employees signed. Exhibits 6 and
GG were examples of the application to the union with the bottom portion thereof authorizing].
Teamsters 14 to represent the employee signing the document,

Mauger testified that he took two “mail” boxes of authorization cards to CCSD on
December 20, 2001 for the purpose of allowing Dr. Goldman of CCSD to conduct a count of the
cards to venify the employess were indeed employees of the CCSD and were proper for that
bargaining unit. Dr. Goldman’s testimony on September 18, 2002, substantiated that Mr.
Mauger had brought two boxes of cards to his office on December 20, 2001, Mauger did state
that he was not going to let the CCSD keep the cards due to confidentiality concerns. All cards
were supposedly dated. Mauger instructed the organizing individuals to ask the employees if
they were probationary or not. The authorization cards do not ask if the signing employee ig
probationary, Additionally, Dr. Goldman did not ask for a verified membership list.

Cards received after December I, 2001, were not considered, and the tally list (Exhibit 7)
does not contain any reference to cards received on December 1, 2001 and thereafter.

References were made to prior organizing attempts in Mesquite, Nevada by Teamsters 14

and that similar authonization cards were utilized. However, this matter was distinguished from
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the present matter in that the election conducted in Mesquite, Nevada, was by the consent of the
parties. It is a customary practice during an organization attempt, to waive dues until the
challenging union is recognized.

Mauger agreed that although he did receive certain documents and/or a computer disg
from the CCSD containing the names of employees, he did not compare the authorization cardsy
with that list.

Dean Leavitt testified. He works for CCSD as a building engineer, and has also been 5
bus driver for the CCSD. He was a member of ESEA and has held positions in that organization.
He is, howevet, no longer a member of ESEA, having resigned during the window period in July

2002. At the time of the Teamsters 14°s organizing attempt, he assisted in soliciting ESEA

members to the Teamsters 14 organization. He felt that ESEA did not really support its membe
and that there had been a problem with ESEA’s health and welfare trust fund. Many member,
experienced problems with that trust fund in paying medical claims and bills, leaving membe
to pay the entire bills received from health care providers. He also felt there were problems by
the ESEA in the grievance process. ‘

Mr. Leavitt started passing out authorization cards in September and continued through
November, 2001, He was told by Teamsters 14 not to interfere with the employees doing their
work, and to only approach them during non-work hours. He turned his cards into Teamsters 14
on a daily iaasis. He estimates he visited 20 or 30 locations. CCSD has about 300 different
facilities. He informed the employees that the authorization cards were necessary in order to
opbtain an election.

He estimates he persenally came into contact with about 130 employees, about 50% Oﬁl
that number complained about problems with the ESEA and from that 50%, he received
authorization cards from about 45% of those complaining employees. Mr. Leaviit confirmed
that 30 of the 130 individuals contacted signed authorization cards.

Mr. Leavitt was recalled by the Board and was asked why he continued paying ESEA
dues after joining Teamsters 14. His first reason was because of the limited drop period in July

2002. That was the first opportunity he had to drop ESEA membership. He also indicated he did
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not want to harm his relationship with ESEA if it stayed the incumbent representative of the
CCSD employees. He also offered that he attempted to change the ESEA’s attitude towards itsq
members while on the Board of Directors and on the grievance committee, but he felt he was
unsuccessful.

Joseph Furtado testified as the Executive Direcior of ESEA. ESEA, in this matter,
represents the support staff. That would not include the teachers, police officers, counselors,
administrators, and those not working at least 4 hours per day. Exhibit 7 (Teamsters 14’s tally
list) contains a listing for one counselor and that would be improper for this bargaining unit.
Exhibit 7 also had “radio repair” and Mr. Furtado stated there is no such classification. Upon
cross-examination, he agreed that such a description would fall into a category that is a propeﬂ
member of the bargaining unit in dispute in this matter, e.g., parts/garage. Therapist and Speech
therapist were included in Exhibit 7 and they should be in the teachers’ bargaining unit. Thus,
there are about 3 individuals that are improperly listed in Exhibit 7. Mr. Furtade did mention
another category identified as “classification not provided,” which had 272 employees listed!
Joint Exhibits 1 and 2 were provided indicating cutrent dues-paying members. He believes 84
employees later revoked Teamsters 14 representation.

Exhibit BB is a list from CCSD’s payroll department listing ESEA’s dues-paying
members as of November 30, 2001, Mr. Furtado agreed that members could not drop thei
membership with ESEA except during the window period in July 2002, i.e., months afier the
November 2001 organizing attempts.

He testified that ESEA solicited employees to drop their membership with Teamsters 14
and such revocations were mailed to Teamsters 14. He did indicate that the employees of CCSD
had a “legitimate” reason to be upset with ESEA and that was due to the financial problems with
the health and welfare frust fund not paying ESEA members’ medical bills. He believes thaf
57% of employees of CCSD employees are still with ESEA.

The CCSD offered no witnesses for this portion of the hearing. Dr. Goldman of CCSD
testified, however, on Wednesday, September 18, 2002 during the first portion of thig

administrative hearing.
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The parties offered closing arguments. Teamsters 14 stated there are two main issues
before the Board at this time. Those reasons are (a) whether a good faith doubt exists as to
which employee organization has the support of the majority of CCSD support staff and (b) the
proper time for the presentation of a vetified membership list. ‘Teamsters 14 states NRS
288.160(2) requires the list to be provided “at or after” the time of recognition; however, that
statute states “at or after” an application for recognition. The attorney for Teamsters 1
requested that the Board consider the authorization cards as the “verified membership list” aj
allegedly the Board has done in prior decisions. Teamsters 14 further offered that the
authorization cards are “appropriate” to establish a question on the majority issue, triggering the
need for an election. ‘

The ESEA argued that all paragraphs of NRS 288.160 must be read together, as a step by
step process. Verified membership lists are necessary to vetify the accuracy of the authorizationy
cards. Counsel for ESEA agreed that Dean Leavitt was a credible witness and agreed with the
assessment of the employees’ problems with the health & welfare trust fund not paying medical
bills. ESEA asserted that the bottom portions of Exhibits 6 and GG indicated only an interest in
Teamsters 14; however, the wording of such exhibits indicate the employees’ desire to have
Teamsters 14 represent them in the collective bargaining process, Counsel for ESEA indicated
that Teamsters 14 seems to only want to “slop” something down for the Board to “lap” up in fhisﬂ
matter. ESEA further indicated that if Teamsters 14 wants to argue public policy requiring an
election in this matter, that it should seek the assistance of the Legislature.

FINDINGS OF FACT
1. That Teamsters 14 presented a proper “challenge” (pursuant to NAC 288.146) to the

CCSD that it now represents the majority of the bargaining unit that has the ESEA as its current
representative and the date of such challenging correspondence was dated November 15, 2001
and received by the CCSD on November 19, 2001,

2. That CCSD had recognized ESEA as the representative of the bargaining unit in

question in this matter.
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3. That Teamsters 14 initiated an organizing attempt, which included approximately 140
individuals soliciting membership from CCSD employees.
4. That testimony was offered that the solicitation did not interfere with the workday of
the employees.
5. That testimony was offered that two “mail” boxes of auﬂ?orizaﬁon cards were taken to
CCSD for the purposes of counting and random verification. No testimony was presented by any
party to refute this allegation and in fact, Dr. Goldman of CCSD agreed on September 18, 2002,
that two “mail” boxes were indeed delivered to his office pursuant to a conversation with Mr.
Mauger for counting purposes,

6. That Teamsters 14 did not provide a “verified membership list” to CCSD nor was one
requested by CCSD,

7. That CCSD did provide Teamsters 14 with documents and/or a computer disc with the
names of employees for this bargaining unit.

8. That testimony was offered by not only Teamsters 14 witnesses but also by Mr.
Furtado of ESEA that employees were disgruntled and/or dissatisfied with ESEA due to financial
problems with the health & welfare trust fund and the potential financial liability it has created
for the individual members.

9. That figures were provided by Mr. Mauger and Mr. Leavitt as to the number of
employees signing authorization cards for Teamsters 14,

10. That members cannot drop their ESEA membership except during the window period
in July 2002.

11. That it is not unusual or inconsistent in a “raid” sctting for bargaining unit member.
to remain in the incumbent employee organization and sign authorization and/or enrollmerj
cards with a rival employee organization.

12. That credible testimony was also offered concemning bases of dissatisfaction with the)
ESEA, in addition to the problems with its health and welfare trust fund.

13. A verified membership list is only referenced in NRS 288.160(2).

14. NRS 288.160(4) is silent as to the issue of a verified membership list.
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15. Exhibit 7 did not contain any probationary employees.

16. Should any finding of fact be more properly construed as a conclusion of law, may
they be so deemed.

CONCLUSIONS OF LAW
1. That CCSD is a local government employer as defined by NRS 288.060.

2. This Board has jurisdiction over the parties and the subject matter contained in the
application on file with the Board, pursuant to the provisions of NRS Chapter 288.
3. The Incumbent Association and Teamsters 14 are employee organizations as defined
by NRS 288.040.

4. Teamsters 14 presented a proper challenge to the representation of the bargaining unit
in question by its correspondence dated November 15, 2001.

5. NRS 288.160(4) states that the Board may order an election if it has a good faith doubt
as to “whether any employee organization is supported by a majority of the local govemnment
employees.”

6. ESEA and Teamsters 14 both agreed that the CCSD employees were “legitimately”
upset, dissatisfied, and/or disgruntled with ESEA’s representation and especially with the
ﬁnahciai problems with its health and welfare trust fund and the members® potential financial
liability due to the trust fund’s inability to pay the bills of health care providers.

7. That no “verificd membership list” was presented to CCSD, nor was one reﬁuested
by CCSD.

8. That Exhibit 7 contains a taily, or list, identifying the classifications of employeed
signing authorization cards for Teamsters 14 and such classifications would be proper for the
bargaining unit in question with very few exceptions.

9. That such a list did not contain probationary employees and if such employees had
been included in the recruitment, then the list (Exhibit 7) may have contained a higher number 011
employees wishing to join Teamsters 14.

10. That only a few categories of classifications in Exhibit 7 were discredited by ESEA|
and/or the CCSD.
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11. That the organization drive was conducted in late September through November
2001 and the only window period allowing employees to drop their membership with ESEA
would not open until July 2002; so it was impossible for the employees to drop their association
with ESEA during this organization drive,

12. That it is not unusual or inconsistent for employees to -stay with the incumbent
employee crganization while indicating an interest in associating and/or joining a new
organization as they do not want to lose the effectiveness of their representation, if necessary, by
that incumbent employes organization and they do not wish io alienate that organization should
it remain as their bargaining agent. Employees may have many reasons for maintaining dual
status during times of uncertainty over representation. Thus, it is not inconsistent to pay dues to
one organization while signing authorization cards for another organization.

13. The relevant time period to evaluate whether a good faith doubt existed is November
1 to 30, 2001 (NAC 288.146).

14, That evidence was presented that there exists two “mail” boxes of authorization
cards supporting Teamsters 14, and this was confirmed by the testimony of Mr. Mauger. Dr.
Goldman of CCSD confirmed Mr. Mauger brought two boxes of cards to his office on December|
20, 2001,

15. The cases mentioned by Teamsters 14, involving Levitz Furniture and Allentown, do
indicate that z doubt as to the membership can be created by a showing of employees’
dissatisfaction with an incumbent organization and such a showing was presented in the current
matter.

16. That NRS 288,160(4) does not require the presence of a verified membership list; it
only requires & good faith doubt by the Board.

17. This Board concludes that a good faith doubt exists whether ESEA or Teamsters 1
or any other employee organization is supported by a majority of employees in this bargaining]
unit.

18. Should any conclusion of law be more properly construed as a finding of fact, may

they be so desmed.
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| ORDER

IT IS HEREBY ORDERED that an election should be held by the Board to determine

which employee organization, ESEA or Teamsters 14, would represent the majority of the
bargaining unit employees in question. Substantial evidence of a good faith doubt has been
presented by Teamsters 14. Pursuant to NRS 288.160(4), the Board will “conduct an election by
secret ballot” to determine which employee organization, if any, is supported by a majority of
CCSD employees in this bargaining unit.
IT IS ORDERED that the parties shall prepare and execute an election agreement withiny

seven (7) days from the date of this Order and that the election shall be conducted within thirty
(30) days from the date of this Order.
IT IS FURTHER ORDERED that the parties shall cooperate with the Board’j
Commissioner to supervise and conduct an orderly and prompt election pertaining to thg

employees’ representative. Should the parties be unable to agree to terms of the election, 4

decision of the Commissioner shall be final, subject to review by the Board.
DATED this 24™ day of September, 2002,

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD
OFTEAMSTERS, LOCAL 14, AFL-CIO,

Petitioner, ITEM NO. 520F

V5, CASENO. A1-045735

CLARK COQUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPL.OYEES

Respondents

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION,
Counter Claimant,

Vs,

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT
Respondents.

|

3
ASSOCIATION, % ORDER

i

3

For Counter Claimant: Michael W. Dyer, E
Sandra G. Lawrence
Dyer, Lawrence, Penrosa, Flaherty & Donaldson

For Respondents: Lewis N. Levy, Es
Levy, Stern & Forr(l!

C.W. Hoffman, Esq.
Clark County School District

Previously in this matter, the Board ordered an election to determine which iabml
organization, if any, represented the support employees of the Clark County School District. The
parties have been umable to agree fo all provisions for such an election agreement and the
Board’s Commissioner made rulings on three matters which could not be agreed upon; namely:

(1)  Majority Status plus one. It was the determination of the Commissioner that the
majority status plus one, shall be based on the nurmber of employees in the bargaining unit, ref}

NRS 288.160(4) & (5) and NAC 288.110 (9)(d).
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(2)  Verified Membership List. The determination of the Commissioner was that
should Teamsters Local 14 receive the proper amount of ballots to be declared the representative,
they then should submit a Verified Membership List within 48 hours of the request to the
Employer.

(3)  Campaigning. The determination by the Commissioner was that there would be
no distribution of campaign literature on the school property at any time. There would be no
restriction on freedom of speech regarding the election during the non-work hours.

Furthermore, in its appeal to the Board, Local 14 points out that the ballot is improperl
limited to a choice between Local 14 and ESEA, and does not include a third option that rejec
both parties.

It is the decision of the Board that:

The Commissioner is upheld on item #3; namely, neither Local 14 nor ESEA may have

access to District property for campaign purposes. However, nothing prevents either parly’s{
representatives from handing out literature in public areas like sidewalks and driveways so long

as orderly ingress and egress are not disrupted. Additionally, employees may exchange literature
on school property, but only during non working time in non working areas.

On the jssue related 1o a verified membership list, the Board determines that no such list‘
is required subsequent to an election, the outcome of which is certified by this Board. A Board
certification is sufficient evidence that an organization does represent the subject employeey
pursuant to NRS 288.160(4).

The Board notes that Nevada is a right-to-work state and that the NAC 288.110(5)
provides for the option of “non-union” to be placed on an election ballot. If this option is not
provided to employees in a representation election, it is possible some number of bargaining unit
members will not vote. The Board concludes employees are entitled to vote in an election which
allows them to select from all possible options. Therefore, “non-union” shall be placed on the
ballot for the ordered election.

Lastly, although the Legislature does not appear to have specifically addressed whether
the magjority is of “votes cast” or “of members of the bargaining unit” in NRS 288.160(4), NAC
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288.160(9)(d) does provide clear interpretation that a majority of the employees within the
particular “bargaining vnit” is required. Consequently, the Board will require the votes of a 50%
plus one of the employees in the bargaining unit to be obtained by an organization before it will

be certified as representing that unit.
IT IS SO ORDERED.

DATED this 23* day of January 2003,

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

I:AN@ROST, ESQ., V
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Dyer,r mence, Penrose, Flaherty & Donaldson

2805 North Mountain Street

Carson City, Nevada 89703
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ALAN GL¢ WF
gy lARILEROAD LER
DEPUTY
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
' IN AND FOR CARSON CITY
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonprofit
corporation,
Petitioner, | PETITION FOR
o JUDICIAL REVIEW
vs. .

STATE OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD, an agency of the State of Nevada;
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, an
employee orgamzatlon and CLARK COUNTY
SCHOOL DISTRICT, a county school district,

Respondents.

COMES NOW petitioner, EDUCATION SUPPORT EMPLOYEES ASSOCIATION
(“ESEA”), byl and through its undersigned counsel,r and hereby petitions this Court for judicial
review of the Decision (“the Decision”) issued by respondent LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD {(“EMRB”), on September 24, 2002, a
copy of which is attached hereto as Exhibit 1 and incorporated herein by reference. In support
of thxs petl’ﬂon ESEA alleges as follows:

1. Thls petition is filed pursuant to NRS 233B. 130 288.130 and 288. 160(4)

- 2. Venue is proper in this Court under the provisions of NRS 233}3.130(2) {b).
3. Thé Deciéi(m is the fina!' decision of the agency in a coﬁte_stéd case and is therefore

subject to réview_‘by'the Court.
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4. ESEA has been al party of record in tﬁe pfoceedihgs before the EMRRB that
culminated in the Decision. Respondents INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, and CLARK COUNTY SCHOOL DIS'I;RICT have also been parties
of reéord in that proceeding. | | _

5. ESEA is 'agg_rie\‘/ed‘ by the Decision, and substantial righfs of ESEA have been
prejudiced because the Decision: (a) is in violation of constitutional or statutory provisions; (b)
is in excess of the statutory authority of the EMRB; (c)is made upon un_lawful procedure; (d)
is affected by other error of law; (e) is clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; and (f} is arbitrary or capricious or characterized by
abuse of discretion. NRS 233B,130(1), NRS 233B.135(3).

WHEREFORE, ESEA prays for judgment as follows:

1. For an order of the Court sefting aside the Decision;

2. For an award of attorneys’ fees and costé incurred by ESEA in this proceeding; and

3. For such other and further relief as the Court deems just and proper.

Dated this _8_27__ ?’E’iay of September, 2002.

| DYER, LAWRENCE, PENROSE
FIL AHERTY & DONALDSON
2805 Mountain Street

Carson City, Nevada 89703
Telephone: (775) 885-1896

Michael W, Dvyer
Nevada Bar No. 2180
Attorneys for Petitioners
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. CERT IFICATE OF SERVICE
I hereby certify pursuant to NRCP 5(b) that ] am an employee of DYER, LAWRENCE
PENROSE FLAHERTY & DONALDSON and that on the 27" day of September, 2002, I

caused to be sent via first class mail, postage prepaid, and by facsimile, a true and correct copy

of the foregoing PETITION FOR JUDICIAL REVIEW to each of the following:

Dyer;r rrence, Penrose, Flaherty & Donaldson

- 2805 North Mountain Street

Carson City, Nevada 89703

(775) 885-1896

A= I = - B N < A ¥ = B - 75 B 6

EMRB

2501 East Sahara Avenue, Suite 203
I as Vegas, Nevada 89104

Fax: (702) 486-4355

Mr. Lewis N. Levy

Levy, Stern & Ford

Attorney at Law

3660 Wilshire Blvd, Suite 600
Los Angeles, California 90010
Fax: {213) 480-0249

Mr. C.W. Hoffman

Clark County School District
Office of the General Counsel
2832 East Flamingo Road
Las Vegas, Nevada 89121
Fax: (702) 799-5505

Dianna Hegeduis
Deputy Attorney General -
E.M.R. B.
555 Fast Washington Avenue Sulte 3900
Las Vegas, Nevada 89101
ax: (702) 486-3416

.,‘:\ e Pad ‘9/"";&‘— Sl
Debora McEachin

Filcases\cases0N02206/020925petition.wpd
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LEWIS N. LEVY, ESQ (Nevada Bar # 1987)
LEVY, STERN & FORD

%’66%\} ﬂslhlrec}ifvgoosl%lte 600 '
08 eles : o '
(213) 380-3140 o Fep 20 10 ug M '03
: : - sﬂr 3 ;,’gmwm-
Attomeys for Cross-Petltlon International Brotherhooc? e
of Teamsters, Local 14, AFL-CIO _ , OLERK
IN THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK
INTERNATIONAL BROTHERHOOD OF Case No.  A458182
TEAMSTERS, Local 14, AFL-CIO, an -
employee orgamzatlon
, Cross-Petitioner,
CROSS-PETITION FOR JUDICIAL
Vs. : REVIEW ON BEHALF OF
INTERNATIONAL
EDUCATION SUPPORT EMPLOYEES BROTHERHOOD OF TEAMSTERS,
ASSOCIATION, aNevada nonprofit - LOCAL-14, AFL-CIO
corporation; STATE OF NEV A,
LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD, '
an agency of the State of Nevada; ; and Dept.: 20
CLARK COUNTY SCHOOL, DISTRICT, Date:
a county school disfrict, Time:
Cross-Respondents.
NALEWIS\Local 14iCterkSchoalsundiclal ReviewACrass. Petition.d. Review.02.10,03,wpd '1-

.¢£1 COPY
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EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonproﬁt
corporation,

- Petitioner,
Vs.

STATE OF NEVADA, LOCAL-
GOVERNMENT EMPLOYEE-
MANAGEMBNT RELATIONS BOARD,

% ncy of the State of Nevada;

ATIONAL BROTHERHOOD

OF TEAMSTERS, Local 14, AFL-CIO, an
employee or mza’uon and CLARK
COUNTY SCHOOL DISTRICT a county
school district,

Respondents.

COMES NOW Cross-Petitioner in the above matter, INTERNATIONAL
BROTHERHOOD OF TEAMSTERS, LOCAL 14, AFL-CIO (hereinafier "Cross-Petitioner
Local 14"), by and through-its undersigned counsel, and hereby créss-petitions this” Courf for

judicial review of that certain Administrative Order, dated J anuary 23, 2003 (hereinafter the |
"January 23" Order"), issued by the State of Nevada Local Government Employee-Management

Relations Board (hereinafter the "Board"), a copy of which is attached to this Cross-Petition
(hereinafter the "Cross-Petition™) as Exhibit "A." In support of the instant Cross-Petition, Cross-
Petitioner Local 14 alleges as follows:

1. This Cross-Petition is filed pursuant to NRS. §§233B.130, 288.130 and 288.160(4).

2. Venue is proper is this Court under the provisions of NRS233B.130(2)(b).

3. The January 23" Order is a ﬁnal decision of the Board — an agency of the State of
Nevada - in an contested case and is therefore properly subject to judicial review before this
Court pursuant to0 NRS

4. Cross-Petltmner was a party of record in the proceedings before the Board that

resulted in the issuance of the January 23" Order. Cross-Respondents Education Support |

Employees Association (heremaﬁer "Cross-Respondent ESEA™) and Clark County School

District were also parties of record in those proceedings.

NALEWIS\Lacal I4\C|nrlzs::lmois\ludicinl.Ravicw\Cmss.}’elilien.-‘I,Revir.w.oz.lo.Olwpd "2"
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5. Onorabout September 27,2002, Cross~Respondent ESEA filed the 6ri'g1'nal Petition
for Judicial Review (hpreina"fter fhe "Peﬁtion") in this matter. That Petition sought review ofa
related final .agency decision issued by the Board ‘on or about September 24, 2002. Cross-
Petitioner Local 14 and the District Wc;re also parties of record in the administrative proceedings
that resulted in the September 24, 2002, Order of the Board and the Petition filed herein by
Cross-Respondent ESEA. '

6. “While the Petition was pending before this Court, the parties entered into a
Stipulation to Stay these proceedmgs pending the Board’s resolutlon of certain residual matters
related to the September 24, 2002, Order. Those issues were fully and finally resolved throngh
the January 23" Order. |

7. Cross-Petitioner is informed and believes and thereon alleges that Cross-Respondent
has, or in the process of, ﬁlmg an Amended Petition for Review that also seeks rev1ew of all or
part of the January 23" Order.

8. The Petnfmn and Amended Petition are currently pending before this Court and the
instant Cross-Petition arises out ofand involves the samie nexus of facts and law as the Petition
and, therefore, should be.cor-lsolidated with all ju&icial proceedings relating to the Petitioﬁ.' :

9. Cross-Petitioner deai_lf-l is aggrieved by the January 23" Order. Specifically, Cross-
Petitioner secks review of that portion of the January 23" Order holding certification elections
conducted by the Board under NRS §288.160(4) are to be decided by a "super-majority" of all
employees in a local governmental bargaining unit, as opposed to a majority of those eligible
employees who actually vote in the subject cettification election.

10. Substantial rights of Cross-Petitioner Local 14 have been prejudiced because the
January 23 Order: (i) is in violation of a constitutional and/or statutory provision; (ii) is in
excess.of. the Board’s statutory authority; (iif) rests upon a finding derived from an error of law;
(iv) is clearly erroneous in light of éountervailing' reliable, probative and substantial evidence
as contained in the record, as a whole, before the'Board, and; (vj is arbitrary or capricious or
infected by an abuse of discretion.

WHER.EFO_RE, Cross-Petitioner Local 14 prays for judgment as follows:

1. For an order of the Court granting review of and setting aside that portion of the

NALEWIS\Loenl I\ClarkSchoals\udiclal Review\Cross.Petition.4 Review.02.10.0%.wgd "3"
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January 23" Order through which the Board concluded certification elections

conducted under NRS §288.160(4) shall be decided by a ';sujaer-majority" of all

employees in the local government bargaining unit as opposed to amajority of those

eli gible employees who actually vote in any such referendum.

For an award of those costs and reasonable attorneys’ fees incurred by Cross-Petition

Local 14 in prosecuting this action, and;

3. For all such other and further relief as this Court may deem just, ﬁecessai'y and

proper.

Dated: February 20%, 2003

NMEWISE.ace! I\ClarkSchoals\udicial RevievACross. Pelition 4. Review.02.10,63,wpd

4

. Local 14

Respectﬁili submitted,
LEXY, SH X

Kt omey for ross-Petltlonr
Internatignal Brotherhood \of Teamsters,
, AFL-CIO |
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STATE OF NEVADA
-LOCAL GOVERNMENT EMPLOYEE MANAGEMENT
RELATIONS BOARD '

INTERNATIONAL BROTHERHOOD }

OFTEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner, ITEM NO. 520F

Vs, CASENO. A1-045735

CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES

ASSOCIATION, ORDER
Respondents
)
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Counter Claimant,

IRED

II\ITBRNATIONAL BROTI-IERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT

| organization, if any,

Respondents
For Counter Claimant: - Michael W Dyer, Es%
Sandra G. Lawrence, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson _
For Respondents: Lewis N. Levy, Esq.

Levy, Stern & For

C.W. Hoffman, Esq.
Clark County School District

Previously in this matter, the Board ordered an election to" determine which labor

partxes have been unable to agree to all provisions for such an election agreement and the
Board’s Commissioner made rulings on. three matters wlnch could not be agreed upon, namer
(1) Majority Status plus one. . It was the determmatmn of the Commissioner that the -

majority status plus one, shall be based on the number of employees in the bargaining unit, ref:

NRS 288.160(4) & (5) and NAC 288.110 (9)(d).

" 520F - )

represented the support ernployees of the Clatk County School District. The

000023
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‘access to District property for campaign purposes, However, nothing preveats either party’s

(2)  Verified Membership List. The determination of the Commissioner was thaf
should Teamsters Local 14 receive the proper amount of ballots to. be declared the representative,
they then should submit a Verified Membership List within 48 hours of the request to the
Employer. ' ' ' o

(3)  Campaigning. The determination by the Commissioner was that there would bg

no distribution of campaign Jiterature on the school property at any time. There would be ng
restriction on freedom of speech regarding the.election during the non-work hours.
Furthermore, in its appeal to the Boa;d, Local 14 points out that the ballot is improperly-
lim;ited to a choice between Local 14 ond ESEA, and does not include a third option that rejects
both parties.
It is the decision of the Boaxd that:

The Commissionér is upheld on item #3; namely, neither Local 14 nor ESEA may have

representatives from handing out literature in public areas like sidewalks and driveways so long
as orderly ingress and egress are not disrupted. Additionally, employees may exchange literature

on school property, but only during non workmg time in non working aréas,

On thc issue related to a verified membership list, the Board determines that no such list
is required subsequent to an election, the outcome of which is certified by this Board. A Board

certification is snfficient evzdencc that an orgamzat:on does represent the subject employr:esL

pursuant to NRS 288.160(4).
The Board notes that Nevada is'a r‘ight—to—work state and that the NAC 288.110(5)

provides for the option of “non-union” fo be placed on an election ballot. If this option is nol]
provided to employees in a representation election, it is poésible‘some number of bargaining unif] -
me.mbors wﬂl not vote. The Board concludes employees are entitled to vote in an election whick

allows them to select from all poss;ble optlons Therefore, non-umon" shall be placed on the

ballot for the ordered election.
Lastly, although the Legis]ature does not appear to have specifically addressed whether

the majority is of “votes cast” or “of members of the bargaining unit” in NRS 288.160(4), NAC

520F-2
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288. 160(9}(d) does prnwde clear mtexpretahon that a majority of the employees. witht

particular “bargammg unit” is requlred Consequently,

plu

be certified as representing that unit,

e - e

n the
the Board will require the votes of a 50%

s onie of the employees in the bargaining umt to be obtamed by an orgamzatmn before it will

IT IS SO ORDERED.

DATED this 23" day of J anuary 2003

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

v DOz Mk

JO : 4, ESQ., Chairman
A

BY:
JANET JROST, ESQ., Vice-Chairman

520F -3
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| PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am einployed in the County of Los Anggles, State of California. I am over the age of
18 and nota party to the within action; my business address is 3660 Wilshire Boulevard, Suite
600, Los Angeles, California 90010. I declare that I am employed in tﬁe office of a member of
the bar of this Court at whose direction this service was made.

On February 20, 2003, I served the followirig document(s): CROSS-PETITION FOR
JUDICIAL REVIEW ON BEHALF OF INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LLOCAL 14, AFL-CIO on the interested partieé in this action:

via facsimile to ( ).

X by placing the document listed above in a sealed envelope with postage
thereon fully prepaid, in the United States Mail at Los Angeles,
1 California addressed as set forth below. :
by Eersonally delivering the document(s) listed above to the person(s)
at the address(es) set forth below. _ .
Michael Dyer, Esq. ' Diana Hegeduis
Dyer, Lawrence, Penrose, Flaherty & Deéjuty Attorney General
Donaldson 555 E. Washington Ave., #3900

2805 North Mountain Street Las Vegas, Nevada 89109

Carson City, Nevada 89703 ,
o - James E. Wilkerson, Exec. Director
C. W, Hoffiman, Jr., General Counsel - Employee Management Relations

Clark County School District Board
2832 East Flamingo Road . . 2501 E. Sahara, No. 203
Las Vegas, Nevada 89121 Las Vegas, NV 89104

1 am "readily familiar" with the firm's practice of service of process. Under that practice

{l it would be deposited with U.S. p.ostal' service on that same day with postage théreon fully

prepaid at Los Angeles California in the ordinary course of business.
I declare under penalty of perjury that the above is true and correct.

Executed on February 20, 2003, at Los Angeles, California.

MU eckittProof o StndeatPhad praalwpd

000026
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555 E, Washinglon Avenus,

Sle. 3900
Las Vegas, NV 85101

VS,

ORDR o o : "

BRIAN A, SANDOVAL - FliE D
Attorney General . S
DIANNA HEGEDUIS, #5616 0!3:“[9
Deputy Attorney General - ' o '

555 E. Washington Avenue, -Suite 3900 ‘

Las Vegas, Nevada 89101 . S, )
(702) 486-3100 ‘ ol o Sz,
Attorneys for Respondent LOCAL GOVERNMENT ~ERy
EMPLOYEE-MANAGEMENT RELATIONS BOARD

DISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES)
ASSOCIATION, a Nevada nonproﬁt}

corporation, CASE NO. A458182

Petitioner, DEPT. NO. XX

STATE OF NEVADA, LOCAL GOVT.}
EMPLOYEE-MGT. RELATIONS BOARD,

an_ agency. of the State of Nevada;

INTERNATIONAL BROTHERHOOD OF .
TEAMSTERS, LOCAL 14, AFL-CIO, a ) D/Hearing: 10-14-03
employee organization: and CLARK; T/Hearing: 8:30 a.m.
COUNTY SCHOOL. DISTRICT, a county _ .

school district,

Respondents.

AND RELATED CROSS-PETITION

ORDER DENYING PETITION FOR JUDIC!AL REVIEW FILED BY
THE EDUCATION SUPPORT EMPLOYEES ASSOCIATION AND BY THE
INTERNATIONAL BROTHERHOOD OF TEAMSTERS

ON the 14" day of October, 2003, the petitions for judicial review filed. by
Petiﬁonér, Educaﬁon Suppbrt Emptoyees Aésobiation and the International Brotherhoo;:
of Teaméters, Local 14 AFL-CIO, came on fc;r oral arguments before this Honorabie
Court. The Education Support Employees Association was represented by atto;neys
JameslPenros,e and Michael Dyer; the International Brotherhobd of Teamsters, Local 14,
was represented by attorney Kristen Martin; Clark County School District was

represented by Bill Hoffman,'Genera! Counsel for the District; and Respondent Nevada
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§58 E. Waskinglon Avenue,

Ste, 3900

Las Vegas, NV 89101

Kot
i
-

State Local Government Employee-Management Relatrons Board was represented
Deputy Attorney General Dianna Hegeduis. The court haveng reviewed the briefs f
herein, heard the arguments of counsel and good cause appearing therefor,

T IS HEREBY ORDERED that this Court shall give deference to the st
agency's interpreration of NAC 288.146 as it pertains to the term ‘challenge” and fir
that the state agency's rinterpretation thereof is not clearly erroneous.

| IT IS FURTHER ORDERED that substantial evidence exists in the record of t
state agency's “good faith doubt” as to which employee organization is supported by
majority of the local governmental employees in the particular bargaining unit at iss
and was correct in ordering an election pursuant to NRS 288. 160(4).

T IS FURTHER ORDERED that the verified membershlp list menttoned in NR
288, 160(2) is not a prereqursrte for the election ordered by the state agency in th
mattér.

Based thereupon the petition for judicial review filed by the Educatron Suppo
Employees Association is HEREBY DENIED.

Based thereupon, the petition for judicial review filed by the Internation:
Brotherhood of Teamsters, Local 14, is HEREBY DENIED.

DATED this 22 7 day of October, 2003,
' . DAVIDT. WALL
DISTRICT COURT JUDGE DAVID A, WALL

X S /
D puty Attorney Gene :
555 E. Washington Avenue, #3900
i Las Vegas, Nevada 89101

Attorneys for Respondent State Agency
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Office of the
Attemey General

28

§55 E.Washingtan Avenue,

Sle. 3900
Las Vegas, NV 89103

NOTC '

BRIAN A. SANDOVAL

Attorney General

B!AN{\}I(AA thEGED(l;JIS, #51616 y
epu omey General - L et

555 E. Washington Avenue, Suite 3000 ofkiby & anguat

‘i Las Vegas, Nevada, 89101 SLERK

(702) 486-3420

Attorneys for Respondent LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

PISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonprofit

corporation, CASE NO. A458182

Petitioner, - DEPT. NO, XX
VS.

STATE OF NEVADA, LOCAL GOVT.) WRITTEN NOTICE OF ENTRY OF
EMPLOYEE-MGT. RELATIONS BOARD,) ORDER

an agency of the State of Nevada, ’

INTERNATIONAL BROTHERHOOD OF '

TEAMSTERS, LOCAL 14, AFL-CIO, an

employee organization; and CLARK) D/Hearing: n/a

COUNTY SCHOOL DISTRICT, a county T/Heaﬁng: n/a

school district, :

Respondents. )

PLEASE TAKE NOTICE that an order has been enfered in this matter denying th

petitions for judicial review; and a file-stamped copy of the same is attached hereto.

DATED THES’% day of (//f%p&—mo&

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101
Attomeys for State Respondent
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(- ! CERTIFICATE OF MAILING
2 e LA | '

| hereby certify that on the 22" day of (O(ﬁ'zaw'u,\,) , 2003, | served a copy of the

3 |l foregoing document with attachment upon the respective parties hereto by depositing ¢

true copy thereof in the U.S. mail, addressed to them at their last known address, postage

thereon prepaid, addressed as follows:

DYER, LAWRENCE, PENROSE,
6 || FLAHERTY & DONALDSON
2805 No. Mountain Street
Carson City, NV 89703

8 | Attorneys for Petitioner

2 1| C. W. HOFFMAN, ESQ.
10 General Counsel for Respondent
CLARK COUNTY SCHOOL DIST.
11 || 2832 E. Flamingo Rd.
" Las Vegas, NV 89121

ANDREW J. KAHN, ESQ., #3751

13 11 1630 So. Commerce St., # A-1

Las Vegas, NV 89102

14 |l Attorney for Respondent TEAMSTERS

( ' 15

16
.-'\‘»Z;f‘-L—*ﬁi»—---z.-c,_w:..a;_./ (\_,), . .«;.;-t.ut..ziﬁ--F !
Ar’employee of tH€ State Attorney General’s Office

17

18
19 -
20
21
22
23
24
25
26

- 27

b Dffica of the 28

Attomey General
£55 E.Washingion Avenue,
§te. 3900
" Las Yegas, NV 89104
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RENCE, PENROSE, FLAHERTY & DONALDSON

Raa

Dvyer, (

2805 MOUNTAIN STREET
CARSAN CITY, NEVADA BS703

(775) 885-1896

N0

o]

1o
20
21
22
23
24
- 25
26
27

28

NOAS - - .

.MICHAEL W. DYER

Nevada BarNo. 2180 = - =~ ' : %" 3 E,.; lt}: [} _
JAMES W. PENROSE ' :
Nevada Bar No. 2083

N - g
DYER, LAWRENCE, PENROSE, - Noy 5 1fa7 &'03
FLAHERTY' & DONALDSON ' - PR
. 2805 Mountain Street i 2 A s iia,
Carson City, Nevada 89703 Yorear &
Telephone: (775) 885-1896 ‘ : R

Attorneys for Petitioner and Cross;Respondent,
Education Support Employees Association

- EIGHTH JUDICIAL DISTRICT COURT
~ CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES ASSOCIATION, - CaseNo.  Ad58182

|l - @ Nevada nonprofit corporation, - - - Dept.No. 20
" Petitioner, A e NOTICE OF APPEAL

VS.

' STATE OF NEVADA, LOCAL GOVERNMENT EMPLOYEE-

MANAGEMENT RELATIONS BOARD, an agency of the

- State of Nevada; INTERNATIONAL BROTHERHOOD OF
-TEAMSTERS, LOCAL 14, AFL-CIO, an employee

organization: and CLARK COUNTY SCHOOL DISTRICT,
a county school district, -

- Respondents.

- INTERNATIONAL BROTHERHOOD OF TEAMSTERS, |

LOCAL 14, AFL-CIO, an employee organization,
| Cro:ss-‘Peﬁtioner,
vs. | - |
EDUCATION SUPPOR;I‘ EMPLOYEES ASSOCIATION,

a Nevada nonprofit corporation; STATE OF NEVADA,
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

-RELATIONS BOARD, an agency of the State of Nevada:
- and CLARK COUNTY SCHOOL DISTRICT, a county

school district,

Cross-Respondents.
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J/RENCE, PENROSE, FLAHERTY & DONALDSON

2805 MOUNTAIN STREET
~ CARsoN CiTy, NEVADA EB9703

.
(775) 885-1896

Dyrer,

]

amo-N W

i)
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20
21

22

23

24

25
26
27

28

review,

NOTICE 1S HEREBY GIVEN that the Education Support Employees Association |
(“ESEA"), petitioner and crc,')ss-réspondent in the aboxié-enﬁtled action, hereby appeals to the-
Supreme Court of Nevada from the Order Denying Petition for Judicial Review entered in this

matter on October 29, 2003, insofar as that order‘ denied ESEA's amended petition for judicial

Dated this 4th day of November, 2003.

DYER, LAWRENCE, PENROSE,
FLAHERTY & DONALDSON -

I

— James W. Penrose

~ Attorneys for Petitioner and Cross Respondent,
Ed ucation Support Employees Assocmtlon

000032
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7 ‘CER'I"iFlCATE OF SERVICE =
Pursuant to Rule 5 of the Nevada Rules of Civél Prdcedure,,l certifQ that 1 ém aﬁ
grhployee 6f the firm of Dyer, Lawrence, Penrose, Flaherty & Doﬁaldsoﬁ-, and that on the 4th
day of November, 2003;1 caused a true and correct copy of the within NOTICE OF APPEAL
to be depoéited for mailing in the -United _Statés Ma;i_l.at Carson City, Nevada, Lﬁ)ith first-class

postage thereon prepaid, addressed tor

Mr. Richard G. McCracken, Esq.
Mr. Andrew dJ. Kahn, Esq.
Ms, Kristin L. Martin, Esq. .
- McCracken, Stemerman, Bowen & Holsbeiry
1630 South Commerce Street, Suite A-1
Las Vegas, Nevada 89103

Mr. C.W. Hoffman, Jr., Esq.
General Counsel
Clark County School District
2832 East Flarningo Road

' Las Vegas, Nevada 89121

Ms. Dianna Hegeduis, Fsq.

Deputy Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101 h '
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Richard G. McCracken _#2748
Andrew J. Kahn #3751

FiLEp

Kristin L. Martin #7807 Hov 1g 00 PH 71
McCRACKEN, STEMERMAN, BOWEN & HOLSBERRY © M , EJ
1630 South Commerce Street, Suite A-1 T a0

Las Vegas, Nevada 89102 ' o L-E,"{;?'Mm&

Tel. No. (702) 386-5107 .

Attorneys for Cross-Petitioner ‘
International Brotherhood of Teamsters Local 14

IN THE EIGHT JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK
INTERNATIONAL BROTHERHOOD OF Case No. A458182
TEAMSTERS, Local 14, AFL-CIO, an employee

orparnization, Dept. No. 20

r

Vs,

EDUCATION-SUPPORT EMPLOYEES
ASSOCIATION, a Nevada nonprofit corporation;
STATE OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD, an agency of the State of Nevada; and
CLARK COUNTY SCHOOIL DISTRICT, a county
school district,

Respondents,
/

NOTICE OF APPEAL
Notice is hereby given that International Brotherhood of Teamsters Local 14, AFL-CIO
cross-petitioner above named, hereby appeals to the Supreme Coutrt of Nevada the Order

H

i

Wi, j B
S ‘.’:.%g" 22

i
¥
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Denying the Petition for Judicial Review Filed by the International Brotherhood of Teamsters

Local 14 enteréd in this action on thé 29" day of October, 2603.
¥

3

Dated: November 2003
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Kristin L. Martin

McCRACKEN, STEMERMAN, BOWEN &
HOLSBERRY

1630 South Commerce Street, Suife A-1

Las Vegas, Nevada 89102

Tel. No. (602) 386-5107

Attorney for International Brotherhood

of Teamsters Local 14
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CERTIFICATE OF SERVICE

STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO

I am employed in the County of San Francisco, State of California. I am over the age of
eighteen (18) years, and hot a party to this action., Iam employed in the office of a member of
the bar of this Court at whose direction the service was made. My business address is: 100 Van
Ness Avenue, 20th Floor, San Francisco, California 94102,

On November 7, 2003, I served the foregoing document described as:
NOTICE OF APPEAL

on the parties in this action by placing a true copy thereof, enclosed in a sealed envelope
addressed as follows:

James W. Penrose

DYER, LAWRENCE, PENROSE
FLAHERTY & DONALDSON
2805 N, Mountain Street

Carson City, NV 89703

C.W. Hoffman

General Counsel for Respondent
Clark County School District .
2832 E. Flamingo Road

Las Vegas, Nevada 89121

Dianna Hegeduis

Deputy Attorney General

555 E. Washington Avenue, Suife 3900
Las Vegas, Nevada 89101

[X] (BY OVERNIGHT DELIVERY) I caused said envelope(s) to be delivered overnight
. delivery service in lieu of delivery by mail,

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and was executed on this 7" day of November, 2003, at San-

Francisco, California.
: Z{#uw}xg)éﬁﬂj

Miriam I. Tom
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IN THE SUPREME COURT OF THE STATE OF NEVADA

EDUCATION SUPPORT EMPLOYEES No. 42315
ASSOCIATION, A NEVADA
NONPROFIT CORPORATION,
Appellant,
'VS. . .

STATE OF NEVADA, LOCAL

" GOVERNMENT EMPLOYEE- FILED
MANAGEMENT RELATIONS BOARD, | -
AN AGENCY OF THE STATE OF EC 21 2003
NEVADA; INTERNATIONAL ey (AT T T
BROTHERHOOD OF TEAMSTERS, Ryt ;
LOCAL 14, AFL-CIO, AN EMPLOYEE SRR CLERs

| ORGANIZATION; AND CLARK

- COUNTY SCHOOL DISTRICT, A
COUNTY SCHOOL DISTRICT,
Respondents,
INTERNATIONAL BROTHERHOOD OF No. 42338
TEAMSTERS, LOCAL 14, AFL-CIO, AN
EMPLOYEE ORGANIZATION,
Appellant, -

Vs,

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, A NEVADA
NONPROFIT CORPORATION; STATE
OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT
RELATIONS BOARD, AN AGENCY OF
THE STATE OF NEVADA; AND CLARK
COUNTY SCHOOL DISTRICT, A
COUNTY SCHOOL DISTRICT,
Respondents.

ORDER OF AFFIRMANCE

These are consolidated appeals from a district court order

denying a petition and a cross-petition for judicial review in a labor

Surheme COuRT
oF
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relations action, Eighth Judicial District Court, Clark County; David |
Wall, Judge.

In its appeal, Education Support Employees Association

(ESEA) argues that (1) the State of Nevada, Local Government Employee-

Management Relations Board (EMRB) lacked jurisdiction to hear-the
majority status challenge of International Brotherhood of Teamsters,
Local 14 (Local 14), (2) EMRB erroneously interﬁretéd the verified
membership list requirement of NRS 288.160, (3) EMREB's good faith doubt
determination was not supported by substantial evidence in the record,
and (4) EMRB’s September 24, 2002, order should be medified in light of a
prospective future problem. In its appeal, Local 14 argues that the EMRB
erred in interpreting NRS 288.160 and NAC 288.110 as stating that a
majority status election is won by a majorit‘y of all members in the

bargaining unit instead of a majority of members who vote. We disagree

 with both ESEA and Local 14.

Standard of review

“The function of this court in reviewing an administrative
decision is identical to the district court's.”? Typically, courts are free to

decide pure legal questions without deference to the agency.? In reviewing

questions of fact, however, we are prohibited from substituting our

judgment for that of the agency.® We review questions of fact to determine

whether the agency’s decision was clearly erroneous or an arbitrary abuse

1Riverboat Hotel Casine v. Harold’s Club, 113 Nev. 1025, 1029, 944
. P.2d 819, 822 (1997).

2Schepcoff v. SIIS, 109 Nev. 322, 325, 849 P.2d 271, 273 (1993).
INRS 233B.135(3).

7000038
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of discretion.d Accordingly, an agenecy's conclusions of law, which are
closely related to the agency’s view of the facts, are entitled to deference
and will not be disturbed if they are supported by substantial evidence.
Additionally, we defer “to an agency’s interpreétation of a
statute that the agency is charged with enforcing.”® Substantial evidence
exists if a reasonable person could find adequate evidence to support the
agency’s conclusion,” In making this determination, the reviewing court is
confined to i_:he record before the agency.® Therefore, this court’s review is
limited to determining whether there was “substantial evidence in the

record to support the agency determination” or statutory interpretation.?

SNRS 233B.185(3)(e) — (f); Local Gov't Emp. v. General Sales, 98
Nev. 94, 98, 641 P.2d 478, 480-81 (1982).

5Schepcoff, 109 Nev. at 825, 849 P.2d at 273; see also Elliof v.
Resnick, 114 Nev. 25, 32 n,1, 952 P.2d 961, 966 n.1 (1998) (stating that an
agency’s interpretation of a statute, which it has the duty to administer, is
entitled to deference).

¢State, Div. of Ingurance v. State Farm, 116 Nev. 290, 293, 995 P.2d
482, 486.(2000). ‘ S : : -

"State, Emp. Security v. Hilton Hotels, 102 Nev. 606, 608, 729 P.2d
497, 498 (1986). - .

88IIS v. Christensen, 106 Nev. 85, 87-88, 787 P.2d 408, 409 (1890).

91d. at 787 P.2d at 409; see State Farm, 116 Nev. at 293, 996 P.2d at
485.
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ESEA appeal
“Contract bar” doctrinef . L -

Typically, the “contract bar” doctrine prohibits a rival
employee organizationl? from challenging the recognition of an incumbent
employee organization where a collective bargaining agreement exists
between the local government employer! and fhe incumbent employee
organization.!? The “contract bar” doctrine, however, is femporarily lifted
during “window periods” as provided by NAC 258.146(2). At the 'time the
EMRB initially heard this case, NAC 288.146(2) stated:

An employee organization may challenge
recognition of another employee organization or
request a hearing to determine whether a
recognized employee organization has ceased to be
supported by a majority of the local government
employees in a bargaining unit only during the
period: - :

(a) Beginning upon the filing of notice by the
recognized employee organization pursuant to
NRS 288.180 of its desire to negotiate a successor
agreement and ending upon the commencement of
negotiations for such an agreement; or

10An employee organization is “an organization of any kind having
as one of its purposes improvement of the terms and conditions of
employment of local government employees.” NRS 288.040. This is also
referred to as a union.

11A local government employer means “any political subdivision of
this State or any public or gquasi-public corporation organized under the
laws of this State and includes, without limitation, counties, cities,
unincorporated towns, school districts, charter schools, hospital districts,
irrigation districts and other special districts.” NRS 288.060.

1ZNAC 288.146(2).

SurnEmE COURT
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(b) Beginning 242 days before the expiration
date of the existing labor agreement and ending
212 days before the expiration of the labor
agreement. C ‘ 1 o

NAC 288.146(2) plainly and unambiguously states that for the
EMRB to have juﬂsdiction to congider a majority status dispute, an
employee organization, within the “window period,” must either make a
challenge or request a hearing.!® All the parties agree that Local 14
requested a hearing within the “window period.” Consequently, the issue
at stake is whether Local 14’s November 15, 2001, letter constituted a
challenge pursuant to NAC 288,146(2), 7 ' '

In determining whether the letter constituted a challenge, the
EMRB turned to the plain meaning 6f the word “challenge.” As defined,
“challenge” means a formal questioning of “legal qualifications of a person,
action, or thing.”!4 Using this definition as a guide, the EMRB determined
that by requesting recognition, Local 14 was questioning ESEA’s legal
qualifications or status. As a result, the EMRB concluded that the'letter
constituted a challenge. Since NAC 288.146(2) is plain and unambiguous,
no further review is necessary.’® Further, the EMRB’s interpretation that
Local 14’s letter represented a challenge is entitled to great deference
since it is charged with enforcing this regulation.’® It is also not necessary

to review the EMRB’s interpretation in light of recent amendments to

13[4,
14BJack’s Law Dictionary 223 (7th ed. 1999).

158tate Farm, 116 Nev, at 293, 995 P.2d at 486.
18]d.
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NAC 288.146(2).17 Therefore, we conclude that the EMRB had jurisdiction
to hear Local 14’s request since the letter constituted a sufficient challenge
within the “window period.”

NRS 288.160

Typically, a local government employer’s bargaining unit’8 is

represented by only one employee organization.’® To become the exclusive
bargaining unit representative, the employee organizat'ion must gain
recognition? from the local government emplpyer.21 Difficulties may
arise, however, when two or more employee orgéniza.tions desire
recognition. To resolve this dilemma, the State of Nevada enacted NRS
288,160, which establishes the requirements that an employee '
organization must meet before a local government employer will recognize

it.

1"Town of Eureka v. State Engineer, 108 Nev. 163, 167, 826 P.2d
948, 951 (1992) (stating that “absent clear legislative intent to make a
statute retroactive, this court will interpret it as having only a prospective
effect”).

18A bargaining unit means “a group of local government employees
recognized by the local government employer as having sufficient
community of interest appropriate for representation by an employee
organization for the purpose of collective bargaining.” NRS 288.,028.

18NRS 288.027; NRS 288.160(2).

20Recognition requires “the formal acknowledgement by the local
government employer that a particular employee organization has the
right to represent the local government employees within a particular
bargaining unit.” NRS 288.067.

2INRS 288.160(2).

SUPREME GOURT
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NRS 288.160(2) pertains to situations where only one
employee organization requests recognition. Without any competitors, the
employee organization may become . the eﬁcclusive bargaining
representative without the involvement of the EMRB. To become the
exclusive bargaining representétive, the employee organization must
merely (1) present “a verified membership list showing that it represents a
majority of the employees” and (2) gain re_cognitibn from the local
government employer.22 The presentation of the verified membership list,
however, may be made at or after the submission of the application for
recognition,®s

When more than one employee organization requests
recognition, NRS 288.160(4) establishes a method of determining which
organization is supported by a majority of the bargaixﬁng unit. NRS
288.160(4) also allows a cémpeting employee organization to appeal to the
EMRB. If, in assessing the parties’ interests, the EMRB determines that
there is a “good faith doubt[ ] whether any employee organization is
suppoz"ted by a majority of the local government employees in a particular
bargaining unit, it may conduct an election by secret ballot upon the
question.”?4

Verified membership lists
The requirement of NRS 288.160(2) for a verified membership

list pertains only to an unchallenged employee organization gaining

recognition. There is no mention in NRS 288.160(2) or (4) that an

22NRS 288.160(2).
231@_;
24NRS 288,160(4).
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employee organization must provide a verified membership list prior to an
election. In fact, as stated in the EMRB’s order, “NRS 288.160(4) is silent
as to the issue of a verified membership list.” Rather, when the majority
status of an incumbent employee organization is challenged, NRS
288.160(4) requires only that the EMRB find a good faith doubt prior to
ordering an election. Notably, if submitting a verified membership list
were a prerequisite, there would be no need to hold an election since
majority status would be evident.

On September 19, 2002, Gary Mauger, Local 14’¢
Secretary/Treasurer, testified that CCSD never requested a verified
membership list. Taking NRS 288.160 and Mauger's testimony into
consideration, the EMRB. concluded that Local 14 was not required to
submit a verified membership list prior to holding an- election. The
EMRB’s interpretation of NRS 288.160 is entitled to great deference,

. Thus, we conclude that the EMRB appropriately determined that the
submission of a verified membershii) list is not a prerequisite for an
. election. ‘ - |

Good faith doubt
There is substantial evidence to support the EMRB's

determination that a good faith doubt existed as to whether ESEA or

Local 14 was supported by a majority of CCSD’s bargaining wunit
employees. Contrary to ESEA’s contentions, NRS 288.160(4) does not
require a challenging employee organization to provide substantial
evidence that it is supported by the majority of the bargaining unit,
Rather, NRS 288.160(4) merely states that the EMRB may order an
election if there are “good faith doubts whether any employee organization
is supported bj a majority of the local government employees in a

particular bargaining unit.” (Emphasis added) Consequently, the
SuPRENME GOURTY '
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requirement is whether substantial evidence exists to support the EMRB’s
good faith doubt that either ESEA or Local 14 had majority status.

Here, the bargaining unit employees’ statements of
dissatisfaction with ESEA are admissible to support the EMRB’s
determination that a good faith doubt existed. Further, the collective
testimonies of Mauger, Lamar Leavitt, and Joseph Furtado suggest that
there was sufficient uncertainty as to whether ESEA or Local 14 had
majority status. Cons:dermg this testimony, the EMRB determined that a
good faith doubt existed as to whether Local 14 or ESEA had majority
status. There is no evidence that the EMRB’s decision was clearly
erroneous oOr an arbitrgry abuse of discretion.?t Substantial evidence |
supports the EMRB’s decision that a good faith doubt existed and an
election was justified. '

Order modification

“Nevada has a long history of requiring an actual justiciable
controversy as a predicate to judicial relief.™26  Accordingly, “the issue

involved in the controversy must be ripe for judicial determination”?? and

2NRS 233B.135(3)(e) — (f); Local Gov't Emp. v. General Sales, 98
Nev. 94, 98, 641 P.2d 478, 480-81 (1982).

26Resnick v. Nevada Gaming Commission, 104 Nev. 60, 65-66, 762
P.2d 229, 233 (1988} (quoting Doe v. Bryan, 102 Nev, 523, 625, 729 P.2d
443, 444 (1986)). :

2TKyess v, Corey, 65 Nev, 1, 26, 189 P.2d 352, 364 (1948), guoted in
Resnick, 104 Nev. at 66, 762 P.2d at 233.
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“not merely the prospect of a future problem.”#® To prove ripeness, the
“party must show that it is probable [that] future harm will ocecur,”2?

Here, ESEA claims that if an election occurs, it may have to
undergo a recertification by the EMRB, Yet, the EMRB’s order does not
address the decertification process. The EMRB’s order of danuary 23,
2003, merely sets forth the guidelines for én election. Further, the order
states that the EMRB will require either ESEA or Local 14 to obtain a
maJorlty of the bargaining unit employee votes before it will recognize it as
CCSD's exclusive bargaining unit representative. ESEA has not carried
its burden of proving that “it is probable {that] future harm will occur.”
Accordingly, we hold that ESEA’S objections concerning the EMRB’s

‘January 23, 2008, order are not ripe for review.

Local 14’s appeal

Plain and unambiguous language
NRS 288.160(4) sets forth the criteria of resolving a majority

stat;us dispute between two employee organizations contending to become
I a local government employer's exclusive bargaining unit agent. NRS
288.160(4) states that an election shall be held if there is a good faith
doubt as to “whether any employee organi‘zation is supported by a

maiority of the local government employees in a particular bargaining

28Resnick, 104 Nev. at 66, 762 P.2d at 233 (quoting Doe, 102 Nev, at
525, 729 P.2d at 444).

20]d., at 66, 752 P.2d at 233.
BOE;
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unit.” (Braphasis added.) In applicable part, former NAC 288.110(9Xd) .
gtated:®! )

An employee organization will be considered the
exclusive bargaining agent for employees w1th1n a
bargammg unit, pursuant to an election, if:

(d) The election demonstrates that the
employee organization is supported by a majority
of the emplovees within the particilar bargaining
unit.

(Emphasis added.)
Contrary to Local 14's contentlon, neither NRS 288.160 nor

NAC 288.110 states that the employee organization seeking exclusive
representatmn must have a majority of the employees who vote. Rather,
the statute and administrative code plainly and unamblguousiy state that'
to win an election, the employee organization must have “a majority of the
employees within the particular bargaining unit."? As a result of this
clear language, the EMRB held that NRS 288.160(4) and NAC
988.110(9)(d) required a majority of all membefs within the bargaining
unit, not just those who vote. In fact, in the case of an unambiguous

statute, the EMRB is required to follow the law “regardless of result.”*

As such, the EMRB appropriately held that the election would be resolved

by obtaining a majority vote. In light of this plain and unambiguous

810n October 80, 2003, NAC 288.110(9) was amended. This
unchanged provision is now NAC 288.110(10)(d):

82]d.: see NRS 288.160(4).

33Randono v. CUNA Mutual Ins. Group, 106 Nev, 371, 8374, 793 P.2d
1324, 1326 (1990).

11
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Janguage, we will not disturb the EMRB’s interpretation of NRS 288.160
and NAC 288.110.84 We defer to the Nevada Legislature asto whether the
definition of 2 majority vote should be changed.

Election laws A
Local 14 also argues that the EMRB’s decision conflicts with

election laws contained within the National Labor Relations Act (NLRA)
and the Railway Labor Act (RLA). To support this contention, Local 14
turns to 29 U.8.C. § 159(a) and 45 U.S.C. § 162(9). When interpreting

statutes, however, administrative agencies are not bound by stare decigis

or dissimilar statutes.® Nor are agencies compelled to acce}:;t any policy
arguments “in the face of an unambiguous, controlling statute.”

Here, the election provisions contained within NRS 288.160
and NAC 288.110 are different from those contained within the NLRA and
the RLA. Thus, the NLRA is not binding on the EMRB.37

CONCLUSION .
‘We conclude that the EMRB had jurisdiction to hear Local

'_ 14’s request since Local 14’s November 15, 2001, letter constituted a

34Qtate. Div. of Insurance v. State Farm, 116 Nev. 290, 203, 9956 P.2d
482, 485 (2000); State v. Jepsen, 46 Nev. 193, 196, 209 P. 501, 502 (1922).

36Qtate. Bus. & Indus. v, Granite Constr., 118 Nev. 83, 88, 40 P.3d
423, 426 (2002) (noting that it is presumed that the state legislature
intended to adopt the interpretation of federal acts “only if the state and
federal acts are substantially similar and the state statute does not reflect
a contrary legislative intent.” (quoting Sharifi v. Young Bros., Inc., 835
g W.od 221, 223 (Tex. App. 1992)); Gray Line Tours v. Public_Serv.
Comm’'n, 97 Nev. 200, 203, 626 P.2d 263, 2656 (1981).

36Randono, 106 Nev. at 375, 793 P.2d at 1327.
$"Weiner v. Beatty, 121 Nev. __, ___, 116 P.3d 829, 832.(2005). -
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sufficient challenge within the “window period.” Further, the EMRB
appropriately determined that the submission of a verified membership

list is not a prerequisite for an election. The testimony before the EMRB

. guggests that there was sufficient uncertainty as to whether either ESEA

or Local 14 had majority status. Therefore, we further conclude that the
EMRB’s good faith doubt decision was supported by substantial ev1dence
in the record. In addition, ESEA’s objections concerning the EMRB’
January 23, 2003, order are not ripe for review. Lastly, since NRS
288.160 and NAC 288.110 are plain and unambiguous, the EMRB
properly determined that an employee bargaining organi'zation must have
a majority of the total bargaining unit membership’s support before it will
be considered the exclusive bargaining unit. Accordingly, we
ORDER the judgment of the district court AFFIRMED.

K

Gibbo '
%jwuﬁ/ia 2.

Hardesty \

‘¢cc:  Hon. DaVId Wall, Dlstrlct Judge

Dyer, Lawrence, Penrose, Flaherty & Donaldson
Attorney General George Chanos/Las Vegas

C. W. Hoffman dJr.

McCracken Stemerman Bowen & Holsberry

Thomas F. Pitaro

Clark County Clerk
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NEVADA LOLAL GOVERNMEN’I‘

EMPLOYEE—MANAGEMENT RELATIONS ‘BOARD

?nternaﬂonal Brotherhond of Teamsters,
Local 14, AFL-CIO,

Petitlonier, ‘
v . CaseNo. AL-045785 -

Clatk County Schéol Disifict énd Education
Support Employees Asso_ciation, :

- Respondents,
: /
" And related counter-claim - : ' Lo c T e
TALLY OF BALLOTS

-As Commnraissicner of {he Nevada Local -Government Employee-Management Relations’ Board I hereby
cettlfy that the resulis of the tabulation of ballots cast in the e!ecﬂon held in the above capﬂoned matter, and
eoricluded on the date set forth below, were as fcllc:ws .

)ll'ﬂbe!‘ of ballots cast:
2 ‘Nurnber of void ballots cast:

3. Numbey of ballgts challeriged based on alleged defect in hatloh: : < '

- 3(a), Number of challenges sustained: - L. .

) 3{b). Number of challengés overruled {include In§, 6 ot 7 as approprlate) . ’ -

4. Nurhber of valld votes cast for Teamsters Local 14: .

5. Number of valld votes cast for Education Support Emptoyees Ansociat!on

6. Nuihber of valid votes dastforNo Unlon: ~ ¢ ¢ & ;%;_32
\

7. Total nutnber of valid votes counted (sum of yf and 7):
8, Number of ballots challenged based on alleged ineligibility of voler:

) Dated: May ﬂ ', 2006, ) By the Commlssloner o /’L{ { [{{ 5/ / ’ ;
o A i iiufle Contreras e
We acknowledge recelpt of a copy of this tally: _
Teamsters Local 14 Clark County School Disirlct Education Support
L - Employees Association
g \w
‘ By , . . . By ' "__._i‘-.- o \:a" ' -,
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10
1
12
13
i4
15
16
17
18
19
20
21
22

23

25
26
27

28

STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

INTERNATIONAL BROTHERHOOD
OFTEAMSTERS, LOCAL 14, AFL-CIO,

Pefitioner, ITEM NO. 520H
V8. CASE NO. A1-045735
CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, CERTIFICATION QF ELECTION

Respondents,
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Counter Claimant,
vs.

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents.

For Petitioner: Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson

For Respondents: Kristin L. Martin, Esg.

C.W. Hoffinan, Esy.
Clark County School District

On May 9, 2006, an election was conducted under the LOCAL GOVERNMENT]
EMPLOYEE-MANAGEMENT RELATIONS BOARD (“Board™) Rules and Regulations andti

Tally of Baliots was prepared.
The Board held deliberations on the results of the ¢lection on June 19, 2006, noticed in

accordance with Nevada’s Open Meeting Law.
1/

111
i/
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Based upon the Board’s deliberations, and having reviewed the Tally of Ballots e%
reported by the Commissioner and no timely objections have been filed as to the conduct of the
election, IT IS HEREBY ORDERED that the results of the clection are certified.
DATED this 19™ day of June, 2006,

LOCAL GOVERKNMENT EMPLOYEE-

MANAGEMENT RELATIONS BO
Y .{,{EZ

5208 -2
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STATE OF NEVADA —
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner, ITEM NO. 5201

Vs, CASE NO. A1-045735

CLARK COUNTY SCHOQL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES T

ASSOCIATION, ORDER
Respondents.

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION,
Counter Claimant,

Vs

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIQ, and
CLARK COUNTY SCHOOL DISTRICT,

Counter Respondents.
For Petitioner: Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson
For Respondents: Kristin L. Martin, Ezq.
C.W. Hoffman,

Clark County Sml District

On Junc 19, 2006, the LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD (“Board™) issued an order certifying the results of the elegtion that was%

conducted on May 9, 2006.
On June 12, 2006, Peiitioner INTERNATIONAL BROTHERHOOD OF TEAMSTERS,

LOCAL 14 (“Teamsters 14”) filed a Motion for Declaration that “No Union” Won Election or,)
in the Alternative, for an Evidentiary Hearing. On June 20, 2006, Respondent CLARK
COUNTY SCHOOL DISTRICT (“CCSD”) filed its reply and on June 21, 2006, Respondenﬁ

5201-1

000053




LI B D - L™ TR R VT X QR

MO N W NOR O N
mqmmﬁmuuo\oﬁﬁgﬁﬁmﬁ:a

w The Board took judicial notice of ESEA’s “Supplemental Reply”, however, it noted thay

EDUCATION SUPPORT EMPLOYEES ASSOCIATION (“ESEA”) filed their response and an
Affidavit of Dane Watson. Teamsters 14 filed a reply memorandum on June 28, 2006.
On August 16, 2006, ESEA filed a Supplemental Memorandum and a Supplelmantafl
Affidavit of Dane Watson. Teamsters 14 filed a Response to ESEA’s Supplemental Reply on
August 18, 2006.
The Board held deliberations on said motion, (Motion for Declaration that “No Union™
Won Election or, in the ARernative, for an Evidentiary Hearing) and the relev.
Oppositions/Replies on August 22, 2006, noticed in accordance with Nevada’s Open Mee_t::j
Law. Based upon the Board’s deliberations,

ESEA was not the moving party and were thus not entitled to file a “Reply”;
The Board has determined that it has exhausted its jurisdiction over this matter undenJ\
Chapter 288 of the Nevada Revised Statutes. Therefore,
IT IS HERFBY ORDERED, ADJUDGED AND DECREED that the consent election
resilts stand as ceriified by the Board on June 19, 2006. Thus, any pending or future motionq
relating to the consent election are, and would be deemed to be moot.

DATED this 7® day of September, 2006.
LOCAL GOVERNMENT EMPLOYEE-,

M RELAW

]
E-DICKS, ESQ., Chairman

5201-2

000054




o o ~2 (=% w _-P-h L¥+] %] —

2 fon] ) [ B L o A [ o] [\ Pt —t — — i —t — [ — -
[ e R = N T T — T Ve - [ L = S N N L N T

‘Facsmﬂe (702) 386-9848 -

- COUNTY SCHOOL DISTRICT, a county

Attorneys for Petitioner
International Brotherhood of Teamsters
Local 14

IN THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OFNEVADA.
IN AND FOR THE COUNTY OF CLARK.

INTERNATIONAL BROTHERHO OD OF
TEAMSTERS, Local 14, an employee
organization,

Petitioner,

V. g _ }Dept.:

) _ }Date: @52%346
EDUCATION SUPPORT EMPLOYEES )Time:
ASSOCIATION, a Nevada nonprofit . Y
corporation; STATE OF NEVADA, LOCAL —
GOVERNMENT EMPLOYEE- .
MANAGEMENT RELATIONS BOARD, an
agency of the State of Nevada; and CLARK

school district,

R T W W W S

Respondents.

COMES».NOW, Petitioner International Brotherhood of Teamsters Local 14 (“Local 14”)
and hereby petitions this Court for judicial review of the decision issued by Respondent Local
Govermment Employee-Management Relations Board (“EMRB™) on Séptemb er 7, 2006 (“the
September 7, 2006 Order”™). A true f_md cotrect copy of the September 7, 2006 Order is attached
hereta as Exhibit 1. In support of this petition, Local 14 alleges as follows:

1. This petition is filed pursnant to NRS 233B.130. 288.130 and 288.160(4).

PETITION FOR JUDICIAL REVIEW ‘ ' Page 1

000055
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McCracken, Stemerman & Holsberry , : A SFP 8 :
Andrew J. Kahn (Nevada SBN 3751) : vl 57
. Kristin L. Martin (Nevada SBN 7807) Wf ‘@[r
1630 South Commerce Street, Suite A-1 - ' ' 5{?3‘ ! ~ !
Las Vegas, NV 89102 _ tfl‘i /’T’j‘
Telephone:  (702) 386-5107 ¥
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2. Venue is proper in this Court under the provisions of NRS 233B.130(2)(b) becauée
.Local 14 resides in Clark County and the agpncy proééediilg oceurred in Clark County, _

3, The September 7, 2006 Order is the final decision of an agency in a contested case and
is therefote subject to review by this Court, ' |

4, Local 14 has been a party of record in the proceedings before the EMRB that
culminated in the September 7, 2006 Order. Respondents Education Support Employees.
Associatioﬁ (“ESEA”) and the Clark County SchoollDistn'ct (“CCSD”) have also been parties of
record in that proceeding. '

5. OnSeptember 24 2002, the EMRB ordered that “an election shonld be held by the -
Board to deterrmné ﬁﬁich el_'gpioyee orgamzatmn, BSEA or Teamsters Local 14, would represent
the majority of the bargaining unit employees in question. ... Pursuant to INRS 288.160(4), the
Board will ‘conduct an electio'nvby secret ballot’ to détenninq which employee organization, if
any, is supported by a majority of CCSD employees in this bargaining unit.” A true and correct
oopy of the EMRB’s September 24, 2002 Order is attached hereto as Exhibit 2, -

6. On January 23, 2003, EMRB ordered that in the elecf:mn ordered on September 24,
2002 it “will require the votes of a 50 percent plus one of the employees in the bargaining unit to
be obtained by an' organization before it is certified as representing the unit”? A true and correct .
copy of the EMRB’s January 23, 2003 Order is aﬁached hereto as Exhibit 3.

7. On December 21, 2005, the Nevada Supreme Court issued an order upholding the
EMIiE’s September 23, 2002 and January 23, 2003 Orders. A true and cotrect copy 6fthe
Suprenie Court’s December 21, 2005 Order is attached hereto as Exhibit 4, The Supreme Court

. held that “the EMRB properly determined that an employee bargaining organization must have a

majority of the total bargaining unit membership’s support before it will be considered the
exclusive bargaining representative.” ’I‘he Supreme Court further held that a challenge to the
EMRB’s January 23 2003 Order on the ground that it would result in ESEA’s decertification if
ESEA. did not obtain votes from a majority of employees was not yet ripe for review. _

8. A mail-ballot election between Local 14, ESEA and “No Union” was conducted by

EMRB C‘ommissioner Julie Cdntreras. On May 9, 2006, the ballots were cbu_nted inthe presence'

PETITION FOR JUDICIAL REVIEW ) Page?2 .
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“No Umon” Won the Election or, in the Alternative, for an Evidentiary Hearing,

12006. A true and correct copy of that letter is atiached hereto as Exhibit 6.

of Local 14, ESEA and EMRB Commissioner Contreras. EMRB Commissionei Contreras
ﬁlmishea the parties with a taliy' of the ballots. A frue and correct copy of the tally is attached
hersto as Exhibit 5. The tally states that a total of 4,797 ballots were cast. Of that total, 2,711
ballots were cast for Local 14; 1,932 ballots were cast for ESEA; and 93 b'ailé;ts were cast foi'
“No Union.” ‘ - | |

9. No party filed objections to the conduct of the election or conduct af-fecﬁng the resulits :
of the election putsuant to NAC 288.110(8). '

- 10. On June 12 2006, Local 14 filed with the EMRB a Motxon fora Declaratlon that

any consideration of Local 14's motion by the EMRB at its meeting scheduied for June 19-20,

12. On June 19, 2006, the EMRB issued an order carti'fyi-ng the results of the electioh
that was condncted on May 9,2006. A true and cortect copy of the EMRB’s June 19, 2006
Order is attached hefeto as Exhibit 7. That certlﬁcation does not determine Whether Local 14,
ESEA or “No Union” won the election, ‘

13. At the June 19, 2006 meeting of the EMRB B, the EMRB Comm1ss1oncrs announced
that they would defer ruhn_g on Local 14's June 12, 2(306 motion until afier ESBA filed a
response to it. | | '

14. The EMRB 8 September 7 2006 Order does not determine who won the election.
Tnstead, it disposes of Local 14's June 12, 2006 motion by “deten‘nm[mg] that it has exhansted 1ts
jurisdiction over this matter” and that “any pending or future motions relating to the consent
election are and would be deemed to be moot.” |

15 Local 14 is aggrieved by the September 7, 2000 Order and substantial rights of Local
14 have been prejudiced because the Order is: {a) in violation of constitutional or statutory
provisions; (b) in excess of the statatory authority of the EMRB; (c) made upc;n unlawiul
procedure; (d) affected by other error of law; {e) clearly erroneoﬁs in view of the reliablg,

1

PETITION FOR JUDICIAL REVIEW . Page3
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probative and substantial evidence on the whole record; or (f} is arbifrary or capricious or

characterized by an abuse of discretion.

WHEREFORE, Local 14 prays for a judgment as follows:

1. Fort an order of the Court granting review, settmg aside the September 7, 2006 Order,
and eompellmg the EMRB-to issue a declaration that “No-Union” won the election or, in the
altemative, that Local 14 won the election; ' A

2. Foran award of attomeys fees and costs incutred by ESEA in this proceeding; and .

3. For such other and further relief as the Court deems just and proper.

DATED: Septomber 15, 2006 McCRACKEN, STEMERMAN & HOLSBERRY
Axndrew J. Kahn
Kristin L. Martin
Attorneys for Petitioner,
International Brotherhood of Teamsters,
local 14
PETITION FOR JUDICIAL REVIEW ' : Page4 |

000058

[REpO




( Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Strest

Carson City, Nevada 89703

© (775) 885-1896

Electronically Filed
04/12/2007 02:19:50 PM

NOTC - ) : ' )

DYER, LAWRENCE, PENROSE, - : JQS_ —"
FLAHERTY & DONALDSON ' "\

MICHAEL W. DYER

Nevada Bar No. 2180

JAMES W. PENROSE

Nevada Bar No. 2083

2085 Mountain Street

Carson City, Nevada 89703

Telephone: (775} 885-1896

Facsimile:  (775) 885-8728

CLERKDF THE COURT

Attorneys for Resporident Education Support
Employees Association

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
LOCAL 14, an employeg organization,

Petitioner,
- . Case No. AbZ8346
vs, : ' _ Dept. No. 1 .

EDUCATION SUPPORT EMPLOYEES ASSOCIATION,
a Nevada nonprofit corporation; STATE OF NEVADA,
LLOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD, an agency of the State of Nevada;
and CLARK COUNTY SCHOOL DISTRICT, a county
school district,

_ Respdndents.

/
NOTICE OF ENTRY OF OBDER

Date of Hearing: March 15, 2007
Time of Hearing: 9:00 a.m.
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Dyer, Lawrence, Penrose; Flaherty & Donaldson -

28035 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

=

N

s ) w o
{ !
NOTICE IS HEREBY GIVEN that on April 5, 2007, the Court in the above—enﬁtled
matter entered the order attached hereto as ExhibitA and incotporated heréin by this reference.
Dated this 12th day of April, 2007.

DYER, LAWRENCE, PENROSE,
FLAHERTY & DONALDSON

1

2

3

4ff - | |
5 A :

o %_ﬂ
7 L dames W. Penrose

Nevada Bar No. 2083
~ Attorneys for Respondent ESEA

'11‘
12§
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" | RICHARD G, McCRACKHN §SBN 2748) . F ' LE D
2 | ANDREW J. KAHN (SEN 3751 .
KRISTIN L. MARTIN (SBN 7807) | - )
3 {| MocCRACKEN, STEMERMAN & HOLSBERRY = - den 5 13 06 B "0
1630 3. Commerce St, Suite A1 - :
-4 {| Las Vegas' Nevada §9102 . | \
S s
5 || Fax; - : CLERK ) THE ©
B N LERICQ) THE COURT
6.
Attomeys for Petitioner
7 {| Infetnational Brotherhood of Teamsters,
Lacal 14 )
8 |
9 1 . .
wl " IN'THE EIGHTH JUDICIAL DISTRICT COURT
11 L | ' . CLARK COUNTY, NEVADA. '
12 | INTERNATIONAI BROTHERHOOD OF
TEAMSTERS, LOCAL 14, an employee
13 § organization, _ CASE: A-528346
14 ) Petitioner, Dept:No.: T
as{ v - - '_ o | ORDER GRANTING PETITIONER
' : . | INTERNATIONAL
16 || EDUCATION SUPPORT BMPLOYEES - | BROTHERHQOD OF TEAMSTERS

ASSQOCIATION, a Nevada nonprofit corporation; | EOCAL 14'% PETITION FOR
17 | STATEB OF NEVADA, LOCAL GOVERNMENT | JUDICIAL, REVIEW

EMPLOYEE-MANAGEMENT RELATIONS
18 [| BOARD, an agency of the State of Nevada; and

CLARK COUNTY SCHOOL DISTRICT, a
19 {1 county school district,

20 Respondents,

21 |

22

23 _ . .

24 Patitioné‘r Iptematiénal Brothethood of Teamsters Local 14' Petition for Judicial Ravi_ew ’

25-| came for hearing in Department I of thia Court at 9:00 a.m. on March 15, 2007. Appeaxing for
26 || Petitioner was McCracken, Stémerlman & Holaberry by Kxistin L. Martin, Applaaring for

27 Resp_o'ndant Education Suppott Employees Association (“E'SEA.”) wag Dyer, Laﬁ‘rengia, Penrose,
L ‘, 2 BI Fla]mrtjr & Donaldson by Michasl Dyer. Appearing for ReSppndant Stéte of Nevada Local
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Government Employee -Matﬁgement Relations Board ("EMRB") was Nevada Attomey Genera

by Senior Deputy Attorney General Dianag Hegedius. Appearing for Respondent Clérk County
‘School District (‘CCSD") was C.W, Hoffinan, - . ) 3 s
The Petition for Judicjal Review ié GRANTED because the EMRE erred in deciding that
its Jurdsdiction wag efchauSted. The EMRB decided that 5 good fgifh_doubt sxists as fo Whether -
éuy employee organization enjoys the majority support of CCSi) employoes in the bargaining
unit currently ropresented by ESRA, and ordered and con't!u}stcd an elsction pursuant to NRS
288,160(4) té resolve that doubt, Having done go, it was within the BMRB’s jurisdiotion to
resolve that doubt aocordance with. the relevant pmvision§ of NRS Chapter 288 and NAC .
10 || Chapter 288, The BMRB wes in errorwhon it debided that its jurisdicﬁ.(_m wag cxilaustéd affor it
11 || tallied and cemﬁed the mumber of votes that each'option on the election bal Iot yeceived. The
12 f| Court makes no finding that the EMRB has to proceed in a certain fashion, The Court hereby
13 [ vernands this case to.the EMRB for further procesdings in accordance with this Otder,
‘14 ITISSOORDERRD, ' o |
. 15§ : o L ' : .
16 | Date &}M;A, ‘{! 2e0l Twerra ¢. cony

18 : .

13

20

214 )
. 22

23

24

25

26

- 27

L | . 28 . . . ’ 2 | .. ‘ - . i
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Dyer, Lawrence, Penrose, F laherty & Donaldson

28035 Mountain Sireet

Carson City, Nevada 89703

(775) 885-1896
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counsel for ESEA, and that on this 12th day of April, 2007, I caused a frue and correct copy of
 thewithin NOTICE OF ENTRY OF ORDER to be deposited in the U.S, Mail, firsk-class postage

— ' P
(- o

CERTIFICATE OF SERVICE _ _
I cerﬁfy that [ am an employee of Dyer, Lawrence, Penrose, Flaherty & Donaldson,

prepaid, addressed to each of the persons listed below:

Mr. Andrew J. Kahn, Esq.

Ms. Kristin L. Martin, Esq.
Davis, Cowell & Bowe

595 Market Street, Suite 1400
San Francisco, California 94105 - Las Vegas, Nevada 89101

Mr, C.W. Hoffman, Jr,, Esq. Mr. Andrew J. Kahn, Esq.

General Counsel : Ms. Kristin L, Mattin, Esq.

Cladk County School District McCracken, Stemerman & Holsberry
5100 West Sahara Avenue 1630 South Cémmerce St., Ste. A-1
Las Vegas, Nevada 89146 Las Vegas, Nevada 89102

sz“ |

Sharon Coates, PP, PLS -

Ms. Dianna Hegeduis, Esq. . )
Senior Deputy Aﬁom? General
555 East Washington Avenue, Suite 3900

Fieases\eates0R05295\udicied Review N070412enty.notize.wpd
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‘ : STATE OF NEVADA
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner, ITEM NO. 5207

vs, CASE NO. A1-045735

‘ CLARK COUNTY SCHOOL DISTRICT, and

| EDUCATION SUPPORT EMPLOYEES

ASSOCIATION, ORDER
Respondents.

h EDUCATION SUPPORT EMPLOYEES
ASSOCTATION,
Counter Claimant,

V8.

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,

Counter Respondents,
For Petitioner; Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson
For Respondents: Kristit L. Martin, Esq.

1 C.W. Ho Esq.
Clark County School District

‘The Board finds, concludes, and orders as follows:

5207-1

LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT

This matter came on for discussion and deliberations by the Local Governme
Employes-Management Relations Board (“Boerd”) on the 30™ day of May, 2007, noti
pursuant to NRS and NAC chapters 288, NRS chapter 233B, and Nevada’s open meeting laws)

NRS chapter 288 requires the employee organization to have the support of 50% plus ong
of the bargaining unit members. This prior ruling-requirement of 50% plus one by the Board
was affirmed by the Nevade Supreme Court. Neither employee association or union, nor the

“no-union” option, prevailed by obtaining the 50% plus one of the members of the bargaining

000065
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7 §
unit at the Board ordered election. The Board initially had a good faith doubt whether the umﬂ
‘ i

or association, if any, enjoyed the support of the majority of the members of the bargaining uni
at issue, and such is now intuitively obvious and confirmed to any casual cbserver of the election
results. In the Board’s opinion, a run-off election would not change that result, nor has one been
requested by any party to this matter. *
The Board then acted within its statutory duty by certifying the election. NAC 288.110,
The Board propedy refused to grant the motion brought by the Teamsters that the choice “ng
Iunion” won the election as that option did not have the vote of 50% plus one of the bargaining]
unit members, and simply ruled that it has exhausted its jurisdiction. No objections were filed by
ESEA or Teamsters 14 to the election results as certified by this Board or the procedures of the

election.
The parties then sought judicial review of that decision; and the Court remanded thig

matter to this Board for clarification of its earlier nuling.
NRS 288.160(3) and NAC 288.145 allow the govemnment employer to withdra

recognition of the employee associstion. In this matter, the Clark County School Distri
(“School District”) has not sought to withdraw its recognition of the Education Suppo
Employees Association (“ESEA"); and as of this date, there is no case pending before this Boar:
brought by the School District to withdraw recognition of the ESEA. In the absence of an
petition to this Board alleging an unfair labor practice as a result of the employer’s recognition o
the ESEA or the employer itself seeking to withdraw recognition of ESEA, this Board is
authorized by statute to independently assert itself into the matter and act under NRS chapt

288.

It should be further noted that at the administrative hearing in this matter, evidence
presented which demonstrated to this Board that the ESEA has due-paying members in excess o
50% plus one from the bargaining unit at issue. Thus, the government employer has n
requested permission to withdraw its recognition of the ESEA, and evidence was produced tha
the majority of the bargaining unit members pay dues to ESEA.

/1

3201-2
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The Board acted propetly in certifying the election. Without mere conting before the
Board, the Board is not statutorily obligated to proceed any further, Without the parties or an;*
person seeking further relief from the Board, the election results leave the situation status quo.
Notice shall be taken that NRS chapter 288 was enacted by the Legislature to ensure labos
stability, and the decisions by the Board in this matter were intended to achieve that result)

DATED this 31® day of May, 2007,

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

] E. WILKERSON, SR_. Board Member

5207-3
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McCracker, Stemennan & Holsberry
Richard G. McCracken (Nevada SBN 2748)
Andrew J. Kahn (Nevada SBN 3751) '

Kristin' L. Martin (Nevada SBN.7807)

1630 South Commerce Street, Suite A-1-
Las Vegas, NV 89102 -
Telephone (702) 386-5107
Facsimile: - (702) 386-9848
klm@dcbsf com

' Attorneys for Petitioner

International Brotherhood of Teamsters
Local 14 ) )

' IN THE EIGHTH JUDICIAL DISTRIC'I‘ C(}URT
OF TI-IE STATE OF NEVADA
| IN AND FOR THE COUNTY OF CLARK.

nxfTEieNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, an employee

: orgamzatmn,

Petitioner,
V.

EDUCATION SUPPORT EMPLOYEES

- ASSOCIATION, a Nevada nonprofit

corporation; STATE OF NEVADA, LOCAL
GOVERNMENT EMPLOYEE- :

MANAGEMENT RELATIONS BOARD, dn

agency of the State of Nevada; and CLARK
COUNTY SCHOOL DISTRICT a county

' chool d1strict

. Resp ondents_.‘

I
7
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n
"

) .
)
)
)
)
)
)
)
Y
)
).
)
)
)
)
)
)
)
)

SUPPLEMENTAL PETITION FOR JUDICIAL REVIEW

' INTERNATIONAL BROTHERHO_OD

Cse No. .A528346

OF TEAMSTERS LOCAL 14°S .
SUPPLEMENTAL PETITION FOR
J UDICIAL REVIEW

Dept.: 1 ‘

. s\um:muv
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1 and hereby petmons thrs Court for Judreral rewew of the dee1s1on 1ssuec1 by Respondent Local

4.2007 Order”) A true and correet copy of the May 31,2007 Order is attached hereto as Exhibit
Local 14 res1des in Clack County and the . agency prooeedmg oceuried in Clark County

- eulmrnated in the May 31, 2007 Order Respondents Educatron Support Employees Association .{ .’

, .,prooeedmg

| majority of the bargaining unit employees in question, . . . Pursuant to NRS 288.160(4), the
“copy of the EMRB’s September 24; 2002 order is attached hereto as Exh:blt B:

one of the employees. in the bargamtng unit to be obtamed by an organization before 1t is certlﬁed

‘Exhibit D, The Supreme Court held that “the EMRB properly‘.detennined that an employee

-before it will be consrdered the exclusive bargammg representauve " The Supreme Court fuxther

COMES NOW Petltroner Internatronal Brotherhood of Teamsters Local 14. (“Local 14”)
Government Employee—Management Relationis Board (“EMRB”) on'May 31, 2007 (“the May 31, -
A In support of thls petmon Local 14 alleges as follows

1. Th:s petltron is filed pursuant to NRS 233}3 130,288.130 and 288.160(4).

2. Venue s proper in this Court under the prov1s1ons of NRS 233B. 130(2)(b) because |

3, The May 31, 2007 -Order is the ﬁnal declsmn of a:n agency ina oontested case and is
therefore subjeot to. rev1ew by tlns Court '

4 Local 14 has been. aparty of record in the proeeedmgs before the BMRB that =~

(“ESEA”) and the Clark County School Dlstrlct (“CCBD”) were also parties of record in'that

5 On September 24 2002, the EMRB ordered that “an electron should be held by the

Board to determme which employee organization, ESEA or Teamsters 14 would represent the

Board wi-Il ‘conduct an ele-otion by secret bttllot’ to determine which eriployee organizatiori if

any, is supported by a majority of CCSD employees in this bargammg unit.” A true and eon'eet
6. On January 23, 2003, EMRB ordered that it “will require the votes of a 50 percent plus.
as representing the unit.” A true and correct copy of this-order is attaehed hereto as Exhibit C.
7. On December 21, 2005, the Nevada Supreme Court issued an order upholding the

EMRB’s orriers: A true ancl correct copy of the Supreme Court’s Order is attached hereto as -

bargaining organization must have a majority of the total bargazmng unit membership’s support

SUPPLEMENTAL PETITION FOR JUDICIAL REVIEW ‘ : o ) Pagel |
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 held that a- challenge to'the EMRB $ Order on the ground that it requlred ESEA to undergo a

-1 recertification process if it did. not obtain votes from a majonty of employees Was not yet ripe’ for .

review. _
-8 A thail-iial]ct election was conducted by EMRB Commissioner. Tulte Ccntreras.- On

May 9, 2006, the ballots were counted in the -presence of Local 14, ESEA and EMRB

: Commlssmnez Contreras EMRB Commlssmner Contrclas furnished the partles w1th a tally of '

 the bailots A true and correct copy of the tally is- attached hereto as Exh1b1t E. The tally states -

that a total of 4 797 ballots wclc cast. Of the total 2,711 ballots were cast for. Lccal i4; 1,932
baliots were cast for ESEA and 93 ‘ballots were cast for “No Union.”
| 9 No party filed objections to the election pursuaht-to NAC 288, 1 10(8) _

10 On June 12, 20086, Local 14 filed with the EMRB a Motmn for a Declaratmn that
“No Umo Won the Electlon or, in the Altcrnatlvc, for an Ev1dent1ary Heanng o

11. OnJune 19 2006, the EIV[RB issued an order ccrtlfymg the results of the cIectxon
that was conducted on May 9,2006, A true and’ correct copy of the Tune 19, 2006 Order is
atidched hereto as Exhlblt F, That cert1ﬁcatlon dld not deterinine which baliot cptmn won the
election. .

‘13. At the June 19, 2006 meeting of thé EMRB, the BMRE Commissioners announced

that they would defer ruling on Lbcal 14’5 motion until after filed a ESEA recponse'to' it.

14. The EMRB disposed of Local 14°s Motlon by an order datcd Scptcmbcr 7, 2006 n

whlch the EMRB decldcd “that 1t has. exhausted it JllllSlethll over this rnattel” and that “any

| pcndmg or. future motmns relating to the consent election are, and would be deered to-be moot.”

A true and correct copy of the EMRB 3 September 7, 20006 order i is attached heretc as Ex}mblt G.

15 ‘Local 14 petitioned this Court for review of the EMRB 5 order, and a hearing-was

) heldv on March 15, 2007 on Local 1~4’s‘pet1tzon for jud1c1a1 review. On Apnl 4, 2007, ’Eh.ls_ Cot_trt,

by the .Ho'norable Kenneth Coi’y, gran'ted Local 14’s petition and remanded to the EMRB:

-The EMRB decided that a good faith doubt exists as to whether auy cmployee
orgamzatxon enjoys the majority suppott of CCSD employess in the bargaining’
unit.currently represented by ESEA, arid ordered and conducted an election
pursuant to NRS 288. 160(4) to, resolve that doubt. Having done so, it was in the

SUPPLEMENTAL PETITION FOR JUDICIAL REVIEW o Page 2 |,
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EMRB s Junsdlctlon to resolve that doubt i in acco1dance w1th the relevant B
provmons of NRS Chapter 288 and NAC Chapter 288,

- A f:rue and con‘ect copy of the Court’s order 1s attached hereto as E)Chlbit H. - Attached hereto as .
4 Exh1b1t Tis a true and correct copy of the recorder 8 transcnpt of the Court’s ruling at the

: MarchIS 2007 heanng

16 On remand from thls Court the EIVERB 1SSued 1ts May 31 2007 Onder,
17. Loeal 14 is aggneved by the May 31 2007 Order and substantlai nghts of Local 14 -

{ have been prejudwed because the Order is: (a) in v1olat10n of eonstltutionai ot statutory

, prov1s1ons (b) in eXCess of the statutory authority of the EMRB (c) made upon unlawﬁﬂ

procedure, (d) affected by other error of law; (e} ciearly en'oneous in view of the rehable

prohatwe and substantlal ev1dence on. the. whole record or (f) 18 arbltrary or capnexous or

B charactenzed by an abuse of dlscretlon

'- WHEREFORE “Local 14 prays for a _]udgment as follows o
1 Fo1 an order of the Court granting: revlew settmg asxde the May 31 200’7 dec1s1on

and compelhng the EMRB. to issue & declaration that “No -Union” won the electmn or in the

: altemahve, that Local 14 won the electlon, .

2 For an award of attomeys fees and costs incurred by Loeai 141 in. this pmceedmg, and
3 Fm such other and further ielief as the Court deems Just and proper. -

DATED: June 11,2007 - McCRACKEN, STEMERMAN & HOLSBERRY

By

o o Richard G. McCracken
o Andrew J. Kdhn
o ) - Kristin L, Martin
. Attorneys for Petitioner, '
Intetnational Brotherhood of Teamsters
Local 14

SUPPLEMENTAL PETITION FOR JUDICIAL REVIEW e - Page 3
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j PROOF OF SERVICE _ . .
STATE OF CALIFORNIA CITY AND COUNTY.OF SAN FRANCIS co

© Tam employed in the city and- county of San Franmsco, State of California, Tam over the IR
| age of 18.and not a party to the within. actmn my busmess address is: 595° Market Stret, Suite b
| 1400, San Francisco, CA 94105, . ;

- On June 11, 2007 1 served the dooument(s) desenbed as Internatzonal Brotherhood of -
Teamstets Local 14’s Supplemental Pétition for Judicial Rev1ew by piaemg airtie copy thereof '

enclosedina sealed envelope addressed as follows:

.Mlke Dyer o : : C.‘W. Hefﬁnan, fF‘r.; General Counsel

' James Penrose ' - - .Clark-County School District * -
Dyer, Lawrence, Penrose Flaherty & L " 2832 East’ Flammge Road - -
Donaldson. . _ . © o . Las Vegas, NV 89121 .

3805 Mountain Street _ T )

- Carson City, NV 89703

Dzarma Hegedms
- Deputy Attorney General -

555 Bast Washington Avenue, Suite 3900 ‘
Las Vegas, NV 89101

[ X ] (BY MAIL) L am “readily farniliar” With the firm's practice fm collectton and proeessmg
_correspondence for mailing, Under that practice, it would be depos1ted with: the U, S
" Postal Service on that same day with postage thereon. fully prepaid at San Francisco,
 California in the ordinary course of business. Iam aware that o motion of the patty
gerved, serviee is presumed invalid if postal cancellation date or postage méeter date IS -
-more than one day after date of deposit for maﬂmg in afﬁdawt n :

Executed on June 11, 2007 at San Francxsco Caltforma .

[X ] (S'I‘ATE) T deelare undér penalty of perjury i under the laws of the State of Nevada
o that the above is true and cotrect: : . .

e

Renee Saunders

| SUPPLEMENTAL PETITION FOR JUDICIAL REVIEW . " Paged
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2805 Mountain Street

Carson City, Nevada 89703

- (775) 885-1896
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Electronically Filed

01/22/2008 02:28:20 PM
NOTC
DYER, LAWRENCE, PENROSE, | N
FLAHERTY & DONALDSON’ O/ZAN
. MICHAEL W. DYER CLERK $F THE COURT

Nevacla Bar No. 2180
JAMES W. PENROSE
Nevada Bar No. 2083

2085 Mountain Street

Carson City, Nevada 89703
Telephone:  {775) 885-1896
Facsimile:  {775) 885-8728

Attornelys for Respondent Education Support
Employees Association

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
L.OCAL. 14, an employee organization,

Petitioner,
. Case No. A528346
Vs, Dept. No. 1

EDUCATION SUPPORT EMPLOVYEES ASSOCIATION
a Nevada nonprofit corporation; STATE OF NEVADA,
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD, an agency of the State of Nevada;
and CLARK COUNTY SCHOOL DISTRICT, a county
school district,

Respondents. ;

Date of Heating: January-3, 2008
Time of Hearing: 9:00 a.m.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on January 17, 2008, the Court in the above-entitled
matter entered its Order on Petition for Judicial Review. A true and correct copy of the Order

s attached hereto as Exhibit A and incorporated herein by reference.

11
11/
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Carson City, Nevada 89703

(775) 885-1896

( - Dyer, Lawrence, Penrose, Flaberty & Donaldson
2805 Mountain Strect
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Dated this 22nd day of January, 2008.

'DYER, LAWRENCE, PENROSE,
FI AHERTY & DONALDSON

f James W, Penrose

Nevada Bar No. 2083
Attorneys for ESEA
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DYER, LAWRENCE, PENROSE,

FLAHERTY & DONALDSON _ . F l | E D
MICHAEL W, DYER : foe
Nevada Bar No. 2180

JAMES W. PENROSE B
Nevada Bar No. 2083 . . : tlﬁH iy ﬁl‘i g
2085 Mountain Street N
Carson City, Nevada 89703 U?A /. ".'fr;,a
Telephone: {775) 885-1896 © BRI T e
Facsimile: 775) 885-8728

Attomef;s for Respondent Education Support
Employees Assoclation

FIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL BROTHERHOOQOD OF TEAMSTERS,
LLOCAL 14, an employee organization,

Petitioner,

) Case No, A528346
VS, : Dept, No. 1

EDUCATION SUPPORT EMPLOYEES ASSOCIATION
a Nevada nonprofit corporation; STATE OF NEVADA,
LOCAL GOVERNM EMPLOYEE-MANAGEMENT
RELATIONS BOARD, an [a}? clg of the State of Nevada;
and CLARK COUNTY SC DISTRICT, a county
school district,

Respondents. /

" Date of Hearing: Janua 3 2008
Time of Heating; :

ORDER ON PETITION FOR JUDICIAL REVIEW
Petitionet Interational Brothethood of Teamsters Local 14's Petition forJudicial Review

came on for hearing in Depattment 1 of this Courtat 9:00 a.m. on January 3, 2008. Appearing
for Petitioner was McCracken, Stemerman & Holsberry by Kristin L. Martin. Appearing for

‘Respondent Education Support Employees Association (“ESEA”} was Dyer, Lawrence,

Penrose, Flaherty & Donaldson by Michael Dyer, Appearing for Respondent State of Nevada
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Local Government Employee-Management Relations Board (“EMRB") was Nevada Aﬁorr;ey
General by Senior Deputy Attorney General Dianna Hegedius, Appearing for Respondent
Clark County School District (“CCSD”) was C.W. Hoffman, Jr,

The.Petition for Judicial Re\_liew is GRANTED in part and DEMED in part, and this
matfer is remanded tothe EMRB to conducta runoff election In accordance withNAC 288.110.
The Court believes that it would be helpful to the parties and consistent with the efficient
administration of justice for the Supreme Court fo address the issues presented here. Because
.of the novelly of the legal issues presented, any such review should occur now, before a yunoff
election is held, so that the parties are not needlessly put to the.expenm‘of an élection in the
event that the Supreme Coutt ultimately determines that the election is unwamanfed.
IT IS SO ORDERED. '

Dated this _U"" day of January, 2008.

KENNETH . CORY, .

Hon. Kenneth C, Cory
District Court Judge

08011 3preposéd order verBpd
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Dyer, Lawrence, Penrose, Flaherty & Donaldson

2205 Mountain Street

-

Carson City, Nevada 89703

(775) 885-1896
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Mr. Andrew dJ. Kahn, Esq.

Ms. Rristin L. Martin, Esq.
Davis, Cowell & Bowe

595 Matrket Street, Suite 1400
San Francisco, California 94105

Mr. C.W. Hoffman, dJr., Esq.
General Counsel

Clark County School District
5100 West Sahara Avenue
Las Vegas, Nevada 89146

J PheatesieasestRN05208\ Judiclal Review 11080122natice of entrywpd

Rt

CERTIFICATE OF SERVICE
I certify that I am an employee of Dyer, Lawrence, Penrosé, Flaherty & Donaldsdn,
counsel for ESEA, and that on this 22nd day of January, 2008, | caused a true and correct copy
of the within NOTICE OF ENTRY OF ORDER to be deposited in the U.S. Mail, first-class

postage prepaid, addressed to each of the petsons listed below:

Ms. Dianna Hegeduis, Esq.

Senior Deputy Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Mr. Andrew J. Kahn, Esq.

Ms. Kristin L. Martin, Esd.
McCracken, Stemerman & Holsberry
1630 South Commerce St., Ste. A-1
Las Vegas, Nevada 89102

= e,

Qﬂm
Debora McEachin
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.school district, :

NOTC ‘ _ ‘
CASE NO. A 528346 _ ' DEPT. NO. 1

IN THE EXGHTH JUDICIAL DISTRICT COURT OF THE
- STATE OF NEVADA IN AND FOR THE
COUNTY OF CLARK :

INTERNATIONAL BROTHERHOQD OF
TEAMSTERS, LOCAL 14, an employee
organization, '

Petifioner,

VS. :

EDUCATION SUPPORT EMPLOYEES
ASSOCTATION, a Nevada nonprofit
corporation; STATE OF NEVADA, LOCAL
GOVERNMENT EMPLOYEE .
MANAGEMENT RELATIONS BOARD, an. |
agency of the State of Nevada; and CLARK ..
COUNTY SCHOOL DISTRICT, a county

Respondents.

c e

NOTICE OF APPEAL

. NOTICE1S HEREBY GIVEN that Int.e.mati"onal Brbtherhood 6f Té_amsters,
Local '14, Petitioner above named, hereby appeals to the Supreme Court of Nevada from
the Order granting in part and denying in part the petition for judicial review entered in this
action-on the 170 ciay of January 2008. '
DATED this 2,@_ day of January, 2008,
| McCRACKEN, STEMERMAN & HOLSBERRY

. - By
: ' ‘ R? hard O MoCracken, NV #2748
e oo oo e —Andrew T Kahn, NV #3751
: 0w et it Kristin L. Martin, NV #7807
R T 1630 South Commerce Street, Suite A1
I .- .. Las Vegas, Nevada 89102 ' -
Teléphone: (702) 386-5107 / Fax: (702) 386-9848
Attorneys for Petitioner

CADTBVKLMESBA Nie of Appeal. doext/26/2008 4:34 PM UTL 1133
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PROOF OF SERVICE
STATE OF CALIFORNIA, CITY AND COUNTY OF SAN FRANCISCO

I am employed in the city and county of San Francisco, Stafe of California. Tam
over the age of 18 and not a party to the within action; my business address is 595
Market Street, Suite 1400, San Prancisco, California 94105.

On January 29, 2008, I served the document described as Notice of Appeal;
Case Appeal Statement; and Bond for Costs, by placing a true copy thereof enclosed
in a sealed envelope addressed as follows: '

Mike Dyer C. W. Hoffman, Jr., General Counsel
James Penrose Clark County School District

Dyer, Lawrence, Penrose, Flaherty & 2832 East Flamingo Road
Donaldson _ Las Vegas, NV 89121

2805 Mountain Sfreet

Carson City, NV 89703

Dianna Hegedius

Deputy Attorney General

555 East Washington Ave., Suite 399
Las Vegas, NV 89101

7
[X] (BY MAIL)am “readily familiar” with the firm’s practice for collection and
processing correspondence for mailing, Under that practice, it would be deposited with
the U.S. Postal Service on that same day with postage thereon. fully prepaid at San
Francisco, California in the ordinary course of business. I am. aware that on motion of
the party served, service is presumed invalid if postal cancellation date or postage meter
date is mote than one day after date of deposit for mailing in affidavit.

Executed on January 29, 2007, at San Trancisco, California.
[X] (STATE)I declare under penalty of perjury under the laws of the State of Nevada

that the above is true and cotrect. % A/
' ™

Reiko Ross

~ Pagel
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IN THE SUPREME COURT OF THE STATE OF NEVADA

INTERNATIONAL BROTHERHOOD OF No. 51010
TEAMSTERS, LOCAL 14, AN
EMPLOYEE ORGANIZATION,
Appellant,

V8.
EDUCATION SUPPORT EMPLOYEES |
ASSOCIATION, A NEVADA F l LE D
NONPROFIT CORPORATION; THE
STATE OF NEVADA LOCAL DEC 2 1 2009
GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD, L M Ry
AN AGENCY OF THE STATE OF Bv%lﬁm%*'
NEVADA; AND CLARK COUNTY
SCHOOL DISTRICT, A COUNTY
SCHOOL DISTRICT,
Respondents,

ORDER OF AFFIRMANCE

This is an appeal from order granting in part and denying in
part a petition for judicial review. Eighth Judicial District Court, Clark
County; Kenneth C. Cory, Judge.

This action arises out of an election to determine which
employee organization would represent the employees of the Clark County
School District. Because the priniary election was inconclusive, the
district court concluded that the Local Government Employee-
Management Relations Board (EMRB) is required to conduct a runoff
election in accordence with NAC 288.110. Wé agree.

When a competing employee organization seeks recognition,
NRS 288.160(4) permits the EMRB to conduet an election to determine

_Which “employee organization is supported by a majority of the local
government employees in a particular bargaining umit.” To win an

SurReme COURT
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election and thus be considered the exclusive representative employee
organization, the clection must “demonstrate[] that the employee
organization is supported by a majority of the employees within the
particular bargaining unit.” NAC 288.110(10)(d). In a previous oxder
resolving consolidated appeals involving these same parties, we
determined that the language of NRS 288.160 and NAC 288,110 are plain
and unambiguous and require an-employee organization to obtain support
from a majority of all of the members of the bargaining unit and not just a
" majority of those who vote, See Education Support v. Employee-
Management Relations Board, Docket Nos. 42315/42388 (Order of
Affirmance, December 21, 2005).

At issue in this appeal is whether a runoff election must be

conducted when neither employee organization secured a majority vote
from 'a]l of the members of the bargaining unit,!  Since we have
determined that an employee organization must obtain support from a
majority of all of the members of the bargaining unit and not just a
majority of those who vote, it was impossible for either Local 14,
Education Support Employees Association (ESEA), or the “no union”
option to obtain sufficient votes to win the election. Therefore, the election
results are inconclusive. NAC 288.110(7) states that “[ilf the results are
inconclusive, the Board will conduct a runoff election.” (Emphasis added.)

We conclude that based on the plain and unambiguous language of NAC

1At the time the election was held, there were 10,386 employees in
the bargaining unit but only 4,797 ballots were cast. Of the ballots cast,
2,711 employees voted for Local 14, 1,932 employees voted for ESEA, and
93 employees voted for “no union.”

SurreMmE COURT
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288,110(7), the EMRB must conduct a runoff election. Wei further
conclude that NRS 288.160(4)s and NAC 288.110(10)(d)’s majority-vote
requirement is equally applicable to the runoff election.

Accordingly, we affirm that portion of the district court’s order
requiring the EMRB to conduct a runoff election in accordance with NAC
288.110. We recognize that a runoff election may produce similar
inconclusive results; however, th(;, parties can agree to.an alternative

method in which to conduct the runoff election.?
It is so ORDERED,

/Aazw@u:ﬁ\ ,Cd.

Hardesty ‘
, - Dowglas

- Saitta

f
aﬁ)bons

ZNRS 288.160(5) provides in pertinent part that “[t}he parties may
agree in writing, without appealing to the Board, to hold a representative
olection to determine whether an employee organization represents the
majority of the local government employees in a bargaining unit.”

Supaeme Court
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cc: Hon. Kenneth C. Cory, District Judge
* Ara H. Shirinian, Settlement Judge

McCracken, Stemerman & Holsberry
Attorney General Catherine Cortez Masto/Carson C1ty
Attorney General Catherine Cortez Masto/Las Vegas
Clark County School District Legal Department
Dyer, Lawrence, Penrose, Flaherty & Donaldson
Eighth District Court Clerk
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO,

Petitioner, ITEM NO. 520K

vs. CASE NO. A1-045735

CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Respondents.

ASSOCIATION,
Counter Claimant,

VS,

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,

)

)

)

%

3

%

)

EDUCATION SUPPORT EMPLOYEES ;
%

%

)

)

Counter Respondents. %

For Petitioner: Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson

For Respondents: Kristin L. Martin, Esq. and Adam J. Zapala, Esq.
Davis, Cowell & Bowe. LLP

Carlos L. McDade, Esq.
Clark County School District

On the 12th day of January, 2012, this matter came on before the State of Nevada, Local
Government Employee-Management Relations Board ("Board"), for consideration and decision
pursuant to the provisions of NRS and NAC chapters 288, NRS chapter 233B.

At issue before the Board is a motion to dismiss the entire petition filed by the Education
Support Employees Association (ESEA), requesting that this matter be dismissed due to a lack of
action on the part of Teamsters Local 14.

On December 21, 2009, the Nevada Supreme Court entered an order directing a runoff

election. The Supreme Court’s order stated that “the parties can agree to an alternative method in|

520K -1
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which to conduct the runoff election.” No deadline for reaching such an agreement was given
and thus far the discussions for agreeing upon an alternative method have been open-ended,
After the order was entered by the court, the Commissioner of the EMRB began to explore
whether the parties wished to agree to an alternative method of conducting the ¢lection. The
Commissioner’s discussions with the parties have not yet produced any such agreement.

ESEA’s motion argues that this delay in holding the runoff election has gone on for long
enough. We agree that action is needed, however we decline to dismiss the petition. 1t is the
intention of the Board to comply with the Supreme Court’s order and to conduct a runoff election
in accordance with the procedures that were approved and utilized at the prior election in this
matter unless the parties are able to promptly agree upon an “alternative method” for conducting
this election.

Having considered the above, it is hereby otdered that ESEA’s Motion to Dismiss is
denied;

It is further ordered that the parties shall have no more than 20 days from the date of thlﬂ
order to submit a stipulated election plan for conducting the runoff election. In the event that no
stipulated plan is filed with the Board within 20 days, the election shall proceed under the
procedure that was utilized for conducting the previous election in this matter;

It is further ordered that Teamster’s Motion to Strike Declaration of Michael Dyer is
denied;

It is further ordered that this matter be placed on the agenda at the next regularly)
scheduled Board meeting for further proceedings.

DATED this 13th day of January, 2012.
LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

v W —

SEATON J. CURRAN, ESQ., Chairman

520K -2
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOQQD OF
TEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner,

vs. CASE NO. A1-045735
CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

NOTICE OF ENTRY OF ORDER
Respondents.

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Counter Claimant,

VS,

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents,

)
|
|
|
3
|
|
|

To: Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson

To: Kristin L. Martin, Esq, and Adam J. Zapala, Esq.
Davis, Cowell & Bowe. LLP

Carlos L. McDade, Esq.
Clark County School District

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitied matter on
January 13, 2012,

A copy of said order is attached hereto.

DATED this 13th day of January, 2012.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

o e, LB

/QY CE £. HOLTZ, Executive Adsistant

00008
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of the Local Government Employee-Management

Relations Board, and that on the 13th day of January, 2012, I served a copy of the foregoing

ORDER by mailittg a copy thereof, postage prepaid to:

Michael W. Dyer, Esq.

Dyer, Lawrence, Penrose, Flaherty & Donaldson
2805 Mountain Street

Carson City, NV 89703

Kristin L, Martin, Esq.

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105

Carlos .. McDade, Esq.
Clark County School District

5100 W. Sahara Avenue

Las Vegas, NV 89146

Julie Wallace, Executive Coordinator
Teamsters, Local #14

1250 Burnham Ave., 2nd Floor

Las Vegas, NV 89104

David T. Spurlock, Jr., Esq.
Teamster's Union Local #14
1250 S. Burnham Ave. 2nd Floor
Las Vegas, NV 89104

Adam J. Zapala, Esq.

DAVIS, COWELL & BOWE, LLP
595 Market Street, #1400

San Francisco, CA 94105
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PET
Andrew J. Kahn, SBN 3751 CLERK OF THE COURT
Kristin L. Martin, SBN 7807
McCRACKEN, STEMERMAN & HOLSBERRY
1630 S Commerce St.
Las Vegas, NV 89102
Tel: (702) 386-5107 .
Fax: (702) 386-9848
kim@dcbsf.com
ajk@dcbsf.com

Attorney for International Brotherhood of Teamsters
Local 14

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

BOARD, an agency of the State of Nevada; and
CLARK COUNTY SCHOOL DISTRICT, a county
school district,

Respondents.

INTERNATIONAL BROTHERHOOD OF )} INTERNATIONAL
TEAMSTERS LOCAL 14, an employee organization, ) gROTHERHOOD OF TEAMSTERS
g LOCAL 14’S VERIFIED SECOND
Petitioner, y SUPPLEMENTAL PETITION FOR
} REVIEW AND/OR WRIT OF
v )} MANDATE
EDUCATION SUPPORT EMPLOYEES ; CASE NO.: A528346
ASSOCIATION, a Nevada nonprofit corporation; %
STATE OF NEVADA, LOCAL GOVERNMENT ~ § DEFT:1
EMPLOYEE-MANAGEMENT RELATIONS % HEARING DATE/TIME:
)
)
)
)
)
)

International Brotherhood of Teamsters Local 14 (“Local 147} hereby petitions this Court
to review the Local Government Employee-Management Relations Board’s (“EMRB”) February
9, 2012 Order denying Local 14’s Motion to Approve Election Plan for the runoff election
between Local 14 and Education Support Employees Association (“ESEA”) (“February 9,2012
Order™). In the alternative, Local 14 seeks a writ of mandate compelling the EMRB to properly
apply the law in deciding Local 14’s motion. A true and correct copy of the February 9, 2012
Order is attached hereto as Exhibit A. ' ' '
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NATURE OF ACTION

1. This petition is filed pursuant to NRS 34.160, 233B.130, 288.130 and 288.160(4).

2. Venue is proper in this Court under the provisions of NRS 233B. 130(2)(b)
because Local 14 resides in Clark County and the agency proceeding occurred in Clark County.

3. The February 9, 2012 Order is the final decision of an agency ina contested case
and is therefore sﬁbject to review by this Court.

4, Local 14 was a party of record in the proceedings before the EMRB that
culminated in the February 9, 2012 Order. Respondents ESEA and the Clark County School
District'(“CCSD”) were also parties of record in that proceeding.

5. The EMRB’s decision denying Local 14's Motion for Approval of Election Plan
misinterprets the Nevada Supreme Court’s decision of December 21, 2009 (“2009 Supreme
Court Order™). The EMRB incorrectly interpreted the Supréme Court’s decision as leaving it .
with only twe options for how and when voters would be permitted to cast ballots in the runoff

election: (a) either follow the same rules used in the 2006 election plan, or (b) follow an election

plan agreed to by ESEA and Local 14. The 2009 Supreme Court Order does not impose any

such limitation on the EMRB.

6. Nothing in NRS Chapter 288 or NAC Chapter 299 precludes the EMRB from
adopting Local 14°s Election Plan. The EMRB has discretion to decide how and when voters
will be permitted to cast ballots in the runoff election so long as its decision is not arbitrary or
capricious or characterized by an abuse of discretion.

7. In the alternative, the EMRB’s February 9, 2012 Order must be vacated because it
fails to adequately explain its reasons for denying Local 14’s Motion.

STATEMENT OF FACTS

8. In 2002, the EMRB ordered that a representation election be conducted pursuant
to NRS 288.160(4) based on its good faith doubt that a majority of CCSD employees represented '
by ESEA continued to support ESEA. The EMRB ordered that an election take place between

ESEA, Local 14, and “No Union,” and that in order to prevail, either union had to win votes
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froma rﬁajority of all potential Qoters, regardless of hdw many votes were cast. Both unions
sought review of that order.

9, On December 21, 2005, the Supreme Court affirmed the EMRB’s decision that
there was a good faith doubt regarding whether ESEA had majority support. The Supreme Court
also affirmed ffhe EMRDB’s decision that, in order to prevail, either union must receive votes from
a majority of all potential voters, A true and correct copy of the December 21, 2005 Order is
attached hereto as Exhibit B and incorporated herein by reference.

10.  In April and May of 2006, the EMRB conducted a representation election
between ESEA, Local 14 and “No Union” by mail ballot. ESEA and Local 14 agreed to the
rules about how and when voters were permitted to cast ballots, and filed a stipulated election
plan which the EMRB approved. Under the agreed-upon rules, voters were given a period of
three weeks to cast ballots by mail.

11,  When the election was held, less than half of all potential voters cast ballots. A
total of 4, 797 ballots were cast, of which 2,711 ballots were cast for Local 14; 1,932 ballots
were cast for ESEA; and 93 ballots were cast for “No Union.” Because neither union received
votes fr<-)m a majority of all pofential voters, the result;s were inconclusive. 'fhe EMRB refused
to conduct a runoff election. ‘

12.  Local 14 petitioned for judicial review, and its petition was heard first by the
Honorable Kenneth Cory of the Eighth Judicial District Court, followed by the Supremé Court,
which issued an Order on December 21, 2009. A true and correct copy of the 2009 Supreme
Court Order is attached hereto as Exhibit C and incorporated herein by reference,

13.  The questions before the Supreme Court in 2009 were (a) whether the EMRB was
required to hold a runoff election because the results of the 2006 election were inconclusive; and
(b) whether the same rule requiring votes from a majority of all potential voters to prevail
(regardiess of how many votes were cast) would apply in the runoff election. In the 2009 Order,
the Supreme Court held that the EMRB must conduct a runoff election between ESEA and Local
14 and that the rule requiring the winner to receive votes from a majority of all potential voters

would apply in any runoff election unless the parties agreed to a different rulé. The Order gives
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the unions the option of agreeing to a different vote-counting rﬁle. It states, “[wle recbgnize that
a runoff election may produce similar inconclusive resuits; however, the parties can agree to an
alternative method in which to conduct the runoff election.”

14.  In the proceedings before the Supreme Court, no party raised any issue about how
and when voters would be permitted to cast ballots in the runoff election. Because no party
raised any issue about these aspects of the election, the Supreme Court did not address them,

15. On December 14, 2011, Local 14’s attorney contacted ESEA’s attorney to discuss
a plan for the runoff election. On December 15 and 20, 2011, ESEA’s attorney informed Local
14’s attorney by e-mail that it would not engage in any such discussions. A true and correct
copy of that e-mail communication is attached hereto as Exhibit D.

16. Since ESEA refused to discuss an election plan, Local 14 drafted a proposed
election plan and sought the EMRB’s approval of that plan. A true and carrect copy of Local
14’s Election Plan is attached hereto as Exhibit E and incorporated herein by reference. Local 14
filed a Motion for Approval of Election Plan with the EMRB on January 6, 2012.

17.  Local 14°s election plan proposes mles about how and when voters will be
permitted to casf batlots in the runoff eiﬁ:ction. The results of the 2006 clection were |
inconclusive because a majority of potential voters did not vote. In its Election Plan, Local 14
proposed hiring an Election Management Company (“EMC”), steeped with experience' in
running union elections, to.conduct the runoff election. The BMC will establish and administer a
system that will give all voters the option of voting through the internet or by telephone. This
method of voting will enable the EMC to keep a running tally of votes, and voting will remain
open until one party obtains votes from a majority of all potential voters. These proposed rules
will increase voter participation and make it much more likely to produce conclusive results than
the rules that the EMRB used in 2006.

18.  On February 9, 2012, the EMRB denied Local 14’s Motion. Local i4 received
the EMRB’s Order on February 13, 2012. The February 9, 2012 Order contains no reasoning or
explanation for why the EMRB denied Local 14’s Motion.
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i9. On February 14, 2012, Adam Zapala, cbunsel for Local 14, teiephoned Scott R.
Davis, Fsq. Mr. Davis is the Deputy Attorney Genera) tasked with providing legal advice to the
EMRRB. Mr. Zapala sought clarification of the reason why the EMRB denied Local 14’s Motion.
Mr. Davis informed Mr. Zapala that the EMRB denied Local 14’s Motion because the EMRB
believed that the 2009 Supreme Court Order required it to do so. Mr. Davis stated that, based on
the 2009 Supreme Court Order, the EMRB believed it could only approve an election plan that
had (a) been agreed to by the parties, or (b) was the previous election plan. The declaration of
Adam Zapala is attached hereto as Exhibit F.

_ FIRST CAUSE OF ACTION:
. PETITION FOR JUDICIAL REVIEW (NRS 233B.125)

21, Local 14 hereby realleges and incorporates herein by reference the allegations

contained in Paragraphs 1 through 20.

99, The EMRB denied Local 14’s Motion because it misunderstood the 2009
Supreme Court Order. The 2009 Supreme Court Order did not limit the EMRB’s discretion to
establish rules for how and when voters would be permitted to cast ballots in _the runoff election,
especiaﬂy when the rules are ai.med at increasing votef participation and producing conclusive
results. The 2009 Supreme Court Order requires the EMRB io use the same standard as it used
in 2006 to determine whether the election results are conclusive (i.e. whether one union has
received votes from a majority of all potential voters) unless the parties agree to a different vote-
counting standard. But the 2009 Supreme Court Order does not require the EMRB to use the
same rules, absent agreement, for how and when ballots are permitted to be cast.

22,  Neither NRS Chapter 288 nor NAC Chapter 288 prohibits the EMRB from
adopting rules about how and when voters will be permitted to cast ballots in the runoff election.
Neither NRS Chapter 288 nor NAC Chapter 288 prohibits the EMRB from adopting rules that
are likely to increase voter participation and produce a conclusive result to an election.

73.  Ip the alternative, the EMRB’s order should be vacated because the EMRB’s
reasoning is not explained at all.

1!
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" SECOND CAUSE OF ACTION:
WRIT OF MANDATE (NRS 34.160)

74.  Local 14 hereby realleges and incorporates herein by reference the allegations
contained in Paragraphs 1 through 23.

25. By misconstruing the 2009 Supreme Court Order and in erroneously failing to
exercise its own statutory and regulatory authority and failing to explain its decision when ruling
on Local 14°s motion, the EMRB violated its legal duties, acted arbitrarily and capriciously, and
abused its discretion.

26.  Local 14 has no plain, speedy, or adequate remedy at law.

WHEREFORE, Petitioner Local 14 prays for relief as follows:

1. For an Order of the Court granting review, vacating the EMRB’s February 9,
2012 Order, and remanding the mafter to the EMRB with instructions (a) to reconsider Local
14°s Motion to Approve Election Plan, (b) to exercise its discretion in deciding whether to grant
or deny Local 14’s Motion, () to properly apply the law in deciding whether to grant or deny
Local 14’s Motion, and (d) to issue an Order that adequately explains 'the reasons for the
EMRE’S decision. | . |

2, For an Writ of Mandate compelling the EMRB (a) to reconsider Local 14°s
Motion to Approve Election Plan, (b) to exercise its discretion in deciding whether to grant or
deny Local 14’s Election Plan, (c) to properly apply the law in deciding whether to gfant or deny

Local 14’s Motion, and (d) to issue an order the adequately explains the reasons for the EMRB’s

decision.
3. For an award of attorneys fees and costs incurred by Local 14 in this proceeding;
4. For such other and further relief as this Court deems just and proper.

Dated: March _(j}”__, 2012 McCRACKEN, STEMERMAN & HOLSBERRY

M/

Kristin L. Martin
Attorneys for International Brotherhood of Teamsters
Local 14
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VERIFICATION
I, Larry Griffith, 2am Secretary-Treasurer and CEQO of International Brotherhood of
Teamsters Local 14, a party in the foregoing action. 1 have read the foregoing Petition for
Judicial Review and/or Writ of Mandate and know the contents therecof, The same is true of my
own knowledge.
I declare under penalty of perjury that the forepoing is true and correct and was exceuted

on this Z day of March 2012, at Las Vegas, Nevada,
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CERTIFICATE OF SERVICE
T certify that I am an employee of Davis, Cowell & Bowe, LLP, counsel for Petitioner
International Brotherhood of Teamsters, Local 14, AFL-CIO, and that on the i_ day of March
2012, I deposited for mailing by U.S. Mail, first class postage prepaid, a true and correct copy of
the within INTERNATIONAL BROTHERHOQOD OF TEAMSTERS LOCAL 14’S SECOND
SUPPLEMENTAL PETITION FOR REVIEW AND/OR WRIT OF MANDATE - addressed to

each of the following persons.

Donna Mendoza-Mitchell, Esq.
Office of General Counsel
Clark County School District
5100 W, Sahara Ave.

Las Vegas, NV 89146

Michael W. Dyer, Esq.

James w. Penrose, Esq.

Dyer, Lawrence, Penrose, Flaherty, Donaldson & Prunty
2805 Mountain Street

Carson City, NV 89703

Brian Scroggins

Commissioner of Local Government
Employee-Management Relations Board
2501 E. Sahara Avenue, Ste. 203

Las Vegas, NV 89104

@WCM

J an@ Cantwell
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STATE OF NEVADA
LOCAL GOVERNMENT EMP LOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner, ITEM NO. 520M

%
vs. % CASE NO. A1-045735
g%

CLARK COUNTY SCHOOL DISTRICT, and
EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Respondents.

ORDER

——

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Counter Claimant,

V8&.

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO, and
CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents. )
2
For Petitioner: Michael W. Dyer, Esq.
Dyer, Lawrence, Penrose, Flaberty & Donaldson

For Respondents: Kristin L. Martin, Esq.
Davis, Cowell & Bowe. LLP

Carlos L. McDade, Esq.
Clark County School District

On the 23rd day of October, 2012, this matter came on before the State of Nevada, Local
Government Employee-Management Relations Board ("Board"), for consideration and decision|
pursuant to the provisions of NRS and NAC chapters 288, NRS chapter 233B, and was properly
noticed pursuant to Nevada's open meeting laws.

Having reviewed the proposed plan for conducting the runoff election in this mattes
submitted by Commissioner Brian Seroggins, it is hereby ordered that the proposed plan is

approved.

S520M - 1
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A copy of the proposed plan as approved is attached hereto.
DATED this 24th day of October, 2012.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

SEATON J. CURRAN, ESQ., Chairman

PHILIP E. LARSON, Vice-Chairman.

BY:

SANDRA MASTERS. Board Member

520M -2
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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO,
Petitionet,

vs. CASE NO. A1-045735

CLARK COUNTY SCHOOL DISTRICT, and

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION,
Respondents.

NOTICE OF ENTRY OF ORDER

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Counter Claimant,

V8.

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents.

e ™ e et et e et N e et e S S e e e s s e Vi’

L./\N

To: Michael W, Dyer, Esq.
Dyer, Lawrence, Penrose, Flaherty & Donaldson

To: Kristin L. Martin, Bsq.
Davis, Cowell & Bowe. LLP

Carlos L. McDade, Esq.
Clark County School District

PLEASE TAKE NOTICE that an ORDER was entered in the above-entitled matter on
October 24, 2012.

A copy of said order is attached hereto.

DATED this 24th day of October, 2012.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

w Taypn AL

¥ C AZHOLTZ, Bxecutive Aistan(
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CERTIFICATE OF MAILING

A L A e R

I hereby certify that I am an employee of the Local Government Empl’ﬁ}*eﬁfwiaﬁﬁgement

Relations Board, and that on the 24th day of QOctober, 2012, 1 served a copy of the foregoirg

ORDER by mailing a copy thereof, postage prepaid to:

Michael W. Dyer, Esq.

Dyer, Lawrence, Penrose, Flaherty & Donaldson
2805 Mountain Street

Carson City, NV 89703

Kristin L. Martin, Esq.

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105

Catlos L. McDade, Esq.
Clark County School District
5100 W, Sahara Avenue

Las Vegas, NV 89146

Julie Wallace, Executive Coordinator
Teamsters, Local #14

1250 Burnham Ave., 2nd Floor

Las Vegas, NV 89104

David T. Spurlock, Jr., Esq.
Teamster's Union Local #14
1250 . Burnham Ave. 2nd Floor
Las Vegas, NV 89104
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STATE OF NEVADA

LOCAL GOVERNMENT EMPLOYEE-MAN AGEMENT

RELATIONS BOARD

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 14, AFL-CIO,
Petitioner,

V8.

CLARK COUNTY SCHOOL DISTRICT, and

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Respondents.

CASE NO. A1-045735

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,
Counter Claimant,

V5.

INTERNATIONAL BROTHERHOOD OF

TEAMSTERS, LOCAL 14, AFL-CIO, and

CLARK COUNTY SCHOOL DISTRICT,
Counter Respondents.

i
%
-
|
|
i

ELECTION PLAN FOR RUNOFF ELECTION
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RUNOFF ELECTION PLAN

This parties to this Plan are the Education Support Employees Association (ESEA), the
International Brotherhood of Teamsters, Local 14 (Local 14), and the Clark County School
District (the District).

SECTION 1
PURPOSE

The purpose of this election is to determine pursuant to the September 24, 2002, Decision
of the Local Government Employee-Management Relations Board (the EMRB) in Case No. Al-
045735 and the December 21, 2009 Order of the Nevada Supreme Court in Case No. 51010
whether the ESEA or Local 14 will be the exclusive collective bargaining agent for the unit
consisting of all persons employed by the District in that certain bargaining unit (the Bargaining
Unit) more fully described as follows:

All full-time, part-time and probationary education support staff employees,

excluding all part-time employees who work less than four (4) hours a day or

twenty (20) hours per week and all other temporary support staff employees and

all other employees of the District.

SECTION 11
GOVERNING RULES

All parties shall adhere to the rules of conduct established by the EMRB regarding the
representation election process; however, in the event of a conflict, the provisions of NRS
Chapter 288 and NAC Chapter 288 shall prevail. The parties also acknowledge the binding]
offect of the Order of Affirmance entered by the Nevada Supreme Court on December 21, 2005,

in the litigation among the parties.

SECTION 111
RESERVATION OF RIGHTS
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Upon the EMRB’s certification of the election results as provided in Section V of this

Plan, any party to this Plan may pursue any right or remedy lawfully available to it before the

District, the EMRB, and/or any court of competent jurisdiction.
SECTION IV
SECRET BALLOT
A. ‘The election will be by secret ballot under the supervision of the Commissioner of
the EMRB. FEligible employees will be allowed to vote without interference, restraint or
coercion. The EMRB will mail a ballot to each eligible employee on February 4, 2013. Each|
ballot shall be delivered through the United States mail, first class postage pre-paid, in an
envelope addressed with an address label derived from the Excelsior List as provided for in
Section V, below. The EMRB shall maintain a list of eligible employees, derived from the
Excelsior List, with a “key” number placed beside each name on the List. The ballot materials‘
mailed by the EMRB will include a ballot, an envelope marked «“Ballot” in which the executed
ballot will be placed and sealed, an addressed return envelope, marked with the “key” number of
the addressee, with first class postage pre-paid, and an instruction sheet (in the form as set forth
at Exhibit "3" to this Plan) on how to complete and propetly return the ballot.
B. If the EMRB is contacted by a prospective voter who reports that he or she has not

received a ballot kit or has lost or spoiled the ballot or envelope, the following will occur:

(1) If the records of the EMRB show that the prospective voter has never been
sent a ballot kit, a ballot kit will be sent, the name inserted on a Supplemental List, and one of a(
new series of “key” numbers will be assigned.

(2) If the voter has moved, a duplicate ballot kit bearing the old key number plus
«(gupl)” will be mailed to the voter and the fact that a duplicate ballot kit was sent will be noted
on the cligibility list maintained by the EMRB. .

(3) If the voter has lost or spoiled the bailot or ballot envelope, the voter will bg
sent a duplicate kit bearing the old “key” number plus “(dupl).” In the event both the original
and the duplicate envelopes ar¢ received from an employee to whom & duplicate was mailed,

only the ballot in the envelope having the earlier postmark will be counted. In the event
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postmarks are not discernable, only the envelope bearing the carlier date stamp will be counted,

In the event two or more ballots are received in one envelope, none of the ballots in the envelope
will be counted.

(4) A voter who falls into the categories specified in (1) - (3) above, may
personally pick the ballot up at the offices of the EMRB at 2501 East Sahara Avenue, Suite 203,
Las Vegas, Nevada between 9:00 a.m. and 4:00 p.m., Monday through Friday and exciuding any
legal holidays, through February 28, 2013, The voter will be required to produce a driver’s
license or other government-issued picture identification and to provide his or her mailing
address. A voter who physically picks up a ballot kit from the EMRB offices must mail the
baliot in the envelope provided in the ballot kit, and the envelope containing the ballot must be
deposited into the Post Office Box(es) rented by the EMRB by the deadline provided for in|
Paragraph F below.

C. The ballots shall be returned, via the United States mail, to one or more Post Office
Boxes rented by the EMRB.

D. The EMRB shall retrieve the ballots from the Post Office Box(es) at regular intervals;
if necessary, pre-announced to the parties to this Agreement. A representative from each party
may be present when the ballots are retrieved,

E. Upon retrieval from the Post Office Box(es), the ballots will be placed by the EMRB,
unopened and in their return envelopes, into a locked ballot box at the offices of the EMRB and
the ballots so collected shall remain under lock until the date of the tally as set forth in Paragraph
H, below.

F. The last date and time for the retrieval of ballots from the Post Office Box(es) shall be
March 5, 2013, at 8:30 am Pacific Standard Time. Any ballot not physically deposited into the
Post Office Box(es) by that time and date shall not be counted in the tally as provided for in
Paragraph H, below.

G. Immediately after the final retrieval of ballots as set forth in Paragraph F, above, all
ballots shall be transported by the EMRB in the presence of a representative from each party to
this Plan to the State of Nevada Sawver Building, 555 East Washington, Room 1100, Las Vegas,
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NV. The facility shall have adequate space and resources to accommodate the tallying of the
baliots as set forth in Paragraph H, below. The EMRB may inspect the facility and determine if
the facility is inadequate for the purposes set forth in this Plan.

H. Upon arrival at the District facility, the ballots shall be tallied under the supervision
and direction of the Commissioner of the EMRB. The actual tally shall be conducted by at leasi
eight (8) teams of volunteer counters, 1under the supervision and direction of the Commissioner
of the EMRB. The volunteer counting teams shall each be comprised of four (4) persons, two of
whom shall be designated by ESEA and two (2) of whom shall be designated by Local 14. Theg
pariies to this Plan may designate one (1) observer each to be stationed with each ballot counting
team.

L The EMRB shall publish the results of the tally as soon as practicable after the count i3
concluded.

SECTION YV
ELECTION PARTICULARS

A. Those Bargaining Unit employees eligible to vote shall be employees holding 2

Bargaining Unit position as of November 30, 2012. The names of employees eligible to votg

appear on. the Excelsior List that will be provided by the District to the EMRB, ESEA and Local
14. The Excelsior List must be provided by the District to the EMRB, ESEA and Local 14 no
later than December 14, 2012. The Excelsior List shall contain the District’s Iast known address
of each employes on the List. The names and addresses of persons who do not appear on the
Excelsior List, but who receive ballots pursuant to Paragraph IV(B), above, will be placed on 4
Supplemental List. No names may be placed on or added to the Supplemental List unless the
person has been provided with a ballot kit by 4:00 pm Pacific Standard Time on February 28,
7013. The EMRB will provide the Supplemental List to the District, ESEA and Local 14 by
4,00 pm Pacific Standard Time, on February 28, 2013. ESEA or Local 14 may challenge the
eligibility to vote of any person on cither the Excelsior List or the Supplemental List, as provided
for in Paragraph D, below. Among those ineligible to vote are employees who have quit or havg

been terminated after November 30, 2012, and who have not been rehired or reinstated prior to
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the date of the election. On or before March 4, 2013, the District shall provide Local 14, ESEA]
and the EMRB Commissioner a list of all employees who have quit or who have been terminated
and are not eligible to vote in accordance with this paragraph.

B. The Wording on the Ballot. Except as otherwise provided in this paragraph, the
ballot shall be worded as shown in Exhibit "1," attached hereto and incorporated by reference
herein. The order in which Local 14 and ESEA appear on the ballot shall be determined by coin
toss, to be conducted by the Commissioner of the EMRB at 10:00 am Pacific Standard Time on
Dﬁﬁ:tﬁh@r‘.r?, 2012, or at such other time and date as may be designated by the Commissionet
with prior notice to Local 14 and ESEA. Local 14 and ESEA may each designate ong
representative to witness the coin toss.

C. Flection Observers Appointed by the Parties.

1. Each party may designate eight (8) observers and three (3) alternatel

observers.

2. These observers shall:

a Act as monitors at the District facility where the counting occurs;
b. Challenge for good cause voters and ballots;

c. Observe the counting of ballots; and

d. Otherwise assist the Commissioner and/or his designee.

D. Challenged Voters. An agent of the EMRB or an authorized observer may
challenge for good cause the eligibility of any employee to vote in the election. Any votd
challenged by an observer shall be impounded by the Commissioner and placed in thd
Challenged Ballot Envelope. If the number of challenged ballots is outcome-determinative, thd
Commissioner will then ascertain the validity of such ballots.

E. Objiections to the Conduct of the Election. The parties may file objections to the

prosedural conduct of the election, to conduct in violation of this Agreement or such oil
conduct (including any claimed violation of either NRS Chapter 288 or NAC Chapter 288)
which may have improperly affected the results of the election. Any such objection must be

filed with the EMRB within 5 business days after the election. Objections must be in writing and
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contain a brief statement of facts upon which the objections are based. A sworn original and four
copies of the objections must be signed and filed with the EMRB. The party filing the objectionsj
shall serve a copy upon each of the other parties. The investigation and determination of any
challenges and/or objections will be in accordance with the EMRB’s rules and regulations.

F. Certification of Election. The EMRB shall issue a certification of the election

results once it concludes its investigation into and issues a final ruling upon any and all

challenges to eligibility and objections as provided for in Paragraphs D and E, above.

G. Party Representatives. On or before 4:00 pm Pacific Standard Time on March 4,
2013, each party will notify the other parties and the EMRB of the names of the party’s election
observers and alternates. If any employee of the District is named as an observer by either party,
the District shall arrange for the appropriate release time to allow that observer to be present
during the election process.

H. Election Notices. A single election notice (Exhibit n2m), will be issued by the

EMRB on or before February 4, 2013. The Flection Notice shall be sent to cach eligible voter
along with hisfher ballot and the District shall cause the Election Notice to be posted at such|
wotk site bulletin boards that are normally utilized by the District to post notices to the
Bargaining Unit employees.

I Campaigning:

1. There shall be no campaigning by representatives and employees from either
ESEA or Local 14 on District property. In this regard, it is recognized that ESEA personnel shall
have access to District property for the purpose of and in furtherance of their representational
duties, provided, however, that ESEA representatives shall not engage in campaigning with
regard to the election while on District property in connection with their representational
pUrposes.

2. There shall be no distribution of campaign material or literature on District
property, including breakrooms, employee lounges, etc., by the employees or representatives of
either ESEA or Local 14, provided, however, there shall be no bar to the distribution of

campaign materials or literature from or on other non-District public property (e.8. publid
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sidewalks or entrances to parking lots, tc.). The provisions of this paragraph 2 apply only to
persons who are not employees of the District and members of the Bargaining Unit.

3. Bargaining Unit employees shall (i) be allowed to solicit one another with regard
to this election before work, after work and on their regularly scheduled break times, provided
that the employee doing the solicitation and the employee being solicited are on their regularly
scheduled break or are off duty and transiting to or from their work stations; (ii) be allowed to

exchange literature on school property during such non-working times in non-working areas; and

(iii) be allowed to wear buitons, t-shirts, jackets or other insignia of either ESEA or Local 14,
provided that such buttons, t-shirts, jackets, etc., do not convey the message “yote for...” or “vota
agatnst...” either ESEA or Local 14.
SECTION VI
JUDICIAL REVIEW OF ELECTION: AMENDMENT OF AGREEMENT

The parties retain all rights to seek judicial review of this election pursuant to NRS
288.160(4) and NAC 288.110. This Plan may be amended only upon written agreement of the
parties and approval of the EMRB.

SECTION VIL
ELECTION DOCUMENTS

Notwithstanding any other provision of this Plan to the contrary, the form of election|
notice, the instructions for completing the ballots and the ballot must be printed in English and
Spanish, in substantially the form set forth in Exhibits 1, 2, and 3 hereto, respectively.

/1
Iy
Iy
11/
iy
/11
/1
Iy
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EXHIBIT 1

STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

ESTADO DE NEVADA
JUNTA DE RELACIONES DE EMPLEAD OS-PATRONALES DEL GOBIERNO LOCAL
(“Employee-Management Relations Board,” siglas en inglés, EMRB)

OFFICIAL SECRET BALLOT
PAPELETA SECRETA DE VOTACION OFICIAL

FOR EMPLOYEES OF
CLARK COUNTY SCHOOL DISTRICT
EMPLOYED IN THE SUPPORT BARGAINING UNIT ONLY

SOLO PARA LOS EMPLEADOS DEL
DISTRITO ESCOLAR DEL CONDADO DE CLARK
QUE TRABAJAN EN LA UNIDAD DE NEGOCIACION DEL PERS ONAL DE SOPORTE

Do you wish to be represented for the purposes of collective bargaining by:
A los fines de la negociacion colectiva, deseo estar representado(a) por:

Union Contestant Union Contestant
(Name to be inserted (Name to be inserted
Following coin toss by Following coin toss by
EMRB Commissioner) EMRB Commissioner)
] 1

DO NOT SIGN YOUR NAME TO THIS BALLOT. After marking the pallot in the square of your choice, fold,
insert into the ABallot@ envelope and seal the “Ballot” envelope. Then insert the sealed Ballot in the return-
addressed envelope and deposit the return-addressed envelope in the mail. The postage has been pre-paid, so you do
1ot need to affix any additional postage to the return-addressed envelope. Any ballot deposited into the EMRB=3
post office box(es) after 8:30 am on March 5, 2013 wiil be deemed ineligible and will not be included in the final
count. DO NOT ALTER THE RETURN ADDRESS AS THIS WILL INVALIDATE THE BALLOT.

NO FIRME SU NOMBRA EN ESTA PAPELETA. Después de marcar la papeleta en el cuadro de su eleccion,
déblela, insértela en el sobre marcado “Ballot” y séllelo. Luego inserte la paeletea sellada en el sobre con la
direccién de retomo, y depositelo en el comeo. Fl franqueo del sobre con la direccidn de retorno ya est pagado, por
Io que no necesita ponerle estampillag de correo. Toda papeleta de votacién que se deposite en al apartado de
correos de la EMRB despues de las 8:30 am del March 5, 2013, se considerard invalidada y no sera incluida en el
conteo final. NO MODIFIQUE DE NINGUNA FORMA. EL SOBRE DE RETORNO, ESTO INVALIDARA EL
VOQTO.

If you spoil or lose this ballot, contact the EMRB Commissioner at 2501 E. Sahara, #203, Las Vegas, Nevada, (702)
486-4504, for a new one.

Si estropea o pierde esta papeleta de votacion, comunigquese con el Comisionado de la EMRB en 2501 E. Sahara
Ave. # 203, Las Vegas, Nevada, o por teléfono en el (702) 486-4504 para obtener una nuevd.

000109




ASSOCIATION or
BROTHERHOOD OF TEAMSTERS, LOCAL
14, will represent the employees in the Support Staff
bargaining unit employed by the CLARK COUNTY
SCHOOL DISTRICT,.

EXHIBIT 2

STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

ESTADO DE NEVADA

JUNTA DE RELACIONES DE EMPLEADOS
(“Employee-Management Relations

. PATRONALES DEL GOBIERNO LOCAL
Board,” siglas en inglés, EMRB)

OFFICIAL ELECTION NOTICE
AVISO OFICIAL DE ELECCION

The purpose of this election is to determine whether

SUPPORT EMPLOYEES
the INTERNATIONAL

EDUCATION

VOTING UNIT

Included: All full time, regular part time and
probationary support  staff employees currently
employed by the Clatk County School District as of
November 30, 2012

Excluded: All support staff employees who work (i)
Jess than four hours a day or (ii)20 hours per week,
and all other temporary support staff employees and
all other employees of the Clark County School
District,

ELECTION TO BE CONDUCTED BY MAIL-IN

BALLOT

EMRB TO MAIL BALLOTS: February 4, 2013

ALL BALLOTS DUE BACK TO POST OFFICE

BOX: (Iﬁfbnnaﬁdn?‘ﬂb’dﬁt PO BOX here) on or
before 8:30 AM. on March 5, 2013,

** NOTE *%

Ballots must be deposited in Post Office Box (include
PO Hox ‘information) no later than 8:30 AM on
March 5, 2013 , or yout vote will not be counted.

COUNTING OF BALLOTS

DATE: March §. 2013
TIME: 8:30 am
PLACE: State of Nevada Sawyer Building

555 Fast Washington #1100
Las Vegas, Nevada

El proposito de esta eleccion es determiner si la
ASOCIACION DE EMPLEADOS DE SOPORTE
DE EDUCACION (EDUCATION SUPPORT
EMPLOYEES ASSOCIATION) o LOS
TEAMSTERS, LOCAL 14 (INTERNATIONAL
BROTHERHQOD OF TEAMSTERS, LOCAL
14), representaran a los empleados de la unidad de
negociacién de personal de soporie en el DISTRITO
ESCOLAR DEL CONDADO CLARK.

UNIDAD DE VOTACION
Incluidos: Todos los empleados a tiempo complete,
regulares a tiempo parcial y a preucba actualmente
contratados por el Distrito Escolar del Condado
Clark hasta el November 30, 2012.

Excluidos: Todos los empleados de soporte que
trabajen (i) menos de cuatro horas diaras o (ii) 20
horas semanales, y todos los demas empleados del
Distrito Escolar del Condado Clark.

LA ELECCION SE HARA POR MEDIO DE
UNA PAPELETA DE VOTACION ENVIADA
POR CORREQ

LA EMRB ENVIARA LAS PAPELETAS POR
CORREQ EL: Fcbruary 4, 2013

TODAS LAS PAPELETAS TIENEN QUE ESTAR
IN EL APARTADO POSTAL [hay que poner I
informacion ¥ los datos del apartdo ‘aqui] en o antes
de las 8:30 AM del March 5, 2013,

#* NOTA **
Las papeletas de votacion se tienen que depositar en
¢l Apartado Postal [hay ‘que poner 1a informacion y
los datos del apartdo aqui] a més tardar a las 8:30 am
del March §, 2013, o su voio 1o s¢ra contado.

CONTEQ DE LAS PAPELETAS DE
VOTACION

FECHA: March 5, 2013

HORA: 8:30 am

LUGAR. State of Nevada Sawyer Building
555 East Washington #1100
Las Vegas, Nevada
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EXHIBIT 3
INSTRUCTIONS FOR COMPLETING BALLOT

Enclosed is the ballot for the election between the Education Support Employees Association and the
International Brothethood of Teamstets, Local 14, along with two envelopes.

Mark ballot with only a single mark, such as an X, inside one box. Ballots with multiple
markings will be deemed invalid.

Do not sign the ballot.

Seal the marked ballot in the envelope labeled BALLOT.

Place “BALLOT” envelope :nside the return-addressed envelope and seal to be valid.

Place the refurn-addressed envelope in the mail in sufficient {ime so that it can be deposited into
the EMRB’s Post Office Box(es) on or hefore 8:30 am on March 5, 2013,

e Do not alter the return mail envelope in any way as this could render it invalid.

The mailing envelope with the ballot enclosed can only be sent via US Postal Service.

All ballots must be deposited into Post Office Box [box umber to be inserted by EMRB], Las
Vegas, NV, prior to 8:30 am on March 5, 2013. Any ballot received after this time will not be
included in the final count,

If you have any questions regarding this process, please feel free to contact the staff at the EMRB, 486-
4504.

INSTRUCCIONES PARA LLENAR LA PEPELETA DE VOTACION

Se adjuna la papeleta de votacién para elegir entre 1a Asociacién de Empleados de Soporte de Educacion
(Education Support Employees Association (ESEA)) y Los Teamsters, Local 14 (International
Broiherhood of Teamsters, Local 14), con dos sobres.

. Llene la papeleta con una sola marca, tal como una X, en un solo cuadro. Las papeletas con
mas de una marca se consideraran anuladas.

» No firme la papeleta.
Coloque la papeleta marcada dentro del sobre designado «BALLOT,” y sellelo.

J Coloque el sobre designado “BALLOT” dentro del sobre con la direccién de refornoy
sellelo para que sea valido.

. Ponga en ¢l correo el sobre con la direccién de retorno on tiempo sufficiente para lo
depositen en al Apartado Postal de la EMRB en o antes de las 8:30 am March 5, 2013.

. No modifique de ninguna forma el sobre de retorno, porgue esto podria invalidar el voto.

El sobre con la papeleta de votacion s¢ puede enviar por ¢l Servicio Postal de los EE.UU.

Todas las papeletas de votacion tienen que estar depositadas en el Aparatado Postal [la_ihfahha_ciﬁn
que pertenece al Apartado se incluird en este Tugar] antes de la 8:30 am del March 5, 2013 . En el
conteo final no se incluird ninguna papeleta de votacion que reciba despues de esa hora y fecha.

Si tiene alguna pregunta sobre ¢ste proceso, siéntase en libertad de comunicarse con €l personal de EMRB
en el teléfono (702) 486-4504.
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ESEAITEAMSTERS ELECTION
PROCEDURE FOR PROCESSING BALLOTS

For the sake of clarity, the following terms are used here consistently:
"hallot” means the ballot itself
“ballot envelope” means the envelope bearing the word “ballot,” in which the batlot is to be
inserted

« ‘return envelope” means the envelope addressed to the EMRB, in which both the ballot
envelope and ballot are to be inserted

. “Commissioner’” means the Commissioner of the EMRB and any member, employee or agent
of the EMRB who is assisting the Commissioner in the ballot-counting process

e “Trouble-shooting team” means a group comprised of representatives of the Teamsters and
ESEA, all of whom have been designated as such by their respective principals, and each of
whom serves as a liaison or point of contact between the Commissioner and the relevant

party.

1. Retrieval and delivery of return envelopes and “undeliverable” ballot kits.

Representatives of the parties and their respective counsel, ohservers, counters and alternates
will meet with the Commissioner in the counting room at the Sawyer Building, Room 1100 at 8:00 am
Pacific Standard Time on March 5, 2013. The Commissioner will outline the procedure to be followed
for processing ballots and review the functions of the counters, observers and alternates.

All the return envelopes then at the post office will be retrieved by the Commissioner from the
post office promptly at 8:30 am Pacific Standard Time on March 5, 2013. The Teamsters and ESEA
are each entitled to have one representative present when the return envelopes are retrieved, but the
retrieval will not be delayed if either or both representatives are not present for any reason. it
permitted to do so by employees of the Postal Service, the Commissioner will check the area of the
post office where the return envelopes have been kept o verify that no return envelopes are left
behind at the post office. The Commissioner will count the boxes or trays containing the return
envelopes before they are loaded into the transport vehicle. (Ref: EA Sec. IV(D), {F), as modified by
the agreement of counsel.)’

Upon retrleval from the post office, all the return envelopes and any ballot kits returned by the
postal Service as “undeliverable” will be transported by the Commissioner, unopened, to the bailot
counting site at the Sawyer Building. One representative of each party may accompany the delivery
from the post office to the counting site, but (again) the delivery will not be delayed if one or both
representatives are not present.

The party representatives who witness the retrieval may not wear any clothing that would
permit the concealment of return envelopes (e.g., long-sleeved shirts, coats, sweaters, jackets, vests,
ponchos or parkas), nor may they carry any bags, purses, briefcases, pens, markers, food or drink.
The return envelopes will be loaded into the transport vehicle by the Commissioner (and members of
his staff) and neither the trays containing the return envelopes nor the envelopes themselves are {0
be handied by any other person until they have reached the counting room at the Sawyer Building.
The party representatives are permitted to keep the return envelopes under observation at all times
from their retrieval at the post office until they arrive in the counting room. (Ref: EA Sec. IV(G), as
madified by the agreement of counsel.)

| References are to the Election Agreement (“EA™) and the NLRB’s Casehandling Manual (“*CHM").
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2. Formation of counting teams.

When the return envelopes have arrived at the counting site, the counting teams and their
respective observers will be “paired up” by the Commissioner and designated as Counting Team 1,
Counting Team 2, etc., through Counting Team 8, so that each counting team consists of six persons:
two pairs of “counters” (with one member of each pair representing the Teamsters and ESEA) and
two observers (one each from the Teamsters and ESEA). [If enough representatives of the two
parties are present to permit the formation of additional counting teams, the Commissioner may do
so, after ensuring that the representatives are instructed in the requirements of the ballot processing
procedure. (Ref. EA Sec. iV(H).)

After formation of the counting teams, the Commissioner will provide each observer and
counter with two copies of the Excelsior list and supplemental list, refiecting the names of ali
prospective voters and the key number assigned fo each voter. As discussed below, one copy of
cach list will be arranged sequentially by key number, while the second copy will be arranged
alphabetically according o the last name of each person on the list. If any prospective voter has
been sent a duplicate ballot kit by the EMRB, that fact must be noted on each copy of the Excelsior
and supplemental list distributed to counters and observers. The name of any person on the list
provided by the Clark County School District pursuant to Section V(A) of the Election Agreement (i.e.,
any perscn who has quit or been terminated after November 30, 2012, and has not been rehired or
reinstated prior to the date of the election) must be identified on the Excelsior list and supplemental
list, if he appears on either, as “TERMED/QUIT."

3. Segregation of “yndeliverable” ballot kits.

Any ballot Kits returned by the Postal Service as “undeliverable” will be segregated and
preserved by the Commissioner, unopened, for display to the parties. They will be destroyed by the
Commissioner after each member of the trouble-shooting team has approved their destruction. (Ref:
CHM, § 11336.4(a))

4. Processing of return envelopes.

All the return envelopes will initially be divided by the Commissioner into hatches of more or
less equal size and each batch will be distributed to a counting team by the Commissioner. The
return envelopes distributed to each team will be contained in one or more boxes. Each counting
team will also be provided with boxes in which to deposit: (1) the return envelopes of any voters
whose eligibility to vote is challenged; (2) any return envelopes bearing a “dupl.” key number or
otherwise received from a voter who has been sent a duplicate ballot kit; (3) the ballot envelopes
after they have been extracted from the return envelopes and (4) the return envelopes of any voter
who quit or was terminated after the eligibility date. -

Each counting team will process the return envelopes in the following manner. One “pair” of
counters {one from ESEA and one from the Teamsters) will be seated next to each other at one end
of the counting table, with the other pair seated across the table at the other end. The two observers
will be on opposite ends and sides r of the table. The following diagram illustrates the seating
arrangement at each table:
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Observer ‘Counter2 Counter
{Organization A)

(Org. A) (Organization B)

Counting Table
Counter 3
(Org. B)

(Note that a counter will periodically “trade off” with the other counter in his pair, so that they take
* turns performing the functions described here.) The first counter (*Counter 1"} will retrieve the return
envelopes, one at a time, from the box containing alt the unopened return envelopes. Counter 1 will
announce to the other persons seated at the table the key number on the envelope and display the
envelope so that the second counter (“Counter 2”) can verify it.

Counter 2 will check the key number against the Excelsior list and supplemental list provided
to him by the Commissioner, using the copies of these lists sorted by key number. Having matched
the key number with a name, Counter 2 will announce to the other persons seated at the table the
name of the voter (“Susie Smith”) associated with that key number and will also announce whether
that voter was sent a duplicate ballot kit. As he does so, Counter 2 will place a check mark next to
the key number on his list, o denote the fact that Susie Smith has returned a ballof.

Each of the remaining counters (“Counter 3" and “Counter 4”) and each observer will have an
Excelsior list and a supplemental list, sorted alphabetically according 1o the last name of each
prospective voter. Except as otherwise provided in the next paragraph, if either observer disputes the
eligibility of the prospective voter to vote, he may state that the voter is challenged; if no challenge to
eligibllity is asserted at that time, it is deemed waived. Any observer may maintain a separate list of
employees he intends to challenge. (The observer asserting the challenge should note the fact of the
challenge on his separate list (or the Excelsior list or supplemental list) so that he has a record of the
chalienge.) If the eligibility of the prospective voter is challenged, Counter 1 will write “challenged” on
the back of the return envelope and place the envelope, unopened, in the box designated for
challenged return envelopes.

If a return envelope is received from any person who is designated as “TERMED/QUIT"
on the Excelsior list or supplemental list, any such envelope will not be opened and, except as
otherwise provided in this paragraph, will be segregated by Counter 1 for delivery to the
Commissioner. If either cbserver believes that any such person is improperly designated as
“TERMED/QUIT,” he may object to the exclusion of the return envelope, in which event
Counter 1 will place the return envelope, unopened, in the box designated for challenged
return envelopes. If no such objection is asserted at that time, it is deemed waived.

If the eligibility of the prospective voter is not challenged, but the return envelope bears a
“dupl.” key number or the Excelsior list or supplemental list reflects that the voter has been sent a
duplicate ballot kit by the EMRB, Counter 1 will place the return envelope, unopened, in the box
designated for potential duplicate return envelopes. All such envelopes will be processed separately
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