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of a majority of members who vote. We disagree.

S0, it can't be much clearer than that, Your
Honecr. Local 14 argues, we disagree,

Later on in that same decision, here’s the Court
speaking:

Contrary to Local 147s contention, neither NRS

288.160 nor NAC 288.110 states the Employee
Organization is seeking exclusive representation, must
have a majority of the employees who vote.

I’11 paraphrase here -- well, no, I won’t
paraphrase. Rather, the statute administrative code
plainly and unambiguously state that to win an election the
employee must have a -- organization must have a majority
of employees within the particular bargaining unit.

So, plainly, the Nevada Supreme Court had to
address and interpret NRS 288.160 subsection (4) and NAC
288,110(10) (d) because Local 14 raised the proper
interpretation as the issue. That’s nol dicta.

Also, the Board or Local 14, I think it’s Local
14, is arguing now that somehow the Supreme Court’s
decision is dicta or not controlling because EMRB never
interpreted NRS 288.160 subsection (4). It only
interpreted the regulation. Well, that’s incorrect because
the EMRB, if you look at its 2005 order, it says: We've

looked at NRS 288.160 sub (4) and it’s silenl on the
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question of majority of the bargaining unit versus majority
of voters. Okay? That, in itself, Your Honor, was an
interpretation of NRS 288.160 subsection (4).

And, incidentally, Your Honor, although the
supreme Court upheld the EMRB’s 2005 order, as did Judge
Wall for that matter, okay, the Supreme Court disagreed
with EMRB's assessment of NRS 288.160 sub (4). To the
contrary, the EMRB says it’s silent on the subiject. To the
contrary, the Nevada Supreme Court says: It plainly and
unambiguously states it requires a majority of the entire
bargaining unit.

S50, of course, the Court interpreted NRS 288.160
subsection (4). It didn’t defer to the EMRB because the
EMRB thought that the statute was silent.

THE COURT: Can I ask you a question?

MR. FLAHERTY: You sure can.

ITHE COURT: Notwithstanding what the Supreme Court
has said and ordered in this case, if we had this kind of a
requirement in our elections by the general public, we’d
never get anybody elected or we’d get somebody elected and
you could never get them out. Why do you suppose the
Legislature adopted the language that is at issue here?

Why would the Legislature impose language that is so
stringent, at least to perhaps people -- dissenters, if you

will, in the union who want to change which union or go to
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a no union? Why would they make it s¢ that it has to be
majority of all of the members instead of those who vote?

MR, FLAHERTY: You’ve heard a —--

THE COURT: It’s a fairly unwieldly standard.
Isn’t it?

MR. FLAHERTY: You’ve heard a lot in this case
about what the Legislature intended and NRS 288. Okay.
For one thing, and you hear various, you know, assertions
with these wvariocus duties. The Board has to do this; the
Board has to do that. The only thing that’s really
undisputed, Your Honor, is that the purpose of NRS Chapter
288 is labor stability.

THE COURT: Stability.

MR. FLANERTY: And there’s a Nevada Supreme Court
case that says that and I think it's in both briefs or all
of the briefs. 0Okay? It’s stability.

In some states, Your Honor, public sector
employees don’t even get to bargain. And, in fact, in this
atate, State employees don’t get to bargain. For whatever
reason, the Nevada Tegislature didn’'t give State employees
the right to bargain but they said: We’re going to let
local government employees bargain. And, sco, -- but if
we're going to do it, there’s going to be some rules here.
It's Nevada. We’'ve always got to be different.

THE COURT: And you’re saying that was a new thing
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to even allow them to bargain at all?

MR, FLAHERTY: It was, Your Honor. I think the
statute came on the books in the ‘60s. It was called the
Dodge Act. That’s when NRS Chapter 288 came on the books.

THE COURT: Dodge?

MR. FLAHERTY: The Dodge —-- I think that was
Senator Carl Dodge maybe.

THE COURT: Yeah. Yeah. Okay.

MR. FLAHERTY: And, going back to your guestion
about the general election, Your Honor, our right to vote
for our elected officials, that comes from the United
States and the Nevada Constitutions. I mean, that’s a
completely different animal. Thank goodness we're stuck
with that and we’re stuck with, you know, wvoter apathy and
all that goes along with it until we can do something about
it, but here it’s different. The Legislature giveth and
this is what they’ve giveth.

THE COURT: Okay.

MR. FLAHERTY: Also, the Supreme Court had to
examine NRS 288.160 subsection (4) in its wvery specific,
unique, plain, unambiguous language Lo explain that Local
147s citation to the National Labor Relation Act and other
state union election laws were not persuasive. Not even
persuasive, much less controlling. So, again, it had to

look at the statute because Local 14 is telling the Court:
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WEDNESDAY, APRIL 20, 2016 AT 10:31 A.M,

THE CLERK: Education Support Employees
Association versus Nevada Local Government Employee, case
number H -- I'm sorry, A715577.

MR, PITARO: [Tndiscernible] went to the restroom.
She’ll be right back.

THE COURT: Okay. 8So we need to wait for that -~
we need to wailt for them to come back. Right?

MR, PITARO: Yeah, she’ll be -- she’s momentarily.

THE COURT: Okay. If she’s not right outside the
door, what we’ll do is call some other cases and get rid of
them. I don’'t see them coming back. We’ll have toc ask you
guys to let us know when you’re all here. Okay? Give us
the hi sign and we’ll call you right up.

THE CLERK: There’s nothing else.

THE COURT: Huh?

THE CLERK: There’s nothing else to call.

THE COURT: Oh, there’s nothing else. I take it
back. You mean all these people are here for this? Geez.
I thought for a minute it was one of these school day at
court deals and then T took a look at the maturity of our
group and decided that probably wasn’t it.

[Pause in proceedingsg]

THE COURT: Will counsel enter your appearances,
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please?

MR. FLAHERTY: Good morning, Your Honor. Frank
Flaherty here on behalf of the ESA, the Education Support
Employees Association.

THE COURT: Good morning.

MS. MARTIN: Kristin Martin from McCracken,
Stemerman, and Holsberry representing Teamsters Local 14.
With me is Tom Pitaro, who has been assisting my firm on
this case.

THE COURT: I see. Good morning.

MR. PITARO: Good morning.

THE COURT: I have been wondering all morning what
case you’re on, Mr. Pitaro. I looked to see if your name
was on the calendar and —-

MR. ZUNINO: Your Honor, I'm Greg Zunino. I'm
with the Office of the Attorney General and I'm here on
behalf of Employee Management Relations Board.

THE COURT: Okay. Do you guys want the lay of the
land or do you just want to go at it?

MR. FLAHERTY: Sure, Your Honor.

THE COURT: To this point, and as I’'ve indicated
earlier today, just because I say lay of the land as the
way I am thinking, I am often -- have my mind changed by
arguments, oral arguments which show me things in a

different light and they may change my mind. To this
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point, =-- let me get my notes here.

To this point, it’s -- it seems to me that the
petition on behalf of ESEA must be granted. I just -- T
have too much trouble getting around the wording of the
supreme Court in their rulings to believe that when they
say 1t’s a clear statute and you must, you know, abide by
the intent of the statute, that the EMRB can say: Well,
we've got a new approach, we’ve got a new idea, and we
don’t think we have to do it.

I think that the EMRB has, and is supposed to
have, a lot of discretion in how they implement this and
any statutes and I think that even the Supreme Court’s
rulings seem to at least hint at that, that they think the
EMRB has a lot of discretion in it. But I don’t think that
that means that the Supreme Court gays: And you can
disregard what we’re ruling in this order.

Because I believe that the EMRB is supposed to
have a lot of discretion, I don’'t go so far as to say that
they are powerless to hold a second or a third election if
they determine, in their discretion, that that’s necessary.
In other words, T don't think that the Supreme Court
intended that we’d wind up with a conundrum, for lack of a
better word. Not only were you wrong, but you can’t fix
it. T don't think the Supreme Court intended that. I

think the language in the statute that says that they --
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and I don’t recall the exact language of it, but the
provision that says that they can hold a second one is
broad enough that it could be -- probably should be
interpreted to mean that the EMRB, under appropriate
circumstances according to its discretion, can take action
to make a determination.

So, that’s the lay of the land. Do you want to
argue?

MR. FLAHERTY: Yes, 1 do, Your Honor.

THE COURT: Okay.

MR. FLAHERTY: Well, Your Honor, let’s start by
talking about the issues here. There’s substantial
disagreement among the parties regarding what the issues
properly are before you.

THE COURT: Okay.

MR. FLAHERTY: The Board has pejoratively framed
the issue as, must the Board perpetuate the status quo, as
if labor stability, the Board's primary issue, was not
important in this case. Local 14 essentially signs onto
that issue by suggesting that it would have been arbitrary
and capricious for the Board to maintain labor stability by
leaving ESA in place as the recognized bargaining agent.
Local 14 also wants to argue that the Board how —-- the
Board somehow exercised proper discretion when it decided

to resolve any doubt. Okay? But the reality is the Board

Page b

000359




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

abused its discretion by ignoring the Nevada Supreme Court
which ruled on this twice already, Your Honor.

And in both of those cases, the Supreme Court
specifically rejected the notion that because the results
might not be meaningful, conclusive, whatever you want to
phrase it as, Your Honor, in both of those cases, the
Nevada Supreme Court says you have to follow the
legislative mandate of 288.160 subsection {4} which is a
majority of the entire bargaining unit, not just a majority
of those who vote.

And Local 14 also wants to pose the issue as
whether the Board’s inference of majority support was
rational and it relies on authority from the National
Relations Labor Act and other states’ union election laws,
but the problem here is the Nevada Legislature has been
very specific. You have to have -- it set a higher bar
here, Your Honor. It’s the majority of the entire
bargaining unit, therefore, any inference based on
something lesser than that is simply not permissible. It’s
a little bit like horseshoes and hand grenades, Your Honor.

THE COURT: Doesn’t that make it pretty
unworkable?

MR. FLAHERTY: ©No. It doesn’t, Your Honor. And T
want to talk about the conundrum.

THE COURT: Okay.
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MR. FLABERTY: Well, I'm going to talk about the
conundrum that you raised, but --

THE COURT: Okay.

MR. FLAHERTY: -- let’s talk about what the
obvious primary issue here is: Did the Board violate
288.160 subsection (4) of NRS? And it did. 2and, also, did
it engage in ad hoc rule making, which it also did.

But now to the conundrum. OCkay. We've talked
about NRS 288.160 subsection (4) a lot and I’ve talked
before about the other subsections of 288.160 and I want to
do that again in the context of the conundrum that you’ve
raised. So subsections (1) and (2) of NRS 288.160, they
apply when an emplioyee organization is seeking initial
recognition. They go to the employer with certain
documents, you know, constitution and bylaws, a 1iist of
their officers, a pledge not to strike, but critical in
this step is they have to prevent -- they have to present a
verified membership list showing that they have membership
of the majority of the entire bargaining unit.

And this is an important point, Your Honor. They
can’t come Lo the employer or to the Board and say: This
membership list represents a majority of the people we
asked to join. That doesn’t cut it. Okay? 1It’s got to be
a majority of the entire bargaining unit or there’s no

recognition.
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Then in subsection (3), it sets for the various
reasons that a local government employer can go to the
Board and say: Hey, we want permission to withdraw
recognition from this union. And one of those reasons is
they’re no longer supported by a majority of the entire
bargaining unit. Okay?

And let’s -- and the entire bargaining unit,
again, is not some lesser standard and let’s just leap
right in there under subsection (4) . So, let’s sav the
Board says, pursuant to this request from subsection (3);
Well, gee, you know, you’ve raised a good gquestion here.
We have a good faith doubt.

Okay? We’'re in subsection (4) now. Now the Board
doesn’t have to conduct an election because the statute is
very clear that if it has a good faith doubt, it may
conduct an election, okay, but let’s suppose the Board
says: Well, you know, we have a good faith doubt. We’re
going to go ahead and have an election. And the choices on
the ballot are going to be union or no union. Okay?

And, so, even if no union gets more votes than
union, okay, if no union does not get a majority if the
entire bargaining unit to vote in favor of not having a
union, then if there in fact is a union already in place,
it stays in place. That’s what labor stability is all

about.
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At one point in time, ESA was recognized based on
verifiable, demonstrated majority support. Okay? That
recognition doesn’t go away unless and until the ESA says:
We don’t want to represent the union anymore. Okay? But
more likely it doesn’t go away unless and until the
employer says: We don’t think there’s sufficient support.
We don’t think there’s a majority support. Or a rival
union comes in and says: We don’t think there’s majority
support. We think we have majority support.

But when the Board says, okay, we have a good
faith doubt, we’re going to order an election, whether it’s
the no union vote or the rival union, the only way that
they get to displace that incumbent is by getting votes
from a majority of the entire bargaining unit.

And then all subsection (5) says, Your Honor, 1is
without involving the Board, the parties can agree: Hey,
- two unions can say: Hey, we want to have an election,
okay, to see which one of us is going to represent this
unit. Okay? And then at some point, the Board would
likely become involved, but nothing in subsection (5)
autthorizes the parties or even the Board, for that matter,
to deviate from the high bar the Nevada Legislature has
set, Nevada is different, Your Honor.

THE COURT: Are you talking about subsection (5)

of 288.1¢07
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MR. FLAHERTY: I am, Yocur Honor.

THE COURT: OQkay.

MR. FLAHERTY: I am,

S0, Nevada is different. Nevada is a right to
work state. Okay? And some of these other states, some of
these other jurisdictions that you’re seeing cases from,
people can be compelled to pay union dues. People can be
compelled to call -- to pay what’s called an agency fee, to
help the union to fray the costs of representing
nonmembers. You can’t do that here in Nevada.

50, the Nevada Legislature starts the bar high
there and then it goes a step further and it says to local
government employers, you know, you don’t have to recognize
someone who hasn’t demonstrated verifiable majority
support. And if at some point in time you don’t think they
enjoy that majority support, you have the option, but not
the duty -- you have the option of trying to withdraw that
support with permission from the Board. So there’s really
not a conundrum here, Your Honor. Okay.

Now, ESA cannot have it both ways. I know that,
Your Honor. Those two Supreme Court decisions are the law
of the case. Absolutely. And I defer to you, Your Honor,
-— of course, I have to defer to vyou, but if you loock at
that second Supreme Court decision from 2009 and you say

that based on the recitation in that opinion you believe
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this particular fact pattern was squarely before the
Supreme Ccurt in the sense that the guestion of whether or
not the results were inconclusive were squarely before the
Supreme Court, then that’s the law of the case and we’re
stuck with it.

On the other hand, if you think there’s iatitude
in there, you could loock at this and you could look at the
numbers in this case, Your Honor. And a good way to do
that is let’s start with a hypothetical bargaining unit of
1,000 employees. 0Okay? If we’ve got 1,000 employees,
we’ve got no union. Okay? Two unions, Union A and Union
B, approach the employer and they present a verified
membership list saying -- showing they represent a majority
of the bargaining unit. And, so, the employer is
scratching its head and say: Wait a minute. The math
doesn’t add up. How can they both have the majority of the
bargaining unit? And maybe the employer has other reasons
fo not want either union in place. 8o the whole thing
winds up in front of the Board. The Board says: You know,
we’ve got a good faith doubt. We’ve got discretion. Yeah,
let’s have an election. Union A gets 400 votes. Union B
gets 300 votes. And no union gets 150 votes.

Well, there’s two ways to look at that, Your
Honor. The Board could locok at that and said: Well, the

statute plainly and unambiguously says it’s got to be the
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majority of the entire bargaining unit. None of these
three options got votes -- none of them got 501 votes,
therefore none of these options prevails and so it’s the
status quo. And the status quo is: There’s no union here.
Okay?

Now the other way the Board could look at that is
the Board could look at that and say: Well, you know, the
top two vote getters were Union A and Union B, vyou know,
and let’s have a runoff election to see what happens with
all those no union votes. Okay? So we have a runoff
election and, in this hypothetical, all of those 150 no
union votes, they migrate to Union B. So now the score is
400 for A and 450 for B. Still, we’re not going to get a
union because we don’t have 501 votes for A or B, status
quo. On the other hand, if the Board does that runoff and
all of those no union votes migrate to Union A, well now
Union A has got 650 -- no 550, excuse me. So now Union A
will become the recognized bargaining agent.

50 there’s really no conundrum here because the
Legislature’s entire objective 1in Chapter 288 is labor
stability. Okay? That’s why the bar is so high.

N ow, again, Your Honor, ESA can’t have it both
ways. If you think the 2009 order of affirmance from the
Nevada Supreme Court precludes that construction or that

interpretation, then we’re stuck with that. And you’re not
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stuck with it, Your Honor. As you pointed out many times,
this is really the Board’s responsibility. They’ve got to
sort this out, but of course what you’ve made very clear 1is
they can only sort it out within the jurisdiction that’s
granted them by the Nevada Constitution and by the Newvada
Legislature in this case, NRS 288.160 subsection (4).

I don't think I need to recite the quotes from the
Nevada Supreme Court cases again other than in both cases
the Court said that both the statute and the administrative
code were plain and unambiguous. In the first case, in
2005, it went on to add that:

Tn a case of an unambiguous case, the EMRB 1s

required to follow the law regardless of result.

Okay? So, all along the parties have been arguing
-- well, not the parties. Local 14 has been arguing all
along: This is an unworkable standard. We're not getting
the maiority of the bargaining unit to vote for anybody.
The Supreme Court’s like: We hear what you're saying but
we’re not the Legislature. We defer to the Nevada
Legislature. The Board, EMRB, you’'ve got to follow the law
regardless of the result.

And then in 2009, the majority vote is equally
applicable in the runoff election. Okay? It certainly
can’t be argued, Your Honor, that those two cases are not

the law of the case and they’re certainly not dicta. And,
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in fact, citing Supreme Court Rule 123, the EMRR
successfully argued to you in May of last year that the law
of the case required you to dismiss ESEA’s prior Petition
for Judicial Review and you did that. And, so, I think the
EMRB is judicially estopped from standing here in front of
you today and telling you that the Supreme Court’s orders
are not the law of the case.

It’s always been the same EMRB case number,
Al1045735. The significance of that is that was the EMRR
case number the first time this was in District Court in
front of Judge Wall, all of the times in front of you, all
three trips to the United States -- excuse me, to the
Nevada Supreme Court. Let’s not make more trouble here.
To the Nevada Supreme Court. And it’s still the case
number today.

Now, Local 14 is trying to rely on the Shoe
{phonetic} case from the Nevada Supreme Court to say that:
Wait a minute, the law of the case shouldn’t apply here.
And since the last time we were here, Local 14 was drilled
down a little bit more and in the Shoe [phonetic] case the
Nevada Supreme Court is citing Clem versus State, another
Nevada Supreme Court case. And there’s a quote from Clem
in the Shoe [phonetic] case and this is what the queote
says. Open quotes:

We will depart from our prior holdings only where
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we determine that they are s0 clearly erroneous that
continued adherence to them would work manifest
injustice.

I think, Your Honor, that you picked up that I
emphasized the word we in that quote. It appeared twice.
The word we in that quote refers to the Nevada Supreme
Court.

THE COURT: And not to me.

MR. FLAHERTY: Yeah, not to you. I was going to
say not to the EMRB, Your Honor, but, yes, 1t doesn’t --

THE COURT: Oh, okay.

MR. FLAHFRTY: -- apply to you eilther.

THE COURT: Okay.

MR, FLAHOERTY: Okay?

THE COURT: Okay.

MR. FLAHERTY: So, after considering the specific
exceptions adopted Dby federal and other state courts, the
Nevada Supreme Court only adopted one. Okay? Now Local 14
wants to argue, because the Supreme Court said we impliedly
recognize exceptions to the law of the case dectrine in a
prior decision, that somehow that threw open all of the
exceptions but the Nevada Supreme Court was very specific.
They only adopted one and that is when there’s been -- when
the controlling law of the state is substantively changed

during the pendency of a remanded matter, at trial or an
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appeal, the courts of the state will apply the change and
do substantial justice.

in other words, the doctrine of the law of the
case should not apply where in the interval between the two
appeals of the case there’s been a change in the law by a
judicial ruling entitled to deference. We haven’t had a
change in the law, Your Honor. There’s nothing different
between -- as we stand here right now and as we stood here
or as when the case was before the Nevada Supreme Court and
it issued its 2009 decision. We had two runoff elections
since then and in both of those runoff elections, Local 14
outpolled ESEA, but that’s the same regult we had in the
very first election and all three elections Local 14 failed
to obtain votes from the majority of the bargaining unit,
the high bar established by the Nevada Legislature.

Also, contrary to Local 14’s decisions or
assertion, rather, the Supreme Court decisions, the key
points that are controlling here, Your Honor, they’re not
dicta. Local 14 itselfr presented the issue squarely to the
Nevada Supreme Court. And this is what the Nevada Supreme
Court had to say in 2005 and here’s the open quote:

Local 14 argues that the EMRB erred in

interpreting NRS 288.160 and NAC 288.110, It is
stating that a majority status election is won by a

majority of all members in the bargaining unit instead
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of a majority of members who vote. We disagree.

So, it can’t be much clearer than that, Your
Honor. Local 14 argues, we disagree.

I,ater on in that same decision, here’s the Court
speaking:

Contrary to Local 14’s contention, neither NRS

288.160 nor NAC 288.110 states the Employee
Organization is seeking exclusive representation, must
have a majority of the employees who vote.

1’11 paraphrase here -- well, no, I wen’'t
paraphrase. Rather, the statute administrative code
plainly and unambiguously state that to win an election the
employee must have a —- organization must have a majority
of employees within the particular bargaining unit.

S0, plainly, the Nevada Supreme Court had to
address and interpret NRS 288.160 subsection (4) and NAC
288.110(10) (d) because Local 14 raised the proper
interpretation as the issue. That’s notl dicta.

Also, the Board or Local 14, I think it’s Local
14, is arguing now that somehow the Supreme Court’s
decision is dicta or not controlling because EMRBE never
interpreted NRS 288.160 subsection (4). Tt only
interpreted the regulation. ' Well, that’s incorrect because
the EMRB, if vou look at its 2005 order, it says: We've

looked at NRS 288.160 sub {(4) and it’s silent on the
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question of majority of the bargaining unit versus majority
of voters. Okay? That, in itself, Your Honor, was an
interpretation of NRS 288.160 subsection (4.

And, incidentally, Your Honor, although the
Supreme Court upheld the EMRB’s 2005 order, as did Judge
Wall for that matter, okay, the Supreme Court disagreed
with EMRB’s assessment of NRS 288.160 sub {4y. To the
contrary, the EMRB says it’s silent on the subject. To the
contrary, the Nevada Supreme Court says: It plainly and
unambiguously states it requires a majority of the entire
bargaining unit.

50, of course, the Court interpreted NRS 288.160
subsection (4). It didn’t defer to the EMRB because the
EMRB thought that the statute was silent.

THE COURT: Can I ask you a question?

MR. FLAHERTY: You sure can.

THE COURT: Notwithstanding what the Supreme Court
has said and ordered in this case, if we had this kind of a
requirement in our elections by the general public, we’d
never get anybody elected or we’d get somebody elected and
you could never get them out. Why do you suppose the
Legislature adopted the language that is at issue here?

Why would the Legislature impose language that is so
stringent, at least to perhaps people -- dissenters, if you

will, in the union who want to change which union or go to
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a4 no union? Why would they make it so that it has to be
majority of all of the members instead of those who vote?

MR. FLAHERTY: You’ve heard a --

THE COURT: It’s a fairly unwieldly standard.
Isn’t it?

MR. FLAHERTY: You’ve heard a lot in this case
about what the Legislature intended and NRS 288. Okay.
For one thing, and you hear various, you know, assertions
with these various duties. The Board has to do this; the
Board has to do that. The only thing that’s really
undisputed, Your Honor, is that the purpose of NRS Chapter
288 is labor stability.

THE COURT: Stability.

MR. FLAEERTY: And there’s a Nevada Supreme Court
case that says that and I think 1it’s in both briefs or all
of the briefs. Okay? It's stability.

Tn some states, Your Honor, public sector
employees don’t even get Lo bargain. And, in fact, in this
state, State employees don’t get to bargain. For whatever
reason, the Nevada Legislature didn’t give State employees
the right to bargain but they said: We’re going to let
local government employees bargain. And, so, —-- but if
we’ re going to do it, there’s going to be some rules here.
It’s Nevada. We’ve always got to be different.

THE COURT: And you’re saying that was a new thing
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to even allow them to bargain at all?

MR. FLAHERTY: It was, Your Honor. I Cthink the
statute came on the books in the ‘60s. It was called the
Dodge Act. That’s when NRS Chapter 288 came on the books.

THE COURT: Dodge?

MR. FLAHERTY: The Dodge -- I think that was
Senator Carl Dodge maybe.

THE COURT: Yeah. Yeah. Okay.

MR. FLAHERTY: And, going back to your question
about the general election, Your Honor, our right to vote
for our elected officials, that comes from the United
States and the Nevada Constitutions. I mean, that’s a
completely different animal. Thank goodness we’re stuck
with that and we’re stuck with, you know, voter apathy and
all that goes along with it until we can do something about
it, but here it’s different. The Legislature giveth and
this is what they’ve giveth.

THE COURT: Okay.

MR. FLAHERTY: Also, the Supreme Court had to
examine NRS 288.160 subsection (4) in its very specific,
unique, plain, unambiguous language to explain that Local
14"s citation to the National Labor Relation Act and other
state union election laws were not persuasive. Not even
persuasive, much less controlling. So, again, it had to

look at the statute because Local 14 is telling the Court:
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Well, look at the National Labor Relations Act. Look at
the law in this jurisdiction. Courl says: No, 288.160
subsection (4) is very specific. It’s got to be majority
of the entire bargaining units. Those cases just aren’t
helpful.

Finally, Local 14 argues that because the Nevada
Supreme Court disagreed with its argument that only a
majority of those voting is reguired, its decision on that
point was dicta. Well, that’s a pretty ccnvenient
argument. When the Supreme Court rules against you on your
appeal, you get to start over again with the agency or the
District Court. So, so much was a finality of an appeal,
so much for judicial efficiency. 1 guess we’ re just going
to be here over and over, Your Honor, because we’re never
going to get an answer because if either party loses, we
get to start over. That’'s not a logical argument, Your
Heonor.

The fact the first runoff election didn’t produce
a result that made the Board comfortable, and I know you’re
not comfortable with the result either, Your Honor, but
despite that uncomfort, the Board is not clothed with new
powers not given to it in the statute. 1t doesn’t
authorize the Board to violate the Supreme Court orders.
And we’ve aliready talked about whether or not those

elections were conclusive and we’ve already talked about
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whether you feel constrained by what the Nevada Supreme
Court has said to disagree with a conclusion -- well, T
hate to put it this way, but the conclusion the election
results were inconclusive.

The Board’s merely a State agency., TIt’s not a
court interpreting various conflicting statute. The Board,
Local 14, they’re arguing that the Board somehow had to
harmonize and reconcile the conflicting duties it had in__
NRS 288.160 subsection (4). The Board doesn’t get to do
that. The courts get to do that. Well, at least the Board
doesn’t get to that in this case because the courts have
already looked at the statute and said they’re plain and
unambiguous.

Now as stated, --

THE COURT: T’'m sorry to interrupt, but I want to
go back to a theme we were just discussing that could give
me some, perhaps, comfort to why we would interpret the
statute as it is plainly written that it requires a
majority of all members. Where -- what is the authority
upon which you rely for the proposition that in this case
or in all of these statutes the stability of the labor --
how did you put that?

MR. FLAHERTY: Tabor stability.

THE COURT: Labor stability, is paramount and the

guiding principle even as of when the statute was written,
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T mean, is there legislative history that backs that up or
ig there interpretive authority from the Supreme Court that
backs that up?

MR. FLAHERTY: There is a Nevada Suprene Court
case and it’s cited, T think, in the briefs. It involves -
- I think it involves the Clark County School District and
the Local Government Employee Management Relations Board.
It’s cited in the case.

THE COURT: Okay.

MR. FLAHERTY: And I think, Your Honor, if we went
back to the legislative history of Chaptler 288 we would
find that labor stability is its primary purpose. My
understanding is that Chapter 288 was adopted in the wake
of some strikes or some threatened strikes here in Las
Vegas. But that’s going back a long way.

THE COURT: Yeah.

MR. FLABERTY: And, so, the Board has expressed
this as it had to resolve or harmonize these conflicting
statutes.

THF COURT: Is that -- you said it was the ‘6087?

MR. FLAHERTY: Yeah. T think it was maybe 1969.

THE COURT: Does that go back to the Bramlet days
or do you --

MR. FLAHERTY: I don't know.

THE COURT: —-— know?
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MR. FLAHERTY: You've got me at a disadvantage,
Your Honor. 1I’'m not familiar with that.

THE COURT: Okay.

MR. FLAHERTY: Okay.

THE COURT: No wonder.

MR. FLAHERTY: So this was the conflict that the
Board thought it had. This is what Local 14 has identified
as the conflict:

Its characterization of NRS 288.160 subsection (4)
as the aspirational goal of resolving doubt versus the
fundamental legislative objective of ensuring labor
peace by allowing employees to choose their
representative.

Okay? As stated, the ESEA doesn’t dispute the
labor stability as a fundamental objective with NRS Chapter
288. Everything else in that language that I just read to
yeu, that’s manufactured by the Board and by Local 14. And
it’s worth noting that even Local 14 characterizes it as an
aspirational géal of resolving doubt, but in other pilaces
Local 14 is trying to argue that the Board has a duty to
resolve doubt or the Board is trying to say it has a duty
to resolve doubt. It has no such duty, Your Honor.

Also contrary to Local 14’'sg assertions, there’s no
gaps to fill here. There’s no ambiguities. There’s

nothing for a State agency to do here because the Nevada
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Supreme Court has said that the language is clear and
unambiguous. They said it twice. Twice, the Nevada
Supreme Court has said: You've got Lo apply that language.
You’ve got tc apply the majority votes -- majority of the
bargaining unit standard, regardless of the results. Or
even if we’re going to get the same so-called inconclusive
results.

THE COURT: Well what if the Board in its infinite
wisdom determined that, you know, for whatever reason, the
factors are such that they could anticipate getting a vote
by all of the members? I mean, are you saying even those
circumstances they would not have discretion to order
another runoff election?

MR. FLAHERTY: Well, Your Honor, I think then the
Board has -- the Board has a -- now the Beard really has
competing goals. Well, it’s got one statutory duty. The
statutory duty is labor stability.

THE CCURT: Okay.

MR, FLAHERTY: It has the authority to order an
election. Once it orders an election, to use your
language, steps into the breach. If it chooses to
characterize the results of that election as inconclusive,
well now it’s bound by its own regulation to say that we' re
going to have a runoff election. Okay?

Now, the Board made it very clear in its latest
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order, its 2015 order, that its interpretation of NAC
288.110 subsection (7), that’s the runoff election
regulation, only requires a single runoff election and the
Board actually relies on the Nevada Supreme Court and says
that the Nevada Supreme Court’s language also is consistent
with that.

THE COURT: Well the Board said a lot of things.

MR. FLAHERTY: Well, sure. Now getting to your --

THE COURT: Yeah.

MR. FLAHERTY: -- question, Your Honor.

THE COURT: Okay.

MR. FLAHERTY: You believe that maybe the Board is
incorrect and the Board has the authority to order ancther
runoff election. Certainly, though, it’s still bound by
NRS 288.160 sub (4) and you can’t displace an incumbent
unless the challenger gets votes from the majority of the
bargaining unit.

50 now the question for the Board becomes: Well,
how far do we take this and at what point have we gone so
far that we’re undermining labor stability?

THE COURT: Yeah,

MR. FLAHERTY: Because that’s happened in this
case, Your Honor. This thing has been --

THE COURT: Yeah.

MR. FLAHERTY: -- dragging on since 2002. Okay?
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We’ re stuck with it after it’s started and all that time,
you know, =-

THRE COURT: We'd be —--

MR. FLAHERTY: -- you have the left side of the
courtroom and the right side of the courtroom here.
They’ve been beating on each other saying horrible things
about each other.

THE COURT: We’'d be better off to do pistols at
dawn.

MR. FLAHERTY: When they all could have been out
there, you know, representing the employees, you know, the
-— Local 14's got its employees and ESEA’s golt its
employees and it’s done damage to ESEA. The ESEA has been
eroded. TIts opponent has, you know, said bad things about
it. It’s encouraged pecple to drop their membership and --
in ESA, to revoke their dues authorizations. And, soO, it’s
been a really rocky road, Your Honor, and, as I've said
pefore, what’s happened is exaclly the antithesis of labor
stability. The Board has undermined labor stability in
this case.

So, to your point, Your Honor, the Board could
order another election, maybe, but at some point, Your
Honor, they’ve really clearly crossed the line and they’ve
gone way past labor stability at that point.

Local 14 alsco cites cases —-
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THE COURT: Would you agree though that there are
really more than one goal of -- and perhaps prescription
involved in these statutes besides labor stability? You’ve
got to have labor stability as you say they had before:

No, no unions. But besides labor stability, there is the
goal at least, whether it’s aspirational or mandated, to
allow workers to make a determination and that that, you
know, over the passage of time and the Passage of workers,
a whole new set of workers, they might conceivably
determine that they want no union in order to have
stability or they want a different union. I mean, 1is that
not built into the statute as well, & goal to allow them to
make that determination?

MR. FLAHERTY: It’'s allowed, Your Honor, but it’s
subject to the requirement that to displace the incumbent -

THE COURT: Understood.

MR. FLAHERTY: -- you’ve gol to get votes from the
majority of the entire bargaining unit.

THE COURT: I understand.

MR. FLAHERTY: So, it’s allowed. It’s not
required.

THE COURT: I just -- you know, to me, that’s kind
of the answer to your pointing out that it’s done damage

over the long haul and it’s actually detracted from labor
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stability. Mightened it be necessary to have a little bit
of instability hopefully not for as long as this has
dragged on, but while the union members make the
determination if the EMRB determines that they —-- that --
you know, using their criteria under the statute, that it’s
appropriate? And isn’t that something -- in other words, I
guess what I'm saylng is: Although labor stability clearly
-~ T agree with you. Labor stability is built right into
this statute and T think the Supreme Court’s ruling
crystalizes that, 1 mean, by saying that you must adhere to
the clear precept -- the clear language cof the statute.
You’re saying labor stability, but that’s not to say that
it’s of no moment if the workers decide that they
collectively do want to change.

MR. FLAHERTY: I’ve got two answers to that, Your
Honor.

THE COURT: Okay.

MR. FLAHERTY: Two points to make in response to
what —-

THE COURT: A1l right.

MR. FLAHERTY: -- you've said. And the first one
has to go to an argument that the ESEA lost a long time
ago.

THE CQURT: Okay.

MR. FLAHERTY: All right. And I know that. I
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know we lost that argument a long time ago, which is:
Should we have ever had the first election?

THE COURT: Ah.

MR. FLABERTY: Okay? 1In other words, was it worth
going forward without requiring Local 14 to put more on the
table to convince the Board that, you know what, this --

THE COURT: Yeah.

MR. FLAHERTY: -- election is going to be worth

THE COURT: Yeah.

MR. FLAHERTY: -- we might get something out of
this. Okay.

THE COURT: Yeah.

MR. FLAHERTY: But -- so that’s one point. Okay.
The Board has control over that.

The other point I wanted to make in response to
your inquiry is that: Yes, there’s sometimes labor
instability but the Board tries to manage it. The Board
has a regulation, NAC 288.146, and this is -- the title of
that recognition -- excuse me, the title of that regulation
is: Withdrawal of recognition of organization upon
petition by another employee organization.

And, so, what the Board’s done there, Your Honor,
is it’s established what we call a window period. Okay?

There are certain periods of time during which a rival
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union can come to the Beocard, file the appropriate
paperwork, and say we want to challenge that incumbent.
Okay?

Now the Board has discretion. Okay? The Board
has discretion in several scores there, Your Honor. First
of all, the Board has discretion to say: No, you know, we
don’t -- they could say: Well, we don’t think it’s going
fo be worth it. We’ve been down this road before with
clections. We know what’s involved here. We don’t think
there’s a realistic chance here, so the answer is no.

THF COURT: Do so in the name of labor stability.

MR. FLAHERTY: Yeah. On the other hand, let’s
suppose the Board required that challenger to produce
interest cards from 50 percent plus one of the bargaining
unit and the Board said: Ah, I think we’re going to order
an election. Okay? And the Board can do that, but the
specific periods of time that the Board can do that so that
we're not in a constant campaign state.

THE COURT: Yeah.

MR. FLAHERTY: But, unfortunately, in this case,
we’ve been under constant campaign state since 2002.

Local 14 cited to several federal cases that talk
about the authority of a board or an administrative agency
to experiment, to change its mind. We know that the

National Labor Relations Board often changes its mind. And
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it cites a couple of U.S. Supreme Court cases, but the
problem is that --

THE COURT: You’'re not suggesting that they always
want to be politically correct, are you?

MR. FLAHERTY: I'm not suggesting that, Your
Honor,

THE COURT: COkay.

MR. FLAHERTY: I guess they have a right to change
their mind and if it depends on who is in the White House,
I guess that could just be a coincidence, Your Honor.

50, it cites U.S. Supreme Court case Roberts, but
the problem with that is the U.S. Supreme Court didn’t have
NRS 288.160 subsection (4) in front of it. Okay? And then
it also cites the National Cable case from the U.S. Supreme
Court, but that case is actually very clear that if there’s
a judicial interpretation holding that a statute
unambiguously forecloses the agency’s interpretation and,
therefore, contains no gap for the agency Lo fill, it
displaces a conflicting agency construction. That’s
exactly what we have here, Your Honor. The EMRB can’t
attempt to fill in ambiguities when the Supreme Court’s
already said there’s no gaps to fill.

The Board and Local 14 also argue the Supreme
Court’s guidance is not controlling because review was not

de novo. Well it was de novo. T want to talk aboulbt what
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the Court said in 2005. It said this:

Tn light of this plain and unambiguous language,
referring to NRS 288.160 subgsection (4), we will not
disturb the EMRB’s interpretation.

That’s at page 2 of the 2005 decision and that's
Exhibit 2 to our motion. There’s -- 1 want to break that
down, Your Honor, because there’s really two parts to that.
The first part is this: In iight of this plain and
ynambiguous language, the Supreme Court looks at the
language itself freshliy, anew, de novo, and says this
language was plain and unambiguous.

Having reached that conclusion, the Nevada Supreme
Court says:

We will not disturb the EMRB's interpretation.

Importantly, Your Honor, contrary Lo any arguments
by the Board or Local 14, the Court didn’t say: We will
defer to the EMRB’s constructiocn. Okay? It says:

In light of our own conclusion that this language
is plain and unambiguous, we' re not going to disturb
the FMRB’s interpretation.

Notably, the Supreme Court cites State Division of
Tnsurance versus State Farm, 116 Nevada 290. That decision
plainly states that:

Although courts generally defer to an agency’s

interpretation of a statute it’s charged with
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enforcing, a court will not hesitate to declare a
regulation invalid when the reguiation conflicts with
existing statutory provisions or exceeds the statutory
authority of the agency or is otherwise arbitrary and
capricious.
The EMRB -- the Court did not defer to the EMRB in
its 2005 decision. It says:
The FMRB is required to follow the law, regardless
of results.
Because that interpretation was de novo and the
Court said the language, and the regulation, and the
statute were plain and unambiguous and required majority
support to be determined by a majority of all of the
members of the bargaining unit, not Just those who vote,
the Board no longer has a prerogative to experiment or
change its mind. You know, the case went to --
THE COURT: You don’t have to repeat it in each
successive appellate order, huh?
MR. FLAHERTY: I'm SOorry -—-
THE COURT: You're relying on the 2005 expression
that it’s de novo.
MR. FLAHERTY: Yes. Yes.
THE COURT: Yeah. And -- pPresumably, the 2009
doesn’t say that.

MR. FLAHERTY: Well, what they say at the
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beginning is they say --

THE COURT: Doesn’t repeat it.

MR. FLAHERTY: Farly on in the 2009 order, 1
believe, they say: We previously concluded in 2005 --

THE COURT: Okay.

MR, FLAHERTY: -- that this is what the statute
reguires.

THE COURT: Yeah.

MR, FLAHERTY: So I don't think --

THE COURT: All right.

MR. FLAHERTY: -- the Court felt compelied to
undertake a new analysis, despite any arguments to the
contrary from Local 14 at that point in time.

THE COURT: Okay.

MR. FLAOHERTY: ©Now Local 14 has kind of latched
onto a statement at the beginning of the 2005 order of
affirmance where the Court said its review is limited to
determining whether there was substantial evidence in the

record to support the agency determination or statutory

determination. Well, if you look at footnote 9 of the 2005

Supreme Court order, you see that Local 14's reliance is
misplaced because the Court actually relied on two prior
cases, Christensen versus —-- SIIS versus Christensen,

excuse me, but then it also relied on State Farm, wnich I

just talked about. Well, Christensen did involve the
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interpretation of a statute. It involved only a review of
the record for substantial evidence or not as to whether
asbestos exposure aggravated this worker’s condition.
QOkay?

S0, the Court was relying on Christensen in 2005
to say: The EMRB’s conclusion that there was a good faith
doubt is supported by substantial evidence. So, for
statutory interpretation, the Court is relying on State
Farm. And that’s a well-established body of law here in
Nevada, Your Honor.

And certainly the Court -- excuse me, the Board
didn’t have implied authority to order a second
discretionary runoff election because the only situation in
which the powers of administrative agency can be implied is
whether necessary the agency’s performance of its expressed
statutory duties. That’s Henderson versus Kilgore. The
Board did not have a statutory duty to hold a first
election. I mean, that was its option. Okay? Because
they believed they had a good faith doubt and the Supreme
Court ultimately concluded that was supported by
substantial evidence.

Now in contrast, because of its own regulation,
having said we find the results inconclusive, they then did
have a duty to conduct that runoff election, but they

fulfilled that duty, Your Honor. Okay? So there was no
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requirement, okay, there was no requirement -- there’s
nothing -- there’s no mandate that the Board has to fulfill
that authorizes it to order another election, but, most
importantly, to order another runoff election with a
standard contrary to NRS 288.160 subsection (4} because the
Supreme Court said twice: It doesn’t matter what the
results are, you’ve got to follow that statute.

Therefore, any approach -- any argument that the
Board’s approach was rational because 1t was consistent
with decisions from other jurisdictions, it just simply
doesn’t help. I’ve said this before, 288.160 subsection
(4 is different.

This is also ad hoc rule making, Your Honor.
Local 14 has argued that this is a unique circumstance,
it’s really not going to happen again because the Board is
nc longer following its experimental interpretation of NAC
288.110. Okay? Well, the Board can’t do that. The Board
igs -- the Board’s stuck with 288.160 sub (4) and its
interpretation of NAC 288.110 can’t be contrary to that.
Tt’s been displaced. Any contrary construction has been
displaced.

And this really -- this doesn’t just affect these
two parties. This is why this is ad hoc rule making. What
the Roard’s done is without notice, without workshops,

without public hearings, it’s announced a new rule. Okay?
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When we have an election and a runoff election and we think
the results are inconclusive, we have the discretion --
it’s this mandatory discretionary runoff election. Okay?
Required discretionary runoff election, which are
oxymoronic, Your Honor. We have this ability to do this
second runoff election but we don’t have to follow the
rules in 288.160 sub (4). That’s rule making, Your Honor,
and that should be struck down and you have the
Jurisdiction to do that.

Your Honor, I -- based on, you know, prior
appearances before the Board and here in front of you, I
suspect that you’re soon going to hear what you said in
prior orders and, in fact, what you said in prior orders
and prior remarks from the bench have helped drive --

THE COURT: They always come back to haunt me.

MR. FLAHERTY: Okay. They’ve helped drive what
happened at the EMRB and I know you don’t like hearing it
so I'm going to start by telling you what you didn’t say.

THE COURT: Okay.

MR. FLAHERTY: Okay. Okay.

THE COURT: All right.

MR. FLAHERTY: You didn’t tell the Board that it
could or should disregard two Supreme Court orders. Okay.
You didn’t tell the Board that it had a duty to resolve its

doubt. Okay? In April of 2007 in your order, you said it
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was within the EMRB’s 3urisdiction to resclve doubt in
accordance with NRS and NAC 288, that their jurisdiction
was not exhausted.

Okay? And the transcript prior to that order, you
said the EMRR still had jurisdiction. Because remember, at
this point, the Board had done the first election and
they’ve said -- I think they said: We’ve exhausted our
jurisdiction. And you were, I think, scratching your head,
Your Honor, and saying: What do you mean you’ve exhausted
your jurisdiction?

But you made no findings that the Board had to
proceed in a certain fashion. You said:

The EMRB must resolve the issue in accordance with

its power and Jjurisdiction.

Okay? You didn’t say they had to resolve their
doubt; you said they had to resolve the issue.

And, of course, NAC 288.110 sub (7) was sitting
right there saying: Once you label these election results
as inconclusive your own regulation says you get to do a
runoff. You said there’s more the Board can do and it
can’'t stop or it did. Again, NAC prohibited from stopping
where it did.

You remanded to the Board with direction that they
have further jurisdiction without any direction on how they

were supposed exercise il.
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THE COURT: And that was my mistake, eh?

MR. FLAHERTY: Well, it wasn’t a mistake, Your
Honor. You know, and I don’'t =-- you know, this is a
vigorously contested case, you know, and the parties are
advocating to the best of their ability and Local 14 made
some arguments based on your remarks and the Board was
persuaded. Okay? But that doesn’t mean the Board was
right. In fact, the Board was wrong.

Your order in January l6w; 2008, you remanded to
the Board and said: Look, you’ve got to conduct a runoff
election. You know, that’s what the regulation says.

January 31°%, 2013, you said to the Board: Your

order -- your election plan needs to be reasonably
calculated to produce a definitive result.

Okay? And the reason I wanted to point that out
to you is at various points in the pleadings it’s been --
either in the pleadings or in priocr arguments, it’s been
represented you told the Board that there had to be a plan
calculated to produce a result. Okay? Well the reason I'm
dwelling on the word reasonably is because it’s a
qualifier. It expresses the fact that the Board has
iimited authority. Okay? So reasonably is important
because it wasn’t reasonable to --

THE COURT: When you say limited authority, you

mean limited by the statute as the Supreme Court has
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entered?

MR. FLAHERTY: Precisely. So it certainly wasn’t
reasonable. TIt’s not a reasonable calculation to ignore
the Nevada Supreme Court to get a result. That’s not
allowed, Your Honor.

There was a January 8%, 2013 transcript where this
was the one where you said the Legislature doesn’t intend
[indiscernible}l. You said the EMRB has wide discretion,
but it has to be something reasonably calculated to produce
a definitive result.

You remanded to the EMRB to come up with a plan
that it thinks is best and to explain it and, if I could
speculate, Your Honer, I suspect that maybe your
frustration or concern, might be the better word, is that
the Board is just saying: We’ve exhausted our
jurisdiction. They’re just doing things and you’ re not
understanding why they’re doing it. And, so, you say: GO
back, come up with an election plan, and explain what it's
going to do. How -- you know, how this was reasonably
calculated to produce a result. Okay?

And, in fact, counsel for ESEA at that point in
time asked you a clarifying gquestion and said: Your Honor,
am I correct that there’s nothing precluding the Board from
proceeding forward with the plan that it already has? And

you said: No, there isn’t. But I think what you wanted
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was an explanation as to how that plan was reasonably
calculated.

And, in fact, that’s what got us Nevada Supreme
Court number three, but what’s clear -- and the reason I
went through that exercise, Your Honor, is because you
never told the Board it had a duty to resolve all doubts.
It doesn’t have a duty to resolve all doubts. Its primary
duty, its number one duty, head and shoulders above any
other duty it might have, is labor stability, Your Honor.

Reading the Board’s 2015 and 2016 orders as a
whole, it’s clear it was dissatisfied with the results of
the first runoff election, which was correctly held
pursuant to the Supreme Court orders and the provisions of
NRS 288.110 (7) and NAC 288 -- excuse me. That should have
been NAC 288.110 sub (7) and sub (10) (d) as well for that
same regqgulation and the 2009 Supreme Court order.

So to address this dissatisfaction, the Board
really engaged in semantic gymnastics to find a way to get
around the runoff results and contrived the artifice that
the Legislature through NRS 288.160 sub (4) required the
Board to resolve its doubt by whatever means necessary to
determine a winner. Okay? They then ordered this second
runoff election which is somehow both discretionary and
required and then let -- designated Local 14 as the new

bargaining agent based on the results of that election even
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though Local 14 didn’t cbtain votes from the majority of
the bargaining unit.

36 here’s what the ESEA is asking you to do, Your
Honor. We’re asking you to find that the Board exceeded
its jurisdiction and violated NRS 288.160 subsection (4}
when it ordered the second discretionary runoff election,
fhe results of which were to be determined by a majority of
votes cast rather than the majority of the bargaining unit.

We’re also asking you to find that the Board
exceeded its jurisdiction and violated NRS 288.160
subsection (4) when it designated or certified Local 14 as
the new bargaining agent in the wake of the second
discretionary runoff election where although Local 14
obtained a majority of votes cast, it did not obtain votes
of the majority of bargaining unit as required by NRS
288.160 subsection {4).

Also, Your Honor, we’d ask you to rule that to the
extent thalt the Board concluded it had a duty to resolve
all doubt, it erred as a matter of law.

And then, lastly, Your Honor, 1 have another one
nere. TIt’s in red because I was going to be careful about
it --

THE COURT: Because when you phrase it that way,
it pushes you towards the majority of those who vote. 1Is

that what you’re saying?
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MR. FLAHERTY: No. ©No. I think what it does is
it helps to -~ it help -- it addresses the conundrum, Your
Honor. In other words, if you say to the Board, nothing in
NRS 288.160 subsection (4) requires you to regolve all
doubt, well that’s the escape clause. I mean, the Board
can breathe a sigh of relief and say: Oh, okay. Well, we
had the election, we had the runoff election, and —--

THE COURT: But if I'm hearing you correct, you
think that the phraseology that I used in the previous
order seemed to indicate that you must -- you can’t just --
that you must resolve all doubt.

MR. FLAHERTY: Right. You never said that, Your
Honor, but if you look at different things you said at
different points, I can see how it was all put together,
but you never said that. You know, you never said that,
and that duty doesn’t exist, and that’s why I’'m asking you
-—- the ESEA is asking you to make this finding.

And then the last one, Your Honor, and this cone -—-
I offer this for your consideration, Your Honor. Okay? We
already talked about the fact that ESEA cannot have it both
ways. The Supreme Court orders are the law of the case,
but if you thought there was latitude there, Your Honor,
you could make a finding that to the extent the Board
concluded that the results of the first runoff election

were inconclusive and definite or not meaningful, it erred
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as a matter of law.

THE COURT: Explain that one to me.

MR. FLAHERTY: Well, Your Honor, this gets to the
whole notion of how we got here in the first place and I
went through the numbers with the hypothetical bargaining
anit of 1,000 employees. And, so0, applying that here, in
the first election, there were 10,3860 empleoyees in the
pargaining unit. Okay? If you divide that by two and add
one, for 50 percent plus one, you get 5,194, Okay? Now,
in that election, ESEA got 1,932, TLocal 14 got 2,711, and
no union got 93.

So, the Board, at that point, could have said:
There’s nothing inconclusive. Okay? Because even if we
take the no union vote and add it to Local 14, that only
gets us 2,804. And, in fact, even if we took the no union
vote and the ESEA vote and added it to Local 14, we still
don’t get to 5,1%94. And it’s been the same in all three
elections. The Board made a point of this in its brief. I
forget the precise numbers, but when you look at the total
percentage of the bargaining unit that voted, it was 45
percent, 46 percent, 45 percent. We’ve never had half the
bargaining unit vote. And so the Board could have said:
Well, there’s nothing inconclusive because, you know,
nobody got a majority of the bargain -- no ballot option in

any of these elections got a majority of the bargaining
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unit plus one.

But, having said that, Your Honor, if you believe
that the Nevada Supreme Court has said these are
inconclusive results, we understand completely.

THE COURT: Okay.

MR. FLAHERTY: All right. Thank you.

THE COURT: Sounds reasonable. Doesn’t 1it?

MS. MARTIN: Not very, Your Honor.

THE COURT: Not very. Okay.

MS. MARTIN: Good morning, Your Honor. Good
morning., Still morning.

THE COURY: Oh, excuse me one second. Do you =--
does anybody need a break?

All right. Go ahead.

M5. MARTIN: This is a day that my client,
Teamsters Local 14 and the thousands of CCSD employees who
have voted for Local 14 have been waiting for for a very,
very long time.

I'm going to start with the issue of labor
stability because the way it’s been addressed by opposing
counsel is not accurate. Collective bargaining in this
country -- collect -- is unigque, both in the federal system
and in the Nevada system. Unique as opposed to the way
collective bargaining works in other countries because we

have a system of exclusive representation. In many other
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countries, multiple unions represent a workforce, each
representing whatever proportion of the workforce they
represent. Here we have a system similar to democratic
government where the winner takes aill, the winner is the
exclusive representative of the entire bargaining unit.

and, in fact, the Wagner Act, the National Labor
Relations Act, was modeled after a theory of democratic
government where you bring about stability by letting
people participate in a democratic fashion and choose their
representatives. Their exclusive representative will then
represent the will of those people.

That’s what the Federal National Labor Relations
Act —-- the underlying theory of the Federal National Labor
Relations Act that allows collective bargaining through
selection of representatives through a democratic vote is
based on and that’s what the Nevada law is based on. We
have a system of exclusive representative and we have a
statute that says over, and over, and over again the word
majority.

Nowhere in NRS 288.160 do we see the word
stability. That statute is all about letting employees
choose their representative and letting the majority of
representatives serve as the exclusive representative.

THE COURT: That’s why I asked him, Mr. Flaherty,

where -- what’s the source for this notion and he pointed
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to at least one case, as I recall, and I think there were
more than the one. So what do you say? You disagree with
that that --

M5. MARTIN: I said -- my response is that the
notion of stability is -- it’s undoubtedly true that
collective bargaining laws are intended to produce
stability but through the following mechanism. If we don’t
have collective bargaining at all, employees will be
disgruntled because they have no voice and they may strike,
they might disrupt operations in one way or another. So we
let them have a voice through a democratic mechanism,
through a vote and other means of choosing who represents
them as the exclusive representative. But that
representative has to represent them. We don’t have
stability just because we have one union in place that can
never be displaced. That’s not stability. Leaving ESEA in
place will not make the 4,000 plus employees who voted for
Teamsters be happy just because they’re told by the EMRB or
the - or by this Court or the Nevada Supreme Court: Tough
luck. That won’t bring about stability. Fmployees will be
just as disgruntled because they’re unhappy with the
representation that they’ve had for over a decade.

So stability --

THE COURT: What’s wrong with the notion that the

answer to that is what was described as prior to the ‘60s
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where they had no union representation and that this --
allowing it even represented a change and that in doing so0,
the Legislature determined -- in putting the language 1in,
the Legislature determined that this is as far as they were
willing to go and logically you could say in the name of
stability and just as logically you could say there were
other factors +hat entered inte it. So -- but, at any
rate, what’s wrong with that argument? It makes sense.
Does it not?

MS. MARTIN: Well it makes -- but the language
that the Legislature put in in NRS 288.160 refers to a
majority in each of the subsections.

THE COURT: Yeah.

MS. MARTIN: And it talked -- but the overarching
sort of purpose of this section of NRS 288 is to allow —--
is to -- it governs how employees choose their
representative.

THE COURT: Yeah.

MS. MARTIN: Subsections (1) and (2) relate to a
situation where there is no representative and there’s only
one union that wants to come in and represent those
employees. Subsection (3) relates to when the government -
- local government employer chooses to evict, or decertify,
remove an incumbent representative. And subsection (4) and

(5) relate to the situation where there’s two compeling
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representatives.

And the -- but all of the sections use the word
majority. So they’re all premised on this notion you bring
about labor stability by allowing employees to choose.

50 we're in the situation where the NRS 288.160
subgection (4) has interpreted in a specific way by the
Nevada Supreme Court and we’ve had two elections that have
produced inconclusive results. That’s what the Supreme
Court has said and then we’re faced with what Your Honor
has described, I think, as a conundrum. And, seo, I wanbt to
make -- explain why I believe that conundrum can be
resolved, consistent with how the EMRB did it, without
conflicting with the =-- or, you know, without disregarding
the Supreme Court opinions.

THE COURT: Okay.

MS. MARTIN: But before I get to that --

THE COURT: In other words, supportive of what —--
exactly what the EMRB said?

MS. MARTIN: Yeah. Before I get to that, I just
want to make one point about -- one more point about labor
stability because the EMRB, as the administrative agency
that is the sort of policy making arm, right, that gets to
figure out how to implement policy so that it furthers the
objectives of the statute, has something to say about how

we bring about labor stability and its opinion that’s
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pending on review here. And I'm on page 3 of that opinion.
IT’m going to read to you a portion of it. It says:

The concept of stability and iabor relations,
which is a fundamental objective of the act, cannot be
reconciled with an open-—ended process of this sort.

Referring to repeat elections under the same vote
counting standard.

Existing doubt as to majority support is not
conducive to stability and labor relations and the
basic premise of the election process or that the
election process will have a conclusion, that it wiil
supply an answer to our good faith doubt, and that
elections can be conducted in a relatively expeditious
manner.

So, the EMRB sort of --

THE COURT: Is that -- isn’t that just another way
of saying we really need to resolve this issue once and for
all?

MS. MARTIN: Yes. It’s saying that we need to
resoclve this issue, not that we need to just say: Okay, we
can’t figure out how to resolve it so let’s shove it under
the rug and leave a dictator in place, It doesn’t have
majority support.

THE COURT: ©Ooh. Ooh, the dictator.

MS. MARTIN: And that may be a strong word, but
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this is a union -~

THE COURT: That’s fair.

MS. MARTIN: -~ that has --

THE COURT: He called you an oxymoron, I think, at
¢ne point, so a dictator is fair.

MS. MARTIN: I mean, it’s fair to say that a union
that has progressively gotten fewer and fewer votes and the
most recent election, it received votes from less than 10
percent of the bargaining unit is not represented by a
majority of those employees. It is not conducive to labor
peace. So we have to -- and that’s the conundrum ¥ think
that Your Honor identified.

50, Your Honor, when you provided a lay of the
land at the start of this hearing, T think you broke the
case ilssues into sort of two boxes, which I think are
appropriate,

THE COURT: Yeah.

MS. MARTIN: And I’'ll sort of repeat how T
understood them and then sort of make my comments from
there. You said -- or I think one box is: Was the EMRB
permitted or required to do something following the second
election? Could it just abandon the process or was it
required or permitted to do something? And, if so, then
what?

And I -- 1f I understood Your Honor’s sort of
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tentative ruling at the start of the hearing correctly, we
agree that the EMRB is permitted or required, and I don't
know that we need to get into the distinction here, to do
something. It can’t just shove this under the rug and
leave EMRB —— leave a union that got 970 voters in place
and say it’s --

THE COURT: Well, when you say -—-

MS. MARTIN: -- the majority representative.

TEE COURT: When vyou say it was required to do
something, you can’t just leave the union, we only got 900
-— is that really what had to be the impetus of the Board
to act? Why couldn’t it simply be that the Board issued
some opinion, and had the Board issued an opinion that was
consistent with the lay of the land, -- if it had issued an
opinion which recognized the Supreme Court mandate to
follow, the statute as written, then that --

MS. MARTIN: I --

THE COURT: -- would have rescolved it. It did not
-~- in other words, while they certainly may have and
perhaps had to, or however you want to phrase it, do
something, you didn’t have to do something that seemed To
conflict with the Supreme Court law. Didn’t it?

MS. MARTIN: Let me address that in pieces.

THE COURT: Okay.

MS. MARTIN: Let me start with what the Board had
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to do or could do --

THE COURT: Yeah.

MS. MARTIN: -- in terms of not just ignoring the
situvation --

THE COURT: All right.

MS5. MARTIN: ~-- and then I'11 address the method
the Board chose to use,.

50, let me start by saying that the Supreme Court
opinions address the -- what was to happen in the first
election, what was to happen in the second election. They
don’t address what happens after the second election if the
runoff results -- the results of the runoff are
inconclusive, nothing in either of those opinions tells us
what happens next. And that’s the situation that the EMRB
is confronted with.

50, -— and that’s really the guestion at the heart
of this case. 8o I -- my first argument is to say that I
don’t believe the Supreme Court opinions control what
happens here now at all because they don’t tell us what
happens after the second election. If we accept the
premise that employees are represented by a union that is
supported by the majority, they don’t tell us what to do
now when the election process that was held -- up until the
second election did not produce a majority vote.

So, here’s the situation of the EMRB after the
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second election. The Local 14 had received more votes in
the first election. Local 14 had received more votes in —-
than in the second election and more votes that it received
in the first election and the ESEA received less, but yet
neither union received votes from a majority of all of the
employees in the bargaining unit as —-- I think as Mr.
Flaherty said. The majority of employees just didn’t vote.

9o the —-- there were -- just as a pure matter of
law, there were three options available to the EMRB. The
EMRB could have continued to do the same thing over and
over again, hold the same election under the same
ineffective vote counting standard over and over again and
maybe it would have led to conclusive results. Local 14 is
getting more and more votes each time. So, maybe if we go
on this trend, Local 14 will get to a super majority but
neither union has said the EMRB should continue to hold the
same election over and over again. Both unions agree that
something different should happen third time arcund.

The ESEA says, do nothing, essentially. Aband --
and when T say do nothing, I mean abandon the election
process. Leave ESEA in place. Local 14 says: No, the
Roard had to come up with another mechanism for determining
what a majority of employees wants because that’s what will
bring about labor stability; that EMRB had to do something

different -- come up with some other method to carry out
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its mandate of ensuring that a majority of employees choose
their representative and we have labor stability because
employees have, essentially, democracy in the work place.

S50, ESEA -- let’s start with what ESFEA says. ESEA
says, you know, do nothing, leave ESEA in place. I will
argue that -- and I'm going to lay out my argument that it
would be contrary to NRS 288.160 subsection (4), contrary
to the statute, contrary to the Supreme Court orders, and,
yes, as counsel has pointed out, contrary to this Court’s
orders in this case.

THE COURT: Here we go again.

MS. MARTIN: What’s that?

THE COURT: There we go again.

MS. MARTIN: Well we’ll start --

THE COURT: My comments.

MS. MARTIN: -- with the statute and the Supreme
Court.

THE COURT: My comments come back to haunt me.

MS. MARTIN: T don't think so. I think they’re
very helpful and they’ve been helpful to the EMRB in the
process of this case.

S0, NRS 288.160 subsection (4), and I'm going to
read it because I think that the language is very
important. It says:

If the --
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THE COURT: Excuse me just one second here.

MS. MARTIN: And T have an extra copy, Your Honor,
if that would be helpful.

THE COURT: Yeah. That would be easier than
sorting through all of these --

MS. MARTIN: May I approach?

THE COQURT: Yes, please. Thank you. 288.160.

MS. MARTIN: Yep. And I'm at aubgection (4) which
is the subsection that this case entail -- involves.

It says: If the Board in good faith doubts

whether any employee organization is supported by a
majority of the local government employees in the
particular bargaining unit, it may conduct an election
by secret ballot upon the gquestion.

So, it says: Whether any employee organization is
supported by a majority of the employees. It doesn’'t say:
Have a referendum on the challenging union, on the rival
union, and if the -- it doesn’t say: Have an up or down
vote on Local 14 in this case and if Local 14 doesn’t
prevail on that up or down vote abandon the process. It
says: Have an election to decide whether either union, any
union, has a majority support. That’s what the mandate of
the statute is.

And the way the EMRB carried out the election

reflects this. Local 14 wasn’t the only choice on the
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ballot. It wasn’t: Do you want Local 14 or not, yes or
no? It was, initially: Local 14 versus ESEA versus no
union. And then in the runoff: Local 14 versus ESEA.
ESEA was always on the ballot. This was always a
competitive election between two unions.

So, what we know from the results, what is, you
know, beyond dispute, is that that election did not show
that ESEA has majority support. We have -- we can’t ignore
that fact, which is what ESEA would like us to do at this
point, 1is like us, and that was the point of my opposing
counsel’s comments about: Let’s pretend -- let’s look back
and see if the EMRB shouldn’t have ordered this election to
begin with because we’d like to pretend that this process
never started, but it did and we have the election. The
Supreme Court said that the EMRB was correct to hold this
election and we have the results of this election so we
know -- if we believe that 288.160 subsection (4) means
what it says, then we can’t accept the EMRB -- ESEA remains
the representative because it doesn’t have a majority
support under that vote counting standard.

THE COURT: Well it doesn’t have majority support
of those who voted.

MS. MARTIN: That’s correct and that’s the
standard the Supreme Court said to use in those first two

elections. It said to use a majority of all the bargaining
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unit, all potential voters, and it -- there’s nothing that
says: Well, let’s assume that all the employees that
didn’t vote support ESEA. There’s nothing that supports
that notion.

THE COURT: Well doesn’t that alsc assume there’s
nothing that the Board could do which would produce or 1is
more likely to produce a vote of all of the -- or closer to
a vote of all of the unit?

MS. MARTIN: Well --

THE CQOURT: What if they -- oh here comes my
comments, but -- I am not suggesting or prescribing
something, I'm just thinking. Perhaps there’s some way the
Board could do an election in which significantly more vote
than did vote. Would that not then comply with what I'm
leaning towards saying is the letter of the law?

MS. MARTIN: Well, Your Honor, let me answer your
question this way. After the -- when the second election
was ordered, and the Supreme Court —-- after the Supreme
Court’s second opinion when the Supreme Court said: Use
the same voting standard. The EMRB then said: Okay, we're
going to use the same election plan we used previously.

And Local 14 said: That doesn’t make sense. 1f we're
going to use the same -- if we’re going tec have the same
voting counting standard, let’s come up with a different

election pilan that’s reasonably calculated -- this is the
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language: Reasonably calculated to produce a definitive
result.

THE COURT: This is them saying it’s not their
fault.

MS. MARTIN: And so —-- actually, it’s a little bit
more complex than that.

THE COURT: Oh.

MS. MARTIN: So that was our argument and we came
up with some ideas on how to do that and we presented them
to the EMRB and the EMRB talked to the ESEA about it and
the ESEA said: Absolutely no.

THE COURT: Okay.

MS. MARTIN: And the EMRB said: Well, look, we
don’t want to have more petitions for judicial review, so
we’re not going to do something different because ESEA will
file a petition for judicial review. So we’ll do the same
thing.

Well, unfortunately, that led us to file a
petition for judicial review and we were here, you know,
before the second election was held, after it had been
ordered by this Court and the Supreme Court, but before the
second election was held and we said: Let’s not have the
same election plan if we have to meet the same standard.
Let’s do something that gets more voters out to the polls.

Let’s do something that holds more voters.
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and Your Honor agreed with us and Your Honor said:
The FEMRB is obligated -- you’re not going to tell the EMRB
what to do, but their obligated to do something that’s
reasonabply calculated to produce a definitive result. And
just holding a bare sort of send out the ballot, see what
comes back, isn’t enough.

Well, the EMRB -- so Your Honor made that order.
The EMRB tocok it up to the Supreme Court on a writ and the
Supreme Court essentially said, we’re not going to review
this before the election happens, which I think is a signal
that the Supreme Court wanted to see these results to
figure out what to do next. Right? That it wasn’t good to
just march down the same path, but, in any event, that’s my
speculation.

But the -- so there is. Yes. There are other
election methods of holding elections that could be used to
bring more voters out of the woodwork. There could be -—--
we had proposed two things, if T recall correctly, after
the second election. We had proposed electronic voting,
which sometimes makes voting easier than someone having to
go down to the post office and dropping off a baliot. And
we had also proposed a rolling election which is used in
some shareholder elections when there’s a quorum
requirement, which voting just remains open until there’s a

number of employees vote.
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THE COURT: If they set it up so on rayday, vyou
don’t get paid unless you vote.

M5. MARTIN: That might encourage people to vote
for sure. But it -- there are a number of ways. For
instance, the EMREB, when it wants to encourage voter
turnout, what it does is it holds elections in the
workplace but on payday when more employees are iikely to
show up to get their paychecks. So there are ways to
encourage more voter turnout.

But what Your Honor said was: Come up with a
system that’s reasonably calculated to produce a definitive
result, bubt T'm not going to tell you how to do that. And,
so, when we went back to the drawing board for the third
election, that’s what the EMRB did. It came up with a
system that would produce a definitive result. Tt came up
with a new vote counting method and ~-

THE COURT: Remind me what the new vote counting
method was.

MS. MARTIN: The new vote counting was to use the
same voting counting method that occurs, as you pointed
out, in every other election in this country and in our
democratical -- in our governmental --

THE COURT: Yes.

M5, MARTIN: -- elections and in other labor

relations elections.
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THE COURT: So what they did was use the same
method and simply reinterpret the controlling statute?

MS. MARTIN: Well, let me get back to that then
because I don’'t believe it’s a reinterpretation of the
controlling statute.

THE COURT: Okay.

MS. MARTIN: Because the statute doesn’t -- you
know, the statute and the Supreme Court opinion say: Have
an up and down election between two unions, the two
competing unions, and they don’t -- the statute doesn’t
say, and the Supreme Court opinions don’t say, what to do
if that election doesn’t produce a conclusive result., And
nothing in the statute or the regulation, as T read 1it,
ties the EMRB’s hands and says: You can’t do it in a
particular way.

Let me read you some quotes from the Supreme Court
opinion, the first Supreme Court opinion, on this question
of what the elections that were held were about. On page 7
of this -- this is the 2005 decision:

NRS 288.160 subsection (4) establishes a method of
determining which organization is supported by a
majority of the bargaining unit.

Again, --

THE COURT: I'm sorry. Did you say page 5%

MS. MARTIN: Page 7.
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THE COURT: 7. QOkay. All right.

MS. MARTIN: Are you ready?

THE COURT: Yeah,

MS. MARTIN: And so it says: NRS 288.160
subsection (4) establishes a method of determining
which organization is supported by a majority of the
bargaining unit.

So it doesn’t say whether the rival union or the

challenging union 1is supported, it says which organization.

On page 9, it says: The EMRB determined that a
good faith doubt existed as to whether Local 14 or ESEA
had majority status.

S0 that’s the question for the election, whether

elther of those unions had a majority status.
And, again, on page 10, it’s referring to the
EMRB’ s order that was on review in that case:

The order states that the EMRB will require either
ESEA or Local 14 to obtain a majority of the bargaining
unit employee votes before it will recognize it as CCD --
CCS8Cs —-- CCSD’s exclusive bargaining representative.

S0, 1t makes clear that this is not --

THE COURT: You want to be clear now because
you're reading towards the language that I find fairly
binding and that’s on page 10, where you left off:

Plain and unambiguous language.
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MS., MARTIN: It does have that language about the
statute being plain and unambiguous and T -- and let me
respond to that now.

THE COURT: Okay.

MS. MARTIN: Well, again, I made the point. It
doesn’t tell us what to do next.

Here’s what -- this case has been up to the
Supreme Court three times. Every time =-- there were
multiple issues, with exception of the writ petition which
was solely about the District Court’s Jjurisdiction. But so
cach time -- each of the first two times there were
multiple issues before the Court and on every single
occasion, the Court essentially adopted the EMRB’s view of
the statute and the regulationsg, the view of the law, with
one exception. And that exception was when the EMRB tried
to abandon the election process after the first election
and it tried -- if Your Honor will recall, two different
times and Your Honor said no two different times after the
first election. First time you said we don’t have
jurisdiction and Your Honor: No, you do have Jurisdiction
and sent it back to them. And then it said exactly what
counsel is arguing should be said here: Inconclusive
results should mean that we just shouldn’t keep doing the
same thing over and over again and let’s give up. And Your

Honor said: No, you can’t give up.
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And, yes, 1I'm paraphrasing. I don't think Your
Honor expected a close textual reading of your quotes, so
I'm going to paraphrase them.

And, so, that was the only time the Supreme Court
disregarded or didn’t defer. Whether it used the term of
plain and unambiguous or not, it didn’t defer to the EMRB’s
ruling. Every other ruling that was of the EMRB that was
appealed in this case, the Supreme Court affirmed the EMRB.
The only time it didn’t was when the EMRB tried to walk
away from this election process.

THE COURT: Okay.

Ms3. MARTIN: So, yes. The decision contains this
language of plain and unambiguous but it only got there
after the EMRB made this initial decision to adopt this
election process.

I -- so0, before this election, between ESEA and
Local 14, the EMRB had held every single election the EMRB
had held over -- since the 1960s and the days of Al
Bramlet, right, every single election the EMRB held, it
held it -- an election under the regular system, you know,
simple majority produces a winner. And this was the first
time and the Supreme Court said: Yeah, the EMRB is right.
I think we can wonder whether the Supreme Court would have
reached a different conclusion if the EMRB had adopted --

followed its normal vote counting standard and ESEA was the
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-—- seeking review of that, whether the Supreme Court would
have said: Yeah, the EMRB is right. I think that’'s
probably the case. That’s obviously my speculation. It
has the language plain and unambiguous.

But let’s then look at other ways that one might
deal with that language, given the conundrum, because if
there weren’t this conundrum -- look, if ESEA had gotten
the majority of votes, we wouldn’t have this conundrum.

THE COURT: Sure.

MS. MARTIN: And we could all say: Okay, well
let’s -- well we don’t necessarily agree with the process

but there’s not really this conundrum, but we do have this

THE COQURT: Why wouldn’t we? Couldn’t Local 14
have taken the position that ESEA did then -- I mean, that
RSEA does now and say: You know, just because you’ve got a
majority in this election deesn’t decide it. We must hold
an election that, you know, fulfills the mandate and the
statute, the clear and unambiguous language that says it
must be a majority of the bargaining unit. I mean,
wouldn’t —-- couldn’t they have just -~

MS. MARTIN: Well --

THE COURT: -- have taken that positicn?

MS. MARTIN: Well the -- the position that we're

in ig that the EMRB essentially followed the directions of
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this Court to come up with a different system after the
second election and -- but this Court’s guidance that it
wasn’t going to tell the EMRB how to do that. 8o the EMRB
did that.

But we have this conundrum. So we have to figure
out how to deal with the Supreme Court opinions and what to
do now because we want labor stability and labor stability
only comes about when employees have are -- have democracy
in the workplace, which they don’t have right now and they
haven’t had for 14 years. Right?

You know, just as a little tangent, we all
remember during the Bush v. Gore election in 2000 when it
took us maybe, I don't know, 40 or 50 days, to figure out
who are president was and how the whole nation was on the
edge of their seats and it felt like a very uncomfortable
position to be in when our election didn’t produce ~-

THE COURT: We learned -- the fate of the —-

M5. MARTIN: We didn’t know who our --

THE COURT: -- nation relied upon chads.

MS. MARTIN: Right. And we didn’t know it would
happen and that was 50 days. Here we have 14 years.

THE COURT: Yeah.

M5, MARTIN: That doesn’t bring about stability.

THE COURT: 1 agree,

MS. MARTIN: 1 can guarantee you those 4,000
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employees, if there’s an order saying you’re stuck with
ESEA and there’s no way you can ever displace them, that'’s
not going to lead those 4,000 employees to say: Oh, great,
let’s be happy at work. They’re unhappy with their
representation. They don’t feel like they’re getting
adequate representation. Right? That’s what leads to
revolutions in other countries.

So, let’s talk about how we deal with the Supreme
Court’s orders.

THE COURT: Okay.

MS. MARTIN: The Supreme Court order —-- there’s a
number of things to point out about it. First of all, as I
pocinted out, —--

THE COURT: And you’re talking about the last
order?

MS. MARTIN: I’'m talking about both of the orders.

THE COURT: Okay. All right.

MS. MARTIN: Not the order on the writ petition
but the two orders, one from 2005 and the 2008 or ‘9 --

THE COURT: *9.

MS. MARTIN: Whatever.

THE COURT: Yeah. Okay.

MS. MARTIN: So, a couple of things are worth
noting. I pointed out, in all respects except one, the

EMRB adopted —-— or the Supreme Court adopted the EMRB’s
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view of things. Second, neither of those opinions were
published. And that’s important because —-

THE COURT: Yeah.

MS. MARTIN: -- 1if the Supreme Court is trying to
adopt a definitive interpretation of a statute or a
regulation that will bind future parties, it publishes its
opinions. When it issues an opinion that’s not published,
it’s essentially saying: No one has to follow this opinion
except the parties.

THE COURT: And you don’t buy into the law of the
case argument?

MS. MARTIN: Well then I'm going to get to the
next -- 8o that is the only argument. That’s the only real
argument the ESEA has for why those opinions, if you read
them as ESEA does, and, again, I don’t bhelieve they tell.us
what happens now, but if you read them as some sort of
definitive interpretation about any election vote counting
standard, even the third election, post-runoff election,
all ESEA’s goit is the law of the case doctrine. That’s all
it’s got. And the law of the case doctrine is not an
inflexible doctrine and it’s not a doctrine that’s -- that
only -- the exceptions to that doctrine are not ones that
can only be invoked by the Supreme Court.

S0 there are three established exceptions to the

Supreme —-- to the law of the case doctrine that exist in
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courts around —-- courts around this country has adopted,
both the federal courts and state courts. One applies
where there’s intervening decision from a superior court
and that is the one that the Supreme Court explicitly --
the Nevada Supreme Court explicitly adopted in the Shoe
[phonetic] case. That’s not relevant here. There’s not an
intervening Supreme Court case that we’'re relying on.
There’s been no Supreme Court cases on this statute inter -
- you know, I think, ever, but certainly not intervening.

So that’s not at issue. And by that, that’s the
statute, the relevant subsection of the statute, I should
say.

There are two other exceptions that sometimes are
sort of overlapping. One is where following the law of the
case would workX a manifest injustice. That’s the standard.
And the other is where the -- there’s sort of new evidence
or new facts or new events that lead the Court to revisit
its earlier ruling.

And in the Shoe [phonetic] case, the Supreme --
the Nevada Supreme Court has not -- did not --

THE COURT: Meaning the issuing Court to
reevaluate.

MS, MARTIN: Well let’s get into that.

THE COURT: Okay.

MS. MARTIN: So the Shoe [phonetic] Court did not
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adopt those -- explicitly adopt those exceptions because
that wasn’t the case before it, It adopted a different
exception. So te say that the Shoe [phonetic] Court didn’t
adopt those exceptions is sort of beside the point because
the Court adopted a different exception that was more
appropriate to the facts before it, the case before it.

But the Shoe [phonetic] Court did, and in language we
quoted in our brief, acknowledged those exceptions and
acknowledged that they’re viable under Nevada law.

So then the question is: Which court can find
that one of those exceptions apply? Is it only the Supreme
Court that can decide that applying the rule of the prior
decisions of the Supreme Court would work a manifest
injustice or that new facts, or new evidence, new
information, lead the Court to apply the rules differently?
You know, the argument that only the Supreme Court can do
that is —- was made for the first time, not even in
counsel’s Reply brief, made for the first time here today.
I would be happy for the opportunity to go and find some
case law to provide to Your Honor that those exceptions can
be applied by lower courts.

THE COURT: Okay. Yeah, T don't think it’s realiy
necessary. I think I would have to accept that our Supreme
Court, as all of our courts, wants tce do ‘tustice under the

law and that a District Court, if it really was convinced,
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could do an opinion, obviously try to make a bulletproof
opinion, that would reason why the inflexibility rule is
paramount in a particular given instance. 8o, 1 mean, any
time a District Court does that, it’s coming out from under
the turtle shell and sticking its neck out, but there’s no
avoiding doing that in this kind of a case because we're
you're now, as you pointed out, 14 years into this and many
visits up and down the ladder of justice and with still no
definitive result.

So, it fairly is a situation that fairly beckons
to a court, I think, you know -- oh, this is going to come
back to haunt me, I know it, --

MS. MARTIN: And --

THE COURT: -- to do the right decision under the
law and let the consequences follow. Let the chips fall
where they may.

MS. MARTIN: T think that’s right and I would say
two things about it. I think that’s the situation the EMRB
confronted -- found itself confreonted with in January 2015
and what led the EMRB to say: Okay, we’re not just going
to say, you know, we're bureaucrats and we just march down
the same path when it’s failing. We’re going to stick our
necks out and do something that makes sense that does
justice for these employees who our agency is charged with

the responsibility of respecting --
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THE COURT: And --

MS. MARTIN: -- the votes of.

THE COURT: -- what was it that they stuck their
necks out and did?

MS. MARTIN: They --

THE COURT: In order to —-—

MS. MARTIN: The EMRB said: Our prior
interpretation of this statute -- of this regulation is
nonfunctional. They called it a failed experiment. They
acknowledged it was an experiment used only in this case.
They acknowledged that it failed. It was a good faith
effort and it failed and they said: We’re going to do
something different here.

THE COURT: Would that not be parallel at least to
-— what was it? The president of many years past, who some
regard was a villain, and his people say that that’s no
longer operational? T mean, in other words, you Jjust
changed the rules as you go along, but --

MS. MARTIN: Well I don't --

THE COURT: Which you can do, I'm not saying you
can’t, but still it has to be within the parameters of the
statute and not just -- you could say, you know, the clear
reading of the statute, but, in this case, the thing -- the
problem I have in agreeing with you is that it’s the

statute as already interpreted by the Supreme Court.
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That’s what gives me pause.

MS. MARTIN: And what T can say in response to
that is that we know, from both the language of the statute
and the language of the 2005 Supreme Court opinion, that
this is not a referendum on local 5 [phonetic]. It's a
competitive election between two unions and under that
standard that the Supreme Court has had to apply, there is
no winner and so we’re in this never -- you know, this
vacuum and that --

THE COURT: But is it really under that standard
or is it under the implementation, the attempted
implementation of that standard, there is no clear winner?

MS. MARTIN: Well, I don't know that I see the
difference,

THE COURT: Well, is it that doing it the way that
the law provides will not provide a clear winner, therefore
you must do something else, or is the appropriate rule, and
in this case the appropriate guidance for the EMRB, that
adopting a different way of carrying out the election, but
still maintaining the -- whatever you want to call it.
Maintaining the -- 1’11 say the straightforward maxim that
the Supreme Court is feeling. In other words, you change
the way you do the election, you don’t change the way vou
interpret the results under the law.

MS. MARTIN: The EMRB --
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THE COURT: In contravention of past decisions.

MS. MARTIN: The EMRB could have done that but it
didn’t do that.

THE COURT: Right.

MS. MARTIN: And so the question is: Do we now
want to have a fourth election? I think -~

THE COURT: And what I'm being told is they didn’t
do that because they were second guessing my prior
comments, which gives me great --

MS, MARTIN: I don't know that’s correct. I think

THE COURT: -~ guilt.

MS. MARTIN: I certainly don’t want guilt and the
supreme Court -- what I said is that your prior comments
said that the EMRB has discretion and the EMRB chose to
exercise the discretion in that way and I would also then
say it’s not unreasonable given that, one, how elections, =
— as Your Honor pointed out, that’s how elections operate
in many, many, many circumstances and are considered the
democratic and to respect the will of the voters; two, it’'s
how the EMRB has operated in every other election its run
in the whole, you know, 50 or so years that the statute has
been around -~ I guess it’s 46, 1969. That’s the way it’'s
operated.

So, what the EMRB did is said: We tried this. Tt
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didn’t work. We’re going to find a different method. And,
yeah, there could be a different method of running the
clection versus a different method of interpreting the
results, but I believe there’s two ways of looking at the
Supreme Court opinions. One 1s that --

THE COURT: Okay.

MS. MARTIN: -- they didn’t -- don’t say what
happens now.

THE COURT: Okay.

MS. MARTIN: What happens in the third election
and they have to. We can’t just shove it under the rug.

THE COURT: Okay.

MS. MARTIN: And the EMRB decided: This is the
way to bring about labor stability, which is what the
EMRB’ s mandate is. I think we all agree. It’s to respect
the will of the voters and bring about labor stability and
the will of the employees. And, third, we have this
manifest injustice exception. Manifest injustice combined
with when there’s new facts or new evidence or something
new that the decision maker knows that didn’t know making
the initial decision. And that’s a --

THE COURT: What are the new facts? What’s the
new facts or evidence?

MS. MARTIN: The new facts are the two -- the

first two elections didn’t produce enough votes to work and
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that’s an important thing because the --

THE COURT: And therefore it can’t be done.

M5, MARTIN: It can’t be done. And that’s why the
-— you know, when the EMRB was here arguing, different

counsel for the EMRB, because, again, we’ve been on it for

14 years.

THE COURT: Yeah,

MS. MARTIN: But I remember in the first case,
both -- before Judge Wall and before the Supreme Court,

EMRB’ s counsel, Diana Hedgess ([phonetic}, said: Don’t
worry. They’ll get the voters out.

THE COURT: Yeah.

M5. MARTIN: I -- we know —--—

THE COURT: Yeah.

M5. MARTIN: We know -- this is our job. We know
how this works. We’re the experts and --

THE COURT: Yeah.

MS5. MARTIN: -- we know they’ll turn out the
voters. And that might be a reasonable thing to say when
you have a unit of 50 employees or 60 employees because you
can go, -—-

THE COURT: Yeah.

MS. MARTIN: -- you know, to each person’s house
and say: Come on, you’ve got to vote. You can’t do that

with 11,000 workers,
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THE COURT:

MS. MARTIN:
that there was ballot

So, —-

THE COURT:

day? Do they show up

Yeah.
It’s just -- in two or three weeks

ing, that’s just impossible.

Do these 11,000 workers all work every

for work? T mean, you know, subject

to those that are on vacation or sick?

MS. MARTIN: T don't know that -- I think so but
I’m not certain to that.

TEE COURT: Okay.

MS. MARTIN: That =-- I think that they’re all
regquiar employees. They’re not, you know, subject to
someone who might be on leave or something iike that,
they’ re all regular --

THE COURT: That might —-

MS. MARTIN: -- employees.

THE, COURT: They might have some positions that

work shifts around the clock,

MS., MARTIN:
district isn’t like -
THE COQURT:
MS. MARTIN:
not open 24/7 but the

THE COURT:

MS. MARTIN:

I suppose,

Yeah. It’s not -- certainly a school

Yeah.

—-—- hotels and, you know, that they’re
re’s --
Yeah.

-- certainly different shifts and
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people -- you know, another problem with just even turning
people out by going to their homes is this is a Nevada --
you know, Las Vegas is a very transient residential
community in the sense that people move often compared to
other communities. And, so, addresses aren’t always as
reliable as they might be in another sort of -- another
town. But that’s sort of an aside.

50, we have this manifest injustice standard,
which is a -- it’s a high bar. Right? That language is
strong language.

THE COURT: Yeah.

MS. MARTIN: But the job is to do justice for the
employees who voted and if this were a close election, if
ESEA had won, but if it were close, if B -- if Local 14 had
won by a tiny margin, we might be in a different situation
but that’s not where we are. And, so, we have to -- we
can’t -- I believe the only clear wrong result here is if
we say let’s just pretend this never happened or let’s just
leave ESFA in place.

I also believe that labor stability would be
served by bringing this to a conclusion soconer rather than
later. ©So, while one can always look at what the EMRB did
or what anyone did, any argument that any of us made, and
say: You could have made -- fine-tuned it a little more,

you could do it a little better, that will drag the process
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out. 8So, what --

THE COURT: Sort of like second guessing what the
District Court did in front of the Supreme Court, is to
drag it out.

MS. MARTIN: So, where we’re at is that we know
that we have these Supreme Court opinions that have this
language of plain and unambiguous and that’s, you know,
what ESEA’s got here and it’s got the law of the case
doctrine, but this doctrine has exceptions which apply in
Nevada. And there’s a manifest injustice exception and we
have very, very compelling facts here.

THE CCOURT: Okay.

MS. MARTIN: And compelling facts that the EMRB
did not know and the Supreme Court did not know when those
first two decisions were issued.

THE COURT: Did not know when they were issued?

MS. MARTIN: Did not know how many people would
turn out and vote.

THE COURT: Oh.

MS. MARTIN: And how they would vote.

THE CCURT: Okay.

MS. MARTIN: It did not know that the majority
would not vote at all. Tt did not know that a majority
would not vote for any particular union and it did not know

the extreme disparity in votes that each of the unions got.

Page 81

000435




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So that’'s where we are.

S50, I want to respond to a few more comments that
counsel for ESEA made, Jjust to sort of clean up what'’s
before the Court and make sure there’s no --

THE COURT: Some of the misconceptions —-

MS. MARTIN: Some of the misconceptions.

THE COURT:’ -— strewn into the record,

MS. MARTIN: So, counsel said Nevada’s collective
bargaining law is different because Nevada’s a right to
work state. That has absolutely no bearing on the election
process. Nevada is a right to work state. Other states
aren’t right to work states. The federal law allows states
to choose. It doesn’t preempt state right to work laws in
private sector elections. Right to work, it simply means
employees can choose whether or not to be members or pay
dues to a union. That’s all it means. It has no bearing
on the process for choosing an exclusive representative.

S0, it’s neither here nor there. It’s a red
herring, if you will.

THE COURT: What about when choosing which federal
cases to apply to Nevada? Would it make more sense to use
those cases that develop from right to work states than it
would non-right to work states?

MS. MARTIN: No. It makes -- that would make

absolutely no sense and here’s why. Because the law of

Page 82

000436




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

elections to choose union representatives is federal law.
Tt comes under Section 9 of the Nation Labor Relations Act,
29 USC 159, and the way that agency process works is
there’s a decision by'that administrative agency that can
be reviewed —- so to sort of secure this [indiscernible],
but it doesn’t -- it jumps over the District Court and goes
directly the Federal Courts of Appeals.

So, we have decisions by the administrative
agency, reviewed by the Federal Courts of Appeals, which,
again, like, for instance, the Ninth Circuit, there’s right

to work states in the Ninth Circuit and there’s non-right -

THE COURT: I see.

MS. MARTIN: -- to work states.

THE COURT:; Yeah.

MS. MARTIN: And none --

THE COURT: Yeah.

MS. MARTIN: -- of those decisions say, now would
it be logical to say, that there’s a different rule for,
say Nevada than California in terms of how we count the
votes. There’s no disconnect.

THE COURT: Yeah.

MS. MARTIN: It’s as if counsel has plucked one --

THE COURT: It’s an issue that has nothing to deo

with -- as you said, nothing to do with it.
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M5. MARTIN: Nothing whatsoever. Nothing
whatsoever,

And the federal law is uniform. This isn’t
something that the Supreme Court has every taken up because
the federal circuits are all consistent. No court, neither
the NLRB, the Federal National lLabor Relations Board, nor
any Federal Court of Appeals reviewing the National Labor
Relations Board has ever taken issue with the standard
adopted by the NLRB in terms of vote counting.

S0, that’s as to the right to work comment by
opposing counsel. Opposing counsel also made a number of
comments of the role of administrative agencies and the
role of the administrative agencies in changing their minds
and we have in our brief quotations from several Supreme
Court opinions about this rule of administrative law and
the rule isn’t one that’s designed to allow administrative
agencies to act arbitrarily or teo, you know, change their
minds with political wins when a new president appoints new
members of that agency to change their minds. It’s
designed to allow the law to develop in a rational faction
-— fashion, responding to new facts, new events, what the
agency learns, the expertise the agency develops.

And that’s precisely what we have here. We have
an agency that said, for the first time in 2002: Let’s try

something new here. And then it tried it. And now it
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said: That doesn’t work and we've got to do something else
to bring this process to conclusion, to bring about labor
stability. That’s what the EMRB said in its opinion.

So that is exactly why we have administrative
agencies that have, you know, specialization, expertise in
certain areas, that focus on these areas, and we don't
throw all these issues of labor relations or whatever other
areas agencies deal with to -- directly to the courts. We
allow agencies to come in and focus and develop procedures
that operate effectively.

So, I think it’s important to remember that the
EMRB 1s not acting arbitrarily when it’s changing the
standard here or changing its position on how to bring
about conclusive results.

That’s all the comments I have, Your Honor.

THE COURT: Okay.

M3. MARTIN: Let me just say that obvicusly what
we’ re seeking is that the Petition for Judicial Review be
denied entirely and that Local 14 then become the -- you
know, that the EMRB order go into effect and Local 14
become the exclusive bargaining representative given the
vote of -- that occurred in January. No, last
November/December. That is our regquest. Obviously,
there’s these two parts of the case that Your Honor has

identified. ©One is whether the EMRB can or must do
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something following the second election and, two, if the
EMRB appropriately exercised its discretion in deciding
what to do. TIf the answer to that question were to be no,
then a remand would be appropriate rather than a, you
know, flat-out decision of, you know, nothing more happens.

So, thank vyou.

THE CQOURT: What says the EMRB?

MR. ZUNINO: Your Honor, if I may, I'1l be brief.
I think that both counsel in this case have really done a
fine job of arguing the different points. What I would
suggest 1s that each has been immersed in the history of
this case and the procedural history of this case for a
very long time such that their arguments draw heavily upon
what went on in the past or what was said in the past and
I'm going to take a different attack.

What I will say, at the risk of perhaps sounding
flippant, is that the Nevada Supreme Court, in spite of
their decision or conclusion that this statutory language
or regulatory language is clear and unambiguous, reached an
outcome that is inconsistent with or contrary to the plain
language of the statute and the regulation. You know, and
I would point first to the statute --

THE COURT: Isn’t that an argument that should be
made to the United States Supreme Court?

MR. ZUNINO: It is, Your Honor. And T suspect
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that it will be made, but I would submit to you that you
have the discretion --

THE COURT: To head that off.

MR, ZUNINO: -- to make a decision in this case
that comports with the law and T think that an errcneous
legal conclusion is, by definitiocn, a manifest injustice.
And I would submit to you that you have that discretion.

With regard to the statute and the statutory
provisions in question, Mr. Flaherty has said that the
Tegislature set a high bar. What the Legislature did was
set a high bar for the employer to withdraw recognition.
That provision that talks about a majority of the support
of the bargaining unit applies specifically to the
employer., It says nothing about the EMRB. The statute
goes onto say that the EMRB has the discretion if the
employer can’t work things out to conduct an election. The
regulation, in turn, implements the EMRB’s discgretion or
authority to conduct and election and it does not, as has
been represented in the past, require that the election
produce mathematical certainty. It simply doesn’t require
that. .It says that the election -- you know, before a
change can take place, before a new bargaining agent can be
installed, the election must demcnstrate that a majority of
the employees support the challenger versus the incumbent

and that’s precisely what this election does. It
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demonstrates, I think, to a near mathematical certainty,
not an absolute mathematical certainty, but it demonstrates
to a near mathematical certainty that Teamsters does in
fact enjoy a majority support among this bargaining unit
and that, I would submit, is all that is required of any
election process.

And the EMRB was well within its discretion to
evaluate the results of this election, the third election
in the series, and say: You know what? We think that the
Teamsters is the right organization to represent this
bargaining unit based upon not only this third election but
every election that’s preceded it.

THE COURT: Did the Board provide a rationale for
why the election conducted this way does, in fact, reflect
the majority of the entire -- or all of the employees in
question?

MR. ZUNINQO: They -- I -- they did not articulate.
You know, they didn’t go through and do a statistical
analysis and say this is a large sample for statistical
purposes and, therefore, we can reasonably draw the
conclusion that the majority supports teamsters, but T
think that’s the common sense approach to this and I think
that can be, you know, extrapolated from the decision and
everything that went on prior to that.

THE COURT: You don’t view that as providing a
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sort of a gap in the decisional process that one sort of
has to just step across or leap across?

MR, ZUNINO: No. Because T -~

THE COURT: In other werds it’s enough to say:
Well, you know, that’s a common sense thing and three times
we’ve done this, three times it’s the majority of those
that votes the same, therefore it’s fair to assume that all
of the employees feel this way?

MR. ZUNINO: I think that the election speaks for
itgself. The results of the election speak for themselves
and, in a nutshell, it is, I think, eminently reasonable to
draw the inference based upon the election that the
majority of folks within this bargaining unit support
teamsters. I think that’s really the only reasonable
conclusion that one can draw.

THE COURT: Okay. And it’s so reasonable that to
adhere to the Supreme Court language would be a manifest
injustice?

MR. ZUNINO: 1In light of what’s happened, I think
abgsolutely it would be a manifest injustice. And I think
what was originally characterized as an interpretation by
the Board, an interpretation of this regulation was, in
fact, not interpretation in the sense that it didn’t
comport with the plain text or language of the regulation.

It was far afield from the plain text of the regulation,
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but I don't think that it was necessarily --
THE COURT: This result, you say?

MR. ZUNINO: Well I don't think it was necessarily

|
I

in violation

THE COURT: Oh.

MR. ZUNINO: -- of the regulation. I think that
the Board itself had -- certainly had the discreticon to
require that the election produce mathematical certainty,
100 percent certainty. They had that discretion but they
didn’t have to do that and I think that was where these
proceedings kind of took a wrong turn, where everybody, you
know, started to focus on: Well, does this regulation
require that the election produce mathematical certainty?
And, indeed, it does not.

THE COURT: So you -- obviously you don’t buy into
peltitioner’s argument that the Legislature determined that
labor certainty or stability rests upon putting that little
requirement in there, that unlike other situation -- unlike
every other election we do in this country, practically,
this had to --

MR. ZUNINO: I disagree with the proposition that
election stability is synonymous with the status quo. And
as Ms. Martin indicated, I think that change in the long-
term tends to promote stability, if the change is

warranted,
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THE COURT: Stops the agitation.

MR, ZUNINO: Absolutely. I think long -- it may
create some ingtability in the short-term but it promotes
long-term stability.,

THE COURT: It’s like quitting rubbing a sore on
the skin and lets it heal. Okay.

MR. ZUNINO: So that’s —-- I know we've taken a lot
of your time and that’s, you know, -- my argument in a
nutshell, I think the other attorneys have done a good Job
of fleshing cut all of the other issues that --

THE COURT: All right.

MR. ZUNINO: -- derive from the procedure.

THE CQURT: Okay. Thank you. Mr. Flaherty, iast
shot.

MR, FLAHERTY: Okay, Your Honor.

Your Honor, I think Local 14 -- well, let me start
with EMRB’s remarks actually.

THE COURT: Start with EMRB you said?

'MR. FLAHERTY: Pardon me?

THE COURT: Did you say start with the EMRB?

MR. FLAHERTY: I think -- I was going to talk
about Local 14’s remarks, but I’ve decided 1711 start with
the remarks from counsel for the Board.

THE CCOURT: Very good.

MR. FLAHERTY: So, essentially, the Board’'s
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argument here is the Nevada Supreme Court’s got this wrong
and you need to correct them, Your Honor. That’s the
Board’s argument. The Board’s also arguing that it’s not
bound by NRS 288.160 sub (4) as interpreted by the Nevada
supreme Court, despite the fact that the Board -- excuse
me, that the Court specifically said that the Board was
required to follow law regardless of the result. That’s
what the Court said in 2005.

The Board’s also arguing that there’s no
requirement for mathematical certainty. Well, to the
contrary, Your Honor, the Nevada Legislature requires 50
percent plus one of the bargaining unit. Okay? It doesn’t
allow for inferences and that’s the problem with a lot of
the case -- a lot of the arguments being made by the Board
and Local 14 are these inferences. The Nevada Legislature
has set a high bar. Tt deoesn’t want inferences. For
initial recognition, they want a verified membership list
showing members of the majority of the entire bargaining
unit. For a representation election, to gain recognition,
whether it’s a representation election to determine initial
recognition or an effort by a rival to displace an
incumbent, the only way you gain recognition is a majority
of votes from the entire bargaining unit.

Now, -- so there is a fact -- a requirement for

mathematical certainty, but, as I've stated earlier,
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there’s no regquirement that there’s a certainty that
there’s doubt -- there’s no further doubt, that all doubt
has to be resolved. And that brings us back to labor
stability and some of the arguments made by Local 14. Much
of those arguments are policy arguments, Your Honor. The
Nevada Supreme Court itself explained that it was going to
defer to the Nevada Legislature. That’s our policy making
body regarding whether or not the definition of majority
support in the context of 288.160 sub (4) for should be
changed.

Now I would not dispute -- ESEA would not dispute
that one component of labor stability could be employee
happiness, but that doesn’t mean that the way you achieve
labor stability is by always making employees happy and i1f
a bunch of employees show up at an EMRB meeting, you’ve got
to give them an election and make them happy. That’s what
-— that’s not what it means. I mean, there’s two sides to
that coin. Labor stability is for the benefit of the
employees but it’s also for the benefit of the employer and
the taxpayers and, in this case, the parents and students
of the Clark County School District.

So labor stability can’t be just simply boiled
down to: We have some sort of a popularity contest and the
employees get what they want. The Nevada lLegislature has

set the bar higher. Okay? And it’s not conducive to labor
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-—- the regime proposed by Local 14 and the Board is not
conducive to labor stability because it doesn’t make sense.
Why would the Legislature require an employee organization
to have support of a majority of the entire bargaining
unit, okay, to gain recognition, just to get your foot in
the door, to get across this high bar, and then you become
the bargaining agent, but then if a competitor -- a
competitor can come along and with something less than a
majority of the bargaining unit, take it away from you.
Okay?

Well, so if that’s the new standard now =-- well,
so now the party that just lost, right, so ESEA could come
back and say: We want an election. And now maybe -- now
maybe the shoe’s on the other foot and ESEA outpolls Local
14, okay, but it doesn’t get a majority of the bargaining
unit. Well, per the Board, we’ve got to switch over. And
then this keeps on going and maybe SCIU shows up, you know,
or maybe the Operating Engineers show up. Who knows. It’s
not labor stability.

ITt’s supposed to be tough. It’s supposed to move
siowly. There can be change, you know. I mean, there
could be another election. Okay? I mean, someday Local 14
may get this bargaining unit, but this particular election
needs to be over, Your Honor. That’s labor stability.

And the problem with much of the arguments is this
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idea of inferring support from these numbers. Okay? And
we heard some talk about manifest injustice. Well, the
last time we were here, Your Honor, Local 14 provided you
with some data. Okay? Local 14 did a public records
request at the Clark County School District and found out
that as of September 15", 2015, ESEA had 4,729 dves paying
members. And there’s an asterisk on that exhibit because
these are -just the members who paid via payroll deductions.
Some members can pay in a lump sum. There’s different ways
to pavy.

Now, -- well wouldn’t it be a manifest injustice
to divest those 4,729 employees of their selected union
representative? Okay? These people didn’t just vote.
These people are setting aside money every paycheck and
they’re giving it to ESEA. And if you do the math, as of
September 15", 2015, the ESEA had 380 more dues paying
members than employvees who voted for.Local 14 in the second
runoff election. Okay. 8o where’s the manifest injustice?
That’s the manifest injustice. Okay?

And ESEA’s numbers are like that despite this 14
years of banging and bashing, this battle, okay, which has
not been labor stability. And that’s the problem with
these inferences, Your Honor. They want you to draw --
they’ re asking you to draw inferences. The Nevada --

excuse me. The Nevada Legislature doesn’t want inferences.
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It wants verified majority support and the way you get that
in election is the majority of the votes cast. It’s not
throwing this thing under the rug to say if the election is
over. Okay? The Board thought it had a good faith doubt.
Okay? It had the election. It had the runoff election.
Local 14 didn’t obtain votes from the majority of the
bargaining unit. The election is over. If Local 14 wants
to come back another time during the window period in
accordance with the Board’s regulation, it can do that.
That’s not throwing this thing under the rug, Your Honor.

THE COURT: Okay. Remind me how window -- when’s
the window open?

MR. FLAHERTY: Okay. So the window is based on
the expiration of the contract. So, ESEA and the Clark
County School District negotiate labor contracts. Okay?
And the window is -- there’s actually two windows. Okay?
One window opens -- I don't have -- actually I have the
regulation here, Your Honor. The window opens 242 days
before the expiration of the existing labor agreement and
ends 212 days before the expiration of the labor agreement.
And to simplify that, Your Honor, if your contract expires

0*", the window opens the November 1°° prior and it

on June 3
closes the November 30", And then there’s a second window.
So that’s one window period.

And then there’s a second window period that opens

Page 96

000450




10

11

12

13

14

156

16

17

18

19

20

21

22

23

24

25

—-— let’s use ESEA. ESEA has to notify the Clark County
School District that it wants to negotiate a successor
agreement. Okay? It has to do that by a date certain.
Okay? When ESEA provides the District with that notice,
the window opens again.

THE COURT: Right.

MR, FLAHERTY: And then when the parties commence
negotiations, the window closes again. That’s a much more
variable window, Your Honor. And the -- that is all
subject to what we call the three-year maximum. 5o,
suppose ESEA and the Clark County School District
negotiated a 10-year contract. Okay? That doesn’t mean
the window dcesn’t open until nine years from now in
November. Okay? There’s a three-year maximum.

So if you negotiated, for example, a four or a
five-year contract, that window’s going to open in some
November in three years.

THE COURT: Three years.

MR. FLAHERTY: Okay. And that’s all part of the
labor stability scheme that the Board put in place, that
regulation.

And, again, I think I already spoke to the point
about whether or not this was a referendum argument, a
competing election. We talked about the system the Board

put in place. Tt gained recognition by verified majority
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support. The only way you’re going to lose that is if
somebody demonstrates conclusively in the context of an
election that by a vote of majority of the entire
bargaining unit that you’re going to lose majority support.

Your Honor, we were talking about manifest
injustice. The other point is analogizing to a summary
judgment standard. There is no new material facts here,
Your Honor. And to the contrary, the Nevada Supreme Court
was aware 1n 20098 of the election results from 2005. It
was aware of the fact that the majority of the bargaining
unit didn’t even vote. So there’s nothing new here, Your
Honor.

I guess the last thing I would say is I hope I
didn’t call any confusion -- cause any confusion with my
reference to Nevada being a right to work state. That was
just an illustration to the fact that Nevada is different
and the more important point I made there was, after I got
past the right to work part, is NRS 288.160 subsection (4)
is different. That isn’t the way it is in the National
Labor Relations Act. That isn’t the way it is in many of
the states relied upon by Local 14.

Thank vou.

THE COURT: All right.

MS5. MARTIN: Your Honor, may I just -- I know it’s

unusual, but can I make a few last points in response to
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the new comments that were made for the first time in
rebuttal?

THE COURT: All right. You may and then he gets
to finish off because it’s his motion.

MS. MARTIN: I will be very brief. And, Your
Honor, as the EMRB, whether there’s any rationale for using
the vote —- I’711 call it the vote counting standard it used
in the third election, and I'm referring to page 5 of the
EMRB’s order from I think it was January 2015. And it
says, discussing the regulation:

We now interpret this subsection as permitiing the

Board to infer majority support of the unit as a whole
based on a majority of votes cast in accordance with
the well-recognized principle that those not
participating in the election must be presumed to
assent to the will of the majority of those voting so
that the majority determines -- so that such majority
determines the choice.

So that -- that’s the rationale for using the vote
counting standard it used. Tt’s the rationale that
supports the democratic elections.

THE COURT: Okay.

MS. MARTIN: Second point is that with respect to
EM -- we did submit a declaration in connection with our

response to this motion, the Petition for Judicial Review,
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about ESEA's dues paying membership and we submitted it
because ESEA made a suggestion in its brief that since the
School District had not withdrawn recognition, it must have
majority support notwithstanding the lack of votes it got.
And it said the School District would know because the
School District knows who pays dues from deductions made to
employees’ paychecks. So we -- that’s why we submitted
that evidence.

Obviously the number of employees who pay dues
does -- employees who pay dues to ESEA do not necessarily
support ESEA. Employees pay dues to the union that
represents them. There’s many, many employees, supporters
of teamsters, who want union representation. They’re union
—-— they want to have a union and they pay dues to the union
that they have, their exclusive representation. The
argument would be like saying, well, I pay taxes to our
government, although I don’t support our government, I pay
taxes to it because that’s the government we have,
therefore I must support it.

You know, it -- I can support a candidate that
doesn’t win but I'm stilil a member of the --

THE COURT: Yeah,

M5. MARTIN: =-- constituency that supports -- that
is represented by the government.

Last point is that the window period that counsel
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referred to in the regulation is a window period that’s --
that premise that there’s a bar to competitive elections at
certain periods in time during -- essentially during
collective bargaining agreements with the exception of
certain windows is a concept that’s adepted from the NRLB.
It’s a concept called the Contract Bar. When the EMRB
adopted it, it guoted the NRLB, the federal opinions, and
it said: vyes, we want stability. So you can’t Jjust have
an election any time you want but you can have an election
at least once every three years. This has been going on
since 2012, 14 years, we’ve only had three elections. 50
the argument that these three elections are so
destabilizing is contradicted by the very theory of the
window period that you can have elections every three
years.

THE COURT: Okay.

MS. MARTTIN: And I would just, on a further point,
suggest that bringing this process to the conclusion s¢ the
employees have the union they want representing them might
not lead to being -- having petitions for elections every
window period, which is what the statute and the
regulations allow.

THE COURT: Sure.

MR. FLAHERTY: Your Honor, I guess the only thing

1’d say in response to that is Local 14 made the point that
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scmeone paying dues did not necessarily equate with them
supporting the ESEA. Well, again, that’s an inference,
Your Honor, and we’re not having inferences, Your Honor.
The Nevada Legislature wants verified demonstrable majority
support. The fact that the Clark County School District
has not withdrawn recognition despite the fact that ESEA
[indiscernible] to that point as of September 15", 2015, I
explained that in our prior appearance that if the District
announced it was going to try to decertify ESEA, the ESEA
igs probably going to go out and sign up some members and
they might get more than that. So it’s all just kind of
speculation, but it’s all consistent with labor stability.
That’s why the employer is not required to withdraw
support. The employer is authorized to ask the Board for
permission.

So this statutory scheme is not about inferences.
It is about mathematical certainty when it comes to a
representation election. It’s got to be 50 percent plus
ocne of the entire bargaining unit. The Petition for
Judicial Review should be granted, Your Honor.

THE COURT: Okay. Thank you. Thank you all.
This has been, for the Court, a stimulating discussion and
a stimulating -- I haven’t had it 14 years but the Court
has had it, but we’re not here for stimulation. We’re here

so that a bunch of folks can know how the process works for
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determining a union so there can be not just labor
stability but sort of orderly process within the statutory
framework, all of which is to say I would be tempted based
on some of the arguments that were made here to take this
under submission and take another look at some of the
authorities that have been highlighted here in the
argument, but there’s too much countervailing that.

All of these folks are here and they need to know,
and they need to know today, and I really don’t think I'm
going to get any wiser if I take this under submission and
then do my own written order. So I believe it’s important
to rule here and now from the bench.

T am influenced by the argument of Local 14 about
manifest injustice. All of those arguments find some
resonance in me, no doubt because of the sequitous path
that has led me to this point, some of which Mr. Pitaro has
joined in. We often, in the criminal cases, are talking
about people’s constitutional rights. We are often talking
about doing Jjustice and it’s sort of a vague term but it is
-— it’s what compels one in one’s heart to take a certaln
action, 1 suppose.

Notwithstanding being touched by the argument
about manifest injustice, I persist in the notion that T
cannot get around the Supreme Court’s decision that seemed

to indicate that it has to be the way the statute is
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written. It is extremely difficult for all of these
various parties to try and use this process. 1It’s a very
cumbersome process to try and arrive at what passes for
justice, but to arrive at a process that’s known --
understand -- understood and everybody can simply play by
those rules and find out where they stand. You have not
only the employer and the employees, then you superimpose
the two unions over that, and then you superimpose the EMRB
over them, and then you superimpose not one but at least
two courts and maybe three and it becomes a very cumbersome
process.

I believe that the law i1s written in such a way
and the Supreme Court’s opinions on this very matter are
written in such a way that the Court is to consider itself
to be, perhaps as the EMRB, sort of a scaffolding around
the competing unions. And it is this Court’s view that I
should net -——- well, it’s not this Court’s view. IL’s ever
present in the law regarding petitions for judicial review
that the Court not monkey too much with what the agency has
determined. It is only when the Court sees that not only
has the Supreme Courlt spoken out seemingly against what the
EMRB did, at least as I view it, but it has done so in the
context of this very case,. I accept the ESEA'"s argument
that this is -- does present law of the case and I have to

say that notwithstanding the compelling argument about
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manifest injustice, this is not a case where I feel that
it’s this Court’s best function to step out in the rights
of compelling opinion trying to persuade the Supreme Court
that they were wrong and they created a manifest injustice,
if there is manifest injustice. 1In this case, I believe
that answer will have to come from the Supreme Court.

Tt’s just as difficult for this Court as it is
Local 14 and, indeed, even now the EMRB, to seem to
sacrifice the democratic process of voting to some rigid,
seemingly technical requirement in the law as interpreted
by the Supreme Court that says: But it must be a majority
of the unit, not just a representative sample.

But T am persuaded by Mr. Flaherty’s argument that
labor stability played an important role in the creation of
this statutory framework by our Legislature and whether
they’ re right or wrong, the Supreme Court spoke in 2005
and, you know, you could almost implicitly read into that
an invitation to the Tegislature to review this process and
see if they really want to continue to make such a high
standard for a change of representation of unions, but the
Legislature has not taken up that challenge. It ig for
them to determine. It’s for the Supreme Court to determine
how to interpret this law. I think my best function is to
adhere to the interpretation of the Supreme Court on this

very point and have to tell the EMRB that while I maintain
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my previous orders, that they do have jurisdiction, and
that they do have a lot of discretion, and they may act in
accordance with that discretion, that it is circumscribed
by the law itself regarding this point on majority of the
unit, not majority of those who vote, as written and as
interpreted by the Supreme Court in this very case. I
don’t see that I have the discretion to upset that card.

L don’t do the process any favors if I throw out
what seems to have been determined by our Supreme Court in
this case. If the objective of the courts is to try and
bring this to a close, then I think that the proper role
for this Court is to simply apply what I view to be the law
of the case and the specific holding of the Supreme Court
and leave it for the Supreme Court if they want to change
their view of the statute or if they want to accept a
manifest injustice argument or any of the other several
arguments that were advanced by Local 14 for altering their
interpretation of the statute.

It is a difficult standard. It is a high
standard, but it’s not for this Court to change it. That’s
my view. If I depart from that, -- well, I think I’ve said
it. I don’t need to say it anymore.

Any questions about what the Court means?

MS. MARTIN: Yes, Your Honor. Ts the decision to

—-— Your Honor drew the distinction in earliier comments
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between whether the EMRB had discretion to --

THE COURT: Yes.

MS. MARTIN: -- run the election in a different
manner and is --

THE COURT: Yes,

MS. MARTIN: -- it a decision to remand or not?

THE COURT: Yes. Thank you. I do adhere to that
notion that the law is designed to give to the EMRB a broad
discretion within the statutory limits and that I do not
accept the ESEA’s argument here that the EMRB is -- has its
hands tied and it has to simply accept the status quo and
move on. It’s up to the EMRB to make its own determination
within its discretion of whether this is an instance in
which they feel the law allows and that justice demands,
that they hold yet another election. It’s up to them to
make that determination and I do not tie their hands.

Does that answer your —-

MS. MARTIN: So I think the order will say that
the case is remanded to the --

THE COURT: Yes.

MS. MARTIN: -- EMRB? Okay.

THE COURT: Thanks for keeping me on track.

MS. MARTIN: Well I just wanted to make sure we -—-

THE COURT: That’s a way of saying that the case

igs remanded to the EMRB for their further action on
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determination or interpretation.

Does that leave any questions? I wanted to thank
all of the people that have patiently sat through a long
morning and part of an afternoon just to get to the point
of hearing what this Court says. I really appreciate the
involvement, the dedication of these people. It reminds
the Court of who the Court needs to keep in mind when it
issues decisions. It’s not the lawyers that stand there
and can take one side one day and another side the next day
in different cases. It is these people who are
dramatically affected by whatever the Court decides.
Whether you’re happy with this result or you’re unhappy
with this result, I appreciate you being here. Thank you.

If there’s nothing further, that will conclude
this hearing. Thank you all,

MR, ZUNINO: Thank you, Your Honor.

PROCEEDING CONCLUDED AT 12:51 P.M.

* * * * *
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CERTIFICATION

I certify that the foregoing is a correct transcript from
the audio-visual recording of the proceedings in the
above-entitled matter.

AFFIRMATION

T affirm that this transcript does not contain the social
security or tax identificaticn number of any person or
entity.

KRISTEN LUNKWITZ
INDEPENDENT TRANSCRIBER
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Court. The Clark County School District (“the Distriet™) is represented by S, Scatt Greenberg, Esq.,
who did not file a responsive pleading or appear before the Court at this particular hearing.

The Petition for Judicial Review challenged the Board’s 2016 Board Order wherein the
Board certified the results of a second runoff representation clection between ESEA and Local 14
based on a majority-of-the-votes-cast standard and declared that Local 14 would become the
recognized bargaining agent of the support staff employees of the District. ESEA arpued that the
Board had no authority to hold such second runoff election to be determined by a majority of the
vates cast because of two prior Nevada Supreme Court Orders in this case.! Local 14 and the Board
argued that the Supreme Court orders are not controlling, do not limit the EMRB’s discretion (o
resolve the good-faith doubt about whether ESEA or Local 14 has majority support that caused the
EMRB to order an election, and that exceptions, including for “manifest injustice”, to the law of the
case doctrine apply.
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' See Education Support Employees Ass’n. v. Employee-Management Relations Board,
Docket Nos. 42315/42338 (December 21, 2005) (“2005 Order™); International Brotherhood of
Teamsters, Local 14 v. Education Support Employees Ass'n., Docket No. 51010 (December 21,
2009) (2009 Order™).
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Appellant, STATE OF NEVADA,
EMPLOYEE-MANAGEMENT RELATIONS BOARD, by and through its
undersigned attorneys, Attorney General ADAM PAUL LAXALT; Chief Deputy
Attorney General GREGORY L. ZUNINO; Deputy Attorney General DONALD
J. BORDELOVE, hereby submits this JOINT APPENDIX as follows:

LOCAL GOVERNMENT

Local 14’s Opposition to the Petition for
Judicial Review filed 04/01/16

DESCRIPTION VOL. BATES NUMBERS
Addendum to Administrative Record II 283-300
Volume Three (Transcripts of Argument
and Orders of the District Court and the
Nevada Supreme Court)
Certification of Election dated 06/19/06 I 051-052
Complaint and Objection to Runoff Election I 185-188
filed 12/11/15
Cross-Petition for Judicial Review on I 018-026
Behalf of International Brotherhood of
Teamsters, Local 14, AFL-CIO filed
02/24/03
Decision Item No. 520D dated 09/24/02 I 003-011
Declaration of Kristin L. Martin in Support II 277-282
of International Brotherhood of Teamsters
Local 14’s Opposition to the Petition for
Judicial Review filed 04/01/16
Election Plan for Runoff Election I 101-121
International Brotherhood of Teamsters II 235-276




International Brotherhood of Teamsters I 068-072
Local 14’s Supplement to Petition for

Judicial Review dated 06/13/07

International Brotherhood of Teamsters I 089-096
Local 14’s Verified Second Supplemental

Petition for Judicial Review and/or Writ of

Mandate filed 03/08/12

Notice of Appeal (IBT 14) dated 01/29/08 I 709-080
Notice of Appeal filed 06/09/16 II 470-472
Notice of Appeal filed 11/05/03 (ESEA) I 031-033
Notice of Appeal filed 11/10/03 (IBT 14) I 034-036
Notice of Entry of Order I 087-088
Notice of Entry of Order I 170-171
Notice of Entry of Order filed 01/20/16 I 192-193
Notice of Entry of Order filed 01/22/08 I 073-078
Notice of Entry of Order filed 04/12/07 I 059-064
Notice of Entry of Order filed 05/17/16 II 464-469
Notice of Entry of Order filed 10/24/12 I 099-100
Notice of Entry of Order Granting Petition I 122-126
for Judicial Review filed 02/04/13

Notice of Petition for Writ of Mandamus or I 127-129

in the Alternative for Writ of Certiorari filed
01/03/13

/17
/17




Order Denying Petition for Judicial Review 027-028
Filed by the Education Support Employees

Association and by the International

Brotherhood of Teamsters filed 10/29/03

Order Granting Countermotion to Dismiss 179-180
filed 06/08/15

Order Granting Petition filed 12/18/13 156-161
Order Item No. 520C dated 09/19/02 001-002
Order Item No. 520F dated 01/23/03 012-014
Order Item No. 5201 053-054
Order Item No. 520] 065-067
Order Item No. 520K 085-086
Order Item No. 520M dated 10/24/12 097-098
Order Item No. 520Q 163-169
Order Item No. 520T filed 01/20/16 189-191
Order of Affirmance filed 12/21/05 037-049
Order of Affirmance filed 12/21/09 081-084
Petition for Judicial Review filed 01/20/16 196-200
Petition for Judicial Review filed 03/19/15 173-178
Petition for Judicial Review filed 09/18/06 055-058
(IBT 14)

Petition for Judicial Review filed 09/27/02 015-017
Petition for Writ of Mandamus or in the 130-154

Alternative for Writ of Certiorari filed
01/03/13




Petitioner’s Opening Memorandum of I 201-234
Points and Authorities in Support of Petition
for Judicial Review filed 03/17/16

Receipt for Documents dated 03/01/13 I 155

Reply in Support of Petitioner’s Opening II 317-334
Memorandum of Points and Authorities in
Support of Petition for Judicial Review filed
04/08/16

Respondent Employee-Management II 301-316
Relations Board’s Reply Memorandum of
Points and Authorities in Opposition to
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Siatement of ihe Issues

1. The Employee Management Relations Board (“EMRB") held two
elections to determine whether either Education Support Bmployecs Association

(“ESEA™) or Teamsiers Local 14 (“Local 147 had majority support. Would it

nave been arbitrary and capricious for the PMES to have abandoned that election
process and 1eft ESEA in place after HSEA was overwhelmingly rejected by the
voters in both elections?

7 Didthe EMRB properly exercise its discretion whet it decided to
resolve any doubt about which union a majority of em?iﬁyaeg support by bolding

4 third election?

3. The results of the third election weLe 970 votes for ESEA 0 4,349
voles for Local 14, Based on thoss results, was i rational for the EMRE to decide
that Local 14 has moie sapport than PSEA and that employees who did not voic

assented to will of employees Who voted?

Seatement of the Case

A. A goud faith doubt exists abount whether ESEA or Local 14 has
majority suppeort.

In 2007, the EMRB concluded following an evidentiary hearing that “a
good faith doubt xists whether ESEA or Teamsters [Local] 14 or apy other

enployee orgamization is supported by 8 majority of employees” in the CCsD

ENTERNAT_E“GN AL BROTHERHOOD OF TEAMSTERS LOCAL 14'S oo TO0024 %
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bargaining unit.” Administrative Record filed April 23, 2012 1 Cage No.
AS7Z8346 and on March 2, 2016 in this case ("AR”) 111, Based on that
conclusion, the EMRE ordered an election pursuant to NES 288.160{4) 1o
determine which emplovee organization, if any, is supporied by a majority of the
CCSD employees in this bargaining unit.” AR 112. ESEA challenged the
glection onder on multiple grounds, all 01 which the Nevada Supreme Court
rejecied: “Substantial evidence supports the EMRB’s decision that a good faith
doubt existed aud an election was justified.” Addendum to the Adminisirative
Record, filed Apedl 20, 2012 in Case No. A528346 and April 1, 2016 ip this case

{“Adden. to AR 277,
B, The First Election

1.  The EMRB adopted an experimental interpretation of is

regulation,

NAC 288.110 states that “An employee organization will be considered the
exclusive hargaining agent for emplovess within a bargaining unit, pursuant to an
election, if: . . . (d) The election demonstirates that the employee organization i3
supported by a majority of the emoployees within the particular bargainng unit.”

NAC 28811030004, The EMRE interpreted that provision {o mean that, in

T At the time, this regulation appeared at NAC 288.110(%)(d).

2
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order (o prevail in the election that it had ordered, BESEA or Local 14 had to witt

yotes from a majority of all potential voters regardless of how many Jotes were
cast

[ Allthough the Legistatare does not appear {0 have specifically
addressed whether the majority is of “voies cast” or “of members of
the bargaining unit” in MRS 288.160(4), NAC 288.110(9)(d) does
provide a clear interpretation that a majority of the employees within
the particular “hargaining wnit” is required, Consequently, the Roard
will require the voles of 2 50% plos one of the employees in the
hargaining unit 10 be obtained by an organization hefore it will be
cortificd as representing that unit,

AR 120-21. Onreview, the Supreme Court deferred to the EMRB’s interpretation

of the regulation, and also stated in diction 10168 unpublished opinion that MRS

28%.160(4) s reference 1o «q majority of the local govemment employees in the
particular bargatning wnit” also means a mejority of all employess, not just those

who vote, Adden. AR 279-80.

2. Local 14 won the overwhelming majority of voies cast.

When the election was held, less than hatf of all poteniial voters cast

hallats. At the time of the election, there were 19,386 employees in the

bargaining unit, A total of 4,797 ballots were cast, of which 2,7 11 ballots were

cast for Local 143 1,832 ballots were cast for ESEA, and 93 ballots were cast for

spos Union.” Adden, AR 378, While neither umion received voles froma

majority of all potential vOIers, Local 14 won 57 percent of votes cast.

3
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. The Becond Election

whether ESEA or Local 14 has majority support.

declared that its jurisdiction was exhausted. AR 161-64. When Local 14

employess support ESEA:

The Petition for Judicial Review if GRANTED because the EMREB
erred in deciding that its jurisdiction was exhausted. The EMRB
decided that a good faith doubt exists as to whether any employse

bargaining unit comrently represented by BESEA, and ordered and
conducted an election pursuant o NRS 288.160{4) to resolve that
doubt. Having done so, it was within the EMREB’s jurisdiction to
resolve that doubt [in] accordance with the relevant provisions of
NRS Chapter 288 and NAC Chapter 288. The EMRB was in error

certified the number of voles that cach option on the slection ballot
received. The Court makes no {finding that the EMREB has to

Adden. AR 292, The District Cournt explained its decision as follows:

sort of stepped mto the breach, if you will, having recognized a

1. This Court decided that NRE 288.160(4) reguires the EMEB {o
exercise iis discretion to decide how {0 resolve the doubt abent

After the first election, the EMRER certified the election results and then

petitioned for judicial review, the District Court remanded to the EMRB with

instructions to exercise its authority fo determine whether the majority of CUSD

organization enjoys the majority support of CCSD employees m the

when it decided that its jurisdiction was exhausted after it tallied and

proceeding in a certain fashion. The Court hereby remands this case
to the EMRB for further procesdings in accordance with this Order

In a nutshell my view comes to this. Having exercised its discretion
given to it under the statte to determine whether it belicves ther’s a
good-faith doubt whether any employee organization is supporied by
a majority of the local governmernt employees, having done that and

4
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question or an issue, it is not only within the jurisdiction of the board
1 take some action o sesolve that, that doubt, in accordance with the
various provisions of NRS 288 and NAC 288, it is error to then say,
well, we simply have 1o jurisdiction and o say we’ve exhansted
jurisdiction. And that is particularly the case B of Hustrated in a
siination such as we have here where the union, in this case, BESEA,
not only did not get a majority of votes of all those that were
ernployees, which would come as 1o shock because neither union
did, but there was anothex union on the ballot that got more votes,

What does it mean? I don’t know, i 1 believe that the Board not
only —well, 1 believe that the Board does have jrisdiction to take
further steps o resotve this in sccordance with its legislative
mandaie,

T make no other finding. I make no finding that the Board has {0
proceed in 8 certain fashion. T make no finding that the Board has 1o
-1 make no finding where would, in effect, step into the shoes of
ihe Board. T simply find that there 1s more under the statute that the
Board can, and not only can, but should do in order o resolve the
guestion which it, itself, has raised,

Adden. AR 284-85.

On remand, the EMRB acknowledged that the Jdoubt remained about
whether either union enjoysd majority support, but decided that it wonld not take
any steps to resolve that Joubt because a runoff election under the same vote-
counting rule would have the same inconclusive result. AR 166, Since the
EMRB did not sxercise it discretion to craft a method for resolving the doubt,
this Ciourt ordered the EMRB o wold a runoff election pursuant {0 NAC

998.110(7), Adden. AR 4%4.55, The Supreme Coutt affirmed this raling, and

2
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also held that the same majority of all potential voters rule is applicable to a
mandatory runoff election under NAC 288.110(7). Adden. AR 378-79.

2. The District Court divected the EMRB to come up with an
election plan that is reasonably calenlated to produce a
conclusive result,

MNext, the EMRB decided to use the same election plan to conduct the
runoff election, instead of changing the rules to encourage voter participation.
The District Court remanded the matter to the BMRB “to adopt an election plan
for the runoff election between Local 14 and ESEA that is reasonably calculated
1o produce a definitive result.” Adden. AR 382, The District Caurt explained its
reasoning as follows:

i muost reject any notion that the Legislatare intended, or for that
matter continues o intend that vain acts be done, that an election be
proposed that does not - is not reasonably calculated 1o produce a
definitive result to end the question. 1 therefore conclude that one
must conclude that the EMRR hags all discretion and power to form in
its election plans, slection plans that have the objective to provide
and arrive at a definitive result.

However, [ find that EMRB has all discretion to determine what is
what plan is reasonably calenlated to do that, [ accept the argument
of Mr. Davis that different elections call for different measures to be
taken. And the Board must be given the discretion and the power 1o
formuiate ifs plan — plans with that in mind.

I find the - the reason | am essentially granting the Petition for
Judicial Review is because if seqins (o me that the EMRB has taken
the position that its hands are tied. ...

6
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1 do not believe that the Supreme Court intended (o say, noless the
parties agree on a plan, you'se limited to anything other than, 88 1
nave said, I believe that 2 Supreme Comrt’s intention, 1 don’t -
wewever 1 interpret he law, 1'm hoping, 18 in confornity with the
way the Supeme Court does, that the Thtention behind the law is {0
give the EMRB & wide latitude of discretion, except that it must be
for a plan which s roasonably calealawed to produce a result.

Adden. AR 185-86.

The Supree Covrt did not review the Mstrict Court’s ruling. Instead, it
vacated the District Court’s order for lack of jm‘isdicﬂm, hotding that neither
WES 788.160(4) nor NRS 2338.130 permit pre-election review of the election

procedure selected by the BMRE. Adden. AR 393-95,

3. Local 14 won the second election by an €veR wider maargin than it
won the fiest election.

The second election was neld in early 2013, OF 5,753 votes cast, 3,692
votes (representing 71 percent) were cast for Local 14, In contrast, ESEA
received only 1,498 votes. AR 468, Compared with the first clection, Local 14

seceived 981 more votes and HSEA received 434 fewer volgs,

et

3, The Third Flection

1. The EMEEB exercised i discretion to ordera third election {0

resolve any vemaining doubt.

Following the second election, the BMRB acknowledged the experimental

and dysfunctional natare of the vote-counting rle adopted only for this election:

[
7
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“The history of this case shows that the *majority of the unit’ standard is a failed
experiment incapable of any meaningful practical application.” AR 474, The
EMRBE did not atternpt to abandon the process as it did after the first election.
instead, consistent with the District Court’s repeated instructions to the EMRB 1o
take steps to resolve the doubt and to devise an election plan that is reasonabdy
calculated to produce conclusive results, the EMRE decided that it would resolve
the good faith donbt that first prowpted i 1o order a competitive election between

Local 14 and ESEA:

A discretionary second runoff election in this case is warranted, but
only if it is conducted under the same “majority of votes cast”
standard that this Board has vsed prior to this case. We find that this
discretionary second runoff election under the simple “majority of
votes cast’” standard is caleulated to lead to meaningful results, to
bring an end o this election process and to finally provide the
definttive answer to the guestion of our good faith doubt that the
School District, ESEA, Local 14 and the employess in the bargaining
unit all deserve.

AR 474, In contrast to the surunary orders the EMREB issued following the first
election and leading up to the second election, this order contains extensive
foasoning.

The EMRB first explained why it concloded that NAC 288 110(7) does not
reguire it to h{_}ld another runoif election:

An interpretation of NAC 288.113(7) as requiring additional

mandatory elections would entail the same majority vote counting
standards be use and would lock this Board into a potentially

3
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perpetual cycle of runoff elections with no end in sight. The concept
of stability in Iabor relations, which is a fundamental objective of the
Act, cannot be reconciled with an open-ended process of this sort.

AR 471, Hext, the EMEB explained why the policy obiectives undergirding the
staiute support a different rule:

Existing doubt as to majority support 18 not conducive to stability in
labor relations and thus the basic premises of the election process are
that the election process will bave a conclusion, that it will supply an
answer to our good faith doubt and that elections can be conducted in
a relatively expeditious manner. None of those objectives can be
achieved under the “majority of the unit” standard. The employees
and employers subject to the Act should not be left under a perpetual
cloud of upresolved questions about which organization will actually
represent & bargaining unit, The legislature has decreed that they
deserve better when it adopted a mechanism for questions of majority
support o be definitively resolved by this Board, NRS 288.160(4).

AR 471, Finally, the EMRB laid out the remaining options available to it:

it is obvious that the “majority of the unit” standard is incapable of
answering our good faith doubt whether any organization enjoys
majority support in this case. At this juncture, the Board is faced
with two options: either the Board concedes that its good faith doubt
can never be resolved and closes this case, leaving thal doubt forever
unanswered; or else the Beard excises the cause of the futility in this
case and proceeds under something different than the “majority of the
unit” standard. The first option is not a viable option. This Board
was created and chargad by the legislature with the duty to carry oot
representation elections and o determine majority support. To walk
away from that process at this point after more than a decade of
proceedings and two elections without any answer to our good faith
doubt would be an affront to our statutory charge under NRS 288.160
and the underlying purposes of the Act, The second option o
proceed under a different standard is the only viable option. We find
that the ability to hold an election under a standard that will actually

2
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1 produce 3 meaningful result is essential (o cArry out Our STiory

) duty to hold alections and 10 resolve oux good faith doubis.

31l AR 472,

4 N

s Having concluded (a8 this Court previousty explained) that NRS 288.160(4)

& || does not permit it 1o leave anresolved the doubt about whether ESEA or Local i4

7 ,

has majority supporl, ihe EMRB decided that it would exercise its discretion [0

8

9 resolve that doubt by holding &b alection that is not mandated by NAC 288, 110(7}
10 1l and determine the outcome based on a majority of votes cast. The EMEB
i1

1 expressiy overruled its pror order i this case in which 1t interpreted NAC

13 288.11@{1(3){&) to requite the majority of all potential voters 10 vote, and gave twWo
14

13

16 H1be unlikely to produce conclusive resulis because it did not accomplish that in the

reasons for doing 80. Figst, holding a second runoff election under that rule would

first two elections. Second, the EMRB used a “majority of voles cast” standard n

19 competitive clections hetween other upious, and those lections produced

20 | meamingful results. Anticipaiing HSEA’s argument in this petition for judicial

review, the EMREB explained why the Supreme Court’s order digd not preciude it

»3 H from doing s0 “While the Supreme Court’s 2009 order does 1ot slow the Board

to apply this principle 0 the mandated runotf election that was just conducted,
ag | that arder speaks to a single and mandatory ronoff election; it does not foreclose

application of the principle (0 2 second runoff election conducted sntirely at the

Bourd’s discretion.” AR 474,
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2, Loeal 14 won even more votes in the thivd election.

The third election was held in late 2015, A total of 5,319 employees voted.
"This time, Local 14 won 4,349 votes (representing 81 percent), while ESEA won
only 970 votes. AR 630, On January 20, 2016, the EMRR declared that Local 14
“shall be the exclusive bargaining representative of the employees in the

bargaining unit.” AR 625-26

Summary of the Arpunent

For fourteen years, thousands of emmployees of the Clark County School
Diistrict have been trying to change their bargaining representative. NRS 288.160
gives them the right to do so, but their effort has been hamstrung because in 2002,
the BMRRE adopted a new, experimental rule that required them to secure votes
from a majority of all potential voters, even thongh a majority of employees do
aot vote. Theee elections have been held. Each time, Local 14 not only received
many more voles than BESEA, but Local 14 also received more votes than it did in
the preceding election and ESEA received less. Local 14 won the final election

by &1 percent. The results of each election are as follows:

il
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Loeal 14 ESEA

First Election 2711 1,932
Second Blection | 3,692 1,498
Third Flection | 4,349 970

ESEA’s claim that o legal regime prewised on majority support gives it, and not
Local 14, the right to represent the School District employees belies basic
COMINON SENSE.

Following the third election, the EMRB had three options available to it:
continue to hold successive runoff elections, using the same method of
determining the outcome; leave ESEA in power despite voters’ overwhelming
rejection of it; or employ a new method of determining which union Snjoys
majority support. The EMRE opted for the only rational path: it employed 4 new
method that was capable of producing conclusive results. In a model of reasoned
decision-making, the EMRB acknowledged that the vote-counting rule it adopted
and used only in this case was a “failed experiment.” Based on the resulis of the
third election, the EMRB ordered the School Disirict o recognize Local 14,

The EMRRB’s decision to deterraine the third election’s outcome based on a
majority of votes cast was within the EMRB’s discretion. Neither the statuie nor

the governing regulation make clear what the EMREB was to do when the vesall of

12
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a runoff election are inconclusive. Thus, the EMRE had to &1l that gap in the
statute and regulations, That decision is entitled to deference. The EMRE’s
decision not to leave ESEA in power and to instead use a functional method of
resolving whatever doubt that remained after the first two elections is rational,
consistent with this Court's prior rulings and entitled to judicial deference, This
Court has previously decided that the EMRE may not abandon the election
process even though the “majority of all potential voters” standard produced
inconclusive results; and that the EMRB has discretion to devise an olection plan
thatis ca?able of producing conclusive resulis,

The Supreme Court’s prior decisions in this case do not preciude this
approach. Like the statute and regulation, those decisions do not tell the EMREB
what 1o do if the runoff election produced inconclusive results. The decisions arg
entirely stlent on that question,

There are other reasons why the Supreme Court’s decisions do bind the
EMRB in this circumstance, After discussing the meaning of MRS 288.160(4) in
dictum, the Court deferred to the EMREs interpretation of NAC 288,110, The
EMRB is allowed to change its interpretation of a regulation, The Court did not
publish the decisions, giving them no precedential value. All that ESEA s left
with is the law of the case docirine, and that doctrine is not inflexible. An

excention exists when new facis emerge at later stages of the case and adbexing to

13
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the prior decision would result in manifest injustice. Disregarding the votes of
over 80 percent of voters would certainly be a manifest injustice.

ESEA’s other arguments about why it should remain the representative
conflict with the basic principle underlying Nevada's collective bargaining law:

that employees are to be represented by the wrion with majority support.

Argument
A.  The Standard of Review.

This case involves the EMRB s dectsion about how o fill 2 gap left by the
relevant statuie and regudation. Courts “defer to an agency’s interpretation of its
governing statotes or regulations if the interpretation is within the statte’s or
vegulation’s language.” Wynn Las Vegas v. Baldonado, 129 Nev, Adv. Op. 78,
311 P34 1179, 1182 (2013). As the petitioner, ESEA bears the burden of proving

that the EMREB’s decision is invalid. NRS 233B.1332).

B.  The case is about how — not whether — the EMREE may defermine which
pnion has majority support.

1.  NRS Chapier 288 reguires recognition of the union with majority
support.

There is no dispute that Nevada’s local government collective bargaining
aw is built on a policy of reguiring unions to have majority support in order to be

recognized as the exclusive bargaining representative. MRS 288.160(2) (requiring

i4
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a verified membership list when a union ié voluntardly recognized); NRS
288.160(3)(¢) {(authorizing an employer to withdraw recognition from a union that
ceases to be supperied by a majority of employees); NRS 288.160(1H) {authorizing
the EMRB to hold elections when it doubts which union has majority suppoit).
The central question in this case is how the EMRB might measure employees’
preferences.

1t is also undisputed that the initial and runoff elections between Local 14
and FSEA did not — and could not - produce conclusive resulis because they were
conducted under 8 “majority of all potential voters” standard. Those elections
demonstrated that the “majority of all potential votexs” standard .is not a viable
way of determining majority support for the simple reason that not enough
employees participate. The EMRB was then left with two options: leave ESEA in
place as the employees’ representative, ot use another method to gauge which
union has majority support” Leaving ESEA iﬁ‘placﬁ would have conflicted with
the hasic tenet of the statute: that employees are to be represented by the union
that bas majority support. The successive elections demonstrated that ESEA, not
only lacked majority support, but also had much less support than Local 14, The

final election demonstrated this in stark terms: the vote tally was 4,349 10 970.

2 The EMRRB could have engaged in the futile act of holding successive ranoff
clections under the same nonfunctional standard, but reasonably interpreted NAC
288. 117 as not requiring it to do so. AR 470-71.

13
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The only option loft for the EMRE was 10 devise a different mothod for

determining majority support.

pa The EMRBE’S Jecision how i resolve its fmitial doubt about
whether TSEA or Local 14 has majerity sapport is entitied to
deference.

At the hearing on ESEA’s maotion for a stay, the Court asked whether there
were any other options available to the EMRB. 1t was, of course, possible for the
FMREB 10 d&?isa another method of gauging majority suppotl. For example, the
EMRE could have conducted a “rolling election” by continuing 10 solicit ballots
until one union received votes from & majority of ali potential vote:s, as Local 14
advocated after the second election. Bulas this Court exg;a}ained in response 0

focal 14's argument al that time, while the EMRB must take steps 10 resolve the

doubt that triggered the election process and those steps must be caleulated to
produce 2 definitive result, the choice of method to Use is left to the EMRB’s
discretion. Sze Adden. AR 784-85 (explaining that “it is not only within the
jurisdictiaﬁ of the Board to take some action 10 resolve that, that doubt, in
accordance with the yarious provisions of NRS 288 and NAC 7QR it is exror 1ot
say, well, we simply have 0o jmisdicﬁoﬂ”); Adden. AR 385-80. (*“1Tihe intention

beliind the law i8 10 give the EMRE & wide latimde of discretion, except that i

must be for a plan that i reasonably calculated to produce @ result.”).

M_._“._M
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NES 288,160 does not provide the EMIRB with explicit direction about how
to resolve the doubt that remained following the runoff election, but filling gaps in
a statute is the classic function of an administration agency; “The power of an
administrative agency to adminisier a congressionally created program necessarily
requires the formulation of policy and the making of rules to £ill any gap lefy,
implicitly or explicitly, by Congress.” Chevron US4, Inc. v. Naturol Resources
Defense Council, Inc., 467 U8, 837, 843 (1984). Since the EMREB has announced
through a detailed and well-reasoned decision how it will do so, the EMRE’s
decision is entitled to judicial deference.

ESTEA asserts that the EMEE could not bring the election process o a
conciusion by conducting a third election because a siatutory provision does not
expressty authorize it 1o do so. As a general matter, adminisirative agencies lack
tmplied power, but there is an exception to that rule when such power is essential
to carrying out the agency’s express daties. City of Henderson v. Kilgore, 122
Nev. 331, 334-35, 131 P.3d 11, 13 (2006). Authority is essential and may be
implied if authority expressly granted to the agency “would be meaningless
without the authority.” Clark County Sch. Dist. v. Clark County Classroom
Teachers Ass’n, 115 Nev, 98, 99, 977 .24 1008, 1011 (1999) (upholding implied

power 1o isste subpoenas as necassary o the express power to hold evidentiary

17
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nearings).” Hers, NRS 288.160(4) exprossty authorizes the BMEB 10 hold secret-
hallot eleciions 10 determine which of two competing urions a majority of
employees support. NRS 288.160(4) «yould be meaningless” if the EMRB could
ot resolve the doubt shat exists by conducting an election that will have

meaningfol resalts.

3, Itis rational to decide that the majority of voies enst represent
ihe will of all potential volers.

The FMREB's decision 10 rely on the majority of votes cast to determing the
will of nonvoers 18 rational. It is not an o ginal approach, That method of
deciding slections ia ased in most, if not all, gmfemmem elections in the United
Yeates and Nevada, Tt also applies in private sector union representation elections
conducted by the National Labor Relations Board. The NLRE explained the

rational:

[Eltection resuits should be certified where al} eligible voters have an
adequate oppostunity 10 participate in the election, notwithstanding
1ow voter participation. The fundamental purpose of a Board election
is to provide ermployess with 2 meaningiul opportanity (0 SApIEss
their senttments concerning reprasentation for the purpose of
collective bargaining. The law does 1ol compel any cmployee o

yote, and the law should not permit that right, 0 cefrain from voling,

1o defeat an otherwise valid election. ... In potitical eleciions,

3 The ease on which BEEA relies to argue that FMRER has no implied powess -
Sadlerv. Bd. of Comm'rs of Eureka T 15 Nev, 39 (1880) — was decided more
than 135 years ago, and long before the development of administrative agencics.
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245 P.2d 473, 479 {oth Cir. 1959) (“Tt has repeatedly heen held under well
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voters who absent hemselves from the polls are presumed to assent
to the will of the majority of those voting. Similarly, when & Board
election is met with inditference, it must be assurmed that the majority
of eligible employees Jid not wish fo participate in the selection of 8
bargaining representative and are conient (o be hound by the results
obtained without their participation.

Lemco Constr. IRc., 183 NLEB 459, 460 {1987). Federal courts have unhelp this
1‘3&{#&& See, e.g., NLRB V. S ingleton Packing Co., 418 F.2d 275, 279 (5th Cir.
1969} (“[Tihe general role, in the absence of a clear provision atherwise, 1s that
yoters who could have voted in a formal election but do not are considered to

assent to the will of the raajority of those who do vota.”); NLEB v. Denisch Co.,

recognized rules attending elections thai those not participating in the election

must be presumed to assent 1o the expressed will of the majority of those voting 80
dhat such majority determines the choice.”), NLREB v. Siandard Lime & Stone Co.,
149 F.24 435, 438 (ath Cir. 1945} (11}t would be as absurd to hold that collective
bargaining is defeated because a majority of employess fail o partici?atﬁ inan
clection of representatives as it would be 1o hold that the people of & municipality

are without officers to represent them because a majority of the gualitied voters do

not participate in an election held to choose such officers.”}).

19
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C. 'The Supreme Court’s orders do nof preciude the EMREB from using 2

“majority of votes cast” standard at this siage of the election process.

1.  The Suprems Court did not decide whal would happen if the
runoff clection produced inconclusive results.

FSEA argues that the Supreme Court’s characierization of NRS 288.160(4)
as “plain and wnambiguous” precludes the EMEB from ever determining the
autcome of any election hased on the majority of all votes cast. Butthe decisions
address only the initial and runoff elecctions. Nothing in either Supreme Court
decigion says what the EMRE must do if, a5 sltimately occurred here, the runofl

alection produced inconclusive results.

9. The Suprems Court deferred to the EMVIRE’s interpreiation of
AL 288,110

In ESEA, the Supreme Court concluded that it would “not disturl the
EMRB’s interpretation of NRS 268,160 and NAC 288.110.7 Adden. AR 280.
The Court’s conclusion reflects the proper deference to an administrative agency's

interpretation of its governing regulations. S2¢ Wynn Las Vegas, 311 P3d at

1182,

The Court made a factnal mistake in stating that it woald “not disturb the
REVIRR’s interpretation of NRS 288.160" becauss the EMRB did not purpert 1o
interpret NRS sa% 160, This is clear from the EMRPB’s decisions. When the

FMREB announced in 003 that it would determine ihe outcome of the election
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between ESEA and Local 14 based on the majority of all potential voters, the

EMER relied exclusively on NAC 288.110:

[Alithough the Legislature does not appear to have specifically
addressed whether the majority is of “votes cast” or “of members of
the bargaining unit” in NRS 288.160(4), NAC 288.110()(d) does
provide clear interpretation that a majority of the employees within
the particular “bargaining unit” is required.

AR 120-21,

This statermnent by the EMRE is important because it defines the issue
before the Supreme Court in £SFA. A staterment that is “onnecessary ic a
determination of the questions involved” is dicrun that does not control future
decisions. Argentena Consolidared Mining Co. v. Jolley Urga Wirth Woodbury &
Standish, 125 Nev. 527, 536, 216 B.3d 779, 785 (2009). Since the Coust affirmed
the EMRB’s order, the Court’s indepeudent interpretation of NRS 288.160{4) was
urmecessary to its dectsion. Indeed, the Court acknowledged that ifs rav.iew WaS
“Hmited to determining whether there was substantial evidence in the record to
support the agency determination or statutory interpretation.” Adden. AR 271,

ESEA misunderstands this issue. If the Supreme Court had reversed the
EMRER’s interpretation of the regulation by concluding that that EMRB’s
interpretation was inconsistent with the statte, the Court’s interpretation of the

statute would not have been dictum, That iz what Local 14 asked the Court to do,

21
INTERNATIONAL BROTHERHOOD OF TEAMSTERS LOCAL 14°5 OPPOSITION W6 2

DETETROTOa R TVES FH T TA Y RS NRr




e S RIS AT AN AN R

Hut the Court declined. Since the Court affirmed the FMRB's interpretation of the

regriation, the Court's discussion of the statuie Was UNNecessary 1o the decision.

3, Hvenif the Supreme Court’s interpretation of NRS 288.160(4)
were not dictun, it would not preclode vse of a different standard
here.

The law of the case doctrine applies ondy sqwhen an appeliate coud SIAtes 2
pringiple of cule of law necessary 1o 2 decision.” Hsu v. County of Clark, 123
Nev. 625, 629, 173 P.3d 724,728 {2007). As explained ahove, interpretation of

NRS 288.160(4) was annecessary 1o the Court’s decision 1o atfirm the EMRB's

order. Moreover, there ate exceptions {0 the law of the case dortrine, “Lin s0me

instances, equitable considerations justdy 2 departure fromm the law of the case

doctrine.” Id. In Hsy, the Court scknowledged that federal and state courts have

adopted exceptions & the law of the case doctrine when “subsequent proceedings

produce substantially new of different evidence” or when “the prior decision was

clearly errongous and would result in manifest injustice i enforced” Jd. at 630,

173 P.3d at 729 {citing cases st fns. 17, 19 and 20} Although the Hsu Court
formally adopted only one of these exceptions (that which was applicabialm the
cage before if), the Coutt did not reject the other exceptions. Rather, the Court

explained that it had previously recognized and applied the srnanifest injustice”

exception:

et
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Although this court has never expliciily adopted any formal
exceptions to the 1aw of the case doctrineg, in Clem v, Staie, We
implicitly acknowledged the possibility of exceptions to the law of
the case, stating that “I'wle will depart from our prict holdings only
where we determine that they are 80 clearly erroneous that continmued
adherence to them would work 2 manifest injustice.” Similarly, in
Leslie v. Warden, We acmally revisited our decision upholding 8
death penalty senionce when we determined that failure o do so
swould amouni 108 fundamental miscarriage of justice.”

195 Nev. at 631-31, 173 P.3d at 729,

Here, the repeated faiture of the experimental vote-counting standard that
‘he EMRB adopted at an earlior siage of this case presents new gvidence that
justifies reconsideration of the decision. Denying the Sehool District employees
the ability to be represenied by the union they overwhelmingly prefer, just
hecause many of thelr coworkers 4o not vote, is clearly wrong. If the “manifest
injustice” exception applies anywhere, it applies here.

4,  Evenif the Supreme Court’s interpretation of MRS 288.160(4)

were pot dictum, it would not bind the TMER in future glections
hetween ESEA and Local 14,

Tmpoutantly, ESEA and Teamsters are not published decisions so that they
have no precedential valve. Nev. Sup. Ct. R. 123 ("An unpublished opinion of
order of the MNevada Supreme Court shall niot be regarded a3 precedent and shail

not be cited as legal authority except when the opinion of order is (1) relevant

gnder the doctrines of law of the case, res judicata of collateral sstoppel ... 7).

As the EMRRB explained, this case reflects the only occasion in which the EMREB

e epenarmeAbnatARetAA Rttt
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ever used the “majority of all potential voters” standard 1o determine the oulcome
of an election under NRS 288.160(4). AR &73. 1n every other election in the past
and in every election in the future, the EMRB will use the normal “majority of all
votes cast” standard, including in any future clection between Local 14 and

ESEAS

5. The EMREB has discretion to address the ambliguity ereated BY

the specessive slertions with jmeonclusive resilis.

A basic rule of statuiory interpretation is that seemingly unambiguons
statutory language may be disregarded when applylng the npambiguous MCANING
creates a conflict with another statiory Provision of objective: “When tWo
statutes are clear and unambkiguous bul cordflict with each other when applied to &
spectiic factual situation, an ambigeity 18 created and we will atlempt to reconcile
the statutes.” F corle v. Perez, 125 Nev. 728, 7353, 219 P.3d 906, 910-911 (2009)
(citing Szydel v. Mavkmen, 121 Nev, 453,457, 11T P3d 900, 202-03 (20050, Cf.
Boys Markels, Inc. v. Retail Clerks Union Local 770, 398 1.8, 235, 250 (1970
{“Statatory interprotation requires more than conceniration upon 1solated words;

cather consideration must be given to the total corpus of pertinent law and the

s Por this reason, the Legislature's failure to amend NES 288.160(4) in response 0
the Sgprems Coort’s decisions means fitile. There is no need for the Legislaturt
ro amend a statuie W overtuin a judicial decision that has no precedeniial value

and that has been recanted by the administrative agency that adopted it.
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case before it cevealed. 121 Nev. at 437,

review of an EMRB decision in Clark County

the EMRB’s fanciion:

within the tanguage of the statute.

Id. {internal citations omitied).

25
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pulicies that inspired osiensible inconsistent provisions.”). T Szvdel, the Nevada
Supreme Court disregarded statulory language that it described a8 “ynambiguous”

in order 1o “advance the prumary goal” of the statuie and avoid a conflict that the

The Supreme Court specifically applied this principle to its deferential

School Dist. v, Lacul Government

EMER, 90 Nev, 447, 443, 530 P21 114, 117 (1975). There, the Court affirmed
(he EMRE’s interpretation of NRS 288 because it avoided rendering one

provision 2 puility. The Court explained that harmonizing statutory language 18

A precise determination of the distinctions betweth Section 1 as
subtracted by Section 2 carmot be divined. That is the function of the
EMRE, Unless the woard should act arbitiarily, unreasonably OF
capriciously beyond administeative boundaries the courts Toust give
credence to the findings of the board. An agency charged with the
duty of adprinistering a0 act is impliedly clothed with power 10
construe it a5 @ Pecessary precedent 10 administrative action.
WRS 288,110 charges ihe board with that responsibiity and great
deference should be given o the ageney s interpretation when itis

Tndeed,

The election process betweeh Local 14 and BSEA revealed a conflict
between the aspirational goal of resolving doubt under NRS 288.160(4) based o9

hallots cast by & majority of all potential voters, the practical reality that most

(EPPOSE’E‘@G@GEE

S,
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people do not vote, and the fundamental legislative objective of ensuring labor
peace by allowing employees t0 choose thelr representative, As the expent
administragive agency, it was the EMRE’s duty to resolve this conflict.

It does ot matter that previously in this election process, the EMRB
decided 1o experiment with the “majority of all potential voters” standard. “Axn
administrative agency is not disqualified from changing its mind; and when it
does, the courts stil sit in review of the administrative decision and should not
approach the statory construction issue de nove and without regard to the
adrministrative understanding of the statutes,” NLRB v, Local 103, Int'l Assn. of
Tron Workers, 434 11.8. 335, 351 (1978}, see also NLRE v. Curtin Matheson
Scientific, Inc., 494 U.5. 775, 787 (1990} (“{A] Board rule is entitled to deference
even if it represents a departure from the Board's prior policy.”y; NLRB v. J.
Weingarten, Inc., 420 U8, 251, 26566 (1975) (“The use by an administrative
agency of the svolutional approach is particulasly fitting, To hold that the Board's
earlier decisions froze the development of this smportant aspect of the national
labor law would misconceive the natare of administrative decision-naking.
Curmlative esperionce’ begets understanding and insight by which judgmenis . ..
are validated or qualified or invalidated. The constant process of trial and error, on
a wider and faller scale than a single adversary litigation permits, differentiates

perhaps more than anything else the administrative from the judicial process.”).

18
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All that is necessary is that the agency supply a “well-considered basis for the
change.” Robertson v. Methow Valley Citizens Council, 496U 5. 332, 356
{1989).

This is true even if the rule discarded by the agency had previously been

endorsed by a reviewing court, Navional Cable & Telecommunications Assn. v,

Brand X internet Sves., 545 U.8. 967, 982-83 (2005). The principle that an

agency can change its mind is essential to 2 vibrant process of administrative law
development. The alternative “would lead to the ossification of large portions of
our statutory law by precluding agencies from revising unwise judicial
constructions of ambiguous stamutes. Neither the Chevron doctring nor the
doctrine of stare decisis requires these baphazard resulis.” Id. at 983 (internal

citation omitted),
13, The EMRE’s order does not violate rulemmking reguirements

The Administrative Procedure Act’s milemaking requirements apply only to
“regulations” and not to “an agency decision or finding in a contested case.”” NRS
2338.038(2)e). An “inderpretative ruling” in which “the agency consiruss a
statute or regulation according to the specific facts hefore it is not a regulaton.
Labor Commissioner v, Littlefield, 123 Nev, 35, 40, 153 P.3d 26, 28 (2007); sez
also K-Mart Corp. v. SIIS, 101 Nev. 12, 17, £93 P24 562, 565 (1985) (holding

that rulemaking procedures did not apply 1o “the agency’s pronouncersent of how

27
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the statute operated in a specific context. There is no reason {0 requie the

formalities of rlemaking whenever an agency undertakes to enforce oF implement

{he necessary requirements of an existing stamie.”). That is what the EMER did

nere. Faced with an initial election and a runoif clection that did not produce
conclusive results, the EMRB decided how it would resolve the doubt about
which union reprosents @ majority of employess. This was a unique circumstance
which will probably never arise again because the EMRE no longer follows its
gxperimental interpretation of NAC 288110 as requiring votes from a majority of

all potential voters.

. The EMRBE was not reguired to shandon the clection process.

Since the Supreme Court’s decigions do not prohibit the EMRE from using
o different vote-COURLNG method in the third election, FSBA i left to arguing that
the EMRB was required 10 legve it in power, even though ESEA plainly lacks
majority support. BSEA asks this Court (o tam the principle of majority support
that undergirds collective bargatning into a farce.

TSEA says that since Local 14 did oot win the initial and runoff elections

by an ouirght majority, the FMRE should have concluded that ESEA continued

to enjoy majority support and ahandoned the election process. But the initial and
sunoif elections that the EMRB held were not referenda on Local 14, They wer¢

competitive elections between Local 14 and ESEA. The text of NRS 288.160(4)

e
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makes this clear. It authorizes the Board to conduct an election “upon the
question” whether “any employes organization is supported by a majority” of th
employees. The Supreme Court acknowledged this, stating that neither Local 14
nor ESEA won the first election and a ranoff might produce similarly inconclusive
results. Adden, AR 378-79.

ESEA points 1o the word “may” in NRS 288.160(4) and argues that the
permissive verb means that the EMRE does not have to do anything even when
there is a good faith doubt that the incumbent union enjoys majority support. This
Court rejected that argument after the first election. A better interpretation of the
perraissive “may” is that it gives the EMRB discretion to decide sow o resolve
the doubt. The EMREB may hold an election under the “majority of all potential
voters” standard or it may resolve the doubt in a different maﬁmr.

BSEA also asserts that NRS 288.160 prohibits a union from representing a
bargaining unit in the absence of express evidence that a majority of gmployees
support the union. That is incorrect. For example, as an aliernative to an EMRB-
ordered election, “{tThe parties may agree in writing, without appealing to the
Hoand, to hold a representative election to determine whether an employee
organization represents the majority of the local governinent employees ina
bargaining unit,” NRS 288.160(3). The outcome of such an election may he

determined based on the majority of votes cast, Adden. AR 379 & nl.

28
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1 This arguinent is not 2 good one for FSREA to make because there is 10

2 |l express evidence that ESEA has majority suppott. HSEA says the EMRB shouid
34 wave relisd on 118 unsubstantiated sssertion that over forty years ago it presented a
5 Wverified membership list showing that it represented a majority of pargaining vait
i employecs. Since smost or alt of the employees employed by the School District

g |l forty years ago alraost certainly are no jonger employed, that ig DOt EXAPrEss

9 Yl wyidence that ESEA ever represenied 2 majority of the cortent bargaining wniit

?i employees or that BSHA currently enjoys employees’ support.

12 Characterizing employees as its “book of business”, ESEA suggests -

2 without any evidence — that a majority of employees currently pay dues 1o ESEA

15 |t through paycheck deductions. Infact, a8 of September 3015, fower than &

majority -~ 4,729 cut of 11,574 - did so. Supp. Martin Dec., Bxh. B Bven this

18 aumber is probably not reflective of ESEA’s support because Nevada law gives

19 Hemployees ait incentive 10 remain menbers of the incupibent gnion even if they

would prefer that another union represent fhern. An incumbent union has

97 || exclusive bargaining rights and may charge nonmember employess within s

23 - e s o .
bargaining pnit faes for individual representation I grievances, hearings and
24
25
T
26

27 W from ESEA legally meaningfol. An employer may, bt is pot required 10,
ag |l withdraw recognition from a union that lacks majority support. See NRE
288.160(3)(cC).

30
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arbitrations, Ceng v, Nevada Sve. Employees Union, 116 Nev. 473 (2000). That
is what the EMRB gxplained at an earlier stage of this case. AR 111 {"Itis not
urusnal or inconsistent for employees to siay with the incumbent employee
organization while indicaling an inferest in associating and/og joining a new
organization as they do pot want to lose the effectivenass of their representation, i
necessary, by the incumbent employee organization and they didd not wish 1o
alienate that organization should it remmain as their bargaining representative.”’).
Finally, ESEA recycles other argurments it made unsuccesstully at priot
stages of this case. Mo new facts warrand ceconsideration of those argumoents DOW.
It is beyond dispute thata good faith doubt exists whether ESEA or Local 14 has
majority support among the CCSD employees. The EMRE held a fact-finding
hearing and concluded that it had such doubt. The Supreme {ourt affirmed that

conclusion as supported by substantial evidence. Adden. AR 27677, Ttis

irrelevant that other states require 2 “showing of interest” from 20 to 30 percent of
potential volers before an election is held because RS 788.160(4) requires a
greater showing: that a good faith doubt exists, Moreover, the showing of interest
requircment i8 merely an adiministrative tool to determine whether there is
cnfficient interest in the election to make it worth spending resourees. Cf. 29
U.S.C 8 159(cyl) (stating “the Board shall investigate fa decertification] petition

and if it has reasonable cause (0 helieve that a question of representalion affecting

3
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commerce exists shall provide for an appropriate hearing upon due notice.”); 29
CFR. § 102.65(a) {authorizing Regional Director to hold an election “if it
appears 10 the Raglonal Director that there is reasonable cause to believe that a
guestion of representation atfecting comumerce exists, that the policies of the Act
will be effectuated, and that an election will reflect the free choice of
employees™), Local 14 presented over 4,000 cards to the EMIRE before the first
election but the EMERB declined {due to lack of resources) to check the signatures
on those cards. AR 111, Since then, thres elections have demonstrated that Local
14 has much more support than ESEA. That the EMREB was jusified in doubting

whether ESEA has majority support is not sericusly open 1o question.

LConclusion
For all of the foregoing reasons, ESEA’s petition for judicial review should

be denied.

Dated Aprit 1, 2016 Respectiully submitied,

fof Kristin 1. Martin
ERISTIMN L. MARTIN

Attorneys for International Brotherhood of
Teamsters Local 14
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CERTIFICATE OF COMPLIANCE

1. Ihereby certify that this brief coraplies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(2)(5) and
the typestyle requirements of WNRAP 32(a)¥6) because:

[¥X] This brief has been prepared ina proporticnally spaced typeface using
Microsoft Werd, version 10 in Times New Roman, font size 14,

2. I further certify this brief complies with the page - or type volume
Himitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by
NRAP 32{a}{THTC), it 152

[X] Proportionally spaced, has a typeface of 14 points ov more, and contains
2006 words,

3. Finally, ] bereby certify that { have read this appellate brief and {o the
best of my knowledge, information, and belief, it is not frivolous or interposed for
any improper purpose. | further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure NRAP 28(e)(1), which reqguires every
assertion in the brief regarding matters in the record to be supported by a reference
to the page nurmber and volume number, if any, of the transeript or appendix where
the matter relied on is to be found. T understand that I may be subject to sanctions
in the event that the accompanying brief is not in conformity with the requirements
of the Nevada Rules of Appellate Procedure

Daied this 1% day of April, 2016

3/ Kristin L Martin
Kristin L. Martin, SBN 78G7

CERTIFICATE OF COMPLIANCE Case Mo.: A-15-71557-J
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on April 1, 2016, the foregoing
INTERNATIONAL BROTHERHOOD OF TEAMSTERS LOCAL 14’8 OPPOSITION
TO THE PETITION FOR JUDICIAL REVIEW: DECLARATION OF KRISTIN L.
MARTIN IN SUPPORT OF INTERNATIONAL BROTHERHOOD OF TEAMSTERS
LOCAL 14°S OPPOSITION TO THE MOTION FOR S§TAY in Case No.: A-l 5
715577~ and ADDENDUM TO ADMINISTRATIVE RECORD VOLUME THREE
has heen filed through the Wiz-Net Electronic filing system of the Bighth Judicial
District Court, Clark County, Mevada, The foregoing will be sent via 1.5, First Class

Mail and sent alectronically to the interested parties in this action as follows:

Q. Scott Greenberg, Bsq.
Oifice of General Counsel
Clark County School District
5100 W, Sahara Avenue

Tas Vogas, NV 89146

sgz‘eenberg@imemct,ccsd.net

Franciz €. Flaherty, Bsq.

Sue §, Matuska, Esq.

Diyer, Lawrenoe, Flgherty, Donaldson &
Prunty :

2805 Mountain Strect

Carson City, NV 89703

fiiaherty@dyeriawrence.com
srmatuska@dyerlawrence.com

Greg Zunine, Esd.
Mevada Attorney General
Seott Davis, Bsg. Deputy Attorney
(ieneral

555 B, Washingion Avenug #3900
Las Vegas, NV 89101

sdavis(@ag.nv.gov
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K ristin L. Martin, SEN 7807

McCRACKEN, STEMERMAN & HOLSBERRY

1630 §. Commerce Street
Las Vegas, NV §9107
Tel: (702)386-5107
Fax: (702) 386-9848
kKim@dchst.com

Attorneys for International Brotherhood of

Teamsters Local 14

FIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES

ASSOCIATION, an employse
organization,

Petitioner,
Vs,

STATE OF NEVADA, LOCAL
GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS
ROARD, an agency of the State of
Nevada: INTERNATIONAL
BROTHERHOOD OF TEAMSTERS
LOCAL 14, an employee organization;
and CLARK COUNTY S8CHOOL
DISTRICT, a county school district,

Respondents.

{‘ase No.. A-15-715577-]
Dept. No.o |

DECLARATION OF KRISTIN L.
MARTIN IN SUPPORT OF
INTERNATIONAL
BEROTHERHOOD OF

TEAMSTERS LOCAL 148

OPPPOSITION TO THE

, THE
PETITION FOR JUDICIAL

REVIEW

DECLARATION OF KRISTIN L. MARTIN IN 5UPPORT OF INTERNATIONAL BROTHERHOOD

OF TEAMSTERS LOCAL 14’3 OPPOSITION TO THE PETITION FOR JUDICIAL REVIEW

Case Mo Aniﬁ»‘?‘if}?ﬁbb277




1, ’Kristin L. Martin, declare:

{_ [ am counsel for International Brotherhood of Teamsters Local 14 in this
rmatter and a member in good standing of the State Bar of Nevada. I have personal
knowledge of the following facts, and if called, could and would testity competently
thereto.

2. T 2015, T made a public records act request to the Clark County School
District for the number ‘Gf employees represented by Education Support Employees
Association (“ESEA™) and the number whao pay dues to ESEA through dues deductions:
Attached hereto as Exhibit A is a true and corroct cOpy of the an email I recelved on or
about September 21, 2015 from Cindy Smith-fohmson of the Clark County School
Tristrict Office of the General Counsel responding to my request. Attached hereto as
Exhibit B is # true and correct copy of the document that was attached to Ms. Smith-
Johnson's email message. Exhibit B refiects that as of September 21, 2013, ESEA
represented 11,574 employees, but only 4,729 paid dues to ESEA though paycheck
deductions.

1 declare under penalty of perjury under the laws of Nevada that the foregoing is
true and correct.

Executed on this 1st day of April 2016 at San Francisco, California.

jsf Kristin L. Mariin
KRISTIN L. MARTIN
Attorneys for International Brotherhiood of

Teamsters Local 14
1

DECLARATION OF KRISTIM L, MARTIN IN SUPPORT OF (NTERNATIONAL BROTHERHOOD
OF TEAMSTERS LOCAL 14'8 OPPOSITION TO THE PETITION FOR JBD!EEAL&KB&?&? 3
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¥ristin Martin

Frow: Cynthia Smith-johnson <csrith-johnson@interact.cesd.net>
Sent: dMonday, September 21, 2015 11:28 AM
To: Kristin Martin
e Dinh Luong
Subject: PR ESEA Union Data
&ttachments: PRR-Support Staff information. 092115 pdf
Ms. Martin,

As required by NRS 239.0107, attached you will find documentation responsive 1o
the remaining portion of the request for total number of bargaining unit employees in
aach "lob family” who pay dues fo ESEA.

Thank you,

Cindy Smith-Johnson

Public Records Reguast

Office of the General Counssl
nublicrecordrequest@interach.cesd.net
702-788-5885 '

000280
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CLARK COUNTY SCHOOL DISTRICT - HUMAN RESOURCES UNIT
2015-16 SUPPORT STAFF TOTALS as of 921/15

Job Family Bupport Staff with Deductions® | Tofal Support Btaf
Admirisirative/Clerical/Seoratarial 855 1823
BroadeastiCommunications 14 44
Business/Finance 28 165
Food Senvics 258 B33
information Sysiems 140 286
Para-Frofessionals/Altes/Assistant 1923 448632
Police Servicas 18 38
SarvicefCperations Workers 605 1664
Transportation 771 1728
Skitted Trades/Techpicians 165 458
Visual/Printed Communicalions 18 52
rand Total 4728 14874

Winion duas can be paid directly to union. This total only reflects those that have
requesied duss o be deducted from CCBD payrail.
wEul ard Part fime Support Staff only, No temps or subs.

HRUDFMPF QBTG
SOURCE: MSPAYID
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ADDM
Kristin L. Martin, SBN 7807
McCRACKEN, STEMERMAN & HOLSBERRY
1630 8. Commerce Strest
Las Vegas, NV 82102
Tel: (702) 386-53107
Fax: (702) 386-9848
kmigdcehsf.ocom
Attorneys for International Brotherhiood of
Teamsters Local 14
BIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES Case No.: A-13-715577-]
ASSOCIATION, an employee organization, Dept. Now:

Petitioner,
vs.

STATE OF NEVADA, LOCAL
GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD, an
agency of the State of Nevada;
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS LOCAL 14, an emploves
organization; and CLARK COUNTY
SCHOOL DISTRICT, a county school
district,

Respondents.

ADDENDUM TO ADMINISTRATIVE RECORD
VOLUME THREE

{TRANSCRIPTS OF ARGUMENT AND ORDERS OF THE DISTRICT COURT AN

THE NEVADA SUPREME COURT)

ADDENDUM TO ADMINISTRATIVE RECORD VOLUME THREE

Case Noo Auiéﬁﬂéﬁ’gé
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Index Addendum to Administrative Record, YVolume Three
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381-382

383-3%0

391-396

[PLEADING TITLE] - 3

Document

Order (District Court, filed January 31,

3013)

Transcript Proceedings (District Court, filed

January 28, 2013)

Ovder Granting Petition (Supreme Court,

filed December 18, 2613)
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Kristin L. Markin, SBN 7807

Andrew ], Kaha, SEN 3731

MoCRACKEN, STEMEEMAN & HOLEBERRY
1630 8. Commerce Steeet

Las Yegas, NV §9102

Tel: {702) 386-3107

Fax: {702) 386-9848

klmidehsfeom

aikitidebsf.com

Abtorneys for Intesnations! Brotherhood of Teamsters
Looal 14

EIGHTH JUDICIAL DISTRICT COURY
CLARE COUNTY, NEVADA,

INTERNATIONAL BROTHERHOOD OF CASE NG 06A$18346
TEAMATERS LOCAL 14, an employee organization,

Patidoner, T ORDER
¥,

EDUCATION SUPPORT EMPLOYRES
ABSOCIATION, 8 Nevada sonproflt sorporation;
STATE OF NEVADA, LOCAL GOUVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD, an sgency of the State of Nevadg; and
CLARK COUNTY SCHOOL DNSTRICT, a coundy
school distzics,

Respondents.
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‘Appsaring for Patitioney Intemational Brotherhood of Teamsters Local 14 ("Local 14%) was Kristin

Petitioner International Brotherhood of Teamsters Loos! 14°s Second Supplemanta) Petition

for Judicial Review came for hearing in Department 1 of this Court at 10:00 s.m, on Janomcy §, 2043,

L. Martin of MoCracken, Stemerman & Holsherry, Appemring for Respondent State of Wevads Local
Government Employed-Mansgement Relations Board {"EMRB™) was Mevade Aitomey General by
Dupity Attorney General Scatt Diwis. Appesring for fespondent Bducation Support Emeployess
Association ("ESEA”) was Michsel Dyer of Diyer, Lowrence, Pensose, Flaharty & Donaldson,

The Petition for Judicial Review is GRANTED. This matier is remanded to the EMRE to
adopt an election plan for the runoff election betwesn Local 14 and BSEA thes i reasonably
catculated to produce a definitive result

IT 18 50 GRUERED.

Dated this 4] day of January, 2013,

97 W

gﬁm i v ' 2 .......
Han. Kenneth C. Cory end

Didtriet Cowet Judge {\‘,j

GRIER Poge 2 Mt ABZEI46
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DISTRICT COURY
CLARK COUNTY, NEVADA
LI R

+

ERTERNATIONAL BROTHERHOOR < CASE WD, A-52834%
GF TEAMSTERSH, .
. DEFT. I
FlaintifE, .
vE, .
. TRANSCRIRY O

EDUCATION SUPPORT EMPLOYERS
ASSOCIATION, at al.,

PROCEEDINGS

Do fendants,

3 . » - 0 < * LR a < 3 . ]

FEEE T 1

REFORE TEE HONORABLE KENNETH CORY, DISTRICT COURT JUOGE
HRARIEG ON PETITION POR JUDICIAL REVIEW
TURIDAY, JANUARY B, 2013

REPEABANCES:

FOR THE PLAINTIFF: ERISTIN MARTIN, B34,

FOR EDUCATION SUPPORT MICHARL WAYMNE DYER, B3Q.
EMPLOYEES ASSN.:

FOR NEVADAR LOCAL GOV SCOPT R, DAVITE, 834,

EMPL-MOMY ABLATIONGS B: Artorney Gensral's Office

COURT. _RECORDEHR: FRARGURIBTION BY:

BEVERLY STGURANIK VERBATIM DIGITAL REFORTING, LLT
Jisteict Qourt fnglewoeod, €O 80110

{303 79g-qE3f

Provesdings recarsdsd by auddoa-visusl recosdiog, transuript
produced by branscripblion service,
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i LAE VEGAS. NEVADA . TUESHAY . JANUARY B 8018, 10:44 A M
2 PHE CLERH: Pigs *, Intemnational Brothevhood of

3b Teamsters vearsus Bducation SBupnory RBmplovees Assoclabion, Cass

41 Mo, A% -~ L'wm sorey. A-DI8348,

5 MEL. DAVIS: Good morodlsg, ¥Youy Homor,
8§ ME. MARTIN: Good morsiog, Your Hanar,

3 THE COURT: Did wa geb our appasrances

[
=t

8 ME. MERIIN: Kolabtin Martls of Molracken Bromssman &
41 Holshbercy for bhe Intarnational Brothevhood of Toamstsrs Looal
1941 14,

il THE COURT: Okav.

13 ME. DRAVIS: Good mornliog; Your Honor, Soobt Davis
13f from the Attornesy Ganeral’s Offics on behalf of ths EMRB.

14 THE COURT:  Okay.

15 M. DYER: Your Hosoe, Mike Dysy, with Dyer Lawrspnog

161 Law Fi

by

m, on bhehald of E5EAR,

17 THE COURT: Okay. ALl wight.
18 . So, Lhs quastion ls, why should we dictabte to the

141 EMRE how thay should -~ whethsy they should do it for a sat

201 parlod ¢r lsave 1L wpen?
1 M3, MARYIM: The zeason why -— wsll, thevs apa two

221 hssuss, JOae is, is the BEMRB's declsion sslocguate, Uoss g

sen Lt gave for btha deoision Lk gsached,

Y

231 the same sisctlon glan that was used in the figst elmcbion, is
& ’

"

Varbatim Dighal Reporting, 1LC ¢ 303-788-0884
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L MR, OYER: Mell, just for the cscord, that's nat

what ¥ represecbsd. Wbhat I said is, the Sdpvewe Couvsh has

approvad the ssiorlty vobes regquirsment -~-

THE COURT: Okay.

n
Z
Za
:
[
T
X
it
.

we o WS Dimes.

& THE COURT: Well, I think our record iz probtscisd

8 My deaision is bassd op the following cbhssrvations

i and concluslons.

10 I find that T must redect any nobtlon that the

111 legislature lonended, or for that satier conbinuas to dntend
121 that valn acts be dong. That an slection be propossad that

13§ doss not -~ is nab reasynably calovlated o producse &

147 definitive result o snd the guestion,

1% I tharsfore concludse thav ons sust contlude that ths
161 EMER bhas all sliscreticon and powsrs to form dn its elsction

171 plans, slsotion plany thab have that ghijentive to peoovide and

18] bo serive at & delfinivive result

LY

19 Howeverw, 1 find that EMRS bhaz all discuetion to
20 detevming what is -+~ what plan is reaspoably caleculated to do

211 that. 1 accespl the argument of My, Davis that diffscent

231 slections call for diffevent mossures bo be haken.  Asd Lhe
voard mush e gilven the discrevion and tche powey o formulate
241 iis plan ~- plans with that in mind.

25 I find that the -~ the reason [ am esasmpbially

Verhation Digils! Reporting, LLO & 305788085
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a1
granting the PFeblblon for Judicial Heview is bescsuse it ssams

o me thab the EMRD has taken the position ghat its bands sxs

In ths grgument, I guess it was, btha ~— when It gsts
down Lo explalining -~ ths closest that comas o explaloing
what the plan was iun the part bhat says -~ and U'm sowwy.
santt plve vou the axact pagse veferancs for this, bagauss 1
dortt -~ my briefing deesn't ioclude the ovigilnal brisf, Bug
at ans pulnt it sayvs, "Havisg considered the aboave, it is
hersby Ordered that Intevastional Beothmehioed of Teamatars
Lovmml Mo, 14fs Mobtise Lo Approve the Election Plan is deanisd,
the proposad alection plan noet bsing an agresd-upon plan, Ssa
Hevada Suoprame CJourt Grder dated Dacember 2lsy, 0o.®

I do nolb sygres wiith ths intsupratation of ths
Supreme Court's Rulisg and COrdsr as bhelng one thab tiss the
hand of the EMRB.  IfF T's wrong o this, it is probsbly on
thay wvary point, I do not believe that bha Bumnramae Courl
intended to say, unless the partiss agree on & plan, you'ss
Limited Lo anvibhing other than, as I have saild, ¥ belisve that

g Supreme Courh's intantion, I don't - howevas I intavpral

the law, I'm hoping, is in conformlby with the way iLhs Pt uohiy
Cournt does, that thes inhkentisn hehdnd the law is bo give the

EMER & owids laticuwde of diseoreting, sxeept that 1i must be fov
a plan which is rasasonably caleulstad bo produce s resuln.

Aod bthabt 1t's oot enough Lo say, vou koow, any old

Vorbatim Dighal Raporling, LG ¢ 303-788-0880
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slection, And I recogoizs U'sm grossly abusing the srgument
pult forwsyd by ﬁz, Dyer on bhahal? of the Union as to what thay
== as Lo the reasons why Ak%s okay if you don't geb a resulb,

T wan congsive of sltuastiocons where you might solb be
able Lo gat 8 resulb. Bul it seems to me the legislaturs
wouldn'h have passed this law LF it didn't intend for the DMAR
to use itg exparienus, iz expertise, and its brosd powvers asd
dizmcration to schisve {hs result of getting soms kiad of a
fair approximabion of the intent of the membsrship, or desiraes
of the memberabip,

Aad ih's up no the SMRB to determine how vou asoiiove

that. Bukb I don’t think it'g okey for bhe

4]

HMRB to say, well,
sur hands ave blsd. We can't do Lb. ¥ think that in itsslf
amgunits Lo an abuss of lis discrstlon. 1 think chab the BMas
iz vagquired ©o was ibs disovebioss and to -~ as the Loosl 14
has argued, Lo thes just simply stabte whab ib's ~~ the ceasons
why,

Because only in bhat fashion can a8 court later
determine whether oo not 1L has, indesd, complisd.  Perhaps
this has resulted becayse af the inbarvsation and meddling of
the courts, because bo tha exbent thab the BPMESR falt
constradined to -~ constralned by the Suprems Court's Drder,
and ko evesn how much ddsorvetlon 1t could use, then Lheb's

gnfortunate,  But as § seaid, ¥ don't think that thabt -« it was

tha intention of the Suprems Court Lo constvain the EMRR,

Varbatim gt Reponting, LLG ¢ 303780880
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1 v would not sske senze Lo ta Lo Bay. ard you canngt
21 uze your disorstion, unless somebody pointed out that, you

2! know, zomathing thay did was, itzelf, an abuse of that

sl giscgerian. 8Bub in the first loalsnce. which this seally is.

,am

21 f mwman, wWaiyg Xs

o

wisiting & clrousstancs. You kagw, ity oan

61 ongolog vthing, 1 recognizs,  Hut ssch hime of ﬁ&ttig@ up the
71 plan for the slschion should be an advent which allows the

Al pME® vo uss its plesuiful axperiise and supsriencs aan

8l digorstion, nobwlichstanding its rather pony mize of its shalf
101 ax has heen polobad oul.

11 ane bhab's the best 1 can do. Aoy guoastlons abont

191 what the mesning of thab is?

13 MR, DYRER: I do, Yoor Honoy.
14 THE COURT: Qkay.
15 MR, DPYRm:  X§ T usdsrstand sarracely, what you'trs

141 doing is you're vemanding it to the EMRE.

17 TRE CCURT: Yes.
18 MG, DYER: You'ze telling the EMRE thal they mest

us

coma up with an elagtlan plan and sxplailn vhely reblioss

¢ as

t,.n

b
o

ra why they came up with thai plan and cheir rassoning in

"
ot

claing s9.

22 THE SOURT:  Yos.
33 MY, DYSR:  You'se not prohlbitiog fhem -- youlss aal

54} dAirecticg thew to sduph any pavbiou wlar plan.

23 PHE SOURT: That iz corvach

Verbatim Digial Reporting, LLC ¢ 303-798-0880
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MR,

DYER:  And yvou've nob prohibiticg tham

adopting the plan that thay have -

THE CDURT:  That

¥R, DYER: ~- they have adophsd.

THE COURT: That is corvect.

MR, DYER: Thank you.

HE COURT: I agres with My, Davis's avgumes

the intsnvion of bthe law iy b -~ this ls oas of thos

whare the inteniing of bthe law i o glve -- try to &

gaxpertise of & body to & -— Lo a geourring issus aad

devalop the Dest mesans to address thoss

fre

szuer. And

court should than be somswhat heaitant bo go trasplin
all the reasobs bthat we wsually polnt to in judicial
gabitions for Judicial Bavisw,

And ag ~~ Insofar as

is oouacay

Lhe mandamus

fE

should probably dust deny it ab this polat.

dont't Bhink Lp's -~ it fits the circumsbtsncas. §

v, ALl

prepara the Order?

Yas, Your Honoo.

ALY vight. Acd you'lil clroulat

MARTIN: I will,

COURT:  okay, Thank you all.

DAVIZ:  Thank you, Your Hoaoo.

Dyen:  Phank you, Judgs.,

Varhatm Diglial Reperting, LLO ¢ 3037980830
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And thanks bo your stalf,

{Provesding concludsd at 12:29% powl)
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an unpubiiséieﬁ order shall not h&%gzrded &5 pracedent and shall not be ﬁt‘ﬁd as logal suthorily, 30GR 123

INTHE SUPREME COURT OF THE STATE OF NEVADA

- THE BTATE OF NEVADA LOCAL Mo, 62719
. GOVERNMENT EMPLOYER.
MANAGEMENT RELATIONS BOARD,
Petitionsy, F E %ﬂ E @ '
¥4,
THE BIGHTH JUDICIAL DISTRIOT DEC § 8 7083
COURT OF THE STATE OF NMEVADA,
IN AND FORTHE COUNTY OF
- CLAREK; AND THE HONOBABLE
- KENWNETH C. CORY, DISTRICT
JUDGE, DISTRICT JUDGE,
Hespondents,
and
INTERMNATIONAL BROTHERHOOD OF
i THAMBTERS, LOCAL 14; EDUCATION
- BUPPORT EMPLOYEBES
- ASSOCIATION: AND CLARK COUNTY
& BSCHOOL DISTRICT,
¥ Boesal Partiss in Interest.

ORDER GRANTING PETITION

This is & petition for s writ of mendsmus, or in ths
| sltevnative, for a wyit of .certiorari to vacate a distriet court's order.
Eighth Judicial Districk Court, Clark County; Renneth €. Cory, Judge.

A district comt voviewed an administrative ageney's chosen
 slaction procedurs prior to the election’s commencement, Dissatisfisd with
the BEEnCY's ghaiaa, the court instructad the agency to adopt & procsdurs

~ that was reasonably caleulated to produse a definitive result. We conclude

fupRiME HoURT
ar
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that the distelct court lanked jurisdiction to conduct a pra-ely ton review

of the ageney’s chosen slaction provedurs.

Facws

The Loeal Government-Bumployes Mapagement Board (HMEB)
held = representative elecHon to determine whether the Internationsl
Brotherhood of Teamsters, Looal 14 (Local 14), or the Education Support

| Bmployses Association would be recognived as the bargaining agent for
1 the Clark County Bchool Disiriet’s non-certified employses’ ‘bargaining
unit, The EMHRB detormined that the slectinys resulis were inconclusive

- and planned to held & runoff election.

Logal 14 objected to the EMRBR's chosen procedure for the

- runoff slection, and proposed a different method; but, the BMBB denied it

Loeal 14 then filed u petifion for judicial review of the BMEBR's chosen
slection procedure. The district court granted the petition and remanded
the case to the BMHB fo develop an elsction proceducs $hat was -
ressonuably calewlated to produce a definitive resuls. ,

The EMEB cladms that the disivict cowrt ladked juriadiction to

- consider a pre-slection petition for judicial review and now sesks a writ of

mandamus, or in the alternative, of certivrari to vanate the district court's

ardder,

DIsCussION

A writ of mandamus is available only when the petitioner doss
nat have a plain, speedy and sdequate remedy at law. il Game Tech.,
Ine. v, Second Judicial Dist. Court, 194 Nev. 183, 197, 178 P.34 568, 558
(20083,

Heve, writ velief is appropriate beeause the EMER cannol

appeal the district court's vemand order. The distrist court's oxder did not




- constitute a fingl judgment because the remsnd did not dispose ¢ the
§ case’s underlying issue. See Lee v, GNLY Corp., 116 Nev. 434, 42@. a98
Pad 416, 417 (2000). Camequénﬂy, the district court's order is not
 appealable. See Stote, Taxicab Auth. v, Greenspun, 108 Nev. 1029, 10285,
- BEZ P.24 493, 484 {1988). Thus, the EMAEB does not have an adeguate
remedy at law and mandamus relief is sppropriate, See Haley v. Bighth
Judicial Digt. Court, 128 Nev. __, __, 778 .84 855, 858 (2012 |
Digtriet courts can review an administrative agency's decision
oaly when a statutory provision expressly allows it. Crane v. Uont? Tl
Co. of Cal., 108 Nev. 398, 403, 776 P.2d 705, 708 (1988), {citing Lakeview
Vili., Tne. vi Bd. of Cnty. Comm’rs, 859 P.2d 187, 192 (Ken. 1583)). local
14 aszerts that NES 288.180{4) snd NES 238B.180 allowed the district
< court to review the EMEB’s dedision. Thus, we must review these statutes
to datermine if either ons expressly authorizes a disteiot court to conduct 2
pre-election review of an sdministrative agency's slection procedure.
Under WRE 288.180(4),

[i]f the Board in good faith doubts whether any
smployee organization is supported by a majority
of the Iscal government smployess in 5 particular
bargaining unit, it may conduet an election by
gecret ballot upon the gquestion. Bubject to judical
review, the deciaion of the Beard is binding upmm
the local gevernment employer and 2l employee
organizations involved,

NRE 288.160(4) ¢id not give the district conrt the authority to
review the EMREE's election plan. The statute authorizes the distvict court
to defermine whether the EMRB had & good faith doubt as to whether 2
majority of the buargaiviog unit's members supported a parkioular
employes orgavization, However, the ststute does mi: axpressiy pmm&e

the distriet court the power to conduct 2 pra-alection review of the EMRH’

BurREME Douny
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eleciion provedure. Thus, the distzict court could nob have reviswed the )
EMBB's election procedure under NRS 288.160(4). ‘
ander NES 2338130,
1. Any party who ia:

(a} Ideniified a3 a party of record by an agency in
an administrative procesding; and -

(b} Aggrieved by a final decision in & contested
ca98,

is entitled to judicial review of the decision., Whers
appeal iz provided within an agency, ouly the
decision af the highest lovel is reviewable unlass a
decision mads at a Jower lovel in the agency is
made final by statute. Any prefiminary,
procedural or intermediate sct or ruling by an
agency in a contestsd case is reviswable if veview
of the final decision of the agensy would not
provide an adeguate remedy,

Loeal 14 ia an aggrieved parity, but the EMBE'S chosen
- election procedure does not.constitute a final decision. Chooging the
l election’s pmr:&aiurg i3 an intermediate step in the election process, Ouly
' the EMEE's determination of the election’s results would constitubs a Snal
decigion. Thus, under NRE 2838.130, the district court could have
contueted a pre-election review of the EMRE's slection procedure ondy if
this matter qualified as a contested case and & judicial review of the
EMER's determination of the election's results would oot have provided
Local 14 with an adequate remedy.

NRS 233B.180 did wot provide the district court the powsr o
seview the BMRPs elaction procedurce. This mafier is nol & contested sose
- because the comtrolling regulations do not rveguire notice and an
- opportunity for a hearing st which the pavties can present evidence

supporting thelr respective arghmente. See NRY 2388.082 {dafining a

Burrmun GouRy
ay :
Newpns 4
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“covitested cags™): see also Citizens for Honest & Rasponsible Gov'’t v, Seely
of State, 116 Nev, 688, 95152, 11 P.8d 121, 128 {2000). Specificslly, NAC

- £88.110 governs runoff elactions, and it does not reqguire o disbrict eourt to

hold & bearing to address @ party’s pre-election challenpes. Hather, the

- ragulstion provides an opportunity for a hearing only after the eleciion
has concluded.  Addiionally, judicial review of the BMBREB'e decision

concerning the election’s vesults would provide Locsl 14 with an adequats

vemedy., Thus, judicial review of the EMEB's chosen slsction methad

under NRS 283B.130 iz improper, .
MNeither RS 288, 16004 nor NES 2388.130 vested the distriet
. eoart with the authority to conduct 3 pre-election review of the EMREE's

© ghosen slection procedurs. Accordingly, we

OBRDER the petition GRAWIED AND DIRECT THE CLERE

OF THIS COURT TO [SSUR A WRIT OF MANDAMUS instructing the

digtrict court to vacate it order granting Locsl 14's petition for judicial

- reviaw.

’, 1 J-
(ibbons

%% Lo , o
Douglas
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cer  Hon. Kenneth C. Cory, District Judge
Attorney Gensval/Las Vegsa
Clark County School District Legal Department
Byer, Lawrence, Penroge, Flaherty, Donaldson & Prunty
MeCracken, Stemerman & Holsberry
Bighth District Court Clerk
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ADAM PAUL LAXALT CLERK OF THE COURT
Aftorney General

GREGORY L. ZUNINO

Bureau Chief

Nevada Bar No. 4805

Bureau of Business and State Services
100 North Carson Sireet

Carson City, Nevada 89701

(775) 684-1237

Fax: (775) 684-1180

E-mall: gzunino@ag.nv.gov

Attorneys for Respondent State of Nevada,
Local Government Employee-Management
Refations Board (EMRB)

DISTRICT COURT
CLARK COUNTY, NEVADA

EDUCATION SUPPORT EMPLOYEES Case No: A-15-715577-J
ASSOCIATION, an employee organization,
Dept. No: 1
Petitioner,

VS,

STATE OF NEVADA, LOCAL GOVERNMENT Hearing Date: April 20, 2016
EMPLOYEE-MANAGEMENT RELATIONS
BOARD, an agency of the State of Nevada; Hearing Time: 9:00 a.m.
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS LOCAL 14, an employee
organization; and CLARK COUNTY SCHOOL
DISTRICT, a county school district,

Respondents.

RESPONDENT EMPLOYEE-MANAGEMENT RELATIONS BOARD’S
REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION
TO PETITION FOR JUDICIAL REVIEW

Respondent, State of Nevada, Local Government Employee-Management Relations
Board (EMRB), by and through its attorneys, Adam Paul Laxalt, Attorney General of the State of
Nevada, and Gregory L. Zunino, Chief Deputy Attorney General, hereby files its Reply
Memorandum of Points and Authorities in Opposition to the Petition for Judicial Review as filed
by the Education Support Employees Association (ESEA) on January 20, 2016. The Petition for
Judicial Review concerns the EMRB’s Order of January 20, 2016, wherein the EMRB
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determined that the International Brotherhood of Teamsters, Local 14 (Local 14) is entitled to act
as the exclusive bargaining agent for certain persons employed by the Clark County School

District (CCSD).
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L JURISDICTION

The Court has jurisdiction over this matter pursuant to NRS 288.130 and NRS
233B.130(1). The EMRB's final Order was issued on January 20, 2016. ESEA timely filed its
Petition for Judicial Review on January 20, 2016.

I ISSUES PRESENTED FOR REVIEW

Foliowing an election conducted pursuant to NRS 288.160 and NAC 288.110(10), must
the EMRB perpetuate the status quo unless the election returns conclusively establish that the
challenger is supported by a majority of eligible voters, as opposed to a majority of those who
actually cast votes in the election?

lil.  STATEMENT OF THE CASE

By its petition for judicial review, ESEA challenges the decision by the EMRB to certify
and affirm the results of an election at which Local 14 was duly elected to succeed ESEA as the
collective bargaining agent for members of the non-teacher support staff in the classified service
of the CCSD. ESEA argues that it is entitled to represent the bargaining unit so long as Local 14
is unable to secure the votes of a majority of the bargaining unit’s full membership (as opposed
to a majority of the votes cast at the election).

IV. STATEMENT OF FACTS

The classified employees of the CCSD comprise a bargaining unit of 11,578 persons
(SAR 00632-00633). The election at issue in this case was the third in a series of elections
involving an ongoing struggle between ESEA and Local 14 for control of the bargaining unit.
This power struggle dates back to 2002, when the EMRB agreed with Local 14 that there were
grounds to hold an election (AR 00104-00112)."

At the first election, held in 2003, Local 14 received 57% of the 4,797 votes cast. At that
time, the bargaining unit consisted of 10,386 employees. Despite this decisive victory by Local
14, the EMRB declined to recognize that Local 14 enjoyed the support of a majority of the
bargaining unit (AR 00191-00193). Since 54% of the employees in the bargaining unit had not

1 Citations to the Administrative Record, as filed on April 20, 2012, are designated "AR" followed by the
applicable page number(s). Citations to the Supplement to Administrative Record, as filed on March 2, 2016, are
designated "SAR" fallowed by the applicable page number(s).
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turned out for the election, the EMRB affirmed the status quo, leaving ESEA in place as the
bargaining agent. In this regard, the EMRB had determined prior to the election that in order to
replace ESEA, Local 14 would have to secure the votes of a majority of the bargaining unit's full
membership of 10,386 employees (AR 00119-00121).

ESEA and Local 14 litigated the results of the first election and the EMRB's decision to
leave ESEA in place as the bargaining agent for CCSD's classified employees. The litigation
commenced at the district court level when ESEA and Local 14 filed a petition and cross-petition
for judicial review challenging the EMRB's jurisdiction to hold an election and its resulting
decision to affirm the status quo. The litigation resulted in two unpublished decisions by the
Nevada Supreme Court. The first decision was issued on December 21, 2005 (AR 00177-
00189). The second decision was issued on December 21, 2009 (AR 00196-00199). The case
was ultimately remanded to the EMRB with instructions to hold a run-off election.

In the run-off election, held in early 2015, Local 14 received 71% of the 5,255 votes cast
(SAR 00468). Although the size of the bargaining unit had not grown appreciably since the first
election, the EMRB once again expressed reservations about the extent to which the full
membership of the bargaining unit supported Local 14 (SAR 00469-00475). Accordingly, the
EMRB ordered a second run-off election at which the winner was to be determined by a majority
of the votes cast, as opposed to a majority of the full membership of the bargaining unit (SAR
00518-00524).

In late 2015, the EMRB held the second run-off election. At the second run-off election,
Local 14 received 81% of the 5,319 votes cast (SAR 00619-00620). The vote count for Local 14
represents 37.5% of the bargaining unit’s full membership. This represents an overwhelming
victory for Local 14 given that 54% of the bargaining unit did turn out for the election. Assuming
the nonvoters had turned out for the election, Local 14 would have had to secure a mere 23% of
these votes in order to win the election under the standard proposed by ESEA.
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V. SUMMARY OF ARGUMENT

From a statistical standpoint, ESEA cannot reasonably argue that it enjoys a majority of
the support of the full membership of the bargaining unit. In fact, the results from each of the
three elections derive from a statistically valid sample of potential voters. Under any reasonable
sample methodology, Local 14 is the overwhelming favorite among members of the bargaining
unit.

In summary, there is no basis in fact to preserve the status quo with regard to the
representation of CCSD’s classified employees. Whether ESEA continues to act as the
bargaining agent for these employees depends upon this Court’s willingness to adopt ESEA’s
careless reading of NAC 288.110. Although the members of the EMRB initially adopted a
similarly careless reading of NAC 288.110, the current members of the EMRB correctly
reevaluated the meaning and import of the provision in light of the statute to which the regulation
owes its existence, not to mention the plain language of the regulation itself.

In other words, the EMRB interpreted NAC 288.110 in the proper context and according to
its plain language, recognizing that Local 14 has earned its rightful place as the bargaining agent
for CCSD's classified employees. The EMRB's decision to certify the results of the second run-
off election must be affirmed as an appropriate exercise of the EMRB’s statutory discretion.

VI. STANDARD OF REVIEW

This case concerns the proper interpretation of NRS 288.160 and NAC 288.110. Ona
petition for judicial review, questions of statutory interpretation are reviewed by the district court
de novo. Williams v. United Parcel Service, _ Nev._, 302 P.3d 1144, 1147 (2013). However,
the district court should generally afford deference to an agency's interpretation of the statutes
and regulations that the agency is charged with enforcing. Clark County School District v. Local
Government Employee Management Relations Board, 90 Nev. 442, 446, 530 P.2d 114, 117
(1974). Here, EMRB is charged with enforcing NRS 288.160 and NAC 288.110. Therefore, the
Court should afford deference to the EMRB's interpretation as memorialized in its Order dated
January 20, 2016.

i
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Vil. ARGUMENT
A. The Plain Language of NAC 288.110 Contemplates an Election at Which a Winner is

Declared in Reference to the Number of Votes Cast,

As discussed below, NAC 288.110 must be construed in context. More specifically, a
regulation must be construed in light of the plain and unambiguous language of controlling
statutes. United States v. State Engineer, 117 Nev. 585, 589, 27 P.3d 51, 53 (2001). Further-
more, “[ilt is a fundamental rule of statutory construction that the words of a statute must be read
in their context and with a view to their place in the overall statutory scheme.” Food and Drug
Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133, 120 S. Ct. 1291, 1301
(2000)(citations and internal quotations omitted).

[n this case, when NAC 288.110 is construed in light of the context provided by NRS
288.160, there can be no doubt that the EMRB enjoys the discretion to declare the winner of an
election between competing public sector labor unions in reference to the number of votes cast
at the election rather than the number of eligible voters. Furthermore, even when context is
completely stripped away, the plain language of NAC 288.110 establishes that the EMRB enjoys
such discretion. |

Substantive rules promulgated by way of regulations have the force and effect of laws.
State Board of Equalization v. Sierra Pacific Power Co., 97 Nev. 461, 463, 634 P.2d 461, 464
(1981). Regulations must, therefore, be construed according to their plain language, just as
statutes must be construed according to their plain language. In other words, the words of a
regulation must be given their plain and ordinary meaning. Public Agency Compensation Trust
(PACT) v. Blake, _ Nev.__, 265 P.3d 694, 696 (2011).

NAC 288.110 establishes a substantive rule of law, namely a rule concerning the
recognition of employee organizations under NRS 288.160. According to NAC 288.110(10), an
employee organization is entitled to official recognition when an election conducted by the EMRB
“demonstrates” that the organization enjoys the support of a majority of the members of a
bargaining unit. To “demonstrate” is to “prove something by showing an example of it.”

Merriam-Webster On-Line Dictionary, http://www.merriam-webster.com/dictionary/demonstrate.
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Indeed, an election is universally understood to be a sample or example of the whole. Rarely if
ever, particularly in the United States, are elections attended by the entire universe of potential
voters. To suggest that NAC 288.110 requires an election to be more than a representative
sample of the whole is to ignore the ordinary meaning of the word “demonstrate.” Here, the
EMRB correctly determined that the second run-off election was an appropriate demonstration of
support for Local 14.

B. The EMRB Enjoys Broad Statutory Authority to Resolve Labor Disputes.

NAC 288.110 is a product of NRS 288.160. In other words, NAC 288.110 implements the

provisions of NRS 288.160 in regards to the resolution of disputes between public sector labor
unions. Public sector labor unions are referred to as “employee organizations.” NRS 288.040.
Under NRS 288.160, a local government employer such as CCSD is expressly empowered by
statute to confer official recognition upon an employee organization. NRS 288.160. This
recognition gives the organization the right to act as the exclusive bargaining agent for a
bargaining unit consisting of iocal government employees. NRS 288.160(2).

The EMRB derives its authority to address labor disputes from chapter 288 of NRS.
Although the EMRB does not possess the power to enforce its orders in the manner of a district
court, the EMRB does possess broad powers to adjudicate labor disputes and resolve related
matters involving local government employees, employers, and employee organizations. See
City of Henderson v. Kilgore, 122 Nev. 331, 334, 131 P.3d 11, 13 (2006).

A local government employer may withdraw its recognition of an employee organization
for a number of reasons, including the reason that the organization is not “supported by a
majority of the local government employees in the bargaining unit for which it is recognized.”
NRS 288.160(3)(c). When there is doubt concerning the extent to which an organization enjoys
the support of a majority its members, the EMRB may conduct an election upon the question.
NRS 288.160(4). The EMRB has promulgated a regulation regarding the consequence of such
an election. NAC 288.110 provides in pertinent part as follows:

1
1
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An employee organization will be considered the exclusive
bargaining a?ent for employees within a bargaining unit, pursuant to
an election, if:

a) Challenged ballots are insufficient in number to affect the results;
b) No runoff election is to be held;
c) No timely objections are filed; and
d) The election demonstrates that the employee organization is
supported by a majority of the employees within the particular
bargaining unit.
NAC 288.110(10) (Emphasis added).

Here, the election undeniably “demonstrates” that Local 14 is supported by a majority of
the members of the employees within the bargaining unit. While it is not a mathematical
certainty that Local 14 enjoys the support of a majority of the members within the bargaining unit,
the results of the election establish a high probability, in fact a near certainty, that Local 14
enjoys the support of a majority of the members. This is all that NRS 288.160 and NAC 288.110
demand of the election process - namely a reasonable demonstration of majority support for
Local 14, not a mathematical certainty of majority support for Local 14.

C. NRS 288.160 Does Not Limit the EMRB’s Discretion to Evaluate Election Results.

As discussed above, the EMRB is empowered by statute to conduct elections when it
appears that the members of a bargaining unit would be better served by a new employee
organization. NRS 288.160(4). In deciding whether to hold an election, the EMRB is bound by a-
duty to evaluate in good faith the facts and circumstances that potentially warrant the
replacement of the existing employee organization. NRS 288.160(4) states, "If the Board in
good faith doubts whether any employee organization is supported by a majority of the local
government employees in a particular bargaining unit, it may conduct an election by secret ballot
upon the question” (emphasis added).

The reference fo “good faith” in NRS 288.160 indicates that the EMRB has considerable
discretion to evaluate the relevant facts and circumstances surrounding a request for an election.
NRS 288.160 does not, by contrast, place specific limitations upon the conduct of an election. In
fact, the only specific limitation upen the EMRB is the requirement to conduct the election by
secret ballot.

11
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Furthermore, the only references in the statute to majority rute appear at NRS 288.160(2)
and NRS 288.160 (3)(c). These provisions address the duties and responsibilities of the local
government employer, not the EMRB. NRS 288.160(2) requires that the local government
employer recognize an employee organization upon a “showing that it represents a majority of
the employees in a bargaining unit . . .” while NRS 288.160(3)(c) authorizes the local
government employer to withdraw recognition when the organization “[cleases to be supported
by a majority of the local government employees in the bargaining unit for which it is recognized.”
Neither provision places limitations upon the EMRB in deciding whether to certify election results
or declare a winner.

In summary, the provisions of NRS 288.160 are plain and unambiguous. Under specified
circumstances, they authorize local government employers to recognize and withdraw their
recognition of employee organizations. They also empower the EMRB to conduct elections
when there are reasonable questions about the leve! of support that an organization may enjoy
among its members. Other than the requirement fo conduct elections by secret ballot, NRS
288.160 does not impose rules or restrictions on the election process or the certification of
glection results.

When a statute is plain and unambiguous, the text of the statute governs its construction.
Falcke v. Douglas County, 116 Nev. 583, 588, 3 P.3d 661, 664 (2000). The courts are not
permitted to search beyond the text of the statute to ascertain unspecified rules, restrictions or
limitations, particularly when none are fairly implied by the text of the statute itself. Id. In this
case, NRS 288.160 is plain on its face, and does not suggest or imply that elections conducted
by the EMRB must produce mathematical certainty.

D. NAC 288.110 Should Not Be Construed to !mpose Limitations Not Found in NRS

288.160.

As noted above, NAC 288.110 authorizes the EMRB to hold elections for the purposes
stated in NRS 288.160. Pursuant fo NAC 288.110(10), the EMRB must confer official
recognition upon an employee organization when the election demonstrates that the organization

enjoys the support of the majority of the members of a bargaining unit. This does not mean that
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the EMRB must refrain from declaring a winner when there is only a moderate turnout for the
election. So long as the election demonstrates that the organization enjoys the support of a
majority of the members of the bargaining unit, the EMRB is within its discretion to declare a
winner. In this case, the election demonstrates to a near certainty that Local 14 enjoys the
support of a majority of the members of the bargaining unit.

To construe the regulation to require 100% certainty is to undermine the manifest purpose
of NRS 288.160. A regulation must be consistent with the purposes of the statute that it
implements. State, Division of Insurance v. State Farm Mutual Insurance Co., 116 Nev. 290,
294, 995 P.2d 482, 485 (2000). When regulations undermine legislative intent, they are invalid.
id. The manifest purpose of NRS 288.160 is to give the EMRB considerable discretion to decide
whether to hold an election. The statute gives the EMRB considerable discretion insofar as it
directs the EMRB to exercise “good faith” when making the decision to hold an election. See
NRS 288.160(4).

There is no reason to presume that in promulgating NAC 288.110, the EMRB relinquished
its statutory discretion to declare the winner of an election that the EMRB has, in good faith,
decided to conduct. If the EMRB has the discretion to hold the election, certainly it has the
discretion to evaluate, in good faith, the results of the election. In fact, this is precisely why NAC
288.110 characterizes the election as a “demonstration” of support for one organization or
another.

As a practical matter, every election is a demonstration of support for one candidate or
another. However, elections rarely if ever produce mathematical certainty. Accordingly, the text
of NAG 288.110 is not reasonably construed to require mathematical certainty. To the contrary,
it is most reasonably construed as a directive to the EMRB to attribute consequences to the
outcome of the election.

In this regard, the relevant portion of the regulation states that an “employee organization
will be considered the exclusive bargaining agent for employees within a bargaining unit . . . if
___the election demonstrates that the employee organization is supported by a majority of the

employees within the particular bargaining unit.” NAC 288.110(10) (emphasis added). On its
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face, the text of this provision addresses the consequences of the election, not the conduct of
the election, the counting of votes, or the process of declaring a winner. In other words, the
regulation conveys the simple message that the recognition of the organization is contingent
upon the outcome of the election. ESEA reads between the lines of the regulation to extract a
rule governing the election process. This construction of the regulation runs contrary to the
statute from which the regulation springs.

E. The Law of the Case Doctrine is Inapplicable.

The Nevada Supreme Court has twice addressed this dispute by way of unpublished
decisions, the first on December 21, 2005 (AR 00177-00189), and the second on December 21,
2009 (AR 00196-00199). In each instance, the fundamental guestion presented was whether
the EMRB had properly exercised its discretion to order an election. In neither instance was the
election imminent or on the cusp of proceeding.

As a preliminary matter, an unpublished decision “does not establish mandatory
precedent except in a subsequent stage of a case in which the unpublished disposition was
entered, in a related case, or in any case for purposes of issue or claim preclusion or to establish
law of the case.” NRAP 36(c)(2), as amended by ADKT 504. Although this matter is arguably at
a subsequent stage of the earlier proceedings, the conduct of the proposed election, and the
required procedures for counting votes and declaring a winner at the conclusion of the election,
were procedural questions not properly before the Court in 2005 and 2009.

While the Court addressed these procedural guestions at the request of one or more of
the parties, the Court’s statements concerning the conduct of the election and required election
procedures were dicta. In other words, as of the date of each decision by the Court, the open
questions concerning voter participation and vote counting were committed by statute fo the
sound discretion of the EMRB.

Given that the EMRB is charged with the responsibility, pursuant to NRS 288.160 and
NAC 288.110(10), to evaluate whether election returns “demonstrate” majority support for an
employee organization, the significance of any forthcoming election returns was a matter to be

decided in the first instance by the EMRB. In crafting a rule that effectively required a near
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perfect voter turnout for Local 14 to prevail in the election, the Court usurped the discretionary
function of the EMRB. Since the election had yet to be held, the level of participation had yet to
be determined, and the votes had yet to be counted, the Court’s intervention in procedural
matters was premature.

“A statement in a case is dictum when it is unnecessary to a determination of the
questions involved.” Argenta Consolidated Mining Co. v. Jolly Urga Wirth Woodbury & Standish,
125 Nev. 527, 536, 216 P.3d 779, 785 (2009)(citations and internal quotations omitted).
Accordingly, it has no binding precedential value. /d. As they pertained fo election procedures,
the Courts statements in 2005 and 2009 were dicta and therefore have no application under the
law of the case doctrine.

“The doctrine of the law of the case provides that the law or ruling of a first appeal must
be followed in all subsequent proceedings, both in the lower court and on any later appeal.” Hsu
v. County of Clark, 123 Nev. 625, 629, 173 P.3d 724, 728 (2007). However, itis applicable only
when the prior ruling was necessary to the decision. /d. In other words, the doctrine has no
application to dicta. The Court's statements in 2005 and 2009 were dicta insofar as they
purported to establish rules of procedure for the counting of votes and the evaluation of voter
turnout. Consequently, they have no application to the current proceedings.

VII. CONCLUSION

NRS 288.160 gives the EMRB the discretion to conduct an election for the purpose of
resolving a dispute between public sector labor unions regarding the control of a bargaining unit.
NAC 288.110(10) gives the EMRB the discretion to declare a winner of the election based upon
its evaluation of the election returns and the level of voter participation. Neither NRS 288.160
nor NAC 288.110 requires that the election produce absolute mathematical certainty as to the
level of support enjoyed by the winner among the full membership of the bargaining unit. in this
case, the second run-off election demonstrates to a near mathematical certainty that Local 14
enjoys the support of a majority of the bargaining unit's full membership. Consequently, the
EMRB properly determined that Local 14 is entitled to act as the bargaining agent for the
bargaining unit currently controlled by ESEA.
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Therefore, ESEA’s Petition for Judicial Review should be denied.

Date this 15t day of April, 2016.

ADAM PAUL LAXALT
Attorney General

By:

/}ﬁayw71222kvzb

GREGORY L. ZUNINO

Bureau Chief

Bureau of Business and State Services
Respondent State of Nevada,

Local Government Employee-Management
Relations Board (EMRB)
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and
that on the 15t day of April 2016, | filed and served the forgoing “Respondent Employee-
Management Relations Board's Reply Memorandum of Points and Authorities in Opposition to
Petition for Judicial Review” with the Clerk of the Court using the electronic filing system.

Further | certify that some of the participants in the case are not registered electronic filing
system users and that | served a true and correct copy of the document on the following party by
United States Mail, postage prepaid:

Francis C. Flaherty, Esquire
Sue S. Matuska, Esquire

Dyer, Lawrence, Flaherty, et al.
2805 Mountain St.

Carson City, NV 89703

Kristin L. Martin, Esquire
McCracken, Stemerman, et al.

1630 Commerce St., Ste A-1
Las Vegas, NV 89102
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RPLY

FRANCIS C. FLAHERTY

Nevada Bar No. 5303

SUE S. MATUSKA

Nevada Bar No. 6051

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

2805 Mountain Street

Carson City, Nevada 89703

(775) 885-1896 telephone

(775) 885-8728 facsimile

fflaherty@dyerlawrence.com

Attorneys for Petitioner

EDUCATION SUPPORT

EMPLOYEES ASSOCIATION,

an employee organization
Petitioner,

VS.

STATE OF NEVADA, LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD,

an agency of the State of Nevada;

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS LOCAL 14, an employee organization; and
CLARK COUNTY SCHOOL DISTRICT,

a county school district,

Respondents.

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed
04/08/2016 05:12;00 PM

o b

CLERK OF THE COURT

Case No. A-15-715577-]

Dept. No. 1

Hearing Date: April 20, 2016
Time: 9:00 am,

REPLY IN SUPPORT OF PETITIONER’S OPENING MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF PETITION FOR JUDICIAL REVIEW

Date of Hearing: April 20, 2016
Time of Hearing: 9:00 a.m.

COMES NOW Petitioner, EDUCATION SUPPORT EMPLOYEES ASSOCIATION

(“ESEA™), by and through its undersigned counsel and files this Reply in Support of its Opening

Memorandum of Points and Authorities in Support of its Petition for Judicial Review. This Reply
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Dyer, Lawrence, Flaherty, Donaldson & Prunty
[oe]
oo

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

is based on the following memorandum of points and authorities and all the other pleadings and
papers on file herein,
DATED this 8" day of April, 2016

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

W

Francis C. Flaherty
Nevada Bar No, 5303
Sue S. Matuska
Nevada Bar No., 6051
Attorneys for Plaintiff
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INTRODUCTION
In this matter, the State of Nevada, Local Government Employee-Management Relations
Board (“the Board”) has attempted to avoid the effect of two Nevada Supreme Court orders and
apply its own incorrect version of state and regulatory law on representation elections held pursuant
to NRS 288.160(4). International Brotherhood of Teamsters, Local 14 (*Local 14") supports the
Board’s efforts to violate these supreme court orders interpreting NRS 288.160 and an administrative
regulation, NAC 288.110, because it believes the result will be its displacement of ESEA as the
recognized bargaining agent for the support staff employees of the Clark County School District
(“the District”). Local 14 and the Board, therefore, have filed opposition memoranda to ESEA’s

supporting memorandum on its petition for judicial review.
In these pleadings, the parties state the issues for this Court’s review differently, but in their
totality, the pleadings make clear that the only issue that this Court needs to answer is: has the Board
violated NRS 288.160(4) and NAC 288.110(10)(d)? The answer to this question will address the

Board’s pejorative characterization of the issue as “must the EMRB perpetuate the status quo™

{(Board Opp. at 1) and Local 14's characterization of the issue as only whether the Board has acted

rationally. Local 14 Opp. at 1.

Fortunately, the Nevada Supreme Court has twice interpreted NRS 288.160(4) and NAC
288.110(10)(d) and declared their meaning. These sections provide the standard for determining the
results of representation elections held to determine the recognized bargaining agent for local
government employees, and the court beld in 2005, and again in 2009, that they require an employee
organization to receive an affirmative vote from a majority of all the employees of a particular
bargaining unit, and not just of those who vote, to be declared the recognized bargaining agent or
to displace an incumbent bargaining agent. Petitioner’s Motion for Stay (“Stay Motion”), Exhibit
(“Ex.”) 2 and 3. Further, in these 2005 and 2009 orders, the court stated that this meaning is “plain
and unambiguous” and that the Board is required to follow it “regardless of result.” Stay Motion,
Ex. 2 at 11. The supreme court even “tied its own hands™ by stating that it would defer to the
Nevada Legislature to change the standard if the Legislature saw fit, Id at 12. The Board, however,

has not shown such restraint.
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After conducting two representation elections between ESEA and Local 14 and correctly
applying the above-described standard to determine that ESEA remained as the recognized
bargaining agent, the Board then simply ignored those supreme court orders, ignored basic notions
of separation of powers between branches of government, and ignored the Administrative Procedure
Act by adopting a new rule, conducting a second runoff election between ESEA and Local 14 and
determining the results by the majority-of-the-votes-cast standard that the supreme court has twice
rejected.

ARGUMENT
I This Matter is Controlled by the Supreme Court 2005 and 2009 Orders Which
Are the Law of the Case and Declare that NRS 288.160 and NAC 288.110
Plainly and Unambiguosly Require an Affirmative Vote from a Majority of all
the Employees of a Bargaining Unit.

As the statement of .facts in ESEA’s opening memorandum discusses at length, the litigation
between ESEA, Local 14 and the Board has twice resulted in appeals to the supreme court that
produced orders interpreting NRS 288.160(4) and NAC 288.110{10)(d)." In its 2005 Order of
Affirmance, the supreme court stated:

[TThe statute [NRS 288.160(4)] and administrative code [NAC 288.110(10)(d)] 2

plainly and unambiguously state that to win an election, the employee organization

must have “a majority of the employees within the particular bargaining unit.”

Stay Motion, Ex. 2 at 11(emphasis added). Further, the supreme court stated that because this was
a “case of an unambiguous statute, the EMRB is required to follow the law ‘regardless of resull.™
Id. (emphasis added). Regarding its own authority, the supreme court stated that “[w]e defer to the
Nevada Legislature as to whether the definition of a majority vote should be changed.” /d. at 11-12.
Iy
1

11

' Therc was also a writ proceeding before the supreme court regarding this Court’s
jurisdiction to conduct a pre-election review of a Board election order.

2 The regulation quoted in the supreme courts” orders is NAC 288.110(9)(d), but the
unchanged language is now located in NAC 288.110(10)(d).

-2
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The supreme court reaffirmed this position in its 2009 Order of Affirmance regarding the
issue of conducting the first runoff election when it stated:

[The langnage of NRS 288.160 and NAC 288.110 are plain and unambiguous and

require an employee organization to obtain support from a majorily of all of the

members of the bargaining unit and not just a majority of those who vote.
Stay Motion, Ex. 3 at 2 (emphasis added). Further, it specifically “conclude[d] that NRS
288.160(4)’s and NAC 288.110(10)(d)’s majority-vote requirement is equally applicable to the
runoff election.” Id. at 3. The supreme concluded by stating that “[w]e recognize that a runoff
election may produce similar inconclusive results.” /d,

A. The Supreme Court’s Interpretation of NRS 288.160(4) was Necessary
to its Orders.

Local 14 and the Board baldly assert that the above-quoted holdings from the supreme court’s
2005 and 2009 orders, at least as to the meaning of NRS 288.160(4), were merely dicfa. Local 14
Opp. at 20-21; Board Opp. at 10. A court’s statements are dicta when they are “unnecessary fo a
determination of the questions involved.” Argentena Consol. Mining Co. v. Jolley Urga Wirth
Woodbury & Standish, 125 Nev. 527, 536,216 P.3d 779, 785 (2009). Local 14 argues that because
the Board’s adoption of the majority-of-all-employees-of-the-bargaining-unit standard in its 2003
order® was premised upon its interpretation of NAC 288.110, and not NRS 288.160(4), the Board’s
interpretation of that regulation solely “defined the issue before the supreme court” in 2005, See
Local 14 Opp. at 21. Thus, per Local 14's argument, the Board order somehow had the effect of
restraining the Nevada Supreme Court from fulfilling its constitutional function and from
considering the very statute that enabled NAC 288.110-an absurd proposition at best.

No such shackles were placed on the court when it ruled on Local 14's appeal of the 2003
Board Order. Local 14 had squarely placed the issue of the meaning of the provisions of NRS
chapter 288 before the court. The 2005 Order makes this clear when it states that “{clontrary to
Local 14's contention, neither NRS 288.160 nor NAC 288.110 states that the employee organization

seeking exclusive representation must have a majority of the employees who vote.” Stay Motion,

3 The 2003 Board Order was the subject of the appeal that resulied in the 2005 Supreme
Court Order. See Administrative Record 119-121.

-3

000323




e S th B W N

IR T S T T T N T N S S B S R T
s "SR & S S SV T N S N o B T N o R e " T o B R e

Dyer, Lawrence, Flaherty, Donaldson & Prunty
[\
[ =]

2805 Mountain Street
Carson City, Nevada 89703

(775) 885-1896

Ex. 2 at 11 {(emphasis added). Because the court was addressing Local 14's “contention,” the court
was compelled to interpret both NRS 288.160 and NAC 288.110, and it concluded that “the statute
and administrative code plainly and unambiguously state that to win an election, the employee
organization must have a ‘majority of the employees within the particular bargaining unit.”” 7d.

Furthermore, NRS 288.160(4) which governs the determination of bargaining agents through
representation elections is the enabling statute for NAC 288.110(10)(d) which addresses the
determination of the results of such elections. Thus, notwithstanding how the parties presented the
issues back in 2005, the supreme court clearly was compelled to consider the meaning of NRS
288.160(4) to determine the meaning of NAC 288.110(10)(d). The fact that the court ultimately
determined that the Board’s interpretation of NAC 288.110 was within the “plain and unambiguous”
language of NRS 288.160(4) does not compel the conclusion that the interpretation of the statute was
not necessary to the court’s interpretation of NAC 288,110. On the contrary, even the “simple”
conclusion that the Board’s interpretation of NAC 288.110 was within the language of NRS
288.160(4) required the interpretation of NRS 288.160(4); it was necessary to the “question
involved.”

Furthermore, in the 2005 order, the supreme court also addressed Local 14's contention that
the Board had erred by not applying case law interpreting provisions of the National Labor Relations
Act, the Railway Labor Act and other states’ election laws that endorsed a simple majority-of-the-
votes-cast standard. To rule on this, the court compared the language of NRS 288.160 (as was
necessary), to the relevant provisions of the federal and state laws, and determined that its language
was different and, therefore, not controlled or informed by such case law. Stay Motion, Ex, 2 at 12
(“the election provisions contained within NRS 288.160 and NAC 288.110 are different from those
contained within the NLRA and the RLA.™). Finally, by declaring in the 2005 Order that it would
“defer to the Nevada Legislature as to whether the definition of a majority vote should be changed,”
the court made clear that the meaning of the statute was essential. The interpretation of such
meaning, therefore, was in no way dicta. In short, it was absolutely “necessary to a determination
of the questions involved” for the court to interpret NRS 288.160(4).

Iy
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The Board, without citation to authority, also argues that the supreme court orders are not the
law of the case because “as of the date of each decision,” the Board had discretion and the “Court
usurped the discretionary function of the EMRB.” Board Opp. at 9-10. Once again, the Board fails
to respect and honor the separation of powers between the branches of government. The Board
exercised its discretion back in 2003, that decision was challenged at the district court level and later
in the supreme court. The court ruled and interpreted the very statute pursuant to which the Board
had acted. The Board cannot more than a decade later simply deem such order to have been
inappropriate and, therefore, proceed in a different direction. It is not the supreme court that has
“usurped the discretion” of the Board here; it is the Board who has usurped the power of the
legislative and judicial branches of Nevada government,

B. The Supreme Court’s Necessary Interpretation of NRS 288.160(4) is the

Law of the Case,

As an essential and necessary holding to the 2005 and 2009 orders, the supreme
court’s interpretation of NRS 288.160(4) and NAC 288.110(10)(d) is the “law of the case™ in this
matter and, therefore, absolutely controls the determination of the second runoff election. The
Nevada Supreme Court has plainly held that:

fw]hen an appellate court states a principle or rule of law necessary to a decision, the

principle or rule becomes the law of the case and must be followed throughout its

subsequent progress, both in the lower court and upon subsequent appeal.

Hsu v. County of Clark, 123 Nev. 625, 629-30,173 P.3d 724, 728 (2007) (emphasis added).
Although the court has adopted an exception to the “law of the case” doctrine, such exception does
not apply here because there has not been a “change in the law by . . . a judicial ruling entitled to
deference.” Id, at 632. A “judicial ruling entitled to deference™ is a decision by the highest court
in the state. /d. Here, the highest court in the state has not substantively changed the law. In fact,
between 2005 and 2009, the highest court in the state held firm and stated that the law had not
changed, nor has the Legislature changed the law since 2009.

Contrary to Local 14's assertion, see Local 14 Opp, at 22-23, the Hsu court did not adopt the
other exceptions that it noted other jurisdictions had adopted (see Hsu, 123 Nev. at 630) but even

if it had, they do not apply here. The fact that no party received an affirmative vote from a majority
-5-
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of all the employees of the bargaining unit in the second runoff election is not “new or different
evidence” because the supreme court’s 2009 Order anticipated this very possibility at the same time
it held that standard was required, and it is not an injustice of any kind, much less a “manifest
injustice,” to follow the law as written by the Legislature and interpreted twice by the highest court
in the state. By the rule enunciated in Hsu, the law of the case doctrine applies here and no
exceptions allow any deviation.

C. The Unpublished Nature of the Supreme Court’s Orders is Irrelevant.

Because the 2005 and 2009 orders provide the law of the case, it is of no consequence
that those orders were not published. When unpublished orders are “relevant under the doctrine of
law of the case,” the rule that they are not precedential does not apply. Former Nev, Sup. Ct. R,
(“SCR™) 123. Further,l Nevada Rule of Appellate Procedure 36 now provides that an unpublished
order establishes mandatory precedent “in a subsequent stage of a case in which the unpublished
disposition was entered.” NRAP 36, as amended by ADKT 0504 (repealing and replacing SCR

123), available at http://nvbar.org/wp-content/uploads/ADK T%200504.pdf. Despite its assertion

to the contrary in its Opposition, the Board itself has previously acknowledged that the unpublished
Nevada Supreme Court decisions in this matter are the law of the case. In its opposition to ESEA’s
previous petition for judicial review, filed with the Court on March 19, 2015, the Board cited former
SCR 123 and stated “[t]his unpulished order [Order Granting Writ Petition, No. 62719, December
18, 2013] is precedent in this case under the doctrine of law of the case.” Board’s April 6, 2015,
Opposition to Motion for Stay and Countermotion to Dismiss at 14, n.3.

I The Board has No Discretion to Disregard Unambiguous Language or to “Fill
in Gaps” or “Change its Mind” to Disregard Unambiguous Language.

The law of the case in this matter is that only the Nevada Legislature can change the plain
and unambiguous standard set forth in NRS 288.160(4). Stay Motion, Ex. 2 at 12. The Board,
therefore, cannot, See Commission on Ethics v. Hardy, 125 Nev. 285,293, 212 P.3d 1098 (2009)
(an executive branch agency violates the separation of powers doctrine if it encroaches on the
Legislature’s constitutionally committed function). The supreme court recognized this and the Board

and Local 14 must recognize this as well.
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The fact that the first runoff election apparently did not produce a “result” that made the
Board “comfortable” does not clothe the Board with new powers not given to it in statute, nor does
it authorize it to violate the supreme court Orders.! Unlike the supreme court itself, the Board
cannot, as Local 14 argues, disregard “seemingly unambiguous language” to “advance the primary
goal of the statute and avoid a conflict that the case before it revealed.” Local 14 Opp. at 24-26. The
Board is merely a state agency. It is not a court interpreting various conflicting statutes, as was the
situation in the cases cited by Local 14 (Fierle v. Perez, 125 Nev. 728,73 5,219 P.3d 906 (2009),
overruled in part by Egan v. Chambers, __Nev. __, 299 P.3d 364, 367 (129 Nev. Adv. Rep. 25,
April 25, 2013); Szydel v. Markman, 121 Nev. 453, 457,117 P.3d 200 (2005); Boys Markets, Inc.
v. Retail Clerks Union Local 770, 398 U.S. 235, 250 (1970)). Local 14 Opp. at 24. The Board is
not the Legislature, endowed with the constitutional authority to amend a statute.

Even acting in its rightful role as a state agency, this case does not involve conflicting statutes
that the Board must “reconcile” or “harmonize.” See Local 14 Opp. at 25. The only thing that Local
14 identifies as “conflicting” is its characterization of NRS 288.160(4) as the “aspirational goal of
resolving doubt” vs. the “fundamental legislative objective of ensuring labor peace by allowing
employees to choose their representative.”™ Local 14 Opp. at 25-26. The Board does not and cannot
identify another statute that conflicts with NRS 288.160(4). Where a statute is plain, even the courts
will “look no further than unambiguous, plain statutory language.” Richardson Constr. v. Clark
County. Sch. Dist., 123 Nev. 61, 64, 156 P.3d 21 (2007); Szydel, 121 Nev. at 453 (“[t]his court will
not look beyond the plain language of the statute.”). Therefore, the Board, as well, may “look no
further than [the] unambiguous, plain statutory language” of NRS 288.160(4). It may not ignore that
language and look to its own contrived characterization of the purpose behind that section.

Iy

4 In fact, all three elections here produced a “conclusive result,” i.e., Local 14 failed to
obtain votes from a majority of the bargaining unit.

S BESEA does not dispute that a fundamental objective of NRS 288 is labor peace.
Beyond that, the so-called aspirational goal and “objective” of allowing employees to choose are
mere creations of the Board and Local 14 and certainly not a “primary goal of the statute.”

-7 -
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Nor may the Board attempt to “fill in the gaps™ of an unambiguous statute or “change its
mind” on how to enforce a statute in a way that has the effect of disregarding that unambiguous
language, as advocated by Local 14. Local 14 Opp. at 17, The Board cannot atiempt to “fill in”
ambiguities when the supreme court has already determined that there are no ambi guities “to fill.”
See National Cable & Telecomms. Ass'n v, Brand X Internet Servs., 545 U.S. 967, 983 (2005) (“a
judicial precedent holding that a statute unambiguously forecloses the agency’s interpretation and
therefore contains no gaps for the agency to fill, displaces a conflicting agency construction”). The
Nevada Supreme Court determined, by its own de novo review and interpretation of NRS 288.160(4)
that it was unambiguous and that the correct and only standard to be applied to determine results of
representation elections, including runoff elections, is the maj ority-of-all-employees-in-the-
bargaining-unit standard, and that it is the Legislature’s role to change this standard, not the Board’s.

III. The Board has No Implied Power to Conduct a Second, Discretionary Runoff

Election and Determine the Results by a Different Standard than the One Set
Forth in the Plain and Unambiguous Language of NRS 288,160 and NAC
288.110.

Virtually admitting its violation of NRS 288.160, the Board’s main justification for its
actions is that it can “imply” its own powers. However, the only situation in which powers of an
administrative agency can be implied is where they are necessary to the agency’s performance of
express statutory duties. City of Hendersonv. Kilgore, 122 Nev. 331,334,131 P.3d 11 (2006). The
Board was under an obligation to hold the first runoff election per its own regulation, an order from
this Court and the supreme court’s 2009 Order. But in its 2009 order, the supreme court
acknowledged the possibility that the first runoff may produce an “inconclusive” result. Thus, the

supreme court explicitly limited the Board’s statutory and regulatory duties regarding a runoff

¢ Because of the plain language of NRS 288.160(4) that unambiguously forecloses the
Board’s attempt to “fill in gaps,” its citation to federal case law referencing application of a mere
majority-of-the-votes-cast standard in representation elections is irrelevant. See Local 14 Opp. at
18. Tt is irrelevant because of the plain language of NRS 288.160 and the supreme court’s
inferpretation of it; and, it is irrelevant because the National Labor Relations Act, which was the
subject of those cases, does not contain the plain and unambiguous language of NRS 288.160(4).
As such, cases interpreting it on this point are plainly distinguishable. Contrary to Local 14's
assertion, therefore, there is nothing “rational” about applying the holdings of these cases here in
Nevada.

-8-
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between these parties. It left no open “implications” from which unstated duties or powers could
arise. Thus, the Board’s theory, stated in its 2015 Board Order, that it has a duty to order a second,
discretionary runoff election to address the lack of a “meaningful result,” Stay Motion, Ex. 5 at 47,
cannot succeed because the supreme court has already recognized the possibility of that result in
interpreting the Board’s duty pursuant to NAC 288.110. The supreme court declared the Board’s
duty as being the duty to hold a runoff election even if it produced an inconclusive result and so no
implied powers are required to accomplish its duty.

Without an implied power, any characterization of the Board’s actions as “rational” and
consistent with federal and other state laws is not only irrelevant, it is arbitrary and capricious.
Local 14 Opp. at 18-19. The supreme court made this clear in its 2005 Order when it stated that
agencies “are not bound by . . . dissimilar statutes or compelled to accept any policy arguments
‘in the face of an unambiguous, controlling statute.” Stay Motion, Ex. 2. The supreme court has
declared NRS 288.160(4) to be such an unambiguous statute and, thus, policy arguments on
trends in other jurisdictions have no place here.

IV. The Board has Engaged in Ad Hoc Rulemaking by Ordering and Conducting

the Second, Discretionary Runoff Election and Determining the Results by a
Majority-of-the-Votes-Cast Standard.

An agency rule, standard, directive or statement of general applicability that effectuates or
interprets law or policy must be adopted pursuant to the rulemaking process of chapter 233B of
NRS. NRS 233B.038, and 233B.0395 to 233B.120, inclusive. NAC 288.110(10)(d) was a
validly adopted regulation that interpreted NRS 288.160(4). In 2003, the Board interpreted and
later applied NAC 288.110(10)(d). The supreme court, in its 2005 and 2009 Orders, agreed with
that interpretation and itself interpreted NRS 288.160(4). Thus, the Board is not in a position to
merely re-interpret that regulation, Ifit desires a new rule to deal with what it describes as a lack
of a “meaningful result” that may arise when a first runoff election does not produce a party that
received the necessary majority vote, it must adopt that rule pursuant to the Administrative

Procedure Act.

7 Stay Motion, Ex. 5 is also found at Administrative Record (“AR”), Supp. 469-78.
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By announcing that when a “discretionary runoff election will produce meaningful results
that will resolve this Board’s good faith doubt, it is within our authority under both NRS
288.160(4) and NAC 288,110(7) . . . to conduct a discretionary second runoff election,” see Stay
Motion, Ex. 5 at 4-5, the Board did much more than re-interpret NAC 288.110(10)(d). The
Board, without notice and hearings, created a whole new, third tier of the representation election
process that can be triggered whenever a union challenges an incumbent union and a majority of
the members of the bargaining unit do not vote for either union in the initial election or the runoff
election. Local 14's reference to this being a “unique circumstance” is irrelevant and incorrect
because it is premised on the incorrect notion that the Board “no longer follows its experimental
interpretation of NAC 288.110.” Local 14 Opp. at 28. But, the Board has no power to choose
not to follow its 2003 interpretation of NAC 288.110 because the Nevada Supreme Court has
twice declared that to be the interpretation that is compelled by NRS 288.160(4). Thus, to do so
would be to encroach on the Legislature’s constitutional authority and to violate the supreme
court’s Orders, both in violation of the separation of powers doctrine. The Board has engaged in
ad hoc rulemaking, which must be declared void.

CONCLUSION

The Board, as a state agency that was a party to both the Nevada Supreme Court’s 2005
and 2009 Orders of Affirmance, is required to abide by the interpretations of the unambiguous
governing statute and regulation in such orders as the “law of the case.” The basis for ESEA’s
petition for judicial review is that the Board, by way of its 2016 Board Order (AR, Supp. 625-
31), is now endeavoring to resoive Local 14's efforts to displace ESEA in a manner that
disregards these supreme court Orders. The Board’s efforts, as well as Local 14's, to distinguish
its actions taken in the 2016 Board Order from the effect of these supreme court Orders utterly
fail. The Board’s actions were in violation of NRS 288.160(4), in violation of supreme court
orders, in excess of its statutory authority and otherwise affected by other error of law and, thus,
1
Iy
1
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arbitrary and capricious under NRS 233B.130. ESEA’s petition for judicial review, therefore,

should be granted.

RESPECTFULLY SUBMITTED, this 8" day of April, 2016.

DYER, LAWRENCE, FLAHERTY,
DONALDSON -@NTY

By
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Francis C. Flaherty
Nevada Bar No. 5303
Sue S, Matuska
Nevada Bar No. 6051
Attorneys for Petitioner
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read the foregoing Reply in Support of Petitioner’s Opening
Memorandum of Points and Authorities in Support of Petition for Judicial Review, and to the
best of my knowledge, information, and belief, it is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(c)(1), which requires every assertion in the brief regarding
matters in the record to be supported by a reference to the page and volume number, if any, of the
transcript or appendix where the matter relied on is to be found. Iunderstand that I may be
subject to sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

DATED this 8th day of April, 2016.

DYER, LAWRENCE, FLAHERTY,
DONALDSON & PRUNTY

v L)

Francis C. Flaherty
Nevada Bar No, 5303
Sue S, Matuska
Nevada Bar No. 6051
Attorneys for Petitioner
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1 AFFIRMATION
Pursuant to NRS 239B.,030
2
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Electronically Filed
04/26/2016 11:00:10 AM

TRAN (Zﬁﬁantiéia‘““*“

DISTRICT COURT CLERK OF THE COURT

CLARK COUNTY, NEVADA

* * X Kk %

EDUCATION SUPPORT EMPLOYEES

ASSQCIATION, CASE NO. A-15-715577
Petitioner, DEPT. NO. I
VS, Transcript of Proceedings

NEVADA LOCAL GOVERNMENT
EMPTOYEE MANAGEMENT RELATTONS
BOARD,

)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

BEFORE THE HONORABLE KENNETH CORY, DISTRICT COURT JUDGE

EDUCATION SUPPORT FOR EMPLOYEES ASSOCIATION’S PETITION FOR
JUDICIAL REVIEW
WEDNESDAY, APRIL 20, 2016

APPEARANCES:
For the Petitioner: FRANCIS C. FLAHERTY, ESQ.

For Teamsters Local 14: KRISTIN L. MARTIN, ESQ.
THCMAS ¥. PITARO, ESQ.

For the Respondent: GREGORY T.. ZUNINO, ESQ.
RECORDED BY: LISA LIZOTTE, DISTRICT COURT
TRANSCRIBED BY: KRISTEN LUNKWITZ

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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WEDNESDAY, APRIL 20, 2016 AT 10:31 A.M.

THE CLERK: Fducation Support Employees
Association versus Nevada Local Government Employee, case
number H —— I'm sorry, AT7T15577.

MR. PITARO: [Indiscernible] went to the restroom.
She’ 11l be right back.

THE COURT: Okay. 8So we need to wait for that --
we need to wait for them to come back. Right?

MR. PITARQO: Yeah, she’ll be -- she’s momentarily.

THE COURT: Okay. If she’s not right outside the
door, what we’ll do is call some other cases and get rid of
them. I don’t see them coming back. We’ll have to ask you
guys to let us know when you’re all here. Okay? Give us
the hi sign and we’ll call you right up.

THE CLERK: There’s nothing else.

THE COURT: Huh?

THE CLERK: There’s nothing else to call.

THE COQURT: Oh, there’s nothing else. I take it
back. You mean all these people are here for this? Geez.
I thought for a minute it was one of these school day at
court deals and then I toock a look at the maturity of our
group and decided that probably wasn’t it.

[Pause in proceedings]

THE COURT: Will counsel enter your appearances,
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please?

MR. FLAHERTY: Good morning, Your Honor. Frank
Flaherty here on behalf of the ESA, the Education Support
Employees Assocciation.

THE CQURT: Good morning.

MS. MARTIN: Kristin Martin from McCracken,
Stemerman, and Holsberry representing Teamsters Local 14.
With me is Tom Pitaro, who has been assisting my firm on
this case.

THE COURT: I see. Good morning.

MR. PITARO: Good morning.

THE COURT: I have been wondering all morning what
case you’re on, Mr. Pitaro. I looked to see if your name
was on the calendar and -—-

MR. ZUNINO: Your Honor, I'm Greg Zunino. I'm
with the Office of the Attorney General and I'm here on
behalf of Employee Management Relations Board.

THE COURT: Okay. Do you guys want the lay of the
land or do you just want to go at it?

MR. FLAHERTY: Sure, Your Honor.

THE COURT: To this point, and as I've indicated
earlier today, Jjust because 1 say lay of the land as the
way I am thinking, 1 am often -- have my mind changed by
arguments, oral arguments which show me things in a

different light and they wmay change my mind. To this
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point, -- let me get my notes here.

To this point, it’s —-- it seems to me that the
petition on behalf of ESEA must be granted. I Jjust -- I
have too much trouble getting around the wording of the
Supreme Court in their rulings to believe that when they
say it’s a clear statute and you must, you know, abide by
the intent of the statute, that the EMRB can say: Well,
we’ve got a new approach, we’ve got a new idea, and we
don’t think we have to do it.

I think that the EMRB has, and is supposed to
have, a lot of discretion in how they implement this and
any statutes and I think that even the Supreme Court’s
rulings seem to at least hint at that, that they think the
EMRB has a lot of discretion in it. But I don’t think that
that means that the Supreme Court says: And vou can
disregard what we’re ruling in this order.

Because I believe that the EMRB is supposed to
have a lot of discretion, I don’t go so far as to say that
they are powerless to hold a second or a third election if
they determine, in their discretion, that that’s necessary.
In other words, I don't think that the Supreme Court
intended that we’d wind up with a conundrum, for lack of a
better word. Not only were you wrong, but vou can’t fix
it. I don't think the Supreme Court intended that. I

think the language in the statute that says that they --
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and I don’t recall the exact language of it, but the
provision that says that they can hold a second one 1is
broad enough that it could be -- probably should be
interpreted to mean that the EMRB, under appropriate
circumstances according to its discreticon, can take action
to make a determination.

So, that’s the lay of the land. Do you want to
argue?

MR. FLAHERTY: Yes, I do, Your Honor.

THE COURT: Okay.

MR. FLAHERTY: Well, Your Honor, let’s start by
talking about the issues here. There’s substantiai
disagreement among the parties regarding what the issues
properly are before you.

THE COURT: Ckay.

MR. FLAHERTY: The Board has peijoratively framed
the issue as, must the Board perpetuate the status quo, as
if labor stability, the Board’s primary issue, was not
important in this case. Local 14 essentially signs onto
that issue by suggesting that it would have been arbitrary
and capricious for the Board to maintain labor stability by
leaving ESA in place as the recognized bargaining agent.
Local 14 alsc wants to argue that the Board how -- the
Board somehow exercised proper discretion when it decided

to resolve any doubt. Okay? But the reality is the Board
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abused its discretion by ignoring the Nevada Supreme Court
which ruled on this twice already, Your Honor.

And in both of those cases, the Supreme Court
specifically rejected the notion that because the results
might not be meaningful, conclusive, whatever you want to
phrase it as, Your Honor, in both of those cases, the
Nevada Supreme Court says you have to follow the
legislative mandate of 288.160 subsection (4) which is a
majority of the entire bargaining unit, not just a majority
of those who vote.

And Local 14 also wants to pose the issue as
whether the Board’s inference of majority support was
rational and it relies on authority from the National
Relations Labor Act and other states’ union election laws,
but the problem here is the Nevada Legislature has been
very specific. You have to have -- it sel a higher bar
here, Your Honor. It’s the majority of the entire
bargaining unit, therefore, any inference based on
something lesser than that is simply not permissible. It’'s
a little bit like horseshoes and hand grenades, Your Honor.

THE COURT: Doesn’t that make it pretty
unworkabie?

MR, FLAHERTY: No. It doesn’t, Your Honor. And T
want to talk about the conundrum.

THE COURT: Okay.
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MR. FLAHERTY: Well, I'm going to talk about the
conundrum that you raised, but --

THE COURT: Okay.

MR. FLAHERTY: -- let’s talk about what the
obvious primary issue here is: Did the Board violate
288.160 subsection (4) of NRS? And it did. And, also, did
it engage in ad hoc rule making, which it also did.

But now to the conundrum. Okay. We've talked
about NRS 288.160 subsecticn (4) a lot and I’'ve talked
before about the other subsections of 288.160 and I want to
do that again in the context of the conundrum that you' ve
raised. 5o subsections (1) and (2) of NRS 288.160, they
apply when an employee organization is gseeking initial
recognition. They go to the employer with certaln
documents, you know, constitution and bylaws, a list of
their officers, a pledge not to strike, but critical in
this step is they have to prevent -- they have to present a
verified membership list showing that they have membership
of the majority of the entire bargaining unit.

And this is an important point, Your Honor. They
can’t come to the employer or to the Board and say: This
membership list represents a majority of the people we
asked to join. That doesn’t cut it. Okay? It’s got to be
a majority of the entire bargaining unit or there’s no

recognition.
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Then in subsection (3), it sets for the various
reasons that a local government employer can go to the
Board and say: Hey, we want permission to withdraw
recognition from this union. And one of those reasons is
they’re no longer supported by a majority of the entire
bargaining unit. Okay?

And let’s -- and the entire bargaining unit,
again, is not some lesser standard and let’s just leap
right in there under subsection (4). So, let’s say the
Board says, pursuant to this request from subsection (3);
Well, gee, you know, you’ve raised a good question here.
We have a good faith doubt.

Okay? We’re in subsection (4) now. Now the Board
doesn’t have to conduct an election because the statute is
very clear that if it has a good faith doubt, it may
conduct an election, okay, but let’s suppose the Board
says: Well, you know, we have a good faith doubt. We’re
going to go ahead and have an election. And the choices on
the ballot are going to be union or no union. Okay?

And, so, even if no union gets more votes than
union, okay, if no union does not get a majority if the
entire bargaining unit to vote in favor of not having a
union, then if there in fact is a union already in place,
it stays in place. That’s what labor stability is all

about.
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At one point in time, ESA was recognized based on
verifiable, demonstrated majority support. Okay? That
recognition doesn’t go away unless and until the ESA says:
We don’t want to represent the union anymore. Okay? But
more likely it doesn’t go away unless and until the
employer says: We don’t think there’s sufficient support.
We don’t think there’s a majority support. Or a rival
union comes in and says: We don’t think there’s majority
support. We think we have majority support.

But when the Board says, okay, we have a good
faith doubt, we’re going to order an election, whether it’s
the no union wvote or the rival union, the only way that
they get to displace that incumbent is by getting votes
from a maicrity of the entire bargaining unit.

And then all subsection (5) says, Your Honor, is
without involving the Board, the parties can agree: Hey, -
- two uniong can say: Hey, we want to have an election,
okay, to see which one of us is going to represent this
unit. Okay? And then at some point, the Board would
likely become involved, but nothing in subsection (b)
authorizes the parties or even the Board, fcr that matter,
to deviate from the high bar the Nevada Legislature has
get. Nevada is different, Your Honor.

THE COURT: Are you talking about subsection (3)

of 288.1607
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MR. FLAHERTY: 1 am, Your Honor.

THE COURT: Okay.

MR. FLAHERTY: I am.

So, Nevada is different. Nevada is a right to
work state. Okay? And some of these other states, some of
these other jurisdictions that you’re seeing cases from,
people can be compelled to pay union dues. People can be
compelled to call -- to pay what’s called an agency fee, to
help the union to fray the costs of representing
nonmembers. You can’t do that here in Nevada.

S0, the Nevada Legislature starts the bar high
there and then it goes a step further and it says to local
government employers, you know, you don’t have to recognize
someone who hasn’t demonstrated verifiable majority
support. And if at some point in time you don’t think they
enjoy that majority support, you have the option, but not
the duty -- you have the option of trying to withdraw that
support with permission from the Board. So there’s really
not a conundrum here, Your Honor. Okay.

Now, ESA cannot have it both ways. I know that,
Your Honor. Those two Supreme Court decisions are the law
of the case. Absolutely. And I defer to you, Your Honor,
-— of course, I have to defer to you, but if you look at
that second Supreme Court decision from 2009 and you say

that based on the recitation in that opinion you believe
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this particular fact pattern was squarely before the
Supreme Court in the sense that the guestion of whether or
net the results were inconclusive were squarely before tne
Supreme Court, then that’s the law of the case and we're
stuck with it.

On the other hand, if you think there’s latitude
in there, you could look at this and you could look at the
numpbers in this case, Your Honor. And a good way to do
that is let’s start with a hypothetical bargaining unit of
1,000 employees. Okay? If we’ve got 1,000 employees,
we’ve got no union., Okay? Two unions, Union A and Union
B, approach the employer and they present a verified
membership list saying -- showing they represent a majority
of the bargaining unit. And, so, the employer is
scratching its head and say: Wait a minute. The math
doesn’t add up. How can they both have the majority of the
bargaining unit? And maybe the employer has other reasons
to not want either union in place. So the whole thing
winds up in front of the Board. The Board says: You know,
we’ve got a good faith doubt. We’ve got discretion. Yeah,
let’s have an election. Union A gets 400 votes. Union B
gets 300 votes. And no union gets 150 votes.

Well, there’s two ways to look at that, Your
Honor. The Board could look at that and said: Well, the

statute plainly and unambiguously says itL’s got to be the
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majority of the entire bargaining unit. None of these
three options got votes -- none of them got 501 votes,
therefore none of these options prevails and so it’s the
status quo. And the status quo is: There’s no union here.
Okay?

Now the other way the Board could look at that is
the Board could look at that and say: Well, you know, the
top two vote getters were Union A and Union B, you know,
and let’s have a runoff election to see what happens with
all those no union votes. Okay? So we have a runoff
election and, in this hypothetical, all of those 150 no
union votes, they migrate to Union B. So now the score is
400 for A and 450 for B. Still, we’re not going to get a
union because we don’t have 501 votes for A or B, status
quo. On the other hand, if the Board does that runoff and
all of those no union votes migrate to Union A, well now
Union A has got 650 -- no 550, excuse me. S0 now Union A
will become the recognized bargaining agent.

S0 there’s really no conundrum here because the
Legislature’s entire objective in Chapter 288 is labor
stability. Okay? That’s why the bar is so high.

N ow, again, Your Honor, ESA can’t have it both
ways. If you think the 2009 order of affirmance from the
Nevada Supreme Court precludes that construction or that

interpretation, then we’re stuck with that. And you’re not
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stuck with it, Your Honor. As you pointed out many times,
this is really the Board’s responsibility. They’ve got to
sort this out, but of course what you’ve made very clear is
they can only sort it out within the Jjurisdiction that’s
granted them by the Nevada Constitution and by the Nevada
Legislature in this case, NRS 288.160 subsection (4).

I don't think I need to recite the quotes from the
Nevada Supreme Court cases again other than in both cases
the Court said that both the statute and the administrative
code were plain and unambiguous. In the first case, in
2005, 1t went on to add that:

In a case of an unambiguous case, the EMRB is

required to follow the law regardless of result.

Okay? So, all along the parties have been arguing
-— well, not the parties. Local 14 has been arguing all
along: This is an unworkable standard. We’re not getting
the majority of the bargaining unit to vote for anybody.
The Supreme Court’s like: We hear what you’re saying but
we’re not the Legislature. We defer to the Nevada
Legislature. The Board, EMRB, you’ve got to follow the law
regardless of the result.

And then in 2009, the majority vote is equally
applicable in the runoff election. CQCkay? It certainly
can’t be arqued, Your Honor, that those two cases are not

the law of the case and they’re certainly not dicta. And,
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in fact, citing Supreme Court Rule 123, the EMRB
successfully argued to you in May of last year that the law
of the case required you to dismiss ESEA’s prior Petition
for Judicial Review and you did that. And, so, I think the
EMRB is judicially estopped from standing here in front of
you today and telling you that the Supreme Court’s orders
are not the law of the case.

It’s always been the same EMRB case number,
A1045735. The significance of that is that was the EMRB
case number the first time this was in District Court in
front of Judge Wall, all of the times in front of you, ail
three trips to the United States -- excuse me, to the
Nevada Supreme Court. Let’s not make more trouble here.
To the Nevada Supreme Court. And it’s still the case
number today.

Now, Local 14 is trying to rely on the Shoe
[phonetic] case from the Nevada Supreme Court to say that:
Wait a minute, the law of the case shouldn’t apply here.
And since the last time we were here, Local 14 was drilled
down a little bit more and in the Shoe [phonetic] case the
Nevada Supreme Court is citing Clem versus State, another
Nevada Supreme Court case. And there’s a quote from Clem
in the Sheoe [phonetic] case and this is what the quote
says. Open quotes:

We will depart from our prior holdings only where
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we determine that they are so clearly erroneous that
continued adherence to them would work manifest
injustice.

I think, Your Honor, that you picked up that T
emphasized the word we in that quote. It appeared twice.
The word we in that quote refers to the Nevada Supreme
Court.

THE COURT: And not to me.

MR. FPLAHERTY: Yeah, not to you. I was going to
say not to the EMRB, Your.Honor, but, yes, it doesn’'t --

THE COURT: Oh, okay.

MR. FLAHERTY: -- apply to you either.

THE COURT: Okay.

MR. FLAHERTY: Okay?

THE COURT: Okay.

MR. FLAHERTY: So, after considering the specific
exceptions adopted by federal and other state courts, the
Nevada Supreme Court only adopted one. Okay? WNow Local 14
wants to argue, because the Supreme Court said we impliedly
recognize exceptions to the law of the case doctrine in a
prior decision, that somehow that threw open all of the
exceptions but the Nevada Supreme Court was very specific.
They only adopted one and that is when there’s been -- when
the controlling law of the state is substantively changed

during the pendency of a remanded matter, at trial or an
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appeal, the courts of the state will apply the change and
do substantial justice.

In other words, the doctrine of the law of the
case should not apply where in the interval between the two
appeals of the case there’s been a change in the law by a
judicial ruling entitled to deference. We haven’t had a
change in the law, Your Honor. There’s nothing different
between -- as we stand here right now and as we stood here
or as when the case was before the Nevada Supreme Court and
it issued its 2009 decision. We had two runoff elections
since then and in both of those runcff elections, Local 14
cutpolled ESEA, but that’s the same result we had in the
very first election and all three elections Local 14 failed
to obtain votes from the majority of the bargaining unit,
the high bar established by the Nevada Legislature.

Also, contrary to Local 14’s decisions or
assertion, rather, the Supreme Court decisions, the key
points that are controlling here, Your Honor, they’re not
dicta. TLocal 14 itself presented the issue squarely to the
Nevada Supreme Court. And this is what the Nevada Supreme
Court had to say in 2005 and here’s the open quote:

Local 14 argues that the EMRB erred in

interpreting NRS 288.160 and NAC 288.110. It is
stating that a majority status election is won by a

majority of all members in the bargaining unit instead
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