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AFFIDAVIT OF CHRISTY L. CRAIG 

STATE OF NEVADA 
) ss: 

COUNTY OF CLARK 

CHRISTY L. CRAIG, being first duly sworn, deposes and says: 

1. That affiant is an attorney duly licensed to practice law in the State of Nevad 

and is the Deputy Clark County Public Defender assigned to represent the Defendant, Javie 

Righetti, in this matter. 

2. That on June 17, 2016 Petitioner filed a Petition for Writ 

Prohibition/Mandamus with the Nevada Supreme Court (No. 70591). 

3. That on August 23, 2016 Petitioner filed in District Court, a Motion to Stay Tria 

(See Exhibit A, Motion to Stay Trial). Simultaneously, Petitioner also filed a Motion for Atkin 

Hearing as defense counsel is seeking to have the Petitioner declared developmentally disable 

thereby requiring the court to strike the notice of intent to seek death penalty. (See Exhibit B 

Motion for Atkins Hearing). 

4. On September 6, 2016 the above referenced motions were heard. Instead 

ruling on the Motion to Stay Trial, it appears the District Court granted a stay pursuant to NR 

174.098 (See Exhibit C, Transcript September 6, 2016, at 4:23-5:18). NRS 174.098(2)(a 

requires the district court to "stay the proceedings pending a decision on the issue of intellectua 

disability." Id. 

5. That the following facts satisfy the requirements of NRAP 8(a)(2)(A)(ii): First, 

motion was made in the district court. Secondly, the district court "failed to afford the relic 

requested" because a stay was granted pursuant to NRS 174.098(2)(a) to address intellectua 

disability. While that stay is required by statute, it does not guarantee the resolution of th 

issues presented in the Writ for Prohibition/Mandamus prior to trial in the district court. 
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6. That the Petition for Writ of Prohibition/Mandamus springs from the Distric 

Court's granting of the State's Motion to Reject the Defendant's Guilty Plea. On February 11 

2016, the Petitioner pled guilty to all charges in the Indictment, including Count 10 — Murder 

without a negotiation. On that same date, the court found that the Petitioner's plea was mad 

freely, voluntarily, and knowingly. The court accepted that plea. The court, at the request of th 

State, adjudicated the Petitioner of all counts. 

7. That Count 10 of the Information alleged three alternate theories of culpability: 

(1) willful, deliberate and premeditated murder; (2) murder perpetrated by means of torture; an 

(3) murder committed during the perpetration or attempted perpetration of robbery and/or ,  

kidnapping and/or sexual assault. The Petitioner provided a factual basis supporting the latte 

two theories of culpability. The Petitioner did not provide a factual basis supporting willful 

deliberate and premeditated murder. 

8. That on February 16, 2016, the Petitioner filed a Motion to Strike Aggravatin 

Circumstances and Evidence in Aggravation. At the crux of that motion, Petitioner argued tha 

aggravators had to be struck as the result of the Nevada Supreme Court's decision in McConnel 

v. State, 120 Nev. 1043 (2004). The McConnell Court "deemed it impermissible under th 

United States and Nevada Constitutions to base an aggravating circumstance in a capit 

prosecution on the felony upon which a felony murder is predicated." Id. at 1069. 

9. That the State filed on Opposition to the Motion to Strike Aggravators o 

February 23, 2016. 

10. That at argument on the Motion to Strike Aggravators on February 25, 2016, th 

District Court asked that the State file a written pleading should it request a rejection o 

Petitioner's guilty plea after its previous acceptance and adjudication. 

11. That on March 2, 2016, the State filed a Motion to Reject the Defendant's Guilt 

Plea to the Murder Count Entirely on in the Alternative to Set the Murder Count for Trial on th 

Theory of Willful, Deliberate, and Premeditated Murder. Petitioner filed an Opposition o 

March 11, 2016. 
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12, 	That on March 17, 2016, the District Court rescinded its previous acceptance o 

the Petitioner's plea of guilty to Count 10. 

13. 	That the Writ for Prohibition/Mandamus ask the Nevada Supreme Court t( 

consider the following issues: 

• Does the District Court have the ability to reject a defendant's plea of guilty withou 

negotiations, on State's motion, after the defendant's plea was accepted by the court, anc 

the defendant having been adjudicated? 

• As an issue of first impression, can the district court withdraw a valid guilty plea, over E 

defendant's objection, when, for one charge, the defendant pleaded guilty to two of tilt 

three theories of liability? 

14. Given that the Writ for Prohibition/Mandamus raises an issue of first impression 

and the tremendous impact the acceptance or rejection of the plea will have in the district court 

Petitioner requests a stay of the proceedings pursuant to NRAP 8(a). 

15. That any inconvenience and/or prejudice to the State is minimal when balanced 

against Petitioner's due process right to have this matter appropriately determined. 

I declare under penalty of perjury that the foregoing is true and correct. (NRS 53,045). 

Chrl,ai  

CHRISTY L. CRAIG, ESQ. 

SUBSCRIBED and SWORN to before me 

This 16th day of September, 2016. 

/s/Carrie M Connolly, Cert. No 94-2602-1, Exp. 10-11-17  
NOTARY PUBLIC in and for said 
County and State 
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CERTIFICATE OF SERVICE 

I hereby certify that this document was filed electronically with the Neva& 

Supreme Court on the 16 th  day of June, 2016. Electronic Service of the foregoing documen 

shall be made in accordance with the Master Service List as follows: 

ADAM LAXALT 
	

CHRISTY CRAIG 
STEVEN B. WOLFSON 
	

HOWARD S. BROOKS 

I further certify that I served a copy of this document by mailing a true and 

correct copy thereof, postage pre-paid, addressed to: 

Honorable Michelle Leavitt 
District Court, Department XII 
200 Lewis Avenue 
Las Vegas, NV 89101 

BY /s/ Carrie M Connolly 	 
Employee, Clark County Public 

Defender's Office 
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EXHIBIT A 
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Electronically Filed 

08/23/2016 11:13:28 AM 

MOT 
PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR NO. 0556 
CHRISTY L. CRAIG, DEPUTY PUBLIC DEFENDER 
'NEVADA BAR NO. 6262 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
Telephone: (702) 455-4685 
Faesnaile: (702) 455-5112 
eraigel@clarkoountyriv,gov 
ilitonwo fir Defendant 

CLERK OF THE COURT 
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20 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

) 
) 

) 
) 

) 	DATE: Sept 	6 
) 	TIM8: 	 2°16  

THE STATE OF NEVADA, 

Plaintiff, 

v 

JAVIER rooffErri, 
Defendant, 

CASE:NO. C-1.1276713-1 

DEpT. NO. X11 

MOTION TO. STAY 'MAL 

COMES NOW; the Defendant, JAVIER RIGHETTI, by and through CHRISTY 1— 

:CRAIG, Deputy Pithlie: Defender and hereby re4uests that this Honorable Court grant the defense 

revest to stay the proceedings midi the Nevada Supreme epo issues a regporWe defendant'S 

Writ; 

This,  Motion is made and based upou all the papers and pleadings on tile herein, the 

attached Declaration of Counsel, aud oral arguumnt at the tirne set for hearing this lvlotiom 

DATED This 23rd day of August, 2016. 

*•ENDER 23 

24 

25 

26 

27 

28 



DECLARATION . 

CHRISTY 1: CRAIG'm akeslhefollowing dealt-OW:- 

1. 	um an .attorney" duly liCenSed to practice. law in the State of Nevada; t am :  one of 

4 the Depiity . Public Defenders for the dark County Public. Defender's. Office appointed to represent 

Oefendant Javier. kighetti in theptesent:matter; 

6 	'2.. 	That on June 17, 2016 a. Writ efProhibition/Maridainus -wasned With theNevada 

7 Supreme 0ourt. (NSC"). The Supreme Court has not yet responded. The trial. date. is currently . set 

for.Qetober 3, 2016, 

9 	3. 	That. an.. March. 17,1016 defense reqUested a Stay. There Was Some discussion on 

10 the matter °film stay, however, the court'srulhigis unclear as to whether it.was granted, denied or 

11 .simply deferred., (March 17„2016 transeript .pg, 27-30). As a:result, defense consel is requesting 

12 . a ruling on the stay request, 

13 	4, 	That on March 17,201.6, the Distriatourt requestedthet the. State. prepare. an  order 

14 commensurate with its ruling and to providethe.prOposed order tothe .defense. 	of the filing.of 

15 this..Motion, no such order haa-been filed ahndst 5 months after the hearingand less than 40 days 

16 	beforethat is se.  to begin. (March 17; 2(fl0 ifearing i-pg,.30, 945.). 

17 	S. 	'That .after waiting..several Months fOr the stateto prepare an Order,.'Riglietti filed a 

18 Writof ProbibitientiVlandaintis petition with the Nevada Supreme Court. on June 17, 2016 an 

19 	order. 

20 	6. 	That Eighth Judicial District .Court..R.tile ("EIDC") 7.21 reqUires that an 'order must 

21 	be provided. lathe court within 10. days, unless additional time is alloWed by the court. 

22 	7. 	That theztate'slailure to timely prepare the :  order:led to a delay in the. filing of 

23 Righees Writ. of 'Prohibition/Mandamus petition impacting his .ability .  to seek, full appellate 

24 review, Additionally;  litigation regarding the court's order and/or factual findings regarding the 

25 March 17th decision is dependent on an aetual signed order.. The inexplicable delay by  the state in 

26 preparing.the order is a barrier to effective :and required pretrial litigation in this capital case., 

27 	// 

28 	1/. / 
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.8. 	That,the defense is requesting that this flortorahle Court: stay: these proceedings and 

that to again order the !state to Orepare a proposed: order based oh the March 1 :7, 2016 court 

heath*. 

I declare Under penelt of perjury that the fOregoing.1;s. true and correetr (NRS 

51045), 
■••••m"' 

DATED this.23rd day of August. 2016; 	/ 

PHILO 14<qtrN 
UAW COUNTY MILIC DEFENDER 
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6 

7 

9 

10 

11 

14 

15 

16 

17 

1:9 

20 

21 

22: 

23 

24 

25 

26: 

27 

28 .  

NOTICE OF MOTION 

:2 TO.: CLARK COUNTY DISTRICT ATTORNEY; Attorney for Plaintiffi .  

3 	YOU Will ?LEASE. TAKE NOTICE that the. Pale DefenderVOffiec will bring the 

.4 itboVps .04 btoggjit 'MOTION TO STAY ifoAL. oti for hearing. bane the. Cond. on the 

Sept .  . 6 	, 2016,-  0 830 a.tri„ District COurt Department'XII: 

DATED this 23rd.day of August, 2016, 

PHILIP 3„ KOHN 
CLARK COUNTY PUBLIC DEFENDER. 

By: 	 Crai 
•.CHRLSTYL: CP 1G, //6262 
Deputy Publie-Deender 

CERTIFICATE OF ELECTRONIC SERVICE 

I hereby certify that service of MOTION TO STAY FRIAL. was made this 

&P  day of August, 2016, by Electronic Filing to: 

(vow cowry pIsTRicr Ayr:op:NT:vs OFFICE 
Motio*iplarkt uptyda.co  

GIANCARLO PESCL.Chief Deputy :District Attorney 
gfancitriorpe§eigc.iarkeouritycla,s,:orp 

	

By --,...., 	
S. ituario 
Secretary for the clack County l'ohlisil)eferider's .Office 
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EXHIBIT B 



Electronically Filed 
013/23/2016 11:16:43 AM 

2-  

MOT 
PHILIP J: 'KOHN, PUBLIC DEF.ENDER 
NEVADA BAR NO 0556 
CHRISTY L. CRAlat  DEPUTY PUBLIC DEFENDER 
NEVADA BAR NO 6262 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada .89155 
Telephone: (702) 4554685 
FaOtrulle: (702) 455-5112 
craigcl@clarkeountynv.gov  
At.torneyribr Defend:int 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COMY,.NEVAPA 

THESTATE OFNEVADAk 	 ) 

• 	'Plaintiff; 
	) 

) 
) 
) V. 

) 
JAVIER MORETTI, 	 ) 

) 
Defendant . 	) 

MOTION FOR ATKINS 'WARM 

COMES: NOW the Defendant, „JAVIER RIOHETTII, by and through alRISTY b. 

CRAM, Deputy Public D.eknder and hereby Tog -vest that this :eourt set a date for an Atkins. 

.Hetuing.  to determine if the death penalty inust.be: dismissed :pursuant to Atkins 'v. -  

'NIS Motion is Made and bdupoh. al MO papers:and pleadings:on file herein, the 

at bed Declaration. of:Counsel, and oral argument at the time set fOr hearing this 'Mellon. 

DATED:this :),30)  day Of August, -2016, 

PHILIP VOHN 
CL.ARMUNTY .PIUBLICZEFENDER. 
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:CASE NO C-11-27671,3-1 

DEPT. NO. XII 

Sept. 6 
DATE: 
TIME: 
	 2016 

By 
CHNSIX 1-,  
Deputy Puhli 
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This motiorlismadepurauant to the prehminary•findingsof Pr. Oeorge Woeds, NRS 

	

2 
	

174.098 and controlling federal autheritY, Specifically Atkins v. Titrginiai 5.36.U.S. 304(2002) and 

	

3 
	its'. progeny. This motion, is filed in. good faith hased upon theilndings andiepOrt of Dr. George 

Woods that Javier.Righetti:is in truth and in fact mildly intelle.ctually disabled or mentally retarded 

5• as. defined by...the DSM'V, NR 174.098 and controlling federal authority, Dr. Woods rePort and 

6 all supporting documentation shall be filed under sepatatellling. 
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MEMORANDUM OFPOINTS AND AUTHORITIES 

Javier Righetti is Charged with First Degree. Murder (as Well as.other charges) ancl the State 

9 . 
 

has filed a:"Natice, of ..Intenf to Seek . .Death P.enalty.." The defense respectfully submits that the 

.defendant is mentally retarded andthatthe imPos4ion Of the deathpenalty would violate the Eight 

11 Amendment prohibition against cruel and unusual punishment. Based upon the foregoing, 

12 pursuant to NRS 178.098 and Atkins. v. Virginid, 536.  U.S. 304. (2002), the :defense requests a. 

13.. hearing .  on the issue of mental retardation and: seeks an biter from. this eourrstriking the State's. 

14. prevfouslY filed "Notice.of Intent to Seek Death Penalty.' 

	

IS 
	 LAW 

	

16 
	

In "likifts. v. Vit:ginict; 536 U.S. 304 (2002); the:United States: Suprenie Court ruled that the 

17 Eighth Amendment's prohibitio.n against crud and uriuSpal, punishment:precludes the execution of 

the mentally .  retarded. In short, under MVOs, lithe: defendant is mentally retard.edhis execution 

Would - be. unconstitutional. In isstiing its ruling, the high. court, did not provide•.a specific definition 

20 of mental retardation, or outline, the procedures. which must .  be  folld*ed to detertW.ne.the iSSue, 

.21 Subsequent to. Atkins, he various states have .come to. their: own individnal .conclusiciris, viá. 

22 legislation and/or case law, as to theprocedure ,by which the issue of.mental retardation: should.be. 

Z3. 
 raised and determined. Federal law on this issue .appears to • vary from circuit to circuit, but its 

24: clear that some minimum standard isrequired under the constitution. 

:25: 
	

In the wake of Atkins ; Nevada adopted. lxilt8 04.o08. to provide both, the . .proqedurAf 

26 franiework and •standards by which Nevada_ cOurts are to resolve Claims. of mento1 retardation in a 

77 capital trial While the eurrerit niation, is tehdeked. puesuerit . te the procedures and standards set 

28 forth in NRS 178,098, the defendant. also' Seeks to -.,avall himself of-the protections set forth by the. 
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United States constitution, especially the Fifth, Sikth and Eighth amendments, and by any .814 all 

controlling federal law or, the issue, BY Seeking a determination pursuant tO N•S 174.098 the 

defense •in no way .  concedes, that the standards set forth therein necessarily cOntrOl the issue of 

whether the.defendant qualifies as being.mentally retarded pursuant to federal .authority. 

Further the defendant does not waive any procedural protection which might lie 

donatitutionally afforded him on the issueof mental retardation; in particular he does not waive his 

right to have the is.sue factually decided, by, a jury if the .court:should .somehow-  determine that.the 

defeadant.is not mentally, retarded. ;Finally 'the' defense asks this. court to issue its, ruling tinder both 

Ng$ .174,098 and the federal constitutionpursuant to 4tkiis. . If the defendant is mentally retarded 

under either statutory . definition or controlling, federal authority then. the note of .  intent to seek 

death penalty must be stricken. 

The .-defense respectfully stibinits that:the defendant:Is -mentally retarded pursuant to NRS 

,174.098(7) in :that 1) he has significant subaverage general intellectual fimetioning, as. evidenced_ 

by his low - scores. on Vatic:kis Standardiz.,e.d .teSts 'and/or Measures; .2) he. has .demonstrated and 

documented defieit(s)..in his adaptiVebehavier as evidenced by the Varions - norms- upon which such 

'functioning is 'based; and 3)' the sigpiticant subaverage general 'intellectual. functioning .  had 

rnanifesteditseif during the, developmental period. 

The defense furtherSubinits that the defendant is mentally retarded pursuant to Atkins and 

the prevailing definition of retardation set forth- in' the DSM V' as well AS US: Supreme Co.urt 

caselaWl . 

Procedure Pursuant to NRS 174.098 

Once a motion tã declare the defendant mentally retarded has been filed the procedure is 

goVerned.by'NRS 174.098 Whieh reads: 
1. A defendant whO is charged with murder of the first.degree in a. case in 

whiCh the death.penaLty is, sought may,. not less than . 10 days before thedate so.t for 

trial, flea 	to declare that he is mentally -retarded.. 
2. If a defendant files••,a motionpursuant to this section, the court must 

I-41(1 v: Florida; 134 S.Ct. 1986 (2014). There istiotbrightline:1Q . threshold requirement fcir determining:whether 

senteone=lias intellectualtdiSability. 4Iiite1leetual. disability is .atoriditionoltit'a nurnher." " A Slate that ignores the 

Inherent Imprecision:oftliesetestslisks eketalting . e.perao0. who suffers from intellectual .disability." ”.it Is not sound 

to view a'single fattor es . ilispoativ.e Oa conjunctive and interrelatedassessment:n At2:00.1. 
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2 

(a) Stay the proceedings .pending .a decision on the. issue Of mental 

retardation; and 

(b) 1-bid a hearing.within a. reasonable time before the trial to .deterntine 

Whether the defendant is inentallY retarded. 

3, The: eourt .shall...nrder the defendant to: 
(a) Provide evidende 'Which dettonstrates .  that the defendant Is Mentally 

retarded.. not lesalliari 3.0. days. before the date set for a hearing conducted .pursuant 

to subsection 2; and. 
(b) 'Undergo 'an examination .br anexpett selected by the prosecution on the 

.issuo of whether the defendant 'is" mentally retarded. atleast•15 . days before the date 

set for a he.aring pursuant to subsection 2. 

4. 'For -  the purpose ofthe.hearing -conducted pursuant to Subsection 2„ there. 

is' no privilege for any information or evidence provided. to the prosecution or 

obtained by the prosecution pursuant to subsection 3. 

5. At a hearingcondueted pursuant to..sUbsectiOn 2: 
(a) The court must allow the defendant and the proseeudon to present 

evidence and condtict a cross-examination of any witness concerning whether the 

'defendant is.  mentally retarded; and 
(13) .  The defendant has the b,urden of proving. by .a preponderance. of the 

evidence.that he is Mentally retard'ed. 

If the :eoUrt determines based on the .evidence presented at a hearing 

conducted pursuant to subsection 2 that the defendant is mentally retarded, the toprt 

must make ;such a finding in the record and strike the notice of intent to seek the 
.death penalty: Such a finding May be appealed to the Supreme Court pursuant to 

NRS.177.0.1 .5, 

7. Far, the purpoSes of this/section,. "mentaliy retarded" means significant 
subaverage general intellectual functioning -which exists' concurrently v4iith deficits 
in adaptive behavior and manifeSted during:the.developtrierital period: 

'Pursuant to INTRS 174.098(2)(a), counsel requests this court' to . stay' the proceedingpending 

a decision upon the issue..of mental retardation. Counsel further request., that pursuant to NR$. 

174.098 Mb) the court schedule and hold a..hearing within a reasonable time before trial, tb 

aetermine whether the defendant is mentally. retarded.. 

Counsel' understands that. under 'NM 174.09g(3) this 'court shall order the defendant to 

'provide evidence demonstrating. mental retardation ncit less than .30. clays before 'the date set 4 

bearing on. the ,isaue. In anticipation .ofsaid Order ;  Counsel will proVidetc the , coure..and opposing' 

ciaunsel the report authored -by Dr. George Woods which concludes that Javier 'meets the criteria. 
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3 

4 
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10 
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1 .1 
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2.8 

fOr Mild ,Intellectual Disability (fOrmally mentally .retarded) based upon accepted standards of 

psy.chologiad evaluation, said. report Constituting . a .prima facie. showing* olinetital retardation 

pursuant to NRS 1.78.09$.andfor Atkins. 

Counsel anticipates .that the State: may -seek to have - defendant further. examined by their 

Own ;expert' pursuant to ISMS .178.098(gb). Should:such krequest.he made .defense..counsel asks. 

that pursuant to said statute the examination take 'place at least 15 days prior to the evidentiary 

hearing; The .deferise further requests that the State's expert be ordered to either. provide a 'written 

report and/or meetwith defense counsel prior to .,the date of the Ultimate evidentiary hearing so that 

the basis Odle State' S. experts opinion can be ;  reviewed, andiOr considered, by the defense. 

• Defense counsel also seeks an. order from this court '1) limiting .questiening and .evaluation' 

of the defendant *by the state expert to those issues 'directly related to. the defendant's 'claim of 

mentarretardatibri; that the Said' expert farther be expressly prohibited from inquiring, into-the. 

nature and Speciftes Of the 'alleged crimes and 3) that defense counsel be present. during 'the 

evaluation by state's expert. This :request. is neeeSsitated geVada's statutory scheme 

poncerningAficins•valuations Which, unlike,* Federal statutory scheme, dOes:not Provide. forany 

privilege whatsoe:ver as to the lase blinformation.gained -  by the State during the: course of a OQiir.t-

ordered. Atkins evaluation by state experts. Under I\IRS 174.090('4), there is no priVilege 

.concerning 'any inforniation or' evidence'' provided or 'obtained ,during an examination by tiw 

State.'sniental 'health eXpert, 

At order liinitirg the scope.' of' inquiry by the 'States. expert is 'necessary to protect .tho. 

defendant's Fifth. Amendment right. against selfrincrirnination and Sixth Amendment fight to. 

counsel.. Absent Such an' order,...the defendant will face the unconstitutional, precarious dilemma of 

haying' to)Vaive- his Fifth A1E10041:flea right against self- incrimination 'in order to assert his Eighth 

AMenciment fight to raise a claiin under Atkins. Clearly the Fifth Amendment requires that such 

an exaniinatibn shoUld not become a fishing expedition by the State and must be limited to 

determining whether the defendant, it 'valid clairn 'under Atkins ., otherwise the mental health 

examination becomes a ruse .foi- an unrestricted:arid un,cOnStitutiorial interrogation. 
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The• absence of privilege concerning information gained by .  the State during the state's 

2. examinatiottof the defendant, Who is in State custody, mandates the availability of counsel during 

4. the defendant's Oxwaination by State expert mandated hy the court and implicates the defendant

Fifth Amendment right against; self-incrimination and Sixth Amendment right to counst.d.hi 

Hoffman v. Untied Slates; 341 1J,S, 479 (1951) the Supreme Court indicated that the self: 

6 incrimination component of the Fifth Amendment privilege Should: be giVen a "liberal 

7 conttimetion" .so as to include any verbal or nonverbal disclosure by the defendant that might 

"furnish a link in the Chain of Oidenee needed to prpseeute. Such disclosures could easily result 

9 from an Orkim evalnation. The defendant cannot, eonsistent with Fifth Amendment principles, 

10 be forced to choose between :obtaining. an -adequate Alkins evaluation and revealing infOrmation 

	

•11 
	that could:be:used:against him at triai or senteneing.: 

	

12 
	1The defendant is of insufficient intellect and editeation to determine the appropriate scope 

13.  of inquiry by the St*e'g doctor. Based upon the foregoing-  the defense wbuid.subtnit that ;  absent 

14 deleose counsel's ..presence, the procedure Set Ititth under N.RS 114,09a is unconstitutional in (hat 

15 it forees the defendant to waive his privileges 'under . the Fifth Amendment to avail iiiitself Of the 

protections Of the Eighth Amendment, and would therefore object to. an Y tcstipg by a State expert 

17 in defense ounsers: absence. 

	

18 
	 CONCLUSION 

The defendant AS mentally retarded, and as a result,. pursuant to Atkins and NRS 1:74.098:thc 

death penalty cannot be constitutionally imposed, The defense seeks a heat* 50 that. he may 

establish his condition to this .bouti,. At the conclusion a 64 requested heating, the' derensc will  be 

seeking. to strike the States."Notiee of Intent to. Seek Death Penalty". 

DATED this 23rd day of August, 201: 

P111 P 1<fr,N, 
CL 	NI Y PUBLICAFENDER 

CHR1STX 
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L. C CHRIS'  
f Dep. 

46262 
fender 

NOTICE OF MOTION 

2. TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff: 

3 	YOU WILL PLEASE TAKE NOTICE that the.13 .1blie Defender's Office will bring the 

4 above and foregoing Motion For Atkins Hearing on for hearing before the Court on the 

6 t h 

	

	day of Septeinber, -2016, at .S:30 aim in Disttict Court Department XII, 

DATED this 23rd day of August, 2016. 

PHIL tp 3, 
CLARK fLWY P91:LIC DEFENDER 

.cT1flCATE. OF 

I hereby :eertify that service : of MOTION FOR ATKINS IllEAKING, was thadi: this 

day ofAugust, 2016, by Electronic Filing to: 

CLARK COUNTY DISTRICT ATTORN 'S OFFICE 
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TUESDAY, SEPTEMBER 6, 2016; 8:59 A.M. 

THE COURT: State versus Javier Righetti, C276713. He's present. He's 
in custody. 

Good morning. 

MS. CRAIG: Good morning, Christy Craig and Mr. Bashor on behalf of 
Mr. Righetti. 

MR. PESCI: Giancarlo Pesci on behalf of the State. 

THE COURT: Okay. It's your motion. The State doesn't have any 

objection to the hearing. 

MS. CRAIG: That's correct. 

THE COURT: So I'm going to grant the request. But now the State — has 
the State hired their expert? 

MR. PESCI: We've made contact with an expert. That expert is not 

available until the week of October the 17'; therefore, our trial date is not going 

to be able to happen. 

MS. CRAIG: And I would inquire — I filed with the Court, and I think Mr. 
Pesci got a copy of all the underlying documentation and I think we sent over — 

THE COURT: Right. I have — 

MS. CRAIG: — a binder as well, so that you have it all. 

THE COURT: So the binder contains everything? 

MS. CRAIG: Everything. 

MR. PESCI: The State has received that. 

THE COURT: Okay. So the motion is granted in part. The State is going 
to have an opportunity to interview the Defendant in order to, I guess, defend 
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the — it's a motion to strike the notice of the death penalty ultimately, so. 

MS. CRAIG: Yes. 

THE COURT: And it appears as though you won't be able to go to trial 

on October 3 rd . 

MR. PESCI: No. And, Judge, the State responded in its response,. not 

opposition, to the positions the Defense took as far as saying that they should 

be present during the testing and that it should be presented to the jury as a 

question of fact as to the intellectual disability. We've opposed that and we're 

looking for your response as far as when the expert actually goes to meet with 

the Defendant. 

MS. CRAIG: I'd just submit it on our pleadings. 

THE COURT: Okay. That portion of the motion is going to be denied. 

The State has — well, apparently your — your expert is not available to evaluate 

the Defendant — 

MR. PESCI: That — 

THE COURT: — until that time? 

MR. PESCI: That's my understanding. I called as soon as we got this, 

Judge, and, unfortunately, the expert wasn't — didn't have this in the pipeline. 

So that's when she's available to come. 

THE COURT: Okay. And so when do you want to set the hearing? How 

much time will your expert need? 

MR. PESCI: I think it usually takes a couple of days. We could probably 

set a status check a week or two after that. 

THE COURT: Okay. 

MR. PESCI: And then we'll have a better idea, I think, of all sides to be 
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able to set the hearing and then maybe a trial date. 

THE COURT: And then a trial date. 

MS. CRAIG: I agree. 

THE COURT: Okay. 

[Colloquy between the Court and clerk] 

THE CLERK: Okay, the 20 t h? 

THE COURT: No. 

MS. CRAIG: No, a couple weeks. 

THE COURT: A couple weeks. 

THE CLERK: Okay. It will be the week of the 27 th . 

THE COURT: Yeah. 

THE CLERK: Okay. 

THE COURT: Yeah, that's good. 

THE CLERK: October 27 th . 

Do you want it at 10:30? 

THE COURT: No. 

THE CLERK: 10:30, 

THE COURT: No. It can just be — no. It can be a regular — 

THE CLERK: Oh. 

THE COURT: This is just a status check. 

THE CLERK: I'm sorry. 

October 27th 

MR. PESCI: Judge, also I apologize. It's pretty much moot based on the 

fact of the filing of this Atkins request as far as the stay. Defense counsel also 

filed a motion for a stay. We've sent a proposed order denying their previous 
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motion. I'm not sure if Defense counsel's reviewed it, if they've approved it. If 

they have, then I'll bring it to you for signature. 

MS. CRAIG: We got it on Friday. I was off on Friday, so I printed it off. 

I'll take a look at it today and respond in writing to Mr. Pesci. With regard to 

the stay, I don't think its moot. I'm going to ask the Court to — we ultimately 

— we talked about it back in March. 

THE COURT: Well, I think it's moot. You're not going to trial. 

MS. CRAIG: Well, I still think that in order for us to be able to ask the 

Supreme Court for a stay, which frankly I'd like to do at this point, I think the 

Court needs to rule one way or another, so that we can approach the Supreme 

Court. 

THE COURT: Okay. 

MR. PESCI: Judge, you can deny the stay. The stay has already 

occurred pursuant to statute, as soon as the Defense filed this motion seeking 

[indiscernible]. 

THE COURT: Right. It has to be stayed statutorily. 

MR. PESCI: Correct. 

THE COURT: So the stay is going to be granted pursuant to the statute. 

MS. CRAIG: Okay. 

MR. PESCI: Thank you, Your Honor. 

MS. CRAIG: I appreciate it. 

THE COURT: Thank you. 

THE CLERK: 	vacate the trial date. 

THE COURT: What? 

THE CLERK: I'll vacate the trial date. 
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1 	THE COURT: Yeah. Yeah. The trial date is vacated. 

2 	THE CLERK: Thank you. 

3 	 [Proceedings concluded at 9:03 a.m.] 
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