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pursuant to NRAP 8(a) and NRS 34.160, for an Order grarting a stay so that the” Writ. for

IN THE SUPREME COURT OF THE STATE OF NEVADA

JAVIER RIGHETTI, No. 70591

P (Districgéeh Npo iy Filed

etitioner, Jan 26 2017 10:22 a.n.

_ Elizabeth A. Brown

v Clerk of Supreme Couft
THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, COUNTY OF

LEAVITT, DISTRICT JUDGE,
Respondents,

THE STATE OF NEVADA,

)

)

)

)

)

)

)

)

CLARK, THE HONORABLE MICHELLE )
)

)

)

)

)

_ )
Real Party In Interest. )
)

SECOND MOTION FOR STAY OF DISTRICT COURT PROCEEDINGS

COMES NOW, the Petitioner, JAVIER RIGHETT], by and through his attorney]
Deputy Public Defendér CHRISTY L. CRAIG, and respectfully moves this ‘Honorable Court|

Prohibition/Mandamus filed on June 17, 2016 can be sddressed.
DATED this 26th day of January, 2017.

PHILIP J. KOHN -
CLARK COUNTY PUBLIC DEFENDER

By: 4/ Christy L Craig
CHRISTY L. CRAIG, #6262
Deputy Public Defender
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AFFIDAVIT OF CHRISTY L. CRAIG

‘STATE OF NEVADA )

} 88!

COUNTY OF CLARK )

CHRISTY L. CRAIG, being first duly sworn, deposes and says:

. That affiant {s-an attorney duly licensed to practice law in the State of Nevada
and 1s the Deputy Clark County Public Defender assigned to represent the Defendant, Javier
Righetti, in this matter.

2. That on June 17, 2016 Petitioner filed a Petition for Writ of
Prohibition/Mandarhus with the Nevada Supreme- Court (No. 70591).

3. That ot August 23, 2016 Petitioner filed in District Court, a Motion to Stay Trial
(See Exhibit A, Motion to Stay Trial). Simultaneously, Pétitioner also filed & Motion for Atkins
Hearing‘as defense counsel is seeking to have the Petitioner declared developmentally disabled
thereby requiring the court to strike the notice of intent to seek death penalty. (See Exhibit B,
Motion for Atkins Hearing).

4. On September 6, 2016 the above referenced motions were heard. Instead of
ruling on the Motion to Stay Trial, it appears the District Court granted a ‘stay pursuant to NRS
174.098 (See Exhibit C, Transcript September 6, 2016, at 4:23-5:18). NRS 174.098(2)(a)

requires the district court to “stay the proceedings pending a.decision on thé issue of intellectual

disability.” Id;

5. That the following facts satisfy the requirements of NRAP 8(a)(2)(A)(ii): First, a
motion was made in the-district court. Secondly, the district court “failed to afford the relief’
requested” because a'stay was granted pursuant to NRS 174.098(2)(a) to address intellectual
disability. While that stay is required by statute, it-does not guarantee the resolution of the

issues presented‘in the Writ for Prohibition/Mandamus prior to trial in the district court.
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2016, the Petitioner pled guilty to all charges in the Indictment, including Count 10 — Murder,
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6, That the Petition for Writ of Prohibition/Mandamus springs from the District

Court’s granting of the State’s Motion to Reject the Defendant’s Guilty Plea. On February 11]

without a negotiation. On that same date, the court found that the Petitioner’s plea was made
freely, voluntarily, and knowingly. The court accepted that plea. The court, af the request of the
State, adjudicated the Petitioner of all counts.

7. That Count 10 of the Information alleged three alternate theories of -'c_ul_pabi-l__ity:
(1) willful, deliberate and premeditated murder; (2) murder perpeteated by means of torture; and
(3) murder committed during the perpetration or attempted perpetration of robbery and/or
kidnapping and/or sexual assault. The Petitioner provided a factual basis supporting the latteq
two theories of culpability. The Petitioner did not provide a factual basis supporting willful,
deliberate and premeditated murder,

8. That on February 16, 2016, the Petitioner filed a-Motion to Strike Aggravating
Circumstances and Evidence in Aggravation. At the crux.of that motion, Petitioner argued that
aggravators had to be struck as the result of the Nevada Su_preme Court’s decision in McConnell
v. State, 120 Nev.. 1043 (2004). Theé McConnell Court “deemed it impermissible under the
United States and Nevada Constitutions to base an -aggravating circumstance in a capital
prosecution on the felony upon which a felony murder is predicated.” Id. at 1069.

9. That the State filed on Opposition to the Motion to Striké Aggravators on
February 23, 2016,

10,  That at argument on the Motion to Strike Aggravators on February 25, 2016, the
District Court asked -that the State file a written plead_ing should it request a rejection of
Petitioner’s guilty plea after its previous.acceptance and adjudication.

11.  That on March 2, 2016, the State filed a Motion to Reject the Defendant’s Guiilty
Pléa to the Murder Count Entirely on iti-the Alternative to Set the Murdér Count for Trial on thé
Theory of Willful, Deliberate, and Premeditated Murder. Petitioner filed an Opposition on

March 11, 2016.
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Tequire decision priot tod trial in this matter.

12.  That on March 17, 2016, the District Court rescinded its previous acceptance of

the Petitioner’s plea of guilty to Count 10.
13.  That the Writ for Prohibition/Mandamus ask the Nevada Supreme Court to
consider the following issues:
o Does the-District Court have the ability to reject a defendant’s plea of guilty withouf
negotiations, on State’s motion, after the defendant’s plea was accepted by the court, and
the defendant having been adjudicated?
o Asan issue of first impression,._can-_the district court withdraw a valid guilty plea, over.a
defendant’s-objection, when, for-one charge, the defendant pleaded guilty to two of the
three theories of liability?
t4.  That this Honorable Court denied a prior request for a stay of the proceedings on
October 17, 2016 without prejudice to refile if a new trial date becomes imminent. (See Exhibit
D — Order Denying-Stay).
15, That this. Honorable Court heard oral arguments En Banc on December 6, 2018
on the Writ for Prohibition/Mandamus. The Court has not yet issued a degision.
16, That a trial date has now become imminent. A trial has been scheduled for
March 6, 2017.
17. That as evidenced by this Honorable Court (1) ordering an answering brief arnd

(2) granting oral argument, it is clear that the issues raised in the Wit of Prohibition/Mandamus

I8.  Thata stay of the District Court proceedings is humbly requested.
1
i
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I declare.under penalty of perjury that the foregoing is true and correct. (NRS

53.045).

/87 Christy L Craig
CHRISTY L. CRAIG, ESQ.

SUBSCRIBED and SWORN to before me

This 26" day of Jamuary, 2017.

/s{ Carrie M. Connolly — Cert. No 94-2602-1 ~ Exp. 10/11/17
NOTARY PUBLIC inand for said
County and State
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'shall be made in accordance with the Master Service List as follows:

ADAM LAXALT CHRISTY CRAIG
STEVEN B. WOLFSON HOWARD $. BROOKS

correct copy thereof, postage pre-paid, addressed to:

CERTIFICATE OF SERVICE

1 hereby certify that this document was filed electronically with the Nevada

Supreme Court on the. 26" day of January; 2017, Electronic Service of the'foregoing document

[ further certify that I served-acopy of this document by mailing atrue and

Honorable Michelle Leavitt
District Court, Department XII
200 Lewis Avenue

Las Vegas, NV 89101

BY /y/ Carrie M. Connolly
Employee, Clark County Public
Defender’s Office
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Elecironically Filed
08/23/2016 11:13:28 AM

ey Ko g pErERDER
: (,HRNTY 1. CRAIG DEPUTY PURLIC DEFENDER
NEVADA BARNO, 6262 )
PUBLIC BEFENDERS OFFICE
309 South Third Street, Suite 226
Las Vegas, Nevada 89155
i "Ielephone {702) 455-4685
Tacsmile; (7027 455-5112
craigel@clarkeotntyny. gov
4ftorneys‘ Jor Defendant N _ _
DISTRICT COURT
CLARK COUNTY, NEVADA
THE.STATE OF NEVADA, ¥
Plaintif, % CASE NGO, C11276713+41
v. y DEPT. NO. X1t
JAVIER RIGHETTI, J . . o
' ' ' _ % DATE: Se pt . 6 . 2016
Defendsnt, ! TIME: §30am. T

MOTION TO STAY TRIAL
COMES NOW, the Defendant, JAVIER RIGHETTL, by and through CHRISTY L.

CRAIG, Deputy Public Defender and herehy requests that this Honorable Court grant the defense

request to stay the proceedings until the Nevada Supreme Court issues a response: to defendaiit’s
WL,
“Fhis Motion is made and based upon all the papers and pleadings on file herein, the
attached Declaration of Counsel, and oral argument ab the time set for hearing this Motion.
DATED this 236 day of August, 2016, 7
PP f KON

JCBEFENDER

CHRISKY L. (} B2
Deprity i’ubhcl fx. er
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DECLARATION
CHRISTY L: CRAIG makes the following declaration:
. Idm an attorhey duly licensed to practice. Jaw int the-State of Neyada; I'am, one of

the Depisty Public Defohders for the Clark County Public Defender’s Office appointed to.represent

1 Defendant J avier:Righetti in the presenf matter;

2. That on June 17, 2016 a4 Writ of Prohibitipn/Mandaihus-was filed with the'Nevada

Supreme Court (“NSC”). The Supreme Court has riot yet responided. The trial date is currenily. set.
|| for Otober 3, 2016,

3. That on March 17,2016 defense requested-a stay. There was soie: discus‘s_im on

the matter of the stay, however, the court’s.suling is unclear as to whether it-was pgranted, denied or

simply deferred. (March 17, 2016 transcript pg. 27-30). As a result, déferse counsel is yequesting

-a ruting on the stay request.

4, Thaton March 17, 2016, the Disirict Court requested.that the State prepare an order

commensurate with its ruling and to provide the. proposed order tothe defense. As of the filing.of

'thjs«MOt_iO“ﬂ, no such order has-been filed.almost 5 monthis afiér the hearing-and less than 40 days

before tial is sét fo begin. (March 17,2016 Héarihg;--_pg,_ 30, 9-15).

5. That-after waiting several months for the state'to prepare an‘order, Righetti filed a
‘Writ of P'rohibi'tign}Mandamus_ petition with the Nevada Supreme Court on June 17, 2016 sans-
order. |

g. That Eighth Juditial District Court.Rule (“EIDC™)7.21 requiires that an.order fhust
be provided to-the court within. 10 days, uniess additional time is a,ltbw__e_‘:déby the couit,

7. ‘That the:state’s failure to timely prepare the, order led to a delay in the filing of
Righetti’s Writ of Prohibition/Mandamus petition impacting his sbility 4o seek. full appeliate
review, Additionally, litigation regarding the court’s order and/or factual findings regarding the
March 17th decision is dependent on an actual signed oxder.- The inexplicable delay by the state’ m
preparing the order is a barrier to effective anid Tequired pretyial litigation in this capital case.

1]
171
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8. Thet-the defense is requesting that this Honorable Court stay these proceedings-and

|| that to again-order the state to prepare a proposed order based on. the March: 17, 2016 court

hearisg,

1 declare under penalty of perjury that the foregoing is true and corvect. (NRS

1 53.045),

DATED this 23rd day of August, 2016.

N:‘,.»-




NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attomey for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring, the

il above and foregoing MOTION TO STAY TRIAL on' for hearing before the Court on the
|Sept. 6 . 2016; a1 §:30 a.m,, District Court Department XIL.

DATED this 23rd day of August, 2016,

PHILIP J. KOMN .
CLARK COUNTY PUBLIC DEFENDER

By: &/ Christy L. Craig
CHRISTY L, CRAIG, #6262
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE
I hereby centify that service of MOTION TO STAY TRIAL, was made this

AP day of August, 2016, by Electronic Filing to:

(.LARK LOUN’iY D} § i‘iﬁC’ I ATTORNEY’S OFFICE

GIANCARLO PESCL, Chief Deputy District Attorney
£-Mail: -gi&'ncﬂrlo p&sci?aiciarkcouu;yda.com

B}- S f“* f»s H«\»‘_ Rl

Secretar}_r for the Clark-County Public Defender’s Office
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Electronically Filed
08/23/2016 11:16:43 AM

MOT % iﬁ’”"" __

PHILIP 1. KOHN, PUBLIC DEFENDER CLERK OF THE COURT
NEVADA BARNO. 0556 CLERK OF THE.COUR

CHRISTY L. CRAIG, DEPUTY PUBLIC DEFENDER

NEVADA BAR NO. 6262

;_PUBLIC DEFENDERS OFFICE
- 309 South Third Stréet, Sufte 226
. Las Vegas, Nevadn 86133

.Teitphone {702) 455-4685:
Facsimile; (702) 455-83112

- ctigel@clarkeointynv. gov:
Attorveys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OFNEVAIIA, )
)
Plainif, ) CASENQ, €-11-276713-1
v, ) DEPT.NQ. XH
JAVIER RIGHETTI, ] Sept. © .
o 3 DATE: L 2010
Befendant, ¥ TIME: &30am. o
3

MOTION FOR ATKINS HEARING
COMES NOW, the Defendant, JAVIER RIGHETTY, by and through CHRISTY L.
CRAIG, Deputy Public Defender and hereby request that this cowrt set a date for an. Atkins'
Hearing to.determine if the death penally must be dismissed pursuani-to A/kins v Firginia,

This Motion is made and based tpon all ihe papers and pleadings o flie herein, the.

#ttached Declaration of Counsel, and oral argurnent at the time set for hearing this Mation.

DATED this { 3P day of August, 2016.

PEILAP I KON B L
CLAREAK ICBEFENDER
Tefender

I}eputy Puhh g
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This motion is made pursuant to the‘pré’{iminary-ﬁhdi'ngsic)f Dr. George qud's___,' NRS
174.098 and controlling federal ‘authority, specifically Arkins v, Virginia; 536:U.S. 304.(2002) and.
its” progeny. This motion is filéd in good faith based upon the findings and report of Dr. George
Woads that Javier Righetti is in truth and in fact mildly intellectually disabled or mentally retarded
as defined by.the DSM 'V, NR$:174.098 and controlling federal authority, Dr. Woods réport and
all supporting docutmentation shail be filed under sépasate filing,

'MEMORANDUM OF POINTS AND AUTHORITIES
Javier Righetti is charged with First Degyee Murder'(as well as-other charges) and the State

has filed a “Notice of Intent to Seek Death Penalty.” The deferise respectfully submits thaf the

defendant is mentally retarded and that the imposition of the death penalty would violate the' T:.1ght

Amendment prohibition against cruel and unusual pupishmert, Based wpon the foregoing,
pursiant to NRS 178.098 and Atkins. v Virginia, 536 U.S. 304 (2002); the defense requests a.

hegfing on the issue of mental retardation and seeks an ofder from this court striking the State’s.

previously filed “Notice.of Intent to-Seek Death Penalty.”

LAW
In Atking v. Virginig, 536 U.S. 304 (2002); the'United States Supréme Court ruled that the:
Eighth Amendment’s pr_q’hibitio_n against cruel and unvsual punishment piecludes the execution of

the mentally retarded. In short, under Atkins, if the defendant is mentally retarded his execution

‘would be:unconstitufional. In issuing it ruling; the high-court did not provide:a specific definition
of mental retardation, or outline the procedures which must be followed to defermine the. issue..

‘Subsequent: to Atkins, the various states have come to. their own individual cénclusions, vid.

legislation and/or case law; as to the-procedure-by which the issue of mental retardation should. be.

“raised and determined. Federal law on this issue ‘appears to-vary from -circuit to circuit, but its

clear that somié minium standard is requiréd under the constitution,

In the wake of Arkins, Nevada adopted NRS 174098 to provide both. the procedural
framework and ‘standards by ‘which Nevada.courts-are to Tesolve claims of mental retardation in a
capital trial, While: the current miotion i§ tendered pursuant to the procedures and standards set

forth in NRS 178 ."09.8',@ the-defendant also seeks to-avail himself of the protections set forth by the

2
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United States Constitution, especially the Fifth, Sixth and Eighth amendments, and by any ang all

- confrallinig féderal law on, the-issue, By seeking a determination pursuant 16 NRS 174,098 the

whether the defendant qualifies as being mentally retarded pursuant to federal authority.

Furthier the defendant does not waive any Pprooedural protection. which might be
constitutionally afforded' hitn on the issue-of ‘mental retardation; in particularthe does not:-waive, his
right 1o have the 'i;S_Sll;i factuaily decided by a jury if the court:shiould 'soméhow' deterriing that the
defendant is not mentally retarded. Finally the defense asks this court to issue its ruling undés both
NRS 174,098 and;the federal consiitution:pursuant to Atking, If the defendant is mgptalty-retz}rded‘
under either statutory definition or controlling federsl authority then the notice of Intent to seek:
death periaity must be stricken.

The defense fespectfully sirbfinits that'the defendant is‘mentally retarded pursuant to NRS
174.098(7). in that 1} hé ha§ significant subaverage g_eh'e‘r’a’f_Mtgllectual'fimati'oning_,_-'as.ev'i_denced_
by his low-scores- on Vvérious standardized tests and/or sheasures; 2) he- has demonstrated and
documented deficit(s)-in his -adap_t_ii?e;'bahaui_pr aé-evidenced by the varipus norms-upon. which such
functioning is based; and 3) the significant subaverage genéral intellectiial functioning had
manifcst‘edz'i_tsé]f'during the developmental period.

The defense further subinits that ih¢'-ﬂeféndant is mentally retarded pursuant to Arkins and
the prevailing definition of retardation set forth: in-thie DSM V' as well 2s US. Supreme Court
caselaw’.

'Procedure Pursuant to NRS 174,098

Once a motion to declaré the defehdant mentally retarded. has been f‘;letl___the-_proced_hrg-:i&
governed by NRS 174.098 which reads: o

1. A defendant who is charged with murder of the first:degree-in a case in
which the death penalty is sought may, not less than 10 days before thie date sét for

triel, file & motion to declare that hie is mentally-retarded. _
3. 1fa defendant files-a motion pursuant to this section, the court must:

"“Hall v.Florida, 134 8.Ct. 1986 (2[5-1 #), Theré is not bright-line:iQ thieshold requirement for determining whether

sameonerhas fntellectudldisability. “lntellectual disnbility is a'cotidition, sdt apumber.” *-A State that ignores the
‘inherent imprecisicnof fliesé tests Fisks eXecutihg 4. prerson’ whip sutfers from ineltectual disibilicy.”™ .1t is not sound
1o view & 'single factoras dispositive of a conjunctive and interrejated-assessment.”: Arv200l.

3
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(d) Stay the proceedings pending 4. decision on the issue of mental
retardation; and '

{b) Hold & hearing within & reasonable time before the trial to -determine
‘whether the defendant is mentally retarded.

3. Thecourt shail order the defendant to; _

(a) Provide evidence-which demonstrates that the defendant.is: mentally
retarded: not less-than 30" days before the-date set for-a hearing conducted pursuant.
10 subsgction 2; and '

{b) Undergo an examin‘atipn':by'._an-‘expert selected by the prosecution on-the
issue of whether the defendant is mentally retarded at least 15-days before the date
set for a‘hearing pursuant to subsectron 2.

_ 4. For'the purpose of the hearing conducted pursuant to subsection 2, there
i§ no privilege for .any information or evidence provided 1o the prasecution “or
obtained by the prosecution pursnant to'subsection 3.

5. At a‘hearing conducted pursuant to-sabsectior: 2:

() The court must allow the defendant and the prosecution to: present
evidence and conduct-a cross-examination of any ‘witness concerning whether the
-defendait is mentally retarded; arid

(b) The defendant has the burden of proving. by-a preponderance of the
gvidence that ke is metitally refarded: |

_ 6;  If the court determines based on the evidence pges_ent_éd at @ heating
cotiduéted pursuant to subsection 2 that the defendant is mentaliy rétarded, the court
must thake such & finding in the record and strike the notice of intent 1o seek the
(death penatty. Such a finding tnay be appealed 1o the Supreme Court pursuant to
NRS.177.015.

7. Fot the purposes of thisséction, “mentally retarded’” means significant
‘subaverage general intellectual functioning which exists eancurrently withi deficits
iti adaptive behavior and manifested during the developnierital pericd.
Pussuantto NRS 174.008(2)(a), counsel requests this court to-stay the proceeding pending
a decislon upon the. issue“of mental retardation, Counsel further request. that pursuant to NRS.
174,098 (2)(bj the court schedule and hold a hearing within a reasonable time before trial to
defermine-whether the defendant is mentally retarded.

Counsel uhdetstands that under NRS 174.098¢3) this court shall order the defendant to

provide evidence démonstrating mental retardation not less than-30 days before-the date set @
heating on the issue. In anticipation ofsafd order; coungel will provide to.the: court.and oppasing:

counsel the report authored by Dr. George Woods which concludes that Javier mests the eriteria

4.
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for Mild Intellectual Disability (formally mentally retarded) based upon accepted standards of
psychological evaluation, said. réport constititing a prima feicie: showing'.of"--merita'l rétardation
pursuant to NRS 178.098.and/er Atkins.

Counsel anticipates. that the ‘State: may seek fo bave-defendant further examined by theit

own ‘expert pursuant to NRS 178.098(3)(b). Should such a request’be made defense counse] asks.

that puisuant to said statute the examination take place at least 15 days prior to the evidentiary

hearing; The defense firther requests that the-State’s expert be ordered 1o either. provide a written

“report and/or meet with defense counsel prior to-the date of the tltimate evidentiary hiéaring so that

the basis of the State’s experts opinion can be. reviewed and/or considered by the defense.

Defense counsel also seeks an otder fromi-this. court 1) limiting questioning and evaluation
of the defendant by the state expert to those issues directly telated to ‘the defendant's claim of
rnerital"'rgtarda_tibn; 7) that the said expert further be expressly prohibited from inquiting. into-the:
nature and specifies of tlie alleged crimes and 3) that defense counsel. tig. preSem.. during ‘the
evaluation by state’s expert.  This request s ned::ﬁs,i’tat_ed by Nevada’s statutory scheme
concerning A_;kins-cx_z,ziluaitibns"Whi;:h, urilike.the Federal statutory scheme, dges'not 'provide--fbr-ang

privilege whatsoever as to the use of information gained by the State during the: course of & court

-ordered Atkins evaluation by state experts. Under NRS [74.098(4), there is mo ‘privilege

concerning “any information or evidence™ provided .ot obtained «during an examination by. the

State’s'mental health expert,

Arni order limitirig the scope-of inquity by the State’s expert is necessary: 1 progect the

defendant’s Fifth Amendment right against self-incrimination and Sixth .Amendment right 6,

counsel., Absent such an order, the defendarit will face the unconstitutional, srecarious dilemmaof
liaving to waive his Fifth Amendment right against self- incrimination in order to assert his Eighth

.Amendlnenf fi‘ght_(to raisé a claiin under Afkins. -Clearly-tl‘lc_'Fiﬁh_ Amendment requires that such

an examihation. shoilld not becone & fishing -expedition by the State and must ‘be limited to

detetinining whether the defendarit has a valid claim under Atkins, othefwise the ‘mental health

examination becomes a ruse for an ;_mtqsh-igted:‘:and'un,conﬁtitutiorial -in;te_i,‘t‘ogaﬁoll.-
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The absence of privilege voncerning information geined by the State during the state’s

1l examination of the defendant, who is.in State custody, mandates the avatlability of counsel during

the defendant’s examination by State expert mandated by the court and irplicates the defendant’s

1| Fifth Amendment right against. self-in¢rimination and: Sixth Amendment right o counsel. In

Hoffman v. United States; 3§61 U.S. 479 (1951) the Supreme Court indicated that the self-
incrimination component of the Fifth Amendment privilege should be given a “liberal
construetion” $6 as to Include any verbat or nohverbal disclosure by the defendant that might

"furnish 2 link in the chain of evidence needed to prozecute,  Such disciosures could easily result

fyom an Aikins evaluation, The defendant canhot, consistent with Fifth Amendment principles,

be forced to choose between obtaining an adequate Arkins evaluation and revealing information
that could be used against hinyat trisl or sentencing.

The defendant is-of insufficient intellect and educaiion to determine. the appropriate-scope
of inquiry by the State’s doctor, Based:upon the foregoing the defense would submit that, absent

defense counsel's presence, the procedurs set {oith under NRS 174,098 is unconstitudional in that

1 it forces the defendant o waive his privileges under the Fifih Amendment to aveil himself of the
- protections of the Eighth Amendment, and would therefore object fo any testing by a State expert.

in defense cormsel’s-absence,

CORCLUSION

The defendant is mentally retarded, and as a resnlt, pursuant to Arkins and NRS 174.098 the

1 death penalty cannot be constitutionally imposed. The defense seeks « heering so that e may
establish his condition to tis court. At the conclusion of the requested hearing, the defense-will be

1 seeking to strike the State’s “Notice of Intent to Seek Death Penaity™

DATED this 231d day of August, 20160~ -'

PRIMIP I KGHN .
c%ax OUNTY PUBLIC,




NOTICE OF MOTION

170 CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WIEY, PLEASE TAKE NOTICE that the Bublic Defender’s Office will bring ihe
above and foregoing Motion For Atkins Hearing on for heming before the Court on the
6th day of September, 2016, at £:30 dun., -in.I-}i“strict-'Com.. Department X1l
DATED this 231d day of August, 2016.

I’HILZP? KOHW
OyNTY Pu%uc DEFENDER

1 hereby certify that service.of MOTION FOR ATKINS: FIEARING, was made this
{;L?;,m day of August, 2016, by Electronic Filing tor

CLARK COUNTY DISTRICT ATTORNEY'S OFFICE
-hriot:onsfme,larkcnnm da.corg

ey b rr——

GIANCARLOPESCH, Chief Deputy District Atiorney
B-Maik g:ancarlo pea:@ciarkcouutvda com:

. _.-*’
B\" «S & L,{ k- ug:‘__w” ..... -
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THE STATE OF NEVADA,_ ) CASENO. C-11-276713-1
Plaintiff, ; DEPT. XII
VS, )
JAVIER RIGHETTI, ;
Defendant. )
)

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE
TUESDAY, SEFTEMBER 6, 2016

RECORDER'S TRANSCRIPT RE:
DEFENDANT'S MOTION FOR ATKINS HEARING

DEFENDANT’S MOTION TO STAY TRIAL
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For the- State: GIANCARLO PESCI, ESQ.
Chief Deputy District Attorney
FFor the Defendant:: CHRISTY L. CRAIG, ESQ.
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Deputy Public Defenders
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TUESDAY, SEPTEMBER 6, 2016; 8:59 A.M.

THE COURT: State versus Javier Righetti, C276713. He's present. He's

in custody.
Good morning.

MS. CRAIG: Good moming, Christy Craig and Mr. Bashor on behalf of
Mr. Righetti.

MR. PESCI: Giancarlo Pesci on behalf of the State.

THE COURT: Okay. It's your motion. The State doesn’t have any
objection to the hearing.

MS. CRAIG: That's correct.

THE COURT: So I'm going to grant the request. But now the State - has
the State hired their expert?

MR. PESCI; We've made contact with an expert. That expert is not

available until the week of October the 17"™; therefare, our trial date is not going

to beable to happen.

MS. CRAIG: And I'would inquire — I filed with the Court, and 1 think Mr.
Pesci got -a copy of all the underlying documentation and | think we sent over —

THE COURT: Right. [ have —

MS. CRAIG: - a binderas well, so that you have it all.

THE COURT: So the binder contains everything?

MS. CRAIG: Everything.

MR. PESCl: The State has received that.

THE COURT: Okay. So the motion is granted in part. The State is gaing

to have an opportunity to interview the Defendant in order to, I guess, defend
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the —it’s a motion to strike the notice of the death penalty ultimately, so.

MS. CRAIG: Yes.

THE COURT: And it appears as though you won't be able to go totrial
on October 3™,

MR. PESCI: No. And, Judge, the State responded in its response, not
opposition, to the positions the Defense took as far as saying that they should
be present during the testing and-that it should be presented to the jury as a
question of fact as-to the intellectual disability. We’ve opposed that and we're
looking for your response as far.as when the expert actually goes to meet with
the Defendant.

MS. CRAIG! ¥'d just submit it on our pleadings..

THE COURT: Okay.. That portion of the motion is going to be denied.
The State has — well, apparently your — your expert is not available to evaluate
the Defenidant —

MR. PESCI: That —

THE COURT: - until that time?

MR. PESCI: That's my understanding. | called as soon as we gof this,
Judge, and, unfortunately, the expert wasn't — didn’t have this in the pipeline.
So that's when she's available to come.

THE COURT: Okay. And so when do you want to set the hearing? How:
much time will your expert need?

MR, PESCI: | think it usualiy takes a couple of days. We could probably
set ‘a status check a week or two after that.

THE COURT: Okay.

MR. PESCI: And then we'll have a better idea, | think, of all sides to be
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able to set the hearing and then maybe a trial date,
THE COURT: And then a trial date.
MS. CRAIG: | agree,
THE COURT: Okay.
[Colloguy between the Court and clerk]
THE CLERK: Okay, the 20%7?
THE COURT: No.
MS. CRAIG: No, a couple weeks.
THE COURT: A couple weeks.
THE CLERK: Okay. It will be the week of the 27,
THE COURT: Yeah.
THE CLERK: Okay.
THE COURT: Yeah, that’s good.
THE CLERK: OQctober 27'.
Do you'want it at 10:307?
THE COURT: No.
THE CLERK: 10:30.
THE COURT: No. It can just be — no. It can be a reguiar —
THE CLERK: Oh.
THE COURT: This is just a status check.
‘THE CLERK: Fm sorry.
October 27, 8:30.
MR. PESCI: Judge, also | apologize. It's pretty. much moot based on the
fact of the filing of this Atkins request as far as the stay. Defense counsel also

filed a motion for a stay. We've sent a proposed order denying their previous
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motion. I'm not sure-if Defense counsel's reviewed it, if they've approved it. If

they have, then I'll bring it to you for signature.

MS. CRAIG: We got it on Friday. | was off on Friday, so | printed it off.
I'll take & look at it today and respond in writing to Mr. Pesci. With regard to
the stay, 1 don't think it’s maot. 1'm going to ask the Court to — we ultimately
~ we talked about it back in March.

THE COURT: Well, | think it's moot. You’re not going to trial.

MS. CRAIG: Well, | still think that in orderfor us to be able to ask the:

‘Supreme Court for a stay, which frankly 1'd like to do at this point, | think the

Court needs to rule one way or another, sothat we can approach the Supreme

Court,

THE COURT: Okay.
MR PESCI: Judge, you can deny the stay. The stay has already

occurred pursuant to statute, as soon as the Defense filed this motion seeking

[indiscernible]..
THE COURT: Right. It has to be stayed statutorily.
MR. PESCI: Correct.
THE COURT: -So the stay is going to be granted pursuant to the statute.
MS. CRAIG: Okay.
MR PESCI: Thank you, Your Honor.
MS. CRAIG: | appreciate it.
THE COURT: Thank you.
THE CLERK: ''ll vacate the. trial date.
THE COURT: What?
THE CLERK: 'l vacate the trial date.
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THE COURT: Yeah. Yeah. The trial date is vacated.
THE CLERK: Thank you.

[Proceedings concluded at 9:03 a.m.]

L A

ATTEST: | hereby certify that | have truly and correctly transcribed the
audio/visuial proceedings in the above-entitled case to the best of my ability.

Kristine Cornelius
Court Recorder
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAVIER RIGHETTI, No. 70591
Petitioner,

vs: |
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK: AND THE HONORABLE
MICHELLE LEAVITT, DISTRICT
JUDGE,

ReSponde_nts_,
and.
THE STATE OF NEVADA,
Real Party in Interest.

ORDER DENYING STAY

Petitioner has filed a motion to stay the proceedings .in the.
underlying district court case pending resolution of the ?_i_n_stant writ
petition. 'The proceedings in the district court -are currently stayed
pursuant to NRS 174.098(2)(a). Having considered the motion, we deny it
without prejudice to refile if a new trial date becomes imminent. See
NRAP 8(c); see also Fritz.Hansen A/S v, Eighth Judicial Dist. Court, 116
Nev. 650, 6 P.3d 982 (2000).

It is so ORDERED.

...... e C“_J.‘

Parraguirre

_ - i~ d.
Hardesty

SuprenE Caunr
oF
Nevnas
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ce:  Hon. Michelle Leavitt, District Judge
Clark County Public Defender
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk




