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!,‘ Board of Administration ofthe Subsequent Injury Account For the Association of Seif-insured 

ublic or Private Employers to deny Petitioners request for mimbursement from the subsequent 

Injury account. See, Exhibit No. I hereto annexed. 

Notice of Entry of the herein referenced District Court decision and order was filed an 

served on May 5. 2016. 
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Pursuantto NRS 239B,.030 

The undersigned hereby affirms that the preceding document filed in ahoy entitled court 

contain the social security number of any person. 

DATED this 3 day of June, 2016. 

Jialkenbus 
ROBERT F. BALKENBUSH. ESQ, 
Thertidal, Armstrong, Delk, 
Balkenbush & .Eisinger 
6590 5, McCarran Blvd., Suite B 
Reno, Nevada 89509 
Attorneys for County of North Lake Tahoe 
Fire Protection District and 
Public Agency Compensation Trust 
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CEIR11FCATE OF SERVICE 

Pursuant to -NRCP 5(0, 1 certify  that 1 am an employee of Thorndal„Armstron g, 

kenbush & Eisinger, and that on this da y  I deposited for mailing at Reno. Nevada, a true and 

rect copy of the fore going  document, addressed to; 

6 f  Charles R. Zeh., Esq. 
NV State Bar No. 1739 
The Law or tics Of Charles R. Zeh, Es q . 
575 Forest Street, Suite 200 

n  Reno. NV 29509 
Phone: 	5) 323-5700 
Fax: (775) 786-8183 
Attorney  for Respondent 

Donald C. Smith, Esq , 
Nevada Bar No.: 000413 
Jennifer J. Leoneseu, Esq . 
Nevada Bar No.: 006036 
Department Of Business And Industr y  Division Of industrial Relations 

1 
	

State of Nevada 
1301 N. Green Valley  Parkway, Suite 200 
Henderson, Nevada 89074-6497 
Phone: (702) 4$6-9070 
Fax: (702) 990-0361 

1 
	Attorney  for Respondent 

ZQ 
	

DATED this 3rd day  of June, 2016. 

/Homy Benner/ 
23 	

MA RCY BEhNER 
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EXHIBIT 

EXHIBIT 



CLERK or THE COOT 
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Electront y Red 
05106/2016 40:19 AM 

Code; NOE 
Chris It "Lek, Es 
NV State Bar No 1139 
Th0 Law Offices of Charl sL Zek Eq, 
575 Forest Street, Suite 2.00 
Reno, NV 89509 

4 11 none= (775) 323-5700 
Fax; (775) 786-8183 

6 J  Attorneys r Respondent The Board for Administration 
uf the Subsequent Injury Amount ilbr the Associations 

Selprasured .Public or Privine Employers 

IT I JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

*** 

11 NORTH LAM; TAHOE FIRE 
PROTECTION DISTRICT and PUBLIC 
AGENCY COMPENSATION TRUST, 

Petitioners, 

THE HOARD FOR ADMINISTRATION 
OF THE SUBSEQUENT INJURY 
ACCOUNT FOR THE ASSOCIATIONS 
OF SELF,-INSURED PUBLIC OR 
PRIVATE EMPLOYERS, .and 
ADMINISTRATOR OF THE NEVADA 
DIVISION OF INDUSTRIAL 
RELATIONS OF THE NEVADA 
DEPARTMENT OF BuswEss AND 
INDUSTRY, 

")2 
	 Rcsporolents 

Case No, A-1 ,1402463-j 

Department Nu. 

NOTICE OF ENTRY OF ORDER 

TO: ALL PARTIES OF TNIEREST IN THE ABOVE-CAPTIONED MATTER 

PLEASE. TAKE NOTICE that the above-entitled Court entered on May a, 2015, its 

CiSkm and Order affirming the decision of the Board, A copy or the Order is attached. 

• E.InE-y 	?.)rdcr May 3, 2016 



The undersigned does hereby affinu that the preceding doeunicnt does not corattin the 

2 social security nomber,of any person, 
!, 

Dated this  /  :day of May, 2015, THE 

4 

By: 
Charles R. Zeh, 

Attorneys fbr Respondent The BoarciAr 
Administration of he Sabsequcni intury Accouni for 

Associations of &U.:insured Public or NiPate 
Employers 
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rlacing anorigirait or true copy rtit 
postage prepaid, placed for collect 
States Mail, at Reno. Nevada: 

Donald C. Smith, Esq. 
.1e/11:lifer J, Leoriescu, Esq., 
Department of Business andIn 
Division of Industrial Relations 
1301 North Green Valley PaKtt-way, Suite 200 
Ilenderson, NV 89074 

Stry 

a.  in a sea 
and /mill 

ape, 
United. 

Persona 'very 

3leetronie ly filing via the Court ytom. 

Robert F. Balkenbush, Esq., has conserftd to service of 
documents by electronic means through the Courts 
progam on behalf of Nor// Lake Tahoe Fire Protection 
Diseria and Public Agency Com motion Trust ® a the 
following e-mail address! rfb@thon .4.ajz,an 

rridsi teorti, 

:'.arsort Messenger Service 

led MoiliRetn Reoucsted 

Dated this 5`4  day of May, 20)6, 
1 

21 
An 't:giployee. of The La; 
Charles R. Zell, Esq. 

CERTIFCATF, OF SERVICE 

Nrsuant to NR 
Zeb,Esq„, and that on this da 
identified below by: 

enify that am an employee of The -Law Offices of Ci-iar 
rved the attached Areace of Entry of Order, on those parties 
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26 

28 

Notico a Entry of Ordet . 
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Oecironkadr Fr  
05/0312016 11:51.04 AM 

IWR 

CLERK OF Ti-EE 001./En 

DISTRICT COURT 
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CLARK COUNTY, NEVADA 
**Aie 

NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT and 
PUBLIC ACifiNCY 
COMPENSATION TRUST, 

Ptitititmeni, 

VS, 

BOARD FOR ADMINISTR.ATION 
OF THE SUBSEQUENT Ft-LIMY 
ACCOUNT FOR THE 
ASSOCIATIONS OF SELF - 
INSURED PUBLIC OR PRIVATE 
EMPLOYERS, and 
ADMINISTRATOR OF THE 
NEVADA DIVISIONS OF 
INDUSTRIAL RELATIONS OF 
THE NEVADA DEPARTMENT 
OF BUSINESS AND INDUSTRY, 

Respondents, 

23 

24 

25 
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ASE NO,: A-14-702463-J 

DEPT, NO , 

roccdurid and Fuctunt Background 
"17 	

This case arios from Petitioner Public Agency Compensation Tnist's 



liervinaaer "PACT') request for reimbursement tiled with e Nevada Department 

ndustrial Relations (hereinafter 'DM"). On May 13, 2013, the Administrator issued 

ecommandation to deny ivimbursernent because the Administrator believed that 

Petitioner failed to show compliance with NRS 616B.578(1), (3), and (4) for the 

employee's shoulder arid NR S 61613.578(4) for the employee's lower back. Ou 

September 11, 2013, Petitioner, North Lake Tahoe Fire Protection District (hereinufw 

"NLTEPD), filed a Pre-tWaring Statement -, On September 19, 201,3, a hearing was 

held before the Board for Administration of the Subsequent Injury Account -ibr the 

Associations of Self-linattred Public or Private Employers (hereinafter "Board). On 

May 14, 2014, the Board issued its Fri -Wings of i'‘4C1 and Conclusions of Law and 

Deeision of the Board. 

The Board found in relevant part as follows: 

The injured worker was an accident prone fire fighter who suffered from four 

lower back injuries between anRust of 2002 and July of 2007. 

2. After each of these injuries, the employee was released to full duty. 

3. The subsequent injury occurred on November 30, 2007„ 

6. After each of the injured worker's injuries, he was al '£1.3 	 ed to work, ful 

duty, 

Spendylolisthesis is the pr eietin condidon relied upon by the applicant to 

justify reimbursement because 	old support a raring of 6% or more PPD, 

according to the American Medical Association's Guides to the Evaluation of 

/6 g 

Page 2 (0:6 



4 II 

Permanent impairment. 

8. Assuming, argueldo, that the 

November 30, 2001 industrial 

produced no proof by written 

worker suffered from the pre-exis 

dy1olisthesis was ;vests/It prior to 

y, the Board finds that the applicant 

rd that it had knowledge that the injured 

oridition 

9, The applicant also failed to show that the various ailments endured by the 

injured worker prior to the subsequent industrial injury were a hindrance to 

securing a job or remaining at the job. 

30,The. pre-existing condition of spondylolisthesis, was not discovered and proven 

by written record until during the treatment of the injured employees back 

during treatment for the subseqwrit industrial injury, 

toners have respectfully asked this Court to review the Board's decisions by 

ens of a petition for judieiai review, 

Delusions of Um 

The district court's ''role in reviewing an adininisomtive decision is „. to 

e evidence presented to the agency in order to determine whether the ageho, 

ecisiim was arbitrary or capricious and was thus an abuse of the agencys discretion, 

E.vaqiion Sem C. v. State frkins, ins. Sys., 109 Nev. 421, 423, 851 Rat 4 

424 (1994 A district court may notsubt.'Aitute its judgment for that of the 

administrative agency as to the weight of the evidence on questions of fact." State, 

Dept. jM4rot- Vehicles & Pub. Softly Becksted, 107 Nev. 456, 458, 813 P,2ci 995, 

996 (P91). The district court "gives deference to an agency's interpretation of its 

statutes and regulations if the interpretation is within the language of the statute,' 

Holiday Ret, Corp, v. State, DM, 128 Nov, Adv, Op. 13, 274 P,3d 759, 761 (2012). 

Therefore, the issue before this Court is whether the decision of the Board, 

interpreting NRS 6 I6B,578 and denying reimbursement from the Subsequent Injury 

Account, constitutes clear legal error as a matter of law, 

Page 3 of 



NRS 616B$78(4) sttIe 

To qualify und,a-  this section for 	 bursoment from the Subsequ 
injury Account for Associations  Public or Private 
Employers, the association a self-insured pubic or private employers 
must establith by written records that the employer had knowledge of 
the pen anent physical impairment at the time the employee wes 
hired or that the employee WAS retained in employment oiler the  
employer acquired such knowledge, 

7 	ZRS 61611,578(3) de 	S 
	anent physicai lmpadrnent"' as any perntanent 

andi ton, whether congenital or caused by injury or disease, of such seriousness as to 

ristitute a hindrance Cr obstacle to obtaining employment or to obtaining 

.eamployment if the employee is unemployed." "t„eVj condition is not. a 'permanent 

hysical impairment' unless it would support a rating of permanent impairment of 6 

ereent or more of the whole peon if evaluated according to the American Medical 

ASSOChiti011'5 Guides to the Evaluation of Permanent Impairment.. 

In this case, Dr. Berg found the injured employee to have a 21% whole person 

pairment for his lumbar spine related to the November 30, 2007 incident, Dr. Berg 

portioned the 21% at 50% for the pre-existing condition and 50% for the 

bsequent industrial injury. However, there is no evidence provided in the record to 

ow that the employer had knowledge of the "permanent physical impairment" at the 

e employee was retained in employment after the employer acquired such 

owledge. The Petitioners argue that perfect knowledge of a pro-existing condition 

not required and that knowledge of general symptoms of the pre-existing condition 

is 
	

lcient to satisfy the knowledge requirement of NRS 61613,578(4); however, 

"Where the language 	 t statute is plain and unambiguous and its meaning 

26 dear and unmistakable, there is no room for construction, and the courts are not 

27 4  permitted to search for its meaning beyond the statute lraelr Erwin v. Sec i/4 

Neve&ci , 111 Nev. 1535, 1538•39, 908 1.2d 1367, 1369 ( 1995 ) (quoting Charlie 

Page 4 of 6 
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15 

16 
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19 

0 

Brown Co 	Boulder Cdy, 106 Nev, 497, 503, 797 P2d 946, 949 (199D)), 

This Coat looks to the plain language orNRS 61611,578(3), whkh sates pertment 

part, "a oondition is not a 'permanent physical impairment' unit%'s it would aupport a 

rating of permanent impairment of 6 peramr or more of the .whole person if evaluated 

according to the Amerie= Medical AkiSociakion's Guides to the tivaluation of 

6 Pe-rmaueni, Impairmant—," The Board found that he conditions or symptoms prior to 

the i.iobsequent injury we not serious enough to support a rating of:six percent; thus, 

thine conditions did not constitute a pre-existing condition within the meaning ofNRS 

613,578(3) and Petilionars cannot rely'on the conditions or symptoms to show that 

e employer had know/edgf,' of the permanent physical impairment. 

Accordingly, the decisk)n of the Board Is AFFIRMED, 

Dated this 	6y of May 2OI6, 

Rob Bare 
Judge, District Court, Department 32 
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27 



CERTIF ,ATE OF SERV 

hereby certifii that on the date filed, I placed a copy of this Order in the 

ey's folder in the. Clerk's Office, or rhai/ed or faxed a copy ro 

en F. Balkenbush, Esq. 
6590 S. McCarron, Suite. Ut 
'<.eno, NV 89509 

Atiorneyfin- Poiiumv 

Charles R. Zoh, 
573 Fare( StreQt, Saito 200 
Reno, NV 89509 
ditorney for Respondous 

14 

19 

21 

26 

Gail M. Reiger 
Temp Judicial Executive Asaistant, Dept. 32 

-)3 
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CLERK OF THE COURT 

Electronically Filed 
06/03/2016 02:15:12 PM 

ASTA 
Robert F. Balkenbush, Esq, 
Therndal, Armstrong, De1k, Balkenbush & Eisinger 
6590 5, McCattail Blvd., Suite B 
Reno, Nevada 89509 

4 Tel.: (775) 786-2882 
Fax,: (775) 786-8004 
Attorneys for: North Lake Tahoe Fire Protection District, Employer, and 

6 Public Agency Compensation Trust, Insurer 

7 
	

DISTRICT COURT 

COUNTY OF CLARK, NEVADA 

NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT AND PUBLIC 
AGENCY COMPENSATION TRUST, 

Petitioners, 

VS. 

Case No. A44-702463-J 

Dept. No, MIT 

THE BOARD FOR ADMINISTRATION OF 
THE SUBSEQUENT INJURY ACCOUNT 
FOR THE ASSOCIATIONS OF SELF 

17 
- 

INSURED PUBLIC OR PRIVATE 
EMPLOYERS, and. ADMINISTRATOR OF 
THE NEVADA DIVISION OF 

19 INDUSTRIAL RELATIONS OF THE 
NEVADA DEPARTMENT OF BUSINESS 
AND INDUSTRY, 

Respondents. 
22 

23 

24 	
EASE APPEAL STATE 1ENT 

COME NOW, Petitioners, North Lake Tahoe Fire Protection District, and Public Agency 
26 
27 Compensation Trust, by and through their counsel, THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER, and hereby submit their Case Appeal Statement in accordance with 

NRAP 3(a)(1), 

20 



Name of ap, 	 statement; 

North Lake Tahoe Fire Protection District and Public Agency Compensation Trust 

dentifv di 
	 e decisi 
	

ent, or urdernmaled front 

District Court Judge Rob Bare. See Exhibit No. I attached hereto. 

North Lake Tahoe Fire Protection District and Public Agency Compensation Trust are 

appealing from the May 3, 2016„decision and order entered by Judge Bare denying petition for 

glicial review. Notice of Entry of this decision and order was filed and served by mail and 

lec.:tronie filing on May 5, 2016, Id 

	

3, 	Ide_Laffisaoli appellant and the name anad*re f ouns  

12 
	North Lake Tahoe Fire Protection District; Public Agency Compensation Trust; 

Robert F. Balkenbush, Esq„ Thomdal Armstrong Delk Balkenbush & Eisinger, 6590 S. 

Protection District and Public Agency Compensation Trust 
16 

	

4. 	Ida 
	

d the namc and  address of eatins1 for each respondent'. 

The Board For Administration of the Subsequent Injury Account for the Self-Insured or 

Employers, and Administrator of the Nevada Division of Industrial Relations of the Nevada 

partment of Business and Industry, as required by NRS 233B.130(2)(a), 

Charles Zell, Esq,, The Law Offices of Charles Zell, 575 Forest Street, Suite 200, Reno, NV 

9509; (775) 323-5700; Attorney for The Board of Subsequent Injury Account for the Self-Insured 

uhlie or Private Employer, 

25 	Donald C. Smith, Esq., and Jennifer J. Leonescu, Esq. Department of Business and industry 

26 Division of Industrial Relations State ofNevada, 1301 N. Green Valley, NV 89074-6497; (702) 486- 

9070; attorneys for Administrator of the Nevada Division of industrial Relations of the Nevada 

28 
Department of Business and Industry. 

19 

2 

21 

23 

'74 



wiletlitnv  attorney idenUileibboye ..in„smonse  tn  

in Nevada  and. i 

 

dis 

    

o proceed in forma pauper-is, and the dat 

N.  by North Lake Tahoe Fire Protection District and Public Agency Compensation Trust. 

Provide a brief descrint 
	

1.1e: nature of the -°o and result 	 Tic eourL  inel 

gspealed  atld th :tt_elieLgt‘anted tr. the is 	L., 

Contested claim for reimbursement from the subsequent injury account (SIA). The seven 

card for the 51A denied the claim for reimbursement made by the North Lake Tahoe Fire Protection 

- 3 - 

2 

Appear uncle CR 42 (attath a c.y attic distrj=oa rder slanting 
4 

5 
	N/A - Ail attorneys are licensed attorneys in the State of Nevada, 

6 6, 	Indicate whether a reoresetued h a rr ci or retained c he 

  

7 11 

North Lake Tahoe Fire Protection District and Public Agency Compensation Trust 

McCarron13Ivd, Ste, B, Reno, NV 89509, 

Indicate whether appellant is..ro rerite 	ppointed or retain 
	

his appeal: 

3  11 
	

North Lake Tahoe Fire Protection District and Public A ge 
	p ,risation Trust are 

14  ------ented by retained counsel, namely Thorridal Armstrong Delk Baikenbash & Eisinger, 6590 S. 

15 
MeCarran Blvd,, Ste, B, Reno, NV 89509, 

16 3 

9 d 	Petitioners, North Lake Tahoe Fire Protection Disuict and Public Agency Compensation 

Trust, did not seek kayo to proceed in forma 1. - atiperis. 

9, 	indicate the 	pro 	in s connenceriblbesti5.4:isgsrmtl: 

This matter commenced on or about June 3, 2014, with the tiling of a Petition for Judicial 

20 

22 

23 

24 

25 

26 



uptonandSuremcCort docket n 

I previously been the subject of an appeal or writ, N 
	

is case has 

13. her the meal invo 	bi If this is a 

District and the Public Agency Compensation Tr 	PACT). In Intrt, the District Court affirmed 

2 he decision made by the governing hoard of the SIA, 

ndicate whether ihccse has previously been the subject  f an 	eaI to or oriina  
4 

2. 	indicate w e hild custody or visitation 

N/A. 

 

North Lake Tahoe Fire Protee 
	

District and the Public Agency Compensation Trust 

not believe this appeal involves the possibility of settlement. 

,4,1? MAT1ON 
Pursuant to NRS 239R.030 

The undersigned hereby affirms that the preceding document filed in aboveentitled court does 

not contain the soeini security number of any person. 

DATED this 3rd thy of June, 2016. 

ROBERT F. BALKENBUSH, ESQ. 
Thorndai, Armstrong, Delk, 
Balkenbush et Eisinger 
6590 S. McCarron Blvd., Suite B 
Reno, Nevada 89509 
Attorneys for County of North Lake Tahoe 
Fire Protection District and 
Public Agency Compensation Trust 

14 

15 

16 

17 

18 

19 

20 

24 

25 

6 

27 
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CERTIFICATE OF SERVICE 

Pursuant to NRC (b), 1 cc 	am an employee of ThorndaL Armstrong, Deik, 

kenbush & Eisinget, and that on this day 1 deposited for mailing at Reno. Nevada, a true and 

:t copy of the foregoing document, addressed to: 

Charles R. Zeh, Esq, 
NV State Bar No, 1739 
The Law Offices Of Charles R. Zeh, Esq, 
575 Forest Street, Suite 200 
Reno, NV 89509 
Phone (775) 323-5700 

(775) 7864183 
Attorney for Respondent 

Donald C. Smith, Esq, 
Nevada Bar No.: 000413 

12  " Jennifer J. Leonesett, Esq, 

13 Nevada Bar No 006036 
Department Of Business And Industry Division Of industrial Relations 

14 :1 State of Nevada 
301 N, Green Valley Parkway, Suite 200 

15  11 Henderson, Nevada. 89074-6497 

16  Phone: (702) 486-9070 !' 
Fax: (702) 990-0361 

17 11 Attorney for Respondent 

DATED this 3rd day of June, 2016L 

MARCY BENNER 

5 



EXHIBIT 
Ti 

EXHIBIT 



CLERK DE ME Cat$RT 

Elec rodcaRy Red 
0512016 10..0719 AM 

Code: NOE 
CharIes IL Zeit, Esq. 
NV State Bar No. 1739 
The Law Offices of Cliories Zelt„ Esq. 
575 Forest Street, Suite 24ti1 
Ret144, NV 8950 
Phone:, (175) 323-570It 
Fos: (775) 786-8183 

Attorneys for Respondent rite Bo War Administration 
of the Subseqllent Isfury Aconsof Or the As,vocialiopa 

Sirasured Public or Privaie Epioyrs 

8 

EIGHTH JUDICIAL DISTRICT COURT 

TY. NEVADA 

11 
	 *** 

 

13 

14 

NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT APIXd PUBLIC 
AGENCY COMPENSATION TRUST, 

Petitioners, 

Case NO. A44-702463-J 

Department No. XXXII 

t.1 
A 

6 

 

VS. NOTICE OF ENTRY OF ORDER 
16 

17 

1 

19 

2 

THE BOARD FOR ADMINISTRATION 
OF THE SUBSEQUENT INJURY 
ACCOUNT FOR THE ASSOCIATIONS 
OF SELF-INSURED PUBLIC OR 
PRIVATE EMPLOYERS, wsd 
ADMINISTRATOR OF THE NEVADA 
DIVISION OF INDUSTRIAL 
RELATIONS OF THE NEVADA 
DEPARTMENT OF BUSINESS AND 
INDUSTRY, 

ReSpOildents, 

 

24 
	L PARTIES OF INTEREST IN THE ABOVE-CAPTIONED MATTER 

25 
	PLEASE TAKE NOTICE that the above -entitled Court entered OR My 3, 2015, its 

26 Decision end Order affirming, :lie decision or the Board. A copy uf the Order 15 attached. 

27 

28 /ft 

Ninice Etitry of orikr 	 May 3, 201 



q- / 

The Board for 
St41,scquent iniwy Accomu 

elfitasured Public or Priv 

Attrney f3T Res 
Adiniftisirallon 
ihe ASSfliailens o 
Employers 

The undersigned do - hereby affirirt (hat the precoding document do e$ not coniant the 

dal 5ecurity number:of any person. 

Dated thin 

{)ac4 Eaty 13f0!'de 	 May 3, N 



Robert F, Balkehbusk, Esq., has consented to setvien of 
documents by electronic means through the Court's c-Ftlin 
program on behalf of North Lake Tahoe Fire Proteciion 
District and Public Agency Compensation Trust @ at the 
following e-mail address: rf b.@ th orn c.1 a 1 . co m ,  
tbxkbuh(horndtd 	psn@themdal.cem, 

or other overnight delive ry  

Camrm Messenger Service 

al 

Reno 

ed 

May 3, 20 t 

CERTIFICATE OF SERVICE 

Pursuant lin NRCP 5(b), I =ley that Iatn an employee of The Law Offices of Charles. R. 
Zeh, Esq., and that on this date I served the attached hrofice of Entry of Order. on those parties 
"dentified below by; 

Plating an ortglual or true copy thereof in a sealed tnvelona, 
postage prepaid, placed for collection and mailing in the United 
States Mail, at Reno, Nevada: 

Donald C. Smith, Esq. 
Jennifer I, Leonescu, .Esg, 
Department of Business and Industry 
Division of Industrial Relations 
1301 North Green Valley Parkway, Suite 200 
Henderson, NV 89074 

Personal delivery 

ketronicatIy Thrig via the Coirt`!,i 	g sy 



Eiectrorkaffy FHed 
05103/2016 11:527,04 AM 

RDR 

CLERK OF "rti COM' 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
ivfa 

NORTH LAKE TAHOE FIRE 
8 
	

PROTECTION DISTRICT nnd 
	

A4 4-702463-i 
PUBLIC AGENCY 
COMPENSATION TRUST, 	

N 

11 

15 

16 

17 

18 

0 

21 

)4 

16 

27 

Petitioner 

BOARD FOR ADMINISTRATION 
OF THE SUBSEQUENT INJURY 
ACCOUNT FOR THE 
ASSOCIATIONS OF SELF- 
INSURED PUBLIC OR PRIVATE 
EMPLOYERS, and 
ADMINISTRATOR OF THE 
NEVADA DIVISiONS OF 
INDUSTRIAL RELATIONS OF 
THE NEVADA DEPARTMENT 
OF BUSINESS AND INDUSTRY, 

Respondents, 

N AND 0 

Procedural au ti Factual Buckground 

This case znises from Petitioner Public Agency Compensation Trust's 



4 

hretfter "PACT) request Or re mbursement flied with the Nevada Dep mentof 

trial Relations (hereinafter "DM"), On May 13, 2013, the Administrator issued 

recommendation to deny r imbarsement because the Administrator believed that 

Aitioner failed to show compliance with NRS 6168,578()), (3), and (4) for the 

inployee's shoulder and NRS 616B,578(4) for the employee's lower back On 

eptember 11, 2013, Petitioner, North Lake Tahoe Fire Protection District (hereinafter 

"NLTFPD")., filed a Pre-Hearing Statement, On September 19, 2013, a hearing was 

held before the Board for Administration of the Subsequent injury Account for the 

Associations of Self-insured Public, or Private Employers (hereinafter "Board"), On 

May 14, 2014, the Board issued is Findings of Fact and Conclusions of Law and 

Decision of the Board. 

The Board found in relevant part as follows: 

I. The injured worker was an accident prone ljro fihtor who suffered from four 

lower back injuries between august nf'2002 and July of 2007, 

2. ,After each of these injuries, the employee was released to full duty .  

3, The subsequent injury occurred on November 30, 2007, 

4. PACT designated spondyiulislhesis as the pre-xiiiting permanent phyical 

13 

14 

15 

1 

1 
impairment, a condition diagnosed and discovered upon treatment ef the 

subsequent industrial injury of November 30, 2007, 

5, There is no proof in the record that the document 
	

Dr, Fleming's 

diagnosis made it into the possession of the applicant p 
	November 30, 

2007, 

6, After each of the injured worker's in 
	he was always rammed to work, ftill 

duty 

7. Spendylolis 	pre-oxIst 	condi lot roiled upon by the applicant to 

23 

4,4 

26 
Justify reimbursement because it would support a rating of 6% or more PPD, 

according to the American Medical Association's Guides to the Evaluation of 

Page? of. 6 



It 

Permanent [rnpirrncni. 

8. Assuming, arguendo, that the spondylolisthesis was present prior to the 

November 30, 2007 industrial injury, the Board finds that the applicant 

produced no proof by written record that it had knowledge that the injured 

worker suffered. from the pre-existing condition, 

9. The applicant also felled to show that the various ailments endured by the 

injured worker prior to the subsequent industrial injury were a hindrance to 

securing a job or remaining at th;,:,. job. 

()Me pre-existing condition of 3poodyloflsthcsis was not discovered and proven 

by written record until during the treatment of the injured employee's back 

during treatment for the subsequent industrial injury, 

etitioners have respectfully asked this Court to re-view the Board's decisions 
ians of a petition for judicial review, 

Coneltisions of Law 

The district court's "role in viewing en administrative decision is 	to review 
the evidence prei,ionte-d to the agency in order to determine whether the agency's 

decision was arbitrary or capricious and was thus an abuse of the agency's discretion," 

	

18 	Unized Expoxillon &rv. Co, v, State. hxths Ins. Sy4., 109 Nev, 421, 423, 5l P,2d 423, 

	

19 	424 (1993). A district court "may not substitute its judgment for that of the 

	

20 	administrative agency As to the weight of the evidence on questions of thet," Stale, 
21 Dept. of Mem- Vehicles & Pub. .50 ,frJy Recksted, 107 Nov.456, 458, 813 Pld 995, 

	

22 	996 (1991) The district court "gives deference TO an agency's interpretation of its 

	

3 	statutes and regulations if the interpretation is within the language of the stattge," 

Holiday Ret Corp, v, State, DIR, _128 Nev, Adv, Op, 13, 274 P,3d 759, 76 (2012), 
45 

-herefore, the issue before this Court is whether the decision of the Board, 

interpreting NRS 616B,578 and denying reimbursement from the Subsequent injury 

Account, constitut es clear .  legal error as a matter of 

of 6 



NRS 616B.573(4) 54"IM5: 

To qualify tinder this section forreimbursement from the Subsequent 
Injury Aunt for Associatio s of Self-Insured Public or Private 
Employers, the association of self-insured public or private employers 
must establish by written records that the employer had knowledge of 
the 'permanent physical linpairment at the time the employee was 
hired or that the employee was ret hied in employment alter the 
employer quired such knoviledge. 

S 61613,578(3) defiros "permanent physical impairment" as "any permanent 

her whether congenital or caused by 	r disease, of such seriousne s 

Lute a hindrance or obstacle to obtaining employment or to obtaining 

reemployment if the employee is unemployed," ""i .AI condition is not a 'permanent 

	

1 	
physical impairment unless it would support a rating of permanent impairment of 6 

12 
percent or more of the whole person if evaivated according to the Ameriona Medical 

	

13 	
Association's Guides to the Evaluation of Permanent impairment, „" Id, 

14 
In this case, Dr. Berg found the injured employee to have a 21% whole person 

	

16 
	mpairrnent for his turribar spine related, to the November 30, 2007 incident. Dr, Berg 

17 
apportioned the 21% at 50% for the pre-existing condition and 50% for the 

	

18 
	subsequent industrial injury, liovveYar, there is no evidence provided in the record to 

19 
show that the employer had knowledge of the "permanent physieni impairment" in the 

the employee was retained in employment after the employer acquired such 

owledge, The Petitioners argue that perfect knowledge of a pre-existing condition 1 

	

11 
	not required and that knowledge of general symptoms of the pre-existing condition 1 

sufficient to satisfy the knowledge requirement of NRS 6168,578(4); however, 

	

`) ,4 
	iiiuriers provide no Nevada case law to support this position, 

"Where the language of a statute is plain and unambiguous and ha meaning 

and unmistakable, -there is no room for construction, and the courts are not 

permitted to search for its meaning beyond the s tatute itaelr Envin v. State of 

28 Novada, HI I Nev., 1535, 1538-;39, 908 P,2d 1367, 1369 1995) (quoting Charlie 

4 of6- 



Brown Corntr. Co. Bouidor 	1 06 Nev, 497, 503 797 .P.24 946, 949 (i990)), 

This Court looks to the 'Ain language of NRS 6 t 613.578(3), which states in pertinent 

part, "a eondition s not 'permartent phyka impairmont unless it would support 

4 rating of permanent impairment of 6 pereerit or more of the \Oleic person if evaluated 

ace,ording to the American Medical Association's Guides to the Evaluation of 

Permanent Impairment, Hoard found that the conditions OT symptoms prior to 

the subsequent injury were not serious enou gh to support a rating of six percent; thus, 

lese conditions did net constitute a pre-exiating condition within the meaning of NRS 

9 
	

1613.78(3) and Petitioners cannot rev onthe conditions or symptoms to show that 

ID 
	

C employer kiad knowledge of the permanent physical irapairmenL 

1/ 
	

Accordingly, the decision of the Board is AFFIRMla 

12 

I. 3 
	

Dated this 	day of Moy,  2.016 

Rob Sere 
ivige, District Court, Department 32 

	

6 	.1// 

	

27 	il 
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8 BALKENBUSH & EISINGER, are posting a bond of Five Hundred Dollars ($500,00) pursuant to 



A F A 
Pursuantt NRS 239B„ 

The undersigned hereby affirms that the preceding doc 
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CLARK COUNTY, NEVADA 

5 

8 

9 

10 

11 

NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT and 
PUBLIC AGENCY 
COMPENSATION TRUST, 

Petitioners, 

VS, 

CASE NO.: A-14-702463-J 

DEPT. NO. 32 

BOARD FOR ADMINISTRATION 
OF THE SUBSEQUENT INJURY 
ACCOUNT FOR THE 
ASSOCIATIONS OF SELF 
INSURED PUBLIC OR PRIVATE 
EMPLOYERS, and. 
ADMINISTRATOR OF THE 
NEVADA DIVISIONS OF 
INDUSTRIAL RELATION'S OF 
THT. NEV.ADA DEPARTMENT 
OF BUSINESS AND INDUSTRY, 

Respondents. 

DECISION AND ORDER 

Procedurat and Factual -Background 

14 

15 

16 

17 

18 

19 

20 

21 

26 

This case arises from Petitioner Public Agency Compensation Trust's 



(hereinafter "PACT') request for reimbursement filed with the Nevada Department of 

Industrial Relations (hereinafter "D1R"). On May 13, 2013, the Administrator issued 

a recommendation to deny reimbursement because the Administrator believed that 

4 Petitioner failed to show compliance with N1RS 616B.578(1), (3), and (4) for the 

employee's shoulder and MRS 616B.578(4) for the employee's lower back, On 

September 11, 2013, Petitioner, North Lake Tahoe Fire Protection District (hereinafter 

"NLTFPD"), filed a Pre-Hearing Statement. On September 19, 2013, a hearing was 

8 held before the Board for Administration of the Subsequent Injury Account for the 

	

9 
	

Associations of Self-Insured Public or Private Employers (hereinafter "Board"). On 

May 14, 2014, the Board issued its Findings of Fact and Conclusions of Law and 

	

11 
	

Decision of the Board. 

The Board found in relevant part as follows: 

	

13 
	

1. The injured worker was an accident prone fire fighter who suffered from four 

	

14 
	

lower back injuries between august of 2002 and July of 2007. 

	

15 
	

2. After each of these injuries, the employee was released to full duty. 

	

16 
	

3. The subsequent. injury occurred on November 30, 2007. 

	

17 	4. PACT designated spondylolisthesis as the pre-existing permanent physical 

	

18 	impairment., a condition diagnosed and discovered upon treatment of the 

	

19 	subsequent industrial injury of November 30, 2007. 

5. There is no proof in the record that the document containing Dr. Flemine's 

	

21 	diagnosis made it into the possession of the applicant prior to -November 30, 

	

22 	2007. 

6, After each of e injured worker's injuries, he was always returned to work, full 

	

24 	
duty. 

1 c 
7. Spondylolisthesis is the pre-existing condition relied upon by the applicant to 

	

26 	
justify reimbursement because it would support a rating of 6% or more PPD, 

	

4 	
according to the American Medical Association's Guides to the Evaluation of 

28 
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Permanent Impairment. 

8. Assuming, arguendo, that the spondylolisthesis was present prior to the 

November 30, 2007 industrial injury ., the Board finds that the applicant 

	

4 
	produced no proof by written record that it had knowledge that the injured 

worker suffered from the pre-existing condition. 

	

6 
	

9. The applicant also failed to show that. the various ailments endured by the 

injured worker prior to the subsequent industrial injury were a hindrance to 

securing a job or remaining at the job. 

	

9 
	

10.The pre-existing condition of spondylolisthesis was not discovered and proven 

	

10 
	

by written record until during the treatment of the injured employee's back 

11 
	

during treatment for the subsequent industrial injury. 

	

12 
	

Petitioners have respectfully asked this Court to review the Board's decisions by 

	

13 	means of a petition for judicial review. 

14 Conclusions of Law 

	

15 	The district court's "role in reviewing an administrative decision is ... to review 

16 the evidence presented to the agency in order to determine whether the agency's 

	

17 	decision was arbitrary or capricious and was thus an abuse of the agency's discretion." 

	

18 	United Exposition S .,?t-v. Co. v. State Indus. Ins. Sys,, 109 Nev. 421, 423, 851 P.2d 423, 

	

19 	424 (1993). A district court "may not substitute its judgment for that of the 

	

20 	administrative agency as to the weight of the evidence on questions of fact." State, 

Dept, of Motor Vehicles & Pub. Safety v. B.c-vk.sled, 107 Nev. 456, 458, 813 P.2d 995, 
n 

996 (1991). The district court "gives deference to an agency's interpretation of its 

statutes and regulations if the interpretation is within the language of the statute." 
94 

Holiday Ret. 0,.)Pp, v. State, DIR., 128 'Nev. Adv. Op. 13, 274 P.3d 759, 761 (2012). 

Therefore, the issue before this Court is whether the decision of the Board, 

interpreting NRS 616B,578 and denying reimbursement from the Subsequent Injury 

Account, constitutes clear legal error as a matter of law.. 
28 
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NRS 61611578(4) states: 

To qualify under this section for reimbursement from the Subsequent 
Injury Account for Associations of Self-Insured Public or Private 
Employers, the association of self-insured public or private employers 
must establish by written records that the employer had knowledge of 
the 'permanent physical impairment' at the time the employee was 
hired or that the employee was retained in employment after the 
employer acquired such knowledge. 

NR.S 610.578(3) defines "permanent physical impairment" as "any permanent 
8 	condition, whether congenital or caused by injury or disease, of such seriousness as to 
9 	

constitute a hindrance or obstacle to .obtaining employment or to obtaining 
10 

reemployment if the employee is unemployed." "[A] condition is not a 'permanent 
11 	

physical impairment' unless it would support a rating of permanent impairment of 6 
1 ? 
	

percent or more of the whole person if evaluated according to the American Medical 
1$ 	

Association's Guides to the Evaluation of Permanent Impairment...." Id. 
14 

In this case, Dr. Berg found the injured employee to have a 21% whole person 

impairment for his lumbar spine related to the November 30, 2007 incident. Dr. Berg 
16 

1.7 
	apportioned. the 21% at 50% for the pre-existing condition and 50% for the 

18 
	subsequent industrial injury. However, there is no evidence provided in the record to 

19 show that the employer had knowledge of the "permanent physical impairment" at the 

20 time employee was retained in employment after the employer acquired such 

21 knowledge. The Petitioners argue that perfect knowledge of a pre-existing condition 

is not required and that knowledge of general symptoms of the pro-existing condition 

is sufficient to satisfy the knowledge requirement of N.RS 616B.578(4); however, 

24 
	Petitioners provide no Nevada case law to support this position. 

25 
	"Where the language of a statute is plain and unambiguous and its meaning 

26 
	clear and unmistakable, there is no room for construction, and the courts are not 

27 
	permitted to search for its meaning beyond the statute itself." Erwin v. State qf 

Nevada, 111 Nev, 1535, 1538-39, 908 P.2d 1367, 1369 (1995) (quoting Charlie 
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3 

4 

5 

6 

8 

9 

10 

11 

12 

15. 

16 

17 

18 

ii 

Brown Constr. ('o. v. Boulder City, 106 Nev. 497, 503, 797 P,2d 946, 949 (1990)), 

This Court looks to the plain language of NRS 61613,5743), which slates in pertinent 

part, "a condition is not a 'permanent physical impairment' unless it would support a 

rating of permanent impairment of 6 percent or more of the whole person if evaluated 

according to the American Medical Association's Guides to the Evaluation of 

Permanent Impairment,. „" The Board found that the conditions or symptoms prior to 

the subsequent injury were not serious enough to support, a rating of six percent; - thus, 

these conditions did not constitute a pre-existing condition within the meaning of NRS 

61613.578(3) and 'Petitioners cannot rely -  on the conditions or symptoms to show that 

the employer had knowledge of the permanent physical impairment. 

Accordingly, the decision of the Board is AFFIRMED. 

Dated this 	day of May, 2016. 

Rob Bare 
Judge District Court, Department 32 
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NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT and PUBLIC 
AGENCY COMPENSATION TRUST, 

Petitioners, 
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TH_E BOARD FOR ADMINISTRATION 
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CLERK OF THE COURT 
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CLARK COUNTY, NEVADA 
* * * 

6 

NORTH LAKE TAHOE FIRE 
PROTECTION DISTRICT and 
PUBLIC AGENCY 
COMPENSATION TRUST, 

Petitioners, 

CASE NO.: A-14-702463-J 

DEN', NO 32 

12 	vs. 

BOARD FOR ADMINISTRATION 
OF THE SUBSEQUENT INJURY 
ACCOUNT FOR THE 
ASSOCIATIONS OF SELF- 
INSURED PUBLIC OR PRIVATE. 
EMPLOYERS, and 
ADMINISTRATOR OF THE 
NEVADA DIVISIONS OF 
INDUSTRIAL RELATION'S OF 
THE NEVADA DEPARTMENT 
OF BUSINESS AND INDUSTRY, 

Respondents. 

DECISION AND ORDER  

1 Procedural and Factual Background 

This case arises from Petitioner Public Agency Compensation Trust's 

15 

16 

17 

18 

9 

21 

74 



(hereinafter "PACT") request for reimbursement filed with the Nevada Department of 

Industrial Relations (hereinafter "DIR"). On May 13, 2013, the Administrator issued 

a recommendation to deny reimbursement because the Administrator believed that 

4 Petitioner failed to show compliance with NRS 616B.578(1), (3), and (4) for the 

employee's shoulder and NRS 61613.578(4) for the employee's lower back, On 

September 11, 2013, Petitioner, North Lake Tahoe Fire Protection District (hereinafter 

"N-LTHD")„ filed a Pre-Hearing Statement, On September 19, 2013, a hearing was 

held before the Board for Administration of the Subsequent Injury Account for the 

Associations of Self-Insured Public or Private Employers (hereinafter "Board"). On 

May 14, 2014, the Board issued its Findings of -Fact and Conclusions of Law and 

11 	Decision of the Board, 

12 	The Board found in relevant part as follows: 

1. The injured worker was an accident prone fire fighter who suffered from four 

lower back injuries between, august of 2002 and July of 2007, 

2, After each of these injuries, the employee was released to full duty. 

3. The subsequent injury occurred on November 30, 2007. 

4. PACT designated spondylolisthesis as the pre-existing permanent physical 

impairment, a condition diagnosed and discovered upon treatment of the 

subsequent industrial injury of November 30, 2007. 

5, There is no proof in the record that the document containing Dr. Fleming's 

diagnosis made it into the possession of the applicant prior to November 30, 

2007. 

6. After each of the injured worker's injuries, he was always returned to work, full 

duty, 

7. Spondylolisthesis is the pre-existing condition relied upon by the applicant to 

justify reimbursement because it would support a rating of 6% or more PPD, 

according to the American Medical Association's Guides to the Evaluation of 

14 

16 

1.8 

19 

20 

24 

r  
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Permanent Impairment. 

8. Assuming, argundo, that the spondylolisthesis was present prior to the 

November 30, 2007 industrial injury, the Board finds that the applicant 

produced no proof by written record that it had knowledge that the injured 

worker suffered from the pre-existing condition. 

	

6 
	

9. The applicant also failed to show that the various ailments endured by the 

injured worker prior to the subsequent industrial injury were a hindrance to 

securing a job or remaining at the job. 

10,The pre-existing condition of spondylolisthesis was not discovered and proven 

	

10 
	

by written record until during the treatment of the injured employee's back 

during treatment for the subsequent industrial injury. 

Petitioners have respectfully asked this Court to review the Board's decisions by 

	

13 	means of a petition for judicial review. 

14 Conclusions of Law 

The district court's "role in reviewing an administrative decision is 	to review 

l6 the evidence presented to the agency in order to determine whether the agency's 

	

17 	decision was arbitrary or capricious and was thus an abuse of the agency's discretion," 

United Exposition Serv, Co, v, Slate Indus ins. Sys, 109 Nev, 421, 423, 851 P.2d 423, 

	

19 	424 (1993). A district court "may riot substitute its judgment for that of the 

	

20 	administrative agency as to the weight of the evidence on questions of fact." State, 

Dept, of Motor Vehicles & Pub, Sqfii.ty r. Becksted, 107 Nev. 456, 458, 813 P.2d 995, 

	

44% 
	

996 (1991). The district court "gives deference to an agency's interpretation of its 

	

23 	
statutes and regulations if the interpretation, is within the language of the statute," 

	

24 	
Holiday Ret, Corp, v, Slate, DM, 128 Nev. Adv, Op, 13, 274 P.3d 759, 761 (2012). 

Therefore, the issue before this Court is whether the decision of the Board, 

'76 interpreting NRS .  61611578 and denying reimbursement from the Subsequent Injury 

Account, constitutes clear legal error as a matter °f law,. 
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Ii 

NRS 616B.578(4) states: 

To qualify under this section for reimbursement from the Subsequent 
Injury Account for Associations of Self-Insured Public or Private 
Employers, the association of self-insured public or private employers 
must establish by written records that the employer had knowledge of 
the 'permanent physical impairment' at. the time the employee was 
hired or that the employee was retained in employment after the 
employer acquired such knowledge. 

NRS 616B.578(3) defines "permanent physical impairment" as "any permanent 

condition, whether congenital or caused by injury or disease, of such seriousness as to 

constitute a hindrance or obstacle to obtaining employment or to obtaining 

reemployment if the employee is unemployed." "[A] condition is not a 'permanent 

physical impairment' unless it would support a rating of permanent impairment of 6 

percent or more of the whole person if evaluated according to the American Medical 
13 1 

Association's Guides to the Evaluation of Permanent Impairment. ." id. 

in this case, Dr. Berg found the injured employee to have a 21% whole person 

impairment for his lumbar spine related to the November 30, 2007 incident, Dr. Berg 
6 

apportioned the 21% at 50% for the pre-existing condition and 50% for the 

1 
	subsequent industrial injury. However, there is no evidence provided in the record to 

show that the employer had knowledge of the "permanent physical impairment" at the 

time employee was retained in employment after the employer acquired such 

knowledge. The Petitioners argue that perfect knowledge of a pre-existing condition 

is not required and that knowledge of general symptoms of the pre-existing condition 

is sufficient to satisfy the knowledge. requirement of NR.• 616B.578(4); however, 

Petitioners provide no Nevada case law to support this position, 

"Where the language of a statute is plain and unambiguous and its meaning 

clear and unmistakable, there is no room for construction, and the courts are not 

permitted to search for its meaning beyond the statute itself," Erwin v. Stale qt 

Nevada, 111 Nev. 1535, 1538-39, 908 13 .2d 1.367, 1369 (1995) (quoting Charlie 
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Brown Constr. Co. v. Boulder City., 106 Nev, 497, 503, 797 1) ,24 946, 949 (1990)), 

This Court looks to the plain lanAttage NRS 616B,578(3), which states in pertinent 

part, "a condition is not a 'permanent physical impairment' tiolQ-5S. it would support a 

rating of permanent impairment of 6 percent or more of the. whole person if evaluated 

according to the American Medical. Association's Guides to the Evaluation of 

6 Permanent Impairment,. „" The Board found that the conditions or symptoms prior to 

the subsequent injury were not serious enough to support a rating of six percent; thus, 

8 these conditions did not constitute a pre-existing condition within the meaning of -NRS 

616B.578(3) and -Petitioners cannot rely - on the conditions or symptoms to :41. -iow that 

the employer had knowledge of the permanent physical impairment. 

	

ii 	Accordingly, the decision of the Board is AFFIRMED. 

12 

Dated this 	day of May, 2016. 

, 

Rob Bare 
Judge District Court, Department 32 
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