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Fax.. (775) 786-8004

Auorneys for: North Lake Tahoe Fire Protection Distriet, Employer, and

Public Agency Compensation Trust, Insurer

DISTRICT COURT

COUNTY OF CLARK, NEVADA

NORTH LAKE TAHOE FIRE
PROTECTION DISTRICT AND PUBLIC
AGENCY COMPENSATION TRUST,

Petitioners,
V8,

THE BOARD FOR ADMINISTRATION OF
THE SUBSEQUENT INJURY ACCOUNT
FOR THE ASSOCIATIONS OF SELF-
INSURED PUBLIC OR PRIVATE
EMPLOYERS, and ADMINISTRATOR OF
THE NEVADA DIVISION OF
INDUSTRIAL RELATIONS OF THE
NEVADA DEPARTMENT OF BUSINESS
AND INDUSTRY,

Respondents,

Casce No, A-14-702-463-]

Dept. No. XXXII

PETITIONERS® OPENING BRIEF

COMES NOW, NORTH LAKE TAHOE FIRE PROTECTION DISTRICT, and PUBLIC
AGENCY COMPENSATION TRUST, Pctitioners, by and through their attorncy, Robest F.

Balkenbush, Esq., Thorndal, Armstrong, Delk, Balkenbush & Eisinger, and hereby submit their
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Cpening Brief pursuant to NRS 233B.133.

This Briel is supported by the {oliowing points and authorities, the record on appeal on file
herein, and all other papers and pleadings on {lle in this matter.

DATED this idih day of October, 2014,

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH & EISINGER

By __Afohn D, Hooks, Esq/
ROBERT F. BALKENBUSH, ESQ.
JOHN . HOOKS, ESQ.
Thomdal, Armsirong,
Delk, Baltkenbush & Eisinger
6590 8. MeCarran Blvd,, Suite B
Reno, Nevada 89509
Tel.: (775) 786-2882
Fax.: (775) 786-8004
Attorneys for: North Lake Tahoe Fire Protection
District and Public Agency Compensation Trust
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STATEMENT OF ISSUES PRESENTED FOR REVIEW

Whether the decision of the Board' interpreting NRS 616B.578, to deny rcimburse from the

Subsequent Injury Account, based on undisputed f{acts, constituies clear legal error as 2 matter of

law?

"The Board for Adminisiration of the Subsequent (njury Account for the Associations of Self-tnsured Public

or Private Employers (hereinafter “Board™)
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POINTS AND AUTHORITIES

I STATEMENT OF THE CASE

The injured employee or worker cannot be named due to fegal principles governing privacy,
but will be hereinaller referred to as “employee™ or *firefighter.” The Employer or Association
Member in this matter is the North Lake Tahoe Fire Protection District (hereinafter “NLTFPD™).
The Sclf-Insurcd Association in this matter is the Public Agency Compensation Trust {PACT), and
the third party administrator of the firefighter’s workers' compensation claim herein at issue is
Alternative Service Concoepts, LLC,, (ASC). This Petition stems from the PACT's Request for
reimbursement filed with the Nevada Department of Industrial Relations (heretnafler “DIR™),
Workers” Compensation Scction, on October 3, 2012, See, ROA 001. On May 13, 2013, the
Administrator issued a recommendation to deny reimbursement pursuant to NRS 616B.578(4). See,
ROA001-021. On September 11,2013, the NLTFPD {iled a Pre-Hearing Statement. See, ROA 182-
186. On September 19, 2013, a hearing was held before the Board. On May 14, 2014, the Board
issucd its Findings of Fact and Conclusions of Law And Decision of the Board (hercinafier
“Decision’) and the NLTFPD and PACT have respectfully asked this Court to review that Decision
by means of a petition for judicial review. See, ROA 204-226,

1L STATEMENT OF THE FACTS

fujuries and Medical Treannent Prior to Subsequent Infury of November 2007

The Firefighter was hired by the NLTFPD on October I, 1981, ROA 233 (Tr., p. 7;7). On
August 22, 2002, almost twenty years into his career as a paramedic and firefighter, the employee
injured his back while lifting 4 fire hose. ROA 233 (Tr,, p. 7:10-11); ROA 033, The {irefighter filed
a workers’ compensation claim for a back injury and insurance eoverage of his claim was granied.
ROA 045. On or about November 6, 2002, the employee had a magnetic resonance imaging

examination (MRI) of his lumbar spine. ROA 037. The examination found a large central disc

000390

L



i~

L > L Y = AU V. B

protrusion at L.5-S1 and a degencrative disc bulge al L4-L5. /d. On November 13, 2002, George
Mars, M.D., reviewed the MR1 and noted that the employee's spine had shown a large central disc
protrusion at L5-S1 with possible contact of the bilateral LS nerve root. ROA 038. Dr. Mars'
impression was thatl the employee suflered from a hemiated nucieus pulposus (HNP) at L5-S1. Jd.

On January 6, 2003, the employee's low back was evaluated by Hilari Fleming, M.D., Ph.D. ROA
{139-041. She noted low back pain with radiculopathy. /d. Dr. Fleming stated that the employee’s
L3 nerve roots appeared to be compromised within the foramina bilaterally, probably as a result of
listhesis of LS on 81, as well as somie collapse of the disk. ROA 41, Dr. Fleming recommended the
continuation of conservative carc and considered him o be a “very good candidate for an L3-S
decompression and fusion to be carried high enough to make sure that the origin of the L3 roots were

ot impaired in the latcral recess region.™ ROA 041, The firefighter was a surgical candidate for a

fumbar decompeession aad fusion as early as 2083, Id. Conservative carc continued through early

2003. ROA 042-043. On May 3, 2003, the firefighter suffered a second injury to his back while
cnicring an ambulance. ROA 044-045, This injury was considered an exaccrbation of the previous
claim. Id.

On May 7, 2003, Michael Livermore, claims adjuster with ASC, the third-party administrator
of the employee's initial or 2002 workers' compensation ¢laim with the NLTFPD, wrote to Dr. Mars
stating:

[W e note that this is the 3 or 4" time he has exacerbated his low back since
inception of this claim from performing sceming rovtine duties, We are concerned,
however, due to the frequency and seeining ease of recurrence, that the underlying
low back condition you have described as a large HNP at L5- 81, may predispose
[the employee] to sustaining a severe worsening {orcing surgery if he continues to

work full duty as a fircfighter.

A courtesy copy of this letier was sent o the firefighter’s employer, NLTFPD, ROA 045,

On May 7, 2003, Dr. Mars evaluated the {ircfighter, and noted the {irefighter suffered from

a large ceniral disc protrusion at LS-S1 . /d. An epidural injection was recommcended. /d. On June

2
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4, 2003, during a second appointment in response to Mr. Livermore’s letter, Dy, Mars indicated that
the firefighter should have permanent restrictions and further that the employee would eventually
need a disability retirement. ROA 047. Dr. Mars stated that, “The patient and | had a long discussion

aboul continued medical care and the fact that he warts to be off work. I leel nt this poinl be really

should be on permanent limits of probably 80 pounds, This would probably be a limit that he would

have to adhere to for the rest of his life.”

Dr, Mars continuces, “As far as working as a firefighier he currently is at risk for himself and

other neople. He would ke to be on regular duty, that may be his choice but very likely due to the

problems of his back and knees he is eventually going to have to have a disability retirement.” As

carly as 2003, the [irefighter is told to quit full duty work to save his back.

Following this note from Dr. Mars, the injured worker was seen for treatment and evaluation
by Michacl Shapiro, M.D., who repeatedly diagnosed the injured worker with discogenic lumbar
pain, secondary Lo a herniated disk at LS-S). ROA 049. Before Dr. Shapiro would agree to return
him to his job as a firefighter required the employec to take a functional capacity examination. /d.,
The {irelighter managed fo pass the test and returned to work. ROA 053. On February 25, 2004, the
employee slipped and fell on ice, injuring his tail bonersacrum. ROA 057-059, The firefighier
received some conservative treatment and returned to work. ROA (060-063.

On July 17, 2007, the employee slipped off a running board of a fire truck and injured his
lower back. ROA 064-065. The diagnosis was lumbar strain with radiculopathy. ROA 065. When
scen gt the Incline Village hospital, the history and physical notes make reference to 4 bulging disk
at L3-L4, ROA 064-069. The firefighter received some conservative trestment and returned 1o work,
Id.

For all of these back injuries pre-dating the November 2007 subsequent injury, the firefighter

was employed with and filed claims against the NLTFPD. ROA 30-31; ROA 34; ROA 45, ROA 57-
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38; ROA 39; ROA 64-65; ROA 68. The NLTFPD was courtesy copicd on cluim determination
lellers relating to all injuries. fd. Furthermore, undisputed testimony was presented at the hearing
before the board by Sharon Cary, the business manager and human resource director for NLTFPD,
atlesting to the fact that the workers' compensation documentation relating to the firefighter’ prior
injuries and the May 7, 2003, letier from Mike Livermore was actually kept by NLTFPD in this
instance. ROA 254-255 (Tr., p. 28;1-11 and p. 29;1-10), The NLTFPD was intimately awarc of
problems with the firefighter’s back prior to November 2007,

Subsequent Injurv of November 2014

On November 30, 2007, the employee was injured while carrying someone up a flight of
stairs in a chair designed [or this purpose. ROA 070-072. He was scen by Daniel Peierson, M.D,
who noted a history of ““chronic low back pain with recent exacerbation,” ROA 071, This injury
lingered for some time and ultimately the employee sought care through worker's compensation on
January 29, 2008. Jd.; ROA 074,

On January 5, 2009, Bruce Wi{mcr‘ M D, evaluated the employee's lower back for the
Movenber 30, 2007 injury, ROA 240 (Tr, p. 14;2-12). Dr, Wiimer {clt the year 2007 work-related
injury appeared to be an aggravation of a previously existing lumbar disc with radiculitis a
component of pain, as well as some local component of pain. /d. The link was an inflammatory
aggravation of the employee's prior disc abnormality resulting in radiculitis symptomatology, as well
as the local symptoms. fd. A light duty rclease was given o the employee. /d. During 2009, the
firefighter underwent conservative care and injections to his back. ROA 111-112. Surgery was
recommended and it was explained to the firefighter that if he did now undergo surgery he would
likely not be able to return to work as a {ircfighter. ROA 100,

On March 15, 2010, the emplovee {inally agreed to have the back surpery that was

recommended in 2003, ROA 112; ROA 242 (Tr., p. 16;6-7). The procedure was a posterior
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decompression and fusion at the L4-5 and L5-81 levels of his lumbar spine. ROA 100.

On April 6, 201 1, the fivefighter returned to Dr. Hall wherein they had a discussion regarding
his ability to retumn to work and his “multiple work injuries to his lumbar spinc in the past.” ROA
132, Dr. Hall opined that the employee could not return to work full duty because he was concemed
that the patient's return to work as a firefighter would compromise personal and public safety and
certainly result in re-injury. /d.; ROA 243 (Tr., p. 17:2-11). In July of 201 1, the Grefighier saw Jay
C. Morgan, M.D., on one or more occasions. ROA 102, During this time period, a physician,
presumably Dr. Morgan, gave the cimploycee light duty restrictions. /d.

On November 21, 2011, the firefighier was evaluaied by Jay Betz, M.D. who found that the
firefighter had sustained 2 21% whole person impairment (WPL), 50% of which was apportioned to
the fircfighter’s pre-existing pathologics “leaving no more than 11% WPl associated with the
paticnt’s occupational injury of 1 1/30/2007.” ROA 124, Rating physician, David Berg, D.C., agreed
with this assessmient. ROA 135, On November 28, 2611, Dr. Betz performed a Subsequent Injury
Fund Analysis. ROA 125-131, In this anslysis, Dr, Betz reiterated his {indings, apportioning the
21% WPl at 50% {or the precxisting spinal pathologies and 50% for the subscquent industrial injury.

Id. Thus, Dr. Beiz apporiioned at least 10% WP to pre-existing pathologics. /d. In Dr, Belz's

opinion, 95% of the cost of the year 2007 or current claim was atiributable o the preexisting
pathology in the employee’s lumbar spine. ROA 131, Therelore, in the opinion of Dr. Betz, this
claim was cligible for subsequent injury account reimbursernent, fd. In his reports Dr, Betz notes
that,

“[The fNrefighter] has been evaluated and treated for low back problems at
feast as carly as 2002 at which time an MRI apparently showed a disk protrusion at
LS5-51. Surgical decompression and fusion was considered in 2003 but not pursued.
[The fircfighter] was treated for recurrent fow back probiems in 2004 and 2006 and
was diagnoscd with radiculopathy in July 2007, 4 months before his subsequent
injury. Imaging following the patient’s subsequent injury on 11/30/2007 revealed
precxisting spondylolysis with spondylolisthesis at the L4-5 and L3-8 disc levels.”
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ROA 125,
D, Betz also stressed that:

“[The firefighter]’s lumbar pathologies clearly predate his occupational subsequent
injury, Not only did he have unstable spondylolysis with spondylolisthesis, which
is a preexisting developmental problem, it is also well documented, that he was
having significant symptoms from these pathologies dating back to at leust 2002 and
was considered [or fusion to address his instability as early as 2003,

ROA 130 (Emphasis added),

The PACT bascd their request for reimbursement {rom the Subsequent Injury Account, in

part, on the “10% lumbar sping” that “Dr. Betz” attributed o the (irefighter’s pre-cxisting

pathologics. ROA 162 (emphasis added).’

1. SUMMARY OF ARGUMENT

The Decision of the Board is legally problematic in & number of arcas, but primarily, because
it does not apply the analysis endorsed by the Nevada Supreme Court. The Court expressed ils
reliance on the majority analysis articulated in Special Fund Div. v. Indus. Com'n of Ariz.” See,
Holiday Ret. Corp. v. Stare Div of Indus. Rels., 274 P.3d 759, 761-62, 128 Nev, Adv. Rep. 13
(2012). This was the anatysis cited and endorsed in Holiday, the only Nevada judicial authority on
the issuc of SIA reimbursement and employer knowledge., See, Hofiday, 274 P.3d at 761-2.

First, the Administrator’s recommendation, and the Board's subsequent adoption of that fegal
analysis, unilaterally and mproperly characterizes the prior permanent physical impairment as a
hyper-specific medical diagnosis of “spondylolisthesis.” This unilateral characterization is improper

and neither the Adminisirator nor the Board's Decision cites any authority enabling an administrator

Dr. Betz goes on 1o explain that the year 2007 claim should qualify for subsequent injury account rebef
becnuse the firefighter clearly has at least 6% WP preexesting the subsequent injusy By way of exampie, he notes that
symptomatic spondylolysis with spondyiolisthests alone is associnted with at keast 7% WP Ile also mentions that"To
thit would be combined any sllowances for ROM [range of motion] luss which most certainly were present prior (o the
subsaquent injury based on this patient’s fong history of pawn requiring trentmem ™ ROA £30

" 184 Ariz, 363, P.2d 430 1199%5)
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lo swea sponte identify the condition upon which the employer knowledge test is to be applied. The

record will dictate the condition of the back prior to the subsequent November 2007, industrial

injury, not the Administrator’s narrow and unilaterally sclected medical diagnosis.

Sccond, the Decision employs an incorrect subjective standard, not the proper objective
standard, both (1) to the analysis whether the employer had knowledge of the written evidence of the
previous permanent physical impairment and (2) to the enalysis whether the penmanent physical
impatrment was of such seriousness as to constituic a hindrance or obstacle to obtaining ermployment
or to obtaining reemployment i’ the cmployee is unemployed, without any regard (o the role of the
applicable inferences analyzed above,

IV, LEGAL ARGUMENT

A. Standard of Review

The parameters of judicial review are established by statute. Judicial review of a {inal
decision of an agency must be conducted by the Court without 2 jury and confined to the record. See,
NRS 233B.135(1). The burden of proof is on the party altacking the decision to show that the final
decision is invalid. /d. Generally, an agency’s conclusions of law, which will necessarily be closely
relaied 1o the agency’s view of the facts, are entitled to deference, and are not to be disturbed if they
are supported by substantial evidence. Jones v. Rosner, 102 Nev, 215, 217, 719 P.2d 805, 806
(1986). However, where an agency decides pure issues of law (i.e. statutory construction), it is
appropriate for the reviewing conrt to make an independent and de nove judgment. The
Nevada Supeeme Court has long stressed that "{tihe construction of a statute is 2 question of
law, and independent appellate review of an administrative ruling, rather than a more
deferential standaed of review, is appropriate. Maxwell v. State Industrial Ins. Sys., 109 Nev
327, 849 P.2d 267 (1993 )(citing Nyberg v. Nev. fndus, Conum'n, 100 Nev, 322, 324, 683 P.2d 3, 4

(1984Y; and American Int'l Vacations v. MacBride, 99 Nev. 324,326,661 P.2d 1301, 1302 (1983)).
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At issue in the present case, as explained more fully below, is the interpretation of NRS
616B.578, a statute poverning the entitlement to reimbursement from the Subscquent Injury Account,
The facts in the underlying litigation are generally not disputed and no re-weighing of the facts is
necessary or requested. Indeed, the Deeision of Board itself notes that it is wrestling with the issue
of “statutory inferpretation.” See, ROA 219, ling 7. The Decision states, “The applicant’s position
before the Board, therefore, raises a question of statutory interpretation, namely, exactly what must
be known by the employer about the injured worker to satisfy NRS 616B.578(3) and the knowledge
requircmicnt of NRS 616B.578(4).” /d. As sct forth in the next section of this briel] the STA Board’s
interpretation of NRS 616B.578, 1o bar rcimbursement on the undisputed facts of this case
constitutes clear legal error. As such, this Court reviews the legal issuc involved independently and
without deference to the underlying May 14, 2014, Decision, made by the S1A Board.

B, The Administrator’s Recommendation os adepted by the Board in its Decisien

Improperly Characterizes the Firefighter's Preexisting Permanent Physicai Low
Back Tmpairmentand Fails to Apply the Proper Objective Test to the Employer
Knowledge Requirement Found in NRS 616B.578.

As this Court 1s well aware, the rationale behind the existence of the Subsequent injury
Account (S8]A} is to encourage employers to hire and retain workers who have pre-cxisting
conditions and provide relicf to employers who hire and retain workers® with pre-cxisting conditions
when such an worker sustains a subsequent compensable injury. Holiday Ret. Corp. v. State Div. of
Indus, Rels., 274 P.3d 759, 128 Nev. Adv. Rep. 13 (2012). An employer may request such relief
through the S1A, which provides reimbursement when an employee sustains an injury eatitling him
or her to compensation for disability that is substantially greater due 1o the combined effects of a
preexisting impairment and the subsequent injury than that which would have resulted {rom the
subsequent injury alone, provided that the employer can satisfy various statutory conditions. See,
NRS 616B.578; see also, Holiday, 274 P.3d at 760. Onc of these conditions requires the employer
to “cstablish by writicn rccords that the employer had knowledge of the 'permancnt physical

8
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impairmertt’ at the time the employee was hired or that the employee was refained in employment
afier the employer acquired such knowledge,” as permancnt physical impairment is defined in NRS
616B.578(3). See, NRS 616B.578(4); see also, Holiday, 274 P.3d at 760. The Nevada Supreme
Court has held that the “knowledge requirement” within the context of a subsequent injury {und
requires an eoiployer acquire knowledge of an employee's permanent physical impairment “before
the subscquent mmjury oceurs to qualify for reimbursement.” Holiday, 274 P.3d at 760. Thus an
employer who obtains knowledge of an employece’s permanent physical impairment and then hires
or retains that employee 'would be entilled to relicf under the SIA, assuming that the various
remaining requirements are also satisficd.”

The question then ariscs what information qualifics as sufficient knowledge of an employee’s
permanent physical impairment. NRS 6163 .578(3), defines “permancnt physical impairment” as
“any permanent condition, whether congenital or caused by injury or disease, of such seriousness as
1o constitule a hindrance or obstacle to obtaining employment or to obtaining reemployment if the
cmployce is uncmiployed.” NRS 616B.578(3), The Nevada Supreme Court has not offercd any
insight into the sufficicney issue. The Court however, in Holidav, relics on the interpretation
provided by a jurisdiction with similar statutory language on the issuc. See, folidap, 274 P.3d at
761-62. Specifically, the Court looked to the majority trend identified in an Arizona opinion,
Special Fund Div. V. industrial Comm 'n, 184 Aniz, 363, P.2d 430 (Asiz. CL. App. 1995){citing 1A,
Arthur Larson, The Law of Workers” Compensation Sec. 59.33.a (1994). Hence, when interpreting
the nature and extent of employer knowledge required we instructively look to the same sources the

Nevada Supreme Court utilized.

? While Holiday deals with the intwrpretation of NRS G168 .587 and the instant claim wus analyzed under NR§
616B.578, the wording of the pertinent subsections is identical, The only difference is the type of entity/party to whom
the statuie is directed. NRS 61683.587, poverns employees of eraployer insured by private carrier, whereas and NRS
5160.578 governs employees of o member of an associntion of self-insured public of private employers.
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While the majority of jurisdictions heold that emplover knowledge before the subseguent

injury is required, perfect knowledee is not. 5 Larson's Workers” Compensation Law § 91,03{3];

Special Fund Div. v. Industrial Conun'n (Morin), 182 Ariz.341, 897 P.2d 643 (1994). Indeced, the
scholarly treatises on the issue reat this contention as a given, “IL is clear that the employer does not
have to know cxactly what the employee’s prior condition is in medical terms.” /d. The Arizona

Suprcime Court has siressed that “we emphasize that the "writing requirement is merely evidentiary,

‘and niust be sensibly construed so as not to defeat the statute's larger remedizl purpose. The larger

purpose, of course, is to promote the hiring of disabled or handicapped workers. We therclore
interpret the statute in the mammer that best carries out the legislative purpose.” See, Special Fund
Div. v industrial Comm'n 191 Ariz. 149,953 P.2d {1997) (citing Special Fund v. Industrial Commn 'n
(Burref]), 189 Ariz. 162, 165, 939 P.2d 795, 798 (1997) (Fidel, J., dissenting} (emphasis in the
original} (citations omitted}).

In Morin, the employee, as part of employment application, completed 2 medical
questionnaire in which she “reported that she had “knee problems” in January 1982 and a
“laminectomy’ in June 1962.” See, Industrial Comms'n (Morin), 897 P.2d ai 649 (1994). The court

held, under an obiective standard, rather than a subjective standard, the existence of such evidence

alone in the possession of the employer created an inference that the employer knew about a pre-
existing permanent impairmen( (medically identificd as degencrative dis disease and a ruptured disc)
and decided lo hire her anyway. /d.

in Country Wide, the only written evidence entailed a form from the employer’s benefits
representative which, next to the question regarding prior similar condition contained a box marked

“yes” and the “Lumbar Lam. 1973; Posterior Corvical Fusion 1982.” Country Wide, 891 P.2d at 879.

4 Country Wide Truek Serv. v, Industriad Comm's (Walker) V81 Ariz, 410,891 P.2d B77 (1994},

10
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The court held that the existence of such evidence was sufficient (o esiablish the employer's
knowledge of a pre-existing permanent impairment prior to his subsequent injury. In support of this
contention the court ciles opinions from other persuasive jurisdictions; Kennecout Copper
Corporation v. Chavez, 111 N.M. 366, 805 P.2d 633, 637-38 (App. 1990) {"An employer is nol
required (o know the medical specifics of an impairment, as long as knowledge of the fmpairment
is present) and Denton v. Sunflower Efec. Co-Op, 12 Kan. App. 2d 262, 740 P.2d 98
(1987} knowtledge of low back problems lasting ten years is sufficient without knowing that the
problems were caused by degenerative dise diseasc).

Lastly, the courts have also adopted an objective standard in analyzing the final requirement,

that the permanent physical impairment be of such seriousncss as to constitute a hindrance or
obstacle to obtaining employment or to oblaining reemployment if the employee is unemployed. See,
Country Wide, 891 P.2d at 879, NRS 616B.578(3). In Country Wide, the Adrunistrative Law Judge,
initially determined that Walker's impainment did not constitute a hindrance o his employment or
reemployment “because it never caused him to be denied a job nor prevented him from doing his pre-
impairment job as a truck driver.” Country Wide, 891 P.2d at 879,  Country Wide argued and the
court agreed that the “subjective approach deleats apportionment’s purpose of providing employers
an incentive to hire the handicapped.” 7d.

The court indeed adopted a more objective approach which “looks net to the particular
individual's ability 1o maintain ermployment, but rather to the nature of the preexisting impairment

and the likebihood that an emplover would be less likely to hire someone with such an impairment

than one without.” /. The court in Country Wide found that this approach was consistent with the

policy considerations extolled by numerous jurisdictions and the Model Workers’ Compensalion and
Rehabilitation Law. Country Wide, 891 P.2d at 879. The court further noied that,

Nothing in the statute implics that there must be a case-by-case determination of the
amount of hindrance to employment which flows {rom any scheduled pre-cxisting

Il
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condition, If such an implication were to be drawn, it could seriously impede the
functioning of the statutory scheme. I the statute is simply applied according io ils
terms, then employers and their insurance carriers may compule their potential
liability, and the premiums to be paid for insurance coverage, in reliance on the
siaiute.
Country Wide, 891 P.2d at 879 {citing Employers Commercial Union lnsurance Group v. Christ, 513
P.2d 1090, 1093 (Alaska 1997)).
The court in Country Wide alse addressed the red herring argument that “because the employee in
this case was {ully able to discharge his duties there is no practical resson to pernit resort to the
fund.” Jd. The court noted that the refutation of that contention was ta be found in the statutory
tanguage itself. fd. The court reasoned the “language covers not only those physical impairments
likely 10 be a hindrance or obstacle 10 obtaining employment, but also those which might be a
hindrance in ‘obtaining reemployment if the employee should become unemployed.” Thus, the court
continucd “even though [the employee] had no difficully keeping his job with the [employer], he
might well have had difficully (inding another job in the event that he became unemployed.” fd.

Hence, the court will objectively look at the cvidence of the permanceni physical impatrment and

evaluate if such evidence would present a likelihood that an employer would be [ess likely to hire

somcone with such an impairment than one withoul.* See, Country Wide, 891 P.2d at 879.°

* The Administrator and the resulting Decision of the Boned seemt wo make the same red herriag issue by
indicating that the Arefighter’s release to full duty. howevere subsiantinted that is in the record and whether lie made full
duly for other reasons than fis heult condition oae day before his retirement aside, shoald be a determimng factor as
to whether the employee's permanent physical impairment was of such serfousness as to constitute a hindrance or
obstacle to obtaining employment or to ebiafuing resmployment if the employee is unemployed. However, os explained
above, the courts have labeled this srgument as a red herting when applying the proper objective employer knowledge
analysis. The analysis. rother, centers on whether the permanent physical impairment would present o lkelibood that
an employer would be less Jikely 1o hire someone with such an tmpairment thau ane without. Teo the extent that the
Decision relies on this aflegmion as a determining factor in this case it constitutes clear legal error.

® It showld be noted thet Nevada Suprerne Court in Holiday relies on an Arizoms opinion wn Special Fund Div
Indussrial Comat ', VB4 Ariz, 616, in (s onalysis of the requiremems of the sumtute governing reimbursement from the
Subsequent lnjucy Account, NRS 616B.578, This reliance is persuasive due to the fact that both courts were analyzing
sitmilar stugures instituted by the legislature © address the same policy considerations regarding relwbursement from u
fund for subsegquent injuries, While the two statuies necessarily have their differences, the Nevada Supreme Court's
relionce was justified as the necessary requirements were the same and have not been previously interpreted in Nevada
{e.. writien notice requirement prios fo subsequent iajury).
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In the present case, The Decision of the Board is legally problematic a number of arcas, but
primarily, because it does not apply the analysis endorsed by the Nevada Supreme Court. The Court
expressed its reliance on the majority analysis as articulated in Special Fund Div, v. Indus. Com’n
of Ariz.” See, Holiday, 274 P.3d at 761-2. This was the approach cited and endorsed in Holiday, the
only Nevada judicial authority on the issue of SIA reimbursement and employer knowledge. See,
Holiday, 274 P.3d at 761-62.

First, the Administrator’s recommendation, and the Board’s subsequent adoption of that legal
analysis, unilaterzlly and improperly characterizes the prior permanent physical impairment as a
hyper-specifie medical diagnosis of “spondylolisthesis.™  This is unilateral characterization 1s
improper and neither the Administrator nor the Board's Decision cites any authority enabling the
Administrator (o sua sponte identify the condition upon which the employer knowledge testis to be

applied. The record will dictate the condifion of the low back prior o the subsequent November

2067 industrial injury, not the Administrator’s narrow and unifaterally selecled medical diagnosis.

Sccond, the Decision employs an incorrect subjective standard, not the proper objective
standard, both (1) to the analysis as to whether the employer had knowledge of the written evidence
of previous permanent physical impairment and (2) to the analysis as to whether the permanent
physical impairment is of such seriousness as (o constitute a hindrance or obstacle to obtaining
employment or to obtaining reemployment if the employce is unemployed.

1 the present case, the NLTFPD presented cvidence of a spinal condition that pre-dated the
subsequent November 2007 indusirial injury. The evidence reflects four substantial back injuries

all of which required treatment and all incurred with the samc employer, the Applicant, the

NLTFPD, numerous diagnostic lesting revealing physical injurics to the spine with various medical

diagnoses, all of which pre-date the subsegquent injury,

" {K4 Ariz 363, P.2d 430 (1995)
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The firefighter was hired by the NLTFPD on October 1, 1981, ROA 233 (Tr., p. 7;7). On
August 22, 2002, almost twenty years into his career as a paramedic and fircfighter, the employee
injured his back while lifting a fire hose. ROA 233 (Tr,, p. 7;10-11); ROA 035, The fircfighter filed
a workers’ compensation claim for a low back injury and insurance coverage of this claim was
granted. ROA 045. On orabout November 6, 2002, the emiployee had a magnetic resonance imaging
cxamination {MRI) of his lumbar spinc. ROA 037. The examination found a large central disc
protrusion at L5-S1 and a degenerative disc bulge at L4-LS. /d. On November 13, 2002, George
Mars, M.D., reviewed the MRI and noted that the employee's spine had shown a large central disc
protrusion al L5-81 with possible contact on the bilateral L5 nerve root. ROA 038, Dr. Murg'
impression was that the employee suffered from a herniated nucleas pulposus (HNP) at L5-S1. Id,

On January 6, 2003, the patient’s low back was evaluated by Hilari Fleming, M.D., Fh.D.
ROA 039-041. Shenoted low back pain with radiculopathy, /d. Dr, Fleming stated that his LS nerve
roots appeared to be compromised within the (oramina bilaterally, probably as a result of listhesis
of L5 on S, as well as some collapse of the disk. ROA 41, Dr. Fleming recommended the
continuation of conservative care and considered him to be a “very good candidate for an L5-S)
decompression and fusion to be carricd high enough to make sure that the origin of the LS roots were

not impaired in the lateral recess region.” ROA 041, The fircfighter was a surgical candidale fora

lumbar decornpression and fusion as earty as 2003. /4.

On May 7, 2003, Michael Livermore, claims adjuster with ASC, the third-party
administrators of his initial elatm with the NLTFPD, wrote to Dr. Mars stating:

[W1e note that this is the 3™ or 4" time he has exacerbated his low back since
inception of this claim from performing sceming routine dutics. We arc
concerned, however, due to the frequency and sceming case of recurrence, that
the underlying low back condilion you have deseribed as a large HNP at LS- St
may predispose {the employee] te sustaining a severe worsesing forcing surgery
if he continues to work full duty as a firefighter.

ROA 045,

14
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A courtesy copy of this letter was sent to the firefighter’s emplayer, NLTFPD, ROA 045,

OnMay 7, 2003, Dr, Mars evaluated the firefighter whose notes the firefighter suffered from
a large central disc protrusion at LS-81 . /d. An cpidural injection was recommended, /d. On junc
4, 2003, during a second appointment in response to Mr. Livermore's letter, De, Mars indicated that
the patient should have permanent restrictions and further that the cmployee would eventually need
a disability retivement. ROA 047, Dr, Mars stated that, “The pationt and | had a long discussion

about continued medical care and the {act that he wants to be off work. [ fecl at this point he really

should be on permanent limits of probably 80 pounds. This would probably be 1 limit thal he would

have to adhere Lo for the rest of his life.”

Dr. Mars continmes, “As {ar as working as a lirefighier he currently is at rsk for himself and

other peonle. He would like (o be on regnlar duoiy, that may be his choiee but very likely due to the

problems of his back and knees he is eventually poing to have to have a disability retirement.” As

carly as 2003, the firefighter is told to quit full duty wark (o save his back.

Following this note from Dr, Mars, the iajured worker was scen for treatment and evaluation
by Michael Shapiro, M.D., who repeatedly diagnosed the injured worker with discogenic lumbar
pain, sceondary (o a hermated disk at LE-S1. ROA 049, Before Dr, Shapiro would agree to retum
hint to his job as & firefighter he be required him to take a funciional capacity examination. /d. The
firefighter managed to pass the test and returned 1o work. ROA 053. On February 25, 2004, the
employee slipped and fell on ice, injuring his tail bone/sacrum. ROA 057-059. The frelighter

received some conservalive treatnient and returned to work. ROA 660-063.

On July 17, 2007, the employee slipped off 2 running board of a fire truck and injured his
lower back, ROA 064-069. The diagnosis was lumbar strain with radiculopathy. ROA 065. When

sceq at the Incline Village hospital, the history and physical notes make reference to a bulging disk
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at L.3-L4. ROA 064-069. The firelighterreceived some conservative treatment and returned to work.
Id. For all of these back injuries pre-dating the November 2007 subscquent injury, the firefighter
was cinployed with and fifed claims against the NLTFPD. ROA 30-31; ROA 34; ROA 45; ROA 57-
58; ROA 59; ROA 64-65; ROA 68. The NLTFPD was courlesy copied on claim determination
letters relating to all injurics. fd. Furthermore, undisputed testimony was presented at the hearing
before the board by Sharon Cary, the business manager and human resource director for North Lake
Tahoe NLTFPD, attesting to the fact that the workers’ compensation documentation relating to the
firefighter’s prior injurics and the May 7, 2003, from Mike Livermore was actually kept by the
employer in this instance. ROA 254-235 (Tr., p. 28;1-11 and p. 29;1-10). Mosl, if not all of these
prior low back injuries required the {irefighter to miiss work cither in the form of disability or for
treatment. The NLTFPD was intimately aware of problems with the firefighter’s back prior to
November 2007, Furihermore, the NLTFPD was courtesy copied on May 7, 2003, letter from Mr.
Livermore at ASC highlighting the seriousness of the employee’s low back condition in 2003,
stating:

[Wle note that this is the 3™ or 4" time he has cxacerbated his low back since

inception of this claim {rom performing sceming routine duties. We are

concerned, however, due Lo the frequency and sceming casc of recurrence, that

the underlying low back condition you have described as a targe HNP at L5- S1,

may predisposc [the employec] to sustaining a severe worsening forcing surgery
if he continues to work full duty as a firefighter.

ROA 045,

Pursuant to Holiday and the majority analysis as articulated by the Arizona Supreme Court in Special
Fund Div, v. Industrial Coni'n of Ariz, the Board must apply the analysis endorsed by the Nevada
Supreme Court. The Court expressed its reliance on the majority analysis as articulated in Special

Fund Div. v. Indns. Com'n of Ariz® See, Holiday, 274 P.3d at 761-2. This was the approuch cited

184 Ariz. 363, P24 430 (1995).
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and endorsed in Holiday, the only Nevada judicial authority on the issue of SIA reimbursement and
employer knowledge. See, Holiday, 274 P.3d at 761-2. The Adminisirater’s recommendation, and
the Board’s subsequent adoption of that legal analysis, unilaterally and improperly characterizes the
prior permanent physical impairment as a hyper-specific medical diagnosis of “spondylolisthesis.”
This unilateral characterization is improper and ncither the Administrator nor the Beard’s Decision
cites any authority cnabling an administrator to sua sponte identify the condition upon which the

employcr knowledge test is to be appiied. The record will dictate the condition of the low back prior

Loy the subseguent November 2007, industrizzl injury. not the Administrator’s narrow and unilalerally

selected medical diagnosis. Here the record shows written evidence of numerous low back injuries

and a letter detailing the seriousness of the {ircfighter’s low back condition in 2003. The May 7,
2003, letier actually articulates genuine concern regarding the {irefighter’s ability to perform any job
as a Nrefighter, stating, “We arc concerned, however, due 1o the frequency and seeming ease of
recurrence, that the underlying low back condition you have described as a fsrge HNP at L5- 81, may
predispose [the employee] to sustaining a scvere worsening foreing surgery if he continues to work

full duty as a firefighter,” ROA 45, All ol this writlen evidence was (orwarded to the NLTFED prior

1o the aceurrence of the November 2007, subscouent injury.

As explained in Morin, the Board must then firs ask, under an objective standard, doces the

existence of such cvidence alone in the possession of an employer create an inference that the
emiployer kniew about a pre-cxisting permanent impairmenl and decided to retain himin employment

anyway. /d. Second the Board must ask, under an objective standard, if such cvidence would present

a likelihood that an emplover would be less likely to hire someone with such ap impatrment than one

without. Here the answer to both questions is yes.

In this case, however, the Board not only failed to apply the necessary standards, bul

impermissibly and unilaterally identifies the condition upon which the employer knowledge test is

17
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to be upplied as solely “spondylolisthesis.” As outlined above, the writien record will dictate the
condition of the low back prior to the subscquent November 2007 industrial injury, not the
Adnumistrator’s narrow and unilaterally selecied medical diagnosis. As explained above, the courts

have made it very ciear that the emplover is not charged with having written knowledge of a

particular condition. NRS 616B.578(3) and {4) requires that an emiployer have knowledge of a

permanent physical impaivment, which scholarly treatises and judicial authorily have inierpreted to

‘mean the condition of the affected body pari(s) as evidenced in written form prior 10 the subsequent

injury.’ The Decision scrutinizing the NLTFPID’s knowledge of “spondylolisthesis™ constilutes clear
legal error. The pre-existing condition of the firefighter’s back is well-documenied and writlen
evidence of that condition was in the possessien of the NLTFPD before the occurrence of the
November 2007 subscquent injury there is an inference of such knowledge. Furthermore, the written

evidence reflects that the permanent physical impairment presents g likelihood that an emiployer

would be less likely to hire someone with such an impairment than one without, Without citing any

authority, other than citing the governing statute, the Decision applics its own narrow subjective
analysis as 1o whether this employer krnew sbout the particulsr dingnosis “spondylolisthesis.”™ Such

is not the law and constituics legal crror.'®

¥ Industria! Comm 'n (Morin), 887 P.2d at 649, Conntry Wide Truck Serv. v. fmddustriaf Comm'n (Walker) | 81
Ariz. 410,891 P.2d 877 (1994); Kennecait Capper Corporation v, Chavez, Y11 RM. 366, 805 P.2d 633, 637.38 (App.
L9%0) (" An employer is pot required 1o know the medical specifics of an impuairment, as Jong as knowledge of the
impairment Is present."} and Denton v. Sunflower Elec. Co-Op, 12 Kan App. 2d 262, 740 7.24 98 (198 7)(knowledge
of low back problems lasting ren years is sufficient without knowing thart the problems were coused by degenerative disc
discase).

m Assuming knowledge of a specific condition would be required, listhesis was indicated ns far back as Br
Fleming’s Junuary 6, 2003, medical report. The nosation on the record \adicated tint this record was received by ASC
on Januury 17, 2003, ASC was the third party administrntor for the NLTFPD at time of each of the firefiphter’s prior
back injuries, ROA 30-31; ROA 34, ROA 43: ROA 57-58; ROA 59; ROA 64-65; ROA 68 ASC was certainly aware
of the condition of the firefightec’s back priot to the ocewrrence of Nevember 2007 subsequent injury and aware of
Listhesis diagnosis. Even if this particular record was not given to the NLTFPD, as a master of [aw ASC’s knowledge
of all medical records/dingnosis in possession of ASC is imputed 1o NLTFPD under e principles of agency.

18
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V. CONCLUSION

In accordance with all of the forcgoing, the NLTFPD and PACT respectfully request this
Court to enfer an order granting their petition for judicial review, reversing the Board’s May 14,

2014, made under Claim No, C143-07-02558-01,

AFFIRMATION

Pursuant to NRS 232B.030
The undersigned hereby affirms that the preceding document filed in above-entitled court

does not contain the social sceurity numbcer of any person.
DATED this 14th day of October, 2014,

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH & EISINGER

By ____Jfohn B, Hooks, Esq./
ROBERT F, BALKENBUSH, ESQ.
Thorndal, Armstrong,
Delk, Balkenbush & Eisinger
6590 8, McCarran Blvd,, Suite B
Reno, Nevada 89509
Tel.: (775) 786-2882
Fax,: (775) 786-8004
Attorneys for: City of Fernley
and Public Agency Compensation Trusl
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V1. CERTIFICATE OF COMPLIANCE

| hereby certify that 1 have read this appellate brief, and to the best of my knowledge,
information, and belicf, it is not frivolous or interposed for any improper purpose. [ further certify
that this briel complies with all applicable Nevada Rules of Appellate Procedure, in particular
N.R.A. P, 28(e), which requires cvery assertion in the bricl regarding matters in the record to be
supported by a reference o the page of the transcript or appendix where the malter relied on s to be
found. [understand that I may be subjeet o sanctions in the cvent that the accompanying briefis not

in conformity with the requirements of the Nevada Rules of Appellate Procedure.

DATED this 14th day of October, 2014,

THORNDAL, ARMSTRONG,
DELK, BALKENBUSH & EISINGER

By: Mohn D. Hooks, Esy./
ROBERT F, BALKENBUSH, ESQ.
JOHN B. HOQKS, ESQ.

Attomey for Pelitioners
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of Thorndal, Ammstrong, Delk,
Balkenbush & Eisinger, and that ou this 14" day of October 2014 service of PETITIONERS’
QPENING BRIEF was made upon each of the parties via clectronic service through the Eighth
Judicial District Court’s Odyssey E-File and Serve System addressed to and [ deposited for mailing

at Las Vegas, Nevada, a true and correct copy of the foregoing document, addressed to:

Charles R. Zeh, Esq.

NV Staie Bar No, 1739

The Law Offices Of Charles R, Zeh, Esq.
575 Forest Sureet, Suite 200

Reno, NV 89509

Phone: (775) 323-5700

Fax: (775) 786-8183

Attorney for Respondent

Donald C. Smith, Esg.

Mevada Bar No.: 000413

Jennifer J. Leonescu, Esq.

Nevada Bar No.: 606036

Department Of Business And Industry Division Of Industrial Relations
State of Nevadu

1301 N. Green Valley Parkway, Suite 200
Henderson, Nevada §89074-6497

Phone: (702) 486-9070

Fax: (702) 990-0361

Attorney for Respondent

DATED this [4th day of October, 2014,

rlohn D, Hooks, £sg./
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The Law OiTiees of Charles iU Zeh, Fsy

575 Forest Strect Suale 200

fRenu, Nevads 89309
Tek - (775} 3235700 FAX (773) 786-R183

Electronically Filed
12/08/2014 11:30:28 AM

LY
(m‘ ﬁn [%M‘——
Code: SOA CLERK OF THE COURY
Chartes R, Zeh, Esq.
NV Stute Bar No., 1739
The Law Offices of Charles R Zeh, Esq,
575 Forest Street, Suite 200
Rene, NV B9549
Phome: {775) 323-5700
Fax: {775) 786-8183

Attorneys for Respondont The Board for Adminiviration
af the Subsequent Injury Accvunt for the Associations
of Seif-insured Public or Private Employers

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVATDA

NORTH LAKE TAHOE FIRE
PROTECTION BISTRICT and PUBLIC
AGENCY COMPENSATION TRUST, Department Noo XXX

Cnge No. A-14-702463-3

Petiticners,

vs,
STIPULATIGN AND ORDER FOR
THE BOARD FOR ADMINISTRATION EXTENSION OF TIME FOR

OF TIHE SUBSEQUENT INJURY RESPONDENTS TO FILE REPLY
ACCOQUNT FOR THE ASSOCIATIONS BRIEF

OF SELF-INSURED rUBLIC OR
PRIVATE EMPLOVYERS, and
ADMINISTRATOR OF THE NEVADA
DIVISION OF INDUSTRIAL
RELATIONS OF THE NEVADA
DEPARTMENT OF BUSINESS AND
INDUSTRY,

Respoudents,

{orme Now, respondents, the Board for Administration of the Subsequent Injury Accowit
for the Associations of Selfvinsived Public or Frivate Enployers, by and through its attaraey of

vecord, Charles R Zeb, Esq., The Law Offices of Charles R. Zeh, Esq., and the Administrator of

B
Stip for Exension of Thne November 15 2414
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ihe Nevada Division of Industrial Relations of the Nevada Dépurtment of Businass and Industry,

by and through its avorney of record, Donatd C. Smith, Bsq., Jennifer Leoneseu, Esg.,

Department of Rusiness and Industry Division of Industrial Relatons. and petitioner, North Lake

Tahos Fire Protection Distict and Public Apency Compensation Trust, Robert F. Batkenbush,
Esq., Thordal, Armsirong, Delk, Balkenbush & Fisinger, and bereby stipulate and agree 1o
extend the time for Respondents 1o file their Reply Brief, ap 1o and including, December 29,
2014

The understgned counset for the respondents specifically represents that the requested
sxtenston of time to file respondents’ reply brief is not made for the purpose of delay or dilawry

iactics. This is the first request for an extension in this matter by respondents.

Dated: November 14, 2014 Dated: .+, / Vd ‘5’/ o ()/;7/

THORDIIAL, ARMSTRONG. DELK, THE LAW OFFICES OF CHARLES R.
BAL&E BUSH ER., ZEH, ESQ.

@;\4{5‘/ "\ - ,z,s!' ;,;’ e T,
By: s/ Ral’mf\e)zmﬁwﬁ ) ng = /(/

Robest F. Balkenbush, Esq. " Charles R:ZCWG.

Atiorneys for North Lake Tahoe Fire Attorneys for The Board for Administration of

Protection Diztrict and Public Agewcy the Subsequert Infury Account for the
Compensation Trust Assovictions of Self-inswred Public or Frivate
Employers

i ¥ . J‘.?‘:
Dated: ‘! R /

DEFARTMENT OF BUSINESS AND
INDUSTRY DIVISION OF INDUSTRIAL
RELATIONS

By-

Donald C. Smath, Esq.
Attarneys for Adminisirator of the Nevada
Division of Inddusirial Relations of the Nevada
Depariment of Businesy and ndustry
b

!

.
o

Stip fr Extonston of Time Navember 14, L4
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the Nevada Division of Industrial Relations of the Nevada Department of Business and Industry,
by ond through its atiorney of record, Donald €. Smith, Esq., Jennifer Leunescy, Esq,
Department of Business and Industry Division of Indusirial Relatons, and peutioner, Worth Luke
Tahoe Tire Protection District snd Public Agency Compensation Trust, Rabert F, Balkenbush,
Csq , Thovndal, Armstrong, Delk, Batkenbush & Eisinger, and hereby stipulate and agree 1o
exiend the time for Respondents ta file their Reply Brief, up w und including, December 29,
214

The undessigned counsel for the respondents specifically represents thas the requested
extension of time 1o file respondents reply briel is not made for the purpose of delay or ditatory

tactics, This is the first request far an extension in this matier by trespondens.

Daied: November 14, 2014 Dated: e

THORNDAL, ARMS{RONG, DELK. THE LAY QFFICES OF CHARLES R.

BALKENBUSH & EISINGER ZEH, ESQ.

By /! Rehert £ Balkenbush By:

Raobert T. Balkenbush, Esq. Charles R. Zeh. ksg.

Attorneys jor North Luke Tahoe Fire Attorneys for The Board jor Adminiseration of

Protection District and Public Agency the Subsequent in_mfy Account jor the

Compensation Trust Assoviations of Self-insured Public or Private
Emglovery

Dated: _ J4  flso— ZEHY

DEPARTMENT OF BUSINESS AND
MNDUSTRY DIVISION OF INDUSTRIAL
RELATIONS

o T L iw«}

Donald C. 8mih, Esq.

Attarreys for Administrator of the Nevade
Divisian of Industrial Relations of the Nevada
Depariment of Businesy and Industry

i

1!

.
i

Stp foe Pxteasion of Tine NWovarsber £, Wig
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IT IS HEREBY ORDERED that the respondents' time to file their reply trief{s) is hereby

extended to December 29, 2014,

: e
DMaumsJ%;dw(ﬁymémnékzom.

SUBMITTED BY:

/ () {rei ot fon

Charles K: Zely, Esq. 1
The Law Offices of Charles 1L Zeh, £3q.
575 Forest Street, Suite 200

Reno, NV 89509

Stig for Extensio of Tims

3.

s Al

Y b Tt trr pmere

Distrier Court Judge

(R INE 22

Huvember 4. 2014
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The Law Offices of Chorles R, Zeh, Bsqa.

575 Forest Strcet, Sune 200

Reanq, Mevada 82509
Teh: (7753 323-53700 FAX: {775) 786-8181

Fou S N

K~ B O T v

26
27
28

Electronically Filed
12/09/2014 11:31:12 AM

Code: NEOJ Hi b s
Charles R. Zeh, Esq.

NV State Bar No. 1739

The Law Offices of Charles R, Zeh, Esq.
575 Forest Street, Suite 200

Reno, NV B9509

Phone: (775) 323-3700

Fax: (773) 786-8183

CLERK OF THE COURY

Attorneys for Respondent The Board for Adminisiration
of the Subsequent Injury Account for the Asseciations
of Self~insured Public or Private Employers

EIGHTII JUDICTAL DISTRICT COURT

CLARK COUNTY, NEVADA
LY
NORTH LAKL TAHOLE TIRE

PROTECTION THSTRICT and PUBLIC
AGENCY COMPENSATION TRUST,

Case No. A-14-702463-)
Department No, XXX1

Petitiongrs,
Vs,

THE BOARD FOR ADMINISTRATION
OF THE SUBSEQUENT INNJRY
ACCOUNT FOR THE ASSOCIATIONS
OF SELF-INSURED PUBLIC OR
PRIVATE EMPLOYERS, and
ADMINISTRATOR OF THE NEVADA
DIVISION OF INDUSTRIAL RELATIONS
OF THE NEVADA DEPARTMENT OF
BUSINESS AND INDUSTRY,

Respondesnts.

NOTICE OF ENTRY OF ORDER

.-
Notice of Entry af Order December 9, 214

L
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TO:  ALL PARTIES OF INTEREST IN THE ABOVE-CAPTIONED MATTER

PLEASE TAKE NOTICE that the above-entitled court entered on December 2, 2014, an
Order for Extension of Time for Respondents to File Reply Briel. A copy of the Order is
attached, hereto,

The undersigned hereby affirms this document does not conzin a social security sumber.

A
[rated this f ! day of December, 2014, THE Law OUFPICES OF CHARLES R. ZiH, Ese,
] ’17 /f/ /i
L
By: ic i (/1(94'(,»7@‘ & /*C A

“Charles R, Zch, Esq.

Attorneys for Respondent The Board for
Administration of the Subsequent Injury Account for
the Associations of Self~insured Public or Private
Ewmployers

s
[+
.

Natice of Cutry of Order DCecember 9, 2014
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CERTIFICATE OF SERVICE

Pursuznt to NRCP 5(b), T certify that | am an employee of The Law Offices of Charles R.
Zeh, Esq., and that on this date | served the attached Nofice of Eniry of Order, on those parties

identified below by:

7

Placing an original or true copy thereof in a sealed envelope,
postage prepald, placed for collection and mailing in the United
States Mail, at Reni, Nevada:

Donald C. Smith, Esg.

Jennifer J. Leonescu, Esq.

Department of Business and Induosiry
Divistan of Industrial Relations

1301 North Green Vallcy Parkway, Suile 200
Henderson, NV 89074

Personal delivery

Electronically filing via the Court's e-filing sysicin.

Robert F. Balkenbush, Esq., hus consented to service of

documetits by electronic means through the Court's e-filing

program on behall of Norrth Lake Tahoe Fire Protection
Diiserict and Public Agency Compensation Trust at the
following e-mail address: rfb@thorndal.com,
rbatkenbush@thormdal.com, psh@thormdal com.

Federal Express or other overnight delivery

Reno-Carson Messenger Service

Certified Mail/Return Receipt Requested

Drated shis q&day of December, 2014.

Natice of Entry of Order

-
.Wn&w )

An employee of The Law Offices of
Charles R, Zeh, Esq.

Deconber 9. 2014

L
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The Law Offices of Charles & Zek, Fsg
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Charles R. Zeh, Esq.

NV State Bar No. 1739

The Law Offices of Chacles R. Zeh, Tsq.
575 Forest Street, Suite 208

Reno, NV 89509

Phone: (775) 323.5700

Fax: (778) 786-4183

Attorneys for Respondent The Board for Adminisiration
of the Subsequent Injusy Accaunt for the Associations
af Self-insured Public or Privare Employers

EIGHTH JUDICIAL DISTRICT COQURT

CLARK COUNTY, NEVADA

NORTH LAKE TAHOE FIRE Case No, A-14-T02463-F
PROTECYION DISTRICT and PUBLIC
AGENCY COMPENSATEON TRUST, Bepartinent No, XXX
Petitioners,
V8.

STIPULATION AND ORDER FOR
THE BOARD FOR ADMINISTRATION | EXTENSION OF TIME FOR

OF THE SUBSEQUENT INJURY RESPONDENTS TO FILE REPLY
ACCOUNT FOR THE ASSOCIATIONS BRIEF

OF SELF-INSURED PUBLIC OR
PRIVATE EMPLOVERS, und
ADMHINISTRATOR OF THE NEVADA
DIVISION OF INDUSTRIAL
RELATIONS OF THE NEVADRA
DEFPARTMENT OF BUSINESS AND
INDUSTRY,

Respondents.

Come Mow, respondents, the Board for Administration of the Subsequent Injury Accotnt
for the Assoetations o Self-insured Public ar Private Employers, by and through its attorney of

vecord, Charles R, Zeh, Esq., The Law Offices of Charles R. Zeh, Esq., und the Administiator of

.-
Stip for Exsension of Time Novmba 14, 2014
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the Nevada Division of ladustrial Refations of the Nevada Deparument of Business and industyy,
by and through its attorney of record, Donald C, Smith, Bsq., Jenaifer Leonescu, Esq.,
Department of Business and [ndustry Division of Industrisl Relavions. and petitioner, North Leke
Tahoe Fire Protection District and Public Agency Compensation Trust, Robert F, Batkenbush,
Heqg., Thomdal, Armstrong, Delk, Balkenbush & Bisinger, and hereby stipulate and agree to
gxtend the tme for Respondents to file their Reply Brief, up to and including, December 29,
204,

The undersigned counse! for the respondents specifically represents that the requested
extension of time Lo file respondeats’ reply brief is not made for the purpose of delay or dilatavy

tactics. This is the first request for an extension in this matter by respendents.

n//‘;’/&ﬁ//‘/

Dated: November 14, 2014

TH AL A‘{{MS TRANG, DELK, THE LAW OFFICES OF CHHTARLES R
I& FER ZEH, ESQ.
%

% RN
j /‘ @ ,‘g ?";‘\ i
By: fs/ Rngml £ alkenbush By

Dated:

Robert F. Balkenbush, Esq.

Attorneys for North Laxe Tohos Fire
Protection District and Public Agency
Compensation Trusi

Charles R éeh SAg.

Atforngys jor The Board jor Administration of
the Subsequent Infury dvcount for the
Asseciarions of Self-insured Public or Privare

Employers

!
y Bl L, e
Dated: _* A

DEPARTMENT OF BUSINESS AND
INDUSTRY DIVISTON OF INDUSTRIAL
RELATIONS

By:

Donald €. Smith, Esqg.
Anturneys for Adminisorater of the Nevada
Dpvision of Industriol Relations of the Nevadn
Depariment of Business and Indusry
i

h

Stip for Exeension of Time Noversber §4, 2014
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the Nevada Division of Industrial Relations of the Nevada Department of Business and Industry,
by and ihrough its attorney of record, Donald C, Smith, Esq., Jennifer Leonescu, Esq.,
Department of Business aud Industry Division of Industrial Relations, and petitioner, North Lake
Tahoe Fire Protection Diswict and Public Agency Cornpensation Trust, Robert F. Balkenbush,
Esq., Thorndal, Armstrong, Delk, Balkenbush & Eisinger, and heveby stipulate and agree 1o
extend the time for Respondents fo {ile their Reply Brief, up 1o and including, December 2%,
2014.

The undersigned counsel for the respondents specifically represents that the requesied
extension of itme (o file respondents’ reply Wiel is not made for the purpase of delay or dilatory

wactics. This iy the first request for an extension in this matier by respondents.

Dated: November 14, 2014 Dated:

THORNDAL, ARMSTRONG, DELK, THE LAW OFFICES OF CHARLES R

BALKENBUSH & EISINGER ZEH, ESQ.

By: /s/ Robert £ Balkenbush Ry: B .

Robert F. Balkenbush, Esg. Charles B, Zeh, L.

Attorneys jor North Lake Tahoe Fire Astorneys for The Bowrd for Adminisiration of

Protection Districr and Public Agency rhe Subseguent Injury Accownt for the

Compensation Trust Agsuciations of Self-insured Public or Privote
Employers

Dated: 14 e 2014

DEPARTMENT OF BUSINESS AND
INDUSTRY DIVISION OF INDUSTRIAL

RELATIONS )
o 0 — -
B J:-’/J\”-—LD [ %j

Dopald T, Smith, Esq

Antoraeys for Administroior of the Nevada
Divivion of Industrial Relations of the Nevadn
Department of Business and Industry

i
i)

L3
Stip Nor Extension of T November 14, 34] 49
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ORDER
ITIS HEREBY ORDERED that the responderus’ tine to file their reply brief(s) is hereby
extended to December 29, 2014,

: e’ ¢
Dated his vzwday of ‘Nm{:mnbcr, 2014

B Al —

District Coust Judpe

PrE BAEE N
QDL BT T COURT Lo f 80T ARRT 42

SUBMITTED BY:

_}( e /' / ‘—w\

‘A L{ (/ f (€ ({'(L( ffl/wr,u“\
(arles R-Zeh, Esq.
The Law Offices of Charlcc R. Zeh, Lso
575 Forest Streey, Suite 200
Reno, NV 59509

-

Stip for Extongion of Time kovember (43014
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The Law Offices of Charles R. Zeh, Esg.

875 Forest Street, Suile 200

Reno, Nevada 89509
Tel.: (775} 323-5700 FAX: (775) 7R6-8183
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Electronically Filed
12/29/2014 07:08:06 PM
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Charles R. Zeh, Esq.

NV State Bar No. 1739

The Law Offices of Charles R. Zeh, Esq.
575 Forest Street, Suite 200

Reno, NV 89509

Phone: (775) 323-5708

Fax: (775) 786-8183

CLERK OF THE COURT

Attorneys for Respondent The Board for Adminisiration
of the Subsequent Injury Account for the Associutions
of Self-insured Public or Private Enployers

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
B R
NORTH LAKE TAHOER FIRE Case No. A-14-702463-1
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| 8 INTRODBUCTION

Nevada's Subseguent Injury Account for the Associations of Self-insured Public or
Private Employers (the Account)’ is a workers' compensation program that was created 10
encourage self-insured employer members of associations, as in this case, 1o hire or retain
workers with preexisting disabling conditions. CrysTaL M, MCGEE, BACKGROUND PAPER B1-1,
A STUDY OF SUBSEQUENT INJURY IFUNDS, Rescarch Division Legisiative Counsel Bureau
{Scptember 2000), p. . This purpose is accomplished through economic relicf provided to those
employers who knowingly aceept the risk associated with the hiring or retention in employment
of already impaired workers. See, NRS 6168.578(4). This risk is minimized hy reimbursement
from the Account to the self-insured for the compensation paid the injured worker in the cvent of
a subsequent industrial injury, il the compensation’ paid the injured worker is subsantially
greater by reason of the combined effects of the preexisting, permancent physical impairmicnt and

the subscquent industrial injury. See, NRS §16B.578(1) the "combined effects” rule.’

"The Account is adminisicred by the Board tor the Administration of the Subsequent Injury
Account for Seff-insured P'ublic er Private Employers (the Board and Respondent lerein), see, NRS
$16B.561 ihe members of which are appointed by the Governor of the State of Nevada, NRS 6168569,
The Administrator {(Administrator) of the Division of Industrial Relations (DIR) makes recommendations
1o the Board for the accepiance or rejection of applivations for reimbursement submitted by the member
Assoctitions, MRS 616B.575(8). In the exercise of its plenary wuthority, the Board approves in whole or
inv part, applications for reimbursement from the Account such as in tw instant appeal, NRS
G16B.375(1) and NRS 610B.578{G).

“To qualify under this section for reimbursement from the Subsequent Injury Account for Private
Carriers, the privale carricr mnst establish by written records that the emplover had knowledge of the
"permanent physical impairment” of the time the employee was hired o that the employee was retained
in employment after the employer acquired such knowledge, NRS 616B.578(4).

"Compensation includes both medical and disahility benefits. See, NRS 616A.090,

*1f an employee of an cmployer who is insuced by a private carrier has @ permanent physical
impairment from any cause or origin and incurs a subsequent disability by injury aristng out of and in the
course of his or hier employment which entitles the employee o compensation for disability that is
substantinlly greatee by reason of the combined effects of the preuxisting impairment snd the subsequent
jury than that which would have resubted from the subsequent injury alose, the compensation due must
be charged to the Subsequent lujury Account for Privaie Carricrs in accordance with regulations adopted
by the Adminisirator, NRS ¢16B.578(1).

Reply Binel’ 1 December 29, 2614
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Pettioners conecde that they must show the presence of a preexisting permanent
inpairment before reimbursement may be had from the Account. See, NRS 616B.578(3). "They
do not dispure, cither, that according to NRS 61613.578(4). see footnote 2. they must prove that
they had knowledge of the precxisting impairment either at the time of hire, or while the
employec was retained w employment but before the subseqaent industrial injury occurred. See,
Holiday Ret Corp v, State Div of Indus Rels , 274 P.3d 759, 2017 Nev, LEXIS 33, 128
Nev. Adv.Rep. 13; 2002 WL 1136405

According to the petitioners, however, NRE 6168.378(4), is satisticd upon proolthe
employer had prier knowledge of ", a lasting or abiding condition” which, they claim, was
satisfied in this case becuuse the selfinsured employer knew the injured worker "... bad four prior
fow back injuries," ROA 298;11-14. of some type of lasting condition, ... "which the employer
also knew would be a 'hindrance’ or ‘obstacle’ to employment.” ROA 250:23-25, 25114, See
also, ROA 251,10-25. They bootstrap themselves into being able to make this clafm beeause
petitioners construe the meaning of a preexisting permanent impairment as that whichis .. a
hindrance or obstacle o oblaining employment or to oblaining reemplovment if the employee iy
umemployed.' NRS 61613.578(3)." Petitioners' Opening Brief (PB), p. 9,14-16. See ulso, ROA
251;17-20. Thiy enables them to assert that NRS 61648.578(3) and NRS 61611.378(4) can be
satisfied upon proof that the employer had " knowledge of o permanent physical
impairment...[.]" PB. p. 18:6-7 {cmphusis added), that “was scrious.” ROA 2867,

Petitioners are mistaken, Notjust any preexisting disabling condition will jusiify
reimbursement as the rest of NRS 6168.378(3), which the petitioncrs conveniently distepard,

makes clear. There, the Legistawre determined that,

"As used in this section, "permanent physical impatrrient” means aoy permanent condilion,
whether congenital or caused by injury or disease, of such seriousness s to constitule » hindranes or
obstacle to ublaining employmient of o obtaining reernploy ment if the employee is uncmployed. For the
purposes of this section, a condition is not 4 “pennanent physical impairment” unless it would support a
rating of permanent impairment of 6 percent or more of the whole person if evaluated according to the
Anserican Medical Association's Guides ro the Evaluatlon af Permanent bnpairment g3 adopted and
supplemented by the Division pursuant to NRS 616C. 110, NRS 6168.578(3).

Reqly Wriel R Liceember 29, 2044
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- a conditipn is not & ‘permavent physical impairment’ unless it would suppurt o

rating of 6 percent or more of the whole man if evaluated according to the

American Medical Association Guides fo the Evaluation of Permancrr

Impairment [\he Guides) as adopted and supplemented by the Division pursuant to

NRS 616C. 110, NKS 616B.578(3).

Whether or not the preexisting condition is serious on some objective or subjective seale is of no
moment unless the preexisting permanent physical impairment supports a PPD rating of 6% or
morc, according to the Guides. A preexisting condition is not sericus enough unless it meets the
{est of this "6% rule.”

The petitioners also mistakenly assert that the "knowledge” requirement of NRS
616B.578(4) 1s satisfied if they are aware of "a® preexisting permaaent physical impairment. PO
po EB6. The statutory framework admits of no such Heense., Becunse of the "combined ¢ffects”
vule of NRS 6168.578(1), the only permanent physical impairment of import is the permanent
physical impairment, defined by NRS 616B.578(3), which combines with the subseguent
industrial injury 10 substantially increase the compensation paid the injured worker as a result of
the subsequent indusirial injury. In tum, the knowledge requirement is explicitly that of "the
permanent physical impairment.” Thus, unless the phrase "the permanent physieal impairment”
found in NRS 6163.578(4) was intended to have a meaning entirely different from the meaning
assigned the identical plrase used throughout the rest of NRS 016B.5378, it is patently clear, the
knowiedge requircment of NRS 616B.578(4) is not of "a” permanent impainment but of “the”
permanent physical impairment which Rilfills the "combined effects™ rule of NRS 6168 576(1)
Since words and phrases in g $latulg are (o be interpreted harmoniously with cach other 1o avoid
unreasonable results. this could lwwdly be otherwise. Sece, Nevada Attorney for Ijured Workers
v Nevoda Self Tasurers 4ss'n, 225 P.3d 1265 12710126 Nev.Adv.Op. 7 (2010).

These were the choices made by the Legislature when deciding (o impart with the State's
largesse. Since these choices made by the Lepislature are the product of the plain languuge of the
statute, they may not be disregarded or the statute rewritien, see, Holiday, supra at 761, as
attempted by petiticners. They have the burden of proving satisfaction with cach of the
requirements of NRS 6168 578, See, United Expasition Service Co. v. State Industrial Insurance

Systen, 109 Nev, 421,424, 851 P.2d 423 (1993},

Reply el 3 Decerine 29, 2011
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This case revolves around an accident prone, retired membaer of the North Lake Tahoe
Fire Protection Bistrict (NLTFPER, Afier s relatively incident free carcer as a firefighter und
emergency medical personnel, the injured worker suffered several nagging back injunies toward
the end of his tenure. Though the petitionets label these tour back injuries as abiding and serious
conditions, ROA. 286.3-6, none, individually, or in concert supported a rating according to the
(uides of 6% or more, PPD, whole person. ROA 129, 130,

The preexisting permanent physical impairment which the petitioners chose (o satisTy the
6% PP threshold requirement of NRS 61683.578(3) was spondylolisthesis. ROA 130, Since the
other conditions to the back would not have supported a rating ol 6% or more according fo the
Guides, see, ROA 129, 130, the petitioners had no choice but o offer up spondylolisthesis as the
preexisting condition upon wihich to basc its claim for reimbursement, NRS 616B.578(3). Jtis
beyond dispute that spendylolisthesis was not discovered untif after the sobscquent industrial
injury had ocowrred. ROA 123, Under Holiday, therelore, the knowledge of spondylolisthesis
was dehinquent und ineftectual w justify reimbursement. Holiday, supra at 762,

Petitioness' misconceptions outlined above, therefore, are the artifice they deployed 1o
forpe a claim that because they knew of these other nagging injurics to the injured worker's ower
back before the date of the subsequent industrial injury of November 30, 2007, they meet the iest
of NRS 016B.578(4) even thouph knowledpe of spondylolisthesis, the only condition that
actually micets the definivon of a preexisting permanent physical impairment, was not oblained
unti! after the date of the subsequent industriat injury. ROA 291,15-18. Stated another way,
petitioners offer conditions to justify relicf that are unworthy of rewarding the risk against which
NRS 616B.578 was intended to provide a hedge. Spondylolisthesis is unworthy because it was
discovered after the subsequent industrial injury and, thus, the decision to hire or retain was made
withoul knowledge of this condition. To reward the employer under those circumstances weuld
be akin, as stated in foliday, 1o permitting the petitioners 1o purchase casually insurance in the
face of a statute that was inlended 1o encourape risk-takers, NRS 61613.578(4); [fuliday, supra at
762,

i

Haply Beiel 4 December 28,3014
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The four other back injuries are unworthy of rewarding risk becaunse cither individually or
in concert, the risk they pose is insufficient. The statute rewards risk only if the preexisting
permanent physical impairment, of which the petitioners must have knowledge, evinces a
condition serious enough to support a PPD of 6% or mare. NRS 616B.578(3).

Ir: short, the cobbling of unworthy conditions do not & worthy application make.

I STATEMENT OF CASE

See, the Introduction, in particular, page 4, lines 15-28, page 3, lines 1-4,
[l JURISDICTION ON APPEAL

NRE 6168, 5787y allows {or a direct appeal 10 the District Court of 1 final decision of the
Board.

IV,  ISSUES ON APPEAL

| Whether the Board was correct when it detocrmined that a preexisting condition, in
this case, spondylolisthesis, which meets the definition set out for a penmanent physical
impatrment in NRS 616B.578 but whose discovery was delinquent because it was diagnosed after
the daie of the subsequernt industrial injury, may not be esbbled topether with other conditions.
known to exist prior to the date of the subseguent industrial injury but which, either individually
or in concert, do not risc 1o the level ol a preexisting permanent impairment, to establish
eligibility for reimbursement from the Aceount.

2. Whether substantial cvidence supports the Board's finding that the preexisting
permanent physical impairment was spondylolisthesis and that it is a separate and distinct
condition from the various back ailments such as a herniated nucleus pulposus, that were known
to the self-insured prior to the occurrence of the subscquent industrial mjury.

3. Whether the Board comrectly determined that the cobbling together of statutorily
deficient impairments do not a whole claim make.
Y. STANDARD OF REVIEW ON APPEAL

The Court's function in this case s 1o determine whether substuntial evidence exists 1o

support the Board's decision and whether or not the Board's decision is "..infected by legal crror.”

Holiday, supra ay 761, Holiday recognizes thal while pure questions of law receive i de novo

Reply Brict ] Checemnber 249 2001
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review by the Court, deference is to be accorded the Board's statutory interpretation when it falls
within "...the language of the statule. fbid. And, for clear and unambiguous statutes, neither the
Court nior Board may offer a construction beyond the "...imcaning of the statute isell” Ibid,
Thus, even when the Court might disagree with the policy sct cut in the statute or the outcome
that the plain and ordinary meaning of the statute vields, “[ilt is the prerogative of the Legislaure,
ot .. [the court], to change or rewrite a statule” Jhid,

Holiday quoted NRS 6168,587(4), an analog to NRS 616B.578(4), a statuie central 1o this
case. The Court concluded that the provision in NRS 616B.587(4) requiring the carrier to
“.cstablish by written records that the employer had kaowledge of the ‘hcrmancm physical
trapatrment’ at the time the employee was hired or that the employee was retained in enmiployment
alter the employer acquired such knowledge ... was “.. lanpuage that is plain and unambiguous.”
I, at 76). Thus, the Court concluded that ... neither the appeals officer [nor Board, here] nor
this court is permitted to search for meaning beyond the statute Hself)” Jhid.

The Board only adds that where, as here, an administrative body s charged by the
Legislature with admdnistering the stalutory framewaork, including the promulgation of
regulations, see, footnote one, supra, there is additional reason o give to deference 1o the
adimimstrative body's inlerprefation of the statutes. See Public Agency Compensatton Trust
(PACTY v Dlake, 265 P.3d 694, 2001 W SB78138 (Nov. ), at 2, 127 Nev Adv.Op 77 d  fhus.
provided the Board's interpretation of NRS 616B.578 is not in conflict with the statutory
provisions it is interpreting or excecds ils starutory authority, deference should be accorded to the
Board's view that NRS 616B.578 requires petitioners to establish: (1) that at least one preexisting
impairment would support a rating of 6% or more in satisfaction of NRS 616B.378(3): (b) that it
is this condition which must combine with the subsequent industrial injury to substantally
inercase the comipensation paid, NRS 616B.578(1 ) and, (c) that petitioners are able to establish
by written record they had knowledge of the permanent physical impairment which combined
with the subsequent industrial injury to satisfy NRS 6163.578(1).
it
1

Reply inef [ Beoembe 79 2014
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Vi,  STATEMENT OF FACTS

i The employee the subject of the underlying workers' compengation claim was a
very accident prong, long time EMT member® ROA 039, of the North Lake Tahae Fire
Protection District (NLTFPD), 1le suffered from sporadic bouts of injuries intermittently marked
with significant periods of good health without incident or complaints about his low back, the
area, also, of the injured worlcer's body that is subject of this claim. ROA 125, 147. Aficr cach
injury, he returned to work, full dury, including his fast injury when he returned o work and
retired according to the Fire Chief for the Department. ROA 261,13, 280,23-25, 281:1-7.

2. The medical history beging on September 18, 2001, where the medical repont
reveals the injured worker was treating for L/S sprain, R/O L4-5 dise. ROA 029,

3 Nothing further is reported until August 22, 2002, whes the injured worker hurt
hiy back lifting a fire hose. ROA 030, The C-4 stated it was a L-S spasm, with an MRT peading.
ROA 031, Geerge Mars, M., in a report dated September 19, 2002, diapnosed lumbosaeral
spraw/strain with somatic dysfunction and myofascial paia for the body parts at issue, bere. ROA
036. A light duty work refease wag given with a follow up in two weeks, bid. An MRI dated
November 4, 2002, was conducied and the results were L3-81 large central dise protrusion and
L4-L5 degenerative disc bulge. The remainder of the examination was unremarkable. ROA 037

4. The injured worker was scen again by Dr. Mars and in his report of November 13
2002, the impression was a large herninted nucleus pulposus (FINF) at L3-LS1. The HINP is the
gelatin like core of the intervertebral discs. TCis st a portion of the vertebra fisclll See,
frtervertebral disc, Wikipedia, the frec eneycelopedin. There was some pathology but he was
doing well, Trr. Mars was going to let the injured worker retumn to regular activity for g month o

see how that went. ROA 038,

it
i
i
e injured worker first became employed with the NLTFPD on Getober 1, 1981 ROA 002
Reply Brief 7 Decentbwer 31924 1
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3. Next, the injured worker was seen by Hilard L. Fleming, M.D. In her report of
Japuary 6, 2003, she said that the injured worker was a “...very pleasant gentleman, not in any
acute distress. He moves around the examining room wilhout sny appreciable difficuly.” She
noted that the MR1 revealed:

.. minor degenerative bulge at L4-5 without any neurs) compression. Thereisa

fittke Jateral vecess stenosis bul appears non-significant. At L5-S1 he has a large

ceniral disk protrusion that is not cavsing significant stenosis, although it certainly

does impinge upan the thecal suc. ROA 044,

She also observed: “His L5 nerve roots, however, appear to be compromised within the foramina
bilalerally, probubly as a result of a very subtle listhesis of L5 on S1, as well a5 some collapse of
the disk." ROA 041,

6. -In their opemng brief, petitioners baldiy attribute o Dr. Fleming that the ™.
firefighter was a surgical candidate for a lumbar decompression and fusion as early as
2003, See, Pelitioners' Openiong Brief (PB} p. 2, 13-14. (Emphasis added). Petitivners strain
credulity, here. They cropped key portions of Dr. Fleming's statement.  She aciually stated:
"Finally, in terms of surgery, if he [the mjured warker] were to get to the point where his
guality of life is impuired sefficiently, ... then, he would be & gond candidate for surgery "
RGA 041, {Emphasis added). She added: "Certainly al this stage, he [the injured worker] does
pot feel like he wants to consider surgery, und in fact, T sce no reasen to recomniended it
uniess his problems impair his life style to a greater extent than they are at present. ROA (41
{(Emphasis added). Fer diagnosis was "...low back pain and resolving bilateral radiculopathy. |
suspect the radiculopathy was L3, although it cannot be confirmed at this time, but those are the
routs that are potentially mast impinged.” ROA 041,

7. Even the petitioners disagree with the claim, in the Opening Brief, that the njured
worker was a candidate for surgery as eatly as 2003, The petitioners' third party administrator
wrote w1 Dr. Mars the (olowing: "Nevertheless, from Dr, Flemimg's consultation we gather thig
Mr. [the injured worker's redacted name| was not a candidate for surgecy, nor does he appear
to be at the present time," ROA 045, (Emphasis added).

"

Reply firjef & ecember 249, D14
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g Regardless, petitioners made no showing that Dr. Fleming's report with the
reference to "listhesis™ was in the possession of the NLTFPD prior to November 30, 2007. ROA
297;19-25. 1t was, howsver, the only document produced which madc any reference {o a
"listhesis" before the discavery of the allegedly preexisting permanent impairment,
spondylolisthesis, which was discovered afier the subscquent industrial injury, the incident of
Novemnber 30, 2007, ROA 088 (an MRI which commented that there was "no anternbisthasis on
the prior standing film of 03/20/08), 135, 127, 141, (47, 148,

4. On May 3, 2003, the injured worker sullered 4 back strain. The third party
administrator considered the fnjury an exacerbation of the low back condition. resulting from
twisting and bending through the center walkway of an ambulance. ROA 044,

0. On May 7, 2003, Mike Livermore, the claims adjuster with Alternative Services
Concepts, LLC, wrote 1o Dr, Mars (“the Dirst Livermore Leuter™) Lo reguest that he review the
claim and advise as to whether the employee should be given one or more permanct work
restrictions or given retivement as the result of his HNP. ROA 045, The applicant placed
significant emphasis on this letter at the hearing, apparently, because of the following contents:

We are concerned, however, due (o the frequency and seemiing ease of recurrence,

that the underlying fow back condition you have described as a large TINP at LS-

51, may predispose [the employee] o sustaining a severe worsening forcing

surgery the continues w work full duty as a firefighter. We note Trom your 11~

13-2002 report that you have atready considered this and therefore inquire now

whether or not fthe employec] should [sic be] placed on permanent work

resirictions to prevent that outcome. ROA 045,

11, Petitioners' reliance on the first Livermore Letter to Dr. Mars in the Opening Brief,
notwithstanding, there is no evidence in the record that this letter was ever reccived by the
NLTEFPD prior to the subsequent industrial tnjury of November 30, 2007 ROA 30112207

12, Dr. Mars did not subseribe o Mr. Livermore's characterization of the injured

worker, His response was to diagnose al L3-S1 a large central dise protrusion, low back pan,

"Petitioners claim in their Opening Brief that a courtesy copy of this first Livermore Letier was
st to the N1YFPD, See, O, p. 2,26, There is no proof, however, in the record that s, w fact,
occurred or if it did, that it occurred in a timely manner. No ong wus produced by the petitioners who
could estify as © when this document actually arrived in the NLTHPD files.

Reply Brief 9 Dowmbe 29 20i4
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and recent exacerbation {or the previous work refated injury. He then released the injured worker
to "regular duty™ without restrictions, according to the note dictated May 13, 2003. ROA 046.

13, Under these circumstances, the Board could well believe that even if the appheant
was in possession of these documents, ROA 045 and 046, they would not have alerted the
applicant to a serious back condition, much less, one of spondylolisthesis, given the focus on the
separate condition of HNP, ROA 302;1-4, and the fact that the injured worker was promptly
returned {o work, Wl duty by Dr. Mars, ROA 280;12-14, 22225, 281;1.7, 301,17-20, 302,410,

14, The injured worker was cventually seen by Michael Shapiro, M.B. ROA 050,
who diagnosed discopenic lumbar puain, secondary to herniated dise at 1.5-81. ROA 051, Inhis
July 17, 2003 report, Dr, Shapiro said that the injured worker was now doing "fantastic following
his sceond cpidural with me...." ROA 051, The plan was a return 1o work full duty as a fueman
following the results of a functional capacity examination. #id

is. On July 28, 2003, Steven Haltan, P.T., performed a Functional Capacity
Evaluation (FCE) of the employee. Me. Hallun found that the employec was capable of
performing his pre-injury job without restrictions. He completed the Fireligher Selection, Ine.,
Physical Ability Standards above and beyond stated levels without any production of symptorns
ROA 053 My, Flallan concluded that the testing placed the employee " easily into the Very
Healthy physical demand level consistent with his job demands.” /bid, (Emphasis in ongmal).

16, In Dr. Shapiro's last report of August {, 2003, his impression was: "Discogenic
lumbar pain, hermiated disc; resolved.” ROA 055.

17.  Ontcbruary 23, 2004, the employee slipped and fell on ice, injuring his tail bone,
ROA 057, ROA 236:10-11, or sacrum, This injury was diagnosed as  “solt tissue, strain injury.”
ROA 058, He was ultimately refeased w full duty. ROA 280:24-25, 281;1-7.

i18.  Onluly 15,2007, ROA 068 the injurcd warker slipped off a mnning board of a
fire truck and injured his lower back, ROA 236;20-22, with a diagnosis of fumbar strain with
rudiculopathy, ROA 65, 236;20-22. Aficr treatment, the cmployee was refeased withow
restrictions, as wus always (he case. ROA 280,24-25 281;1-7.

i
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19, Lxcept for the reference by Dr. Fleming to "subtle listhesis," no health care
professional was alerted by these conditions prior to the date of the subsequent industrial injury
that spondylolisthesis was a presenting condition or a condition whose onset was imminent,

ROA 029-033, 035-038, 042-044, 046-052. Summarizing the disgnosis contained in these pages,
the injured worker had low back pain, s herniated nucleus pulposus at [.5-81, lumbosacral
spratv/strain with somatic dysfunction and myolascial pain, radiculopathy at the 1.5-81 levels,
and an L5 spasm. Dr. Fleming added a minor degenerative bulge at L4-1.5, without neural
compression, s non-significant, Hitle Iateral recess stenosis and a large L3-51 bulge. ROA 040,
Furthenmore, the petitioners did not consider these back problems the precursor o
spondylolisthesis, ROA 279;1 7-9, 280:4-8, none of which prevented the injured worker from
returning to worlc. full duty. ROA 280;12-14, 281:1-7. The radiating pain is noted as sccondary.
not o spondylolisthesis, but o the NP, ROA 051,

20. On Nevember 3¢, 2007, when the subsequent industrial wjory cccurred, ROA
108, 109, the employee was injured while carrying someome up a light of stairs. ROA 2378 11
This injury lingered for some time and ultimately the employee sought carc through wurkers'
compensation on January 29, 2008, RUA 074,

21 Following this incident, the mjured worker was secn by Michacl Salas, M.D). Tir.
Kalay' imspression was fow back pam, lumbar radiculopathy and o history of L5-81 hemiuted disc
and lumbar degencrative dist disease. This was the diagnosis as of March 18, 2008, There was
no mention in the examination repont of spondylolisthesis. An MRE was also ordered by Dr.,
Salas. ROA 077-074.

22 On March 19, 2008, Mr. Livermore wrote another letier {the second Livenmore
Letter) in which he takes note of the reference from Scott Hall, M.D., ROA 126, of increased low
back symptoms. Mr. Livermore also references the lumbar dise injury previously established.
The letter says nothing, however, about spondylolisthesis. ROA 079,

23 On January 3, 2009, Bruce E. Witmer, M., evalvated the employee's lower buck
for the Noveraber 30, 2007 injury. Dr. Witmer felt the current industrial injury

1t

Reply Href bl December 29, 2011

L

000436



[

A

e

... appeared to be an aggravation of a previously existing lumbar disc with

radiculitis 2 component of pain as well as some local component of pain. The link

was inflammulory aggravation of the employee's prior disc abnormality resulting

in radiculitis symptomatology as well as the local symptoms. Medical, epidural

injection, physical therapy and consideration of surgery were recommended. A

light duty release was given to the employce. ROA 240:2-12
Mo discussion of spondylolisthesis was evident,

24.  On March 15, 2010, the employee had back surgery. ROA 242:6-7. A posierior
decompression and fusion al the 1.4-L5-81 levels were performed. ROA 092,

25, OuApril 6, 2011, Dr. Hall opined that the employee could not retuen Lo work full
duty because he was concermed that the paticnt's return o work as a firelighter would
compromise personal and public safety and certainly result in re-injury. ROA243;2-11 A
sceond FOE was recommended. Jbid

26. Beginning in July ol 2011, the smployee saw Jay O Morgan, MDD, on one or
more cccasions. ROA 243;12-16. During this time period, a physician, presumably Dr. Morgan,
gave the employee light duty restrictions but alse, a full duty release effective August H1, 2011
ROA 243;15-16.

27, When the cinployee returned to work on August 1H 2011, 1t was to a full duty
fircman status. ROA 280:24-25, 2R1;1-7. Tle then refired the next day. ROA 244;3-5,

28.  Alter multiple disability rating examinations and subscquent injury reviews, the
employec was found 16 have a 21% whole person impairment for his lumbar spine for the
November 30, 2007 incident. See, report of David D. Berg, D.C., CLC.E.. ROA 134, Further,
conewiring in what he thought Jay . Betz, M.DD.. had opincd when Dr. Betz conducted his
"subscquent injury review,” ROA 124-130, Dr. Berg upportioned the 21% at 50% for the
preexisting condition and 50% for the subsequent industrial ijury. fhid, In Dr. Betz's opinion,
95% of the cost of the current claim was atfributable to the preexisting pathology of the humbar
spine. ROA 130, 244-247. Thercfore, in the opinion of Dr. Betz, this claim was eligible for
subsequient injury account reimbursement, since Dr. Betr was also of the opinion, rendered on
Neovember 28, 2011, ROA 123, that (a) spondylolisthests was the preexisting condition, (b if pre-

dated the injury of November 30, 2007, ROA 129, and (¢) that the spondylolisthesis”...is
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associated with at least 7% whole person impairment (WPI.L..." Censequently, according to Dr
Bety, this case met the 6% preexisting WP threshold required lor Subseguent Injury Fund
analysis. ROA 130,

29, By conirast, all of the other conditions, combined, sucl as the herniated nucleus
pulpasus, would support at the most, 2 4% PPD under the Gurides,

30, The medical reporting contemporaneous with the declsion to hire or retain which
the emplover would have secn, therefore, clearly would not have sagpested Lo the employer that it
was dealing with an injured worker whose peesenting symptoms were the symptomatic of
spondylolisthesis or who was already suffering from spondylolisthesis.

31, During the hearing, Mr, Balkenbush called, as witnesses, NLTFPD Fire Chuel

-Mike Brown and Sharon Cary, the District's business manager and human resource director,

ROA 253-282.

32 Ms. Cary testified that she had no independent recollection that the letier of May
7, 2003, upon which the applicam chose o rely, was presented by Ms Cary o any Fire Chiel ol
the Departiment. She also did not know when the letter of May 7, 20073, became a part of the
injured worker's file. ROA 259;6-7, 260:12-16.

33, Chief Brown was questioned about whether the TINP and other injuries suffered
by the injured worker w the back would have been u hindrance 1o obtaining a job or maintaining
employment with the Department. See, ROA 272, 273, Te stated that as far as he wasg
concerned, the information brought W the his altention about the injured worker, would not have
prevented the injured worker from securing or maintaining a job as a firefighter. ROA 272:9-14,
273;1-7. He also admitted that after each injury suffered prior to the injury of November 30,
2007, the injured worker returned to work on a [ull duty status, ROA 280;12-14, 22-25, 281,17,
and when the injured worker setired, he had been released (0 work, full duty. ROA 281;1-7,

34, Assuming, arguendo, that spondylolisthesis was present prior to the November 30,
2007 industrial injury, the recitation of the injured worker's health history reveals no proof by
written record that it had knowledge that the injured worker suffered from the preexisting

condilion, spondyleisthesis, prior to November 30, 2007, The first wrilten mention of
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spondylolisthesis does not appear until it was captured by Reynold Rimoldi, M.D., referencing «
aote of March 20, 2009, from Dr. Witmer. Dr. Rimoldi's report is dated August 20, 2011, ROA
092, 098, 499

15, Tt was during the tregtmem for this injury that spondylolisthesis was {irst
discovered. lmaging. according to Juy E. Betz, M.ID., was the source of the discovery during the
course of treatment for the November 30, 2007 incident, ROA 125,

36, The reference 1o "listhesis™ in the Fleming report never became patt of the
applicant's written records, before the occurrence of the subsequent indusirial injury. ROA
297,14.25,

37. The applicant has failed (0 prove by written record, knowledge of a preexisting
permanent immpairment, as defined by NRS 61683.578(3) und explained by Holiduy.

38, The condition of TTINT and the other, interim back injuries suffered prior w0
November 30, 2007, such as radiculopathy, # back sprain, lumbar dise abnormalities, and the Hke
do not rise w the level of a preexisting condition as required by NRS 616B.578(3). ROA 11, (2,
130, 249,12-18. Mone was cver thought to suppout a rating ol 6% or move, PPD, according 1o the
Guides and, thus, they could not meet the threshold requirenient of a preexisting permanent
physical impairment as delined by NRE 616B.5378(3) ROA 130,

39, ‘The applicant concedes that 1NP is a distinct and separate condition from
spondylolisthesis, ROA 300:23-25, 301:1-2.

40. At the conclusion of the testimony of the applicant’s witnesses, Mr., Balkenbush
stated: “Now, wha! the administrator T think tried to do in this case is to require the employer to
have exact medical knowledge of the preexisting permancy physical npairment.” ROA 286;11-
13. Mr. Balkenbush fusther informed the Board that the emplover only had to know that the
employee had a low hach condition that “was scrious™ ROA 286:3-6.

41, Ihe Board deliberated. Vice-chairman Wachter provided his thoughts:

There's no evidence to suggest that DDIR 18, 19, and 20 [ROA 039-041] wus given

to the fire department, And after every incident - - [the employee| was returned to

regular duty and the doctor didn't say that there was a problem. So | don't see how

the fire departrent would have recognized that there was a - - more serious
problem. ROA 301;13-20.
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42, Chairman lannone agreed that NLTFPD produced no proof it had writien
knowledge of a preexisting serious condition prior to the subscquent industrial injury. ROA
301;24-25, 302,1-8.

43, Maember Smith moved 10 uphold the Administraior's recommendation beeause the
applicant faited to prove kaowledge vnder Subsection 4 of a condition that satisfies the definition
of Subsection 3. ROA 305;4-16. The motion was adopted. ROA 305,25, 306;1 306:4-14.

VIL.  Argument

The Court Should Sustain the Board's Determination That the Cobbling Together of

Physieal Impuirments That Are Individually, Statutorily Deficient in an Attempt fo

Mold 1 Statutorily Sufficient Claim for Reimbursement Does Not Satisfy the

Eligibility Requirements of NRS 61613.578 (In the Case of NES 616H.578, the Sum of

Deficient Pares oes Not Make Whole a Claim for Reimbursement).

A, Caobbling of Statutorily Deficient Impairments Does Not Make a Statutorily
Sufficient Claim for Retmbursement under NES 616B.374.

Petitioners try to cobble together siatutorily inadequate impuirments 1o fashion a condition
that justifies reimbursement from the Account. Spondylolisthesis is the preexisting condition
because Dr, Betr claims it would support a rating of 7% or more, in satistaction of the 6% rule of
NRES 61683.578(3). Spomdylolisthesis is statutortly, however, insufficient. It runs afoul of
Holiday, because the conditiun was not discovered by the sell~insured until after the subscqﬂem
injury occurred. ROA 125,

Therefore, petitioners offer variouy nagging back injuries which occurred prior to the
subsequent industrial injury to satisly the Holiday timing requirement for proof of knowledge of a
preexisting permanent impainment. These conditions, however, are statutorily deficient because
none, ROA 130, would support a PPD rating of 6% or more, to meet the definition of
preexisting permanent impairment.

Thus, petitioners ask the Board and this Court to accept the cobbling of these individually
defictent conditions to make whole, a claim for reimbursement. This cobbling does not saisty
the eligibility requirements of NRS 616B.578. Analysis begins with NRS 616R.578(1), quoted in
the margin, See, footnete 3, supra. From the first sentence of the statute, it is impossible to
dispute that an applicant must prove the self-insured ”... employce has a permanent physical
impuirment from any causc or origin who then incurs a subscquent disability by injury arising
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out uf and in the course of his employment ..." NRS 616B.578(1) (emphasis added). At the
outset, then, an applicant must be able to prove the existence of a permanent physical
impairment and a subsequent industrial injury or there is no claim.

Next, petitioners must prove that the injured worker is entiticd “... (o compensation {or
disability that is substantiafly greater by reason of the combined effeets of the preexisting
impairnient and the subsequent injury than that which would have resulied from the
subsequent injury alone .." NRS 6168.578(1) (coaphasis added). This is the combined effects
rule of NRS 616B.578(1) discussed sbove There are at least four key words or phases in this
portion of NRS 616B.578(1), Taking the easiest to mterpret fipst, NRS 6168, 578(1) nequnes
proof that the compensation paid is substantially greater than if there had been only the
subsequent injury. Minor increases do not gualify.

The "combined effects rule,” however, requires more than proot that the compensation
paid was substantially greater. The "combined effeets rule” also requires an applicant to show
that the substantial merease in compensation was duc o the combined effects of the preexstiop
impairmcnt ang the subseguent injury.

What, then, is the preexisting impairment? From any fair and reasonsble reading of this
statute, the reference to the preexisting impairment in the combined effects clause can only be
o the preexisting permancent physical impairment, whick is the condition in the first pan of NRS
61613.578(1) that precedes the subscquent injury. The term preexisung impairment s
synonynious with the preexisting permanent physical impairment,

The preexisting permanent physical impairment, however, is not simply any pathology
because the term is defined. NRS 6161.578(3) states that "... & condition is nol & 'permanent
physical impairment' unless it would support a rating of permanent impairment of 6 percent or
wore of the whole man i evalusted according o the ... " American Mcdical Associstion Guddes
MRS 616B.578(3) (emphasis added), Thus, while the injured worker may have many precxisting
pathologies, they are irrelevant for subsequent injury purposes unless the petitioner can show that
the pathology supports a rating of 6% or more according to the Guides  Furthermore, the

expression is stated in the singolar. Conscquently, the aggregation of conditions tu equal a PPD
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rating of 6% or more will not do. At least one impairment must be shown to support a rating of
6% or morc to state a claim for relicl.

There is, however, mere. The condition, therefore, which satisfies the 6% rule as the
preexisting permanent impairment must atso be (he preexisting condition which combines with
the subsequent industrial injury to precipitate a substantial inceease in the compensation paid.
The pathology relied upon must satisfy both conditions. NRS 816B.578(1) admits of no other
meaning since it explicitly requires proof that the preexisting permanent physical impatrment al’
6% or more, whole man, combined with the subsequent injury to substantially increase
compensation, ‘

This leaves, then, the knowledge requirement of NRS 616B.578(4). 1t is quite specific. [t
is also contained in a statute the analog of which the Nevada Supreme Court abready determined
wus unambiguous, The interpretation, therefore, of the statute must be derived (rom the plain and
ordinary meaning of the {erms employed by the Legislature, See, Holiday, supra al 761,
Specifically, an applicant must prove by wrirten records knowledge ol ... the 'permancent
physical impairment' ..." NRS 6163.578(4). The knowledge is not, then, of a permunent
physical impairment. The statute expressly refers to the permanent physical impairment.

What, then, is the permanent physical impairment” Unless ane is to presume that the
Legistature made reference in NRS 616B.578(4) 1o a2 permancent physical impuitment that was
entirely unrelatcd to the rest of the statute, the reference o the penmanent physical impatrment
must be a reference to the condition that meets the definition of a permanent physical impairment
as identificd in MRS 616B.578(3), Since "... whenever possible ... 'statutes within a statutory
scheme ... fare to be interpreted] ... harmoniously with one another to avoid an unreusonable ot
absurd vesalt. {,|” the phrase could have mo other meaning. Nevada drornaey for infjured
Weaorkers, supra at 1271

And, as explained, that condition, n wrn, can only be for purposes of NRE 616B.578, the
permanent physical impairment which combines with ihe subsequendt industrial injury to
substantially increase the compensation patd. Stripped of all overburden. then, kaowicdpe

required by NRS 616B.578(4) must refer to a permanent physical impairment which: {(a) imcets
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the 6% threshold definition of NRS 616B.578(3); and (b) also combines with the subsequent
industnal injury to substantially increase the compensation paid. Further, due 1o Hofiduy,
kKnowledge of, must precede the subscquent injury.

Applying the explicit eligibility criterion of NRS 616B.573 to the conditions relied upon
by the petitioners to justify their application for reimbursernent, they are patently statutorily
insufficient. That is, spondylolisthesis is inadequate beeause i was discovered afler the
subsequent injury occurred. ROA 125, The four back injurics which the petitioners claim they
coubd prove knowledge of their exisience pre-dating the subsequetst industrial injury, arc
inadequate because none of those conditions, individually or in concert, satisfied the 6% rle of
NRS 616B.578(3). ROA 130. Pctitioners' ¢laim moust be rejecied unless the Courf is of the mind
{o reject the inferpretation given by the Board to NRS 6168.578 which precludes the cobbling of
otherwise statutorily deficient conditions inte a valid claim for reimbursement.

The simple fact of the matter is, the Board's interpretation is fivst, correct, and secondly
entitled to defercnce in contrast with the inlerpretation urged by the petitioniers on the Court. The
Board's inferpretation is correct because it is consistent with the plain meaning of the ferms the
Legislature deployed in NRS 6168.578. H originates or flows from the plain meaning of the
terms employed in a statute the Nevada Supreme Court determined was unambiguous,

The interpretation is also entitled to deference because it relics upon the actual words used
by the Lepislatuee. No words ure added to the statuie by the Bourd's analysis and by the same
token, nu section is read out of the swatutes by the Board's interpretution. [n contrast, the
petitioners’ iterpretation disregards key language of the statutes. Petitioners, as indicated, assert
that the pursuit of a claim involves proof of a preexdsting permanent physical impairment, see,
PO p., 18,6, when NRS 616B.378(4) requires proof of the permancnt physical impairmeni, a
defined term in the statute, The petitioners inject the word "a" when the statute uses "the" as the
modifier of preexisting permanent condition in NRS 616B.578(4).

Similarly, petitioners ry to rewrite NRS 616B.578(3) by reading or writing out of the
statuic the “6% rulc” it contains. When they defined a preexisting permanent physical

impairment, they completely ignored ia their briet and in argument to the Board, the "6% rule.”
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arguing only that proof of a hindrance to employment was the lynchpin to the statute. PO, p.
9,13-16. This lead them to obsess with a lengthy discussion of the distinction between objective
and subjective knowledge. Whether a condition was a hindrance 1o employment, however, is of
no moment, if the condition would not support a PPD rating of 6% or more under the Guides.
The petitioners occupation over subjective or objective standard for deciding whether the
condition is u hindrance to employment is meaningless, if the condition does not first satisfy the
&% rule.

Petitioners' cobbling effort must, therefore, be rejected because it requires for its survival
a rewrite of WNRS §16B.578. A rewrite, however, is plainly impermissible inasmuch as thé
Holiday casce, as indicated, siated that the exact analog of NRS 616B.578(4) was urambigucus.
See, Muaxwell v, State [ndus. Ins. Sps., 109 Nev, 127, 849 P 2d 267 (1993) {(where the stotute is
plain and vnambiguons, a court ", should not 'add to or alter [the langeage] ... Furthermure,
no one could seriously argue, etther, that NRS 616B.578(3), where the 6% rule is found, is cven
shphtly ambiguous. A statuie is ambiguous if it is susceptible to more than one interpretation or
1t 1s silent on the issuc before the court,  Nefson v, Fleer, 123 Nev. 217, 224, 163 P.3d 420
(2007). There is nothing which smacks of ambiguity in NRS 616B.578(3). Disreparding an
entire sepmont of NRS 6168.578(3) or poing outside the statute by changing words, ay petitionurs
atlempt, may ot be countenanced.

Statutes, indeed, are 10 be construed by courts to give full meaning o al! their parts and
language, See, Employers Iy Co. v, Chandler. 117 Nev 421,425, 23 P.3d 355 (2001). Statutes,
atso, should be constiued to avard rendering portions of itnugatory  Cf. Clark v. Doumani, 114
Nev. 43, 51 (1998). The petitioners approach to NRS 616B.578 transgresses both of these canons
ol statutory interpretation. 'Thus, unless the Court were to add a third definition 1o NRS
61613.578 into the mix, the interpretation given by the Bourd to NRS 6168.574, peneratly, and in
particular, to NRS 616B.578(1), (3) and (4) should be accepted by the Court. Petitioners’
cabbling of statutorily inadequate conditions to make a slatwiorily sound claim must be rejected.
1t
it
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B. Substantial Evidence Supports the Board's Determination That Spondylosis
Is the Precxisting Permanent Physical Impairment.

Petitioners state in their opening brief that the Board .. .unilaterally and improperly
characterizes the prior permanent physical impuairment as a hyper-specific disgnosis of
‘spondylolisthesis.™ PO, p. 6:21-23. The criticism is mystifying inasmuch as the petitioner chost
spondylolisthesis as the preexisting permanent impairment, ROA 125-130.

Petitioners also had no other option. Spondylolisthesis was the only condition shown by
the petitioners that would support a rating of 6% or more under the Grides. ROA 130, Bets's
analysis, ROA 130, Furthermore, the subscauent industrial injury of November 30, 2007, also
the petitioners' choice of condition, wus ultimately given a PPD rating of 21%. This was. in turn,
apportioned, 50% for the preexisting conditions, snd 50% for the subscquent industrial injury.
ROA 130. Dr. Betz then inveighed and stated that the spordylolisthesis of the injured worker
would at feast warrant a 7% or more PPD rating, according (o the Guides. ROA 130, Thu,
simple math reveals that the preexisfing conditions atiributed to the various strains and the HNP
were left, in total, the 3-4% residual {rom the assipnment of the 7% or more rating Dr. Belz gave
spondylolisthesis.

‘The Bourd, then, simply followed the petitioners lead to determine that spondylohsthesis
was the preexisting permanent physical impairment the petitioners offered the Board for
consideration. ROA 130, The Board also simply applicd the information squarcly in the record
Lo conclude that none of the preexisting conditions such as the strains to the back and the HNP
met the definition of a preexisting permaneat impairment for their want of support of a PPD of
6% or morc. Thuse canclusions were not plucked out of thin air, Grownded in the record,
substantial evidenee supports the findings that petitioners cobbled together statutorily insuflicient
conditions 1o justify a claim for reimbursement. See, Maxwell, supra al 331

. Substantial Evidence Also Supporis the Bourd's Findings That (a) the

Spondylolisthesis Did Not Become Known until after the Subsequent

Industrial Injury und (b) the Board's Charactevization of the Various Other
Minor Back Ailments Are Separate and Distinet from the Spondylolisthesis

Conceivably, petitioners will assert, if they have not alrcady, that the nagging back
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was present,

On December 19, 2011, addendum was done by

Dr. Berg. He agreed with Dr. Betz's evaluation and
apportioned the PPD by 50 percent. He recommended 11
percent whole person impairment for the current claim,
leaving 10 percent whole person impairment for the prior
pathology.

As of March 7, 2012, Dr. Morgan suggested preop
through Dr. Peterson since the patient agreed to have the
hardware removed.

On March 20, 2012, the patient had another PPD
evaluation with Dr. Bigley. Table 15-7 of the Guides
allowed 12 percent whole person impairment for the fusion
with another 1 percent for the second level. Range of
motion loss was found to be 13 percent. Combined, the total
impairment was 25 percent whole person impairment.

Dr. Bigley did not feel apporticnment was indicated since
the patient suffered repetitive industrial injuries that
resulted in spondylolisthesis and fusion.

The patient has exposure and removal of hardware
at L4~5 and L5-S1 on March 28, 2012. He was discharged in
stable condition and would follow up with Dr. Morgan in six
weeks.,

On April 11, 2012, the Hearing Officer's Declsion

and Order found a medical guestion existed concerning the

Docket 70592 Document 2018-16427
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apportionment of the PPD evaluations. She ordered a third |
evaluation and the new rating physician would also review
the prior reports from Drs. Berg, Betz, and Bigley. The
evaluation would not be scheduled until after the injured
employee was deemed MMI after hardware removai.

On March 8, 2013, the injured employee entered

into a Stipulated Agreement before the Appeais Office
regarding the PPD award. The parties agreed that the
injured employee would accept an 11 percent PPD. They also

agreed that he would be paid $12,796.75 in a lump sum as

settlement for the claim.

The documents in this reguest appear to support a

substantial increase in the costs of the c¢laim concerning
the lumbar spine. This gentleman treated conservatively for
low back and lower extremity pain for three years before he
finally had surgery. He continued to treat after surgery
for recurrent low back pain and had hardware removal in
2012. He was rated at 21 percent whole person impairment
for the lumbar spine, 10 percent of that was the resuit of
the prior patheciogy.

Dr. Betz opined that 95 percent of the costs of
the current claim were due to the preexisting pathology in
the lumbar spine.

The left shoulder required minimal treatment and

had no prior pathology associated with it. The injured
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employee only treated for several months before he was

released for this particular body part. The file does not

support a substantial increase in the costs of the claim due

to the right shoulder -- this should say left shoulder, I
think -- since there was no prior pathology present in the
current claim.

Dr. Betz did not render an opinicn at all for the
left shoulder.

NRS 6163.578(1) has been satisfied for the lumbar
spine and has not been satisfied for the left shoulder.

The injured employee was rated under the current
claim and was found to have 10 percent whole person
impairment for the preexisting, nonindustrial
spondylcolisthesis.

The left shoulder was not rated and carries no
pricr impairment.

NRS 616B.578(3) has been satisfied for the lumbar
spine and has not been satisfied for the leit shoulder.

The employer was aware that the injured employee

had several lumbar strain injuries over the course of nine

years. None of the injuries required more than conservative

treatment and none of them were rated for permanent
impairment.

The Insurers' Subsequent Injury Checklist, Form

D-37, indicated the employer became aware of the preexisting
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permanent physical impairment as of the 2002 MRI and this is
when the employee was retained in emplcoyment. This report,
dated November 4, 2002, deoes not indicate 1t was ever
received by the emplcyer.

The earliest note that would have been sent to the

employer was a May 7, 2003, letter to Dr. Mars from the

third-party administrator. They noted the patient was not &
candidate for surgery but they were concerned about the
underlying back condition described as a large HNP at ..5-51
may predispose the injured employee to severe worsening
forcing surgery if he were to continue working as a
firefighter. Please note that the HNP was not the condition
that was rated in final impairment after the 2007 date of
injury.

As previously ncted, the injuries that this
injured emplcyee sustained were strain/sprain and all were
treated conservatively.

The left shoulder never had any previous injury or
treatment sc there was never an opportunity for the employer
to be made aware of a pricr impairment.

NRS 616B.578(4) has not been satisfied for the
lumbar spine and has not been satisfied for the left
shoulder.

The date of injury was after the October 1, 2007,

change in the requirements of this subsecticn. This claim
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does not have to meet those reguirements in order to be
considered for reimbursement under subsection 5.
MR. TANNONE: Mr. Zeh, do you have any comments?
MR. ZEH: Not at this time.

MR. TANNONE: Mr. Balkenbush?

MR. BALKENBUSH: Thank you, Mr. Chairman. I just
want to give the Board a brief opening statement, and that
ig as follows: The administrator had effectively concluded, %
and I think rightfully concluded, that of the four
requirements for reimbursement for the lumbar spine, that ;
three of the four conditions have been satisficd. Only one
has not. And that has to do with knowledge on the part of
the employer of the lumbar spine condition. And that's the
only issue that we're going to argue today on the lumbar
spine.

We are not pursuing —- the association 1is not
pursuing today the administrator's recommendation to deny a
reimbursement for the left shoulder condition. We believe
that the administrator's recommendation is aptly supported
and supports a denial of reimbursement for the left shoulder
conditicn.

So our presentation today is going to be limited
to whether the employer had knowledge of some Lype of

lasting condition in Mr. -- in the injured employee's lumbar

spine prior to the occurrence of the November 2007
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work-related injury, and whether that knowledge would have
operated as a hindrance or obstacle had this employee come
in even before the November 2007 injury and be hired in the
first instance or rehired by the fire district.

I want to also indicate that I was present in
listening to the last hearing that was conducted by the
Board today and listened to Board counsel indicate to the
Board in referring to the operative statute, the subsection
of the statute, NRS 616B.578, and the subsections would be 3
and 4 of —-- the fourth subsection is the reguirement that
the employer must establish by written record that it had
knowledge of the, quote, permanent physical impairment
either at the time the employer was hired or at the time the
employee was retained in employment as the employer acguired
such knowledge. What permanent physical impairment is is
quoted, and that's in subsection 3. And in terms of
employer knowledge, the only part of that statute we believe
is relevant and applied today is that they have To have
knowledge of some type of permanent condition, which by
definition is some type of lasting condition, whether
congenital or caused by injury or disease of such
seriousness as to constitute a hindrance or obstacle to
obtaining employment or obtaining reemployment if the
employee is unemployed. Knowledge, as Board counsel

indicated, does not have to be perfect.
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What the records clearly indicate in this case,
and we will argue more fully at the end, is they -- the

employer by written record had knowledge of the year 2002,

the year 2003, year 2004, and the July 2007 low back
injuries suffered by this injured employee, and that's
established through C-4 Forms and C-3 Forms.

There was also a -—— and we will go to the pages of
the record when I argue the case, but they also had
knowledge in -- by a letter from the claims administrator
dated May 7, 2003, of the seriousness of the low back
condition, and the potential that this could have on this
injured employee, including a disability, retirement, and
surgery.

And we have two witnesses today that will testify
on the phone. I think Sharon Cary, who is the business

manager and human resource director for the North Lake Tahoe

Fire Protection District. And we also have Fire Chief Mike
Brown. He is the fire chief of the North Lake Tahoe Fire
Protection District. &nd both of them would testify, one,
to confirm that the employer had knowledge of the prior
injuries, and then Chief Brown will testify that the -- that
knowledge of those prior injuries had this injured employee
come to the district just prior to the November 2007
subsequent injury or work injury. And those -- knowledge of

those prior injuries would have -- would have constituted a
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hindrance or chstacle to this injured employee obtaining
employment with the fire district or being rehired by the
fire district. And with that opening statement, I'm
prepared to put on a little bit of witness testimony.

MS. LEONESCU: I walve open.

MR. TANNONE: Go ahead. Mr. Zeh, do you have any
comments?

MR. ZEH: I have no opening argument. I'm here to
represent the Board.

MR, TANNONE: Okay. Mr. Balkenbush.

MR. BALKENBUSH: Thank you, Mr. Chairman. Sharon
Cary, are you on the phone?

M5. CARY: I am, vyes,.

MR. BALKENBUSH: All right. Could the court
reporter swear the witness?

SHARON CARY,
having been first duly sworn, was

examined and testified as fcllows:

EXAMINATLON
BY MR. BALKENBUSH:
Q. Ms. Cary, are you currently employed?
AL Yes. With North Lake Tahce Fire Protecticn
District.
Q. and what 1s your position with the North Lake

Tahoe Fire Protection District?
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A, I am the business manager and human resource
director.
O. And would you describe for the Board what those

job duties entail?

A. Yes. The business manager. I am the chiefl
financial officer of the district, which oversees basically
every financial transaction. As human resource director,
I'm involved with every personnel issue, which includes
workers' compensation claims, reviewing of the claims, and
discussing with the third-party administrator the dealings
of those claims.

Q. A1l right. And in -- in your position as business
manager and human resource director, how long have you been

in that position with the fire district?

A. Nine years.

Q. Okay. 8o that would put you back to around 2004
Or 307

A. Yes.

Q. Did you commence employment with the fire district
in 20047

AL Yes.

Q. In reviewing the records of the fire district in
connection with this -— the injured employee that's the

subject of this claim for reimbursement, were you able to

confirm that the fire district had in its records --
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workers' compensation records that you malntain evidence of
a low back injury in 2002, 2003, 2004, and July 2007, and,

in fact, November 20077

AL Yes. We do have those records here at the
district.
0. And in the -- what has been admitted Exhibit 1 in

this case, there was a letter from the claims administrator,

Mike Livermore, dated May 7, 2003. Does the -- did the fire
district have possession of that letter?

Al Yes.

O. Okay. Now, in —-

MR. ZEH: The letter you referenced, what 1is the
DIR citaticn?

MR. BALKENBUSH: Page 24.

MR. ZEH: And then the court reporter did not
catch your -- the guestion you were about -- or in the
process of asking your witness. 5o 1f you could repeat your
guestion.

Q. (BY MR. BALKENBUSH) Ms. Cary, would you just
describe for the Board what vyour role 1s with respect to the
hiring or nonhiring of firefighters at the fire protection
district?

A. Certainly. My role, basically, is to go through
every applicant's application, verify that there is all of

their certification, that they are legal —-- legally able to
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be employed by the district, reviewing all of thelr records,
their I-9s, all of those types of things. It's just to
verify that every plece of information that we reguire as a
fire district for the employment as a firefighter paramedic
has been met. And then with that, after all of the
variation of all of the documents, letting the fire chief
know that, vyes, in fact, this employee, this applicant, has
cleared his physical, his drug screening, and all of his
records are verified.

Q. A1l right. If I understood you, you would make
sure that all the paperwork for being hired was completed
and all the processes for employment were followed, and then
you would make a recommendation that the paperwork and the
processes were followed to the fire chief, but you would not
make a decision on hiring or firing, that would be the fire
chief himself?

A. Yes, that is correct.

Q. Okay. That's all I have from thisg witness.

MR. IANNCNE: Ms. Lecnescu?
MS. LEONESCU: I think he asked my blg gquestion.
EXAMINATION
BY MS. LEONESCU:

Q. 9o in this case, the fire chief made the decision

about hiring this particular appllcant back in the early

'80s?
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A, The fire chief at that time, yes, would have hired
this person in the '80s.

Q. and do the employees come up for regular physical

exams during the course of their employment?
. If I understood the guestion correctly, I was

asked whether annually a firefighter had a physical. By NRS

statute, firefighter paramedics are reguired to have an
annual physical.
Q. and what is included in that physical?

MR. BALKENRBUSH: I'm going to object to the
guestion. It's calling for an answer that's irrelevant.

MS. LEONESCU: It's relevant to the pcint of
whether they had records of a preexisting physical condition
related to the spine in the course of their -- in the course
of his -- his retenticn in employment.

MR. IANNONE: Go ahead and answer, please.

MR. ZEH: The objection was denied. You are to
answer the guestion, please.

THE WITNESS: The physical is getting a complete
urinalysis, complete blood draw. They have to go through,
depending on their age, an EKG, stress EKG. It's a complete
physical. They have to do a heart/lung guestiocnnaire. I
can't think of anything else right off the top of my head.

Q. (BY MS. LECNESCU) So they don't do an examinatiocn

of his -- of his spine or MRIs or X-rays, that type of
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thing; is that correct?
A. That, I do not know in their annual physical.

They are going to get an X-ray of their lungs, yes. But as

of their spine -- if that's what you asked?
Q. Right.
A, No. Not necessarily.
Q. Does an EMT like this gentleman come up for

reevaluation for continued employment?

A, Yes.

Q. and you testified that you received what's been
marked as Exhibit 1, page 24, the May 7, 2003, letter Lrom

Mike Livermore to Dr. Mars; is that correct?

A. That i1s correct. Yes.

Q. Did you convey that information to the fire chief?
A. T'm sorry. T didn't hear that gquestion.

Q. Did you convey that letter or the contents cf that

letter to the fire chief?

A. T was not employed here at that time, but I was --
T would assume the person that was here prior to my
employment would have done that -- would have notified the
fire chief.

Q. Why would that be -- why would they notify the
fire chief?

A. Because of the issue of workers' comp, the fire

chief reviews all of that. I speak to the fire chief
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currently. Right now with any workers' comp claim, he is
involved in the whole process also.
Q. And you testified that you reviewed your files and

this letter was in there?

A, Yes.
Q. Do you have a date that you received this letter?
A. I don't have the file in front of me, but I can

certainly get that for you.
Q. Just give me one moment, please.

Prior -- excuse me. How many -- let me try to
rephrase this.

Prior to the subsequent injury in this case, did
you have any rating evaluations regarding this particular
claimant?

MR. BALKENBUSH: I'm going to object to the
vagueness of the phrase "subsequent injury" for this
witness.

MS. LEONESCU: Well, that was the question. What
is the subseguent injury, Bob?

MR. BALKENBUSH: Mr., Chairman, T'm making the
objection because I know what counsel is asking, but I'm noct
sure the witness would know. So 1if you referred to the

subseguent injury with a date, that would probably be more

heloful.

MR. IANNONE: Would you try to do that, please?
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MS. LEONESCU: I'm trying. My file 1s a mess.

MR. IANNONE: That's okay.

Q. (BY MS. LEONESCU) Prior to -- prior to August --

excuse me, November 30, 2007, did the file contain any

permanent partial disability ratings?

A. Prior to 2007, I'm not positive of 1t.

after that, yes, there's all kinds of ratings and all types

I know

of correspondence to AFC and ourself, and a rating of

firefighter paramedic Burgess. I would have fo go back and

look at the files for ratings prior to 2007, but I -- 1 have

certainly seen all kinds of ratings for him.

MR. IANNONE: So what's your answer to the direct

gquestion? You do not know?

MS. CARY: Prior to 2007, no. Currently, no, I

don't know. I would have to go back and look.
studied this file recently.

0. (BY MR. IANNONE) Ckay. That's fine.

I haven't

Give me one

second. What is your knowledge of what the -- this

particular employee's impairment was that resulted in his

retirement from the fire department?

A I heard resulting in his retirement -- I didn't

hear the first part of it.

Q. What is your awareness as to what the condition of

this particular firefighter was that resulted in his

retirement from the force or department?
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A. Scott Burgess was released to full duty the day
pefore he retired from the fire district. So he retired of
his own volition, so I don't know that he -- I don't know
why he retired. All I know 1s that he retired to give his
retirement papers. I don't -- T didn't guestion his —-- why
he wanted to retire. So I don't know that he retired
because of his injuries.

MS. LEONESCU: 1I'll pass the witness.

MR, IANNONE: Mr. Balkenbush?

MR. BAILKENBUSH: I have no further questions of
this witness, Mr. Chalirman.

MR. ZEH: Could I ask a couple questions,
Mr. Chailrman?

MR. TANNONE: Yes, sir.

EXAMINAT LON

BY MR. ZEH:

Q. Ms. Cary, this is Chuck Zeh. I'm counsel to the
Board. Directing your attention to that letter of May 7,

2003, do you recall the first time that you saw that letter?

Al Probably in review of his injury in 2004, 1
believe. In just reviewing his file. Specifically, the
dates that I saw that letter, I couldn't -- I couldn't give

you a date.
Q. Have you -- did you ever convey that -- a copy of

that letter to the chief of the fire department?
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AL As I said, that at the time of the receipt of the

letter, I would assume thisg person that was in my place

prior to me would have done that, but 1 don't know that the
fire chief at that time saw the letter. I don't know that.

Q. But my question was did you ever convey this

letter to the fire chief?

A, Oh, yes. The chief knows that that letter has

been alttached to this file.

Q. And you conveyed 1t to him?

. Not specifically. But the chief has seen his file
and it's in there. I didn't specifically say, "Here 1s the
letter.”

Q. 30 if the chief read the file and he read every

page in the file, then you're assuming that he would have
secen this letter?

A, Yes.

¢. But it's not a letter that you perscnally gave TO

him to look at?

A, No.

Q. It's not something you personally brought to his
attention?

AL No, it is not.

Q. Did you ever discuss the letter with the chief?

A, No. Not until recently.

G. And "recently" being subsequent to this claim
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being made; is that correct?

Al Yes.

Q. Or in anticipation -- or in anticipation of this
hearing?

Al Yes.

Q. Okay.

MR. ZEH: That was it.
MR. TANNONE: Go ahead, Mr. Balkenbush.
FURTHER EXAMINATION

BY MR. BALKENBUSH:

Q. T have one follow-up guestion based on what

Mr. 7eh asked you, Ms. Cary, and that is the —- your habit

and practice as the human resource director and business

manager at the fire district concerning workers' F

compensation injuries would be to -- was and 15 to notify

the fire chief of injuries and any developments in the --—

MS. LEONESCU: Objection. Leading. Could you
just shorten it up a little bit?

MR. BALKENBUSH: I'm trying to do that with a
leading guestion. Just bear with me. I'll wait for a
ruling on the objection.

MR. IANNONE: 1I'm not sure I understand the
objection.

MR. ZEH: He is asking a guestion that suggests

the answer.
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MR, IANNONE: Could we try to aveid that,
Mr. Balkenbush?
MR. BALKENBUSH: What's that, Mr. Chairman?
MR. IANNONE: Would you try to rephrase the
question, please?
MR. BALKENBUSH: All right.
Q. (BY MR. BALKENBUSH) Ms. Cary, in terms of ths

responsibility you have to —- with workers' compensation

claims with the district, and your communications with the
fire chief, what is your -- since you started working for
the fire district, what has been your habit and practice?

A. Basically, every time there 1s a claim, that he 1is

notified either verbally or is via an email letting him know

what happened, and what the outcome of those claims are. We
just had a discussicn recently about one of our employees.

My every day routine when we get a claim, he 1s made aware

of it and the outcomes of the claim. I don't have a

specific -- yeah, I just -- when we get a claim, he knows
about it.

Q. That's fine. The follow-up guestion is this. Did
you —-- was that a new habit and practice of the fire

district, or was that the habit and practice that you were
taught or made aware 0T when you started your job?
A. You know, I know that my predecessor spoke to the

former fire chief about certain workers' comp cases. 1
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don't know that my predecessor informed the former fire
chief about every workers' comp case. But I know that she
did speak to the former fire chief of that specific one.
That, I am aware of. It's just been my practice In my
employment and my former employment that the employer
knows -- Or my supervisor knows what's going on with
workers'! comp claims.

Q. a1l right. ©Now, in this case, you are -- you had
indicated that you —-- it would be your -- I guess an
assumption that when this injured employee had a year 2004
low back injury that that probably would have been the time
that you became familiar with the letter that was written on
May 7, 2003, by Mike Livermore to Dr. Mars; 1s that correct?

A. Yes. More than likely, yes.

Q. Consistent with your habit and practice, would
that have been something, then, in terms of the year 2004
work-related injury that you would have discussed with the

current fire chief Mike Brown?

A He wasn't the current chiel at the time. The
former fire chief, vyes. But he wasn't the fire chief at
that time.

Q. Who was that”?

A. James Leonardo.

0. All right.

MR. BALKENBUSH: I don't have any further

000318




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 40

questions of this witness.

MR. IANNONE: Ms. Leonescu?

MS. LEONESCU: Nothing from me.

MR. IANNONE: Mr. Zeh?

FURTHER EXAMINATION
BY MR, ZEH:
Q. Correct me if I'm wrong, but I believe 1t was your

testimony, Ms. Cary, that you have no independent

recollection of discussing the letter of May 7, 2003, with

the then existing fire chief; is that correct?

A. Specifically the letter, no. Just -- yeah, that
is my testimony. Specifically discussing the 2003 letter
with the current fire chief, knowing that I was coming into
this -- here. Prior to today.

Q. That's the only time that you recall actually

discussing this letter of 2003 with a fire chief was in

connection with preparing for this hearing?
A. Yes.
Q. Thank you.
MR. TANNONE: Just a minute --
FURTHER EXAMINATION
BY MR. BALKENBUSH:
Q. Ms. Cary, do you recall the approximate date that
Mike Brown became fire chief for the fire protection

district? The year would be fine.

000319



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 41
A. 2005. “
Q. Thank you.
MR. IANNONE: Mr. Wachter, do you have a guestion?
MR. WACHTER: My guestion was close to what

Mr. Balkenbush's guestion was.

RXAMINATION
BY MR. WACHTER:
0. How many fire chiefs have there been since 20037
L. Two. I mean, it was Chief Leonardo and then

Chief Brown. And I think Chief Brown became fire chief in

2006.

MR. IANNCNE: That's it?

MR. WACHTER: Thank you, Mr. Chairman.

MR. IANNONE: Mr. Balkenbush, continue, please.
MR. BALKENBUSH: That's all the questions I have

of this witness.

MR. IANNONE: Okay. Anybody else have a guestion?
I didn't think so.

You may proceed, Mr. Balkenbush. i

MR. BALKFENBUSH: Ms. Cary, do we have Fire Chief
Brown on the phone?

MS. CARY: I believe he is. Chief Brown?

MR. BROWN: Chief Brown here. Hello.

MR. BALKENBUSH: I need to have him sworn in as a

withess., Mike Brown is his name.
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MTKFE BROWN,
having been first duly sworn, was

oxamined and testified as follows:

FXAMINATION

EY MR. BALKENBUSH:

Q. Mr. Brown, are you currently employed by the Fire
Protection District?

A, Currently the fire chief of North Lake Tahoe Fire
Protection District.

Q. And how long have you been employed by the Fire
Protection District?

A, Combined vears, 26 years.

Q. And what vear did you become the fire chief?

A October of 2006.

Q. Would you just describe for the Board in general
terms what the duties of the fire chief arer?

A. Yeah. My position is CEO of the organization. I
am in charge of the day-to-day activities when it comes to
response, oversight of our budget as well as all authority
over the employees when it comes to hiring and firing and
maintaining staff level for our district.

Q. all right. Wow, in this case, we are talking

about a specific injured employee, and one of the guestions
T have for you is when you became the fire chief, when there

were new workers' compensation claims or developments —-- new
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developments in existing workers' compensation claims, was
that information communicated to you by somecne else
employed by the fire district and could you describe the
process?

A. Yes. Any time one of our employees incurs an
injury on the job, I am notified. As a follow-up to those
notifications, I'll check with office staff as well as staff
who was involved with the intake, and the employee's outcome
so T can see exactly what is going on with the employee, and
then review the paperwork to see what we can do TO ensure or
to try to train and try tTo ensure we doen't recelve any
claims or episodes of that type.

Q. All right. Now, Fire Chief Brown, we have both by
written records and by the testimony of Ms. Cary, I helieve,
established that the fire district has records of low back
injuries to this injured employee in year 2002, that would
be DIR -- exhibit for the Board it's DIR -- or Exhibit
No. 1, pages 9 and 10. We have evidence that the fire
district had knowledge of a low back injury to this injured
employee in 2003. That would be Fxhibit 1, page 23. We
have both written record and testimony from Ms. Cary that
the fire district had knowledge of a year 2004 low back
injury to this injured employee, that is Exhibit 1, pages 36
and 37. 2nd we have knowledge that the fire district had

both by written record and testimony of Ms. Cary knowledge
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of an injury to his low back in July 2007. That would be
Exhibit 1, pages 43 and 44. 1In preparation for today's
hearing, are you aware of these injuries?

A. Yes, 1 am.

Q. Okay. Now, there was ancother injury that this
injured worker suffered in November 2007. With knowledge of
the year -- the year 2002, year 2003, year 2004, and July
2007 low back injuries —-

MS. LEONESCU: Objection. Let me interject an
cbjection that that's not what the prior testimony was. And
it hasn't been established that any knowledge from anybody
has been imputed to the employer at this peint. So 1 object
that that lacks foundation.

MR. BALKENBUSH: We can argue about that —-—

MS. LECNESCU: -- 1t a guestlon.

MR. BALKENBUSH: -- chairman rule on the
okjection.

MR. IANNCNE: Explain the cbjection to me, please.

MS. LEONESCU: 'That the prior person could not
speak to 2003, 2004, 2005, and 2007 --

MR. IANNONE: The prior person who gave testimony?

MS. LEONESCU: Correct. And she could not tell
you when that document -- the letter from Mr. Livermore was
received by the fire department. So there's a lack of

foundation to establish that the -- what Mr. Balkenbush 1is,
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in fact, testifying that the fire department had knowledge
of a low back condition through the prior testimony of the
witness. There lacks foundation. I think he needs to
establish that through this witness what this witness knows.

MR. IANNONE: Let's try that, Mr. Balkenbush.

MR. BALKENRUSH: If the Board could look at
Exhibit 1, page 9. That is a Form C-3 from the fire
district about the 2002 low back injury. That's already in
evidence and it was admitted without cbjection. If the
Board wants to look at page 36, that is a C-3 Form from the
fire district for a year 2004 low back injury. And at page
23 of Exhibit 1, there is a C-1 Form filled out by the fire
district and the injured employee that documents a year 2003
low back injury. And at page -- Exhibit 1 at page 43, there
is a Form C-3 from the fire district documenting a July 2007
low back injury. That's already in evidence. And Ms. Cary
testified that there was -- those records were already in
the fire district's file. And my guestion is based upon
that information.

MR. IANNONE: Okay.

MR. BALKENBUSH: All right. May I proceed with
the question?

MR. IANNONE: Yes, sir.

MR. BALKENBUSH: Yes, sir?

MR. TANNONE: Yes, vyou may.
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MR. BALKENBUSH: Thank you, Mr. Chairman.

Q. (BY MR. BALKENBUSH) Fire Chief Brown, with
knowledge of the prior low back injuries in year 2002, year
2003, year 2004, and July 2007, with that knowledge prior to
the injury in November 2007, would knowledge of those prior
low back injuries have served as an obstacle or hindrance 1in
any decision you would make if your employee had come to the
fire district to be hired in the first instance or rehired?

A. To answer your guestion, 1f he was an employee of
the district, as a district employee we are to do everything
we can to maintain his employment with that district. The
information that you're asking about has nothing in there
saying that we should have discontinued his empleoyment with
the organization from my knowledge of that paperwork.

Q- But if he had come to you before the injury in
November of 2007, with the knowledge of these preexisting
low back injuries, would that knowledge have -- if he had
come to you to be hired or rehired right before the injury
in November of 2007, would your knowledge of those prior low
back injuries have operated scome type of a hindrance cx
obstacle to your decision to hire or rehire him?

L. Potentially, yes —-

Q. Explain to the Board why.

MR. TANNONE: He didn't finish the answer. He

said two words and you interrupted. He said -- if he has
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more tc add to that first gquesticn, let him add to it.

AL {By Chief Brown] If any of theose documents or if
the employee would have stated te me as the fire chief that
he had an injury that was not consistent with his employment
in the fire district, then he would not have been hired.

But I did not ever see any evidence of that with any of the
documentation that I had.

MR. IANNONE: Okay. Thank you.

0. (BY MR. BALKENBUSH) Now, there is -- so based
solely upon the documents of the work-related injuries, is
your answer to the guesticn that that informaticn alone
would not have been an obstacle or hindrance to your hiring
or rehiring him -~

MS. LEONESCU: Objecticn. Asked and answered.

MR. IANNONE: Mr. Balkenbush.

MS. LEONESCU: Objecticon. BAsked and answered.

MR. IANNONE: And I think that's true, 1t was
asked and answered. Sc let's not ask that question.

MR. BALKENBUSH: I just didn't hear him. We are
on the telephene. That's the reason I reasked it, it didn't
come across very clearly.

MR. IANNONE: That's all right. So she cbjected.
I sustained that objection. 5o please go on.

MR. BALKENBUSH: Thank you.

Q. (BY MR. BALKENBUSH) Now, Fire Chiel Brown,
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Ms. Cary indicated that there is in the fire protection

district's file a letter from a Mike Livermcre with

Alternative Service Concepts, which is a claims
administrator, a letter dated May 7, 2003, to Dr. George

Mars concerning this injured employee and his previocus low

back injuries. Are you aware of that letter?
A. Yes.
Q. Do you have any recollection independently today

of when you may have first reviewed that letter?
A, Sometime throughout my carecer as the fire chief, T

have reviewed hlis entire file. I cannot state a dale or

time. I cannot recall that.
Q. Tn preparation for today's hearing, did you have E

an opportunity to review that?

A. Yes, 1 did. F
Q. Now, does the -- does any of the information in
this letter, does that -- would that have had any influence

whatsoever in the decision you might have hypothetically had

if he -- if this injured employee had come to you in late
October 2007 or early November 2007 and asked to be hired or
rehired?

A. You know, I cannot recall the entire letter
itself. I did read it yesterday when I received it. I
cannot -- I cannct give you a clear answer on that guestion

right now.
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Q. Okay. But you're aware that that letter is in the
injured worker's file?

A. Correct.

o. Ckay.

MR. IANNONE: Mr. Brown? Mr. Brown?

MR. BROWN: Yes, sir.

MR. IANNONE: I'm the chairman -- Richard Iannone,
the chairman. When did you become aware that this letter
was in the file?

MR. BALKENBUSH: He asked and answered that,

Mr. Chairman, already.

MR. ZEH: Are you objecting to the Chalrman's

gquestion?
MR. TANNONE: He said he couldn't recall; right?
MR. BALKENBUSH: Correct.
MR. IANNONE: Okay. Go ahead. You may proceed.
MR. BALKENBUSH: Thank you, Mr. Chailrman.
0. (BY MR. BALKENBUSH) Just to make the raecord

clear, Fire Chief Brown, you became the fire chief in
October 2006; is that correct?

A. Correct. Yes.

Q. And at scme point when you became the fire chief
in 2006, you would have reviewed this injured employee's

workers' compensation file as part of your duties; is that

correct?
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A, Correct.
Q. All right. Now, would you have -- when would you

normally have reason to review an injured employee'’s file?

L. If they have another occurrence.

Q. Okay. We know in this case that there was a low
back injury by the written records in this in July of 2007.
There was —- there were -- there was a claim filed. Based
upcn what you just stated, would it -+ would it ke likely or
probable with the occurrence of the July 2007 low back
injury that you would have -- as your habit and practice
would have reviewed the file, workers' compensation file, of
this injured employee?

A. I couldn't make a comment to that because when an
injury has occurred, that's when I look at files of past
injury. Mr. Burgess was coff for guite some time, all the
way up to 2007.

Q. Can you describe just your -~ yeah, your basic
understanding of a recollection as to this -- this worker's
work status?

MS. LEONESCU: At what point in time?
MR. IANNONE: Ask that guestion again,
Mr. Ralkenbush.

Q. (BY MR. BALKENBUSH) Fire Chief Brown, coculd you

briefly discuss your recollection of this injured employee's

work status both in your status as fire chief and prior to
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that?
. As employee —-
MS. LEONESCU: Objection. I don't know what time
you're referring to.
MR. TANNONE: What time frame, Mr. Balkenbush?

MR. BRLKENBUSH: I think we established that he

became -- I will ask it in two parts, 1f he can do that.
0. (BY MR. BALKENBUSH) Fire Chief Brown, are you
able -— this is year 2013. Are you able to separate in your

mind your knowledge as to this injured employee's work
status from the time you became the fire chief in October

2006 as opposed to your entire employment with the fire

district?

A. Yes, 1 can.

Q. You can? Okay. That's amazing. Can you
separately then -- can you Just describe for the Board your

recollection of this injured employee's work status from the
time you became a fire chief in October 2006 forward?

L. From 2006 forward, this employee had numerous
dates that he was nolt present at work due to injuries on the
job. We received information back from the physicians that
were treating him on his work restrictions, and several of
those work restrictions made him unavailable to perform at
his level as a fire fighter paramedic. And that continued

from 2006 until he existed as a retired employee.
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MR. IANNONE: Which was when?

Q. (BY MR. BALXENBUSH) Pricr to October 2006, what
is your recollection as to this injured employee's work
status?

iy Prior to 2006, I was the assistant fire chief,
from 2003 to 2006. I had to deal with daily operations,
which also had to do with staffing. The same employee that
we are discussing had numerous missed days at work due to
on-the-job injuries. And, again, those were all a basis of

the work restricticons as dictated by the physicians that he

was seeling.

Q. and do -- as you sit here teday, do you recall
that these injuries included injuries to this employee's low
back?

Al Yes.

MR. BALKENBUSH: I will pass the witness.
MR. IANNCONE: Do you have any questions,
Ms. Leonescu?
EXAMINATION

BY MS. LEONESCU:

0. Chief Brown, who ultimately deoes the actual firing
of each firefighter paramedic for the department?

A. The fire chief deces. 1 do.

Q. Okay. And was that -- do you know whether that

was the process in place back when this particular employee

T
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was hired in the early '80s?

AL Yes, it is. That's per statute. The fire chief
has the ability to hire and terminate.

Q. What is your understanding for the reason -- what
is your understanding of this particular firefighter
paramedic's condition prior to 2007, physical condition?

A That he still had recurrent problems assoclated
with on-the-job injuries, one of which includes the lower
back problems.

Q. and what kind of -- what do you understand his low

back problem to be?

MR. BALKENBUSH: I'm going to object to the extent
that this guestion calls for some type of medical answer,

absent a foundation that this fire chief has got medical

qualifications to provide such an answer.

MS. LEONESCU: I was asking his understanding of
what --

MR. IANNONE: I'm going to let her ask that
question because she is not asking i1t in a technical way.
She is not asking for a doctor's opinion, just as a layman's
opinion. Go ahead, please.

0. (BY MS. LEONESCU) I'm just asking what your
understanding of his condition was, whether i1t would be a
strain, a sprain, or something else.

A. Again, I'm going to object. That 1s asking for
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scme type of a medical description. It's not & layman's
descripticn.

MR, IANNONE: Go ahead and answer, sir.

MR. BROWN: He had limitations in his ability to
1ift, to twist, and to use his upper moticns as regquired by

the job of a firefighter paramedic due to lower back

injuries. That's what my recollection is of his work
restriction.
Q. (BY MS. LEONESCU) Are you aware whether or not

this particular firefighter was released to full duty priocr
to his retirement from the fire department?

A. Yes. I received notice that he was released to
full duty, and a notice from him that he would be retiring
the next day.

MS. LEONESCU: 1I'1ll pass the witness.

MR. IANNONE: Mr. Balkenbush, anything else?

MR. BALKENRUSH: Nothing further at this point
from me, Mr. Chalrmarn.

MR. IANNONE: Board members have any questions?

Mr. Zeh?
EXAMINATION
BY MR. ZEH:
Q. Chief Brown, this is Chuck Zeh. I'm counsel to
the Board. I've got one guestion. You testified that

freguently this injured worker was off work and then would
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return to work and then he would be cff work and return to

work. 1Is that a fair assessment of his job status from 2003

until his retirement?

Al Yes,

0. On thcose occasions when he returned to work, did

sir.

he return to work full duty?

A, Yes.

MR.
MR.
MR.
this witness.
MR.
questions?

{(No

ZFH: Thank you.

TANNONE: Mr. Balkenbush?

BALKENBUSH: T have no further guesticns of

IANNONE: Okay. Any board members have

response)

Okay. You may pass the witness.

MR.

gquestions, I would allow this witness to potentlally leave

BALKENBUSH: If there are no furtherxr

the hearing by hanging up.

MR.

MR,

excused?

MR.

MR.

ME.

IANNONE: That's fine.

ZEH: If you're asking him if he can be

BALKENBUSH: Yes.

IANNCNE: Yes.

ZEH: He may be excused. The Chairman sald he

may be excused.
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MR. BALKENBUSH: Fire Chief Brown, you're welcome
to ~- this is a public hearing. You're welcome to stay on
the line and listen to the rest of the hearing, but the
Mr. Chairman has permitted you to leave the hearing il you
so choose. By leaving the hearing, all you have to do 1is
hang up.

MR. BROWN: Okay. I appreciate it. Thank you.

MS. LECONESCU: Thank you.

MR. IANNONE: Thank you. Mr. Balkenbush?

MR. BALKENBUSH: Are we asking for clesing
argument now, Mr. Chairman?

MR. IANNONE: That's what I'm asking for.

MR. BALKENRUSH: Mr. Chalrman, are we asking for
closing statements?

MR. ZEH: I think where it's at, Bob, is do you
have anything else you want to present. Or if you're not --
if you're resting, then --

MR. BALKENBUSH: I'm not putting on any further
testimony. Our case is contained in the documents and the
witness testimeny. So I would rest our case in chiefl.

MS. LEONESCU: I have ne witnesses to present.

MR. IANNCONE: Anybody else have any guestions
here?

(No response)

Ckay. Anybody want to specifically discuss this
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matter?

MR. ZEH: I think Mr. Balkenbush wants to make a
closing argument.

MR. IANNONE: I thought you said you didn't.

MR. BALKENBUSH: No, Mr. Chairman, I 4id want to
make a brief closing statemant.

MR. IANNCNE: I misunderstood you. Please go
ahead.

MR. BALKENBUSH: &And I respectfully reguest at the
end of the statement to let the Board know that I'm free to
try to answer any guestions that might come up as the Board
discusses the case.

First, I want to thank Jacque Everhart for the --
her determination letter and all of the reccrds that she put
together to assist the Board in this case. But effectively,
this case, the DIR has essentially found that three of the
four elements necessary for reimbursement from the
subsequent injury account have been satisfied. The only
element that the administrator has advised and recommended
has not been satisfied as respect to the lumbar spine 1s the
requirement in NRS 616B.578(4}). In that statute, if that
statute simply -- the board had this in the pricr hearing,
simply has to ~- the applicant has to prove that the

association prove by written reccrds that the employer had

knowledge of the, guote, permanent physical impalrment at
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the time the employee was hired or that the employee was
retained in his employment after the employer acquired such
knowledge.

That permanent physical impairment that's quoted
is defined in Subsection 3 of that statute, NRS 616B.578.
Now, the only portion of subsection 3 of that statute that
would be relevant -~ cor, I mean, that could apply to
employer knowledge in general would be the first half of
that statute. WNot the second half. On the first half of
subsection 3 of that statute. That Subsection 3 reads "as
used in the section, 'permanent physical impairment' means
any permanent condition, whether congenital or caused by
injury or disease, of such seriousness as to constitute a
hindrance or obstacle to obtaining employment or to
obtaining reemployment if the employee is unemployed.”

Second half of that subsection says, "For the
purposes of this section, a condition is not a 'permanent
physical impairment' unless it would support a rating of
permanent impairment of 6 percent or more of the whole
person if evaluated according to the AMA Guides.”

Now, it is the position of the association that
the second half of Subsection 3 is not proven by the
employer, it's proven generally by a permanent impalrment
evaluation or an expert opinion by someone familiar with the

AMA Guides, a physician, that the prior permanent physical
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impairment would qualify for 6 percent or more. The
administrator has conceded that that's already been proven
in this case, and we believe the records establish Lhat.
The part that 1s in contest in this case 1s what is the
knowledge of the employer. Does it have knowledge of -- as

the statute defines it, permanent physical impairment.

What I think the records in this case establish is

that the -- the employer had not perfect medical knowledge,

but had knowledge of -- in the language in the statute a
permanent condition. The word "permanent” is defined by
dictionary definition Lo mean a lasting or abiding
condition.

In this case, clear back in 2000 and -- I think it
was 2003 -- actually, it was before 2003, there 1s -- there
was a record of an MRI that demonstrated that this employee
had a large herniated disc at L5-81. Now, the employer
didn't necessarily -- they may have actually had a copy of
that record, but they would noL necessarily have known what
that meant, but there is a record of a -- of a low back
condition that is serious. And more importantly, they have
records of a low back injury on multiple occasions before
the subsequent injury in this case.

As T had indicated initially, there was evidence
from the fire district that they had documentation of a low

back injury in 2002, 2003, 2004, and July 2007. BAnd I
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provided those during the hearing, but for the Board it's
pages 9 and 10 of Exhibit 1, page 23, page 36 Lhrough 37 of
Exhibit 1, and pages 43 and 44. And so they had knowledge
that he had a cendition that continues to be -- a low back
that continues to be injured, and problems with that low
back. And the medical records establish that the -- that
the nature of that condition was —-- was serious. And,
ultimately, when he had the subsequent injury in November of
2007, ultimately that results in a two-level fusion of the
low back and -- and, hence, this claim.

MNow, what the administrator I think tried to do in

this case is to require the employer to have exact medical
knowledge of the preexisting permanent physical impairment,
but the statute doesn't require perfect knowledge. The

statute simply requires as Board counsel advised the Board

in the previous hearing, is they typically have to have
knowledge of some type of permanent ceondition or lasting
condition. As the records demonstrate, including the record
from the claims administrator dated May 7, 2003, at

Exhibit 1, page 24, the -- they had -- they did have
knowledge that this employee had a lasting or abiding low
back condition. As Fire Chief Brown testified, his personal
knowledge as the person responsible for hiring and firing
had indicated that he was aware of the repeated low back

injury before the subsequent injury, and those limitations
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included limitations in lifting and twisting and the things
necessary to do the Jjob.

And the guestion -- the question that still
remains is whether or not that particular condition would --
was of such seriocusness as to constitute a hindrance or
obstacle to cbtaining employment or cbtaining re-employment.
and we phrased that question to Chief Brown, whe has the
authority te hire and fire, as to whether the knowledge of
the fire district of the pricr low back injuries to this
injured employee before November 2007, and if he had come in
pefore 2007, say in Cctober 2007 or early November 2007, and
asked for a job, that is, to be hired or rehired, as to
whether or not that would cperate as a hindrance or
obstacle, and his answer, I think, was -~ from -- was
potentially yes. And we would argue that the record
establishes, based upcn the absclute medical reccrds that
this -~ that that -- that that reguirement has been
satisfied. It is satisfied both by the actual records of
the injuries, the medical records, the letter from the
claims administrator to the fire district, and then
ultimately -- and ultimately, therefcre, that the
administrator has made an error in concluding that the
employer does not have knowledge cf a lasting cr abiding low
back condition that was of such sericusness as to constitute

a hindrance of getting a job or getting rehired.
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One factual thing I wanted to note for the Board
is in the DIR determination, there was an indication that --
to the exact medical condition that somehow the condition in

the low back at L4-5 and L5-S51 called in medical literature

a spondylolisthesis, that it was some type of a new
condition, and I wanted to point out just in terms of the

exact medical records in Exhibit 1, page 20, which was a

neurosurgical consultation, begins at Exhibit 1, page 18 —-
i8, 19, 20, and 21 -- excuse me, 18, 19, and 20. And
Exhibit 1, page 20, and this 1is a medical progress note of
Dr. Hillary Fleming. At the top ol page 20 in her

radiographic review, she states his 1.5 nerve roots appear ToO

be compromised within the foramina bilaterally probably as a
result of a very subtle listhesis of L5 on 51 as well as
some collapse of the disc.

So this was a report dated January 6, 2003, This

is a medical report on specific medical conditions that

would indicate that there was already some listhesis at the
L5-S1 level. In other words, it wasn't completely new. But
the record I think in this case on behalf of the
association, I think, establishes -- well establishes that
this employer retained this employee in their employment
despite the fact that he had four prior low back injuries
refore the final one in November 2007, which cascaded into

essentially a two-level fusion, and a two-level fusion was
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done at the level -- at the previous herniated disc was —-
was located, and there was prior listhesis.

S we think that the district in this case has
satisfied all the reguirements, including the knowledge
requirement that the administrator has simply made an error
in concluding that the fire district did not have knowledge
of a lasting or abiding low back condition before the
subseguent injury.

MR. IANNONE: Ms. Leonescu?

MS. LEONESCU: What's interesting in this case is
that all his prior conditions or what happened in the past
was not the condition that resulted in his permanent
physical impairment.

He had lumbar strain, lumbar sprain, and then
culminated into —-- in November of 2007, which if you read
Dr. Betz's report, which starts on page 103 of the
acdministrator's 1, (Reading} Imaging following the patient's
subseguent injury on November 30, 2007, revealed preexisting
spondylosis with spondylolisthesis at L.4-5 and L5-81.

The previous herniated pulposus was not the reason
for this gentleman's permanent physical impairment. After
every accident, he rreated and was released to full duty at
a very high level. After every accident, he was released.
Keeps going, keeps going, keeps going. And then in 2007, he

had this —-- it revealed a preexisting spondylosis.
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At that point, the employer did not become aware
of that until they -- until that radiography at the latest.
But, again, the permanent physical condition has to create &
hindrance to employment. And Chief Brown was gquite clear

that a review of this employee's records, it would not have

prevented him from hiring or retaining this particular
employee. That was his testimony.

and at this case, the permanent physical

impairment was not industrial, the spondylolisthesis, which
came -~ which was revealed in 2007, and that's what resulted
in his surgery. But even at that point, he was released to
full duty. He was released. 3o where is the —- where 1s
the obstacle to employment?

The part of physical impairment has to e -- the
condition has to result in permanent impailrment. In this
case, it was the spondylosis. All the prior ones he
recovered from. And then he has this -- he has this inlury,
which finally reveals the spondylosis, and he requires
surgery, and then he 1s released tO full duty.

So they didn't become aware of this until after
the subseguent iniury. So for that reason, that's why the
claim was denied. You don't need to know the exact
condition, but you need to know what condition resulited in

the permanent physical impairment. In this case, they

didn't become aware of that until aftterwards. And he was
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still re-employable at the same position, even according to
testimony of the witness. 5o I will leave it at that.

MR. IANNONE: Mr. Balkenbush?

MR. BALKENBUSH: Just in terms of the medical
condition, I think that the administrator basically
contradicts their recommendation. The administrator has
concluded that the preexisting condition or preexisting
impairment was a spondylolysis and spondylolisthesis at both
the L4-5 and L5-81 levels. At page 103 of Fxhibit 1 is what
they cited, and the Board cen look at that. This is a
Subsequent Injury Fund Analysis by Dr. Betz. This is simply
to determine whether or not there is a 6 percent whole
person impairment as required by the statute.

Under the prior claims pathology, that paragraph
on page 103 of Exhibit 1 says, (reading) imaging following
the patient's subseguent injury on November 30, 2007,
revealed preexisting spondylolysis with spondylolisthesis at
L4-5 and the L5-51 disc levels.

They have -- that's what the doctor has stated.
The administrator has agreed with that. That is pathology
which the -- that's specific medical pathology that they
have adopted to find that the 6 percent preexisting low back
impairment existed, as required by Subsection 3.

The only thing that's left in the case is —-- 1s

whether or not the employer had knowledge of some type of a
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low back condition, some type of a low back problem that
this employee had that was lasting or abiding. And I think
that's clear. I think the records establish that, that he
had four prior injuries before the November 2007. And they
had a letter from the claims administrator that was in their
file dated May 2003. And I gave you the -- I gave the Boarc
that information.

So they have information from the claims
administrator. They have information from prior injuries.
211 they have to know is that there is some type of a
serious low back condition that's lasting and abiding. Now,
whether it's a hindrance or obstacle to obtalning employment
is the only potential 1ssue here, and 1 think they tried to
play that up. But I think what Chief Brown's testimony was
is that this employee that had the prior low back injurles,
that's the subject of this claim, he was already an employee
of the district. BAnd what he -- 1f I anderstood his
testimony, he stated they do everything they can to retain
or maintain that employee in their employment. And they
did.

Now, I asked him, because it has to be a
hypothetical, that -- all it can be in this case 1s
hypothetical, because they maintained him in employment, was

whether their knowledge -- whether his knowledge as a lay

person of the prior low back injuries and the knowledge that
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they got from the claims administrator, whether or not if
that employee had walked in the door in late October 2007 or
early November 2007, whether that knowledge on the part of

the fire district would have served as a hindrance or

obstacle to him getting hired or rehired. And I understood
his answer, and maybe 1 misunderstood on the telephone, but
he -- what I got from him was potentially yes --

MR. IANNCNE: Well, Mr. Balkenbush --

MR. BALKENBUSH: -- it would not have prevented
him from hiring this employee. I don't remember his
testimony to be that. I remember it was potentially ves,

and then he tried to speak of his recollection of the actual

injuries that may have been documented in the C-3s and C-4s.
So what I would submit to the Board is that is, I

think, sufficient evidence under the totality of the

evidence in this case to satisfy that requirement of
essentially employer knowledge of a lasting or abiding low
back condition.

This record is clear and replete. This emplovee
had a bad low back problem, he wanted to stay as long as he
could, and he did, almost a little over 26 years, and then
he finally had to retire. And T think this is a case just
on both -- the policy of this law is To reward employers who
retein in employment persons who have been previously

injured, and they did rhat in this case all the way up To
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the point of his retirement. This is a case that should be

rawarded for the actions of the employer, and ask the Board

to reverse the administrator's recommendation to deny
reimpursement for the lumbar spine condition.
MR. IANNONE: Are you through, sir?
MR. BALKENBUSH: I am.
MR. IANNONE: Discussion by Board members?
(No response)

1'11 ask a guestion. My notes on Chief Brown's

testimony are that it would not be a hindrance to hire this

man. That's the note T took. Is that what you people

heard? That's what 1 heard.

MR. ZEH: The court reporter can't take down nods

of heads.
MR. IANNONE: No, but it's different than what

Mr. Balkenbush saild in his argument there, and 1it's

important, and I just want to know. Is that what you -~ aid

my fellow board members hear the same thing 1 heard?
MR. WACHTER: Can we ask the courlt reporter to
reference his testimony?

(Discussion off the record)

MR. BALKENBUSH: Mr. Chairman, maybe -- I think --—

T circled my notes based on your statement. I think the
question that I was asking the fire chief was -— and maybe

it wasn't the most artful gquestion, but would the fire
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district's knowledge of the prior low back injuries have
been a hindrance or obstacle to obtalning -- to hiring him
or rehiring him. I think initially he said it potentially
was yes, and then I +hink what he said was 1t would not have
prevented his hiring of the employee. I think he said it
would not have prevented.

So my —-- my reading of that, listening to the

evidence, is this: It doesn't -- as long as it concerned —-

potentially is a hindrance or obkstacle, but not necessarily
if it wouldn't have prevented -- 1n other words, The statute

doesn't say 1t would have prevented him from hiring 1if it

would have been a hindrance or obstacle, and his answer 1s

potentially ves, but would not have prevented his hiring. 1

don't think that means or 1s translated -- can be translated
into that doesn't satisfy that those -- that that low
back -- that those prior low back injuries and the

consequences of those would not have been a hindrance or
obstacle to be hired or rehired. I think he said

potentially vyes, but t+hen he said it would not have

prevented.

2nd, of course, that gets into the whole issue of
ADA and ~- the Bmericans with Disabilities Act and whether
they can do the job with or without accommodation. So I

don't think that his answer actually undercuts our proof of

the requirement of hindrance or obstacle. Potentially yes
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is probably sufficient.

And as a matter of common sense, when you look at

this record as a whole, T think the Board should not have
any difficulty conceptually seeling that that -- that that
statutory reguirement has been satisfied.

MR. IANNONE: Thank you. Mr. Wachter?

MR. WACHTER: On DIR 24, the letter dated May 7,

2003, it seems to me that ‘his letter is a -- is kind of a

request for information from the doctor verifying whether or

not the existing problems or the incidents actually lead to
a serious underlying condition. Tt's saying could you —-
could you review this case. Aand then I think most
importantly to me, then, is DTR 25, which seems to be the
response from the doctor o ASC where he says he's released
to regular duty and doesn't -- I don't think the doctor
substantiates the claim that there's a serious underlying
condition. I think the third-party administrator is saying,
you know, 1t's been ongoing, can you give us an opinion, and
the doctor comes back and releases him to regular duty. 5o
T'm pot sure what knowledge the employer would have had that
would have substantiated a serious —-

MR. TANNONE: Let's let him finish.

MR. WACHTER: Okay.

MR, TJANNONE: Okay. Mr. Balkenbush, do you have

anything more to add?
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ME. BALKENBUSH: Just this. I think the -- in
terms of the sericusness cf the conditicon, at that time -- 1
think Bryan is the Board member that made the cbservation --
he had a large herniated nucleus pulposus, but by the
medical evidence that was a compressing nerve root at the LD
level of his spine bilaterally and Dr. Fleming, who was a —-—
who was a neurosurgeon, on January 6, 2003, which was
Exhibit 1, 18 through 20, had stated that his nerve roots
appeared to be compromised within the foramina, those are
the openings for the nerve roots, bilaterally, prcbabkly as a
result of very subtle listhesis of 1.5-381 as well as some
collapse of the disc. And he states he is currently
suffering from low back pain and resclving bkilateral
radiculecpathy. I suspect the radiculopathy was at L5>. To
think that that's not a serious medical condition, it -- I
think it would be -- constitute a misapprehension of what
the medical records actually mean and state.

MR. TANNONE: Thank you. Okay.

MR. ZEH: I just have one guestion. Getting back
to this exhibit, the January 6, 2003, report from
Dr. Fleming, DIR 18 through DIR 20, was that -— was this a
record that was in the file of the fire department?

MR. BALKENBUSH: I don't know. I don't know that.

21l T can say is -- that's a good question. Maybe it's a

good question. L don't vrnow if it is a good guestion. [
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think based on the testimony is that -- just the general
testimony of Sharcn Cary is that their files include the
entire workers' compensation file including medical
reporting. 1 didn't ask her specifically if this report was

in there.

But T —-- in terms of the -- in terms of the
disposition of the case, Mr. Zeh, I don't -- this I think
helps -- should help the Board understand the seriocusness ol

the medical condition. Whether or not the fire district
understood -- they had perfect knowledge of what that
medical condition was is not what is required. What's
required is simply knowledge of a lasting or abiding
condition, and they did have that. He had four prior lcw
back injuries.

and, ultimately, they have -- the records
establish that he had preexisting spondylolisthesis and
spondylelysis prior to the November 2007 injury that was
documented by Dr. Betz and concurred in by the
administrator.

ao whether the medical records can completely
flush that all out, what you can say is they had knowledge
of four low back conditions. The fire chief said that he
was —-- he had limitations with twisting and -- that was his

recollection of all the repetitive injuries. Limitations

with lifting, twisting, and doing the job of a firefighter.
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and that's all they have to know. They don't have to know
2ll the medical specifics. That would require the
impossible. The statute as you indicated in the first part
of Subsection 3, I think, defines what thelr knowledge has
o be. I think they had that by knowledge of consistent,
recurrent low back injuries and low back condition with
resulting limitations off and on.

MR. ZEH: TIs there any medical records or
testimony that would equate HPN with spondylolisthesis?

MR. BALKENBUSH: Well, in some ways that report,
page 20 -- this 1is a report in January 2003. And I
indicated it to you -- 1f you look at pade 20 -- you go back
to the bottom of page 19 of Exhibit 1, it talks about
radiographic review, and 1it's reviewing the lumbar MRT. It
says -- bottom of page 19, at 1L5~81, he has a large central
disc protrusion that is not causing significant stenosis,
that central canal stenosis, the spinal cord, although 1t
does certainly impinge upon the thecal sac. His L5 nerve
roots, however, appear to be compromised within the foramina
bilaterally probably as a result of a very subtle listhesis
of L5 on S1 as well as some collapse of the disc.

MR. ZEH: Okay. But is HPN equated with
spondylolisthesis?

MR. BALKENBUSH: What they are is they're distinct

redical conditions, both they're occurring -- according to

000352
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this report, both of those conditions are present in Januar

2003, And she indicates that the nerve roots were

y

compromised as a result of a very subtle listhesis of L5 on

91 as a slide-in of one vertebra over the other, as well as

a collapse of the disc, which is from the HNP at L5-S1. And

he has radiculopathies secondary to that. That's what she
says is her diagnostic impression. And she's already
thinking surgery, but let's hold off until his quality of

life gets sufficiently impaired.

and, ultimately, he goes oOn and has another injury

in 2004, another low back injury in 2007, in July. And then

+he final straw that broke the camel's back, the one in

November 2007. And, ultimately, the conclusion is that that

listhesis condition and the disc and the fusion was done at

that level, the same level as the disc, and the same level

as the listhesis that was present in January 2002 that he

ends up having. According to Dr. Betwz, there was listhesis

also at the L4d-5 level.

MR. 7ZEH: I misspoke. It should have been HPN,

not HNP -- I mean, it should have been NP not HPN. Having

said that --
MR. BALKENBUSH: Herniated nucleus pulposus.
MR. ZEH: Right. Exactly. And HNP is not a
symptom of spondylolisthesis; correct? It's a separate

condition?
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MR. BALKENBUSH: Right. They distinct conditions.
listhesis is a sliding of one vertebra over another.

MR. 7ZEH: I'm aware of that. T just want to make
sure we are clear on the record.

MR. BALKENBUSH: Yeah.

MR. TANNONE: Okay. Thank you, Mr. Balkenbush.

The ball is in our court now. 1 welcome you Juys
to talk first this time. I will, but I would be interested

in hearing your impressions as Board members.

MS. HOOLIEAN: I'm confused, really.

MR. IANNONE: That's okay.

MR. WACHTER: Looking at DIR 20, the physiclan
says, 1 see no reason to recommend surgery. There's no
evidence to suggest that DIR 18, 19, and 20 was given to the
fire department. And after every incident -- and I go back
+o the DIR 25, which responds to DIR 24, I think, which is
he was returned to regular duty and the doctor didn't say
that there was a problem. BSo 1 don't see how the fire
department would have recognized that there was a -- & More
serious problem. And in writing at least, which I've
learned 1s important.

MR. TANNONE: I'm kind of in the same spot.
Lspecially my recollection of Chief Brown's testimony. And

T've had back surgery. It's been suggested again. Most of

ue have bulges and herniations, and some affect others worse
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than others, and we get through life. So my point of that
is it's not necessarily a terrible condition to have a bulge
or a herniation. It can be, but it's not necessarily that.
The fact that he was returned to full duty all those times
makes me think it wasn't a terrible situation for the guy.
T hate to see anybody have that. I don't think it rose toO
the level of & serious condition that the employer had
knowledge. That's my opinion. T'm more than welcome TO
hear everybody else's thoughts on it.

(No response)

Well, if no one is talking --

MR. ZEH: Let me just throw a couple ideas for you

to chew on. Tt appears to me that the preexisting condition
actually has & name, spondylolisthesis. Okay. And HNP 1s
separate from spondylolisthesis. 1 think that the evidence

is pretty clear that everybody knew this guy had a bad back.

Okay. Now, does knowledge of having a bad back equate to or
get you close enough to the knowledge of a preexisting
condition, which 1s spondylolisthesis, which generated a ©
percent or more. And then I think that it's clear that --
in knowledge of a bad back, it is clear that there was
knowledge that he -- of some —-— of the symptoms of the bad
pack, and some of those symptoms are actually described in
the administrator's report, including chronic pain,

sciatica, and radiculopathy. and, all right, are those .

000355
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consistent with spondylolisthesls or just generally bad
back?

3o, I mean, one question would be just kncwledge
cf generally bad back, 1s that sufficient to make the hurdle

of knowledge for Subsection 4, and Subsecticn 3, which

defines what a permanent condition is -- permanent physical
impairment is, or is knowledge of these symptcms that are F

related in the administrator's report, are they close encugh

to spondylolisthesis to suggest that's what the prcklem was,
and so then they had knowledge -- not perfect knoewledge, but
they had knowledge.

So I just toss those suggestions out. And it
would have been nice or mere helpful te, T think, the
applicant's case had there been scme record showing that DIR
18 through 20 happened to be in the file with the fire
department, because 1t does make reference to listhesls,
which is a reference to that condition of sliding discs in
one's back. But we -- the testimony is not there on that
particular issue.

T don't know that -- the letter of DIR 24 sounds
like we're talking bad bkack, not spondylolisthesis or this
is trending toward spondylolisthesis. and I believe the
testimony was that each time this gentleman came back from

work, he came back full duty. And testimony from the fire

department -- the fire chief, it wasn't that this was going
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to bar him from employment,

rhis conditicn. So I think

those are the facts you have in front of you to decide

whether they may the hurdle here.

MR.

MR,

or the Board

ME.

MR.

ME.

MR.

MR.

MS.

that I don't

was ongoing.

MR.

Beoard?

MR.
MR.

saying what T said, how I heard 1it.

Okay.

MR.

could T make

MR.

deliberating

ME.

TANNONE :
BALKENBUSH:
members?

7zEH: Joyce
BALKENBUSH:
ZEH:
BALKENBUSH:
ZEH:

Joyce

SMITH:

Joyce, do you have any comments?

Are you asking me, Mr. Chairman,

What, Chuck?

The guestion was to Joyce Smith.

Oh, okay.

, are you there?

Like I said the first time around,

see retention and he just had a bad back that

TANNONE :
ZEH: Did T

IANNCONE: T

BALKENRBUSH:
one response
TANNONE @

right now.

BALKENBUSH:

Anybody else care to speak, of the

help you or cecnfuse you?

o me, it was a different way of

Would anycne care to make a motion?

Mr.

Ckay?

Fine.

So that's good for me.

Chairman, just before you do,

T'm not sSure you can because we are
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MR. IANNONE: If you don't want to make a moticn,
T don't know, but we've got to do something.

MR. ZEH: The buck does stop here.

MS. SMITH: Okay. I will metion to deny.

MR. IANNONE: Okay. Let's craft that exactly,
Mr. Zeh.

MS. SMTTH: Mr. Zeh, would you give me a hand
here? I will motion to deny C143-07-02558-01.

MR. ZEH: Is it your thought process that they

have failed to prove knowledge under Subsection 4 of a

condition that satisfies Lhe definition of Subsection 37

MS, SMITH: Yes.

MR. ZEH: That they have not shown knowledge of
the permanent physical impalrment, which turned cut to be
spondylolisthesis?

MS. SMITH: Yes.

MR. TANNONE: Ckay. So that's --

MR. ZEH: And that in any event, that even if it
was spondylolisthesls, 1t appeared not to be a hinderance to
employment because he continued to come back to work full
duty?

MS. SMITH: True.

MR. IANNONE: Does anybody have any questions as
to what the motlion 1s?

MR. WACHTER: I will provide a second,
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Mr. Chairman.

MR . IANNONE: We have a second. all in favor,

aye.

MR. WACHTER: Aye.

MS. HOOLTIHAN: I abstain.

MR. ZEH: You either are -- unless there is a
reason like you're recusing yourself -- if you don't think

that that's an appropriate motion, you can vote no.
MS. HOOLIHAN: I vote avye.
MR. IANNONE: I assume you voted aye, Joyce?
Joyce?
MS. SMITH: Are you speaking to me?
MR. TANNONE: Yes, ma'am. I assume you voted vyes.
MS. SMITH: Yes, I did.
MR. ZEH: Sorry, Joyce. We couldn't hear you.
MR. TANNONE: All right. Thank you,
Mr. Balkenbush.
MR. BALKENBUSH: Thank you, Mr. Chairman. Thank
you, Board members.

(Proceedings were concluded at 1:20 p.m.)

* kK Kk X
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Or Private Emplovers, and Admibnistrator Of The Nevads Division Of Industrial Relations Of

The Kevada Depariment Of Business And industry, by and through their respective sttomeys,
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6, 2034,

Lactics.

Charles Zeh, Esg. and Donald C. Sraith, Esg/ieanifer Leonescu, Bsg.. and hereby stipulale and

agree o extend the time for Petiioners’ o {ife their Qpening Brief, up (o and including Ocvtober

The undersigned counsel for the Petitioners specifically represemt that the requesied

extension of time to file Petitioners’ Reply Brief is net made for the purposes of delay or diatory

i THORNDAL, ARMSTRONG,
DFLK RALKENTUSH & EISINGER

T e 2
/’ ,/f/»"' i },"’f

..... f' * _,-‘g ‘~..r )

Iimberi ﬁ*’fhdkux‘auﬁ‘, faq

! Nevaila Bar No. 1246
1 John D, Hooks, Esq,
| Nevada Bar MNo, 11603

i Thoradal, Armstrong,

4 Delk. Balkenbush & Eisinger

il 6590 S, McCarran Bivd., Suite B
1 Reno, Nevada 89509

i Telephone No.. (775) T86-2882

| Fucsimile No.:

{7735} 786-8004
i Auomeys for Petitioner

THE LAW OFFICES OF CHARLES R
ZEH, BERQ.

Chml‘*s R ?ah, iﬂaq -

NV State Bay No, 173%

The Law Offices OF Charles R, Zeh, Esq.
575 Porest Street, Suite 200

Rena, NV 89509

Phore: (775) 323-5700

Fax: (775) 786-8183

Atorney for Respondent

{DEPARTMENT OF BUSINESS AND
{INDUSTRY DIVISION OF INDUSTRIAL
| RELATIONS

Donald C. Suuth, Esa.

H Nevada Bar No.: 000413
i Jeanifer I Leounesoy, Bsq.
il Mevads Bar Mo

(300036
}.J;.panmcm Of Bucmu,s And Endustry

' Sme of N\.\'ud'z

1301 N Green Valley Parkway, Suite 200
il Henderson, Nevady 890746497

Il Phone: {702) 488-9070

| Fax: (702} 990-0361
i Attorney for Rospondeat
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Page: 374

Charles Zeh, Esq. and Donald C. Smith, Esq/Jennifer Leonescu, Esg., and hereby stipulute and

agree to extend the tme for Petitioners” ¢ file their Opening Brief, up © and including October

The undersigned counsel for the Petitioners specifically represent that the reguested

extension of time to file Petitioners' O pening Brief is not made for the purpeses of delay or

THORNDAL, ARMSTRONG,
| DELK, BALKENBUSH & EISINGER

H Robert F. Balkenbush, Esg.

i Nevada Bar No. 1246

+ John [, Hooks, Esg.

Nevade Bar No, 11603

Thomdal, Armsuwong,

| Delk, Balkenbush & Eisinger

il 6590 8. McCarran Blwd,, Suite B
I Reno, Nevads 83509

{ Telephone No.: {775} 7862882

| Pacsimile No.: (775) 786-8004

i Atiorneys for Petitioner

THE LAW OFFICES OF CHARLES R,
LEH, E5€).

Charles R. Zeh, Esq.

NV State Bar No, 1739

The Law Qffices Of Charles R. Zely, Esg.
578 Forest Street, Snite 200

Rena, NV 88309

Phone: {775} 323-5700

Fax: (775) 786-8183

Atviormey for Respondent

'DEPARTMENT OF BUSINESS AND
| INDUSTRY BIVISION OF INDUSTRIAL
IRELATIONS

i P o

I .,:"‘"“ . {_,w..w. ll L{ ;? :
Donald C. Srgith, Esq. T

Nevada Bar ¥o.: 000413

Jennifer J. Leonescy, Esg.

Depariment Of Business And Industry
Division Of Industrial Relations

' State of Nevady

11301 N, Green Valley Parkoway, Suie 200

| Henderson, Nevada 89074-6497

; Phone: (702) 486-9070

i Fax: (702) 990-0361

| Attarney for Respondent

3 ﬁ Nevadu Bar No.: 006036
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Stipulation and Order for Extenston of Time for Petitioners to File Opening Brief
Case No, A- 14-702463-)

ORDER
[T I8 HEREBY ORDERED that the Petitioners’ time to file their Opening Briel extended
ap to and including Cotober &, 2014,

g:"!

DATED: This ,g": . day of September, 2014,

DBistet Court Judge

<DRNMITYTE ¢ T ~f} BARE
SU BT‘:{{ i I-Jg}, BY: o7 JLDGE CISTRICT COURT, DEPARTMENT 32
P /“’ e ’
PR PR A A ) o

Johp-D. Hooky Brg. ~

MNévada Bar No, 11603

Thomdsel, Armstrong, Delk, Batkenbush & Bisinger
6590 5. McCarran Bivd., Suite B

Reng, Nevada 88509

Telephone No.: (773) 7R6-2882

Facsimile No.; {775) 786-8004

Avorneys fur Petitioners
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Electronically Filed
08/18/2014 11:04:53 AM

NEOJ P ;.W

Robert F. Balkenbush Esq.

Nevada Dar No. 1246

John D. Hooks, Esq.

Nevada Bar No. 11605

Thorndal, Armstrong, Delk, Balkenbush & Eistnger
6580 8. McCarran Blvd,, Suite B

Reno, Nevada 89509

Telephone No @ {775) 786~2882

Facsimile No,: {775) 786-8004

Anorneys for Petiioners

CLERK OF THE COURT

DISTRICT COURT

COUNTY OF CLARK, NEVADA

o

!

i
]

INORTH LAKE TAHOE FIRE PROTECTION
| DISTRICT AND and PUBLIC AGENCY

CASE NG, A-14-702463-)

| COMPENSATION TRUST, DEPT. NG XXX
Petitioners,
NOTICE OF ENTRY OF ORDER FOR
Vs, EXTENSION OF TIME FOR
PETITIONERS TGO FILE OGPENING
THE BOARD FOR ADMINISTRATION OF BRIEKW

THE SUBSEQUENT INJURY ACCOUNT
FOR THE ASSOCIATIONS OF SELF-
INSURED PUBLIC OR PRIVATE
EMPLOYERS, and ADMINISTRATOR OF
THE NEVADA DIVISION OF INDUSTRIAL
RELATIONS OF THE NEVADA
BEPARTMENT OF BUSINESS AND
INDUSTRY,

Respondents.

NOTICE OF ENTRY OF CRDER FOR EXTENSION OF TIME FOR PETITIONERS
TO FILE OPENING BRIEE

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that sn Order for

Lxtension of Time for Petitioners to File Opening Brief was eniered in the shove-entitled action

|

000368
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un September 11, 2014, a copy of which 15 aitached hereto.

THORNDAL, ARMSTRON,
DELYK, BALKENBUSH & EISINGER

i 7 ¢

o i {2 ,
Robert F, Baikendinkh, Esg,
Nevagda Bar No: 1246
John D. Hooks, Fsy.
Nevada Bar Mo, 116058
Thorndal, Armstrong,
Delk, Balkenbush & Pisinger
6590 5. McCurran Blvd., Suite B
Reng, Nevadae 89309
Teleghone Moo (773) 786-2882
Facstrnile Moo {(775) TRO-8004
Agtorneys for Pelitioner

|

000369
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Attarneyvs [ Pettioners:

CLERK OF THE COURT

MSTRICT COURT

COLNTY OF CLARIK NEVADS

NORTHLAKE TATOR FIRE PROTECT.ON ¢ 7 o e
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1 | COMPENSATION TRUST, CDTET. NG R

¢} Petitivnes, E
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EOINSURTD PURLIC OR SRIVATE :
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TINDUSTRY,

o
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0. Respondens, |

#3 CORMES ROW, Petiioners, North Lade Tahoo T e Pootection Dionwt sl Pasd
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23 HARKMSTROMG, DELK, BALKENBUSH & BISINGER ard the Respandent. Boara Fent

A b o

a5 | Adminsistation GF The Sulisequent Injury Acuount bor e Asseciations {8 Sull i srnd Yol
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Chuwles Zeh, Foq. and Donakd C. Swith, BsqJennber Leonasen, Hag. and Soreby stipuises and
apgree 10 extend the dene for Pelitioners” w Sl thelr Upening Brief, up w md inckidiog October
g, 2014,

Toe undsrspned connsel for the Petitoners specifically represent that U reguoster
axtegsion of ume o {iie Petioners’ Operdog Beiel 1 nol opde for the purposes of delay or

dilotory tralics. _
THOHNDAL, ARMSTRONG, THE LAW QFFICES OF CHARIES 2
DELK, BALKENBUSH & FISTNGER TEH, ESQ.

1 Rober: ¥, Balkenbush, Fsq.

< Jobes 13 Hooks, Bsg. WV State Baz No. 1729 ;
b f\’ vads Far Mo, 116038 | The Law Ofices OF Charles R Zeh, Fuy !
T orrudal, Arsteong, 375 Forent Siseel, Sulte 2060

l Z e, Batkeobush & Eisinger Reno, MY 50309

46580 8. MeCarran Blvd, Suile B i Phone. ‘}?5] 125760

| Mevada Bag No. 1246 {harles R, Zeh, Log

4 Reno, Nevads B85 s Fax {775) JBG-EYB3

i Telepnone Noo, (7755 7862882 {ATtorngy fo Respendens
| Faesimile No.: (775) 7668004

{ Attorneys o Pedidaner

;g RELATHONS
Do'm c[{" br:ﬁth Isq
)ll\mﬂ&a Bar Mo 000413
H Jennifer 7. Leosesa, Esq,
it Nevady Har No “1{}5416
’i Deveriment OF Business And Indusyy

-'E Division OF Industxind Ri,?méfms;

{ 1301 N Green Valley Parkowsny, Suite 2%
 Henderson, Nevada §U074-6457

| Prone: (TO1} 486-9070

| Fax. ('7{}'3 3 990- 0351

IDEFARTMENT OF RYISINESS AND
LINBUSTRY DEIVISTON OF INDUSTRIAL

1 State of Nevude
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c. Schedule of next Meeting(s).

Joyee Smith advised the Board that she will not be in attendance at the October meeting
of the Board.

14. Public Comment.
There was no other public comment.
16. Adjournment.

It was moved by Joyce Smith, seconded by Shannon Hoolihan, to adjourn the meeting.
Motion adopted.

Vote: 4-0.

S:AClients\STAYMinutest201 3\Draft Minutes 9.19.2013 R6.wpd

September 19, 2013 11 October 24, 2013

Docket 70592 Document 2018-16427
000226



The Law Offices of Charles R. Zeh, Esq.

Charles R. Zeh, Esq,
Robent G. Berry, Esg.
Pete Cladianos 1H. Esq.
lames Barnes, Fsq.

Via Certified Mail

Robert F. Balkenbush, Esq.
Thorndal Armstrong
Delk Balkenbush & Eisinger

Attorneys and Counselors at Law

573 Forest Street
Reno, Mevada §9309
Phone (775) 323-5700
Fax (775) 786-8183
Office e-mail: Karen‘@erzehlaw.com

October 11, 2013

6590 South McCarran Blvd., Suite B

Reno, NV 89509

Re: Subsequent Injury Request for Reimbursement

Claim No.

Date of Injury:
Association Name:
Association Member:

Association Administrator;

C143-07-02558-01
November 30, 2007

Public Agency Compensation Trust

Sender's e-mail address
CRZehrwaol.com

North Lake Tahoe Fire Protection District

Third-Party Administrator: ~ Alternative Service Concepts

Submitted By:

Dear Mr. Balkenbush:

This letter 1s a courtesy confirmation regarding the outcome of the hearing conducted on

Robert F. Balkenbush, Esq.

Public Agency Risk Management Services

September 19, 2013, according to NAC 616B.7783, wherein the applicant appealed the
Administrator's recommendation to the Board concerning the above-referenced claim.

The Board voted to deny the application seeking reimbursement pursuant to NRS
616B.578. According to NAC 616B.7783 (6). a written decision will follow from the Board.
which shall include Findings of Fact and Conclusions of Law. A copy of the decision will be
served upon you after review by the Board. Not later than 10 days afier the date the decision is
served, the Association may serve upon legal counsel for the Board written objections to the
decision. Any appeal of the decision of the Board shall be directed to the district court. See.
NRS 616B.578 (7). You are advised, however, to familiarize yourself with the pertinent sections
of the Nevada Administrative Code and Nevada Revised Statutes and to rely upon your own
understanding of the them in the prosecution of an appeal, if any.

Actmitted in Minnesota and Nevada

s

000227



Robert F. Balkenbush, Esq.
Thorndal Armstrong

Delk Balkenbush & Eisinger
October 9, 2013

Page 4
Should you have any questions. please do not hesitate to contact me.
Sincerely,
THE LAW OFFICES OF CHARLES R. ZEH, ESQ.
T -—-._ - C'_;_""_:__}/f{“,-
T S = h\\(/
(.
Charles R. Zeh, Esq?
CRZ/kdk
ce: Jacque Everhart, Via Facsimile
Donald C. Smith, Esq., Via Facsimile
Richard Iannone, Via Facsimile
CERTIFICATE OF SERVICE
[ certify that | am an emplovee of The Law Offices
of Charles R. Zeh, Esq., and on this date [ served this
letter on the parties as indicated.
Date: . . IO -
S Chents 1A Nonbvaon:Dened of Tl Letersi 19 308 Y Dennals wpd

Admitted m Minnesora ond Nevada
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IDER: ¢ THIS.SECTIO)
& Complate iterng 1, 2, and 3. Aiso complete
item 4 if Restricted Delivery is desired,

® Print your name and address on the reverse

50 that we can return the card to you.
& Attach this card to ¢

ot on the front if space permits.
1. Articie Addressed to:

Rabert Balkenbush, Esq.

Thorndal Armstrong Delk
Balkenbush & Eisinger

6590 South McCarran Blvd., Suite B
Reno, NV 89509

2. Articte Number
(Transfer from service fabel)

he back of the mailpiece,

A. Signature

o

LI Addresses
C. Date of Delivery

1B Receiyed b(jrprfn;/a;d Name) ~

S e Cin Defie e s

D. Is gelivary address different 1 item 17 LI Yes
It YES, enter delivery address below: ) No

4. Restricied Delivery? (Extra Fes)

7011 2970 opop B740 4ayp

L
3. Service Typo
i Gortified Mail [T Express Mail
E7 Registered [ Return Recsipt for Marchandise
O Insured Mail [ C.0.D,

0 ves

. PS Form 3811, February 2004

o~

Domestic Return Receipt

102595-02-M-1540

Postaga | B

Cenified Faz

7011 2970 ooOo0 L7ud 484l

Reluin Recaipt Fes
{Endorsement Regquirsd)

Rastrigied Delvary
{Endorsament Raqul

Total Postage & Faos ié?___( ’_
Robert Balkenbush, Esq.
Thorndai Armstrong Delk
Balkenbush & Eisinger

6390 South McCarran Blvd,, Suite B

Reno, NV 89569

s M
Pogimard,
m‘/i-iéere .
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The Law Offices of Charles R. Zeh, Esq.

Attorneys and Counselors at Law

Charles R. Zeh, Esq. 575 Forest Street, Suite 200 Sender's e-mail address
Robert G. Berry, Esq. Reno, Nevada 89309 CRZeh(@aol.com
Pete Cladianos [, Esq. Phone (775)323-5700

James Barnes, Esq. Fax (775) 786-8183

Office e-mail: Karen@Crzehlaw.com

September 9, 2013

Robert Balkenbush, Esq.
Thorndal, Armstrong, Delk,
Balkenbush & Eisinger

6590 S, McCarran Blvd., Suite B
Reno, NV 89509

Re: Subsequent Injury Request for Reimbursement

Claim No. C143-07-02558-01

Date of Injury: November 30, 2007

Association Name: Public Agency Compensation Trust

Association Member: North Lake Tzhoe Fire Protection District
Association Administrator: Public Agency Risk Management Services
Third-Party Administrator: Alternative Service Concepts

Submitted By: Robert Balkenbush, Esq.

Dear Mr. Balkenbush:

This letter will confirm that at the August 15,2013, Board meeting for the Subsequent Injury
Account for Associations of Self-insured Public or Private Employers, the above-referenced matter was
continued following the approval of your request for continuance. Therefore, this matter has been

continued to the September 19, 2013, Board meeting. Formal notice of the meeting will also be
provided.

Sincerely,

THE LAW QFFICES OF ESR. ZEH, ESQ.

Charles R, Zeh, Bs

CRZ/jlp CERTIFICATE OF SERVICE
ce: Richard lannone. Via Facsimile I certify that I am an employee of The Law Offices
Jacque Everhart ’ Via Facsimile of Charles R. Zely, Esq., and on this date I served this

letter on the parties as indicated.

o~

Date: C:‘"f/n /‘}-C;Lg ,}M“{'m > )

S ACHewts\SIAWatilication\Continued\§ 15,2013 Balkenbush wpd

Admitted in Minnesota and Nevada
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Robert F. Balkenbush, Esq. ‘
Thomndal, Armstrong, Delk, Balkenbush & Eisinger ‘
6590 S, McCarran Blvd., Suite B
Reno, Nevada 89509 e s o i
Tel.: (775) 786-2882 .
Fax.: (775) 786-8004

Attorneys for: North Lake Tahoe Fire Protection District, Public Agency Compensation Trust

BEFORE THE BOARD FOR ADMINISTRATION
OF THE SUBSEQUENT INJURY ACCOUNT FOR
ASSOCIATIONS OF SELF-INSURED
PUBLIC OR PRIVATE EMPLOYERS

In the Request for Reimbursement Claim No.: 143-07-02558-01
Date of Injury: 11/30/07
From the Insurer: PACT
Emplover: North Lake Tahoe FPD
Subsequent Injury Account Third Party Admin.: ?EEI‘II&UVB Service Concepts,
/

PUBLIC AGENCY COMPENSATION TRUST’S
PRE-HEARING STATEMENT

I
DOCUMENTARY EVIDENCE

North Lake Tahoe Fire Protection District (hereinafter “NLTFPD”), as the Employer and
Public Agency Compensation Trust (hereinafter “PACT ), as the Insurer, will rely on the
Administrator’s 140-page documentary exhibit (DIR 1 through DIR 140) submitted with the
Adminsstrator’s written recommendation to deny the NLTFPD’s within SIF claim. The NLTFPD
reserves the right to supplement its initial documentary submission in this contested matter.

II
STATEMENT OF ISSUES OF FACT AND LAW

1. The Administrator has erred both in fact and law in concluding that the
PACT’s request for SIF reimbursement does not satisfy the legal requirement set forth in NRS

616B.557(4).
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111
WITNESSES

The PACT may call one or more of the following witnesses to testify may testify in
person or by telephone by telephone about various aspects of the claim:

1. The Injured Employee or claimant in the workers’compensation claim at issue in
the Self-Insured Employer’s request for SIA reimbursement, will testify about the occurrence of
his work-related August, 2002 low back injury, and his May, 2003 work-related low back injury,
contemporancous communication of this injury to his employer (the NLTFPD), and any
accommodations by the NLTFPD or himself for the purpose of treatment and recovery from
these injuries in order to continue to perform his duties as a fire fighter for the NLTFPD.
employment.

2. The following representatives from NLTFPD may testify concerning the injured
employee’s pre-existing known conditions as such relate to the PACT’s within request for SIA
reimbursement;

Sharon Cary, NLTFPD, Business Manager and Human Resources Director, will
testify that the injured employee contemporancously informed them of the occurrence of his
work-related August, 2002 and May, 2003 low back injury, and any sequellae of which they were
aware. Ms. Cary will further testify about the hiring policies of NLTFPD.

Michael Brown, Fire Chief of NLTFPD, will testify of his persbnal knowledge of
the work-related low back injuries of the injured employee, and any sequella of which he was

aware. Michael Brown will further testify about the hiring policies of NLTFPD.
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v
ESTIMATED TIME

The PACT’s presentation will take a Xilglately two and one-half (2-1/2) hours.
. /

A

A /
DATED this /"’ day of September, 2013.

N
7 ROBERTF.

Attorney for the North Lake Tahoe Fire Protection District,
employer, and Public Agency Compensation Trust, Insurer
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CERTIFICATE QF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of Thorndal, Armstrong, Delk,
Balkenbush & Eisinger, and that on this day I caused to be served by Hand-Delivery a correct

copy of the foregoing documents, addressed to:

Charles R. Zeh, Esq.

Board Counsel

575 Forest Street, Suite 200
Reno, Nevada 89509

Pursuant to NRCP 5(b), I certify that I am an employee of Thorndal, Armstrong, Delk,
Balkenbush & Eisinger, and that on this day I caused to be-served by facsimile and regular U.S.

Mail, in Reno, Nevada, a true and correct copy of the foregoing document, addressed to:

Donald Smith, Esq.

Legal Counsel

Administrator

Department of Industrial Relations
1301 Green Valley Parkway, Suite 200
Henderson, NV 89074

Department of Industrial Relations
DIR - Workers’ Compensation Section
1301 Green Valley Parkway, Suite 201
Henderson, NV 89074

ATTN: Jacque Everhart

DATED this |’ day of September, 2013,

000234




AFFIRMATION

Pursuant to NAC 616B.7783(1)(c)(2)
The undersigned hereby affirms that the preceding document filed in above-entitled court

does not contain the name, social security number, date of birth, or address of the injured worker.

b
I

DATED this |' day of September, 2013

THORND Ak ARMSTRONG,
DELK, BALKENBUSH & EISINGER,
S i O B }
il

! ; S / £,
] ; P Py g/ /f / I
o e /L \
&jki?i“ﬁfW“§éf 7y
By: [ eiae) 3 AT e

e

Robert F. Balkenbush, Esq.

6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509

Attorneys for the Association
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THORNDAL, ARMSTRON G,DELK,
BALKENBUSH & EISIN GER

A PROFESSIONAL CORPORATION
LAW OFFICES
6590 S. McCARRAN BOULEVARD, SUITE B
RENO, NEVADA 89509
TELEPHONE (775) 786-2882 FAX (775) 786-8004

FAX COVER SHEET

DATE: August 5, 2013

TO: Charles Zeh, Esq.

FAX NO: (775) 786-8183

FROM: Robert F. Balkenbush, Ezq.

PAGES TRANSMITTED (excluding cover sheet): 1

SUBJECT: insurer- Public Agency Compensation Trust
Claim No: C143-07-02558-01

Employer- North Lake Tahoe Fire Protection District
Date of Injury: 11/30/07
DIR-WCS Recommendation fo deny SIF reimbursement, 05/13/13

NOTICE OF CONFIDENTIALITY

The information contained in this facsimile message is intendad only for the parsonal ang confidentis! use of the desigraled
recipient named abova, Thig message may be an attorney-ciient cormmunication, and as sueh is privileged and confidentiat tf
the readar of thig message is not the intended recipient or an agent responsibie for delivering it_ 1o the intend
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JOMN L THORNEAL
IAMES G ARMSTRONG

—
STEPHEN C BALKENBUSH
PAUL F EISINGEK,

CHARLES L. BURCHAM
BRIAN K. TERRY
BRENT T KOLVET
ROBERT F BALKENBUSH
IAMES 1, JACKSON
PHILIP COODHART
DEBORAN I, ELSASSER
CHISTOPHER ) CURTLS
KATHERINEF PARKS
KEVIN R DIAMOND
BRIAN M BROWN

LAW OFFICES
THORNDAL ARMSTRONG

DELK BALKENBUSH & EISINGER
A PROFESSIONAL CORPORATION

thorndal.com
e B
"
MicHAS 5 Loune Robert F. Balkenbush, Esq.
KENNETH R. LUND
JONN D HOOKS RENQ OFFICE
BRANDOM R, PRICE rbalkenbush@thorndal.com
KEVIMN A PICK
MEGHANM GOOBWDN N
GREGORY M. SCHULMAN"* August 5, 201 3
Of Counsel**
Special Coungel *

via FACSIMILE (775) 786-8183
Charles R. Zeh, Esq.

Zeh & Winograd

575 Forest Street, Suite 200
Rano, NV 89500

RE: Insurer:

Public Agency Compensation Trust

Paap: 272

LAS VEGAS

1109 E. BRIDGER AVENUE
LAS VEGAS, NV 89101
MAILING:

P.O. Box 2070

LAS VEGAS, NV 89125-2070
{702) 166-0622

FAX. (702) 366-0327

REND

6590 S. MCCARRAN BLVD #B
REND, NV £9509

(775) 786.2882

FAX: (775) 726-3004

EvLko

919 IbAHO STREET
ELKD, NV 39301
(775) 7773011
FAX: (775) 736-8004

Claim No: C143-07-02558-01
Employer: North Lake Tahoe Fire Protection District
Date of injury: 11/30/07

DIR-WCS Recommendation to deny SIF reimbursement, 05/13/13

Dear Mr. Zeh:

As you know, our office represents Public Agency Compensation Trust. Our office is requesting a
continuance of the SIF hearing scheduled for August 15, 2013, at 10:00 a.m. We are requesting a

continuance of this matter, as we are in the process of obtaining additional dacum
Further, we are requesting a continuance as | have a calendar conflict for Augu

response,
&Q/
ROBERTF. B ENBUSH, ESQ.
RFB/sbh
cc: File

ents in this matter.
st 15, 2013,

Attorneys also Jicensed to practice in:

Asizona, California, Colorado, Maryland, Nevada, OkJahoma, Texas, Utah

000237



JOHN L. THORNDAL
JAMEY G ARMSTRONG
CRAIG R DELK
STEPHEN C. BALKENBUSH
PAUL F. EISINGER
CHARLES L BURCHAM
BRIAN K. TERRY
BRENT 1. KOLVET
ROBERT F. BALKENBUSH
JAMES 1. JACKSON
PHILIP GOODHART
DEBORAH L. ELSASSER
CHRISTOPHER J. CURTIS
KATHERINE F. PARKS
KEVIN R. DIAMOND
BRIAN M. BROWN

THIERRY V. BARKLEY**
SUSAN E. FRASCA™
MICHAEL P, LOWRY

KATHLEEN M. MAYNARD
KENNETH R. LUND

JOHN b. HOOKS
BRANDON R. PRICE
KEVIN A, PICK
MEGHAN M. GOODWIN
GREGORY M. SCHULMAN

Of Counsel **
Special Counsel *

LAW OFFICES
THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

A PROFESSIONAL CORPORATION
thorndal.com

Robert F. Balkenbush, Esq.
RENQ OFFICE
rbatkenbush@thorndal.com

May 15, 2013

SENT VIA HAND-DELIVERY

Charles R. Z¢h, Esq.
Zeh & Winograd

575 Forest St. Suite 200
Reno, NV 89509

RE: Insurer:
Claim No:
Employer:
Date of Injury:

Public Agency Compensation Trust
C143-07-02558-01

North Lake Tahoe Fire Protection District
11/30/07

DIR-WCS Recommendation to deny SIF reimbursement, 05/13/13

Dear Attorney Zeh:

1.AS VEGAS

1100 E. BRIDGER AVENUE
LAS VEGAS, NV 89101
MAILING:

P.O. Box 2070

LAS VEGAS, NV 89125-2070
(702) 366-0622

Fax: (702) 366-0327

RENO

6590 5. McCarraN BLvD. #B
RENG, NV 89309

{775) 786-2882

FAX: (773) 786-8004

LLKO

919 IDAHO STREET
FLKO, NV 89801
(775) 777-3011

Fax: {775 786-8004

We are hereby requesting a hearing before the SIF Board pursuantto NAC 616B.7771(2) with regards to DIR's
recommendation to deny our request for SIF reimbursement.

The insurer will be represented by Attorney Bob Baikenbush at the hearing and he will need sufficient time to
prepare the SIF case and obtain additional evidence to submit.

Hence, please schedule the hearing before the Board that will allow 120 - 160 days for preparation.

If you have any questions or need further information, you may contact our office at the number above.

Very_..fﬁﬁfywj,%urs,

Bt

Robekl:twi:. BgikellbLISh, Esq.

RFB:psb
ce: ASC
File

Attorneys also Heensed to practice in:

Arizona, California, Celorado, Maryland, Nevada, Oklahoma, Texas, Ulah
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Karen Kennedy

- - -
From: Karen Kennedy
Sent: Meonday, June 03, 2013 8:56 AM
To: Jacque Everhart {everhart@ businass hv.gov)
Cc: Charles R. Zeh Esq. {(crzeh@aol.com)
Subject: SIA claim C143.07.0255801
Attachments: ' Balkenbush 5.15.2013 Letter.pdf

lacque,

Attached is a copy of the letter that we received from Mr. Balkenbush, on May 16, 2013, he has requested the hearing
to be scheduled for the September 2013 Board meeting. | do not have any additional matters, do you have anything?

If you should have any questions, please do not hesitate to contact this office. Thank you.

Karen Kennedy
Legal Assistant to Charles R. Zeh, Esq.

The Law Offices of Charies R. Zeh, Esg.
575 Forest Street, Suite 200
Reno, NV 89509

Phone: 775.323.5700
Facsimile: 775.786.8183

Under requirements imposed by the IRS, we inform you that, if any advice concerning one or more U.8. federal tax issues is contained in this
communication (including any attachments), such advice was not intended or written to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the internal Revenue Code or (2) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.

The information in this e-mail and in any attachments is attorney/client confidential and intended solely for the attention and use of the named
addressee(s). This information may be subject to legal, professional, or other privilege, or may otherwise be protected by work product, immunity or
other legal rules. it must not be disclosed to any person without the sender's authority. If you are not the intended reciplent, or are not authorized to
recelve it for the intended recipient, you are not authorized to, and must not, disclose, copy, distribute, or retain this message or any part of it. Further,
if you have received this electronic mail transmission in error, please delete it from your system without copying it, and notify the sender by reply e-
mail, so that our address record can be corrected. Thank you very much.
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STATE OF NEVADA

Board for the Administration of the Subsequent Injury Account For

The Associations of Self-insured Public or Private Employers

NOTICE OF MEETING

The Board for the Administration of Subsequent Injury Account for the Associations of
Self-insured Public or Private Employers will hold a public meeting on March 18, 2014,
10:00 a.m., at 1301 North Green Valley Parkway, Conference Room B, Henderson,

Nevada. The public is advised that some of the members of the Board may participate in
the meeting via telephone.

Notice:

AGENDA

(1) Items on the Agenda may be taken out of order; (2) the Board may

combine two or more Agenda items for consideration; and (3) the Board may remove an
item from the Agenda or delay discussion relating to an item on the Agenda at any time.

1.

B,
/3
* 4.
* o 5 .

Roll Call.

Public Comment. The opportunity for public comment is reserved for any
matter listed below on the Agenda as well as any matter within the
jurisdiction of the Board. No action on such an item may be taken by the
Board unless and until the matter has been noticed as an action item.
Comment from the public is limited to three minutes per person.

Approval of Posting of Agenda. For Possible Action
Approval of Agenda. For Possible Action
Approval of the Minutes for January 21, 2014. For Possible Action

Action on the Recommendation of the Administrator of the Division of
Industrial Relations for denial of the following request(s) for reimbursement
from the Subsequent Injury Account for the Associations of Self-insured
Public or Private Employers. The following claim(s) for reimbursement
will be adjudicated by the Board pursuant to the Nevada Administrative
Procedures Act, NRS 233B.010, et. seq.

a. C143-03-00548-01 North Lake Tahoe Fire Protection
For Possible Action

Page 1 of 4
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* sk

Action on the Recommendation of the Administrator of the Division of
Industrial Relations for acceptance of the following supplemental request(s)
for reimbursement from the Subsequent Injury Account for the Associations
of Self-insured Public or Private Employers in the amount verified by the
Administrator.

a. C143-00-00055-01 White Pine County
For Possible Action

Discussion and disposition of Findings of Fact, Conclusions of Law and
Determination of the Board, regarding Fortress Construction, Inc., Claim
No. 5012-0806-2011-0619. Direction to Board's Counse!l. For Possible
Action

Discussion and disposition of Findings of Fact, Conclusions of Law and
Determination of the Board, regarding North Lake Tahoe Fire Protection
District, Claim No. C143-07-02558-01. Direction to Board's Counsel. For
Possible Action

Continued Discussion and Review of Draft Letter Regarding the Apparent
Drop off in the Submission of Claims to the Board for the Administration of
the Subsequent Injury Account for Associations of Self-insured Public or
Private Employers. Possible Direction to Board's Legal Counsel. For
Possible Action

Continued Review and Analysis of Proposed Amendments to Regulations
and Possible Additional Regulations; Possible Approval for Referral to the
Director's Office; Determination as to Whether the Forgoing Would Have
an Adverse Economic Impact upon Small Employers, i.e., less than 150
Full-time or Part-time Employees; See, NRS 233B.0608(1); Possible
Finding of No Adverse Impact and Referral to the Director's Office of Said
Finding. Discussion of Workshop and/or Hearing. For Possible Action

Additional Items:

a. General Matters of Concern to Board Members Regarding Matters
Not Appearing on the Agenda.

b. Old and New business.

c. Schedule of next Meeting. The Following Dates Have Been
Scheduled in Advance but Are Subject to Change at Any Time:
April 15,2014; May 20, 2014; June 17, 2014; July 15, 2014; August
19, 2014; September 16, 2014; October 14, 2014; November 18,
2014 and December 16, 2014. For Possible Action

Page 2 of 4
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# 13. Public Comment. The opportunity for public comment is reserved for any
matter within the jurisdiction of the Board. No action on such an item can
be taken by the Board unless and uatil the matter has been agendized as an

action item. Comment from the public is limited to three minutes per
person.

* 14.  Adjournment. For Possible Action
Single-asterisked items are matters upon which the Board may take possible action.

Double-asterisked items are matters upon which the Board may take no action until the

matter itself has been specifically included on an agenda as an item upon which action
may be taken.

Any person with a disability as defined by the Americans with Disabilities Act who
requires special assistance to participate in the meeting may contact, at least two days
prior to the meeting, Jacque Everhart at the Division of Industrial Relations, 1301 North
Green Valley Parkway, Suite 200, Henderson, Nevada, 89074, or by calling (702) 486-
9089 to arrange for reasonable accommodations.

This Notice has been posted at the following locations:

Division of Industrial Relations, 1301 North Green Valley Parkway, Suite
200, Henderson, Nevada, 89014.

Division of Industrial Relations, 400 West King Street, Suite 400, Carson
City, Nevada, 89710,

Division of Industrial Relations, Occupational Safety and Health
Enforcement Section, 4600 Kietzke Lane, Building F, Suite 153, Reno,
Nevada, 89502

Grant Sawyer Building, 555 East Washington Avenue, Las Vegas, Nevada,
89101.

As a courtesy to the public in general and in order to disseminate information about
the Board’s activities as broadly as possible, the Board intends that this Agenda be posted
to the Nevada Department of Business and Industry’s website. Such posting is not
required, however, in the Board’s opinion, by the Nevada Open Meeting Law. A failure of
the Agenda to be posted on the Business and Industry website will not prevent the Board
from conducting a Board meeting, provided the Agenda had been correctly posted and
notice otherwise given according to the Nevada Open Meeting law, which shall govern the
adequacy of posting and notice of the Board’s meeting,

P Jof4
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Dated this 7" day of March, 2014,

By: /s/ Charles R. Zeh. Esq.
Charles R. Zeh, Esq.
Counsel for the Board

Page 4 of 4
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CERTIFICATE OF PERSONAL SERVICE
1 certify that | am an employee of The Law Offices of Charles R. Zeh, Esq., and that |
served the Notice of Meeting/Agenda for the March 18, 2014, State of Nevada, Board for the
Administration of the Subsequent Injury Account for the Associations of Self-Insured Public or
Private Employers' on Robert F. Balkenbush, Esq., by personal delivery upon Sam Baker, on the
7"-‘“ day of March, 2014, at the offices of Thorndal Armstrong Delk Balkenbush & Eisinger,
located at 6590 South McCarran Blvd., Suite B, Reno, NV §9509.

Dated this ;"' day of March, 2014.

]

o/
s /ﬁ By . \._;{” , )
a AN T gibeds
Y
Karen Kennedy 2

SAClients\S1A\Service of Agenda\3.18.2014 Cert of Service. wpd
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STATE OF NEVADA
Board for the Administration of the
Subsequent Injury Account for
Associations of Self-insured Public or Private Employers

Meeting Minutes
For the Meeting of March 18, 2014
Meeting of the Board
Henderson, Nevada

A meeting of the Board for the Administration of the Subsequent Injury Account for the
Associations of Self-insured Public or Private Employers was convened on March 18, 2014. The
meeting was duly noticed in compliance with the Nevada Open Meeting Law to take place at
1301 North Green Valley Parkway, Room B, Henderson, Nevada, the offices of the Division of
the Industrial Relations ("DIR"). Vice-chairman Bryan Wachter and member Emilia Hooks
attended the meeting in person. Members Joyce Smith and Shannon Hoolihan attended the
meeting via telephone conference call. Chairman Richard Iannone was absent. The meeting was
conducted so that each member of the Board and public, if any, could hear all participants and all
Board members could participate in the deliberations and discussions. Fach Board member
participating in the meeting also had before him or her all written materials to be considered
during the deliberations of the Board meeting or was obliged to refrain from voting if not in their
possession.

1. Roll Call.

Vice-chairman Bryan Wachter and member Emilia Hooks attended the meeting in person.
Members Joyce Smith and Shannon Hoolihan attended the meeting via telephone
conference call. Chairman Richard Iannone was absent. As four of the members were
present throughout the meeting, a quorum was present to conduct the Board's business.

Also present in person were Jacque Everhart, the Liaison to the Board for the
Administrator of the Division of Industrial Relations (DIR), Donald C. Smith, Esq., legal
counsel to the Administrator, and Charles R. Zeh, Esq., The Law Offices of Charles R.
Zeh, Esq., legal counsel to the Board.

Participating for part of the meeting by phone was Robert F. Balkenbush, Thorndal
Armstrong Delk Balkenbush & Eisinger.

2. Public Comment.

There was no public comment.

March 18, 2014 April 15, 2014
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Vote:

Vote:

Vote:

Approval of the Posting of Agenda.

Vice-chairman Wachter called this matter to be heard and requested a motion regarding
the posting of the Agenda. It was then moved by Emilia Hooks, seconded by Joyce
Smith, to approve the posting of the notification of the meeting. Motion adopted.

4-0.
Approval of Agenda,

Vice-chairman Wachter called this matter to be heard and requested a motion regarding
the Agenda. It was moved by Emilia Hooks, seconded by Shannon Hoolihan, to approve
the Agenda. Motion adopted. ’

4-0.
Approval of the Minutes for January 21, 2014.

Vice-chairfnan Wachter called the minutes of January 21, 2014, to be heard. It was
moved by Emilia Hooks, seconded by Shannon Hoolihan, to approve the minutes as
presented. Motion adopted.

4-0.

Action on the Recommendation of the Administrator of the Division of Industrial
Relations for Denial of the Following Request(s) for Reimbursement from the
Subsequent Injury Account for the Associations of Self-insured Public or Private
Employers. The Following Claim(s) for Reimbursement Will Be Adjudicated by the
Board Pursuant to the Nevada Administrative Procedures Act, NRS 233b.010, er.
seq.

a. C143-03-00548-01 North Lake Tahoe Fire Protection

Vice-chairman Wachter next called this matter for hearing. The association name for this
matter is Public Agency Compensation Trust. The association member for this matter is
North Lake Tahoe Fire Protection. The association administrator for this matter is Public
Agency Risk Management Services. The third-party administrator for this matter is
Alternative Service Concepts, LLC. The matter was submitted by Robert F. Balkenbush,
Esq., Thorndal Armstrong Delk Balkenbush & Eisinger.

The Administrator recommended denial of this request pursuant to NRS 616B.578(1),(3)
and(4) for the heart. The amount of reimbursement requested was $30,163.01. The
amount of reimbursement after costs were verified was $29,560.39.

Robert F. Balkenbush, Esq., appeared on behalf of the applicant. Mr. Balkenbush had
submitted a letter on behalf of his client, requesting a hearing as the applicant indicated

March 18, 2014 2 April 15,2014
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through its counsel, Mr. Balkenbush, that it intended to challenge the recommendation of
the Administrator to deny this claim. A court reporter was present to record the
proceedings, and the Administrator was prepared to proceed as if the Administrator's
decision was under siege from the applicant.

The record reflected that this matter was first scheduled to be heard on February 18, 2014,
but that late in the day on February 15, 2014, a Friday, the applicant, through its counsel,
Mr. Balkenbush, advised that a 90 to a 120 day continuance was being requested through
Board counsel. Saturday morning, Board counsel then attempted to contact the Chairman
about the request for a continuance, inasmuch as the request was being made so late in the
day prior to the hearing date of February 18, 2014. Board counsel advised Mr.
Balkenbush by e-mail, Saturday morning, February 16, 2014, that he had attempted to
contact the Chairman, but to no avail. Subsequently, however, the Board Chairman, that
Saturday morning, contacted Board counsel and advised, he would grant a 30 day
extension of time to March 18, 2014, to have this matter heard.

This was the end of it save and except, as the record shows, on March 7, 2014, Mr.
Balkenbush was served through his office with a formal notice of the hearing for the 18"
of March, 2014. Then, at the outset of the hearing of March 18, 2014, and without any
prior notice to the Board, Mr. Balkenbush advised for the first time that his client was
withdrawing its request for a hearing, thereby allowing the Board to decide this matter
without challenge by the applicant. Board counsel then asked Mr. Balkenbush if that
meant, his client was conceding that the applicant should be denied. Mr. Balkenbush
advised, the applicant was not conceding that point, inasmuch as the applicant, according
to Mr. Balkenbush, was still reserving its right to appeal the disposition of the claim. As
a matter of fact, having withdrawn its request for a hearing, the applicant forfeited its
opportunity to be heard, unless the Board directed questions specifically to the applicant,
requesting a response thereto.

Also, it is noted that inasmuch as it has become standard practice for the Board to require
the presence of a court reporter when an applicant, as here, requests a hearing to challenge
the application for reimbursement, Mr. Balkenbush should have known that a court
reporter was going to be present and, thus, the cost of the presence of a court reporter
would be incurred. Nonetheless, Board counsel advised that under the circumstances, the
court reporter should not be sent home, but should continue to report the content of the
proceedings. The Chairman so directed and then asked Jacque Everhart, the
Administrator's liaison to the Board, to present the Administrator's recommendation to
the Board.

The recommendation was presented and at the conclusion of the presentation, based upon
the staff report, the discussion before the Board and other good cause appearing, it was
moved by Emilia Hooks, seconded by Shannon Hoolihan, to accept the Administrator's

recommendation and, therefore, to deny the claim. Motion adopted.

Vote: 4-0.

March 18,2014 3 April 15, 2014
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7. Action on the Recommendation of the Administrator of the Division of Industrial
Relations for Acceptance of the Following Supplemental Request(s) for
Rcimbursement from the Subsequent Injury Account for the Associations of Self-

~ insured Public or Private Employers in the Amount Verified by the Administrator.

a. C143-00-00055-01 White Pine County

Vice-chairman Wachter next called this matter for hearing. The association name for this
matter is Public Agency Compensation Trust. The association member for this matter is
White Pine County. The association administrator for this matter is Public Agency
Compensation Trust. The third-party administrator for this matter is Alternative Service
Concepts, LLC. The matter was submitted by Robert F. Balkenbush, Esq., Thorndal
Armstrong Delk Balkenbush & Eisinger.

The Administrator recommended acceptance of this eighteenth supplemental request
pursuant to NRS 616B.578 for the lumbar spine. The amount of reimbursement

requested was $31,280.30. The amount of reimbursement after costs were verified was
$29,198.20.

Robert F. Balkenbush, Esq., Thorndal Armstrong Delk Balkenbush & Eisinger, appeared
on behalf of the applicant. After the Administrator finished her presentation, Mr.

Balkenbush was asked if he had anything to add. He advised, he had nothing further to
say.

Based upon the staff report, the discussion before the Board and other good cause
appearing, it was accordingly moved by Joyce Smith, seconded by Emilia Hooks, to
accept the recommendation of the Administrator and approve the claim in the verified
amount of $29,198.20. Motion adopted.

Vote: 4-0.

8. Discussion and Disposition of Findings of Fact, Conclusions of Law and
Determination of the Board, regarding Fortress Construction, Inc., Claim No. 5012-
0806-2011-0619. Direction to Board's Counsel.

Vice-chairman Wachter next called this matter for hearing. The association name for this
matter is Builders Association of Western Nevada. The association member for this
matter is Fortress Construction, Inc. The association administrator for this matter is
ProGroup Management, Inc. The matter was submitted by the third-party administrator,
Associated Risk Management, Inc.

Richard Staub, Esq., was not present, although receiving notification of this matter.

Joyce Smith advised that she would recuse herself as her business is a member of the
Ruilders Association of Western Nevada, As Emilia Hooks was absent from the meeting
when this claim was denied, she could not vote on the claim, either. Therefore, with
Chairman lannone absent, this left only two remaining members present at this meeting to

March 18, 2014 4 April 15, 2014
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vote on this draft decision. A quorum was, therefore, lost and the matter was continued
to the next meeting.

9. Discussion and Disposition of Findings of Fact, Conclusions of Law and
Determination of the Board, Regarding North Lake Tahoe Fire Protection District,
Claim No. C143-07-02558-01. Direction to Board's Counsel.

Vice-chairman Wachter next called this matter for hearing. The association name for this
matter is Public Agency Compensation Trust. The association member for this matter is
North Lake Tahoe Fire Protection District. The association administrator for this matter
is Public Agency Risk Management Services. The third-party administrator for this
matter is Alternative Service Concepts. The matter was submitted by Robert F.
Balkenbush, Esq., Thorndal Armstrong Delk Balkenbush & Eisinger.

Robert F. Balkenbush, Esq., remained on the phone for participation in this item, the
approval of the draft decision, disposing of the claim according to the action taken by the
Board and mirroring its rationale for the disposition set out in the draft decision. Board
counsel again explained that this was not the time to re-litigate the case. The only issues
before the Board were whether the decision accurately re-stated the actual action taken by
the Board and then, whether the decision actually captured the Board's rationale in
disposing of the claim.

Board counsel explained the contents of the decision. Mr. Balkenbush was given the
opportunity to inject his observations into the proceedings. He declined, stating that he
was only there to monitor the disposition of this matter on behalf of his client.

Member Emilia Hooks pointed out that she was absent from the meeting on this date and,
therefore, could not vote on this case. It was accordingly moved by Joyce Smith,
seconded by Shannon Hoolihan, to approve the draft decision as the decision of the Board
on the grounds that it accurately re-stated the action taken and accurately reflected the
sense of the Board in denying the claim. Motion adopted.

Vote: 3-0-1 (Hooks abstaining as she was absent from the meeting when this matter was
decided).

10. Continued Discussion and Review of Draft Letter Regarding the Apparent Drop off
in the Submission of Claims to the Board for the Administration of the Subsequent
Injury Account for Associations of Self-insured Public or Private Employers.
Possible Direction to Board's Legal Counsel.

Vice-chairman Wachter then called this matter to be heard, the issue of the under-
utilization of the Account by applicants. He asked Board counsel to explain. Board
counsel advised that in the packet was a letter recommended by Richard Staub, Esq., on
behalf of his client, Mike Livermore, PACT and ARMI. This letter included the
recommendation that the Board refrain from contacting the employers constituting the
various associations at this time but to direct correspondence to the board members or

March 18, 2014 " 5 April 15,2014
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The Luw Offices of Charles R. Zeh, Isq.

575 Forest Street, Suite 200

Rena, Nevada 89509
Tel: {775) 323-5700 FAX; (175) 7R6-B183

L
Koy

Code: ROA

Charles R, Zc¢h, Esq.

NV State Bar No. 1739

The Law Offices of Charles R. Zeh, Eaq.
575 Forcst Street, Suite 200

Reno, NV 89509

Phone: (775) 323-5700

Fax: (775) 786-8183

af Self-insured Public or Private Employers

NORTH LAKE TAHOE FIRE
AGENCY COMPENSATION TRUST,
Petitioners,

Vs.

OF THE SUBSEQUENT INJURY

OF SELF-INSURED PUBLIC OR
PRIVATE EMPLOYERS, and
ADMINISTRATOR OF THE NEVADA
PIVISION OF INDUSTRIAL
RELATIONS OF THE NEVADA
DEPARTMENT OF BUSINESS AND
INDUSTRY,

Respondents.

PROTECTION DISTRICT and PUBLIC

THE BOARD FOR ADMINISTRATION

ACCOUNT FOR THE ASSOCIATIONS

e

Record of Appeal

B

Foanis

Electronically Filed
07/23/2014 11:45:06 AM

Q%“;.W

CLERK OF THE COURT

Attorneys for Respondent The Board for Administration
of the Subsequent Injury Account for the Associntions

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

Case No. A-14-702463-J

Department No. XXXIT

RECORD ON APPEAL
(NRS 233B.010, ¢t seq)
Part3
ROA 000200-000307

RECORD ON APPEAL
(NRS 233B.010, cf. seq.)

July +°
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Robert F. Balkenbush, Esq.
NV State Bar No. 1246

Donald C. Smith, Esq.

1301 N. Green Valley Parkway, Suite 200

Attorneys for Respondent, Administrator of
the Nevada Division of Industrial relations of
the Nevada Department of Business and
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trustees of the associations, as the starting point. Mr. Staub had composed a letter with
that thought in mind.

The draft letter, itself, clearly needed some stylistic and grammatical changes. The
Board's consensus, however, was to proceed at the trustee or board member level of the
associations, and to contact them about the Account, as had been recommended by Mike
Livermore, at ARMI and PACT. The Board then remanded Mr. Staub's letter to Shannon
Hoolihan, who had volunteered to work on drafting a letter to help address this under-
utilization issue. She said, she was comfortable with discarding the letter she had
previously drafted and to proceed to tweak Mr. Staub's letter. The Board asked her when
she was done with her refinements of the letter, to forward it to Board counsel for his
further review, also, after which, the letter will be submitted to the Board for final review
and approval. No motion was needed to proceed with this consensus of the Board. Ms.
Hoolihan asked Board counsel if his office could e-mail to her another copy of Mr.
Staub's letter. Board counsel agreed to do so.

11.  Continued Review and Analysis of Proposed Amendments to Regulations and
Possible Additional Regulations; Possible Approval for Referral to the Director's
Office; Determination as to Whether the Forgoing Would Have an Adverse
Economic Impact upon Small Employers, Le., less than 150 Full-time or Part-time
Employees; See, NRS 233B.0608(1); Possible Finding of No Adverse Impact and
Referral to the Director's Office of Said Finding. Discussion of Workshop and/or
Hearing. .

Vice-chairman Wachter next called the matter of the Board's Small Business Impact
Statement to be considered, a draft copy of which had been provided to the Board. The
Vice-chairman again asked Board counsel to explain and update the Board. Board
counsel advised that a Small Business Impact Statement must be provided to accompany
the regulation process, in the event that there is a finding by the Board of an adverse or
negative financial impact of a draft regulation upon small businesses. No such statement
must be provided, however, in the event that there is no finding of an adverse financial
impact by the amended or new regulations upon a small business. It is required, however,
also for the Board to explain how it arrived at whatever conclusion the Board reaches
about the prospects of an adverse economic impact upon small employers by the amended
or new regulations. Some statement on this issue is, therefore, required.

Board counsel had prepared such a statement and finding for the Board to consider as the
starting place for this discussion. The draft concluded that because the fundamental
thrust of the draft regulations was to streamline, simplify and make more intelligible the
process before the Board, it seemed highly unlikely that this could have an adverse
negative impact on small businesses. The draft statement also included a description of
the process by which the Board reached the conclusion.

A discussion then ensued, particularly from Vice-chairman Wachter, suggesting that
instead of the Board making this decision in a vacuum, the Board reach out to all of the

small employers and actually ask them, what they think. Member Emilia Hooks

March 18, 2014 6 April 15, 2014

000254



questioned the notion that this was being done in a vacuum, inasmuch as the Board has
considerable experience, now, dealing with this issue and also, inasmuch as the Board
members are, themselves, small employers. The Board members know enough from both
sides of the fence, to arrive at the conclusion that regulations which so clearly streamline,
simplify and expedite the process could be anything but financially positive, as
distinguished from a financially negative experience for small businesses.

A discussion then followed until the question was called. It was moved by Emilia Hooks,
seconded by Joyce Smith, to find that the draft regulations will have no adverse economic
consequences for small employers, to adopt the draft Small Business Impact Statement as
the statement of the Board, and to adopt, further, the description contained therein, as the
method by which the conclusion was reached by the Board that there would be no
negative, adverse economic consequences and, therefore, to submit this draft statement to
the Director of Business and Industry, as the Board's finding and statement on this issue.
Motion adopted.

Vote: 3-1 (Wachter opposing).

The Board then reviewed with Board counsel, the draft regulations. The draft regulations
which were provided the Board the day before the hearing, March14, 20 14, reflected the
deletion of the word "claim" or the word "claimant,” in the regulations to be replaced by
the word "application” or "applicant." The terms "claim" or "claimant," in the vernacular,
refer to the injured worker in pursuit of a workers compensation claim. The words
application or applicant, however, refer to the level that entails pursuit of reimbursement
by an employer or association before the Board. To be consistent or clear, it was thought
that the regulations dealing with Board reimbursement should, thus, use the terms

"application" or "applicant” throughout, as the Employer Board had already decided to
do.

The other set of draft regulations that had been previously sent to the Board reflected the
revisions of the last meeting of the Board in January 2014. Those changes were more
comprehensive and substantive. The Board agreed, however, with the rewrite of both sets
of revised regulations, and directed the Board counsel to make the changes as set out in
the draft regulations before the Board, the re-drafis for the versions labeled "R.10."

It was accordingly moved by Emilia Hooks, seconded by Joyce Smith to approve the draft
regulations with the changes referenced in the two red-lined versions, and to direct the
Board counsel to come back at the next meeting of the Board with a clean version making
these changes as shown in the draft and as further refined during the meeting. Motion
adopted.

Vote: 4-0.
In connection with this discussion, however, the Board also directed Board counsel to
provide some language for its consideration, to address the situation such as the

circumstances encountered, today, when the Board retained a court reporter, at its
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expense, anticipating that there would be a formal hearing, wherein the applicant
challenged the Administrator's recommendation. The applicant did not file a pre-hearing
statement as is required and in all likelihood, then, had decided in advance of the hearing
that it was not going to challenge, with a formal hearing, the Administrator's decision,
and, therefore, knew that there would be no need for a court reporter. Nonetheless, the
applicant, through its legal counsel, allowed the Board to require the presence of a court
reporter and needlessly, then, under the circumstances, incur this expense. The Board
would like to know if there is some fee shifting prospects to be applied in this situation.

It is noted, here, that sometime after item 8 was heard, Mr. Balkenbush terminated his
participation in the meeting.

Also, Member Hoolihan said she had to make an appointment at noon and, therefore, at
this time she concluded her participation in the meeting.

12. Additional Items:

a. General Matters of Concern to Board Members Regarding Matters Not
Appearing on the Agenda.

There were no matters of concern discussed.
b. Old and New Business.

There was no old or new business discussed.
c. Schedule of next Meeting(s).

No changes in the meeting schedule were noted but Member Emilia Hooks advised, she
would not be in attendance at the meeting of April 15, 2014.

13.  Public Comment.
There was no public comment.

14. Adjournm.ent.
It was moved by Emilia Hooks, seconded by Joyce Smith, to adjourn the meeting.
Motion adopted.

Vote: 3-0.

SAClients\SIAMinutes\20 14y Draft Minutes 3.18 2014 R3.wpd
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THE BOARD FOR ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT
FOR THE ASSOCIATIONS OF
SELF-INSURED PUBLIC OR PRIVATE EMPLOYERS

Inre: Subsequent Injury Request for Reimbursement

Claim No.: C143-07-02558-01

Date of Injury: November 30, 2007

Association Name: Public Agency Compensation Trust
Association Member: North Lake Tahoe Fire Protection District

Association Administrator:  Public Agency Risk Management Services
Third-Party Administrator:  Alternative Service Concepts
Application Submitted by:  Robert Balkenbush, Esq.

FINDINGS OF FACT
CONCLUSIONS OF L.LAW
AND DECISION OF THE BOARD
On September 19, 2013, Tr., p. 1,’ the above captioned case came on for hearing before
the Board for the Administration of the Subsequent Injury Account for the Associations of Self-
insured Public or Private Employers ("Board"). The Administrator (" Administrator") of the
Division of Industrial Relations ("DIR") recommended denial of the claim filed by the Public
Agency Compensation Trust, SR 1, because the Administrator believed that the applicant failed
to show compliance with NRS 616B.578(1), (3) and (4) for the employee's shoulder and NRS
616B.578(4),” only, for the employee's lower back.” The Public Agency Compensation Trust
(PACT) then timely requested a hearing before the Board to challenge the Administrator's

recommendation of denial. When the Board convened pursuant to the Nevada Administrative

"Tr., stands for the Transcript, citing page and line. SR stands for the Administrator's May 13,
2013, Staff Report, followed by the page number from the Staff Report. DIR refers to the Staff Report
attachments (the exhibits attached to the Staff Report) and the page number thereafter where the
information is found.

*To qualify under this section for reimbursement from the subsequent injury account for
associations of self-insured public or private employers, the association of self-insured public or private
employers must establish by written records that the employer had knowledge of the "permanent physical
impairment" at the time the employee was hired or that the employee was retained in employment after
the emiployer acquired such knowledge. NRS 616B.578(4).

Applicant did not seek review of the Administrator's decision regarding the employee's shoulder,
consequently, the only issue before the Board was the spondylolisthesis of the employee's lumbar spine.

Tr., p. 24;16-21.
Claim No. C143-07-0235358-0t 1 April 3, 2014
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Procedures Act under NRS 233B.010, er. seq., Robert F. Balkenbush Esq., appeared by telephone
on behalf of PACT.

The injured worker in this case was an accident prone fire fighter who suffered from four
lower back injuries between August of 2002 and July of 2007. Tr., pp. 7-10. After each of these
injuries, the employee was released to full duty. Tr., pp. 54:24-25, 55;1-7. At the hearing on this
matter, the applicant was able to substantiate the receipt of documents which showed that the
employee suffered from multiple insults to the lower back (spine), including a herniated nucleus
pulposus (HNP). Tr., pp. 53:4-25, 54;1-8.

The subsequent injury occurred on November 30, 2007. Tr., p. 11;8-11. PACT
designated spondylolisthesis, SR 8, 11, as the preexisting permanent physical impairment, a
condition diagnosed and discovered upon treatment of the subsequent industrial injury of
November 30, 2007. DIR 104.

The applicant's counsel conceded during the hearing that HNP and spondylolisthesis are
distinct conditions. Tr., pp. 74;23-25,75;1-2. Thus, the Board was faced with the question of
whether knowledge of various insults to the lower back, including HNP and mulitiple back
injuries over the years which PACT collectively labeled "serious," Tr., p. 60;3-6, satisfied NRS
61B.578(3) and the "knowledge by written record requirement” of NRS 616B.578(4), when the
preexisting condition upon which the applicant relied was spondylolisthesis, a specific diagnosis

that is different from the injured worker's other back ailments that were known to the applicant

prior to the subsequent industrial injury of November 30, 2007,

Knowledge of the prior back insults is the fulcrum of the applicant's claim because the
knowledge acquired must be that of the preexisting condition, defined in NRS 616B8.578(3),
quoted in the margin,’ and this knowledge must be acquired prior to the date of the subsequent

injury to satisfy the retention requirement of NRS 616B.578(4). Holiday Ret. Corp. v. State Div.

‘As used in this section, "permanent physical impairment" means any permanent condition,
whether congenital or caused by injury or disease, of such seriousness as to constitute a hindrance or
obstacle to obtaining employment or to obtaining reemployment if the employee is unemployed. For the
purposes of this section, a condition is not a "permanent physical impairment™ unless it would support a
rating of permanent impairment of 6 percent or more of the whole person if evaluated according to the
American Medical Association's Guides (o the Evaluation of Permanent Impairment as adopted and
supplemented by the Division pursuant to NRS 616C. 110, NRS 616B.578(3).

Claim No. C143-07-02558-01 2 April 3, 2014
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of Indus. Rels., 274 P.3d 759, 762, 2012 Nev, LEXIS 33, 128 Nev. Adv.Rep. 13,2012 WL
1136405 (Nev. 2012). The preexisting condition, spondylolisthesis, was not, however,
discovered until treatment was administered to the subsequent industrial injury. DIR 104.
Therefore, to avoid disqualification due to the holding in Holiday, the applicant asserted that
knowledge about the injured worker's bad back, equated with knowledge of spondylolisthesis. 1f
this were true, the applicant argued that knowledge of spondylolisthesis should relate back to the
time prior to the subsequent injury thereby avoiding the disqualification of Holiday. By
implication, then, this argument concedes by contrast that if such knowledge of a bad back with
HNP is not akin to knowledge of spondylolisthesis, Holiday forecloses a finding that the
requirements of NRS 616B.578(4) had been satisfied.

Stated alternatively, key questions posed by the case include whether general knowledge
of "serious" lower back issues, including HNP, satisfied the "proof by written record”
requirement of NRS 616B.578(4), when the preexisting condition, spondylolisthesis, is a specific
condition apart from HNP and the other "serious" lower back problems, Tr., pp.73;8-9, 24-25,
74,1-2, 23-25, 76;1-2, when there was no proof that HNP and the other serious lower back
problems were symptomatic of spondylolisthesis, when it was never shown that the HNP and
general back conditions supported a rating of 6% or more and thus, themselves, could rise to the
level of a preexisting condition and when, after each of these intervening insults to the spine, the
injured worker returned to work, on a full duty fireman status. Tr., pp. 54;12-14, 22-25, 55;1-7.
See, NRS 616B.578(3). The Board is of the opinion that even if the HNP and series of back
insults could be described as a serious lower back condition, under these circumstances, the
requirements of NRS 616B.578(1), (3) and (4) are not satisfied. Denial of the claim for
reimbursement is, therefore, warranted as elucidated by the Findings of Fact, Conclusions of Law
and Decision of the Board.

FINDINGS OF FACT

1. The Administrator recommended that the Board deny the request pursuant to NRS

616B.578(4). SR 11-12. The Administrator concluded that the HNP located at L5-S1, was not

the rated condition discovered after the 2007 injury. SR 1.

Claim No. Ci43-07-025358-01 3 April 3, 2044
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2. The Administrator served its recommendation on the Public Agency
Compensation Trust on May 13, 2013, SR 16.

3. Public Agency Compensation Trust (PACT) timely appealed the DIR's
recommendation with the Board of the Subsequent Injury Account (SIA} on May 15, 2013, See,
Exhibit 2, admitted into evidence without objection.

4. The Board placed the appeal on its meeting agenda for August 15,2013, At the
request of the applicant, the hearing on this matter was continued until September 19, 2013. See,
Exhibit 3, admitted into evidence without objection.

5. The matter came for hearing on September 19, 2013, Personally present at this
meeting were Chairman Richard Iannone, Vice-chairman Bryan Wachter and member Shannon
Hoolihan. Member Joyce Smith attended the meeting by telephone conference call from Carson
City, Nevada. Member Emilia Hooks was absent. Also personally present were Jacque Everhart,
Board Liaison for the Administrator of the Division of Industrial Relations (DIR), Jennifer
Leonescn, Deputy Legal Counsel to the Administrator, DIR, and Charles R. Zeh, Esq., The Law
Offices of Charles R. Zeh, Esq., Legal Counsel to the Board. Robert F. Balkenbush Esq,,
appeared by phone on behalf of the applicant.

0. Three exhibits were admitted into evidence without objection:

Exhibit 1: Staff report dated May 13, 2013, with 140 pages of attachments plus 5
pages of disallowances.

Exhibit 2: Letter dated May 15, 2013, requesting a hearing in this matter, including a
. request that the matter not be set for hearing for the next 120-160 days.
Exhibit 3: Letter dated August 5, 2013, asking for a continuance of the August 15,
2013, hearing.
7. A quorum was present for the Board to convene and conduct its business on

September 19, 2013. Tr, p. 2.
8. Jacque Everhart presented the Administrator's recommendation to the Board and
the applicant. Tr., pp. 6-24.
i
/
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9. The total amount requested for reimbursement was One Hundred Forty-eight
Thousand Three Hundred Eighteen Dollars and 87/cents ($148,318.87). The amount of
reimbursemnent after costs were verified was One Hundred Fifteen Thousand Four Hundred
Twenty-nine Dollars and 03/cents ($115,429.03). SR 1.

10, This employee was hired by the North Lake Tahoe Fire Protection District
(NLTEFPD or the District) on October 1, 1981, Tr., p. 7,7.

1. On August 22, 2002, the employee injured his back while lifting a fire hose. Tr.,
p. 7;10-11.

12, On or about November 6, 2002, the employee had a magnetic resonance imaging
examination (MRI) of his lumbar spine. DIR 16. The examination found a large central disc
protrusion at L5-51 and a degenerative disc bulge at L.4-1.5. /bid.

13. On Novernber 13, 2002, George Mars, M.D, reviewed the MRI and noted that the
employee's spine had shown a large central disc protrusion at L5-S1 with possible contact on the
bilateral L5 nerve root. DIR 17. Dr. Mars' impression was that the employee suffered from a
herniated nucleas pulposus {HNP) at L5-S1. [bid.

14, On January 6, 2003, the patient's low back was evaluated by Hilari L. Fleming,
M.D., Ph.D. She noted low back pain with resolving radiculopathy. DIR 18-20. At the top of
page 3 of her radiographic review, she stated "his L5 nerve roots, however, appear to be
compromised within the foramina bilaterally, probably as a result of a very subtle listhesis of L5
on S1, as well as some collapse of the disk." DIR 20. Dr. Fleming further noted that physical
therapy and chiropractic treatment were helping and should be continued. An epidural injection

was also considered. Jhid. After treatment, the employee was ultimately released to full duty.

Tr., pp. 54;24-25, 55;1-7.
/il
1
i/

“There is nothing in the record that separates the amount of funds requested for the employee's
shoulder from the amount requested for the back injury. However, since no relief was given for either
injury, this difference is not retevant.

Claim No. C143-07-02558-04 5 April 3, 2014
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I5. There 1s no proof'in the record that the document containing this diagnosis by Dr.
Fleming made it into the possession of the applicant prior to November 30, 2007. Tr., p. 71;19-
25. It was, however, the only document produced which referenced "listhesis" prior to the
discovery of spondylolisthesis during treatment of the subsequent industrial injury.

16. On May 3, 2003, the employee suffered a second injury to his back while entering
an ambulance. Tr., p. 8;17-19. This injury was considered an exacerbation of the previous
claim. Tr., p. 8;19-20.

17. On May 7, 2003, Michael J. Livermore, claims adjuster with Alternative Services
Concepts, LLC, wrote to Dr. Mars ("Livermore Letter") to request that he review the claim and
advise as to whether the employee should be given one or more permanent work restrictions or
given retirement as the result of his HNP. DIR 24. The applicant placed significant emphasis of
this letter at the hearing, apparently, because of the following contents:

We are concerned, however, due to the frequency and seeming ease of recurrence,

that the underlying low back condition you have described as a large HNP at L5-

S1, may predispose [the employee] to sustaining a severe worsening forcing

surgery if he continues to work full duty as a firefighter. We note from your 11-

13-2002 report that you have already considered this and therefore inquire now

whether or not {the employee] should [sic be] placed on permanent work

restrictions to prevent that outcome. DIR 24,

18. The applicant's emphasis on this letter of May 7, 2003, to Dr. Mars,
notwithstanding, there is no evidence in the record that the letter was ever received by the

applicant prior to the subsequent industrial injury of November 30, 2007. Tr., p. 75; 12-21.

19. On May 7, 2003, Dr. Mars evaluated the employee pursuant to Mr, Livermore's

request, DIR 25. Dr. Mars' impression was that the employee suffered from a large central disc
protrusion at L5-S1. [bid. An epidural injection was recommended. This treatment was
administered on May 27, 2003. Thereafter, the employee reported 30 to 40 percent
improvement. Tr., p. 9;1-4.

20. Despite the gravity of the concern raised in the Livermore Letter of May 3, 2007,
Dr. Mars released the injured worker to regular duty. No restrictions were listed. DIR 25.
1
i
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21, Under these circumstances, the Board could not conclude that even if the

applicant was in possession of these documents, DIR 24 and 25, they would have alerted the
applicant to a serious back condition, much less, one of spondylolisthesis, given the focus on the
separate condition of HNP, Tr., p. 76;1-4, and the fact that the injured worker was always
returned to work, full duty. Tr., pp. 54;12-14, 22-25, 55;1-7, 75;17-20, 76;4-10.

22, On June 4, 2003, during a second appointment, Dr. Mars indicated that the patient
should have permanent restrictions and further that the employee would eventually need a
disability retirement. Tr., p. 9;4-8, DIR 26.

23. Following this note from Dr. Mars, the injured worker was seen for treatment and
evaluation by Michael Shapiro, M.D., who repeatedly diagnosed the injured worker with
discogenic lumbar pain, secondary to a herniated disk at 1.5-S1. DIR 27-30. In his July 17, 2003
report, Dr. Shapiro said that the injured worker was now doing "fantastic following his second
epidural with me...." DIR 30. The plan was a return to work full duty as a fireman following the
results of a functional capacity examination. /bid.

24, On July 28, 2003, Steven Hallan, P.T., performed a Functional Capacity
Evaluation (FCE) of the employee. Therein, Mr. Hallan found that the employee was certainly
capable of performing his pre-injury job without restrictions. He completed the Firefighter
Selection Inc. Physical Ability Standards above and beyond stated levels without any production
of symptoms. DIR 32. Mr. Hallan went on to conclude that the testing placed the employee
easily into the Very Healthy Physical demand level consistent with his job demands. 1bid.
{Emphasis in original). DIR 32.

25. On February 25, 2004, the employee slipped and fell on ice, injuring his tail bone,
DIR 36, Tr., p. 10;10-11, or sacrum. This injury was also referred to as a "soft tissue, strain
injury."” DIR 37. He was ultimately released to full duty. Tr., pp. 54;24-25, 55;1-7.
it
1t
1t
i1
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restrictions. Tr., pp. 54;24-25, 55:1-7.

26.  OnlJuly 17,2007, the employee slipped off a running board of a fire truck and
injured his lower back. Tr., p. 10;20-22. The diagnosis was lumbar strain with radiculopathy.
DIR 44. When seen at the Incline Village hospital, the history and physical notes make reference

to a bulging disk at L3-L4. After treatment, the employee was again released without

27. None of the reports or physicians notes from Dr. Shapiro and Mr. Hallan or the
charts for the slip on the sacrum and the running board incident make reference to
spondylolisthesis. They do not refer to the conditions as symptomatic of the onset of
spondylolisthesis, they do not contain a diagnosis of spondylolisthesis and they do not
foreshadow spondylolisthesis. The radiating pain is noted as secondary, not to spondylolisthesis,
but to the bulging disc, or HNP,

28. Except for the reference by Dr. Fleming to "subtle listhesis,” none of these
conditions alerted the various treating physicians during this period prior to the date of the
subsequent industrial injury that spondylolisthesis was a presenting condition or a condition
whose onset was imminent. DIR 8-12, 14-17, 21-23, 25-31. Furthermore, the applicant did not
consider these back problems the precursor to spondylolisthesis, Tr., pp. 53;7-9, 54:4-8, none of
whieh prevented the injured worker from returning to work, full duty. Tr., pp. 54;12-14, 55;1-7.

29, On November 30, 2007, the employee was injured while carrying someone up a
flight of stairs in a chair designed for this purpose. Tr., p. 11;8-11. This injury lingered for some

time and ultimately the employee sought care through worker's compensation on January 29,

2008. DIR 53.

30. On January 5, 2009, Bruce E. Witmer, M D., evaluated the employee's lower back
for the November 30, 2007 injury. Dr. Witmer felt the current industrial injury appeared to be an
aggravation of a previously existing lumbar disc with radiculitis a component of pain as well as
some local component of pain. The link was an inflammatory aggravation of the employee's
prior disc abnormality resulting in radiculitis symptomatology as well as the local symptoms. SR
6. A light duty release was given to the employee. Tr., p. 14,2-12. No discussion of

spondylolisthesis was evident.
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31. On June 23, 2009, the emiployee fell backwards off a fire engine. This injury
resulted in fow back pain with radiation into the employee's legs. Tr., p. 15:1-4.

32.  On March 15, 2010, the employee had back surgery. Tr., p. 16:6-7. The
procedure was a posterior decompression and fuston at the L.4-5 and L5-S1 levels. DIR 71,

33. On April 6, 2011, Dr. Hall opined that the employee could not return to work full
duty because he was concerned that the patient's return to work as a firefighter would
compromise personal and public safety and certainly result in re-injury. Tr., p. 17;2-11. A
second FCE was recommended. 7hid.

34, In July of 2011, the employee saw Jay C. Morgan, M.D., on one or more
occasions. Tr., p. 17;12-16. During this time period, a physician, presumably Dr. Morgan, gave
the employee light duty restrictions but also, a full duty release effective on August 11, 2011.
Tr., p. 17;15-16.

35, As these incidents are, however, post the subsequent industrial injury of
November 30, 2007, they are not directly pertinent to the instant claim.

30. When the employee returned to work on August 11, 2011, after this latest
incident, the return was to a full duty fireman status. Tr., pp. 54;24-25, 55;1-7. He then retired

the next day. Tr., p. 18:3-5.

-

37. After multiple disability rating examinations and subsequent injury reviews, the

employee was found to have a 21% whole person impairment for his lumbar spine. See, report of

David D. Berg, D.C., CI.C.E., DIR 113. Further, concurring in what he thought Jay E. Betz,
M.D., had opined when he conducted his "subsequent injury review," DIR 103-109, Dr. Berg -
apportioned the 21% at 50% for the preexisting condition and 50% for the subsequent industrial
injury. Jbid. In Dr. Betz's opinion, 95% of the cost of the current claim was attributable to the
preexisting pathology of the lumbar spine. DIR 109, Tr., pp. 18-21. Therefore, in the opinion of
Dr. Betz, this clain was eligible for subsequent injury account reimbursement, since Dr. Betz
was also of the opinion, rendered on November 28, 2011, DIR 102, about a condition presenting

in 2007, that the spondylolisthesis, the preexisting condition, pre-dated the injury of November

30, 2007. DIR 108.
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38, The preexisting nature of the injured worker's spondylolisthesis, however, is not
without doubt. G. Kim Bigley, M.D., neurology, issued a report after seeing the injured worker
on March 12, 2012, In it, he said, "A prior lumbar MRI from 7/02 from a prior work-related
injury indicated that ...[the injured worker]... had a herniated disc at L5/S1 but not
spondylolisthesis." DIR 126.

N

39. He also stated:

He [the injured worker] initially had a central disc herniation at L4-5 in 2002 but
not spondylolisthesis at that time and had no evidence of developmental
spondylolysis or a pars interarticularis defect. His lumbar MRI scan from 3/28/08
revealed moderate facet joint degenerative changes and hypertrophy at L.4-5 and
L.5/81 with a posterior based disc bulge at L5/S1. The lumbar MRI then
performed on 7/29/09 revealed the facet arthropathy at L4-5 and the 4 mm
anterior listhesis at L4-5 and 6 mm anterior listhesis at .5 on S1. This was not
present on prior MRI scans. He most likely developed the spondylolisthesis
due to repetitive trauma which developed as a result of repeated industrial injuries
dating to 2002 which are well documented in his records. He did not have a
congenital abnormality that resulted in the spondylolisthesis as it was not
evident on prior lumbar MRI scans performed for his prior work-related

injuries. (Emphasis added). DIR 126,

40. Furthermore, an x-ray report comparing current results to the results of x-rays
taken on March 20, 2008, found that compared to "... the prior film [the March 20, 2008 film],
there is more anterolisthesis of L4 on L5, Anterolisthesis now measures about 8 to 9 mm. There
is no anterolisthesis on the prior standing film...." DIR 67. The report, therefore, concludes:
"New finding of anterolisthesis of 8 to 9 mm at L4-L5." DIR 68.

41, This is at least, further corroboration that prior to November 30, 2007, the date of
the subsequent industrial injury, spondylolisthesis was nowhere evident to be found or
diagnosed.

42, Moreover, in Dr. Shaprio's last report of August 1, 2003, his impression was:
"Discogenic lumbar pain, herniated disc; resolved.” DIR 34.

43.  The medical reporting that the employer would have seen, therefore, clearly would
not have suggested to the employer that it was dealing with an injured worker who had a

diagnosis of spondylolisthesis or was currently suffering from the conditions foreshadowing
spondylolisthesis.

i
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44. During the hearing, Mr. Balkenbush called two current NLTFPD employees as
witnesses, Fire Chief Mike Brown and Sharon Cary, the District's business manager and human
resource director. Tr., pp. 27-56.

45. Ms. Cary testified that the Fire Chief had the authority to hire and fire employees
of the District. Tr., pp. 29;19-25, 30;1-17. Ms. Cary also explained that it is standard business
practice for the current Fire Chief to review any employee's file after an injury. Tr., p. 38;7-19.
However, Ms. Cary was unaware if her predecessor had the same practice. Tr., pp. 38;20-25,
39;1-7.

46. She also had no independent recollection that the letter of May 7, 2003, upon
which the applicant chooses to rely, was presented by Ms. Cary to any Fire Chief of the
Department. Further, she only recalled discussing the letter of May 7, 2003, with Chief Brown,
m preparation for the September 19, 2013 hearing. Tr., p. 40;7-18. She also did not know when
the letter of May 7, 2003, became a part of the injured worker's file. Tr., pp. 33:;6-7, 34;12-16.

47, The applicant also called Fire Chief Mike Brown to testify. Through no fault of
his, however, Chief Brown's testimony proved to be somewhat tangential to the issues. The Fire
Chief never was asked by applicant's legal counsel, whether he was aware before the subsequent
injury of November 30, 2007, if the injured worker suffered from spondylolisthesis.

48. The applicant's avoidance of this issue in the questioning of Fire Chief Brown

speaks volumes that the District, through its hiring and firing authority, Chief Brown, was

unaware before the subsequent injury that the injured worker suffered from spondylolisthesis. It
also reveals that the Department had no written record to show such knowledge, prior to the
subsequent industrial injury.

49. Analysis of the medical records reveals that the reason for the silence, of course,
was that such medical record reporting did not exist before November 30, 2007, of
spondylolisthests or any condition considered to be precursors to spondylolisthesis. The
applicant could not produce that which did not exist.

i
i
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50. Instead, the questioning of the Fire Chief revolved around whether the HNP and
other injuries to the back would have been a hindrance to obtaining a job or maintaining
employment with the Department. See, Tr., pp. 46, 47. The Fire Chief was candid in his
statement that as far as he was concerned, the information brought to the Chief's attention about
the injured worker, would not have prevented the injured worker from securing or maintaining a
job as a fire fighter. Tr., pp. 46;9-14, 47;1-7.

51. The Fire Chief also candidly conceded that after each injury suffered prior to the
injury of November 30, 2007, the injured worker returned to work on a full duty status, Tr., pp.
54;12-14, 22-25, 55;1-7, and when he retired, he had been released to work, full duty. Tr., p.
55;1-7.

52. Spondylolisthesis is the preexisting condition relied upon by the applicant to
justify reimbursement because it would support a rating of 6% or more PPD, according to the
Guides. SR &, DIR 108.

53. Assuming, arguendo, that the spondylolisthesis was present prior to the
November 30, 2007 industrial injury, the Board finds that the applicant produced no proof by
written record that it had knowledge that the injured worker suffered from the preexisting
condition, spondylolisthesis, prior to November 30, 2007,

54. The applicant also failed to show that the various ailments endured by the injured
worker prior to the subsequent industrial injury were a hindrance to securing a job or remaining
at the job. Tr., pp. 46:9-14, 47;1-7.

55. There is no evidence adduced during the hearing that the applicant believed that
the symptoms of HNP, radiculitis, radiculopathy, pain secondary to HNP foreshadowed the onset
of spondylolisthesis.

56. The preexisting condition of spondylolisthesis, was not discovered and proven by
written record until during the treatiment of the injured employee's back during treatment for the
subsequent-industrial injury. DIR 104,

"
1
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57. The reference to "listhesis" in the Fleming report, the applicant has failed to show,
ever became a part of the applicant's written records, before the occurrence of the subsequent
mdustrial injury. Tr., p. 71;19-25.

58. The applicant has failed to prove by written record, knowledge of a preexisting
permanent impairment, as defined by NRS 616B.578(3).

59.  The condition of HNP and the other, interim back injuries suffered prior to
November 30, 2007, such as radiculopathy, a back sprain, lumbar disc abnormalities, and the
like, do not rise to the level of a preexisting condition as required by NRS 616B.578(3). SR 11,
12, Tr,, p. 23;12-18. None was ever thought to support a rating of 6% or more, PPD, according
to the Guides and, thus, they could not meet the threshold requirement of a preexisting permanent
physical impairment as defined by NRS 616B.578(3).

60.-  The applicant concedes that HNP is a distinct and separate condition from
spondylolisthesis. Tr., pp. 74;23-25, 75:1-2.

61. The condition of HNP and the various other back injuries, such as the back
strains, low back pain secondary to the HNP and back sprains, are not so closely aligned to
spondylolisthesis such that knowledge of these conditions amount to knowledge of
spondylolisthesis. They are not equated conditions.

62. The same is true of knowledge pertaining to chronic pain, sciatica and

radiculopathy. These conditions did not suggest to the treating physicians prior to November 30,

2007, that the injured worker was suffering from spondylolisthesis or the precursors of
spondylolisthesis. Excepting Dr. Fleming, whose report, the applicant is unable to show ever
landed in its records before the subsequent industrial injury occurred, Tr., p. 71;19-25, none of
the other treating physicians equated these conditions to spondylolisthesis or the onset thereof.
Pain was secondary to the HNP. See, DIR 28, 30, 31, and 34. See also, Dr. Bigley report, that
the spondylolisthesis did not present until after November 30, 2007. DIR 126. See also, the x-ray
reports comparing current conditions to the conditions of March 20, 2008, where no listhesis was
present. DIR 67, 68.

1"
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63. At the conclusion of the testimony of the applicant's witnesses, Mr. Balkenbush
summarized the applicant's argument by stating that he believed that the Administrator has
required too much of the applicant stating: "Now, what the administrator I think tried to do 1n
this case is to require the employer to have exact medical knowledge of the preexisting
permanent physical impairment." Tr., p. 60;11-13. Mr. Balkenbush further informed the Board

that the employer only had to know that the employee had a low back condition that "was

sertous." Tr., p. 60;3-6.
64. Ms. Leonescu then presented the case of the Administrator:

What's interesting in this case is that all his prior conditions or what happened in
the past was not the condition that resulted in his permanent physical inipairment.

He [the employee] had lumbar strain, lumbar sprain, and then culminated nto...
spondylosis with spondylolisthesis at L4-5 and L5-S1.

The previous herniated pulposus was not the reason for this gentleman's
permanent physical impairment. After every accident, he treated and was released
to full duty at a very high level. After every accident, he was released. Keeps
going, keeps going, keeps going. And then in 2007, he had this -- it revealed a
preexisting spondylosis. Tr., p. 63;10-25.

05. Ms. Leonescu continued:

And at this case, the permanent physical impairment was not industrial, the
spondylolisthesis, which came -- which was revealed in 2007, and that's what
resulted in his surgery. But even at that point, he was released to full duty. He
was released. So where is the -- where is the obstacle to employment?

The part of physical impairment has to be - - the condition has to result in
permanent impairment. In this case, it was the spondylosis. All the prior ones
he recovered from. And then he has this -- he has this injury, which finally

reveals the spondylosis, and he requires surgery, and then he is released to full
duty.

So they didn't become aware of this until after the subsequent injury. So for that
reason, that's why the claim was denied. You don't need to know the exact
condition, but you need to know what condition resulted in the permanent
physical impairment. In this case, they didn't become aware of that until
afterwards. And he was still re-employable at the same position, even according
to testimony of the witness. Tr., pp. 64;8-25, 65;1-2 (Emphasis added).

60. The Board then deliberated. Vice-chairman Wachter provided his thoughts about

the District's proof of knowledge of the preexisting condition by written record:

i
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There's no evidence to suggest that DIR 18, 19, and 20 was given to the fire
department. And after every incident - - [the employee] was returned to regular
duty and the doctor didn't say that there was a problem. So I don't see how the fire

department would have recognized that there was a - - more serious problem. Tr.,
p. 75;13-20.

67. Chairman lannone agreed that he did not believe that NLTFPD produced proof it
had written notice of a preexisting serious condition prior to the subsequent industrial injury. Tr.,
pp. 75;24-25, 76;1-8.

68. Member Smith then moved to uphold the Administrator's recommendation
because the applicant failed to prove knowledge under Subsection 4 of a condition that satisfies
the definition of Subsection 3. Tr., p. 79;4-16.

69. The motion was seconded by Vice-chairman Wachter. Tr., pp. 79,25, 80;1.

70. The nmiotion was approved unanimously. Tr., p. 80;4-14.

71. To the extent that any of the following Conclusions of Law constitute Findings of
Fact, they are incorporated herein.

CONCLUSIONS OF LAW

1. To the extent that any of the preceding Findings of Fact constitute Conclusions of
Law, they are incorporated herein.

2. The applicant filed a timely request for a hearing. NAC 616B.7779(2).

3. A quorum of the Board was present at all times to hear and decide this matter.
NRS 616B.572(1).

4, The burden of proof lies with the applicant to show that the eligibility criterion
justifying reimbursement from the Account have been satisfied. See, United Exposition Service
v. State Indusirial Insurance Sysiem, 109 Nev. 421, 424, 851 P.2d 423 (1993).

5. This case revolves around the burden of proof surrounding NRS 616B.578(4),
which requires that the employer establish by written record that the employer had knowledge of
the eniployee's permanent plhysical impairment at the time the employee was hired or that the
employer retained the injured worker after it acquired knowledge of the preexisting condition

before the occurrence of the subsequent industrial injury. 1bid. See also, Holiday, supra at 762.

1

Claim No. C143-07-02338-01 I3 April 3,2014

000271




o8

LR

2
(L8]

[S]
LJ

6. The case also implicates NRS 616B.578(3), where the definition of a preexisting
permanent impatrment is set forth.

7. Even though the preexisting condition is the specific diagnosis of
spondylolisthesis, the applicant argues to the Board that knowledge of generalized symptoms of
chronic pain, sciatica, and radiculopathy are sufficient to fulfill the knowledge requirement of
NRS 616B.578(3) and (4). The applicant's position before the Board, therefore, raises a question
of statutory interpretation, namely, exactly what must be known by the employer about the
injured worker to satisfy NRS 616B.578(3) and the knowledge requirement of NRS 616B.578(4).
In this case, the applicant believes that knowledge of a "serious" low back condition that has
some degree of permanence to it, Tr., pp. 7,23-24, 58;1-3, is sufficient to satisfy the "retention
with knowledge" requirement of NRS 616B.578(4). Tr., p. 60;3-6.

8. In Holiday, the Nevada Supreme Court also concluded that the language
contained in NRS 616B.587(4), the analog to NRS 616B.578(4), was unambiguous. Holiday,
supra at 761, 762.

9. The Board concurs that the language of NRS 616B.578(4) pertinent, here, to the
issues, is unambiguous and, therefore, requires an applicant to prove by its contemporaneous
written record that it had knowledge of a preexisting permanent physical impairment as defined
in NRS 616B.578(3) and therefore, that the preexisting impairment upon which it relies would

support a rating of 6% or more, PPD, according to the American Medical Association, Guides {0

the Evaluation of Permanent Impairment. See, NRS 616B.578(3).

10. Spondylolisthesis meets the test of NRS 616B.578(3) because as the record shows
in this case, it would support a rating in excess of 6% PPD, according to the Guides. DIR 102.
Nevertheless, spondylolisthesis fails as a qualifying condition because there is no proof by
written record that the applicant knew of spondylolisthesis, until after the subsequent industrial
injury occurred, a circumstance fatal to the applicant's reliance upon spondylolisthesis to satisfy
NRS 616B.578(4). See, Holiday, supra, at 762, requiring that the knowledge of the preexisting
condition must precede the date that the subsequent injury occurs. On its face, NRS 616B.578(4)

has not been satisfied by the applicant's reliance upon spondylolisthesis.
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11. The applicant tries, however, to circumvent this problem by arguing that perfect
knowledge of a preexisting condition is not required, Tr., pp. 25:24-25, 60;11-14, and that
knowledge of general symptoms of the preexisting condition is sufficient, Tr., p. 25;17-19, (some
type of "permanent, lasting condition") to satisty the knowledge requirement of NRS
616B.578(4). Tr., pp. 59;13-22, 60;3-6.

12 The applicant's problem here is that the plain wording of NRS 616B.578(3) and
(4) does not admit that knowledge of the "symptoms" of a condition or that knowledge of a
permanent, lasting condition or severe lower back problem, satisfies the applicant's burden of
proof. Because both statutes plainly turn upon knowledge of the preexisting permanent condition
that is defined by NRS 616B.578(3), as distinguished from the "symptoms" of a condition,
knowledge of "symptoms" is insufficient when the knowledge that is required is of the
preexisting condition.

13. The applicant, however, also argues that in effect, it knew of the
spondylolisthesis, because knowledge of symptoms, such as sciatica, radiculopathy, and a back

strain, amount to knowledge of spondylolisthesis, except without the label. Because the

applicant knew of these symptoms, Holiday would then be satisfied because the applicant was
aware of these conditions or symptoms priot to the date of the subsequent industrial injury.
Knowledge of the symptoms of spondylolisthesis, the applicant seems to argue, related
knowledge of spondylolisthesis, itself, back in time to before the subsequent industrial injury
occurred. Tr., p. 26;1-6.

14. As a matter of fact, it was not shown by the applicant that knowledge of these
general symptoms of the back were akin to knowledge of spondylolisthesis. The applicant
concedes that HNP was a separate and distinct condition from spondylolisthesis. Tr., pp. 73;8-9.
74.22-25,75;1-5. The medical records generated prior to the subsequent industrial injury do not
suggest that the onset of spondylolisthesis was imminent or that the treating physicians were
concerned these conditions were foreshadowing the onset of spondylolisthesis before the
subsequent industrial injury of November 30, 2007, when, in 2002 and 2003, they were treating

the other injuries. DIR 8-12, 14-17,21-23, 25-31.
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15, Dr. Shapiro's reports, as indicated, relate the lower back pain as secondary to the
HNP, not to spondylolisthesis. DIR 31.

i6. The x-ray reports, DIR 67 and 68, and Dr. Bigley's report, DIR 126, make clear
that spondylolisthesis did not appear until well after the November 30, 2007 injury. In fact,
spondylolisthesis was not seen in the x-rays dated March 20,2008, DIR 67.

7. No plausible basis exists, then, for accepting the applicant's "relation back" theory.
HNP, the other injuries, and the other symptoms experienced prior to the subsequent industrial
injury of November 30, 2007, were not the precursors of spondylolisthesis nor were they
foreshadowing the onset of spondylolisthesis and therefore, knowledge of these prior conditions
was not, in effect, knowledge of spondylolisthesis. The applicant's "relation back" theory does
not save the application.

18. While the applicant need not necessarily know at the time when it is hiring or
retaining the injured worker that his preexisting condition would support a rating of 6% or more,
the conditions relied upon as the preexisting condition, or the severe back, or the "symptoms"
must ultimately be shown to support a rating of 6% or more. Otherwise, the condition fails to
generate a claim for reimbursement because NRS 616B.578(3) admits of no less.

19. The conditions or symptoms, themselves, such as the HNP, were, therefore, not
serious enough inasmuch as none were identified as a condition that would support a rating of
6% or more, PPD. SR 11, 12, Tr., p. 23,12-18. These conditions, therefore, do not constitute a
preexisting condition, within the meaning of NRS 616B.578(3). While the injured worker was
enduring bad lower back pain to November 30, 2007, he did not endure a lower back injury that
was bad enough to satisfy NRS 616B.578(3), where the definition of a preexisting permanent
impairment is found. Moreover, the injured worker returned to work, full-duty, after each injury.
The applicant could well have thought that it was simply employing a very accident prone,
unlucky firefighter. This threshold requirement of NRS 616B.578(3), was not met to achieve the
fevel of a serious condition, justifying reimbursement by any of the "myriad" of symptoms upon
which the applicant also tries to rely in satisfaction of NRS 616B.578(4).

/i
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20. Finally, the applicant’s position is not saved bry Dr. Fleming's opinion about
listhesis. The applicant concedes that it cannot show when the document became a part of the
applicant's records and, thus, it must be disregarded as proof by written knowledge that the
injured worker suffered from spondylolisthesis before the November 30, 2007 subsequent
industrial injury. Tr., p. 71;18-25,

21. As a matter of fact and law, the application for reimbursement must be denied as
the applicant has failed to show that either NRS 61 6B.578(3) and (4) have been satisfied.
Furthermore, when it is apparent, as here, that NRS 616B.578(3) has not been satisfied, there can
be no showing that NRS 616B.578(1) has been satisfied, either, as NRS 616B.578(1) depends
upon the presence of a preexisting impairment defined by NRS 616B.578(3).

22 The Board is obliged to reject the claim for reimbursement.

DECISION OF THE BOARD

Accordingly, the Board for the Administration of the Subsequent Injury Account for the
Association of Self-insured Public or Private Employers hereby concludes that the applicant
association has failed to establish by a preponderance of the evidence that NRS 616B.578(1)(3)
and (4) have been satisfied. Therefore, the application for reimbursement received on October 3,
2012, is denied.

Member Joyce Smith moved to deny the association’s application. Vice-chairman Bryan
Wachter, seconded the motion. The vote was 4 in favor of the motion with 0 against and 0
abstentions. Tr., pp. 79;4-25, 80:1-14. Asa quorum was present and a majority voted in favor of
the motion, the motion was duly adopted.

Finally, on March 18, 2014, the Board met to consider adoption of this decision, as
written or as modified by the Board, as the decision of the Board. Those present and eligible to
vote on this question consisted of the three current Members of the Board, Vice-chairman, Bryan
Wachter, Joyee Smith and Shannon Hoolihan, Emilia Hooks abstained from voting as she was
absent from the meeting when this matter was decided. A quorum was, therefore, present and
eligible to vote on whether this draft decision accurately reflected the Board's rationale and action

taken by the Board. Upon the motion of Joyce Smith, seconded by Shannon Hoolihan, the Board
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voted to approve these Findings of Fact, Conclusions of Law and Decision as the action of the
Board and to authorize the Acting Board Chairman, Bryan Wachter, after any grammatical or
topographical errors are corrected, to execute, without further Board review, this Decision on
behalf of the Board for the Administration of the Subsequent Injury Account for the Associations
of Self-insured Public or Private Employers. The vote 3 in favor 0 against and | abstentions. As
a quorum of the Board voted in favor of the motion, the motion was adopted.

On March 18, 2014, this Decision s, therefore, hereby adopted and approved as the
Decision of the Board. The application for reimbursement in this case is hereby rejected.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security numbel of any person,

Dated this i3 day of#p::d— 2014,

By: | g u\\\) }\\ e
M@n Wacﬁt(‘—:l VIC@ Chairman
and j\ctmg Chairman
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that T am an employee of The Law Offices of Charles R.
Zeh, Esq., and that on this date I served the attached, Findings of Fact, Conclusions of Law and
Decision of the Board, on those parties identified below by:

Placing an original or true copy thereof in a sealed envelope, and
mailed both standard U.S. mail and certified mail/return receipt
requested, postage prepaid, placed for collection and mailing n the
‘/' United States Mail, at Reno, Nevada:

Robert F. Batkenbush, Esq.

Thorndal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B

Reno, NV 89509

Donald C. Smith, Division Counsel
Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89074

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service

RSV
Dated this {4 day of May, 2014,

T e T .?f’:gh-“‘*‘“-”' o
Arf employee of the’Law Offices of
Charles R. Zeh, Esq.

SACTents\SIADecisions\C £43-07-02558-01\Decision R20 wpd
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BEFORE THE STATE OF NEVADA
BOARD FOR THE ADMINISTRATION OF THE SURSEQUENT INJURY
ACCOUNT FOR THE ASSOCIATION OF SELF-INSURED PUBLIC OR |

PRIVATE EMPLOYERS

In re:

NORTH LAKE TAHOE FIRE
PROTECTION DISTRICT, Claim
No. Cl143-07-02558-01
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REPORTER'™S TRANSCRIPT OF PROCEEDINGS
Taken on Thursday, September 19,
At 11:22 a.m.

AL 1301 North Green Valley Parkway
Conference Room B

Henderson, Nevada 89012

Reported by:

Cynthia L.

RPR, CCR No.
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APPEARANCES

RICHARD IANNONE, Chairman

CHARLES R. ZEH, Esg.

BRYAN WACHTER, Director of Public & Government Affairs

SHENNON HOOLIHAN, Board member

JACQUE EVERHART, State of Nevada
JENNIFER LEONESCU, Esg.

ROBERT RALKENBUSH, Esgg. {(via telephone)

JOYCE SMITH (via telephone)

SHARON CARY, North Lake Tahoe Fire Protection Dist.

GARY LEFFEVER, Tahoe Douglas Fire (via telephone)

{phone)
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PROCEETDINGS
A ok ok K K
MR. TANNONE: The next item is 7b

C143-07-02558-01, North Lake Tahoe Fire Protection District.

This is the continuaticn of a contested hearing
before the Board for the Administraticon of the Subseqguent
Injury Account for the Associations of Self-Insured Public
and Private Employers.

This hearing will be conducted, as before,
according to Chapter 233 B of the Nevada Revised Statutes,
the Nevada Administrative Procedures Acth.

This means the parties to the hearing will be
given the opportunity to present witnesses, offer
documentary evidence, confront and cross examine witnesses
and to present cral argument to the Board.

The parties and the Board may be represented by
legal counsel througheout these proceedings. A Court %
Reporter is present to continue recordation of the §
proceedings and will generate a printed tranmscript of the
matter presently before the Beard.

As this matter is being recorded by a Court
Reporter, all participants in these proceedings are again
admonished that the Court Reporter cannot take down two

people talking at the same time. Therefore, do not start

talking, please, until the other person has finished so that
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we can have a complete and accurate record of these
proceedings.

A relaxed version of the Nevada Rules of Evidence
will apply. All evidentiary gquestions will be submitted to
the Chairperson of the Board and upon deliberation with the
remainder of the Board, the Chairperson shall make rulings
upon admissibility.

In the event the Board's decision is adverse to
the applicant, a written decision with findings of fact and
conclusions of law will be prepared by the Beard's counsel.
The written decision will be served upon the parties and the
decision is subject to appeal to the District Court, State
of Nevada.

A summary of the case from the DIR has already
been presented. Tt need not be repeated. Therefore, does
the Board's legal counsel have anything to add?

MR. ZEH: Thank you, Mr. Chairman. I do. I have
some documents that have been submitted for possible
admission into evidence in the record of this matter. The
first being the staff report dated May 13, 2003, with 140
pages of attachments, plus five pages of disallowances. And
that's marked for identification as Exhibit 1.

Exhibit 2 is a letter addressed to our office

dated May 15, 2003, from Mr. Balkenbush reguesting a hearing

pafore this board and asking that the matter be set out for

000283



10

i1

iz

13

14

i5

16

17

18

19

20

21

22

23

24

Z5

Page 5

hearing 120 to 160 days. From the date of that letter, 1

think we have satisfied that regquest. But the point being

that a timely reguest for hearing was -- was made.

Third -- marked for Exhibit No. 3 is a letter from

Mr. Balkenbush to our office asking that this matter be
continued from August 15th because of a conflict -- 2013,
because of a conflict in calendar of counsel for the
applicant.

And then as a part of the record, but not admitted
into evidence, is the prehearing statement of the applicant,
which is dated September 11, 2013. And served on our office
on that same date, September 11, 2013. And by mail on
Mr. Smith and the DIR, Jacque Everhart, on September 11,
2013. And so those are the documents that I've been
presented thus far.

Does either the applicant or the administrator
have any additional documents they wish to offer into
evidence at this time?

MR. BALKENBUSH: None for the applicant.

MS. LEONESCU: None for the administrator.

MR. ZEH: Is there any objection to the admission
of Exhibits 1 through 3 into evidence?

MR. BALKENBUSH: No objection from the applicant

to the admission of Exhibits 1 through 3.

MS. LEONESCU: No objection.
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MR. ZEH: Mr. Chairman, with your permission, I
would suggest that Exhibits 1 through 3 be admitted into
evidence without objection.

MR, IANNONE: Let's do that.

MR. ZEH: And T will turn it back to you. That's
all I have to say.

MR. IANNONE: Do you have anything to say,

Ms. Everhart?

MS. EVERHART: This is for Claim
No. C143-07-02558-01. The association is Public Agency
Compengation Trust. The association member is North Lake
Tahoe Fire Protection District. The third-party
administrator is Alternative Service Concepts. And the
claim was submitted by Robert Balkenbush, Esqguire.

It is the Administrator's recommendation to deny
this reguest pursuant to NRS 616B.578(4) for the lumbar
spine and 616B.578 (1) (3) (4) for the left shoulder.

The total amount requested for reimbursement is
$148,318.87. The amount of reimbursement, after costs were
verified, is $115,429.03.

This request was received from Robert Balkenbush,
Esg., on October 3, 2012. The claim was found to be
incomplete. The Administrator contacted the submitting

party on that date and requested additional information from

the employer. The file indicated the patient would be
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re-rated after he completed treatment. The injured employee
had been rated three times previously but did not accept any
award. The file would be held in abeyance until the injured

employee completed treatment and was rated a final time and

accepted his award. As of the date of this recommendation,
no additional information has been provided.
This gentleman was hired by this employer on

October 1, 1981. The file contained a physical therapy

report dated September 18, 2001. The patient was treating
for lumbosacral sprain.

On August 22, 2002, he injured his low back and
knee while lifting a hose. The C-4 Form indicates the date
of injury is September 10, 2002. Diagnosis was L-S spasm
pending MRI with no prior history noted. The claim was
accepted for low back strain and knee strain.

Neurodiagnostic study was done September 30, 2002,
and showed bilateral sensory radiculopathy at L5-S1 and
possibly another level. Unable Lo read the report. There
was also a 50 percent right to left deviation found at L4
suggestive of dysfunction at this level.

Dr. Mars reported lumbosacral sprain/strain with
somatic dysfunction and myofascial pain, left knee
patellofemoral syndrome with previous history of ACL and

internal derangement not work related. The patient was sent

to the chiropractor and placed on light duty.
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MRI of the lumbar spine showed L5-31 large central

disc protrusion and L4-5 degenerative disc bulge. The
patient reported an 80 percent Improvement in his symptoms.
Dr. Mars recommended regular activity and possible
Functional Capacity Evaluatilion.

On January 6, 2003, the patient was evaluated by
Dr. Fleming for his low back. She noted low back paln with
resolving radiculopathy. Physical therapy and chiropractic
treatment were helping and the patient should contlnue with
this. Epidural injection was considered. Dr. Fleming
wanted to walt untlil his quality of life was sufficlently
impaired before consldering surgery.

Dr. Mars recommended acupuncture and contlnued
physical therapy and chiropractlic treatment. He maintained
a full duty release. He had several electroacupuncture
treatments with minimal lmprovement.

On May 3, 2003, the employee completed an
Industrial Injury Report and noted low back injury whilie
entering an ambulance. The claim was considered an
exacerbatlion of the August 22, 2002 claim. The May 7, 2003

letter to Dr. Mars indicated the patlent was not a surgical

candidate but he did have a large herniated nucleus pulposus

at 15-51. They wanted Dr. Mars to review the claim and

advise regarding permanent work restrictions or a change in

his position with his employer versus retirement.
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on May 7, 2003, the patient saw Dr. Mars and his
impression was exacerbation of the patient's low back pain.
Fpidural injection was recommended. This was done May 27,
2003. The patient reported 30 to 40 percent improvement.
He wanted to be taken off work for three weeks so he could

heal and avoid other injuries. Dr. Mars felt the patient

should have permanent restrictions. He felt the patient
would eventually need a disability retirement. Transfer of
care was need to Dr. Shapiro.

Dr. Shapiro evaluated this gentleman on June 5,
2003. The patient noted a 50 percent improvement in his
symptoms. Additional injection was recommended along with
home exercise. The patient was referred back to Dr. Mars
for additiconal treatment.

Dr. Shapiro continued to treat the injured
employee. On June 18, 2003, the patient reported a 60 to 70
percent improvement since the first injection. Dr. Shapiro
continued to recommend additional injections. A second
surgical opinion with Dr. Fry was reguested.

A second injection was done and on July 17, 2003,
the patient reported 95 percent improvement in his symptoms.
He would keep his appointment with Dr. Fry and have an FCE.
He was released to light duty. As of July 24, 2003, the

patient was pain-free. Apparently the patient was released

to full duty by Dr. Fry and Dr. Shapiro agreed once the FCE

000288
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results were in. He also wanted the patient to be cleared
by the therapist.

The FCE was done July 28, 2003, and the patient
could return to his pre-accident position without
restrictions. He was placed in the very heavy physical
demand category. Dr. Shapiro reported the patient had been
back to work for three weeks without any issues. He had
reached MMI and had no residual disability from the injury.
The claim was closed in September 2003.

On February 25, 2004, the employee was walking on
ice and fell. He suffered injury to his low back. The
claim was accepted for low back strain only, and the
preexisting chronic low back discogenic pain and HNP were
excluded from liability.

The patient was evaluated at the hospital and
physical therapy was recommended. He was evaluated in
Dr. Atcheson's office for second opinion on April 8, 2004.
The pain was located in the lumbar spine and did not
radiate. Diagnosis was low back strain.

Oon July 15, 2007, the injured employee filed a
claim for injury to his low back. He slipped off a running
board. The C-4 Form indicated lumbar strain with
radiculopathy. No prior history was noted. The claim was

accepted for lumbar strain. On October 15, 2007, the claim

was closed.
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Please note the entries that follow, that do not
contain page numbers, are noted in Dr. Rimoldi's August 20,
2011, Independent Medical Evaluation. For the entries that
have page numbers, these can be found as the referenced
attachment. In an effort to reduce the number of
attachments, Dr. Rimoldi's report is being used to verify
the reporting referred to in this section.

On November 30, 2007, this employee was carrying

an individual upstairs in a stair chair. The chair became

unbalanced causing the employee to have to stabilize the
chair while maintaining the load on the chair. Reporting

dated December 10, 2007, noted the patient had low back pain

and was going to re-open his claim. As of January 7, 2008,
the patient continued to have complaints of severe back
discomfort.

On January 29, 2008, the patient went to the
emergency room and a C-4 Form was completed. Diagnosis was
low back pain, sclatica with radiculopathy and left shoulder
pain, rotator cuff. He was kept off work for 10 days and
attended physical therapy for the back and left shoulder.

On February 15, 2008, the patient saw Dr. Peterson
and continued to complain of pain in the left arm and low
back. He had been referred for an orthopedic consultatlion.
The patient continued to see his physiatrist for depression.

Dr. Hall evaluated the patient on February 19,
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2008. Reporting noted improvement in the low back pain
after the use of medication. The patient reported a prior
left shoulder rotator cuff injury and examination findings
were consistent with rotator cuff tendonitis. Dr. Hall did
not see any evidence of a prior tear. Physical therapy was
recommended. Regarding the low back, the patient felt he
aggravated his preexisting sciatica. Lumbar strain was the
diagnosis and the symptoms were at baseline. Modified duty
was reccmmended.

The patient was evaluated by Dr. Rupp for the left
shoulder. Past medical history was positive for right
shoulder injury but no prior injury to the left shoulder was
noted. Diagnosis was impingement syndrome and an MRI was
requested to rule out rotator cuff tear.

On March 18, 2008, the patient had a physiatry
evaluation by Dr. Salas. Diagnostic studies were ordered
for the low back along with physical therapy. TFollow up
with the patient's primary care physician and orthopedics
was recommended for the left shoulder.

On March 12, 2008, the claim was denied.

Dr. Rupp diagnosed impingement syndrome with
acromioclavicular arthritis of the left shoulder based upon
result from an MRI. The patient could follow up as needed.

Dr. Hall reported 80 to 90 percent improvement in the left

shoulder as of March 31, 2008. He noted the patient had
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acupuncture for his low back pain with some lmprovement.
The patient could return to work full duty in about a week

congcerning beth body parts.

The patient was evaluated by Dr. Lynch's office con

April 3, 2008, for his low back pain. Bilateral lowerx

extremity EMG studies were recommended. On May &, 2008, the

patient was evaluated by Dr. Morgan for his low back
symptoms. He noted another physician had recommended
surgery. Dr. Morgan indicated surgery might be beneficial
if worse came to worse but did not recommend anything at
this time. The patient had two epidural injections during
this tTime frame.

On June 25, 2008, Dr. Rappaport evaluated this

gentleman for his low back. Lumbar stabilizatlon fusion was

recommended. The patient was working full duty and wasn't
sure 1f the pain warranted surgical treatment.

On July 14, 2008, the claim was accepted based
upon a Hearing Officer's decision. The claim was accepted
for aggravation only of the preexisting lumbar and right
shoulder conditions.

Dr. Salas repcrted the patient wanted to maximize
conservative treatment at this time. Physical therapy was
prescribed. Dr. Hall saw the patient on October 21, 2008.

The patient continued to have increased low back pain. The

patient wanted to continue with conservative treatment. He
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would maintain a full duty releasc.

On January 5, 2009, the patilent saw Dr. Witmer for

his low back. Dr. Witmer felt the current industrial injury
appeared to be an aggravation of a previously existing
lumbar disc with radiculitis component of pain as well as
some local component of pain. The link was an inflammatory
aggravation of this pricr disc abnormality now resulting in
radiculitis symptomatology as well as the local symptoms.
Medical, epidural injection, physical therapy and
consideration of surgery were recommended. That probably
should say medication. A light duty release was given to
the patient.

In February, Dr. Witmer noted the Injection was
helpful. The patient would continue with a home stretching
program and medication.

On BApril §, 2009, Dr. Halki evaluated this patient
for surgical consideration. Microdiscectomy was
recommended. The patient indicated the pain was tolerable
and would consider his options.

EMG and nerve conduction studies showed no
evidence of lumbar radiculopathy. Reporting from Dr. Witmer
indicated several epidural injections and referral to
Dr. Tearman for behavicoral management. Physical therapy and

a revisit for surgical opinion with Dr. Halki were planned.

The patient continued to follow up with Dr. Witmer.
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A June 23, 2009, emergency room record indicated
the employee fell backwards off a fire engine. Reporting
indicated low back pain with radiation into the bilateral
legs. On June 30, 2009, the patient was seen by Dr. Halki.
Surgical intervention was discussed and the patient would be
scheduled for discograms. X-rays showed a new finding of
anterolisthesié of L4-5 when compared to the March 2008
films. The L5-81 disc was severely narrowed with moderate
narrowing at L4-5. There was slight superior endplate
concavity at L2 and L3 with no definite [fracture.

On June 30, 200%, Dr. Halki recommendsd discograms
due to the patient's significant leg pain. The patient also
continued to follow up with Dr. Halki.

Dr. Morgan saw the patient on July 1, 200%. He
suggested full decompression and fusion but noted the
patient was not at the point of having surgery yet. He also
followed up with Dr. Morgan.

On July 21, 2009, decompression and fusion at L4-5
and L5-81 was recommended. The patient was going to
consider his options. On July 28, 2009, Dr. Witmer
recommended physical therapy and consideration of epidural
injection. MRI was done and findings showed severe facet
arthropathy at L4-5 with four millimeters of anterolisthesis

of L4 on L5 and 6 millimeters of L5 on 381 with moderate

neuroforaminal stenosis of the lower lumbar spine.
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On July 30, 2009, the patient was seen by
Dr. Lewandowski for a behaviecral and psychoscclal
evaluation. Outpatient cognitive behavicral pain management
sessions were recommended. He also felt the patient would
be a surgical candidate if treatment options came to that.

Surgical intervention took place on March 15, 2010
and included L4~5 and L5-S1. The patient followed with
Dr. Morgan's office. The patient was off all pain
medication and was getting ready to start physical therapy
in April. 1In June, the patient noted persistent left leg
pain. MRI was reguestced and findings did not show any
significant problems. The patient was kept off work. In
November, the patient was improving and his activity level
was increased. In December, the patient indicated he was 70
percent improved. He was released to light duty and
physical therapy was continued. In March 2011, the pain had
increased. CT scan was cordered as well as physical therapy.
The patient was taken off work. And CT results showed the
instrumentation was stable.

Tn a February 28, 2011 report, a vocaticnal
rehabilitation report indicated they tried contacting the
injured employee several times but were unsuccessful until
this date. The injured employee planned on retirement from

the fire department.

On April 4, 2011, Dr. Morgan felt the patient was

000295
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unable to return to work with the fire department.

Cn April €, 2011, Dr. Hall addressed a request
from Dr. Morgan about the patient's ability to return to
work as a firefighter. The physical therapist indicated no
substantial gains in function had been made in some time and
she was not recommending additional therapy. Dr., Hall felt
the patient could not return tc work full duty and no
additional surgical intervention was supported. He was
concerned that the patient's return to work as a firefighter
would compromise personal and public safety and certainly
result in reinjury. An FCE wag recommended.

The patient continued to follow up with
Dr. Morgan. In July 2011, the patient was considering
hardware removal. The patient was given light duty
restrictions. There was a full duty release in the file
effective August 11, 2011.

On August 20, 2011, the patient saw Dr. Rimoldi in
hopes of rendering a medical opinion concerning his lumbar
spine and alleged injuries sustained on November 30, 2007.
Dr. Rimoldi felt the patient had reached MMI with a
permanent impairment. He did nct recommend any additional
treatment or surgery. Dr. Rimoldi did not feel the patient
could return to work as a firefighter EMT and should have an

FCE to determine permanent work restrictions.

On August 24, 2011, Dr. Morgan reported that the
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patient had back pain and pain that radiated into the left
buttock. This was a new symptom for him and MRI was
requested along with X-rays. The patient went back to work
on August 11, 2011, and then retired effective August 1Z,
2011. On October 14, 2011, the patient reported bilateral
leg pain and low back pain. Dr. Morgan did not feel the
patient had reached MMI. He did think he had a ratable
impairment and agreed with the 13 percent noted by

Dr. Rimoldi. MRI was again recommended with the possibility
of hardware removal.

On COctober 31, 2011, Dr. Berg performed a PPD
evaluation for the lumbar spine. Interestingly encugh, the
patient reported no prior back injuries or problems to the
rating physician. Dr. Berg found 12 percent whole person
impairment under Category IV D with 1 percent additional for
the two~level surgery. Loss of range of motion was
9 percent whole person impairment and no neurological
deficit was found. Together, the patient had 21 percent
whole person impairment. No basis of apportionment was
found.

Dr. Betz performed a file review on November 21,
2011. He disagreed with Dr. Berg's assessment that there
was no basis for apportionment. Dr. Betz opined that the

patient clearly had longstanding issues with his low back

including chronic pain, sciatica and radiculopathy years

000297
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prior to his November 2007 date of injury. All of these
symptoms were related to unstable spondylolisthesis at L4d-5
and L5-51. Spendylelisthesis is a ratable impairment that
yieids 7 to 9 percent whole person impairment. This would
be combined with range of moticn loss and based on this, he
agreed with Dr. Betz regarding apporticnment cf the PPD
award at 50 percent.

On November 28, 2011, Dr. Betz penned a Subsegquent
Injury Fund Analysis. He noted that it was the preexisting
spoendylolisthesis with its associated instability which
resulted in the patient's chronic low back pain and ultimate
need for a stabilization procedure at two levels. He felt
that absent the preexisting pathologies, the patient would
have conly required a brief course of conservative care for
the low back strain. Dr. Betz opined that 95 percent oi the
costs of the subsequent claim were the result of the
combined effects of the subsequent injury and the
preexisting pathology in the lumbar spine.

The injured employee returned te Dr. Morgan on
December 1, 2011, with complaints of increased low back and
lower extremity pain. Hardware removal was indicated along
with MRI and recpening of the c¢laim. MRI showed L3-4 broad
bulging disc resulting in moderate indentation of the thecal

sac, accentuated by ligamentum flavum hypertrophy and facet

degenerative changes. Bilateral neural foraminal narrowing
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R Incling: village, NV 89451 Incline V;Lllage, }*V 894,5;.1; 831--0351
First Nama - M) Last Name . Sacis! Qarvdhs Bithdale Age. Primary Language Spaken
. E.. : _ . e - V112 52 | EMglish
M iigme 6dd,resséﬂumhe'r: ‘ §ex yale O Female Marital Stalus rk Single 0 ‘Maried O Divofced 0 Widowed
PL State Zip » > Was the employee paid for e tay ofinjury? How Tong has ths parson
0 InCllne ’\.’lllage NV 89450 It apoficable) % Yes 0O No been smployed by you in Nevada? 10/81
Y In yhich state was Employee & occupation (job litie) when hired Department in which regularly
E employes hired? Ny of disabled FF /PI 4 employed: 174
E Telephone Is the injured employee a corporate officer? ... kole proprielor? 7 ... partner? Was employee In your employ when injured or
o Yes CNe O Yes & No DYes W No isabled by occupational disease (O/D)?
o H H O Yes D No
Dale of Injury (i appcatie) | Time of injury (Hours; Minute AM/PM) (il applicable) | Oate emiployer notified of injury or O/D | Supervisor ta whom Injury or O/D reporied
0
r {02 | 25]04 | 11:30 p.m. 12 | 256 |o37 Captain Don Bluhm
2 B Address or lacation of accident (Also provide city, county, slale) i appficable) Accident on employer s premises? {d appkcatie)
¢ | |Bwv 431 Roadwav Incline Village, Washoe Co. NV OYes Qo
ll) Es What was this employee doing when the accident accumed (loading truck, walking down stairs, elc.J7 [t appicable)
£ A |Attempted to reach motorist walking on icy street, fell on tailbone
N § [Howdid this injury or occupaliona! disease occur? Include time émployee began work. 8e specific and answer in detall. Use addilional sheet if nacessary.
T E ‘ . ‘
Attempted to reach motorist in distress and fell on tailbone
Specity machine, lool, substance, or object most clossly connected with the eccident Wilnass Was there mare than one person
(4 appiicabie) injured in this accldent? (f apieable)
0 Pan of bady Injured or aflected It fata, give dale of death | Wilness nYes Q;NO
r
Back ‘
Nature of {njury or Dccupalianal Disease {scraich, cut, bruise, stran, ele.) Wilness
D . : " -
Back strailn 0id employee relum Lo next WP you hava light duty work
(I R E C E' l V E D schaduled shifl after accldent? (f applicatie) avatable i necessary? {IYes 0O No
NS . O Yesy No Yas
‘6 E If validity of claim s doubled, state reason M AR “ 8 LUULI Localion of initial Traatment
R s B/A Incline Village Health Center
Treaimg physigian/chirspraclor name Emergancy Room O Yes O No Hospitalized G Yes €I No
YE|D fi ging asC
E 8 Howmany days per week From OamDpm To QemOpm Last day wages were earned
__‘MPORTANT’ b does employee work? Sam X 8 aeTl, ywee / /
Scheduied § M T w T F 5  Rolaling Are yau paying injured of disabled eriployee s wages durng disablity? 0O Yes 0O No
days off a o & 6 o 0 0 & X
L | Date employee was hired Last day of work afler injury ar disabilily Date of retum to work Number of work days lost
O |10 | 01 [1%81 |02 | 25 | 04 02 |26 | 04 0
? Was the emplayee hired to If not, for how many hours & Did the employee recelve unemployment compensation any time during the fast
Q". 40 hours per week? . ' .Yes O No week was liw’e employee hired? 12 months? 0 Yes %No Do Nol Know
Average 56 hours pex

For the purpase of calculation of the average monthly wage, indu:ale the emgloyee s gross eammgs by pay penod for 12 weeks prior {o the dete of injury or disabiiity. If the injured
employee s expectad lo be off wark 5 days or more, attach wage verification drm (D-8). Gross eamings will irictude overtime, bonuses, ard other remuneration, but wilt notinclude
reimbursement for expenses. If the employee was employed by you for less than 12 weeks, provide gross eamings fram the dale of hire ta the dete of injury or di isability. i addition,
ifthe employea was absent from work duzing the period for which payroll information is requested for any of the reasons listed bielow, please provide the date(s} absenl and, from the
foliowing ist, hdmte by numaral, the reason(s} for the absence(s). Gross eamnings must not include wages gamed sRer the datz of i injury or disablity.

1, Cerlified ligess or disabilly. 2. Istitutionalized in hospHal r olher Institution. 3. Enrolled as a full-ime student, not emiployed on days when altending classes.

~ZPp-xOoTEZT
m= — —

1

N |40 mﬂltaly senice oliner than that valning duty conducted onweekends. 5. Absent becausa of an offically sanclioned stike. 6. Approved FMLA absence.

P Traypeod 30 SUN TITUE CITHUR GSAT Erployer DWEEKLY CIMONTHLY [)OTHER On e dale f iy o Gaabdty

O |eson:  DMON [IWED OFRI Is paid: X_%mdmu.v [ SEMIMONTHLY the empiayes s waga was: $1 9.9182 pnOH 00y Owx Ok
12, |

r 8 Slg mre and Tt

VNI ™ 3lqlng

Claimis: DAccepted UDenied DOelered [13" Pary —[ Deemed Wage I Acnuunl Ne. ‘ Class Code

IﬂthwmwaMwhmﬂlmﬂmuWMHanudm &
wm:mmnwmm\«dumwwum&muwﬂmunwu E@’{
)| o, an i

“Claims Examinars  Signalwre Date Status Clerk Dste
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Emrluice & r,nuvz FUR CUNFENDSA N REFURT Or nw VReATVEWTT T T

FORM C-4
_ . PLEASE TYPE OR PRINT
RO A% BROVIDE A o-A|e\:a
First Name * L Ml " A LastNdme | Bintfidate 1 sex

e S - /A S /| mwor
e Address - 7 Height Weigh Social Security Nymber_
2% P S (& %k )

W/ﬂf:%/ﬁck ﬁCSJtate @Ziz S Telephane - ] — A. :‘('7

Phvsiral Address PN < State F'(i ary Language S

. L C/l/ﬂ B | IR

INS R 3 1 RD-PARTY ADMIN! Employee’s Occupatipar{iod Tile) When Injury ar Ocoupaliona)
S//\f H:SCL | ,’9 { }qﬂw Dissaosye Occurm:]p g},r ) o P I‘,M

Employer's Name/Company Name/jéﬂﬂﬂ //760%( ]4,/@ | i Telephone 6"3/ @W

Office Mail Address {Number and Sireef) ‘E' £ 5' M/Oc/:”
Last Day of Work After Injury | Supervisor to Whom Injury Reported

te of [njury (# sppicable} | Hours Injury (if applicabte) Iay r Notified
g - or Occupational Disease ;
’; ééL a!ri-/ / \%) pm /’;m
%}ress or'{cfmtlon of Accident (if applicable
[ (& O —

a eeouoWle ¢ accident? (if applica
Mtwrwgékjr;?ghécdhnﬁ(;wch/%)_w ;9’-7—65)5/ /@ ,O;ED/Q)Q/S/

How did this injury or occupationd] disease occur? (Be specific and answer In delall, Use additional sheet if necessary)

Facl on jel=

Ifyou believe that yalt have an occupational disease, when did you first have knowledge of the disability and s Witnesses ta the Accident (if
relationship to your employmenl‘? applicable)

ﬂ%zﬂy&@;/agjncﬁjﬂ““
Nature of Ir%)or Occupahonaklje%f/q Pari{s) x}fgdcy;[n&i\riaior Affected

YGERTIFY THAT THE ABOVE IS TRUE AND CORRECT TO THE BEST OF MY KNQWLEDGE AND THAT | HAVE PROVIDED THIS INFORMATION IN QRDER TO OBTAIN THE BENEFITS OF NEVADA'S
INDUSTRIAL INSURANGE AND OCCUPATIONAL DISEASES ACTS (NRS 616A TO 616D, INCLUSIVE OF CHAPTER 517 OF NRS] | HERERY AUTHORIZE ANY PHYSICIAN, CHIROPAACTOR,
SURGEON, PRAGTITIDNER, OR OTHER PEASON, ANY HOSPITAL, INCLUDING VETERANS ADMINISTRATION CA GDVERNMENTAL HOSPITAL, ANY MEDICAL SERVICE ORGANIZATION, ANY
INSURANGE COMPANY, OR DTHER INSTITUTION OR OHGANIZATION TO RELEASE TO EACH QTHER, ANY MEDICAL DR OTHER IN‘ORM:‘:WCLUDING BENEFITS PAID OR PAYABLE

)

PEATINENT TO THIS INJURY OR DISEASE, EXCEPT INFORMATION RELATIVE TO DIAGNOSIS, TREATMENT ANDIOR COUNSELING FOR AI0S CHOLOGICAL CONEITIONS, ALGOHOL OR
CONTROLLED SUBSTANCES, FOR WHIGH t MUST GIVE SPECIFIC AUTHORIZATION A PHOTOSTAT QF THIS AUTHORIZATION SHALL BE ASAALID AS THE ORIGI

Emp[o 3 s Signature g,,

Is there evndence thaf the injured employes was under the intiuence of alcohal
or enather contralled substance at the tima of the accident?
No [0 Yes (if yes, please explain)

M Date /ZG_/DL/

HaurI jg% g

Treatmént M . ¢ U Have yau advisad the pafient to remain off work fiva days of mriorg?
[ —— e
. e /W W\es: from o

-
/C v WM >3<No Il na, Is the infured employee capable of: O full duty T modified du
*Rey Pt 0 e il Ot oA s iy "
N 1 modified duty, specify zny limitations/restrictions:
From information given by the employae, logether with mgdi dence, can you diredly
canned this injury or cccupational disease as job inéured? Yes 00 No

e

Is additional medica! care by a physician indicated? O Yes%&c
Da you know of any previous Injury or disease contributing to this condition or occupational disease? [ Yes {1 No (Explain If yes)

LN

[ Date - ‘1 actor's Name 1 centify that the employer's capy of -
’/ﬂﬁ /OL/ kr/—h[‘ (500 (,\)5 this form was maill-:d to the er'rlljgloyer on; 9'-9”(3 o L{ %’/
Address I A‘Vé INSURER'’S USE ONLY

- A@@L RECEIVED

kﬂ\fstatmv %/C%EP;{ é[,lldézb ZL){T:;TEF _E%a Z'[/&r MAR 15 2004

‘ Doctodp Signature Degrae

\
JQ‘MAMG*QQ“Z{?W /U/\a M P

asSo
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Electronically Filed
May 01 2018 09:49 a.m.
Elizabeth A. Brgwn

Clerk of Suprenpe Court
IN THE SUPREME COURT OF THE STATE ON NEVADA

¥ % W

NORTH LAKE TAHOE FIRE Supreme Court No. 70592
PROTECTION DISTRICT;
PUBLIC AGENCY District Court Case No. A702463
COMPENSATION TRUST;
PUBLIC AGENCY RISK
MANAGEMENT; AND
ALTERNATIVE SERVICE
CONCEPTS, LLC,

Appellants,

VS.

BOARD FOR ADMINISTRATION
OF THE SUBSEQUENT INJURY
ACCOUNT FOR THE
ASSOCIATIONS OF SELF-
INSURED PUBLIC OR PRIVATE
EMPLOYERS, and
ADMINISTRATOR OF THE
NEVADA DIVISION OF
INDUSTRIAL RELATIONS OF
THE NEVADA DEPARTMENT OF
BUSINESS AND INDUSTRY,

Respondents.

ERRATA TO JOINT APPENDIX VOLUMES I and 11

Please remove unreadable pages 102 and 103 in Volume 1 and replace with
000102 and 000103 and 226 through 445 in Volume 2 and replace them with
pages 000226 through 000445.

The undersigned does hereby affirm that the preceding pleadings do not

contain the social security number of any person.

Docket 70592 Document 2018-16427
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Dated this &‘Zéy of April, 2018.  The Law Offices-of {arles R. Zeh, Esq.
/ -

7

Y/ ™~
e 7/
NV TRI)
Charles R. Zeh, Esf. ~
State Bar No. 1739
575 Forest Street; Suite 200
Reno, NV 89509

Attorneys for Respondent X

The Board for the Administration of
the Subsequent Injury Account for
Self-insured Public and Private
Employers




Certificate of Service

Pursuant to NRCP 5(b), I certify that | am an employee of The Law Offices
of Charles R. Zeh, Esq., and that on this date I served the attached Errata to Joint
Appendix Volume 2 on those parties identified below by:

e B W

-

0

Placing an original or true copy thereof on a CD disk, in
a sealed envelope, %osta%e Sprepa1d, placed for collection
and mailing in the United States Mail, at Reno, Nevada:

Robert F. Balkenbush, Esq.
Thorndal Armstrong Delk
Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B
Reno, NV 89509

Donald C. Smith, Esq.

Jennifer J. Leonescu, Esq.

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89074-6497

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service

Certified Mail/Return Receipt Requested

Dated this -331'7\3‘§7ay of { MQ‘% {

N
/
7/
7

,2018.

;
7N ] S o i e
D

An émployee of /
The Law Offices of Charles R. Z¢h, Esq.

S:AClients\SIA\NY Appealsi\70392 - NLTFPD\Pleadings\Errata wpd




