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PREFACE

I am indebted to Mr. Ethelbert Stewart for the opportunity to 
read the following report on a subject of great importance. He has 
asked me to write a preface to that report, and I  am glad to do so.

The growth of legal aid work in the United States, as set forth 
herein by Mr. Reginald Heber Smith and Mr. John S. Brad way, 
discloses a field for practical reform in our administration of justice 
of great value. The social changes in our people, the transfer from 
country to urban life of the majority, the influx of peoples of 
foreign birth, and the great increase in the cost of litigation to 
persons taking part in it have together seriously impaired the use­
fulness of our courts to those who most need their protection. Our 
just pride in the institutions derived from the common law, em­
bodied in our Federal and State Constitutions, is much of it in the 
maintenance of individual rights. They are chiefly valuable in 
enabling the individual, without dependence on executive favor, to 
maintain and defend in the courts his life, liberty, and property. 
The peculiar value of our constitutional Bill of Rights is not in high 
sounding declarations of substantive right, whose preservation is 
generally enjoined upon all Government authority in every country. 
They are to be found in the fundamental law of most States of the 
world and are too often more honored in the breach than in the 
observance. The real practical blessing of our Bill of Rights is in 
its provisions for fixed procedure securing a fair hearing by inde­
pendent courts to each individual. It makes these adjective rights 
inviolable. The right of trial by jury, the right to be defended 
against unreasonable searches and seizures, the right requiring due 
process in the deprivation of life, liberty, or property illustrate the 
practical realization in Anglo-Saxon liberty of vesting the power in 
the individual as an individual to obtain, without cultivating the 
favor of official authority, fixed judicial procedure to protect his sub­
stantial rights. But if the individual in seeking to protect himself 
is without money to avail himself of such procedure the Constitu­
tion and the procedure made inviolable by it do not practically 
work for the equal benefit of all. Something must be devised by 
which everyone, however lowly and however poor, however unable by 
his means to employ a lawyer and to pay court costs, shall be fur­
nished the opportunity to set this fixed machinery of justice going.

It was the consciousness of the harshness of the circumstances in 
shutting poor people out of the opportunity to appeal to courts that

m
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IV PREFACE

induced Arthur von Briesen, that philanthropic leader of the bar, 
to organize and set on foot legal aid societies. This paper by these 
two gentlemen shows how much has already been thereby accom­
plished in furnishing to poor people good legal advice and good 
legal service.

Such societies have increased in various parts of the country and 
differ some in their organization, in the sources of their maintenance, 
whether by the bar, or by social aid societies, or by municipalities. 
The success of them and the real good that they have done are a 
testimony to the high spirit of many lawyers and reflect credit on 
the bar. Without expressing a final personal conclusion on the 
subject, it seems to me that ultimately these instrumentalities will 
have to be made a part of the administration of justice and paid for 
out of public funds. I think that we shall have to come, and ought 
to come, to the creation in every criminal court of the office of 
public defender, and that he should be paid out of the treasury of 
the county or the State. I  think, too, that there should be a depart­
ment in every large city, and probably in the State, which shall be 
sufficiently equipped to offer legal advice and legal service in suits 
and defenses in all civil cases, but especially in small claims courts, in 
courts of domestic relations, and in other forums of the plain people.

A  great deal has been done to promote the achieving of justice 
for the poor and unfortunate in workmen’s compensation acts. 
They have expedited just recoveries and have relieved the burdened 
courts, enabling them to dispose of other litigation heretofore long 
delayed.

It may be necessary, in order to prevent unwise or improper litiga­
tion, to impose a small fee for the bringing and carrying through o f 
a suit by such free agencies. The department of free legal aid 
should be charged with the duty of examining every applicant and 
looking into his actual poverty and necessity and the probably just 
basis for his appeal. It may be well to unite both civil and criminal 
cases and make the public defender a part of the general department 
of free legal service. The growth of these legal aid organizations 
is the most satisfactory proof of their necessity.

We are greatly indebted to the gentlemen who have made this 
report, with its interesting exhibits, for proving, as they do prove, 
that the Congress and the legislatures of the States have within their 
grasp an opportunity for relieving our present judicial system of 
the just criticism that, in view of present court costs and the ex­
pense of lawyers’ services, the equal protection of our laws is not 
infrequently denied.

W m . H. T aft .
W a sh in g to n , D. C., June 0 ,1925.
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40 GROWTH OF LEGAL AID IN  THE UNITED STATES

In other States other types of legislation have been tried, but in 
each case the effort has been to secure a remedy for the unpaid 
workman which would avoid the delay, the expense, and the problem 
of securing the services of an attorney.

One group of States has endeavored to compel payment of wages 
by imposing a penalty for nonpayment, as by mating the wages 
run till paid, leaving, however, the unpaid wage earner to collect 
the penalty through an ordinary suit in the ordinary courts.

Kansas (Acts of 1919, ch. 221, amending G. S. 1915, sec. 5875).— 
Wages run until paid.

Louisiana (Acts of 1920, ch. 150, sec. 2).—Wages run until paid.
Arkansas (Crawford & Moses Digest (1921), sec. 7125.).— Wages 

run until paid or tendered.
California (see More v. Indian Spring Co., 37 Calif. App. 370 

(1918)).—Period not exceeding 30 days added to the unpaid wages.
Idaho (2 C. S. (1919), sec. 7381).—Same penalty as for California.
South Carolina (Acts of 1919, No. 20, amending Yol. I, Code of 

Laws, sec. 3812).—Same penalty as for California.
Montana (1 K. C. Mont., 1921, secs. 3085, 3086).—Penalty of 5 

per cent of wages due.
Michigan (2 C. L. 1915, sec. 5585).—Penalty 10 per cent for each 

day’s delay.
Indiana (see State v. Indiana, 1923, 139 N. E. 282).
Another group of States has endeavored to aid the workman by 

providing that if the laborer won, his lawyer’s fee should be paid by 
the defendant.

Minnesota (Laws of 1919, ch. 175, sec. 5).—Attorney’s fee of $5; 
(1 Rev. Code (1921), sec. 3089) reasonable attorney fee.

Idaho (2 C. S. (1919), sec. 7380).—Reasonable attorney fee.
These laws are not altogether sufficient. Wage earners as a class 

require a cheap, speedy procedure and some one to work the ma­
chinery for them. These laWs all impose a preliminary expense 
on the wage earner. They do not expedite the trial of the case 
in the courts, although the penalty is supposed to urge the employer 
to settle. They do not provide a means whereby the case will be 
conducted through the intricacies of legal procedure. The worker 
must secure a lawyer. Where there is no provision for an attorney’s 
fee the worker is in a weak position. Where the attorney’s fee is 
allowed it savors somewhat of a contingent fee arrangement, because 
the lawyer must win the case to get a fee. To bring the suit may 
require court costs and if the employee does not have the money 
for this the law is of little value to him.

The most interesting legislative effort has-been to create an ad­
ministrative official and place in his hands the duty of enforcing 
wage payment laws. This plan is established by the statutes of the 
following States :

California (Deering, G. L., California Cons., Supp. 1917-1919, 
act 2142 V., sec. 7).

Nevada (Acts 1919, ch. 71, sec. 7; Statutes 1920-21? ch. 138).
Utah (Acts 1919, ch. 71, sec. 9).
Wyoming (C. S. (1920), sec. 264).
Massachusetts (G. L. (1921), ch. 149 et seq.).
Washington (Acts 1919, ch. 191).
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