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Case No. 14-CV-01304

Dept. No. Senior Judge

The undersigned hereby affirms this
document does not contain a social security
number.

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

comstock residents association,
joe McCarthy,

Plaintiffs/Petitioners,

vs.

LYON COUNTY BOARD OF COMMISSIONERS
et al;

Defendants/Respondents,

NOTICE OF ENTRY OF ORDER

Please take notice that the Court entered its Order Denying Petition for Writ of

Mandamus on June 14, 2016. A copy of the Order is attached hereto.

DATED this /H Nday of June, 2016.

STEPHEN B. RYE
DISTRICT ATTORNEY

£>By:
STEPHENTB. RYE
DISTRICT ATTORNEY
31 South Main Street
Yerington, NV 89447
775-463-6511

Attorney for Respondent/Defendant
Lyon County Board of Commissioners
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Certificate of Service

The undersigned, an employee of the Lyon County District Attorney, certifies that on

the V \?~~ day of June, 2016, a copy of the foregoing Notice of Entry of Order and Order

was mailed, postage prepaid, by placing the same in the mail receptacle at Lyon County

Administrative Offices, addressed to:

Luke Andrew Busby, Esq.
216 East Liberty St.
Reno, NV 89501

\ 4 ^Dated this day of June, 2016.

Employee
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FILEDCase No. 14-CV-01304
D e p t I V 2 0 I G J U H I U A H 9 : 3 5

™„!AtNY£ SCEIRINECOURT ADMINISTRATOR
TH1R0 JUDICIAL OISTRICT

—Victoria TnVnr DUPtJTY

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

* * *

C O M S T O C K R E S I D E N T A S S O C I A T I O N D E N Y I N G
A N D J O E M C C A R T H Y , ° J ^ ^ 7PETITION

Petitioners,

vs.
LYON COUNTY BOARD OF
COMMISSIONERS et al.

Defendant.
/

On November 30,2015, the Petitioner, Comstock Residents Association ("CRA"), filed a Writ of
Mandamus requesting this Court to compel Lyon County Commissioners to be in compliance with the

provisions of Nevada's Public Records Act ("NPRA"). On January 4,2016, Respondents, Lyon County,
filed a Response. On April 14,2016, the Court held a Hearing on the matter and took the issue under
submission

FACTUAL BACKGROUND

CRA brings this action to compel the Lyon County Board of County Commissioners to comply
with their nondiscretionary duty under the NPRA in response to a request for all records related to
Comstock Mining Inc's. ("CMI") application with Lyon County. Petitioner contends Lyon County
refuses to produce responsive public records created or received in the course of their public duties
located on individual commissioner's private electronic devices.
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CMI filed an application with Lyon County to change land use designations zoning within Silver

City from more urban to more rural, to allow mining exploration. The County held a public meeting and
heard hours of testimony before granting the application.

CRA contends during the County's review of CMJ's application, the commissioners and other

members of Lyon County communicated with CMI representatives through their personal devices.

CMI also contends that Lyon County Commissioner, Vita Keller, communicated with CMI using

her personal devices because the record is absent with regard to her last minute proposal during the

hearing. She has admitted that these conversations took place.
On February 11, 2014, Petitioners submitted to the Lyon County Board of County Commissions

and Lyon County staff, a request for all public records pursuant to the NPRA related to CMJ's

Application for Master Plan Amendment and Zoning change. The request included disclosure of all
records of communication regarding CMJ's application, to or from the Lyon County Commissioners and

CMI representatives, regardless of whether such communication occurred on devices owned by Lyon

County or personally by the Lyon County Commissioners.

Lyon County responded to the Petitioner's demand by disclosing all of the records relating to the
CMJ application. Lyon County did not disclose private cell phone and e-mail records owned by the

commissioners. Lyon County explained the commissioners do not retain county issued cell phones.

Private cell phone and e-mail records, personally owned by the commissioners, are not maintained by

Lyon County.
It should be noted the request made by the Petitioners has language that includes the employees of

Lyon County, not just the Commissioners.

QUESTION PRESENTED

Should the Court compel the Lyon County commissioners to disclose their personal e-mail and

cell phone records to CRA relating to the CMI application?
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The Petitioners argue the NPRA applies to all "public records" regardless of the means of

creation. According to the Petitioners, the provisions of NRS § 239.010 requires a broad interpretation

that any elected official who uses his/her personal devices to conduct public business must disclose the

records created as "public records." The Petitioners cite to Nevada case law stating the Nevada Supreme

Court has instructed that all governmental entities public books and public records must remain open to
the public, unless "otherwise declared by law to be confidential." NRS 239.010. The purpose of this

statute is to promote a transparent governmental entity.

The Petitioners assert the NPRA defines a "governmental entity" as an elected or appointed

official of this State. NRS § 239.005. Thus the plain language of the NPRA defines "governmental

entity" to include elected officers of a political subsidiary. Id.
The Petitioners assert this is a straight forward interpretation of the statute. They argue Lyon

County's interpretation allows public officials to conduct public business on their personal devices,

thereby avoiding compliance with the statute. The Petitioners assert that the language of the statute

compels Lyon County Commissioners to disclose their personal cell phone and e-mail records. The
Petitioners state when a statute is plain and unambiguous, the Court must give the language its ordinary

meaning. Nevada State Democratic Party v. Nevada Republican Party, 256 P.3d 1, 4 (2011). The
Petitioners then contend the Court should disregard the Respondents claim that the administrators, or the

county office, do not possess such records. The Petitioners state the NPRA does not make any distinction
between an administrator's office records and the records of elected officials.

The Petitioners cite to other jurisdictions holdings that individual records are public records.

Lyon County makes the following arguments. The Respondents assert private e-mail and cell

phone records of elected officials are not "public records" because: (1) they are not "public records"
under the NRPA; (2) privacy interests weigh against disclosure; (3) practical limitations preclude the
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Court from declaring all records "public records"; (4) the records are confidential under the deliberative

process privilege.
The Respondents stipulate that: NRS chapter 239 requires all books and "public records" of a

governmental entity be open for inspections; the provisions of the NPRA are designed to promote

governmental accountability; nondisclosure is the exception to the general rule; and elected officials fall
under the provisions of the NPRA. However, the Respondents state the issue is whether the specific

information requested is "public record."
The Respondents first argue private cell phone and email records are not "public records" under

the NPRA because: a) "public records" must be paid for with public money; b) the records sought are not

open to public inspection; c) the records are not in control of the Commissioners or County; d) the
communications are not official actions, and are not required by law to be public; and e) Nevada law does

not support that the requested documents be defined as "public records."

The Respondents argue the NPRA does not define "public record." The Respondents cite to the

Nevada Admimstrative Code which defined "public record" as "a record of a local governmental entity

that is created, received or kept in the performance of a duty and paid for with public money." However,

this definition was repealed in October of 2014. The Respondents argue at the time of the request it was

clear what a "public record" was. Further, private e-mails and cell phones of the Lyon County

Commissioners are not paid for with public money. Therefore, they are not "public records."
The Respondents state the Commissioners are entitled to rely on the law as it existed at the time.

Ruling in the alterative creates a burden on the government which does not exist.
The Respondents assert "public records" must be left open at all times for inspection by the

public. The Respondents argue private cell phone and/or e-mail records are not "public records" because
they are not on the books thus not open for inspection. The Respondents further claim that interpreting
the statute this way would require all "private" records of a government official to be subject to the

NPRA rendering an absurd result.
The Respondents cite to NRS § 239.010(4) which states an officer or employee who has legal

custody or control of a record shall not refuse to provide a copy. The Respondents claim the specific
information requested is not in the office's control, thus they are not required to produce that information
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The Respondents argue notes or any communication between the Commissioners with clients or

other parties do not fall under the provisions of NAC § 239.101. The statute states an office or

department of a local governmental entity is defined as an "office, department, board, commission,
committee, agency or any other subdivision of a local government entity where records and made
received or kept." NAC § 239.061. "Non-record materials" is any other documentation that does not

serve as the record of an official action of a local governmental entity. NAC § 239.051. The Respondents

argue private e-mail and cell phone records cannot be records because holding that they are render any
notes or communication of any Lyon County employee as a "public record."

In support of this claim, the Respondents cite to a string of Nevada cases, which does not answer

the question of private e-mail accounts or private cell phones. They state the Petitioners are asking the

Court to do something that has not been done in Nevada before. The Respondents claim such a question

should be left to the legislature to decide.
The Respondents make their sixth argument that privacy interest weigh against disclosure. They

cite to NRS § 241.015 which states the Nevada Open Meeting Law permits private conversation about

county business by less than a majority of its members. They assert this could have a chilling effect on
citizens who wish to exercise their constitutional right and talk to their representatives.

Finally, the Respondents claim the records are confidential pursuant to the deliberative process

privilege. PR Partners v. Bd. of Cry. Comm'rs of Clark Cry., 116 Nev. 616, 619, 6 P.3d 465,467 (2000).

CONCLUSIONS OF LAW AND FACT

The Court agrees with the Respondent's arguments regarding this matter. The Court concludes

that the Petitioners are asking for records which are not paid for with public money. Specifically they are

requesting the Lyon County Commissioner's private cell phone and e-mail records. These record are
created by a third party phone and internet provider paid for by the Commissioner's private accounts.

Thus, the records in question where not paid for with public money which tends to show that these record
are not public.

Further, the Court agrees the records sought are not open to public inspection. Any member of the

public could inspect the records at the County Commissioner's office. However, not even the County
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Commissioner employees themselves can inspect the Commissioner's personal records. In addition the

records sought are not in control of the public agencies.

The Court also agrees the records sought are not official actions of the County. Thus the

Petitioners are seeking all communications between the Lyon County Commissioner's and members of

the public. Such a request is beyond the provisions of the NPRC.

Finally, The Court does not believe it has authority to order personal information of the Lyon

County Commissioners be disclosed to the Petitioners. There are multiple privacy concerns which the
Court is concerned with. Such an action must be clearly supported by law which the Court finds it is not.
If the legislature intended the provisions of the NPRC to have such reaching consequences, then the

Court concludes the Legislature could have easily included language supporting such an assertion.

The Court is aware that this holding may cause public employees to skirt the provisions of the

NPRC by conducting business on their private devices. Such a concern is for the Legislature to address.

Therefore, good cause appearing, the Petitioner's Petition is DENIED

Dated this 10th day of June, 2016.

NIOR DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that I, DAAnV U>lyvwr<°, am an employee of the Third Judicial District Court,
and that on this date pursuant to NRCP 5(b), I mailed at Yerington, Nevada, a true copy of the foregoing

document addressed to:

Lyon County District Attorney's Office
31 S. Main St.
Yerington, NV 89447

John Marshall, Esq.
570 Marsh Ave.
Reno, NV 89509

r+V.DATED: This _)Hz day of June, 2016.

Dehfrie Gilmore
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Luke   Andrew   Busby,   Esq.  
Nevada   State   Bar   No.   10319 
216   East   Liberty   St. 
Reno,   NV   89501 
775-453-0112 
luke@lukeandrewbusbyltd.com 
Attorney   for   the   Appellants  
 
 

IN   THE   SUPREME   COURT   OF   THE   STATE   OF   NEVADA  

 

 
COMSTOCK   RESIDENTS 
ASSOCIATION,   JOE   MCCARTHY,  
 
Appellant(s), 
 
Vs. 
 
LYON   COUNTY   BOARD   OF 
COMMISSIONERS 
 
Respondent(s).  
________________________________/ 

 
 
 
 
 
 
 
            CASE   No.   70738   
 
 
 
 
 

 
               DOCKETING   STATEMENT 
 

COMES NOW, Appellants Comstock Residents Association and Joe McCarthy,                 

and   hereby   file   the   following   Docketing   Statement   in   the   above   captioned   matter.  

 
1.  Judicial   District:      Third   

Department:      Assigned   Senior   Judge 

 
1 

Electronically Filed
Jul 08 2016 02:21 p.m.
Tracie K. Lindeman
Clerk of Supreme Court
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County:      Lyon   

Judge:      Honorable   Steven   R.   Kosach   

2.  Attorney   filing   this   docketing   statement: 

Luke   Andrew   Busby 
Nevada   State   Bar   No.   10319 
216   East   Liberty   St. 
Reno,   NV   89501 
775-453-0112 
 
Client:   Comstock   Residents   Assn.   and   Joe   McCarthy 

3.  Attorneys   representing   respondents: 

Steven   B.   Rye   
Lyon   County   District   Attorney 
31   S.   Main   Street 
Yerington,   NV   89447 
Tel:      (775)   463-6511 
 
Client:      Lyon   County   Board   of   County   Commissioners 

4.  Nature   of   disposition   below: 

  Order denying Petition for a Writ of Mandate upholding Lyon County’s determination                       

to   deny   a   public   records   request   of   Comstock   Residents   Association.   

5.  Does this appeal raise issues concerning any of the following (child custody, venue,                         

termination   of   parental   rights): 

  No. 

6.  Pending   and   prior   proceedings   in   this   court: 

  None. 

7.  Pending   and   prior   proceedings   in   other   courts: 

  Comstock Residents Association, et al., v. Lyon County Board of County Commissioners , Nevada                         

 
2 



 

Supreme Court Appeal No. 68433. This is a pending appeal of Lyon County’s grant of                             

Comstock Mining Inc.’s application to change the longstanding and repeatedly re-adopted                     

Master Plan and zoning to allow industrial mining uses within Silver City and Comstock                           

Historic   District/Virginia   City   National   Historic   Landmark.  

8.  Nature   of   the   action: 

  The Appellants sought public records relating to Lyon County’s grant of Comstock                       

Mining Inc.’s application to change the longstanding and repeatedly re-adopted Master Plan                       

and zoning to allow industrial mining uses within Silver City and Comstock Historic                         

District/Virginia City National Historic Landmark created or received by County                   

Commissioners or County staff on their public as well as personal electronic devices and                           

email   accounts. 

9.  Issues   on   appeal: 

  Whether a Governmental entity may evade Nevada Public Records Act disclosure                     

requirements by conducting official business and storing public records on personal                     

electronic   devices   and/or   personal   email   accounts;  

10. Pending   proceedings   in   this   court   raising   the   same   or   similar   issues: 

     None   that   counsel   is   aware. 

11. Constitutionality   of   Statutes: 

  Not   Applicable. 

12. Other   issues: 

  This appeal involves substantial issues of first impression and of public policy                       

importance. Namely, may public officials and agency staff use personal electronic devices                       
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and email accounts to conduct public business and as a result evade the disclosure                           

requirements   of   Nevada   Public   Records   Act,   NRS   Chapter   239?  

13. Trial: 

  No   trial. 

14. Judicial   disqualification: 

  Appellants   do   not   intend   to   file   a   motion   for   judicial   disqualification. 

15. Date   of   entry   of   written   judgment   or   order   appeal   from: 

  June   14,   2016. 

16. Date   written   notice   of   entry   of   judgment   or   order   served: 

     June   14,   2016.      Service   affected   by   U.S.   Mail.  

17. If   time   for   filing   notice   of   appeal   was   tolled: 

  No. 

18. Date   notice   of   appeal   filed: 

  June   20,   2016. 

19. Specify   statute   or   rule   governing   time   limit   for   filing   notice   of   appeal: 

  NRAP   4(a). 

20. Specify the statute or other authority granting this court jurisdiction to review the                         

judgment   or   order   appealed   from: 

  Pursuant to NRAP 3A(b)(1), the District Court’s June 14, 2016 Order Denying                       

Petition   constituted   a   final   judgment   as   it   resolved   all   outstanding   issues   in   the   case. 

21. List   all   parties   involved   in   the   action   in   the   district   court: 

  a.  Petitioner   Comstock   Residents   Association 
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b. Petitioner   Joe   McCarthy 

c. Respondent   Lyon   County   Board   of   Commissioners.   

22. Give a brief description of each party’s separate claims and the trial court’s disposition                           

of   each   claim,   and   how   the   claim   was   resolved,   and   the   date   of   disposition   of   each   claim: 

  1.  Appellant's   First   Cause   of   Action:      Violation   of   the   Nevada   Records   Act. 

  Disposition:      The   Appellant's   Petition   for   a   Writ   of   Mandate   was   denied. 

23. The District Court’s Order appealed from adjudicated all claims alleged and the rights                         

and   liabilities   of   all   parties   to   the   action   being   appealed. 

24. Not   Applicable. 

25. Not   Applicable. 

26. Copies of the public records request, latest filed complaint and orders challenged, and                         

notices   of   entry   are   attached   hereto   as   Exhibits   1-3. 

 

 

 

 

 

 

 

 

 

 

 
5 



 

 

VERIFICATION 

  I declare under penalty of perjury that I have read this docketing statement, that the                             

information provided in this docketing statement is true and complete to the best of my                             

knowledge, information and belief, and that I have attached all required documents to this                           

docketing   statement. 

Name   of   Appellants:   Comstock   Residents   Association,   Joe   McCarthy   

Name   of   Counsel   of   Record:      Luke   A.   Busby 

State   and   county   where   signed:      Washoe   County,   Nevada. 

 
By:    __________________________       Dated:   __________ 

Luke   Busby 
Nevada   State   Bar   No.   10319 
216   East   Liberty   St. 
Reno,   NV   89501 
775-453-0112 
luke@lukeandrewbusbyltd.com 
Attorney   for   the   Appellants  
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CERTIFICATE   OF   SERVICE  

  I certify that on July 8, 2016, I served the foregoing document on the following                             

parties   via   hand   delivery   and/or   Electronic   Service   and/or   Mail   postage   prepaid   to: 

Steven   B.   Rye 
District   Attorney 
31   S.   Main   Street 
Yerington,   NV   89447 
srye@lyon-county.org 
 
  
  

By:   ______________________________ 
Luke   Busby 
Nevada   State   Bar   No.   10319 
216   East   Liberty   St. 
Reno,   NV   89501 
775-453-0112 
luke@lukeandrewbusbyltd.com 
Attorney   for   the   Appellants  
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Exhibit   List  

1. Public   Records   Request   (February   11,   2014) 

2. Petition   for   Writ   of   Mandate   (October   24,   2014) 

3. Notice   of   Entry   of   Order   and   attached   Order   Denying   Petition   (June   14,   2016) 
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