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AFFT 
JACOB L. HAFTER, ESQ. 
Nevada State Bar No. 9303 
HAFTERLAW 
6851 W. Charleston Blvd. 
Las Vegas, Nevada 89117 
Tel: (702) 405-6700 
Fax: (702) 685-4184 
jhafter@hafterlaw.com  
Counsel for Plaintiffs 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
 
AMY FACKLAM, 

 Plaintiff, 

 vs. 

 
HSBC BANK USA, National Association, 
as TRUSTEE for DEUTCHE ALT-A 
SECURITIES MORTGAGE LOAN 
TRUST, MORTGAGE PASS-THROUGH 
CERTIFICATES SERIES 2007-AR2; 
DOES I through X; and ROE 
CORPORATIONS I through X, 
inclusive, 
 
 Defendant. 

  Case No.: _A-16-733762-C__ 
 
Dept. No.__VI  ______ 
 
 

 
 
 

AFFIDAVIT OF  
AMY FACKLAM 

 

 

I, Amy Facklam, hereby depose and state: 

1. I am the Plaintiff in the above captioned case. 

2. I am a resident of Clark County, Nevada. 

3. I am familiar with the facts of this case. 

4. Through my attorney, I filed a complaint with this Court which initiated this matter. 

mailto:jhafter@hafterlaw.com
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5. I have read the Complaint and believe that its contents are true and correct to the best 

of knowledge and belief.  

6. In October 2002, I executed a Deed of Trust, which was recorded with the Clark County 

Recorder, naming me as Borrower and AAMES FUNDING CORPORATION as the lender and 

beneficiary on my home located at 1513 Shotgun Lane, Henderson, Nevada 89014 (“Property”). 

1. The Parcel Identification Number of the Property is 178-04-514-044.   

2. Upon information and belief, the named Defendant not identified as a beneficiary on the 

original deed of trust. 

3. Based on public records, it is my understanding that on or about October, 21, 2004, the 

Deed of Trust was assigned to ABN AMRO.   

4. On or about December 21, 2006, I re-financed my Mortgage, executed a deed of trust 

naming GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the 

“Trustee”, and encumbering the Property with an indebtedness in the amount of $326,000.00 

(“Deed of Trust”). 

5. I was told that Bank of America was my servicer of this new mortgage. 

6. In the beginning of 2009, I experienced a severe economic hardship as a result of the 

downturn in the economy. 

7. As a result, I turned to my servicer to help. 

8. Based on their advice, I stopped paying my mortgage in June, 2009. 

9. Recon Trust filed a Notice of Default and Election to Sell (“Notice of Default”) on 

September 24, 2009.   

10. Because of the economic troubles I was having, I contacted my servicer, again to arrange 

for assistance with the loan. 

11. On or about October 30, 2009, my servicer offered me a three month trial modification. 

12. My trial period mortgage payment was $620.00. 

13. I only agreed to the loan modification because the servicer, through their representatives, 

promised that it would help me lower my payments and keep my home. 
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14. I had questions about the terms of the loan modification.  When I spoke with 

representatives from my servicer, they answered my questions but told me that the loan 

modification was a take it or leave it deal.  I had no ability to negotiate the terms of the Plan.   

15. I worked diligently to provide Defendant BAC all of the requested information which 

they sought, each and every time that they asked for it.  I believe that I provided all documents 

required under the Plan. 

16. The documents which I sent contained my sensitive financial information.   

17. Based upon my information and belief, the representations in Section 1 of the Plan 

documents continued to be true in all material aspects. 

18. During this trial period, I made all of the trial period payments in a timely manner. 

19. After my three trial payments were made, the servicer continued to demand new 

information. 

20.  In response, I provided my servicer will all of the requested documentation in a timely 

manner. 

21. On or about May 7, 2010, my servicer denied the permanent loan modification, despite 

my payment of approximately 10 trial loan modification payments. 

22. On or about July 18, 2011, Recon Trust executed a Notice of Trustee’s Sale in the 

official records of Clark County Recorder as Instrument No. 20110720-0001856. 

23. The Notice of Trustee’s Sale set the date of sale for August 8, 2011. 

24. I filed a lawsuit against BAC Home Loan Servicing and others on August 4, 2011, to 

stop this sale. 

25. Once the suit was filed, the sale was postponed. 

26. Ultimately, I entered into a confidential settlement agreement in 2014. 

27. It was my understanding that the settlement did not affect the underlying Mortgage, as 

that had been sold to another party and the servicing rights had been transferred to another party, 

long before the case was settled. 

28. On January 25, 2016, Defendants, through their agents, predecessors, or predecessors’ 

agents, specifically, Western Progressive-Nevada, Inc., filed another Notice of Default and 
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 COMES NOW, Appellant, AMY FACKLAM, by and through her counsel 

of record, Jacob L. Hafter, Esq., of the law firm HAFTERLAW, to move this Court 

for an injunction order prohibiting Respondent,  HSBC BANK USA, National 

Association, as TRUSTEE for DEUTCHE ALT-A SECURITIES 

MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH 

CERTIFICATES SERIES 2007-AR2., and any of its collective agents, 

employees, attorneys, successors and/or anyone acting on their behalf, including, 

without limitation, WESTERN PROGRESSIVE – NEVADA, INC., from 

pursuing any foreclosure sales related to that certain first deed of trust entered into 

on or about December 21, 2006, naming GreenPoint Mortgage Funding, In., as the 

“Lender”, and Marin Conveying Corp., as the “Trustee”, and encumbering the 

Property with an indebtedness in the amount of $326,000.00  (referred to herein as 

Appellant’s “Mortgage”) until this case has been resolved.   

On July 13, 2016, Appellant received a copy of the Notice of Trustee Sale 

wherein it stated that her residence, the real property located at 1513 Shotgun Lane, 

Henderson, Nevada 89104, and bearing Assessor’s Parcel Number 178-04-514-044 

(the “Property”), would be sold at public auction on August 17, 2016, at 9 am.  

This Motion is made and based upon NRAP 8(2), the papers and pleadings 

on file herein, the attached memorandum of points and authorities, and any oral 

argument that this Honorable Court may entertain at the hearing on this matter. 
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Dated this 14st day of July, 2016. 

HAFTERLAW 

 

     By: ______________________________ 
      Jacob L. Hafter, Esq. 
                Nevada Bar Number 9303 
      6851 W. Charleston Blvd 

Las Vegas, Nevada 89117 
Telephone: 702-405-6700 
jhafter@hafterlaw.com  
Counsel for Appellant 
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DECLARATION OF JACOB L. HAFTER, ESQ. IN SUPPORT OF THE 

MOTION FOR INJUNCTION AND PURSUANT TO NRAP 8(2)(A) 

I, Jacob L. Hafter, Esq., hereby depose and say as follows: 

1. I am admitted to practice law in the State of Nevada. 

2. I am counsel for Appellant in the matter presently before the Court and I 

am familiar with the facts of this case. 

3. The parties have a long history related to Appellant’s Mortgage, as defined 

above. 

4. Because of extraneous circumstances, including a predecessor of 

Respondent who advised Appellant to stop paying her mortgage so she could be 

eligible for loan modification assistance, Appellant stopped paying her Mortgage 

on or about June, 2009. 

5. A Notice of Default was filed on the Property on September 25, 2009, 

accelerating all amounts due and owing thereunder (“First Deed of Trust”). 

6. Respondent, or their predecessor, failed to foreclose on the Property within 

six (6) years from the filing of the Notice of Default. 

7. Appellant believes that the statute of limitations for enforcing a mortgage 

is six (6) years in Nevada, as a mortgage is a contract and foreclosure is a contractual 

remedy for breaching that contract. 
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8. On January 25, 2016, Respondent, through their agents, predecessors, or 

predecessors’ agents, specifically, WESTERN PROGRESSIVE-NEVADA, 

INC., filed another Notice of Default and Election to Sell the Property, in the 

official records of Clark County, Nevada, which was assigned document number 

20160129-0000551 (“Second Notice of Default”). 

9. The Second Notice of Default was filed well after six (6) years from when 

Respondent, or its predecessor, filed the First Notice of Default, accelerating the 

Mortgage. 

10. On July 13, 2016, Appellant received a copy of a Notice of Trustee Sale 

wherein it stated that the Property would be sold at public auction on August 17, 

2016, at 9 am.  

11. This Motion seeks an Order to prohibit Respondent, and any of its collective 

agents, employees, attorneys, successors and/or anyone acting on their behalf, from 

pursuing any foreclosure sales related to Appellant’s Mortgage, including, without 

limitation, the sale set for August 17, 2016, until this case has been resolved. 

12. Without intervention by this Court, Appellant may lose her home, despite 

the fact that the statute of frauds prevents Respondent from foreclosing on the 

Property. 

13. This Motion is not being made for purposes of harassment.  
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14. Appellant did not attempt to make this Motion in the district court first for 

the following reasons: 

a. While not technically an emergency, as set forth in NRAP 27(e), 

there is limited time for relief to be effective; and 

b. In order to succeed on such a motion in the district court, Appellant 

would have to demonstrate a likelihood of success; as the district 

court issued a final judgment against Appellant (the subject of this 

Appeal),1 she would not be able to meet this standard, and such 

motion practice would be futile and would waste precious judicial 

resources. 

Further, I sayeth naught. 

I, Jacob L. Hafter, Esq., hereby declare under penalty of perjury under the 

laws of the State of Nevada, that the foregoing facts are true of my own knowledge 

except for those matters herein stated on information and belief, and as for those 

matters I believe them to be true. 

                            
1  Appellant did ask for injunctive relief in the district court when the 
case was first filed.  The district court denied it because there was no 
apparent immediate harm, in that no sale had been set.   As this case 
primarily involves questions of law, Appellant filed a motion for summary 
judgment early in the case.  The district court ruled against Appellant 
because of a Rescission that was filed with the Clark County Recorder in 
2011.  The district court ruled that the Rescission reset the statute of 
limitation.  Appellant challenges this legal conclusion because the express 
language of the Rescission stated that such rescission did not “waiv[e], 
cur[e], extend[] to, or affect[] any default, either past, present or future, 
under such Deed of Trust, or as impair[] any right or remedy thereunder.” 
(emphasis added).  Such is the crux of this Appeal. 
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Dated this 14st day of July, 2016. 

HAFTERLAW 

 

     By: ______________________________ 
      Jacob L. Hafter, Esq. 
                Nevada Bar Number 9303 
      6851 W. Charleston Blvd 

Las Vegas, Nevada 89117 
Telephone: 702-405-6700 
jhafter@hafterlaw.com  
Counsel for Appellant 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

  Despite this Court’s work in the field of residential foreclosures, it appears 

that there are two issues of first impression still outstanding.  The first is whether 

there is a limitation on the time that a lender has to exercise its remedy of foreclosure 

as a result of a breach of one’s mortgage.  The second is whether a rescission of a 

notice of default, which is limited in nature by the language of the rescission, resets 

that statute of limitations on pursuing a remedy for one’s breach of that mortgage 

contract. 

The parties have a long and complicated history related to the Mortgage on 

Appellant’s Las Vegas home.  (At the recommendation of the prior servicer) 

Appellant stopped making her Mortgage payments in June, 2009.  Respondent’s 

predecessor filed the First Notice of Default, accelerating the Mortgage, on 

September 25, 2009.  Notwithstanding, six years thereafter, Respondent had not 

foreclosed on Appellant’s Property or otherwise sought a remedy for Appellant’s 

alleged breach of the Mortgage.   

 Under Nevada law, a party to a contract has six years to enforce any remedies 

which may be available as a result of a breach of that contract.  A foreclosure is a 

contractual remedy available to a bank when a party breaches a mortgage.  

Accordingly, a bank has six years from when it accelerates and calls due any 
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mortgage of which a borrower has breached.  Notwithstanding, Respondent waited 

until almost seven years from when Appellant stopped paying her mortgage to 

initiate the current foreclosure attempt.   Such attempt should not be permitted under 

Nevada’s statute of limitations for contract law.   

To that end, Appellant turned to the judicial system to stop the current 

foreclosure.  In the course of that action, the district court ruled that a 2011 

rescission reset the statute of limitations.  Appellant believes that this was an 

erroneous decision because the language of the rescission was limited in scope, 

intending to fix technical deficiencies in the record, not to suggest that the default 

had been cured, or otherwise waive their rights related to a breach that occurred in 

June, 2009; hence, this appeal. 

In the interim, Appellant received notice on July 13, 2016, that the Property 

is set for a Trustee’s Sale on August 17, 2016.  This Motion seeks to prevent that 

sale, and any other future sales, until the underlying issues of this case can be 

addressed by this Court.  

/// 

/// 

/// 

/// 

/// 
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II. STATEMENT OF FACTS2 

1. This lawsuit involves real property located at 1513 Shotgun Lane, 

Henderson, Nevada 89104, and bearing Assessor’s Parcel Number 178-04-514-044 

(the “Property”). 

2. On or about December 21, 2006, Appellant executed a deed of trust naming 

GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., 

as the “Trustee”, and encumbering the Property with an indebtedness in the amount 

of $326,000.00 (“Deed of Trust”), a true and correct copy of which is attached 

hereto as Exhibit “A”. 

3. In or around June 2009, Appellant missed a payment (based upon the 

recommendation of the servicer of the Mortgage, at the time). 

4. On September 25, 2009, a Notice of Default was recorded on the title records 

for the Property, a true and correct copy of which is attached hereto as Exhibit “B”., 

(the “First Notice of Default”). 

5. By filing the First Notice of Default, Respondent, through its predecessor, 

initiated a six year statute of limitations for bringing action against Appellant as a 

result of her alleged breach of the Mortgage.  

6. After the filing of the First Notice of Default, the parties tried to work 

together to resolve the issue.  A trial loan modification was obtained.  Appellant 

                            
2  These facts are supported by the Affidavit of Amy Facklam, a true and 
correct copy of which is attached hereto as Exhibit “G”. 
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made all of the requisite payments, as well as many additional payments, only to 

have Respondent’s predecessor deny Appellant for a permanent loan modification.  

7. Notwithstanding any loan payments that were made between June, 2009, and 

July, 2011, on or about July 18, 2011, Recon Trust recorded a Notice of Trustee’s 

Sale in the official records of Clark County Recorder as Instrument No. 20110720-

0001856. 

8. The Notice of Trustee’s Sale set the date of sale for August 8, 2011; that sale 

never occurred. 

9. On or about December 5, 2011, a rescission of the First Deed of Trust 

(“Rescission”) was filed in the official records of the Clark County Recorder as 

document 20111205-0000543 a true and correct copy of which is attached hereto 

as Exhibit “C”. 

10.  The Rescission was limited in scope, such that did not “waiv[e], cur[e], 

extend[] to, or affect[] any default, either past, present or future, under such Deed 

of Trust, or as impair[] any right or remedy thereunder.” Id.   

11. On September 24, 2015, six years after the filing of the First Notice of 

Default, the statute of limitations ran.  

12. On December 11, 2015, a substitution of trustee was filed as Instrument No. 

20151211-0002092 of the official Clark County Recorder’s records naming 

Western Progressive-Nevada, Inc., as Trustee under the Mortgage (“Substitution”). 
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13. On January 25, 2016, Respondents, through their agents, predecessors, or 

predecessors’ agents, specifically, Western Progressive-Nevada, Inc., filed another 

Notice of Default and Election to Sell the Property, in the official records of Clark 

County, Nevada, which was assigned document number 20160129-0000551 

(“Second Notice of Default”) a true and correct copy of which is attached hereto as 

Exhibit “D”; 

14. Both the Substitution and the Second Notice of Default were filed after the 

statute of limitations had run. 

15. This suit was filed shortly thereafter. 

16. A Notice of Trustee’s sale was published at the Property on July 13, 2016, a 

true and correct copy of which is attached hereto as Exhibit “E”; 

 

III. LEGAL DISCUSSION 

A. An Injunction Should Be Issued to Protect Appellant’s Property 

Rights. 

Injunctive relief may be issued “to preserve the status quo” if the party 

seeking the preliminary injunction enjoys a reasonable likelihood of success on the 

merits, and that the party will be subjected to irreparable harm if the injunction is 

not issued.  See NRS § 33.010; Univ. & Cmty. Coll. Sys. v. Nevadans for Sound 

Gov't, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004); Pickett v. Comanche 
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Construction, Inc., 108 Nev. 422, 426, 836 P.2d 42, 44 (1992) (citing Dixon v. 

Thatcher, 103 Nev. 414,415-16,742 P.2d 1029, 1029-30 (1987)). 

Injunctions have been granted in various situations where a party is at risk of 

its property being disposed of by the other party before the case can be resolved by 

the court.  For example, in a dispute over the sale of a business, the purchaser of the 

business “sought a temporary restraining order prohibiting [the seller] from selling 

the repossessed business to a third party.”  Herup v. First Boston Financial, LLC, 

123 Nev. Adv. Op. 27, 2 n.1, 162 P.3d 870, 871, n.l (2007).   

In this case, an injunction is proper to prevent Respondent from taking action 

that would further damage Appellant.  Because Appellant is claiming that 

Respondent is legally estopped from engaging any such sales under the statute of 

limitations, such injunction would preserve Appellants’ rights in the Property. 

 

B.   Appellant Will Likely Prevail on Its Claims 

 Under Nevada law, the Mortgage is a contract between Appellant and the 

beneficiary of the Mortgage.  The remedies of any breach of the obligations 

contained in the Mortgage, including foreclosure, whether it be judicial or non-

judicial, stem from that initial mortgage contract.  Under Nevada law, a foreclosure 

of real property pursuant to NRS Chapter 107 is a remedy available as a result of 

the failure to pay a mortgage obligation, inherently a breach of that mortgage 
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contract.  In fact, NRS §107.080 says a bit more about the role of contract in a 

foreclosure.  Specifically, it states, in part, “if any transfer in trust of any estate in 

real property is made after March 29, 1927, to secure the performance of an 

obligation or the payment of any debt, a power of sale is hereby conferred upon the 

trustee to be exercised after a breach of the obligation for which the transfer is 

security.” (emphasis added).    Clearly, the power to engage in a non-judicial 

foreclosure under NRS §107.080 is a contractual remedy. Under Nevada law, no 

breach of contract action shall be brought after six years from when the breach is 

alleged to have occurred.  NRS §11.190. 

 “[W]here contract obligations are payable by installments, the limitations 

statute begins to run only with respect to each installment, when due, unless the 

lender exercises his or her option to declare the entire note due.” Clayton v. 

Gardner, 107 Nev. 468, 470, 813 P.2d 997, 999 (1991) (citations omitted) 

(emphasis added).  Courts will seldom allow lenders to accelerate a contract 

obligation unless the “acceleration [is] exercised in a manner so clear and 

unequivocal that it leaves no doubt as to the lender's intention.” Id. (quoting United 

States v. Feterl, 849 F.2d 354, 357 (8th Cir.1988)).  Some “affirmative action by 

the creditor must be taken to make it known to the debtor that [the creditor] has 

exercised his option to accelerate,” Feterl, 849 F.2d at 357; usually, the filing of a 
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document with the county recorder which states that the loan has been accelerated 

is a sufficient. 

 Nevada law gives a lender the option to accelerate through the notice of 

default.  While not required to fulfil the requirements of such notice under law, the 

legislature has stated that that “a notice of default and election to sell must:  (a) 

[d]escribe the deficiency in performance or payment and may contain a notice of 

intent to declare the entire unpaid balance due if acceleration is permitted by the 

obligation secured by the deed of trust, but acceleration must not occur if the 

deficiency in performance or payment is made good and any costs, fees and 

expenses incident to the preparation or recordation of the notice and incident to the 

making good of the deficiency in performance or payment are paid within the time 

specified in subsection 2.” NRS § 107.080(3) (emphasis added). 

 In this case, due to illness and a downturn in the economy, Appellant ran 

into economic trouble in the height of the economic crisis.  Appellant reached out 

to Respondent’s predecessor for help in 2009.  Appellant was told that if she was 

not late on his mortgage, then it could not help her.  Appellant, in adhering to the 

advice of the representatives of Respondent’s predecessor, went late on her 

mortgage in June, 2009.    

Four months later, Respondent’s predecessor took the affirmative action 

necessary to notify Appellant (and the general public) of its intent to accelerate the 
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Appellant’s mortgage, when, on or about September 25, 2009, it filed the First 

Notice of Default.  See Exhibit “B”.  In part, First Notice of Default stated that 

because there was a failure to pay the “installment of principal and interest plus 

impounds and/or advances which became due on 06/01/2009 … the “beneficiary 

under such deed of Trust has deposited with RECONTRUST COMPANY, N.A. 

such deed of trust and all documents evidencing obligations secured thereby and 

has declared and does hereby declare all sums secured thereby immediately due 

and payable and has elected and dues hereby elect to cause the trust property to be 

sold to satisfy the obligations secured thereby.” Id. (emphasis added).  As a result 

of this quoted section from the First Notice of Default, Respondent accelerated the 

Note and Deed of Trust on September 25, 2009, or the day that the First Notice of 

Default was recorded.  Accordingly, the six year statute of limitations began to run 

on September 25, 2009. 

To date, it is has been approximately six (6) years and six (6) months since 

the Respondents accelerated the mortgage, and yet they have not foreclosed on the 

Property.  While they have taken numerous steps in the foreclosure process, and 

there has been some litigation between the parties prior to this case, any injunctive 

relief that may have been temporarily provided fails to have toiled the statute of 

limitations more than a month. As such, Respondents had six (6) years to seek the 

contractual remedy of foreclosure of the Property or to otherwise initiate a cause of 
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action for Appellant’s alleged default under the Deed of Trust and related 

promissory note.  Respondents did not successfully seek the contractual remedy of 

foreclosure of the Property or to otherwise initiate a cause of action for Appellant’s 

alleged default under the Deed of Trust and related promissory note within this six 

year period. 

This was argued in the district court.  The district court did not disagree with 

this position; rather, the district court had concerns that a rescission which was filed 

in December, 2011, reset the statute of limitations. See Order, Exhibit “F”.  

Appellant is challenging that legal conclusion in this case.  

First, as the Rescission was limited in scope, it did not stop the clock on the 

collection activities related to the breach that occurred in 2009.    Specifically, by 

its own language, the Rescission did not “waiv[e], cur[e], extend[] to, or affect[] 

any default, either past, present or future, under such Deed of Trust, or as impair[] 

any right or remedy thereunder.” Exhibit “C”.   

Second, the language of the Second Notice of Default continues the 

acceleration of the mortgage from a default that occurred prior to the Rescission.  

In that document, Respondent (or its agent) stated that “installment of Principal and 

Interest plus impounds and/or advances which became due on 01/01/20103  plus 

                            
3  This date is after the date used in the first notice of default (June 
1, 2009); however, the later date still will not save Respondent from missing 
the statute of limitations.  The Second Notice of Default was filed after 
January 1, 2016, or six years from this date. 
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late charges, and all subsequent installments of principal, interest, balloon 

payments, plus impounds and/or advances and late charges that become payable.”  

Exhibit “D”.   Clearly, the default was not resolved or otherwise waived as of the 

date of the Rescission, a requirement to reset the statute of limitations. 

 This makes sense.  It would be the antithesis of the benefit of a statute of 

limitations if, at any time prior to it running, a lender can rescind the notice of 

default and related acceleration, resetting its own clock for bringing a claim.  A 

statute of limitations prohibits a suit after a period of time that follows the accrual 

of the cause of action. Allstate Ins. Co. v. Furgerson, 104 Nev. 772, 775 n. 2, 766 

P.2d 904, 906 n. 2 (1988).   A statute of limitations conditions a party’s ability to 

pursue a remedy within the statutory time period and “defines the right involved in 

terms of the time allowed to bring suit.” P. Stolz Family P'ship L.P. v. Daum, 355 

F.3d 92, 102 (2d Cir.2004).  Such a statute seeks to give a defendant peace of mind 

by barring delayed litigation, so as to prevent unfair surprises that result from the 

revival of claims that have remained dormant for a period during which the evidence 

vanished and memories faded. See Underwood Cotton Co. v. Hyundai Merch. 

Marine (Am.), Inc., 288 F.3d 405, 408–09 (9th Cir.2002) (providing that statutes of 

limitations are concerned with a Respondent's peace of mind); Joslyn v. Chang, 445 

Mass. 344, 837 N.E.2d 1107, 1112 (2005) (noting that statutes of limitations 

prevent stale claims from springing up and surprising parties when the evidence has 
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been lost).  While statutes of limitations are intended to protect a defendant against 

the evidentiary problems associated with defending a stale claim, these statutes are 

also enacted to “promote repose by giving security and stability to human affairs.... 

They stimulate to activity and punish negligence.” Wood v. Carpenter, 101 U.S. 

135, 139, 25 L.Ed. 807 (1879).   For these reasons, a statute of limitations cannot 

be a sword and shield that can be delayed, stopped or reset at the plaintiff’s whim. 

 As such, Appellant believes that she will prevail on the merits in this case.  

 

D.  The Injunction Should Issue to Preserve the Status Quo. 

It is appropriate for an injunction is issue to preserve the status quo pending 

an adjudication of a claim.  Number One Rent-ACar v. Ramada Inns, Inc., 94 Nev. 

779, 780-81, 587 P.2d 1329, 1330 (1978).  As has long been held in Nevada, where 

“the sole object for which an injunction is sought is the preservation of a fund in 

controversy, or the maintenance of the status quo, until the question of right between 

the parties can be decided on final hearing, the injunction properly may be allowed, 

although there may be serious doubt of the ultimate success of the complainant.”  

Rhodes Mining Co. v. Belleville Placer Mining Co., 32 Nev. 230, 106 P. 561, 562 

(1910).   Here, because the subject matter of the case involves title to property, and 

property is deemed unique, the status quo can be maintained only by issuing a 

preliminary injunction enjoining Respondents, and any of their collective agents, 
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employees, attorneys, and anyone acting on their behalf, from pursuing any 

Trustee’s Sales prior to the resolution of this case.   

 

IV. CONCLUSION 

For the foregoing reasons, Appellant respectfully requests that this Court 

enter an Order  prohibiting Respondent, HSBC BANK USA, National 

Association, as TRUSTEE for DEUTCHE ALT-A SECURITIES 

MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH 

CERTIFICATES SERIES 2007-AR2, and any of its collective agents, 

employees, attorneys, successors and/or anyone acting on their behalf, from 

pursuing any foreclosure sales, including that set for August 17, 2016, related to 

Appellant’s Mortgage, until this case has been resolved. 

Dated this 14st day of July, 2016. 

HAFTERLAW 

 

     By: ______________________________ 
      Jacob L. Hafter, Esq. 
                Nevada Bar Number 9303 
      6851 W. Charleston Blvd 

Las Vegas, Nevada 89117 
Telephone: 702-405-6700 
jhafter@hafterlaw.com  
Counsel for Appellant 

 

mailto:jhafter@hafterlaw.com
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of HAFTERLAW, and that on this 14th day 

of July, 2016, I served a copy of the foregoing MOTION INJUNCTION as 

follows: 

□ Electronic Service —By filing a true copy thereof with the district 
court’s electronic filing system; and/or 
 
□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class 
postage prepaid and addressed as listed below; and/or 
 
□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the 
facsimile number(s) shown below and in the confirmation sheet filed 
herewith.  Consent to service under NRCP 5(b)(2)(D) shall be assumed 
unless an objection to service by facsimile transmission is made in writing 
and sent to the sender via facsimile within 24 hours of receipt of this 
Certificate of Service; and/or 

 
□ Hand Delivery—By hand-delivery to the addresses listed below. 
 
□ Electronic Delivery—By e-mailing a true copy to the addresses listed 
below. 

  
Jeffrey S. Allison, Esq. 
Lindsey E. Pena, Esq. 
HOUSER & ALLISON, APC 
2900 Paradise Road, Suite 101 
Las Vegas, Nevada 89169 
Telephone: 702-410-7593 
jallison@houser-law.com 
lpena@houser-law.com  
Attorneys for HSBC Bank USA National Association. 

 

 
/s/ Kelli Wightman____ 
An employee of HAFTERLAW  

mailto:jallison@houser-law.com
mailto:lpena@houser-law.com
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