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EIGHTH JUDICIAL HSTRICT COURT
CLARK COUNTY, NEVADA

AMY FACKLAM, CaseNo.: A-16-733762-C
Plaintiff,

Dept. No.: __ V1

LEN

HSBC BANK USA, National Association, as
TRUSTEE for DEUTCHE ALT-A
SECURITIES MORTGAGE LOAN TRUST,

MORTGAGE PASS-THROUGH COMPLAINT

CERTIFICATES SERIES 2007-AR2; DOES I

through X; and ROE CORPORATIONS I For

through X, inclusive, 1. Declaratory Relief and Quiet Title
to Real Property

Defendant. 2. Injunctive Relief

Exemption from Arbitration Claimed:

1. Action for Declaratory Relief
2. Action Concerning Real Property

COMES NOW, Plaintiff AMY FACKLAM, by and through her counsel of record, Jacob
L. Hafter, Esq. of the law firm HAFTERL AW, hereby demands quiet title against the above-named
defendant, and alieges as follows:
i
i
fil
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1 PRELIMINARY STATEMENT
2 1. This lawsuit involves real property located at 1513 Shotgun Lane, Henderson, Nevada
3 || 89104, and bearing Assessor’s Parcel Number 178-04-514-044 (the “Property™).

4 2. This action secks declaratory confirming:
5 a. that, on or about December 21, 2006, Plaintiff executed a deed of trust naming
6 GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying
7 Corp., as the “Trustee”, and encumbering the Property with an indebtedness in
8 the amount of $326,000.00 (referred to herein as Plaintiff’s “Mortgage™), -
9 b. that, Plaintiff stopped paying her Mortgage on or about June, 2009,
10 c. that, Defendant, or its predecessor, accelerated the Mortgage when, on or about
11 September 25, 2009, Defendants, through their agents, predecessors, or
12 predecessors’ agents, specifically, ReconTrust Company, NA, filed a Notice
13 of Default and Election to Seli the Property, in the official records of Clark
14 County, Nevada, which was assigned document number 20090925-0003750
15 (“First Notice of Default™},
16 d. that, when Defendants, or its predecessor, accelerated the Mortgage through o
17 the First Notice of Default and Election to Sell, the six year statute of E
Eg . Eé 18 limitations to foreclose on a property began to run; f—_
E g gg 19 e. that, the failure of Defendants to initiate a foreclosure action, or any other
% E g\g 20 breach of contract action stemming from Plaintiff’s cessation of his Mortgage i
§§n§ %f 21 payments within six (6) years of the acceleration of the Mortgage, or E
SREE 29 September 24, 2015, bars Defendants from foreclosing on the Property or L

otherwise attempting to sue Plaintiff for a breach of his Mortgage;

f. as such, the Mortgage obligation shall be removed from title of the Property;

and 7
26 @. Defendant should be enjoined and stopped from pursuing any interests towards
27 acquiring ownership of the Property or otherwise seeking monetary damages o
28
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from Plaintiff with respect to any breach of contract claim related to the Deed

of Trust or the associated promissory note.
3. This action also sesks injunctive relief preventing any Defendant, individuvally or
collectively through its agents, trustees, or assigns from impinging on Plaintiff’s use and
enjoyment of the Property as its lawful owner, by taking any further actions to collect any monies

from Plaintiff or otherwise foreclose against the Property.

PARTIES

4. Plaintiff is, and at all times pertinent hereto was, an individual who is a Nevada resident
residing in Clark County, Nevada.

5. Upon information and belief, Defendant HSBC BANK USA, National Association, as
TRUSTEE for DEUTCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE
PASS-THROUGH CERTIFICATES SERIES 2007-AR2 (“HSBC™), may have obtained an
interest in the Property through the Mortgage, as defined above, where such interest was obtained
through assignment, merger or otherwise.

6. Upon information and belief, each of the defendants sued herein as DOES T through X,
inclusive, is responsible in some manner for the events and happenings herein referred to, which
thereby proximately caused the injuries and damages to Plaintiff as alleged herein; that when the
frue names and capacities of such defendants become known, Plaintiff will ask leave of this Court
to amend this Complaint to insert the true names, identities and capacities together with proper
charges and allegations.

7. Upon information and belief, each of the defendants sued herein as ROE
CORPORATIONS T through X, inclusive, is responsible in some manner for the events and
happenings herein referred to, which thereby proximately caused the injuries and damages to
Plaintiff as alleged herein; that when the true names and capacities of such defendants become
known, Plaintiff will ask leave of this Court to amend this Complaint to insert the true names,

identitics and capacities together with proper charges and allegations.
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JURISDICTION AND VENUE
8. All of the acts complained of herein occurred in Clark County, Nevada.
9. This Court has subject matter jurisdiction pursuant to NRS 3.220 and Nevada
Constitution, Art. IV, §6,
10. This Court is the proper venue pursuant to NRS § 13.040.
11. Where applicable, all matters sst forth herein are incorporated by reference in the various

causes of action which follow.

GENERAL ALLEGATIONS

12. On or about December 21, 2006, Plaintiff executed the Mortgage, as defined above.

13. In or around June 2009, Plaintiff missed a payment (based upon the recommendation of
the servicer of the Mortgage, at the time).

14. Cn September 25, 2009, the First Notice of Default was recorded on the title records for
the Property.

15. By filing the First Notice of Default, the Defendant, through its predecessor, initiated a
six year statute of limitations for bringing action against Plaintiff as a result of her alleged breach
of the Mortgage.

16. On or about July 18, 2011, Recon Trust executed a Notice of Trustee’s Sale in the official
records of Clark County Recorder as Instrument No. 20110720-0001856.

17. The Notice of Trustee’s Sale set the date of sale for August 8, 2011.

18. On or about December 5, 2011, a rescission of the First Deed of Trust (“Rescission™) was

filed in the official records of the Clark County Recorder as document 201112035-0000543,

19, The Rescission stated:

NOTICE 1S HEREBY GIVEN that RECONTRUST COMPANY, N/A/,
Trustee for the Beneficiary does hereby rescind, cancel and withdraw the
Notice of Default and Election to Sell herein described, provided, however,
that this rescission shall not be construed as waiving, curing, extending to,
or affecting any default, either past, present or future, under such Deed of
Trust, or as impairing any right or remedy thereunder, and it is as shall be
deemed to be, only an election without prejudice not to cause a sale to be
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made pursuant to such Notice of Default and Election to Sell, and it shall
not in any way alter or chanpe any of the rights remedies or privileges
secured to the Beneficiary and/or Trustee under such Deed of Trust, nor
modify, nor alter in any respect any of the terms, covenants, conditions or
obligations therein contained. Said NOTICE OF DEFAULT AND
ELECTION TO SELL under Deed of Trust specifically described therein
was

Recorded on 09/25/2009, as Instrument 200909250003750, in Book
, Page , of the Official Records of Clark County, Nevada.

The DEED OF TRUST affected by this notice recorded on 01//08/2007 as
Instrument No. 0001436 in Book 20070108 Page ., executed by AMY B.
FACKLAM, A SINGLE WOMAN, in Trustor in Clark County, Nevada.

20. Because the Rescission specifically stated that it did not affect the underlying alleged
breach of the Mortgage, it did not affect the statute of limitations.

21. On September 24, 2015, six years after the filing of the First Notice of Default, the statute
of limitations ran.

22. 0On December 11, 2013, a substitution of trustee was filed as Instrument No. 20151211-
0002092 of the official Clark County Recorder’s records naming Western Progressive-Nevada,
Inc., as Trustee under the Mortgage (“Substitution™).

23. On January 25, 2016, Defendants, through their agents, predecessors, or predecessors’
agents, specifically, Western Progressive-Nevada, Inc., filed another Notice of Default and
Election to Sell the Property, in the official records of Clark County, Nevada, which was assigned
document number 20160129-0000551 (“Second Notice of Default™);

24. Both the Substitution and the Second Notice of Default were filed after the statute of
limitations had run.

25. This suit was filed shortly thersafier.

FIRST CLAIM FOR RELIEF
(Declaratory Relief/Quiet Title against all Defendants)
26. Plaintiff repeats and re-alleges the allegations of the preceding paragraphs of this

Complaint as though fully set forth herein and incorporates the same herein by reference,
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27.  Under Nevada law, the Mortgage is a contract between Plaintiff and the beneficiary of
the Mortgage.

28. Under Nevada law, the remedy of any breach of the obligations contained in the
Mortgage would be a breach of contract action.

29, Under Nevada law, a foreclosure of real property pursuant to NRS Chapter 107 is a
remedy available through a breach of contract action.

30. Under Nevada law, no breach of contract action shall be brought after six years fiom
when the breach is alleged to have occurred, NRS §11.190.

31. A statute of limitations prohibits a suit after a period of time that follows the accrual
of the cause of action. Allstate Ins. Co. v. Furgerson, 104 Nev. 772, 775 n. 2, 766 P.2d 904, 906
n. 2 (1988).

32. A statute of limitations conditions the cause of action on filing a suit within the statatory

time period and “defines the right involved in terms of the time allowed to bring suit.” P, Stolz

Family P'ship L.P. v. Daum, 355 F.3d 92, 102 (2d Cir.2004),

33. Such a statute seeks to give a defendant peace of mind by barring delayed litigation, so
as to prevent unfair surprises that result from the revival of claims that have temained dormant
for a period during which the evidence vanished and memories faded. See Underwood Cotton

Co. v. Hyundai Merch. Marine (Am.), Inc., 288 F.3d 405, 408-09 (9th Cir.2002) (providing that

statutes of limitations are concerned with a defendant's peace of mind); Joslyn v. Chang, 445
Mass. 344, 837 N.E.2d 1107, 1112 (2005) (noting that statutes of limitations prevent stale claims
from springing up and surprising parties when the evidence has been lost).

34, While statutes of limitations are intended to protect a dcfendaﬁt against the evidentiary
problems associated with defending a stale claim, these statutes are also enacted to “promote
repose by giving security and stability to human affairs.... They stimulate to activity and punish
negligence.” Wood v. Carpenter, 101 U.S. 135, 139, 25 L.Ed. 807 (1879).

35. “[Wthere contract obligations are payable by installments, the limitations statuts;.:

begins to run only with respect to each installment, when due, unless the lender exercises his or
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her option to declare the entire note due.” Clayton v. Gardner, 107 Nev. 468, 470, 813 P.2d 997,

999 (1991) (citations omitted),
36. Courts will seldom allow lenders to accelerate a contract obligation unless the
“acceleration [is] exercised in a manner so clear and unequivocal that it leaves no doubt as to the

lender's intention.” Id. (quoting United States v. Feterl, 849 F.2d 354, 357 (8th Cir.1988)).

37. Some “affirmative action by the creditor must be taken to make it known to the debtor

that [the creditor] has exercised his option to accelerate.” Feterl, 849 F.2d at 357.

38. On or about August 11, 2009, Defendant filed the First Notice of Defauit.

39. In the First Notice of Default, Defendant gave Plaintiff notice that “by reason thereof
the present Beneficiary under such deed of Trust has deposited with RECONTRUST
COMPANY, N.A. such deed of trust and all documents evidencing obligations secured thereby
and has declared and does hereby declare all sums secured thereby immediately due and payabie
and does hereby elect to cause the trust property to be sold to satisfy the obligations secured
thereby.”

40. The notice in Paragraph 39, hereof, suffices as the Defendant’s affirmative action that
made it known to the debtor that Defendant has exercised its option to accelerate the Deed of
Trust.

41.  As such, Defendants had six (6) years to seek the contractual remedy of foreclosure of
the Property or to otherwise initiate a cause of action for Plaintiff’s alleged defauft under the Deed
of Trust and related promissory note.

42, Defendants did not successfully seck the contractual remedy of foreclosure of the
Property or to otherwise initiate a cause of action for Plaintiff’s allsged default under the Deed of
Trust and related promissory note within this six year period.

43. Under Nevada law, “[aln action may be brought by any person againsi another who
claims an estate or interest in real property, adverse to the person bringing the action, for the
purpose of determining such adverse claim.” Nev. Rev. Stat. § 40,010,

44. This Court has the power and authority to declare the rights, status and interests of

Plaintiff and Defendants in the Property.
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1 45.  Plaintiff is entitled to a declaratory judgment from this Court finding:

2 a. that, on or about December 21, 2006, Plaintiff executed a deed of trust naming
3 GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying
4 Corp., as the “Trustee”, and encumbering the Property with an indebtedness in
5 the amount of $326,000.00 (referred to herein as Plaintiff’s “Mortgage™);
6 b. that, Plaintiff stopped paying her Mottgage on or about June, 2009;
7 c. that, Defendant, or its predecessor, accelerated the Mortgage when, on or about
8 September 25, 2009, Defendants, through their agents, predecessors, or T
9 predecessors’ agents, specifically, ReconTrust Company, NA, filed a Notice
10 of Default and Election to Sell the Property, in the official records of Clark
11 County, Nevada, which was assigned document number 20090925-0003750 E
12 (“First Notice of Default™);
13 d. that, when Defendants, or its predecessor, accelerated the Mortgage through
14 the First Notice of Default and Election to Sell, the six year statute of
15 limitations to foreclose on a property began to run,
16 ¢. that, the failure of Defendants to initiate a foreclosure action, or any other .
17 breach of contract action stemming from Plaintiff’s cessation of his Mortgage E
EE . g o 18 payments within six (6) years of the acceleration of the Mortgage, or _
:‘g %‘ g‘g 19 September 24, 2013, bars Defendants from foreclosing on the Property or —
;; % %% 20 otherwise attempting to sue Plaintiff for a breach of his Mortgage; =
%E"%% 21 f. as such, the Mortgage obligation shall be removed from title of the Propeity; =
FRRR 29 and :

g. Defendant should be enjoined and stopped from pursuing any interests towards
acquiring ownership of the Property or otherwise seeking monetary damagss

from Plaintiff with respect to any breach of contract claim related to the Deed

25 of Trust or the associated promissory note.
27 46. Plaintiff seeks an order from this Court quisting title to the Property in favor of Plaintiff ‘[
»g || and extinguishing any and all interests Defendants may have had in the Property. i
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SECOND CLAIM FOR RELIEF
(Preliminary and Permanent Injunction}

47, Plaintiff repeats and re-alleges the allegations of the preceding paragraphs of this
Complaint as though fully set forth herein and incorporate the same herein by reference,

48, As stated above, Defendant failed to bring a timely foreclosure action related to the
Property or any other contractual cause of action to obtain monetary damages related to the
Mortgage.

49. Defendant, nonetheless, may claim an adverse interest in the Property by way of the
Mortgage, all of which were extinguished by the Defendant’s failure to initiate a timely breach
action, or are otherwise abandoned.

50. As such, Defendant may improperly attempt to forsclose the Mortgage and/or any
interests which the Defendant may have or claim to have and sell the Property or otherwise impair
or cloud Plaintiff’s title in and to the Property.

51. Plaintiff is entitled to a preliminary and a permanent injunction to enjoin Defendant, and
any trustee, assign or successor or predecessor, from taking any action to tmpair or cloud
Plaintifl”s interest or title to the Property including, without limitation, foreclosing the Mortgage,

and/or any interests which the Defendant may have or proceeding to sell the Property.

PRAYER FOR RELIEF

1. For a declaration and determination that Plaintiff is the rightful holder of title to the
Property,

2. For an order from this Court quieting title to the Property in favor of Plaintiff and
extinguishing any and all interests Defendant may have had in the Property;

3.  For a preliminary and permanent injunction that Defendant, including, any trustees,
successors, predecessors or assigns, arc prohibited from continuing foreclosure proceedings
pursuant to the Deed of Trust, Mortgage, First Notice of Default or Second Notice of Default, or
otherwise taking any actions to impair or cloud Plaintiff’s interest or title to or in the Property;

and
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FACKLAM v. HSBC

4.

For such other and further relief as the Court may deem proper
DATED this 21" day of March, 2016,

HAFTERL AW

By

o

Jacol L. Hafier, Esq.
Nevagla State Bar No. 9303
6851 W. Charleston Boulevard
Las Vepas, Nevada 89117

Tel: (702) 405-6700

Fﬁ}: (702;) %851-4184
jhafter@hafierlaw.com
JCT‘JI[RS%‘}E)]’ Plaintiff
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JACOB L. HAFTER, ESQ.
Nevada State Bar No. 9303
HAFTERLAW

6851 W. Charleston Blvd.
Las Vegas, Nevada 89117
Tel: (702) 405-6700

Fax: (702) 685-4184
ihafter@hafieriaw com
Counsel for Plaintiff

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

AMY FACKLAM,
Plaintiff,

Case No.: A-16-733762-C

Dept. No.__ V1
V8.

HSBC BANK USA, National Association, AFFIDAVIT OF SERVICE

as TRUSTEE for DEUTCHE ALT-A
SECURITIES MORTGAGE LOAN
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2;
DOES I through X; and ROE
CORPORATIONS 1 through X,
inclusive,

Defendant,

COMES NOW, Plaintiff AMY FACKLAM, by and through her counsel of record, Jacob
L. Hafter, Esq. of the law firm HAFTERLAW, and hercby notifies the court that the following
defendant has been served with the Summons and Complaint, Notice of Entry of Order Shortening
Time to Hear Motion for Temporary Restraining Order and Preliminary Injunction, Motion for
Temporary Restraining Order and Preliminary Tnjunction on Order Shortening Time:
HSBC BANK USA, National Association as Trustee for Deutche Alt-A Securities
Mortgage Loan Trust, Mortgage Pass-Through Certificates Series 2007-AR2:
a. By serving the Registered Agent: Corporation Trust Company of Nevada-
served March 23, 2016 at 10:15 a.m.

AFFIDAVIT OF SERVICE - 1
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1 Attached, as exhibit “A”, is evidence of service of the above named defendant.

2 Dated this 28th day of March, 2016.
3 HArTERLAW '
1

5 By: itﬁkwfﬁ%@r“"

Jacobf L. Haf‘ter,‘ﬁ;q.

6 Nevafla State Bar No. 9303
6851 West Charleston Blvd.
7 Las Vegas, Nevada 89117
Tel: (702) 405-6700 _
8 Fax: (702) 685-4184 ;
. Counsel for Plaintiff
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PROOF' OF SERVICE - |

STATE OF NEVADA )

)
COUNTY OF CLARK )

Norma Molland-Dunham, being duly sworn deposes and says: that at all times herein affiant was and is
a citizen of the United States, over 18 years of age, licensed to serve civil process in the state of
Nevada under license #389, and not a party o or interested in the procesding in which this aifidavit is
made. The affiant received on Tuesday March 22 2016; 1 copy(ies} of the:

SUMMONS; COMPLAINT; CIVIL COVER SHEET{NOTICE OF ENTRY OF ORDER
SHORTENING TIMETO HEAR MOTION FOR TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION; MOTION FOR TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION ON ORDER SHORTENING TIME; ORDER SHORTENING
TIVME TO HEAR MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY

INJUNGTION
I served the same on Wednesday March 23 2016 at 16:15AM by:

Serving Defendant HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE FOR
DEUTCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, A MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, BY SERVING THE CORPORATION TRUST
COMPANY OF NEVADA, REGISTERED AGENT

by serving: SHANAE WOODY, ADMINISTRATIVE ASSISTANT ON BEHALF OF THE CORPORATION =
TRUST COMPANY OF NEVADA, REGISTERED AGENT PURSUANT TO NRS 14.020 SUBSECTION
8(B), AS A PERSON OF SUITABLE AGE AND DISCRETION AT THE ADDRESS BELOW, WHICH
ADDRESS IS THE MOST RECENT ACTUAL PHYSICAL LOCATION N THIS STATE AT WHICH THE i S
REGISTERED AGENT IS AVAILABLE FOR SERVIGE OF PROCESS, AS SHOWN ON THE CURRENT
CERTIFICATE OF DESIGNATION FILED WITH THE SECRETARY OF STATE  at ihe Defendant's ] f—
Business located at 701 § CARSON ST, STE 200, CARSON CITY, NV 88701, | ]

Pursuant to NRS 53.045, | declare under the penaity of perjury under the law of the State of Nevada

that the forgoing is true and correct.

Executed: Wednesday March 23 2016
Afflant; Norma Holiand-Dunham #R-061612

LEGAL WINGS, INC. - NV LIC #389
1118 FRENMONT STREET
Las Vegas, NV §9101
{702} 384-0305, FAX (702) 384-8638

FACKLAM v. HSBC JOINT APPENDIX APPX_15




é!ectronically Filed i
03/22/2016 12:06:28 PM '

MOT C&- 3 [5{: W j }
1 |{JACOB L. HAFTER, ESQ. CLERK OF THE COURT =
Nevada State Bar No. 9303
2 || HAFTERLAW
6851 W. Charleston Blvd.
3 || Las Vegas, Nevada 89117
Tel: (702) 405-6700
¢ || Fax: (702) 685-4184

}'haﬂer@haﬁerlaw.com
5 || Counsel for Plaintiffs

o e en

& EiGHTH JUDICTAL DISTRICT COURT
7 CLARK COUNTY, NEVADA )
g
9 HAMY FACKLAM, Case No,: _A-16-733762-C
10 Plaintiff,
Dept. No.__ VI
11 V.
12 || i
HSBC BANK USA, National Association, MOTION FOR
13 (| as TRUSTEE for DEUTCHE ALT-A
SECURITIES MORTGAGE LOAN IEMPORARY RESTRAINING
L4 || TRUST, MORTGAGE PASS-THROUGH _
_ || CERTIFICATES SERIES 2007-AR2; AND
131 DOES I through X; and ROE ==
16 || CORPORATIONS I through X, PRELIMINARY INJUNCTION = __
inclusive, o =
17 ON
Defendant. ORDER SHORTENING TIME .
8 ' e
e %
i85F HEARING DATE: _H ‘l'l} b ; e
HE KT - o |
1382 HEARING TIME: _ % :20Am
Jgas 2l ?
(¥38 |
- U‘T' 23 COMES NOW, Plaintiff, AMY FACKLAM, by and through its counse] of record, Jacob
Eﬂ 24 ||L- Hafter, Esq., of the law firm HAFTERLAW, to move this Court for an order prohibiting
: 25 Defendant, HSBC BANK USA, National Association, as TRUSTEE for DEUTCHE ALT-A

SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH

27 'CERTIFICATES SERIES 2007-AR2., and any of their collective agents, employees, attomeys, T E

Succ?ﬁpr&\ﬁﬁ%&“myme acting on their behalf, from (a) pursuing any foreclosure_sales related —-

26

” | FILE Dl |
Ct, WS . Vil ;
] QS%%‘L Sk RS s
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1o that certain first deed of trust entered into on or about December 21, 2006, Plaintift executed 2
deed of trust naming GreenPoint Morigage Funding, In., as the “Lender”, and Marin Conveying
Corp., as the “Trustec”, and encumbering the Property with an indebtedness in the amount of
$326,000.00 (referred to herein as Plaintiff"s “Mortgage™} until this case has been resolved, and
(b) staying the pending toreclosure mediation, for which Plaintiff has made an election.

This Motion is made and based upon the papers and pleadings on {ile herein, the attached
memorandum of points and authorities, and any oral argument that this Honorable Court may
entertain at the hearing on this matter.

Dated this 21* day of March, 2016,

HAFTERLAW

By: % %E %f/ﬂ/w:f‘h PUM#S'SL,;

Jacob L. Hafter, Esq.
Nevada Bar Number 9303
6851 W. Charleston Blvd
Las Vegas, Nevada 89117
Counsel for Plaintiffs

NOTICE OF MOTION
TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR
TEMPORARY RESTRAINING ORDER ON ORDER SHORTENING TIME for a heating
in Department [, on the _ | Zi'fb day of PARLAL 2016, at the hour of

20 Ay . or, alternatively, as soon thereafter as counsel may be heard,

Dated this 21% day of March, 2016.
HAFTERLAW

o W .

Jacob L. Haﬁer,‘ﬁsq.
Nevada Bar Number 9303
6851 W. Charleston Blwd
Las Vegas, Nevada 89117
Counsel for Plaintiffs
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ORDER SHORTENING TIME

TO:  ALL PARTIES AND THEIR ATTORNEY OF RECORD;

UPON APPLICATION OF PLAINTIFFS and good cause appearing therefor:

IT IS HEREBY ORDERED that the time for hearing PLAINTIFFS® MOTION FOR
TEMPORARY RESTRAINING ORDER is hereby shortened and shall be heard before Dept.
_b_ on the lﬁ day of A‘??.-\L. , at the hour of _ %" "3 pa., o,

altemativély, as soon thereafter as counsel may be heard,

Service of this Order and the accompanying Motion must be made on the registered agent
of the Defendant no later than by 5 pm on ZS T day of Murch, 2016,
Dated this 22 Gay of March, 2016.
ANY  ORP0S8IROoN TO THMY Monew SHALL Rg DU WD
LaTEL THAN  Abul Y 201b. ANY  Sul

SuALL RE  FILEDd RO LAT&‘@B man Ylyl Lf; L
y: /.

o

d

puf i
¥
M

District Court J
Submitted By:

By: %‘%ﬁﬁ Pom! I

Jacob L, Hafter, Eéﬁ
Nevada Bar Number 9303
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DECLARATION OF JACOB L. HAFTER, ESQ. IN SUPPORT OF
EX PARTE MOTION FOR ORDER SHORTENING TIME

I, Jacob L, Hafter, Esq., hereby depose and say as follows:

1. I'am admitted to practice law in the State of Nevada and the courts of Clark County.

2. lam counsel for Plaintiff in the matter presently before the Court and [ am familiar with
the facts of this case.

3. Plaintiff has filed a complaint, which I incorporate to this Declavation by reforence,

4. The parties have a long history related to that certain Deed of Trust dated December 21,
2006, Plaintiff’ executed a deed of trust naming GreenPoint Mortgage Funding, In., as the
“Lender”, and Marin Conveying Corp., as the “Trustee”, and encumbering the Property with an
indebtedness in the amount of $326,000.00 (referred to herein as Plaintiff’s “Mortgage™).

5. Defendant, or its predecessor, has not tried to exercise its rights under the Deed of Trust
through taking any formal steps to initiale a foreclosure until January 25, 20186, when Defendani
filed another Notice of Defanlt and Election to Sale on the Property.

6. This Notice of Default was filed on the Property over six and a half years after Plainti{f
stopped making payments on her Mortgage (at the request of a representative of the servicer at
the time), and almost six and a half years since Defendant, through its predecessor, filed noticed
a breach of the Mortgage on September 25, 2009, accelerating all amomnts due and owing
thereunder.

7. The statute of limitations for enforcing a mortgage is six (6) years in Nevada,

8. Accordingly, the current effort to foreclose on Plaintiff’s Property is unlawfil.

9. The Motion for TRO and Preliminary Injunction to seck an Order to prohibit Defendant,
and any of their collective agents, employees, attorneys, successors andfor anyone acting on their
behalf, from(a) pursuing any foreclosure sales related to Plaintiff’s Mortgage until this case has
been resolved, and (b} staying the pending foreclosure mediation, for which Plaintiff has made
am election.

10.  Without intervention by this Court, Plaintiff may lose her home, despite the fact that the

statute of frauds prevents Defendant fiom foreclosing on the Property.
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1 11. This Motion is not being made for purposes of harassment. '
2 Further, I sayeth naught.
3 I, Jacob L. Hafter, Esq., hereby declare under penalty of perjury under the laws of the State

4 |j of Nevada, that the foregoing facts are true of my own knowledge except for those matters hereir

5 || stated on information and belief, and as for those matters I believe them to be true.

6 Dated this 21* day of March, 2016.

* | 4
’ By: %%/vw\[mﬁ.. __

Jacob L. Hafter, Es(
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The parties have a long and complicated history related to the Mortgage on Plaintiff's Las
Vegas home, (At the recommendation of the prior servicer) Plaimiff stopped making her
Mortgage payments in June, 2009. Defendant’s predecessor filed the First Notice of Default,
accelerating the Mortgage, on September 25, 2009. Notwithstanding, six years thereafter,
Defendants had not foreclosed on Plaintiff*s Property or otherwise sought a remedy for Plaintiff’s.
alleged breach of the Mortgage.

Under Nevada law, a party to a contract has six years to enforce any remedies which may
be available as a result of a breach of that contract, A foreclosure is a contractual remedy available
to a bank when a party breaches a mortgage. Accordingly, a bank has six years from when it
accelerates and calls due any morigage of which a bortower has breached.

Defendant waited until almost seven years from when Plaintiff stopped paying her
mortgage to initiate the current foreclosure atterpt.  Such attempt should not be permiited under
Nevada’s statute of limitations for contract law. To that end, Plaintiffs are tuming to this Court
to tell the Defendant that neither it, nor its agents, trustees, ot representatives, are able to collect
on the Mor{gage, because it waited too long, For that reason, Plaintifts are seeking a preliminary
injunction to preserve the status guo and prevent the Defendant from engaging in another

Trustee's Sale.

IL. STATEMENT OF FACTS

1. This lawsuit involves real property located at 1513 Shotgun Lare, Henderson, Nevada
89104, and bearing Assessor’s Parcel Number 178-04-514-044 (the “Property™).

2. On or about December 21, 2006, Plaintiff executed a deed of trust naming GreenPoint
Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the “Trustee”, and
encumbering the Property with an indebtedness in the amount of $326,000.00 (“Deed of Trust™),

a true and comect copy of which is attached hereto as Exhibit “A”.
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1 3. In or around June 2009, Plaintiff missed a payment (based upon the recommendation of !
2 || the servicer of the Morlgage, at the time).
3 4. On September 25, 2009, the First Notice of Defauit was recorded on the title records for

1 || the Property a true and correct copy of which is attached hereto as Exhibit “B”.

5 5. By filing the First Notice of Default, the Defendant, through its predecessos, initisted a
& || six year statute of limitations for bringing action against Plaintiff as a result of her alleged breach
7 || of the Mortgage.
8 6. On orabout July 18, 2011, Recon Trust executed a Notice of Trustee’s Sale in the official
s ||records of Clark County Recorder as Instrument No. 20110720-0001856.
16 7. The Notice of Trustes’s Sale set the date of sale for August 8, 2011,
11 3. Onor about December 5, 2011, a rescission of the First Deed of Trust (“Rescission”) was
12 || filed in the official records of the Clark County Recorder as document 201 11205-0000543 a true

13 || and correct copy of which is attached hereto as Exhibit “C».

14 9. The Rescission stated:
15

. NOTICE IS HEREBY GIVEN that RECONTRUST COMPANY, N/A/, = .
16 Trustee for the Beneficiary does hereby rescind, cancel and withdraw the ; =

Notice of Default and Election to Sell hetein described, provided, however, .
that this rescission shall not be construed as waiving, euring, extending to, o L
18 or affecting any defanlt, either past, present or future, under such Deed of -
Trust, or as impairing any right or remedy thereunder, and it is as shall be ;

17

3 f;
gngd .
%§§.§ 19 deemed to be, only an election without prejudice not to cause a sale to be T
Ease made pursuant to such Notice of Default and Election to Sell, and it shall i
i 20 ; . . . i
§§ \%i not in any way alter or change any of the rights remedies or privileges !
Jubn 21 secured to the Beneficiary and/or Trustee under such Deed of Trust, nor i
£ ;? ,‘_;i." = modify, nor alter in any respect any of the ferms, covenants, conditions or '
§488 *# obligations therein contained. Said NOTICE OF DEFAULT AND

23 ELECTION TO SELL under Deed of Trust specifically described therein
SF s
Uy 2 -
=y Recorded on 09/25/2009, as Instrument 200909250003750, in Book ™ i
28 . Page , of the Official Rocords of Clark County, Nevada. ;
26

The DEED OF TRUST affected by this notice recorded on 01//08/2007 as
27 Instrument No. 0001436 in Book 20070108 Page ., executed by AMY B. —

28 FACKLAM, A SINGLE WOMAN, in Trustor in Clark County, Nevada. —
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Id.

10. Because the Rescission specifically stated that it did not affect the underlying alleged
breach of the Mortgage, it did not affect the statute of limitations.

11. On September 24, 2015, six years after the filing of the First Notice of Default, the statute
of limitations ran.

12. On December 11, 2015, a substitution of trustee was filed as Instrument No, 20151211~
0002092 of the official Clark County Recorder’s records naming Western Progressive-Nevada,
Ine., as Trustee under the Mortgage {“Substitution™),

13. On Januvary 25, 2016, Defendants, through their agents, predecessors, or predecessors’
agents, specifically, Western Progressive-Nevada, Inec., filed another Notice of Default and
Election to Sell the Property, in the official records of Clark County, Nevada, which was assigned
document number 20160129-0000551 (“Second Notice of Default”) e true and cotrect copy of
which is attached hereto as Exhibit “D*;

14. Both the Substitution and the Second Notice of Default were filed after the statute of
limitations had run.

15. This suit was filed shortly thereafter.

ITI. LEGAIL DISCUSSION

A. An Injunction Should Be Issued to Proteet Plaintifi's Property Rights.

Injunctive relief may be issued “to preserve the status quo™ if the party seeking the
preliminary injunction enjoys a reasonable likelihood of success on the merits, and that the party
will be subjected to itreparable harm if the injunction is not issued. See NRS § 33.010; Univ. &
Cmty. Coli, Sys. v, Nevadans for Sound Gov't, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004)
Pickeit v. Comanche Construction, Ine., 108 Nev. 422, 426, 836 P.2d 42, 44 (1992) (citing Dixon
v. Thatcher, 103 Nev. 414,415-16,742 P.2d 1029, 1029-30 (1987)).

Injunctions have been granted in various situations whers a party is at risk of its property

being disposed of by the other party before the case can be resolved by the court. For example,
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in a dispute over the szle of a business, the purchaser of the business “sought a temporary
restraining order prohibiting [the seller] from selling the repossessed business to a third party.”
Herup v, First Boston Financial, LLC, 123 Nev. Adv. Op.27,2n.1, 1621.3d 870, 871, n.1 (2007).

In this case, an injunction is proper to prevent Defendant from taking action that would
further damage Plaintiff, and would protect the status quo. Plaintiff is secking an order
prohibiting Defendants, and any of their collective agents, employees, attomeys, and anyone
acting on their behalf, from pursuing any Trustee’s Sales prior to the resolution of this case,
Because Plaintiffs are claiming that Defendants are legally estopped from engaging any such sales

under the Statute of Limitations, such injunction would preserve Plaintiffs” rights in the Property.

B. Plaintiff Will Likelv Prevail on Its Claims

Under Nevada law, the Mortgage is a contract between Plaintiffs and the beneficiary of
the Mortgage. The remedy of any breach of the obligations contained in the Mortgage would be
a breach of contract action. Under Nevada law, a foreclosure of reai property pursuant to NRS
Chapter 107 is 2 remedy available through a breach of contract action, Under Nevada law, no
breach of contract action shall be brought after six years from when the breach is alleged to have
occurred. NRS §11.190, _

A statute of limitations prohibits a suit after a period of time that follows the accrual of
the cause of action. Allstate Ins. Co. v. Furgerson, 104 Nev. 772, 775 n. 2, 766 P.2d 904, 906 n,
2 (1988). A statute of limitations conditions the cause of action on filing a suit within the
statutory time period and “defines the right involved in terms of the time allowed to bring suit.”
P, Stolz Family P'ship L.P. v. Daum, 355 F.3d 92, 102 (2d Cir.2004). Such a statute seeks to give
a defendant peace of mind by barring delayed litigation, so as to prevent unfair surprises that
result from the revival of claims that have remained dormant for a period during which the
evidence vanished and memories faded. See Underwood Cotion Co. v. Hyundai Merch. Marine
(Am.), Inc., 288 ¥.3d 405, 40809 (9th Cir.2002) (providing that statutes of limitations are |-
concerned with a defendant's peace of mind); Joslyn v. Chang, 445 Mass. 344, 837 N.E.2d 1107,
1112 (2005) (noting that statutes of limitations prevent stale claims from springing up and
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surprising parties when the evidence has been lost). While statutes of limitations are intended to
protect a defendant against the evidentiary problems associated with defending a stale claim, these
statutes are also enacted to “promote repose by giving security and stability to human affairs....
They stimulate to activity and punish negligence.” Wood v. Carpenter, 101 1.8, 135, 139, 25
L.Ed. 807 (1879).

“[Wjhere contract obligations are payable by installments, the imitations statute begins
to run only with respect to each installment, when due, unless the lender exercises his or her
option to declare the entire note due.” Clayton v. Gardner, 107 Nev. 468, 470, 8§13 P.2d 997, 999
(1991) (citations omitted) (emphasis added). Courts will seldom allow lenders to accelerate a

contract obligation unless the “acceleration [is] exercised in a manner so clear and unequivocal

that it leaves no doubt as to the lender's intention.™ Id. (guoting United States v. Feterl, 849 F.2d

354, 357 (8th Cir.1988)). Some “affirmative action by the creditor must be taken to make it

known to the debtor that [the creditor] has exercised his option to accelerate,” Feterl, 849 F2d at
357.

In this case, due to illness and a downturn in the economy, Plaintiff quickly ran into
economic trouble in the height of the economic crisis. Plaintiff reached out to Defendant for help
in 2009. Plaintiff was told that if she was not late on his mortgage, then Defendant could not help
her, Plaintiff, in adhering to the advice of the representatives of Defendant, went late on her
mortgage in June, 2009,

Four months later, Defendant took the affirmative action necessary to notify Plaintiff of
its intent to accelerate the Plainiif’s mortgage. On or about September 25, 2009, Defendant filed
the First Notice of Defanit. See Exhibit “B”. As part of the First Notice of Default stated that
because there was a failure to pay the “installment of principal and interest plus impounds and/or
advances which became due on 04/01/2009 ... the “beneficiary under such deed of Trust has
deposited with RECONTRUST COMPANY, N.A. such deed of trust and ail documenis

evidencing obligations secured thereby and kas declared and does hereby declave all sums

secured thereby immediately due and payable and has elected and dues hereby elect to cause the
trust propetty 1o be sold to satisfy the obligations secured thereby.” Id. (emphasis added). As a
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FACKLAM v. HSBC

|| result of this quoted section from the First Notice of Default, Defendant accelerated the Note and

Deed of Trust on September 25, 2009, or the day that the First Notice of Default was executed.
Accordingly, the six year statute of limitations began to run on September 25, 2009,

To date, it is has been approximately six (6) years and six (6) months since the Defendants
accelerated the mortgage, and yet they have not foreclosed on the Property, While they have
taken numerous steps in the foreclosure process, and there has been some litigation between the
parties prior to this case, any injunctive relief that may have been temporarily provided fails to
have toiled the statute of limitations more than a month.

As such, Defendants had six (6) years to seek the contractual remedy of foreclosure of
the Property or to otherwise initiate a cause of action for Plaintiff’s alleged default under the Deed
of Trust and related promissory note. Defendants did not successfully seek the contractual
remedy of foreclosure of the Property or to otherwise initiate a cause of action for Plaintifls
alleged default under the Deed of Trust and related promissory note within this six year period.

As such, Plaintiffs will prevail on the merits in this case.

D. The Injunction Should Issue to Preserve the Status Quo.

It is appropriate for a injunction is issue to preserve the status quo pending an adjudication
of aclaim, Number One Rent-ACar v. Ramada Inns, Ine., 94 Nev. 779, 780-81, 587 P.2d 1329,
1330 (1978). As has long been held in Nevada, where “the sole object for which an injunction is

sought is the preservation of a fund in controversy, or the maintenance of the status quo, until the
question of right between the parties can be decided on final hearing, the injunction properly may
be allowed, although there may be serious doubt of the ultimate success of the complainant,”
Rhodes Mining Co. v. Belleville Placer Mining Co., 32 Nev. 230, 106 P. 561, 562 (1910).

In this case, a preliminary injunction, pending the resolution of the case is consistent with
the principles of the Nevada case law. Here, because the subject matter of the case involves title
to property, and property is deemed unique, the status quo can be maintained only by issuing a

preliminary injunction enjoining Defendants, and any of their collective agents, employees,
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attorneys, and anyone acting on their behalf, from pursuing any Trustee’s Sales prior to the

resolution of this case.

IV. CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that this Court enter an Order
prohibiting Defendant, HSBC BANK USA, National Association, as TRUSTEE for
DEUTCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, and any of its collective agents, employees,
attorneys, successors and/or anyone acting on their behalf, from (a) pursuing any foreclosure sales
related to that certain first deed of trust entered into on or about December 21, 2006, Plaintff
cxecuted a deed of trust naming GreenPoint Mortgage Funding, In., as the “Lender”, and Marin
Conveying Corp., as the “Trustee™, and encumbering the Property with an indebtedness in the
amount of $326,000.00 (referrad to herein as Plaintiff's “Mortgage™) until this ¢ase has been
resolved, and (b) staying the pending foreclosure mediation, for which Plaintiff has made a timely
ejection.

Dated this 21 day of March, 2016.

TAF

HAFTERLAW
Ny 772

facob L. Hafter, Esd/”
Nevada State Bar No. 9303
6851 W. Charleston Boulevard
Las Vegas, Nevada 89117

Tel: (702) 405-6700

Fax: (702) 685-4184

Counsel for Plaintiff
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%
X CERTIFICATE OF SERVICE ’7
2 Pulsua.nt to NRCP S(b}, I certify that I am an cmployee of HAFTERLAW, and hat on 1
3 Il this 1" day of March 2016, I served a copy of the foregoing MOTION FOR TRO AND |
* ||PRELIMINARY INJUNCTION as follows: lI
5 :
& O1 U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
. prepaid and addressed as listed below; and/or
g L3 Facsimile—By facsimile transmission pursant to EDCR 7.26 to the facsimild :
9 number(s} shown below and in the confirmation sheet filed herewith. Censent to service ‘»
under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by facsimile
10 transmission is made in wtiting and sent to the sender via facsimile within 24 hours of
1 receipt of this Certificate of Service; and/or
12
13 |\Hand Delivery—By hand-delivery to the addresses listed below.
14
15 Having Legal Wings serve a file stamped copy on :
16 THE CORPORATION TRUST COMPANY OF NEVADA = =
701 S. CARSON STREET, SUITE 200 : '
17 CARSON CITY, NEVADA 89701 :
g, 18 Registered Agent for HSBC Bank USA National Association. —
4285 19
1357 . ;
igEs : i_
tfey i
izEy I
Ighs 21 ,
;98¢ ’
; E 95 = An employee of HARPERL AW
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Return To: GzaenPoint Mortgaga Funding, T2078063253
;:':'u:nmy Court, Suita B Reg?;;t;rﬁ:mcm
Santa Rosa, Ch 95403-2049 . T”LE CUHPHNY 0F NEW

) (] Detbie Convay SN

Prepared By: GxeenPoint Moztgage c‘lark counw Recnrder ng %

Funding, Ine.

100 Wood Hollow Driwve, Movats, CA

94945 :

“ResordingFemuestiod By: GreanPoint Moxtgage

Funding, Ino. =
981 Airway Court, fuite E :
Santa Rosa, CA, 95403-2049

{Space Above This Line For Recording Data)

DEED OF TRUST MIN 100013800914365016

DEFINITIONS
Wards used in multiple sections of this document asc defined below and other words are defined in

Sections 3. 11. 13, L8, 20 and 21. Cenain rules regarding the usage of words used in this document are
also provided in Seclion 16. ]
(A) "Security Instrument” means this document. which is dated Decenber 21, 2006 . E

together with all Riders to this document,
(B) "Borrewer" is Ay B. Facklam, A Single Woman

Borrower is the wustor under this Security Instrument.
(C) "Lender” is GreenPoint Mortgage Funding, Ine.

Lender is a Corporation
prganized and existing under the laws of the Btate of New York .
6591
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Lemler's address is 100 Wood Hollow Drive, Novata, CA 94945
(D) "Trustee” is Marin Conveyancing Coxp.

(E) "MIERS" is Mongage Electronic Registration Systems. inc. MERS is a scparate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary
under this Security Instrament, MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, M1 48501-2026. tel. (888) 679-MERS.

{F) "Note” means the promissory note signed by Bormowsr and daled Dacembar 21, 2006

The Note staigs that Barrower owes Lender thzes hundred twenty-six thousand and
00/100 Dollars
(U.S. $326,000.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full not later than January 1, 2037 .

{G) "Property” means The property tha is described below under the heading "Transfer of Rights in the
Property.”

(H} "Loan™ means the debt evidenced by the Note. plus interesi, any prepayment charges and late charges
due under the Nofe. and all sums due under this Security Insirument. plus interest,

() "Riders” means all Riders 1o this Security Instrument that are execuled by Boamower. The following
Riders are (¢ be exceuted by Barrower [check box as applicable):

el Adjustable Rale Rider ] condominium Rider Second Home Rider
Balloon Rider L] Planned Unit Devetopment Rider [__| 1-4 Family Rider
VA Rider [ Biweekly Paymen Rider ] Othersy [specify|

Occupancy Rider I miterim Inmterest Rider

(J) "Applicable Law™ means all contzolling applicable federal. state and Jocal stamtes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.
{K) "Community Association Dues, Fees, and Assessments” means all dues. fees, assessments and other
charges that are imposed on Bomower or the Propermty by a condominium association homeowners S
association or similar organization, E
(LY "Flectronic Funds Transfet™ megans any transfer of funds, other than a transaction originated by
check, draft. or similar papet instrument, which is initiated through an electronic terminal, telephonic
instrumenl. computer. or magnetic tape so as to asder, insiruct. or authorize a financial institution 1o debi L
or credit an accownt. Such crm includes, but is not limited to. poimt-ofisale transfers, automaled teller
machine (ranssctions, transfers initiated by (elephone, wire transfers, and automated clearinghouse
transfers.
(M) "Escrow Items” means those iloms that are described in Section 3.
(N) "Miscellaneous Proceeds” means any compensation, setflement, award of damages, or proceeds paid
by any third pany (other than insurance pracecds paid urder the coverages described in Section 5) far: (i)
damage to. or destruction of. the Property: (i) condemnation or other taking of all or any pan of the
Property: (iif) conveyance in lieu of condemnation. or (iv) misrepreseniaions of. or omissions as 10. the
vatue and/or condition of the Property.
(0) "Mortgage Insurance” means insurance profecting Lender against the nonpayment of. or defaull on.
the Loan.
(P) "Periodic Payment* meins the regularly scheduled amonm due for (i) principal and interest under the
Note. plus (if) any amounts under Section 3 of this Security Instrument.
(G} "RESPA" means the Real Estale Selliement Procedures Act (12 U.S.C. Section 2601 ef seq.) and its
implementing regulation. Regulation X (24 C.F.R. Pant 3500). a5 they might be amended from time to
6501
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lime, or any additional or sucoessor legistation or regulation that governs the same subject mateer. As nsed
in this Security Instrumeni, "RESPA" refers (o all vequirements and restrictions that are imposed in regard
1o a "federally related morngage loan™ even if the Loan does not qualify as a *federally related morigage
loan" under RESPA.

(R) "Successor in interest of Borrowet" means anv party that has taken title 1o 1he Propesty. whether or
not that party has astumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of (his Securily Instrument is MERS (solely as nominee for Lender and Lender's

successors and assigns) and the successors and assigns of MERS. This Security Instramen! secures lo

Lender: (i) the repayment of the Loan. and all renewals, extensions and modifications of the Note: and {ii)

the performance of Borrower's covenants and agreemenls under this Security Instrument and the Note. For .

this purpose. Borrower irrevocably grants and conveys to Trusiee. in rust. with power of sole, the I
following described property located in the Connty {Type of Recording Jurisdiction]

of clark {Mame of Recording Jurisdiction]:

As more particularly described in exhibit "A"attached hereto and mada a

part hereof.

Parce!l ID Number: 178-04-514-044 which currently has the address ol |
1513 sheotgun Lane [Sireet) —
Hendarscn - [City]. Nevada 89014 [Zip Code] -

("Property Address").

TOGETHER WITH all the improvements now or hereafter erected on the property. and all
casetients, appurtenances, and fixtures now or hereafier a part of the property. All replacements and
additions shall also be covered by this Security Instrumers. All of the foregoing is referred (o in this !
Security [nstrument as the *Property.” Borrewer understands and aprees that MERS holds only legal title :
10 the intcrests gramed by Borrower in this Security Instrumest, but. if noccssary to comply with law or :
custom. MERS (as nomince for Lender and Lender's successars and assigns) has the right: to exercise any
or all of thase interests. mcluding. but not limiled to, the right {o foreclose and scil the Prapeny; and to
take any action required of Lender including. but not limited 0. releasing and canceling this Security
Insiruiment.

BORROWER COVENANTS that Borrower is lowfully selsed of the esiae hereby conveved and has
the right lo gram and convey 1he Property and that the Property is unencumbered. except for cacumbrances

6501
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of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject (o any encumbrances of recornd.

THIS SECURITY INSTRUMENT combines uniformn covenanis for mational use and fion-undorm
covenants with limited varistions by jurisdiction to constitule a uniform security instrument covering real

propery.

UNIFORM COVENANTS. Borrower and Lender covenant and agree s follows:

1. Payment of Principal, Imieresi, Escrow Iems, Prepayment Charges, and Late Charpes.
Bocrower shall pay when dug the principal of. and wnterest on. the debt eviderced by the Note and any
prepay ment charges and late charges duc under the Note, Borrower shall aiso pay funds for Escrow Items
pursuant 10 Seclion 3. Payments due under the Note and this Security Instrument shali he made in U5,
currency. However, if amy check or ather instrument received by Lender as payment under the Note or this
Security Insirument is returned to Lender unpaid. Lender may require that any or all subsequent paymients
due under the Note and this Security Instrment be made in one or more of the following forms. as
selected by Lender: (a) cash: {b) moncy order. (c) certified check. bank check. Ireasurer's check or
cashier's check. provided any such check is drawn upon an instiunion whose deposits are insared by a
federn! ngency, instrumeniality. or entity: or (d) Electronic Funds Transfer.

Payments are decmed received by Lender when received at (he lacation designated in the Note or at
sich other location as may be designated by Lender in accordance with the notice provisions in Section 15,
Lender may return any pay.nent or pastial payment if the payment or partial payments ar¢ insafficient 1o
bring the Loan current. Lender may accepl amy pay et or partial payment insufficient to bring the Loan
curtent. without waiver of any rights hereunder ot prejudics to its nights to refuse such payment ot partial
pavments in the future. but Lender is not obligated to 2pply such payments at the time such payments are
accepted, IF each Periodic Pavment is applied as of its scheduled due date. then Lender need not pay
interest on unapglied funds. Lénder may haid such unapplied funds until Borrower makes payment 10 bring
the Loan cursent, If Botrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. IF not applied earlier, such funds will be applied 10 the ouistanding
prirgipal balance under the Note immediately prior ta foreclosure. No offset or claim which Borrower
might have now ot in (ke future against Lender shali relieve Borrower from waking payments due under
the Note and this Security Instrument or performing the covenants and agrecments secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
paymenis accepied and applied by Lender shall be applied in the following order of priority: {a) interes!
duc under the Note: (b) principat due tnder the Note. (c) amounis due under Scction 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shalt be applied first to late charges. second 10 any other amounts due under this Sccurity Tnstrument, and
ther to reduce the principal balance of the Note.

IF Lendér receives a paviment from Barrower for a delinquent Periodic Payment which includes a
sufTigient amount Lo pay any late charge duc. the pavment may be applied to the delinquent payment and
the late charge, If more than one Periodic Payment is oulsianding. Lender may apply any pavment received
from Borrower to the repaymenl of the Periodic Payments if, and to the extem that. cach payment can be
paid in full. To the extent [hat any exccss exists alter e payment is applied to the full payment of one ar -
more Peripdic Paymems. such excess may be applied 10 any late charges due. Voluntary prepayments shali :
be applied first 1o any prepay ment charges and (hen as described in the Note. L

Any application of payments, insurance proceeds. or Miscellansous Proceeds to principal dee under i
1he Note shall not extend or postpone the due date. or change the amount. of ihe Periodic Payments. |

3, Funds for Escrow Items Bomower shall pay to Lender on the day Periodic Payments arc due
under {he Note. until the Note is paid in [u!l. a sum (the "Funds") 1o provide for payment of amounts due i
for: (a) taxes and assessinerts and other items which can allain priority over Lhis Security Instrument as a .
lien or encumbrance on the Property: (b} Jeasehold payments or ground rents on the Property, if any: (c) '
premiums for any and all insurance wequired by Leoder under Section 5. and {d} Morigage [asurance
premiums. if any, or any sums payable by Borower to Lender in licu of the paymem of Morigage
fnsurance premisms in accordance with the provisions of Section 10. These items are called "Escrow
lierns," At origination of at any time during the term of the Laan, Lender may require that Community
Association Dues. Fees. and Assessments, if any. be escrowed by Borrower, and such dues. fees and
assessments shall be an Escrow [tem, Borrower shall promptly furmish to Lender all notices of amounts to
be paid uncer us Scetion. Borrawer shall pay Lender the Funds for Escrow lems untess [engder waives
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Boreower's obligation to pay the Funds for any or all Escrow ltems. Lender may waive Borrawer's
ohligation to pay 1o Lender Funds for any or all Escrow liems sl any time. Any such waiver may only be
in writing. In the event of such waiver. Borrower shall pay directly. when and where payable. the amoumnts
due for any Escrow ltems for which payment of Funds has been waived by Lender and. if Lender requires.
shall furnish to Lender recelpts evidencing such paytent within such time period as Lender may require.
Bormower's obligalion to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Inswument. as Lbe phrase "covenant and agreement”
is used in Section 9. If Bormower is obligated 10 pay Escrow ltems directly, purswant to a waiver, and
Borrower fails to pay the amount due for an Escrow ltem. Lender mnay exercise is rights under Section 2
and pay such amount and Borrowsr shall then be obligated under Section 9 1o repay to Lendcr any such
amount. Lender may revoke ihe waiver as to any or all Escrow Itcms at any time by a nofice Eiven in
accordance with Section 15 and. upen such revocation, Borrower shall pay 1o Lender gl Funds, and in
such amounts, that are then required under (his Section 3. ‘

Lender may. al any time. collect and hold Funds in an amounl (a) sufficient to permit Lender 1o apply
the Funds at (he lime specified under RESPA. and (b) not to excecd Lhe maximum amount a lender can
require under RESPA, Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estmates of expenditures of future Escrow Items or ofherwise in accordance with Applicable
Law.

The Funds shall be held in an instittion whose deposits are insured by a federal agency,
instrumentality. or entity (including Lender. if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no latcr (han the time
specified under RESPA. Lender shall not charge Bomower for holding and applying the Funds, annually
analyzing the escrow account, of verifving the Escrow Homs, unless Lender pays Borrower interest on the
Funds and Applicable Law pertnits Leader to make such a charge. Unless an agreement is made [ writing
or Agplicable Law requires interest ta be paid on the Funds. Lender shall not be required to pay Barrower
any interest or earnings ot the Funds. Borrower and Lender can agree in writing. however. that interesi
shall be paid on the Funds, Lender shall give 1o Borrower, without charge. an anrugl accouniiog of the
Funds as required by RESPA.

If there is a surplus of Funds held in cscrow, as defined under RESPA. Lender shall account to
Borrawer for the excess funds in accardance with RESPA. If there is a shortage of Funds held in escrow.
as defined under RESPA, Lender shall nolify Borrower as required by RESPA. and Borrower shall pay to
Lender the amount necessary 1o make up 1he shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow. as defined under RESPA. Lender shall
Totify Borrower as required by RESPA. and Borrower shall pay 1o Lender the amount necessary 1o make ;
up the deficiency in accordance with RESPA. but in no more than 12 sonthly payments. T

Upen pavment in full of all sums secured by this Security Iastrument. Lender shall promptly refund
to Borrower any Funds held by Lender.

4. Charges; Liens. Borrower shall pay ali taxes. assessments. charges. fincs. and impositions
attributable to the Property which can attain priority over this Security Instrument, leaschold paymenis or
ground tents on the Property. if any, and Communily Association Dues, Fees. and Assessments. if any. To
the extent that these items are Fseraw letns. Bortower shal) pay them in the manner provided in Section 3. H

Borrower shalt promptly discharge any licn which has priority over this Security Instrument unless i
Borrower: {a) agress in writing to the pay ment of (e cbligation secured by the lien in a manmer acceptable ’
1o Lender. but only so long as Borrower is performing such agrezment; (b) contests the lien in good faith
by. or defends against enforcement of the lien in, legat proceedings which in Lender's apinion operate lo
prevent the enforcement of the lien while those proceedings are pending, bub only until such proceedings
are concluded: or {¢) sccures from the holder of the tien an agreement salisfactory 1o Lender subordinating
the Tien (o this Secusity Instrament. If Lender determines that amy pant of the Property is subject (o a lien
which can attain prierity over this Security Instrument, Lender may give Borrower a notice jdentifying the
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lien. Within 10 days of (he date on which that notice is given. Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4,

Lender may require Borrower (0 pay a one-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured againsi loss by fire, hazards inchided within (he term “extended coverage,” and any
other hazards including. bul not limited to. carthquakes and floods, for which Lender requires insurance,
This insurance shall be maintaincd in the amounts (including deductible levelsy and for the periods that
Lender requires. What Lender requires pursuani to 1he preceding sentences can change during the tenm of
the Loan. The insurance casrier providing the insurance shall be chosen by Borrower subject lo Lender's
right 1o disapprove Bortower's choice. which right shall not be exercised unreasonably. Lender may
require Borrower to pay. in cornection with this Loan, cither: (a} a one-time charge for flond zone
determination, certification and tracking esrvices: or (b) a one-time charge for flood zone deiermination
and cemification services and subsequent charges cach time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall also be responsible for the
paymeot of any fees imposad by the Federal Emergency Management Agency in connection with the
review of any fload zone determination zesulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obiain insurence
coverage. at Lender's oplion and Borrower's expense. Lender is under no obligation to purchase any
particular fype or amount of coverage. Therefore. such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Proporty. against any risk,
hazard or ligbility and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges thal the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Amy amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower seenred by this Security Instrumeni. These amounts shall bear interest
at the Note rate from {he dae of disbursemnent and shall be pavable, with such inlerest. upon notice frem
Lender to Borrower rcquesting pay ment,

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right (o disapprove such policies, shall include a standard morigage clause. and shall name Lender
martgagee and/ot as an additional loss payee. Lender shall have the right to hold the policics and reacwal A
cenificates. I( Lender requises, Borrower shall promptly give to Lender all receipts of paid premiums and E
renewal notices. If Borrower obtains any form of insurance coverage. not pllierwise required by Lender.
for damage to. or destruction of. 1the Property. such policy shall inchade a siandard morigage clause and \
shal} name Lender as mongagee and/or as an additienal loss payee. Lo

In the event of loss. Borrower shall give prompt notice to the insurance carrier and Lender, Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree .
in writing, any insurance proceeds. whether or nat the underlying insurance was required by Lender. shall A
be applied 1o restaration or repair of the Property, if the restoration or sepair is economically feasible and i
Lender's security is not lessened. During such repair and restoration period. Lender shall have (he right to
hold such insurange proceeds until Lender has had &n opportunity 1o inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be underiaken
prompily. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress pavments as the work is completed. Unless an agreement is made in writing or Applicable Law
tequires inlerest 10 be paid on such insumnce proceeds, Lender shall not be roquired to pay Borrower any
interest or carnings on such proceeds. Feos for public adjusiers. os other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligaion of Borrower. if
the restoration or repair is not ccononucally feasible or Lender's sccurity would be lessened, tie insurance
proceeds shail be applied to the sums secured by this Security Instrument, whether or not then due. with
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the excess. Il any. paid o Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property. Lender may file. negotiate and settle any available insurance
claim and related matiers. [f Barrower does not respond within 30 days 1o a notice from Lender that the
insurance carrier has offered to selttc a claim. then Lender mav negotiate and settle the claim. The 30-day
period will begin when the nolice is given. Tn either event, or if Lender acquures the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's righls (o any insurance
proceeds in an amount not to exceed (he amounts unpaid under the Note or this Security Insirument. and
{b) any other of Borrower's righls {other than the right ta any refund of uneamed premiums paid by
Borrower) under all insurance policies covering he Propenty, insofar as such rights are applicable to the
coverage of the Property, Lender may usc the insurance proceeds either to repair or restore Lhe Property or
to pay amounts unpaid under the Note or this Sccurity Instrument. whether or not then due.

6. Occupancy. Borrower shall occupy. establish, and use the Property as Borcower's principal
residence within 60 days after the execution of this Security Instrument and shall continue 1o occupy the
Propeny as Borrower's principal residence for at least ane year after the date of occupancy, unlcss Lender
otherwise agrees im writing. which consent shall not be unreasonably withheld, or unless exienuating
circumstances exist which are beyond Borrowes's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall nat
destroy. damage or impair the Property. allew the Property lo deteriorale or commit wasic on the
Property. Whether or not Borrower is residing in (he Property. Borrower shall mainain the Propery in
order to prevent the Property from deteriorating or decreasing in value due Lo ils condilion. Unless it is
determined pursusnt to Section 3 that repait of festoration ie not economically feasible. Borrower shall
promptly repair the Property if damaged to aveid furlber dewerioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Froperty. Borrower
shall be responsible for repairing or restoring the Property only il Lender has raleased proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments 35 1he work is completed. If 1he insurance or condemnation proceeds are not sufficient
1o repair or restore the Property. Bormower is not relieved of Borrower's abligation for the completion of
such repair or restoration,

Lender or its agenl may make reasonable entries upon and inspeclions of the Property. If it has
reasonable cause. Lender may inspect the inlerior of the improvements on the Property. Lender shall give
Borrower natice al the Iime of or prior 1o such an interior inspection specifying such reasonable cause.

8. Borrower's Loean Application. Borrower shabl be in defauli if, during (he Loan application ‘
process. Borrower OF apy persons or entitics acling a1 the direction of Borrower or with Bomower's —
knowledge ar consent gave muaterially false. wnisleading. ot insccurate information or stalements to Lender —
(or faited to provide Lender with malerial information) in comnection with the Loan. Material :
representations include. but are not limited fo. represcniations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9, Protection of Lemder's Interest in the Property and Rights Under this Security Instrument. If
(2) Borrower fails to perform ihe covenants and apreements contained in this Security Instument, {b) there ;
is a legal procecding (hat might significantly affect Lender's interest in the Property and/or righls under :
this Security Instrument (such as a procceding in bankruptcy. probate. for condemnation or forfeiture, for :
enforcement of a lica which may attain priority over this Secority [rstrument or to enforce laws or
regulations). ar (c) Borrower has abandoned the Property. then Lender may do and pay for whatever is
rcasonable of appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting andfor Assessing the value of the Property. and securing and/or repairing
the Property. Lender's actions can include. bul are noi lunited to: (a) paving any sums secured by a tien
which has priotily over this Security Instrument; (b) appearing in coud: amd (c) paying reasamable
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attorneys’ fees L0 profect its interest in the Property and/or rights under this Security Instrument, including
its secured position in a bankruptcy proceeding. Sccuring Ll Property includes. but is not limited to,
entering (he Property to make repairs. change locks, replace or beard up doors and windows, drain water
from pipes. elimiate building or other code vialalions or dangerous conditions. and have utilitics {urned
on or off. Allhough Lender may take action under this Section 9, Lender does not have le do so and is nal
under any duty or obligation © do so. It is agreed that Lender incurs no liability for not taking any or all
actions authorized under thiz Section 9.
Any amounts disbursed by Lender under (his Section 9 shalt become additional debt of Botrower
secured by this Security Instrument. These aimounts shall bear intercst al the Note rate from the dale of
disbursement and shall be payable. with such inlerest, upon notice from Lender te Borrower requesting
payment,
If this Security Insirument is on a Jeasehold. Borrower shall comply with all the provisions of the
leaze, If Borrower acquires feg title to the Property. (he leaschold and the fee (itle shall not merge unless
Lender agrees to the merger in writing, | R
16. Mortgage Insarance. [T Lender required Mortgage Insurance as a condilion of making the Loan, -
Borrower shall pay the premiums required to maimain the Mortgage Insurance in effect. If, for amy reason,
the Mongage Insurance coverage Tequired by Lender ecases 1o be available from the morigage insurer that
previously provided such insurance and Borrower was required to make scparalely deslgnated payments
foward the premiums for Mongage Insurance. Borrower shall pay the premiums required fo obtain :
coverage substantially equivaleni to the Mortgage Insurance previously in effect. at a cost substantially
equivalent 1o the cost to Borrower of (e Mortgage Insurance previously in effert. from an alternate '
morigage insurer sclecied by Lender, If subsiantially equivalent Morigage Insurance coverage is not
gvailable. Borrower shall continue to pay to Lender (he amount of the separately designated payments that
were due when the insurance coverage ceased to be in ffect. Lender will accepl, use and retain these
payments as a non-refundable loss reserve in liew of Mortgage Insurance. Such loss reserve shall be
non-refundable. notwithsianding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or eamings on such loss reserve. Lender can no longer require loss
reserve pavments if Mortgage [nsurance coverage (in the amount and for the period that Lender requircs)
provided by an insuter selected by lender again becomes available. is obizined, and Lender Tequires
separately designated payments toward the premiums for Mongage Insurance. If Lender required Morigage
Insurance as a condition of making the Loan and Borrower was required lo make separately designated
paymenis toward the premiums for Mongage insurance. Borrower shall pay the premiums required Lo
maimtain Mortgage Insurance in effect. or o provide a non-refundable loss reserve. until Lender's
requirement for Mortgage Insurance ends in accordance with any writlen agreement berween Borrower and E
Lender providing for such termination or until tennination is required by Applicable Law. Nothing in this !
Seclion 10 affects Bormower' s obligation te pay interest at the rate provided in the Note.
Morigage Insurance reimburses Lender (or any cnlity that purchases the Note) for centain losses it ;
may incur if Borrower does not repav the Loan 25 agreed. Borrower is not a party lo the Morigage -

[nsurance. :
Morigage insuters evatnate their total risk on all such insurance in force from (ime to time, and may

enter into agrecments with other partics thar sharc or modify their risk. ot reduce losses, Thess agreements
arg on terms and conditions that ate satisfaciory 10 the morigage insurer and the ather party (or pariies) to
these agreemets. These agroements may require the morigage insurer to make paymenls using any seurce
of funds Lhat the mortgnge insurer may have available (which may include funds ohained from Mortgags
[nsurance premiums).

As a result of these agreements. Lender. any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affitisie of anv of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized a8) a pariion of Bommower's payments for Mortgage Insurance. in
exchange for sharing or modifving the morigage insuwrer’s risk, or reducing losses. If such agreemen
provides that an affiliaste of Lender takes a shore of the insurer's ritk in exchanpe for a share of the
premiums paid to the insucet. the amangement is often termed "captive reinsurance.” Purther:

(a) Any such agreements will not affect the amouvats that Borcower hw agreed to pay for
Morigage Insurance, or any other terms of the Loan. Such agreements will not increase the umount
Borrower will awe for Morigage Insurance, and they will net entitle Borrower to any refund.
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() Any such agreements will not affect the rights Borrower has - if any - with respect to the
Morigage Insurunce under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to reccive a
refund of any Mortgage [nsursnce premiums that were unearned at the time of such cancellation or
termination, ’
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellancons Proceeds shall be applied to restoration or repair of
{he Propenty. if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have 1he right 1o hold such Miscellaneous Proceeds
wnil Lender has had an opportunity 1o inspect such Propeny to ensure ihe werk has been completed to
Lender's satisfaction, provided that such inspection shall be underisken promptly, Lender may pay for the
tepairs and resioration in a single disbursemens ot in a series of progréss paymenis a5 the work is R
completed, Unlgss an agrecment is made in weriting or Applicable Law requires inicrest o be paid on such :
Misczllancous Proceeds, Lender shall nol be required to pay Borrower any imerest or earnings on such
Miscellancous Progeeds. If (he restoration or repair is not cconomically fcasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applicd to the sums secured by this Security Instrument,
whether or not then due. with the excess. if any. paid io Borrower. Such Miscellancous Proceeds shall be
applied in the order provided for in Section 2.
In the event of a total 1aking, destruction. or loss in value of the Property. the Miscellaneous
Proceeds shall be applied to the sums secnred by this Security Instrument, whether or not then due, with
the excess, if any, paid lo Borrower.
In th event of a partial 1aking. destruction. or loss im value of the Property in which 1he fair market
value of the Propery imunediately before the panial taking., destruction, or loss in value is equal to or
greater than the amount of (he sums secured by this Security Instrumeti immedistely before the partial
taking, destruction. or doss in value., unless Borrower and Lender otherwise agres im writing. (he sums
secured by this Security Instrument shall be reduced by the amouni of the Miscellaneous Proceeds
mwltiphied by the following fraction: (a) the tofal amount of the sums secured immediately before the
pantial taking, destroction. or foss in value divided by (b} the fair marker value of tha Properny
immediately before the partial taking. desiruction. or loss in value. Any balance shall be paid to Borrower.
In the event of a partial teking. destruction. or loss in value of (he Property in which the Fair market
vahe of the Property immediately before the partial taking. destruction, or loss in value is hess than the
amount of the sums secured immediately before the partial 1aking, destruction. or loss in value, unless E
Borrower and Lender otherwise agree in writing. the Miscellaneous Proceeds shall be applied to the sums H
secured by this Security Instrument wheiher or not the sums are then due.
if the Propetty is abandored by Borrower. or if, after molice by Lender to Borrower that the
Oppesing Party (as defined in the next senience) offers to make an award to setde a claim for damages, [J—
Borrower fails to responst 1o Lender within 10 days afier the date the notice is piven, Lender is authorized . !_
1a colleci and apply the Miscellancous Proceeds cither fo restoration or repair of the Property or to the :
sums secured by this Secunity Instrument. whether or not then due. “Opposing Party™ means the third party I
that owes Borrower Miscellaneous Procseds or the party against whom Borrower has a right of action in i
regard 10 Miscellancous Proceeds. |
Borrower shall be in defmutt if amy action or procesding, whether civil or erimiral, is begun that. in i
Lender's judgmemt, could result in forfeitare of the Property or other material impairment of Lender's i
imterest in the Properts or rights under 1his Sccurity Instrument. Borrower can cure such a defanlt and, if H
acceleration has occurred. reinsiate as provided in Section 19. by causing the action or proceeding to be
dismissed with & ruling thai, in Lerder's judgment. precludes forfeiture of the Property or other malerial
impairment of Lender’s intcrest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for danmges that arc attribmzble to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid 10 Lender.
All Miscellaneous Procoeds that are not applied to restoration or ecpair of the Propoty shall be
applied in the order provided for in Section 2.
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12, Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amanization of 1k sums sccured by this Security Instrument granted by Lender
{o Botrower or any Successor in Interest of Barrower shall not operate to release the liability of Borrower
or any Successors in [niercst of Borower. Lender shall not be required to commence proceedings against
any Successor in Intercst of Botrower or to refuse to extend time for payment or otherwisc modify
amortization of the swms secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Inlerest of Barrower. Any fesbearance by Lender in exercising any right or
remedy including. without limitation, Lender's acceplance of payments from third persons, entities or
Successors in Intevest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude th= exercise of any righl or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigas Bouwad, Borrower covenants
and agrees thal Borrower's obligations and liability shall be joint and several. However. any Borrower who
co-signs this Security Instrumens bul does not execute the Nele (a "co-signer”): (a) is co-signing Lhis
Security [nstrument only 10 merigage. grant and convey the ca-signer's interest in the Property under the
terms of this Sccurity Insirument: (b) is not personally obligated 1o pay the sums secured by this Security
Instrument: and (¢) agrees that Lender and any ather Borrower can agree lo exiend. modify. forbear or
make any sccommadalions with regard to the terms of this Security Instrument or lhe Note without the
co-signer's consent.

Subject 10 the provisions of Section 8. amy Successor in Interest of Borrower who assumes
Horrower's obligations under this Security Instrument in writing, and is approved by Lender. shall obtain
all of Borvower's rights and benefits under this Secunity Insimament, Borrower shall not be released from
Borrowcr's obligations and hiability under this Security Insirument nuless Lender agrees o such release in
writing. The covenams and agreements of this Security Instrument shalt bind (except as provided in
Section 20) and benefit the successors and assigns of Lender,

14, Loan Chatges. Lender may charge Borrower [ees for services performed in connection with
Borrower's default. for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, inchiding. but not limited to, attorngys’ fecs. property inspection and valuation fees.
In regard 1o any other fecs, the abscnce of express aulhority in this Security Instrument to charge a specific
fee o Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Secutity Instrument or by Applicable Law.

1€ the Loar is subject 1o & law which se1s maximum loan charges. ard that [aw is finally interpreted so
that the interest or other loan charges collected or 1o be collected in conrnection with the Loan exceed the
permitted fimits, then:. (a) anv such loan charge shall be reduced by the amount recessary lo reduce the
charge 10 the permitted limit: and (b) any sums already collected from Borrower which exceeded permitted =
Jimits will be refunded to Botrower. Lender may choose to make this refond by reducing the pringipal :
owed under the Note or by making a direct pavmem 10 Borrower. If 2 refund reduces principal. the
reduclion will be ircated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by A
tircot paymend to Borrowor will constiture a waiver of any right of action Borrower might have arising out —
of such overcharge. .

15. Notlees. All notices given by Bommower or Lender it connection with this Security Insirument —
must be in wriling. Anv notice to Borrower in connection with this Security Instrumient shall be deemed to i
have been given to Borvower when wailed by first class mail or when actually deliversd 10 Bormower's
notice address if sent by other means. Notice to any one Borrower shall constitule notice io 2l! Borrowers
unless Applicable Law expressly requires otherwise. The noiice address shall be the Property Address
uniess Borrower has designated a subsiitute notics address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. Il Lender specifies a procedure for reporting Borrower's
change of address. then Borrowet shall only report a change of address through that specified procedure.
There may be only one designated nolice address under this Security Insirument at any one time. Any
notice 10 Lender shal) be given by delivering it or by mailing it by first class mail to Lender's address
stated hercin unless Lender has desiganted another sddress by notice (0 Bormower. Amy notice in
connection with this Scenrin: Instrument shall no1 be deemed to have been given o Lender until actually
received by Lender. I am' notice required by this Scourity Instrumen is also required onder Applicable
Law. (he Applicable Law requirement will sausfy lhe corresponding requirement under this Security
Instrumeni.

L
i
i
}
;
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16, Governing Law; Severmbility; Rules of Construction. This Security Instrument shall be
governed by federal baw and the law of the jurisdiction in which the Propenty is located. All rights and
pbligalions contained in this Security Instrumeni are spbject t¢ any requirements and limitations of
Appticable Law. Applicable Law migi explicitly or implicitly allow the parties to agree by contract or it
might be silent, bul such silence shall not be canstrued as a prohibition apainst agreament by comract. [n
the cvent thal any provision or clause of this Sceurity Instrument or the Note conflicts with Applicable
Law. such conflict shall not affect olber provisions of this Security Instrument or the Note whick can be
given effect without the conflicting provision.

As used in this Security [nsimment: (a) words of the mas¢uline gender shall mean and include
corresponding neuter wards or words of the feminine gender; (b) words in the singntar shall mean and
include the plural and vice versa: and (¢) the word "may” gives sole discretion without any obligation lo
lake any action.

17. Barrower's Capy. Borrower shall be given onc copy of the Note and of 1his Security Instrument. L

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, :
*Interest in the Property” means anv Jegal or beneficial intercst in the Properdy, inclading. but not limited
to. those beneficial intcrests transferred in a bond for deed. contract for deed. installment sales gontract or
escrow agreement, the intemt of which is the transfer of titte by Borrower at a fature date 1¢ a purchaser.

IF all or any part of Lhe Property or any Interest in the Property is sold or transferved (or if Borrower
is not a natutal person and a beneficial inerest in Borrower is sold or iransferred) withou Lender's prior
wrilten consenl. Lender may require immediate pavment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender excrcises this oplion. Lender shall give Borrower natice of acceleralion. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section L5
within which Borrower must pay all sums secnred by this Security Instrument. If Borrower fails 1o pay
these sums prior to Lhe expiration of this peried, Lender may imvoke any remedies permined by this
Security Instrument withont further notice or demand on Borrpwer.

19. Borrower's Right to Reinstate After Acceleration. If Bormower meets cenain conditions,

Borrower shall have the right 10 have enforcement of this Security [nstrument discontinued at any time

prios to the earliest of: (a) five days before sale of (he Property pursuani lo any power of sale contained in

this Security instrument: (b) such other period as Applicable Law might specify for the termination of

Borrower's right 1o reinstale. or (¢) emry of a judgment enforcing thie Security Instrument. Those =
conditions are that Borrower: (a) pavs Lender all sums which then would 5S¢ due under this Securily {
Instrument and the Note as if no acceleration had occurred: (b} cures any dafaull of any other covenants or

agresments. (c) pays all expenses incurred in enforcing this Security Instrument, inicluding. but not limited ;

to. reasonable atiornevs' fees. property infpection and valuation fees, and oiher fees incurred for the b
purpose of protecting Lender's interest in the Property and rights under ibis Security instrument; and (d) ) ;
takes such aclion as Lender may reasonsbly require to assure that Lender's interest in the Property and .
rights under this Security Instrument, and Borrower's obligation to pay the sums secused by this Security t
Instrument. shal) comiinue unchanged. Lender may requice that Borrower pay such reinstatement sums and i
cxpenses in one or mare of the following forms. as selected by Lender: () cash; (b) money order. (c) i
certified check. bank check. treasurer's check or cashier's check, provided any such check is drawn upon ;
an institution whose deposits are insured by a faderal agency. instrementality or entity: ar {d) Electronic !
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured herehy :
shall remain fully effective as if no acceleralion had occurred. However. this right 1o teinstate shalt not
apply in the ¢ase of acceleration under Section 18.

20, Sale of Note; Change of Loun Servicer; Notice of Grievance. The Note or a partial interest in
the Nole {together with 1his Secavity [nstrament) can be sold one or more times without prier netice to
Borrowet. A sale might result in a change in the emity (kaown as the "Loan Servicer™) that celiects
Periodic Payments due under the Note and this Security [nstrument and performs other morigage loan
servicing obligations under the Note. this Security Instirumenl. and Applicable Law. There also might be
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one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan
Servicer. Bormower will be given wrilten aotice of the change which wil! state 1he name and address of the
new Loan Scrvicer, the address to which payvments showld be made and any other information RESPA
requires in conneclion with a notice of transfer of servicing. If the Note is sold and thercafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note. ihe mortgage loan servicing obligations
to Bomrower will remain with the Loan Servicer or be wansferred to 8 sucgessor Loan Servicer and are not
asswned by the Note purchaser unless othenwise provided by the Nowe purchaser.

Neither Borrawer nor Lender may cormence, join. or be joined 1o any judicial action (as either an
individual litigam or the member of a class) that arises from the other pasty's actions pursuand to this
Security Insiroment or that alleges that the other party has breached any provision of. or any duty owed by
reason of. this Securily Instrument. until such Bormower or Lender has notified the other pamy (with such
notice given in compliance wich the requirements of Section 15) of such alteged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action, If
Applicable Law provides a timie perind which must elapse before ceriain action can be taken, that time
period will be deemed 1p be reasonable for purposces of this paragraph. The wotice of acceleration and
oppertunity to core given to Bormower pursuant to Section 22 and the notice of acceleration given lo
Barrower pursuani to Section 1% shall be deemed 10 salisfy the nolice and eppaminity 10 take corrective
action provisions of this Section 20,

21. Hazardous Substances. As used in this Section 21: {a) "Hazardous Substances” are those
subslances defined as loxic or hazardous subsiances. pollutants. or wastes by Environmental Law and the
following substances: gasoline. keroseno. other flammable or foxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde. and radioactive materials:
¢b) "Emvironmental Law" neans federal laws and laws of the jurisdicticn where the Property is located that
relate to health. safety or crwironmenial prolection: (¢) *Emvirormental Cleanup” includes any response
action, remedial action. or removal action. as defined in Environmental Law; and (d) an “Environmental
Congdition" means a condilion that can cause, contribute lo, or olherwise trigger an Environmental
Cleanup.

Borrower shall ot cause or permi the presence, use, disposal, storage. or release of any Hazardous E
Substances, or threaten lo release any Hazardous Substances. on or in the Property, Borrower shall not do, :
nor allow anvone else 10 do. anything affecting the Property (a) that is in violation of any Environmental \
Law. (b) which creates an Environmentat Condition. or (€) which. due to the presence, use. or release of a —
Hazardous Substance. creates a condition that adversely affoets the value of the Property. The preceding :
two scotences shall mot apply 1o the presemce, use, or siorage on (he Property of small quantities of g
Hazavdous Substances that are generally recognized lo be appropriate (0 nonmal residential wses and to
mainienance of the Property (including. but not imited fo. hazardous subsfances in consumer producis).

Borrower shall promptly give Lender written nolice of (a) any investigation, clair, demand. lawsuit
or other action by any governinemal or regulatory agetey or private party involving the Property and amy
Hazardous Substance or Emvirommental Law of which Borrower has actual knowledge. (b) amy
Environmenial Condition. including bul not limiled to. any spilling, leaking, discharge, release or threat of
telease of any Hazardous Substance, and (c) any condition caused by the presence. use or release of a
Hazardous Substance which adversely afferts 1the value of the Property. If Borrower leams. or is nolified
by any povernmental or regulatory authority. or any private party. thal any removal or ollier remedistion
of any Hazardons Substance afTecting the Property is necessary, Borrower shall promptly take ai] recessary
remedial aclions in accordance with Ervironniental Law. Nothing herein shall create any obligation on
Lender for ar Envivonnenial Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender funther covenant and agiee as follows:

22, Acccleration; Remedies. Lender shall give notice to Borrower prior to scceleration following
Borrower’s breach of any covenent or agreement in this Security Imstrument (but net prior to
scceleration under Section 18 unltess Applicable Law provides otherwise). The notice shall specify: (a)
the default; {b) (he actinn required Lo cure the defaults (¢) w date, not less than J0 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sims secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after accelerution and the right to bring a court action fo assert the non-existence of
a default or any ather defense of Borrower to acceleration and sale, If the default is not cured on or
before the dale specified in the notice, Lender at its option, and without further demand, may invoke
the pewer of sale, Including the Fight to accelerate full payment of the Note, and any other remedies
permitted by Applicable Law. Lender shall be entitled to colect all expenses incurred in purming the
remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and
costs of thtle evidence

If Lender invokes the power of sale, Lender shall execute or cause Trugics th execuic written
notlce of ¢he occurvence of an event of default and of Lender's election te canse the Property 1o be
sold, and shall canse such notice to be recorded in each county in which goy part of the Properiy is
located. Lender shall mail coples of the notice as prescribed by Applicable Law to Borrgwer and 10
the persons prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and
in the manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demznd on Borrower, shall sell the Property at public auction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and In any
order Trustee deternmtines. Trustee may postpone sale of all or any parcel of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or ifs designee may
purchase the Property at any sle.

Trustee shall deliver to the parchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein, Trustee shall apply the proceeds of the sale in
the following order: (a) 10 alt expenses of the sale, including, but not limited to, reasonable Trustee's
and atiormeys' fees; (b) 1o all sums secured by this Secarity Instrument; and (f) any excest to the
person or persons legaily entitled to it.

23. Reconveysnce. Upon payment of all sums secuved by this Scourity Insirument, Lender shall
request Trustes to reconvey the Property and shall surrender this Security Instrament and all notes
evidencing debi securcd by this Security Inswrument to Trustes. Trustes shall recomvey the Property
withowt warranty to the person or persons legally ensitled to it. Such person or persons shall pay any
recordation costs, Lender may charge such person or persons a fe¢ for recomveying the Property. but only
if the fee is patd 1o a (hird party (such as the Trustee) for services rendered and the charging of the fee is
permitted under Applicabie Law.

24, Substitute Trustoe. Lender at its option. may from time 1o time remove Trusiee and appoint a
successor frusiee 10 any Trustee appointed hereunder. Without conveyance of the Property, the successor
trustee shall succeed to all the title, power and duties conferred upon Trustes hercin and by Applicable

Law.
25. Assmimption Fee. If there is an assumption of this loan. Lender may charge an assumption fee of
U.S. $800.00
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RY SIGNING BELOW. Barrower accepls and agrees Lo the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it

Wilncsses:
(Seal)
-Borrower
{Seal) (Beal}
~Borrower -Borrower
¢{Scal) (Seal)
-Bormower -Borrgwer
{Seal) (Scaty .
-Bortower -Borrawer H
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STATE OF NEVADA
COUNTY OF ( \oarW,

This instrument was acknowledged before me on De;,g;“\\B s a&ﬂ' 200 by
Amy B. Facklam

ANITA KAUFFMAN
NOVARY PUBLIS
STATE OF NEVADA
Appt. No. 05-103388-1
My Appt. Expires Fab. 23, 2010

Mail Tax Statements To:
Amy B. Facklam
1513 Shotgun Lane, Hendsraan, NY 85014

1
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EXHIBIT 'A’

LOT ONE (1) IN BLOCK ONE (1) OF CANDLE CREEK UNIT NO, 1, AS SHOWN BY MAP
THEREOF ON FILE IN BOOK 39 OF PLATS, PAGE 83, AND AMENDED BY THAT CERTAIN
CERTIFICATE OF AMENDMENT RECORDED FEBRUARY 13, 1989 IN BOCK 890213 AS
DOCUMENT NO. 00542 OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, NEVADA,

A
I
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ADJUSTABLE RATE RIDER

THIS ADJUSTABLE RATE RIDER is mada this 21at day of Decembar , 2006 ,
and is incorporated inte and shall ba deemed to amend and supplemerd the Mortgage, Deed
of Trust, or Security Deed {the "Security instrument") of the same date given by the N
undersigned (the “Borrower"} to secure Borrower's Adjustable Rate Note (the “Note™) to :
Greenfoint Mortgage Funding, Inc.

{the "Lender”) of the same date and covering the Properly described in the Security
Instrument and {oceted at: 1513 Shotgun Lane, Henderson, NV B3014

[Property Address]

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY
INTEREST RATE AND MY MONTHLY PAYMENT. INCREASES IN THE
INTERESY RATE WILL RESULT IN HIGHER PAYMENTS. DECREASES IN THE
INTEREST RATE WILL RESULY IN LOWER PAYMENTS.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security \nstrument, Borrower and Lender further covenant angt agree as follows:

A, INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an inilial inferest rate of 6.875 %. The Note provides
for changes in 1he interest rate and the monthly payments, as follows:

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES ;
{A) Change Datas :
The interest rale ! will pay may change on the first day of January , 2012 , ;

and on that day every 6th month theseafter. Fach date on which my interest rate i

pould change is called a "Change Date.” l

6501
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(B} The Index
Beginning with the first Change Data, my inlerest rate will be based on an Index. The
"Index" is: the average of interbank offered ratea for six-month U.S.

dollar-danominated depesits in the London market ("LIBGR").

The most recent Indax figure avallahle a5 of the date: [x] 45 days ]
before each Change Date is called the "Current Index."

If the index is no lgnger available, the Note Holder will choose 2 new index 1hat is based
upen comparable Infarmation. The Note Holdar will give me natice of this cholce.

{C) Caleulation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding

Two And 75/100 percentage points
(2.7150 %) to the Current Index. The Note Hoider will then round the result of
this addition to the [x]Nearest [ _|Next Highest [ INext Lowest one-eighth af

one percentage point (0.225 % ). Subject

te the ilmits stated in Section 4{D) below, this routed amount will br my new interest rate
until the next Change Dats.

[] The Note Holder will then determine the amount of the monthly payment that would be
sufficient la rapay the unpald principal | am expected to owe at the Change Date In full on the
maturity date at my new interest rate in substantially equal payments, The result of this =
caleutation will be the new amount of my menthly payment.

(] intersst-Only Pariod

The “Interest-only Peried” is the period from the date of this Note through
Q1/01/20.7 . For the inferest-only period, after calculeting my new interast rate ;
85 provided above, the Note Holder will then determine the amount of the monthly payment }
that would be sufficient to pay the interest which acerues on the unpaid principal of my loan,
The result of this calculation will be the new amount of my monthly payment. :

The "Amortization Period® is the period after the interest-only perlod. For the
amortization period, after caiculating my new interest rate as provided above, tha Note Holder i
will then determine the amoun! of the monthly payment thal would be sufficient to repay the
unpaid principal that | am expected to owe at the Change Date in full on the Maturity Date at
my new interést rate in substantially equal payments. The result of this calculation will ba the
new amount of my monthly payment.

6501
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(0} Limits on Intarest Rate Changes
{Plaase check appropriate boxes; If no box is chacked, thera will ba no maximum limi on

changes.)

] (1) There will be no maximur limit on interest rate changes.
[_1(2) The interest rate | am required to pay at tha first Change Dats will not be greater

than % or less than %. .

= (3) My interest rate will never be increased or decreased on any single Change Date
by more than
percentage points ( %) from the rate of interest | have
been paying for the preceding period.

(x] (4) My interest rate will never be greater than 11.875 %, which is called
the "Maximum Rate.”

{_1(5y My interest rate will naver be less than %, which is called the

"Minimum Rate.”

(1 8) My interest rate will never be less than the initial interest rate.

[3t]¢7) The interest rate | am required to pay at the first Change Date will not be greater
than 11.875 % of less than 2.150 %, Thereafter,
-my interest rate will never be increased or decreased on any single Change Date by
more than 1.000
percentage points { 1.000 %) from the rate of interest | have

baen paying for the preceding periog.

(E} Effective Date of Changes
My new Inlerest rate wili become offective on each Change Date. | will pay the amount

of my new monthly payment beginning an the first monthly payment dale sfter ihe Change
Date untit the amount of my monthly payment changes again,

{F} Notles of Changes
The Note Holdsr will deliver or mail to me a natice of any changes in my interest rate and

the amount of my monthly payment before the effective date of any change. The notice will
include Information required by law to be given to me and also the title and telephone number
of a person who will answer any question | may have regarding the notice.

6501
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B. TRANSFER OF THE PROFERTY OR A BENEFIC!AL INTEREST IN BORROWER
Uniform Covenant 18 of the Security Instrument is amended to read as follows:

Teanster of the Properly or a Beneficial Interast in Borrower. As used in this
Section 18, "Interest in the Property” means any fegal or beneficial interest in the
Property, including, but not limited to, those beneficial interests transferred in a ER
bond for deed, contract for deed, installment sales contract or escrow agresment, :
the intent of which is the fransier of title by Borrower at a future date 1o a
purchaser.

If all or any part of the Property or any interest in the Fropedy Is sold or i

transferred (or if a Bosrower IS nol a snatural person and a beneficial interest in f
Barrower is soki or transferred) without Lender's prior written consent, Lender may
require immediate payment in full of all sums securad by this Secunty Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law . Lender also shall not exercise this option If: (a) Borrower causes
to be submitted to Lender information required by Lender to evaluate the intended
transferee as if a new loan were being made to the transferee; and (b) Lendar
reasonably determines that Lender's security will not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreament in this
Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as a condition to Lender's consent o the loan assumption. Lender also may require
the transferee to sign an assumption agreement that is acceptable to Lender and that
obligates the transferee to kesp all the promises and agreements made in the Note
and in this Security Instrument. Borrower will continue to be obligated under the ;
Note and this Security Instrument unless Lender releasas Borrower in writing, Lo

If Lender exercises the option to require immediate payment in full, Lender shall
give Borrower notice of acceleration. The notice shall provide a. period of not iess
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument, if Borrower
fails to pay these sums prior to the expiration ¢f this period, Lender may invoke any
remedies permitted by this Security nstrument without further notice or demand on

Borrow er,
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BY SIGNING BELOW, Borrower accepls and agrees to the terms and covenanis contained

in this Adjustable Rate Rider.

(Seal)

Amy B. Fagklam -Bosrow

(Seal)

~Borrower

(Seal)

-Borrow er

(Seal)

-Borrower

{Seal)

Borrower

(Seal)

Borrower

(Seal)

-Borrow er

ARMR-01418 Rev 6/
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 21s¢ day of
December, 2006 , and is incorporated into and shalj be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the
"Security Instrument™) of the same date, given by the undersigned (the "Borrower”) to
secure Borrower's Noie {0 GreenPeint Mertgage Funding, Inc.

(the "Lender") of the same date and covering the Property described in the Secumy ‘
tnstrument and located at: 1513 shatgun Lans, Hendersmon, NV 83014 ;

[Property Address)
The Property inciudes, but is not limited to, a parcel of land improved with a dwellmg
together with other such parcels and certain commen areas and facilities, as described in
Declaration of Covenants, Conditions, and Restrictions

(the "Declaration"). The Property is a part of a planned unit development known as
Candle Creak

[Name of Planned Unit Development} -
(the ¥PUD"). The Property also includes Borrower's interest in the homeowners associstion or E
equivalent entity owning or manading the common aress and facilities of the PUD (the
"Owners Asseciation'} and the uses, benefits and proceeds of Borrower's interest, :
PUD COVENANTS. In addition {0 the covenanis and agreements made in the Security [
Instrument, Borrow er and Lender further covenant and agree as follows: ;
A. PUD Obligations. Borrower shall perform all of Borrow er's obligations under the PUD's
Constiluent Documerits. The "Constituent Documents” are the (i) Declaration; (i) articles of
incorparation, trust insirument or any equivalent document which creates the Owners
Associgtion; and (i) any by-taws or other rules or regulations of the Cwners Association.
Borrower shall promptly pay, when due, all dues and assessments imposed pursuant to the
Constituent Documents.
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B. Property Insurance. So long as the Ownars Association maintains, with a generally
accepted insurance carrier, a “"master” or "blanket" policy insuring the Properly which is
satisfactory to Lender and which provides insurance coverage in the amounts (ncluding
deductible levels), for the periods, and against foss by fire, hazards included within the term
"extended coverage,” and any other hazards, including, but mot fimited to, earthquakes and
floods, for which Lender requires insurance, then: () Lender waives the provision in Section 3 P
for the Periodic Payment to Lender of the yearly pramium installments for property insurance '
on the Property; and (i) Borrower's obligation under Section 5 to maintain property Insurance
coverage on ihe Property is deemned satisfied to the extent that the required coverags s
provided by the Owners Association policy.

What Lender requires as a conditlon of this waiver can change duiing the term of the
loan.

Borrewer shall give Lender prompt notlce of any lapse in required property Insurance
covarage provided by the master or blanket policy.

in the event of a distribution of property insurance proceeds in figu of restoration or
rapair following a loss to the Property, or.to common areas and facilities of the PUD, any
proceeds payable fo Borrower are hereby assigned and shall be paid to Lander. Lender shall
apply the proceeds to the sums sacured by the Sacurity Instrumsnt, whether or not then due,
with the excess, if any, paid to Borrower.

C, Public Liability (nsurance. Borrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceplable In
form, amount, and extent of coverage to Lender,

D. Condemnation. The procesds of any award or claim for damages, direct or
consequential, payabla to Barrower in connection with any condemnation or other taking of all [
or any part of the Property or the common areas and facilities of the PUD, or for any T
conveyance in lieu of condemnation, are hereby assigned and shall be paid to Lender. Sueh :
praceeds shall be applied by Lender to the sums secured by the Security instrument as
provided in Section 11,

E Lender's Prior Consent. Boirower shall not, except after notice to Lender and with
Lender's prior written consent, gither partition or subdivide the Property or consent 16: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by fire or other casualty or in the case of a taking ;
by condemnatlon or eminent domain; (i} eny amandment fo any provision of the *Constituent
Documents™ if the provision is for the express benefit of Lender; i} termination of %
professional management and assumption of self-management of the Owners Association; or i
{iv) any acticn which would have the effect of randering the public liability Inswance coverage
maintalned by the Ow ners Association unacceptable to Lender.

F. Romedies. f Borrower does not pay PUD dues and assessments when due, then
Lender may pay them, Any amounts disbursed by Lender under this paragraph F shall become
additional debt of Borrower secured by the Security Instrument. Unless Borrow er and Lender
agree to other terms of payment, these amounts shall bear interest from the date of
disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to

Borrow er requesting payment, ;
6501 ‘
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BY SIGNING BELOW, Bosrower accepts and agrees to the terms and covenants contained in

this PLID Rider.

(Seal)
hvy . Fagklam ~Borrow er -Borrower
- (Seal) {Seal)
-Barrow er -Borrow er

(Seal) {Seal)

-Borrower -Borrow er

(Seal) {Seal)

=Borrow ar ~Borrow er
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OCCUPANCY RIDER TO MORTGAGE!
DEED OF TRUST/SECURITY DEED

THE OCCUPANCY RIDER is made this 21st day of December, 2006, and is incorporated into and shalf be
deetmed to amend and supplement the Mortgage. Deed of Trust or Security Deed (the “Security Instriment™ of the
same dat= given by the undersigned (the “Borrower™) to secure Borrmower's Note {the “Note™) 1o GreenPoint
Mortgape Fundlng, Inc, (the “Lender’) of the same date and covering the property described in the Security
Instrument and located at:

1513 Shoigun Lane, Henderson, NV 89014
("Propeny Address™) R

ADDITIONAL, COVENANTS. In addition to the covenants and agrecments made in the Security Insinmment,
Bortower and Lender further covenant and agree as follows:

[. That the above-described property will be personally occupied by the Borrower as their principal rsidence
within 60 days after the execution of the Security Instrament and Bormower shall continue to ocoupy the
property as lheir principal residence for at least one year after the date of occupancy. uniess Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld.
2. That if residency is not cstablished as promised above as well a5 in the Secwity [nstwment, 1he Lender
may, without further notice. take any or atl of the following actions:
2. increase the intersst rate on the Note by one-half of ene percent (0.500%) per anmm on a
fixed-rate loan or incrense the Margin on an Adjustable Rate Note hy one-hatl of one percent
(1.500%) per annum and to adjust the principal and interest payments lo The amount required to
pay the loan in full within the remaining term; and/or
b. charge a non-owner occupancy rale adjustment fee of (wo percemt (2.00%%) of the original
principal balance and/or
¢. require pavment 10 reduce the unpaid principal balance of 1he loan to the lesser of (1) 70% of (he
purchase price of the propenty or (2) 70% of the appraised value at the fime the lnan was made.
The reduction of the unpaid principal balance shall be due and payable within thirty (30) days
followinp receipt of a written demand lor payment. and if not paid within thirty (30) days will , )
constitute a default under the terms and provisions of the Note and Security instrument, and/or [
d. declare a default under the terms of the Nete and Security [nstrameet and begin foreclosure :
proceedings, which may result in the sale of the above-described property: and/or
¢ refer what is believed 1o be frandulent acts to the proper authorities for prosecution. It is a federat
crime punishable by fing or imprisonment, or both. to knowil}gl ¢ any false stalements or
repons for the purpose of influcncing in any way (he aclion o Lender in gami a loan on —
the above pn;ﬁrty under the provisions of TITLE 18, UNITED STATES CODE. SECTIONS :
1010 AND 1114, i
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It is funther undersicod and agreed that any forbearance by the Lender in exercising any right or remedy given here,
or by applicable law, shall ot be a waiverof such right or rernedy.

Should any clause. section or parl of this Occupancy Rider be held or declared 1o be void or illegal for any reason,
all other clauses. sections oc parts of this Qocupancy Rider which can be effected withour such illegal clanse,
seclion or part shall nevertheless continue in full force and effiect.

1t is further specifically agreed that the Lender shall be entitled to collect all reasonable costs and expenses incurred
in pursuing the remedies set forth above. including but not limited to, reasonable attormey's fecs.

BY SIGNING BELOW. Borrower accepts and agrees 1o the lerms and covenanis contained in ihis Occupancy
Rider.

{Batrowet)
{Bamaer} {Bormower)
{ # ) [ {Bemower)
(Bﬂnnwer? {Borrowar) . )

;

!
G501
Occupancy Rider to Mortgage!Dond of Trus/Security Deed e e

GreenPoint Morpage Funding, Inc. Papel of2 :

FACKLAM v. HSBC JOINT APPENDIX APPX_55




EXHIBIT “B”

EXHIBIT “B”

FACKLAM v. HSBC JOINT APPENDIX APPX_56




Inst#:200909250003750 Fees:§65.00 N/C Feg:50.00 09/25/2009 02:56:26 PM
Receipt#:71700 Requestor;FIRST AMERICAN NATIOMAL DEFAULT TITLE INSURANCE
CONCORD Redorded By :RNS Pgs:2 DEBBIE CONWAY CLARK COUNTY RECORDER

RECORDING REQUESTED BY:
WHEN RECORDED MAIL TO:
RECONTRUST COMPANY

2380 Performance Dr, TX2-985-07-03
Richardson, TX 75082

TS No. 09-0144623
Title Order No. 4267567
APEN No. 178-04-514-044 el
Property Address: :

1513 SHOTGUN LN
HENDERSON, NV 89014

NEVADA IMPORTANT NOTICE
NOTICE OF DEFAULT/ELECTION TO SELL UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN THAT: RECONTRUST COMPANY, N.A, is the doly
appointed Trustee under a Deed of Trust dated 02/21/2006, executed by AMY B.
FACKLAM, A SINGLE WOMAN as Trustor, 1o secure certain obligations in favor of
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. as beneficiary
recorded 01/08/2007, as Instrument No. 0001436 (or Beok 20070108, Page ) of Official
Records in the Office of the County Recorder of Clark County, Nevada,  Said obligation
including ONE NOTE FOR THE ORIGINAL sum of $326,000.00. That a breach of, and
default in, the obligations for which such Deed of Trust is security has occurred in that
payment has not been made of :

FAILURE TO PAY THE INSTALLMENT OF PRINCIPAL, INTEREST AND
IMPOUNDS WHICH BECAME DUE ON 06/01/2009 AND ALL SUBSEQUENT E
INSTALLMENTS CF PRINCIPAL, INTEREST AND IMPOUNDS, TOGETHER
WITH ALL LATE CHARGES, PLUS ADVANCES MADE AND COSTS INCURRED i

BY THE BENEFICIARY, INCLUDING FORECLOSURE FEES AND COSTS i
AND/OR ATTORNEYS' FEES. IN ADDITION, THE ENTIRE PRINCIPAL AMOUNT [
WILL BECOME DUE ON 01/01/2037 AS A RESULT OF THE MATURITY OF THE .
OBLIGATION ON THAT DATE. -

That by reason thercof, the present beneficiary under such deed of trust has deposited i
with RECONTRUST COMPANY, N.A. such deed of trust and all documents evidencing i
obligations secured thereby, and has declared and does hereby declare all sums secured !
thereby immediately due and payable and has elected and does hereby elect to cause the :
trust property to be sold to satisfy the obligations secured thereby.
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Instrument #

FACKLAM v. HSBC

2009092E0003750 Paga: 2 End of Document

NOTICE
You may have the right to cure the default hereon and reinstate the one obligation
secured by such Deed OFf Trust above described. Section NRS 107.080 permits certain
defaults to be cured upon the payment of the amounts required by that statutory section
without requiring payment of that portion of prineipal and interest which would not be
due had no default occured. Where reinstatement is possible, if the defanlt is not cured
within 35 days following recording and mailing of thi¢ Notice to Trustor or Trnstor’s
successor in interest, the right of reinstatement will terminate and the property may there
after be sold, The Trustor may have the right to bring court action to assert the non
existence of a default or any other defense of Trustor to acceleration and sale.

To determine if reinstatement is possible and the amount, if any, to cure the default,
contact: BAC Home Loans Servicing, LP, c/o RECONTRUST COMPANY, 2380
Performance Dr, TX2-985-07-03, Richardson, TX 75082, PHONE: (800) 28£-8219.
Should you wish to discuss possible opticns for loan modification, you may contact the
Home Retention Division at 1-800-669-6650. If you meet the requirements of Section
NRS 107.085, you may request mediation in accordance with the enclosed
Election/Waiver of Mediation Form and instructions. You may also contact the Nevada
Fair Housing Center at 1-702-731-60935 or the Legal Aid Center at 1-702-386-1070 for
assistance.

DATED: September 25, 2009 RECONTRUST COMPANY, N.A,, as agent for
the Beneficiary

By: FIRST AME%CAN TITLE, as Agent
BY:

ChpelotTe Otomos Asstsiail

State of: California ) Seceafney
County of _( % 2i7ka {14;2(&) .
On _9_45’06 before me WA, DR _, notary public,

personally appeared (lhalel? D20 s , personally
knewn to me (or proved to me on the basis of satisfactory evidence) to be the person(s)
whuose name(s) is/are subscribed to within instrument and acknowledged to me that
he/shefthey executed the same in hissher/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrament the persen(s), or the entity upon behalf of
which the person(s} acted, executed the instrument.

 DERKONCOURT &
umsM #1813234 g
Nomn,FuﬁLlc CAJFORNIA &

A COUNTY
e S0z 1201}
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inet# 201112050000543 E
| : : Feee: $18.00 : |

N/C Fee: $0.00 !

12/08/2011 08:21:31 AN ‘

Recelpt #: 857107

Requestor: i
RECORDING REQUESTED BY: ' " DOGUMENT PROGESSING SOLUTIC !
WHEN RECOKDED MAL TO: Recorded By: SCA Pge: 2 |
Owner of Recotd ) DEBBIE CONWAY |
1513 SHOTGUN LN CLARK COLNTY RECORDER

HENDERSON, NV 85014

NVRBSC200L11,0_11/2011

TS No. 09-1144623 ’ : -
Title Order No, 4267567 : ‘ . I
APN No, 178-04-514-044

RESCISSION OF ELECTION T DECLARE DEFAULT :
] o . NEVADA r
NOTICE 15 HEREBY GIVEN that RECONTRUST COMPANY, N.A., Trustes for the Baneficiary does . )
hergby reseind, cancel and withdraw the Notice of Defauit and Election to Bell hereinafior deseribed,
pravided, howaver, that this rescisslon shall not be construed a5 waiving, curing, extending to, or affecting
any defizult, clther past, present or fisture, undar suck Deéd of Trust, or es impairing any right of femedy”
thereiinder, and it i and shall ba deemed to ba, oxy an election withomt prejudics net to canse a saleio be
made pursuant to such Notica of Drefanlt and Election to Sall, and it shall not in any way alter of change any
of the rights remedies ar privileges secured to Beneficiary andfor Trustee under guch Treed of Trust, nor-
modify, ner alter in any respsct any of the terms, covenants, conditlons or obligatlons therein contained.
8ald NOTICE OF DEFAULT AND ELECTION TO SELL under Dead of. Trust specifically described
therotn was: . B
Recorded on 09/25/2009, as Insirument No, 200909250003730, in Book , Page .
of Official Racords of Clark County, Nevada, ) o
The DEED OF TRUST offected by this notice recorded on 01/08/2007 as Instriment No, 0001436 in Back ==
20070108 Page ., executed by AMY B, FACKLAM, A SINGLE WOMAN , as Trustar i Clark County,

Nevada,
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DATED: December 01, 2011 RECONTRUST COMPANY, N.A.

 Texas x:ﬂu&u@.@ﬂ&g&ML -
State oft J . J' Laurm Daley. AVP __

Cownty of . Tamam )

on_/2/ llg‘l"’l Wc Eigla Kroussakia , pessonglly appeared
i » kmow to me (or proved to'me on: the cath of

== __arthrough to he the parson whose name i subscribed to the . :
foregoing instmmet and ackuowledged 1o me that he/she executed the same for the pumposes and ;
consideration therein expressed,
- Witness tny hand and offlelal seal
. ,; ‘ 5 - W ELSIE KROUSSAKTS
ﬁ:‘f‘é :l"" / ! Notary Publie
Public's Signatura BTATE OF TEXAS

" iy Comm, By, 10-94+15
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inoit & 20TE0125-0 00D

o T o $EEALS :
TS Moov: ZOES-INEZDA-M 0o fam 535 11 | :
o _ MEFEECIE DEDES D AN | :
APNe FTR-D-5 Eudf] 3 b | )
APN: 1750454044 Mereiph & FETI0R4 | ;
WHEN RECORDED Wil T _‘_EQ“E“—'FT'"Z - ! ‘
Western Frogressive - Mevada, Tne, FfHEMmM TITUE 725 I
Northpark Tovwn Ceatar Rocandad By RYGD Pge: § 5
1008 Aberzuthy R XE; Rz 460, Suite 200 DEBRIE COMIAY F
Atlumis, 54 MiZ28 SLARK SSUNTT RECORDER

TS N, 20E5-DE 0D
TG Order Mo {519 MR- 74 72287

hs [n;;n-l':__r-g-l-g;n:d_k:r.:ki? w5 -cim;;:m’:n:unw AATIDF contrand w iy dearmmien.
NOTICE OF DEFAVLT AND ELECTION TO SELL REAL PROFERTY
UNDER THE DEED OF TRUST

¥ VOUR PROFERTY 1S IN FORECLOSURE BRECAUSE YOU ARE BEFIINDG 1N VOUIR FAYMENTS IT ‘
MAY BL ST WITHOUT ANY CEUET ACTHIN, and ymi may havs the Tl deb io hedmy, vour sozeunt

inte good sandleg by paring ol o vour post Juc. puymensts ples ponmitied sosts oml evpemses witlin Fie Gme

Termmitned by b lor seinsiniemen of yoor acoonnt, whish is normnally Fivg business dove prinr e the dase ot lor

the sale of yowr propesy, i the prapeay is weaer-aroupiod, Mo sk dwe Ty Yo Fet wath ke morths oo e

dule this notice of fefault may be recorded {which date of reeordiion appears s e motices, ¥OT MAY 1IAVE

A RIGHT PO PARTICIZATE IN THE STATE OF NEVADA FORECLOSURE MEDEATION PROCEAM

LF THE TIME TOREQUEST MEDRLATION HAR NOT EXPIRED.

Wil vour perpety I fmaclosie, yow sl must pay other oBGeations {sech 25 inareee: and R Tevpured
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Electronically Filed
04/04/2016 09:25:21 AM
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Jeffrey S. Allison (NV Bar No. 8949) CLERK OF THE COURT
Lindsey E. Pefia (NV Bar # 13558)

HOUSER & ALLISON, APC

3900 Paradise Road, Suite 101

Las Vegas, Nevada 89169

Phone: (702) 410-7593/(949) 679-1111

Fax: (702) 410-7594/949) 679-1112

jallison@houser-law.com

Ipena@houser-law.com

Attorneys for Defendant HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE
FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-
fact OCWEN LOAN SERVICING, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

AMY FACKLAM, } Case No. A-16-733762-C
)
Plaintiff, } Dept. No. VI
)
V8. } OPPOSITION TO MOTION FOR
} TEMPORARY RESTRAINING ORDER
HSBC BANK USA, National Association, as } AND PRELIMINARY INJUNCTION ON
TRUSTEE for DEUTSCHE ALT-A } SHORTENED TIME
SECURITIES MORTGAGE LOAN TRUST, )
MORTGAGE PASS-THROUGH )

CERTIFICATES SERIES 2007-AR2; DOES ) Date: April 12,2016
1 through X; and ROE CORPORATIONS 1 ) Time: 8:30 am.
through X, inclusive, - Dept.; VI

Defendants.

N Nt S S’

COMES NOW, Defendant HSBC BANK USA, NATIONAL ASSOCIATION, AS
TRUSTEE FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST,
MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-AR2, by and through its

gservicer and attorney-in-fact OCWEN LOAN SERVICING, LLC (collectively “Defendant” or

“HSBC”).
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L INTRODUCTION

This action has not been formally and properly served upon Defendant to date. The
undersigned was retained as counsel for Defendant and reviewed Plaintiff”s Motion for
Temporary Restraining Order on or about April 1, 2016, just one business day before this
Opposition was apparently due upon shortened time. Also, the undersigned presently has a
calendar conflict on the shortened hearing date of April 12 due to previously scheduled
appearances for two other coutt hearings in California and Nevada around the same time.

(Allison Decl. hereto, 1 2, 6).

Plaintiff’s Motion fails under the erroneous legal premise upon which this action is based,

PlaintifT concludes that Defendant’s lien securing her $326k principal loan obtained in 2006, and
any right to foreclose thereon is barred by the 6 year statute of limitations applicable to breach of
contract actions. Plaintiff bases this conclusion on a Notice of Default recorded in 2009 by a
prior loan servicer, which Plaintiff improperly mischaracterizes as an acceleration of the loan.

On the contrary, a notice of default gives notice of the borrower’s default of prior
monthly installments in arrearage, and giving the borrower at least 90 days to cure before any
potential loan acceleration and issuance of a notice of trustee’s sale. A non-judicial foreclosure
sale is not a judicial action or one for breach of contract. Plaintiff’s loan contract provides the
full secured debt to be paid by the maturity date of January 1, 1037. (Exh. 1 to Plaintiff’s
Motion, § (F)).

Plaintiff attaches a Notice of Rescission of the 2009 Notice of Default and a new Notice
of Default recorded in January 2016 stating Plaintiff’s subsequent default on the loan. To date,
there has been no Notice of Sale issued or a trustee’s date scheduled. Moreover, Defendant has
placed the present foreclosure on hold pending this action. Loan modification terms have

recently been extended to Plaintiff per her application. (Allison Decl. 4/ 3). The loan has not
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been accelerated. There is no immediate foreclosure or imminent threat of irreparable injury to
Plaintiff. The undersigned so informed Plaintiff’s counsel on April 1, 2016. (Allison Decl. 1 4).

Plaintiff cannot cancet her loan debt and enjoin foreclosure indefinitely to keep her house
for free based on erroneous claims and insufficient evidence. Plaintiff can cure her loan default
to avoid any future acceleration or foreclosure, Plaintiff has not done so to date and has not
bothered to pay her property taxes and insurance. Plaintiff has not done equity and is not entitled)
to the equitable relief she now seeks. Plaintiff’s Motion should be denied.
1L STANDARDS FOR INJUNCTIVE RELIEF

In order to be entitled to injunctive relief, a plaintiff has the burden to prove a reasonable
probability of success on the merits and an imminent irreparable threat of injury for which there
is no adequate remedy at loan, See, Pickett v. Comanche Construction, 108 Nev. 422, 836 P.2d
42 (1992), Dixon v. Thaicher, 103 Nev. 414, 742, P.2d 1029 (1997).
I, EVIDENTIARY OBJECTIONS

The Motion is not accompanied by any declaration of evidence from Plaintiff, Rather,
PlaintifT”s counsel attached his own declaration testifying as to ulfimate facts and potentially
thereby placing himself into a conflict as a witness. Defendant objects to portions of the
declaration of Jacob L. Hafter on the following grounds:

5. “Defendant, or its predecessor, has not tried to exercise its rights under the Deed
of Trust through taking any formal steps to initiate foreclosure until Janvary 25,
2016, when Defendant filed another Notice of Default and Election to Sell [sic]
on the Property.”

Objections: Lack of personal knowledge, lack of foundation, argumentative,
coniradictory.

6. “This Notice of Default was filed on the property over six and a half years after
Plaintiff stopped making payments on her Mortgage (at the request of a
representative of the servicer at the time), and almost six and a half years since
Defendant, through its predecessor, filed notice a breach of the Mortgage on

September 25, 2009, accelerating all amounts due and owing thereunder.”

3
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Objections: Lack of personal knowledge, lack of foundation, argumentative,
erroneous legal conclusion, contradictory.

7. “The statute of limitations for enforcing a mortgage is six (6) years in Nevada.”
Objections: Lack of foundation, vague and ambiguous, non-factual,
argumentative, erronsous legal conclusion.

8. “Accordingly, the current effort to foreclose on Plaintiff”s property is unlawful.”
Objections: Lack of foundation, vague and ambiguous, argumentative, legal
conclusion.

10.  “Without intervention by this Court, Plaintiff may lose her home, despite the fact
that the statute of frauds [sic] prevents Defendant from foreclosing on the

Property.”
Objections: Lack of personal knowledge, lack of foundation, speculative,
argumentative, erroneous legal conclusion.
» Exhibits to Plaintifs Motion — Objections: Lack of authentication, no reference to
same in the Declaration.
The declaration should be stricken or ¢redibility of the proffered evidence weighed accordingly.

IV. PLAINTIFF FAILS TO PROVE PROBABILITY OF SUCCESS ON THE MERITS

~ Plaintiff concludes that Defendant is forever barred from any right to foreclose or recover
upon the undisputed foreclosed loan based on her misinterpretation of a 2009 Notice of Default
and misapplication of the 6 year statute of limitations for breach of contract actions. The 6 year
statute of limitations suggested by Plaintiff is inapplicable here because (1) the 2009 Notice of
Default did not effect an acceleration of the loan; and (2) the non-judicial foreclosure process is
not a judicial action or a case filed for breach of contract. The Deed of Trust securing Plaintiff’s
loan states the maturity date of January 1, 2037 as when all unpaid amounts are due, not March

2009, (Exh. to Motion,  (F)).
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A. The 2009 Notice of Default Did Not Accelerate the Loan to Effect the Statute

Pursuant to NRS § 107.080(1), a non-judicial trustee’s sale is authorized pursuant to a
deed of trust securing the underlying loan obligation by the borrower. Pursuant to NRS §
107.080(2)(c), a notice of default is recorded to commence a non-judicial foreclosure of a
secured loan by estimating the amount of the arrearages in default and affording time and
method for a borrower to cure the default. If the borrower has not cured the defauli, then a
notice of sale may be recorded at least 90 days later giving notice of the trustee’s sale date on the
total accelerated loan pursuant to NRS § 107.080(4). The trustee’s sale is not a judicial process
or an action for breach of coniract filed by Defendant against Plaintiff. Indeed, a foreclosure
must first be accomplished before a lender or servicer can file a breach of contract action under
the ‘security first” or ‘one-action rule.” Nevada Wholesale Lumber Co. v. Myers Realty. Inc., 52
Nev. 24, 28, 544 P.2d 1204, 1207 (1976).

There is no implied or actual acceleration on a notice of default. Accelsration occurs on
a notice of sale recorded at least 90 days later if a borrower does not cure the default in the

interim. Prior to the acceleration of a loan, the 6 year statute of limitations may begin to run only,

with respect to each installment when due. Clayton v. Gardner, 107 Nev. 468, 470, 813 P.2d
997, 999 (1991) (“[t]he law is well settled that where the acceleration of the in.stallment
payments in cases of default is optional on the part of the holder, then the entire debt does not
become due on the mere default on payment byt affirmative action on the part of the creditor
must be taken...”).

The 2009 Notice of Default recorded by a prior servicer stated that a “default, in the
obligations in which such Deed of Trust is security has occurred in that payment as not been

made of'”

FAILURE TO PAY THE INSTALLMENT OF PRINCIPAL, INTEREST, AND
IMPOUNDS WHICH BECAME DUE ON 06/01/2009.. THE ENTIRE PRINCIPAL

5
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AMOUNT WILL BECOME DUE ON 01/01/2037 AS A RESULT OF THE
MATURITY OF THE OBLIGATION ON THAT DATE.

And further in pertinent part:
You may have the right to cure the default hereon and reinstate the one obligation
secured by such Deed of Trust above described. Section NRS 107.080 permits certain
defaults to be cured upon the payment of the amounts required by that statutory section
without requiring payment of that portion of principal and interest which would not be
due had no default occurred.. ..

To determine if reinstatement is possible and the amount, if any, to cure the default,
contact.....

(Exh. B to Motion).

The 2009 Notice of Default was then rescinded in or about December 2011, as it
appeared Plaintiff cured the default and resumed monthly loan payments and/or loss mitigation
options. (Exh. C to Motion). See, Trident Center v. Connecticut Gen. Life Ins., 847 F.2d 564,
567 (9" Cir, 1988) (a lender or servicer pursuing non-judicial foreclosure options in Nevada
ordinarily has the option under the loan documents whether to declare a defanlt, whether and

when to accelerate, and to rescind the process before completion). A notice of rescission renders

moot disputes concerning the notice of default or its timing. Coley v. Accrediied Home Lenders,
Ing,, 2011 WL 1193072, at *4 (E.D.Ark. Mar. 29, 201 1) (“Whether the Notice of Iefault was
valid is moot because the nonjudicial foreclosure sale described in the notice was cancelled.”);

Sakugawa v. MERS, Inc., 2011 WL 776031, at #6 (D.Haw. Feb, 25, 2011 {"the Notice of

Rescission moots Plaintiff's claims for equitable relief—there is no existing controversy
regarding the Notice of Foreciosure becauss it was rescinded...”}). These cases have cited with
favor by the Nevada Supreme Court as well.

After transfer of the loan servicing to the present servicer on or about November 30, 2013
and further efforts to assist Plaintiff to no avail regarding Plaintiff’s subsequent defanlt, a new

Notice of Default was recorded in January 2016 to commence a new foreclosure. (Allison Decl.
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%15, Exh. 1). The Notice gave Plaintiff time and manner to cure the airearages subject to a
possible notice of sale and acceleration of the loan debt in the future. (Exh. D to Motion).

Thus, the 6 year statute of limitations for breach of contract actions does not bar
Plaintiff’s obligation to repay her secured debt or Defendant’s right to foreclose pursuant to the
Deed of Trust because (1) the 2009 Notice of Default was not an acceleration of the loan as a
matter of law; and (2) the Notice and non-judicial foreclosure commenced thereby was later
rescinded after the default was cured. Any subsequent acceleration was rendered moot by
Plaintiff's reinstatement and the rescission. There is no resulting statute of limitations bar to
Defendant’s right to record the new 2016 Notice of Default, accelerate the loan if Plaintiff does
not cure the default or record a notice of trustee’s sale of the secured collateral at some point in
the future.

B. Plaintiff’s Action and Motion Fails Because She Has Not Tendered the

Arrearages to Cure the Present Default

Regardless of the above, an action challenging a loan foreclosure as wrongful in some
regard will not lie if the borrower does not “establish that at the time the power of sale was
exercised ot the foreclosure occarred, no breach of condition or failure of performance existed
on the mortgagor’s or trustor’s part which would have authorized the foreclosure or exercise of
power of sale.” See, Collins v. Union Federal Sav. & Loan Ass’n., 99 Nev. 284, 662 P.2d 610,
623 (1983); Pimental v. Countrywide Home Loans, Inc., 2011 WL 2619093 (D.Nev. 2011)
(“Nevada recognizes the tort of wrongful foreclosure only where a homeowner essentially asserty
a lender wrongfully exercised the power of sale and foreclosed upon his or her property when the
mortgagor was not in default on the morigage loan,”) {citing Collins), and, Ernestberg v.
Mortpage Investors Group, 2009 WL 160241, *6 (D.Nev. 2009).‘ This requirement comes from

the age old maxim, he who geeks equity must do equity. See, McQuiddy v. Warem, 87 U.5. 14,
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19 (1873). Thus, the piaintiff must show they were not “in default when the power of sale was

exercised.” Collins, 99 Nev. at 304.! Without such a claim, the presumption is that Plaintiffs

cannot maintain an action challenging foreclosure of a defaulted loan. Id.

As undisputedly established, Plaintiff has defaulied on her loan and not tendered the
artearage amounts to cure prior to filing this action. Plaintiff’s Complaint and this Motion
seeking to enjoin the foreclosure as wrongful are barred. Accordingly, Plaintiff does not have a
probability of success on the merits of her claims.

V. THERE IS NO IMMINENT FORECLOSURE SALE OR IMMINENT INJURY

To date, there been no loan acceleration or notice of sale on the present Notice of Default
Moreover, Defendant has placed the non-judicial foreclosure on HOLD to preserve the present
status quo pending this action. (Allison Decl. 4 3). Plaintiff if she chooses has the right to cure

her default and/or further explore loss mitigation options. Accordingly, there is no foreclosure

sale to enjoin of imminent threat of injury to Plaintiff. Plaintiff’s Motion is unripe, moot, and/or

unnecessary. The Motion should be denied at least without prejudice at this time.

! Nevada follows to a large extent California forectosure law. California courts have also long
established the “tender rule,” i.e. in order to maintain an action based on any claims challenging
foreclosure. The borrower must first offer or actually pay the entire loan amount or at least the amount
reascnably due, See, Munger v. Moore, 11 Cal.App. 3d 1, 6, 8% Cal Rptr. 323 (1970); FPCI Re-Hab 01 v,
E & G Investments, Lid., 207 Cal.App.3d 1018, 1022 (1989); United States Cold Storage v, Great
Western Savings & Loan Association, 165 Cal.App.3d 1214, 1225, 212 Cal Rptr. 232 (1985); Arnclds
Management Corp, v. Eishen , 158 Cal.App. 3d 575, 577, 205 Cal.Rptr. 15 (1984); Bisno v. Sax , 175
Cal.App.2d 715, 346 P.2d 814 (1995); was due); Arnolds Management Corp. v, Eischen, 158 Cal.App.3d
573, 577-580, 205 Cal.Rptr. 15 (1984); Karlsen v. American Savings & Loan Association, 15 Cal. App.
3d 112 (1971); Abdallah v. United Savings Bank, 43 Cal. App. 4™ 1101, 1109 (Cal.Ct.App. 1996) (a party]
must tender the undisputed amount due and owing to challenge the validity of the foreclosure sale).
Courts in Nevada have followed an analogous tender rule as well. The tender rule was again rccognized
by the Court stating that “reversing a [foreclosure] sale would be an extraordinary act of equity in a case
where there is in fact a default, and Plaintiffs have not indicated any ability or willingness to do equity (by
paving the mortgage arrearage) to receive such a remedy.” Olivas v. Carrington Morte. Loan Trust, 2011
WL 240229 # 4 (D.Nev. Jan, 20, 2011); and see, Smith v. Commumnity Lending, 2011 WL 1127046 * 2
(D.Nev. March 29, 2011) (Under Nevada law, “no damages claim for wrongful foreclosure lies where
there is in fact a default.”).
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||Vl CONCLUSION E
2 For the reasons set forth above, Defendant respectfully requests that Plaintiff”s Motion be
3 DENIED, and for such other and further relief as the Court deems warranted.
4
AFFIRMATION PURSUANT TO N.R.S. 239B.630
5
The undersigned hereby affirms that the above document does not contain a social
6
; security number pursuant to N.R.S. § 239.030B.
. ST
DATED: April 4, 2016 HOUSER & ALLISON
9 A Professional Corporation
10 i
{s/ Jeffrey S. Allison
1 Jeffrey S. Allison, Esq.
12 Attorneys for Defendant
HSBC BANK USA, NATIONAL
13 ASSOCIATION, AS TRUSTEE FOR
DEUTSCHE ALT-A SECURITIES
14 MORTGAGE LOAN TRUST,
MORTGAGE PASS-THROUGH
15 CERTIFICATES SERIES 2007-AR2, by
) and through its servicer and attorney-in-fact ]
6 OCWEN LOAN SERVICING, LLC *
17 ;
18
19 L
2 |
21 '
22
23
24
25
26
27
28 =
9 S

FACKLAM v. HSBC JOINT APPENDIX APPX_78




11

12

13

14

15

16

20

21

22

23

24

25

26

27

28

DECLARATION OF JEFFREY S. ALLISON

1, Jeffrey S. Allison, declare as follows:

L. 1 am an attorney at law duly licensed to practice before the above-entitled court,
and am an attorney with the law firm of Houser & Allison, APC as counsel for Defendant
HSBC BANK USA, NATIONAL ASSOCTATION, AS TRUSTEE FOR DEUTSCHE ALT-A
SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-fact OCWEN
LOAN SERVICING, LLC (collectively “Defendant”). 1 have personal knowledge of the facts
set forth herein, and if called as a witness I could competently testify thereto,

2. We were retained by Defendant and reviewed Plaintiff’s Motion for TRO and
Preliminary Injunction forwarded on or about April 1, 2016. Upon review it does not appear at
the time of this deposition that Defendant has been properly served with process in this action. It
appeared from the Motion papers that Plaintiff had apparently obtained an order shortening time
leaving us with approximately one business day to oppose the Motion.

3. Upon further review of my client’s electronic records concerning the Plaintiff’s
subject loan, T confirmed that a Notice of Default was issued in January 2016 to commence
foreclosure and that a notice of sale has not issued to schedule any trustee’s sale. I further
confirmed that Defendant has placed the present foreclosure on HOLD such that it is not
scheduled to advance pending this action.

4. I sent an e-mail on April 1, 2016 to Plaintiff”s counse! informing him of the above
indication that Plaintiff”’s Motion wag unripe, moot and/or unnecessary. 1 offered to stipulate
concerning the withdrawal of the Motion without prejudice subject to reasonable advance notice

from my office to his office should the foreclosure HOLD be lifted at some point later in this

10
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action. 1 further conveyed the terms of the resolution approved by Defendant pursuant to
Plaintiff’s application.

5. Attached as Exhibit “17 is a true and correct copy of Defendant’s notice of
transfer of servicing of the subject [oan with a stated effective date of November 30, 2013 that I
obtained from my client’s servicing records. I verified that the information in the notice
appeared accurate from other sources in my client’s database records.

6. 1 presently have calendar conflicts on the shortened hearing date of April 12, 2016
30 at 8in that I have hearings in two other cases on or around. that time in California and Nevada
which may prevent my attendance herein. I respectfully request the Conrt to accept Defendant’s
Opposition to Plainiiff’s Motion and excuse any unavoidable non-attendance by my office under
these circumstances. I apologize to the Court and counsel for any inconvenience in this regard,

I declare under penalty of perjury under the laws of the State of Nevada that the

foregoing is true and correct and that this declaration was executed this 4" day of April, 2016.

/sf Jeffrey 8. Allison
Jeffiey S. Allison

11
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1 CERTIFICATE OF SERVICE

I hereby certify that 1 am over the age of eighteen (18), that 1 am not a party to this action,
and that on this date I caused to be served a true and correct copy of the following documents:

OPPOSITION TO MOTION FOR TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION ON SHORTENED TIME

E N ]

Lh

I served the above-named document(s) by the following means to the persons as listed

Electronic Service throngh Wiznet pursuant to NRCP 5(b)(2)(D) and EDCR 8.05

X United States Mail, Postage Fully Prepaid

oo = S
Y

Personal Service

O
10 ] By Direct Email (as opposed to through the ECF System)
O

11
By Fax Transmission
12
2 [(] By Messenger
14 Jacob L. Hafter, Esq.

HafterLaw

15 || 0851 W. Charleston Blvd.
Las Vegas, NV 89117 -
16 || Tel: (702) 405-6700 =
Fax: (702) 685-4184 :

17 jhafter@hafterlaw.com !
18 kelli@hafterlaw.com P

19 || Attorney for Plaintiff AMY FACKLAM —

20 I declare under penaity of perjury that the foregoing is true and correct. :

21

29 Dated: April 4, 2016

23 /s/ Courtney Hershey
An employee of HOUSER & ALLISON, APC

24 }

25 |
26 :
27
28
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Electronically Filed
04/08/2016 02:01:31 PM

RPLY % j.z%ﬁu:m.-

JACOB L. HAFTER, ESQ.

Nevada State Bar No. 9303 CLERK OF THE COURT
HAFTERLAW

6851 W. Charleston Blvd.

Las Vegas, Nevada 85117

Tel: (702) 405-6700

Fax: (702) 685-4184

jhatter@hafierlasw.com

Counsel for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

AMY FACKLAM, Case No.: _A-16-733762-C

Plaintiff,
At Dept. No.__ VI

VS,

HSBC BANK USA, National Association, REPLY IN SUPPORT OF
as TRUSTEE for DEUTCHE ALT-A

SECURITIES MORTGAGE LOAN MOTION FOR
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2; IEMPORARY RESTRAINING %%REEﬁTRm
DOES I through X; and ROE —_—
CORPORATIONS 1 through X, AND
inclusive,

PRELIMINARY INJUNCTION

Defendant.
e1en: LES
ORDER SHORTENING TIME

HEARING DATE: April 12, 2016

HEARING TIME: 8:30 AM

COMES NOW, Plaintiff, AMY FACKLAM, by and through its counsel of record, Jacob
L. Hafter, Esq., of the law fitm HAFTERLAW, files this REPLY in furtherance of her Motion for
an order prohibiting Defendant, HSBC BANK USA, National Association, as TRUSTEE for
DEUTCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2., and any of their collective agents,

REPLY IN SUPPORT OF MOTION FOR TRC AND PRELTMIKARY INJUNCTION - 1
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employees, attorneys, successors and/or anyone acting on their behalf, from (a) pursuing any
foreclosure sales related to that certain first deed of trust entered into on or about December 21,
2006, Plaintiff executed a deed of trust naming GreenPoint Morlgage Funding, In., as the
“Lender”, and Marin Conveying Corp., as the *Trustee”, and encumbering the Property with an
indebtedness in the amount of $326,000.00 (referred to herein as Plaintiff’s “Mortgage™) until
this case has been resolved, and (b} staying the pending foreclosure mediation, for which Plaintiff
has made an election.

This REPLY is made and based upon the papers and pleadings on file herein, the attached
memorandum of points and anthorities, and any oral argument that this Honorable Court may
entertain at the hearing on this matter.

Dated this 8% day of April, 2016.

HATTERLAW

By: A
Jacob Lj Hafter, Esq.
NevadaiBar Number 9303
6851 W. Charleston Blvd
Las Vegas, Nevada 89117
Counsel for Plgintiffs
Counsel for Plaintiffs

REPLY IN SUPPCRT OF MOTION FOR TRO AND PRELIMINARY INJUNCTION - 2
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MEMORANDUM OF POINTS AND AUTHORITIES

Defendant appears to be a bit confused with the nature of this action. This is not a
wrongful foreclosure; rather it is an action for declaratory relief and quiet title. See Complaint.
Accordingly, despite Defendant’s inclusion of their best wrongful foreclosure boilerplate
language suggesting why Plaintiff “fails o prove probability of success on merits” because
Plaintiff has not cured the current default, Opposition at Section IV, Plaintiff nced not demonstrate
that she has cured the present default to prevail. Whether Plaintiff is currently in defauit is
irrelevant to whether Defendant can seek a contractual remedy for breach, a foreclosure, more
than six years after the breach occurred.

To that end, Defendants err in stating to this Court that the “notice of default did not
accelerate the loan,” QOpposition at Section IV.A. Defendants actually try to suggest that the
“notice of sale” is what accelerates the loan! Opposition at 5:15-16.) The Nevada Supreme Court

has been very clear about the concept of acceleration. In Cadle Co. 11, Inc. v. Fountain, 281 P.3d

1158 (Nev., 2009), it said:

“[Wlhere contract obligations are payable by installments, the
limitations statute begins to run only with respect to each instaliment,
when due, unless the lender exercises his or her option to declare the
entire note due.” Clayton v, Gardner, 107 Nev. 468, 470, 813 P.2d 997,
999 (1991) (citations omitted). Courts will seldom allow lenders to
accelerate a contract obligation unless the “acceleration [is] exercised
in a manner so clear and unequivocal that it leaves no doubt as to the
lender's intention.” Id. {quoting United States v. Feterl, 849 F.2d 354,
357 (8th Cir.1988)). Therefore, some “affirmative action by the
credifor must be taken to make it known to the debtor that [the creditor]
has exercised his option to accelerate.” Feterl, 849 F.2d at 357.

Plaintiff argues that the September 2009 Notice of Default was the affinmative step that

accelerated her Mortgage. In this publicly recorded document, Defendant’s predecessor publicly

1 Defendant as far as to suggest that “[i1]f the borrower has not cured
the default, then a notice of sale may be recorded at least 80 days later
giving notice of the trustee’s sale date on the total accelerated loan
pursuant to NRS §107.080(4)." Opposition at 5:7-9 (emphasis added}. This is
misleading, as MRS §107.080(4) says NOTHING about acceleration., While the
sale is of an “accelerated loan”, the loan became accelerated through the
Notice of Default, not the Notice of Sale,
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“declured and does hereby declare all sums secured thereby immediately due and payvable and

has elected and dues hereby elect to cause the trust property to be sold to satisfy the obligations

secured thereby,” Motion at Exhibit “B”. While the language was quoted by Plaintiff in the

Motion, for clarification, Plaintiff hereby copies and pastes a copy of the material language from
the Notice of Default here for the benefit of opposing counsel?;

e ARk R PR d Rk ¥ b RE TR R K RO

“That hy veason thereof, e prasent beneticiary under such deed of trust has doposited
with RECONTRUST COMPANY, NLA, such deed of trust and 2§ documenis evidencing
obligations secured thereby, and has declared and does hereby declare all sums seevted
thereby Immediately due and payable and hes cleoted and dosy heraby alect fo catse the
trust property to b seld to satisfe e oblipations secured thaveby.

Motion at Exhibit “B”. Despite Defendant’s blanket denial, the fact that the Notice of Default
stated that “all sums secured thereby [are| immediately due and payable,” such was an
“affirmative action by the creditor must be taken to make it known to the debtor that [the creditor]

has exercised his option to accelerate.” Feterl, 849 F.2d at 357. Accordingly, the statute of

limitations began to run on September 25, 2009, the date of the Notice of Default.

With respect to deceleration, the Nevada Supreme Court stated that “[b]ecanse an
affirmative act is necessary to accelerate a mortgage, the same is needed to decelerate.” Cadle
Co., 281 P.3d at 1158. Plaintiff raised the December 5, 2011, rescission filed in the official
records of the Clark County Recorder as document 20111205-0000543, to fulfill her duty of
candor to the Court. However, Plaintiff also noted that while, technically, the document that was
filed was called a “rescission” and was filed to “rescind, cancel and withdraw the [September
2009] Notice of Default and Election to Sell,” it did not meet the legal test for a true deceleration.
That is because it did not alter the legal acceleration which was set in place by the September

2009 Notice of Default.

2 While the Oppecsition does cite to certain language in the Notice of
Default, Defendant conveniently omitted the actual relevant language which
*declared ., all sums secured [by the Mortgage] immediately due and payable”
— a clear acceleration.
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The Rescission specifically said:

: RERCEIITON S5 BRROTION 1O DOk pREARET
‘ NRVARA

DN HATRENY QRN W&W SOBRENT A, P Be e Bealinhy dows
Ty rowrlnd concet andeinhres e Mt “é‘tﬁs&wkw&}mﬁm £ R Rstatioy Seveind,
peoridod S, Yoo S nsladon dbol aptie sommead s waduing, sy, sotnng w v eleting
seryr e, Ry T, St e ooy el ol o e, a s Bl e mighe o0 ey
mm R el b s o b ol slectie vt intinau o o s el ke
MQ«W%MW#WWW$MW§MM%WWAQ&WWW
sfiesiioreiie s pdeipee sosmd e Boseloy nedir Trase sl o P s
s, e ey Seany ot gy o el Sonmay, sondithen weobiipstions thbs secinnl.
Suld NUTHEGY mm’w A TSRO S L s Deel o T peniionly dheeibed
rernls woam
Rinondted on SUNIURNN, o Drenemd M SOOI b el - T
AT R o8 Dot M
The DESTOF TRUST oifietwt b e sotios sovnled on BIABNNOT 10 Ttrneen R A0S e Mook
m&% ~vaied by AN B PAURIAN A SIS PR, we Tior Tk Conedy,

Motion at Exhibit “C”. Because the Rescission did not *waiv[e], cur[e], extend[] to, or affect[]
any default, either past, present or future, under such Deed of Trust, or as impair(] any right or
remedy thereunder,” id., and the Defendant’s predecessor had already accelerated the Mortgage
through that Notice of Default, the Resecission cannot be construed to have decelerated the loan.
Accordingly, on September 24, 2015, six years after the filing of the September, 2009, Notice of
Default, the statute of limitations ran.

Defendants also try to dissuade this Court by trying to link a loan modification that “it
appeared Plaintiff cured the default and resumed monthly loan payments and/or loss mitigation
options™ to the Rescission. Opposition at 6:10-12. This is not, exactly, true either!

Plaintiff missed her first mortgage payment in June, 2009, She wasn’t alone; rather, she
was one of the thousands of Las Vegans who were hit hard by the economic downfurn. She
reached out for help, throngh counsel, and was given a temporary loan modification. Plaintiff not
only made the three required payments, but made additional monthly payments while the servicer
of the loan was working to implement a permanent loan modification. Ultimately, Plaintiff was
denied Tor & loan modification. Plaintiff sued, alleging wrongful foreclosure, unjust enrichment
and tortious breach of implied covenant of good faith and fair dealing. See Facklam v. BAC

Home Loan Servicing, et. al., Case No. 2:11-¢cv-1267-JAD-CWH, That case survived motions
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to dismiss and summary judgment motions, and, ultimately, settled close to trial pursuant to a
confidential settlement.

It is not coincidence that the Rescission was filed on_the mext business day’® as
Defendant’s predecessor, BAC Home Loan Servicing, accepted service of the complaint in that
matter. See Acceptance of Service, Document 8, Case No. 2;11-cv-1267-JAD-CWH, a true and
correct copy of which is aitached hereto as Exhibit “A”. Perhaps that is why a Rescission which
had no legal effect on the default or the acceleration was filed — it was a litigation tactic to suggest
to the court that there wasn’t really a justiciable controversy.

With respect to Defendant’s evidentiary objections, such should not prevent this Court
from issuing injunctive relief. With respect to the exhibits to the Motion and to this Reply, ail are
public records of which this Cowrt can take judicial notice. With respect to the portions of Mr.
Hafter’s declaration to which they ebject, Mr. Hafter stands by all of them. Mr. Hafter has been
representing Ms. Facklam since 2009, through a number of venues and actions. Based on his
prior representation of her, the public records available and the evidence that he has seen in
preparing for this case, all of these statements are true and correct to the best of his knowledge.
As this case really rests on questions of law which can be addressed through facts established
through publicly recorded documents, a declaration from Plaintiff is not necessary.
Notwithstanding, attached as Exhibit “B” to this Reply is a copy of an affidavit which Plaintiff
has executed to support the Mofion.

With respect to service,* Plaintiff did have some difficulty serving HSBC Bank USA,

National Association, as there is no such entity registered in the State of Nevada with the

3 In December, 2011, the 2™ was on a Friday, and the 5" was on a Monday.
The complaint in this case was originally filed in August, 2011. The parties
worked together for months to try to settle the case., Ultimately, to ensure
that service deadlines were met, opposing counsel agreed toc accept service in
Dacember. Hence, in a coordinated effort, the Rescission was executed the
day before opposing accepted service. It was filed the next business day.
The parties then worked together and stipulated seven extensions for filing a
responsive pleading. A motion to dismiss was ultimately filed - a motion
where in the Rescission was clearly noted for the court.

4 Defendant suggests that “[tlhis action has not been formally and

properly served upcen Defendant to date,” Oppesition at 2:2; yet Defendant
fails to cite what was defective with the service.

REPLY 1IN SUPPORT OF MOTIOW FOR TRO AND PRELIMINARY INJUNCTION - &

FACKLAM v. HSBC JOINT APPENDIX

APPX_89

13




1 || Secretary of State’s office to do business in Nevada. Accordingly, Plaintiff served HSBC
2 || Finance Corporation, as such was registered with the Secretary of State, on March 28, 2016.
3 || Plaintiff further researched the issue by looking at this Court’s records from other cases involving
1 || HSBC Bank USA, National Association, and found that there was a branch of HSBC Bank USA,
5 || National Association, which has been served previously at 1111 N. Town Center; service was
s || effectuated at that location the next day, March 29, 2016. Affidavit of service was filed with this
7 || Court on March 28, 2016, and, again, on April 7, 2016. Hence, this matter was properly served.
8 For these reasons, this Court should GRANT Plaintiff the injunctive relief requested in
9 || the Motion.
10 Dated this 8" day of April, 2016.
11 HAFTERLAW
12
13 By: - o
JacobjL. Hafter, Esq.
14 Nevagla State Bar No. 9303
6851 W. Charlesion Boulevard
15 Las Vegas, Nevada 89117
Tel: (702) 405-6700
186 Fax: (702) 685-4184
. Counsel for Plaintiff’
18
BREE s
é E 253 20
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23
24
25
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28
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CERTIFICATE OF SERVICE !

2 Pursuant to NRCP 5(b), I certify that I am an employee of HAFTERLAW, and that on
3 || this 8% day of April, 2016, I served a copy of the foregoing REPLY IN FURTHERANCE O
* ||MOTION FOR TRO AND PRELIMINARY INJUNCTION as follows:

6 :jﬁ?EIcctronic Service —By filing a true copy thereof with the Court’s electronic docketing]
system, and electing that such be not only filed but served, as well, and/or

8
O U.8. Mail—By depositing a true copy thersof in the U.S. mail, first class postage
2 prepaid and addressed as listed below; and/or
10
1 O Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
number(s) shown below and in the confirmation sheet filed herewith, Consent to service)
12 under NRCP 5(b)(2)(D} shall be assumed unless an objection to service by facsimild
transmission is made in writing and sent to the sender via facsimile within 24 hours off
13 receipt of this Certificate of Service; and/or
14
15 O Hand Delivery—By hand-delivery to the addresses listed below.
16 o
Jeffrey S. Allison, Esqg. | —
17 Lindsey E. Pena, Esq.
18 HOUSER & ALLISON, APC -
© 2900 Paradise Road, Suite 101 I
FEEE 1o Las Vegas, Nevada 89169 :
Aty Telephone: 702-410-7593 —
g ¥ P 52 jallison@houser-law.com |
2485, Ipena@houser-lay.com
H5E '
E;i EE 2z Attorneys for HSBC Bank USA National Association.
B

An empjoyee of HAFTERLAﬁ(

27
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l(')ase 2:11-ov-01267-GMN -CWH Document 8 Filed 12/02/11 Page 1 of 2 i

1
JACOB L. HAFTER, ESQ, !
1 || Nevada State Bar No. 9303 :
LAW QFFICE OF JACOB L. HAFTER & ASSOCIATES
2 ([7201 W. Lake Mead Blvd., Suite 210

Lag Vegas, Nevada 89128

3 || Tel: (7&2) 405-6700
Fax: (702) 685-4184

Attorneys for Plaintiff

6 UNITED STATES DISTRICT COURT
7 DISTRICT OF NEVADA
. -
% || AMY B. FACKLAM, an individual; Case No.: 2:11-cv-01267
10 Plaintiif,
11 V8.
12 ACCEPTANCE OF SERVICE

BAC HOME LOANS SERVICING, LP;
RECON TRUST COMPANY, N.A.; ABN
14 {|AMRO MORTGAGE GROUP, INC,; DOE
Defendants 1 through X, inclusive; and ROE
15 [| CORPORATIONS A through Z, inclusive,

13

6 o
l_ Defendants. ]
© 17 :
p .
;?2 18 I, Jacob Bundick, Esq., counsel for BAC Home Loans Servicing, LP, and Recon Trust I
T b . - o : ;
g E 19 Company, N.A., hereby accept service of Plaintiff’s Complaint in the above captioned matter ‘
fepge %’7*:
E E Ié 3 20 |{on behalf of Defendants BAC Home Loans Servicing, LP, and Recon Trust Company, N.A. f
XA T
5 Ez g =1 Dated this 2* day of December, 2011. i
EIEE AKERMAN SENTERFITT, LLP
23
24
25 By: __ /s/ JACOB BUNDICK,ESQ__ .
JACOB BUNDICK, ESQ.
26 1160 Town Center Drive, Suite 330 }
P Las Vegas, Nevada 89144 L
i
28 !

ACCEPTANCE QF SERVICE - 1

FACKLAM v. HSBC JOINT APPENDIX APPX_93




Case 2:11-cv-01267-GMN -CWH  Document 8 Filed 12/02/11 Page 2 of 2

Respectfully Submitted By:

(]

Law Office of Jacob Hafter & Associates

4
5 || By: D“‘-‘ iﬁét:

J ajb L. Hafter, Esq.
6 Neyada Bar No. 9303
7201 W. Lake Mead Blvd, Suite 210
Las Vegas, Nevada 89128 _

10
11
12
13
14
15
16 E
17
18
19 :

20

21

7201 W. Lake Mead Blvd., Suite 210
Las Vegas, Nevada 89128
(702) 4056700 Telephone

{702) 6854184 Facsimile

23

24

25

26
27

28 S
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AFFT

1 | JACOB L. HAFTER, ESQ.
Nevada State Bar No. 9303
2 (| HAFTERLAW

6851 W. Charleston Blvd.
3 || Las Vegas, Nevada §9117
Tel: (702) 405-6700

4 |{ Fax: (702) 685-4184
jhafter@hafietlaw.com

5 || Counsel for Piaintiffs

6 EIGHTH JUDICIAL DISTRICT COURT

7 CLARK COUNTY, NEVADA

8

9 || AMY FACKLAM, _ Case No.: _A-16-733762-C
10 Plaintiff,

Dept. No._VI

11 VS,
12

HSBC BANK USA, National Association,
13 || as TRUSTEE for DEUTCHE ALT-A

SECURITIES MORTGAGE LOAN AFFIDAVIT OF
14 [ TRUST, MORTGAGE PASS-THROUGH AMY FACKLAM

CERTIFICATES SERIES 2007-AR2;
15 || DOES I through X; and ROE

16 CORPORATIONS 1 through X,

inclusive,
17
Defendant.
g 18
j o § o
-ty
2951w
2555
E g §°§ 20
8583
£ §§§ 21
25379
~o§l)£: 29
24 I, Amy Facklam, hereby depose and state:
26 1. Iam the Plaintiff in the above captioned case.
27 2. Tam aresident of Clark County, Nevada.
28 3. 1am familiar with the facts of this case.
4. Through my attorney, I filed a complaint with this Court which initiated this matter,
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5. TIhave read the Complaint and believe that its contents are true and correct to the best
of knowledge and belief.

6. InOctober 2002, I executed a Deed of Trust, which was recorded with the Clark County
Recorder, naming me as Borrower and AAMES FUNDING CORPORATION as the lender and
beneficiary on my home located at 1513 Shotgun Lane, Henderson, Nevada 89014 (“Property™).

1. The Parcel Identification Number of the Property is 178-04-514-044,

2. Upon information and belief, the named Defendant not identified as a beneficiary on the
original deed of trust.

3. Based on public records, it is my understanding that on or about October, 21, 2004, the
Deed of Trust was assigned to ABN AMRO.

4. On or about December 21, 2006, I re-financed my Mortgage, executed a deed of trust
naming GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the
“Trustee”, and encumbering the Property with an indebtedness in the amount of $326,000.00
{*Deed of Trust™).

3. T'wastold that Bank of America was my servicer of this new mortgage.

6. In the beginning of 2009, I experienced a severe economic hardship as a result of the
downturn in the economy.

7. Asaresult, I tuned to my servicer to help.

8.  Based on their advice, I stopped paying my mortgage in June, 2009.

9. Recon Trust filed a Notice of Default and Election to Sell (“Notice of Default”) on
September 24, 2009.

10. Because of the economic troubles I was having, I contacted my servicer, again to arrange
for assistance with the loan,

I1. On or gbout October 30, 2009, my servicer offered me a three month trial modification.

12. My trial period mortgage payment was $620.00.

13.  lonly agreed to the loan modification because the servicer, through their representatives,

promised that it would help me lower my payments and keep my home.
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14. I had questions about the terms of the loan modification. When I spoke with
representatives from my servicer, they answered my questions but told me that the loan
modification was a take it or leave it deal. 1had no ability to negotiate the terms of the Plan,

15. I worked diligently to provide Defendant BAC all of the requested information which
they sought, each and every time that they asked for it. I believe that I provided all documents
required under the Plan.

16. The documents which 1 sent contained my sensitive financial information.

17. Based upon my information and belief, the representations in Section 1 of the Plan
documents continued to be true in all material aspects.

18. During this trial period, [ made all of the trial period payments in a timely manner.

19. After my three trial payments were made, the servicer continued to demand new
information.

20. Inresponse, [ provided my servicer will all of the requested documentation in & timely
manter.

21. On or about May 7, 2010, my servicer denied the permanent loan modification, despite
my payment of approximately 10 trial loan modification payments.

22. On or about July 18, 2011, Recon Trust executed a Notice of Trustee’s Sale in the
official records of Clark County Recorder as Instrument No. 20110720-0001856,

23. The Notice of Trustee’s Sale set the date of sale for August 8, 2011.

24. [ filed a lawsuit against BAC Home Loan Servicing and others on August 4, 2011, to
stop this sale.

25, Once the suit was filed, the sale was postponed.

26. Ultimately, [ entered into a confidential settlement agreement in 2014,

27. It was my understanding that the settlement did not affect the inderlying Mortgage, as
that had been sold to another party and the servicing rights had been transferred to another party,
long before the cage was settled.

28. On January 25, 2016, Defendants, through their agents, predecessors, or predecessors’

agents, specifically, Western Propressive-Nevada, Inc., filed another Notice of Default and
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Jeffrey 8. Allison (NV Bai No. 8949) CLERK OF THE COURT
HOUSER & ALLISON, APC

3900 Paradise: Road, Suite 1]

Las Vegas, Nevadn. 89169

Phone: (702) 410-7593/(949) 6791111

Fax: (702) 410-7594/(949) 679-1112

jallisoniihouser-law,com

Attorneys for Defendant HSBC BANE USA, NATIONAL ASSOCIATION, AS TRUSTEE
POR DEUTSCHE ALT-A 8ECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and througl its servicer and attormey-in-
faet OCWEN LOAN SERVICING, LLC

EIGHTH JUDICIAL DISTRICT COURT FGR
CLARK COUNTY, NEVADRA

AMY FACKLAM, . Lase No. A-16-733762-C
Plaintiff, Dept. No, VI
VA, {PROPOSED} ORDER DENYING
MOTHON FOR TEMPORARY

RESTRAINING ORDER AND
PRELIMINARY INJUNCTION
WITHOUT PREFIDICE

HSBCBANK USA, Kational Associmion, a3
TRUSTEE for DEUTSCHE ALT-A
SECURITIES MORTGAGE LOAN TRUST, |
MORTGACE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2, DOES
1 through X; and BOE CORPORATIONS 1
through X, inclusive,

This matter huving tome before the Court for hearing on Aprit 12, 2016 on Plaintifls
Motion for Temporary Restraining Ordpr and Prelimipaty Injunction on Order Shortening Time
(*Motion™), with Opposition thereto fifed by Defendant and appeatances as noted on the reeord,
aind with good cause therefore, the Court ruled 45 follows:

Plaintiff’s Motion is DENIED without prejudive. The-Court finds there is no immediaie

itreparable injury to Plaintiff as there is no notice of sale issued or scheduled trustee’s sale at the
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16
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23

24
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time of the Motion, aiid Defendant’s ﬁirthmﬁitmstce‘s sale process i5.0n hold as e result of this
action. Counsel for Defisdant agreed to provide 21 days advinee notics o coungel for Plaintiff
before any Notice ef Sale is recorded with the Clarsk County Recorder’s Office should the hold

en Defendant’s trustee's sale process be lifted durisg the pendency of this action.

& §&
IT 1S SO ORBERED this ¥ dayof _ AdY¥ 2016

- A O
;}é%{g,m fo Lo Y
DISTRICT COURT JUDGE b

Respestfully submitied by:

HOUSER & ALLISON
Pr;ﬁfes,siunai Corporation

SO LA o
\\- ;L/‘ *:‘E gg
By J¢/ .Ie%[i‘e‘v 8. Allison

JEFFREY 8, ALLISON, ESQ.

i Attorneys for Defendant Attomeys for HSBC BANK USA, NATIONAL ASSOCIATION, AS

TRUSTEE FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST,
MORTGAGE PASS-THROUGH CERTIFICATES S8ERIES Z007-ARZ, by and through its
servicer and attorney-in-fact OCWEN LOAN SERVICING, LI.C

Approvéd as to forim and contentt
HAFTERLAW

; ; e

J\CDB L, HAFTER, ESQ.
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CERTIFICATE QF SERVICE ;
On May 24, 2016, 1 served the following document(s):

ORDER DENYING MOTION FOR TEMPORARY RESTRAINING ORDER AND
PRELIMINARY INJUNCTION WITHOUT PREJUDICE

I served the above-named document(s) by the following means to the persons as listed
below:

[

Electronic Service through Wiznet pursuant to NRCP 5(b)2)(D) and EDCR 8.05
United States Mail, Postage Fully Prepaid
Personal Service

By Direct Email (as opposed to through the ECF Sysiem)

O 0O 0O O

By Fax Transmission
[l By Messenger

Jacob L. Hafter, Esq.

HafterLaw

6851 W. Charleston Blvd.

Las Vegas, NV 89117

Jjhafter@hafterlaw.com =]
kelli@hafterlaw.com - f

I declare under penalty of perjury that the foregoing is true and correct.

Dated: May 24, 2016 k‘\’\\{\"%\g - &\\6 gi‘:\\*ﬁﬁ

Courtney Her sheq

\\
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Electronically Filed
04/13/2016 01:31:51 PM

MSJD % i-kg«;w-—

JACOB L. HAFTER, ESQ.

Nevada State Bar No, 9303 CLERK OF THE COURT
HAFTERLAW

6851 W. Charleston Blvd.

Las Vegas, Nevada 89117

Tel: (702) 405-6700

Fax: (702) 685-4184

Jhafter@haftertaw.com

Counsel for Plaintiff
EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
AMY FACKLAM, Case No.: _A-16-733762-C
Plaintiff,
Dept. No.__VI
VS,
HSBC BANK USA, National Association, MOTION FOR
as TRUSTEE for DEUTCHE ALT-A
SECURITIES MORTGAGE LOAN SUMMARY JUDGMENT
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2:
DOES I through X; and ROE
CORPORATIONS 1 through X,
inclusive,
HEARING DATE:
Defendant.
HEARING TIME:

COMES NOW, Plaintiff, AMY FACKLAM, by and through its counsel of record, Jacob
L. Hafter, Esq., of the law firm HAFTERLAW, to move this Court to find that, as a matter of law,
as presented in this MOTION FOR SUMMARY JUDGMENT, that Defendant, HSBC BANK
USA, National Association, as TRUSTEE for DEUTCHE ALT-A SECURITIES
MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES

SERIES 2007-AR2., and any of their collective agents, employees, attomeys, successors and/or

MOTION FOR SUMMARY JUDGMENT - 1
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anyone acting on their behalf, may not pursue any foreclosure sales related to that certain first
deed of trust entered into on or about December 21, 2006, Plaintiff executed a deed of trust naming
GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp.,, as the
“Trustee”, and encumbering the Property with an indebtedness in the amount of $326,000.00
(referred to herein as Plaintiff™s “Mortgage™), as the time for them to have done so has passed.
The Motion also seeks an order removing the deed of trust from title records.

This Motion is made and based upon the papers and pleadings on file herein, the attached
memorandum of points and authorities, and any oral argument that this Honorable Court may
entertain at the hearing on this matter.

Dated this 13" day of April, 2016,

HAFTERLAW

By: W

Jacob L;LHaﬁer, Esqg.
Nevada'Bar Number 9303
6851 W. Charleston Blvd
Las Vegas, Nevada 89117
Counsel for Plaintiff
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SUMMARY JUDGMENT for a hearing in Department 6, on the _’ day of
June , 2016, at the hour of 8:30am , or, alternatively, as soon

NOTICE OF MOTION
TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR

thereafter as counsel may be heard.
Dated this 13® day of April, 2016.
HAFTERLAW

By: W

Jacob ]a.jHaftcr, Esg.
Nevada*Bar Number 9303
6851 W. Charleston Blvd
Las Vegas, Nevada 89117
Counsel for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The parties have a long and complicated history related to the Mortgage on Plaintiff’s Las
Vegas home. (At the recommendation of the prior servicer,) Plaintiff stopped making her
Mortgage payments in June, 2009, Defendant’s predecessor filed the First Notice of Default,
accelerating the Mortgage, on September 25, 2009. Notwithstanding, six years thereafter,
Defendants had not foreclosed on Plaintiff’s Property or otherwise sought a remedy for Plaintiff’s
alleged breach of the Mortgage.

Under Nevada law, a party to a contract has six years to enforce any remedies which may
be available as a result of a breach of that contract. A foreclosure is a contractual remedy available
to a bank when a party breaches a mortgage. Accordingly, a bank has six years fiom when it
accelerates and calls due any mortgage of which a borrower has breached.

Defendant waited until almost seven years from when Plaintiff stopped paying her
mortgage to initiate the current foreclosure attempt. Such attempt should not be permitted under
Nevada’s statute of limitations for contract law. To that end, Plaintiffs are turning to this Court
to tell the Defendant that neither it, nor its agents, trustees, or representatives, are able to collect
on the Mortgage, because it waited too long. For that reason, Plaintiffs are a ruling that, as a
matter of law, the statute of limitations for collecting on the promissory note or the Deed of Trust,
including foreclosure of the Property, has passed, and, as such Defendants may no longer pursue
foreclosure of the Property and the Deed of Trust shall be rescinded from the Property’s title

records.

II. STATEMENT OF FACTS!
1. This lawsuit involves real property located at 1513 Shotgun Lane, Henderson, Nevada
89104, and bearing Assessor’s Parcel Number 178-04-514-044 (the “Property™).

? See, also, Affidavit of Amy Facklam, attached heretc as Exhibit “E”.
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2. On or about December 21, 2006, Plaintiff executed a deed of trust naming GreenPoint
Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the “Trustee”, and
encumbering the Property with an indebtedness in the armount of $326,000.00 (“Deed of Trust™),
a true and correct copy of which is attached hereto as Exhibit “A”.

3. In or around June 2009, Plaintiff missed a payment (based upon the recommendation of
the servicer of the Mortgage, at the time).

4. On September 25, 2009, the First Notice of Default was recorded on the title records for
the Property a true and correct copy of which is attached hereto as Exhibit “B”,

5. By filing the First Notice of Default, the Defendant, through its predecessor, initiated a
six year statute of limitations for bringing action against Plaintiff as a result of her alleged breach
of the Mortgage.

6. Onor about July 18, 2011, Recon Trust executed a Notice of Trustee's Sale in the official
records of Clark County Recorder as Instrument No. 20110720-0001856.

7. The Notice of Trustee’s Sale set the date of sale for August 8, 2011.

8. On or about December 5, 2011, a rescission of the First Deed of Trust (“Rescission™) was

filed in the official records of the Clark County Recorder as document 20111205-0000543 a true
and correct copy of which is attached hereto as Exhibit “C”.

9. The Rescission stated:

NOTICE IS HEREBY GIVEN that RECONTRUST COMPANY, N/A/,
Trustee for the Beneficiary does hereby rescind, cancel and withdraw the
Notice of Default and Election to Sell herein described, provided, however,
that this rescission shall not be construed as waiving, curing, extending to,
or affecting any defauli, either past, present or future, under such Deed of
Trust, or as impairing any right or remedy thereunder, and it is as shall be
deemed to be, only an election without prejudice not to cause a sale to be
made pursuant to such Notice of Default and Election to Sell, and it shall
not in any way alter or change any of the rights remedies or privileges
secured to the Beneficiary and/or Trustee under such Deed of Trust, nor
modify, nor alter in any respect any of the terms, covenants, conditions or
obligations therein contained. Said NOTICE OF DEFAULT AND
ELECTION TO SELL under Deed of Trust specifically described therein
was

MOTION FOR SUMMARY JUDGMENT -~ 5
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Recorded on 09/25/2009, as Instrument 200909250003750, in Book
, Page , of the Official Records of Clark County, Nevada.

The DEED OF TRUST affected by this notice recorded on 01//08/2007 as
Instrument No. 0001436 in Book 20070108 Page ., executed by AMY B.
FACKLAM, A SINGLE WOMAN, in Trustor in Clark County, Nevada.

Id.

10. Because the Rescission specifically stated that it did not affect the underlying alleged
breach of the Morigage, it did not affect the statute of limitations,

11. On September 24, 20135, six years after the filing of the First Notice of Default, the statute
of limitations ran.

12. On December 11, 2015, a substitution of trustee was fited as Instrument No. 20151211-
0002092 of the official Clark County Recorder’s records naming Western Progressive-Nevada,
Inc., as Trustee under the Mortgage (“Substitution™),

13. On Janvary 25, 2016, Defendants, through their agents, predecessors, or predecessors’
agents, specifically, Westemm Progressive-Nevada, Inc., filed another Notice of Default and
Election to Sell the Property, in the official tecords of Clark County, Nevada, which was assigned
document number 20160129-0000551 (*"Second Notice of Default™) a true and correct copy of
whtich is attached hereto as Exhibit “D”;

14. Both the Substitution and the Second Notice of Default were filed after the statute of
limitations had run,

15. This suit was filed shortly thereafter.

ili. LEGAL STANDARD FOR SUMMARY JUDGMENT

“A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a
declaratory judgment may, at any time after the expiration of 20 days from the commencement
of the action or after service of a motion for summary judgment by the adverse party, move with
or without supporting affidavits for a surmmary judgment in the party’s favor upon all or any part

thereof.” NRCP 56(a).

MOTION FOR SUMMARY JUDGMENT - 6
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NRCP 56(c) states in periinent part “[t]he judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and admissions on file, togsther with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” NRCP 56(c). Summary judgment is
appropriate when the moving parity is entitled to judgment as a matter of law, and no genuine

issue remains for trial. Foster v. Costco Wholesale Corp., 291 P.3d 150, 153, 128 Nev, Adv. Op.

71 (2012); NRCP 56. A dispute as to a material fact is genuine if there is sufficient evidence for

a reasonable jury to return & verdict for the nonmoving party. Kennedy v. Carriape Cemetery

Services, Inc.. 727 F.Supp.2d 925, 928 (D. Nev. July 19, 2010).2 “Summary judgment is
inappropriate if reasonable jurors, drawing all inferences in favor of the nonmoving party, could
return a verdict in the nonmoving party’s favor.” Diaz v. Eagle Produce Ltd. P'ship, 521 F.3d
1201, 1207 (9th Cir.2008} (citing United States v. Shumway, 199 F.3d 1093, 1103-04 (Sth
Cir.1999)).

IV. ANALYSIS

This action is grounded in one primary claim — a request for declaratory relief asking
this Court to find that, as a matter of law, Defendants are no longer able to execute on their deed
of trust, or otherwise seck any damages as a resuit of Plaintiffs’ alleged breach of the mortgage
related to their Property.

Declaratory relief is available when: (1) a justiciable controversy exists; (2) the
controversy is between parties with adverse interests; (3) the party seeking declaratory relief has
a legally protectable interest; and (4) the issue involved in the controversy is ripe for judicial
determination. Doe v. Bryan, 102 Nev, 523, 525, 728 P.2d 443, 444 { 1986) (citing Kress v. Corey,
65 Nev. 1, 26, 189 P.2d 352, 364 (1948)); see also Douglas v. Don King Productions, Inc., 736
F.Supp 223, 225 (199G).  Here, there is a justiciable controversy — whether the statute of

limitations bars Defendants from enforcing their rights under the Deed of Trust or the related

2 “The Nevada Rules of Civil Procedure are based closely on the federal rules.” Barry v. Lidner,
119 Nev. 661, 669, 81 P.3d 537, 542 (2003).
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note. Clearly, the parties are adverse. The interest which Plaintiffs are seeking to protect is their
ownership of the Property. And, finally, given that the statute of limitations has run — almost a
year and a half ago — the controversy is ripe for judicial determination.

Under Nevada law, the Mortgage is a contract between Plaintiffs and the beneficiary of
the Mortgage. The remedy of any breach of the obligations contained in the Mortgage would be
a breach of contract action. Under Nevada law, a foreclosure of real property pursuant to NRS
Chapter 107 is a remedy available through a breach of contract action. Under Nevada law, no
breach of contract action shall be brought after six years from when the breach is alleged to have
occurred. NRS §11.190.

A statute of limitations prohibits a suit after a period of time that follows the accrual of

the cause of action. Allstate [ns. Co. v. Furgerson, 104 Nev. 772, 775 n. 2, 766 P.2d 904, 906 n.

2 (1988). A statute of limitations conditions the cause of action on filing a suit within the
statutory time period and “defines the right involved in terms of the time allowed to bring suit.”

P. Stolz Family P'ship L.P. v. Daum, 355 F.3d 92, 102 (2d Cir.2004). Such a statute secks to give

a defendant peace of mind by barring delayed litigation, so as to prevent unfair surprises that
result from the revival of claims that have remained dormant for a period during which the
evidence vanished and memories faded. See Underwood Cotton Co. v. Hyundai Merch. Marine
(Am.), Inc., 288 F.3d 405, 408-09 (9th Cir.2002) (providing that statutes of limitations are
concerned with a defendant's peace of mind}; Joslyn v. Chang, 445 Mass. 344, 837 N.E.2d 1107,
1112 (2005) (noting that statutes of limitations prevent stale claims from springing up and
surprising parties when the evidence has been lost). While statutes of limitations are intended to
protect a defendant against the evidentiary problems associated with defending a stale claim, these
statutes are also enacted to “promote repose by giving security and stability to human affairs....
They stimulate to activity and punish negligence,” Wood v. Camenter, 101 U.S, 135, 139, 25
L.Ed. 807 (1879).

“[WThere contract obligations are payable by installments, the limitations statute begins

to run only with respect to each installment, when due, unless the lender exercises his or her

option to declare the entire note due” Clayton v. Gardner, 107 Nev. 468, 470, 813 P 2d 997, 999
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(1991) (citations omitted) (empliasis added). Cowrts will seldom allow lenders to accelerate a

contract obligation unless the “acceleration [is] exercised in a manner so clear and unequivocal

that it leaves no doubt as to the lender's intention.” Id. (quoting United States v, Feterl, 849 F.2d
354, 357 (8ih Cir.1988)). Some “affirmative action by the creditor must be taken to make it

known to the debtor that [the creditor] has exercised his option to accelerate.” Feterl, 849 F.2d at

357.

In this case, due to a downturn in the economy, Plaintiff quickly ran into economic
trouble in the height of the economic crisis. Plaintiff reached out to Defendant (or their
predecessor} for help in 2009. Plaintiff was told that if she was not late on her mortgage, then
Defendant (or their predecessor) could not help her. Plaintiff, in adhering to the advice of the
representafives of Defendant, went late on her mortgage in June, 2009,

Four months later, Defendant took the affirmative action necessary to notify Plaintiff of
its intent to accelerate the Plaintiff’s mortgage. On or about September 25, 2009, Defendant fited
the First Notice of Default. See Exhibit “B”. As part of the First Notice of Default stated that
because there was a failure to pay the “installment of principal and interest plus impounds and/or
advances which became due on 04/01/2009 ... the “beneficiary under such deed of Trust has
deposited with RECONTRUST COMPANY, N.A. such deed of trust and all documents
evidencing obligations secured thereby and has declared and does hereby declare all sums
secured thereby immediately due and payable and has elected and dues hereby elect to cause the

trust property to be sold to satisfy the obligations secured thereby.” Id. (emphasis added). As a

result of this quoted section from the First Notice of Default, Defendant accelerated the Note and
Deed of Trust on September 25, 2009, or the day that the First Notice of Default was executed.
Accordingly, the six year statute of limitations began to run on September 25, 2009.

To date, it is has been approximately six (6) vears and six (6) months since the Defendants
accelerated the mortgage, and yet they have not foreclosed on the Property. While they have
taken numerous steps in the foreclosure process, and there has been some litigation between the
parties prior to this case, any injunctive relief that may have been temporarily provided fails to

have toiled the statute of limitations more than a month.
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As such, Defendants had six (6) years to seek the contractual remedy of foreclosure of
the Property or to otherwise initiate a cause of action for Plaintiff’s alleged default under the Deed
of Trust and related promissory note. Defendants did not successfully seek the contractual
remedy of foreclosure of the Property or to otherwise initiate a cause of action for Plaintiff’s
alleged default under the Deed of Trust and related promissory note within this six year period.

As such, Plaintiffs shall prevail on the merits in this case.

V. CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that this Court enter an Order in
her favor, declaring that the six year statute of limitations will prevent Defendant, HSBC BANK
USA, National Association, as TRUSTEE for DEUTCHE ALT-A SECURITIES
MORTGAGE LOAN TRUST, MORTGAGE PASS-THROUGH CERTIFICATES
SERIES 2007-AR2, and any of its collective agents, employees, attorneys, successors and/or
anyone acting on their behalf, from pursuing any foreclosure sales related to that certain first deed
of trust entered into on or about December 21, 2006, Plaintiff executed a deed of trust naming
GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the
“Trustee”, and encumbering the Property with an indebtedness in the amount of $326,000.00 and
ordering that the Deed of Trust be rescinded from the Clark County Recorder’s records related to
the Property.

Dated this 13® day of April, 2016.
HAFTERLAW

By: W

Jacob {L. Hafter, Esq.

Nevada State Bar No, 9303
68351 W. Charleston Boulevard
Las Veéas, Nevada 89117

Tel: (702) 405-6700

Fax; (702) 685-4184

Counsel for Plaintiff’

MOTION FOR SUMMARY JUDGMENT -~ 10

FACKLAM v. HSBC JOINT APPENDIX

APPX_112




CERTIFICATE OF SERVICE i

2 Pursuant to NRCP 5(b), I certify that I am an employee of HAFTERLAW, and that on
% || this 13™ day of April, 2016, I served a copy of the foregoing MOTION FOR SUMMARY]
* || JUDGMENT as follows:

¥ Electronic Service —By filing a true copy thereof with the district court’s
electronic filing system; and/or

o U.S. Mail—By depositing a true copy thereof in the U.S, mail, first class postage

s prepaid and addressed as listed below; and/or
10
t
11 o Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
s number(s) shown below and in the confirmation sheet filed herewith. Consent to

service under NRCP 5(b)(2)(DD) shall be assumed unless an objection to service by
13 facsimile transmission is made in writing and sent to the sender via facsimile within
24 hours of receipt of this Certificate of Service; and/or

14
15 ot Hand Delivery—By hand-delivery to the addresses listed below.
16 —
i7 Jeffrey 8. Allison, Esq. )
18 Lindsey E. Pena, Esq. :

8, HOUSER & ALLISON, APC P

BEST 19 2900 Paradise Road, Suite 101 :

"g § & g Las Vegas, Nevada 89169

E E; 20 Telephone: 702-410-7593 g

% Efa i 01 :alhson@housgr—law.com f

= :;gn ,O": ?i Ipenai@houser-law.com :

FEEE 7

Attorneys for HSBC Bank USA National Association.

St :

An emploj'ee of HAFTERLAW
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DEED OF TRUST MmN 100013800924365016

DEFINITIONS
Waords used in muitipls sections of this document are defined below and other words are defined in

Sections 3. 11. 13, 18, 20 and 21. Cenain rules regarding the usage of words used in this document are
also pravided in Section 16.

(A) “Security Instrument” means this document. which is dated Dacember 21, 2006

together with all Riders to this document.

(B) "Borrower" is Amy 8. Facklam, A Single Woman

Borrower is the trustor under this Secority Instrument.
(C) "Lender” is GreenPoint Mortgage Funding, Inc.

Lender is a Corporation
organizod and existing under the laws of the Btate of Hew York .
6501
NEVADA-Single Family-Fannie Ma¢/Freddie Mac UNIFORM INSTRUMENT Form 3029 1/01
WITH MERS

-GA(NY) (0507)
Page 1 of 15
VMP Mortgage Solutions. Inc.
(800)521-7291

FACKLAM v. HSBC JOINT APPENDIX

APPX_115




Lender's address is 100 Weood Hollow Drive, Novate, CA 94845
(D) "Trustee" is Marin Conveyancing Corp.

(E} "MERS" is Mongage Electronic Regisiration Systems. Inc. MERS is a scparate corporation that is

acting sofely as a nomince for Lender and Lender's successors and assigne MERS is the beneficiary

under 1his Security [nstrument. MERS is organized and existing under the laws of Delaware, and has an

address and relephone number of P.O. Box 2026. Flint. M1 48501-2026. t2l, (888) 679-MERS.

{F) "Npte" means the promissory note signed by Borrower and daled December 21, 2006

The Note siates that Borrower owes Lender thzee hundred twenty-six thousand and

00/100 Dollars

(U,8. $326,000.00 ) plus interest. Borrower has promised to pay this debl in regular Periodic o
Payments and to pay the debt in full not later than Janumry 1, 2037 :
(G) "Property” means the property that is described below under the heading "Transfer of Rights in the

Property ®

(H) "Loan" means the debt evidenced by the Note. plus interest, any prepayment charges and late charges

due under the Note, and all sums due under this Security Instrument, plus interest,

(N "Riders" mecans all Riders 10 this Security Instrument that are execnled by Borrower. The following

Riders are te be exceuled by Borrower [check box as applicable):

D] Adjustable Rale Rider Condominium Rider [ Second Home Rider
Balloon Rider Planned Unit Development Rider 14 Family Rider
VA Rider [ Biweekly Payment Rider Other(s) [specify]

[x] Occupancy Rider [ rrwerim Interest Rider

(D "Applicable Law™ means al! controlling applicablc fedcral. swate and Jocal statutes, regulations,

ordinances and administrative rutes and orders {that have the effect of law) as weit as all applicable final,

non-appealable judicial epinions.

{K) "Community Association Dues, Fees, and Assessments'” means all ducs. fees, assessmenis and other

charges that are imposed on Bomower or the Property by a cendominium association. homeowners E

associalion or similar organization, . f

(L) "Electronic Funds Trunsfer” means any transfer of funds, other (han a transaction originated by

check. draft. or similar paper instrument. which is initiated through an elecironic ierminal, telephonic

instrument. computer. or magnetic tape so as to arder, instruct. or authorize a financial institution to debit

or credit an accoum. Such term includes. but is aet limited to. point-ofesale transfers, amtomaled teller

machine ransactions, iransfers initiated by telephone, wire (ransfers, and automated clearinghouse

transfers.

[MD) "Escrow [tems” means (hose iteins that are described in Section 3.

(N} "Misccllancons Proceeds” means any compensation, seitlemenl, award of damages, or proceeds paid

by any third party (other than insurance prooeeds paid under the coverapes described in Section %) for: (i)

damage to0. or destruction of, the Property: (il) condemnation or other taking of all or any part of the

Property; (iil) conveyance in lieu of condemnation: or (iv) misrepreseniations of. or omissions as to. the

value and/or condition af the Propesty.

(0) "Mortgage Insurunce™ means insurance protecting Lender against the nompayment of. or defanlt on.

the Loan.

(P} "Perindic Payment" incans the regularly scheduled amount due for (i) principal and interest under che

Note. plus (ii) any amouals under Scotion 3 of 1his Security Instrument,

(@) "RESPA" mecans the Real Estate Setifement Procedures At (12 U.S.C. Section 2601 et seq,) and its

implementing regulation. Regulation X (24 C.F.R, Pant 3500). as they might be amended from time to
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lime, or any additional or suceessor legistation or vegulation that governs the same subject matter. As used
in this Security Tnstrunemi, *RESPA" rcfers (o all requivernents and restriclions that are imposed in regard
to a "federally related morigage loan* even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA.

(R) "Successor in Interest of Borrower” means any party (hat has taken title 1o the Property, whether or
ot 1hat party has assumed Borrower' s obligations under the Nate and/or this Security Instrument,

TRANSFER OF RIGHTS IN THE PROPERTY

The benefleiary of this Security Instriment is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrumen! secures Lo
Lender: (i) the repaymeni of the Loan. and all renewals, exténsions and modifications of the Note: and (if)
the performance of Borrower's covenants and agreements under this Security Instrument and the Nole. For L
this purpose. Borrower immevocably grants and conveys to Trusies. in Lrust, wilh power of sale. the :

following described property located in the connty {Type of Recording Jurisdiction]
of clark {Mame of Recording Jurisdiction]:
As more particularly dascribed in exhibit "A"attached hereto and made a !
part hereof,

E |
Parcel ID Number: 178-04-514-044 which currently has the address of ]
1513 Shetgun Lane {Sticet] Fa—
Hendearsen [City]. Nevada 89014 [Zip Code] :
{"Property Address"):

TOGETHER WITH all the improvements now or hereafter erccted on (he property. and all
casements, appurienances, and fixiures now or hereafler a part of (he property. All replacements and
additions shall also be covered by 1his Security Justrument. All of the foregoing is referred to in this !
Security Instrument as the "Property.” Borrower understands and agrees that MERS holds only legal title :
1o the interests gramed by Borrower in (ks Security Instrument, bul. if necessary to comply with law or
custorn. MERS {as nomiince for Lender and Lender's successars and assigns) has the right: to exercise any
or all af those interests. including. but not timited 1o, the right 1o foreclose and sell the Property: and ta
take any action required of Lender including. but not limited . releasing and canceling this Security
Instnunent.

BORROWER COVENANTS that Borrower is lawfully seised of the esiate hereby conveved end has
tha right to gram and convey the Property and that the Property is uneéncumbered. except for encumbrances
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of record. Borrower warrants and will defend generally the fitle 1o the Propesty against all claims and
demands, subjecl 10 any encuimbrances of record.

THIS SECURITY INSTRUMENT combines unifostn covenants for national use and non-umform
covenants with limited variations by jurisdiction to constitule a uniform security insinument covering veal
praperty.

UNIFORM CCOVENANTS. Borrower and Lender covenant and agree as follows: R

1. Payment of Principal, Interest, Escrow liems, Prepaynent Charges, and Lale Charpes.
Borrower shall pay when due the principal of. and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borower shall also pay funds for Escrow Tlems
pursuant to Section 3. Payments due under (he Note and this Security [nstrument shall be made in U.S.
currency, However, if amy check or other instrament received by Lender as pavment under the Note or this
Security Instrument is renurmed 1o Lender unpaid. Lender may require thal any or all subsequent payments
due under the Note and this Security Instrunem be made in one or more of (he following forms, as
selected by Lender: (a) cash: (b) moncy order: (c) certified check. bank check. ircasurer's check or
cashier's check, provided any such check is drawn upon an instilution whose deposits are insured by a
fedem! agency, instrumeniality, or entity; or (d) Electronic Funds Transfer.

Paymenis are decmed recgived by Lender when received at ihe location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section {5,
Leader may retum any pavment or panial payment if the paymeni or partial payments are insufficient 10
bring the Loan current. Lender may accepl amy pavment or partial paymem insufficient 10 bring the Loan
curtent. without waiver of any rights hereunder or prejudece 1o its rights to refuse suchi payment or panial
payments in (he future, but Lender is not obligated to apply such payments al the time such paymenis are
accepted, IF each Periodic Payment is applied as of its scheduled due date, then Lender nesd not pay
interest on unapptied funds, Lender may hoid such unapplied {unds until Borrower makes paymeni, 10 bring
the Loan current, If Borrower does not do so within a reasonsble period of time, Lender shall cither apply
such funds or return them to Borrower. If not applicd earlier, such funds will be applied to the oulstanding
principal balance under the Note immediately prior to foreclosure. No offsct o claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Naote and this Secudity Instrument ar performing the covenants and agreements secured by this Security
Instrment.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepled and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Note: (b) Fn‘nci duc under the Note: (€) amonnts due under Scction 3. Such payments
shall be applied to ¢ach Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first 1o late charges. second o any other amounis due unger this Sccurity Instniment. and —
then to reduce the principal balance of the Nute, =]

If Lender receives a pavment from Borrower for 5 delinquemt Periodic Payment which includes a ;
sufficicnt amount to pay any lale charge duc, 1he pavment may de zpplied to the delinquent payment and
the late charge. If more than one Pgriodic Payment is outstanding. Lender may apply any paywment received
from Borrower to the repayment of the Periodic Paymenis if. and 1o the exteru Lhat. each payment can be
paid in fuil. To the extent 1hat any excess exisis afier the pay ment is applied to the full payment of one or
more Periodic Payments. such excess may be applied to any late charges due. Voluntary prepayments shall
be applied first 1o any prepayment charges and then as described in the Nofe.

Any application of pavments, insurance proceeds. or Miscellaneous Proceeds fo principal due under
1he Note shall not extend or postpone the due date, or change the amount. of Ibe Periodic Payments.

3. Funds for Escrow Items Borrower shall pay to Lender on (be day Periodic Payments are due
under the Note. until the Note is paid in full, a sum (the "Funds") 1o provide for payment of antounts due
for: (a) taxes and assessents and other items which can attain priority over Lhis Security Instrument as a
lien or encumbrancs on the Property: (b) leasehold payments or grourd rents on the Property. if any. (c)
premivns for any and alf insurance required by Lender under Section 5: and (d) Mortgage [nsurance
premiutns. if any. or any sums payable by Borrower to Lender in liew of ihe pavmem of Mongage
fnsurance premiuns in gccordance with the pravisions of Section 10. These items are called "Escrow
licms.* Af origination or at any time during the term of the Loan. Lender may require that Commaonity
Association Dues. Fees. and Assessments, if any. be escrowed by Borrower, and such dues. fees and
assessments shall be an Escrow [tem. Borrower shall promnpily fumnish to Lender all notices of amourls to
be paid under this Section. Borrawer shall pay Lender the Funds for Escrow Items unless Lender waives
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Borrower's obligation to pay the Funds for any or all Escrow ltems. Lénder may waive Borrower's
obligation 1o pay 10 Lender Funds for any or all Escrow Ttems al any time. Any such waiver may only be
in writing. 1n the cvent of such waiver, Borrower shatl pay directly. when and where payable. the amounts
due for any Escrow Items for which payttieit of Funds has been waived by Lender and. if Lender requires,
shall furnish to Lender teceipts evidencing such payinen! within such time period as Lender may roquire.
Borrower's obligation 10 make such payments and to provide receipts shall for all purposes be deemed 1o
be a covenant and agreement conlained in this Security Instrument. as |he phrase "covenant and agreement”
is used In Section 9. If Borrower is obligawed (o pay BEscrow ltems directly. pursuant to a waiver, and
Borrower Fails to pay (he amount due for an Escrow [tem. Lender may exescise ils rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as fo any or all Escrow Items at any time by a netice given in
accordance with Section 13 and. upon such revocation. Borrower shall pay to Lender all Funds. and in
such aniounts, that are then required under this Section 3. '
Lender may. at any time. collect and hold Funds in an amounl (a) sufficient Lo permit Lender 1o apply
the Funds at the time specified under RESPA. and (b) not to exceed the maximum amourt 2 lender can
require under RESPA, Lender shal) estimate the amount of Funds due on Lhe basis of currenl data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable

.

The Funds shall be leld in an instinmion whose dcposits are insured by a federal agency,
instrumenzality, or enlity (including Lender. if Lender is an institution whese depaosits ar¢ $0 insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no Jaler (han the lime
specified under RESPA, Lender shall not charge Borrower for holding and applying the Funds, anmually
analyzing the escrow account, or verifying the Escrow Hems, unless Lender pays Borrower interest on the
Funds and Applicable Law pernits Lender to moke such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds. Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing. however, that interest
shall be paid on the Funds. Lender shatl give 1o Borrower. without charge. an anrual accounting of the
Funds as required by RESPA.

If there 15 a surplus of Funds held in cscrow, as defined under RESPA. Lender shall account to
Borrower for the excess funds in accordance with RESPA. [f there is a shortage of Funds held in escrow. o
as delined under RESPA, Lender shall noiify Borrower as required by RESPA, and Borrower shall pay to E
Lender the amount necessary to make up the shorfage in accordance with RESPA, but in no more than 12
monthly payvments. If there is a deficiency of Funds held in escrow. ps defined under RESPA, Lender shail .
notify Berrower as required by RESPA. and Bomrower shall pay to Lender the amount necessary to make 3
up the deficiency in sccordance with RESPA. bul in no more than 12 monthly payments. N

Upon payment in full of all sums secured by this Security Instrument. Lesder shall promptly refund !

10 Borrower any Funds held by Lender. .

4. Charges; Liens. Borrower shall pay all taves. assessments, charges. fines, and impositions H
attributable to the Property which can attain pnority over this Security [nstrument. lcasehold payments or i
ground rents on the Property. if any. and Community Association Dues. Fees. and Asscssments, il any. To 1
the extent that these items are Escraw ltems, Borrower shall pay them in the manner provided int Seclion 3. i

Borrower shall promptly discharge any licn which has priority over (his Security Insirument unless
Berrower: (2) agrees in writing to the payment of (he obligation secured by the licn in a manner acceptable
to Lender. but only so long as Borrower is performing such agreement. {b) contests the lien in gooed faith
by. or defends against enforcement of the lien in, legal proccedings which in Lender's opinion operste to
prevent the enforcement of Lhe liea while those proceedings are pending. but only until such praccedings
are concluded: or {c) secures from the holder of the lich an agreement salisfactory w Lender subordinating
the lien to this Security Instramemt, If Lender determines that anv part of the Property is subject to a lien
which can aitain prionity over this Security Instrument. Lender may give Borrower a notice identifying the
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lien. Within 10 days of the date on which that notice is giver. Borrower shall satisfy the lien or 1ake one or
more of the aclions set forth above in this Section 4.

Lender may require Borrower (o pay a one-time charge for a reat eslale lax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall kecp the improvemenis now existing or hereafter erected on
the Property insured against loss by fire, hazards inclnded within the term “extended coverage.” and any
other hazards including. but nol limited to. earthquakes and floods, for which Lender requires insurance,
This insurance shall be maintained in the amounts (including deductible levels) and for the periods ihat
Lender requirss. What Lender requires pursuant 10 {he preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject o Lender's
right to disapprove Borrower's choice. which right shall not be exercised unreasorably. Lender may
Tequire Borrower to pay. in connzclion with this Loan, cither: (a) a one-fime charge for flood zone
determination, cerfification and tracking services: or (b) a one-time charge for flood zene determination
and certification services and subsequent charges cach time remappings or similar changes occur which
reasonably might affect such determination or certification. Bowrower shali also be responsible for the
paymend of any fees imposed by the Federal Emergency Managemenl Agency in connection with the
review of any flood zone determination resubting from an objection by Borrower. :

If Borrower faits 10 maimain any of the coverages described above. Lender may obimin insurance !
coverage. &t Lender's option and Borrower's expense. Lender is wnder ne obligation to purchase any
parficular type or amount of coverage. Therefore, such coverage shall cover Lender, bul might or might
not protect Borrower, Borrower's equity in the Property. or the contents of the Propenty, against any risk.
hazard or ligbility and might provide grealer or lesser coverage than was previously in effeci. Borrower
acknowledges that the cost of (he insurance coverage so obiained might significantly ¢xceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shati
become additional debt of Bormower secured by this Security Instrument. These amounts shall bear interesl
at the Note rate from the daie of disbursement and shall be pavable, wilh such interest. upen notice from
Lender 1o Borrower requesting payment,

All insurance policies required by Lender and renewals of such policies shall be subject 1o Lender's
right to disapprove such policies. shall include a standard morigage clause. and shall name Lender as
morigages and’or as an additional loss payee. Lender shall have the right 1o hold the policies and renewal [
centificates. If Lender requites, Barrower shall promptly give 1o Lender all receipts of paid premiums and E
redewal notices. If Borrower obigins any form of insurance coverage. not olherwise required by Lender,
fot damage to. or destruction of, the Property. such policy shall include a standard morigage clause and
shal) name Lender as mortgagee and/or as an additional loss payee.

In the event of loss. Borrower shall give prompt netice to the insurance carrier and Lender, Lender
wmay make proof of loss if not made promptly by Borcower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds. whether or not the underiying insurance was required by Lender. shalt
be applied to resloration of repair of the Property, if the restoration or repair is economically feasible and
Lender' s security is not lessened. During such repair and restoration period. Lender shall have the righi 10
hold such insurance proceeds until Lender has bad an opportunity 10 inspect such Property fo ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly. Lender may disburse proceeds for the repalrs and restoration in a single pavment or in a series
of progress pavments as the work is completed. Unless an agreement is made in writing or Applicable Law
Tequires inlerest to be paid on such insurance proceeds, Lender shatl rot be required to pay Borrower any
interest or eamnings on such proceeds. Fees for public adjusters. or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
ihe restoration of repair is nol cconontically feasible or Lender's security would be lessened, the insurance
proceads shail be applied to 1he sums secured by this Security Instrument. whether or not then due. with
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the excess. if any. paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2. '

If Borrower abandons the Property. Lender may file, negotiate and setdle anv available insurance
claim and telated matters, [f Borrower does naf respond within 30 days to a natice from Lender that the
insurance carrier has offered to settle 4 claim, then Lender mav negoliale and setile the claim The 30-day
period will begin when the notice is given. In cither event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns 10 Lender (a) Borrower's rights to any insurance
proceeds in an amourt not fo exceed the amounis unpaid under the Note or this Security [nstrument. and
(b) any other of Borrower’s rights {other 1han the right (0 any refund of unearmed premiums paid by
Borrower) under all insurance policies covering the Properiy. insofar as such rights are applicable to the
caverage of Lhe Property, Lender may ust the insurance proceeds either (o repair or restore the Property or
to pay amounts uopaid under the Note or this Sceurity Instrument. whether or nol then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after he execution of this Security Instrument and shall continue {0 occupy the
Propetty as Borrower's principal residence for al least ane year after the date of occupancy. unless Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extcnuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shali not
destroy. damage or impair the Property. allow the Property 1o deteriorale or commil wasle on the
Property. Whether or not Borrower is residing in (be Property, Borrower shall maimain the Property in
otder to prevent the Property from detetiorating or decressing in value due to its condition. Unless it is
determined pursuant to Seclion 5 that sepair or restorstion is not economically feasible. Borrower shalt
promptly repair the Property if damasged to avoid furber deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of. the Property. Borrower
shal be responsible for repairing or restoring the Property only il Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress pavments as 1he work is completed. If the insurance or condemnation preceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's abligation for the completion of
such repair or restoration.

Lender or its agent may meke reasonable entries upon and inspections of {be Property. If it has _
reasonable cause. Lender may inspect the interior of the improvements on the Property. Lender shall give %
Bosrower notice at the time of or prior to such an interior inspeclion specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
pracess, Borrower or any persons or chlitics acting at the diretion of Borrower or with Bomrower's
knowledge or consent gave materially faisc. wmisleading. or imaccurate information or stalements to Lender :
(or failed to provide Lemder with maerial information) in connection with the Loan. Matedal
represemations include. ban are not limited lo. represemations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9, Protection of Lender's Intercst in the Property and Rights Under this Secarity Instrument. If
{a) Borrower fails to perform the covenants and agreements contained in this Secutity [nstrumen, (b) there
is a legal procceding 1hat might significantly affecs Lender's interest in the Property and/or righls under
this Security Instrument (such as a proceeding in bankruptcy. probate. for condermmation or forfeiture, for
eoforcement of a lien which may attain prioriny over this Security Instrument or to enforce laws or
regulations). ar {c) Borrower has abandoned the Property. then Lender may do and pay for whatever is
reasomrble or appropriate to protect Lender's intgrest in the Praperty and rights under this Security
Instrumtent, inclding protecting and/or asscssing the valne of the Property. and securing and/or repairing
the Property. Lender's actions can include, bul are not linited t0: (a) paving any sums secured by a lien
which has prierity over this Security Instrument: (b) appearing in courl: and (c) paving reasonsblie
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attomneys' foes 1o prolect its interest in the Property and/er rights under this Security Instrument, including
its secured position in a bankruptoy proceading. Sccuring ihe Property includes, but is mot limited to.
entering the Property 1o make fepairs. change Incks. replace or board up doors and windows, drain water
from pipes. eliminate building or other code viatations or dangerons conditions. and have utilitics turned
on or off. Alihough Lender may take action under this Section 9. Lender does not have lo de so and is not
under any duty or obligation to do so. 1t is agreed that Lender incurs no liabitity for not taking any or all
actions anthorized under Uiis Section 9.

Any amounts disbursed by Lender under 1his Section 9 shall begome additional debt of Borrower
secured by this Security Instrunent. These amounts shall bear intcresl at the Note rate from the date of
disbursement and shall be payable. with such intercst, upon notice from Lender to Borrower requesting
payment.

IF this Security Insirement is on a leasehold. Borrower shalt comply with all the provisions of the
lease. If Borrower acquires fea title to the Property. the leaschold and the fee title shall nol merge unless
Lender agrees to the merger in writing,

10. Mortgage Insarance. [f Lender raquired Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effecl. If, for any reason,
the Mortgage Lnsurance coverage required by Lender crases 1o be available from the mongage insurer that
previously provided such insurance and Borrower was required to make separalely designated payments
loward the premiums for Morgage Insurance. Borrower shall pay the premiums required to obtain
coverage submantially equivalent to the Mortgage [nsurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mongage Insurance previously in effect. from an siternate
morigage insurer sglecied by Lender. If subsiantially equivalent Mongage Insurance coverage is not
available. Borrower shall continue o pay ta Lender (e amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accepl, use and retain these
payments as a non-refundable loss teserve in licu of Mortgage Insurance. Such less reserve shall be
non-refundable. nobwithstanding the facl thai the Loan is ultimately paid in full. and Lender shall not be
required to pay Borpewer any interest or eamings on such loss reserve. Lender can no lenger require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available. is obtained. and Lender requires
separately designated payments toward the premiums for Mortigage Insurance, If Lender required Morigage
Insprance as a2 condilion of making e Loan and Borrower was required lo make separately designated
payments toward the premiums for Mongage Insurance, Borjower shall pay the premiums required to
maintain Mortgage Insurance in effect. or to provide a non-refundable loss reserve, umtil Lender's _
requirement for Mortgage Lnsurance ends in accordance with any wiitlen agreemen between Borrower and =
Lender providing for such terminalion or until terminatjon is required by Applicable Law, Nothing in this
Section 10 affects Bommower' s obligation to pay interest at the rate provided in the Note.

Morigage Insurance reimburses Lender (or any entity that purchases the Note) for centain losses it :
may incur if Borrower does not repay the Loan as agreed. Borrower is mot 3 party to the Morigage ‘
Insw

rance.

Morigage insurers cvahuate their 1ol risk on all such insurance in foree from lime to lime, and may
enter into agreements with other partics that shate or wodify their risk, or reduce losses. These agreements .
arg on terms and condilions that ate satisfactory (o the morigage insurer and the other panty (or panies) o
these agreemems. These agroements may require 1he morigage insurer fo make payments using any source
of funds that the morigoge insurer may have gvailable (which may include fonds ohtzined from Mortgage i
Insurance premiums). !

As 2 result of these agreements. Lender. any purchaser of the Nete, another insurer. any reimsurer, :
any other entify. or any affiliaie of anv of the foregoing, may veceive (directly .or indirectly) amounts that
derive from (or might be characterized as) a poniion of Borrower's payments for Mortgage Insurance. in
exchange far sharing or modifying the monigage insurer's risk, or veducing losses. If such agreement
provides that an affilinte of Lender takes a share of the insuwrer's rigk in exchange for a share of the
premiums paid to the insuret. the afrangement is often termed “captivé relnsurance.” Further;

(a) Any such apreements will not sffect the amounis that Borrower hws agreed to pay for
Mortgage Ipsurance, or any other terms of the Loan. Such agreements will not increase the amaount
Borrower will owe for Morigage Insurance, and they will not entitle Borrower 10 any refund,
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() Any such agreements will not affect the rights Borrower has - if any - wilh respect to the
Mortgage Ensurunce under the Homeowners Protection Act of 1998 or any other law. These rights
may include the right to reccive certain disclosures, to request and obtain canceliation of the
Mortgape Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a
refund of any Morigage Insurance premiums that were unearned at the time of sach cancellation ox
termination.

11. Assipnment of Miscellaneous Proceeds; Forfeiture All Miscellaneous Proceeds afe herehy
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellancous Proceeds shall be applied to restoration or repair of
the Property. if the restoration or repair is economically feasible and Lender's security is not lgssened.

During such repair and restoration period. Lender shall have the right to hold such Miscellancous Proceeds

wouil Lender has had an opportunity Lo inspect such Property to ensure the work has been compleled to

Lender's satisfaction. provided that such inspection shall be undenaken prompily, Lender may pay for the

repairs and restoralion in a single disbursement or in a series of progress paymenis a5 the work is —
completed, Unless an agrecment is made in writing or Applicable Law requires inicrest to be paid on such :
Miscellancous Procesds. Lender shall noi be required to pay Borrower any imieresl of earnings on such

Miscellancous Progeeds. If the sestoration or repair is not cconomically feasible or Lender's security would

be lessened. the Miscellaneous Proceeds shall be applied to the sums seowred by this Security [nstroment,

whether or not then due. with the excess. if anv. paid 1o Borrower. Such Miscellanzous Proceeds shall be

applied in the order provided for in Section 2.

In the even of a total 1aking, destruction. or loss in value of the Property. the Miscellaneous
Proceeds shall be applied 1o the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower.

In the event of a partial taking. destruction. or loss in value of the Property in which the Gair market
value of the Propery imumediately before the parfial taking. destruction. or loss in value is equal 1o ox
greater than the amount of the sums secured by this Security Instrumem immediately before the partial
taking, destruction. or loss in value, unless Bomower and Lender otherwise agreg in writing, the sums
secured by this Security Tnstrument shall be reduced by (he amonm of fhe Miscellancous Procecds
maltiplied by the following fraction: (a) the total amouml of the sums secored immediately before the
pariial taking. destruction. or loss in value divided by (») the fair market value of the Property
immediately before the partial taking. desiruction. or luss invalue. Any balance shall be paid to Borrower,

In the event of a partial taking. destruction. or loss in value of (he Property in which the fair market
value of the Property immediately before the partial faking. destruclion, or loss in value is less than the )
amount of the sums secured immediatcly before the partial taking. destruction. or loss in value, unless E
Borrower and Lemder otherwise agree in writing. the Miscellancous Proceeds shall be applied to the sums i
secured by this Security Instrument whether or not the sums are Lhen due,

If the Propesty is abandoned by Barrower. or if, after neficc by Lender 1o Borrower (hal the :
Opposing Party (as defined in the rest sentence) offers to make an award to cowle 2 claim for damages. !
Borrower fails to respond 10 Lender within 30 days afier the date tle notice is given. Lender is authorized :
10 collect and apply the Miscellaneous Proceeds either 10 restoration or repair of the Property or fo the '
sums secured by (his Sccunty Insirument. whether or not then due, "Opposing Party” means the third pariy
that owes Borrower Miscellaneous Proceeds or the party against whom Bormower has a right of action in : ;
vegard to Miscellaneous Procceds.

Borrower shall be in default if any action or praceeding. whether civil or criminal. is begun that. in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
imterest in the Propery or tights under this Security Instrumeni. Borrower can cure such a default and, if
acceleration has occurred, reinsiate as provided in Section 19, by causing the action or proceeding to be
dismissed with a nuling thai. in Lender's judgmenl. precludes forfeiture of the Property or other malerial
impairment of Lender's intcrest in the Property ot tights under this Security [nstrument. The proceeds of
any award or claim for damages that ar atiribuiable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid 16 Lender.

All Miscellaneous Proceeds that are not applied 1o restpration or repair of the Froperty shall be
apptied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Noi s Waiver, Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not opetaie to release the liability of Borrower
ar any Successors in [nterest of Borrower. Lender shall not be required to commence proceedings against
any Successor in [mtercst of Borrower or to refuse to extend time for paymenl or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by 1he original
Borrower or any Successors in Inlerest of Borrower. Any forbearance by Lender in sxercising any right or
remedy including. without limitation, Lender's acceplance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be 2 waiver of or
preclnde the exercise of any right of remedy.

13, Joint and Several Liabillsy; Co-signers; Successars and Assigns Bound, Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However. any Boerower who
co-signs this Security Instrament bl does not cxecule the Note (a "co-signer™): {a) is co-signing this
Sccumity [nstrument only (o morigage. grant and convey the co-signer's interest in the Property under the
1erme of this Sccurity Tnsirument: (b) is pot personally obligated to pay the sume sacured by this Security
Instrumient: and () agrees that Lender and any ather Borrower can agree 10 extend. medify. forbear or
make any accommadations with regard to the terms of this Security [astrument or lhe Neote withowt the
co-signer's consant.

Subject to the provisions of Section 18. anv Successor in lmerest of Bomower who assumes
Borrower's cbligations under this Security Instrumeni in writing, and is approved by Lender. shall obtain
all of Borrower's rights and benefits under Lhis Security Insirument. Borrower shall not be released from
Borrower's obligations and labifity under this Security Instrument unless Lender agrees to such release in
writing. The covenams and agreements of this Secority Instrament shall bind (except 2s provided in
Section 20} and benefit the successors and assigns of Lender.

14, Loan Charges. Lender may charge Barrower fees for services performed in connection wilk
Borrower's defanlt. for the purpose of protecting Lender's interest in the Property and rights under (his
Security Insirument, including. but not limited to, attorneys’ fees. property inspection and vaiuation fees.
In repard to any other fecs, 1he absence of express authority in this Security Insument to charge a specific
fee to Borrower shall not be consirued as a prohibition on the charging of such fee. Lender may not charge
fees 1hat are expressly protibited by this Secubity [nstrament or by Applicable Law.

If the Loan is subject lo a [aw which se1s maxinwum loan charges, and that law is finally imerpreted so
that the inferest or ofher loan charges collected or to be cellecied in connection wilh the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount mecessary 1o rgduce the
charge to the permitted limit: and (b} any sums already collecied fremn Borrower which exceeded permitted g
limits will be refunded to Borrower. Lender may choose 10 make this refund by reducing the principal !
owcd under the Note or by making a direct payment 1o Bormower. If a refund reduces principal. the
reduction will be treated as a partial prepayment without any prepayment charge (wheiher or not &
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower witl constilute a waiver of any right of action Borrower might have arising out
of such avercharge. ,

15. Natices. All notices given by Borrower or Lender in connection with this Security Insirument
must be in wriling. Any notice to Borrower in connection with this Security [nstrument shall be deemed to
have heen given 1o Borrower when maited by fisst class mail or when actually delivered 1o Borrower's
notice address if sent by other means. Notice to any one Borrower shall constitutc notice to all Borrowers
unless Applicable Law cxpressly requires otlierwise. The notice address shall be the Property Address
unless Borrower has designaled a subsiitute notice address by rotice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. [f Lender specifies a procedure for reporting Bomower's
change of address. then Borrower shall only repost 4 change of addvess through thai specified procedure.
There may be only one designated notice address under this Security Insirument at any one time. Any
natice 1o Lender shall be given by delivering it or by malling it by firet class mail to Lender's address
staled herein unless Lender has designated ancther address by nolice (0 Borower. Any notice in
connection with this Sceuriny Instrument shall not be desmed to have been giver to Lender until actually
received by Lender. IT any notice required by this Scourity Insirument is alse required under Applicable
Law. the Applicable Law requircment will sangly the corrasponding requirement under this Security
Instrument.
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16. Governing Law; Severability; Rules of Construction. This Security Fnstrument shall be
governed by federal law and the Taw of ihe jurisdiction in which the Propeny is located. All rights and
obligations contained in this Security [nstrumeny are subiject to any requiremenis and limitations of
Applicable Law. Applicable Law miglt explicitly or implicitly allow the parties to agrée by contract or it
might be silent, bul such silence shall nol be canstrued as a prohibition against agreement by contract. [n
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given cifect without the conflicting provision.

AS used in this Security [nsimment: (a) words of the mascullne gender shall mean and include
corresponding neuter words or words of the feminine gender: (b) words in the singutar shall mean and
include the plucal and vice versa: and (¢) the word "may” gives sole discretion swithout any obligation 10
lake any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of 1his Security Instrument. -

18, Transfer of the Property or 4 Beneficial Interest in Borrower. As used in this Section 18, i
*Interest in ihe Propesty™ means any legal or beneficial interest in the Property. including. but not limited
10. those beneficial intcrests fransferred in o bond for deed. contract for deed. instaliment sales gontract of
eserow agresment, the intent of which is the transfer of tifle by Borrower at a Foture date te a purchaser.

If all or any part of the Property or any Intenest in ihe Property is sold or transferved (or if Borrewer
is nol 4 natural person and » beneficial interest in Borrower is sold or transferred) withowt Lender's prior
wtitten consenl. Lender may require immediate payment in full of all sums secured by this Security
Iosiromem. However. this option shall pot be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this oplion. Lender shall give Barrower natice of acceleration. The notice shall
provide a period of not less than 30 days from {he date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior fo the expiration of this period, Lender may invoke any remedies permirted by this
Security Instrument withowt further naotice or demand on Borrower.

19. Borrower's Right ta Reinstaie After Acceleration. If Borrower mesls cerfain conditions,

Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time

prior 1o the earliest of: (a) five days before sale of the Propesty pursuam 1o any power of sale contained in

this Security Enstrument: (b) such other period as Applicable Law might specify for the termination of

Borrower's right 1o reinsiate, or (¢) entry of a judgment enforcing this Security Instrument. Those =]
conditions are that Barrower: (a) pays Lender all sums which then would be due wnder this Security !
Enstrument and the Note as if no acceleration had occurred: (b} cures any defauit of any other covenanis or
agreements: (c) pays all expenses incurred in enforcing this Security Instrament, including. bot not limited
to. reasomable atlornevs' fees, property inspection and valuation fees, and other fees incurred for (he
purpose of protecting Lender's interest in the Property and righis ander (bis Security [nsirument; and (d)
takes such aclion as Lender may reasonably requirc to assure thal Lender's inleress in the Property and
tights under this Security Tastrament, and Borrower's obligation to pay the suns scowred by this Security
Instrwment. shall cominue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or mare of the following forms. as selecied by Lender: (a) cash, (b) money order: (c)
certified check. bank check. treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposils are insured by a federal agency. instrumentality of entity. or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Sccurity [nstrument and obligations secured hereby
shall remain ully effective as if no acceleration had occurred. However. this right to reinstate shalt an
apply in the ease of acceleration under Section 18,

20. Sale of Note: Change of Loan Servicers Netice of Grievance. The Note or a partial interest in
the Mole {together with this Security [nstrument) can be sold one or more times without prior netice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer™) that collects
Periodic Payments due urder the Note and this Security Instrument and performs other morigage loan
servicing obligations under the Note, this Security [nstrument. and Applicable Law. There also might be

:
:
|
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one or imore changes of 1he Loan Servicer unrelaled o a sale of the Note. If there is a change of the Loan
Servicer. Borrower will be given written notice of the change which will stale the name and address of the
new Loan Setvicar, e address 1o which pavments should be madc and any other information RESPA
requires in comnection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than {he purchaser of the Note. the mortgage lean servicing cbligations
1o Borrower will remain with the Loan Servicer or be transferred 1o @ successor Loan Servicer and arc not
assmned by the Note pucchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or b¢ joined 1o any judicial action (as ¢ither an
individual litigam or the member of a class) that arises from the other party’s actions pursuani fo this
Security Insirumment or that alleges that the other party has breached any provision of. or any duty owed by
reason of. this Security Instnument, until such Borvower or Lender has notified the other panty (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party herelo a reasonsble period after the giving of such notice to lake corrective action, If
Applicable Law provides a time period which must elapse before ceriain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opporlunity to core given to Borrower pursuant fo Section 22 and the notice of acceleration given lo
Borrower pursuant o Section 18 shall be deemed 10 salisfy the notice and opportunity 1o take carrective
action provisions of this Section 20,

21. Hazardous Substances As used in this Sectfon 21; (a) "Hazardous Substances" are those
substances defined as loxic or hazardous substances, pollutants, or wasies by Environmental Law and the
following substances: gasoline. kerosene. other flammabile or loxic petrolenr products, toxic pesticides
and herbicides, volatile solvents. materials containing asbestos or formaldehyde. and radioactive materials;
(8} “Emvironmental Law" means federal laws and laws of the jurisdiclion where the Property is located that
relate to health, safery or environmental protection: (¢) "Emvironmenial Cleanup" includes any response
action, remedial action. or removal action. as defined in Environmental Law; and (d) an “Environmental
Condition" means a comdition that can cause. comtribute (6, of olherwise (rigger an Environmental
Cleanup. :

Borrower shall not cause or permit {he presence. use. disposal, storage. or relzage of any Hazardons =
Substances. or threaten to releasz any Hazardous Substances, on or in the Properiy. Borrower shall not do, ’
nor allow anvone ¢lsa 10 do. anything affecting the Property (a) that is in violation of any Eavironmental .
Law. (b) which creates an Emvironmental Condition, or () which, due to the presence. use. or release of a i
Hazardous Substance. creates a condition 1hat adversely affects the value of the Propenty. The preceding I
1wo sentences shall mot apply 1o the presesce, use, or storage on the Property of small quantities of :
Hazardous Substances that are gencrally recognized (o be sppropriate to pormal residential wses and o
maintenance of the Praperty (including. but not limiled fo. hazardous subslances in tonsumer producis). ;

Borrower shall promptly give Lender writien notice of (a) any investigation, clim, demand. lawsuit '
or other action by any governmenta) or regulatory agency or privaie pariy involying the Preperty and any !
Hazardous Substance or Environmenial Liw of which Bomower has acwal knowledge, (b) any ’
Emvirenmental Condition including but no1 limited to. any spilling. leaking. discharge. release or threat of
rclease of any Hazardous Subsiance, and (c) any condition caused by the presence. use or release of a
Hazardous Substance which adversely affecis ihe value of (he Property. If Barrower leamns, or is nolified
by any povernmental or regulatory zuthority. or any privaie party. that any removal ar ather remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all nzgessary
remedial actions in accordance with Eswvironmenal Law, Naothing herein shall ¢reste any obligatien on

Lender [or 2n Environmenial Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender funther covenant and agree as follows:

21, Aceeleration; Remedies. Lender shall give aotice to Borrower prior to scceleration fellowing
Borrower's breach of any covenant ar apreement in this Securily Imstrument (but net prier to
acceleration under Section 18 unless Applicable Law provides otherwise). The rotice shall specify: (a)
the default; (b) the action required o cuve the defauit; (c) n date, hot less than 30 days from ¢he date
the notice is given to Borrawer, by which the default must be cured; and (d) that failure to cure ihe
default on or before the date specified in the notice may result in acceleration of the sumns secured by
this Securfty Instrament and sale of the Properly. The notice shall further iaform Borrower of the
right to reinstate after accelerution and the right to bring a court action to assert the oon-existence of
a default or any other defense of Borrower to dcceleration amid sale, If the defaull is not cured on or
before the date specified in the notice, Lender at its option, and without further demand, may invoke
the power of sale, Including the right to accelerate full payment of the Note, and any other remedies
permitted by Applicable Law, Lender shall be entitled to collect all expenses incurred in pursuing the
remedies provided in this Sectlon 22, incleding, but not lismited to, reasanable atlorneys' fees and
costs of title evidence

If Lender invokes the power of sale, Lender shall execute or cause Trusice to execule written
notlce of the pecurrence of an event of default and of Lender's election te canse the Properiy to De
sold. und shall cause such notice to be recovded in each county in which any part of the Propecty is
lacated. Lender shall mgil copies of the notice as preseribed by Applicable Law to Borrower and ta
the persons prescribed by Applicable Law, Trustee shall give public natice of sale to the persons and
in (he manner prescribed by Applicable Law. After the time required by Applicable Law, Trusiee,
without demend on Berrower, shall sell the Property at public auction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more parcels and In any
arder Trustee determines, Trustee may postpone sale of all or any parce! of the Property by public
announcement at the time and place of any previously scheduled sale. Lender or its designes may
purchase the Property at any sale,

Trustee shall deliver to the parchaser Trustec's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitaly in ibe Trustee's deed shall be prima facie
evidence of the truth of the statements made thercin. Trustee shall apply the proceeds of the sale in _
the following order: (2} to ait expenses of the sale, including, but wot limited to, reasonabie Trustee's E
and atiorneys' fees; (b} to all sums secured by this Security Instrument; and (c) any excess to the
person or persons fegally entitled to it

23. Reconveyance. Upon pavimeni of al) sums secured by this Security Instrwment, Lender shall i
request Trustes to reconvey the Properly and shall surrender this Security Inswument and all notes r—
evidencing debt secured by this Security Instrument to Trustes. Trustee shall teconvey the Property :
without warranty to the person or persons legally entitled 1o it. Such person or persons shall pay any .
recordation costs. Lender may charge such person or persons a fee for secomveving the Property, but only H
if the fee is paid 1o o third party (such as the Trustec) for services rendered and the charging of the fee is
permitted under Applicable Law. H

24, Substitute Trustee. Lender at its option, may from time to time remeve Trusiee and appoint a ;
succeseor frustee to any Trustee appointed hereunder. Withoul conveyance of the Property, Lhe successor
trustee shall succeed to all the litle, power and duties conferred wpon Trustee her¢in and by Appficable

Law.
25, Assymtption Fee. [F there is an assumption of this foan. Lender may charge an assumption fee of
.5 $900.00 .
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RY SIGNING BELOW. Borrower accepls and agrees 1o the terms and covenants comained in this

Security Instrument and in any Rider execuled by Borrower and recorded with it

Wilnesses:
(Seal)
-Barrower
{Seal) {Seal)
-Borrower -Borrower
{Scal) {Scal)
-Borrower -Borrower
{Seal) (Scal)
-Borrower -Borrower
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STATE OF NEVADA )Qp(*
COUNTY OF (™ ooV,

This instrument was acknowledged beflore me on De,cg;w\\b PPN a@.ﬂ 20 Lby
Amy B. Facklam

" -

Mail Tax Statements To:

Amy R. Facklam
ANITA KAUFFMAN
1513 shotgun Lane, Hendarson, NV B5014 NOTAAY PUBLIC
STATE OF NEVADA

Appt. No. 06-10338%-1
My Appd. Expirss Fab. 23, 2010
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EXHIBIT 'A'

LOT ONE (1) IN BLOCK ONE (1) OF CANDLE CREEK UNIT NG, 1, AS SHOWN BY MAP
THEREOF ON FILE IN BOOK 29 OF PLATS, PAGE 83, AND AMENDED BY THAT CERTAIN
CERTIFICATE OF AMENDMENT RECORDED FEBRUARY 13, 1989 IN BOOK 890213 AS
DOCUMENT NO. 00542 OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, NEVADA.
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ADJUSTABLE RATE RIDER

THIS ADJUSTABLE RATE RIDER is made this 21st day 0 December , 2006 .
and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed
of Trust, or Security Deed (the "Security Instrument") of the same date given by the -
undersigned (the "Borrower") to secure Borrower's Adjustable Rate Nole (the "Note™) to :
GreenPoint Mortgage Funding, Ine,

(the “Lender”) of the seme date and covering the Property described in the Securlty
Instrument and Ipcated at; 1513 Shotgun Lane, Henderson, NV B9014

{Property Address]

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY
INTEREST RATE AND MY MONTHLY PAYMENT. INCREASES IN THE
INTEREST RATE WILL RESULT IN HIGHER PAYMENTS. DECREASES [N THE
INTEREST RATE WILL RESULT IN LOWER PAYMENTS.

ADDITIONAL COVENANTS. in addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:

P
i
£
b
i

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interest rate of &.875 %. The Note provides
for changes in the interest rate and the monthly payments, as follows:

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Change Dsatas

The interest rale | will pay may change on the fizat day of January , 2012 ,
and on that day every 6th month thereafter. Each date on which my interest rate
could change is cafted a "Change Date.”
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{B) The Index

Beginning with the first Change Date, my inlerest rate will be based on an Index, The
*Index" is: the average of interbank offered zrates for six-month U.8.
dollar-denominated depuaits in the Londem market ("LIBOR").

The most recent Index figure avallable as of the date: (2] 45 days [
before each Change Date i called the "Current Index.”

If the Index is no Jonger available, the Note Holder will choose a new Index ihat is based
upon comparable information. The Note Holder will give me notice of this choice.

{C) Caieulation of Changes
Bafore each Change Date, the Note Holder will calculate my new interest rate by adding

Two And 75/100 percentage points
{2.150 %3 to the Current Index. The Note Hoider will then round the resuit af
this addition to the [X] Nearest Next Mighest || Next Lowesi one-sighth of

ane percentage point (0.125 %). Subject

to the limits stated in Section 4(D) belnw, this routed amount will be my new interest rate

uatil the next Change Date. _

[] The Note Holder will then determine the amount of the monthly payment that would be

sufficient to repay the unpaid principal | am expecled ta owe at the Change Date in full on the

maturity date at my new interest rate in substantially equal payments. The result of this =
calculation will be the new amount of my monthly payment.

[ 1tnterest-Only Pariod r

The “Interest-only Period” is the period from the date of this Note through
Q1/01/2017 . For the inlarest-only period, after calculeting my new intarest rate ;
a5 provided ahove, the Note Hoider will then determine the amount of the rmonthly payment :
that would ba sufficient to pay the interest which accrues on the unpaid principal of my loan.
The result of this calculation will be the new amount of my monthly payment.

The *Amortization Period® is the peried after the interest-only period. For the
amortization period, after calculating my new interest rate as provided above, the Note Holder i
wlll then determine the amount of the monthly payment that would be sufficient to repay the :
unpaid principal that | am expected to owe at the Change Date in full on the Maturity Date at
my new interest rata in substantially equal payments. The result of this calculation will be the

new amount of my monthly paymant.
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(D) Limits on Interest Rate Changes
{Pleasa check appropriate boxes; If no box is checked, thera wili ba no maximum limit on

changes.)

| (1) There will be no meximurn limit on interest rate changes.
{2) The interest sata | am required to pay at tha first Change Dats will not be greater
than % or less than %.

1 (3) My interest rate will never be increased or decreaset on any single Change Date
by more than

percentage points { %) from the rate of interest | have
been paying for the preceding perind,
(4) My interest rate will nsver be greater than 11.875 %, which is called
the "Maximum Rate."

] (5} My interest rate will never be less than %, which is called the

"Minimum Rate.”
(8} My interest rate will never be less than the initial interest rate.

ix] (7) The interest rate | am raquired to pay at the first Change Date will not be greater
than 11.875 % or less than 2.750 %, Thereafter,
my interest rate will never ba increased or decreased on any single Change Date by
more than 1.000
percentage points ( 1.000 %) from the rate of interest | have
been paying for the preceding period,

(E)} Effective Data of Changes
My new interest rate will become effective on each Change Pate. | will pay the amount

of my new monthly payment beginning on the first monthly payment dale after the Change
Date unlil the amount of my monthly payment changes again.

{F} Notica of Changes

The Mote Holder will deliver or mail to me a notice of any changes in my interest rate and
the amount of my manthly payment before the effective date of any change. The notice will
include {nformation required by law to be given to me and also the title and telephone number
of a parson who will answer any question | may have fegarding 1he notice.
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Uniform Covenant 18 of the Security Instrument is amanded to read as follows.

Teanster of the Properly or a Benaficial Intevest in Borrower. As used in this
Saction 18, “Interest in the Preperty" means any legal or beneficial interest in the
Property, including, but not limited to, those beneficial interests transferred in a -
bond for deed, contract for deed, installment sales contract or escrow apresment, :
the intent of which is the transter of litle by Borrower at a fulure date 1o a
purchaser.

If all or any part of the Property or any Imerest in the Property Is sold or
transferred (or if a Sorrower is not a natural person and a beneficial intersst in
Berrower is sold or transferred) without Lender's prior written consent, Lender may
require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited
by Applicable Law. Lender aiso shall not exercise this option if: (a) Borrower causes
to be submitted to Lender information required by Lender to evaluats the intended
transferee as if a new loan were being made to tha transferee; and (b) Lendar
reasonably determines that Lender's security will not be impaired by the loan
assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acgeplable ta Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee
as & condition to Lender's cansent ta the loan assumption. Lender alse may require Frm—
the transferee to sign an assumption agreement that is acceptable to Lender and that é
obligates the transferea to keep all the promises and agreements made in the Note
and In this Security Instrument. Borrower will continue to be obligated under the
Note and this Security Instrument unless Lender releases Barrower in writing.

If Lender exercises the option to require immediate payment In full, Lender shall
give Borrower netice of acceleration. The notice shall provide a.period of not less
than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security (nstrumeni. !f Borrower
fails to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitied by this Securily Instrument without further notice or demand on

Borrow er.

6502,
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained

in this Adjustable Rate Rider.

(Seal)

Amy B, Fagklam =Borrow

-Borrower

(Seal}

(Seal)
-Borrower

{Seal)

-Borrower

{Seal)

-Borrower

(Seal)

-Borrower

{Seal)

-Borrow er

ARMR-0]-018 Rev 6406
Page 50f 5
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT OEVELOPMENT RIDER is made this 21st day of
December, 2008 , and is incarporaled into and shali be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the
"Security Instrument”) of the same date, given by the undersigned {the "Borrower®) fo -
secure Borrower's Note t0 GreenPoint Mortgage Funding, Ine. :

(the “Lender”) of the ssme date and covering the Property described in the Securlty
Instrument and located at: 1513 Shotgun Lane, Kenderaon, NV 85014 ;

[Property Address)
The Property includes, but is not limited t0, & parcel of {and improved with a dwelling,
together with other such.parcels and certain common areas and facilities, as described in
Declaraticon »f Covenanta, Conditions, and Restrictions

(the "Dsclaration"), The Property is a pat of a planned unit development known ss
Candle Cxeak

[Name of Planned Unit Development] E
{the "PUD"}. Tha Property also includes Borrower's inlerest in the homeowners association or L
equivalent entity owaing or managing the common aress and facilities of the PUD (the
"Dwners Association”) and the uses, benefits and proceeds of Borrower's interest.

PUD COVENANTS. In addition to the covenants end agreemenls made in the Security
instrument, Borrower and Lender further covenant and agree a5 follows:

A. PUD Ohligations. Barrower shall parform all of Borrow er's obligations under the PUD's
Constituent Documents. The "Conslituenl Documents” are the (i) Declaretion; (i) artigles of
incorporation, trust instrument or any equivalent document which creales the Owners
Association; and (ili) any by-laws or other rules or regulations of the Cwners Association.
Bofrower shall promptly pay, when due, all dues and assessments Imposed pursuant to the
Constituent Documents.

6501
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B. Property Insurance. So long as the Owners Assoclation maintains, with a generally
accepted insurance carfrier, a "master” or “blanket" policy insuring the Property which Is
satisfactory to Lender and which provides insurance coverage in the amounts (including
deductible levels), for the periods, and against loss by fire, hazards included within the term
“extended coverage,” and any other hazards, including, but not limited to, earthquakes and
floods, for which Lender requires insurance, then: (1) Lender waives the provisian in Section 3 -
for the Pariodic Payrnent to Lender of the yearly premium Installments for properly insurance :
on tha Property; and (i) Bortower's obligation under Section S {o mairtain property (nsurance
covarage on the Property is deemed satisfied to the extent that the required coverage Is
provided by the Owners Association policy. i
What Lender requires as a condition of this waiver can change duiing the term of the :
loan,

Borrewer shsll give Lender prompt notice of any lapse in required propeity insurance
coverage provided by the master or blanket policy.

in the event of a distribution of property instrance proceeds in lisu of restoration or
repair following a loss to the Property, or to common areas and facilities of the PUD, any
proceeds payable to Borrower are hereby assigned and shall be paid to Lender. Lender shall
apply the proceeds to the sums sacured by the Sacurity Insirumsant, whether or net then due,
with the excess, if any, paid to Borrower,

C, Public Liability insurance. Borrower shall 1ske such actlons as may be reasonable to
insure that the Owners Association maintains a public liability insurance policy acceptable in
form, amount, and exient of coverage to Lender. )

D. Condemnation. The procesds of any award or claim for damages, direct or
consequential, payabla to Borrow er in connection with any condemnation or olher taking of all g
or any part of the Property or the common arsas and facilities of the PUD, or for any —
conveyance in lieu of condemnation, are hereby assigned and shall be peid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
pravided in Section 11,

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with ;
Lender's prior written consent, either partition or subdivide the Properiy or consent ta: (i) the
abandonment or termination of the PUD, except for abandonment or termination required by
law in the case of substantial destruction by fire or other casualty or in the case of a taking !
by condemnation ¢r eminent domain; (i} any amendment 1o any provision of the “Constituent
Documents™ if the provision is for the express benefit of Lender; (i) termination of i
professional management and assumption of self-management of the Owners Association; of :
(iv) any action which would hava the effect of rendering the public liability insuraice coverage
maintalned by the Owners Association unacceptable to Lender.

F. Remedies. if Borrower does not pay PUD dues and assessments when due, then
Lender may pay them, Any amounts disbursed by Lender under this paragraph F shall become
additional debt of Borrower secured by the Security Instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of
disbursement at the Note rate and shall be payabte, with interest, upon notice Irom Lender to

Borrow er requesting payment.
6501
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in
this PUD Rider.

(Beal)
_-Borrower .
{Seal) (Seal)
-Borrower -Borrow er
(Seal) {Sealj
-Borrower -Borrow er
{Saal) (Seal)
-Borrower -Borrowear _
6501 ’_
VMPE-ZR (0411).01 Page 3 of 3 Form 3150 1/01 .
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OCCUPANCY RIDER TO MORTGAGE!
DEED OF TRUST/SECURITY DEED

THE QCCUPANCY RIDER is made this 21st day of December, 2006, and is incorporated into and shalf be
deemed 1o amend and supplement the Mortgage. Deed of Trust or Security Deed (the “Security Instniment™) of the
same date given by the undersigned (the ~Borrower™) to secune Bormawers Nate (the ~"Note™) to GreenPoint
Mortgage Funding, Inc. (the “Lender”) of the same date and covering the property described in the Security
Instrument and located at:

1513 Sholgun Lane, Henderson, NV 89014
(“Property Address™)

ADDITIONAL COVENANTS. In addition io the covenants and agreemenis made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:

That the above-described property will be personally accupied by it Borrower as their principal residence
within 60 days after the execution of the Securiry Instrument and Borrgwer shall continue to occupy the
property as (heir principal residence for a1 least one year after the date of occupancy. unless Lender
otherwise agrees in writing, which consent shall not be unreasonably wilhheld.

That if residency is not cstablished as promised dbove as well as in the Security Instrument, the Lender
meay. without further notice, laks any or atl of the fotlowing actions:

increase the interest rate on the Note by one-half of one percent (¢.500%) per anmm on a
fixed-rate loan or increase the Margin on &n Adjustable Rate Note by one-half of one pement
(0.500%) per annum and to adjust the principal and interost payments lo the amount required lo
pay the loan in full within the remaining term:; and/or -

charpe & mon-owner oocupancy rate adjustment fee of two percent (2.00%) of the original
principal balance and/or

fequire pavment to reduce the onpaid principal balance of the loan to the lesser of (1) 70% of the
purchase price of the propenty or (2} 70% of the appraised value a1 the time the loan was nade.
The reduction of the unpaid principal balance shall be dug and pavable within thirty (30) days
following receipt of a written demand for payment. and i aot paid within thirty (30) days will
constitute a default under the terms and provisions of the Noje and Security instrument, and/or
dectare a default under the terms of the Note and Security [nstrumetit and begin foreclosure
proceedings, which may result in the sale of the above-described propeny: and/or

refer what is believed 1o be fraudulent acls to the proper authorilies for prosecution, It is a federal
crime punishable by fine or imprisonment. or both. to knowingly e any [alse sialemenis or
reports for the purpose of influcncing in any way the action of ihw Lender in mming a loan on
the above pmren)‘ under the provisions of TITLE 18, UNITED STATES C%DE. ECTIONS
1010 AND 1014,

6301
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10 is funiher undersiood and agreed thal anv forbedrance by the Lender in exercising any right or remedy given here,
or by applicable law. shall not be a waiver of such dght or remnedy.

Shoutd any clause. section or part of this Cccupancy Rider be held or declared 10 be void or illegal for any reasen,
all other clauscs. sections or parts of this Occupancy Rider which can be effected withour such illegal clause,
seclion or pant shall nevertheless continue in full force and effect.

Tt is furthier specifically agreed that the Lender shall be entitled to collect all reasonzble costs and expenses incurred
in pursuing the remodics set forth above. including but not limited to. reasonable attorney's fees.

BY SIGNING BELOW. Bomower accepts and agrees to the lerms and covenanis contained in this Occupancy
Rider.

{Borrower)

(Barrower) (Borrowery

{Bormewer) {Bamrowsr)

(Bom“-«) (Borrower)

6501
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Ingt#:200909250003750 Fees:$65.00 N/C Fee:$0.00 09/25/2009 02:56:26 PM
Receipt#:71700 Requestor:FIRST AMERICAN NATIONAL DEFAULT TITLE INSURANCE
CONCORD Recorded By:RNS Pgs:2 DEBBIE CONWAY CLARK COUNTY RECORDER

RECORDING REQUESTED BY:
WHEN RECORDED MAIL TO:
RECONTRUST COMPANY

2380 Performance Dr, TX2-985.07-03
Richardson, TX 75082

TS No. 09-0144623
Title Order No. 4267567
APN No. 178-04-514-844 ] E—
Property Address: . :
1513 SHOTGUN LN
HENDERSON, NV 89014
NEVADA IMPORTANT NOTICE

NOTICE OF PEFAULT/ELECTION TO SELL UNDER DEED OF TRUST

NOTICE IS HEREBY GIVEN THAT: RECONTRUST COMPANY, N.A_, is the duly

appointed Trustee under a Deed of Trust dated 02/21/2006, executed by AMY B.

FACKLAM, A SINGLE WOMAN as Trustor, to sectre certain obligations in favor of

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. as beneficiary

recorded 01/08/2007, as Instrument No, 0001436 (or Book 20070108, Page ) of Official

Records in the Office of the County Recorder of Clark County, Nevada. Said obligation

inctuding ONE NOTE FOR THE ORIGINAL sum of $326,000.00. That a breach of, and

defanlt in, the obligations for which such Deed of Trust is security has occurred in that

payment has not been made of

FAILURE TO PAY THE INSTALLMENT OF PRINC[PAL, INTEREST AND

TMPOUNDS WHICH BECAME DUE ON 06/01/2009 AND ALL SUBSEQUENT -
INSTALLMENTS OF PRINCIPAL, INTEREST AND IMPOUNDE, TOGETHER
WITH ALL LATE CHARGES, PLUS ADVANCES MADE AND COSTS INCURRED

BY THE BENEFICIARY, INCLUDING FORECLOSURE FEES AND COSTS i
AND/OR. ATTORNEYS' FEES. IN ADDITION, THE ENTIRE PRINCIPAL AMOUNT L
WILL BECOME DUE ON 01/01/2037 AS A RESULT OF THE MATURITY OF THE 5
OBLIGATION ON THAT DATE.

That by reason thereof, the present beneficiary under such deed of trust has deposited i
with RECONTRUST COMPANY, N.A. such deed of trust and all documents evidencing i
obligations secured thereby, and has declared and does hereby doclare all sums secured
thereby immediately due and payable and has elected and does hereby elect to cause the

trust property to be sold to satisfy the oblipations secured thereby.
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Instrument # 200908250003750 Page: 2 End of Document

NOTICE
You may have the right to core the default hereon and reinstate the one obligation
secured by such Deed Of Trust above described. Section NRS 107.080 permits certain
defaults to be cured upon the payment of the amounts required by that statutory section
without requiring payment of that portion of principal and interest which would not be
due had no default oceured. Where reinstatement is posaible, if the default is not cured
within 35 days following recording and mailing of this Notice to Trustor or Trustor's
successor in interest, the right of reinstatement will terminate and the property may there
after be sold. The Trustor may have the right to bring court action to asgert the non
existence of a default or any other defense of Trustor to aceeleration and sale,

Te determine if reinstaternent is possible and the amount, if any, to cure the default,
contact: BAC Home Loans Servicing, LP, c/o RECONTRUST COMPANY, 2380
Performance Dr, TX2-985-07-03, Richardson, TX 75082, PHONE: (800) 281-8219.
Should you wish to discuss possible options for loan modification, you may contact the
Home Retention Division at 1-300-669-6650. 1f you meet the requirements of Section
NRS 107.085, you may request mediation in accordance with the enclosed
Election/Waiver of Mediation Form and instructions. You may also contact the Nevada
Fair Housing Center at 1-702-731-6095 ar the Legal Aid Center at 1-702-386-1070 for

assistance.

DATED: September 25, 2009 RECONTRUST COMPANY, N.A,, as agent for :
the Beneficiary !
By: FIRST AMERICAN TITLE, as Agent i
Theatotte Ol omas; AsSesTant” ‘

State of: California ) Secealney’ |

County of: _&M) : o :

On 9 A3 02 before me YDA, DAl _, notary public,

personally appeared &5 __, personally

known to me (or proved to me on the basis of satisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to within instrument and acknowledged to me that
he/she/they executed the same in his/her/their autherized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
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Inat # 201112050000543
' : Fees; $18.00 i
N/C Feg: $7.00 ; [
12/08/2011 08:21:11 AN
Reosipt #: 997407
Requestor: [
" DOCUMENT PROCESSING 8OLUTK f

RECORDING REQUESTED BY:

' RECORDED MALL TO: Recorded By SCA Fye: 2 |
o SHOTOUN LN . DEBBIE CONWAY :
HENDERSON, NV 85012 CLARK COUNTY RECORDER !

NVRESC_2001.1L.0_112011

TS No. 00-0144623 ' ; ‘ ,
Title Order No, 4267567 : _ T
APN No, 178-04-514-044 '

RESCISSION OF ELECTION TO DECLARE DEFAULT
i X . NEVADA
NOTICE 18 HEREBY GIVEN that RECONTRUST COMPANY, N.A., Trustze for the Beneficiary does
hereby reseind, cancel and withdeaw the Motia of Default and Elestion to Sell hereinafier describad,
provided, however, that this reseission shall ot be construed as waiving, curing, extending to, or affecting
any defimlt, sither past, present or fature, under such Deéd of Trust, or ay impairing any right or remedy
therender, and it i and shall be deomed o be, only &n slection withowt prejudies not to calse s sale o be
masde pursuant ta sich Notice of Defauit and Election to Soll, and it shall not in any wey alter of change any
of tho rights romedies or privileges secured to Benefitiary and/or Trustes under such Deed of Trust, nor-
imodity, nor alfer In any respect any of the tsrms, covenaats, conditions or cbHgations therein contained.
8afd NOTICE OF DEFAULT AND ELECTION TO SELL under Dead of Trust specifically described
therain wag; . .
Recorded on 09/25/2009, as strument No. 20090%250003750, in Book » Pags '
of Offictal Records of Clark County, Nevada. j j
The DEED OF TRUST affected by this notice recorded on $1/08/2007 es Instrument No, 000436 in Bock = —
20070108 Pags ., executed by AMY B, FACKLAM, A SINGLE WOMAN , 28 Trustor in Clatk County,

Nevada.

i.
1
5
i
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DATED: Decomber 01, 2011 RECONTRUST COMPANY, W.A.

. . Tm , BYL::.&&MA&&@%&LLZLL L
State oft ) Lauura Ballsy. AVP |

County of __, }

on_A2] !Iéwl W Elsfe Kroussakis , personally appeared
, imow to me {or proved to'me on the oath of

———  oritrough 0 be the persen whose name is subscribed to the
. foregolng Istrument and ackuowledged to me that ke/she executed tha same for the purposes and
consideration therain expressed,
- Witness my hand and officls! seal.

- N LS KROUSSAKIS
Notary Pubfi
Public's Signature STATE OF TEXAS

"ty Comem_ g, 10-74+15
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Irets: 2B180925-0009551
TR I IOTSIE206A-4 ;f;mﬁ‘::z;%::w |
3 E GHDSAD AR
Requesizn

AN 1TR-D4-5 08N

WHEN 81ECOROED WA T0:
Western Frogresave - Nevara, Fur, PRESILN TITLE T35
Nasthpark Teme Cenrer Hrcardsd By VDD Pga: 7
1000 Abrermathy Ref 28 Bl 400, Swite 200 DEBBIE CONWAY
Atfania, to4 3328 CLARK SOUNTT RECORDER

T8 Ho: 20500 2060
TH Drder Ma: §S0%-V-2737247

Ehe mmlersigred herch HS G2 Teee 1 i et % TUTTeY RUMBEY CnCuzieed m vy, JugTmiL, ’ o -
NOTICE OF DEFAULT AND ELECTEION T SELL REAF. PROPERTY
UNDER THE DEER DF TROST

P YOUR FROFERTY 18 IN FOMECLOSTURE BRCALSE VOU ARE BEHINGD IN YOER PATMENTS [T
BlAY B SULE WITHOUT ANY CORRT ACTIEON, and yin aay have the logel right te brimg, wour acepumt
irtey oo samding by peaging off of your post duv puyments phes pesmitied omes ped expensce within the Hime
pemibicd Byl o reinsiatement of sour acconnt, whick: s normelly fve business dovg pror te dhe date g tor
the snde of ome poaperty, 3 the prapeny Is owneroceupied. Mo sle doe may fro set watd] Threw mombs Fo he
i this rotfve of Feflt may be secirded fuhich date of rmoardating appears on thie noticel. VOU MAY HAVE
A RBIGHT T PARTICIEATE IN THE STATE OF NEVADA FORECLOSTRE METESTION PROCRAM
IF TEHE TIME TO REQUEST MEDLATHIN HAS NgT FXFIRED.

Witile yistr propeety is 3 fanerlasies, vow sl must pay o obligstions [sech 2 aesree and tus) TeepETedl

by your nate and deed of wust or morpape., I rou foil 1o make it puyeeents on the boas, oy Thxes un The - o
PEOpErly, sl msuance o e PeperTy. G pay wher ablipyiens ot cequired in tee moe and dend of trost or ! —
nmntgmg, the beeficianry wr margmpee way ksise tad you do o B order to refnsate your aroount in pond '
standing. I exddition, the bonefivisey or murlgeges Way roquite a8 & condition of roimstleron dat ygu. provide 1 :
reiable writie avideice G yon paid all senior lens, propacty taxes, and kasand insurang TR : _

Upens your writeen roguest, 1he bepeficiary ue muorages witl give vou o woitien femizption 9 he eatie s
i st ey, Vol migy st e b pay the ethre unpos pectian of your acoount. even teagh Gl pryviment wag
slemanded, bul yon oust pay afl amoves i Jefalt st the lime payiment is made. Hesover, ven ond your
beraficiary or reomgagee may moially agree in writing pesor o e fise the aslice of sile in pested (which may
naet e gaplier tham the three mpnih pordied stated abovel to, wnons otfer thy IT7 prowide additioml Eme i
wieieh tge o thas ulult B soomafier of Thee property or odwerwiss, or (1) estabbid 3 sehedule of payments i order
tis St yoer chefaale: or Bof £15 sd (2%

L
H

#

‘ Peallcawing the expirsifon of e dime perice selfizmed w0 in the Gret pumgraph of Sis wefee, wiliss fhe uhlipalinn
1 brivg foreclosd wpan or 2 separale wrilten agreement hetween you and yoze seciio: P & henger perind, w0
Tovvwe: el Gives Tl righ 20 stop the sale of veur peoperty by meving the entine amewnt Sesanded w you credioe
Yachuded with this M¥attes of Befadt, please soe *Exhibit 4" - Nevadas HUTD Appreved Boosing Connseling
Ageney Comtacts for a ¥sting of local hiwdng counseling agsueies agproved by the United Siates
Vepariment of 1lousing and Drba Pevelopament (IN0H0,

Wagsior 3.1 WV NODISTS Page | gf 4
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i
} - NOTICE QF DEFAULT AN ELECTION 0 SELL REAL PROFINTY l
! UNDER THE BEED OF TRUST |

] NOTICE I8 HERERY GIVEN TIAT: WESTERN PROGRESSIVE - WEVARA, INC. ix the dulr appainiel :
i Trosiee vider o Lwed of Frost dared 1202072006, el By ARTY B. FACKLAM, A SINGLE WOMAN, as i
; rusler i faver of GREENPOINT MORTGACGE FUMDBING, INC., AR LENDER, MORTEAGE r
ELECTROMIC REGISTRATICN SYSTEMS, INC., 4% BUNEFICTARY, recorded EASCER0T, under )
mrelenrnuent sies, 2TMGOR-A0R 1436, in btk -, poupge —, of Oilialsl Reords in the affise of the Coualy recorder
cf Clwirke, Crmmey, Meviwda deseribing lon sherein as:

- COMPLETELY DUESCRIBEL IN SAT DERD OF TRLST —

Feppuring, i oty obEEation, e Mg B the Crigingl s of § 326000000, 1 the bupeficia] ingrsl
atzibor sueh Deed of Trnst and W ablipations sosuend levely feg (el bl by i wmadersdpneds ko breugh
ool vk dttiedr i alee odilipgdivaes oy slsbaly st Pl w0 Tiat |y sty W agoused o UG oyt as o
teem el ol

Imstallment of Frincipal and Intevest plus imponnds amdfer sdvisees shich betme due 1m QAP O e
Tavte: clnmingies, aond all sbenopuind BvstoBawents of principsl, intecvsd, bufeon PRI s, pls o unds anddr
afwpsneey st Tnfe chanrges it heesowe pavabbe.

Yo are vesponsible o pay il payments snd ehirges Fue uider the ferms snd conditiomy of th loaw
desuments which come due subwsvgeent 0 the daje of this notiee, inelueding, bul not Bmited to, feckosure
truskes foes and eas0s, advenees and labe thayges,

Furthermore, as a condition to bring your aseonns in gl seaanding, yon ot provide the urdersigmed
with: writien pranf that you wre et In deftalt nn any senier sncombranes xed grovide Prasf of inswmnec.
Nethimg im thiy nete of defanlt sowld be constred os @ waiver o amy foos swing (o die henefielery ender
the deed of trust, pursusnt t the terms and provisions of tho loam docurments,. 'ﬁg E

! Theee seneel adidress and slher cmmon desd soation, it any, o The o) progeerty sfeseribed above S pacported B bes
1553 BEMGTOUN LANE, RN ERSON, NV 55614

Thie by evpemn Burool the peesent Bunolioany under smeh EXand of Tret T esepmted and delnseras 1o said ligzly
wprferiresad Trasiee 1 writien miuen W adiience Tomolosure nad bag doposited wi said doly sppiimid Trsee
gy o sueh Sad of T vl dodvmmenes evidaming 1he nligaions oaured tieeely ol i deckmed and does
hotalyy desiare all aums seeured terehy immadively Sue ol prynble sl s dected mmd doa Tro iy edet iy i
otz v Inas), propeery 1o ke sald ool the pbligariome soomend Uersly,
Wiue Stlidiend Tieelaeadion

NOTICE

You mixy hovg the vight 1 cuve the defaule hencon and seingiate die oas oblisation svomd by such Dued of Tout
above deseribed. Seetion NRE 17080 penmits certain defuults to be eured upon the payoent of the amounts
required by that stanory seerion withywt recuirng payment «f tat portion ol pricipal and interest which ould
ot be: e brad o defimli ocoumed. Where reimstarernent is possibile, 3 e defoult is et sured within the stalutory
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AFFT

1 ||JACOB L. HAFTER, ESQ.
Nevada State Bar No. 9303
2 || HAFTERL AW :
6851 W. Charleston Blvd. ‘
3 || Las Vegas, Nevada 89117
Tel: (702) 405-6700

4 || Fax: (702) 685-4184
Jhafter@halterlaw com

5 || Counsel for Plaintiffs

6 EIGHTH JUDICIAL DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 —
9 1| AMY FACKLAM, Case No.: _A-16-733762-C
10 Plaintiff, .
Dept. No._ V1 !
11 vs. '
12

HSBC BANK USA, National Association,
13 || as TRUSTEE for DEUTCHE ALT-A

SECURITIES MORTGAGE LOAN AFFIDAVIT OF
14 [ TRUST, MORTGAGE PASS-THROUGH AMY FACKLAM

CERTIFICATES SERIES 2007-AR2;
> || DOES 1 through X; and ROE

16 || CORPORATIONS I through X,

inclusive, ==
17
Defendant. _
© 18 :

- K ]
Lty L
m2LE 19 !

a2 o

g'u[-‘ﬁ-‘
£582 20
2255
9gbs :
= %vﬁo 21 b
ey !

Qe i
%ﬁb&.‘ 22

I, Amy Facklam, hereby depose and state:

1. 1am the Plaintiff in the above captioned case.

I am a resident of Clark County, Nevada.

27

28 I am familiar with the facts of this case.

S

Through my attorney, 1 filed a complaint with this Court which initiated this matter.
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5. Thave read the Complaint and believe that its contents are true and correct to the best
of knowledge and belief.

6. InOctober 2002, 1 executed a Deed of Trust, which was recorded with the Clark County
Recorder, naming me as Borrower and AAMES FUNDING CORPORATION as the lender and
beneficiary on my home located at 1513 Shotgun Lane, Henderson, Nevada 89014 (“Property”).

1. The Parcel Identification Number of the Property is 17§-04-514-044.

2. Upon information and belief, the named Defendant not identified as a beneficiary on the
original deed of trust.

3. Based on public records, it is my understanding that on or about October, 21, 2004, the
Deed of Trust was assigned to ABN AMRO,

4. On or about December 21, 2006, I re-financed my Mortgage, executed a deed of trust
naming GreenPoint Mortgage Funding, In., as the “Lender”, and Marin Conveying Corp., as the
“Trustee”, and encumbering the Property with an indebtedness in the amount of $326,000.00
(“Deed of Trust™). ‘

3. Iwastold that Bank of America was my servicer of this new mortgage.

6. In the beginning of 2009, I experienced a severe economic hardship as a result of the
downturn in the economy.

7. Asaresult, T turned to my servicer to help.

8. Based on their advice, I stopped paying my mortgage in June, 2009.

9. Recon Trust filed a Notice of Default and Election to Sell (“Notice of Default™) on
September 24, 2009,

10.  Because of the economic troubles I was having, I contacted my servicer, again to arrange
for assistance with the loan.

11, On or about October 30, 2009, my servicer offered me a three month trial modification.

12, My trial period mortgage payment was $620.00,

i3. lonly agreed to the loan modification because the servicer, through their representatives,

promised that it would help me lower my payments and keep my home,
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14. 1 had questions about the terms of the loan modification. When I spoke with
representatives from my servicer, they answered my questions but told me that the loan
modification was a take it or leave it deal. T had no ability to negotiate the terms of the Plan,

15. I worked diligently to provide Defendant BAC all of the requested information which
they sought, each and every time that they asked for it. 1 believe that [ provided all documents
required under the Plan.

16. The documents which T sent contained my sensitive financial information.

17. Based upon my information and belief, the representations in Section 1 of the Plan
documents continued to be true in all material aspects.

18. During this trial peried, I made all of the trial period payments in a timely manner.

19, After my three trial payments were made, the servicer continued to demand new
information.

20.  In response, I provided my servicer will all of the requested documentation in a timely
matmer.

21.  On or about May 7, 2010, my servicer denied the permanent loan modification, despite
my payment of approximately 10 trial loan modification payments.

22. On or about July 18, 2011, Recon Trust executed a Notice of Trustee’s Sale in the
official records of Clark County Recorder as Instrument No. 20110720-0001836.

23. The Notice of Trustee’s Sale set the date of sale for August 8, 2011,

24. 1 filed a lawsuit apgainst BAC Home Loan Servicing and others on August 4, 2011, to
stop this sale.

25, Once the suit was filed, the sale was postponed.

26. Ultimately, I entered into a confidential settlement agreement in 2014.

27. It was my understanding that the settlement did not affect the underlying Mortgage, as
that had been sold to another party and the servicing rights had been transferred to another party,
long before the case was gettled.

28. On January 25, 2016, Defendants, through their agents, predecessors, or predecessors’

agents, specifically, Western Progressive-Nevada, Inc., filed another Notice of Default and
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Electronically Filed

04/18/2016 08:54.00 AM
OPPO/MDSM % b delorsnrn
Jeffrey S. Allison (NV Bar No. 8949) CLERK OF THE GOURT

Lindsey E. Pefia (NV Bar # 13558)
HOUSER & ALLISON, APC

3900 Paradise Road, Suite 101

Las Vegas, Nevada 89169

Phone: (702) 410-7593/(949) 679-1111
Fax: (702) 410-7594/949) 679-1112
jallison@houser-law.com
Ipena@houser-law.com

Attorneys for Defendant HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE
FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-
fact OCWEN LOAN SERVICING, LLC

EIGHTH JUDICIAL DISTRICT COURT FOR
CLARK COUNTY, NEVADA

AMY FACKLAM, ) Case No., A-16-733762-C
)
Plaintiff, % Dept. No. VI
V. ) OPPOSITION TO PLAINTIFF’S
g MOTION FOR SUMMARY JUDGMENT;
HSBC BANK USA, National Association, as ) gg&ﬁ{g?&%OTION TO DISMISS THE
TRUSTEE for DEUTSCHE ALT-A )
SECURITIES MORTGAGE LOAN TRUST, ) [NR.C.P. 12(b)(5), 56]
MORTGAGE PASS-THROUGH )
CERTIFICATES SERIES 2007-AR2; DOES g D_ate: June 7, 2016
1 through X; and ROE CORPORATIONS 1§ Time: 8:30 a.m,
through X, inclusive, ) Dept: 6
)
)

Defendant HSBC BANK TUSA, NATIONAL ASSOCIATION, AS TRUSTEE FOR
DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-
fact OCWEN LOAN SERVICING, LLC (collectively “Defendant” or “HSBC™), by and through

its counsel, submits the following in Opposition to Plaintiff’s Motion for Summary Judgment
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(*MSJ”) with hearing noticed for June 7, 2016 in the above-department. Defendant also submits
the following Counter-Motion and hereby moves the Court pursuant to N.R.C.P. 12(b)(5) for an
order dismissing with prejudice the claims alleged in Plaintiff”s Complaint.

Defendant’s Counter-Motion to Dismiss (“Motion™) is made on the grounds that
Plaintiff’s Complaint fails to state a claim upon which relief can be granted and/or that
Defendant is entitled to a judgment of dismissal. This Motion is based upon this Notice, NRCP
12(b)(5), the following Memorandum of Points and Authorities, matters for which judicial notice
is requested and/or proper, and any further matter and argument the Court may entertain at the
time of hearing,

NOTICE OF MOTION

TO: ALL COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on the 7th day of June, 2016, at 8:30 a.m./p.m in
Department VI of the above-entitled Court pursuant to Plaintiff’s MSJ noticed at that time, or as
soon thereafter as the matter may be heard, Defendant HSBC BANK USA, NATIONAL
ASSOCIATION, A8 TRUSTEE FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN
TRUST, MORTGAGE PASS-THROUGH CERTIFICATES SERIES 2007-AR2, by and
through its servicer and attorney-in-fact OCWEN LOAN SERVICING, LLC (collectively
“Defendant” or “HSBé”) will bring the foregoing Counter-Motion to Dismiss the Complaint
(“Motion™) on for further hearing at such time,

DATED this 18th day of April, 2016. HOUSER & ALLISON, APC

By ___/s/ Jeffrey S. Allison
JEFFREY 8. ALLISON

Attomneys for HSBC BANK USA, NATIONAL
ASSOCIATION, AS TRUSTEE FOR DEUTSCHE
ALT-A SECURITIES MORTGAGE LOAN
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2
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MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

Plaintiff filed the Complaint in this action on March 21, 2016 and purported to serve a
different entity than that of Defendant on or about March 29, 2016. Plaintiff’s Motion for TRO
and Preliminary Injunction was denied by the Court on April 12, 2016. Plaintiff then filed her
MBST the next evening on April 13, 2016 before the date or response to the Complaint by
Defendant, and prior to any early case conference under NRCP 16.1 or discovery. Defendant
submiis the following in Opposition to Plainti{I’s MSJT and as a Counter-Motion to Dismiss in
response to Plaintiff"s Complaint under Rule 12(b)(5).

Plaintiff obtained her loan in 2006 for the original principal amount of $326k. Her MSJ
and Complaint challenge Defendant’s current non-judicial foreclosure of her loan on the sole
ground that any such foreclosure is barred by the 6-year statute of limitations applicable to
actions for breach of contract. Plaintiff bases that conclusion on a notice of default recorded by
the prior loan servicer on September 23, 2009,

Plaintiff’s Complaint asserts two causes of action for (1) declaratory relief/quiet title, and
(2) injunctive relief on this sole premise. Plaintiff mischaracterizes the statutory import and
effect of the notice of default, and contends without legal or evidentiary support that the notice of
default effected an acceleration of the loan, Plaintiff glosses over or ignores the effect of the
2011 rescission of the 2009 notice of default and non-judicial foreclosure, upon her
reinstatement, loan modification and payments thereafter. She alleges that as a result of the 2009
notice of default subsequently rescinded, her loan should be extinguished and Defendant is now
barred from conducting any non-judicial foreclosure sale under the statute of limitations.

Plaintiff’s Complaint and MSJ fail on erroneous legal premise upon which they are

based. Pursuant to NRS 107,080 ef seg. governing the non-judicial trustee’s sale process in
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Nevada, a notice of default sets forth the arrearages in default under the loan and election to
proceed with the trustee sale process. The borrower then has the opportunity to timely elect
mediation under the Nevada Foreclosure Mediation Rules (“FMR™), and following any
applicable certificate of completion by the Mediation Office then has at least 30 days to bring
current the loan arrearages in default. If the borrower fails to do so, the loan can then be
accelerated with a notice of sale recorded to notify borrower that a trustee’s sale has been
scheduled at least 20 days thereafter giving the approximate accelerated amount for
reinstatement prior to the stated date, time, place for the trustee’s sale. This non-judicial
trustee’s sale process is not a judicial action filed in a court or a lawsuit filed for breach of
contract, Notwithstanding, the rescission of the 2009 notice of defauit and foreclosure upon
Plaintiff’s loan reinstatement stopped any argued running of the statute thereon.

There has been no notice of sale issued in Defendant’s present non-judicia! foreclosure
process and the loan has not been accelerated. The 6-year statute of limitations is inapplicable to
bar Defendant’s present non-judicial forectosure. Plaintiff can cure her default to avoid an
acceleration of the loan and notice of sale, Plaintiff has not done so or tendered any monies to
date. She would rather use this action in an attempt to extinguish her secured loan and keep ﬁer
house for free without bothering to pay her property taxes or insurance either with Defendant is
presently advancing to further protect the secured property. Plaintiff’s Complaint and MSJ fails
to state a claim or establish evidence to suppott her claims and as a matter of law, Plaintiff’s
MS) should be denied, and Defendant’s Motion to Dismiss should be granted.
1L STATEMENT OF FACTS

Defendant responds to the Statement of Facts asserted in Plaintiff’s MSJ, and sets forth

additional facts as follows:
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FACKLAM v. HSBC

. Undisputed that Plaintiff’s action involves the secured real property at 1513 Shotgun

Lane, Henderson, Nevada 89104 (“property™).

. Undisputed that Plaintiff obtained the subject loan and on or about December 21,

2005 executed a Note in the principal amount of $326,000 and a recorded Deed of
Trust securing the loan as a lien against the property, and which was subsequently
assigned to Defendant. The loan provides that the full secured debt be paid by the

maturity date of January 1, 2037. {Cplt. |1 2(a), 12; MSJ ¥ 2, Exh. A Y (F).

. Undisputed that Plaintiff defaulted on her loan at some time in 2009 leading to the

notice of default recorded on behalf of the prior loan servicer on September 25, 2009,
Erroneous legal conclusions and disputed regarding Plaintiff’s contention that the
notice of default accelerated the loan, constituted a notice of sale, stated a scheduled
trustee’s sale, and/or commenced the 6-year statute of limitations to extinguish
Plaintiff’s secured loan or bar Defendant’s present non-judicial foreclosure. (Cplt. 17

2(b)-(g),13-15; MSJ 99 3-5, Exh. B, Facklam Decl. 1 3, 6, 9).

. Undisputed that on July 20, 2011, a notice of sale was recorded on behalf of the prior

loan beneficiary and servicer setting a stated trustes’s sale for August 8, 2011. (Cplt.

o] 16-17; MSJT 1Y 6-7, Facklam Decl. 77 22-23).

. Undisputed that on December 3, 2011, the noticed trusiee’s sale was postponed and a

Rescission of the notice of default was recorded on behalf of the prior loan
beneficiary and servicer as a result of Plaintiff”s reinstatement, loan modification
agreement by which Plaintiff then made monthly payments, and/or settlement
agreement with the prior loan servicer following her lawsuit filed against them siyled
as Facklam v. BAC Home Loan Servicing et al., Case No. 2:11-¢v-1267-JAD-CW,

Erroneous legal conclusion regarding Plaintiff’s contention that the Rescission and
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1 these intervening events did not effect, toll or cease any runming of the statute of

2 limitations. (Cplt. 99 18-20; MSJ 99 8-10, Exh. C, Facklam Decl. ¥ 10-13, 18, 21,
3 24-26). |
4 6. The loan servicing was transferred from the prior servicer Bank of America to
5 Ocwen Loan Servicing, LLC (“Ocwen”) on or about November 13, 2013, Ocwen as
6 servicer of the loan then continued to work with Plaintiff regarding any further
7 modification or loss mitigation possibilities to avoid foreclosure. (Defendant’s Opp. —
8 to Motion for TRO & Prelim. Inj., Exh. 1; MSJ, Facklam Decl. 1 5, 27).
9 7. Undisputed that on January 25, 2016, Defendant through its servicer and substituted f
10 trustee recorded a Notice of Default to commence a new non-judicial foreclosure
11 process upon Plaintiff’s defauit subsequent to the above. (Cplt. Y] 22-23; MSJ 7 12-
12 13, Exh, D),
13 8. To date, there has been no loan acceleration or notice of sale recorded subsequent to
14 the Notice of Default to advance Defendant’s non-judicial foreclosure lﬁl'ocess. The =
15 process is now on hold to preserve the present status quo pending this action. ]
16 Plaintiff was provided with another loan modification offer per her application as —
17 recent as April 1, 2016, which was denied by Plaintiff throngh her counsel herein. :
18 (Defendant’s Opp. to Motion for TRO & Prelim. Inj., Allison Decl. 1 3, 4). E

19 ||HI. MOTION TO DISMISS AND SUMMARRY JUDGMENT STANDARDS

20 Dismissal is proper under NRCP 12{b)}(5) where the pleadings do not set forth the

21 || elements to make a prima facie claim supporting the relief sought. Lubin v. Kunin 117 Nev.107,
22 || 17 P.3d 422, 427 (2001); Edgar v. Wagner, 101 Nev. 226, 699 P.2d 110 (1985). A complaint

23 || may be dismissed for failure to state a claim where there it lacks a cognizable legal theory or

24 || sufficient facts under a cognizable legal theory. Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
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555 (2007); and see, Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9™ Cir.

2008) (complaint “must allege sufficient facts ‘to raise a right to relief above the speculative
level’™); Asheroft v. Igbal, 129 8.Ct. 1937, 1949 (2009) (complaint does not allege sufficient
facts to raise a right to relief above the speculative level if it contains nothing more than “labels
and conclusions” or a “formulaic recitation of the elements of a cause of action.”).

With respect to the similar Federal Rule, the Cowrt on a motion to dismiss need not
accept as true wwarranted deductions of fact, legal characterizations, or conclusory allegations
or unreasonable inferences in a complaint. See, State of Nev. v. Buford, 708 F.Supp. 289, 292
(1989)F.R.C.P. 12(b)(6)). The Court may disregard allegations in a complaint if contradicted
by facts established in documents exhibited, referenced, or which are central to the plaintiff’s

claims. Id; and gee, Wynn v. Clark Co. Bd. Of Com'1s., 74 Fed.Appx. 808, 809 (9" Cir. 2003)

citing to, Parrino v, FHP, Inc., 146 F.3d 699, 706 (9" Cir. 1998)(F.R.C.P. 12(b)(6)). This

prevents plaintiffs from deliberately omitting references to documents upon which their claims

are based. Parrino, id.

If matters outside the pleadings are presented or proper, the Court may treat the motion
as a motion for summary judgment. NNR.C.P. 12(b). “The party moving for summary judgment
bears the initial burden of production to show the absence of a genuine issue[/dispute] of

material fact. Cuzze v. Univ. & Cmty. Coil. Sys. of Nev., 123 Nev, 598, 602, 172 P.3d 131,

134 (2007). “A genuine issue of material fact exists when a reasonable fact finder could return

a verdict for the non-moving party.” LaMantia v. Redisi, 118 Nev. 27, 29; 38 P.3d 877, 879

(2002). Whether by way of motion to dismiss or for summary judgment, judgment is proper

where an essential element of a claim for relief is absent. Bulbman, Inc, v, Nevada Bell, 108

Nev. 105, 111, 825 P.2d 588, 592 (1992).
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Iv. PLAINTIFFE’S MSJ IS PREMATURE

NRCP 16.1 requires an carly case conference and initial disclosures at the earliest 30
days after Defendant answers the complaint. The Rule contemplates no formal discovery until
afterward. Defendant has not answered Plaintiff’s Complaint, Even based on Plaintiff’s
purported service of process of the named Defendant through another entity on or about March
29, 2016, Defendant’s response to the Plaintiff’s Complaint was not yet due at the time she filed
the MSJ.

The parties have not exchanged initial disclosures, conducted an early case conference,
or filed an early case conference report under NRCP 16.1. As a result, discovery has not begun
and it has not been possible for Defendant to pursue the issues in Plaintiff”s MSJ filed 23 days

after she filed her Complaint. See, Aviation Ventures, Inc. v. Joan Moriis, Ine., 121 Nev. 113,

118-19, 110 P.3d 59, 63 (2005) (when an early case conference report per Ruie 16.1 has not
been filed and as a result discovery has not commenced, a plaintiff’s MSJ is premature).
Defendant should be afforded the opportunity identify the operative facts, develop a
discovery plan and pursue discovery, including written requests to and the deposition of
Plaintiff as well as subpoenas to third parties such as the prior servicer if necessary. NRCP
56(d), (f). Defendant is otherwise prejudiced whereas there is no intervening prejudice to
Plaintiff to continue living in her house mortgage and tax free as further established herein.

V. EVIDENTIARY OBJECTIONS

Plaintiff’s MSJ attaches one declaration from Plaintiff discussing events with the prior
Servicer, non-party Bank of America, prior to the involvement of Defendant through its current
servicer Ocwen. Ms. Facklam’s declaration provides no authentication, testimony, or evidence
for several of the assertions in her MSJ. Defendant objects as follows to the Facklam

declaration attached to the MSJ as Exh. E:
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= Entire declaration - lack of authentication of documents referenced and exhibits
attached to the MSJ;
»  Paragraphs 14 - hearsay
V1. THE FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF/QUIET
TITLE FAILS

Plaintiff’s first canse of action is alleged as a hybrid claim for declaratory relief and to
quiet title. Whether under NR.S. § 30.040 or otherwise, declaratory relief requires a present and
actual controversy between the parties as to an actionable existing or future right. See, Golden v,

Zwickler, 394 U.S. 103, 109 (5.Ct. 1969). Declaratory relief is not a claim in and of itself, but

rather a remedy based upon underlying claims stated. See, e.g., Stock West. Inc. v. Confederated|

Tribes of Coville Reservations, 873 F.2d 1221, 1225 (9" Cir. 1989) {no substantive cause of

action for declaratory judgment).

Turning to the claim as one for quiet title, it is long established that a quiet title claim
requires a plaintiff to allege and establish that the defendant is unlawfuily asserting an adverse
claim to title to real property. Union Mili & Mining Co. v. Warren, 82 F, 519, 520 (D.Nev.
1897); Clay v. Scheeline Banking & Trust Co., 40 Nev. 9, 139 P. 1081, 1082 -1083 (1916). A
plaintiff must not only establish the legal right, but must establish an equitable right to quiet title.

See MacDonald v. Krause, 77 Nev. 312, 317-18, 362 P.2d 724 (1961) (quiet title is equitable in

nature); Transaerp Land & Dav. Co. v. Land Title Co. of Nev., Inc., 108 Nev. 997, 1001, 842

P.2d 716 (1992) (“[I]n seeking equity, a party is required to do equity.™).

Plaintiff mischaracterizes the effect of the September 2009 notice of default and
misapplies the 6-year statute of limitations for {iling of breach of contract actions. The statute of|
limitations suggested by Plaintiff is inapplicable here as a matter of law because (1) the

September 2009 notice of default did not effect an acceleration of the loan or a scheduled
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trustee’s sale under NRS 107.080 et seq.; and (2) the non-judicial foreclosure process is not a
Jjudicial action at all let alone a case filed by Defendant asserting a claim for breach of contract.

A. The Loan Maturity Date is January 2037 when all Secured Amounts are Due

The Deed of Trust securing Plaintiff’s loan states the maturity date of January 1, 2037 as
when all unpaid amounts are due. Nowhere does it state that the loan is accelerated and the full
secured loan debt due immediately upon a notice of default for payments due, such as the
September 2009 notice of defauit. (MSJ Exh. 1, Y (F)).

B. The 2009 Notice of Default Did Not Accelerate the Loan to Effect the Statute

Under NRS § 107.080(1), a non-judicial trustee’s sale is anthorized pursuant to a deed of
trust securing the underlying loan obligation by the borrower. Pursuant to NRS § 107.080(2)(c),
a notice of default is recorded to commence a non-judicial foreclosure of a secured loan by
estimating the amount of the arrearapes in default and affording titne thereafter for a borrower to
cure the default. If after any timely borrower-clected foreclosure mediation under the FMR’s
and certificate issued by the Nevada Administration Office if applicable pursuant to NRS
107.086, and the borrower has still not cured the default at least 90 days after the notice of
default, a notice of sale may then be recorded with an estimation of the then total accelerated
loan debt and a scheduled date and time for a trustee’s sale pursuant to NRS § 107.080(4). The
loan is not accelerated for sale by a notice of default recorded pursuant to NRS § 107.080(1).
Acceleration occurs when the notice of sale is recorded at least 90 days later if the default is not
addressed through mediation or otherwise cured.

Further, the statutory trustee’s sale process is not a judicial action or an action filed
against the borrower for breach of contract. Plaintiff’s hollow sugpestion otherwise is not
supported with a citation to any authority. Indeed, such a foreclosure must be attempted or oceur

before an action for breach of contract can be filed under the ‘security first® or ‘one-action rule.’

10
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Nevada Wholesale Lumber Co. v. Myers Realty, Inc., 92 Nev. 24, 28, 544 P 2d 1204, 1207
(1976).

Prior to an acceleration of a loan, the 6-year statute of limitations may begin to run only
with respect to each installment when due. Clayton v. Garduer, 107 Nev. 468, 470, 813 P.2d
697, 999 (1991} (“[t]he law is well settled that where the acceleration of the installment
payments in cases of default is optional on the part of the holder, then the entire debt does not
become due on the mere default on payment but affirmative action on the part of the creditor
must be taken...”). As pointed out in Plaintiff’s MSJ, courts seldom find a loan acceleration
unless it is “exercised in a manner so clear and unequivocal that it leaves no doubt as the lender’s
intention.” Clayton, at 470, 999. So unless there is clear and unequivocal further action by the
lienholder or servicer leaving no doubt as to an acceleration of the loan on a notice of default in
circumvention of Nevada foreclosure statutes, the 6-year statute to bar a secured lien would
begin to run upon loan acceleration and continue to run where there is no further action by the
parties to address, foreclose, or otherwise effect a toiling of the statute.

Again, Plaintiff concludes based on the boilerplate form language of the 2009 notice of
default, without any supporting citation to legal authority or evidence, the it somehow effected
an immediate acceleration of the loan. The 2009 Notice of Default recorded by a prior servicer
stated that a “default, in the obligations in which such Deed of Trust is security has ocourred in
that payment as not been made of:”

FAILURE TO PAY THE INSTALLMENT OF PRINCIPAL, INTEREST, AND

IMPOUNDS WHICH BECAME DUE ON 06/01/2009...THE ENTIRE PRINCIPAL

AMOUNT WILL BECOME DUE ON 01/01/2037 AS A RESULT QF THE

MATURITY OF THE OBLIGATION ON THAT DATE.

And further in pertinent part:
You may have the right to cure the defaunlt hereon and reinstate the one obligation

secured by such Deed of Trust above described. Section NRS 107.080 permits certain
defaults to be cured upon the payment of the amounts required by that statutory section

11
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without requiring payment of that portion of principal and interest which would not be
due had no default occmired. . ..

To determine if reinstatement is possible and the amount, if any, to cure the default,
contact.. ...

(Exh. B to MSJ).

The notice of default stating the defaulted payment amounts in arrears as of “06/01/2009”
with boilerplate form language that an election has been commenced for the non-judicial
trustee’s sale process was not a notice of sale and did not state or effect an immediate
acceleration of the full secured loan indebtedness. Indeed, the notice stated that Plaintiff had
“the right to cure the default” pursuant to “Section NRS 107.080.” The notice further reiterated
that “THE ENTIRE PRINCIPAL AMOUNT WILL BECOME DUE ON 01/01/2037 AS A
RESULT OF THE MATURITY OF THE OBLIGATION ON THAT DATE.” (Exh. B to MSI).

The 2009 notice of default is not clear and unequivocal evidence without doubt that the
loan was immediately accelerated upon the recordation of that notice. 1f Plaintif”s legal
conclusion was correct, it would eviscerate the required notice process for trustee’s sales under
NRS § 107.080 ef seq., and render meaningless the requirement for a subsequent notice of sale
on the full amount of the accelerated loan indebtedﬁcss under NRS § 107.080(4). At most, the 6-
year statute of limitations for Defendant’s filing of a breach of contract action commenced with
the Notice of Sale recorded on behalf of the prior servicer on July 20, 2011. Even assuming the
statute is applicable, the notice of sale was recorded within the 6-year period prior to Plaintiff’s

filing of her Compiaint herein on March 21, 2016 and is not barred thereby.

C. Any Acceleratign of the Debt by the 2011 Notice of Sale and Running of the
Statute was Terminated by the Subsequent 2011 Rescission

In any event, the 2009 notice of default and non-judicial foreclosure process commenced

thereby was then rescinded with the Notice of Rescission recorded on December 5, 2011, as the
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loan was reinstated and Plaintiff resumed modified monthly payments pursuant to her agreement
with the prior servicer Bank of America. (Exh. C to MSJ; Facklam Decl. 4y 10-13, 18). And
see, Trident Center v. Connecticut Gen, Life Ins., 847 F.2d 564, 567 (9" Cir. 1988) (2 lender or
servicer pursuing non-judicial foreclosure options in Nevada ordinarily has the option under the
loan documents whether to declare a default, whether and when to accelerate, and to rescind the
process before completion). A notice of rescission renders moot disputes concerning the notice

of defaolt or its timing. Holt v. Regional Trustee Sale Services Corp.. 266 P.3d 602, 606 (2011)

(the Newvada Supreme Court cited with favor the following cases). Colev v, Aceredited Home

Lenders, Inc., 2011 WL 1193072, at *4 (E.D.Ark. Mar, 29, 2011) (“Whether the Netice

of Default was valid is moot becanse the nonjudicial foreclosure sale deseribed in the notice was

cancelled.”™): Sakugawa v. MERS, Ing., 2011 WL 776051, at #6 (D.Haw. Feb. 25, 2011 (“the

Notice of Rescission moots Plaintiff's claims for equitable relief--there is no existing
comtroversy regarding the Notice of Foreclosure because it was rescinded... ™.

Thus, as a matter of law the Rescission terminated the 2009 notice of default, the
acceleration pursuant to the 2011 notice of sale, and the nen-judicial foreclosure. Likewise, any
continued running of the 6-year statute of limi;ations was ferminated. The equitable claims in
Plaintiff’s Complaint fail as moot,

D. There has been No Acceleration and Notice of Sale under of the Present Non-

Judicial Foreclosure Commenced with Defendant’s 2016 Notice of Defauilt

Upon transfer of the loan servicing from Bank of America on or about November 30,
2013, Ocwen made further lengthy efforts to assist Plaintiff with further loan modification or
loss mitigation possibilities, A new Notice of Default was recorded on January 29, 2016 to
commence the non-judicial process pursuant to NRS 107.080(2)(c). {Exh, D to MSJ). The

Notice explained that Plaintiff was “behind in [her] payments” and if not cured could lead to a

i3
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issuance of a notice of sale for the “entire debt” “without any cowt action.” The Notice also
gave Plaintiff instructions on how to “cure” the “past due” arrearages and bring her loan current
“within the time permitted by law for reinstaternent” and pursuant to “NRS 107.80.” (Exh. D to
MSJ).

Plaintiff’s Complaint does not allege and it is undisputed that there has been no notice of
sale of the entire accelerated loan debt for the non-judicial foreclosure commenced with the 2016
Notice of Default, and the foreclosure process is presently on hold pending this action. (Opp. to
Motion for TRO & Prelim. Injunc., Allison Decl. § 3). The 6-year statute of limitations for
breach of contract actions does not bar Plaintiff’s secured debt obligation of Defendant’s right to
foreclose.

E. Plaintiff’s Action Further Fails Because She Has Not Tendered the Arrearages

to Cure the Present Default

An action challenging a foreclosure will not lie if the borrower does not “establish that at
the time the power of sale was exercised or the foreclosure occurred, no breach of condition or
failure of performance existed on the mortgagor’s or trustor’s part which would have authorized

the foreclosure or exercise of power of sale.” See, Collins v. Union Federal Sav. & Loan Ass’n.,

99 Nev. 284, 662 P.2d 610, 623 (1983); Pimental v. Countrywide Home Loans, Inc., 2011 WL

2619093 (D.Nev. 2011) (“Nevada recognizes the tort of wrongful foreclosure only where a
homeowner essentially asserts a lender wrongfully exercised the power of sale and foreclosed
upon his or her property when the mortgagor was not in default on the mortgage loan.”) (citing
Colling}; and, Ernestberg v. Mottgage Investors Group, 2009 WL 160241, *6 (D.Nev. 2009).
This requirement comes from the age old maxim, he who secks equity must do equity. See,

McQuiddy v. Warem, 87 U.S. 14, 19 (1873). Thus, the plaintiff must show they were not “in
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default when the power of sale was exercised.” Collins, 99 Nev. at 304.! Without such a claim,

the presumption is that Plaintiffs cannot maintain an action challenging foreclosure of a
defaulted Ioan. Id.

It is undisputed that Plaintiff has defaulted on her loan. Plaintiff’s Complaint and MSJ
chalienges Defendant’s foreclosure asserting it to be barred forever under the statute of
limitations. It {s undisputed that Plaintiff did not tender monies to Defendant to cure her loan
default prior to filing the Complaint in this action. Plaintiff’s action is barred to this extent.
VII. PLAINTIFF’S SECOND CAUSE OF ACTION FOR INJUNCTIVE RELIEF IS

MOOT AND FAILS

Injunctive relief is not a claim in and of itself, rather it is a remedy based on an
underlying claim. See, ¢.g., In re Wal-Mart Wage & Hour Employment Practices Litig., 490
F.Supp.2d 1091, 1130 (D.Nev. 2007) (claim for injunctive relief is not a separate cause of
action). Injunctive relief requires a plaintiff to establish an imminent and irreparable threat of
injury, for which there is no adequate remedy at law, and a reasonable probability of success on

the merits. Sge, Pickett vs. Comanche Construction. 108 Nev. 422, 836 P.2d 42 (1992); Dixen

! Nevada follows to a large extent California foreclosure law. California courts have also long
established the “tender rule,” i.e. in order to maintain an action based on any claims challenging
foreclosure. The borrewer must first offer or actually pay the entire loan amount or at least the amount
reasonably due. See, Munger v. Moore, 11 Cal. App. 3d 1, 6, 89 Cal.Rpir. 323 (1970); FPCI Re-Hab 01 v,
E & G Investments, Ltd., 207 Cal App.3d 1018, 1022 (1989); United States Cold Storage v. Great
Western Savings & Loan Association, 165 Cal. App.3d 1214, 1225, 212 Cal Rptr. 232 (1985); Arnolds
Management Corp. v. Eishen , 158 Cal.App. 3d 575, 577, 205 Cal.Rptr. 15 (1984); Bisno v. Sax , [75
Cal. App.2d 715, 346 P.2d 814 (1995); was due); Arolds Management Corp. v. Eischen, 158 Cal.App.3d
575, 577-580, 205 Cal.Rptr, 15 (1984); Karlsen v. American Savings & Loan Association, 15 Cal. App.
3d 112 (1971); Abdallah v. United Savings Bank, 43 Cal. App, 4™ 1101, 1109 (Cal.Ct.App. 1996) (a party]
must tender the undisputed amount due and owing to challenge the validity of the foreclosure sale).
Courts in Nevada have followed an analogous tender rule as well. The tender tule was again recognized
by the Counrt stating that “reversing a [foreclosure] sale would be an extraordinary act of equity in a case
where there is in fact a default, and Plaintiffs have not indicated any ability or willingness to do equity (by
paying the mortgage arrearage) to receive such a remedy.” Olivas v. Carrington Morte, Loan Trust, 2011
WL 240229 * 4 (D.Nev. Jan. 20, 2011); and see, Smith v. Community Lending, 2011 WL 1127046 * 2
(D.Nev. March 29, 2011) (Under Nevada law, “no damages claim for wrongful foreclosure lics where
there is in fact a default.”).
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vs. Thatcher 103 Nev. 414, 742 P.2d 1029 (1997). Injunctive relief “is sought upon the theory
that there {s an urgent need for speedy action to protect the plaintiffs rights” under an actionable

claim, See, Lydo Enterprises. Inc. v. City of Las Vegas, 745 F.2d 1211, 1213 (9" Cir. 1984).

“[Plaintiff must demonstrate that there exists a significant threat of irreparable injury.” Qakland

Tribune, Inc. v. Chronicle Pub. Co., Inc., 762 F.2d 1374, 1376 (9" Cir. 1985).

The Court on April 12, 2016 denied Plaintiff’s Motion for TRO and Preliminary
Injunction. The Court found there was no imminent threat of irreparable injury to Plaintiff in
that was no notice of sale recorded or trustee’s sale scheduled in the present non-judicial
foreclosure, which was also placed on hold as a result of this action. (Opp. to Motion for TRO &
Prelim. Injunc., Allison Decl. § 3). Counsel stipulated to advance noticé between their offices
should the hold be lifted during this action. Plaintiff*s Motion for TRO was denied without
prejudice in this regard. As a result of the denial of Plaintiff”s Motion and nothing to enjoin in
this action, Plaintiff*s second cause of action is moot and/or fails for the same reasons as above.
VHI. CONCLUSION

For the reasons set forth above, it is respectfully requested that Plaintiff’s Motion f01;
Summary Judgment be DENIED. It is further requested that Defendant’s Motion to Dismiss be
GRANTED with a judgment of dismissal of Defendant with prejudice, and for such other and
finther relief as may be just,

AFFIRMATION PURSUANT TO N.R.S, 239B.030
The undersigned hereby affirms that the above document does not contain a social

security number pursuant to N.R.S. § 239.030B.

16

FACKLAM v. HSBC JOINT APPENDIX

APPX_175




1 || DATED this 18th day of April, 2016.

10
11
12
13
14
15
16
17
18
19

20
21
2
23

24

HOUSER & ALLISON, APC

By __/s/ Jeffrey S. Allison
JEFFREY §. ALLISON

Attorneys for HSBC BANK USA, NATIONAL
ASSOCIATION, AS TRUSTEE FOR DEUTSCHE
ALT-A SECURITIES MORTGAGE LOAN
TRUST, MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2007-AR2, by and
through its servicer and attorney-in-fact OCWEN
LOAN SERVICING, LLC
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CERTIFICATE OF SERVICE

I hercby certify that [ am over the age of eighteen (18), that I am net a party to this action,
and that on this date 1 caused to be served a true and correct copy of the following documents:

OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT; COUNTER-
MOTION TO DISMISS THE COMPLAINT

By: X U.S, Mail
X Electronic Service

Facsimile transmission

Overnight Mail

Hand and/or Personal Delivery

and addressed to the following:

Jacob L. Hafter, Esq.
HafterLaw

6851 W, Charleston Blvd.
Las Vegas, Nevada 89117
Tel: (702} 405-6700

Fax: (702) 685-4184
jhafier@hafteriaw.com

Attorney for Plaintiff AMY FACKLAM
Dated: April 18,2016

/s/ Courtney Hershey
An employee of HOUSER & ALLISON, APC
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Electronically Filed
05/31/2016 08:58:54 AM

RPLY % b lensr

Jeffrey 3. Allison (NV Bar No. 8949) CLERK OF THE COURT
Mark H. Hutchings (NV Bar No. 12783)

HOUSER & ALLISON, APC

3900 Paradise Road, Suite 101

Las Vegas, Nevada 89169

Phone: (702) 410-7593/(949) 679-1111

Fax: (702) 410-7594/949) 679-1112

jallison@houser-law.com

mhutchings@houser-law,com

Attoreys for Defendant HSBC BANK USA, NATIONAL ASSOCIATION, AS TRUSTEE
FOR DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-
fact OCWEN LOAN SERVICING, LLC

EIGHTH JUDICIAL DISTRICT COURT FOR

CLARK COUNTY, NEVADA

AMY FACKLAM, ) Case No. A-16-733762-C

)

Plaintiff, % Dept. No. VI

v, g REPLY TO OPPOSITION TO

y DEFENDANT’S MOTION TO DISMISS
HSBC BANK USA, National Association, as ) LHE COMPLAINT
TRUSTEE for DEUTSCHE ALT-A }
SECURITIES MORTGAGE LOAN TRUST, ) [NR.C.P. 12(b)(5), 56}
MORTGAGE PASS-THROUGH ) Date: June 7,2016
CERTIFICATES SERIES 2007-AR2; DOES g Time: 8:30 a.m.
1 through X; and ROE CORPORATIONS 1 ) Dept: 6
through X, inclusive, )

)

}

Defendant HSBC BANK. USA, NATIONAL ASSOCIATION, AS TRUSTEE FOR
DEUTSCHE ALT-A SECURITIES MORTGAGE LOAN TRUST, MORTGAGE PASS-
THROUGH CERTIFICATES SERIES 2007-AR2, by and through its servicer and attorney-in-
fact OCWEN LOAN SERVICING, LLC (collectively “Defendant” or “HSBC™), submits the
following in Reply to Plaintiff’s Opposition to Defendant’s Counter-Motion to Dismiss the

Complaint.
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I.  INTRODUCTION

Plaintiff filed her Complaint in this action on or about March 21, 2016. An answer to the
Complaint has not been filed. A Rule 16.1 early case conference has not been conducted and
discovery not commeticed. The precise nature and extend of any discovery is to be determined
at the appropriate time should the Court not grant the Motion.'

Plaintiff’s Opposition to the Motion continues her assertion that the 6 year statute of
limitations for breach of contract actions bars Defendant’s right to foreclose on the loan that is
the subject of the Complaint, and without authority even “seeks an order removing the deed of
trust from tifle records.” (Plaintiff’s Opp. p, 2). Plaintiff asserts in the Introduction of her
Opposition, “This case involves a question of law.” (Plaintiff’s Opp. p. 3). Even assuming
arguendo that Plaintiff’s application of the 6 year statute and alleged legal conclusion based
thereon wete not etroneous, the intervening events tolled and superseded the running of that
statute.

Indeed as a matter of law, the 6 year statute of [imitations for breach of contract actions is
not applicabic to bar the sccured foan or Defendant’s non-judicial foreclosure. The controlling
statute of limitations for enforcement by foreclosure of the Note and Deed of Trust is 10 years
after affirmative acceleration of the loan pursuant to NRS 106.240. The 6 year statute for breach
of contract actions does not come into play unless and until Defendant were to file a contract
action to enforce the Note, or were to pursue a deficiency action, and only then as to installments
that are more than 6 years old. Plaintiff’s Complaint fails to state a claim based on the 6 year

statute and Defendant is entitled to dismissal.

! Plaintiff in Reply to Defendant’s Opposition to her MSJ filed approximately two weeks after Defendant was
served in this action, argues that Defendant’s request for discovery was not specific or supported by an affidavit.
Such is not necessarily required and is a premature expectation under the circumstances tegarding any gemine issue
of material fact. See, Halimi v. Blacketor, 105 Nev. 105, 770 P.2d 531(1989) (court did not adhere to an affidavit
requirement and held the opposing memorandum was sufficient).
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II. FORECLOSURE OF SECURED LOANS AFTER ACCELERATION IS

GOVERNED BY THE 16 YEAR STATUTE, OF LIMITATIONS

Plaintiff misapprehends the law governing mortgages and deeds of trust, Indeed, Plaintif{
even concedes “there is not much recent case law on this issue” and leaps to the unsupported
legal conclusion that the 6 year statute of limitations applicable to contract actions under NRS
11.190 must by implication also apply to mortgage foreclosure. (Plaintiff’s Qpp. p. 3). Plaintiff
goes on to discuss the following cases inchuding two from the 1800’5 on different facts
addressing statutory periods for contract actions on the note, as opposed to rights to foreclose.
Rights to foreclose on a secured loan are not governed by the same contract action statute, as
acknowledged by the case law for which Plaintiff’s interpretation is somewhat misleading,

It is “long recognized” by the Nevada Supreme Court “that separate sections of the

statute of limitations can be applicable to a given business transaction.” El Rancho Inc. v. New

York Meat & Provision Co. 88 Nev. 111 (1972). Not long after Nevada became a state, the

Court clarified its position that the statute of limitations does not destroy a debt, but only takes

away a specific remedy. Henry v. Confidence Gold & Silver Mining Co. 1 Nev. 619 (1866).
Indeed the very first sentence in tho Henry opinion states, “When a debt is secured by a mortgage
is barred by the statute of limitations, the mortgage is not thereby extinguished.” Id. at 1.
Merely because the statute of limitations may expire for the underlying contract, i.e. the Note for
which Defendant may lose the remedy for a breach of contract action, it does not lose the power
to foreclose pursuant to the Deed of Trust. Id.; and see, Mackie v. Lansing 2 Nev, 302 (1866).
Here, Plaintiff does not allege and there was undisputedly no breach of contract action filed by
Defendant on the Note.

NRS 106.240, entitled “Extinguishment of lien ereated by mortgage or deed of trust upon

real property” very clearly states:
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The lien hereto or hereafter created of any mortgage or deed of trust upon any real
property, appearing of record, and not otherwise satisfied and discharged of record shall
at the expiration of 10 years after the debt secured by the mortgago or deed of trust
according to the terms thereof or any recorded written extension thereof become wholly
due, terminate and it shall be conclusively presumed that the debt has been regularly
satisfied and the lien discharged. (Emphasis added)

Even assuming arguendo that the debt was somehow accelerated and “become wholly
due” based on an equivocal notice of default in September 2009 (not a “notice of acceleration” or
“notice of sale”), Defendant would still have 10 years after the final debt due date to exercise its
foreclosure rights. The final debt due date is triggered by the debt maturity date under NRS
106,240, Under Section 106.240, the expiration of the lien secured by the deed of trust ocours
when the debt “according to the terms thercof” becomes “wholly due.” Tn Pro-Max Corp v.
Feenstra 117 Nev. 90 (2001}, the borrower made no payments on the secured note for the
entirety of the loan and did not pay when the note became wholly due on the maturity date of
May 14, 1984. The Nevada Supreme Court held that the deed of trust did not expire until 10
years after the note matured in its entirety despite general nonpayment on the note itself in the
interim, Id, at 92,

Here, Plaintiff’s signed Note and Deed of Trust expressly state that they do not expire
until the loan maturity date of January 1, 2007. (Plaintiff’s Opp. Exh. A § 3; PlaintifP’s MSJ \
Exh, A §(F)." Accordingly, Defendant has until 10 years after the maturity date to foreclose, i.e.
Januvary 1, 2017, Again, a non-judicial foreclosure is not an action filed in & court of law,

whether for breach of contract or otherwise. The 6 year statute for breach of contract actions

alleged by Plaintiff is not applicable or controlling,

? Bven the 2009 notice of default by another party confirmed the loan maturity date of “01/01/2037.” (Plaintiff’s
MSJ, Exh B; not attached to Complaint}, The cases cited in Plaintiff’s Opposition requiring an affirmative act by
the lender to effect an acceleration of the entire debt also acknowledge thet this is not done “on the mere default” or
notice of default.
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Indeed, the Nevada Supreme Court recently ruled that the district court properly
dismissed a similar complaint that the 6 year statute of limitations of NRS 11.190(1)(b) barred

the foreclosure of a secured loan, See, Penrose v, Quality Loan Service Corporation, et al., Case

No. 68946 (Nev. Apr. 15, 2016). The Court stated as follows:

Having considered the parties' arguments and the record, we conclude that the district
court properly dismissed appellant's action. SeeBuzz Stew, LLC v. City of N. Las Vegas,
124 Nev. 224, 227-28, 181 P.3d 670, 672 (2008) (reviewing de novo a distriet coutt
NRCP 12(b)(5) dismissal). Specifically, at the time when appellant filed his complaint,
there was no set of facts that appellant could have established under which Nationstar
Mortgage would have been time-barred from foreclosing on the subject property. See id.;
Henry v. Confidence Gold & Silver Mining Co., 1 Nev. 619, 621-22 (1865) {recognizing
that 2 mortgagee may seek to nonjudicially foreclose on secured property even if an
action on the secured debt would be time-barred); of Miller v. Provost, 33 Cal. Rptr. 2d
288, 280-90 (Ct. App. 1994) (observing that this rule is "based on the equitable principle
that a mortgagor of real property cannot, without paying his debt, quiet his title against
his mortgagee"}. (Emphasis added).

Id. at p. 1. Similarly here, Plaintif’s Complaint alleging Defendant is time barred from

foreclosing or recovering on the secured loan fails.

I, PLAINTIFE’S COMPLAINT FAILS TQO ACCOUNT FOR THE TOLLING AND
2aAlN i o ANl TAlle 10O ACCOUNT FOR THE TOLLING AND

SUPERSEDING EVENTS IN THIS CONTEXT

Even assuming arguendo that the 6 year statute of limitations applies to the September
2009 notice of default, Plaintiff ignores or devalues the importance of the intervening events
which tolled and superseded the running of 6 year period. As set forth in Defendanis Motion,
these events were as follows:

First, the notice of sale staling a non-judicial trustee’s sale date on the full accelerated
debt amount at the time was undisputedly not recorded until July 20, 2011, (Cplt. ™ L1617,
Plaintiff’s MSJ 1 6-7, Facklam Decl. 9 22-23), While Plaintiff hes attached numerous other
recorded documents, Plaintiff conveniently does not attach a copy of the notice of sale to her

Complaint or any other papers filed in this action. The July 20, 2011 stated in pertinent pait:

FACKLAM v. HSBC JOINT APPENDIX

APPX_182




10

I1

12

13

14

15

16

17

18

19

20

21

22

23

24

The total amount of the unpaid balance with interest thereon of the obligation secured by
the property to be sold plus reasonable estimated costs, expenses and advances at the time|
of the initial publication of the Notice of sale is $365,616.53,
(See the Notice as Exhibit 1 hereto for which judicial notice is roquested and proper as a public
record alleged at 1 16-17 in Plaintiff s Complaint. N.R.S. §§ 47.130 er. seq., Wilson v. Lyon
County Bank, 4 F.Supp. 608 (D.Nev. 1933); Jory v. Bennett, 91 Nev. 763, 542 P.2d 1400, 1403
(1975), Branch v. Tunnell, 14 F,3d 449, 454 (9“’ Cir. 1994)). The total debt amount was not
stated in the September 2009 notice of default.’

Second, Plaintiff filed a lawsuit against the prior loan servicer on or about August 4, 2011
to stop the trustee’s foreclosure sale set by the notice of sale. The foreclosure ceagsed. The
lawsuit was not settled by Plaintiff until 2014, (Plaintiff's M3J, Facklam Decl. § 24),

Third, the non-judicial foreclosure under the September 2009 notice of default and July
2011 notice of sale was rescinded as evidenced by the Rescission recorded on December 3, 2011,
(Cplt. 1 18; Plaintiff’s MSJ, Exh. C; Facklarm Decl, 1 10-13, 18).

Fourth, Plaintiff’s loan was reinstated and additional loan modification or other efforts to
assist Plaintiff were made up until approximately January 2016. Due to Plaintiff's default,
Defendant caused to be recorded a new Notice of Default on January 25, 2016 to commence a

new non-judicial foreclosure upon a later default date stated (further con'obora.tiﬁg the prior

* Onge again, *Acceleration is seldom implied and courts usually require that acceleration be exercised in  manner
so clear and vnequivocal that it leaves no doubt as to the lender’s intention.” Clayton v. Gardner 107 Nev, 468, 4704
471 (1991}. Absent a clear and unequivocai acceleration, the statute of limitations as it effects a mortgage only
begins to run with respect to each installment when due. Id. Here, Plaintiff does not cite controlling authority
specifically holding that the notice of default effected a loan acceleration by the prior loan servicer. There is no
uncontroverted evidence by Plaintiff that the Defendant had undoubtedly intended and affirmatively effected a clear
and unequivocal aceeleration by the other party’s September 2009 notice of default, particularly since Plaintiff
tactfully omits the July 2011 notice of sale on the full debt amount then stated. Plaintiff acknowledges NRS
107.080(3) allows a notice of default to include language regarding intent to accelerate if the default amount is not
paid by the time of issuance of a notice of sale, i.e. an acceleration cannot oceur if the default is paid or reinstated
during the default period (also see Deed of Trust §22), The extraneous and objectionable letters from another party
prior to the September 2009 notice of defauli, indicating a right to cure the payment “default” amount stated at the
time under $5k subject to a possible foreclosure and loan aceeleration at some undeferminable time in the future, are
not alleged in the Complaint and are Objection thereto is made on the following grounds: lack of foundation, lack of
authentication, hearsay, seeks improper consideration of matters extraneous to Complaint on the motion to dismiss.
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reinstatement and rescisston of foreclosure). (Cplt. 1§22-23; Plaintiff’s MST 91 12-13, Exh. D,
Facklam Decl. 4 28).

Fifth, Plaintiff filed her second instant lawsuit herein on or about March 21, 2016, and
Defendant’s new non-judicial foreclosure was put on hold,* Plaintiff’s Complaint does not
aliege and to date there has been no full loan acceleration with a Notice of Szle issued for the
new Notice of Default, and no trustee’s sale. (Defendant’s Opp. to Plaintiff’s denied Mta for P1,
Allison Decl. {3, 4).

The July 2011 notice of sale issued approximately 22 months after the September 2009
notice of sale, Plaintiff’s August 2011 lawsuit not resolved until 2014, the reinstatement and/or
efforts to modify the loan from approximately December 2011 to January 2016, and the present
hold on the new foreclosure pending this action filed by Plaintiff in March 2016 and further
advance notice as confirmed by the Court on April 12, 2016, all fanction to at least toll any
applicable or purported running of the 6 year statute of NRS 11.190. The total tolling time for
these intervening events is at least approximately 50 months after the September 2009 notice of
defavlt, which would mean the 6 year statute has only run approximately 22 months of less than
two years since then, Moreover, the September 2009 notice of default which Plaintiff alleges
somehow accelerated the loan was then rescinded in December 201 1, which supersedes the
running of the 6 year statute outright.

Plaintiff has made sure to keep her property mortgage free for as long as possible. She
has filed la\;\fsuits to stop and made multiple efforts to interfere with the non-judicial foreclosure
process. In response to Defendant’s numerous efforts to assist with her loan over many months,

Plaintiff filed this second lawsuit challenging the foreclosure, and asserting that the entire loan

4 Regarding Plaintiff’s lawsuits and motions for injunctive relief, NRS §11.350 provides, “When the
commencement of one action shall be stayed by injunction or statwtory prohibition, the time of the continvance of
the injunction or prohibition shall not be part of the time limited for the commencement of the action.™
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and Defendant’s right to recover on the security interest is now wiped out. If Plaintiffs
contention were correct, a borrower could simply fail to make payments on her secured loan,
reinstate under the auspices of negotiating a loan work-out plan to address her default, file
bankruptcies or lawsuits to enjoin foreclosure in the interim, and then argue the loan and right to
foreclose thereon is time-barred. Such a result would negate incentives by lenders to work with
borrowers, ignore lawsuits or injunctions, and would not foster favorable or sound policy.
Plaintiff’s Complaint presenting what she characterizes as a “question of law,” fails to
state the claim as a matter of law and equity. Plaintiff's Opposition fails to address other points
of Defendant’s Motion as well, such as the law establishing the her first claim for declaratory
relief is not a claim in and of itself, that there is no unlawful adverse interest in the Note and
Deed of Trust by Defendant, that the second claim for injunctive relief is not a claim in and of
itseld, there is no present notice of sale or immediate threat of foreclosure, and is moot.
IV. CONCLUSION
For the reasons set forth in Defendant’s Motion and above, it is respectfully requested

that the Motion to Dismiss the Plaintiff’s Complaint be GRANTED with prejudice, and for such
other and further relief as may be just.
DATED thi;&lsdc;ay of May, 2016.

HOUSER & ALLISON, APC

By __/s/ Jeffrey 8. Allison

JEFFREY S. ALLISON

Attorneys for HSBC BANK USA, NATIONAL

ASSOCIATION, AS TRUSTEE FOR DEUTSCHE

ALT-A SECURITIES MORTGAGE LOAN

TRUST, MORTGAGE PASS-THROUGH

CERTIFICATES SERIES 2007-AR2, by and

through its servicer and attorney-in-fact OQCWEN
LOAN SERVICING, 1.LC
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CERTIFICATE OF SERVICE

Thereby certify that I am over the age of cighteen (18), that I am not a party to this action,
and that on this date I caused to be served a true and correct copy of the following documents:

REPLY TO OPPOSTTTON TO DEFENDANT*S MOTION TO DISMISS THE
COMPLAINT

By: X U.S. Mail
X Electronic Service
__ Facsimile transmission
- Overnight Mail
__ Hand and/or Personal Delivery
and addressed to the following;

Jacob L. Hafter, Esq.
HafterLaw

6851 W. Charleston Blvd,
Las Vegas, Nevada 89117
Tel: (702) 405-6700

Fax: (702) 685-4184
jhafier@hafterlaw.com

Attorney for Plaintiff AMY FACKLAM
Dated: Mayz;\, 2016

/s/ Courtney Hershey
An employee of HOUSER & ALLISON, APC
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