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CLERK OF THE COURT ORDR 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & F.IS1NGER 

PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
PHILIP GOODHART, ESQ. 
Nevada Bar No. 5332 
ALEXANDRA. B. McLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 

Mail To: 
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Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax (702) 366-0327 
E-Mail: peisinger@thorndaLcom  
E-Mail: pgoodhartgborndaLcom 

tuncleod@thomdatcont 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTI' WATER HOLDINGS, LLC 

Dimmer COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, 
011 behalf of minor child, LELAND GARDNER, 

Plaintif11, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a Nevada 
limited liability company; WEST COAST WATER 
PARKS, LLC, a Nevada limited liability company; 
DOUBLE OTT WATER. HOLDINGS, LLC, a Utah 
limited liability company; DOES I through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through X 
inclusive, 

Defendants. 
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CASE NO. A-I5-722259-C 
DEPT, NO. XXX 

onDgR DENYING PLAINTIFFS'  
MOTION FOR LEAVE TO  
AMEND COMPLAINT 

GAR D254 Docket 70823   Document 2016-34721



Date of Hearing June 16, 2016 at 9:00 a.m. 

For Plaintiffs: Donald J. Campbell, Esq. and 
Samuel R. IvErkovich, Esq. of 
CAMPBELL & WILLIAMS 

For Defendant: Paul E RIqinger, Esq. and 
Alexandra B. McLeod, Esq. of 
THOFXDAL ARMSTR,ONG DEUC 
BALICENBUSE & Eisrtgaza 

Plaintiffs' Motion for Leave to Amend Complaint, having come on for hearing before the 

above-entitled Court on the 161b  day of June, 2016, at the hour of 9:00 a.m.; and this Honorable 

Court having considered all of the papen3 and pleadings on fde herein, as well as the argument of 

counsel for the parlies hereto; and good cause appearing therefor; 

THE COURT HEREBY FINDS as follows: 

1. FINDINGS OF FACT 

L Plairttiff seeks to add various individnat% who make up the Defendant's.  

Management Committee, as Defendants. 

2. This Court finds that the Nevada Revised Statutes protect members of ani,LC, not 

only from debts incurred by an LI f,  but also from abilities incurred by the LLC. NRS 86371 

indicates that "...no member or manager of any Iimited-liability company formed under the laws 

of this State is incrtvidual41 liable for the debts or liabilities of the company" (ernitgyis tutted). 

3. This Court finds further that although the Nevada corporation statutes include an 

alter ego exception to the corporate protections, the LLC statutes do not contain a similar 

exception, creating a negative inference that the Nevada legislature did not intend for it to apply to 

LLCs. (Suing the Man Behind the Curtain: Can Nevada LLC Members be Liable Under the Alter 

Ego Doctrine? by Ryan Lower, Esq., NEVADA LAWYER, November, 2014, pg. 16, citing to Dept 

of Taxation v DaimlerCluysler, 121 Nev. 541, 548,119 P.3d 135, 139 [20051). 
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Respectfully submitted by: 

THORNDAL ARMSTRONG 
DELK BAIXENBUSH & EISINGER 

ESQ.̀ ~  
RA B. McLEOD, ESQ. 

1100 E. Bridget Avenue, P.O. Box 2070 
Las Vegas, Nevada 89125 
Attorneys for Defendants 

Approved as to firm and content by: 

CAMFBE 

ELT., ESQ. 
CH, ESQ. 

700 enth Stre 
Las , Nevada 89101 
Attorneys for Plaints 

Gardner v. lends Water Pat LLC et al. 
Case #A.15-722259Z Re 6/16/2016 Hearing 

Therefore, THE COURT HEREBY CONCLUDES as follows: 

4 /1. CONCLUSIONS OF LAW 

1. This Court concludes that the requested amendment and inclusion of the individuals 

who make up the Defendant's Management Committee would be futile, as such individuals ate 

improper Deb:Ants. See Halm" Ina v. Eighth Judicial Din Court of the State, 302 P.3d 

1148, 129 Nev. Adv. Rep. 42 (2013); Aliwn v. Valley Bank of Nev., 109 Nev. 280, 287, 849 

P.2d 297, 302 (1993); Soebbing v. Carpet Barn, Inc., 109 Nev. 78, 84, 847 P2d 731, 736 

(1993). 

2. IT IS HEREBY ORDERED that the Motion Leave to Amend is hereby 
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CASE NO. A-15-7222597-C 

IN THE DISTRICT COURT OF LAS VEGAS 

CLARK COUNTY, 'NEVADA 

-oOo- 

PETER GARDNER and CHRISTIAN ) 
GARDNER, an behalf of minor child, ) 
LELAND GARDNER, ) 

) 
P1 intiffs ) 

) 
) Department No. XXX 
) 

HENDERSON WATER PARK, LIZ dba ) 
COMM/NG& BAY WATER PARK, a Nevada ) 
limited liability coapany; WEST ) 
COAST WATER PARKS, LW, a Nevada ) 
limited liability =many; DOUBLE ) 
OTT WATER HQLDINGS, la.c, a Utah ) 
limited liAbi  litycorEpany; DOES I ) 
Through X, inclusive; PM ). 
CORPORATIONS I through.X4 and. ROE ) 
limited liphility =wavy I through) 

inclusive, ) 
• ) 

Defendants. ) 

REPORTER'SdRANSCRIPT 

MOTION FOR LEAVE TO AtEND COMPLAINT 

BEFORE TEE HONORABLE JERRY A. WIESE, 

THURSDAY, JUNE 16, 2016 
AT 9;46 A.M. 

Reported by: Leah Armendariz, Z PR, CCR No. 921 
40111.1••••••••••••01101.11MIL 
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A PEARANCES 

For the Plaintiff: 

Donald J. Campbell, ESQ. 
Samuel R. Mirkovich, ESQ. 
Campbell & Williams 
700 South Seventh Street  
las  Vegas Nevada 89101 
dj c@campbalanclwilliams corn 

For the Defendants: 

Paul F. Eisinger:  ESQ. 
Alexandra B. Mcilaod, ESQ. 
Thorndal, 2sarastrOng, Delk 
Balkenhush & Eisinger 

1100 East Rtidger Avenue 
Las Vegas, Nevada 89101 
peisinger@tbQrnøa,l-qam 
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LAS VSGAS, CLARK MONTY, NV, TIMMY, JUNE 16, 2016 
9:46 74..14., 

PROCEEDINGS  

THE COURT: Gardner versus Henderson Water 

Park. 

MR. CAMPBELL* Good morning, Your Honor, 

Donald jim Campbell on behalf of plaintiff. 

MR. lvIIRHOVICH: Good morning. Samuel 

Mirkovich appearing on behalf of the plaintiff. 

MR. MCLEOD: Good morning, Your Honor, 

Alexandra McLeod from Thorndal Armstrong on behalf of 

defendants. 

MR. EISPAGER: Paul Eisinger, Bar 

Number 1617, of Thorne at Armstrong on behalf of 

defendants. 

THE COURT : Good morning, guys. 

All right. So two things. The first one 

want to address with you is my calendar is showing on 

June 23rd Water Park's motion to quash subpoenas of 

nonparties. 

Shouldn't that be in front of Commissioner 

Huila? 

MR. MIRKOVICH: It should, Your Honor. 

didn't realize it would be set for your calendar. 

WheZ she made me aware of that, that's when I 
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advised -- but in any case, Ms. McLeod and I have 

worked it out. That motion is going to be taken off 

calendar. There's no pending dispute. 

THE COURT: All right. That's vacated. 

can just vacate it now. 

MR. McLEOD: Yes, Your Honor. Even — we 

believe we resolved the issue. Even if we haven't, we 

believe it should be reset on the discovery rAlendar. 

THE COOHT: All right. I'm going to vacate 

All right. So today we're here for 

plaintiff s motion for leave to. file amended complaixit. 

I understand you want to bring in the 

individuals? 

MR. CAMPBELL: Yes, Your Sonar. 

THE COURT: Who axe the members of the LLC, 

but don't you haVe to prove alter ego before you get 

there? 

MR. CAMPBELL: No, you don't, Your Honor. 

There's an abundance of case law on this very issue. 

You can sue individual members of a LLC, not for the 

liability for deaths, but you can sue than 

individually for their individual torts with respect 

to their operation of the LLC if they committed 

individual torts. That's what we are suing than for, 
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the manner in which they operated. They're complete 

2 violations of the law with respect to the structures 

3 that were put on by the law by the counter..  

4 And this isn't something new or novel, Your 

5 Honor. This is adopted by substantial case law that has 

6 existed for over, like almost 100 years with respect to 

7,  corporations. If you'll scc our citations to Fletcher 

a on corporations it says exactly that, Your Honor, in our 

9 brief. These rules have been applied to principa_q of 

10 limited liability companies. 

11 You'll also see the case that we cited that's 

12' here locally, Your Honor, the USA Mortgage Company by 

13  the United States Supreme Court across the street on 

14 that very issue. If you're talking about a corporate 

15, officer that commits a tort, you can sue than for that. 

16 was involved in a case directly on point in 

17 that regard with respect to Tramp versus,Wynn. Mr. Wynn 

18 sued Mr. Trump individually in the corporation that he 

19 was operating because he committed a personal tort or 

20 alleged the same. 

21 There's no difference now that we, have an LLC, 

22 Your Honor. And all of the case law -- all of the case 

23 law holds that standard. For example, if Z can just 

24 read you just one part of USA.Commercial Mortgage. 

25 "As managing members of Compass, 
1•11••••• 
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Pinkton [phonetic] and Black are 

persomally liable for engaging; in the 

conversion that plaintiff's proved 

was committed by Compass." 

Citing Pocahontas First Corporation versus 

Venture Planning, also a Nevada case on that very issue. 

"There is no doubt that an 

individual who commits a tort while 

acting in the capacity of a corporate 

officer maybe personally liable." 

Citing Marina [phonetic]. Now this was 

dealing with an LLC. They went on to say: 

"Officers are liable for their 

tortious conduct even if they were 

acting officially for the entity." 

Your Honor, and that's exactly what you have 

here. Quite frankly, this isn't even a close case. 

There's literally no jurisdiction that we are aware of 

anywhere, anywhere, whether it's federal or state, who 

has adopted the position that's being advanced to you by 

the defense here. 

The simple fact of the matter is if you enaage 

in a tort, you engage in a tort, and you can be sued 

personally for engaging in that tort. This is not a 

situation -- I want to make this absolutely clear to the.  

6 
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Court. This is not a situation where we are seeking to 

hold them liable for a debt of the corporation insofar 

as an act of the corporation or the LLC with respect to 

a contract. Contracts are different. We're not 

claiming contracts here. We are claiming torts and not 

only torts but intentional torts. 

And you'll see opp of the cases that I think 

we also cited was one that was decided in that regard 

was then Judge Marken, now ProfessorMarkell, one of 

the leading bankruptcyscholars in the country, saying 

exactly that same thing where they tried to advance that 

argument in front of him in bankruptcy court saying, 

Wait a second, we're not talking about a corporation, 

okay, being' responsible for an individual debt. 

We're talking about the individuals that run 

that corporation, not in a contract sense, but we're 

talking about them operating in a tortious sense, not a 

contract action, but a tort action. That makes all the 

difference in the world. We're not claiming any sort of 

a contract action whatsoever, Your Honor. None. 

THE COURT: Okay. 

MR. CAMPBELL• Thank you, Your Honor. 

THE COURT: Thank you. 

HR. MoLEOD: Plaintiff's are eager to point 

out all of the federal case law and case law from 
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比her 欧a七95because 七here a no Nevada6七基七e case 王己钟 

on 公飞土s 拌泣：止‘ ,The creation of business 以1七让j分吕丘吕 

st已ct妙 astate statutory provision, and that is why 

址ieyd土ffer from state to gte七e. 

s七a七98 公1七en七土。：通王王ymake‘犯C土3土ons 土n 七hose 

故atutory cons七rue七生on.s to lure businesses to the红 

state, and as we know, Nevada and Delaware are both very 

popular states for businesses 七。do their 万ormation 七1 

prec主sely because of 七he pr<尤ec七生ons. 

Plait止生ffwou五城iave us‘匆 away 、吐tha王1of 

七王飞。吕以 becaus 廿飞异ywan七七。sue 七hen曰证 ers a上七hC 

managing conud七七ee, They3a生d 七b趁七 they want 七。“1二e ￡‘'r 

土iid立、八dua几七orbs, 七ha七七hese are for aperson who 

engages in. a tort then, they can be sued for・to吐． 

Their proposed amend4 c如plaint at 

Paragraph 48 工土0k6al工 of 廿垮 duties(,fthese 

in'五V主due王S 七a their posit土on as a uianaga1ten七 ccaany, 

rio七七h己七七hey have 土nd主v主dua工 dl止主es and 七ha七主：hey 

individually cosinitted 切上七吕． 

They wan七 to sue the menageuen七 committee of 

an 毛I￡． T1飞eywan七七0do awayw生七h 七he sta七.1止ozy 

protections in Chapter 86 of our revised S七a七utes 七b批 

specifically are intended to protect the 址Cs, arid its 

men山ers. 

Specifically NRS86.3Wl says: 

0八R0183 
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"A member of a limited liability 

company is not a proper party to 

proceedings by or against the 

cantaanY-n  

That's exactly what they want to get around. 

And Paragraph 14 of their proposed amended .complaint, 

they basically recite the standard for piercing a 

corporate veil -under Chapter 78 of the Nevada Revised 

Statutes, which pertains to corporations, not to limited 

liability companies. 

We have confidence in our legislature, and if 

the legislature wanted those same exceptions to the 

protections to apply in Chapter 86, they would put them 

in there. They are notably absent. 

And plaintiff's argument that they are suing 

individuals is disingenuous because what they want to do 

is sue the managing -- the nanagement committee, the 

members of the LLC, and get around these protections. 

That is an essential flaw that submits their petition --

excuse me, their amended complaint to a motion to 

dismiss the'minute it's filed, and that's what makes 

that amendment futile and why we believe that motion for 

leave to amend should be denied here. 

THE COURT; Okay. Last word. 

MR. CANMELL: Last word, Your Honor. The 

GARD267 



10 

  

1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21' 

22 

23 

24 

25 

case that T wanted to cite to the Court was an In Re: 

Giampetro decided by Judge Marken, and in that he 

specifinally made a finding that there may not be a 

Nevada case that says that, tut every other case in 

the country is that way so Nevada would decide it the 

same way..  

And I also would advise the Court if you look 

at one of our footnotes -- and I can't think of it right 

now. Yes, Your Honor, if you look at our Footnote 

Nbmber 3 in our reply, Your Honor, we cite the 

legislative history of this, which likewise is the same 

wise application of the corporate law to LIrs with 

respect to limits of liAhdlities and the differentiation 

of the standards with respect to contract and with ' 

respect to torts. This is a tort action. They keep on 

talking about contract cases. This is not a contract 

case. This is a tort action. 

THE COURT: All right. I'm not comfortable 

with this one yet/ so. 

MR. CAMPBELL: Just one thing, Your Honor. 

THE COURT: I'm going to do a little bit 

more research on my own, and then I'll -- 

MR. COMP$51N4 In that regard, they're 

suggesting that if it is somehow contract related, we 

are going to demonstrate through discovery in this 
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matter -- we're going to,demonstrate thrdugh discovery 

in this matter of their individual liability on all 

this. 

It's one thing to came in and argue at a 

motion for summary judgment after you have a body of 

evidence upon which the Court can reply, but to suggest 

that in a case right up front you don't get to do it at 

all when we're entitled to every single inference, and 

the Court is saying in Rule 15, even in the most 

borderline of cases, you allow the amendment and 

they can move to dismiss or move for summary judgment at 

a later point in time.. And that's what we're doing 

here. 

We want you to remember this. We were 

grossly, grossly misled by the testimony of the 

individzal that was running the company that said that 

he was running the company, that no one else was 

involved. We have determined absolutely that they were 

involved. All of these other individuals were guilty of 

the same tort. 

Thank you, Your Honor. 

THE COURT: Thaak you. 

All right. I'll get you a decision probably 

in the next-couple weeks. 

MR. CAMPBELL: Thank you very much Your 
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Honor. 

McIEODI Thank you, Xour Honor. 

MR. EISINGER: Thank you, Judge. 

(The proceedings were concluded at 

9:58 a,UL) 
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REPORTER' S CERTIFICATE 

STATE OF KEW* ) 
) as 

COUNTY OF CLARK ) 

I, LeahAmendariz„ CCR 921, RPR, OR, do 

hereby certify that I took down in Stenotype all of the 

proceedings had inthe before-entitled matter at the 

time and place indicated and that thereafter said 

shorthand notes were transcribed into typewriting by me 

and that the foregoing transcript constitutes a full, 

true, and accurate record of the proceedings had. 

IN THE WITNESS WHEREOF, I have hereunto 

set my hand and affixed my signature in the County of 

Clark, State of Nevada, this 12th day of July, 2016. 

Leah D. Asmendariz,-RPR, CRR, 921 
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RSPN 
THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER.  
PAUL F. EISINGER, ESQ, 
Nevada Bar No. 001617 
PHILIP GOODHART 
Nevada Bar No. 005332 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 

Mail To: 
P.O. Box, 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702) 366-0327 
E-Mail; peisinaer@thisndaLcom 
E-Mail: prigethorndal.com  
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC and 
DOUBLE OTT WATER HOLDINGS, LLC 

DISlitICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN  
GARDNER, on behalf of minor child, LELAND I 
GARDNER, 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a 
Nevada limited liability company; WEST 
COAST WATER PARKS, LLC. a Nevada. 
limited liability company; DOUBLE OTT 
WATER HOLDINGS, LLC, a Utah limited 
liability company; DOES I through X, inclusive; 
ROE CORPORATIONS I through X, and ROE 
Limited Liability Company I through X, 
inclusive, 

Defendants. 

- 1 - 

CASE NO. A-15-722259-C 

DEPT NO. XXX 

DEFENDANT, WEST COAST 
WATER PARKS,, LLC'S ANSWERS 
TO PLAINTIFFS' FIRST SET OF 
INTERROGATORIES 
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DEFENDANT, WEST COAST WATER PARKS. LLC'S ANSWERS 
TO PLAINTIFFS' FIRST SET OF INTERROGATORIES .- 

Defendant, WEST COAST WATER PARKS, LI.0 ("West Coast"), by and through its 

counsel of record, Paul F. Eisinger, Esq. and Philip Goodhart, Esq., of the law firm of 

THORNDAL, ARMSTRONG, DELK, BALKENBUSH & EISINGF.A, does herein respond, in 

accordance with Rule 33 of the Nevada Rules of Civil Procedure, to Plaintiffs' Interrogatories. 

This Defendant objects to the number of Interrogatories propounded by the Plaintiffs as 

they exceed forty (40) in total including subparts. 

INTERROGATORY NO. I:  

Identify and describe in detail all claims, complaints, arbitration proceedings andior 

lawsuits filed against Defendant during the five (5) year period prior to the Subject Incident. 

RESPONSE TO INTERROGATORY NO. 1: 

Objection. This Interrogatory is vague, ambiguous, overbroad and compound. 

This Defendant also objects to said Interrogatory on the grounds that it calls for several 

legal conclusions. Finally, this Interrogatory also seeks to invade Attorney-Chant Privilege 

and/or Attorney Work-Product Subject to and without waiving said objections, the 

response is as follows: Splash Management, LLC v. West Coast Water Parks, LEX, 

Henderson 'Water Park, LLC, et al - Case No.: A-I3-689506-B. 

INTERROGATORY Na 2: 

Identify and set forth in detail, including by name, address and telephone number, any 

individual that performed any type of investigation in any way related to the Subject Incident. 

RESPONSE TO INTERROGATORY NO. 2: 

None on behalf of West Coast. 

INTERROGATORY NO. 3:  

IdentifY and set forth in detail West Coast's policies and procedures in any way related to 

the operation of the NVave Pool, including but not limited to lifeguard staffing; from April I, 2013 

through the present. 

-2 
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RESPONSE TO INTERROGATORY NO. 3: 

2 West Coast is simply an owner/investor in Henderson Water Park, LLC and has no 
involvement in the policies, procedures or daily operations of Cowabunga Day Water 
Park. 

INTERROGATORY NO.4:  

Identify and set forth in detail West Coast's policies and procedures in any way related to 
the training of its lifeguards from April 1, 2013 through the present. 

RESPONSE TO INTERROGATORY NO. 4: 
See West Coast's Response to Interrogatory No. 3 above. 

INTERROGATORY NO. St 

Identify West Coast employees or personnel, agents, representatives, consultants, vendors 
or corm-actors that werc on duty and/or present at the Premises on May 27, 2015. 
RESPONSE TO INTERROGATORY NO. 5: 

Objection: Vague and ambiguous. Subject to and without waiving said objections, 
the response is as follows: None, See West Coast's Response to Interrogatory No. 3 
above. It is noted that Shane finish, the general manager of the Cowabunga Ray Water 
Park was working on May 27, 2015. 

INTERROGATORY NO. 6: 

If you claim that any other person(s) or entity(ies) contributed to the Subject Incident, 
please state the name of each such person(s) or entity(les) and the manner in which heisheat 
contributed to the alleged occurrence. 

RESPONSE TO INTERROGATORY NO. 6: 

As noted above, West Coast is simply an owner/investor in Henderson Water Park, 
LLC and has no involvement in the policies, procedures or daily operations of Cowabunga 
Bay Water Park. West Coast would defer to Henderson Water Park, LLC dba 
Cowabunga Bay Water Park. Furthermore, formal discovery has just commenced. No 
depositions have been taken. .Discovery is ongoing and therefore this Defendant reserves 
the right to supplement this response. 

GARD275 



LAW OFFICES 
THORNDAL ARMSTRONG 

DELK BALKENBUSH & EISINGER 
A PROFESSIONAL CORPORATION 

www.thotadaLcom 

GARD276 



ELECTRONICALLY SERVED 
01/26/2016 05:01:24 PM 

RSPN 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 

PAUL F. EISINGER, ESQ. 
Nevada Bar No, 001617 
PHILIP GOODHART 
Nevada Bar No. 005332 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 

Mail To: 
P.O. Box 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702) 366-0327 
E-Mail: peisingeathorndakcorn  
E-Mail; pnaathorndabza 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC and 
DOUBLE OTT' WATER HOLDINGS, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN 
GARDNER, on behalf of minor child, LELAND 
GARDNER, 

Plaintiffs, 
vs. 

HENDERSON WATER PARK., LLC dba 
COWABUNGA BAY WATER PARK, a 
Nevada limited liability company; WEST 
COAST WATER PARKS, LLC, a Nevada 
limited liability company; DOUBLE OTT 
WATER HOLDINGS, LLC, a Utah limited 
liability company; DOES !through X, inclusive; 
ROE dORPORATIONS I through X, and ROE 
Limited Liability Company I through X, 
inclusive, 

Defendants. 

CASE NO. A-15-722259-C 

DEPT NO. XXX 

DEFENDANT, DOUBLE OTT 
WATER HOLDINGS, LLC'S  
ANSWERS TO PLAINTIFFS'  
FIRST SET OF 
INTERROGATORIES 
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DEFENDANT, DOUBLE OTT WATER HOLDINGS, LLC'S ANSWERS  
TO PLAINTIFFS' FIRST SET OF INTERROGATORIES 

Defendant, DOUBLE OTT WATER HOLDINGS, LLC, ("DOUBLE OT[") by and 

through its counsel of record, Paul F. Eisinger, Esq. and Philip Goodhart, Esq., of the law firm 

of THORNDAL, ARMSTRONG, DELK, BALICENBUSH & EISINGER, does herein respond, 

in accordance with Rule 33 of the Nevada Rules of Civil Procedure, to Plaintiffs' 

Interrogatories. 

This Defendant objects to the number of Interrogatories propounded by the Plaintiffs as 

they exceed forty (40) in total including subparts. 

INTERROGATORY NO. I:  

Identify and describe in detail all claims, complaints, arbitration proceedings andlor 

lawsuits filed against Defendant during the five (5) year period prior to the Subject Incident. 

RESPONSE TO INTERROGATORY NO. I: 

Objection. This Interrogatory is vague, ambiguous, overbroad and compound. 

This Defendant also objects to said Interrogatory on the grounds that it calls for sevet•al 

legal conclusions. Finally, this Interrogatory also seeks to invade Attorney-Client Privilege 

and/or Attorney Work Product, Subject to and without waiving said objections, the 

response is as follows: None. 

INTERROGATORY NO. 2:  

Identify and set forth in detail, including by name, address and telephone number, any 

individual that performed any typ- of investigation in any way related to the Subject Incident. 

RESPONSE TO INTERROGATORY NO, 2: 

None on behalf dnouble Ott. 

INTERROGATORY Na 3: 

Identify and set forth in detail Double Ott's policies arid procedures in any way related to 

the operation of the Wave Pool, including but not limited to lifeguard staffing, from April I, 2013 

through the present. 
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RESPONSE TO INTERROGATORY NO. 3: 

Double Ott is simply an owner/investor in Henderson Water Park, LLC and has no 

3 involvement in the policies, procedures or daily operations of Cowabunga Bay Water 

4 Park. 

INTERROGATORY NO. 4:  

6 Identify and set forth in detail Double Ott's policies and procedures irt any way related to 

7 the training of its lifeguards from April 1, 2013 through the present. 

AESPONSE TO TpiTERROGATORY NO. 4: 

9 See Double Ott's Response to Interrogatory No. 3 above. 

10 INTERROGATORY Na 5: 

11 Identify Double Ott employees or personnel, agents, representatives, consultants, vendors 

12 or contractors that were on duty andfor present at the Premises on May 27, 2015. 

13 RESPONSIf. TO INTERROGATORY NO. 5: 

14 None. See Double Ott's Response to Interrogatory No. 3 above. 

15 INTERROGATORY Na 6:  

16 If you claim that any other person.(s) or entity(ies) contributed to the Subject Incident, 

17 please state the name of each such persou(s) or entity(ies) and the manner in which he/she/it 

18 contributed to the alleged occurrence. 

19 RESPONSE TO INTERROGATORY NO. 6: 

20 As noted above, Double Ott is simply an owner/investor in Henderson Water Park, 

21 LLC and has no involvement in the policies, procedures or daily operations of Cowabunga 

22 Bay Water Park, Double Ott would defer to Henderson Water Park, LLC dba 

23 Cowabunga Bay Water Park. Furthermore, formal discovery has just commenced. Na 

24 depositions have been taken. Discovery is ongoing and therefore this Defendant reserves 

25 the right to supplement this response. 

26 

27 

28 
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DISTRICT COURT 
2 CLARK COUNTY, NEVADA 
3 

4 PETER GARDNER and CHRISTIAN 
GARDNER, on behalf of minor 

5 child, LELAND GARDNER, 
6 Plaintiffs, 

7 vs. CASE NO. 
A-15-722259-C 

8 HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a 

9 Nevada limited liability company; 
WEST COAST WATER PARKS, LLC, a 

10 Nevada limited liability company; 
DOUBLE OTT WATER HOLDINGS, LLC, 

11 a Utah limited liability company; 
DOES I through X, inclusive; ROE 

12 Corporations I through X, inclusive; 
and ROE Limited Liability Company 

13 I through X, inclusive, 
14 Defendants. 

15 

16 

17 

18 VIDEOTAPED DEPOSITION OF SHANE HUISH 
19 Taken at the offices of Campbell & Williams 
20 on Tuesday, March 22,,2016 
21 at 9:33 a.-m. 
22 at 700 South Seventh Street 

Las Vegas, Nevada 
23 

24 

25 'Reported by: Denise R. Kelly, CCR #252, RPR 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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02:10:16 

2 

3 

02:10:25 4 

02:10:26 

02:10:41 

02:10:42 10  

02:10:43 11 

12 

13 

14 

02:10:51 15 

02:10:52 16 

17 

18 

02:11:01 19 

02:11:02 20 

02:11:11 21 

22 

02:11:16 23 

02:11:16 24 

02:11:18 25 

Q. Okay. And under WP1 through WPS, that 

means the number of lifeguards that would be assigned.  

to the wave pool, correct? 

A. Correct. 

0. All right. Again,- so the absolute maximum 

under your plan, unilaterally adopted by you and put 

into effect, was that there would never be more than 

17, correct -- never more thah 8; is that correct? 

MR. EISINGER: Object to the form, 

You can answer. 

THE WITNESS: I believe that there would 

,never be more than 7. On busy days, the 8th guard was 

at the life jackets, assisting passing out the life 

jackets.: 

BY MR. CAMPBELL: 

Q. So the most that you would have there on 

any given day, irrespective of the amount of people, 

would be seven persOns would be designated -- 

A. Correct. 

Q. - as lifeguards? Okay. 

And once again, that was your unilateral 

decision, correct? 

A. Yes. 

0. And you accept responsibility for that? 

MR. EISINGER: Object to the form. 

GARD282 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 



02:11:19 1 You can answer. 

02:11:20 2 BY MR. CAMPBELL: 

02:11:21 3 Q Is that "yes"? 

02:11:21 4 A. Yes. 

02:11:25 5 Q. Okay. And what was the management 

6 committee's position on that? Did they agree with you 

7 in that regard? 

02:11:33 8 A. They weren't aware of it. 

02:11;34 9 Q. They weren't aware of it? 

02:11:35 10 A. No. 

02:11:36 11 Q. Okay. Why weren't they aware of it? 

02:11:39 12 A. Because they are not involved in that sort 

13 of thing, the day-to-day stuff like that. 

02:11:44 14 Q. Why aren't they? Isn't that their job? 

02:11:47 15 A. Which management are you talking about? 

02;11:50 16 Q. The management Committee, the owners that 

17 sit on the management committee that you answer to and 

18 /1701.1 are responsible to. 

02:11:56 19 MR. EISINGER: Object to the form. 

02:11:57 20 Go ahead. 

02:11:57 21 THE WITNESS: No, they are not involved in 

22 the day-to-day operation. They don't know how many 

23 people are doing cashiers or guarding or that's my 

24 job. 

02:12:04 25 /1/ 
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BY MR. CAMPBELL: 

Q. Well-, why aren't they involved in-that? 

In, for example, not necessarily cashiers, but life and 

death matters such as lifeguards, why have they 

exhibited no interest in being involved in that 

process? 

A. Well -- 

MR. EISINGER: Object to the form. 

THE WITNESS: They are Just investors. 

They are not involved in doing thoSe sort of things, 

BY MR. CAMPBELL: 

Q. You understand that they are meMbers of the 

management committee, right? 

A. Well, I think it' a management of the 

partnerships, not of the park, 

Q. So they have nothing to do with the 

management of the park at all? 

A. No. 

Q. But that's not what your documents say, is 

it? 

A. I'm, I'm not sure about that. But, no, 

they are not involved in the day-to-day operation. The 

'management committee votes on things if we are going to 

sell the park or if we're going to divide the 

partnerships or... 

02:12:04 

02:12:04 
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TRAM 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN ) 
GARDNER, on behalf of minor ) 
child, LELAND GARDNER, ) 

) 
Plaintiffs, ) 

) Case No.: A-15-722259-C 
vs. ) Dept. No XXX 

) 
HENDERSON WATER PARK, LLC dba ) 
COWABUNGA BAY WATER PARK, a ) 
Nevada limited liability ) 
company; WEST COAST WATER ) 
PARKS, LLC, a Nevada limited ) 
liability company; DOUBLE OTT ) 
WATER HOLDINGS, LLC, a Utah ) 
limited liability company; ) 
DOES I through X, inclusive; ) 
ROE Corporations I through X, ) 
inclusive; and ROE Limited ) 
Liability Company I through X,) 
inclusive,  

) 
Defendants. ) 

 ) 

REPORTER'S TRANSCRIPT OFICTICN FOR SUMMARY JUDGMENT AS 
TO CLAIMS AGAINST WEST COAST Al\D DOUBLE OTT 
BEFORE THE HONORABLE JUDGE JERRY WIESE 

DEPARTMENT XXX 
TUESDAY, SEPTEMBER 13, 2016 

9:15 A.M. 

Reported by: Amher M. Riggio, NV CCR No. 914 
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APPEARANCES 

For the Plaintiffs: 

BY: COLBY J. XILLIAAS, ESQ. 

BY: SAMUEL R. MIRKOVICH, ESQ. 

CAMPBELL & WILLIAMS 

700 South Seventh Street 

Las Vgas, Nevada 89101 

(702) 382-5222 

jcwecampbe1landWilliams.com  

sm@campbe1landvilliams.cam 

For the Defendants: 

BY: PAUL F.-EISINGER, ESQ. 

BY: ALEXANDRA B. AtLEOD; ESQ. 

THDRNDAL ARMSTRONG DELK BA•T,KE1VBUSH & EISINGER 

1100 East Bridger Avenue 

Las Vgas, Nevada 89101 

(702) 366-0622 

peisingerfthornda1.com  

amc1ead@thorndaLcom 

* * * * 
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LAS VEGAS, NENAEk TUESDAY, SEPIEMER 13, 2016 
9:15-AJA. 
* * * * * 

pROCEEDINGS 
* * * * * * * 

THE COURT: Gardner versus Henderson Water 

Park. 

We've been arguing this case a lot lately. 

MR. WILLIAMS: Good morning, Your Honor. 

THE COURT Good morning. 

MR. WILLIAMS- Colby Williams, Bar No. 5549, 

on behalf of the plaintiffs. 

/oFt. MIRKOVICH: Good morning, Your Honor. 

Samuel Mirkovich, Campbell & Williams, on behalf of the 

plaintiffs. 

THE COURT •: Good morning. 

MEL MUDD: Good morning, Your Honor. 

Alexandra McLeod from Thorndal Armstrong on behalf of 

defendants, Bar No. 8185. 

MR =SINGER: Paul Eisinger on behalf of the 

defendants as well, RAT-  No. 1617. 

THE COURT: Good morning. 

So it's on for motion for summary judgment as 

to the claims against defendants West Coast and Double 

Ott. Right? The argument is that their -- I guess 

their owners are members of the LLC but -- I understand 

the arguments. I think I've already ruled on this once 

GARD287 
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but. . 

MS. McLICOD• We agree, Your Honor, but -- 

THE COURT: I'm happy to hear whatever you 

want to tell me. 

MS. McLEOD: The only difference between this 

and what we've previously discussed is we're talking 

about member LLCs instead of individual managing 

members but we believe that, particularly since the 

Court took it under advisement the first time the issue 

was considered, that it's been decided and it's 

consistent with the prior ruling. We believe summary 

judgment is appropriate here. 

THE COURT: Convince me otherwise. 

MR WILLISAM: I'm going to do my best, Ybur 

Honor. 

THE COURT: And just so, we're all clear,. 

not saying that there can't be an alter:ego claim at 

some point in time. I'm just saying at this point I 

havenft been shown that there's evidence of that, and I 

don't think that's what you're bringing is an alter ego. 

claim. 

MR. WILLIAMS: Right. 

THE COURT: You're bringing it as a direct 

negligence claim against the members. 

/01R. WILLIAMS: That's exactly right; Your 
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A-15-722259-C • 09/13/2016 

Honor. They're distinct theories of liability. That's 

2 what we've presented to you with respect to the 

3 individual defendants. The only claim that we're 

4 asserting here against the member LLCs is the direct 

5 theory of liability, and that's premised on a body of 

6 case law that emanates from the corporate field. And 

7 if Your Honor -- I know you're familiar with it. We've 

8 been here before. But in light of the fact that I've 

9 got to convince you, Your Honor, I'd like to go through 

and sort of rake my points for the record because it's 

11- an important issue to us. 

12 So with that, the Court's familiar -- the 

13 basis of their argument is that two statutes, NRS 

14 86.371 which states that no members or managers of an 

15 LLC can be responsible for the debts or liabilities of 

16 an LLC, and then 86.381 which says that merbers can't 

17 be named in a proceeding against the LLC. And that's 

18 the basis for their argument, and they state in their 

19 motion it's purely a legal issue. We agree with that. 

20  And that's an important thing to raise because I think 

21 they changed course in the reply brief, and I'll get to 

22 that in a minute. 

23 Your Honor's familiar with us having raised 

24 this issue before in the context of the seven 

25 individual defendants who are members of the management 
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committee; We sought to add them as individual 

defendants. Your Honor declined motion for leave to 

amend. Respectfully, we think that decision was 

indorrect, and we have filed a writ on that. That is 

pending before the:Nevada Supreme CoUrt, We've yet to 

hear, but that's out there. 

THE COURT: That actually doesn't hurt my 

feelings. 

NFL WILLIAMS: Ch. 

THE COURT: So, I mean, 'm fine -- 

NFL WILLIAMS: Sure. 

THE COURT: -- with that. If they tell me -- 

NFL WILLIAMS: Yeah. 

THE COURT: -- I need to include them, I'll 

include them. 

NFL WIILIAMS: No, Your Honor, I don't think 

that it does. Because having been familiar with Your 

Honor in the past, I know your main concern is getting 

the issue right based on the facts and the law that are 

presented to you and that's 

THE COURT: I try. 

MR WILLIAMS: Respectfully, I'm trying to 

tell you why I think that denying their summary 

judgment motion now is the right decision. 

And why do I say that? Because, Your Honor, 

A-15-722259-C • 09/13/2016 
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I'll be the first tell you that the Nevada Supreme 

Court hasn't addressed this issue in the context of LLC 

members but it has addressed it in the context of 

corporate officers. And recall, Chapter 78, which 

governs corporations, has a very similar statute to the 

one they're invoking here in the context of LLCs. 

That's 78.747 and that says no stockholder, director, 

or officer of a corporation is individually liable for 

a debt or liability of the corporation; very similar to 

86.371. But in the Semenza case that we've given you, 

the Nevada Supreme Court stated that corporate officers 

can be individually liable for tortious conduct that 

they engage in personally regardless of that statute, 

and we're saying that principle applies equally in the 

context of LLCs. 

And, Your Honor, the point is, is that when a 

corporate officer either directs, participates in, 

authorizes, or ratifies negligent or otherwise wrongful 

conduct, that officer can be sued individually 

regardless of the fact that they maybe operating 

through the corporate forum. That's what the Semenza 

case says. Judge Dawson, United States District Court 

for the District of Nevada, has recognized that 

principle in applying Nevada law. And so have many 

other authorities. We've given those to you, and I 

A-15-722259-C • 09/13/2016 
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know you've read them. They're in the cases that we've 

2 cited. So have a number of legal authorities, 

3 "Fletcher Cyclopedia Corporations." This -- we're not 

4 asking you to adopt something novel. This is something 

5 that's been established. One of the cases, the Rbrgan 

6 case we cite from New Hampshire actually characterizes 

7 it as hornbook law. 

8 So, Your Honor, when they cite in their reply 

9 brief -- I think it's on Page 4 -- they twice say LLCs 

10 are designed to provide a corporate style -- the actual 

11 quote is, "Limited liabilities are business entities 

12 created to provide a corporate-style liability shield." 

13 Totally agree. I totally agree with that. But, Your 

14 Honor, the point is, is that it's not absolute immunity 

15 for corporate officers, and that's'what they're asking 

16 you to do in the context of LLC members. 

17 The Nevada Supreme Court has said that's not 

18 the case when it comes to corporations. We're saying, 

19 Your Honor, apply that principle in the context of LLCs 

20 as many other courts have and we've given you a number 

21 of cases on that. I mentioned a couple here just for 

22 the record. Judge Jones sitting in federal court 

23 applying Nevada law in the USA Commercia1 Nbrtgage 

24 case; said that two managing members of TJCs -- exactly 

25 what we're dealing with here -- were liable, personally 
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1 liable, for the tort of conversion that was found to 

2 have been committed by their LLC. 

3 So it's been recognized in Nevada. It's been 

4 recognized in a number of other states. I'll just 

5 mention, for the record, the Utah Court of Appeals in 

6 the D'Elia case that we gave you sort of succinctly 

7 summarizes it, and I'll just quote because I think this 

8 encapsulates what our position is. 

9 "We are persuaded by those authorities that 

10 hold that both limited liability members and 

11 corporate officers should be treated in a 

12 similar manner when they engage in tortious 

13 conduct. We therefore conclude that 

14- Harrison's imposition of personal liability 

15 on corporate officers who participate in a 

16 corporation's tortious acts also applies to 

17 limited liability members or managers." 

18 Your Honor, that's what we're asking you to,  

19 adopt here. That case was decided in 2006. Double 

20 Ott, one of the LLCs we're talking about here, is a 

21 Utah LLC that was formed after that decision. So it's 

22 not a question of it being unfair notice or this is 

23 something new that we're asking the court to do. 

24 So that's our argument. In reply, there's a 

25 couple of points that are made that I think are worth 
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addressing, and this is what I had talked about when 

said they sort of shifted gears. They characterize it 

as a purely legal issue. We agreed with 

Chapter NRS 86 prevent us from naming these LLC members 

as individual defendants? In the reply, what you see 

them do is they start arguing the evidence; deposition 

testimony, there's no evidence to support that they're 

liable. Your Honor, that was never raised. If you 

want to get into a debate on the factual issues on 

whether there's a basis to name them, we can have that 

discussion later. But most respectfully, I think that 

was a new matter raised in reply, and if the Court's at 

all inclined to rely on that --- and I don't know that 

it is -- but if it was, we'd request the opportunity to 

brief it because discovery's still going on and I just 

don't think it's proper. 

THE COURT: I think I looked at it as a legal 

issue, and I think that 

MR. WMUENMS: Right. 

THE COURT: -- my prior decision was based on 

the statutes. 

MR. WILLIAMS: Right. 

And so let's talk about that because that's 

the segue I wanted to move to next, law of the case. 

You see in the brief they're talking about 
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this is the, law of the case; you've decided it. Your 

Honor has just told me to convince you. Your Honor, 

law of the, case doesn't apply with respect to your 

decision on the denial of our leave to amend, most 

respectfully. Law of the case is a principle that is 

invoked when an appellate court makes a decision that 

then becomes binding on the lower court when it goes 

8 back for further proceedings or on a subsequent appeal. 

9 Trial courts don't create law of the case, and it's not 

10 just me telling you that. There's a case Byford versus 

11 State of Nevada, 116 Nev. 215, trial court decisions 

12 can be revisited at any time up until the entry of 

13 final judgment. That's also found in NRCP 54(b). 

14 So with respect to your prior decision, I 

15 respect it, we followed it, we're challenging it to the 

16 extent that we can, but most respectfully that does not 

17 bind you here. It doesn't. 

18 So, Your Honor, you also see in the reply 

19 brief that we're rewriting the statute or that we're 

20 rendering it meaningless. Mbst respectfully, we are 

21 not. We are not. This is a very, well settled 

22 principle we're asking you to adopt. It doesn't need 

23 to be spelled out in the statutes. Again, if you want 

24 to look at the D'Elia case, the Utah case I've talked 

25 to you about, it says this because other defendants 
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have raised it. "Wait a minute. The statute doesn't 

say that you can sue us, so that means you can't." No. 

Again quoting, Your Honor, "Nonetheless, 

other states have determined that even absent an 

express statutory exception, a member or manager of a 

limited liability company can be held liable for 

tortious acts." We're asking you to simply apply that. 

Now, does it render the statute meaningless? 

No. If an LLC enters into a contract, the individual 

member manager isn't liable for performing that 

contract. If the LLC breaches that contract, the LLC 

member manager isn't responsible for whatever damages 

are found to have occurred. If, for example, 

something in the everyday conducting of business, 

payroll taxes aren't paid or something like that, the 

individual member manager isn't liable. That's what 

the statute is geared toward. We aren't talking about 

doing away with that. We're talking about the 

individual actor engaging in tortious acts. They can 

be sued, Your Honor. 

And, again, I'll just close with the public 

policy of it. Your Honor, if it is correct that their 

position prevails and that the member or manager of an 

LLC is absolutely immune from liability, absolutely 

immune, you're creating a license to engage in all 
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sorts of wrongful conduct knowing you can't he held 

liable for it. That doesn 

doesn't exist in partnership law, and I'm confident, 

Your Honor, the legislature did not intend for that to 

apply in the context of limited liability companies. 

I'm happy to answer any other questions that 

you may have. 

THE COURT: It sounds like the argument is 

based on the case law and the interpretation of 

different judges as it relates to corporate immunity. 

You want me to find that the statute that says that a 

party -- or a member of an LLC can't be a perty, you 

say that you don't want to rewrite the statute. But 

what you're really telling me is that .I can't apply the 

statute strictly as it says because there are cases 

that say something different in the corporate realm. 

Am I understanding that right? 

NFL WIILIAMS: I think so, Your 

me scc if I can clarify it.: But, again, one of: the 

things you say, Well, there's no Nevada case on 

I agree. 

THE COURT: Right. 

MR WILLIAMS: I agree. But Your Honor is a 

longtime practitioner. HoW much time did you. spend in 

federal court? A lot, I know, as we all haVe. And 
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14 

oftentimes -- we're in Nevada. Admittedly there's some 

gaps where the court is a busy court— the Supreme 

C°urt I'm talking about -- and hasn't addressed 

everything. And so what does the federal court do? 

When there's a point of state law raised in federal 

court that hasn't been decided by the State's highest 

court, they have to predict. Okay? And they make that 

prediction based on the other authorities that are out 

there. So what I'm telling you is, Your Honor, it's 

sort of a building block. The building block that does 

exist in Nevada that is binding case law is that the 

Nevada Supreme Court has said despite the statute that 

gives corporate officers certain types of protection 

from liability, regardless of that statute, we are 

still articulating the principle that when an officer 

engages in -- you know, personally engages in tortious 

conduct, they can be sued. That's building block one. 

Now, in Nevada we haven't gotten to the 

second part where they take that principle and apply it 

in the context of LLCs, but many other courts, 

including the U.S. District Court for the District of 

Nevada interpreting Nevada law has said that principle 

in corporate law is so well settled it makes perfect 

sense to apply it in the context of limit liability 

companies and their members. That's what I'm asking 
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you to  do. And I understand the Nevada Supreme Court 

hasn't done it yet but as a trial court you're faced 

all the time with having to make decisions where there 

may not be law from Nevada yet.., YoU have to make a 

call on it and we'll see, you knol,  obviously:whether- . 

it's my writ or if they have to -- if you rule in my • 

favor and they have to take an appeal, well see who's 

tight. But, Ybur Honor, that's what I'm asking you to`' 

do. 

THE COURT: I understand. The problem is 

this. The Supreme Court has told myself and other 

judges in the past that when there's a statute that is 

clear and unambiguous -- and I think this is -- you 

have to enforce the statute, and it's not up to the 

courts to rewrite the law, it's up to the legislature. 

So we're -- I think in the past I have tried to fix 

things that I thought were screwed up in the laws, and 

the Supreme Court has said not to do that. 

So I don't feel comfortable doing it in this  

case based on what some federal judges have done. So I 

think I'm going to grant their motion for today. Just 

add this to the writ if you want. 

MR WILLIAMS: Right. We will. 

THE COURT: And, unfortunately, I think what 

the Supreme Court's going to tell you is that it's 
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gOing to be up to the legislature if they need to 

change the law.- 

NFL WILLIAMS: Well, most respectfully!  Your 

Honor, with --,just to finish the record; in the 

Semenza case they didn't do that. I mean, they just -- 

it's that statute existed. They made the finding 

that they did. So most respectfully I would disagree 

with that. 

THE COURT! I think the statute in the 

corporate realm is-a little bit different than the LLC 

statute. 

MR. WILLIAMS: Your Honor 

MS. McLEOP: Yes, Your Honor. 

NFL EISINGER: Yes, Your Honor.- 

NFL WILLIAMS! we respectfully disagree 

with that, but I understand the Courts ruling and: 

we'll take it up. 

THE COURT! All right. 

MR =SINGER: We'll prepare the order and 

run it by counsel 

THE COURT! Okay. Thanks, guys, Have a good 

day. 

MS. McLEOD Thank you, Your Honor. 

(Whereupon, the proceedings concluded at 9:30 

a.m.) 
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Nevada Bar No. 1617 
ALEXANDRA B. MeLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue 
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Mail To: 
P.O. Box 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702) 366-0327 
E-Mail: peisinger@thorndal.com  
E-Mail: amcleocl@thomdal.com  
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, 
on behalf of minor child, LELAND GARDNER, 

Plaintiffs, 

CLERK OF THE COURT 

VS. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a Nevada 
limited liability. company; WEST COAST WATER 
PARKS, LLC, a Nevada limited liability company; 
DOUBLE OTT WATER HOLDINGS, LLC, a Utah 
limited liability company; DOES I through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through X, 
inclusive, 

Defendants. 
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Date of Hearing: Sept. 13, 2016 at 9:00 a.m. 

J. Colby Williams, Esq. and 
Samuel R. Mirkovich, Esq. of 
CAMPBELL & WILLIAMS 

Paul F. Eisinger, Esq. and 
Alexandra B. McLeod, Esq. of 
THORNDAL ARMSTRONG DELK 
BALICENBUSH & EISINGER 

Defendants' Motion for Summary Judgment as to Claims Against West Coast and Double 

OTT, having come on for hearing before the above-entitled Court on the 13111  day of September, 

2016, at the hour of 9.•00 a.m.; and this Honorable Court having considered all of the papers and 

pleadings on file herein, as well as the argument of counsel for the parties hereto; and good cause 

appearing therefor; 

THE COURT HEREBY FINDS as follow. 

L FINDINGS OF FACT 

1. Defendant, Henderson Water Park, LLC does business as Cowabunga Bay Water 

Park, and oversees the water park's operations. 

2, Defendants (Movants), West Coast Water Parks, LLC and Double OTT Water 

Holdings, LLC are each members of Henderson Water Park, LLC, 

3. Plaintiffs and Defendants each concur there are no facts about the company 

structure in dispute and therefore, this legal issue is ripe for detennination. 

4. This Court finds that the Nevada Revised Statutes protect members of an LLC, not 

only from debts incurred by an LLC, but also from liabilities incurred by the LLC. NRS 86371 

indicates that "...no member or manager of any limited-liability company formed under the laws 

of this State is individually liable for the debts or liabilities of the company." (emphasis added). 
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Gardner v. Henderson Water .Park LLC et al. 
Case #A-15-722259-C Re 6/16/2016 Hearing 

5. Nevada Revised Statue 86.381 states "A member of a limited-liability company is 

not a proper party to proceedings by or against the company, except where the object is to enforce 

the member's right against or liability to the company," (emphasis added) 

Therefore, THE COURT HEREBY CONCLUDES as follows: 

IL CONCLUSIONS OF LAW 

1. NRS 86381 is clear on its face and unambiguously sets forth that "A member of 

a limited-liability company is not a proper party to proceedings ... against the company.. ," 

2. Defendants, West Coast and Double OTT, as members of a limited-liability 

company, specifically Henderson Water Park, LLC, fall within the scope of NRS Chapter 86 

and the absolute statutory protection of NRS 86381, and are not proper parties to the proceedings 

against Henderson Water Park, LLC dba Cowabunga Bay Water ParL 

3. This Court has previously ruled in this case in favor of upholding the protections 

to members of LLCs. See this Court's July 5, 2016 Order Denying Plaintiffs' Motion for Leave 

to Amend Complaint, on file herein. 

4. It is for the Nevada Legislature, if it so chooses, not the courts, to rewrite a clear 

and unambiguous statute dealing with limited-liability companies. 

5. For these reasons, Summary Judgment is GRANTED in favor of Defendants, 

West Coast Water Parks, LLC and Double OTT Water Holdings, LLC. 
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DATE day of , 2016. 

DI OURT JUDGE, DEPARTMENT 30 

By 
PAUL F. EIS1NGER, ES 
ALEXANDRA B. M 
1100 E. Bridger Av e, P.O. Box 2070 
Las Vegas, Nevada 89125 
Attorneys for Defendants 

By REFUSED TO SIGN 
J. COLBY WILLIAMS, ESQ. 
SAMUEL R. /vIIRICOVICH, ESQ. 
700 South Seventh. Street 
Las Vegas, Nevada 89101.  
Attorneys for Plaintiffs 

Gardner v. Henderson Water Park LLC et at. 
Case #A-15-722259-C Re 6/16/2016 Hearing 

6. The caption will be amended to reflect the dismissal of Defendants, West Coast 

Water brim, LLC and Double OTT Water Holdings, LLC from this action. 

Respectfully submitted by: 

THOWD/AL ARMSTRONG 
DiEL-K BAL, BUSH & EISINGER  

Approved as to form and content by:.  

CAMPBELL & WILLIAMS 
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Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC and 
DOUBLE OTT WATER HOLDINGS, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, 
on. behalf of minor child, LELAND GARDNER, 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a Nevada 
limited liability company; DOES I through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through X, 
inclusive, 

Defendants. 

PLEASE TAKE NOTICE that on October 10 2016, District Court Judge Jerry A. Wiese, 

II, executed the Order Granting Motion for Summary Judgment as to Defendants West Coast 

and Double OTT Only. This Order was filed with the Clerk of the Court on October 10, 2016. 
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A true and correct copy of that filed Order is attached hereto as Exhibit "A". 

DATED this 13th day of October, 2016. 

THORNDAL, ARMSTRONG, DELK, 
BALKENBUSH & ELSINGER 

Is/ Paul F. Eisinger 

PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. McLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue, P.O. Box 2070 
Las Vegas, NV 89125 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC 
dba COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC and 
DOUBLE OTT WATER HOLDINGS, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 13th day of October, 2016, service of the foregoing NOTICE 

OF ENTRY OF ORDER GRANTING MOTION FOR SUMMARY JUDGMENT AS TO 

DEFENDANTS WEST COAST AND DOUBLE OTT ONLY was made upon the following 

parties via electronic service through the Eighth Judicial District Court's Odyssey E-File and 

Service System: 

Donald J. Campbell, Esq. 
Samuel. R. Mixkovich, Esq. 
CAMPBELL & WILLIAMS 
700 South Seventh Street 
Las Vegas, NV 89101 
Attorneys for Plaintiffs, 
PETER and. CHRISTIAN GARDNER 
on behalf of minor child, 
LELAND GARDNER 

is! Bonnie Jacobs 

An Employee of THORNDAL, ARMSTRONG, DELK, 
BALKENBUSH & EISINOER 
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DOUBLE OTT WATER HOLDINGS, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, 
on behalf of minor child, LELAND GARDNER, 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a Nevada 
limited liability company; WEST COAST WATER 
PARKS, LLC, a Nevada limited liability company; 
DOUBLE OTT WATER HOLDINGS, LLC, a Utah 
limited liability company; DOES I through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through X, 
inclusive, 

Defendants. 
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• 

Date of Hearing: Sept 13, 2016 at 9:00 a.m. 

For Plaintiffs; .1 Colby Williams, Esq. and 
Samuel R. Mirko-vich, Esq. of 
CAMPBELL. & WILLIAMS 

For Defendants: 

5 

Paul F. Eisinger, Esq. and 
Alexandra B. McLeod, Esq, of 
THORNDAL ARMSTRONG DELK 
BALKENBUSI-I & EISINGER 

6 

Defendants' Motion for Summary Judgment as to Claims Against West Coast and Double 

8 OTT, having come on for hearing before the above-entitled Court on the 13th  day of September, 

2016, at the hour of 9:00 a.m.; and this Honorable Court having considered all of the papers and 

pleadings on file herein; as well as the argument of counsel for the parties hereto; and good cause 

appearing therefor; 

THE COURT HEREBY FINDS as follows: 

I. FINDINGS OF FACT 

1 Defendant, Henderson Water Park, LLC does business as Cowabunga Bay Water 

Park, and oversees the water park's operation& 

2. Defendants (Movants), West Coast Water Parks, LLC and Double OTT Water 

Holdings, LLC are each members of Henderson Water Park, LLC. 

3. Plaintiffs and Defendants each concur there are no facts about the company 

structure in dispute and therefore, this legal issue is ripe for determination. 

4. This Court finds that the Nevada Revised Statutes protect members of an LLC, not 

21 only from debts incurred by an LLC, but also from liabilities incurred by the LLC. NRS 86.371 

22 indicates that "....no member or manager of any limited-liability company formed under the laws 

23 of this State is individually liable for the debts or liabilities of the company." (emphasis added). 
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Gardner v. Henderson Water Park, LLC et al. 
Case #A-15-722259-C Re 6116/2016 Hearing 
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5. Nevada Revised Statue 86.381 states "r1 member of a limited-liability company is 

not a proper party to proceedings by or against the company, except where the object is to enforce 

the member's right against or liability to the company." (emphasis added) 

Therefore, THE COURT HEREBY CONCLUDES as follows: 

11 CONCLUSIONS OF LAW 

1. NRS 86.381 is clear on its face and unambiguously sets forth that "A member of 

a limited-liability company is not a proper party to proceedings ... against the company..."  

2. Defendants, West Coast and Double OTT, as members of a limited-liability 

company, specifically Henderson Water Park, LLC, fall within the scope of NRS Chapter 86 

and the absolute statutory protection of NRS 86.381, and are not proper parties to the proceedings 

against Henderson Water Park, LLC dba Cowabtmga Bay Water Park. 

3. This Court has previously ruled in this case in favor of upholding the protections 

to members of LLCs. See this Court's July 5, 2016 Order Denying Plaintiffs' Motion for Leave 

to Amend Complaint, on file herein. 

4. It is for the Nevada Legislature, if it so chooses, not the courts, to rewrite a clear 

and unambiguous statute dealing with limited-liability companies. 

5. For these reasons, Summary Judgment is GRANTED in favor of Defendants, 

West Coast Water Parks, LLC and Double an Water Holdings, LLC. 

• • • 
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DATE day of , 2016. 

Ant if  
HO , re ; 'A. WIESE 
Di OURT JUDGE, DEPARTMENT 30 

Respectfully submitted by: 

THO AL _ARMSTRONG 
D K BALKENBUSH & EISINGER 

Approved as to form and content by: 

CAMPBELL & WILLIAMS 

By  
PAUL F, EISINGER, ES 
ALEXANDRA. B. M 
1100 E. Bridger Av e, P.O. Box 2070 
Las Vegas, Nevada 89125 
Attorneys for Defendants 

By REFUSED TO SIGN 
J. COLBY WILLIAMS, ESQ. 
SAMUEL R. MIRKOVICH, ESQ. 
700 South Seventh Street 
Las Vegas, Nevada 89101 
Attorneys fir Plaintiffs 

I Gardner v. Henderson Water Park, LLC et of 
Case #A-15-722259-C Re 6/16/2016 Hearing 
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6. The caption will be amended to reflect the dismissal of Defendants, West Coast 

Water Parks, LLC and Double OTT Water Holdings, LLC from this action. 
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CLERK OF THE COURT 

Electronically Filed 
11/02/2016 09:32:47 AM 

I I NEOJ 
CAMPBELL & WILLIAMS 

2  j DONALD I. CAMPBELL, ESQ. (1216) 
E-mail: dicacwlawlv.com  
SAMUEL R. MIRKOVICH, ESQ. (11662) 

4 E-mail: sma@cwlawlv.com  
700 South Seventh Street 

5 Las Vegas, NV 89101 
Tel: (702) 382-5222 

6  I Pax: (702) 382-0540 

Attorneys for Plaintiffs 
8 

DISTRICT COURT 
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CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, ) 
on behalf of minor child, LELAND GARDNER, ) Case No.: A-15-722259-C 

) Dept. No.; XXX 
Plaintiffs, ) 

) NOTICE OF ENTRY OF ORDER 
vs. ) 

) 
HENDERSON WATER PARK, LLC dba ) 
COWABLTNGA BAY WATER PARK, a Nevada ) 
limited liability company; WEST COAST WATER ) 
PARKS, LLC, a Nevada limited liability company; ) 
DOUBLE OTT WATER HOLDINGS, LLC, a Utah ) 
limited liability company; DOES I through X, ) 
inclusive; ROE Corporations I through X, inclusive;) 
and ROE Limited Liability. Company I through X, ) 
inclusive, ) 

) 
) 
) 

Please take notice that on the 1st day of November, 2016, an Order Granting Plaintiffs' 

Motion for NRCP 54(b) Certification of Order Granting Defendants' Motion for Summary 

Judgment as to Claims Against West Coast and Double Ott, was duty entered in the above entitled 

Defendants. 

Page 1 of 2 
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matter, a copy of which is attached as "Exhibit 1" and by this referenced made part hereof. 

DATED this 2nd  day of November, 2016. 

CAMPBELL AND WILLIAMS 

By:  /s/ Sam Afirkovich  
Samuel R. Mirkovich, Esq. (11662) 
700 South 7th Street 
Las Vegas, NV 89101 
Telephone: (702) 382-5222 
Facsimile: 702-382-0540 

Attorney for Plaint 

CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), I certify that I am an employee of Campbell & Williams, and that 

on this 2nd  day of November, 2016, I caused the foregoing document entitled NOTICE OF ENTRY 

ORDER to be served upon those persons designated by the parties in the E-Service Master List for 

the above-referenced matter in the Eighth Judicial District Court eFiling System in accordance with 

the mandatory electronic service requirements of Administrative Order 14-2 and the Nevada 

Electronic Filing and Conversion Rules. 

By: Is/ Lucinda Martinez  
An Employee of Campbell and Williams 
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Electronically Filed 
11/01/2016 10:1212 AM 

CLERK OF THE COURT 
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ORDG 
CAMPBELL & WILLIAMS 
DONALD J. CAMPBELL, ESQ. (1216) 
djcwlawlv,com  
SAMUEL R. MIRKOVICH, ESQ. (11662) 
srm@cwlawlv.com  
700 South Set  ,trfh Street 
Las Vegas, NV 89101 
Tel: (702) 382-5222 
Fax: (702) 382-0540 

Attorneys for Plaintiffi 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, ) 
on behalf of minor child, LELAND GARDNER, ) 

) 
) 
) 
) 
) 

HENDERSON WATER PARK, LLC dba ) 
COWAINUNGA BAY WATER PARK, a Nevada ) 
limited liability company; WEST COAST WATER ) 
PARKS, LLC, a Nevada limited liability company; ) 
DOUBLE OTT WATER HOLDINGS, LW, a Utah) 
limited liability company; DOES I through X,) 
inclusive; ROE Corporations T through. X, inclusive* 
and ROE Limited Liability Company I through X  ) 
inclusive, ) 

) 
Defendants. ) 

) 

The matter before the Court is Plaintiffs' Motion for NRCP 54(b) Certification of Order 

Granting Motion for Summary Judgment as to Claims against DefertfiNnfq West Coast and Double 

Ott and Order ShortealiTte Time. The Court, having reviewed the papers and. pleading's on file in 

this matter and having heard the oral argument of counsel on October 20, 2016, and good cause 

appearing and with no just reason for delay, hereby rules as follows: 

Plaintiffs' , 

Case No.: A-15-722259-C 
Dept. No.: 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR IVRCF 54(6) 
CERTIFICATION OF ORDER 
GRANTING DEFENDANTS' 
MOTION FOR SUMMARY 
JUDGMENT AS TO CLAIMS 
AGAINST WEST COAST ANTI 
DOUBLE on 
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Respectfully by: 
CAMPB WILLIAMS 

p' Esq. (1216) 
Mirkovi Esq. (11662) 

uth Seventh S 
T,15  V, ,,, Nevada 89101 

Attorneys for Plaintiffs 

22 

23 

24 

25 
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27 

28 

singer,Esq. (1617) 
Alexandra B. McLeod, Esq. (8185) 
1100 E. Bridger Ave. 
Lag Vegas, Nevada 89101 

Attorneys for Defendants 

L FINDINGS 

1. On October 10, 2016, the Court entered the Order Granting Defendants' Motion for 

 Judgment as to Cain  tut against Defendapts West Coast and Double Ott and Order 

Sharpening Time, 

2. 'Therein, the Court ruled that Defendants, West Coast and Double OTT, as 

members of a limited-liability company, specifically Henderson Water Park, LLC, fall within the 

scope of NRS Chapter 86 and the absolute statutory protection of NRS 86381, and are not proper 

parties to the proceedings against Henderson Water Park, LLC dba Cowabtmga Bay Water Park. As 

a result, the Court granted summary judgment in fervor of Defendants, West Coast and Double 

OTT, and completely dismissed them from the case. 

IL ORDER 

IT IS HEREBY ORDERED AND ADJUDGED THAT: 

1. There being no just reason for delay, the Court hereby determines, directs and 

certifies that final loriornent is entered in favor of Defendants Double Ott Water Hollings, LLC 

and West Coast Water Parks, LLC pursuant to NRCP 54(b). 

DATED this 51 day of October, 2016 

HO JERRY A. WIESE II 
ES 

ppnoved as to form and content by: 
THORNDAL ARMSTRONG et al. 
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CLERK OF THE COURT 

Electronically Filed 
11102/2016 10:52:14 AM 

NOAS 
CAMPBELL & WILLIAMS 
DONALD J. CAMPBELL, ESQ. (1216) 
dic(ificwlawlv.com  
SAMUEL R MIRKOVICH, ESQ. (11662) 
srtnacwlawlv.com  
700 South Seventh Street 
Las Vegas, NV 89101 
Tel: (702) 382-5222 
Fax: (702) 382-0540 

PETER GARDNER and CHRISTIAN GARDNER, ) 
on behalf of minor child, LELAND GARDNER, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
HENDERSON WATER PARK, LLC dba ) 
COWABUNGA. BAY WATER PARK, a Nevada ) 
limited liability company; DOES I through X, ) 
inclusive; ROE Corporations I through X, inclusive;) 
and ROE Limited Liability Company I through X, ) 
inclusive, ) 

) 
Defendants. ) 

) 
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Case No.: A-15-722259-C 
Dept. No.: XXX 

NOTICE OF APPEAL 

Attorneys for Plaintiffs 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
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Please take notice that Plaintiffs Peter Gardner and Christian Gardner, on behalf of minor 

child, Leland Gardner hereby appeal to the Nevada Supreme Court from the "Order Granting 

Motion for Summary Judgment as to Defendants West Coast and Double Ott Only," notice of 

entry of which was filed and e-served on. October 13, 2016 (attached hereto as Exhibit "1"). This 

appeal is procedurally proper pursuant to the Court's "Order Granting Plaintiffs' Motion for 

NRCP 54(b) Certification of Order Granting Defendants' Motion for Summary Judgment as to 

Claims Against West Coast and Double Ott," notice of entry of which was filed and e-served 

November 2, 2016 (attached hereto as Exhibit "2"). 

DATED this 2nd day of November, 2016. 

CAMPBELL & WILLIAMS 

By  At Donald J. Campbell 
Donald J. Campbell, Esq. (1216) 
Samuel R. Mirkovich, Esq. (11662) 
700 South Seventh Street 
Las Vegas, Nevada 89101 

Attorneys for Plcinffis 
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CERIDICATE OF SERVICE  

Pursuant to. NRCP 5(b), I certify that 1 am an employee of Campbell & Williams, and 

that on this 2nd day of November, 2016 1 caused the foregoing document entitled Notice of 

Appeal to be served upon those persons designated by the parties in the E-Service Master List 

for the above-referenced matter in the Eighth Judicial District Court eFiling System in 

accordance with the mandatory electronic service requirements of Administrative Order 14-2 and 

the Nevada Electronic Filing and Conversion Rules. 

/s/ Lucinda Martinez  
An Employee of Campbell & Williams 
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Electronically Filed 
10/13/2016 05:01:01 PM 

cdx. 0114A44-4.- 
CLERIC OF THE COURT 

NEOJ 
THORNDAL ARMSTRONG DELK 

BALKENBUSH & EISINGER 
PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. McLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue 
Lag  Vegas, NV 89101-5315 

Mail To: 
P.O. Box 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702).366-0327 
E-Mail: peising • lorndal com 
E-Mail: amcleod 0,thotudal.com  
Attorneys for ►  • endants, 

SO/,,l WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WA1T.R PARKS, LLC and 
DOUBLE OTT WATER HOLDINGS, LLC 
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11 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDNER, CASE NO. A-15-722259-C 
on behalf of minor child, LELAND GARDNER, DEPT. NO. XXX 

Plaintiffs, 
vs. 

HENDERSON WATER PARK,  LLC dba 
COWABUNGA BAY WAIT& PARK, a Nevada 
limited liability company, DOES I through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through 
inclusive, 

Defendants. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

NOTICE OF ENTRY OF ORDER 
GRANTING MOTION FOR  - 
SUMMARY JUDGMENT AS TO  
DEFENDANTS WEST COAST AND 
DOUBLE OTT ONLY 

2 

PLEASE TAKE NOTICE that on October 10, 2016, District Court Judge Jerry A. Wiese, 

23 II, executed the Order Granting Motion for Summary Judgment as to Defendants West Co 

24 and Double OTT Only. This Order was filed with the Clerk of the Court on October 10, 2016. 

25 

26 

27 

28 
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A true and correct copy of that.  filed Order is attached hereto as Exhibit "A". 

DATED this 13th day of October, 2016. 

THORNDAL, ARMSTRONG, DELL 
BALKaIBUSli & EISINGER 

5I Is/ Paul F. Eisinger 

6 
PAUL F. EISINGER, ESQ. 

7 Nevada Bar No. 1617 
ALEXANDRA B. mcixon, ESQ. 

8 Nevada Bar No. 8185 
9 1100 East Bridger Avenue, P.O. Box 2070 

Las Vegas, NV 89125 
10 Attorneys for Defendants, 

HENDERSON WATER PARK, LLC 
11 dba COWABUNGA BAY WATER PARK, 

12 WEST COAST WATER. PARKS, LLC and 
DOUBLE OTT WATER HOLDINGS, LLC.  

13 

14 

15 

16 

17 

.18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 2 of 3 

1 

2 

3 

4 

GARD324 



CERTIFICATE OF SERVICE. 

hereby-certify that on the 13th day of October, 2016, service  of the foregoing NOTICE 

OF ENTRY OF ORDER GRANTING MOTION FOR SUMMARY JUDGMENT AS TO 

DEFENDANTS WEST COAST AND DOUBLE OTT ONLY was made upon the follovvin 

parties via electronic service through the Eighth Judicial District Court's Odyssey E-Pile an 

Service Systems: 

Donald J. Campbell, Esq. 
Samuel R. Ivlirkovich, Esq. 
CAMPBELL & WILLIAMS 
700 South Seventh Street 
Las Vegas, NV 89101 
Attorneys for Plaintiffs, 
PETER and CHRISTIAN GARDNER 
on behalf of minea.  child, 
LELAND GARDNER 

Is/ Bonnie Jacobs 

An Employee of THoRNDAL, ARMSTRONG, DFLK, 
BALKENBUSH & EISINGER 
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LAW OFFICES 

THORNDA_L ARMSTRONG 
DELK BALI(ENBUSH & EISINGER. 

A PROFESSIONAL CORPORATION 
WN ,..thortadaLcom 

EXHIBIT A 
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Electronically Fled 
10/10/2016 11:15:50 AM 

CLERK OF THE COURT 
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20 

71 

22 

23 

ORDR 
THORNDAL ARMSTRONG DELL 

2 I BALKENBUSH & EISINGER 
PAUL P. WINGER, ESQ. 

3 I Nevada Bar No. 1617 
ALEXANDRA B. McLEOD, ESQ. 

4 Nevada Bar No. 8185 
1100 East Bridger Avenue 
T.,Rq Vegas, NV 89101-5315 

Mail To: 
P.O. Box 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0672 
Pax: (702) 366-0327 
E-Mail: peisinger@thoindalcom  
E-Mail: amcleod@thcandal.corn  
Attorneys for Defendants, 
HENDERSON WATER PARK, ac dba. 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER. PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a Nevada 
limited liability company; WEST COAST WATER 
PARKS, LLC, a Nevada limited liability company; 
DOUBLE OTT WATER HOLDINGS, LLC, a Utah 
limited liability company; DOES i through X, 
inclusive; ROE CORPORATIONS I through X, and 
ROE Limited Liability Company I through X, 
inclusive, 

CASE NO. A-15-77 759-C 
DEPT. NO. )00C 

ORDER GRANTMG MOTION 
FOR SUMMARY JUDGMENT AS  
TO DEFENDANTS 'WEST COAST 
AND DOUBLE OTT ONLY, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER. GARDNER and CHRISTIAN GARDNER, 
on behalf of minor child, LELAND GARDNER, 

Defendants. 

GARD327 
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Date of Hearing: Sept 11, 2016 at 9:00 a.m. 

For Plaintiffs.: L Colby Willinmq, Esq. and 
Samuel R. Mfitovich, Esq. of 
CAMPBELL & WILLIAMS 

For Defendants: Paul F. Blaine; Bsq. and 
Alexandra. B. IvIleorl, Esq. of 
ThoiniDAL ARMSTRONG DECK 
BALKENHUSH& EISINGER 

Defendants' Motion for Smarmy Pitment as to AaainSt West Coast and. Double 

01T, having come on far hearing before the above-entitled Court on the 13th  day of September, 

2016, at the hour of 9:00 am.; and this Honorable Court having considered all of the papers and 

pleadings on file herein, as well as the argument of counsel for the parties hereto; and good cause 

appmring therefor, 

THE COURT HEREBY FINDS as folkiws: 

L FZNGS OF FACT 

1. Defendant, Henderson Water Park, LW does business as Cowabunga Bay Water 

Park and oversees the water park's operations. 

2. Defendants (Move s), West Coast Water Parks, LLC and Double OTT Water 

Holdings, LLC are each members of Henderson Water Park, 

3. Plaintifa and Defendants each concur there are no facts about the company 

structure in dispute and therefore, this legal issue is ripe for detertri'maion. 

4. This Court finds that the Nevada Revised Statutes protect members of an LLC, not 

only from debts incurred by an LLC, but also from liabilities incurred by the LLC. MS 86.371 

indicates that "...no member or manager of any limited-liability company formed under the laws 

of this State is incrividually liable for the debts or liabilities of the company." (emphasis added). 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

GARD328 

Page t of 4 

24 



11 

12 

13 

14 

15 

16 

Corrityer v. iferiderson Water Park LLC el al. 
Cost 4A-13-722259-C. Re 6/16'20 16 Hearing 

5. Nevada Revised Statue 86.381 states "A member ea timited-liabilhy company is 

not a proper party to proceedings by or against the company, except wit= the object is to enforce 

the member's right against or liability  to the company." (emphasis added) 

Therefore, THE COURT HEREBY CONCLUDES as follows: 

IL CONCLUSIONS OF LA.W 

1. NRS 86.381 is clear on its face aid unambiguously sets forth that "A member of 

a lin/Red-liability company is not a proper party to proceedings ... against the company..." 

2. Defendants West Coast and Double on, as umbers of a 1;mited-liability 

company, specifically Henderson Water Park, LLC, fall within the scope of NRS Chapter 86 

and the absolute statutory protection of NRS 86.381, and are not properparties to the proceedings 

against Henderson. Water Park, LT  dba Cowabunga Bay WaterPark. 

3. This Court has previously ruled in this case in favor of upholding the protections 

to members of T J PS. See this Court's July 5, 2016 Order Denying Ptah/tiffs' Motion for Leave 

to Amend Complaint, on fde herein. 

4. It is for the Nevada. Legislattne, if it so chooses, not the courts, to rewrite a clear 

and unambiguous statute dealing with litnited-liabilfty companies. 

5. For these reasons, Summary Judgment is GRANTED in favor of Defendants, 

West Coast Water Parks, LLC and Double (MT Water Holding  , LLC. 

GARD329 
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Respecaully submitted by: 

THOW.* ,AL ARMSTRONG 
DELX BATIENBUSH & EISENTGER 

By 
PAUL F. MINCER, ES 
ALEXANDRA B. 
1100 E. Bridgers Av P.O. Box 2070 
Las Vegas, Nevada 89125 
Attorneys for Defendants 

Garitur v. Henderson Water Pork LW eta? 
Case #A-15-722259-C Re 6/16/2016 Hearing 

6. The caption will be amended to reflect the &min:4 of Defendants, West Coast 

Water Parks, LLC and Double on Water Holdings, LLC from this action. 

Approved as to form and content by; 

CAMPS 1'. & WILLIAMS 

By REFUSED TO SIGN 
3. COLBY WILLIAMS, ESQ. 
SAMUEL R. IvERKOVICH, ESQ. 
700 South Seventh Street 
Las Vegas, Nevada 89101 
.Atiorneys fiv Plaintei 
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Electronically Filed 
11102/2016 09:32:47 AM 

CLERK OF THE COURT 

1 NEW 
CAM:PEET  & WILLIAMS 

2  DONALD J. CAMPER:I'  , ESQ. (1216) 
E-rrmit: dic@ewlavilv.cona 
SAMUEL It MIRKOVICE, ESQ. (11662) 

4 f E-mail: stmgcwlawlv.con; 
700 South Seventh Street 

5 Las Vegas, NV 89101 
Tel: (702) 382-5222 

6  Ear (702).3V-0540 

Attorneys for Plantes 

DISTRICT COURT 
9 

CLARK COUNTY, rdEVADA 

§ Phi kat GARDNER and CHRISTIAN GARDNER, ) 
,-; g I I on behalf ohninor child, LEI GARDNER, ) Case No.: . A-15-772259-C 
I- 4 1L n 

Plaintiffs,
}Dept. No.: ma 

•-p‹,4; ) 
,..' 1 .0i 13 ) NOTICE OF ENTRY OF ORDER 

vs. ) . 
: i 1 14 ) .44  ), • ., 
w t HENDER,SON WATER PARIC, LLC dba ) 

I-4g ;115 COWABUNGA BAY WATER PARK, a Nevada ) 
4.4 c

i
?:,  a 116  limited liability company; WEST COAST WATER ) 

Al PARKS, LLC, a Nevada limited liability company; ) 17. i t 
04  --- a .17 DOUBLE OTT WATER HOLDINGS, L? C, a Utah ) 

limited liability company; DOES I through X, ) 44 
18 

I  inclusive; ROE Corporations I through X, inclusive; ) 
and ROE Limited Liability Company I through X ) 

*c 19 inclusive, ) 
O 20 ) 

Defendants. ) 
21 ) 

Please take notice that on the 1st day of November, 2016, an Order Granting Plairdiffs' 

Motion for NRCP 54(b) Certification of Order Granting Defendants' Motion for Sumrasty 
24 

Judgment as to claims Against West Coast and Double Ott; was duly entered in the above entitled 
25 '  

10 

26 

27 

28 

Pagel of 

GARD332 



Page 2. 0 2 

9 

10 

I-1 
*4'z s12 
0-t.tf5 ,1 

113 

t14 
A.0  

t 1 5 
*-1 ee 
*-a P. 416 

18 

r
?.  19 

20 

21 

22 

23 

2 

25 

26 

matter, a oopy of which is attached as "Exhibit 1" and by this referenced marl. part hereof. 

DATED this 2'd  day of November., 2016.. 

CAMPRFT  AND WILLIAMS 

By: 4/ Sant lifirtovich  
Samuel R. Mirkovich, Esq. (11662) 
700 South 7th Street 
Las Vegas, NV 89101 
Telephone: (702) 382-59-77 
FarAimile: 702-382-0540 

Afton% y for Plaintiyfi, 

CERTIFICATE OF SERVICE  

Pursuant to NRC? 5(b), I certify that I am an. employe e of Campbell & WIlliams, end that 

on this 2'd  day of November, 2016, I caused the foregoing document entitled NOTICE OF ENTRY 

ORDER to be served upon thorrze persons designated by the parties in. the E-Service Master List for 

the above-referenced moi-tf.r  in the Eighth Mei& District Court eFiling System in accordance with 

the mandatory electtonic service requirements of Administrative Order 14-2 and the Nevada 

Electronic Filing and Convession Rules. 

Bv: is/ Lucinda Martinez  
An Employee of Campbell and Williams 
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Fiedruricalty Red 
11,81 120 1 6 1 0:12:12AM 

ORDG 
CAMPBFT2 & WILLIAMS 

2  i DONALD 7,  CAMPBETI., ESQ. (1216) 
to@cedawiv.corti ' 

3 SAMUEL L MIRKOVICH„ ESQ. (11662) 
antatowlawlv.com, 

4 7Q0 South Seventh. &Met 
5 LAI VegaS. NV X101 

del (1.3'82-5222 
6 Fax: (702)382-0540 

Attorneys for Nandi, 

cz4x. tgot--'1 /4  
CLERK OF 115E COURT 

DISTRICT COURT 

CLARK com; NEVADA 

PETER GARDNER. and CHRISTIAN GARDNER, ) 
on behalf of minor clad, LE ND GARDNE.R4 ) 

) 
Plaindffs, ) 

) 
vs. ) 

) 
HENDERSON WATER PARK, ILC dba ) 
CM/ABU-NO..4.131W WATER PARK, a Nevada ) 
Thrift  i Wray' ccarapazu; WEST COAST WATER ) 
PARKS, i If, a Nevada limited liability cam: ; ) 
DOUBLE on WATER HOLDINGS, LIC. a Utah) 
limited liability company; DOES 1 linnogb.X, ) 
indtativ.  e; ROE Corporations HI:rough X  inciatilv,) 
snct ROE T:11tsi  tiabEity Company 1 through X ) 

) 

Da:adapt% ) 
) 

The matter beg= the Court is Plaintiffs' Motion for NRCP 54(b) CettiScalion of the 

Granthig Motion for Suiranaly kidgment as to Claims against Defendants West Coast and Double 

Ott and Order Shortening Time. The Court, living reviewed the papers and pleadings oaf 1e in 

fbis =alter and having beard the caul argue of orantel on October 20, 2016, and good cease 

appearing and -with nQ justreasca for delay, hereby raiz as follows: 
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Case No.: A-15-72:a59-C 
Dept. No.: X3CX 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR. NRCF 540) 
CKIITITICATION OF ORDKR 
GRANTING DEFENDAIsTIS' 
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1. FE/MINGS 

1.. On October 10, 2016, the Court educed the Order Granfing Detkadace Motion for 

Smtnnulay Judgment as to Claims against Defendants West Coast and Double Ott sant Order 

&wen* Tune, 

/ Therein, the Court ruled itau Defendants, West Coeit and Double OTT, as 

members of a litnited-Iishility cut r, specifically Renderscat Water Pak, LLC, fall within the 

scope of l'aS Chapter S6 and the absohttc statutory protection of RS 86.381, a:adapt:tot proper 

ipardes to the proceedings against Rendeasuo. WaterPank, T  dha CM/4=W Bfty Weer Part As 

a result, Vac Court Famed starrenarf judgment in favoi of Defendarcts„ West Coast and Doable 

OTT, and completely dismissed tan front the case. 

ORDER 

IS BERIMY ORDERED AND ADJUDGED THAT: 

There being no lost meson for delay, the Court hereby determines, ;:likcettl a: ad 

certifies that 5nal, liudgnent is entered in favor of Defendants Double Ott Water Bolding; LLC 

and West Coast Water Arks, LLC pursuant. to NRCP 54(b)„ 

DATED Eris Siday of October, 2016 

pproved as to form =1 content by: 
THORINIDAL Al STRONG ed. 
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Case No. 70823 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

PETER and CHRISTIAN GARDNER, on behalf of minor child, LELAND 
GARDNER, 

Plaintiffs-Petitioners, 

v. 

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN 
AND FOR THE COUNTY OF CLARK; and THE HONORABLE JERRY A. 

WIESE II, DISTRICT JUDGE 

and 

HENDERSON WATER PARK, LLC DBA COWABUNGA BAY WATER 
PARK, WEST COAST WATER PARKS, LLC, AND DOUBLE OTT WATER 

HOLDINGS, LLC 
Defendants-Real Parties in Interest, 

Extraordinary Writ from the Eighth Judicial District Court of the State of Nevada, 
in and for County of Clark 

PETITIONERS' REPLY APPENDIX — VOLUME 1 

Donald J. Campbell, Esq. 
Philip R. Erwin, Esq. 

Samuel R. Mirkovich, Esq. 
CAMPBELL & WILLIAMS 

700 South Seventh Street 
Las Vegas, Nevada 89101 
Telephone: (702) 382-5222 

Counsel for Plaintiffs-Petitioners 

Electronically Filed
Nov 07 2016 02:19 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 70823   Document 2016-34721
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IVISJD 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 

PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. MeLEOD, ESQ. 
Nevada Bar No. 8185 
1100 Fast Bridger Avenue 
Las Vegas, NV 89101-5315 

Mail To: 
P.O. Box 2070 
Las Vegas, NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702) 366-0327 
E-Mail: peisinge thomdaLcom 
E-Mail: amcleodr thorndaLcom 
Attorneys for De ndants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 

Electronically Filed 
08/1212016 03:28:47 PM 

CLERK OF THE COURT 

MOTION FOR SUMMARY JUDGMENT 
AS TO CLAIMS AGAINST 
DEFENDANTS WEST C AST AND  
DOUBLE OTT 

Date of Hearing: 

Time of Hearing: 
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SEUL Sawaiums & ESINGIR 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a 
Nevada limited liability company; WEST 
COAST WATER PARKS, LLC, a Nevada 
limited liability company; DOUBLE OTT 
WA l'ER HOLDINGS, LLC, a Utah limited 
liability company; DOES I through X, inclusive; 
ROE CORPORATIONS I through X., and ROE 
Limited Liability Company I through X, 
inclusive, 

Defendants. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN CASE NO. A- I 5-722259-C 
GARDNER, on behalf of minor child, LELAND DEPT. NO. XXX 
GARDNER, 

Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATER 

PARK, WEST COAST WATER PARKS, LLC (hereinafter "West Coast"), DOUBLE OTT 

WATER HOLDINGS, LLC (hereinafter "Double OTT"), (also collectively "Defendants" or the 

"Water Park Defendants"), by and through their counsel of record, THORNDAL, 

GARD1 72 
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ARMSTRONG, DELK, BALKENBUSH & EISINGER, do herein submit their Motion for 

Summary Judgment as to Claims against Defendants West Coast and Double OTT in the above-

entitled action pursuant to Nevada Rules of Civil Procedure 56, and Nevada Revised Statutes 

§§86.371 and 86.381. 

This Motion is made and based upon all of the papers and pleadings on file herein, the 

Points and Authorities hereinafter to follow, and such oral argument and testimony as this 

Honorable Court may entertain at a hearing of the subject Motion, if so desired. 

RESPECTFULLY SUBMITTED this day of August, 2016. 

THORNDAL; ARMSTRONG, DELK, 
BALK3USH & EISINGER 

cr-.) 

t.  
PAUL P. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. MCLEOD, ESQ. 
Nevada Bar No, 8185 
1100 East Bridger Avenue, P.O. Box 2070 
Las Vegas, NV 89125 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA. BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 
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NOTICE OF MOTION 

TO: ALL PARTIES HERETO; and 

TO: COUNSEL OF RECORD FOR ALL PARTIES HERETO: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned wil 

bring the above and foregoing MOTION FOR SUMMARY JUDGMENT AS TO CLAIM 

AGAINST DEFENDANTS WEST COAST AND DOUBLE OTT on for hearing before th 

above-entitled Court on the  13   day of SEPTEMBER  2016, at the hour 

9 ° ° kmipai,said day, or as soon thereafter as counsel can be heard. 

RESPECTFULLY SUBM11-1hD this tay of August, 2016. 
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THOBNDAL, ARMSTRONG, DELK, 
BALKENBUSH & EISINGER 

PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. MCLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue, P.O. Box 2070 
Las Vegas, NV 89125.  
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER. HOLDINGS, LLC 
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POINTS & AUTHORITIES 

L INTRODUCTION AND SUMMARY OF ARGUMENT  

Plaintiffs' July 28, 2015 Complaint named Henderson Water Park, LLC which does 

business as Cowabunga Bay, and oversees the park's operations. Plaintiffs also named two other 

limited liability companies that are each members of Henderson Water Park, LLC: West Coast 

Water Parks, LLC and Double OTT Water Holdings, LLC. Defendants West Coast and Double 

OTT seek summary adjudication that they are improper defendants in light of longstanding 

Nevada law and statutory protections for managers and members of limited-liability companies 

found at NRS 86.371 and 86.381. 

In order for any of Plaintiffs to maintain this action against West Coast and Double 

OTT, Plaintiffs MUST overcome the absolute protections of NRS Chapter 86, which they 

cannot do. Unlike corporations, which may be pierced under very limited circamstances, there 

are no statutory exceptions which allow one to "pierce" a limited-liability company. While the 

protections under Chapter 78 (pertaining to corporations) are extremely strict---in fact, piercing 

a corporation has only been allowed one time in Nevada in the past 20 years—the protections 

under Chapter 86 pertaining to LLC's are absolute. NRS 86.381 unambirreonslp sets forth 

that, "A member of a limited-liability company is not a proper party to proceedings... against 

the company..." Furthermore, an analysis of the statutory construction shows that while 

Chapter 78 provides specific statutory authority to "pierce" the corporate veil, there is no such  

statutory authority within NRS Chapter 86,  

This Court has_previously ruled in favor of upholding the protections to members of 

LLCs, making that the law of the case.  (See this Court's July 5, 2016 Order Denying Plaintiffs' 

Motion for Leave to Amend Complaint, not attached here pursuant to EDCR 2.271e]). 

Furthermore, all material facts weighing on the question of LLC-member liability are 

undisputed: namely that Henderson Water Park, LLC is a NRS Chapter 86 limited liability 

company, made up of a Washington LLC (West Coast Water Park, LLC) and a Utah LLC 

(Double OTT Water Holdings, LLC). See EXHIBIT A, Business Entity Information Print-Out 

from the Nevada Secretary of State. The question whether West Coast and Double OTT are 
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proper defendants in light of the protections of NRS Chapter 86 is purely a legal issue, ripe for 

the Court's determination. 

H. BACKGROUND STATEMENT OF RELEVANT FACTS  

This lawsuit was brought on July 28, 2015 by Peter and Christian Gardner on behalf of 

their son, Leland Gardner. Leland was a six-year-old kindergarten student who was not wearing 

a life vest at the time of a near drowning in the wave pool at the Cowabunga Bay Water Park on 

May 27, 2015. The Complaint describes the incident as occurring during an after school 

playdate with a classmate hosted by the classmate's father, William Ray, but states a sole cause 

of action for negligence against the Water Park Defendants. 

III, WHEN NO ISSUE OF MATERIAL FACT EXIST, THE MOVING PARTY IS 
ENTITLED TO JUDGMENT AS A MATTER OF LAW 

Summary judgment is proper if the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 

to any material fact and that the moving party is entitled to a judgment as a matter of law. 

NRCP 56(c); see also Dermody V. City of Reno, 113 Nev. 207, 931 P.2d 1354 (1997); Bish V. 

Guaranty Nat? Ins. Co., 109 Nev. 133, 848 P.2d 1057 (1993); Battier v. Bogdanovich, 101 Nev. 

449, 451, 705 P.2d 662, 663 (1985); and Wiltsie v. Baby Grand Carp., 105 Nev. 291, 774 P.2d 

432 (1989). Furthermore, since Nevada substantially has adopted the Federal Rules of Civil 

Procedure, federal case law interpreting the operation of those rules becomes persuasive. Here, 

the movant is the Defendant and, accordingly, the procedure set forth by NRCP 56 is as follows: 

(a) For defending party. A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought may, at any time move with 
or without supporting affidavits for a summary judgment in his favor upon all or 
any part thereof. 

As the Nevada Supreme Court reminded us in Wood y. Safeway, Inc, 121 Nev. 724, 121 

P.341 1026 (2005), Rule 56 should not be regarded as a "disfavored procedural shortcut." Most 

importantly, the Court dispelled the notion that even the "slightest doubt as to the operative 

facts" can preclude summary judgment by explicitly abrogating the slightest doubt standard 

from Nevada jurisprudence. id. at 1031. "While the pleadings and other proof must be construed 

in a light most favorable to the nonmoving party, that party bears the burden to 'do more than 
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simply show that there is some metaphysical doubt' as to the operative facts in order to avoid 

summary judgment being entered in the moving party's favor." Id 

Woad v. Safeway is also instructive that "the substantive law controls which factual 

disputes are material and will preclude summary judgment; other factual disputes are irrelevant" 

Id. (quoting Liberty Lobby, 477 US at 248). Since the substantive law which controls here is  

NRS 86.371 and 86.381 and no facts about the company structure are in dispute, it is  

deferentially submitted that Defendants West Coast and Double OTT are entitled to judgment as 

a matter of law.  

IV. BECAUSE LLCs EXPRESSLY PROTECT MEMBERS FROM LIABILITY FOR 
COMPANY OBLIGATIONS, WEST COAST AND DOUBLE OTT ARE 
IMPROPER DEFENDANTS 

When Plaintiffs named. West Coast and Double OTT in addition to Henderson Water 

Park, LLC, they failed to recognize longstanding Nevada law which insulates the member 

companies from direct liability. Specifically, NRS 86.381's absolute protection of members of 

an LLC is dear: "A member of a limited-liability company is not a proper party to 

proceedings by or against the company,  except where the object is to enforce the member's 

right against or liability to the company?' (emphasis added) Moreover, NRS 86.371 similarly 

sets forth that, "Unless otherwise provided in the articles of organization or an agreement signed 

by the member or manager to be charged, no member or manager of any LLC formed under the 

law of this State is individually liable for the debts or liabilities of the company?' Under the 

absolute protections of NRS Chapter 86, there is simply no basis to break through the 

protections of Henderson Water Park, LLC to maintain an action against West Coast or 

Double OTT. 

/ / 

/ / / 

/ / 
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V. CONCLUSION  

WHEREFORE, because it is for the Nevada Legislature, not its courts, to rewrite the 

LLC statute to allow piercing of the company veil, Defendants West Coast and Double OTT are 

protected from direct liability by NRS Chapter 86 as members of Henderson Water Park, LLC. 

For these reasons, summary judgment in favor of Defendants West Coast and Double OTT is 

warranted in the case at bar. 

RESPECTFULLY SUBMITTED this a day of August, 2016. 

THORNDAL, ARMSTRONG, DELL, 
BALKENBUSH & EISINGER 

PAUE1. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. M'LEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue, P.O. Box 2070 
Las Vegas, NV 89125 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 
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CERI !CATE OF SERVICE  

Pursuant to NRCP 5(bX2)(D) and EDCR 7.26(0(4) I hereby certify that on the  1..:164  

day of August 2016, I served a copy of the above and foregoing MOTION FOR 

SUMMARY JUDGMENT AS TO CLAIMS AGAINST DEFENDANTS WEST COAST 

AND DOUBLE OTT to the following parties via electronic service through the Eighth 

Judicial District Court's Odyssey E-File and Service System: 

Donald I. Campbell, Esq. 
Samuel R. Mirkovich, Esq. 
CAMPBELL & WILLIAMS 
700 South Seventh Street 
Las Vegas, NV 89101 
Attorneys for Plaintiffs, 
PETER and CHRISTIAN GARDNER on 
behalf of minor child, LELAND GARDNER 
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HENDERSON WATER PARK, LLC 

tl New Search 
(eorpSearch.ssiax) Gi Printer Mandy 1 

$ Calculate List. Fees 
(FeeDetalts.ltspx? 

stokOzOhesqiicnPOSF7utritWO% 

  

25306253d) 

Business Entity information 

Status: Active File Dram 0/812013 

Type: Domestic UmIted-Liability 
Cornpany Entity Number: E03877920134 

Chalking State: NV List of Offii,sr Due: 0/3112018 

Managed 13y: Managing Members Expketion : 

NV Business ID: W201314749N2 Business License Exp: li131/2016 

Additional information 

Central index Key: 

Registered Agent Information 

Name: GORDON LAW LLC Address 1: 6655 S CIMARRON STE 200 

Address 2: City: LAS VEGAS 

State: W 21p Code: 09113 

Phone: Fax: 

Mailing Address 1: Mang Address 2: 

Mailing City: State: NV 

Mailing Zip Cot* 

Agent TYPe: Commercial Reffietered Agent -Lkriltecl-LialAty Corporafion 

Jurisdiction: NEVADA Ste : Active 

View al busirsess entities emigre* iegisteetdagent (RACcresastzeirsni&PaliK2W2yRYYXUYteCHMA%251131,  
2S3d8RANarre=GORDON+LAW014) 

Financial Information 

No ParShare Court 0 Capital Amount S0 

No stock records found for this company 

..,:j Officers D Include Inactive Officers 

Managing Member-DOUBLE OTT WATER HOLDINGS,11.0 

Address 1: CO ORLOFF ORM-KENS 1025E 2100! 
111' 

Address 2: 

City: NORTH °Gee! State: UT 

Zip Coda: 84414 Country: USA 

Status: Active Email 

Managing Member- WEST COAST WATER PARKS, !LC 

Address 1: CIO SCOTT HUISH 7300 FUN CENTER 
WAY Address 2: 

City: 11.1KWIA State: WA 

Zip Code: 90188 Country: USA 

Stators: Active Email: 
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Electronically Filed 
08/29/2016 02:26:09 PM 
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OPPS 
CAMPBELL & WILLIAMS 
DONALD I. CAMPBELL, ESQ. (1216) 
dic®cwlawlv.com   
SAMUEL R. MIRKOVICH, ESQ. (11662) 
srm@cwlawlv.com   
700 South Seventh Street 
Las Vegas, NV 89101 
Tel: (702) 382-5222 
Fax: (702) 382-0540 

Attorneys for Plaintiffs 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN GARDN.ER., ) 
on behalf of minor child, LRLAND GARDNER, ) Case No.: A-15-722259-C 

) 
) 
) 

vs. ) 
) 

HENDERSON WATER PARK, LLC dba ) 
COWABUNGA BAY WATER PARK, a Nevada ) 
limited liability company; WEST COAST WATER ) 
PARKS,. LLC, a Nevada limited liability company; ) 
DOUBLE OTT WATER HOLDINGS, LLC, a Utah) 

17 l limited liability company; DOES I through X, ) 
inclusive; ROE Corporations I through. X, inclusive;) 
and ROE Limited Liability Company I through X, ) 
inclusive, ) 

) 
Defendants. ) 

) 

22 Plaintiffs, by and through their undersigned counsel, hereby submit the following 

23 Opposition to Motion for Summary Judgment as to Claims against Defendants West Coast and 

24 Double Ott. This Opposition is made and based upon the papers and pleadings on file herein, the 

25 exhibits attached hereto, and the Points and Authorities that follow. 

26 

27 

28 

kg-444,14-- 
CLERK OF THE COURT 

Plaintiffs, 
Dept. No.: XXX 

PLAINTIFFS' OPPOSITION TO 
MOTION FOR SUMMARY 
JUDGMENT AS TO CLAIMS 
AGAINST DEFENDANTS WEST 
COAST AND DOUBLE OTT  

Date of Hearing: September 13, 2016 
Time of Hearing: 9:00 a.m. 
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POINTS AND AUTHORMES  

1NTRODUCTZOI►T 

On May 5, 2016, Plaintiffs filed their Motion for Leave to File Amended Complaint and, 

in part, sought to assert direct claims for negligence against the seven (7) individuals who 

personally served on the Management Committee of Defendant Henderson Water Park, LLC 

("liWP").1  To be clear, Plaintiffs did not seek to hold these individuals liable for the debts and 

obligations of HWP or obtain recovery simply by virtue of the fact that the individuals were 

managers of HWP. Rather, in their proposed Amended Complaint, Plaintiffs alleged that these 

individuals actively managed the operations of HWP and, in that capacity, authorized, directed, 

ratified and participated in the grossly negligent and illegal conduct that forms the basis of the 

Complaint. As a result, Plaintiffs asserted that the seven (7) individuals committed tortious acts 

for which they are personally liable. 

On June 30, 2016, His Honor denied Plaintiffs' Motion for Leave to File Amended 

Complaint in its entirety. As to Plaintiffs' direot claims for negligence against the individual 

managers, the Court ruled that said individuals were wholly immune from liability because NRS 

86371 provides "no member or manager of any limited-liability company formed under the laws 

of this State is individually liable for the debts and liabilities of the company." See Order Denying 

Motion for Leave to File Amended Complaint (on file). In doing so, the Court disregarded 

abundant case law and other persuasive legal authority holding that a member or manager of an 

LLC can be held personally liable for his, her or its own tortious conduct that was committed on 

Plaintiffs also requested leave to plead the alter ego doctrine against HWP and its 
member-LLCs, West Coast Water Parks, LLC ("West Coast") and Double Ott Water Holdings, 
LLC ("Double Ott"). Plaintiffs alleged that HWP and its member-LLCs disregarded the 
corporate entity such that Plaintiffs should be permitted to pierce the corporate veil to obtain 
recovery from seven (7) individuals who owned Cawabunga Bay water park. The alter ego 
doctrine constituted a separate and distinct route to liability against these individuals that was not 
related to Plaintiffs' direct claims for negligence. 
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behalf of a LLC. Because the Court abused its discretion by denying leave to bring direct claims 

for negligence against the individual managers, Plaintiffs filed their Petition for Writ of 

Mandamus, which is currently pending before the Nevada Supreme Court. See Exhibit "1," 

Petition for Writ of Mandamus. 

Here, Defendants ask this Court to double-dovvn on its prior ruling and enter summary 

judgment in favor of West Coast and Double Ott on gounds that the entities are members of HWP 

and, therefore, immune from tort liability under NRS 86.371 and 86381. In reality, hOwever, 

Defendants have given this Court the opportunity to correct the clear error in its earlier ruling on 

Plaintiffs' Motion for Leave to Amend. In point of fact, the overwhelming weight of case law and 

other legal authority unequivocally demonstrates that a member or manager of an LLC can be held 

liable for his, her or its own tortious conduct More importantly, the Nevada Supreme Court has 

explicitly stated that an officer or director of a corporation may be liable for his or her own tortious 

conduct despite the existence of NRS 78.747, which, like NRS 86371, states "no stockholder, 

director or officer of a corporation is individually liable for a debt or liability of the corporation..." 

Respectfully, His Honor's prior order on Plaintiffs' Motion for Leave to Amend is at odds with the 

numerous legal authorities that have addressed this issue< Allowing that ruling to stand will, in tuna, 

eviscerate Plaintiffs' ability to bring meritorious legal claims in this action. 

As a final point before turning to their substantive legal arguments, Plairrtiffs ask Ms Honor 

to consider the practical effects of the Court's prior ruling that members and managers of an LLC are 

completely immune from liability for their own tortious conduct A manager of an LLC could, for 

example, make fraudulent misrepresentations in order to contract with another business yet that same 

manager would be wholly immune from liability for his intentional misconduct Similarly, a 

member of an LLC could operate a company vehicle while under the influence of alcohol to perform 

business on behalf of the LLC and severely injure an innocent third party, but that member would not 

face any liability for his wrongful conduct. Simply put, this Court's ruling would permit members 
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and managers of an .LLC in Nevada to engage in intentional misconduct with impunity and hide 

behind the shield of the LLC, which, as is the case here, may be severely underinsured and 

undercapitalize& That cannot be the law. 

I ARGUMENT2  

As in their Opposition to the Motion for Leave to File Amended Complaint, Defendants 

failed to cite a single case to support their request for summary judgment and instead exclusively 

relied on two Nevada statutes to support their argument that West Coast and Double Ott are wholly 

immune from liability for their own tortious conduct. See Mot at 4-6. NRS 86371 provides that 

"Rilnless otherwise provided in the articles of organizgtion or an agreement signed by the member or 

manager to be charged, no member or manager of any limited-liability company formed under the 

laws of this State is individuplly liable for the debts and liabilities of the company." NRS 86381 

further provides that "[a] member of a limited-liability company is not a proper party to proceedings 

by or against the company, except where the object is to enforce the member's right against or 

liability to the company." 

Plaintiffs do not dispute the existence of these statutes, but Defendants again fail to recognize 

that Plaintiffs are not seeking to hold West Coast and Double Ott liable "for the debts and liabilities 

of the company," see NRS 86.371; nor is this action simply "against the company." See NRS 

86.381. To the contrary, Plaintiffs brought direct claims for negligence aesinct West Coast and 

Double Ott arising out of their own tortious conduct. In other words, Plaintiffs would be entitled to 

bring these claims for negligence against West Coast and Double Ott even if the Cowabunga Bay 

entities were not named defendants in the underlying action. Respectfully, the Court did not account 

for this important distinction when it ruled that the Gardners' direct claims against the individuals 

2 Plaintiffs agree that the question of whether West Coast and Double Ott are proper 
defendants is a purely legal issue that is ripe for the Court's determination. Similarly, Plaintiffs 
do not dispute that West Coast and Double Ott are members of HWP. 
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who personally served on HWP's Management Committee were barred because "the Nevada 

Revised Statutes protect members of an LLC, not only from debts incurred by an LLC, but also from 

liabilities incurred by the LLC" See Order Denying Motion for Leave to File Amended Complaint 

(on file), 

It is ironic that Defendants repeatedly refer to NRS Chapter 78 in presenting their specious 

argument that "[t]he protections under Chapter 86 pertaining to LLC's [sic] are absolute." See Opp. 

at 4. Indeed, NRS 78.747, like NRS 86371, states that "no stockholder, director or officer of a 

corporation is individually liable for a debt or liability of the corporation .."3  The Nevada Supreme 

Court, however, has expressly recognized that "[a]n officer of a corporation may be individually 

liable for any tort which he commits..." Sernenza v Laughlin Crtpled Homes, 111 Nev. 1089, 1098, 

901 P2d 684, 689 (1995); see also Rosenthal v. Poster, 2008 "WL 4527859, *3 (D.Nev. Sept 30, 

2008) ("Generally, a tortious act committed by a corporate officer, regardless of the fact he was 

acting on behalf of the corporation, is considered a personal wrongdoing, holding the officer himself 

personally liable."). Accordingly, contrary to the Defendants' misguided citation to the law 

governing corporations, the Nevada Supreme Court's binding precedent clearly establishes that 

officers—the "managers" of a corporation—are individually liable for their own tortious acts 

committed on behalf of the corporation. The same principle must apply to LLCs, or else they would 

3 Although statutory interpretation is not necessary to resolve this issue, Plaintiffs must 
point out that the State Legislature drew a direct comparison between the language of NRS 78.747 
and the section of the LLC bill that eventually became NRS 86.371. See Exhibit "2," Excerpts of 
Legislative }lstory ("Mr. Fowler pointed out that [ ] section [310 of the limited liability company 
bill] stated 'they were not liable under a judgment, decree, or order of the court, for any debts, 
obligations or liabilities of the company,'  which was exactly present corporate law") (emphasis in 
original). 
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become a vehicle by which ill-intended members could escape all manner of wrongdoing. Neither 

the law nor public policy supports such a harmful proposition.4  

Plaintiffs acknowledge that the Nevada Supreme Court has not addressed direct liability 

against individuals or other business entities relating to tottious conduct committed in their capacity 

as members or managers of an LLC in any published opinion. Nevertheless, in Batchelor v. Cortese, 

2013 WL 3325208, *1 (Nev. April 12, 2013), the Nevada. Supreme Court rejected the argument that 

NRS 86.371 and NRS 86381 constituted a complete bar to personal liability for a member of an 

LLC as follows: 

Respondent asserts that he cannot be held personally liable for an obligation of the 
limited liability company law firm as outlined under NRS 86371 and NRS 86381. 
This argument fails, however, because it assumes that the liability is only that of the 
limited liability company. As outlined above, it is unclear whether respondent is 
personally liable on the contract Thus, NRS 86371 and NRS 86.381 do not apply. 

Id (emphasis added).5  

The overwhelming majority of federal and state courts that have considered the issue hold 

that, like corporate officers and directors, individuals or business entities may be held personally 

The Nevada Supreme Court's statement of law in Semenza is highly persuasive for two 
reasons. First, it is well settled that "[w]henever possible, [courts] will interpret a rule or statute 
in harmony with other rules and statutes." Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 993-94, 860 
P.2d 720, 723 (1993) (using the same meaning of the term "trial" from NRCP 42(b) in 
interpreting NRCP 68 and NRS 17.115). Second, the Court expressly relied on a comparison of 
NRS Chapters 78 and 86 when it denied Plaintiffs' request to plead the alter ego doctrine. See 
Order Denying Motion for Leave to File Amended Complaint (on file). While Plaintiffs submit that 
the Court erred by ignoring the unequivocal legislative history of both NRS Chapter 78 and NRS 
Chapter 86 as it pertains to the alter ego doctrine, the Court should apply the same basic logic here. 
Indeed, it would be logically inconsistent to compare NRS Chapters 78 and 86 when denying 
Plaintiffs' request for leave to plead the alter ego doctrine while refusing to draw that same 
comparison in order to rule that NRS 86.371 shields West Coast, Double Ott and the seven 
individuals who personally serve on HWP's Management Committee from liability. 

Although Supreme Court Rule 123 states that an unpublished opinion is not binding legal 
precedent on this Court, the Nevada Supreme Court's opinion in Batchelor is highly persuasive 
on this issue. Plaintiffs, therefore, rely on Batchelor as persuasive (as opposed to binding) 
authority. Cf Villagrana v. Reconstrust Ca, NA, 2012 WL 1890236, *7 (D.Nev. May 22, 2012) 
(unpublished opinions "may be considered for their persuasive authority."). 
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liable for torts committed in their capacity as members or managers of an LLC. For example, the 

United States District Court for the District of Nevada refuted the argument advanced by Defendants 

in In re Convnercial Mortg. Co., 802 F.Supp.2d 1147, 1164-65 (1).N-c.v. 2011). There, the plaintiff 

brought a tort claim for conversion against the defendant LLC and two individual defendants that 

served as the LLC' s managing members. Id The United States District Court cited the analogous 

corporate principles referenced above and held that the managing members were personally liable far 

the tort:lolls conduct of die LLC as follows: 

As managing members of Compass, Pekin and Bktt are personally liable for 
engaging in the conversion that pktintiffi proved was conmdtted by Compass. See 
Pocahontas First Corp. v. Venture Planning Group, Inc, 572 F.Supp. 503, 508 
(D.Nev. 1983) ("There is no doubt that an individual who commits a tort while acting 
in the capacity of a corporate officer may be held personally liable."); Marino v. Cross 
Country Bank, No. C.A.02-65-GMS, 2003 WL 503257, at *7 (D.De. Feb. 14, 2003) 
("Corporate officers are liable for tortious conduct even if they were acting officially 
for the corporation in committing the tort. A corporate officer can be held personally 
liable for the torts he commits and cannot shield himself behind the caporation when 
he is a participant."). 

Id at 1165 (emphasis added). 

Numerous other courts have reached the same conclusion that members and managers are 

personally liable for their own tortious conduct committed on behalf of an LLC. See, e.g, D'Ella v 

Rice Dev, Inc., 147 P3d515, 524-25 (Utah Ct App. 2006) ("We are persuaded by those authorities 

that hold that both limited liability members and corporate officers should be treated in a similar 

manner when they engage in tortious conduct. We therefore conclude that Harrison's imposition of 

personal liability on corporate officers who participate in a corporation's tortious acts I also applies 

to limited liability members or managers."); Rothstein v. Equity Ventures, LLC, 299 A.2d 472, 474 

(N.Y.App.Div. 2002) ("We agree that members of limited liability companies, such as corporate 

officers, may be held personally liable if they participate in the commission of a tort in furtherance of 

company business."); Weber v. United States Sterling Sec., Inc., 924 AM 816, 825 (Conn. 2007) 

("Accordingly, we conclude that although § 18-303(a) of the Delaware Code Annotated shields the 
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defendants from personal liability based solely on their affiliation with Retail. Relief, it does not 

shield them from personal liability for their own tortious conduct") (mterpreti%,  Delaware law); 

Dzurilla v All American Homes, LLC, 2010 WL 559923, *3 (ED.Ky. Jan 4, 2010) ([A] 

shareholder of a corporation or a member of an LLC can be held liable for its individ.ual conduct, 

without regard to the limited liability status of the corporation or company. Wile mere status as a 

manager of an LLC will not subject a person to liability, the statute does not preclude liability for the 

manager's own tortious conduct.").6  

Legal commentators and treatises addressing this issue likewise confirm that a member or 

manager of a Nevada LLC can be held personally liable for his, her or its own tortious conduct. See, 

e.g., Ltd. Liability Co. § 14:38 (2015) (citing INItS 86,371 and MRS 86381 and stating "ft[here are 

several inportant exceptions to the rule that members are not liable for the LLC's debts and 

obligations. Firs4 members are liable for their own tortious conduct, even when they act on the 

LLC's behalf") (emphasis added); 3A Fletcher C,yc. Corp. § 1135 ("It is the general rule that an 

individual is personally liable for all torts the individual committed [ ]. This rule applies equally to 

See also Hoeing v Arbess, 80 P.3d 863, 867 (Colo.Ct.App. 2003) ("While an officer of a 
corporation cannot be held personally liable for a corporation's tort solely by reason of his or her 
official capacity, an officer may be held liable for his or her individual acts of negligence even 
though committed on behalf of the corporation, which is also held liable. The parties do not 
dispute that this principle applies equally to a manager of a limited liability company."); 
Equipoise PM LLC v Intl Truck and Engine Corp., 2007 WL 2228621, *10 July 31, 
2007) ("As its plain language suggests, this provision will shield Price and Morton from liability 
if the only basis defendants have for the claims against them is their membership in Equipoise. If, 
however, defendants prove that Price or Morton assumed liability, or committed, authorized or 
ratified tortious acts while acting for Equipoise, then this provision provides them no 
protection."); Mbahaba v. Morgan, 44 A.3d 472, 476 (N.11 2012) ("When j a member or 
manager commits or participates in the commission of a tort, whether or not he acts on behalf of 
his LLC, he is liable to third persons injured thereby."); Allen v. Dacknurn, 991 A.2d 1216, 1228-
29 (Mcl.CtApp. 2010) ("These cases discuss tort liability for corporate officers and agents who 
personally committed, inspired, or par6cipated in torts in the name of the corporation. We have 
not previously determined whether these same principles apply to members of LLCs. We kvee, 
however, with other jurisdictions that have come to that conclusion."); Morris v. Cee Dee, LLC, 
877 Ald 899, 908-09 (Conn.CtApp. 2005) ("Furthennore, the law of this state permits the court 
to attach individual assets if a member of a limited liability company personally commits a tort"). 
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torts committed by those acting in their official capacities as officers or agents of a corporation. It is 

immaterial that the corporation may also be liable [ ]. These rules have been applied to principals 

of limited tiabitity company?) (emphasis added). 

There is simply no legal authority to support Defendants' deficient argument that members 

and managers of LLCs are completely immune from tort liability.' To the contrary, the Nevada 

Supreme Court has expressly stated that corporate officers and directors can be held personally liable 

for their own tortious conduct despite the plain language of NRS 78.747, which mirrors NRS 86.371. 

Moreover, the overwhelming weight of highly persuasive case law and other legal authority 

addressing this exact issue directly contradicts Defendants' absurd position that members and 

managers of an LLC are completely immune from tort liability under any circumstances. Simply 

put, the Court erred when it denied Plaintiffs leave to amend to bring direct claims for negligence 

against the seven (7) individual members of HWP's management committee and, in doing so, 

vitiated Plaintiffs' ability to obtain complete recovery for Leland's devastating injuries that were 

caused by Defendants' blatantly illegal conduct Ills Honor should decline Defendants' invitation to 

make that mistake again by granting their Motion for Summary Judgment based on the same flawed 

argument 

Defendants demonstrate their ongoing failure to understand the nature of Plaintiffs' claims 
by repeatedly referring to the concept of "piercing" the corporate veil. To be clear, Plaintiffs are not 
seeking to "pierce" HWP by asserting direct claims for negligence against West Coast and Double 
Ott. To that end, courts holding members or managers of an LLC liable for their own torsions 
conduct have made it abundantly clear that such a ruling does not require "piercing the corporate 
veil" under the alter ego doctrine. See, e.g., D 'Elia, 147 P.3d at 524 ("Several courts and 
commentators make it clear that holding an officer or director personally liable for corporate torts 
in which they participate is distinct from the piercing the veil doctrine.") (listing cases and 
authorities); Morris, 877 A.2d at 908-09 ("Contrary to the individual defendant's assertion, the 
court did not pierce the corporate veil provided by the act when it attached his personal assets. 
The Court ordered a prejudgment attachment of his assets because it found that he, himself; had 
committed the tort of negligence."). Defendants' inability—or unwillingness—to grasp this basic 
point of law is additional evidence of the serious flaws in their meritless position. 
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DI. CONCLUSION 

Based on the foregoing, Plaintiffs respectfully request that the Court deny the Motion for 

Summary Judgment against Defendants West Coast and Double Ott in its entirety. 

DATED this 29th day of August, 2016. 

CAMPBFTI, AND WILLIAMS 

By /s/ Donald'. Campbell  
Donald J. Campbell, Esq. (1216) 
Samuel R. Ivfirkovicli, Esq. (11662) 
700 South Seventh Street 
Las Vegas, Nevada 89101 

Attorneys for Plaintiffs At 
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CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), 1 certify that I am an employee of Campbell & Williams, an 

that on this 29th day of August, 2016 I caused the foregoing document entitled Plaintiffs' 

Opposition to Motion for Summary Judgment as to Claims against Defendants West Coast 

and Double Ott to be served upon those persons designated by the parties in the E-Service 

Master List for the above-referenced matter in the Eighth Judicial District Court eFiling System 

in accordance with the mandatory electronic service requirements of Administrative Order 14-2 

and the Nevada Electronic Filing and Conversion. Rules. 

Is! John E Chong  
An Employee of Campbell &Williams  
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Case No. 

IN THE SUPREME COURT OF THE STATE OF m(tHA may Filed 
AO 19 901  ftd37pn  
Trade K Lindeman 

PETER and CHRISTIAN GARDNER, on behalf of minor child, MAIO StilitelitKOtirt 
Plaintiffs-Petitioners, 

v. 

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN AND FOR 
THE COUNTY OF CLARK; and THE HONORABLE JERRY A. WIFSE II, DISTRICT 

JUDGE 

and 

HENDERSON WATER PARK LLC DBA. COWABUNGA BAY WATER PARK, WEST 
COAST WATER PARKS, LLC, AND DOUBLE OTT WATER HOLDINGS, LLC 

Defendants-Real Parties in Interest, 

Extraordinary Writ from the Eighth Judicial District Court of the State of Nevada, in and for 
County of Clark 

PETITION FOR WRIT OF MANDAMUS 

Donald J. Campbell, Esq. 
Philip R. Erwin, Esq. 

Samuel R. Mirkovich, Esq. 
CAMPBELL & WILLIAMS 

700 South Seventh Street 
Las Vegas, Nevada 89101 
Telephone: (702) 382-5222 

Counsel for Plaintffs-Petitioners 

Docket 70823 Document 2016-22472 
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RULE 26.1 DISCLOSURE STATEMENT 

The undersigned counsel of record certifies that the following are persons and 

entities described in NRAP 26.1(a), and must be disclosed. These representations are 

made in order that the judges of this Court may evaluate possible disqualification or 

recusal. 

PETER and CHRISTIAN GARDNER, on behalf of minor child, LFLAND 

GARDNER. 

Plaintiffs-Petitioners have not been represented by any other attorneys in 

addition to CAMPBELL & WILLIAMS. 
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ROUTING STATEMENT 

The Nevada Supreme Court should retain this writ proceeding because it is a 

matter raising as a principal issue questions of first impression involving common law 

as well as questions of statewide importance. NRAP 17(a)(13)-(14). 
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POINFS ANt'A' UTRORJTLES  

L INTRODUCTION AND RELIEF SOUGRT 

This case arises from the severe non-fh1a1 士owning of six-year old Leland 

Gardnerc'Leiand'知n May2又 2015 in the wave pool at the Cowabunga Bay water 

park in Henderson, Nevada Cowabunga Bay is owned and operated 勿Defendant 

Henderson Water Park, LLC ("HWP"). HWP's membership is comrised of two 

limitedliability companiesccLLCs'), West Coast Water Parks LLC and Double Ott 

Water Holdings, LLC. HWP and, in turn, Cowabunga Bay is managed 妙 seven（乃 

individuals who personally serve on HWP's Management Committee2 Pursuant to 

HWP'S Operating Agreement, the Managment Committee exercised complete control 
'  

over every aspect of Cowabunga Bay's operations, including出e讯egal conduct that 

resulted in Leland's devastating injuries. 

' Because this extraordinary writ proceeding arises out of the denial of a motion 
for leave to amend based on futility, Plalntiffs-Peiitioners Peter and Christian Gardner 
(the "Grdners") will not address factual matters outside of the four corners of 
proposed Amended Comulaint. To the extent Henderson Water Park. LLC. West 
Coast Water F'arks, LLC, and Double Ott Water Holdings, LLC (collectvely referred 
to herein as the Cowabunga Bay entities',seek to introduce extraneous, misleading and 
unsupported factual allegations, the Gardners reserve the right to re&t any such 
allegations 血 their Reply brief 

2 The seven individuals who personal珍 serve on HWP's Management 
Committee are Oriuff Opheikens, Slade Opheikens,, Chet Opheikens, Shane Huish, 
Scott Huish, Craig Huish, and Tom Welch (collectively referred to herein as the 
iiidMdual De ndants',. 
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Pursuant to Chapter 444 of the Nevada RevisedStatUtes, 也e Southern Nevada 

Health District ("SNHD'争 required Cowabunga Bay to post seventeen (1乃 lifeguards 

at the Wave  Pool  at  ail limes.  Aitholigh Cowabunga Bay  submitted a  lifeg
uard plan to 

SNHE) representing that it would comply with the law in this rega城 it habitually 

operated the Wave Pool with only 5-7 lifeguards. 玩 fact, on the date of the incideni; 

Cowabunga Bay illegally operated its Wave Pool with just three匀尽奄uards on duty 

Cowabunga Bay's intentional violations of the law in this regard are undisputed and 

confamed 妙 the sworn deposition testimony of Cowablmga Bay's General Manager, 

Shane Huish. 

On May 5, 2016, the Garduers filed the Motion for Leave to File Amended 

Complaint (the "Motion"), which is the basis for this extraordinaryW iit proceeding. 

The (3ardncrs' request for leave to amend was two-fo1d. First, the Gardners sought 

to amend the Complaint to assert direct claims for negligence against the Individual 

Defendants who personally served on the Management COmmittee 成HWP. To be 

dear, the Gardners did not seek to hold伍e Individual Defendants li曲工。for the debts 

and obligations of HWP or obtain recovery simply 衍 virtue of the fact that the 

Individual Defendants were managers of HWP. Rallier,泣 their proposed: Amended 

Complaint, the Gardners alleged that the Individual Defendants acthrely managed the 

operatons of the Cowabunga Bay Defendants and, 血 that capacity, authorized, 

directed, ratified and participated in the grossly negligent and illegal conduct that forms 
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the basis of the Complaint. As a result, the Gardners asserted that the Individual 

Defendants committed tortious acts for which they are personally liable. 

Second, the Gardners requested leave to amend to plead allegations related to 

the alter ego doctrine against HWP and its member-LLCs. In other words, the 

Gardners alleged that HWP and its member-LLCs disregarded the corporate entity 

such that the Gardners should be permitted to pierce the corporate veil to obtain 

recovery from the Individual Defendants. Again, the alter ego doctrine constitutes a 

separate and distinct route to liability against the Individual Defendants that is not 

related to the Gardners' direct claims for negligence against the Indivianal 

Defendants. 

On June 30, 2016, the Honorable Jerry A. Wiese II denied the Gardners' 

Motion in its entirety. As to the Gardners' direct claims for negligence against the 

Individual Defendants, the District Court ruled that the Individual Defendants were 

wholly immune from liability because NRS 86.371 provides "no member or manager 

of any limited-liability company formed under the laws of this State is individually 

liable for the debts and liabilities of the company." In doing so, the District Court 

ignored abundant case law and other persuasive legal authority holding that a member 

or manager of an LLC can be held personally liable for its own tortious conduct that 

was committed on behalf of a LLC. 

The District Court likewise ruled that the alter ego doctrine does not apply to 

LLCs. Again, the District Court ignored highly persuasive case law from federal 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

   

GARD204 



1 

2 

3 

4 

6 

7 

8 

0 
w 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

courts interpreting Nevada's statutory scheme for LLCs. More importantly, the 

District Court disregarded the legislative history of Chapters 78 and 86 of the Nevada 

Revised Statutes, which confirms the applicability of the alter ego doctrine to LLCs. 

Instead, the District Court relied on a Nevada Lawyer article authored by a local 

attorney that was published in November 2014. With all due respect to the attorney 

in question, his theory on why the alter ego doctrine does not apply to LLCs is 

contradicted and outweighed by the underlying legislative history of the relevant 

statutes as well as highly persuasive federal case laW. 

In short, the District Court clearly abused its discretion by denying the 

Gardners' Motion in contravention of prevailing legal authority. Because the District.  

Court's erroneous ruling has vitiated the Gardners' ability to present a viable claim 

at trial, the Gardners have no adequate remedy on appeal, which warrants the issuance 

of an extraordinary writ of mandamus. 

IL STATEMENT OF THE ISSUES 

I. Whether the District Court abused its discretion by denying the 

Gardners' Motion on grounds that NRS 86.371 constituted a complete bar to liability 

against the Individual Defendants where the Gardners alleged that the Individual 

Defendants personally committed the tort of negligence by authorizing, directing, 

ratifying and participating in the illegal conduct that forms the basis of the Amended 

Complaint. 
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2. Whethert五e District Coirt abused its discretion 勿 denying the 

Garduers' Motion cm grounds that the alter ego doctrine does not ap1y铂 LLCs even 

though the legislative history underlying Chapters 78 and 86 of the Nevada Revised 

Statutes clearly indicates that the Nevada Legislature did not intend to exempt LLC 

from alter ego liability. 

IlL STATEMENT OF TRE FACTS 

1. OiiMay5,201乓 the GardnersflledtheMotio'n. GARD16-llO. Inthe 

proposed Amended Complaint, the Garduers sought to 抖ead direct claims for 

negligence against the Individual Defendants. Jd. The Gardtiers did not seek to 

impose liability against the Individual Defendants simply 勿virtue of the fitet that 

伍ey were managers or members of the Cowabunga Bay en砚es. 以 

2. More specifically, the Gardners made the following allegations against 

也e individual Defendants concerning their tortious conduct that resulted血Leland' S 

horrific injuries: 

・ The Individual Defendants personally served on Hend&son Water pf 
LLC's ("HWP") Management Committee in their individual capacity. 
See GARD9S-99 at啊 7-13. 

・ Every aspect of Cowabunga Bay's operations was operated and controlled 
衍 the Management Committee pursuant to if I》 's Operating Agreement. 
For example, Section 6.1'HCP's Operating Agreement states that "all 
management iights, powers and authority over the business, affairs and 
operations‘伍e Company shall be solely and exclusively vested 血 the 
Management Committee" and 'the Management Committee shall have 
伍e ihll right, power and authority to do all things deemed necessary or 
desirable衍议 in its reasonable discretion, to conduct the business, affairs 
and operations of [Cowabiuiga Bay]." Among numerous other specific 
powers identilied 血伍e Operating Agreement, RWP's Management 
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Committee has direct and absolute control over "the selection and 
dismissal of employees" and is responsible for "tak[ing] all actions which 
may be necessary or appropriate to accomplish the pmpose of the 
[Cowabunga Bay]." See GARD101 at IT 21-22. 

• All actions taken by Cowabunga Bay set forth fin the Coniplaint] were 
authorized, 'directed or participated in by the Individual Defendants in their 
individual capacity as members of the Management Committee. 
Additionally, as set forth below, the Individual Defendants knew or should 
have known that these actions could injure Cowabunga Bay patrons like 
Leland but negligently failed to take or order appropriate action to avoid 
that harm despite the fact that an ordinarily prudent person, knowing what 
the Individual Defendants knew at the time, would not have acted 
similarly under the circumstances. See GARD101-02 at If 23. 

• The Individual Defendants, as the members of HWP's Management 
Committee, had direct knowledge of these hazardous conditions that 
threatened physical injury to their patrons like Leland, yet failed to take 
any action to avoid this harm and, in fact, took action which exacerbated 
the risk to patrons like Leland. See GARD105 at 1E 35, 

The Individual Defendants owed multiple duties to Plaintiffs, including  
but not limited to: (1) the duty to keep Leland safe; (2) the duty to use 
reasonable care to protect Leland from known dangers such as drowning; 
(3) the duty to adequately staff lifeguards throughom Cowabimga Bay; (4) 
the duty to properly train employees, lifeguards and managers/supervisors 
to protect customers from dangers such as drowning; (5) the duty to 
provide ongoing training to employees., lifeguards and 
managers/supervisors to protect customers from dangers such as 
drowning; (6) the duty to maintain clean and clear water within 
Cowabunga Bay; (7) the duty to use reasonable care in the hiring, 
supervision, training and retention of its employees; and (8) the duty to act 
in a matter that does not violate State of Nevada, City of Las Vegas and 
Clark County statutes, laws and ordinances. See GARD107-08 at ¶ 48. 

• The Individual Defendants breached their duties to Plaintiffs when they 
directed and/or approved of Cowabunga Bay's 'unlawful scheme to 
understaff lifeguards at its Wave Pool and otherwise failed to take 
reasonable steps to protect Leland from drowning. See GARD108 at ¶ 
49. 
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In addition, the Individnal Defendants' violations ofthe law were criminal 
in nature and constituted negligence per se as Leland's injuries are of the 
type which the statutes, laws, ordinances, and regulations of the United 
States, State of Nevada—including but limited to NRS 1111,080—Clark 
County, and/or the Cities of Henderson and Las Vegas were intended to 
prevent. See GARD108 at ¶ 50. 

3. In the proposed Amended Complaint, the Gardners also made 

allegations against the Cowabunga Bay entities related to the alter ego doctrine. 

GARD99. To that end, the Gardners alleged the following: 

• Upon information and beliet at all times material to this Complaint the 
Individual Defendants influenced and governed Defendants HWP, West 
Coast Water Parks, LLC, and Double Ott Water Holdings, LLC and  
were united in interest and ownership with said entities so as to be 
deemed inseparable from them. In this regard, the Individual 
Defendants (I) undercapitalized these bunted liability companies; (2) 
diverted limited liability company funds; (3) treated limited liability 
company assets as their own; and (4) caused the entities to ignore certain 
required formalities. The Individual Defendants and Defendants HWP, 
West Coast Water Parks, LIC, and Double Ott Water Holdings, LLC, 
therefore, are one and the same and. Plaintiffs should be permitted to 
pierce the corporate structure veil of Defendants HWP, West Coast 
Water Parks, LLC, and Double Ott Water Holdings, LLC to reach assets 
belonging to the Individual Defendants in order to prevent the sanction 
and/or promotion of an injustice, 

4 The Cowabunga Bay entities filed their Opposition on May 23, 2016, 

and the Gardners submitted their Reply on June 9, 2016. GARD111-43. 

5. The District Court conducted a hearing on the Gardners' Motion on June 

16, 2016 and took the matter under submission. GARD156-68_ 

6. On June 30, 2016, the District Court entered the Order Denying 

Plaintiffs' Motion for Leave to Amend Complaint (the "Order") on grounds that the 

proposed amendm.ent would be futile. GAIZD144-47, 

) 
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7. As to the Gardners' direct claims for negligence against the Individual 

Defendants, the District Court exclusively relied on NRS 86.371 and held that "the 

Nevada Revised Statutes protect members of an LLC, not only from debts incurred 

by an LLC, but also from liabilities incurred by the LLC." Id. The District Court did 

not make any specific findings or conclusions related to whether a member or a 

manager of an LLC can be held liable for his or her own tortious conduct. Id. 

8. As to the Gardners' allegations related to the alter ego doctrine, the 

Distriot Court cited a Nevada Lawyer article dated November 2014 for the 

proposition that "although the Nevada corporation statutes include an alter ego 

exception to the corporate protections, the LLC statutes do not contain a similar 

exception, creating a negative inference that the Nevada legislature did not intend for 

it to apply to LLCs." Id. 

9. The Cowabunga Bay entities filed the Notice of Entry of Order Denying 

Plaintiff' Motion for Leave to Amend Complaint on July 5, 2016, and this 

extraordinary writ proceeding followed. GARD148-55. 

IV. ARGUMENT 

A. Legal Standard. 

"Under NRCP 15(a), leave to amend, even if timely sought, need not be granted 

if the proposed amendment would be 'futile."' Nutton v. Sunset Station, Inc., 131 

Nev.Adv.Op. 34, 357 P.3d 966, 973 (Nev.Ct.App. 2015). "A proposed amendment 

may be deemed futile if the plaintiff seeks to amend the, complaint to plead an 
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impermissible claim, such as one that would not survive a motion to dismiss under 

NRCP 12(b)(5) or a last second amendment alleging meritless chims in an attempt to 

save a case from summary judgment" Id "The liberality embodied in NRCP 15(a) 

requires courts to err on the side of caution and permit amendments that appear arguable 

or even borderline, because denial of a proposed pleading amendment amounts to denial 

ofthe opportunity to explore any potential merit that it might have had." Id at 975. "A 

motion for leave to amend is addressed to the sound discretion of the trial court and its 

action in denying the motion should not be held to be error unless that discretion has 

been abused." Stephens 17. S Nevada Music Co, 89 Nev. 104, 105, 507 P.2d 138, 139 

(1973). 

Here;  the Cowabunga Bay entities argued that the Gardners' claims against the 

indivicInni Defendants were barred as a matter of law, which required that the District 

Court apply the legal standards governing motions to dismiss under NRCP 12(b)(5). 

Under NRCP 12(b)(5), dismissal is appropriate "only if it appears beyond a doubt 

that [the plaintiffs) could not prove a set of facts which, if true, would entitle [the 

plaintiffs] to relief" Torres v. Nevada Direct Ins. Ca, 131 Nev.Adv.0p. 54, 353 

P3 d 1203, 1210 (2015) (citing Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 

224, 227-28, 181 P.3d 670, 672 (2008)). When assessing a motion to dismiss for 

failure to state a claim upon which relief may be granted, a court must construe the 

pleadings liberally and draw every reasonable inference in favor of the non-moving 

party. Lubin v Kunin, 117 Nev. 1.07, 110 n..1, 17 P.3d 422, 425 (2001). All factual 
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allegations of the complaint must be accepted as true. Vacation Village v. Hitachi 

Am., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994) (citing Capital Mortgage Holding 

v. Hahn, 101 Nev. 314, 315, 705 P.2d 126, 126 (1985)). In that regard, NRCP 8(a) 

provides that a pleading need only contain  "a short and plait)  statement of the claim 

showing that the pleader is entitled to relief" Chavez v. Robberson Steel Co:, 94 

Nev. 597, 599, 584 P.2d 159, 160 (1978).3  

B. The District Court's Erroneous Denial Of The Gardners' Motion. 
Warrants Extraordinary Writ Relief. 

"A writ ofmandarnns is available to compel the performance of an act that the 

law requires as a duty resulting from an office, trust or station." NRS 34.160. 

"Mandamus relief may also be proper to control an arbitrary or capricious exercise 

of discretion." I-Ialcrow, Inc. v. Eighth Judicial Dist. Court, 129 Nev.Adv.Op. 42, 

302 P.3d 1148, 1151 (2013). "Writ relief will not be available when an adequate and 

speedy legal remedy exists." Id "Whether a future appeal is sufficiently adequate 

and speedy necessarily turns on the underlying proceedings' status, the types of issues 

raised in the writ petition, and whether a future appeal will permit this court to 

meaningfully review the issues presented." Id Here, this Court should invoke its 

3 In the underlying proceeding, the Cowabunga Bay entities did not assert that 
the Gardners' specific factual allegations against the Individual Defendants were 
insufficient to state a viable claim for negligence under NRCP 8(a) nor did the District 
Court render any such finding. 
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jurisdiction to consider the instant Writ Petition and grant the extraordinary relief 

requested for two separate reasons. 

Initially, although the Nevada Supreme Court has never considered the issue 

of whether writ relief is appropriate to address the denial of a motion for leave to 

amend to assert new claims against new defendants, other courts including the 

California Supreme Court have held that "mandamus will lie when it appears the trial 

court has deprived a party of an opportunity to plead his cause of action or defense, 

and when extraordinary relief may prevent a needless and expensive trial and 

reversal." Taylor v. Superior Cowl of Los Angeles Cnoi., 598 P.2d 854, 855 (Cal. 

1979); Holtz v. Superior Court of the City and Cnty. of San Francisco, 475 P.2d 441, 

443 n. 4 (Cal. 1970) ("Where it appears that the trial court has made a ruling which 

deptIves a party of the opportunity to plead his cause of action o r defense, relief by 

mandamus may be appropriate to prevent a needless and expensive trial and reversal); 

In re City of Dallas, 445 S.W.3d 456, 462-63 (Tex.CLA 2014) (stating 'lain 

improper order prohibiting a party from amending a pleading may be set aside by 

mandamus when as a result of denial of leave to amend a party's ability to present a 

viable claim or defense at trial is vitiated or severely compromised[J" but concluding 

that mandamus was not appropriate because, unlike the instant action, "discovery was 

complete [and] the trial court [had] conducted a significant portion of the trial."). 

In this case, the Gardners lack an adequate and speedy legal ieuiedy to address 

the Distlict Court's erroneous denial of leave to amend. Indeed, in the absence of 
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extraordinary writ relied the Gardners would be forced proceed to trial against the 

Cowabunga Bay entities and then appeal the District Court's denial of leave to amend 

irrespective of the result. Assuming this Court reversed the District Court's ruling 

on appeal, the Gardners would then be required to start the case over again in. the 

District Court, conduct discovery on the direct claims against the Individual 

Defendants as well as the application of the alter ego doctrine to the Cowabunga Bay 

entities, and then proceed to a new trial on those issues. Suffice it to say, mandamus 

relief is warranted to avoid "a needless and expensive trial and reversal" especially 

where, as here, the parties are still conducting discovery and an expedient resolution 

will not disturb the District Court's trial setting. 

The second reason why the Court should invoke its jurisdiction to consider the 

instant Writ Petition is that "consideration of extraordinary writ relief is often 

justified where an important issue of law needs clarification and public policy is 

served by this court's invocation of its original jurisdiction." Mountainnew Hosp. 

v. Eighth Judicial Dist Court, 128 Nev.Adv.Op. 17, 273 P.3d 861, 864 (2012); see 

also Smith v. Eighth Judicial Dist Court, 123 Nev. 468, 474-75, 168 P.3d 731, 736 

(2013) (indicating that the Nevada Supreme Court will consider a writ petition when 

an important issue of law needs clarification and considerations of sound judicial 

economy and administration militate in favor of granting the petition). 

The Gardners' request for extraordinary writ relief implicates two important 

and nnresolved issues of law that impact the public policy of this State_ Simply put, 
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Nevada is generally referred as the "Delaware of the West" for its pro-business 

environment and was one of the first states to adopt a statutory scheme creating the 

limited liability company. Nevertheless, unlike the majority of other states in the 

country, Nevada does not have any case law addressing the issue of personal liability 

for members and/or managers of an LLC arising out of their own tortious conduct. 

Similarly, Nevada's courts have never ruled on whether the alter ego doctrine applies 

to LLCs. The absence of law in this area has led to uncertainty from courts and 

resulted in erroneous decisions like the Order. Accordingly, the Gardners submit that 

the Court should consider the instant Writ Petition to establish the limits ofprotection 

from liability for individual members and managers of LLCs and confirm that the 

alter ego doctfme applies to LLCs in the State of Nevada. 

C. The Gardners Are Entitled To Pursue Direct Claims Against The 
Individual Defendants Arising Out of Their Negligent Management 
And Operation Of Cowabunga Bay That Resulted In Leland's 
Injuries. 

In the lower court, the Cowabunga Bay entities relied exclusively on two Nevada 

statutes to support their argument that the Individual Defendants are wholly immim.e 

ow liability for their own tortious conduct. GARD115-117. NRS 86371 provides 

that "[u]nless otherwise provided in the articles of organi7ation or an agreement signed 

by the member or manager to be charged, no member or manager of any limited-

liability company fanned under the laws of this State is individually liable for the debts 

and liabilities of the company " NRS 86.381 further provides that "fal member of a 

limited-liability company is not a proper patty to proceedings by or against the 
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company, except where the object is to enforce the member's right against or liability 

to the company. 

What the Cowabunga Bay entities failed to recognize, however, is that the 

Gardners are not seeking to hold the Individual Defendants liable "for the debts and 

liabilities of the company," see NRS 86371, nor is this action simply against the 

company." See NRS 86.381. To the contrary, the Gardners requested leave to amend 

the complaint to hold the Individual Defendants personally liable for their own tortious 

conduct. In other words, the Gardners would be entitled to bring these claims for 

negligence against the Individual Defendants even if the Cowabanga Bay entities were 

not named defendants in the underlying action. Respect:kily, the District Court failed 

to appiehend this distinction when it ruled that the Crarcluers' direct claims against the 

Individual Defendants were barred because "the Nevada Revised Statutes protect 

members of an LLC, not only from debts incurred by an LLC, bat also from liabilities 

incurred by the LIE," GARD145. 

At the outset, it is ironic that the Cowabunga Bay Defendants couched their legal 

analysis of this issue with a comparison to the law governing corporations in Nevada, 

i. e., that "a corporation is a legal entity that exists separate and distinct from its 

shareholders, officers, and directors." GARD116-17. Indeed, despite the fact that NRS 

78.747, hIce NRS 86371, states that "no stockholder, director or officer of a corporation 

is individually liable for a debt or liability of the corporation....[,]" this Court has 

expressly held that "[a]n officer of a corporation may be individually liable for any tort 
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which he commits..." Semenza v. Caughlin Crafted Homes, 111 Nev. 1089, 1098, 901 

2 P.2d 684, 689 (1995); see also Rosenthal v. Poster, 2008 WL 4527859, *3 (D,Nev. 

Sept 30, 2008) ("Generally, a tortious act committed by a corporate officer, regardless 

of the fact he was acting on behalf of the corporation, is considered a personal 

wrongdoing, holding the officer himself personally liable."). Accordingly, contrary to 

the Cowabunga Bay entities' reliance on the law governing corporations, this Court's 

binding precedent clearly establishes that officers—the "managers" of a corporation—

are individually liable for their own tortious acts committed on behalf of the 

corporation. The same principle should apply to LLCs.4  

The Nevada Supreme Court has not addressed direct liability against individuals 

relating to tortious conduct committed in their capacity as members or mangers of an 

LLC in any published opinion. The overwhelming majority of federal and state courts 

that have considered the issue hold that, like corporate officers and directors, individuals 

may be held personalty liable for torts committed in their capacity as members or 

managers of an LLC. 
20 

21 

22 

4 Although statutory interpretation is not necessary to resolve this issue, the 
Gardners must point out that the Legislature drew a direct comparison between the 
la gunge of NRS 78.747 and the section of the LLC bill that would eventually become 
NRS 86.371. GARD141 ("Mr. Fowler pointed out that [ ] section [310 of the limited 
liability company bill] stated 'they were not liable under a judgment, decree, or order 
of the court, for any debts, obligations or liabilities of the company,' which was exactly 
present corporate law.") (emphasis in original). 

23 

24 

25 

26 

27 

28 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

GARD216 

15 



2 

3 

4 

6 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

For example, the United States District Court for the District of Neva  refined 

the argument advanced by the Cowabunga Bay entities in In re Commercial Mortg 

Co, 802 F:Supp.2d 1147, 1164-65 (D.Nev. 2011). There, the plaintiff brought a tort 

claim for conversion against the defendant LLC and two individual defendants that  

served as the LLC's mAnaejlig members. Id The United States District Court cited the 

analogous corporate principles referenced above and held that the managing members 

were personally liable for the tortious conduct of the LLC as follows: 

As managing members of Compass, Piskin and Blatt are personally 
liable for engaging in the conversion that plaintiffs proved was 
committed by Compass. See Pocahontas First. Corp. v. Venture Planning 
Group, inc., 572 F.Supp. 503, 508 (D.Nev. 1983) ("There is no doubt that 
an individual who commits a tort while acting in the capacity of a corporate 
officer may be held personally liable."); Marino v. Cross Country Baxik, 
No. C.A.02-65-61v1S, 2003 WI_, 503257, at *7 (D.Del. Feb. 14, 2003) 
("Corporate officers are liable for tortious conduct even if they were acting 
officially for the corporation in committing the tort. A corporate officer 
can be held personally liable for the torts he commits and cannot shield 
himself behind the corporation when he is a participant"). 

Id at 1165 (emphasis added). 

Numerous other courts have reached the same conclusion that members and 

managers are personally liable for their own tortious conduct committed on behalf of 

an LLC. See, e.g, D 'Elia V. Rice Dev., Ina, 147 P.3d 515, 524-25 (Utah Ct App. 2006) 

("We are persuaded by those authorities that hold that both limited liability members 

and corporate officers should be treated in a similar manner when they engage in 

tortious conduct_ We therefore conclude that Harrison's imposition ofpersonal liability 

on corporate officers who participate in a corporation's tortious acts also applies to 
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limited liability members or managers."); Rothstein v. Equity Ventures, LLC, 299 A.2d 

472, 474 (N. YAppDiv. 2002) ("We agree that  members of limited liability companies, 

such as corporate officers, may be held peTsonally liable if they participate in the 

commission of a tort in furtherance of company business."); Weber v United States 

Sterling Sec., Inc., 924 Aid 816, 825 (Conn. 2007) ("Accordingly, we conclude that 

although § 18-303(a) of the Delaware Code Annotated shields the defendants from 

personal liability based solely on their affiliation with Retail Retie; it does not shield 

them from personal liability for their own tortious conduct") (mtetprefing Delaware 

law); Dzurilla v. Al! American Homes, LLC, 2010 WI., 559923, *3 (E.D.Ky. Jan. 4, 

2010) ("[A] shareholder of a corporation or a member of an LLC can be held liable for 

its indivirital conduct, without regard to the limited liability status of the corporation or 

company. While mere status as a manager of an LLC will not subject a person to 

liability, the statute does not preclude liability for the 'manager's own tortious 

conduct.").5  

See also Hoang v. Arbess, 80 P.3d 863, 867 (Colo.CtApp. 2003) ("While an 
officer of a corporation cannot be held personally liable for a corporation's tort solely 
by reason of his or her official capacity, an officer may be held liable for his  or her 
individual acts of negligence even though committed on behalf of the corporation, 
which is also held liable. The parties do not dispute that this principle applies equally 
to a manager of a limited liability company,"); Equipoise PM LLC v. Int? Truck and 
Engine Corp., 2007 WL 2228621, *10 (N.D.I11. July 31, 2007) ("As its plain language 
suggests, this provision will shield Price and Morton from liability if the only basis 
defendants have for the claims against them is their membership in Equipoise. It 
however, defendants prove that Price or Morton assumed liability, or committed, 
authorized or ratified tortious acts while acting for Equipoise, then this provision 
provides them no protection."); Mbahaba v. Morgan, 94 A.3d 472, 476 (N.H. 2012) 
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Legal commentators and treatises addressing this issue likewise confirm that a 

member or manager of a Nevada LLC can be held persona ly liable for their own 

tortious conduct See, e.g Ltd. Liability Co. § 14:38 (2015) (citing NRS 86371 and 

NRS 86.381 and stating "(tlhere are several important exceptions to the rule that 

members are not liable for the LLC's debts and obligations. First, members are liable 

for their own tortious conduct, even when they act on the LLC's behalf.") (emphasis 

added); 3A Fletcher Cyc. Corp. § 1135 (It is the general rule that an individual is 

personally liable for all torts the individual committed rl. This rule applies equally to 

torts committed by those acting in their official capacities as officers or agents of a 

corporation. It is immaterial that the corporation may also be liable. [ 1. These rules 

have been applied to principals of a limited liability company ") (emphasis added). 

In addilion to the analogous Nevada law on tort liability for corporate officers 

and the overwhelming weight of highly persuasive legal authority on this issue, the 

Gardners ask this Court to consider the practical effects of the District Court's Order 

that members and managers of an LLC are completely immune from liability for their 

("When [1 a member or manager commits or participates in the commission of a tort, 
whether or not he acts on behalf of his LLC, he is liable to third persons injured 
thereby."); Allen v. Daclonan, 991 A.2d 1216, 1228-29 (Md.Ct.App. 2010) ("These 
cases discuss tort liability for corporate officers and agents who personally 
committed, inspired, or participated in torts in the name of the corporation. We have 
not previously determined whether these same principles apply to members of LLCs. 
We agree;  however, with other jurisdictions that have come to that conclusion."); 
Morris v. Cee Dee, LLC', 877 A.2d 899, 908-09 (Conn_Ct.App. 2005) ("Furthermore, 
the law of this state permits the court to attach individual assets if a member of a 
limited liability company personally corm-sits a tort."). 
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own tortious conduct. A manager of an LLC could, for example, make fraudulent 

misrepresentations in order to contract with another business yet that same manager 

would be wholly immune from liability for his intentional misconduct. Similarly, a 

member of an LLC could operatz a company vehicle while under the influence of 

alcohol to perform business on behalf of the LLC and severely injure an innocent third 

party, but that member would not face any liability for his wrongful conduct. Simply 

put, this Court cannot condone the District Court's ruling as it would permit members 

and managers of an LLC in Nevada to engage in intentional -misconduct with impunity 

and hide behind the shield of the LLC, which, as is the case here, may be severely 

underinsured and imdercapitaliYed. That cannot be the law. The Gardners, therefore, 

respectfully request that the Court reverse the District Court's erroneous ruling and 

issue a writ of mandamus compelling the District Court to grant the Gardners' Motion. 

. The District Court Erred By Ruling That The Alter Ego Doctrine 
Does Not Apply To LLCs In The State Of Nevada. 

"Nevada has long recognized that although corporations are generally regarded 

as separate legal entities, the equitable remedy of 'piercing the corporate veil' may 

be available to a plaintiff in circumstances where it appears that the corporation is 

acting as the alter ego of a controlling individual." LF C Mktg. Group, Inc v. Loomis, 

116 Nev. 896, 902, 81).3d 84, 845 (2000).6  "Indeed, the 'essence' of the alter ego 

6 The idea of "piercing the corporate veil" is an important distinction when 
contrasting the Gardners' direct tort claims for negligence against The Individual 
Defendants, on one hand, with their request to plead the alter ego doctrine against the 
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doctrine is to 'do justice' whenever it appears that the protections provided by the 

corporate form are being abused." Id at 903, 8 P.3d at 845-46. For reasons detailed 

below, the Legislature codified the alter ego doctrine for corporations in 2001. See 

NRS 78.747(2), 

The Nevada Supreme Court has never expressly addressed whether the alter 

ego doctrine applies to LLCs. See Webb v. Shull, 128 Nev.Adv.Op. 8, 270 P.3d 1266, 

1272 n. 3 (2012) (' The parties assume that NRS 78.747, which is part of the statutory 

chapter governing corporations, applies to the alter ego assertion against Shull and 

Celebrate, an LLC. Accordingly, for purposes of this appeal, we likewise assume, 

without deciding, that the statute applies and analyze their alter ego arguments under 

that standard."). Although it did not specifically decide whether Nevada law on 

corporations applied to alter ego claims against an LLC, this Court cited two cases from 

the United States District Court for the District of Nevada in which the federal court 

recognized the application of the alter ego doctrine to LLCs in Nevada Id 

Cowabunga Bay entities on the other. In point of fact, courts holding members or 
managers of an LLC liable for their own tortious conduct have made it abundantly clear 
that such a ruling does not require "piercing the corporate veil" under the alter ego 
doctrine. See, e.g, D 'Elia, 147 P.3d at 524 ("Several courts and commentators make 
it clear that holding an officer or director personally liable for corporate torts in which 
they participate is distinct from the piercing the veil doctrine.") (listing cases and 
authorities); Morris, 877 A.2d at 908-09 ("Contrary to the individual defendant's 
assertion, the court did not pierce the corporate veil provided by the act when it 
attached his personal assets. The Court ordered a prejudgment attachment of his 
assets because it found that he, himself had committed the tort of negligence."). 
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In In re Giampetro, the Honorable Bruce A. Markell considered 'whether 

Nevada law would recognize 'alter ego' claims with respect to limited liability 

companies." 317 B.R. 841, 845 (Bankr I) Nev. 2004). After analyzing the alter ego 

doctrine as it applies to corporations, the court concluded that it was "highly likely that 

Nevada courts would recognize the extension of the alter ego doctrine to members of 

limited liability companies " Id at 846. The Giczmperm court then found "Nevada 

courts would apply the same common law standards for alter ego liability to members 

of limited  liability companies that they have placed on shareholders of corporations." 

Id at 847-48 and n. 9 (listing cases standing for proposition that "the tests are the same 

for piercing the veil in a corporate or limited liability context"), 

In Montgomery v eTreppid Tech, LW, the Honorable Valerie P. Cooke 

conducted an extensive analysis of the nature ofLLCs and noted that "an LLC borrows 

the characteristics of member protection from personal liability" from a corporation. 

548 F.Supp.2d 1175, 1180 (D.Nev. 2008). The federal court then listed a limber of 

cases standing for the principle that federal and state courts have consistently applied 

corporate law to LLCs for the purpose of piercing the Veil under the alter ego doctrine. 

Id at 1180-81. Accordingly, the federal courts that have addressed the application of 

the alter ego doctrine to LLCs in Nevada have uniformly ruled that the doctrine does, 

in fact, apply. 

The District Court, however, disregarded the foregoing authority from the 

United States District Court for the District ofNevada that was cited by this Court in 
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Webb and instead relied on a Nevada Lawyer article written by a local attorney in 

November 2014 styled Suing the Man Behind the Curtain: Can Nevada LW 

Members be Liable Under the Alter Ego Doctrine. GARD145, 169-71 Rather than  

relying on the reasoned opinions of well-respected federal jurists in the absenee of 

binding authority from this Court, the District Court was apparently persuaded by the 

author's citation to Dept of Taxation v. DaimlerChlysler, 121 Nev. 541, 119 P.3d 

135 (2005) to support the conclusion that "although the Nevada corporation statutes 

include an alter ego exception to the corporate protections, the LLC statutes do:not 

contain a similar exception, creating a negative inference that the Nevada legislature 

did not intend for it to apply to LLCs." GARD145, 169-71.7  

This conclusion—which was based on a general canon of statutory 

construction as opposed to any clear indication of the Legislature's intent—is directly 

contradicted by the underlying legislative history of Nevada's corporation statutes 

and LLC statutes. It is well settled that this Court will "only look beyond the plain 

In DaimlerChrysler, the. Nevada Supreme Court addressed an alleged 
ambiguity in the Sales and Use Tax Act and stated the general rule of statutory 
construction that "omissions of subject matters from statutory provisions are 
presumed to have been intentional." 121 Nev. at 548, 119 P.3d at 139. Notably, this 
Court in DaimlerChryskr also examined the legislative history of the allegedly 
ambiguous statute and, more specifically, discussions held before the Assembly 
Committee on Taxation. Id. at 548-49, 119 P.3d at 139. Here, the G-ardners submitted 
the legislative history of Chapter 86 of the Nevada Revised Statutes to the District 
Court wherein the Assembly Committee on Judiciary discussed whether the alter ego 
doctrine would apply to LLCs in the absence of an express statutory provision. 
GARD120-43. Nevertheless, the District Court ostensibly failed to consider the 
applicable legislative history despite its citation to DaimlerChrysier in the Order. 
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language [of a statute] if it is ambiguous or silent on the issue in question." Allstate 

Ins. Co. v. Fackett, 125 Nev. 132, 138, 206 P 3d 572, 576 (2009). Here, Nevada's 

LLC statutes are silent on the application of the alter ego doctrine to LLCs, which 

requires an analysis of the Legislature's intent. Indeed, "when a statute is ambiguous 

[or silent], the legislature's intent is the controlling factor in statutory construction." 

Potter v. Potter, 121 Nov, 613, 616, 119 P.3d 1246, 1248 (2005). Because 

"legislative intent is controlling, [the Court] look[s] to legislative history for 

guidance  Washoe Med Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1302, 

148 P.3d 790, 793 (2006); see also Balzotis v. Clark C v., 102 Nev. 568, 570, 729 

P.2d 1338, 133940 (1986) ("Limited resort to reports of legislative committee 

minutes is appropriate to clarify or interpret leslation that is of doubtful import or 

effect"); Chanos v. Nevada Tax Comm'n, 124 Nev. 232, 241-43, 181 P.3d 675, 681-

83 (2008) (considering legislative hearing minutes to detemaine the meaning of 

ambiguous term). 

Before turning to the legislative history of Nevada's LLC statutes—which was 

submitted to, and apparently disregarded by, the District Court in the underlying 

proceedings--the Gardners will rely on Judge Marken' s analysis of why the 

Legislature's codification of the alter ego doctrine for corporations does not create a 

"negative inference" about the application of the same to LLCs: 

If presented with the issue, this court believes it highly likely that Nevada 
courts would recognize the extension of the alter ego doctrine to 
members of limited liability companies. The varieties of fraud and 
injustice that the alter ego doctrine was designed to redress can be equally 
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exploited through limited liability companies. As recently stated by the 
Nevada Supreme Court, the 'essence' of the alter ego doctrine is to 'do 
justice' whenever it appears that the protections provided by the 
corporate form are being abused. With respect to limited liability 
companies, the 'protections' of limited liability provide the same sort of 
possibilities for abuse. 

Against this strong policy of preventing abuse of limited liability, the 
court discounts heavily any argument that Nevada's codification of the 
principles of alter ego liability for corporations in 2001 created a 
negative inference that the Nevada legislature intended to abrogate 
alter ego liability for limited liability companies. Although some states 
have explicitly provided for alter ego liability for limited liability 
companies, the sparse legislative history of the 2001 Nevada legislation 
indicates that legislators were interested in increasing corporate franchise 
fees, and were prepared to codify corporate alter ego liability as a price 
for that increase. 

Nowhere in the legislative minutes or other scraps of legislative history, 
however, is there any indication of an intent to tighten or clarift alter 
ego liability for corporations while eliminating it for limited liability 
companies or any other lh tilted liability entity (such as limited 
partnerships, limited-liability partnerships or limited liability limited 
partnerships). Indeed, such  a course would be countetproductive, in that 
it would disfavor the creating of corporations, which would lessen overall 
corporate franchise fee revenues. The conclusion is thus drawn that the 
2001 legislation dealt only with corporations, and left untouched the law 
with respect to limited liability companies. 

in re Giampetro, 317 Bit at 84647 (internal citations to legislative history omitted) 

(emphasis added).8  

8 • The Legislatuse enacted the statutory scheme governing LLCs (NRS Chapter 
86) in 1991. As such, the 2001 Legislature surely would have discussed the impact 
of codifying alter ego liability for corporations on LLCs if it intended to lessen or 
extinguish the doctrine's application to LLCs. 
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a corporation, that it has instead been handled as the alter-ego of the  
persons owning the corporation. Therefore it was not a corporation and 
the owners were liable for the debts. He felt it was entirely consistent 
with Section 310. In a limited-liabilio company the members and 
managers were not liable, the same as in a corporation where the 
directors, shareholders and officers were not liable. But if there was 
not a company because there was an alter-ego, and because the 
corporate veil had been pierced, then the owners and managers were 
personally liable. Mr. Fowler emphasized that was exactly the 
statement of doctrine the courts used. If the corporation's formalities 
and existence were persistently ignored, then it really was not a 
corporation. He opined there was no reason the same principle would 
not be applicable to a limited-liability company, and felt a court would 
agree. 

Mr. Sader stated his opposition to the motion, saying he did not feel 
there was any change in current policy by creating the limited-liabil* 
company and that alter-egos and piercing the corporate veil could still 
be used as defenses. 

GARD142 (emphasis added). 

The legislative history of Chapter 86 therefore, directly contradicts the 

negative inference referenced by the Nevada Lawyer article and adopted by the 

District Court. Indeed, the Legislature did not intend to limit  the application of the 

alter ego doctrine to JJ  Cs when it enacted Chapter 86 of the Nevada Revised 

Statutes. Moreover, as evidenced by Judge Markell's analysis of the legislative 

history from the 20011egislative session, the Legislature did not intend to extinguish 

alter ego liability for LLCs by codifying the doctrine for corporation& In other 

words, the rationale cited by the Nevada Lawyer article and relied on by the District 

Court is simply wrong. As such, the District Court abused its discretion by. denying 
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the Gardners' request for leave to plead allegations related to the alter ego doctrine, 

which warrants extraordinary writ relief 

V. CONCLUSION. 

Accordingly, this Court should grant the Petition for. Writ of Mandamus in its 

entirety. 

DATED this 19th day ofJuly, 2016 

CAMPBELL & WILLIAMS 

BY:  is/ Dollish) J. Campbell  
DONALD J. CAMPBELL, ESQ. (#1216) 
PHILIP R. ERWIN, ESQ., (#11563) 
SAMUEL R. MIRKOVICH, ESQ. (#11662) 
700 South Seventh Street 
Las Vegas, NV 89101 
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1, Donald J. Campbell, declare as follows: 

1・ 工 am one of the attorneys for Peter and Christian Gardnei; oil behalf of 

miaor chil氏 Leland Gardner. 

2. I ver方 that I have read and compared the foregoing PFflTION FOR 

WRIT OF MANDAMUS and that the same is true to my own kiowledge, exct for 

those matters stated on infomiation and belie无 and as to those matters, I believe them 

tobe true. 

3. 1, as legal counsel, am ver斤ing the Petition because the questions 

presented are legal issues, win山are matters for legal counseL 

' IdeclareundrthepenaltyofpeijuryimderthelawsoftheSthteofNgvada 

that也e foregoing is true and correct. 

DATED this 19th day可July, 2016 

/s!刀onald J Campbell  
Donald J; Campbell, Esq. 讲1216) 
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CERMICATE OF COMPLIANCE 

I hereby certify that I have read this. Petition., and to the best of my knowledge, 

information, and belief it is not fii-volous or interposed for any improper purpose. I 

further certify that this brief complies with all applicable Nevada Rules of Appellate 

Procedure; in particular NRAP 28(e);  which requires every assertion in the brief 

regarding matters in the record to be supported by a reference to the page of the 

transcript or appendix where the matter relied on is to be found I understand that I 

may be subject to sanctions in the event that the accompanying brief is not in 

conformity with the Nevada Rules of Appellate Procedure. 

1 further certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4), the typeface requirement of NRAP 32(a)(5) and the typestyle 

requirements of NRAP 32(a)(6) as this brief was prepared in a proportionally spaced 

typeface using Times New Roman 14 pt font. I also certify that this brief complies 

with the page or type volume limitations of NRAP 32(a)(7) as it does not exceed 

thirty (30) pages. 

Finally, I certify that the Appendix accompanying this brief complies with 

NRAP 21(4) and NRAP 30 in that the Appendix includes a copy of the District 

Court's order that is chAllenged, the pertinent parts of the record before the 

respondent judge, and the other original documents, which are essential to 
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stand the matter set forth in thiq Petition. 

DATED this 19th day of July, 2016 

CAMPBELL & WILLIAMS 

BY:  Is/ Donald J. Campbell  
DONALD J. CAMPBELL, ESQ. (41216) 
PHILIP R. ERIN, ESQ., (#11563) 
SAMUEL R. MIRKOVICII, ESQ. (#11662) 
700 South Seventh Street 
Las Vegas, NV 89101 
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CERTIFICATE OF SERVICE 

Pursuant to NRAP 25, I hereby certify that, in accordance therewith and on This 

19th day of July 2016, I caused true and correct copies of the foregoing Petition for 

Writ of Mandamus to be delivered to the following counsel and parties: 

VIA HAND DELIVERY: 

1 

2 

4 

5 

6 

Judge Jerry A. Wiese II 
Eighth Judicial Disuict Court of Clark County, Nevada 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

VIA ELECTRONIC AND US. MAIL: 

Paul F. Eisinger, Esq. 
Alexandra B. McLoed, Esq. 
1100 E. Bridger Ave. 
Las Vegas, NV 89125 

Isl Lucinda Martinez  
An employee of Campbell & Williams 
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MINUTES OF THE 
ASSEMBLY COMMITte ON JUDICIARY 

Sixty,--sixth Session 
May 21, 1991 

The Assembly Committee on Judiciary was called to order by Chairman Robert Seder at 8:12 a.m. on Tuesdey, May 21, 199/, in Roam 341 at the Legislative Deilding, Carson CitY, Nevada. ,Exh,ibit A is the Meeting Agenda, pchibit B is the Attendance Roster. 

lempERs PRESENT:  

Mr. Robert ML Sader, Chairman 
Mr. Gene T. Porter, Vice Chairman 
Ø. Bernie Anderson 
Mr. John W. Bayley 
Mr. John C. Carpenter 
Mr, Joe Elliott 
Mr. Jim Gibbons 
Mr. William D. Gregory 
Mr. Warren B. Hardy 
Nr. Joseph Johnson 
Mr. John L. Norton 
Mr. William A. Petrak 
Mr. Scott Scherer 
Mr. Wendell P. Williams 

STAFF MEMBERS PRZSENT:  

Frank Partlow Research Analyst 

OTHRRS PRESENT:  

John Hawley, Nevada Supreme Court 
Dr. Jacgueline NirkIand, Truckee Meadows Community College Carla R. Leveritt, Board for the Education and Counseling of Displaced Homemakers 
Helen Paley, Junior League of Las Vegas 
Bob Cavakis, Youth Services Division 
Bill Lewis, Chief Probation Officers 
Bob Calderone, Youth Services Division 
Lorne Malkiewich, Legislative Counsel Bureau John P. Fowler, Law Firm of  vargas  & Bartlett 

After the secretary called the  reli,  Mr. Seder asked for testimony on SJR 2. 
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Minutes of the Nevada State Legislature 
Assembly Committee on Judiciary 
Date: May 21,-1991 
Page: 11 

might be beneficial on this legislation. He felt if they pursued 
adding the statement it would be dens in the Senate. Mr. Seder 
mentioned bill drafters die not normally encourage adding.  
legislative intent into the statutes. Er. Scherer expressed there 
Was some concern about the Indian gaming issue. 

ASSMIBLYNAN SCEEREE IMOS A MOTION TO AHED AND DO PASS AB 449. 

ASSEMBLYMAN ANDERSON SECONDED THE MOTION. 

THE MOTION TO AMEND AND DO PASS AS 449 CARRIED DN LN-MOUSY. 

gRATE 1141. 214 - Ratifies teohnical corrections made to was, 
Statutes of Nevada 1957 and Statutes of Nevada 
1989. 

ASSEMBLYMAN SCHERER MADE A. MOTION TO DO PASS SB 214. 

ASSEMBLYMAN JOBSSON SECONDED TEE MOTION. 

THE MOTION TO DO PASS SB 214 CARRIED WAN/M=5M 

 Revises laws goverming corporations and 
similar organisations. 

Mr. Gibbons summarized his concerns regarding AB 655 that it would 
make a signifieant policy change away from the traditional 
stardeerdsvtich corporate lawsweescurrently addressed in Nevada. 
That standard addressed liability first to directors and away from 
the traditional business practice standard. AS 655 Would allow a 
laundry list of considerations directors could take into view, 
excluding the traditional business judgment rule. Mr. Gibbons 
questioned why it was necessary to move away from the long-term 
standard used as precedence in many court decisions, as well as 
changing under Section 2, subsection 5, the burden of proof which 
under AS 655 appeared to favor directors, in a challenge by 
shareholders from a "preponderance of the evidence" to a more 
burdensome "clear and convincing" standard. Secondly, Mr. Gibbons 
stated in the section allowing shareholders to have aright of pre-
emption on new issued stares, AS 655 moved away frost. the 
iemaitional "implied right" to one where that right was excite:led 
except if it was specifically mentioned. That was the reverse of 
the current statutes. He expressed hie concern the policy position 
for Nevada favored business and the corporation over the 

, 
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Minutes of the Nevada State Legislature 
Assembly Committee on Judiciary 
Dote:. Say 21, 1991 
Page: 12 

shareholders and making shareholders now fettle a stiffer burden in 
challenging corporatione. 

Nee John P. Fowler, of the law firm of Vargas and Bartlett in ?Ana 
and Las Vegas teAlfied the focus of AB 655 was a result of the 
takeover betties of the lea Os, which were waged in part in the 
markets and in part in the courts. When a takeover artist decided 
to perform a hostile takeover, he made a proposal and if not 
lemodiatelY accepted by the directors he often went directly to the 
shareholders and tendered an offer for rbair shares at a certain 
price. The directors than typically would fight it saying the 
price offered was far too low, which it usually was. The 
directors' strategies in either seeking to sell the company at a 
higher'price, or in seeking not to sell the company at all, usually 
resulted in a lot more money per share for the shareholders if the 
company was sold. Alternatively, the oompany ended up in a 
somewhat different form after having to defend. itself against the 
takeover artist, or the takeover artist would succeed, in which 
case it was guaranteed the company would be burdened with a 
tremendous amount of debt. The effects of the takeover battles of 
the 19Ses had not necessarily been pro-shareholder value. 

Mr. Fowler particularly mentioned that Section 2 of AB 655 alloweal 
directors to consider other factors. The reason for that was the 
focus of the American securities markets seemed to be very short-
term. Articles had been written stating the short-term thinking of 
American corporations had caused problems for. American industries 
in numerous markets, whether aatomobiles, co:aputers, or development 
of new technology. Focusing on tomorrow's stock price or quarterly 
results had not necessarily been good for the country. Section 2 
allowed directors to consider other factors other than tomorrow's 
stock prioe or last quarter versus next quarter's earnings. It 
allowed the interests of other constituencies to be considered. 
Subsection 5 of that section provided for a "clear and convincing" 
evidence standard, which ehenged the normal evidence standard from 
"preponderance of the evidence." It rat the burden of proof to 
some degree when the duties and obligations of a director were 
being weighed in a court proceeding. Mr. Fowler stated subsections 
3 and 4 were really a more critical part of AB 655 than was 
subsection S. " Subsections 3 and 4 dealt with the other 
constituency interests which directors could weigh. But subsection 
5 provided some adOitional protection for directors in lawsuits 
that were often filed as a part of a takeover battle. If a 
takeover battle vent away, the lawsuits did also. The importance 
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of a lawsuit in protecting shareholders was often subeidiary to the 
interests of the takeover artist who often filed them, or to the 
artist's affiliates. Mr. T'owler opined for that reason they had 
made it a part of the bill, and it wee not simply that they wished 
to change the standard of proof, but it was part and percel of a 
program to allow directors to consider other constituency interests 
and more lOng-range interests in making corporate decisions. 

Mr. Fowler commented it amounted to a has is policy decision for the 
legislature and ehether it felt a corporate board should be 
somewhat protected from lawsuits when it considered interests other 
than tomerrow Is stock price or last quarter's earnings in making 
corporate decisions and could the board look at more long-term 
interests and consider other constituencies to some extent. Re said 
if the legislature wanted to make the burden of proof the same as 
it waa for all other lawsuits, the guts of the bill would not be 
too adversely affected. Mx. Fowler reiterated the crucial part of 
Section 2 were subsecticns 3 and 4 concerning the board's ability 
to consider other constituencies. 

As to preemptive rights, Mr. Fowler said AB 655 included that 
change because many other states had done the same thing under the 
Revised Nodal Business corporation Act of 1964. It adopted an opt-
in provision With respect to preemptiv,e rights. He explained 
preemptive rights were a protective device for shareholders that 
permitted then to maintain their proportionate ownership ieterest, 
'which was uniquely beneficial in small-held corporations such as 
family corporatione, but was not useful in a publicly-held 
corporation. It was like cumulative voting in stockholder 
agreements, and it was useful in maintaining the percentage 
interest of each eery= in ownership. 

Mr. -Fowler said preemptive rights was something that should be 
carefully considered before being added to the corporate articies 
because it was uniquely suited to partieee  Pr  types of 
circamstances. He felt the Model Code had adopted the opt-in 
version which would, under AB 655, apply to all corporations formed 
after October 1, 1991, rather than the opt-out in which case it 
would be in the articles unless specifically stated to not be 
included. In addition to cumulative voting which allowed a voting 
scheme to maintain at least some representation on the board of 
directors for minority shareholders, preemptive rights would be 
included in that group of measures which weld be taken to protect 
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shareholders in small holding situations. It Vas a Ohange that a 
state going through a major overhaul of its corporate statutes 
tended to adopt in conformance with the Revised Nodal Act. Mt. 
Fowler stated that was not a major change because the statatory 
provision which was recommended (the Model Act approach) protected 
those rights if included in the articles. Be felt mopt-inal vas a 
better approach, but it was not crucial to the bill, even though he 
believed most jurisdictions were changing to the Iropt-ins approaCh. 
The recommended amendments to 1B 655 (Exhibit GI allowed existing 
corporations to continue their present scheme of having pre-eveive 
rights unless specifically excluded in the articles. All 
corporations formed after October 1, 19914  would be in a scheme 
whereby they would need to include pre-eeptive rights in the 
articles in order to be governed thereby. 

Mr. eohnson expressed his trouble with the policy statement in AB 
655 and the necessity of the short-term view which was set by 
national monetary policy. Be endeeetood AB 655 sought to control 
the short-term view in a singularly protective way by management, 
acknowleding there had been obvious abuses, but he felt the method 
AB 655 used to protect against that was poor public policy which 
disagreed with. Et asked if the bill would be fundamentally 
damaged if some early sections were deleted. 

Mr. Fowler responded AB 655 did many things and that was only one 
thrust for changes suggested by the corporate study which had been 
done. He felt shareholders under AB 655 were protected by the same 
devices they bad enjoyed for a long time. As to the policy, there 
were good arguments to be made on both sides. However, 
shareholders had the power to vote out management, and it was power 
that had not been used enough in the past. Mr. Fowler believed in 
the future it would be used more,because large institutions that 
owned large blocks of stock in the largely held corporations were 
starting to understand they could no longer just sell the stock and 
get out of the company if they did not like management decisions. 
It was too difficult to sell easily and it affected the market 
treeendously. Many stockholders were starting to impact management 
decisions more and more. In that respect the system was self-
oorrecting and the mechanisms were there for shareholders to 
control management if they those to do so. In the narrow area of 
directors' duties and responsibilities, the subject of these 
legislative measures was the reaction to the use of lawsuits in 
takeover battles as another tactioal device. When the takeover 
battle was over the lawsuits were dismissed. AB 655 provided same 

1.4;3 
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protection to directors, and especially outside directors because 
they did not make 'much money from serving on the boards but usually 
did it for prestige, to farther their own oareers, or in 
retirement, and if they constantly had to risk their persneel 
financial status in lawsuit* then qualified people would not be 
found to fill the position of outside director*. Having good 
outside directors paying attention to what was going on in 
corporation was critical. In order to sue a director, there had to 
be a substantial wrong committed where he had not used good 
business judgment in a material vey. That was a protection Mr. 
Fowler thoughtedirector ought to have and wasalarge part of the 
thrust behind those sections of AB 6SS. If Section 2 of AB 6S5 
was deleted entirely, there were many other teings the bill still 
accomplished, but Section 2 was an important section and he 
personally felt it should be passed. 

Mt. Gibbons asked Mr. Fowler to explain what Section 2, Pub-section 
3 on page 2, lines 4 and 5, did and what it prevented, and what 
other challenges could be raised that were mot within the 
subsection. Mr. eowler read, "This subsection does not create or 
authorize any causes of action against the corporation or its 
directors or officers." He said for instance if the board of 
directors decided to consider the workers in a factory which it 
thought it must close,typically as a result of a takeover, 
subsection 3 allowed he board of directors to consider the 
interests of the workers in that factory, along with all other 
considerations. The steereholdere could not sue them simply be...r&Ime 
they considered the interest of the workers. Mr. Fowler said on 
the other hand, they had not wanted to create the situation where 
the workers by reason of that seotion could file an action against 
the directors because they consieeeed only the interests of the 
shareholders in the decision to close the factory. The idea. was to 
allow directors to consider other interests but not to provide the 
other interests another cause of action on which to sue the 
directors if the decision was to close the factory. The measure 
allowed a little greater latitude to directors, but did not provide 
stockholders another reason to sue. 

ASSEMBLYMAN GIBBONS MADE A NOTION TO AMEND AND DO PASS AB 655 
AS AMENDED, WITH TEM FURTHER AMMODMENT TO DEMME sumsmarzom 5 
or seCTION 2. 

ASSEMBLYMAN GRIMM! SEcoNDED TIM NOTION. 
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Me. Petrak expressed concern about Section 2, line 22 an page 1, 
suggesting the wording be changed to 'shall considers instead of 
"nay cOnsider." Mr. Fowler stated one state had done that and it 
had beets highly criticized in the academic presS. That change 
would require directors to consider other constituency interests, 
rattler than allowing thee to do so. The whole idea of the bill was 
to give the directors the freedom to chose eheeeer they wanted to 
consider those interests. Some would argue that no interests 
except the neeeeholderst should ever be considered, and if they 
were then the directors should be sued; corporate law in the past 
bad almays held that tradition. 74:Meyer, to compel the directors 
to consider other interests night be construed as considering then 
to the exclusion of the interests of the shareholders, the owners. 
Mr Fowler strongly recommended the wording remain "nay consider" 
to make sure the e''lereholders interests were properly protected and. 
the dieectors gave proper consideration to the owners and did not 
focus exclusively on the interests of other constituencies. 

ASSEMBLYMAN PORTER MADE A MOTION TO AMEND TEE MAN MOTION TO 
AB 655 BY DELETING SECTIONS 275 MOO= 331 CONCERNING 
LaNamn.T.TARILITY COMPANIES. 

Mr.- Porter. explained Sections 276 thronge 331 provided all the 
advantages of a partnership as well as the total shield of doing 
business in the corporate form. et:particular Section 310 on page 
17, which summarized, "The vembers of a limited-liability company 
and the managers of a limited-liability company managed by a 
eanager or managers are not liable under a judgment, decree or 
order of court, or in any other manner, for a debt, obligation or 
liability of the company.° He said preeent corporate law 
prohibited the use of the corporate vehicle as a shield, and there 
was also the "alter ego doctrine" that said a person could be 
responsible for the debts and obligations of the corporation. air. 
Porter fleeeeesed a statute eould state that a court could not order 
a pervon or entity to be liable in any fashion for any debts, 
obligations or any liabilities of the company. Ha was sure people 
would use this to go out and make a lot of money and never have to 
pay its debts. Nevada would be only the fourth state in the 
country to consider the limited-liability company and consegeently 
there 'eras nobody of case law yet developed. He was concerned with 
saki ng Nevada a testing ground, especially with the knowledge of 
some businesses that had chosen to locate in Nevada in the past. 

ASSEMBLYMAN molsoa SECONDED THE MOTION. 
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Mt. Fowler responded a limited-liability cappepy would have the 
advantages of a partnership for tax purposes and some of the 
advantages of corporations for state law purposes, the, most 
important of which was the limited liability of its owners and 
managers. Corporations provided limited liability for their 
Stockholders, and test often e!seedholders were not liable for the 
debts of the company. Shareholders might lose their investmeet, 
but they could not be sued and their assets were not subject to any 
judgment against the company. Section 310 of AB 655 provided the.  
same immunity to the limited-liability company. Mr. Fowler saiR  
even though the liability portion was worded differenely than that 
for corporatiote he did. not believe it provided any additional 
protection over whet veeperations now possessed under the law. 
Equal protections fat limited-liability companies and corperatians 
had been the intent in drafting AS 655. 15e saw no reason the 
"alter ego doctrine" could not be applied to the limited-liability 
companies nee  no reason'why the corcoreta veil could not be pierced 
if the entity was igtored in the fashion done in corporations. 
Even though piercing the corporate veil was eefficutt to prove, 
there was very good case law in that area in Nevade. Mt. Fowler 
opined thoSe same standards would end, up applying to limited-
liability coepenies, but no one woultelkeow until same case law had 
developed. Re asserted the limited liability proteation in Section 
310 was extremely important endures onereasoe far establithing the 
limited-liability company. 

Mr. Porter pointed out the names had merely been chewed: 
eheeeholdere became members and eteectors became. eanagers. 'Under 
Section 310 the immunity had been extended to everyone, directors, 
sharehelders and everyone itvolved in the company, end! further, 
everyone had immunity from-t4a arm of the -court.. Mat was not the 
case in present eorporate law. Bt. Peeler pointed out the sect on 
stated they were "not liable under a judgment, decree or order of 
court, for any debts, obligations or liabilities of the caapene,"  
which was exactly present corporate law, Mre Perter asked Mr. 
Fowler if it, was his testimony that a court of competent 
jurisdiction in Nevada could not under any circumstances order a 
director or shareholder to be liable for the debt of the 
corporation? Mr. Fowler responded, "No, because you have the 
alter-ego doctrine which is piercing the corporate Re. 
declared the same statement, in effect, was contained in Chapter 78 
of NRS with respect~ to shareholders, although different wording was 
used. The alter-ego doctrine could be used to circumvent the 
statutes under- certain limited circumstances. 3m. Porter 

1 

GARD241 



Mieutes of the Nevada State legislature 
Assembly Committee on Judiciary 
Dete: May 21, 1991 
Page: 18 

geweeeized Mk. Teowler(s testimony to mean the wording in Section 
310 did net change tbe alter-ego doctrine despite the tact it 
specifically said a ccert could not erder e =ember, shareholder, or 
director to do anything,  Nr.  Yowler stated be could, not answer 100 
percent either way because there vas no case 14.V. 

Ø. Seeder intervened to opine that conceptually, the alter-ego 
doctrine or piercing the corporate yell philosophically totted the 
corporation was not a corporation, that it had instead been handled 
as the alter-ego of the  perser  owning the corporation. eherefore 
it was not a corporation and the owners were liable for the debts. 
Be felt that was entirely consistent with Section 310. In a 
11.1:died-liability =parry the neebers and eanagers were not liable, 
the same as in e corporation where the directors, shareholders and 
officers were not liable. But if there was not a company because 
there was an alter-ego, and because tee corporate veil bad been 
pierced, then the owners and renegers were personally liable. Mr. 
Fowler emphasized that was exactly the statement of doctrine the 
courts used. If the corporation's formalities and ele;eteect were 
persistently ignored, then it really was not a corporation. Be 
opined there was no reason the same principle would not be 
applicable  ta  a linIted-liability company, and felt a court woulid 
agree. 

Mr. Seder stated his opposition to the motion, saying he did not 
feel there was any change in current policy by creating the 
limited-liability company and that alter-egos and piercing the 
corporate veil could still be wed as defer:zee. The limited- 
liability pany leas a very belpfel tool to combine the concepts 
of partnerships and corporations which allowed new types of 
business entities without changing relationships to third party 
creditors.  

Nr.  Johnson agreed with Mr. ecrter the absence of case law le the 
area of limited-liability companies raised many questions, Be 
understood the arguments for establishing the eeeeeeism but felt 
Nevada should wait wed possibly address it in the future, and 
enacting it now vas peezature. 

Mr. erer asked if it was believed the availability of liwIted- 
liability companies would bring additional ceeeeeiee to Nevada-
ler.  Fowler answered be felt that would happen because it provided 
an edeltional vehicle which would allow those who wished to form a 
company to chose a. Nevada venue because of the choice of a llwited- 
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liability company or a corpore.tion. Fees would be collected by the 
Secretary of State for limited-liability companies as they Ifere for 
corporations. 

Mr. Norton mentioned his entire career was spent in economic 
business development, and after reviewing AB 655 and limited-
liability companies, felt it would help bring wore diversified 
companies to Nevada. 

TEE NOTION TO AYMND Ind MAIN NOTION To AB 655 TO DEO= 
SECTIONS 275 TERME 333. PERTAINING TO nticrTED•LLAB/TALTY 
COO1PANIES FAILED FOR. LACE OF A MAJORITY. VOTING YES WERE 

ASSEMBLYWN ANDERSON, BA'I'LEY, CA ENTER, 
ASSEMBLER= GREGORY, JOHNSON AND 'FORM. 

ELLIOTT, GIBBONS, 
VOTING NO . WERE 

BANDY, NORTON, PRTRAE, SCHERER, AND SAX) ER. ASSEMBLYMAN 
WILLIAMS WAs ABSENT. 

THE MOTION TO AREND AND DO PASS AB 655 AS AMENDED, WITH TEE 
FoginMat laiMmmmmNT TO DELETE SUBSECTION 5 OP SECTION 2 CARRIED 
BE A MAJORITY OF THOSE PRESENT. VOTING NO NAS ASSEMBLYMAN 
PORTER; ASSEMBLYMAN WILLIAMS VAS ABSENT. 

88N I' NILS 715  - Restricts expenditure of money appropria.ted to 
counties for special supervision programs. 

Er. Seder mentioned no one from the counties had been available to 
testify the previous day on AB 715, but since that tine 
representatives of the Nevada Association of counties,- Clark County 
and Washoe County, had all said there was no opposition to the 
bill. • 

ASSEMBLYMAN ANDERSON NADE A NOTION TO DO PASS AB 715. 

ASSEMBLYMAN PETRAE SECONDED THE MOTION. 

TEE MOTION TO DO PASS AB 715 CARRIED UNANIMOUSLY BY THOSE 
PRESENT. 
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RPLY 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 

PAUL F. EISINGER, ESQ. 
Nevada Bar No. 1617 
ALEXANDRA B. MCLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 

Mail To: 
P.O. Box 2070 
Las Vegas, 'NV 89125-2070 

Tel: (702) 366-0622 
Fax: (702) 366-0327 
E-Mail: peisinger thomdal.com  
E-Mail: amcleod a thorndaLcom 
Attorneys for De endants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

PETER GARDNER and CHRISTIAN 
GARDNER, on behalf of minor child, LELAND 
GARDNER, 

Plaintiffs, 
vs. 

HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER PARK, a 
Nevada limited  liability company; WEST 
COAST WA FER PARKS, LLC, a Nevada 
limited liability company; DOUBLE OTT 
WATER HOLDINGS, LLC, a Utah limited 
liability company; DOES I through X, inclusive; 
ROE CORPORATIONS I through X, and ROE 
Limited Liability Company I through X, 
inclusive, 

Defendants. 

Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATER 

PARK, WEST COAST WATER PARKS, LLC (hereinafter "West Coast"), DOUBLE OTT 

WATER HOLDINGS, LLC (hereinafter "Double OTT" ), (also collectively "Defendants" or the 

"Water Park Defendants"), by and through their counsel of record, THORNDAL, 
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CASE NO. A-15-722259-C 
DEPT. NO. XXX 

REPLY IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT AS TO  
CLAIMS AGAINST DEFENDANTS 
WEST COAST AND DOUBLE OTT 

Date of Hearing: Sept. 13, 2016 
Time of Hearing: 9:00 a.m. 
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PAULB 
Nevada Bar N . 617 
ALEXANDRA 13. McLEOD, ESQ. 
Nevada Bar No. 8185 
1100 East Bridger Avenue, P.O. Box 2070 
Las Vegas, NV 89125 
Attorneys for Defendants, 
HENDERSON WATER PARK, LLC dba 
COWABUNGA BAY WATER. PARK, 
WEST COAST WATER PARKS, LLC, 
DOUBLE OTT WATER HOLDINGS, LLC 

Page 2 of 9 

ARMSTRONG, DELK, BALKENBUSH & EISINGER, do herein submit their Reply in 

Support of Motion for Summary Judgment as to Claims against Defendants West Coast and 

Double OTT in the above-entitled action pursuant to Nevada Rules of Civil Procedure 56, and 

Nevada Revised Statutes §§86371 and 86381. 

This Reply is made and based upon all of the papers and pleadings on file herein, the 

Points and Authorities hereinafter to follow, and such oral argument as this Honorable Court 

may entertain at a hearing of the subject Motion, if so desired. 

RESPECTFULLY SUBMITTED this ay of September, 2016, 

THORNDAL, ARMSTRONG, DELK, 
,13-ALICEDIBUSH & EISINGER 
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POINTS & AUTHORITIES 

I. NRS 86.381 PROTECTS MEMBERS OF LLC'S AND SUPPORTS SUMMARY  
JUDGMENT AS TO WEST COAST AND DOUBLE OTT 

Pursuant to Plaintiffs' footnote 2, there are no disputed facts bearing on the question of 

whether West Coast and Double OTT are proper defendants in the case at bar. Nevertheless, 

Plaintiffs' insist that they are not making any attempt to pierce the statutory protections to 

members of LLCs, but to hold these LLCs liable for their own allegedly tortuous acts and 

"personal wrongdoings." Plaintiffs mistakenly set forth that they would be "entitled to bring 

these claims for negligence against West Coast and Double Ott even if the Cowabunga Bay 

entities were not named defendants in the tmderlying action." (Opposition at 4:21-23.) 

Importantly, this very same issue has already been decided in this very same case. (See 

this Court's July 5, 2016 Order Denying Plaintiffs' Motion for Leave to Amend Complaint, 

attached hereto as EXHIBIT A; hearing transcript attached as EXHIBIT B). An issue becomes the 

law of the case only if presented, considered, and deliberately decided. Sherman Gardens Co. 

v. Longley, 87 Nev. 558, 565,491 P.2d 48, 53 (1971). 

"All the propositions assumed by the court to be within the case, and all 
questions presented and considered, and deliberately decided by the court, 
leading up to the final conclusion reached., are as effectually passed upon as the 
ultimate questions solved. The judgment is authority upon all points assumed to 
be within the issues which the record shows the court deliberately considered 
and decided in reaching it" 

State of Nevada v. Loveless, 62 Nev. 312, 319, 150 P.2d 1015, 1018 (1944) (internal citations 

omitted) (emphasis supplied) (cited with approval in Sherman Gardens Co. v. Langley, 87 Nev. 

558, 565, 491 P.2d 48, 53 (1971)). In deciding to prohibit Plaintiffs' from amending their 

complaint to add individual defendants, this Court already considered the questions of absolute 

protections of members of an LLC from liabilities incurred by the LLC and the lack of any alter 

ego exception to the LLC statutes. In fact. Plaintiffs cite the exact same case law as they did  

when the issue was previously before the Court. (Compare Plaintiffs' Reply in Support of 

Motion for Leave to File Amended Complaint. filed June 9. 2016. at pp. 5-8 with Plaintiffs'  

Opposition to Motion for Summary Judgment as to Claims against Defendants West Coast and 
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Double OTT. filed August 29, 2016, at pp. 6-9) Following the Court's June 16, 2016 hearing 

on this issue. His Honor took the matter under advisement and the record therefore reflects that 

the Court "deliberately considered and decided" these exact same issues.  

Despite exhaustive briefing, extensive oral argument, and this Court's deliberation on 

these issues, Plaintiffs continue to ignore the plain and unambiguous meaning of NRS Chapter 

86. Our Nevada Supreme Court instructed in Weddell v. H20, Inc., 271 P.3d 743, 748 (Nev. 

2012) that "[Ijimited-liability companies (LLCs) are business entities created `to provide a 

corporate-styled liability shield with pass-through tax benefits of a partnership.'" (citing White 

v. Langley, 2010 MT 254, 358 Mont. 268, 244 P.34:1 753, 760 (Mont. 2010); Gottsacker v. 

Monnier, 2005 WI 69, 281 Wis. 2d 361, 697 N.W.2d 436, 440 (Wis. 2005) (stating that "rfltum 

the partnership form, the LLC borrows characteristics of informality of organization and 

operation, internal governance by contract, direct participation by members in the company, and 

no taxation at the entity level, From the corporate form, the LLC borrows the characteristic of 

protection of members from investor-level liability." (internal citation omitted) (emphasis 

added)). The protection of LLC members from investor-level liability was codified at NRS  

86.381: "A member of a limited-liability company is not a proper party to proceedings by or  

against the company, except where the object is to enforce the member's right against or liability 

to the company!'  

Substituting the names of the parties in interest into that statute drives home the point: 

"A member [West Coast or Double OTT] of a limited-liability company [Henderson Water 

Park, LLC] is not a proper party to proceedings by-ei against the company [Henderson Water 

Park, LLC}..." Compare NRS 86.381. Plaintiffs cannot argue with a straight face that this 

lawsuit for Leland's non-fatal drowning at Cowabunga Bay is not a "proceeding against 

Henderson Water Park, LLC." Yet, what Plaintiffs are asking this Court to do is render the 

statute meaningless and usurp the role of legislator to re-write the statutes. As it stands, the 

member-LLCs are not properjiarties under the plain meaning of the statute. 
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II. NRS 86.371 AND TM UNDISPUTED FACTS FURTHER SUPPORT 
SUMMARY JUDGMENT AGAINST PLAINTIFFS' DIRECT CLAIMS  

Plaintiffs' alternate argument — that they are entitled to bring these claims for negligence 

directly against West Coast and Double OTT even if Cowabunga Bay were not named — is 

misguided when viewed in light of NRS 86.371 and the factual record in the case at bar. NRS 

86.371 makes it clear that, "[N]o member or manager of any LLC formed under the law of this 

State is individually liable for the debts or liabilities of the company." Again substituting the 

names of the parties in interest into this statute is instructive: "No member or manager [West 

Coast or Double OTT] of any LLC formed under the law of this State [Henderson Water Park, 

LLC] is individually liable for the debts or liabilities of the company [Henderson Water Park, 

LLC]." Under the absolute protections of NRS Chapter 86, there is simply no basis to break 

through the protections of Henderson Water Park, LLC to maintain a direct action against West 

Coast or Double OTT. 

Should the Court have any inclination to consider Plaintiffs' direct claims as falling 

outside the scope of NRS Chapter 86, any such direct claims are solidly refuted by the 

undisputed factual record in this lawsuit. Plaintiffs' allegations of negligence in this matter are 

clearly stated in the Complaint as follows: 

Defendants breached their duties to Plaintiff's when they failed to provide 
adequate lifeguard coverage and otherwise failed to take reasonable steps to 
protect Leland from drowning. 

See Complaint on file herein a p. 7, II 7-8. However both West Coast's and Double OTT's 

answers to interrogatories reveal their lack of involvement in the daily operations of the water 

park: 

INTERROGATORY NO. 3: 
Identify and set forth in detail West Coast's policies and procedures in any 

way related to the operation of the Wave Pool, including but not limited to lifeguard 
staffing, from April 1, 2013 through the present. 
RESPONSE TO INTERROGATORY NO. 3: 

West Coast is simply an owner/investor in Henderson Water Park, 
LLC and has no involvement in the policies, procedures or daily operations 
of Cowabunga Bay Water Park. 
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INTERROGATORY NO. 3: 
Identify and set forth in detail Double Ott's ppoolicies and procedures in any 

way related to the operation of the Wave Pool, including but not limited to lifeguard 
staffing, from April 1, 2013 through the present. 
RESPONSE TO INTERROGATORY NO. 3: 

Double OTT is simply an ownerfinvestor in Henderson Water Park, 
LLC and has no involvement in the policies, procedures or daily operations 
of Cowabunga Bay Water Park. 
(See EXHIBITS C & It, attached.) 

Likewise, the undisputed and =refuted testimony of Cowabimga Bay General Manager Shane 

Huish conclusively establishes that no members of the LLC, neither West Coast nor Double 

OTT, took any role in the operations of the water park and that he, as an employee of 

Henderson Water Park, LLC, unilaterally made all such operational decisions: 

BY MR. CAMPBELL: 
Q. So the most that you would have there on any given day, irrespective of the 
amount of people, would be seven persons would be designated — 
A. Correct. 
Q. -- as lifeguards? Okay. And once again, that was your unilateral 
decision, correct? 
A. Yes. 
Q. And you accept responsibility for that? 
MR. EISINGER: Object to the form. You can answer. 
BY MR. CAMPBELL: 
Q. Is that "yes"? 
A. Yes. 
Q. Okay. And what was the management committee's position on that? Did 
they agree with you in that regard? 
A. They weren't aware of it. 
Q. They weren't aware of it? 
A. No. 
Q. Okay. Why weren't they aware of it? 
A. Because they are not involved in that sort of thing, the day-to-day stuff 
like that 
Q. Why aren't they? Isn't that their job? 
A. Which management are you talking about? 
Q. The management committee, the owners that sit on the management 
committee that you answer to and you are responsible to. 
MR. EISINGER: Object to the form. Go ahead. 
THE WITNESS: No, they are not involved in the day-to-day operation. 
They don't know how many people are doing cashiers or guarding or — 
that's my job. 
BY MR. CAMPBELL: 
Q. Well, why aren't they involved in that? In, for example, not necessarily 
cashiers, but life and death matters such as lifeguards, why have they exhibited 
no interest in being involved in that process? 
A. Well -- 
MR. EISINGER: Object to the form. 
THE WITNESS: They are just investors. They are not involved in doing those 
sort of things. 
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BY MR. CAMPBELL: 
Q. You understand that they are members of the management committee, 
right? 
A. Well, I think it's a management of the partnerships, not of the park. 
Q. So they have nothing to do with the management of the park at all? 
A. No. 
Q. But that's not what your documents say, is it? 
A. I'm, I'm not sure about that But, no, they are not involved in the day-to-
day operation. The management committee votes on things if we are going to 
sell the park or if we're going to divide the partnerships or... 
(Deposition of Shane Huish, taken March 22, 2016, attached as EXHIBIT E, at 
156:15-158:25) (emphases added) 

Plaintiffs concede that there is no Nevada case on point. (Opposition at 6:3.) Plaintiffs 

are eager to point out all of the federal case law and case law from other states because there's 

no Nevada state case law on this point. Yet, the creation of business entities is strictly a state 

function, and the nuisances and differences from state to state are meaningful and significant. 

States make intentional decisions in their statutory constructions to lure businesses to their state, 

and Nevada and Delaware are both very popular states for business formation precisely because 

of those protections. Plaintiffs would do away with all of those protections in order to allow 

them to maintain their suit against the members of a Nevada LLC. Plaintiffs repeat that they 

have brought direct claims against the member-LLCs but can offer no factual basis to support 

those claims, as required by NRCP 11, especially in light of the undisputed evidence above. 

Plaintiffs' interpretation of the Nevada statutes would do away with the statutory protections in 

Chapter 86 that were specifically intended to protect the LLCs, and its members. 
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Attorneys for Defendants, 
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III. CONCLUSION 

This Court has previously ruled in favor of upholding the protections to members of 

LLCs, maldng that the law of the case. Defendants respectfully request that the Court extend 

those protections by releasing West Coast and Double OTT via summary judgment, in 

accordance with NRS 86.381. 
011A— 

RESPECTFULLY SUBMITTED this b day of September, 2016. 
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CER'1111 ICATE OF SERVICE 

Pursuant to NRCP 5(b)(2XD) and EDCR 7.26(0(4) I hereby certify that on the 

day of September, 2016, I served a copy of the above and foregoing REPLY IN SUPPORT 

OF MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS AGAINST 

DEFENDANTS WEST COAST AND DOUBLE OTT to the following parties via 

electronic service through the Eighth Judicial District Court's Odyssey E-File and Service 

System: 

Donald J. Campbell, Esq. 
Samuel R. Mirkovich, Esq. 
CAMPBELL & WILLIAMS 
700 South Seventh Street 
Las Vegas, NV 89101 
Attorneys for Plaintiffs, 
PETER and CHRISTIAN GARDNER on 
behalf of minor child, LELAND GARDNE 
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LAW OFFICES 
THORNDAL ARMSTRONG 

DELIS BALKENBUSH & EISINGER 
A PROFESSIONAL CORPORATION 
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