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THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER
PAULF, EISINGER, ESQ.
Nevada Bar No. 1617
PHILIP GOODHART, E8Q.
Nevada Bar No. 5332
ALEXANDRA B. M®LEOD, ESQ,
Nevada Bar No. 8185
1100 East Bridger Avenne
Las Vegns, NV 85101-5315
Mail To;
P.0. Box 2070
Les Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peizinger@thorndal.com
E-Mail: pgondbart@thorndal.com
E-Mail: ameleod@thomdal.com
Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, 1L1C,
DOUBLE OTT WATER HOLDINGS, L1.C

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER,
on behelf of minor child, LELAND GARDNER,

Plaintiffs,

VS,

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, a Nevads
limited liability company; WEST COAST WATER
PARKS, LLC, a Nevada limited linbility company;
DOUBLE OTT WATER HOLDINGS, LLC, a Utah
limited liability company; DOES I through X,
inclusive; ROE CORPORATIONS 1 through X, and
ROE Limited Liability Company I through X,
inclusive,

Defendants.
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CLERK OF THE COURT

CASENO. A-15-722259-C
DEPT. NO. XXX -

ORDER DENYING PL !
MOTION FOR LEAVE TO
AMEND COMPLAINT
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Date of Hearing: “June 16, 2016 at 9:00 am.
For Plaintiffs: - Donald J. Carapbell, Esg. and
Samuel R, Mirkovich, Bsg, of
CaMPBELL & WILLIAMS
For Defendants; Paul F. Eisinger, Esq, and
. ' Alexandra B. M"Leod, Esg. of
r THORNDAL ARMSTRONG DELK
W : BALKENBUSH & ESINGER
f Plaintiffy’ Motion for Leave to Amend Complaint, having come on for hearing before the

above-entitled Court on the 16™ day of June, 2016, at the hour of 9:00 a.m.; and fhis Honorable

counsel for the parties hereto; and good cause appearing therefor;
* THE COURT HEREBY FINDS s follows:
| L FINDINGS OF FACT |
1. Plantiff seeks to add various mdmdnals, who make up the Defendant’
Mmgement Comumittee, as Defendants,
2. This Court finds that the Nevada Revised smmammmm of an LLC, not
only from debts incurred by an LLC, but also from Habilities incarred by the LLC. NRS 86,371

of this State is individually liable for the debts or lighilities of the company,” (emphasis added),
3.~ This Court finds further that although the Nevads corporation statutes include an
alter ego exception to the corporate protections, the LLC statutes do not contain & similar

LLCs. (Suing the Man Behind the Curtain: Can Nevada LLC Members be Liable Under the Alter

of Taxation v, DaimlerChrysler, 121 Nev. 541, 548, 119 P.3d 135, 139 {20057).
Pige 2of4

)| Gourt having considered all of the papers and pleadings on file herein, as well o the argument of

indicates that *...no member or manager of any limited-Yiability company formed under the laws v

excepﬁo;z, creating & negative inference that the Nevada legislature did not intend for it to applyto | -

Ego Dactrine? by Ryan Lower, Esq., NEVADA LAWYER, November, 2014, pg. 16, citing to Dep’t.
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Gardner . Ha@san Water Park, LLC eral,
Case #A-15-722259.C Re 6/16/2016 Hearing
Therefore, THE COURT HEREBY CONCLUDES as follows:
I CONCLUSIONS OFLAW
L This Court concludes that the requested amendment an& inclusion of the individuals
who make up the Defendant’s Management Committee would be futile, as such individnals are
improper Defendants, See Haicrow, Inc. v. Eighth Judicial Dist, Court of the State, 302 P.3d

1148, 129 Nev. Adv. Rep. 42 (2013); Allum v. Valley Bank of Nev., 109 Nev. 280, 287, 849

P.2d 297, 302 (1993); Soebbing v. Carpet Barn, Inc., 109 Nev. 78, 84, 847 P2d 731, 736

(1993).

2. IT 1S HEREBY ORDERED that the Motion for Leave to Amend is hereby

DENIED without prejudice. ' ol

DATED ﬂns’?dzy of 2016.
Respectfully submitted by: Approved as to form and content by;
THORNDAL ARMSTRONG CAMPBELL &
DELK BALKENBUSH & EISINGER

AU F, EISINGER, ESQ.
ALEXANDRA B. MFLEOD, ESQ.
1100 E. Bridger Avenue, P.O. Box
Las Vegas, Nevada 89125 , Nevada 89101
Attorneys for Defendants Attorneys for Plaintifis
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CASE NO. A-15-722253-C

IN THE DISTRICT COURT OF LAS VEGAS
~o0o~

PETER GARDNER and CHRISTIAN )

GARDNFR, on behalf of minor child, )

TELAND GARDNER, )

 Plaintiffs,

)
}
)
HENDERSCON WATER PARK, LIC dba )
COWABUNGA BAY WATER PARK, a Nevada }
limited liability company; WEST )
COAST WATER DARKS, LIC, a Nevada )
Limited liability company; DOUBLE )
OTT WATER HOLDINGS, LIC, a Utah )
limited liability company; DOES I }
through X, inclusive; ROE o)
CORFORATIONS I through X; and ROE )
limited 1iability company I thxou@;
)
}
3

XI inclUSive;
Defendants. '

m'% TRANSCRIPT
‘oF

MOTION FOR TEAVE TO AMEND COMPLAINT
BEFORE THE HONORABLE JERRY A. WIESE,

THURSDAY, JUME 16, 2016
AT 9346 AM.

Reported by: Leah Armendariz, REFR, CCR No. 921

Department No. XXX
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1 . APPEARANCES
2 | For the Plai’nﬁiff: R '
3 Donald J. Campbell, ESQ.
Samuel R. Mirkovich, ESQ.
4 Campbell & Williams -
» 700 South Seventh Street
3 1as Vegas, Nevada 89101 _
. djceampbellandwilliams. com
v _ ;
§ For the Defendants:
Paul ¥. Eisinger, ESQ.
9 Alexandra B. Mcleod, ESQ.
: Thorndal, Ammstrong, Delk,
10 Balkenbush & Eisinger
' 1100 East Bridger Avenue
11 Las Vegas, Newada 89101
1 - peisingerfthorndal.com
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LAS VEGAS, CIARK COUNTY, NV, THORSDAY, JUNE 16, 2016
9 46 AM.,

PROCEEDINGS
THE COURT: Gardner versus Henderson Water

Park.
MR. CAMPBELL: Good moming, Your Honor,
| Donald Jim Canpbell on behalf of plaintiff.
| MR. MIRKOVICH: Good morning. Samuel
Mirkovich appearing on behalf of the pléj.ntiff.
MR, MCLEOD: Good morning, Your Honmor,
Alexandrd MclLeod from Thorndal Axmstrong on behalf of
ldefendants,
MR, EISINGER: Paul Eisinger, Bar
-Mnber 1617, of Thorndal Armstrong on behalf of
defendants. |
THE COURT: Good morning, guys.
All nght. So two things. The firs’c. one I

W o o~ ;A e W R

T T T =
m\:mm_mwmpa

want to address with you is my calendar is showing on
June 23rd Water Park's motion to guash subpoenas of

N
o W

ncapartles.
Shouldn't that be in front of Commissioner

(AN
P

Bulla?

N
[\8 )

MR. MIRKOVICH: It should, Your Homor. I
didn't realize it would be set for your calendar.
|When she made me aware of that, that's when I

N ™
[

o
L8y

w’
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advised -~ but in any case, Ms. McLeod and I have
worked it out. That motion is going to be taken off
calendar. There's no pending dispute.

THE COURT: All right. That's vacated. I
can just vacate it now.

MR, MCLEOD: Yes, Your Honor. Even —— we
believe we resolved the issue, Even if we haven't, we
believe it should be reset on the discovéry calendar.

» THE COURT: All right. I'm going to vacate
it. : ’
All right. So today we're here for
plaintiff's xnotion for lsave to file amended camplaint.

I understand you want to bring in the
individuals?

MR, CM&PBELL. Yes, Your Honor. ‘

_ THE COURT: Who are the members of the LIC,
but don't you have to prove alter ego before you get
there? '

, MR. CAMPEELL: No, you domn't, Your Bonoi.
Thare's an abundance of case law on this very issue.
You can sue individual members of a LIC, not for the
liability for deaths, but you can sue ‘them
individually for their individual torts with respect
to their operation of the LLC if they committed
individual torts. That's what we are suing them for,

GARD159
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the manner in which they operated. They're complete
violations of the law with respect to the structures
that were put on by the law by the counter.

And this isn't something new or novel, Your
Honor. fThis is adapted by substantial case law that has
}existed for ovar, like almost 190 years with respect to
corporations. If you'll see our citations to Fletcher
on corporations it says exactly that, Your Honor, in our
bzigf . These rules have been appliéd to principals of
limited liability companies. ' .

You'll aiso see the case that we cited that's
here locally, You;: Honor, the USA Mortgage Company by

P
ICTI I T

the United States Supreme Court across the street on
{that very issue. If you're talking about a corporate
officer that commits a tort, you can sue them for that.

o
o

.
oy

T was involved in a case directly on point in
that regard with respect to Trump versus.Wynn. Mz. Wynn
sued Mr, Trump individually in the corporation that he

et i
[ T < « I W {

was operating because he committed a personal tort or
alleged the same.
There's no difference now that we have an LIC,

NN oW
N

Your Honor. 2nd all of the case law -— all of the case

S
(78]

law holds that standard, For example, if I can just
read you just one part of USA Comercial Mortgage.

N
P

N
(9]

"Ag managing members of Compass,

!EM’X
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1 Pinkton [phonetic] and Black are
2 pe.iscnall'y lisble for eng_aging.'ir_& the
3 conversion that plaintiff's proved
4 was committed by Compass.”
5 Citing Pocahontas Pirst Ccrporation versus
. 6 {Venture Plaxming, also. a Nevada case on that very issue.
7 "There is no doubt that an
8 individual who commits a tort while B
8 acting in the capacity of a corporate’
10 officer may be personally _liable..“'
11 Citing Marina [phoneticl. Now this was
12 |dealing with an LLC. They wemt on to say:
13| nOfficers are lisble for their
14 | tortious conduct even if ‘t}iey were ;
15 acting officially for the entity."
16 Your Honor, and that's exactly what you have
17 jhere. Quite »frankiy, this isn't even a close case.
18 | There's literally no jurisdiction thét; we are aware of
19 f anywhere, anywhere; whether it's federal or state;, who
20 | has adopted the position that's being advanced to you by
21 |the defense here. ‘ a , |
221 The simple fact of the matter is if you engage
23{in a toxt, you engage in a tort, and you can be sued
24 |personally for engaging in that tort. This is not a
25}situation — I want to make this Aabsolutel‘y clear to the
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Court. This is not a sitvation where we a;:e _sse}eing to
hold them liable for a debt of the corporation insofar
ag an act of the cczporation or the LIC with respect to
a contract., Contracts are @f&@t. We're not
claiming contracts hera. We are claiming torts and not
only torts but intentional torts.

And you'll see one cf the cases that I think
we also cited was one that was ‘decided in that regard
was then Judge Markell, now Professor Markell, one of
the ieading bankruptcy scholars in the country, saying .
exactly that same thing where they tried to advance that
argumant in front of him in ban}mxptcy court say:.ng,

WM U s W N

L
s N O

Wait 4 second, we're not talking‘about a corporation,
okay, being responsible for an individual debt. )
We're talki.hg sbout the individuals that run .

Netse
e
b

that corporation, not in a ccntract sense, but we're

T
MEEN

talking about them operating in a tortious sense, not a
contract action, but a tort action. That makes all the
difference in the world. We're not claiming any sort of

N ks
3w 0

a contract action whatscever, Your Honor. Hone.
THE COURT:  Dkay.. v
MR. CAMPBELL Thank you, Your Honor.
THE COURT: Thank you.
MR. MCLEOD: Plaintiff's are eager to point

NN NN N
ur o W N

out all of the federal case law and case law from
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other sté‘tes because fthere’s no Navada state case law
on this point. The creation of business entities is
strictly a state statutory provision, and that is why
théy differ from state to gtate.

States intentionally make decisions in those
statutory constructions to lure businesses to their
state, and as we know, Nevada and Delaware are both very
popular states for businesses to.do their formation in

W @ o U s W Nk

precisely because of the protections.
10|  Plaintiff would have us do away with all of
11 { those because thatha,nt to sue the members of the
12 managihg committes. They said that they want to sue for
13{individual torts, that these are for a‘person who
14 |engages in a tort then, 'iv:hey can be sued for a tort.
15§ | Their proposed amended complaint at
16 | Paragraph 48 links all of the duties of these
17 individuals ’cb thelr position as a @anagment company,
18 not that they have ihdividue.l duties' and that they
19 }individually committed torts.

20 o They want to sue the management comri‘étee of
21{an LIC. They want to do away with the statutory

22 |protections in Chapter 86 of our revised statutes that
23 specifiéally are intended to protect the LiCs, and its
24 | menbers. ' '

25 " Specifically NRS 86.381 says:
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"A member of a limited liability
company is not a proper party to
procesdings by or against thé
company . "

That's exactly what they w'ant to get around.

1And Para-;rra;h 14 of their proposed amended complaint,

they basically recite the standaxd for plercing a
corporate veil under Chapter 78 of the Nevada Revised
Statutes, which pertains to corporations, not to limited
ligbility ccmpames.

We have confidence in our legislature, and if
the legislature wanted those same exceptions to the
protections to apply in Chapter 86, they would put them
in there. They are notably absent.

And plaintiff's arqument that they are suing
individuals is disingenuous because what they want to do
is sue the managing -- the ‘management committee, the
members of t.he Lic, and get around thase protections.
That is an essential flaw that submits their petition --
excuse me, their amended complaint to a motien to
dismiss the'mirnute it's filed, and that's what makes
that amendment futile and why we believe that motion for
leave to amend should be denied here. |

THE COURT: Okay. Last word.

MR. CMBE'L:L Last word, Your Honor. The

GARD164
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case that I wanted to clte to the Court was an In Re:
Giampetro detided by Judge Markell, and in that he
specifically made a finding that there may not be a
Nevada case that says that, but every other case in
the country is that' way so Nevada would decide it the
same way. , _
And I also wquld advise the Court if you look
at one of our footnotes — and I can't think of it right

now. Yes, Your Honoxr, if you look at our Footnote

Number 3 in our reply, Your Honor, we cite the

legislative history of this, which likewlse is the same
wise application of the corporate law to LICs with
respect to limits of liabilities and the differentiation
of the standards with respect to contract and with

respect to torts. This is a tort action. They keep on
 {talking aboirt. cont;:act cases. This is not a contract
7}case, This is a tort action.

TER COURT: All right. I'm not comfortable
with this cne yet, so. |
© MR. CAMPBELL: Just one thing, Your Honor.
THE COURT: I'm going to do a little bit
'more research on my own, and then I'll ——
MR. CAMPBELL: In that regard, they're
suggesting that if it is somehow contract related, we

are going to demonstrate through discovery in this

GARD165
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matter — ws're going to demonstrate through discovery
in this matter of their individual liability on all
this. ‘ '

It's one thing to come in and argue at a
motion for summary judgment after you ‘have a,bod‘y'zof
svidence upon which the Court can reply, but to suggest.
that in a case right up froht you don't get to do it at
all when @e're entitled to every single inference, and
the Court is saying in i{ule. 15, sven in the most
borderline of cases; you allow the amendment and
they can move to dismisé or move for m“ary 4udgment at |
a latervpcim‘: in tin‘e and tha’c‘sbuh;at ‘wetre doing
here. . _ ‘ : |
| We want ycu to :énenber this. = We were

grossly, grossly misled by the testimony of the

individual that was running the c;mpany that said that
he was rmning the company, that no one else was
involved. We have determined absolutely that they were
involved. All of these other individuals wers guilty of
the same tort.

Thank uyou, Your Honor.

THE COURT: Thank you.

Al righi.:.. I'1] get you a decision probably
in the next couple weeks, ‘

- MR. CAMPBELL: Thank you very much, Your

GARD166
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Honor.,

MR. McLEOD: Thank you, Your Honor.

MR. EISINGER: Thank you, Judge.

~ {The proceedings were concluded at

‘9:58 a.m.)
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REPORTER'S CERTIFICATE

STATE OF NEVADA y
COUNTY OF CLARK ; -

I, Lesh Armendariz; CCR 921, RER, CRR, do
hereby certify that I took down in stenotype all of the
proceedings had in the before-entitied matter at the
time and place indicated and that thereafter said
shorthand notes were transcribed into typewriting by me
and that the foregoing transcript céngtitﬁteé a full,f

R TR S \ YRR T VU L T N S

2
o

true, and accurate record of the proceedings had. '
IN THE WITNESS WHEREOF, I have hereunto

B kR

set my hand and affixed myl signature in the County of. = -

Clark, State of Neveda, this 12th day of July, ZQlG.

5
I
& s

IR D Anendaniz, TOK, TR, OCR 92T

R R CUE R N SR )
LTI G VT R SR N = N - TR > < BN

N
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THORNDAL ARMSTRONG DELK
BALKENBUSH & FISINGER

PAUL F. EISINGER, ESQ,

Nevada Bar No. 001617

PHILIP GOODHART

Neavada Bar No. 005332
1100 East Bridger Avenue
Las Vegas, NV 82101-5315
Mail To:
- P.O. Box 2070
Las Vegas, NV 89125-2070
Tel; (702) 366-0622
Tax: {702).366-0327

| E-Mail: peisinger@thorndal.com

E-Mail: pnefthorndal.com

Attorneys for Defendants,

HENDERSON WATER PARK, LLCdba -
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE OTT WATER HOLDINGS, LLC

ELECTRONICALLY SERVED
01/26/2016 04:34:07 PM

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN

GARDNER, on behalf of minor child, LELAND |

GARDNER,

Plaintiffy,
Vs.

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
Nevada [imited Jiability company: WEST
COAST WATER PARKS, LLC, a Nevads
limited liability company; DOUBLE OTT
WATER HOLDINGS, LLC, a Utah limited
liability camggx: DOES I through X, inclusive;
ROE CORP TIONS I through X, and ROE
Limited Liability Company I through X,
inclusive,

Defendants,

CASENO.  A-15-722259-C
-DEPTNO. XXX

DEFENDANT, WEST COAST

WATER PARKS, L1.C'S ANSWERS
TO PLAINTIFES’ FIRST SET OF

INTERROGATORIES
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DEFENDANT, WEST COAST WATER PARKS, LLC'S ANSWERS

TO PLAINTIFFS' FIRST SET OF INTERROGATORIES

Défendaﬂi, WEST COAST WATER PARKS, LLC {“West Coast™), by and through its
counse] of reéoi‘d, Paul F. Eisinger, Esq. and Philip Goodhart, Esq., of the law firm of
THORNDAL, ARMSTRONG, DELK, BALKENBUSH & EISINGER, does herein respond, in
accordance with Rule 33 of the Nevada Rules of Civil Proc;cduri:, to Plaintiffs’ Intetrogatories.

This Defendant objects to the number of Interrogatories propounded by the Plaintiffs as
they exceed forty (40) in total including subﬁaﬁs.

INTERROGATQRY NO. 1: »

| Identify and describe in detail all claims, complaints, arbitration proceedings and/or
tawsuits filed against Defendant during the five (5) year period prior 1o the Subject Incident.
RESPONSE TQ INTERROGATORY NO. I:

Objection, This Interrogatory is vague, ambiguous, overbroad and compound.
This Defendant also objects fo said Interrogatory on the grounds that it calls for several
legal conclusions, Finally, this Interrogatory also seeks to invade Attorney-Client Privi!ege
and/or Attorney Work-Product. Subject to and without waiving said objections, the
response is as follows: Splash Management, LLC v, West Coast Water Parks, LLC,
Henderson Water Par);, LLC, et af - Case No.: A-13-689506-B, o

INT ERROGATORY NO. 2:

Identify and set forth in detail, including by name, address and telephéne number, any
individual that pézformed any type of investigation in any way related to the Subject Incident.
RESPONSE TO INTERROGATORY NO. 2! |

None on behalf of West Coast.

INTERROGATORY NO, 3:

~ Identify and set forth in detail West Coast’s policies and procedures in any way related to
the operation of the Wave Pool, including but not limited to lifeguard staffing, from April 1, 2013
through the present, '

GARD274
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RESPONSE TO INTERROGATORY NO. 3:

West Coast i3 simply an ewnerfinvestor in Hender’suni Water Park, LLC and ims no
involvement in the policies, procedures or daily operations of Cowabunga Bay Water )
Park,

INTERROGATORY NO. 4;
Identify and set forth in detail West Coast’s policies and procedures in any way related to

the training of its lifeguards from April 1, 2013 through the preseat.
RESPONSE TO INTERROGATORY NO. 4: |

See West Coast’s Response fo Interrogatory No. 3 abuvc

NTL‘RHOG&TORY NO. &

Identify West Coast employees or persownel, agents, representatives, cdnsuitﬁnts, vendors |

or contraciors that were on duty and/or present at the Premises on May 27, 2015,
RESPONSE TOQ INTERROGATORY NO. 5

Objection: Vague and ambiguous, Suhject to and without w:nvmg said objections,

the response is as follows: None, See West Coasl’s Respnnse to Iutermg-xtarv No.3 .
above. 1t is noted that Shane Huish, the general manager of the Cowabunga B&y Water
Park was working on May 27, 2015 '

INTERROGATORY NO, 6:

If you claim that any other pcrscm(s) or enmy(xcs) contributed fo the Subject Incident,

please state the name of each such person(s) or entity(ies) and the manuer in which he/shefit
contributed to the alleged occurrence.
RESPONSE TO INTERROGATORY NO. 6:

As noted above, West Coast is simply an owner/investor in Henderson Water Park,
LLC and has no invelvement in the policies, procedures or daily operations of Cowabunga
Bay Water Park, West Coast would defer to Henderson Water Park, L1.C dbs
Cowabunga Bay Waier Park, Furthermore, formal discovery kas just commenced. No
depositions have been taken, Discovery is ongoing and therefare thxs Defendanl reserves

the right to supplemeant this response,

vesis e renas
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THORNDAL ARMSTRONG DELK -
- BALKENBUSH & EISINGER
PAUL F.EISINGER, ESG.
Nevada Bar No, 301517
PHILIP GOODHART
Nevada Bur No. 803332
1100 East Bridger Avenue
Las Vegas, NV §9101-5315
Mail To:
P.0. Box 2070
Las Veges, NV 89125-2070
Tel: (702) 366-0622
Fax:; (702) 366-0327
E-Mail: peisingeri@thorndal.com

E-Mail: pog@thomdal.com

Attorneys for Defendants,

HENDERSON WATER PARK,LLC dba
COWABUNGA BAY WATER PARK, v
WEST COAST WATER PARKS, LLC and
DOUBLE OFT WATER HOLDINGS, LLC

ELECTRONICALLY SERVED
01/26/2016 05:01:24 PM-

~ DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAI\
GARDNER, on behalf of minor ¢hild, LBLA\!D
GARDNER,

Plaintiffs,
VS'

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, &
Nevada limited liability company; WEST
COAST WATER PARKS, LLC, a Nevada
limited liability company; DOUBLE OTT
WATER HOLDINGS, LLC, a Uteh limited

Hability company; DOES 1 through X, inclusive; i

ROE CORPGRATIONS 1 through X, and ROE
Limited Liability Company 1 thmugh X,
inclusive,

Defendants.

CASENGD.  A-15-722259-C
DEPTNO. XXX

DEFENDANT, DOUBLE OTT
WATER HOLDINGS, LLC’S
ANSWERS TO PLAINTIFFS’
FIRST SET OF
INTERROGATORIES
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DEFEMDANT, DOUBLE OTT WATER 1!0‘LD}'NGS LLC'S ANSWERS
TO PLAINTIFFS’ FIRST SET OF INTERROGATORIES

Defendant, DOUBLE OTT WATER HOLDINGS, LLC, (“DOUBLE OTT™) by and
through its counsel of record, Paul F. Eisinger, Esq. and Philip Goodhart, Esq., of the law fir
of THORNDAL, ARMS’I‘RONG, D‘BU(, BALKENBUSH & EISINGER, does herein respond,
in accordance with Rule 33 of the Nevada Rules of Civil Procedure, to Plaintiffs’®
Interrogatories, ‘

This Defendant objects to the number of Interrogatories propounded by the Plaintiffs as
they exceed fon&‘ (40} in total including subparts, A
INTERROGATORY NO. 13

‘ Identify and describe in detail all claims, complaints, arbitration proceedings and/or

Juwsuits filed sgainst Defendant during the five (5) year period prior to the Subject Incident.
RESPONSE TO INTERROGATORY NO. I: |

Objection. This Interrogatory is vague, ambiguous, overbroad and compound.,
This"l)ﬂefemlant also objects to said Inté:rugamry on the grounds that it calls for several _
legal conclusions, Finally, this Intermgatorj also seeks to invade Attorney-Clent Privilege
and/or Attorney Work-Product, Subjeet to and without waiving said objections, the

response is as follows: None.

INTERROGATORY NO. 2: _
Idemtify and set forth in detail, including by name, address and telephone number, any

individual that ﬁerformed any type of investigation in any way related to the Subject Incident. -
RESPONSE TO INTERROGATORY NO. 2:

None on behalf of Double Ott.
INTERROGATORY NO. 3: -

Identify and set forth in detail Double Ott’s policies and procedures in any way related to

the operation of the Wave Poul, including but not limited io lifeguard staffing, from April 1, 2013
through the present, 7
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RESPONSE TO INTERROGATORY NO. 3:

Double Ott is simply an ownerfinvestor in Henderson Water Park, LLC and has no

involvement in the policies, procedures or daily operations of Cowabunga Bay Water
Park.
INTERROGATORY NO. 4:

Identify and set forth in detail Double Ott's policies and procedures in any way related to |
{1 the training of its lifeguards from April 1, 2013 through the present.

RESPONSE TQ INTERROGATORY NQ.4:
See Double Ott's Response to Interrogatory No. 3 above.
INTERROGATORY NQ. 5:

Identify Double O employees or persounel, agents, representatives, consuliants, vendors |.

or confractors thal were on duty and/or present at the Premises on May 27, 2015,

None. See Double Oti’s Response to Interrogatory Neo. 3 above,
INTERROGATORY NO. 6;

If you claim that anSI other person(s) or entity(ies) contributed to the Subject Incident,

please state the name of each such person(s) or entity(ies) and the manner in which hessherit

contributed to the alleged oceurrence.
RESPONSE TO INTERROGATORY NO. 6:

- As noted ahove, Double Ott is simply an owner/investor in Henderson Water Park,
LLC and has no involvement in the policies, procedures ér daily operations of CWabungs
Bay Water Park. Double Ott would defer fo Henderson Water Park, LLC dba
Cowabunga Bay Water Park. Furthermore, formal discgvery bas just commenced. No
depasitions have been taken. Discovery is ongoing and therefore this Defendant reserves

the right to supplement this response.
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DISTRICT -COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN
GARDNER, on behalf of minor
child, LELAND GARDNER,

Plaintiffs,

- vs. CASE NO.
A-15-722259-C

HENDERSON WATER PARK, LLC dba

COWABUNGA BAY WATER PARK, a

Nevada limited liability company;

WEST -COAST WATER PARKS, LLC, a

Nevada limited liability company;

DOUBLE OTT WATER HOLDINGS, LLC,

a Utah limited liability company;

DOES I through X, inclusive; ROE

Corporations I through X, inclusive;

and ROE Limited Liability Company -

I through X, inclusive,

Defendants.

VIDEOTAPED DEPOSITION OF SHANE HUISH
Taken at the offices of Campbell & Williams
on Tuesday, March 22, 2016
at 9:33 a.m.

at 700‘South Seventh Street
Las Vegas, Nevada :

Reported by: Denise R. Kelly, CCR #252, RPR

CSR ASSOCIATES COF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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| Q. Okay. And under WPl through WP8, that
means the number of lifeguards that would be assigned
to the wave pool, correct?

A, Correct.

Q. All right. Again, so the absolute maximum
under your plan, unilaterally adopted by you and put
into effect, was that there would nevér be more than
17, correct -- never more than 8; is that correct?

MR. EISINGER: Object to the form.
© You can answer,

THE WITNESS: I believe that.there would
never be more than 7. On busy days, the 8th guard was
at the life jackets, assisting gassing out the life
jackets.. o
BY MR. CAMPBELL: |
Q. So the most thaﬁ you would ﬁave there on
any given day,.irrespectiﬁe'of the amount of people,:
would be seven persons would be designated -- |
| A. Corréct. |

" ~- as lifeguards? Okay.
And once again, that was your unilateral
decisicn, correct?
A, Yes.
Q. and you accept responsibility for that?

MR. EISINGER: Object to the form.

156

CSR ASSOCIATES OF NEVADA
1LAS VEGAS, NEVADA (702) 382-5015
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157
You can answer.

BY MR. CAMPBELL:

Q. Is that "yeg"?
A, Yes.
Q. Okay. and what was the management

committee's position on that? Did they agree with you

in that regard?

A, They weren't aware of it.

Q. They weren't aware of it?

A. No. :

Q. Okay. Why weren’t'they aware of it?

A, Because they are not involved in that sort

of thing, the day-to-day stuff like that.

Q. Why aren't they? Isn't that their job?
A, Which ﬁanagement.are you talking about?
Q. - The management'committeé, the owners that

sit on the msnagement committee that you answer to and
you are responsible to;
' MR. EISINGER: Object to the form.

Go ahead.

THE WITNESS: No, they are not involved in
the day—to—day operation. They don't know how many
people are doing cashiers or guarding or -~ that's my
Hob. |
/7

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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158
BY MR. CAMPBELL:
Q. Well, why aren’'t they inveolved in that?
In, for exampie; not neééssarily cashiers, but life and
death matters such as liféguards, why héve they
exhibited no interest in béing involved in that
process?
A, Well -~

MR. EISINGER: Object to the form.

THE WITNESS: - They are just investors.
They are not involved in doing those sart of things,
BY MR. CAMPBELL: |
Q. You understand that they are members of the
management committee, right? ' |
A. Well, I think it's a mahageﬁént of the
partnerships, ndt'of the park. |
Q. So they have nothing to do with the

management of the park at all?

A, ~ No.

Q. But that's not what your documents say, is
it? |

A. I'm, I'm not sure about that. But, no,.

they are not involved in the day-to-day operation. The
management committee votes on things if we are going to
sell the park or if we're going to divide the

partnerships or...

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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DISTRICT COURT

" CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN

child, LELAND GARDNER,

Plaintiffs,

vs.

- GARDNER, .on behalf of minor

Case No.: A-15-722259-C
Dept. No.,: XXX

HENDERSON WATER PARK, LIC dba

Nevada limited liability

company; WEST COAST WATER

PARKS, LLC, a Nevada limited
liability company; DOUBLE OTT
WATER HOLDINGS, LILC, a Utah

limited liability company;

DOES I through X, inclusive;
ROE Corporations I through X,

inclusive; and ROE Limited

)
)
)
)
)
)
)
)
COWABUNGA BAY WATER PARK, a )
)
)
)
)
)
)
)
)
)

Tiability Company I through X, )

inclusive,

Defendants.

REPORIER 'S TRANSCRIPT OF MOTION FOR SUMMARY JUDGMENT AS
TO CLAIMS AGAINST WEST CQAST AND DOUBLE OIT
BEFORE THE HONORABLE JUDGE JERRY WIESE

DEPARTMENT XXX :
TUESDAY, SEPTEMBER 13, 2016
9:15 A.M,

Reported by: Amber M. Riggio, NV CCR No. 914

Amber M. Riggio/ CCR No. 914
(702)927-1206 « amberriggiolgmail.com

Pursuant to NRS 239.0%53,

illegal to copy without payment.
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 APPEARANCES
For the Plaintiffs: :
- BY: COLBY J. WILLIAMS, ESQ.

BY:  SAMUEL,R. MIRROVICH, ESQ.
CAMPEFLL & WILLIAMS |
700 South Seventh Street
Las Vegas,‘ Nevada 89101
(702) 382-5222
Jewlcampbellandwilliams.com
stmcampbel landi LLiams. cam

For the Defendants:
BY: PAUL F. EISINGER, ESQ.
BY: ALEXANDRA B. McLEOD, ESQ.
THORNDAL ARMSTRONG DELK BALKENBUSH & EISINGER
1100 East Bridger Avenue
Lasy Vegas, Nevada 89101
(702) 366-0622 |
pei singer@thorndal .com

amcleod@thorndal .com"

*x % k% k X

_ Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com
Pursuant to NRS 239.053, illegal to cepy without payment.
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IAS VEGAS, NEVADA; TUESDAY, SEPTEMEER 13, 2016
AM. :

&

* 0 %0
* M *
O %
*H **

PRO NGS
* *

B < B

THE OOURT: Gardner versus Henderscn Water
Park.

We've been arguing this case a lot lately.

MR, WILLIZMS: Good morning, Your Honor.

THE QOURT: Good morning. ‘

MR. WILLIAMS: Colby Williams, Bar No. 5549,
on behalf of the plaintiffs.

MR. MIRKOVICH Good morning, Your Honor.
Samuel Mirkovich, Campbell & Williams, on behalf of the
plaintiffs. | | |

THE COURT Good morhing;

l\B McIEOD: Good mornlng, Your Honor.
Alexandra McLeod from Thorndal Armstrong on behalf of
defendants, Bar No. 8185.

MR. EISINGER: Paul Eisinger on behalf of the
defendants as well, Bar"No. 1617,

THE OCOURT: Good morning.

So it's on for motion for smmnaxy judgment as
to the claims égainst defendants West Coast and Double
Ott. Right? The argument is that their —-- I guess
their owners are members of the LIC but — I understand

the arguments. I think I've already ruled on this once

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy without payment.
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but.

MS. McIEOD: We agree, Your Honor, - but —

TIE OQOURT: I'm happy to hear wha_gtevervyou‘
want to tell me. _ ' ' |

MS. McLEOD: The only difference betweeﬁ this
and what we've previously discussed is we're talking
about member LICs instead of individual managing
members, but we believe that, particularly since the
Court tock it under advisement the first time the issue
was considered, that it's been decided and it's |
consistent with the prior rﬁling. We believe summary
Jjudgment is appropriate here.

THEF GDURI' »Convince me .othefwise.

MR. WILLIAMS: I'm going to do my best, You:'
Honor . | .

THE oomu' And just so we're all clear, I'm
not saying that there can't be an alter ego claim at
Some poiht in time.  I'm just saying at this point I
haven't been shown that there's evidence of that, and T
don't think that's what you're bringing is an aiter ego
claim. |

MR. WILLIAMS: Right.

THE QOURT: You're bringing it as a direct
negligence claim against the members.

MR. WILLIAMS: That's exactly right, Your

Amber M. Riggio} CCR No. 914
(702)927-1206 « amberriggio@gmail.com

Pursuant to NRS 235.053, illegal to copy without payment.
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Honor. They're distinct theories of liability. That's

~ what we've presented to you with respect to the

‘individual defendants. The only claim that we're

asserting here against the member LLCs is the direct
theory of liability, and that's premised on a body of
case law Vthat emanates from the corporate field. And

if Your Honor —— I knox& you're familiar with'it. We've
been here before. But in‘light of the fact that I've
got to convince you, Your Honor, I'd like to go through

and sort of make my points for the record because it's

- an important issue to us.

_So with that, the Court's familiar — the
basisbf their argument is that two statutes, NRS

86,3,71 »Which states that no members or managers' of an
LIC can be reSponsible for the debts or liabilities of

an LIC, and then 86.381 which says that members can't
‘be named in a proceeding against the LLC. Aand that's .j

the basis for their argument, and they state in their
motion it's purely a legal issue.  We agree with that.
And that's an important thing to raise because I think

they changed Course in the reply brief, and I'll get to |

that in a minute.

' Your Honor's familiar with us having raised
this issue before in the context of the seven

individual defendants who are members of the management

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com
‘Pursuant to NRS 239.053, illégal to copy without payment.

GARDZ289



Nej (o0] ~J [e)} w > w [N =

NN N NN R R R B R R Bl
g & W N P O W 0w 9 o6 U a W N~ O

A-15-722259-C - 09/13/2016'

committee. We sought to add them as individual
defendants.  Your Honor declined motion for leave to
amend. 'Respectfﬁlly, we think that decision was
incorrect, and we have filed a writ on that. That is
pending before the Nevada Supreme Court. We've yet to
hear,' but that's out there. | | _
.~ THE COURT: That actually doesn't hurt my

feelings. | |

MR. WILLIAMS: : Ch.

THE OQOURT: So, I mean, I'm fine —

MR, WILLTAMS: Sure.

THE COURT: -— with that. If they tell me —

MR. WI‘.I'.LIANB Yeah. 7

THE COURT: — I need to include them, I'11 -
include -them. | R
} MR, WIILIADB 'No, Your Honor, I don't thlnk
that 1t does. Because having been familiar with Your.
Honor in the ‘past, I know your main concern is gettiﬁg
the issue right based on the facts and the law that are
presented to you and that's —

THE COURT: I try.

‘MR. WILLIAMS: Respectfully, I'm trying to
tell you why I think that denying their summary
Jjudgment ‘motion now is the right .decisionv..

And why do I say that? Because, Your Horior,

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy without payment.
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I'll be the first tell you that the Nevada Supreme

Court hasn't addressed this issue in the context of LIC -

members but it has addressed it in the context of
corporate officers. 2And recall, Chapter 78, which-

governs corporations, has a very similar statute to the -

 one they're invoking here in the context of LICs.

That's 78.747 and that says no Stockholder,‘director,

_or officer of a corporation is individually liable for -

a debt or liability of the corporation; very similar to
86.371. But in the Semenza case that we've given you,
the Nevada Supreme Court stated that éorporate officers

can be individually liable for tortious conduct that

they engage in personally regardless of that statute,

- and we're saying that principle applies equally in the

context of LICs.
And, Your Honor, the point is, is that when a

corporate officer either directs, participates in,

authorizes, or ratifies negligént or otherwise wrongful

conduct, that officer can be Sued individﬁally
regardleSS of the fact that they may be operating
through the corporate forum. Thét's what thé Semenza
case says. Judge Dawson, United States'District~CQurt
for the District of Nevada, has recognized that
principle in applying Nevada‘law. And so have many

other authorities. We've given those to you, and I

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy without payment.
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~ know you've read them. They're in the cases that we've

_cited. So have a number of legal authorities,

"Fletcher Cyclopedia Corporations.” This — we're not

asking ybu to adopt something novel. This is SOmething

‘that's been established. One of the cases, the Morgan

case we cite from New Hampshire, actually characterizes
it as hornbook law.

So, Your Honor, when they cite in their reply

brief —— I think it's on Page 4 —— they twice say LLCs

are designed to provide a corporate style —— the actual
quote is, "Limited liabilities are business entities
created to provide a corporate-style liability shield."

Totally agree. I totally agree with that. But, Your

- Honor, the point is, is that it's not absolute immunity

for‘corporaté officers, and that's what they'ré asking

you to do in the context of LLC members.

The Nevada Supreme Court has said that's not

the case when it comes to‘corporations. We're saying,

Your Honor, apply that principle in the context’of LiCs

as many other courts have, and we've given you a number

of cases on that. I mehtioned’a couple here just for
the record. Judge Jones sittihg in federal court
applying Nevada law in the USA Commercial Mortgage
case; said that two managing members of LLCs ~— exactly

what we're dealing with here — were liable, personally

Amber M. Riggio, CCR No. 914
(702)927-1206 « amberriggio@gmail.com

Pursuant to NRS 239.0353, illegal to copy without payment.
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liable, for the tort of cOnversion that was found to
have been committed by their LIC.

So it's been recognized in Nevada. It's been

~recognized in a number of other states. I'll just

mention, for the record; the Utah Court of.Appeals in
the D'Elia case that we gave\yoﬁ-sort of succinctly
summarizes it, and I'll just quote because I think this
encapsulates what our position is. |
| "We are persuaded by those authorities that
hold that both limited llablllty members and

corporate officers should be treated in a

similar manner when they engage in tortlous

conduct We therefore conclude that

Harrison’s 1mp051tlon of personal llablllty

on corporate officers who partlclpate in a

corporation's tortioue acts also applies to

limited.liability members or managers."

Your Honor, that's wbatvwefre asking you to
adopt here. That case was decided in 2006.  Double
Ott, one of the LLCs we're talking about here, is a
Utah LLC that was formed after that decision. So it's
not a question ofeit being unfair notice'or this is
something new that we're asking the court to do.

'So that's our argument. In reply, there's a

couple of points that are made that I think are worth

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy without payment.
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addressing, and this is what I had talked about when I
said they sort of shifted gears.: They‘characterize it
as a purely legal issue. We agreed'wiﬁh that. Does
Chapter NRS 86'preVent us from naming’these'LLC‘members
as individual defendants? In'the‘feply, what you see
them do is they start arguiné the evidence; deposition
testimony, there's no evidence to support that they're
liable. Your Honor; that wae never raised. If you
want to get into a debate on the'faCtual issues on’
whether there's a basis to nafe them, we can have that
discussion later. 1But most respectfully, I think that
was a new matter raised in reply, and if the Court's at

all inclined to rely on that — and I don't know that

it is — but if it was, we'd request-the’opportunity to

brief it. because dlscovery s still 901ng on and I just
don't  think it's proper.
THE COURT: I think I looked at it as a legal

- issue, and I thlnk that —

MR. WILLIAMS : nght

THE COURT: — my prior deeiSion was based on
the statutes. . o

MR. WILIJAMS:e'Right;

And so let's talk about that because that's
the seque 1 wanted to move to next, law of the case.

You see in the brief they're talking about

Amber M. Riggio, CCR No. 914
(702)927-1206 ¢ amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy without payment.
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this is the law of the case; you've decided it. Your

Honor has just told me to convince you. Your Honor,

~law of the case doesn't apply with respect to your
‘decision on the denial of‘our leave to amend, most

‘respectfully. ‘Law of the case is a principle that is

invoked when an appeliate court makes a:decision that
then bécdmes bindinngn the lower court when it goes
back for further_proceedings or on a subsequent appeal.
Trial courts don't create iaw of the case, and it's not
jﬁSt me telling you that. There's a case Byford versus
State of Nevada, 116 Nev. 215, trial court decisions
can be reviéited'atvany time up until the entry of
final judgnent. That's also Found in NRCP 54(b).

| So with respect to your prior decision, I°
respéét iﬁ, wé followed it, we'ré challénging it to the
egtent‘that we can;‘but most respectfully that does not
bind you here. It doesn't.

So, Yoﬁr,Honor;_you also see in the reply
brief that we're reWriting the statute or that we're
rehdering it meaningless. Most respectfully, we are
hot. We are not. This is a very well settled
principle‘we're asking you to adopt. It doésn't need
to be spelled out in the statutes. Again, if you want
to look at ﬁhe D'Elia case, the Utah case I've talked

to you about, it says this because other defendants

Amber M. Riggio, CCR No. 914
(702)927-1206 « amberriggio@gmail.com

Pursuant to NRS 239.053, illegal to copy WwWithout payment.
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have raised it. "Wait a minute. The statute doesn't

say that you can sue us, so that means you can't.” No.

Again quoting, Your Honor, "Nonetheless,
other states have determined that even absent an
express statutory exception, a member or'manager'of a

limited liability company can be held liable for

tortious acts."  We're asking you to simply apply that.

Now, does it render the statute meaningless?

No. If an LIC enters into a contract, the individual

‘member manager isn't liable for performing that
contract. If the LIC breaches that contract, the LLC
member manager isn't responsible for whatever damages

are found to have occurred. If, for example, there's

something in the everyday conducting of business,

‘payroll taxes aren't paid or scmething like that, the

individual member manager isn't liable. That's what

the statute iS'geared toward. We aren't talking about

doing aWay with that. We're talking about the
individual actor engaging in tortious acts. They can
be sued, Your Honor. | |

_ And,-again, I'll just close'withAthe public
policy 6f it. Your anor, if it is correct that their
pdsition prevails and that the member or manager of an
LIC is absolutely immune from liability, absolutely -

immune, you're creating a license to engage in all

Amber M. Riggio, CCR No. 914
(702)927-1206 » amberriggiolgmail.com
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sorts of wrongful conduct knowing you can't be held

liable for it. That doesn't exist in corporate law, it -

~doesn't exist in partnership law, and I'm confident,

Your Honor, the legislature did not intend for that to
apply in the context of limited liability companies.
I'm happy to answer any other questions that
you may have.
THE COURT: It sounds like the argument is
based on the case law and the interpretation of |
diffefent judges as it.felates to corporatevimmuhity;

You want me to find that the statute that says that a

party ~4'or.a:member of an LIC can't be a party, youf"

say that.yOuden't want to rewrite the statute. But
what you're really telling me is that I can't apply the

statute stfictly as it says because there are cases

“that sayvsomething different in the corporate realm.

- Am I.understénding that right?
 MR. WILLIAMS: I think so, Your Honor. Let
me see iva can clarify it; But, again, one of the
things youAsay,'Wéll, there's no Nevada case on this.
I agree. | .
THE QOURT: Right.
MR. WiELIAMS: I agree. But Your Honor is a
lohghtime practitioner. How much time did you spend in

federal court? A_lot,.I know, as we all have. And

Amber M. Riggio, CCR No. 914
(702)927-1206 + amberriggiolgmail.com
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oftentimes —— we're in Nevada. Admittedly there's some
gaps where the court is a busy court — the Supreme
Court -I'm talking about —- and hasn't addressed

| everything. And so what does the federal court do?

When thére'S‘a point of state law raised in federal
court that hasn‘f been decided by the'State’s highest
court, they have to predict. Ckay? And they make that
prediCtion based on the other authorities that are Qutv
there. SO»whatVI'm telling you is, Your Honor, it's

sort of a building block. The building block that does

| exist in Nevada that is binding case law is that the

Nevada Supreme Court has said despite the statute that

givés corporate officers certain types of protection

frdm:liability, regardless of that statute, we are

~still articulating the principle that when an officer

engages in — you'know, personally engages in tortious

| conduct, they can be sued. That S bulldlng block one.

- Now, in Nevada we haven't gotten to the

second part where they take that principle and apply it

in the context of LLCs, but many other courts,
including the U.S. District Court for the District of
Nevada interpreting Nevada law has said that principle

in corporate law is so well settled it makes perfect

“sense to apply it in the context of limit liability -

companies and their members. That's what I'm asking

Amber M. Riggio, CCR No. 914
{702)927-1206. « amberriggioRgmail.com
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you to do. And I understand the Nevada Supreme Court
hasn*t dqne‘it yet['but as a trial couft you're faced
all the time with having to make decisions where there
may not be law from Nevada yet. You have to make a
call on it and we'll see, ybu know, obviocusly whether
it's my writ or if they have to — if you rule in my

favor and they have to take an appeal, we'll see who's

right. But, Your Honor, that's what I'm asking you to
do. | |
THE COURT: I understand.  The problem is S

this. The Supreme Court has told myself and other

~ Judges in the past that when there's a statute that is

clear and unambiguous_—— and I think this is — you -

have to enforce the staﬁute, and it's not up to the
courts to rewrite the law, it's up to the législature.
So we‘ré —— I think in the past I have tried to fix
things that I‘thought were screwed up in the laws, and
the Supreme Court has said not to do thét.
.~ So I don't feel comfortable doing it iﬁ this

case based on‘what'some federal judges have done. S0 I
think I'm going to grant their motion for today. Just
add this to the writ if you want.

MR. WILLIAMS: Right. We will.

THE OOURT: And, unfortunately, I think what

the Supreme Court's going to tell you is that it's

Amber M. Riggio, CCR No. 914
(702)927-1206 « amberriggiofgmail.com
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going to be up to the legislature if they need to

change the law.

MR. WILLIAMS: Well, most respectfully, Your

Honor, with —~ just to finish the record, in the
Semenza case théy didn't do that. I iriean, théy just —

it's —— that statute existed. They made the finding

that they did. So most respectfully. I would disagree

with that. 7 ‘

THE COURT: I think the statute in the
corporate realm is a little bit different than the LLC
statute. |

MR. WIELIAMS: ;YOuf_Honor ;f =

MS. McI.EOD Yes, Your Honéf.

MR. EISINGER: ves, Your Honor.

MR. WILLIABB — we _réspectfully diségree
with that, but I understand‘ the Court's ruling and
we'll take it up. | | -

THE COURT: All right.

MR. EISINGER: We '.l‘l vprepare' the order and

run it by counsel.

THE COURT: Okay. Thanks, quys. Have a good .

day.
MS. McLEOD: Thank you, Your Honor.
(Whereupon, the proceedings concluded at 9:30

a.m.)
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ATTEST: ‘FULL, TRUE, AND ACCURATE TRANSCRIPT OF

- PROCEEDINGS.

/8/ Amk&er ngglo, NS&’@CR No. 914

Amber M. Riggio, CCR No. 914
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THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER
PAUL F. EISINGER, ESQ.
Nevada Bar No. 1617
ALEXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinger@thorndal.com
E-Mail: amcleod@thorndal.com
Attorneys for Defendants, ‘
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, L1LC,
DOUBLE OTT WATER HOLDINGS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER,
on behalf of minor child, LELAND GARDNER,

Plaimiiffs,
V8. B

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, a Nevada
limited liability company; WEST COAST WATER
PARKS; LLC, a Nevada limited liability company;
DOUBLE OTT WATER HOLDINGS, LLC, a Utah
limited liability company; DOES I through X,
inclusive; ROE CORPORATIONS I through X, and
ROE Limited Liability Company I through X,
inclusive, = -

Defendants.

 CASENO. A1S121250-C

.FOR SUMMARY JUDGMENT AS
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Date of Hearing;: : : Sept. 13,2016 at 9:00 a.m.

For Plaintiffs: | I Colby Williams, Esq.and
' : Samuel R. Mirkovich, Esq. of
CAMPBELL & WILLIAMS

For Defendants: _ _ Paul F. Eisinger, Esq. and :
Alexandra B. M°Leod, Esq. of

THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER

Defendants’ Motion for Summary Judgmeni as to Claims Against West Coast and Double

OTT, having come on for hearing before the above-entitled Court on the 13" day of September,

2016, at the hour of 9:00 a.m.; and this Honorable Cotrt having considered all of the papers and |

pleadings on file herein, as well as the argument of _counscl for the parties hereto; and good cause
appearing therefor; |
THE COURT HEREBY FINDS as follows:
1 FINDINGS OF FACT |
1. Defendant, Henderson Waier Park,‘ LLC does business as Cowabuhga Bay Water
Park, and oversees the Water park’s opéraﬁons.

2. Defendants (Movants), West Coast Water Parks, LLC and Double OTT Water

Holdings, LLC are each members of Henderson Water Park, LLC, |

3. Plaintiffs and Defendants each concur there are no facts about the cémpany
su'ucturé in dispute and therefore, this legal issué is ripe for defermination.

4. This Court finds that the Nevada Revised Statutes pmtéct members of an LLC, not
only from debts incurred by an LLC, but also from liabilities incurred by the LLC. NRS 86.371
indicates that *...no member or manager of any limited-Hability company formed under the laws

of this State is individually liable for the debts or liabilities of the company.” (emphasis added).
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| against Henderson Water Park, LLC dba Cowabunga Bay Water Park

Gardner v. Henderson Water Park LLC ef al.
Case #A-15-722259-C Re 6/16/2016 Hearing

5. Nevada Revised Statue 86.381 states “4 member of a limited-Jiability company is

not a proper party to proceedings by or aguinst the company, except where the object is to enforce |

the member’s right against or lisbility to the company.” (emphasis added)

Therefore, THE COURT HEREBY CONCLUDES as follows:
I CONCLUSIONS OF LAW
1. NRS 86381 is clear on its face and unambiguously sets forth that “A member of
a limited-liability company isnota proper péfty to_proégedings » agaizist the company..,”
2. Defendanis, West Coast and Double OTT, as members of a limited-liability

company, specifically Henderson Water Park, LLC, fall within the scoﬁé of NRS Chapter 86

and the absolute statutory protechon of NRS 86. 381, and are not proper parties to the proceedings

3. _ Thxs Court has previously ruled in this case in favor of upholding the protections
to members of LLCs. See this Court’s July 5, 2016 Order benymg' Plaintiffs’ Motion for Leave
to Amend Complaint, on file herein. - |

4, It is for the Nevada Legislatmre, if it so chooses, not the courts, to revﬁite a élear
and unambiguous statute dealing with ﬁmitea-nabimy companies. |

5. For these reasons, Summéuy Judgment is GRANTED in favor of Defendants, |

West Coast Water Parks, LLC and Double OTT Water Holdings, LLC.

Page 3 of 4

GARD304



10
i
12
13
14
15
16
17
18
19

20

By

6. The caption will be amended to reflect the dismissal of Defendants, West Coast |

Gardner v. Henderson Water Park, LLC etal. |

Case #A-15-722259-C Re 6/16/2016 Hearing

Water Parks, LLC and Double OTT Water Holdings, LLC from this action.

Respectﬁxllj’ submitted by:

THORNDAL ARMSTRONG
DELK BALI§NBUSH & EISINGER

N ’

PAUL F. EISINGER, ESQ-”
ALEXANDRA B. MSEEOD, BS@

1100 E. Bridger Avenug, P.0O. Box 2070

Las Vegas, Nevada 89125
Attorneys for Defendonts

Approved as to form and content by:

CAMPBELL & WILLIAMS

‘By____REFUSED T0O SIGN
1.COLBY WILLIAMS, ESQ.

- SAMUEL R. MIRKOVICH, ESQ.

700 South Seventh Street
Las Vegas, Nevada §9101
Anorneys for Plaintiffs
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NEOJ ’ ' Q%“ t.M

THORNDAL ARMSTRONG DELK CLERK OF THE COURT
BALKENBUSH & EiSINGER
PAUL F. EISINGER, ESQ.
Nevada Bar No. 1617
ALEXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinger@thordal.com
E-Mail: amcleod{@thorndal.com
Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE OTT WATER HOLDINGS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, | CASENO. A-15-722259-C
on behalf of minor child, LELAND GARDNER, DEPT. NO. XXX

Plaintiffs,
VS. .
| ' 2 | NOTICE OF ENTRY OF ORDER
HENDERSON WATER PARK, LLC dba GRANTING MOTION FOR
COWABUNGA BAY WATER PARK, a Nevada | SUMMARY JUDGMENT AS TO
limited liability company; DOES I through X, - | DEFENDANTS WEST COAST AND
inclusive; ROE CORPORATIONS 1 through X, and { DOUBLE OTT ONLY

ROE Limited Liability Company I through X,
mclusive,

Defendants.

PLEASE TAKE NOTICE that on October 10, 2016, District Court Judge Jerry A Wiese,

II, executed the Order Granting Motion for Summary Judgment as to Defendants West Coast|'

and Double OTT Only. This Order was filed with the Clerk of the Court on October 10, 2016.

Page 1 of 3

GARD306



O©. 0 ~3 N Wt R W N e

R I T S T Y T T O S g U VU IS i G VG
® 9 & L RO RN S S D 0 ao RN oA S

~ A true and correct copy of that filed Order is attached hereto as Exhibit “A”.

DATED this ] 3th day of October, 2016.

THORNDAL, ARMSTRONG, DELK,
BALKENBUSH & EISINGER

/s/ Paul F. Eisinger

PAUL F. EISINGER, ESQ.

Nevada Bar No. 1617

ALEXANDRA B, M°LEOD, ESQ.

Nevada Bar No. 8185

1100 East Bridger Avenite, P.O. Box 2070
Las Vegas, NV 89125

Attorneys for Defendants, :
HENDERSON WATER PARK, LLC

dba COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE OTT WATER HOLDINGS, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of October, 2016, serviceiof the foregoing NOTICE
OF ENTRY OF ORDER GRANTING MOTION FOR SUMMARY JUDGMENT AS TO
DEFENDANTS WEST COAST AND DOUBLE OTT ONLY was made upon the following
parﬁes via electronic sefvice through the Eighth Judicial District Court’s Odyssey E-File and

Service System:

Donald J. Campbell, Esq.

Samuel R. Mirkovich, Esq.
CAMPBELL & WILLIAMS

700 South Seventh Street

Las Vegas, NV 89101

Attorneys for Plaintiffs,

PETER and CHRISTIAN GARDNER
on behalf of minor child,

LELAND GARDNER

/s/ Bonnie Jacobs

An Employee of THORNDAL, ARMSTRONG, DELK,
BALKENBUSH & EISINGER ' '
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" Electronically Filed
10/10/2016 11:15:50 AM

ORDR - o Q%**‘Az“' e
THORNDAL ARMSTRONG DELK B CLERK OF THE COURT
BALKENBUSH & EISINGER ’
PAUL F. FISINGER, ESQ.
Nevada Bar No. 1617
ALEXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
- Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinger@thorndal.com
E-Mail: amcleod@thorndal.com
Attorneys for Defendants,

| HENDERSON WATER PARK, LLC dba

COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, | _ v :
on behalf of minor child, LELAND GARDNER, CASENO. A-15-722259-C

: DEPT. NO. XXX

Plaintiffs, '

vSs. . ‘ .

' | ORDER GRANTING MOTION
HENDERSON WATER PARK, LLC dba_ s FOR SUMMARY JUDGMENT AS
COWABUNGA BAY WATER PARK, a Nevada TO DEFENDANTS WEST COAST

limited lability company; WEST COAST WATER AND DOUBLE OTT ONLY
PARKS, LLC, a Nevada limited liability company;
DOUBLE OTT WATER HOLDINGS, LLC, a Utah
limited liability company; DOES I through X,
inclusive; ROE CORPORATIONS I through X, and
ROE Limited Liability Company I through X,
inclusive, '

Defendants.
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Date of Hearing: | Sept. 13, 2016 at 9:00 a.m.

For Plaintiffs: J. Colby Williams, Esq. and
Samuel R. Mirkovich, Esq. of
CAMPBELL & WILLIAMS

For Defendants: Paul F, Eisinger, Esq. and
o Alexandra B. M°Leod, Esq, of
THORNDAL ARMSTRONG DELK
- BALKENBUSH & EISINGER

Defendants” Motion for Summary Judgment as to Claims Against West Coast and Double

OTT, having come on for hearing before the above-entitled Court on the 13¥ day of September, |

2016, at the hour of 9:00 a.m.; and this Honorable Court having considered all of the papers and
pleadings on file herein, as well as the argument of counsel for the parties hereto; and good cause
appearing therefor; - |

THE COURT HEREBY FINDS as follows:

| I FINDINGS OF FACT

1. Defendant, Hendemon Water Park, LLC does busmess as Cowabunga Bay Water
Park, and oversees the water park’s Operatmns }

2. Defendants (Movants), West Coast Water Parks, LLC and Double OTT Water
Holdings, LLC are each members of Henderson Water Park, LLC,

3. Plamntiffs and Defgndants each concur theré are no facts about the company
structure in dispute and therefore, this legal issue is ripe for determination.

4. This Court finds that the Nevada Revised Statutes protect members of an LLC, not
only from debts incurred by an LLC, but also from liabilities incurred by the LLC. NRS 86371
indicates that “,..no member or manager of any limited-Kability company formed under the laws

of this State is individually liable for the debts or liabilities of the company,” (emphasis added).
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Gardner v. Henderson Water Park, LLC et al.
Case #A-15-722259-C Re 6/16/2016 Hearing

5. Nevada Revised Statue 86.381 states “A member of a limited-liability company is
not a proper party to proceedingsrby or against the company, except where the object is to enforce:

the member’s right against or liability to the company.” (emphasis added)

Therefore, THE COURT HEREBY CONCLUDES as follows:

.~ CONCLUSIONS OF LAW

. NRS 86.381 is clear on its face and unambiguously sets forth that “A member of |

a limited-liability company is not a proper party to proceedings ... against the company...”

2. Defendants, West Coast and Double OTT, as members of a limited-liability-

company, specifically Hénderson Water Park, LLC, fall within the scope of NRS Chapter 86 |

and the absolute statutory protection of NRS 86.381, and are not proper partiés to the proéecdings'
against Henderson Water Park; LLC dba Cowabunga Bay Water Park,

) Thls Court has previously ruled in this case in favor of upholdmg the protec‘aons
to members of LLCs. See this Court's July 5, 2016 Order Denying Plaintiffs’ Motion for Leave
to Amend Complaint, on file herein.

4, Itis for the Nevada Legislaﬁn'e, if it so chooses, not the courts, o re'_write a clear
and unambiguous statute dealing thh limited-liability comi:anies.
5. For these reasons, Summaty Judgment is GRANTED in favor of Defendants,

West Coast Water Parks, LLC and Double OTT Water Holdings, LLC.
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6. The caption will be amended to reflect the dismissal of Defendants, West Coast

Water Parks, LLC and Double OQTT Water Holdings, LLC from this action.

Respf;ctﬁxlly submitted by:

THORNDAL ARMSTRONG
DELK BALRENBUSH & EISINGER

A\
By /;/\7?
PAUL F, EISINGER, ES :
ALEXANDRA B. MCEEOD
1100 E. Bridger Avenue,
Las Vegas, Nevada 89125
Attorneys for Defendants

By
J.COLBY WILLIAMS, ESQ. -
SAMUEL R. MIRKOVICH, ESQ.
700 South Seventh Street

Las Vegas, Nevada 891061
Arntorneys for Plaintiffs

P.O.Box 2070

Approved as to form and content by:

CAMPBELL & WILLIAMS

. Case #A-15-722259-C - Re 6/16/2016 Hearing

Gardner v. Henderson Water Park, LLC et al.

REFUSED 10 SIGN
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A b S

CLERK OF THE COURT

NEOJ

CAMPBELL & WILLIAMS.
DONALD J. CAMPBELL, ESQ. (1216)
F-mail: dic@cwlawlv.com ‘
SAMUEL R. MIRKOVICH, ESQ. (1 166?)
E-mail: srm@cwlawlv.com

700 South Seventh Street

Las Vegas, NV 89101

Tel: (702) 382-5222 :
Fax: (702) 382-0540 o .

Attorneys for Plainnﬁ's

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, )
on behalf of minor child, LELAND GARDNER, ) Case No.: A-15-722259-C
) Dept. No.: XXX
- Plaintiffs, : '
S NOTICE OF ENTRY OF ORDER

HENDERSON WATER PARK, LLC dba

COWABUNGA BAY WATER PARK, a Nevada )
limited liability company; WEST COAST WATER )
PARKS, LLC, a Nevada limited liability company; )
DOUBLE OTT WATER HOLDINGS, LLC, a Utah )
limited liability company; DOES I throngh X, )

{|inclusive; ROE Corporations I through X, inclusive; )

and ROE Limited Liability Company IthroughX, )
inclusive,

e A A

Defendants.

Please take notice that on the 1st day of November, 2016, an Order Granting Plaintiffs’
Moﬁon‘ for NRCP 54(b) Certification of Order Granting Defendants’ Motion for Summary

Judgment as to Claims Against West Coast and Double Ott, was duly entered in the above entitled -

.....

.....
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CAMPBELL & WIiLLIAMS
ATTORNEYS AT LAW '
700 BOUTH SEVENTH BTREET, LAS VEGAE, NEVADA 80101
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matter, a copy of which is attached as “Exhibit 1” and by this referenced made part hereof.

' DATED this 2* day of November, 2016.

CAMPBELL AND WILLIAMS

By:_/&/ Sam Mirkovich
- Samuel R. Mirkovich, Esg. (1 1662)
700 South 7th Street
Las Vegas, NV 89101
Telephone: (702) 382-5222
Facsimile: 702-382-0540

Attorney for Plaintiffs

CERTIFICATE OF SERVICE

- Pﬁrsuant to NRCP 5(b), 1 certify that T am an employee of Campbell & Williams, and that
on this 2“" day of November, 2016, I cansed the foregoing document entitled NOTICE OF ENTRY
ORDER to be served upon those persons des1gnated by the parties in the E-Service Master Llst for
’r.he above-referenced matter in the Eighth Judicial District Court eFiling Systcm in accordance with

the mandatory elecu'omc service reqwrements of Administrative Order 14-2 and the Nevada

Electronic Filing and Conversion Rules;

By: /s/ Lucmda Martinez
An Employee of Campbell and Wﬂhams

Page 2 of 2
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CAMPBELL & WILLIAMS
: ATTORNEYS AT LAW

fhones 0225732 @ Fas 702.282.0540

700 SOUTH SEVENTH STREET, LAg Viaas, MEvaDA 83101

www_ campbotinndwiliisnn,cam

fron

L B~ e TR « W ™, TR N VS B o]

. S S S ] R ) Sont pd et
ﬁﬁ@&i'ﬁﬁb.—-ox@&q'&maswmg

Electronically Filed

11/01/2016 101212 AM -

CAMPBELL & WILLIAMS i
DONALD J. CAMPBELL, ESQ. (1216) i $ a5
dic@ewlawlv.com C1LERK OF THE COURT
SAMUEL R MIRKOVICH, ESQ. (11662) EERR

cwlawlv.com
700 Sowth Sevanth Street
Las Vogas, NV §9101
Tel: (702) 382-5222
Fax: (702) 382-0540

ORDG

Atorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, )
on behalf of minor child, LELAND GARDNER, ) Case No.: A-15-722259-C

) Dept. No.: 30X
Plaintiffs, ) : :
) ORDER GRANTING PLAINTIFFS’
vs. ) MOTION EOR NRCF 54(b) :
: ) CERTIFICATION OF ORDER
HENDERSON WATER PARK, LLC dba ) GRANTING DEFENDANTS™

COWABUNGA BAY WATER PARK, aNevada ) MOTION FOR SUMMARY
Limited lisbility company; WEST COAST WATER ) JUDGMENT AS TO CLAIMS -
PARKS, LLC, a Nevada limited Hability company; ) AGAINST WEST COAST AND
DOUBLE OTT WATER HOLDINGS, L1.C, a Uzh) DOUBLE OTT

limited liability company; DOES I through X, 3

inelusive; ROE Corporations I through X, inclusivé;)

and ROE Limited Lisbility Company I throngh X, )

inclusive,

Defendants.

et Mgt e

The master before the Court is Plaintiffs’ Motion for NRCP 54(b) Certification of Order | -

Granting Motion for Summary Judgraent as to Cleims against Defendants West Coast and Double

Ott and Order Shortening Time. The Court, having reviewed the papers andpleadinésonﬁiein v

this matter and having heard the oral argument of counsel on QOctober QO, 2016, and good cause
appearing and with no just reason for delay, hereby rules as follows:
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®  Pax; 702,382.0540

www.catmpbollaud wlltinma.com

700 SOUTH SEVENTH STREET, LAS VEGAS, NEVADA 88101
Prose: W12,342.5222

CAMPBELYL & WILLIAMS
ATTORNEYS AT LAW

- N Y T - T X T YR

L N - . ¥ I Tt S T N ]

21

L FINDINGS

1. On October 10, 2016, the Court entered the Order Granting Defendants’ Motion for

Shoriening Time, Sy
: : { L
2. Therein, the Coust ruled that Defendants, West Coast and Double OTT, as

members of & limited-liahility company, specifically Henderson Water Park, LLC, fall within the

paties to the proceedings against Hernderson Water Park, LI.C dba Cowsbunga Bay Water Park. As
a result, ﬁlc Court granted summery judgment in favor of Defendmrts West Coast and Double
OTT, and completely dismissed them from the case.
I  ORDER |

IT 1S HEREBY ORDERED AND ADJUDGED THAT:

L. There being no just reason for delay, the Court herebj dstermines, directs and
certifies that final judgment is entered in favor of Defendzmts Double Ott Water Holdings, LLC
and West Coast Water Parks, LLC pussuemt to NRCP 54(b).

$ JEREYAWIBSEB
Kpproved as to form and content by:

'IHORNDAL ARMSTRONG et al.
ERITY,
| AASEA K aa
| Ponald J. Gafnpbd]l, Esq. (1216) Pl B FisingeT, Bsq. (1617)
| Samue]l R Mirkovish, Esq. (11662) - Alexandra B. McLeod, Bsq. (8185)
H outh Seventh S 1100 E. Bridger Ave.
Las Vegas, Nevads 89101 ; A Las Vegas, Nevada 29101 .
Artorneys for Plaintifis ‘ Attorneys for Defendants
2

Summary Judgment as to Claims against Defendants West Coast and Double Oft and Order |

scope of NRS Chapter 86 and the absalute statutory protection of NRS 86.381, and are notpmpm:"
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Phone: 702.382.5222 &  Prx: 702.382.0540
www.campbellsndwililams.com

CAMPBELL & WILLIAMS
ATTORNEYS AT LAW )
700 SoUTH DEVENTH STRERT, LAS VEGAS, NEvana 89101

-~ 21

(93 o W |3

Lo ‘" R -

10
11

12 }

14
15
16
17
18
19
20

22

24
25

27
28

Electronically Filed
11/62/2016 10:52:14 AM

NOAS . ;"
CAMPBELL & WILLIAMS % 3 flriisin
DONALD J. CAMPBELL, ESQ. (1216) ‘ :

Fe@ewlawly.com CLERK OF THE COURT
SAMUEL R. MIRKOVICH, ESQ.{(11662) .

srm@cwlawly.com

700 South Seventh Street

Las Vegas, NV 89101

Tel: (702) 382-5222

Fax: (702) 382-0540

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, )

on behalf of minor child, LELAND GARDNER, ) Case No.: A-15-722259-C
' ‘ : ) Dept. No.: XXX
Plaintiffs, )
o ) NOTICE OF APPEAL
vs. )
)
HENDERSON WATER PARK, LLC dba )
COWABUNGA BAY WATER PARK, aNevada )
limited liability company; DOES I through X, )

inclusive; ROE Corporations I through X, inclusive;)
and ROE Limited Liability Company I through X )
inclusive,

Defendants,

g

.....

.....

.....

.....

.....
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& Fax: 7023820540

Phone: 702.382.5227

CAMPBELL & WILLIAMS
ATTORNEYS AT LAW
700 SOUTH SEVENTH STRERT, LAS VEGAS, NEVADA BO101

www.catnpbelisndwilliams.com

W0 N Y W s W N

10

1

12
13
14
15
16
17
18
19
20
2
2
23
2%

25

27

28

Claimns Against West Coast and Double Ott,” notice of entry of which was filed and e-served on

Please take notice that Plaimiffs Peter Gardner and Christian Gérdne:r, on behalf of minor
child, Leland Gardner hereby éppcal to the Nevada Supreme Court from the “Order Granting
Motion for Summary Judgment as to Defendants West Coast and Double Ott Only,” notice of
entry of which wés filed and e-served on October 13, 2016 (attached hereto as Exhibit “17). This
appeal is procedurally proper pursﬁant to the Court’s “Order Granting Plaintiffs’ Motion for

NRCP 54(b) Certification of Order Granting Defendants’ Motion for Summary Judgment as to |

November 2, 2016 (attached hereto as Exhibit “2”).

DATED this 2nd day of November, 2016.

CAMPBELL & WILLIAMS

By /s/ Donald J. Campbell
Donald J, Campbell, Esg, (1216)
Samuel R, Mirkovich, Esq. (11662)
700 South Seventh Street

- Las Vegas, Nevada 89101

Attorneys for Plaintiffs
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Phone: 702.382.5222 & Pax: 702.382.0540
www.campbebiandwilliams.com

CAMPBELL & WILLIAMS
ATTORNEYS AT LAW
700 SOUTH SEVENTH GYREET, LAS VEGAS, NEVAGA 89101}

(728 o WM

2 3 N

10
1
12
13
14
15
16
17
18
19

20

22
23
24
25
26
27
28

CERTIFICATE OF SERVICE |
Pursuant to NRCP 5(b), I certify that 1 am an employee of Campbell & Williams, and
that on this 2nd day of November, 2016 I caused the foregoing document entitled Notice of
Appeal to be served upon those persons designated by the parties in the E-Service Master List
for the above-referenced matter in the Eighth Judicial District Court eFiling System in
accordance with the mandatory cleclxoxﬁc service requirements of Administrative Order 14-2 and

the Nevada Electronic Filing and Conversion Rules.

{8/ Lucinda Martinez
An Employee of Campbell & Williams
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{ ALEXANDRA B. M°LEOD, ESQ

Electronically Filad
10/13/2018 05:01:01 PM

NEOJ % i&ﬁ““‘"

THORNDAL ARMSTRONG DELK : . ' CLERK OF THE COURT
. BALKENBUSH & EISINGER ‘ C o .
PAUL F_EISINGER, ESQ.

Nevade Bar No. 1617

Nevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315 -

Mail To:

P.O. Box 2070

LasV NV 89125-2070
Tek: (705%33566-0672
Fax: (702) 366-0327
E-Mail: peising orndal.com |
E-Mail: amcleodi@thormdal.com
Atlorneys for Detendants, :
HENDERSON WATER PARK, LLC dba -
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE O’I'I‘ WATER HOLDINGS 1LIc

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, | CASENO. A-15-722259-C
on behalf of minor child, LELAND GARDNER, DEPT. NO., XXX

_ " Plaintiffs,
V8. ! . . .
NOTICE OF ENTRY OF ORDER
,HENDPRSON WATER PARK, LLC dha - | GRANT EEG Vlii'l‘j@ﬁ FOR .
COWABUNGA BAY WATER PARK, a Nevada SUMMARY JUDGMENT AS TC

limited lability company; DOES Ithrough X, - | DEFENDANTS WEST COASTAND |-
Hinclustve; ROE CORPORATIONS I ﬂirough X, and DOUBLE OTT ONL :

ROE Limited Liability Company I tbmugh
mclumve,

Defendamts,

|| and Double OT' Only. This Order was filed with the Clerk of the Court on October 10, 2016.

PLEASE TAKE NOTICE that on October 10, 2016, District Court Judge Jerry A. Wiese,}~

TI, executed the Order Granting Motion fi_)r Sumrnary 3udgmcnt as to Defendants West Coast

Page 1 of 3
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- Atrue and correct copy of that filed Order is attached hereto as Exhibit “an

DATED this 13th day of October, 2016.

THORNDAL, ARMSTRONG, DELK,
BALKENBUSH & EISINGER

/s/ Pl F. Bisinger

PAUL F. EISINGER, ESQ.

‘Nevada Bar No. 1617

. ALEXANDRA B. M°LEOD, ESQ.
Nevada BarNo. 8185 -
1100 East Bridger Avenue, P.O. Box 2079
Las Vegas, NV 89125
Attorneys for Defendants,
HENDERSON WATER PARK, LLC
dba COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE GTT WATER HOLDINGS,; LLC.

Page 2 of 3
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| PETER and CHRISTIAN GARDNER

[y
COND

CERTIFICATE OF ‘«)ERVI(‘E .
1 hereby cart:fy that on ﬁw 13th day of October, 2016, service of the forcg«:»m‘> NOTICE

OF ENTRY OF ORDER GRANTING MOTION FOR SUMMARY JUDGMEN’_I‘ AS TO
|| DEFENDANTS WEST COAST AND DOUBLE OTT ONLY was made upon thé foilowiﬁg
partu:s via electronic service through the Elghfh Judiciel District Court’s Odyssey E-File ancﬁl

Semce System

Douneld J. Campbeli, Esq,
Samuel R. Mirkovich, Esq. -
CAMPBELL & WILLIAMS
700 South Seventh Street

Las Vegas, NV 89101
Attorneys for PlaintiiYs,

on behalf of minor child,
LELAND GARDNER

/s’ Bonnie Jacobs

An Employee of THORNDAL, ARMSTRONG, DELK,
BALKXENBUSH & EISINGER

Page 3 of 3
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o LAW OFFICES .
THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER
A PROFESSIONAL CORPORATION
www.thomdalcom

EXHIBIT A
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ORDR ‘
THORNDAL ARMSTRONG DELK

BALKENBUSH & EISINGER
PAULF. EISINGER, ESQ. -
Nevada Bar No, 1617

| ALEXANDRA B, MCLEOD, ESQ.

Nevada Bar No. 8185 _
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail Ta: -
PO, Box 2070
Las Vegas, NV §9125-2070
Tel: (702) 366-0822
Fax: (T02) 366-0327
BE-Mail: peisinger@thorndal.com
E-Mail: amcieod@thomdal.com
Attomeys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

Electronicafly Filed -
- 1D/10/2018 11:15:50 AM

Qb

CLERK OF THE COURT _

DISTRICT COURT

CLARK COUNTY,NEVADA =

PETER GARDNER and CHRISTIAN GARDNER, |

oa behalf of minor child, LELAND GARDNER.
Plaintiffs,

¥S. - _ »

HENDERSON WATER PARK, LLCdba .

COWABUNGA BAY WATER PARK, a Nevada

Jimited Hability company; WEST COAST WATER

PARKS, LLL, a Nevada limited liability company;
DOUBLE OTT WATER HOLDINGS, LLC, a Utsh
limited lisbility. company; DOES I through X,

inclusive; ROE CORPORATIONS I through X, and

ROE Limited Lishility Company I through X,
inclusive,

Page 1 of4

CASENO. A-15-722259-C

~ DEPT.NO. XXX

_ QRDER GRANTING MOTION

FORS Y JUD AS

FOR SUMMARY JUDGMENT AS
TQ DEFENDANTS WEST COAST

AND DOUBLE OTT ONLY -
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Deteof Hemring: T Sept13, 2016 90am
For Plaintiffs; A . 1. Colby Williams, Esq, and
L . Samued R. Mirkovich, Esq. of
_ CAMPBELL & WILLIAMS
ForDefedants: - Paul F. Eisinger, Bsg. and -
- | * | Alexandra B. M*Leod, Esg. of

THORNDAL ARMSTRONG DELK
' BALKENBUSH & EISINGER

Dci’enéants Motion for Summary Judgment as to C!azms Aginst West Coast and Doublz
OTT, having come onfarhemngbefmethe above—ennﬂed szrtouihe 3% dey of September,

?Olﬁ.atthehourofgﬁﬂm,anéﬂnsHonombleCouﬂhavmgconsxderedaﬂofﬂwga@ersand , '
_p.eadmgsonﬁiehermn,asmﬂasﬂmazﬂmnmtefcounselﬁarthepm‘h&shm audgesdcause

' appﬂanng thexefor

THE COURT HEREBY FINDS as fbl‘lnws
1  FINDINGS OFFACT B

1. Defendant, Henderscn Water Park, LLC does busmms a8 Cowabnnga Bay Water

Park, and oversees the water park’s cpe:aums ,
2. Defendats (Movants), wat Coast Watar Packs, LLC and Doub!c OTT Water

| Holdings, LLC are each members of Hendersun Water Park, LLC.

3. P}amhﬁ's and Defendanis eas:h conear the:e are 1o &cts ahom the compam
structure in dispute and therefore tinslfagi issus 1snpef0rdetmnmanon.

4. TknchmﬁndsthattbeNevadaRevwedStaﬁnespmtectmhemofan&C,nm
only from debis mm:red by an LLC, but also from Tabilities mm;rred by the LLC. WRS 86.3_71
indicates that *...no member or manager of any ﬁﬁﬁmd;ﬁébﬂity company formed under the laws
of this State is individually liable for the debts or lisbilities of the company.” (emphasis added).

Page 2 of 4
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V Guordnerv. Henidersen Water Park, LLC et al.
Case #A-15-720259-C  Re 671672016 Hoaring

5. Nevada Revised Statue 86.381 states “4 member of a limited-liability conspany is
| not a proper party o pmeeeﬁings.by or against the company, except whese the object is to enforce
the member's right against or liability to the company.” (emphasis added) ‘

Therefore, THE COURT HEREBY CONCLUDES as follows:
I_I. - CONCLYUSIONS OF LAW

1. NRS 86,381 is clesr on its fw:e and unmnbzguously sets forth that *A member of
2 limited- lmbxhty cmnpany is not amperparty to proceedings .. agamstthe company...”
2. Defendants, West Cosst and Double OTT, as members of a limited-ligbility
company, specifically Henderson Water Park, LLC, fall within the scope of NRS Chapter 86
and the sbsolute staiutory protection of NRS 86.381, and are nat proper parties to ﬁ;epmceeéings
against Hegdman Watér?ark;ﬂﬂc!ba(i‘owahuﬁga Bay Water Park, ' '

3. This Court bas prevzonaiy raled in this c&e in favor of uphnldmg the protections
to members of LLCs. See this Courts July 5,2016 Ordzr Denying P!amtiﬂ's Moucn for {mve

to Amend Complamt, on file herem.
and unambiguons statute dealing with Himited-Jiability cbmpanies.

5. ‘For these reasons, Summary Jndgment is GRANTED in favor of Defendants,

West Coast Water Parks, LL.C and Double OTT Water Hoidmgs LLC

Page 3 aid

4, 1t is for the Nevada Legislature, if it so chooses, not the courts, to rewrite a clear
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Gardnar v, Henderson Weter Purk, LIC et o,

Case #A-15-722255-C Re 6/16/2016 Hearing |

6. The caption will be amended to refiect the dismissal of Defendants, West Coast
Water Parks, LLC and Double OTT Witer Holdings, LLC from this action.
| dayof____,2016

A WIESETL
OURT JUDGE, DEPARTMENT 30

Respectinlly submitted by: o Appmvadlas to form and content by:
‘THO AL ARMSTRONG - CAMPBELL & WILLIAMS.

DEL BALRENBUSH & EISINGER ' S

LoD 4 R , o ,

By A By . REFUSED TOSIGN
PAUL F. EISINGER, ES : I. COLBY WILLIAMS, ESQ.
ALEXANDRA B. 0 a - SAMUEL R. MIRKOVICH, ESQ.
1100 E. Bridger Avemig, P.0. Box 2070~ 700 South Seventh Strest :
Las Vegas, Nevada 89125 - - e Les Vegas, Nevada 89101

Attorneys for Deféndants S Atiorneys for Plaintiffs

Page 4 of 4
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ATTORNEYS AT LAW

CAMPBELL & WILLIAMS
TOO SOUTH BEVENTH STYREEY, LASVEGAS, NEVADABS IO

Fhosws 702.382.8223 & Faxt WL3B2.05400

| I

L3

ICO v R e

BeMandwitilame.com
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24
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{inchusive,

Electronically Filed

- 11/02/2016 09:32:47 AM
NEOJ , Y
CAMPBELL & WILLIAMS % i‘ﬁég"“"‘“"~ |
E-mail: dj v.eom - ‘
SAMUEL R MIRKOVICH, ESQ. (11662)
E-mail: srm MR
700 South Seventh Street
Tas Vegas, NV 89101
Tel: (702) 382-5222 . ,
Pax: (702)382:0540 .
Astorneys for Plamfzﬁ's ‘
DISTRICT COURT -
CLARK COUNTY, NEVADA

PETER GARDNERMCHRISM GARDNER, ¥
on behalf of miror child, LELAND GARDNER, ) CeseNo.: A-15-722259-C

_ -} Dept No.: XXX
Plaintiffs, - » )
. ' ) NOTICE OF ENTRY OF ORDER
Vvs. ).
)
HE’*JDERSON WATER PARK,LLC dba )
COWABUNGA BAY WATER PARK, 2 Nevada - )

imited liability compeny; WEST COAST WATER )
PARKS, LLC, a Nevada [imited Jiability company; )
DOUBLE OTT WATER HOLDINGS, LLC, a Utah )
Iimited liebility company; DOES I farough X, . )]
inclusive; ROE Corporations I through X, inclusive; )
and ROE Limited Lisbility Compeny | through X,

¥
;
Defendants. )
)

Please take notice that on the 1st day of November, 2016, an Order Granting Plaiutiffs’

Motion for NRCP S4(b) Certification of Order Granting Defendents® Motion for Summery

Tndgment as 1o Claims Against West Coast and Double Ott, was duly emtered in the above entitled |

.....

.....

- Pagelof2
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ATTORNEYS AT LAW

CAMPBELL & WILLTAMS
T00 SOUTH SRVENTH BIRERY, LA Viltag, Nevana 88101

hellandwiiams. con

Fhoem 7023823211 » T ARIBR0940

. wRwW.Dem

[y
S

WO 1 W B W

uu.hmw‘_wc

P

et
L2,

ﬁf:%ﬁ":‘;%%'a“o

24
25

2% §

27

28

matier, & CODY ObelCh}SﬂﬁBLh&das “Exhibit 17 andby thxsrefmenmdmadepaztherwf: :
 DATED this 2™ day of Novembez, 2016. _ :
' CAMPBELL AND WILLIAMS

Bv f&/Sam
- Sammel R Mitkoyvich, Fsq. (11662)
700 South 7th Strest
Las Vegas, NV 89101
- Telephone: (702) 382-5222
Facsimile: 702-382-0540

- Aftorney for Plamify

cmm‘léATE- OF SERVICE
4 Pursuamta\IRCPS{b),lcemﬁfaatlamauemployeeofCagmbeﬁ&Wxﬂmns,mdﬂm
on this 24 day of?%vember, 2016, I caused the foregemg document entitled NOTICE OF ENTRY
(}RDERto be sezvedupon ahusepersons daslgnaxadbv the pazﬁes in the E-Service Masier List for

| ?he abeee—refemed metier in the E1ghib Iudzx.,al District Court eFﬂmg System in accondance with |

the mandztory elecironic s:mr:ce requxremmrs of Admustr&we Order 14-2 and the chada 7 .

E}sctmmc Fﬂmg and Cmrverswn Rul&

Bv s/ Lucinde Martiner
Axn Employee Au Exployee of Campbell and Wﬂhmns

| Pach-on :
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CAMPBERLIL & WILLIAMS
ATTORNEYS AT LAW

TOO Bolrnd Srvint Srannt, LAs Veaas, NEYADA 89103

PRivg: TEOABLS222 @ s 7003830540

WHy campboitanstwiiin npvon

Lo T T T+ R O T

~3

\]

Eisctronically Fied
1A 2016 101212 AM

ORBG

CAMPBELL & WILLIAMS .

' DONALD 1. CAMPBELL, BSQ. (1216)
| die@ewlawlv.com ' ,  CLERK OF THE COURT
SAMUEL R. MIRKOVICH, ESQ. ¢ 15&2)

am@cwlawiv.com

700 South Seventh Street

Las Vegas, NV 89101 :

Tek: (KQ2) 382-5222 ‘ .

Fax: (702)382-0540 -~ R

drtorneys for Plainifs
DBISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER, ) :
on behalf of minor child, LELAND GARDNER, ) CaseNo.: A-15-722259-C

3 Dept.-No.:XXX
Plaintiffs, 3
. -~} ORDER GRANTING PLAINTIFFS>
va. ) MOTION FOR NRCP 54(b) S
. ) CERTIFICATION OF ORDER
HENDERSON WATER PARK, L1.C dha ) GRANTING DEFENDANTS

COWABUNGABAY WATER PARK, aNevada ) MOTION FOR SUMMARY
Fivafted Lsbdiity comppany; WEST COAST WATER ) JUDGMENT A8 TO CLAIMS
PARKS, LLC, a Nevada fimiied lishility company; } AGAINST WEST COAST AND
DOUBLE OTT WATER HOLDINGS, LIC, a Utah) w

limited liability company; DOES I firough X, )

inctusive; ROE Corporations I throngh X, inclesied;)

snd ROE Limited Tiability Conpany 1 through X,

}
g .
Defendants. )j

Tie matir befors the Court is PLAmifs’ Motion for NRCP 54(5) Cxuiiaticn of Order
Grenting Motion for Summary Judgment as to Claims ageinst Defendants West Coest and Donbls
wm%mmmrmmammmmmpm sadplwdmgsonﬁem
this satéer sad having heard the oral argament of counsel on October 20, 2015, nd good camse
eppearing and with no just reason for delay, hereby rales as follows:

Qs’wﬁw»?
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" CAMPBELL & WILLIAMS
ATTORNEYS AT LAW

TOO SUTH BEVENTH STRERY, Las VEGAR, NIvALA B0 101
) Phoust WELH2.8222 & Py 702,382.0540

www, eamybeltctud witiinns.com

Woed S @y W g W R

ot
[ou]

il

L FINDINGS

Shortening Time, - B : . A

2 Tharein, fhe Cout rled fhst Defindaats, West Cosit snd Doubls OTT, es
messbens of e Tiited-liability compety, Specifically Henderscn Water Park, LLC, 1 within the
mﬁmm%mmmmmmmssm,mﬂmmm
'mwmmm@mﬁmme?&mmcmmem As
& resul, the Court granted summery Jodgment in avor of Defendats, West Cosst and Dostile
OTT, and completely disimissed then from the case. R
I ORDER |

IT IS HEREBY ORDERED AND ADJUDGED THAT: |

I Thers being oo Jost resson o delay, e Cowrt hereh§ determns, directs mnd
certifies that fimal jodgment is extersd in favor of Dafindants Dotble Ot Water Holdings, LLC

1| and West Coast Water Parks, 11.C pusant to NRCP 54(h)..

| B6nald J. Bsq.{1216) ' PRl B+Fising: 5]
Sany Mirkovish, Esq. (11662) Alexandre B, McLeod, Bsg. (8185)

. South Seventh § - 1190 B. Bridger Ave. '
Las Vegas, Nevads 89101 : Las Vegas, Nevads 88101

Asorneys for Plaintiffs | Atiorneys for Defendanss

L. On October 10, 2016, the Cour emtered the Order Granfing Defindsmss’ Mofion for |
Swmmery Todgment as to Cleims agwinst Defondamis West Cosst sod Double Oft and Order|
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Case No. 70823

IN THE SUPREME COURT OF THE STATE OF @Xc‘f@ﬁicaﬂy Filed
Nov 07 2016 02:19 p.m.

Elizabeth A. Brown
PETER and CHRISTIAN GARDNER, on behalf of minor cH#l€K0f fipyeme Court
GARDNER,
Plaintiffs-Petitioners,

V.

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN
AND FOR THE COUNTY OF CLARK; and THE HONORABLE JERRY A.
WIESE II, DISTRICT JUDGE

and

HENDERSON WATER PARK, LLC DBA COWABUNGA BAY WATER
PARK, WEST COAST WATER PARKS, LLC, AND DOUBLE OTT WATER
HOLDINGS, LLC
Defendants-Real Parties in Interest,

Extraordinary Writ from the Eighth Judicial District Court of the State of Nevada,
in and for County of Clark

PETITIONERS’ REPLY APPENDIX - VOLUME 1

Donald J. Campbell, Esq.
Philip R. Erwin, Esq.
Samuel R. Mirkovich, Esq.
CAMPBELL & WILLIAMS
700 South Seventh Street
Las Vegas, Nevada 89101
Telephone: (702) 382-5222
Counsel for Plaintiffs-Petitioners

Docket 70823 Document 2016-34721
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MSJID
THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER
PAULF. EISINGER, ESQ.
Nevada Bar No. 1617
ALEXANDRA B. MLEOD, ESQ.
Nevada Bar No, 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinger@thorndal.com
E-Mail: amcleod@thorndal.com
Attorneys for Defendants,

HENDERSON WATER PARK, LLC dba

COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

DISTRICT COURT
CLABRK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN
GARDNER, on behalf of minor child, LELAND
GARDNER, - ‘ S

Plaintiffs,
vs.

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, a
Nevada limited liability company; WEST
COAST WATER PARKS, LLC, a Nevada
limited liability company; DOUBLE OTT
WATER HOLDINGS, LLC, a Utsh limited _
liability company; DOES I through X, inclusive;
ROE CORPORATIONS I through X, and ROE
Limited Liability Company I through X,
inclusive,

Defendants.

Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATER |
PARK, WEST COAST WATER PARKS, LLCv (bereinafter “West Coast™), DOUBLE OTT
WATER HOLDINGS, LLC (hereinafter “Double OTT™), (also collectively “Defendants” or the
“Water Park Defendants™), by and through their counsel of record, THORNDAL,

Page 1 of 8

Electronically Filed
08/12/2016 03:28:47 PM

%;.W

CLERK OF THE COURT

CASE NO. A-15-722259-C
DEPT. NO. XXX

MOTION FOR su%g JUDGMENT
A LAIMS AG

DEFENDANTS WEST COAST AND
DOUBLE OTT

Date of Hearing:

Time of Hearing;
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THORNDAL ARMSTRONG
BERX BUKINGUSH & ESSINGER

ARMSTRONG, DELK, BALKENBUSH & EISINGER, do hercin submit their Motion for
Summary Judgment as to Claims against Defendants West Coast and Double OTT in the above-
entitled action pursuant to Nevada Rules of Civil Procedure 56, and Nevada Revised Statutes
§586.371 and 86.381. |

This Motion is made and based upon all of the papers and pleadings on file hcrem, the |

Points and Authorities hereinafter to follow, and such oral argument and testimony as this

Honorable Court may entertain at a hearing of the subject Motion, if so desired.

- RESPECTFULLY SUBMITTED this \ 7 day of August, 2016.

THORNDAL; ARMSTRONG, DELK,
BAJ%E/NBUSH & EISINGER

PAUL .EISINGER, ESQ.

Nevada Bar No. 1617

ALEXANDRA B, M‘LEOD, ESQ

Nevada Bar No, 8185

1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125

Attorneys for Defendants, -

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

Page 2 of 8
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DK Balksnaten & st

9:0 O%.m./p.m..said day, or as soon thereafler as counsel can be heard.

NOTICE OF MOTION
TO:  ALL PARTIES HERETO; and
TO: - COUNSEL OF RECORD FOR ALL PARTIES HERETO:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will |
bring the above and foregoing MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS |

AGAINST DEFENDANTS WEST COAST AND DOUBLE OTT on for hearing'before the
above-entifled Court on the L3 day of SEPTEMBER | 2016, at the hour of

RESPECTFULLY SUBMITTED this {3”day of August, 2016.

THORNDAL, ARMSTRONG, DELK,

B?USH & EISINGER

PAUL F. EISINGER, E Q

Nevada Bar No. 1617
ALEXANDRA B. M°LEOD, ESQ
Nevada Bar No. 8185
1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125 :

 Attomeys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

Page 3 of 8
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undisputed: namely that Henderson Water Park, LLC is a NRS Chapter 86 limited liability

POINTS & AUTHORITIES
L - INTRODUCTION AND SUMMARY OF ARGUMENT

Plaintiffs’ July 28, 2015 Complaint named Henderson Water Park, LLC which does

business as Cowabunga Bay, and oversees the park’s operations. Plaintiffs also named two other

fimited liability companies that are each members of Henderson Water Park, LLC: West Coast |

Water Parks, LLC and Double OTT Water Holdings, LLC. Defendants West Coast and Double
OTT seek summary adjudication that they are improper defendants in light of longstanding
Nevada law and statutory protections for managers and members of limited-liability compénies
found at NRS 86.371 and 86.381. _

"In oréer for any of Plaintiffs to maintain this action against West Coast and Double
OTT, Plaintiffs MUST overcome the absolute protections of NRS Chapter 86, which they

cannot do. Unlike corporations, which may be pierced under very limited circumstances, there

are no statutory exceptions which aliow one to “pierce” a limited-liability company. While the |

protections under Chapter 78 (pertaining to corporations) are extremely strict—in fact, piercing
a corporation has only been allowed one time in Nevada in the past 20 years—the protections

under Chapter 86 pertaining to LLC’s are absolute. NRS 86.381 unambiguously sets forth

that, “A member of a limited-liability company is not a proper party to procesdings... against

the company...” Furthermore, an analysis of the statutory construction shows that while

Chapter 78 groirides specific statutory authority fo “pierce” the corporate veil, there is no such

statutory authority within NRS Chapter 86.
This Court has previously ruled in favor of upholding the protections to members of

LLCs. making that the law of the case. (See this Court’s July 5, 2016 Order Denying Plaintiffs’
Motion for Leave to Amend Complaint, not attached here pursuant to EDCR 2.27[e]).

Furthermore, all material facts weighing on the question of LLC-member- liability are
company, made up of a Washington LLC (West Coast Water Park, LLC) and a Utah LLC

(Double OTT Water Holdings, LLC). See EXHIBIT A, Business Entity Information Print-Out
from the Nevada Secretary of State. The question whether West Coast and Double OTT are

Page 4 of 8
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proper defendants in light of the protections of NRS Chapter 86 is purely a legal issue, ripe for
the Court’s determination.

. BACKGROUND STATEMENT OF _KELEVANT FACTS

This lawsuit was brought on July 28, 2015 by Peter and Christian Gardner on behalf of :

their son, Leland Gardner. Leland was a six-year-old kindergarten student who was not wearing |

a life vest at the time of a near drowning in the wave pool at the Cowabunga Bay Water Park on
May 27, 2015. The Complaint describes the incident as occurring during an after school
playdate with a classmate hosted by the classmate’s father, William Ray, but states a sole cause
of action for negligence against the Water Park Defendants. |

II.  WHENNO ISSUE OF MATERIAL FACT EXIST, THE MOVING PARTY IS
ENTITLED TO JUDGMENT AS A MAT? EROF LAW :

Summary judgment is proper if the pleadings, depositions, answers to interrogatories,

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any m_atérial fact and that the moving party is entitled to a judgment as a matter of law.
NRCP 56(c); see also Dermody v. City ofReno, 113 Nev. 207, 931 P.2d 1354 (1997); Bish v,
Guaranty Nat1 Ins. Co., 109 Nev. 133, 848 P.2d 1057 (1993); Butler v. Bogdanavi;:h, 101 Nev.

449, 451, 705 P.2d 662, 663 {1985); and Wiltsie v. Baby Grand Corp., 105 Nev. 291, 774 P.2d

432 (1989). Furthermore, since Nevada substantially has adopted the Federal Rules of Civil
Procedure, federal case law interpreting the operation of those rules becomes persuasive. Here,
the movant is the Defendant and, accordingly, the procedure set forth by NRCP 56 is as follows:

~ (a) For defending paréy. A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought may, at any time move with
or without supporting affidavits for a summary judgment in his favor upon all or -
‘any part thereof. : : .

As the Nevada Supreme Court reminded us in Wood v. Safeway, Iné., 121 Nev. 724, 121
P.3d 1026 (2005), Rule 56 should not be regarded as a “disfavored procedural shortcut.” Most
importantly, the Court dispelled the notion that even the “slightest doubt as to the opcraﬁve
facts” can preclude summary judgment by explicitly abrogating the slightest doubt standard
from Nevada jurisprudence. /d. at 1031. “While the pleadings and other proof must be construed

in a light most favorable to the nonmoving party, that party bears the burden to “‘do more than

Page 50f8
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simply show that there is some mctaphysical doubt’ as to the operaﬁve facts in order to avoid
summary judgment being entered in the moving party’s favor v Id

- Wood v. Safeway is also mstzuct:ve that “the substantive law conivols whlcb factual
disputes are material and will preclude summary Judgment,k other factual disputes are irrelevant”

Id. (quoting Liberty Lohby, 477 US at 248). Since the substantive law which controls here is

NRS 86371 and 86.381 and no facts about the company structure are in dispute, it is '

deferentially submitted that Defendants West Coast and Double OTT are entitled to judgment as

g matter of law,

IV. - BECAUSE LLCs EXPRESSLY PROTECT MEMBERS FROM LIABILITY FOR
COMPANY OBLIGATIONS, WEST COAST AND DOUBLE OTT ARE
IMPROPER DEFENDANTS '

When Plaintiffs named West Coast and Double OTT in addition to Henderson Water

Park, LLC, they failed to recognize longstanding Nevada law which insulates the member
companies from direct liability; Specifically, NRS 86,381’s absolute protection of members of

an LLC is cleaf: “A_member of a limited-liability company is net a proper party te
proceedings by or against the company, except where the object is to enforce the member's

right against or liability to the company.” (emphasis added) Moreover, NRS 86.371 similarly

sets forth that, “Uniess otherwise provided in the articles of orgamzanon or an agreement signed

|1 by the member or manager to be charged 1o member or manager of any LLC formed under the

law of this State is individually liable for the debts or liabilities of the compauy. * Under the|

absolute protections of NRS Chapter 86, there is simply no basis to break through the
protections of Henderson Water Park, LLC to maintain an action against West Coast or
Double OTT

Iy

111

111

111

111

i

Page 6 of 8
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V.  CONCLUSION

WHEREFORE, because it is for the Nevada Legislature, not its courls, to rewrite the
LLC statute to allow piercing of the company veil, Defendants West Coast and Double OTT are
protected from direct liability by NRS Chapter 86 as-members of Henderson Water Park, LLC.

For these reasons, summary judgment in favor of Defendants West Coast and Double OTT is.
warranted in the case at bar. '
RESPECTFULLY SUBMITTED this | . day of August, 2016.

THORNDAL, ARMSTRONG, DELK,
BALKENBUSH & EISINGER

Verd o

PAU SINGER, ESQ.
Nevada Bar No, 1617
ALEXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8185 »
1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125
Atiorneys for Defendants,

' HENDERSON WATER PARK, LLC dba

- COWABUNGA BAY WATER PARK,

WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

Page 7 of 8
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THONUNDAL ARMETRONG
bax BUKENBLEH & Essovas

CERTIFICATE OF SERVICE 7
Pursuant to NRCP 5(b}2)(D) and EDCR 7.26(2)(4) 1 hezébyccrtify that on the w
day of August 2016, 1 served a copy of the above and foregoing MOTION FOR'
SUMMARY JUDGMENT AS TO CLAIMS AGAINST DEFENDANTS WEST COAST
AND DOUBLE OTT to the fo}lowmg parties via electronic service through the Exghth

Judicial District Court’s Odyssey E-File and Service System

Donald J. Camgbeﬂ Esq.

Samuel R. Mirkovich, Esq.

CAMPBELL & WILLIAMS

700 South Seventh Street

Las Vegas, NV 89101

Attorneys for Plaintiffs,

PETER and CHRISTIAN GARDNER on
behalf of minor child, LELAND GARDNER

Page 8 of 8
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HENDERSON WATER PARK, LLC

S ' Calculate List Fees
(Cﬁpi?m::?px) 5 _FnmarF riandy ) 'é aukmsi':m‘;mm
SR b St . SIS 2530%2550)
Business Entity lnformatian
Status:| Active Flie Date: | /82013
Type: mm““““‘“‘”""“’m Entity Number:| E03077220135
Ciralifying Stata: | RV Listot Officers Dua: | B/3112016
Wanaged By:| Managing Memmbers Expication Dals:
NV Business ID: | NV20131474862 Business License Exp; | 83112016
Additional information
Central ndiex Key: |
Registered Agent Information
' Name:{ GORDONLAWLLES Adress 1:} 6655 S CIMARRON STE 200
Address 2: City:| LAS VEGAS '
State:| NV Zip Code:| 88113
Phone: Fax:
Mallirig Address 1; Nofing Acidross 22
- Walling Gity: Waliing State: | NV
Walling Zip Coder:
Agent Type: | Commercial Reggistared Agant - Limited-Liahillly Corporation
_ Jurisdiction: | NEVADA ] Status: | Active
msmmmwwmummmmﬂmw
MWMRMWM

Flnanciat !niorma!lon

No Par Stiare Cout: | 0 | CapitalAmount|s0
No stock records founcd for this compary
=] Officers [1 include Inactive Officers
Managing Mernber - DOUBLE OTT WATER HOLDINGS, LLC '
Adcross thmomuwmaamusmzsamd Address 2:
City:| NORTH OGDEN State: | UT
Zip Code; | B4414 Country:} USA
Status: | Active _ Ermail
Managing Mernixr - WEST COAST WATER PARKS, LLC
Address 1: cgsconﬂu&mmmcm Addros 2
City: [ TUKWILA - State:| WA
ZipCoda: | 98188 Counbry:| USA
Status: | Active | Emally
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Electronically Filed
08/29/2016 02:26:09 PM

Q%«*W

CLERK OF THE COURT

OPPS ,

CAMPBELL & WILLIAMS

DONALI}J. CAMPBELL, ESQ. (1216)
dici@ewlawlv.com

SAMUELR. MIRKOVICH, ESQ. (1 1662)

sim@cwlawly.com

700 Scuth Seventh Street
Las Vegas, NV 89101
Tel: (702) 382-5222

Fax: (702) 382-0540

Attorneys for Plaintiffs
| DISTRICT COURT
CLARK COUNTY,NEVADA

PETER GARDNER and CHRISTIAN GARDNER, )

on behalf of minor child, LELAND GARDNER,; ) CaseNo.: A-15-722259-C
: } Dept. No.: XXX
Plaintiffs, ) :
) PLAINTIFFS' OPPOSITION TO
Vs, - ) MOTION FOR SUMMARY

A ) JUDGMENT ASTO CLAIMS ~
HENDERSON WATER PARK, LLC dba ) AGAINST DEFENDANTS WEST
COWABUNGA BAY WATER PARK, a Nevada ) COAST AND DOUBLE OoTT

limited liability company; WEST COAST WATER )

PARKS, LLC, a Nevada limited liability company; ) Date of Hearing: Septamber 13,2016
DOUBLE OTT WATER HOLDINGS, LLC, a Utah) Time of Hearing: 9:00 a.m.

limited liability company; DOES I through X, )

and ROE Limited Liability Company Ithrough X, )
inclusive,

Defendants.

T

Plaintiffs, by and through their undersigned counsel, hereby submit the following|
Opposition to Motion for Summary Judgment as to Claims against Defendants West Coast and
Double Ott. This Opposition is made and based upon the papers and pleadings on file herein, the

exhibits attached hereto, and the Points and Authorities that follow.

....
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POINTS AND AUTHORITIES
L INTRODUCTION ..

On May 5, 2016, Plainiffs filed their Motion for Leave to File Amended Complaint and,
in part, sought to assert direct claims fo; negligence against the seven (7) individuals who |
personally served on the Management Committee of Defendant Henderson Water Park, LLC
CHWP™).! Tobe clear, Plaintiffs did not seek to hold these individuals lizble for the debts and |
obligations of HWP or ébtain recovery simply by virtue of the fact that the individuals were
managers of HWP. Rather, in thelr proposed Amended Complamt, Plaintiffs alleged that these
individuals actively managed the operations of HWP and, in that capacity, authorized, du'ecﬁed,
ranﬁed'and participated in the grossly negligent and illegal conduct that forms the basis of the
Complaint. As a result, Plaintiffs asserted that the seven (7) individuals committed tortious acts :
for which they are personally liable. .

On June 30, 2016, His Honor denied Plaintiffs’ Motion for Leave to File Amended |
Complaint in its entirety. As to Plaintiffs’ direct. claims for negligence against the individ;xai.
managers, the Court ruled that said individuals were wholly iramune from liabﬂ'@ because NRS
86.371 provides “no member or m;;nager of any limited—liability company formed under the laws
of this State is,ixdividuaﬂy liable for the debts and liabilities of the company.” See Order Denying
Motion for Legve to File Amended Complaint (on file). In doing so, the Court disréga_rded
abundant case law and other persuasive legal authority holding that a member or .manager of an

LLC can be held personally liable for his, her or its own tortious conduct that was committed on

! Plaintiffs also requested leave to plead the alter ego doctrine againsthWP and its

member-LLCs, West Coast Water Parks, LLC (“West Coast”) and Double Ott Water Holdings,

LLC (“Double Ott”). Plaintiffs alleged that HWP and its member-LLCs disregarded the

corporate entity such that Plaintiffs should be permitted to pierce the corporate veil to obtain

recovery from seven (7) individuals who owned Cowabunga Bay water park. The alter ego

doctrine constituted a separate and distinct route to liability against these individuals that was not

related to Plaintiffs’ direct claims for negligence. :
2
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behalf of a LLC. Because the Court abused its discretion by deﬁ)’ing leave to bring direct claims
for negligence against the individual managers, Plaintiffs filed ‘their Petition for Writ of
Mandamus, which is currently pending before the Nevada Supreme Court. See Ekhibit “1,”
Petition for Wﬁt of Mandamus, | |

Here, Defendants ask this Court to double-down on its prior ruling and enter » sumumary
judgment in favor of West Coast and Double Ott on groundé that the entities are members of HWP
and, therefore, immune from tort Lisbility under NRS 86.371 and 86381. In reality, however,
Defendants have given this Court the oppormnity,tb correct the clear error in its earlier ruling on
Plainﬁffs’ Moﬁon for Leave to Amend. In point of fact, the ovetwhelming weight of case law and
other legal authority unequivocally demonstrates that & member or ﬁmna’ger of an LLC can be held
lable for his, her of its ow fortious conduct. More importaatly, the Nevada Supreme Court has |
explicitly stated that an officer or director of a corporation may be liable for his or hef own tortious |
Qonducx despite the exxstenoe of NRS 78.747, which, Iﬂce NRS 86.3’?1, states “no stockholder,
director or officer of a corporation is individually lisble for a debt or liability of ‘tl';e corporation...”
Respectfully, His Honor’s prior order on Plaintiffs’ Motion forv Leave to.Amem:i isat odds with the
numercus legal auﬂmnnes that have addressed this issue. Allowing ﬂxat mlmcr to smnd will, in turn,
eviscerate Plaintiffs’ ability to bring meritorious legal claims in this acuon

As a final point before furning to their subsmnt_xve legal arguments, Plaintiffs ask His Honor |
to consider the practical effects of the Court’s prior ruling that members and managers of an LLC are
completely immune from liability for their own tortious conduct. A manager of an LLC could, for
example, make fraudulent misrepresentations in order to contract with another business yet that same
manager would be wholly immune from liability for his imentional misconduct. Similarly, a
mermber of an LLC could .operate a company vehicle while under the influence of alcohol to perform |
business on behalf of the LLC and severely injure an innocent third party, but that member would ot

face any liability for his wrongful conduct. Simply put, this Court’s ruling would permit members
3 ‘ - '
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and managers of an.LLC in Nevada to engage in mtznnona] misconduct with impunity and hidc‘ _
behind rth'e shield of the LLC,. which, as is the case here, may be severcly underinsured and -
undercapitaﬁzed. That cannot be the law. A

I ARGUMENE -

As in their Opbositipn 10 the Motion for Leave to File Amended Complaint, Defendants

|} failed to cite a single case to support their reqﬁest for summary judgment and instead exclusively

{| relied on two Nevada statutes to support their argument that West Coast and Double Ott are wholly

immune from liability kfor their own tortious conduct. See Mot. at 4-6. NRS 86.371 provides that
“[ulnless Gthermse provided in the articles of organization or an agreement signed by the member or’
manager to be charged no member or manager of any hmxted—hahlhty company formed under the
laws of this State is individually liable for the debts and habﬂi’des of the company.” NRS 86.381 ‘
further provides that “{a] member of a limited-lability company is ﬁot a proper party to proceedings
by or agamst the company, except where the object is to enforce the member’s n,:,ht against or

liability to the cornpany A |

am‘affs do not d:spute the ex;stence of these statutes, but Defendants agam fail to recognize

that Plaintiffs are not seeking to hold West Coast and Double Ott liable “for the debts and liabilities
of the company,” see NRS 86. 371 nor is thzs action sxmply “against the company.” See ’\IRS
36.381. To the contrary, Plaintffs brought direct claims for negligence against West Coast and
Double Ott arising out of thei;‘ own torfious conduct. In other words, Plainﬁﬁ"s would be entified to
bring these claims for negligence against West Coast and Double Ott even if the Cowabunga Bay
entities wefe not named defendants in the underlying action. Respecﬁ:lly, the Court did not account

for this important distinction when it ruled that the Gardners’ direct claims agalnst the individuals

Plaintiffs agree that the question of ‘whether West Coast and Double Oft are proper
defendants is a purely legal issue that is ripe for the Court’s determination. Similarly, Plaintiffs
do not dispute that West Coast and Double Ott are members of HWP.

_ ‘ : 4. .
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who personally served on HWP’s Management Committee were barred because “the Nevada
Revised Statutes protect members of an LLC, not only from debts incirred by an LLC, but alse from -

liabilities incurred by the LLC.” See Order Denying Motion for Leave to File Amended Complaint |

(on file).

It is ironic that Defendants repeatedly refer to NRS Chapter 78 in presenting their specious
argument that “[t]he protections under Chapter 36 lpertaining to LLC’s [sic] are absolute.” See Opp.
at 4. Indeed NRS 78.747, like NRS 86.371, states that “no stockholder, director or officer of a
corporation is individually liable for a debt or liability of the corporation...” The Nevada Supreme
Court, however, has expressly recognized that “[aln officer of a corporation may be individually |-
liable for any tort which he commits. .” Semenza v. Caughlin Crafted Homes, 111 Nev. 1089, 1098,
901 P.2d 684, 689 (1995), see.also Rosenthal v. Poster, 2008 WL 4527859, %3 (D Nev. Sept. 30,
2008) (“Generally, a tortious act committed by a corporate oﬁicer, regardless of the fact he was
acting on behalf of the corporation, is considered & personal wrongdoing, holding the officer hirself
personaﬂjf iiable.”). Accordingly, contrary to the Defendants’ misguided citation to the law
gove‘rning"corporaﬁons, the Nevada Sﬁpme 'Coﬁrt’s binding precedent cléaﬂj establisl;&s that
officers—the “managers” of a corporation—are 'indixdduaﬂykliable'fo; their own tortious acts:

commitied on behalf of the _¢orporaﬁon. The same principle must apply to LLCs, or else they would

3 Although statutory interpretation is not necessary to resolve this issue, Plaintiffs must

point out that the State Legislature drew a direct comparison between the Janguage of NRS 78.747

‘and the section of the LLC bill that eventually became NRS 86.371. See Exhibit “2,” Excerpts of

Legislative History (“Mr. Fowler pointed out that | ] section [310 of the limited lisbility company
bill] stated ‘they were not liable under a judgment, decres, or order of the court, for any debts,
obligations or ligbilities of the company,” which was exactly present corporate law.”) (emphasis in
original). | -
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become a#ehicle by which ill-intended members could escape all manner of wrongdoing. Neither
the law nor public policy supperts such 2 harmfill proposition.* ‘

Plaintiffs acknowledge that the Nevada Supreme Court has not addressed direct liabiﬁty |
against individuals or other business entities relating to tortious conduc_rt Acommitted in their capacity |
as members or managers of an LLC in any published opinion. Nevertheless, in Batchelor v. Cortese,
2013 WL 3325208, *1 (Nev. April 12, 2013), the Nevada Supreme Court rejected the argument that
NRS 86.371 and NRS 86.381 constituted a complete bar to personal liability for 2 member of an|
LLC as follows: _ | |

Respondent ésserts that he cannot be held personally Hable for an obligation of the

limited liability company law firm as outlined under NRS 86.371 and NRS 86.381.

This argument fails, however, because it assumes that the lability is only that of the

lintited Tiability company. As outlined above, it is unclear whether respondent is
personally liable on the contract. Thus, NRS 86.371 and NRS 86.381 do not apply.

{Jd (emphasis added).”

The overwhelming majority of federal and state courts that have considered the issue hold

that, like corpérate officers and dxrectom individuals or business entities may be held pefson_ally_

4 The Nevada Supreme Court’s statement of law in Semerza is highly persuasive for two

reasons. First, it is well settled that “[wlhenever possible, [courts] will interpret a rule or statute
in harmony with other rules and statutes.” Affianz Ins. Co. v. Gagnon, 109 Nev. 990, 993-94, 860
P.2d 720, 723 (1993) (using the same meaning of the term “mial” from NRCP 42(b) in
interpreting NRCP 68 and NRS 17.115). Second, the Court expressly relied on a comparison of
NRS Chapters 78 and 86 when it denied Plaintiffs’ request to plead the alter ego doctrine. See
Order Denying Motion for Leave to File Amended Complaint (on file). While Plaintiffs submit that
the Court erred by ignoring the unequivocal legislative history of both NRS Chapter 78 and NRS
Chapter 86 as it pertains to the alter ego doctrine, the Court should apply the same basic logic here.
Indeed, it would be logically inconsistent to compare NRS Chapters 78 and 86 when denying
Plaintiffs’ request for leave to plead the alter ego doctrine while refusing to draw that same
companson in order to rule that NRS 86371 shields West Coast, Double Ott and the seven
individuals who personally serve on HWP’s Management Committee from Hability.

> . Although Supreme Court Rule 123 states that an unpublished opinion is not binding legal
precedent on this Court, the Nevada Supreme Court’s opinion in Batchelor is highly persuasive
on this issue. Plaintiffs, therefore, rely on Batchelor as persuasive (as opposed to binding)
authority. Cf. Villagrana v. Reconstrust Co., N.4., 2012 WL 1890236, *7 (D.Nev. May 22, 2012)
{unpublished opinions “may be considered for their persuasive authority.”).

e .
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liable for torts committed in their capacity as members or managers of an LLC. For example, the
United States Distriot Court for the District of Nevada refuted the argument advanced by Defendants
in In re Commercial Mortg. Co., 802 F.Supp.Zd 1147, 1164-65 (D.Nev. 2011). There, the plamtxﬁ“ |
brought a tort claim for conversion against the defendant LLC and two individual defendants that

served as the LLC’s managing members. 14 The United States District Court cited the analogous

corporate principles referenced above and held that the managing members were personally liable for

the tortious conduct of the LLC as follows:

As managing members of Compass, Piskin and Blatt are personally Eable for

engaging in the conversion that pleintiffs proved was committed by Compass. See

Pocahonias First Corp. v. Venture Planning Group, Inc., 572 F.Supp. 503, 508

(DNev. 1983) (“There is no doubt that an individual who coramits a tort while acting

in the capacity of a corporate officer may be held personally liable.”); Marino v. Cross

Country Bank, No. C.A.02-65-GMS, 2003 WL 503257, at *7 (D.Del. Feb. 14, 2003)

(“Corporate officers are liable for tortions conduct even if they were acting officially

for the corporation in committing the tort. A corporate officer can be held personally

liable for the torts he commits and cannot shield himself behind the corporation when

he is a participant.™). ' ' '

d at1165 (emphasis added).

Nume}rous other courts have reached the same conclusion that members and managers are
personally liable for their own tortious conduct commitied on behalf of an LLC. See, é.g., D’Elia v.
Rice Dev., Inc., 147 P.3d 515, 524-25 (Utzh Ct. App. 2006) (“We are persuaded by those authorities
that hold that both Lmited Iiébility members and corporate officers should be treated in a similar
manner when they engage in tortious conduct. We therefore conclude that Harrison's imposition of |
personal liability on corporate officers who participate in a corporation’s tortious acts [ ] also applies
to limited liability members or managers.”); Rothstein v. Equity Ventures;, LLC, 295 A.2d 472, 474
(N.Y.App.Div. 2002) (“We agree that members of limited ]iability companies, such as corporate
officers, may be held personally liable if they participate in the commission of a tort in furtherance of
company business.”), Weber v. Umted States Sterling Sec., Inc., 924 A 24 816, 825 (Conn. 2007)

(“Accordingly, we conclude that although § 18-303(a) of the Delaware Code Annotated shields the

-7
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{official capacity, an officer may be held liable for his or her individual acts of negligence even

2007 (“As its plain language suggests, this provision will shield Price and Morton from habmty

defendants from personal liability based solely on their affiliation with Retail Relief, it does not
shield them from -personal liability for thdr own torfious conduct”) (interpreting Delaware law);
Dzunlla v. All American Homes LLC, 2010 WL 359923, *3 (EDXy. Jan. 4, 2010} (“[A]
shareho}der of a corporation or a member of an LLC can be held liable for its individual conduct,
without regard to the limited liability status of the corporation or company. While mere status as a
manager of an LLC will not éubject a person to liability, the statute does not preclude lability for the | B
manager’s own tortious conduct.”).® | |

Legal commentators and treatises addressing this issue likewise confirm that a member or
manager of 2 Nevada LLC can be held personally liable for his, her or its own tortious conduct, See, |
e.g, Ld. Liabiiity Co. § 14:38 (2015) (citing NRS 86.371 and NRS 86.381 and stating “ftfhere are
several n@ortam excq;twm to the rule that mmbers are not liable for the LLC’s debw and
obligations. First, members are li able for their own tortious conduct, even when they act on the
LLC’s bekalf”) (emphasis added); 3A Fletcher Cyc. Corp. § 1135 (“t 1s_the general rule that an

individual is perébnally liable for all torts the individual committed [ ] This rule applies equally to

°  See also Hoang v, Arbess, 80 P.3d 863, 867 (Colo.Ct.App. 2003) (“While an officer of a
corporation cannot be held personally liable for a corporation’s tort solely by reason of his or her

though committed on behalf of the corporation, which is also held liable. The parties do not
dispute that this principle epplies equally to a manager of a limited liability company.”);
Equipoise PM LLC v. Int’l Truck and Engine Corp, 2007 WL 2228621, *10 (N.D 1. July 31,

if the only basis defendants have for the claims against them is their membership in Equipoise. If,
however, defendants prove that Price or Morton assumed liability, or committed, authorized or
ratified tortious acts while acting for Equipoise, then this provision provides them no|
protection.”); Mbahaba v. Morgan, 44 A3d 472, 476 (NH 2012) (“When [ ] & member or
manager commits or participates in the commission of a tort, whether or not he acts on behalf of
his LLC, he is lable to third persons injured thereby.”); Allen v. Dackman, 991 A.2d 1216, 1228~
29 (Md.Ct.App. 2010) (“These cases discuss tort liability for corporate officers and agents who
personally committed, inspired, or participated in torts in the name of the corporation. We have
not previously determined whether these same principles apply to members of LLCs. We agree,
however, with other jurisdictions that have come to that conclusion.™); Morris v. Cee Dee, LLC, |
877 A.2d 899, 908-09 (Conn.Ct. App. 2005) (“Furthermore, the law of this state permits the court
to attach individual assets if a member of a limited liability company personally commits a tort.™).
: 8
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torts committed by those ac_ﬁngvin their official capacities as officers or agents of a corpbraﬁon. Itis
immaterial that the corporation may also be liable. [ ]. These rules have been applied to principals
of a fimited Bability canpqny.”) (emphasis ad&ed).

There is simply no Iegél authority to support Defendants” deficient argument that members |
and managers of LLCs are completely immune from tort liability.” To the contrary, the Nevada
St}preme Court has expressly stszed_that corporate officers and directors can be held pers;mally liable
for their own tortiaus conduct despite the plain language of NRS 78,747, which mirrors NRS 86.371.
Moreover, the overwhelming weight of highly persuasive case law and other legal authority
addressing this exact issue directly contradicts Defendants’ absurd position ’chaf members and
managers of an LLC are completely immune from tort liability under any circumstances. Simply
put, the Court erred when it denied Plaintiffs leave to amend to bring direct claims for negligence
agair;st the seven (7) individual members of HWP's management committee and, in doing so,

vitiated Plaintiffs’ ability to obtain complete recovesy for Leland’s devastating injuries that were

éaused by Defendants’ blatantly illegal conduct. His Honor shonld decline Defendants’ invitation to |- |

make that mistake again by granﬁng their Motion for Summary Fudgment based on the same flawed
argument.

K Defendants demonstrate their ongoing failure to understand the nature of Plaintiffs’ claims

by repeatedly referring to the concept of “piercing” the corporate veil. To be clear, Plaintiffs are not
seeking to “pierce” HWP by asserting direct claims for negligence against West Coast and Double
Ott. To that end, courts holding members or managers of an LLC liable for their own tortious
conduct have made it abundantly clear that such a ruling does not require “piercing the corporate
veil” under the alter ego doctrine. See, e.g.; D’Elia, 147 P3d at 524 (“Several courts and
commentators make it clear that holding an officer or director personally liable for corporate torts
in which they participate is distinct from the piercing the veil doctrine.”) (listing cases and
authorities); Morris, 877 A.2d at 908-09 (“Contrary to the individual defendant’s assertion, the
court did not pierce the corporate veil provided by the act when it attached his personal assefs.
The Court ordered a prejudgment attachment of his assets because it found that he, himself, had
committed the tort of negligence.”). Defendants’ inability—or unwillingness—to grasp this basic
point of law is additional evidence of the serious flaws in their meritless position.
: 9
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I0.  CONCLUSION
iBased on the foregoing, Plaintiffs respectﬁﬂly request that the Court deny the Motion for:
‘Summary Judgment égainst Defendants West Coast and Double Ott in ifs ent;xrety.
DATED this 20th day of August, 2016.
CAMPBELL AND WILLIAMS

By /s/ Donald J. Campbell
Donald J. Campbell, Esq. (1216)
Samuel R. Mirkovich, Esq. (11662)
700 South Seventh Street

- Las Vegas, Nevada 89101

Attorneys for Plaintiffs

10
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CERTIFICATE OF SERVICE

Pursuant to NRCP 'S(b), 1 certify that T am an employee of Campbell & Williams, and | |

that on this 29th day of August, 20’16 I caused the foregoing document entitied Plaintiffs’
Opposition to Motion for Sﬁmmary Judgment as to Claims againét Defendants Wesf Coast
and Double Ott to be served upbn those persons designated by the par&es in the E-Service
Master List for the above-referenced matter in the Eighth Judicial District Court eFiling System
in accordance with the mandatory electronic service requirements of A&miniétraﬁve Order 14-2

and the Nevada Electronic Filing and Conversion Rules.

s/ John ¥. Chong
An Employee of Caropbell & Williams

11

GARD192



~ EXHIBIT |



Case No.

IN THE SUPREME COtIRT OF THE STATE OF E_fé&%ﬁaﬂy Filed

Tracie K. Lindeman
PETER and CHRISTIAN GARDNER, on behalf of minor child, UBEM SxrenERourt
Plaintiffs-Petitioners,

V.

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK; and THE HONORABLE JERRY A. WIESE 11, DISTRICT
JUDGE '

and

HENDERSON WATER PARK, LLC DBA COWABUNGA BAY WATER PARK, WEST
- COAST WATER PARKS, LLC, AND DOUBLE OTT WATER HOLDINGS, LLC
Defendants-Real Parties in Interest,

Extraordmaly Writ from the Eighth Judicial District Court of the State of Nevada, in and for
County of Clark

PETITION FOR WRIT OF MANDAMUS

Donald J. Campbell, Esq.
Philip R. Erwin, Esq.
~ Samuel R. Mirkovich, Esq.
CAMPBELL & WILLIAMS
700 South Seventh Street
Las Vegas, Nevada 89101
Telephone: (702) 382-3222

Counsel for Plaintiffs-Petitioners

Docket 70823 Document 2016-22472
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RULE 26.1 DISCLOSU.RE STATEMENT

The undersigned counsel of record cerﬁﬁes that the followiﬁg are persons and
entities described in NRAP 26.1(a), and must be disclosed. These representations are
made in order that the judges of this Court may evaluate possible disqualification or
recusal. |
PETER and CHRISTIAN GARDNER, on behalf of minor child, LELAND
GARDNER. ’
Plaintiffs-Petitioners have not been represented by any other attorneys in

addition to CAMPBELL & WILLIAMS.
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ROUTING STATEMENT
The Nevada Supreme Court should retain this writ proceeding because it is a
matter raising as a principal issue questions of first impfession involving common law

as well as questions of statewide importance. NRAP 17(a)( 13)-(14).
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POINTS AND AUTHORITIES

L INTRODUCTION AND RELIEF SOUGHT'

Gardner (“Leland”) on Mﬁy 27, 2015 in the wave pool at the Cowabunga Bay water

,pa'rk i Henderson, Nevada. Cowabunga Bay is owned and operated by Defendant |

Henderson Water Park, LLC (“HWP”). HWP’s membership is compnsed of two
limited liability companies (“LLCs”) West Coast Water Parks, LLC and Double Ott

Water Holdmgs LLC. HWP and, in turn, Cowabunga Bay is managed by seven (7)

mdmduals Who personaﬂy serve on HWP’s Management Committee” Pursuant o]

HWP’s Operating Agreement, the Management Committee exercised complete comrol

|over eV‘ery aspect of Cowabunga Bay’s operations, including the illegal conduct that

resulted in Leland’s devastating injuries.

! Because this extraordinary writ proceeding arises out of the denial of a motion

for leave to amend based on fatility, Plaintiffs-Petitioners Peter and Christian Gardner

(the “Gardners”) will not address factual matters outside of the four comers of

proposed Amended Complaint. To the extent Henderson Water Park, LLC, West
Coast Water Parks, LLC, and Double Ott Water Holdings, LL.C (collectively referred
to herein as the Cowabunga Bay entities”) seek to introduce extraneous, misleading and
wnsupported factual allegations, the Gardners reserve the nght to refute any such
allegations in their Reply brief.

? ' The seven individuals who personally serve on HWP’s Management
Commnittec are Orluff Opheikens, Slade Opheikens, Chet Opheikens, Shane Huish,
Scott Huish, Craig Huish, and Tom Welch (collecnvely referred to herem as the
“Individual Defendants™).

l

This case arises from the severe non-fatal drowning of sbx-year old Leland|

GARD202



Phone: 023425222 ®  Pax: 7023820540

CAMPBELL & WILLIAMS
‘ ATTORNEYS AT LAW
700 SOUTH SEVENTH STREET, LAS VEOAS, NEVADABS O]

www.campbellendwilliams.com

e - L7 R R R

[ R I U o e T Y = B = R o |
Lo T R . T V. I - " ¥ R = ™

21

oy

Pursuant to Chapter 444 of the Nevada Revised Statutes. the Southern Nevada
Health District (“SNHD”) required Cowabnnga Bay to post seventeen (17) lifsguards

at the Wave Pool at all times. Although Cowabunga Bay submitted a lifegnard plan to

SNHD representing that it would comply with the law in this regard, it habitually

operated the Wave Pool with only 5-7 lifeguards. In fact, on the date of the incident,
Cowabunga Bay i]lega]ly bperated its Wave Pool with just three (3) lifeguards on duty.
CoWébunga Bay's intentional violations of the law in this regard are undisputed and
confirmed by }the sworn deposition festimony of Cowﬁbunga Bay’s Geﬁerél Manager,
Shane Huish. »

On Méy S,F 2016, the Gardners filed the Moﬁon,for Leave to File Amended

Complaint (the “Motion™), which is the basis for this extraordinary writ procesding.

|| The Gardners request for leave to amend was two-fold. First, the Gardners sought

to amend the Compiaint to assert dzrect claims for negligence against the Individual
Defendants who personally served on the Maﬁagement Committee of HWP.. To be.
clear, the Gardners did not seek to hold the Indiﬁthal Defendants liable for the dbis
énd oﬁﬁgaﬁons of HWP or obtain rec'overy‘ siniply by virtue of the fact that the
Individual Defendants were managers éf HWP. Rather, in. their proposed Amended
Complaiilt, the Gardners alleged that _the Inciividnal_’ Defendants actively managed the
operations of the Cowabunga Bay Defendants and, in that capacify, authorized,

directed, ratified and participated in the grossly negﬁgentv and il]cgai conduct that forms
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the basis of the Complaint. As a result, the Gardners asserted that the Individual
Defendants committed tomous acts for which they are personally liable.

Second, the Gardners requested leave to amend to plead allegations related to

the alter ego doctrme against HWP and its m_ember—LLCs, In other words, the| .

Gardners alleged that HWP and its member-LLCs disregarded the corporate entity

such that the Gardners should be permitted to pierce the corporate veil to obtain | -

recovery from the individual Defendénts. Again, the alter ego doctrine constitutes a
separate and distinct route to liability against the Individual Defendants that is not
related to the Garduers’ direct claims for negligence agamst the Indmdual
Defendants | |

On June 30, 2016, the anorable Jerry A. Wiese I denied t’hebGaIdﬁersV;’
Motion in itg entirety. As to the Gardners® direct claims for negligence agamst the
Individual Defenﬁants, the District Court ruled that the Iﬁdividual Defendants were
wholly immune from hablhty because NRS 86.371 provides “ 10 member or manager
of any limited-liability company fonned under the laws of this State is mdmdually

liable for the debts and liabilities of the company.” In doing so, the District Court

ignored abundant case law and other persuasive legal authority holding that a member

or manager of an LLC can be held personally liable for its own tortious conduct that
was committed on behalf ofa LLC.
The D1stnct Court likewise ruled that the alter ego doctrine does not apply to

L1Cs. Agmn_ the District Court ignored highly persuasive case law from fedcral

3
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courts interpreting Nevada’s statutory scheme for LLCs. More importantly, the| -

Diéhict Court disregarded the legislaﬁve histofv of Chapters 78 and 8‘6 of the Nev‘ada
Revised Statutes, which conﬁrms the apphcatnhty of the alter ego doctnne to LLCs
Instead, the District Court relied on a Nevada Lawyer article authored by a looal
attorney that was published in November»2014. With all due respect to the atiorney
m question, his theory ‘on whybﬂl‘e alter ego doctrine does not apply to LLCs is
contradicted and outweighed by the"ﬁnderlying legislative history of the relevant
statutes as well as highly persunasive federal case law |

Tn short, the District Court clearly abused its discretion by denying the

| Gardners’ Motion in contravention of prévaﬂing legal authority. Because the District

Court’s erroneous ﬁlﬁng has vitiated the Gardners’ ability to present a viable claim
attrial, the Gardners have no adeqﬁate remedy on appeal, which warrants the issuance
of am extraordjnazy wit of mendamus. |

IL STATEMENT OF THE ISSUES .

1. Whether the District Court abused its dxscrenon by denymg the

Gaxdners Motion on grounds hat NRS 86.371 constituted a complete bar to habﬂzty A

against the Individual Defendants ‘where the Gardners alleged that the Individual
Defendants personally committed the tort of négligcnce by authmizing, directing,
ratifying and participating in the illegal conduct that forms the basis of the Amended

Complaint,

GARD205
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2. Whefthcr the District Court abused its discretion by denying the

| Garduers’ Motion on grounds that the alter ©go doctrine does not apply to LLCs gven

though the legislative history underlymg Chapters 78 and 86 of the Nevada Revised
Statutes clearly indicates that the Nevada Leglslature did not intend to exempt LLCs
from alter ego habzhty
I STATEMENT OF THE FACTS
L. OnMay5,2016, the Gardners filed the Motion. GARD16-110. In the
proposed Amended Complaint, the éardners sought to plead direct claims for
hegli.géncc against the Indmdual Defendants. Jd. The Gardners did not seek to
impose iability against the Individual Defendants simply by virtue of the fact that
they were maﬁagers. or members of the Cowabunga Bay eutities. Jd
2. More speaﬁcallv the Gardners made the follmmng allegauons against
the Indmdual Defendants concemmg their tortious condnct that resulted in Leland’s
horrific i injuries: - |
e The Indmdnﬂ Defendants personally served on Henderson Water Park,
- LLC’s (“HWP”) Management Committes in their mdmdual capacity.
See GARD98-99 at 7§ 7-13.

» Every aspect of Cowabunga Bay’s operations was operated and controlled

by the Management Committee pursuant to HWP’s Operating Agreement. |.

For example, Section 6.1 of HCP’s Operating Agreement states that “all

management rights, powers and authority over the business, affairs and

- operations of the Company shall be solely and exclusively vested in the
Management Committee” and “the Management Committee shall have
the full right, power and authority to do all things deemed necessary or
desirable by it, in its reasonable discretion, to conduct the business, affairs
and operations of [Cowabunga Bay].” Among numerous other specific

powers identificd in the Operating Agreement, HWP’s Management |

5
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Coramittee has direct and absolute control over “the selection and

. dismissal of employees™ and is responsible for “tak{ing] all actions which |
- may be necessaty or appropriate to accomplish the purpose of the '

[Cowabunga Bay].” See GARDlOl at 9§ 21-22

 All acﬁons taken by Cowabunga Bay set forth [in the Compiamt] were|

authorized, directed or participated in by the Individual Defendants in their
individual capacity -as members of the Management Committee.
Additionally, as set forth below, the Individual Defendants knew or should

- have known that these actions could injure Cowabunga Bay patrons like
Leland but negligently failed to take or order appropriate action to avoid

that harm despite the fact that an ordinarily prudent person, knowing what
the Individual Defendants knew at the time, would not have acted
similarly under the circumstances. See GARD101-02 at § 23.

The Individual Defendants, as the merbers of HWP’s Management |
Committee, had direct knowledge of these hazardous conditions that
-threatened physical injury to their patrons like Leland, yet failed to take
any action to avoid this harm and, in fact, took action which exacerbarsd :

the risk to patrons like Lelami See GARD105 at § 35. -

' The Individual Defendants owed multiple du‘nes to Plamnﬂ's, inchuding
 but not limited to: (1) the duty to keep Leland safe; (2) the duty to use |

reasonable care to protect Leland from known dangers such as drowning;.

(3) the duty to adequately staff lifeguards thronghout Cowabunga Bay; (4) |

the duty to properly train employees, lifeguards and managers/supervisors

- 1o protect customers from dangers such as drowning; (5) the duty to

provide - ongoing - training to  employees, lifegnards and

managers/supervisors to protect customers from dangers such as}

drowning; (6) the duty to maintain clean and clear water within

Cowabunga Bay; (7) the duty to use reasonable care in the hiring,] |

supervision, training and retention of its employees; and (8) the duty to act
in a matter that does not violate State of Nevada, City of Las Vegas and
Clark County statutes, laws and ordinances. See GARD107-08 at 4] 48.

The Individual Defendants breached their duties o Plaintiffs when they |
directed and/or approved of Cowabunga Bay’s wnlawful scheme tol-
- understaff lifegnards at its Wave Pool and otherwise failed to take| -

reasonabie steps to protect Leland from drowning. See GARD108 at §
49.
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¢ In addition, the Individual Defendants’ violations of the law were criminal

in nature and constituted negligence per se as Leland’s injuties are of the |

type which the statutes, laws, ordinances, and regulations of the United
States, State of Nevada—including but limited to NRS 444.080—Clark

County, and/or the Cities of Henderson and Las Vegas were intended to

prevent. See GARDL108 at 9 50.

3.  In the proposed Aniended Complaint, the Gerdners also made|

allegations agamst the Cowabunga Bay entities related to the alter ego doctrine.
GARD99. To that cnd, the Gardners alleged the fo]lowmg

e Upon mfomxatton and belief, at all times material to this Complamt the
 Individual Defendants influenced and governed Defendants HWP, West
Coast Water Parks, LLC, and Double Ott Water Holdings, LLC and
were united in interest and ownership with said entities so as to be
‘deemed inseparable from them. In this regard, the Individual
Defendants (1) undercapitalized these limited lability compamies; (2)

diverted limited Liability company funds; (3) treated limited Hability

company assets as their own; and {4) caused the entities to ignore certain
required formalities.  The Individual Defendants and Defendants HWP,
West Coast Water Parks, LLC, and Double Ott Water Holdings, LLC,

therefore, are one and the same and Plaintiffs should be permitted to| .

pierce the corporate structure veil of Defendants HWP, West Coast
Water Parks, LLC, and Double Ott Water Holdings, LLC to reach assets
belonging to the Individual Defendants in order to prevent the sanction
and/or promotlon of an injustice.

4. The Cowabunga Bay entities filed their Opposition on May 23, 2016,

|{and the Gardners submitted their Reply on June 9, 2016, GARD111-43.

5. The District Comt conducted a hearing on the Gardners’ Motion on June

16, 2016 and took the matter under submission. GARDI56-68
6. On June 30, 2016, the District Court entered the Order Denying
Plaintiffs’ Moti_on for Leave to Amcnd Complaiﬁt (the “Order”) on grounds that the

proposed amendment would be futile. GARD144-47.
’ 7
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| 7. Astothe Gafdners’ direct claims for negligence agamst the Individual |
Defendants, the Dlstmct Com't‘exclusively relied on NRS 86.3_71 and held that “the|
Nevada Rsvised Statutés proteqt-members of an LLC, ilot»only from debts incurred |
‘by' an LLC, bﬁt also from liabilities incurred by the LLC.” 7d. The District Couxt did

not make any specific findings or conclusions related to whether 2 member or al

manager of an LLC can be held liable for his or her own tortious conduct. - Id.

8. - As to the Gardners® allegations related to the alter ego doctrine, the

{|District Couwrt cited a Nevada Lawyer article dated November 2014 for the
pfoposition that “although the Nevada corporation statutes include an alter ego|
exc’eption o the corporate protections, the LLC statutes do not contain a similar |

éxceptiom crcaﬁng anegative inference that the Nevada legislature did not intend for | .

it to apply to LLCs.” Jd.

9. The CO'wabunga Bay entities filed the Notice of Entry of Order Denying |

Plaintiffs’ Motion for Leave to Amend Complaint on July 5, 2016, and this

extraordinary writ proceeding followed. GARD148-55.

v, ARGUMENT

A. Legal Sta_ndérd.
“Under NRCP 15(a), leave to amend, even if timely sought, need not be granted
if the proposed amendment would be ‘futile.”” Nutron v. Sunset Station, Inc., 131

Nev.Adv.Op. 34, 357 P.3d 966, 973 (Nev.Ct.App. 2015). “A proposed amendment

||may be deemed futile if the plamﬁﬁ seeks to ainend the. complaint to plead an|

8
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impermissible claim, silch as one that would not survive a motion to dismiss under

NRCP 12(b)(5) or a last second amendment alleging meritless claims in an atiempt to{.

save a case from summaty judgment.” Id - “The liberality embodied in NRCP 15(a)

requires courts to err on'the side of caution énd permit amendments that appear arguable |

or even borderline, becanse denial of a proposed pleading amendment amounts to denial |

of the opportunity to explore any poténﬁal merit that it might have had.” I d at975. “A

motion for leave to amend is addressed to the sound discretion of the trial court and its |
action in denying the motion should not be held to be error unless that discretion has |

been abused.” Stephens v. S. Nevada Music Co., 89 Nev. 104, 105, 507 P.2d 138, 139

(1973).

 Here, the Cowabunga Bay entities argued that the Gardners’ claims against the

|| Individual Defendants were barred as a matter of law, which required that the District |

Court apply the legal standards governing motians to dismiss under NRCP 12(bX5).

Under NRCP 12(b)(5), dismissal is appropriate “only if it appéars beyond a doubt|

that [the plaintiffs} could not prove a‘ set of facts which, if true, wonld entitle [ﬂie

|| plaintiffs] to relief” Torres v. Nevada Direct Ins. Ce., 131 Nev.Adv.Op. 54,> 353

P.3d 1203, 1210 (2015) (citing Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev.

224, 227-28, 181 P.3d 670, 672 (2008)). When assessing a motion to dismiss for | *

failure to state 2 claim upon which relief may be granted, a court must construe the
pleadings libéréd]y and draw evéry reasonable inference in favor of the noB-moving

patty. Lubin v. Kynin, 117 Nev. 107, 110 n. 1, 17 P.3d 422, 425 (2001). ' All factual

9
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aliegations of the complaint must be accepted as true. Vacation Village v. Hitachi

Am., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994) (citing Capital Mortgage Holding

v. Hahn, 101 Nev. 314, 315, 705 P.2d 126, 126 (1985)). In that regard, NRCP 8(a)

provides that a pleading need only contain “a short and plain st_a’c.emelit of the claim

|showing that the pleadér is entitled to relief” Chavez v. Robberson Steel Co., 94

Nev. 597, 599, 584 P.2d 159, 160 (1978).’

B.  The District Conrt’s Erroneous Denial Of The Garduners’ Motmn :

Warrants Extraordmary Writ Rehef
“A writ of mandamus is available to compel the petformance of an act that the
law roquires as a duty resulting from an office, trust or station. NRS 34.160.
“Mandamus relief may also bé proper to control an arbitrary or capricious exercise
of discretion.” Hal&ow, Inc. v. Eighth Judicial Dist. C@t, 129 Nev;A&v.Oi). .42,
302 P3d1148, 1 151 (2013). “Writ relief wx]l 110;‘. be available when Van adequate and

speedy legal remedy exists.” Id “Whether a future appeal is sufficientdy adequate

and speedy necessarily turns on the underlying proceedings’ status, the types of issues | -

raised in the writ peﬁtibn, and whether a fitture appeal will permit this court to

meaningfully review the issues presented.” Id. Here, this Court shounld invoke its |

3 In the underlying proceeding, the Cowabunga Bay eptities did not assert that

the Gardners’ specific factual allegations against the Individual Defendants were

|| insufficient to state a viable claim for negligence under NRCP 8(a) nor did the District

Court rerider any such finding.
10
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jurisdiction to consider the instant Writ Petition and grant the extraordinary relief
requcstéd for two 'separaxe reasons.
Initially, although the Nevada Supreme Court has never considered the issue

of whether writ relief is appropriate to address the denial of a motion for leave to

amend to assert new ‘claims against new defendants, other courts includiﬁg‘ the|

California Supreme Court have held that “mandamus will -He when it appears the trial

court has deprived 2 party of an opportunity to plead his cause of action or defense,

and when exiraordinary relief may prevent a needless and expensive trial and|

reversal.” Taylor v. Superior Court of Los Angeles Cnty., 598 P.2d 85_4; 855 (Cal.

1979); Holtzv. Superior Court of the City and Cnty. of San Francisco, 475 P.2d 441,

443 n. 4 (Cal. 1970) (“Where it appears that the trial court has made a uling which |

deprives a party of the opportunity to plead his canse of action or defense, relief by

mandamms may be appropriate to prevent a needless and expensive trial and reversal);

In re City of Dailas, 445 $.W.3d 456, 462-63 (Tex.Ct.App. 2014) (stating “[a]n

improper order prohibiting a party from amending a pleading may be set aside by

mandamus when as a result of denial of leave to amend a party’s ability to present a

viable claim or defense éi trial is vitiated or severely compromised[.]” but concluding

that mandamus was not appropriate because, unlike the instant action, “discovery was |

conplete {and] the trial court [had] conducted a significant portion of the trial ). -
In this case, the Gardners lack an adequate and speedy legal remedy to address

the District Court’s erroneous denial of leave to amend. Indeed, in the absence of

11
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extraordinary writ relief the Gardners would be forced proceed to trial against the
Cowabunga Bay entities and then appeal the District Court’s denial of leave to amend
irrespective of the result. Assuming this Court reversed the District Court’s ruling

on éppeal, the Gardners would then be required to start the éase over again in the

relief is warranted to avoid “a needless and expensive trial and reversal” especially

will not disturb the District Court’s trial setting.
The second reason why the Court should invoke its jurisdiction to coﬁsid:r the

instant Writ Petition is that “consideration of éxiraord.inarijzit relief is often

served by this court’s invocation of its original Jun sdiction.” Mountain View Hosp.

v. Eighth Judicial Dist. C‘éﬁrt, 128 Nev.Adv.Op. 17, 273 P.3d 861, 864 (2012); see

Walso Smith v. Eighth Judicial Dist. Court, 123 Nev. 468, 474-75, 168 P.3d 731, 736

(2013) (indicating that the Nevada Supreme Court will consider a writ petition when

economy and administration militate in favor of granting the petition).
The Gardners’ request for extraordinary writ relief implicates two important

and unresolved issues of law that impact the public policy of this State. Simply put,

12

District Court, conduct discovery on the direct claims against the Individual |
Defendants as well as the application of the alter ego doc&ine to the Cowabunga Bay

entities, and then proceed to a new trial on those issues. Suffice it to say, mandamus | -

where, as here, the parties are still conducting discovery and an expedient resolution | -

justified where an important issue of law needs clarification and.pub'lic policy is

an important issue of law needs clarification and considerations of sound judicial
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Nevada is génerally‘ referred as the “Delaware of the West” for its ‘prc»businéss
environment and was one of the ﬁfst states 10 adopt a statutory scheme creating the
limited liability company.- _Neverthéless, unlike the majority of other statesm the
country, Nevada does not have any case law addressing the issue of personal liability
for members and/or ménageré of .an LLC arising out of their own tortious conduct.
Similarly, Nevada’s courts have never ruled on whether the alter ego doctrine applies
to LLCs. The ébsence of Iaﬁr in this area has léd to uncertainty from courts and
resulted in erroneous decisions ﬁke the Order. Acéordingly, the Garduoers submit that
the Court should consider the instant Writ Petition ‘to establish ihe limits of protection
from liability for individual members and managers of LLCs and confirm that the
alter ego doctrine applies to LLCs in the State of Nevada-
C. The Gardners Are Entitled ’I‘ov Pursue Direct Clalms Agaii:st The
- Individual Defendants Arising Out of Their Negligent Management

And Operanon Of Cowabunga Bay That Reeulwd In Leland’s
Injuries,

statutes to support their argument that the Individual Defendants are Whol]y imrmmme:
from liability for their own tortious conduct. GARD115-1_17. NRS 8_6.37 1 provides
that “[u]nleés otherwise provided in the articles of organization or an agreemert signed
by the member or manager to be 'charged; no memba or manager of Aany limited-
liability company Aformed under the laws of this State is individually liable for the debts
and liabiiiﬁes of the. Vcémpany.” NRS 86.381 further provides that ;‘[a] member of a

limited-liability compamy is mot a proper party to proceedings by or against the
13

In the lower court, the Cowabnnga Bay entities relied exclusively on two Nevada |
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| company, except where the object is to enforce the member’s right against or liability
i to the company.” | »
- What the Cowabunga Bay entities failed to recognize, héwever, is that the |

Gardners are not seeking to hold the Individual Defendants liable “for the debts and | -

liabilities of the company,” see NRS 86.371, nor is this action simply “against the

company.” See NRS 86.381. To the conirary, the Gardners requested leave to amend |

the complaint o hold the Individual Defendants personally liable for their own tortious |

conduct. In other words, the Gardners would be cntitled to bring these claims for

negligence against the Individual Defendants even if the Cowabunga Bay entities were |

not named defendamts in the underlying action. Respectfully, the District Cowt failed

to apprehend this distinction when it ruled that the Gardners® direct claims against the

Individual Dcfendants -. were barred because “the Nevada Revised Statutes protect |

members of an LLC, not only from debts incurred by an LLC, but also from liabilities |

incurred by the LLC.” GARDI4S. -

At the outset, it i$ ironic that the Cowabunga Bay Defendants couched their legal

analysis of this issue with a comparison to the law governing corporations in Nevada,

ie., that “a corporation is a legal entity that exists separate and distinct from its

shareholders, officers, and directors.” GARDI116-17. Indeed, despite the fact that NRS

78.747, like NRS 86.371, states that “no stockholder, director or officer of a corporation {

is individually liable for a debt or liability of the corporation....[]” this Court has

expresslyv held that “[a}n officer of a corporation may be individually liable for any tort

14
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which he commits...” Semenzav Caughlin Crcy?edHomes 111 Nev. 1089, 1098, 901
P.24 684, 689 (1995) see also Rosenthal v. Paster 2008 WL 4527859 ¥3 (D.Nev.

Sept. 30, 2008) (“Generally, a tortions act committed by a corporate officer, regardless-

of the fact he was acting on behalf of the corporation, is considered a personal

wrongdoing, holding the officer himself personaily liable.”). Accordingly, contrary to

the Cowabunga Bay entities’ reliance cm the law governing corporations, this Court’s =

binding precedent clearly establishes that officers—the “managers” of a corporation—

are individually liable for their own tortious acts committed on behalf of the|

corporation, The same principle should apply to LLCs.*

The Nevada Supreme Court has not addressed direct lisbiliy against individuals

relating to tortious conduct commltbsd il therr capacxty as members or managers of an | -

LLCi in any pubhshed opinion. The ovemhelmmg majority of federal and state courts

that have considered the issue hold that, like corporate officers and dlrectors, individuals

may be held personally lisble for torts committed in their capacity as members or

managers of an LLC.

4 Although statutory interpretation is not necessary to resolve this issue, the

Gardners must point out that the Legislature drew a direct comparison between the
language of NRS 78.747 and the section of the LLC bill that would eventually become

IINRS 86.371. GARDI141 (“Mr. Fowler pointed out that [ ] section [310 of the limited

liability company bill] stated ‘they were not liable under a judgment, decree, or order
of the court, for any debts, obligations or liabilities of the company,” which was exactly
present corporate law.”) (emphasis in original). '

15
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For example," the Umted States District Court for the Disirict of Nevada refuted |

the argument advanced by the Cowabunga Bay entities in /n re Commercial Morfg.

Co., 802 F.Supp.2d 1147, 1164-65 (D.Nev. 2011). There, the plamtiff brought a tort |

claim for conversion against the defendant LLC and two individual defendants that |

served as the LLC’s managing members, /d. The United States District Court cited the
analogous corporate principles referénced above and held that the managmg mémbers
were petSonally liable for the tortious conduct of the LLC as follows:

- As managing members of Compuss, Piskin and Blatt are personally
liable for emgaging in the conversion that plaintiffs proved was
comnitted by Compass. See Pocahontas First Corp. v. Venture Planning
Group, Inc., 572 F Supp. 503, 508 (D.Nev. 1983) (“There is no doubt that
an mdividual who commits a tort while acting in the capacity of a corporate
officer may be held personally liable.”); Marino v. Cross Country Bank, -

No. C.A.02-65-GMS, 2003 WL 503257, at *7 (D.Del. Feb. 14, 2003)

- - (“Corporate officers are liable for tortious conduct even if they were acting:
officially for.the corporation in comumitting the tort. A corporate officer -

-can be held personally liable for the torts he comumits and cannot shield

: hlmselfbehmd the corporanon when he is a participant.”).

Id at 1165 (emphams added).

Numerous other courts have reached the same conclusion that members and :

managers are personally liable for their own tortious conduct committed on behalf of | -

an LLC. See, e.g, D 'Eliav. Rice Dev., Inc., 147 P.3d 515, 524-25 (Utah Ct. App. 2006)
(*We are persuaded by those authorities that hold that both limited liability members
and corporate officers should be treated in a similar manner when they engage in

tortious conduct. We therefore conclude that Harrisor 's imposition of pcrsonal liability

on corpomte officers who parmlpate ina corporatlon s tortious acts [ ] also applies to

L

16

GARD217



CAMPBELL & WILLIAMS

ATTORNEYS AT LAW
FOO SOUTH SEVENTH STREET, LAS VEGAS, NEVADA B0

Plone: 13825222 ® - (axs 7023820840

www.campbellandwiiliams.com

p—

0 N W\ B W RN = O

8

26
27
28

C o N W s W N

o
)

limited Iiabi}ity members ormanagem.”)' Rothstein v. Equity Ventures, LLC, 299 Ald

472, 474 (N Y.AppDiv. 2002) (“We agree that members of limited hablhty compaies, |

such as corporate oiﬁcers may be held personally liable if they parttmpate in the S

commission of a tort in furtherance of company business.™); Weber v. United States o

Sterling Sec., Jnc, 924 A2d 816, 825 (Conn. 2007) (“Accordingly, we conclude that

although § 18:303(a) of the Delaware Code Annotated shiclds the dsfendants from.

personal liability based solely on their affiliation with Retail Relief, it does not shield |

them from personal liability for their own tortious conduct.”) (interpreting Delaware

law); Dzurilla v. AH American Homes, LLC, 2010 WL 559923, *3 (EDKy. Jan. 4,|
2010) (“{A] shareholder of a corporation or a member of an LL.C can be held liable for|

its mdmdual conduct, without regard to the limited liability stams ofthe corporaﬁon or

company Whﬂe mere status as a manager of an LLC will not subject a person to
hablhty', the statute does not preclude liability for the manager s own fortions

c:ondlict._’r’).S

I° See also Hoang v. Arbess, 80 P.3d 863, 867 (Colo.Ct.App. 2003) (“While an |

officer of a corporation cannot be held personally liable for a corporation’s tort solely
by reason of his or her official capacity, an officer may be held liable for his or her
individual acts of negligence even though committed on behalf of the corporation,
which is also held liable. The parties do not dispute that this principle applies equally

to a manager of a limited liability company.”); Equipoise PM LLC v. Int’l Truck and |

Engine Corp., 2007 WL 2228621, *10 (N.D.I1L. July 31, 2007) (“Asits plain language
suggests, this provision will shield Price and Morton from liability if the only basis

defendants have for the claims against them is their membership in Equipoise. If

however, defendants prove that Price or Morton assumed liability, or comm_itted,

authorized or ratified tortious acts while acting for Equipoise, then this provision

provides them 1o protection.”); Mbahaba v. Morgan, 44 A.3d 472, 476 (N.H 2012)
17
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mmnber or manager of a Nevada LLC can be held personally hable for their own

tort:ous conduct. See, e.g, Ltd. Liability Co. § 14:38 (20 15) {citing NRS 86.371 and.
members are not liable for the LLC’s debts and obligations. First, members are liable
for their awn tortious conduct, even when they act on the LLC’s behaif.”) (emphasis
added); 3A Fletcher Cyc. Corp. § 1135 (“It is the general rule that_anvindivi&tial is
torts committed by those acting in their official capacitics as officers or agsnts-of a

Imve been applied to prmczpals of a limited lzabzlzzy company_”) (emphams added).

and the overwhelming weight of highly persuasive legal allthqujiiy on this issue, the

Gardners ask this Court to consider the practical effects of the District Court’s Order

1l that members and manageis of an LLC are completely immune from liabilify for their| '

(“When [ ] a member or manager commits or participates in the commission of a tort,
whether or not be acts on behalf of his LLC, he is liable to third persons injured

cases discuss tort liability for corporate officers and agents who personally
not previously determined whether these same principles apply to members of LLCs.
We agree, however, with other jurisdictions that have come to that conclusion.™);

Morris v. Cee Dee, LLC, 877 A.2d 899, 908-09 (Conn.Ct.App. 2005) (“Furthermore,

limited liability company personally commits a tort.”).
18

Legal commentators and treatises addressing this issue llkemss con:ﬁrm that al

NRS 86.381 and stating “fefhere are several important exceptions to the rule that|

personally liable for &1l torts the individual committed [ ]. This rule applics equally to |

' In addition to the analogous Nevada law on tort hablhty_ for corporate ofﬁz_:ers .

thereby.”); Allen v. Dackman, 991 A.2d 1216, 1228-29 (Md.Ct.App. 2010) (“These |-

the law of this state permits the court to attach individual assets if a member of a|

corporaﬁon It is immatertal that the corporation may also be liable. [ ]. These rules L

committed, inspired, or participated in torts in the name of the corporation. Wehave|
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own tortious conduct. A manager of an LLC could, for cﬁ:ample, make fraudulent |

misrepresentations in order to contract with aﬁoﬂ:cr» business vet that ‘samev manager
would be wholly immune from Lability for his intentional rmisconduct. Slmﬂaﬂy a
member of an LLC could operate a company vehicle while under the influence of
alcohol to perform business on behalf of the LLC and séverely injure an mnocent third
party, but that member would not face any Liability for }ns wrongflil condﬁct. Simply

put, this Conrt cannot condone the District Court’s ruling as it would permit members

and managers of an LL.C in Nevada to exigage in intentional misconduct with impunity |

and h]de behind the shield of the LLC, which, as is the case bere, may be severely |

underinsured and undercapitalized. That cannot be the law. The Gérdnexs,’thmefofe,

respectﬁﬂly requést that the Cqﬁrt reverse the District Count’s ETToneous ruling and

issue a writ of mandamus compelling the District C'ourt»t}o. gramt the Gardners’ Motion.

D.  The District Court Erred By Ruling That The Alter Ego Doctrine
Does Not Apply To LLCs In The State Of Nevada..

| -f‘Nevada has long recognized that although corﬁo:ations are general_ly regarded

as separate legal entities, the equitable remedy of ‘piercing the corporate veil” may

be available to a plaintiff in circumstances where it appears that the corporation is

acting as the alter ego of a controlling individual.” LFC Mktg. Group, Inc. v. Loomis,

116 Nev. 896, 902, 8 P.3d 84, 845 (2000).° “Indeed, the “essence’ of the alter ego |

s The idea of “piercﬁjg the corporate veil” is an important distinction when

contrasting the Gardners’ direct tort claims for negligence against the Individual
Defendants, on one hand, with their request to plead the alter ego doctrine against the
19 :
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doctrine is to “do Jjustice” whenever it appears that the protections provided by the |

corporate form are being abused.” d. at 903, 8 P.3d at 845-46. For reasons detailed

|below, the Legislature codified the alter ego doctrine for corporations in 2001." See

NRS 78. 747(2)

The Nevada Supreme Court has never expressly addressed whe'ther the alter
ego doctrine apphes to LLCs. See Webb v. Shull, 128 Nev.Adv.Op. 8,270 P.34d 1266,
1272 0. 3 (2012) (“The parties assume that NRS 78,747, which is part of the stafutory
chapter governing cc-)rporation.s:, applies to the alter ego assertion against Shull and
Célebrate, an LLC Accordingly, for purposes of this appeal, we likewise assume,
without deciding, that the statute apj_:;lies and analyze their alter ego arglments under

that standard ™). Although it did not specifically decide whether Nevada law on

corﬁoraﬁox;s appiied to alter ego claums agaiinst an LLC, this Court cited two cases from| .

the United States District Court for the District of Nevada in which the federal court

recognized the application of the alter ego doctrine to LLCs in Nevada. 7

Cowabunga Bay entities on the other. In point of fact, courts holding members or

managers of an LLC liable for their own tortious conduct have made it abundantly clear |

that such a ruling does not require “piercing the corporate veil” under the alter ego
doctrine. See, e.g., D Elia, 147 P.3d at 524 (“Several courts and commentators make
it clear that holding an officer or director personally liable for corporate torts in which
they participate is distinct from the piercing the veil doctrine.”) (listing cases and
authorities); Morris, 877 A.2d at 908-09 (“Contrary to the individual defendant’s
assertion, the court did not pierce the corporate veil provided by the act when it
attached his personal assets. The Court ordered a prejudgment attachment of his
assets because it found that he, himself, had committed the tort of neghgence ™).
: 20
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| In In ré Giampetro, the Honorable Bruce A. Markell considered “whether

Nevada law would recognize ‘alter ego’ claims with respect to limited liability |

| companies.” 317 BR. 841, 845 (Bankr.D.Nev. 2004). After analyzing the alfer ego

doctrine as it applies to corporations, the court concluded that it was “highly likely that
Nevada courts would recognize the extension of the alter egddoctrinc to members of

limijted liability companies.” Id at 846. " The Giampetro couﬁ then found “Nevada

courts would apply the same common law standards for alter ego liability to members |
of limited liability companies that they have placed on shareholders of corporations.” |

Id. at 847-48 and n. 9 (listing cases standing for proposition that “the tests are the same

for piercing the veil in a corporate or limited Kability context™).

In Monigomery v. eTreppid Tech, LLC, the Honorable Valerie P. Cooke |

condncted an extensive analysis of the nature of LLCs and noted that “an LLC borrows |

the characteristics of member protection from personal liability” from a corporation. |

548 F.Supp.2d 1175, 1180 (D.Nev. 2008). The federal court then listed a mumber of |

cases standing for the principle that federal and state courts have consistently applied.
corporate law to LLCs for the purpose of piercing the veil under the alter ego doctrine.

{d at 1180-81. Accordingly, the federal courts that have addressed the application of

the alter ego doctrine to LLCs in Nevada have uniformly ruled that the doctrine does, |

1 fact, apply.
The District Court, however, disrcgardéd the foregoing authority from the
United States District Court for the District of Nevada that was cited by this Court in

21
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Webb and instead relied on a Nevada Lawyer article written by a local attorney in

|November 2014 styled Suing the Man Behind the Curtain: Can Nevada LLC

Members be Liable Uhder the Altér Ego Doctrine. GARD145, 169—71‘. Rather than
relying on the reasoned opinions of well-respected federal jurists in the absence of
biﬁding 'authorigz from this Court, the District Court was apparently persuaded by the
author’s citation to Dep 't of Taxation v. DaimierChrysler, 121 Nev, 541, 119 P.3d

135 (2005) to support the conclusion that “althongh the Nevada corporation statutes

include an alter ego exception to the corporate protections, the LLC statutes do not |

contain a similar exception, creating a negative inference that the Nevada legislature |

did not intend for it to apply to LLCs.” GARDI45, 169-71.7

This conclusion—which was based on a general canon of stamtory

construction as opposed to any clear indication of the Legislature’s intent—is directly |
contradicted by the underlying legislative history of Nevada’s corporaﬁoil statutes |

and LLC statutes. It is well settled that this Court will “only look beyond the plain |

ambiguity in the Sales and Use Tax Act and stated the general rule of stamtory
construction that “omissions of subject matters from statutory provisions are
presumed to have been intentional.” 121 Nev. at 548, 119 P.3d at 139. Notably, this

Court in DaimlerChrysler also examined the legislative history of the allegedly|.
ambiguous statute and, more specifically, discussions held before the Assembly | -

Committee on Taxation. 7d. at 548-49, 119 P.3d at 139. Here, the Gardners submitted
the legislative history of Chapter 86 of the Nevada Revised Statutes to the District
Court wherein the Assembly Committee on Judiciary discussed whether the alter €go
doctrine would apply to LLCs in the absence of an express statutory provision.
GARD120-43. Nevertheless, the District Court ostensibly failed to consider the
apphcabie legislative history dnsplte its citation to DaimlerChrysler in the Order.

22

i In DazmlerChrysler the Nevada Supreme Com addressed am alleged L
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langnage [ of a statute] ii,f it is afnbiguous or silent on the issue in question.” Alfétate
Ins. Co. . Fackett, 125 Nev 132, 138, 206 P.3d 572, 576 (2009). Here, _Nevada;s
LLC statutes are silent on the gpplication of the alter ego déctrine to LLCs, which
requires an analysis of the Legislature’s intent. Indeed, “when a statute is ambiguous
[or silenﬂ, the legislature’s intent is the controlling factor in statatory cOnstrﬁction.”
Potter v. Porter, 121 Nev, 613, 616, 119 P3d 1246, 1248 (2005). Because
“legislative intent is controlling, [the Court] look[s] to legislative history for
guidance.” Waskqé Med. Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1302,
148 P.3d 790, 793 (2006); see also Baliotis v. Clark Cnty., 102 Nev. 568, 570, 729
P2d 1338, 1339-40 (1 9_86) (“Limited resott o reports of legislative committee

minutes is éppropriéte to clarify or interpret legislation that is of doubtful import or

effect.”™); Chanos v. Nevada Tax Comm’n, 124 Nev. 232, 241-43; 181. P.3d 675, 681-| )

83 (2008) (comsidering legislative bearing minutes to determine the meaning of
ambiguous term).

Before turning to the legislative history of Nevada’s LLC statutes—which was

submitted to, and apparently disregarded by, the District Court in the underlying |

proceedings—the Gardners will rely on Judgé_ Markell’s analysis of why the
Legislature’s codification of the alter ego doctrine for corporations does not create a
“negative inference” about the aﬁplication of the same to LLCs:

If presented with the issue, this court believes it highly likely that Nevada .
courts would recognize the extension of the alter ego doctrine to

- members of limited liability companies. - The varieties of frand and
injustice that the alter ego doctrine was designed to redress can be equally

23
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exploited through limited liability compames As recently stated by the

Nevada Supreme Court, the ‘essence’ of the alter ego doctrine is to ‘do
justice’ whenever it appears that the protections provided by the
corporate form are being abused. With respect to limited liability

companies, the “protections’ of limited liability provxde the same sort of-
_ possibilities for abuse.

Against this strong policy of prevenn‘rzg abuse of limited Hability, the
court discounts heavily any argument that Nevada’s codification of the
principles of alter ego lability for corporations in 2001 created a
negative inference that the Nevada legislature intended to abrogate
alter ego liability for limited liability companies. Although some states
have explicitly provided for alter ego liability for limited Lability
companies, the sparse legislative history of the 2001 Nevada legislation
indicates that legislators were interested in increasing corporate franchise
fees, and were prepared to cod:fy comorate alter ego habzhty as g price

 for that increase.

Nowhere in the legislative minutes or other scfaps of legislative history,
however, is there any indication of an intent to tighten or clarify alter
~ ego lability for corporations while eliminating it for limited Hability

companies or any other limited Liability entity (such as limited

partnerships, limited-liability partnerships or limited liability limited
- partnerships). Indeed, such a course would be counterprodnctive, in that

it would disfavor the creating of corporations, which would lessen overall
corporate franchise fee revenues. The conclusion is thus drawn that the
2001 legislation dealt only with corporations, and left untouched the law
with respect to limited liability companies.

In re Giampetro, 317 BR. at 846-47 (mtemal cztanons to Ieglslatlve hlstory om1tted)

(emphasis added) s

- The Legislature enacted the statutory scheme governing LLCs (NRS Chapter
86) in 1991. As such, the 2001 Legislature surely would have discussed the impact
of codifying alter ego liability for corporations on LLCs if it intended to lessen or
extinguish the doctrine’s application to LLCs.

24
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Asg evldcnced by Judge Markell’s thomugh :malyms the Legislature’s
codzﬁcauon of the alter ego doctrine for corporan(ms was wholly umelated to LLCs
and, there_fore, th1s Court shouid not draw a negauve inference from the fact that the
Legislamx_‘e did Iiot‘pass the same statutory provision for LLCs. This is especially
trae when the legislative J:ﬁstory behind the LLC statutes is taken into account as it

is abundantly cIeai that the Legislature did not intend to exernpt LLCs from alter ego

liability .by‘bnot specifically providing for the same in Chapter 86 of the Nevada

Revised Statutes.

Indeed, Assemblyman Gene T. Porter questioned whether the proposed

|language that eventually became NRS 86,371 would exclude LLCs from the alter ego

ﬁnn’Jonés Vargas, explained that “even though thehab:hty portion [of Chapter 861

addiﬁdﬁal protection over what cotporations now possessed under the law. Equal
protections for ﬁmited-liabilizy companies and corporations had been the intent in
drafting AB 655. He szm; no reason the ‘alter ego’ doctrine could not be applied
to the lmuted—lmbzln:v compames and no reason why the corporate veil could not
be pierced if the entity was zgnored in the fashion done in corporations.”
GARD141 (emphasis added) Assemblyman Robert M. Sader also addressed the
issue of whether the alter ego doctrine would apply to LLCs as follows:

Mr. Sader mtervened to opine that conceptually, the alter-ego doctrine or
piercing the corporate veil philosophically found the corporation was not

25

doctrine, GARD 140-42. The drafter of the stamto:ry scheme, John Fowler of the law

was worded ‘diﬁ‘eimﬂy than that for corporations, he did not believe it provided any {
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a corporation, that it ‘has instead been handled as the alter-ego of the
persons owning the corporation. Therefore it was not a corporation and .
the owners were liable for the debts. He felt it was entirely consistent
with Section 310. In a limited-liability company the members and
managers were not ligble, the same as in a corporation where the
directors, shareholders and officers were not lible. But if there was
not a company because there was an alter-ego, and because the
corporate veil had been pierced, then the owners and managers were
personally -linble. Mr. Fowler emphasized that was exactly the

 Statement of doctrine the courts used. If the corporation’s formalities
and existence were persistently ignored, then it really was not a
corporation. He opined there was no reason the same principle would
not be applicable to a limited-liability company, and felt a court would
agree.

Mr. Sader stated his opposition to the motion, saying he did not feel
there was any change in current policy by creating the limited-liability
company and that alter-egos and piercing the corporate veil could still
be used as afefemsa»,~ _

GARD142 (emphasis added)

The Iegslauve history of Chapter 86, therefore, d:xectly ccmtradlcts the

nepative inference referenced by the Nevada Lawyer article and adopted by the
District Court. Indeed, the Legislature did not intend to limit the application of the

alter ego doctrine to LLCs when it enacted Chapter 86 of the Nevada Revised

Statutes. Moreover, as evidenced by Judge Markell’s analysis of the legislative -

history from the 2001 legislative session, the Legislature did not intend to extinguish

alter ego lability for LLCs by codifying the doctrine for corporations. In other.

words, the rationale cited by the Nevada Lawyer article and relied on by the District

Court is simply wrong. As such, the District Court abused its discretion by denying

26
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the Gardnem request for leave to plead allegations related to the alter ego doctrine,

which wartants extraordinary writ relief.

V. CONCLUSION.

Accordingly, this Court should grant the Petition for Writ of Mandamms in ity

entirety.
DATED this 19th day of July, 2016
CAMPBELL & WILLIAMS

BY. /s/ Donald J. Campbell A
- DONALD J. CAMPBELL, ESQ. (#1216).

PHILIP R. ERWIN, ESQ., (#11563)
SAMUEL R. MIRKOVICH, ESQ (#I 1662)
700 South Seventh Street -

- Las Vegas, NV 89101 - -
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VERIFICATION

I, Donald J. CampbelL declare as follows:

L1 am one of the attorneys for Peter and Cbnsuan Gardner on behalf of -

mmor child, Leland Gardner.

2. 1 verfy that I have read and compared the foregomg PEHTION FOR |

WRIT OF MANDAMUS and that the same is true to my own knowledge, exccpt for

|those matters stated on information and belief, and as to those matters, I believe them.

to be true.
3. L as legal counsel, am verifying the Petition because the questions

presented are legal i.ssues, which are matters for lega]' counsel.

4. Ideclare under the penalty of peljury u:nder the laws of the State ofNevada |

that the forevomg is true and correct
DATED this 19th day of July, 2016

/s/ Donald J. Ca:mpbell -
Donald J. Campbell, Esq. (#1216) . -
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CERTIFICATE OF COMPLIANCE

 Thereby certify that I have read this Petition, and to the best of my knowledge, |

information, and belief, it is not frivolous or interposed for any improper purpose. 1}

farther certify that this brief complies with all applicable Nevada Rules of Appellate

Procedure, in particniar NRAP 28(e), which requires every assertion in the brief

regarding matters in the record to be supported by a reference to the page of the |

transcript or appendix where the matter relied on is to be fonnd. I understand that T
may be subject fo sanctions in the event that the accompanying brief is not in
conformity with the Nevada Rules of Appellate Procedure.

I further certify that this brief complies with the fomlaiﬁzig requirements of

NRAP 32(a)(4), the typeface requirements of NRAP 32(&)(5) and the typestyle '

requirements of NRAP 32(&)(6) as this brief was prepared in a proportionally spaced

‘|| typeface using Times New Roman 14 pt font. 1 also certify that this brief complies

with the page or type volume limitaﬁons of NRAP _32(a)(_7’) as it does not exceed
thirty (30) pages. , | |

Finally, I certify that the Appendnc accoropanying this brief complies with
NRAP 21(4) and NRAP 30 in that the Appendix includes a copy of the District
Court’s order that is éhaﬁenged, the pertinent: parts of the vreoor’d before the
respondent judge, and the d’ché:r original documents, wlﬁch are cssential to
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|| nnderstand the matter set forth in this Petition.

DATED this 15th day of July, 2016
. CAMPBELL & WILLIAMS

BY:/s/ Donald J. Campbell

DONALD J. CAMPBELL, ESQ. (#1216)
PHILIP R. ERWIN, ESQ., (#11563)
SAMUEL R. MIRKOVICH, ESQ. (#11662)
700 South Seventh Street

Las Vegas, NV 89101
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CERTIFICATE OF SERVICE

Pursnant to NRAP 25, I hereby certify that, in accordance therewith and on this

19th day of July 2016, I caused true and correct copies of the foregoing Petition for
Writ of Mandamus to be delivered to the following counsel and parties:
VIA HAND DELIVERY:

Judge Jerry A. Wiese IT

Eighth Judicial District Court of Clark County, Nevada
Regional Justice Center '

200 Lewis Avenne

Las Vegas, Nevada 89155

VIA ELECTRONIC AND US. MAIL:

Paul F. Eisinger, Esq.
Alexaridra B. McLoed, Esq.
1100 E. Bridger Ave.

Las Vegas, NV 89125

" Js/ Lucinda Marane;
- An employee of Campbell & Williams
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_ MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty-sixth Session
‘May 21, 1991

The Assembly Commit'eE’cn-Jndiaiéry was called to order by Chairman

Robert Sader at 8:12 a.m. on Tuesdey, May 21, 1931, in Room 341 of

the Legislative Building, Carson City, Nevada, Exhibit 2 is the
Meeting Agenda, Bxhibit B is the Attendance Roster.

¥r. Robert M. Sader, Chairman
Mr. Gena T. Porter, Vice Chairman
Mr. Barnie anderson
Mr. John W. Bayley
Mr. Jehn C. Carpenter
¥r. Joe Blliott
¥y, Jim ¢ibbons
Mr. William D. Gregory
Mr. Warren B. Hardy
r. Joseph Johnson
Mr. Jobn L. Norton
¥Mr. William A. Petrak
¥r. SBcott Scherer :
¥r. Wendell P. Williams

STAFF & PRESENT;
Frank Partlow, Research analyst
S _PRESENT:

John Hawley, Nevada Supreme Court

Dr. Jacgueline Kirkland, Truckee Meadows Community College

Carla R. Leveritt, Board for the Education and Counseling of
. Displaced Homemakers : : :

Helen Foley, Junjor League of Las Vegas

Bob Cavakis, Yonth Services Diviegion

Bill Lewis, Chicf Probation Officers

Bob Calderone, Youth Services Division

Lorne Malkiewich, Legislative Counsel Bureau

John P. Fowler, Law Firm of Vargas & Bartlett

After the secretary called the rull, Mr. Sader asked for testimony
on SJR 2.,

-
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Hipptes of the Nevada State Legislature
Aesembly Committes on Judlciary

Date: May 21,.1851

Page: 11

might be ben&iiaial on this :Lagmlation. He felt if they pursued
adding the statement it would be dons in the Senate. Mr. Sader
mentmnad bill drafters 434 not normally encourage adding
legislative intent into the statutes. Mr. Scherer expressed there
was some concern about the Indian gaming issue. .

ASSENBLYNAY SCHERER MAUE A MOTION 90 AMEND AND DO PRSS AB 449,
ASSEMBLYMAN ANDERSON SECONDED THE HOTION.
THE MOTION TO ANEND AND DO PASS AB 449 CARRIED UNANIMOUSLY.

BENATE BILL 21¢ - Ratifies teechnical corrections made to KRS,
: Statuten of Kevada 1987 and Statutes of Hovada
1889. '

ASSEMBLYMEN SCHERER MADE A MOTION TO DD FASS SB 214,
ASSEMBLVMAN JOHNSON BRCONDED TEE MOTION.
THE MOTION TO DO PASS SB 214 CARRTED UNENIMOUSLY.

- aevisés " laws ,g'dverning sorparations and
sindlar organizations.

Mr. Gibbons summerized his concerns regarding AB 655 that it would
mzke a significant policy changs away frow the traditicmal
standards which corporate laws were gurrently addressed in Nevada. .
That standard addressed liability f£irst to directors and avay from
the traditional business practice standard. 2B €55 would allow a
laundry 1ist of considerations directors could take inte view,:
‘excluding the traditional business judymsent rule, Mr. Gibbons
questioned why it was nacessary to mova away from the long-term
standard used gs precedence in many court decisions, as well as
changing under Section 2, subsectlon 5, the burden of proof which
under AB 655 appeared to favor directors, in a chalisnge by
shareholdsrs from a ®preponderance of the evidence" to a more
burdensome “clear and convincing" standard. Secondly, Mr. ¢ibbomns
stated in the section allowing shareholders to have a wight of pre-
empiion on new issued shares, AB 655 moved away from. the
traditional ®implied right" to one where that right was exciuded
except if it was specifically wmentioned. That was the reverss of
the curvent statutes. He expressed his consern the policy positiom
Ffor Nevada favored buosiness and the corporation over the

1
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Minutes of the Nevada State Legielature
Asgenbly Coxmittee on Juﬂmiary

Date: Hay 21, 1981

Pager 12

sharsholders and making shareholders now face a stiffer burden in
shallenging corporations.

_ ¥r. John P. Fowler, of the law firm of Varuas and Bartlett in Reno
and Las Vegas, testified the focus of AB 655 was a result of the
takepdver battles of the 1380, which were waged in part in the
warkete and in part in the courts. When z takeovar artist decidaed
to poxrform a hostile takeover, he m3de a proposal and 1f not

| immedixtely accepted by the directors he often went directly to the

shareholders and tendered an offer for theiyr shares at a certain

price. The dirsctors then typ:.c&lly would Fight it saving the

pricve offered was far too low, which it usually was. The
directors’ stratagiass in sither seeking to sell the company at a

highar" pric:e., or in sesking not to sell the company at all, usually .
resuited in a lot more meney per share for the sharsholders 3.f the

company was sold. Alternatively, the company ended up in a
sonewhal different fora after having to defend itself against the
tekeover artist, or the takXewver artist would succeed, in which
case it was guaranteed the company would be burdened with a
tremendous amount of debt. The effects of the takeover battles of
the 19805 had not necessarily been pro-sharehelder vaiue.

Mr. Fowler particularly mentioned that Section 2 of A8 555 allowed
directors te consider other factors. The reason for that was the

focus of the American securities merkets seewad to be very shorbs
term. Articles had been written statirg the short-term thinking of

Zmerican corporations had caused problems for Awerican industries

in mumercus markets, whether automobiles, cowputers; or development

of new tachnology. Foocusing on tomorrow’s stock price or guarterly

results had not necessarily bean good for the country. Section 2
allowed directors to consider other factors other than tomorrow's
stock price or last guarter versus next gumarter’s sarnings., It
allaved the interestz of other constituencies €0 be considered,
Subsection 5 of that section provided for a "clsar and convincing®
evidence standard, which changed the normal evidence standard from
Ppreponderance of the evidencs.® It ralsed the burden of proof to
aope degree when the duties and obligations of a2 director were
being weighed in a court proceeding. ¥r. Fovler stated subsections
3 and 4 were really & more critical part of 2B 655 than was
‘subsection 5. Subsections 3 and 4 dealt with the other
constituency interests which directors could weigh. Bnit subsection
5 provided some additional protection for directors in lawsuits
that were often Filed as a part of a takeover battle. If a

takeover battle went away, the lawsuits did also. The Importance '

by
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Fage: 13

of & lawsuit in protecting shareholders was often subsidiary o the
interests of the takeover artist whe often filed thewm, or to the
artist’s affillates. Mr. Fowler opined for that reason they had
made it a part of the bill, and it was not simply that they wishagd

to changa the standard of proof; but it was part and parcel of a

program to allow directors to considar other constitvency interests
and more lowg-range interests in making corporate decisicns.

Mr. Powler commented it amounted to a basic policy decision for the

legislatura and whether 1t felt =z corporate board should be

somewhat protected from lawsuits when it considered interests othex
than tomorrow’s stock price or last quarter’s earnings in paking
corporate declsions, and could the boaxd look at more longwterm
interests and congider othey constitvencies to some extent. He said
if the legislature wanted to meke the burden of proof the same as
it was for all other lawsuits, the guts of the hill would not be
- tov adverssly affected., Mr. Fowler reiterated the crucial part of
Section 2 were subsections 3 and 4 concerning the board’s ability
to conzider cther constituencies, '

' 38 to preemptive rights, Mr. Fowler said AB 655 included that

change becausa many cother states had done the same thing under tha
Revised Model Businems Corporaticn act of 1984. It adopted an apt-
in prevision with respect to preempiive rights. EHe axplained
presuptive rights were a protective device for shareholders that
permitted then to maintain their proportivnate ownership interest,
which was unicguely beneficial 1n emall-held corporations such as
fanily  corperations, but was not useful in a publicly-hsld
corporation. It was 1like cumuletive voting inm stockhalder
agresments, and it was useful in maintaining the percestage
interest of each person in ownership. : '

¥r. Powvler said preemptive rights was scmething that should be
- carefully considered before baing added to the corporate articles
bacausa it was uniguely suited +to  particular types of
civcumstances. He felt the Model Code bad adopted ths opt-in
version which would, under AB 655, apply %o all corporations forued
after Cotober 1, 1991, rather than the opt-out in which case it
would be in the articles unless specifically stated to not be
included. In addition to cuwylative voting which allowed 3 vyoting
schema to maintain at least come representation on the board of
directors for minority sharcholders, preecmptive rights would be
included in that group of measures which conld be taken to protect

13
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shareholders in small holding situations, It was a change that a
state goiny threuwgh a major overhaul of its corporate statutes
tended to adopt in conformance with the Revised Model Ackt, M.,
Fowlex stated that was not a major changs because the statutory
provision which was recommended {the Model Act approach) protected
those rights if included in the articles. He felt “opt-in® was a
bettar approach, but it was not cruclal to the bdill, even thongh he
believed most jurisdictions were changing to the ept-in® approach.
The recomhended amendments to AR 655 (Byhibit G) allowed existing
corporations to continue their present scheme of having pre-amptive
rights unless specifically excluded in the articles. All
corporations formed aftar October 1, 1921, would be in a schenms
whereby they would need to include pre-emptive rights in the
articles in order to be governsd thershy.

Mr. Johnson expressed his trouble with the policy statement in AB
§55 and the necessity of the short-tern view which was sat by
national monetary policy. Re understood AB 635 sought to control
the short-term view in a singularly protective way by management,
acknowlading there had been obwious abuses, but he felt the nsthod
AB 655 used to protect against that was poor public policy which ha
- disagreed with. He asked if the bill would be Ffundamentally
damaged if some sarly sections were delated.

Hr. Fowler responded AB 655 did many things and thet was only one
thrust for chinges suggested by the corporate study which had been
dona., He felt shareholders under AB 655 ware protfected by the same
devices they had anjoyed for a long time. As to the policy, there
were good argumenmts to be made on both sides. Bowever,
sharebolders bad the power to voite out management, and it was power
that had not been used enough in the past. Mr. Fowler belisved in
tha future it would be used more, because large institutions that
owned large hlocks of stock inm the largely held corporations were
starting to understand they could no longer just sell the stock and
get out of the company if they 4id not like manadgement deeisions.
It was too difficult to sell easily and it affected the market
tremendously. Many stockholders were starting to impact managewent
Gecisions more and more. In that respect the system was selif-
oorrecting and the mnechanisms were theve for shareholders to
control management if they chose to de 8o0. In the narrow area of
directors’ duties and vesponsibilities, the subject of these
legislative measures wag the reaction to the use of lawsuits in
takKegver battles as another tactical device. When the takeover
battle was over the lawsuiis were dismissed. AB 655 provided some

ot
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protection to directors, and especially cutsids directors becanss
they did not make much meney from serving on the boards but usnally
dia it for prestige, to further thelr own careers, or in
retirement, and if they constantly bad to risk their personal
financial status in lawsuits then qualifjed people would not be

found te £ill the position of outside directors. Eaving good .

sutside directers paying attention to what was going on in =
aorporation was critical. In order to su2 a director, there had to
ke a subshkantial wrong commitbted whers he had not used good

business judgment in a material way. That was a protection My,

Fowler thought a Qirector ought to have and was s large part of the
thrust behind thoge sections of AB 655, If Section 2 of AB 658
was deleted emtirely, there weve many other things the hill still
accomplished,  but Section 2 was an important section and ke
personally felt it should be passed, . :

¥r. Gibbong asked ¥r. Fowler to explain what Section 2, subsection
% on page 2, lines 4 anmd 3, 4id and what it prevented, and what
other challenges could e raised that wera not within the
subsection. ¥r. Powler read, "This subsection does not create or

authorize any causes of action against the corporaticn or its N

directors or officers." He said for instance if tha board of
directors decided to consider the workexrs in a factory which it

_thought it must close, typically as a result of a takeover,

subgsection 3 allowed the boaxd of dJdirechtors 4o consider the

interests of the workers in that factory, along with all other

considerations. The shareholders could not sue them simply because
they considered the intersst of the workers, Hr. Powler said on
the other hand, they had not wanted to create the situation where

- the workers by reason of thet saction could file an action against

the directors becanse they considered only the interests of the
shareholders in the decision to close ths factory, The idea was to
allow directors to conslder other intevrests ut not to provide the
other jintarests another caEuse of action on which to sue the
dirsctors if the decision was to close the factory. The measure
allowed a little greater latitude to directors, but did not provide
stockheldars another reason to sue. .

ASSEMBLYMAN GIBBONS MADE A NOTION IO AMERD AND DO PASS AB 655
AS AMENDED, WITH THE FURTHER AMENUMENT 10 DELETE SUBSECTICON 5
OF SRCTION 2.

ASSEMBLYMAN CREGORY SECORDED THE MOTION.
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¥r. Pelrak expressed concern about Section 2, line 22 on page i,
suggesting the wording be changed to W"shall consider? instead of
- *may consider.” Mx, Fowler stated ope state had dope that and it
had besn highly criticized in the academic press. That change
would require directors to consider cother constituency interests,
rather than allowing them to do so., The whole idea of the bill was
to give the directors the freedom to chose whather they wawmted to
consider those interests. Some would argue that no Interssts
except the shareholders’ should ever bs considerad, ami if they
were then the directors should ba sued; corporate law in the past
had always held that tradition. However, to compel the directors
to consider other interests miocht ba construed as considering them
to the exciusion of the interests of the sharcholders, the owners.
¥Mr. Fowler strongly recommended the wording remain “may consider®
to agke sure tha sharshclders interests were properly protected and
the directors gave proper consideration to the owners and did not
focus exclugively on the interests of other conshitusncies,

ASSEMELYMAN PORTER MADE A MOTION TO AMEND THE MAIN MOTION TO

AB 65% BY DEIETING SECTIONS 275 THROUGH 331 CONCERRING

LIMITED-LIABILITY COMPANTES. -

¥r. Porter explained Sections 276 through 331 provided all the -

advantages of a partnership as well as ‘the total shisld of doing
business in the corporate form. In particular Section 310 on page
17, which summarized, "The members of a limited-liability company

and the managers of a liwmited-liability company managed by a-

;anager or managers are not liakle under a. judgment, decres or
order of court, or in any other nanner, for a debt, obligation or
liazbility of <the company.? He sz2ld preseunt corporate law
prohibited the use of the corporate vehicle as a shield, and there
was also the Palter ego doctrine” that said a person counld be
responsihle for the debis and obligations of the corporation. Mr.
Porter disagreed a statute could state that a court ecould not arder
a persen or entity to e lisble in any fashion for anmy debts,
obligations or any liabilities of the company. He was sure people
would use this to go ouk and meke a lot of nmoney and never have to
pay its debts. Hevada would be only the fourth state in the
sountry te consider the limited-liablility company and conseguently
there was no body of case law yvet developed. He was concerned with
making Nevada a testing ground, especially with the Xnowlsdge of
some businesses that had chosen to locate in Nevada in the past,

ASSEMBLYMAN JOENSON SECONDED THE MOTION.

h
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Hr. Fowler responded & limited-1iability company wowld have the

advantages of a partnership for tax purposes and soms of the
advantages of corporations for state law purposes, the nost
important of which was the limited liakility of its owners and
managars. Corporations peovided limited Liability for theix
stockholders, and mogt often shareholders were not lizble for tha
debts of the company. Shareholdsrs might lose thedr invesiment,
but they could not be sued and their assets were not subjsct to any
judgnent against the company, Ssction 310 of AB 655 providad the

same mounity €0 the limited-liability company. Mr. Fowler said
even though the liability portion was worded differently than that .

for corporations, he did not believe it provided any additional
protection over what corporations now possessed under the law.
Bgqurl protections for limited-llisbility companies and corporations
had been the intept in drafeing AB 6%5. He =aw no reason tha
®alter ego doctrine” conld not be applied to the limited-liability
companies and no reason why the corporate veil conld not be pierced
if the entity was ignored in the fashion done in corporations.
EBven though pieraing the corporate veil was diFffienlt to prove,
there was very good case law in that area in Nevada. Mr. Fowler
opined those same standards would end W applying to iimited-
liability ceompanies, but no one would Xnow wntil some cage law had
developed. He asserted the limited liabdlity protection in Section
310 was extremely important and was ons reasopn for establishing the
Iimited-lizbllity company. S v '

M, Porter pointed out the naves had merely been changeds
shareholders becane peubaers and directors became managers. Under
Section 310 the immunity had bean extendad to everyone, directors,
sharsholders and everyone imwvolved in the company, and further,
everygne had immunity from the arm of the court.. That was not the
case in present corporate law. My. Fowler pointed sut the saction
stated they were *not liable under a judgment, decree, or order of
court, for any debts, obligaticns or liabllities of the gompany,®
which was exactly present corporate law. Mr. Porter asked Mr.
Fovler if it was his testimony that a cowrt of sompetent
Jjurisdiction in Nevada could not under any circumstances order =z
director or shareholdar te be 1liable for the debt of the
corporation? Mr. Fowler responded, ®Ho, because vou have the

alter-ego doctrine which is piercing the Sorporate veil.” Hae.

declared the same statement, in effect, was contained in Chapter 78

of KRS with respect to shareholders, although different wording was

used. The alter-ego doctrine could ke used to circummvent the
statutes under certain linited civecumstances. ¥r. Porier

-
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:smmarizad ¥r. Fowler’s testimony to mean tha wording in Section
310 did not change the alter-ego doctrine despite the fact it
specifically said a cowrt could not ¢rder a member, sharshelder, or

director to do anything, M¥r. Fowler stafed Re could not angwer 100

percent sither way because there was no case law.
Hr, Sader intsrvened to opine that conceplually, the altazr-ege

doctrine or plercing the corporate vell philosophically found the -

. corperation was not a corporation, that it had instead been handled
as the alter-ego of the persons cwning the corporation. Therefore
it was pot a corporation and the owners ware lizble for the debls.
He felt that was entirely comsistent with Section 310, In a
limited-liability company the members and managers were nol liable,
the same as in & corporation where the directors, shareholders and
officers were not liable. But if there was not a cowmpany becauvss
there wasg an alter-ego, and because the corporate vell had heen
pisrced, then the owners and managers were personally liable, Mr.
Fowler emphasized that was ezactly the statement of dootrine the:
courts used. If the corporation’s formalities and existence wers
persistently ignoved, then it really was not & corporation. He
opined there was no reason the same principle would not e
applicable to a limited-liability company, and felt a court would
agree. : ' A ‘ '

Mr. Sader stated his oppositionm to the motion, saying he did not -

foel there was any change in current policy by creating the
limited-Iiakhility company and that alter-egos and piercing the
corporate veil could still be used as defenses. The Limited-
liakility company was a8 wvary helpful toecl to combine thea conocepts
of partnerships and corporations which allowed mew Ltypes of
bu:c‘lxge.ss entities without changing rslationships to thixd party
craditors. :

Mr. Johnson agreed with Mr. Porter the absence of case law in the §

area of 1limited-liability companies raised many questiona, He

- understood the arguments for establishing the mechanism, but felt

Hevada should wait and possibly address it in the future, and
enacting it now was prematures, . :
Mr. scherer asked if it was believed tha availebility of limited-
liability companies would bring additionzl companies Lo Nevada.
Mr. Fowler answered he felt that would happen because it provided
an additional wehicle which would allow those who wished to form a
company to chose a Nevada venus because of the choice of a limited-

“r
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liebility company or a aarporatian Fees would be collected by the
Secretary of State for limited-liability companles as they were for
corporationa,

Mr. Norton mentioned his entire cayeer was spert in atdmomic
business development, and after revigwing 2B 655 and limited~
Mility companies, felk it would halp pr:l.nq more diversified
companies to Nevada,

TEE MOTION T0 ZMERD THE MAIF MOTION T0 AB 655 TO DELETE

SRCTIONS 275 THROUGH 331 PERTATNING TC LINITED=LIABILITY
COMPANIES FATLED FOR LACK OF A MAJORITY. VOTING YES WERE
ASSEMBLYMEN GRECORY, JOHNSON AND PORTER. VOTING RO WERE
ASSEMBLYWMEN ANDERSON, BAYLEY, CARPENTER, ELLIOTT, GIBBONS,
HARDY, NORTON, PETRAK, SCHERER, AND SADER.  ASSEMBLYMAN

TEE MOTIOR TO AMEND AND DO PASS AB 655 35 AMENDED, WITH THE
FORTHER AMERNDMENT TO DELETE SUBSECTION 5 OF SECTION 2 CARRIED
BY A MAJORITY OF THOSE PRESENT. VOTING NO WAS ASSEMELYMAN
PORTER., ASSEMRLYMAN WILLIRMS WAS ABSENT.

&ﬁm EILY 715 - Restricts expenditurs of moaey appmprintad to
: eountles for special supervision prograzs.

#r. Sader mentioned no one from the ceunties had been available to
“testify  the previons day on AB 715, but . since that tiwe
representatives of the Nevada Asscciation of Counties, Clark County
gn?lmtshoa County, bad all said there was no opposition to the

i1l. -

ASSEMBLYMAN ANDERSON MADE A MOTION TO DO PASS AR 715.
| ASSEMBLYMAN PETRAK SECONDED TEE MOTION. |

THR }mlﬁﬂ TO DO PASS'.E.B 715 CARRIED UNANIMOUSLY BY THOSE
FRESENT. : : -
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PAUL F. EISINGER, ESQ. »
Nevada Bar No, 1617
ALEXANDRA B. MLEOD, ESQ.
Nevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-3315

Mail To: ’

P.O. Box 2070

Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327 S
E-Mail: peisinger@thorndal.com
thorndal.com :

Attorneys for Defendants, '
HENDERSON WATER PARK, LLC db
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC

Electronically Filed
09/08/2016 04:29.05 PM
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' GLERK OF THE COURT

DISTRICT COURT
'CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN |
GARDNER, on behalf of minor child, LELAND
GARDNER.. |

Plaintiffs,
VS,

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, a
Nevada limited liability company;, WEST
COAST WATER PARKS, LLC, a Nevada
Iimited liability company; DOUBLE OTT

{{ WATER HOLDINGS, LLC, a Utah limited

liability company; DOES 1 through X, inclusive;.
ROE CORPORATIONS I through X, and ROE
Limited Liability Company I through X,
inclusive,

Defendants.

CASENO. A-15-722259-C
DEPT. NO. XXX

REPLY IN SUPPORT OF MOTION FOR |
0. |

SUMMARY JUDGMENT ASTO
CLAIMS AGAINST DEFENDANTS
EST COAST AND DOUBLE OTT

Date of Hearing: Sept. 13, 2016
Time of Hearing: 9:00 am.

Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATER
PARK, WEST COAST WATER PARKS, LLC (hereinafter “West Coast™), DOUBLE OTT
WATER HOLDINGS, LLC (hereinafter “Double OTT™), (also collectively “Defendants™ or the
“Water Park Defendants™), by and through their counsel of record, THORNDAL,
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,__,
.

AWSTRONG, DELK, BALKENBUSH & FEISINGER, do herein submit their Repiy in
| Support of Motibn for Sumﬁary Judgment as to Claims againét Defendants West Coast and |
Double OTT in the above-entitled action pursuant to Nevada Rules of Civil Procedure 56, and
| Nevada Revised Statutes §§86.371 and 86.381.
This Reply is made and based upon all of the papers and pleadings on file herem, the

Points and Authorities hereinafter to follow, and such oral argument as this Honurable Court

may entetiain at a hearing of the subject Motion, if so desired.
RESPECTFULLY SUBMITTED this § E E[ay of September, 2016,

THORNDAL, ARMSTRONG, DELK,
,B’AL'KENBUSH & EISINGﬁ/

PAULF.E
Nevada Bar NeZT617
ALEXANDRA B. M°LEOD, ESQ.

Nevada Bar No. 8183

1100 East Bridger Avenue, P, 0. Box 2070
Las Vegas, NV 89125

Attorneys for Defendants,

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC
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PoOINTS & AUTHORITIES

| 8 'NRS 86.381 PROTECTS MEMBERS OF LLC’S AND SUPPORTS SUMMAR
: JUDGMENT AS TO WEST COAST AND DOUBLE OTT _ :

Pursuant to Plaintiffs’ footnote 2, there are no disputed facts bearing on the question of |

whether West Const and Double OTT are proper defendants in the case at bar, Nevertheless,
Plaintiffs’ insist that they are not making any attempt to pierce the statutory protections to
members of LLCs, but to hold these LLCs Hable for their own allegedly tortuous acts and
“personal wrongdoings.” Plaintiffs mistakenly set forth that they would be “entitled to bring
these claims for negligence againsf West Coast and Double Ot even if the Cowébunga Bay
entities were not named defepdants in the underlying action.” (Opposition at 4:21-23.) |

’ Importantly, this very same issue has already been decidéd in this very same case. (See
this Court’s July S, 2016 Order Denying Plaintiffs’ Motion for Leave to Amend Complaint,
attached hereto as EXHIBIT A; hearihg transcript attached as EXHIBIT B). An issue becomes thev

law of the case only if presented, considered, and deliberately decided.  Sherman Garderns Co. |

v. Longley, 87 Nev. 558, 565, 491 P.2d 48, 53 (1971). .

“All the propositions assumed by the court to be within the case, and all
questions presented and considered, and deliberately decided by the court,
leading up to the final conclusion reached, are as effectually passed upon as the
- ultimate questions solved. The judgment is authority upon all points assumed to
be within the issues which the record shows the court defiberately considered
and decided in reaching it.” '

State of Nevada v. Loveless, 62 Nev, 312, 319, 150 P.2d 1015, 1018 (1944) (internal c‘itations :

omitted) (emphasis supplied) (cited with approval in Sherman Gardens Co. v. Longley, 87 Nev.
558, 565, 491 P.2d 48, 53 (1971)). In deciding to prohibit Plaintiffs’ from amending their

complaint to add individual defendants, this Court already considered the questions of absolute
protections of members of an LL.C from liabilities incurred by the LLC. and the lack of any alter
ego_exception 0 the LLC statutes. In fact. Plaintiffs cite the exact same case law as they did
when_the issue was previously before the Court. (Compare Plaintifis’ Reply in Subngg_t_gf
Motion for Leave o File Amended Complaint. filed June 9, 2016, at pp. 5-8 with Plaintiffs’
Opposition to Motion for Sunynary Judgment as to Claims agﬁinst Defendants West Coast and
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|the Court “deliberately considered and decided” these exact same issues.

I T - YRR Y S N

| protection of members from investor-level liability.” (internal citation omitted) (emphasis

‘|| Henderson Water Park, LLC.” Yet, what Plaintiffs are asking this Court to do is render the

Double OTT, filed August 29, 2016, at pp, 6-9.) Following the Court’s June 16, 2016 hearing |

on this issue. His Honor took the matter under advisement and the record therefore reflects that | -

Despite exhaustive briefing, extensive oral argument, and this Court’s deliberation on |
these issues, Plaintiffs continue to ignore the plé.in and unambiguous meaning of NRS Chapter
86. Our Nevada Supreme Court instructed in Weddell v. H20, Inc., 271 P.3d 743, 748 (Nev.
2012} that “[ljimited-liability companies (LLCs) are business entities created ‘to provide &
corporate-styled liability shield with pass-through tax benefits of a partnership.” (citing White
v. Longley, 2010 MT 254, 358 Mont. 268, 244 P.3d 753, 760 (Mont. 2010); Gottsacker v,
Monnier, 2005 W1 69, 281 Wis. 2d 361, 697 N.W.2d 436, 440 (Wis. 2005) (stating that “[fJrom
the partnership form, the LLC borrows characteristics of informality of orgaxﬁiatioh and

operation, internal governance by contract, direct participation by members in the company, and

no taxation at the entity level, From the corporate form, the LLC borrows the characteristic of | -

added)). The protection of LLC members from hxvestorélevel liability was codified at NRS
86.381: “A member of a limited-liability company is not a proper party to Vproceedings by or
against the company, except where the obiect is to enforce the megzbefs right against or liability

to the company.”
Substituting the names of the parties in interest into that statute drives home the point:

“A member [West Coast or Double OTT] of a limited-liability company [Henderson Water
Park, LLC] is not a proper party to proceedings by-or against the company [Henderson Water
Park, LLC]...” Compare NRS 86.381, Plaintiffs cannot argue with a straight face that this

lawsuit for Leland’s non-fatal drowning at Cowabunga Bay is not a “proceeding against

statute meaningless and usurp the role of legislator to re-write the statutes. As it stands, the

member-LLCs are not proper parties under the plain meaning of the statute.
14

117
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I lI.  NRS 86371 AND THE UNDISPUTED FACTS FURTHER SUPPORT
5 SUMMARY JUDGMENT AGAINST PLAINTIFFS® DIRECT CLAIMS
3 Plaintiffs’ alternate argument — that they are entitled to bring these claims for negligcnce
4 || directly against West Coast and Double OTT even if Cowabunga Bay were not named - is
5 || misguided when viewed in light of NRS 86.371 and the factual record in the case at bar. NRS |
6 ||86.371 makes it clear that, “[NJo member or managerof any LLC formed under the law of this
7 |} State is individually liable for the debts or liabilities of the company.” Again substituting the
8 || names of the parties in interest into this statute is instructive: “No member or manager [West
9 || Coast or Double OTT] of any LLC formed under the law of this State [Henderson Water Park,
10 |{LLC] is individually liable for the debts or liabilities of the company [Henderson Water Park,
11 {LLC].” Under the absolute protections of NRS Chapter 86, there is simply no basis to break
12 {} through the protections of Henderson Water Park, LLC to maintain a direct action against West
13 || Coast or Double OTT. ‘
14 Should the Court have any inclination to consider Plaintiffs’ direct claims as falling
15 |joutside the scope of NRS Chapter 86, any such direct claims are solidly refited by the
16 || undisputed factual record in this lawsuit. Plaintiffs’ allegations of negligence in this matter are
17 || clearly stated in the Complaint as follows: |
18 Defendants breached their duties to Plaintiffs when they failed to pmﬁide
adequate lifeguard coverage and otherwise failed to take reasonable sieps to
19 profect Leland from drowning. o ‘
20 |\ See Complaint on file herein at p. 7, 1l 7-8. However both West Coast’s and Double OTT’s
21 || answers to interrogatories reveal their lack of involvement in the daily operations of the water
22 || park: |
23  INTERROGATORY NO. 3:
Ide set forth i detail West Coast’s policies and %rjclauchures in any
24 - way related to the operation of the Wave Pool, including but not limited to lifeguard
staffing, from April 1, 2013 through the present. :
25 RESPONSE TO INTERROGATORY NO. 3: ,
est Coast is simply an owner/investor in Henderson Water Park,
26 LLC and has no involvement in the policies, procedures or daily operations
97 of Cowabunga Bay Water Park. :
: % % &
28
DX BuLnabt & Eronen Page 5 of 9
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INTERROGATORY NO. 3: ' )

- Identify and set forth n detail Double Ott’s policies and procedures in any
way related to the operation of the Wave Pool, including but not limited to lifeguard
staffing, from April 1, 2013 through the present. '

- RESPONSE TO INTERROGATORY NO. 3:
Double OTT is simply an cwner/mvestor in Henderson Water Park,
LLC and has no involvement in the policies, procedures or daily operations
of Cowabunga Bay Water Park. »
(See Exnipirs C & D, attached.)

Henderson Water Park, LLC, unilaterally made all such operational decisions:

BY MR. CAMPBELL: )
Q. = So the most that you would have there on any given day, irrespective of the
amount of people, would be seven persons would be designated - ‘

A. - Correct, , .

Q. -~ as I‘ife§uands‘? QOkay. And once again, that was your unilateral
decisi{;n, correct?

Al €s.

Q. And you accept responsibility for that?
MR, EISINGER: Object to the form. You can answer.
BY MR. CAMPBELL: ' o
Q.  Isthat"yes"?

Yes

A, . o . :
. Q. Okay. And what was the management committee's position on that? Did
they agree with you in that regard? - - o

A, They weren't aware of it.
Q. %hey weren't aware of it?
- A. No. ' -
Q. Okay. Why weren't they aware of it?

A, Because they are not involved in that sort of thing, the day-to-day stuif ‘

like that, - .

Q. Why aren't they? Isn't that their job?

A. - Which management are you talking about? B :

Q. The management commitiee, the owners that sit on the management
committee that yon answer to and you are responsible to,

MR. EISINGER: Object to the form, Go ahead,

THE WITNESS: No, they are not involved in the day-to-day operation.
They don't know how many people are doing cashiers or guarding or —
that's my job. '

BY MR, CAMPBELL: - .
Q. Well, why aren't they involved in that? In, for example, not necessarily
cashiers, but life and death matters such as lifeguards, why have they exhibited
no interest in being involved in that process? :

A, Well--

MR. EISINGER: Object to the form. ' L.

THE WITNESS: They are just investors. They are not involved in doing those
sort of things. _

111
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Likewise, the undisputed and unrefuted testimony of Cowabunga Bay General Manager Shane
Huish ccnciﬁsively establishes thai no members of the LLC, neither West Coast nor Double

OTT, took any role in the operations of the water park and that he, as an employee of
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BY MR. CAMPBELL: , ‘ ' .
ng . You understand that they are members of the management committee,
nght? : o .

A.  Well, ] think it's a management of the partnerships, not of the park.

g. go they have nothing to do with the management of the park at all?

. 0.

Q. But that's not what your documents say, is it?

A. . I'm, I'm not sure about that. But, no, they are not involved in the day-to-
day operation. The management committee votes on things if we are going to
sell the park or if we're going to divide the partnerships or...

{Deposition of Shane Huish, taken March 22, 2016, attached as ExnisitT E, at
156:15-158:25) (emphases added)

Plaintiffs concede that there is no Nevada case on point. ’(Qpposition at 6:3.) Plaintiffs

are eager to pdiht out all of the federal case law and case law from other states because there's

ne Nevada state case law on this point. Yet, the creation of business entities is strictly a state
function, and the nuisances and differences from stafe to state are meaningful and significant.
States make intentional decisions in their statutory constructions to lure businesses to their state,

and Nevada and Delaware are both very popular states for business formation precisely because

of those protections. Plaintiffs would do away with all of those protections in order to allow

|| them to maintain their suit against the members of a2 Nevada LLC. Plaintiffs repeat that they

have»brought direct claims against the member-LLCs but can offer no factual basis to support

‘|| those claims, as required by NRCP 11, especially in light of the undisputed evidence above.

Plaintiffs interpretation of the Nevada statutes would do away with the statutory protections in
Chapter 86 that were specifically intended to protect the LLCs, and its members.

/11 | |

I

111
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CONCLUSION -
This Court has previously ruled in favor of upholding the protectmns to members of

LLCs, making that the law of the case. Defendants respectfully requcst that the Court extend

those. protections by releasing West Coast and Double OTT via summary judgment, in
accordance with NRS 86.381.

" RESPECTFULLY SUBMITTED this ‘% day of September, 2016.

THORNDAR) ARMSTRONG, DELK; ™
BALKENBUSH & EISINGER

-~ PAUL F. EISINGER, ESQ.
‘ Nevada Bar Na. 1617
ALEXANDRA B. M°LEOD, ESQ.
"Nevada Bar No. 8185
1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125
Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC
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CERTIFICATE OF SERVICE ,

Pursnant to NRCP 5(b)(2XD) and EDCR '7.26(3)(4) I hereby certify that on thejﬂ/
day of September, 2016, I served a copy of the above and foregoing REPLY IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS AGAINST
DEFENDANTS WEST COAST AND DOUBLE OTT to the following parties via
electronic service through the Eighth Judicial District Court’s Odyssey E-File and Service
System: '
Donald J. Campbell, Esq.
Samuel R. Mirkovich, Esq.
CAMPBELL & WILLIAMS
700 South Seventh Street
Las Vegas, NV 89101
Attorneys for Plaintiffs,

PETER and CHRISTIAN GARDNER on
behalf of minor child, LELAND GARDNER

k4

' ARMST
BUSH & EISINGER
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