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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically File
LIBORIUS AGWARA . Jul 27 2016 01:51
Tracie K. Lindema

Petitioner, Case No.  Clerk of Supreme

VS,

STATE BAR OF NEVADA and
%(())(i};%ERN NEVADA DISCIPLINARY

Respondents.

PETITION FOR WRIT OF MANDAMUS OR, IN THE ALTERNATIVE
PETITION FOR WRIT OF PROHIBITION

COMES NOW the Petitioner, LIBORIUS AGWARA, by and through his
counsel, WILLIAM B. TERRY, ESQ., of the law offices of WILLIAM B. TERRY,
CHARTERED and moves that this Honorable Court entertain a petition for writ of

mandamus or, in the alternative, writ of prohibition in the instant case.

This request is made and based upon subpoenas served upon Mr. Agwara by
the State Bar of Nevada. This petition is made and based upon the attached analysis
of facts, prayer for relief and points and authorities in support hereof.

WILLIAM B. TERRY, CHARTERED

& 7,

A/L\
WILLIAM B. , ESQ.
Nevada Bar Ne-1028

WILLIAM B. TERRY, CHARTERED
530 S. Seventh Street

Las Vegas, Nevada 89101

(702) 385-0799

Attorney for Appellant
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ANALYSIS OF FACTS

On December 16, 2015, the State Bar of Nevada forwarded a Subpoena Duces
Tecum to Petitioner, Liborius Agwara, allowing him a period of time to respond to
said Subpoena. A copy of said Subpoena is attached hereto and incorporated herein
as Exhibit “1”. While the Subpoena itself’is self-explanatory, it required Mr. Agwara
to produce retainer agreements, documents pertaining to the settlement and/or the
distribution of funds, accounting records for all deposits, withdrawals and
disbursements in reference to a Nevada State Bank account and perhaps most
critically, “All personal and business tax returns for each of those individuals and
businesses listed on Exhibit C with schedules, W-2's, and 1099's to include W-2's
or 1099's issued to your employees, contract personnel or other entities for the tax
years 2009, 2010, 2011, 2012, 2013 and 2014...” On March 1, 2016, after getting
the extension, Petitioner Agwara filed an objection to the Subpoena, a copy of which
is attached hereto and incorporated by reference herein as Exhibit “2”. Amongst the
objections raised, Mr. Agwara included the fact that he was asserting a Fifth
Amendment right against self-incrimination respect to producing or testifying about
the subpoenaed documents and/or records. He further alleged that the State Bar was
subpoenaing documents that were time barred and further alleged in reference to the
income tax returns “...the State Bar is seeking documents (income tax returns) which
are outside of its jurisdiction and have nothing to do with how Respondent practices
law...” Along with the objections to the Subpoena, Agwara obtained counsel.
Further objections were filed by counsel which were responded to by the State Bar.
Ultimately the matter was referred to Luke Puschnig, Esq., as chair of the Southern
Nevada Disciplinary Board. Without any oral argument but assuming having
considered the written objections and responses, Mr. Puschnig caused to be filed on

May 27, 2016 an “Order Regarding Objection to Subpoena Duces Tecum and
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Motion to Compel Production...”, a copy of which is attached hereto and
incorporated by reference herein as Exhibit “3”. Again as set forth within the Order,
the objection was denied and the State Bar’s motion to compel was granted. Oddly
enough, the order thereafter indicates “This Order does not, in any manner, prevent
Liborius Agwara, Esq. from making similar arguments in the future if this matter
continues to hearing...”

The reason counsel suggests that this was an odd provision to add to the order
includes the fact that there was not at that point in time any Bar complaint filed
against Mr. Agwara. Additionally, as will be argued herein, it does do Mr. Agwara
any good to make similar arguments in the future if the items sought are delivered
to the State Bar including but not limited to the income tax return. A Notice of Entry
of Order was likewise filed on the same date being May 27, 2016. A copy of that
document is attached hereto and incorporated by reference herein as Exhibit“4”. By
the time Mr. Puschnig entered his order in reference to what is referred to herein as
Subpoena #1, counsel has been advised that an additional subpoena had been served
upon counsel and Mr. Agwara, a copy of which is attached hereto and incorporated
by reference herein as Exhibit “5”. This subpoena required the production of
documents by June 6, 2016. In order to litigate the issues pertaining to the second
subpoena, neither Mr. Agwara nor counsel filed a Petition for Mandamus or, in the
alternative, a petition for writ of prohibition because of the expected ruling by Mr.
Puschnig to objections to the second subpoena. As aresult, of the second subpoena
counsel filed objections to the second subpoena duces tecum, a copy of which is
attached hereto and incorporated by reference herein as Exhibit “6”. The Court is
asked to note that oral arguments were requested on the objection to the second
subpoena. See Exhibit “6”. The State Bar thereafter responded to the objections to

the subpoena and Petitioner herein filed responsive points and authorities again
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objecting to the subpoena and again requesting that the subpoena be quashed.

On June 2, 2016, Chairman Puschnig entered an order which set a telephonic
hearing for July 7, 2016 at 2:00 p.m. regarding the objection to subpoena and the
motion to quash the subpoena. The Order likewise provided both the State Bar and
counsel with a telephone number and conference ID number and conference pin
number. A copy of this document is attached hereto and incorporated by reference
herein as Exhibit “7”. There was therefore an expectation that there would be oral
arguments granted on July 7" since that is what the Chairman had ordered. Contrary
to this order, however, on June 29, 2016, apparently after Mr. Puschnig had
considered the points and authorities by both Mr. Agwara and the State Bar, an order
was entered denying Mr. Agwara’s objections to the second subpoena duces tecum.
The order again included the language “This Order does not, in any manner, prevent
Liborius Agwara, Esq. from making similar arguments in the future if this matter
continues to hearing...” Counsel for Mr. Agwara thereafter forwarded an email to
Chairman Puschnig, which was likewise forwarded to both Janeen Isaacson and
Stephanie Barker with the State Bar, a copy of which is attached hereto and
incorporated by reference herein as Exhibit “8”. In part, it referred the fact that
Chairman Puschnig had already denied the objections to the second subpoena duces
tecum. It thereafter continued “You had scheduled oralrarguments on this matter for
July 7, 2016 at 2:00 p.m. Am I to presume that that is now vacated since you have
ruled without oral arguments?” The email further requested that Mr. Puschnig enter
a stay of his order so that Mr. Agwara could file a writ with the Nevada Supreme
Court. Less than fifteen minutes later, Mr. Puschnig responded as set forth in
Exhibit “9” in an email indicating “Oral hearing was vacated because I do not see a
reason for the oral hearing. The written pleadings were enough to decide the matter.

I am also hereby denying the Request for a Stay on my order...” A copy of that email
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is attached hereto and incorporated by reference herein as Exhibit “9”.
ANALYSIS OF SUBPOENA #1 AND SUBPOENA #2
SUBPOENA #1

The original basis ofthe objections to Subpoena#1 have already been outlined

but a review of the Subpoena itself shows clearly there is a basis to assert a Fifth
Amendment right, a limitation of actions right, and others to the subpoena.
Additionally, much of the information sought pursuant to the subpoena either can be
or has been obtained through Nevada State Bank through account number 2097335
including the fronts and backs of checks. Sought in part are “...accounting records
for all deposits, withdrawals and disbursements of funds...”, “documents that
evidences the creation of an attorney client relationship or otherwise indicates a
request for said funds to be held in trust or escrow...”, “accounting records for all
deposits...” Again, under paragraph 3, all personal and business and tax returns “...of
those individuals and businesses listed on Exhibit C with schedules, W-2's, and
1099's to include W-2's or 1099's issued to your employees, contract personnel or
other entities for the tax years 2009, 2010, 2011, 2012, 2013 and 2014...” 2009
through 2011 and arguably 2012 are well outside the limitation of actions rule for
which the State Bar could file any form of a complaint.
Subpoena #2

This Subpoena seeks information in reference to Wells Fargo IOLTA account
ending 8027 “...between December 1, 2014 and present...” Part of the sought
documents include settlement or distribution sheets, pre-settlement loans,
correspondence evidencing negotiation/settlement, check memos, wire instructions,

account journals, accounting database or account summaries.
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PRAYER FOR RELIEF

1.  That the Chairman of the Southern Nevada Disciplinary Committee be
directed to modify his order denying the motion to quash subpoena #1 and #2.

2. To prohibit the State Bar from enforcing the orders of the Chairman of the
Southern Nevada Disciplinary Committee.

3. That the motions to quash the subpoenas be granted.

4. To prohibit the State Bar from enforcement under Rule 25(c) of the
Disciplinary Rules of Procedure as adopted by the Board of Governors on July
9,2014.

5. For such other relief as the Court deems fit including, but not limited to, a
recognition of the Petitioner’s right to assert the Fifth Amendment regarding
the Subpoena Duces Tecums outlined herein.

JURISDICTION
Unless the Supreme Court intercedes, the orders of the Chairman of the
disciplinary panel will stand the State Bar will be allowed to enforce said orders.

Under Chapter 34, those provisions set forth the requirements dealing with a petition

for writ of prohibition or, in the alternative, a petition for writ of mandamus.

Obviously, those writs may be filed alternatively which is exactly what is being done

herein. The writ of prohibition is to direct the State Bar to take no further action and

the writ of mandamus is to direct the Chairman, Mr. Puschnig, to reconsider his
orders consistent with this Honorable Court’s further directives. It is submitted that
there is no other adequate remedy at law since the choice of the Petitioner is either
to disregard the orders or to comply with them. If he complies with them, however,
contrary to the finding of the Chairman, Mr. Puschnig, the harm will already be done
because the documents would have been produced independent of the Petitionet’s

assertion of Fifth Amendment rights.




S O PO

=R < )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In Waters v. State Bar of Nevada, 103 Nev. 694, 747 P.2d 900 (1987) Mr.
Waters filed an original petition for writ of mandamus to compel former counsel of
the State Bar to investigate two Assistant United States Attorneys. Part of the
finding by the Nevada Supreme Court was that the court has inherent supervisory
authority over the State Bar and a strong interest in assuring that all members of the
State Bar perform their duties properly. The court also found that when the Supreme
Court exercises it’s supervisory authority it need not confine it’s order to the entry
of a writ recognized in common law but may structure relief to the purpose at hand.

In a series of cases involving a petition for writ of prohibition or, in the
alternative, a writ of mandamus and specifically in Whitehead v. The Nevada
Commission on Judicial Discipline, 110 Nev. 380, 873 P.2d 946 (1994) the court
found that the Supreme Court had jurisdiction to entertain petitions for extraordinary
reliefin the nature of a prohibition or mandamus. Inreference to judicial discipline,
it is submitted that if the court has jurisdiction through either of these writs over
judicial discipline they likewise have jurisdiction over attorney discipline.

ARGUMENT

L. PETITIONER AGWARA HAS A FIFTH AMENDMENT RIGHT TO NOT
COMPLY WITH SUBPOENA #1 AND #2.

Based on information and belief'this is a question of first impression presented
to this Honorable Court in reference to the assertion of a Fifth Amendment right to
a bar disciplinary action in Nevada. The subject matter of the dispute herein is in
dealing with the two subpoenas issued by the State Bar.

In perhaps the leading case decided by the United States Supreme Court being
Spevack v. Klein, 385 U.S. 511 (1967) someone in Mr. Agwara’s position being a
lawyer in a disciplinary proceeding has a right to remain silent and the right to refuse
to give testimony in a disciplinary proceeding without suffering a disciplinary

sanction. It is submitted that this same right applies to the production of documents
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as exemplified in Subpoena #1 and #2 and most particularly in reference to the
income tax reports of the Petitioner.

In Spevack at 516 supra, the court specifically indicated:

We find no room in the privilege against self-
incrimination for classifications of people so as to deny it
s M personshall be. compelled.in'any
criminal case to be a witness against himselltz’ and we can
imply no exception...

In considering the instant issue, this Honorable Court is respectfully reminded
that it was the bankruptcy judge who referred the matter to the State Bar and likewise
referred the matter to the United States Attorney’s office. Inthe case of In Re: Artis,
883 A.2d 85, 103 (DC 2005) the court held that the Fifth Amendment protects
against any disclosures that the witness reasonably believes could be used in a
criminal prosecution or could lead to other evidence that might be used. This is
particularly relevant in the instant case since the Chairman’s ruling was that Mr.
Agwara was not protected by the Fifth Amendment but could assert it at a later point
in time. Again, that would do no good if the production were required.

In the case of In Re: Sheldon Oliver Zisook, 88 111.2d 321, 430 N.E. 2d 1037
(1981), the court considered the applicability of a Fifth Amendment invocation to
subpoenas that had been issued to an attorney. The Zisook case involved the scope
of an attorneys Fifth Amendment privilege against incriminating himselfin reference
to a disciplinary action. Unlike Agwara herein who practices as a sole-proprietor
and not under a corporation, Zisook had formed a professional corporation. He had
been served a subpoena duces tecum to testify and produce files. It was in fact a
third defendant in the Zisook case by the name Elias who was an attorney practicing
as a sole-practitioner. In coming to their decision, the Illinois court recognized that
it has long been the law that the privilege extends to private papers as well as oral

testimony. See United States v. White, 322 U.8. 694 (1944).

8
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It is further suggested that the privilege is not limited to oral questioning and
that an individual may refuse to provide documents to an investigative body if the
act of production would be testimonial. See, for example, In Re: Grand Jury
Subpoena dated April 18, 2003, 383 F.3d 905 (9" Cir. 2004).

In Fisher v. United States, 425 U.8.391, 96 S.Ct. 1569, 48 L.Ed.2d 39 (1976)
the court held that the act of producing evidence in response to a subpoena has both
communicative aspects and also denotes possession or control by the tax payer. This
is completely different than what the contents of the paper produced disclosed.
Compliance with the subpoena tacitly concedes the existence of the papers
demanded and their possession or control by the taxpayer. In Unifted States vs. Doe,
465 U.S. 605, 104 S.Ct. 1237, 79 L.Ed.2d 552 (1984) it was held that business
records of a sole-proprietorship are no different from the individual owners personal
records. Additionally, if production of business records is protected by the Fifth
Amendment right against self-inctimination production cannot be compelled without
a statutory grant of immunity. It is further submitted that based upon the broad
language of the subpoenas herein the more likely it is that the production of the
documents would be testimonial in nature. It has also been held that in limited
circumstances the act of producing the document can be testimonial under the Fifth
Amendment protection against self-incrimination as when the act of producing the
document is evidence that the document even exists. See Rajah v. Mukasey, 544
F.3d 427,55 A.L.R,Fed.2d 717 (2" Cir. 2008). In the case of Natural Gas Pipeline
Co. of America v. Energy Gathering, Inc., 87 F.3d 464, 149 A.L.R. Fed, (5" Cir.
1996) it was held that an attorney for a judgment debtor was entitled to assert the
Fifth Amendment privilege in refusing to release attorney billing records and thatthe
imposition of sanctions for the attorneys refusal to release those records was error.

There the attorney’s invocation of the privilege was not frivolous and a further
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recognition that some of the documents demanded by the discovery orders might
furnish incriminating information because the attorney did not admit at any earlier
stage of the proceeding to guilt or to facts that were themselves incriminating.

The finding of the United States Supreme Court in the case of the Unifed
States v. John Doe, 104 S.Ct. 1237, 465 U.S. 605 (1984) is relevant herein. In Doe
the owner of a sole-proprietorship upon whom a subpoena had been served
demanding production of certain business records filed a motion seeking to quash
the subpoenas. Ultimately the matter reached the Supreme Court which found that
the contents of the business records were not privileged but the act of producing the
records was privileged and could not be compelled without a statutory grant of use
immunity. Specifically, the court held that where an owner of a sole-proprietorship
upon whom a subpoena was served demanding production of certain business
records in conjunction with a federal grand jury investigation pertaining to
corruption did not concede that the records listed in the subpoena actually existed
or were in his possession so that by actually producing the records the owner would
tacitly admit their existence and its possession and where production of the
documents would relieve the government of its need for authentication the act of
producing the documents at issue was privileged and could not be compelled without
a statutory grant of use immunity.

Applying Doe, supra, to the instant case, to require the production of the
documents being anything sought under Subpoena #1 and #2 would make the
Petitioner tacitly admit to the existence of these documents and therefore relieve the
State Bar of any need to authenticate the documents. Consistent with Doe this
cannot be done. Again, it is the act of production that is protected by the Fifth
Amendment. This particularly is true since each of the documents sought would be

testimonial in nature.

10
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Following Doe, supra, the 9" Circuit Court of Appeals considered a similar
issue in the case of In Re: Grand Jury Subpoena dated April 18, 2003,383 F.3d 905
(9" Cir. 2004). In that case the court ultimately found that because of the breath of
the subpoena and the government’s limited knowledge of the documents sought
Doe’’s production of the documents would have a testimonial aspect protected by the
Fifth Amendment right against self-incrimination. The subpoena in Doe was broad
as it is in the instant case and was served upon a corporation and covered a period
from 1998 through the date of the subpoena and requested amongst other things all
documents relating to contracts and communications. The subpoena commanded
Doe to appear and testify before the grand jury and to bring the documents with him.
Doe asserted a Fifth Amendment basis and refused to provide the documents and
was held in contempt and the matter went before the 9" Circuit Court of Appeals.
The court noted that Doe’s claim of privilege was directed not necessarily to the
documents themselves but the act of producing the documents and the court
considered prior cases holding that a witnesses production of documents in response
to a subpoena may have incriminating testimonial aspects. These include an
authentication requirement. Italso includes the fact that the witness is admitting that
the documents exist and are in his possession or control as well as being authentic.
The court concluded that these types of admissions implicitly communicates
statements of facts that may lead to incriminatory evidence.

The finding of the 9" Circuit Court of Appeals in United States vs. Sideman
and Bancroft, LLP, 704 F.3d 1197 (2013) is also applicable to the instant case.
There, the IRS had filed a petition for enforcement of an administrative summons for
a law firm to produce certain tax documents of a tax payer client. The court
recognized that before this could occur the government must establish, or in the

instant case the Bar must establish, its independent knowledge of three elements: (1)

11
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that the documents in fact exist; (2) that the documents are authentic; and (3) that the
respondent’s possession or control of the documents is in place. The court went on
to hold that the authenticity prong requires the Government to establish that it could
independently verify that the compelled documents are in fact what they purport to
be. It is submitted that because the documents are testimonial in nature they cannot
be compelled to be produced and that this would implicitly acknowledge
authenticity.
ARGUMENT IN SUPPORTS OF SPECIFIC PRAYERS FOR RELIEF
L. THAT THE CHAIRMAN OF THE SOUTHERN NEVADA DISCIPLINARY
NOTION T0 GUASH SUBPOENA H1 AND 5. Do DEn VNG THE
Based on the cases cited dealing with the right of an attorney to invoke his
Fifth Amendment rights which include his right to not deliver documentation it is
suggested that the ruling of the Chairman of the disciplinary committee was in error.
The first prayer for relief is that the Court direct pursuant to mandamus procedure
or due to its inherent jurisdiction that the motion to quash Subpoenas #1 and #2 be
granted. The Chairman issued two orders, one dated May 27, 2016 and one dated
June 29, 2016 in reference to Subpoena #1 and #2. Although oral argument had
been granted on Subpoena #1 and #2 that was revoked by the Chairman without
notice.
Rule 22 of the Disciplinary Rules of Procedure as adopted by the Board of
Governors July 9, 2014 provides in pertinent part as follows:
I\R/Ilt)l‘?iozrgs' or stipulations, rulings to be written to be filed.
The hearing panel chair, if appointed, shall hear and
decide all motions or stipulations. All rulings issued b
the hearing panel chair shall be in writing and filed WitK

the appropriate disciplinary board through the office of
bar counsel.

In the instant case since no disciplinary action was pending against Mr,

12
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Agwara at the time Subpoenas #1 and #2 were issued against him, the State Bar
referred the matter to the Chairman of the Southern Nevada Disciplinary Committee.
In other words, the matter had not been assigned to a specific “...panel chair...” due
to the fact that no complaint existed. Separate and aside from Rule 22 is at a
minimum instructive on what the individual ruling on motions should do. Itis the
position of the Petitioner hetein that when the rule says the ruling of the panel chair
shall be in writing it means that there must be some form of basis for the ruling set
forth within the order. There is in fact no basis for the ruling of the chair in
subpoena #1 or #2 but in fact it simply is a denial order. To make the matter even
more complex the Chairman put what can only be referred to as a caveat in there that
his ruling did not prohibit the Petitioner from raising his Fifth Amendment rights at

a later point in time. The problem with this is that if the Petitioner is directed to

comply with Subpoena #1 and #2 there will be no further opportunity to raise a Fifth

Amendment right. Authentication will be established by the mere production of the

record by the Petitioner. If the records do not exist, this likewise will be construed

against Petitioner. It is submitted that these are testimonial in nature and covered
under the Fifth Amendment privilege.

II. TOPROHIBIT THE STATE BAR FROM ENFORCING THE ORDERS OF
THE CHAIRMAN OF THE SOUTHERN NEVADA DISCIPLINARY
COMMITTEE.

The State Bar has certain avenues available to it to enforce the orders of the
Chairman of the Southern Nevada Disciplinary Committee. Those include a request
for a contempt and what other procedures the State Bar may suggest. It is requested
that this Honorable Court prohibit the State Bar from enforcing the orders of the

Chairman of the Southern Nevada Disciplinary Committee based on the arguments

above.

13
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[II. THAT THE MOTIONS TO QUASH THE SUBPOENA BE GRANTED.

The instant request is more in line with the petition for writ of mandamus
because it would be directed to the Chairman of the panel, Mr. Puschnig, to quash
the subpoenas. That would be based upon either pronouncements by this Honorable
Court or further directive by this Honorable Court.

IV. TOPRQHIBIT THE STATE BAR FROM ENFORCEMENT UNDER RULE

AYHE BOARD OF GOVERNORS ONJULY 8. 3014, > APOFIED

Rule 25 deals with subpoenas. In making the instant argument, this Honorable
Court is reminded that at the time that Subpoena #1! and #2 were issued, no
disciplinary procedures were pending against the Petitioner. Subsection (a) of Rule
25 deals with Bar counsel and attorney members of hearing panels and indicates that
they “...may administer oaths and affirmations and issue and compel by subpoena the
attendance of witnesses and the production of pertinent books, papers and
documents...” The State Bar issued the subpoenas prior to any disciplinary
proceedings. As a result, no “hearing panel” was set up. When objections were
raised to the subpoena the Bar referred the matter to Puschnig in his position as
Chairman of the Southern Nevada Disciplinary Committee.

Subsection (c) sets forth the procedure for failure to comply with the
subpoena. While it is initially suggested that this procedure would not be available
to the Bar since at the time of the subpoenas no disciplinary procedures were
pending against the Petitioner, that would not prohibit them from attempting to
utilize the procedures under Rule 25(c). In essence, what subsection (c) indicates is
that when any individual is subpoenaed to produce books, papers or documents and
refuses to do so “...that person shall be deemed in contempt of the disciplinary board
and the chair of the disciplinary board shall report the fact to a district court of the

county...” The provision goes on that the district court shall promptly issue a

14
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attachment which directs that the attorney be brought before the court forthwith. The
attorney is then put in a position to either comply with the subpoena or continue to
resist the subpoena. As subsection (¢) provides production would “...purge himself
or herself of the contempt...” Petitioner herein, however, does not wish to “purge”
the procedure due to the fact that he believes he has a legitimate Fifth Amendment
claim.

If this Honorable Court does not quash the subpoenas, it is believed that the
State could invoke the provisions under Rule 25.

V. FOR SUCH OTHER RELIEF AS THE COURT DEEMS FIT INCLUDING

SUBPOENA DUCES TECUMS OUTLINED HEREIN.

As this Court recognized in Waters v. State Bar, 103 Nev. 694, 747 P.2d 900
(1987) this Court has the right to hear a petition for writ of mandamus or a petition
for writ of prohibition or utilized its inherent supervisory authority over the State
Bar. Whether the Court invokes it’s powers under a writ of mandamus or prohibition
or under its supervisory authority, the prayers for relief outlined herein are still
equally applicable. As an example, the Court could direct the Chairman to
reconsider the motions and to issue written findings of facts and conclusions of law.
The Court could direct that oral arguments be set before the Chairman. The Court
could grant the prayer for relief in part or in full as requested by the Petitioner. What
is most important, however, is a recognition by this Honorable Court of the
Petitioner’s right to invoke his Fifth Amendment rights under the Constitution and
that those Fifth Amendment rights being testimonial in nature are equally applicable
to calling upon the Petitioner to answer questions or directing that the Petitioner
provide documents. CONCLUSION

For the above-indicated reasons, it is respectfully requested that the Petition

for Writ of Mandamus or, in the Alternative, Writ of Prohibition be granted or

15
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alternatively that the Court exercise its supervisory powers over the State Bar and
quash Subpoenas #1 and #2 as prayed for herein.
DATED this ﬂ%ay of July, 2016.

WILLIAM B. TERRY, CHARTERED

Far

[ AHF 2, A

WILLIAM B. TE , ESQ.
Nevada Bar No. 1078
WILLIAMB. T Y, CHARTERED
530 S. Seventh Street
Las Vegas, Nevada 89101

702) 385-0799

ttorney for Appellant
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VERIFICATION
STATE OF NEVADA

COUNTY OF CLARK
LIBORIUS AGWARA, being first duly sworn according to law, upon oath,

S8:.

deposes and says:

That I am the Petitioner, LIBORIUS AGWARA, in the above-entitled action;
that [ have read the foregoing Petition for Writ of Mandamus, or in the Alternative,
Writ of Prohibition, and know the contents thereof, and that same is true of my own
knowledge, except as to those matters therein alleged on information and belief, and

as to those matters, I believe them to be true.

LIBORIUS AGW

SUB SCRIB@)Q AND RN to before
me this 2™ *day of J§

County and State

17
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VERIFICATION

STATE OF NEVADA
COUNTY OF CLARK
WILLIAM B. TERRY, being first duly sworn according to law, upon oath,

§S.

deposes and says:

That he is the attorney for the Petitioner, LIBORIUS AGWARA, in the above-
entitled action; that affiant has read the foregoing Petition for Writ of Mandamus, or
in the Alternative, Writ of Prohibition, and know the contents thereof, and that same
is true of his own knowledge, except as to those matters therein alleged on

information and belief, and as to those matters, he believes them to be true.

Z"/

L7 = Zg? }
WILLI B. TERRY

SUBS_CRIB‘EP AND SWORN to before
me this 217" day of] 6.

- PR
N o

County and State

18
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 27" of July, 2016, I served a true and
cotrect copy of the above and foregoing PETITION FOR WRIT OF
MANDAMUS OR IN THE ALTERNATIVE WRIT OF PROHIBITION by
depositing a true and correct copy in the United States mail, postage pre-paid

addressed as follows:

Stephanie Barker, Esq.
Assistant Bar Counse
State Bar of Nevada
3100 E. Charleston Boulevard, #100
Las Vegas, Nevada 89102

Luke Pucshm% Esq.
Southern Nevada Discip mary Committee
3150 Paradise Road
Las Vegas, Nevada 89109

SRS,

An Employee of William B. Terry, Chartered
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Cass No. §G13-1818, 5G14-0100, 8G14-0486, §G14-1137

STATE BAR OF NEVADA
SOUTHERN NEVADA DISCIPLINARY BO&

DEC 14 2018
STATEBAR OFNEVA[A

STATE BAR OF NEVADA,

SUBPOENA DUCES TECUM

LIBORIUS AGWARA, ESQ.
Bar No.
Respondeant,

Liborfus Agwara, Esq.
1058 E. Sahara Ave,
Las Vegas, NV 89102-1859

YOU ARE HEREBY diracted to sat 'slde any and all business and excuses and
appear before Brian T, Kunzi, Deputy Bar Counsel for the State Bar of Navada, at 3100 W.
Charleston Boulsvard, Las Vegas, Nevada, 88102, on Monday, February 1, 2016, at 1:00
p.m., and produce true and correct capies of the foflowing items.

NOTE: Your production of the requested items relieves your obligafion to
personally appear befare Deguty Bar Counsel on the designated dated and time, Any
questions or documents produced can be directed to the attention of;

Dawn Meeks )

Senior Paralegalinvestigator

Office of Bar Counsel

702-317-1439

. tawi nvhar.or
/i
I
it

M
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INSTRUCTIONS

This subpoena Is a request for documents in your possession or in the
possession or control of any of your attorneys, accountants, employees, agents or
repraacntatives, The term "document{s)" refers to any written, recorded or graphio
representation, invoice, e-mail, and any items that have been opticélly scanned andlor
elactronically stored in any form, including but not limited to, afl correspondence,
telexes, written communicetions, notes, jottings, memoranda, telegrams, electronic
wires, records, reports, computer printouts, calculatlons, worksheets, written
agresments, account summaries, racelpts, involces, checks, check stubs, bilis or ather

tangible itom regardioss 6f how It may bae stored, produced or repro'duced.

1. For each of the Indivic;iuals listed on Exhibit A, aftached hereto and made a part
heraof, copies of the following documents:

a. Reatainer agreement or other documents that evidences the creation of
the atiorney/client relationship, and the terms of the representation, to
include, but not limited to, the scope of services to be provided and any
termination letter upon the conclusion of the services, if applicable,

b.  Documents relatsd to the setflement ar distribution of funds procassed
through Nevada State Bank Account Number 2097335 to include, but not
limited to, medical liens, settlement agreements, pre-selifement loans,
distribution/settiement sheets, correspondence evidencing

negotiation/ssttlament of medical liens, releases or satisfactions of any

legai cbligations. .

————
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C. Accounting recordg for all deposlts, withdrawals and disbursement of
funds to or from Nevada State Bank Account Number 2087335 to
include, but not limited o, checks (frant and back), check stubs, chack
ledger, check memos, wire instru-ctiuns, account jourpals, account
records, accounting database, or account summaties,

2, For each of the transactions fisted an Exhlbit B, aftached hereto and made & part
hereof, copies of the following documents:

a.  Documents that evidences the craation of an attorney/client relationship or
otherwise fndicates a request for said funds to be held in trust or escrow,

b.  Accounting records for all deposits, withdrawals and disbursement of
funds to or from Nevada State Bank Account Number 2087335 to Include,
but hot limited to, checks (front and back), chack stubs, check ledger,
check memos, wira Instructions, account journals, account records,

_ accounting database, ar account summarles.

3. All personal and business tax returns for each of those Indlividuals and businesses
listed on Exhibit € with schedules, W-2's, and 1099's to include W-2's or 1099's issusd to
your employees, contract personnel or other entities for the tax years 2008, 2010, 2011, 2012,
20113 and 2014,

This subpoena Is issued pursuant to Supreme Court Rule (SC-R) 110 in connection with
a CONFIDENTIAL INVESTIGATION undertaken pursuant to the Nevada Supreme Court
Rutes. It shall be regarded as cnn;empt of the Supreme Court Rules for you to in any way
breach the cunﬂdentlaiity of this invegtigation. 1t shall not‘ ba regarded as a breach of

confidentiality for you to consult with an attarney or answer questions asked at the above fime

e
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and place. For failure to provide as hereln directed, you will be deemed in contempt of the
Southern Nevada Disclplinary Beard and subject to citatlon frnn*; the District Court of the State
of Nevada in and for the County of Clark {o show cause why you should not be punished for
such contempt as provided in SCR 110,

ISSUED this kg#‘day of December, 2015.

STATE BAR OF NEVADA
C. STANLEY HUNTERTON, BAR COUNSEL

P~ 1V

Brian T, Kunzl, D?puty Bar Counsel
.31

Nevada Bar No, 2173

3100 W, Charleston Bivd., Suite 100
Las Vegas, Nevada 89102

(702) 382-2200

4-
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Respmndent

STATE BAR OF NEVADA
SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR.OF NEVADA, - CASENO: SGI3-1818, $G14-0100
§G14-0485, 5G14-1137

VS,

LIBOFJUS AGWARA ES‘
Respondent;

i
£,

OBIECTION TO-SUBPOENA

SUBP-OENA.IUCES-: TaECUM issued by the State Bar of Neévada and filed on December 1 7,

- 2015, Tlus Objection. is. made. pursuant to SCR 110(4) and: Rule 25(d) of the State Bar of |
- Nevada Dlscmhnaxy Rules of Procedure. Respondent objects on the followmgs grounds:

o, Rﬁapondgnt _ass;ert_s- his 5™ atnendment right against self-incrimination with respect to

prodiiciiigor testifying about fhe sibpoenaed documents and records:

“f 2. The subpoenaed:-documents:are time-barred.

- TﬁelS’tatc Ber is functioning as a .contluit for other entities/persons to- abtain-docurnents.

h:3

1| thatithose entities are otherwise not entitled to-under the law.

4, - The State Bar is seeking: documents {income tax retirns), which are outside of its |

i

Bl j.ilﬂ?sdicit'i_,on and which havenpthihgeib do with how Respondent practices law,




AGWARA & ASSOCIATES

1058 E. Sahara Ave., Suite B

Las Vegas, NV 89104
(702) 385-4800 Office « (702) 385-4900 Fax
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Réspondent will be filing a brief in support of this Objection and will attach
documei{:ftary evidence demonstrating why the subpoena should be quashed or the grievance.
placed 11'r1 sbeyance, pending the completion of Respondent’s bankruptcy proceeding, a likely
ongoing?_ investigation by the U.S. Aftomey’s office, and an Internal Revenue Service
examinaffion.

DATED this 2 day of February 2016,

: LYBORIUS AGWARA, ESQ.
i evada Bar No, 757

3 1058 E. Sahara Av¢., Suite B
Las Vegas, NV 89104

E : (702) 385-4800 office

(702) 385-4900 fax
Respondent
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[ Case No: SG13-1818, $G14-0100, " MAY 17 2016

SG14-0485, SG14-1137
TATE BAR OF NEVADA

BY: — Zﬁ
OFF{CE OF BAR COUNSEL

STATE BAR OF NEVADA

SOUTHERN NEVADA DISCIPLINARY BOARD

MOTION TO COMPEL PRODUCTION

)
} THE STATE BAR OF NEVADA’S
In Re: LIBORIUS AGWARA, ESQ. ) RESPONSE TO OBJECTION TO
) SUBPOENA DUCES TECUM
BARNO. 7576 ) AND
)
)

TO: Luke Puschnig, Esq.
Southern Nevada Disciplinary Panel, Interim Chair
3150 Paradise Rd.
Las Vegas, NV 89109

COMES NOW the State Bar of Nevada, through Assistant Bar Counsel Stephanie
A. Barker, and hereby moves the Chair of the Southern Nevada Disciplinary Panel
(Panel Chair) for an order directing that LIBORIUS AGWARA (Agwaré), Nevada Bar
No. 7576, coinply with the December 16, 2015 Subpoena Duces Tecum (SDT) lawfully
issued in accordance with Supreme Court Rule (SCR) 110, and served upon Agwara on
January 12, 2016, in connection with the investigation of State Bar grievances against

Agwara.
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Agwara has objected to the SDT and has thereby refused to provide the responsive
documents. Pursuant to SCR 110(4), the contest of a subpoena shall be heard and
determined by the chair of the appropriate disciplinary board. Accordingly, the attached
Objection by Agwara, in conjunction with this Response by the State Bar and Motion to
Compel Production in complianc'e with the SDT, is submitted for ruling by the Panel |
Chair.

L
BACKGROUND

On April 9, 2014 the State Bar opened an investigation into Agwara’s trust
account management after having been notified of a bankruptcy proceeding in which
Agwara’s sworn testimony revealed trust account misuse, After review of Agwara’s
testimony, and review of trust account records subpoenaed from Nevada State Bank
(NSB), the State Bar sought client and accounting information from Agwara directly
and issued a Subpoena Duces Tecum (SDT) on December 16, 2015. Exhibit 1. The
SDT was served on Agwara on January 12, 2016. Exhibit 2.

Agwara did not provide the documents requested by the SDT and instead, on
March 1, 2016, an Objection to the SDT was delivered to the State Bar. Exhibit 3. In
accordance with SCR 110(4), Agwara’s Objection is hereby submitted to the Panel
Chair, along with this Motion to Compel Agwara’s production of documents in
compliance with the SDT, for the Panel Chair’s consideration and order.

111
111
11
11
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I
POINTS AND AUTHORITIES
A. STATEMENT OF FACTS

1. Notification to State Bar / Aewara’s Personal Bankruptcy

On April 9, 2014, the State Bar received a letter from the law firm representing
Agwara in his personal bankruptcy. During an April 2, 2014, bankruptcy court
hearing, Agwara’s attorneys were directed by the Judge to report to the State Bar that
Agwara “may notl maintain his trust account in accordance with Rule [SCR] 78.5 (b).”
Specifically, the State Bar was advised that Agwara keeps. no ledgers, vouchers or
receipts related to his trust account funds. Exhibit 4.

The State Bar subsequently obtained a copy of the March 26, 2014, Declaration
of the Bankruptcy Analyst / CPA assigned to conduct financial analysis of Agwara’s
NSB Trust Account. Exhibit 5. The Analyst cbnﬁrmed that: Agwara was operating
his firm as a sole proprictorship; Agwara’s NSB Trust Account records did not- include
a ledger for the account, client ledgers reflecting the amount held in trust for the
clients, receipts, copies of checks deposited into the NSB Trust Account, or
documentation regarding wire transfers through account; and that during a March 6,
2014 creditors meeting, Agwara stated that he was on a cash basis and did not have a
list of accounts receivable, including amounts due to him for reimbursement of

expenses and attorney’s fees.
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The State Bar sought Agwara’s response to the information received from the
bankruptcy proceeding. Exhibit 6. On May 6, 2014, Agwara advised the State Bar
that he objected to the bankruptcy review of his trust account, asserting that the
bankruptcy was his personal bankruptcy, and ot for his business and the money
belonging to his clients and medical providers were not part of the bankruptcy estate.
Exhibit 7. Agwara stated:

I am not aware of a professional rule that requires me to
keep a ledger. I do not even know what a ledger is. The
fact that [the Analyst] does not like my accounting
method does not necessarily mean 1 engaged in
professional misconduct. He wanted me to do it his way.

In light of Agwara’s refusal to pro?ide the State Bar with a substantive response
to the bankruptcy court’s concerns regarding his NSB Trust Account, on June 20, 2014,
the State Bar subpoenaed Agwara’s NSB Trust Account records directly from the bank.
While anal}?sis of those records was pending, on July 23, 2014, the bankruptcy court
issued an Order freezing Agwara’s NSB Trust Account pending investigatibn by the
Bankruptcy Trustee. Exhibit 8.

On July 21, 2014, two days before éntry of the order freezing the NSB Trust
Account, United States Bankruptcy Judge Bruce Beesley corresponded with the State

Bar advising of Agwara’s mismanagement of client funds, and of commingling of

personal and client funds. Exhibit 9. Judge Beesley provided the Bar with pertinent

portions of the transcript of an April 2, 2014 bankruptcy hearing at which Agwara gave

e
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sworn testimony regarding his NSB Trust Account. The full transcript of that hearing,

Exhibit 10, reveals in pertinent part:

a. Agwara described transactions linked to the client trust account that were
personal in nature, or otherwise unrelated to his practice of law. For example,
Agwara deposited $90,000 in insurance procﬁeeds to compensate for water
damage to his personal residence, and subsequently issued checks from the trust
account to pay for repair of thé damage. (Ex. 10, pp. 132-133, Il. 5-2, and pp.
135-137,11. 16-24.) |

b.  Agwara confirmed multiple wire transfers out of the trust account,
consisting of thousands of dollars, unrelated to his legal practice. ‘For example,
$22,319.03 (May 2013) for the purchase of real property in Atlanta Georgia (Ex.
10, pp. 137-138, 1. 22-8); $17,795.61 (May 2013) for freight related to
furniture shipped to Nigeria and to Nevada (Ex. 10, pp. 145-146, 11. 21-11);
$49,195 (September 2011) to purchase a BMW X6 for Agwara’s cousin in
Nigeria (Ex. 7, p. 247, 1. 2-18); $161,225 (from August 2010 to February 2012)
for development of Agwara’s real property located in Nigeria (Ex. 7, p. 156, 1L,
12-23; pp. 163-165, 11. 16-17; pp. 175-176, 1L. 11-6; pp. 176-177, 11. 18-8.)

C. While Agward testified that the money transferred from the trust account
for personal purposes had been eamned by him as “fees,” he could not provide any

detail regarding which client or case had generated the fee. For example,

5.
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Agwara received a million dollar settlement in August 25, 2009, and a $900,000
settlement in 2010, and in 2014 Agwara could not aﬁest to whether or not his fees
earned on those settlements had been distributed for his personal use, in total.
(Ex. 10, pp. 165-167, 11, 8-2.) | |

d.  Agwara testified that he does not impl-emerﬁ a reliable or identifiable
system of accounting for his client trust account as follows:

(i) Between 2009 and 2014, 90f95% of Agwara’s practice was personal
injury (Ex. 10, pp. 34-35, 1. 25-3) and as of April 2, 2014, Agwara could ﬁot
state how many clients were owed sums of money from Agwara’s trust account.
(Ex. 10, pp. 42-43, 11. 21-3.)

(ii) A.gv?ara does not keep a comprehensive ledger of his client trust
account, tracking client names and amounts owed, but rather keeps that
information as separate documents in each client file. (Ex. iO,, pp. 48-49, 1L 21-
13.)

(iif) When Agwara eams fees from client funds that are deposited into the
trust account, he does not withdraw the earned fees all at the same time in order
to leave money in the account.to run his office in the event there might not be
another settlement for the next two or three months - he does not move earned

fees into an operating account. {Ex. 10, p. 143, 11. 6-25.)
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the Court on October 6, 2014. Exhibit 11. Per the Bankruptcy Court’s Orders, once
frozen, Agwara was required to obtain approval from the Trustee regarding the deposit

and distribution of all client settlement funds.

(iv) In order to track how much trust account money was atiributable to
earned fees, Agwéra would have to go back through the account to see how much
money had been withdrawn either to him or to his office, or wired out of the trust
account on his behalf, in an effoﬁ to determine how much was left. (Ex. 10, p.
165,11 13-17)

(v) In order to determine which cése a withdrawal was attributable to,
Agwara would see whether there were indications on the check stubs. (Ex. 19, p.
167.11. 7-11.) For personal wires for which there was no check, Agwara would
add them together with what he believed was money he had left in the trust
account, and “usually there’s — — it covered everything.” (Ex. 10, pp. 171-172,
11 15-172)

(vi) “[]f it becomes necessary to go back and say, okay, part of the 50
came from this client, part of the 50 came from that client, then I would do that.
But I usually know how rhuch belongs to mynofﬁce in the trust, Ckay. So it —-—
and I never had the need to go and explain where did this one come from and

where did this one come from.” (Ex. 10, p. 172, 1L. 5-17))

The Bankruptcy Court Order freezing the NSB Trust Account was extended by
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2. The State Bar Investication

Having received the above-detailed information, evidence, and testimony elicited
in bankruptey court regarding Agwara’s handling of his Trust Account, the State Bar
opened an investigation. See Exhibit 12, Affidavit of Senior Investigative Paralegal,
Office of Bar Counsel. In that investigation the State Bar obtained records from Wells
Fargo Bank (WFB) for both an operating account and a second trust account held by
Agwara. The existence of this trust account was pre.viousiy unknown to the State Bar as
it had not been disclosed by Agwara as required by SCR 78.5(5).

a. Wells Fargo Bank Operating Account (8515)

Review of the WFB Operating Account records establishes that commencing July

12014, at approximately the time when the NSB Trust Account was first frozen, Agwara

bypassed the frozen NSB Trust Account and began diverting client monies into the WEB
Operating Account. Ex. 12,9 8. For the next appréximate six montﬁs, while the NSB
Tmst Account was frozen and being monitored by the Bankruptcy Trustee, Agwara
comingled and disbursed client funds, personal funds, and law practice operating funds
through the WFB Operating Account. Ex. 12, 1] 8-10.

The WFB Operating Account records c:ovefed dates of service from January 2009
through December 15, 2015. During' this period of time, the account reconciliation
reveals that there were thirty-four (34) occasions on which Agwara deposited into this

operating account, funds received on behalf of a client in the form of either a settlement

8-
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check or a medical payment coverage check. Exhibit 12-B. The total amount of the
client fund checks deposited into the WFB Operating Account over approximately nine
months between July 14, 2014 and April 22, 2015, was $343,876.39. Exhibit 12-B.

The reconciliation also shows that during this same nine-month period of time,
there were non-client related transactions being processed thfough this operating
account, including withdrawals for office repair and maintenance, pool service,
paralegal services, child support, vehicle maintenance, personal litigation expense
(bankruptey and divorce), payroll, lawn maintenance at a personal residence, self-
storage fees, CLE fees, payroll costs, etc. Exhibit 12-C.

The accounting performed with regard to the WFB Operating Account illustrates
that Agwara comingled client, business and personal funds, and failed to properly
distribute all of the deposited settlement funds, utilizing a portion of these funds for his
business and personal needs at various times.

b. Wells Fargo Bank Trust Account (8027)

The WEB Trust Account was opened in December of 2014, shortly after the
second bankruptcy court freezing order had lifted. Ex. 12, § 11. Examination of this
trust account demonstrates that although this. account appears to have been primarily
utilized for client funds, Agwara continued to engage in accounting practices that
prevent reconciliation of the sums contained therein. Ex. 12,4912 & 13.

iy
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More specifically the WFB Trust Account records covered dates of service from
December 15, 2014 (the date the trust account was opened) through December 15, 2015.
Pertinent sections of the State Bar reconciliation of these records are attached hereto as
Exhibit 12-D and 12-E. The reconciliation demonstrates that client funds deposited into
the account are not being properly accounted for leaving client balances in the trust
Account because they have I’lO;[ been disbursed in total. Exhibit 12-E.

(i) On 2/10/15, $10,000 was deposited from ESIS re: Sofia Contreras.
Between 2/23/15 and 6/30/15, only $5,283 of that sum was withdrawn, including
payment to Agwara, with no payment to the client, leaving a client fund balance of
$4,717 in the trust account as of 12/15/15.

(i)  On 2/10/15, $14,200 was deposited from Liberty Mutual re: Alexis
Escobar, On 3/24/15, $4,733 was withdrawn payable to Agwara & Associates. As of
12/15/15 there were no other withdrawals from the account that referenced Alexis
Escobar, and no withdrawal indicating that the client was paid, leaving a client fund
balance of $9,467 in the trust account as of 12/15/15.

(iii) On 3/12/15, $8,000 was deposited from Progressive Insurance re: Rene
Romero-Alfano, and on 5/6/15,‘ $2,005.82 was deposited from Allstate re: Rene
Romero-Alfano, totaling $10,005.82. Between 4/7/15 and 4/9/15, $8,30.2.82 was
withdrawn reference this client, including payment to Agwara, leaving a client fund

balance of $1,703 in the trust account as of 12/15/15.

-10-
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(iv)  On 3/12/15 and 3/24/15, a total of $65,000 was deposited from Fred Laya
Insurance and nationwide Insurance re: Jose Sanchez Martinez. Between 4/2/15 and
6/18/15, a total of $67,359.19 was withdrawn with reference to this client, including
payment to Agwara, creating an overdraft of ($2,359.15) with regard to this client.

(v)  On 5/6/15, $15,000 was deposited from GEICO re: Magdalena Hosseini.
Between 5/15/15 and 11/16/15, $8,600 of that sum was withdrawn with reference to this
client, inéludihg paymez;lt to Agwara, leaving a client fund balance of $6,400 in the trust
account as of 12/15/15.

(vi) On 5/6/15, $50,000 was deposited from Farmers re: Mere Godfrey.
Between 5/15/15 and 6/15/15, $48,854.75 of that sum was withdrawn with reference to
this client, including payment to Agwara, leaving a client fund balance of $1,145 25 in
the trust account as of 12/15/15.

(vii) On 7/27/15, $6,000 was deposited from GEICO re: George Goldwair.
Between 7/30/15 and 9/8/15, $4,694 of that sum was withdrawn with reference to this
client, including payment to Agwara, leaving a client fund balance of $1,306 in the trust
account as of 12/15/15.

(viii) On 10/1/15, $55,000 was deposited from Frias Management, re: Markos
Amare, Between 10/7/15 and 10/26/15, $33,501.50 of that sum was withdrawn with
reference to this client, including payment to Agwara, leaving a client fund balance of

$21,498.50 in the trust account as of 12/15/15,

-11-
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(ix) On 10/9/15, $4,150 was deposited from GEICO re: Baksh Qadir. As of
12/15/15 no withdrawals were made from the trust account reference this client, leaving
a client fund balance of $4,150 in the trust account as of 12/15/15.

3. Subpoena Duces Teccum for Aowara’s Client and Financial Records

In an effort to reconcile Agwara’s use of the above-described accounts to process
client funds, on December 17, 2016 the Office of Bar Counsel issued the now contested
SDT to Agwara, Exhibit 1, seeking:

1) client records to include, by named client, retainer agreements, termination
letters, documents related to the settlemenf or distribution of funds to include, but not be
limited to medical liens, settlement agreements, pre-settlement  loans,
distribution/settlement sheets, correspondence evidencing negotiation/settlement of
medical liens, releases or satisfactions of any legal obligations;

2) accounting records for all deposits, withdrawals and disbursement of funds to
or from Nevada State Bank Account Number 2097335 o include, but not be limited to,
checks (front and back), check stubs, check ledger, check memos, wire instructions,
account journals, account records, accounting database, or account summaries; and

3) personal and business tax returns from 2009 through 2014.

After extension of time for Agwara’s response to the SDT, ‘on March 1, 2016,
Agwara served the State Bar with an Objection to the SDT, Exhibit 2, refusing to

produce the required documents, asserting that:

-12-
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1. The Fifth Amendment right against self-incrimination protects Agwara with
respect to producing or testifying about the subpoenaed documents and records.

2. The subpoenaed documents are time-barred.

3. The State Bar is functioning as a conduit for other entities/persons to obtain
documents that those entities are otherwise not entitled to under the law,

4, The State Bar is seeking documents (income tax returns) which are outside
of its jurisdiction and which havé nothing to do with how Agwarg practices law.

5. The SDT should be quashed or the grievance placed in abeyance pending
the completion of Agwara’s bankruptcy proceeding, a likely ongoing investigation by
the U.S. Attorney’s Office, and an Internal Revenue Service Examination.

Agwara’s Objection indicates that Agwara would be filing a brief to which
Agwara would attach documentary e{/idence in support of the objection. No brief or
documentary evidence in support of the Objection has been submitted to the State Bar as
of this date,

B. ARGUMENT

Supreme Court Rules and Rules of Professional Conduct Require
Agwara to Comply with the Subpoena Duces Tecum

SCR 110 provides that the State Bar may compel production of attorney records
by way of subpoena, in matters under investigation by the State Bar. Agwara’s conduct
with regard to trust account and operating account management, and his failure to

"y

13-




10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

disclose client accounting information in response to a subpoena from the State Bar,
demonstrates attempted evasion of oversight concerning client fund management.
SCR 78.5(1)(b) requires that:

[E]very lawyer . . . shall maintain and preserve . . . records
of the accounts including checkbooks, cancelled checks,
check stubs, wvouchers, ledgers, journals, closing
statements, accountings or . other statements of
disbursements rendered to clients or other parties with
regard to trust funds or similar equivalent records clearly
and expressly reflecting the date, amount, source, and
explanation for all receipts, withdrawals, dehvenes and
disbursements of the funds. .

Agwara’s accounting systems, based upon his sworn testimony in the bankruptcy
proceeding, do not comply with SCR 78.5(1)(b).
RPC 1.15 requires that Agwara safe-keep client funds as follows:

Rule 1.15. Safekeeping Property.

(a) A lawyer shall hold funds or other property of
clients or third persons that is in a lawyer’s possession in
connection with a representation separate from the
lawyer’s own property. All funds received or held for the
benefit of clients by a lawyer or firm, including advances
for costs and expenses, shall be deposited in one or more
identifiable bank accounts designated as a trust account
maintained in the state where the lawyer's office is
situated, or elsewhere with the consent of the client or
third person. Other property in which clients or third
persons hold an interest shall be identified as such and
appropriately safeguarded. Complete records of such
account funds and other property shall be kept by the
lawyer and shall be preserved for a period of seven years
after termination of the representation.

(b) A lawyer may deposit the lawyer’s own funds in a
client trust account for the sole purpose of paying bank

-14-
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service charges on that account, but only in an amount
necessary for that purpose.

(¢} A lawyer shall deposit into a client trust account
legal fees and expenses that have been paid in advance, to
be withdrawn by the lawyer only as fees are earned or
expenses incurred.

(d) Upon receiving funds or other property in which a
client or third person has an interest, a lawyer shall
promptly notify the client or third persen. Except as stated
in this Rule or otherwise permitted by law or by agreement
with the client, a lawyer shall promptly deliver to the
client or third person any funds or other property that the
client or third person is entitled to receive and, upon
request by the client or third person, shall promptly render
a full accounting regarding such property.

(e) When in the course of representation a lawyer is in
possession of funds or other property in which two or
more persons (one of whom may be the lawyer) claim
interests, the property shall be kept separate by the lawyer
until the dispute is resolved. The lawyer shall prompily
distribute all portions of the funds or other property as to
which the interests are not in dispute.

Agwara’s accounting practices do not comply with RPC 1.15, demonstrate a
pattern of comingling client funds with Agwara’s personal and law practice operating
funds, and evidence a failure to promptly distribute funds to third-party claimants, to his
clients, or to himself.

RPC 8.1(b) requires Agwara to comply with requests from the State Bar in its

investigation of complaints regarding violations of rules of professional conduct as -

follow:
/1

111
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Rule 8.1, Bar Admission and Disciplinary Matters,
.« [A] a lawyer . . . in connection with a disciplinary
matter, shall not:

(a) ...

(b) Fail to disclose a fact necessary to correct a
misapprehension known by the person to have arisen in
the matter, or knowingly fail to respond to a lawful
demand jfor information from . . . disciplinary authority,
except that this Rule does not require disclosure of
information otherwise protected by Rule 1.6.

RPC 8.1(b) compels an attorney to cooperate with a State Bar investigation of
alleged violations of the Rules of Professional Conduct. Agwara has refused to respond
to the State Bar’s lawful demand for information regarding his client funds in violation
of Agwara’s RPC 8.1(b) obligations, and has failed to raise a credible objection to the
same. Addressing AgWara’s specific objections serially:

1. The Fifth Amendment does not protect an attorney from production of
documents in a State Bar investigation of attorney conduct.

In the case of Spevack v. Klien, 385 U.S. 511 (1967), the Supreme Court of the
United States reversed the disbarment of an attorney which Was issued for the attorney’s
failure to testify at his hearing and to respond to a Subpoena Duces Tecum. The Court
determined with respect to his tesﬁrﬁony, the attorney was entitled to assert the Fifth
Amendment. However, with regard to ’lthe refusal to respond to the Subpoena Duces
Tecum, the Supreme Court only noted that the attorney should have been given an
opportunity to show that the requested documents were outside the scope of the required

records rule and were private papers with no “public aspects”. Id. ar 519.
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In Nevada, there are several rules requiring attorneys to comply with lawful
records requests from the State Bar including SCR 78.5, RPC 1.15 and RPC 8.1, as set
forth hereinabove. A subpoena issued pursuant to SCR 110 is a lawful request, and
these rules require Nevada attorneys to cooperate with the State Bar and provide records
necessary to, and relevant to a State Bar investigation of the handling of client funds,
including the attorney’s earned fees. Accordingly, Agwara’s blanket assertion of the
Fifth Amendment privilege does not shelter him from response to the State Bar’s
demand for records regarding the handling and disposition of client funds in trust and
operating accounts, and other financial records pursuant SCR 78.5, RPC 1.15 and RPC
8.1(b).

2. The records scught by the SDT span a time frame relevant to the
investication opened by the State Bar in April 2014,

On April 9, 2014, the subject investigation was opened when the State Bar
received a letter from Agwara’s bankruptey attorney advising that the bankruptey coutt
had directed him to notify the State Bar that Agwara “may not maintain his trust account
in accordance with Rule [SCR] 78.5 (b).” Transcripts of hearings in bankruptcy court
revealed that dating as far back as 2010, Agwara failed to keep ledgers of his Trust
Account activity and instead could only attempt to track his withdrawal of earned fees
and client payments by cross-reférence to client files. (Ex. 7, pp.165-167.) The State
Bar’s SDT seeks production of client records and accounting records regarding those

transactions, in part based on Agwara’s testimony that review of those records is
p g y
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necessary in order to track deposits and disbursement of client funds for periods of time
relevant to this investigation.

SCR 106(2) addresses time limitations regarding disciplinary proceedings as
follows:

Rule 106. Privilege and limitation.

2. Limitation. Disciplinary proceedings shall not be
commenced against an attorney for alleged misconduct occurring
more than 4 years prior to the receipt of that grievance or filing of
the complaint by bar counsel. In the event of fraud or
concealment, the 4 year period begins on the date the fraud or
concealment was discovered by the grievant . . .

Because the State Bar has been advised that Agwara keeps no ledgers, vouchers or
receipts related to his trust account funds, the request for records that may extend greater
than four years prior to the date the State Bar received a report of Agwara’s trust account
mis-use, is not unreasonable. Only by looking to prior year records will the investigation
be able to adequately determine if receipt and disbursement of client funds can be
accounted for on the dates those funds were processed, or whether income is being
concealed within the trust account via Agwara’s failure to properly distribute and

account for fees earned by and owed to him in that regard.

3.  The_ State Bar’s investigation of potential violations of the Rules of
Professional Conduct, is confidential pursuant to SCR 121.

The Supreme Court has outlined the confidentiality of a State Bar misconduct

investigation as follows:

-18-
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Rule 121. Confidentiality.

. Generally. All proceedings involving allegations
of misconduct by an attorney shall be kept confidential until
the filing of a formal complaint. All participants in a
proceeding, including anyone comnected with it, shall
conduct themselves 5o as to maintain the confidentiality of
the proceeding until a formal complaint is filed.

2. When no formal complaint filed. In the event no
formal complaint is filed, the disciplinary proceeding shall
become public upon its conclusion, whether by dismissal or
otherwise. '

11. What becomes public. Once a matter has
become public pursuant to this rule, all records of the lawyer
discipline agency shall become public except bar counsel’s
work product and the panel’s deliberations.

12.  Proceedings before the supreme court. Unless
these rules specifically provide that a matter in the supreme
court is confidential, all filed documents and arguments in
lawyer discipline proceedings in the supreme court shall be
public, unless for good cause shown, the supreme court
enters an order sealing all or part of the record in the court.

15. Statements by the State Bar of Nevada.
Notwithstanding Rule 121(1), the state bar may disseminate
the procedural status and the general nature of a grievance or
complaint upon request,

16. Exclusions. These rules shall not prohibit any
complainant, the accused attorney, or any witnesses from
discussing publicly the existence of the proceedings under
these rules or the underlying facts related thereto. However,
disclosures made under this subsection, in whatever form or
by whatever means, outside the disciplinary process shall
not be covered by the civil immunity afforded in Rule
106(1).

Agwara broadly asserts that the State Bar has misused its subpoena authority at

the behest of or for the benefit of “other entities/persons.” Agwara has provided no
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explanation, and has not alleged any event or circumstance on which this assertion is
based. Therefore, this office is unable to substantively respond to this portion of
Agwara’s “objection.” Nonetheless, the Office of Bar Counsel advises that there is no
purpose for the subject SDT other than investigation of the extent of Agwara’s misuse of
his trust account, as testified to by Agwara himself.

4. The State Bar’s request for tax returns is within its jurisdiction as
relevant to investigation of violations of the Rules of Professional
Conduct.

Agwara’s sworn testimony at a hearing before the Honorable Judge Beesly in
bankruptcy court, revealed that Agwara has utilized his trust account as a holding
account to retain-eamed fees. More specifically, rather than withdraw earned fees as
earned income, Agwara instead withdrew money from the fmst account té directly pay
personal expenses. This failure to account for, withdraw, and potentially declare as
income the fees earned fro.m his legal work is a violation of RPC 1.15 (Safekeeping
Property) and RPC 8.4 (Misconduct). Before charging these professional conduct
violations it is reasonable and necessary for the State Bar to seek documentation of the
accuracy, or inaccuracy, of Agwara’s sworn testimony in the bankruptey proceeding.

5.  The pendency of a bankggp_tcv proceeding, investigation by the United |

States Attorney’s Office, or an Internal Revenue Service Examination
is ot a reason to stay Agwara’s subpoena response.

Per the Supreme Court Rules, processing of a grievance or State Bar complaint
shall not be deferred due to pending civil or criminal proceedings. SCR 108 provides:
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Rule 108. Matters involving related pending civil or
criminal litigation. Before or after a grievance file has
been opened, processing of a grievance or complaint
shall not be deferred or abated because of substantial
similarity to the material allegations of pending criminal
or civil litigation, unless authorized, for good cause, by a
three-member screening panel appointed pursuant to
Rule 103(1). '

The existence of bankruptey proceedings, or criminal or civil investigations by
either the United States Attorney’s Office or the Internal Revenue Service, are not a
basis for Agwara to refuse to comply with the State Bar subpoena for documents
relevant to its investigation, pursuant to Nevada Supreme Coul_'t Rule.

1. |

CONCLUSION

Agwara has testified to misuse of his client trust account. “[T]he paramount
objective of bar disciplinary proceedings is . . . to protect the public[.]” State Bar of
Nevada v. C’laiborne, 104 Nev. 115, 129, 756 P.2d 464, 473 (1988). See also In the
Matter of Cochrane, 92 Nev. 253, 255, 549 P.2d 328, 329 (1976). Agwara’s
engagement in comingled accounting practices, and continued disregard for the risk
presented thereby, demonstrates a complete and total disregard for protecting the
interests of his clients. The records sought by the State Bar’s SDT are necessary to a
complete evaluation of injury and potential injury created by Agwara’s imprecise and

risky accounting practices.

/11
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The Office of Bar Counsel therefore seeks a ruling denying Agwara’s objection to
the SDT, and an order compelling his response through provision of the subpoenaed
documents, forthwith.

DATED this [F'day of May, 2016.
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STATE BAR OF NEVADA
C. STANLEY HUNTERTON

/..m‘.'.\, 4

Stephanie 4. Barker, Assistant Bar Counsel
Nevada Bar No. 3176

3100 W. Charleston Blvd., Ste. 100

Las Vegas, NV 89102

Phone: 702-382-2200
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CERTIFICATE OF SERVICE

The undersigned hereby certifies a true and correct copy of the attached THE
STATE BAR OF NEVADA’S RESPONSE TO OBJECTION TO SUBPOENA
DUCES TECUM AND MOTION TO COMPEL PRODUCTION was deposited in
the United States mail at Las Vegas, Nevada, along with the exhibit identified therein
and attached thereto, postage fully pre-paid thereon for first class mail addressed to:

William B. Terry, Esq.

530 S. Seventh St.

Las Vegas, NV 89101

Attorney for Agwara

DATED this }%day of May, 2016.

Wit 2008

Employee of the State Bar of Nevada
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Exhibit 1 —
Exhibit 2 -
Exhibit 3 ~

Exhibit 4 —

Exhibit 5 —

Exhibit 6 -

Exhibit 7 -

Exhibit 8 -

Exhibit 9 -

Exhibit 10 -

Exhibit 11 -

Exhibit 12 —

EXHIBIT LIST

Subpoena Duces Tecumn to Agwara dated December 16, 2015
Affidavit of Service filed january 19, 2016
Agwara’s Objection to Subpoena Duces Tecum dated March 1, 2016

April 9, 2014, Correspondence to the State Bar from the Schwartz
Law Firm

March 24, 2014, Declaration of Bankruptcy Analyst/CPA,
D.A. Clarke Finneran

April 17, 2014, Correspondence from the Office of Bar Counsel to
Respondent

May 6, 2014, correspondence from Respondent to the Office of
Bar Counsel

Order Approving Stipulation To Freeze IOLTA Bank Account
Pending Investigation by Trustee, USBC Docket 236, July 23, 2014

July 21, 2014, correspondence from United States Bankruptcy Cc:surt
Judge Bruce Beesley to the State Bar

Transcript of April 2, 2014, United States Bankruptcy ‘Court Motion
Hearing

Order Approving Second Stipulation To Freeze IOLTA Bank
Account Pending Investigation by Trustee, USBC Docket 285,
October 6, 2014

Affidavit of Dawn Meeks, State Bar of Nevada Semor Paralegal
Investigator, May 6, 2016

-24-




Exhibit “3”



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case No: SG13-1818¢ SG14-0100, SG14-0485, SG14-1137

MAY £7 2016
S@BAR OF NEVADA

BY: MM—-

OFF{CE OFFAR COUNSEL.

STATE BAR OF NEVADA

SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, ;

_ ) ORDER REGARDING OBJECTION TO

Complainant, ) SUBPOENA DUCES TECUM AND

) MOTION TO COMPFEL PRODUCTION
VS, )
LIBORIUS AGWARA, ESQ., )
NV BAR No. 7576 )
)
Respondent. )

IT IS HEREBY ORDERED that the Gbjection to Subpoena Duces Tecum is hereby denied
and the State Bar’s Motion to Compel production is hereby granted.

This Order does not, in ally manner, prevent Liborius Agwara, Esq. from making similar
arguments in the future if this matter continues to hearing.

tﬂ., 1 ]
DATED thl?{i»j/_l:hy of May, 2016.

By: £
7 A-uke Puschnig, Esq.
f Nevada Bar No, 3792

Chair of Southern Nevada Disciplinary Board
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Case No. 5(G13-1818, SG14- 0100,
8G14-0485, SG14-1137

TATEE
STATE BAR OF NEVADA’ iy
SOUTHERN NEVADA DISCIPLINARY; Hfitss

LR COUNSEL

STATE BAR OF NEVADA,

vs. NOTICE OF ENTRY OF ORDER

LIBORIUS AGWARA, ESQ.
Bar No.
Respondent.

e Mt M M v gt Mt S

PLEASE TAKE NOTICE that an ORDER REGARDING OBJECTION TO
SUBPOENA DUCES TECUM AND MOTION TO COMPEL PRODUCTION in the above-
referenced matter was entered on May 27, 2016. A true and correct copy is attached
hereto as EXHIBIT 1.

DATED this/{ i E’ [ day of May 2016.

STATE BAR OF NEVADA
GC.-STANLEY HUNTERTON

¢ )
Tl \

Assistant Bar Counsei

3100 W. Charleston Boulevard
Las Vegas, Nevada 89102
(702) 382-2200

Attorney for Complainant
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies a true and correct copy of the foregoing NOTICE
OF ENTRY OF ORDER RE: ORDER REGARDING OBJECTION TO SUBPOENA
DUCES TECUM AND MOTION TO COMPEL PRODUCTION was deposited in the
United States Mail at Las Vegas, Nevada, postage fully pre-paid thereon for first-class
regular maii, addressed to:
Liborius |. Agwara, Esq.
c/o William B. Terry, Esq.
- 930 South Seventh Street
Las Vegas, NV 89101-6011

and via email to:

1. Luke Puschnig, Esq. (SNDB Chair): |puschnig@lvcva.com

2. William B. Terry, Esq.: info@williamterrylaw.com

DATED this Qiﬂgay of May, 2016.

o JJU1 /]2

"Dawn Meeks, an employee of
the State Bar of Nevada.
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Case No: SG13-1818¢ SG14-0100, 5G14-0485, 8G14-1137

MAY 27 200

STATBBAR OF NEVADA,
BY: M -
OFF(CE ORFAR COUNSEL

STATE BAR OF NEVADA,

SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

LIBORIUS AGWARA, ESQ.,

ORDER REGARDING OBJECTION TO
SUBPOENA DUCES TECUM AND
MOTION TO COMPFEL PRODUCTION

Complainant,

V8.

NV BAR No. 7576

Respondent.

1

IT IS HEREBY ORDERED that the Objection to Subpoena Duces Tecum is hereby denied

and the State Bar’s Motion to Compel production is hereby granted.

This Order does not, in dny manner, prevent Liborius Agwara, Esq. from making similar

arguments in the future if this matter continues to hearing.

AL
DATED t_hi%/éz\[_})ﬂyofl\/[ay, 2016,
T

/ <//M/

/ Auke Puschnig, Esq.
! / Nevada Bar No. 3792
Chair of Southern Nevada Disciplinary Board




Exhibit 5~



a2
L appear before Stephame A Barker Assistant Bar Counsel for the State Bar of Nevada, at
B X
o 3100W Charleston Boulevard Las Vegas, Nevada, 89102, on Monday, June 6, 2016 by
14-

-5’123'- 4 :

e 'personaﬂy app”ear before Ass!stant Bar Counselon the desfgnated dated and time Any

LA
SR questions or documents produced can be directed to the attention of:
18| _

19 |

BN

R ¥/
| I :
' E ‘Ill_ _

T2

CaseNo SG13-1 81.3;,:. SG14-0100, SG14-0485, SG14-1137

0

STATE BAR OF NEVADA
SOUTHERN NEVADA DISCIPLINARY BOARD

g 4 STATE BAR OF NEVADA Y.
I ) S
v‘s. : ) SECOND
0 . ; ) . SUBPOENA DUCES TECUM
 {'uBoRIUS AGWARA EsQ.. ) L
€ ||BarNo. " .. . )
. - R.esnondent-- )
T R )
8 Lrbonusl Agwara Esq.
s _¢/o William. Terry, Esq.
G 530:S. Seventh Strest

, La‘)‘s V_e_gas.‘Neva'd_a 88101

YOU ARE HEREBY directed to set. asrde any. and all business and excuses and; :

R ‘4 00 p m., and produce true and correct copies of the foliowing items.

NOTE 3Your productron of the requested ftems relreves your oblrgatron 1o

Dawn Mg,eks :

Senior Paralegal/investigator
. Office:of.Bar Counsel

:702-317-1439




- _'1 °. .tanglble item rggardless of how |t may be stored, produced or reproduced.
Aty : - :

"E',-' 12 1. - Du'r.ing :flie.z-time period betWeen December 1, 2014 and present, deposits were made
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y " INSTRUCTIONS

- . Thls subpoena is a request for documents in your possession or In the‘
possasslon or control of any of your attorneys, accountanis amployees, agents or
represantatives. The term "document(s)" refers to any written, recorded or graphic

representatlori Invoice, e-mail, and any items that have been optically scanned and/or

|"

e[ectromcally stored In any form, Including but not limited to, all correspondenca,

-.:-‘telexes, wrltteh comlhunications, notes. Jottings, memoranda, telegrams, elactronlci '
_ifswiras, recorc!s reports, computer printouts, calculations, worksheets, written

. agreements apcount summatries, raceipts invoices, checks, check stubs, bills or other

into -aﬁdi‘.withdfi;awals-:itakén'frbrﬁ' Wells Fargo Bank IOLTA Account ending 8027. lnji

'c‘orinéd__tiqﬁ Withf{t'hése transact'ibnslipr_'ovide copies of the following documents:
a? Retainer agresment or other documents that evidences the creation. of
F 'tue': atterneyfcliént‘ relationship, and the terms of the representation, to
: include, but not limited to, the scope of services to be provided and ‘any

B

termination letter upon the conclusion of the services, if applicable.

b Documents related to the settlement or distribution of funds processed
b ;thfuugh WéllsFargo Bénk IOLTA Account ending 8027 to Include, but not
B ._hmlted to, madical llens settlement agreements, pre-settlement Ioans
ke | dlstributuonlsettlement sheets, correspondence ewdencmg |
o negotlahqnlsettlement_of medical liens, releases or satisfactions of any

legal obligations,

¥
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Fargo Bank business account: endlng 8515 that were relatmg to settlements medical payment
| coverage, or=reta|ners. In connection with these transactions, provide coples of the following

- | documents:
10

" a

,_;"ne:‘?ctiatton!settlentent‘ of medical liens, releases or satisfactions of any legal

: obttgatlons

el

Dpcuments related to the settlement or dlstrxbutton of funds processed through:

medical _-Irens. settlement agreements,  pre-settlement  loans,

" frop Wells Fargo Bank’ IOLTA Account ending 8027 to include, but not limited.

- to,g checks (front and back) check stubs, check ledger, check memos, wire’

.G ‘Ac'ccunttng records for -all deposits, withdrawals and disbursement of
: funds to or from Wells Fargo Bank IOLTA Account ending 8027 to:
i Iinclude but not hmlted to checks (front and back), check stubs, check.
.t ledger, check memos, wire instructions, account journals, account
_ _ ‘ records' accounting database, or account summaries.
2. For the time penod between Juty 1, 2014 and present, deposits were made mto Wells |

v
#
@
") N
£

Retamer agreement or other documents that evudences the creation of the:

attorneylcltent relatronshlp, and the terms of the reprasentation, to include, but |

nct tlmlted te, the scope of services to be provided and any terminatton letter

upon the conclusmn of the services, if applicable

\,-'

Wells Fargo Bank busmess account end:ng 8515 to: Include, but not limited fo,,

dletrtbutlcniseﬁlement ‘sheets, correspondence evidencing
3 . ’

Ac?ounting records for all deposuts withdrawals and disbursement of funds to or|
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in"atructlon's account journals, account records, accounting database, or account

]
¥

summanes

Th|s subpoena is |ssued pursuant to Supreme Court Rule (SCR) 110 in connection with |
) : a CONFIDENT]AL INVESTIGATION undertaken pursuant o the Nevada Supreme Court
gl Rules It shall’ be regarded as contempt of the Supreme Court Ruiles for you te in any way

. breach the conf:dentlallty of -this. invest(gahon It shal! not be regarded as a breach ofj,

t’

'conf'denttahty fqr you to consult wrth an attorney or answer questions asked at the above trme

and place. For failure fo prowde as herein directed, you will be deemed in contempt of the

Southern Nevaaa Disciplinary Board and subject to citation from the District Court of the State

1| of Nevada in and far the County of Clark to show cause why you should not be pumshed for.

o =suc:h contempt as prevudad in SCR 110
124

. ISSUED ihls 1 E?%ay ef May, 2016.

STATE BAR OF NEVADA

{f C. STANLEY HUNTERTON, BAR COUNSEL
% Nevads Bar No. 3176
§ 3100°W. Charleston Bivd., Suite 100
E Las Vegas, Nevada §9102
i (702) 382-2200
4
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WILLIAM B. TERRY, CHARTERED

530 South Seventh Street

Las Vegas, Nevada 89101

(702) 385-0799

W o ~) N th B W ) =
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Case No.: SG13-1818, SG14-0100, SG14-0485, SG14-1137 JUN . § 205

STA BAR OF NEVADy,

STATE BAR OF NEVADA B 2

SOUTHERN NEVADA DISCIPLINARY BOARD

—_—

5 OPSAR COUNSH]

)

)

In Re: TIBORIUS AGWARA, ESQ. j
BAR NO. 7576 3

OBJECTION TO SUBPOENA AND MOTION TO QUASH SUBPOENA
COMES NOW the Respondent, LIBORIUS AGWARA, through his counsel, WILLIAM B.

TERRY, ESQ., of the law offices of WILLIAM B. TERRY, CHARTERED and moves to quash the
“Second Subpoena Duces Tecum” a copy of which is attached hereto and incorﬁorated by reference
herein as Exhibit “A” and likewise files the instant objection to said Subpoena.

This Motion is made and based upon the pleadings and papers on file herein, the attached
analysis of facts and points and authorities in support hereof, and any oral arguments as may be

presented at the hearing in this matter.

WILLIAM B. TERRY, CHARTERED

ﬂg/a(/w

WIELIAM B. TERRY, ES¢

Nevada Bar No. 001028

WILLIAM B. TERRY /CHARTERED
530 South Seventh Street

Las Vegas, Nevada 89101

(702) 385-0799

Attorney for Respondent
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ANALYSIS OF FACTS

On May 17, 2016, the State Bar of Nevada under case numbers SG13-1818, §G14-0100,
SG14—0485, and SG14-1137 issued a “Second Subpoena Duces Tecum”, a copy of which is attached
hereto and incorporated by reference herein as Exhibit “A”. The subpoena directs the production
of documents by June 6, 2016.

On December 16, 2015, the State Bar issued a subpoena to Mr. Agwara, a copy of whfch is
attacheé hereto and incorporated by reference herein as Exhibit “B”. Objections were filed to that
subpoena and were ultimately ruled upon by the Chair. Neither the Respondent nor his counsel
concur with the finding of the Chairman of the panel and intend to seek a writ of prohibition or 1n
the alternative a writ of mandamus in reference to said subpoena. There are two sections to the
subpoena. Section 1 deals with a period of time between December 1, 2014 with no ending date.
In reference to a Wells Fargo Bank IOLTA account ending in 8028. Without referring to any
specific case, client or transaction, the subpoena requests “retainer agreement or other documents
that evidences the creation of the attorney client relationship;..” It also requests documents related
to the seftlement or distribution of funds processed through Wells Fargo account ending in 8027.
Subsection 2 of the subpoena requests documents for a period of time between July 1, 2014 and a
non-ending date. It requests the same types of documents but is much broader and pertains to the
Wells Fargo business account ending in 8515 as well as the Wells Fargo IOLTA account ending n
8027. Unlike Subpoena #1 therc is no list of cases attached for reference. As a result, thel
Respondent would enter objections to the subpoena and ask that the subpoena be quashed consistent
with Rule 110 of the Supreme Court Rules of the State of Nevada. Rule 110(4) provides in pertinent
part as follows: |

Contest of Subpoena: A contest of a subpoena shall be heard and
determined by the Chair of the appropriate disciplinary board...

ARGUMENY

L THE SUBPOENA IN QUESTION SHOULD BE QUASHED SINCE IT IS OVERLY
BROAD.

Without referring to any cases or any individuals, the subpoena under subsections 1 and 2

request retainer agreement in the singular and documents in the plural pertaining to Wells Fargo

2




(o - "= T o s O T - S o

N N N T N R o L o o L e e T T o R T e B e
oo~ N h s L N = D N e =y b Rk W D e O

Bank IOLTA account ending in 8027 and Wells Fargo Bank business account ending 8515. The
State Bar has indicated in it’s caption that the scope of their investigation pertains to what will be
referred to as four cases: SG13-1818; SG14-0100; SG14-0485; and SG14-1137. No complaint has
been filed against the Respondent and the scope of these case numbers and their investigations is
unknown. Without knowing the specific scope of these “case numbers™ the Respondentis not placed
on notice of that which he should be prepared to defend against and in fact is limited in what he can
represent as far as being objections to the subpoena other than the fact that it is overly broad. An
additional objection is that the Bar has not shown any nexus or relevancy in reference to the
subpoenaed material and concerning any investigation. Any subpoena should be limited to the scope
of that which is being investigated and must be determined to be relevant to that investigation.

II. THE RESPONDENT ASSERTS HIS FIFTH AMENDMENT RIGHT AGAINST SELE-
INCRIMINATION WITH RESPECT TO PRODUCING ANY OF THE SUBPOENAED
DOCUMENTS AND/OR RECORDS.

In their definition of the term “documents” the Bar has requested any written, recorded
documents, any emails, any written communications, notes, jottings, memorandums, etc. The
subpoena does not delineate what specifically they are requesting and in fact the Bar is on a “fishing
expedition” in reference to the Respondent. To provide the material requested would take an
exorbitant about of time because it is not limited to any specific case or individual. Additionally,
many of the documents which are being sought are items that deal with a potential Fifth Amendment
assertion. The burden should not be on the Respondent but should be on the State Bar to show both
the relevancy of the documents, the specific documents which are being requested and how they do
not affect a Fifth Amendment right. The Respondent hetein asserts that Fifth Amendment right.
Even settlement documents or retainer agreements are subject to the Fifth Amendment. If for
example a retainer agreement calls for no costs to be paid but costs had been asserted, then the Bar
could allege both a misconduct violation and/or a safekeeping violation. Asaresult, the Respondent
goes on record in asserting his Fifth Amendment right against self-incrimination.

The Fifth Amendment to the United States Constitution applies in lawyer disciplinary
proceedings. See Spevackv. Klein, 385 U.8. 511 (1 967). Consistent with Spevack, courts have been

in agreement that a lawyer cannot be sanctioned solely for invoking his Fifth Amendment privilege
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against self-incrimination. While there are no specific cases in Nevada on the assertion of the Fifth
Amendment right by an attorney in a bar proceedings or in reference to a subpoena, Spevack, supra
is not limited to testimonial situations but is likewise applicable to documents. In the case of Inre:
Hill, 545 A.2d 1019 (Ver. 1988) the court upheld the assertion of a Fifth Amendment privilege by
a convicted judge subpoenaed to testify in a judicial disciplinary proceeding against another judge
because the court found that she was not required to demonstrate she would be prosecuted or that
an answer would result in her conviction only that there was a valid risk of further prosecution.

. THE SUBPOENA IS OVERLY BROAD TO SUCH A DEGREE AS TO NOT ALLOW
THE RESPONDENT TO ARGUE THAT THEY ARE TIME BARRED.

Pursuant to the instant argument, the position of the Respondent is that the subpoenas are so
overly broad that they prevent the Respondent from arguing that ény allegations pertaining to a
specific client as opposed to clients in general is time barred. While both subsection 1 and
subsection 2 of the subpoena deal with a date starting December 1, 2014 and alternatively July 1,
2014, they may affect clients that existed prior to the period of time.
CONCLUSION

For the above-indicated reasons, the Respondent objects to the subpoena and moves that it

be quashed.
DATED this _1st day of June, 2016.
WILLIAM B. TERRY, CHARTERED
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WILLIAM BTTEBRY, Ef
Nevada Bar No, 00102
WILLIAMB. T . CHARTERED
530 South Seventli Street

Las Vegas, Nevada 89101

(702) 385-0799

Attorney for Respondent
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SUBPOENA in the above-entitled matter is hereby acknowledged this /288ay of June, 2016.
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BY: __fAfosdle st~

ICE OB BAR COUNSEL.

STATE BAR OF NEVADA

SOUTHERN NEVADA DISCIPLINARY BOARD

(
ORDER FOR HEARING ON

OBJECTION TO:SUBPOENA AND
MOTION TO QUASH SUBPOENA

'Gomplﬁiaants _

ve, :

NV BARNo, 7576

7 Respondent, _ _
| IT IS HEREBY 'ORDERED that a telephonic hearing hias been set for Thursday, July 'Tth:-.:at-_
f,'.-?.;i:‘ﬂﬂpm r:r'c,g_-érding the Objection to Subpoena and Mo-tian to Quash Subpoena. The call-in-number is-
1?@2-892-7655:, coiﬁ’ére‘.ﬁcétlﬁ': 8507, conference PIN #: 582207, o

DATED this ) 5“ day of Juie, 2016,

Byi—ri " _
Hitke Puschnig, Esq.
Nevada Bar No. 3792

Zhair of Southern Nevada Disciplinary Board
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CERTIFICATE OF SERVICE BY MAIL
The: ml&er.si,gned ‘hereby certifies a true and correct copy of the foregoing ORDER FOR

HEARING ON OBJECTION TO SUBPOENA AND MOTION TO QUASH SUBPOLNA was

|| deposited via electranic mail to:

Paul “Luke” ,Puschmg, Esg. (Committe Chair): lpuschmig@lveva.com; Diorres@lveva.com

. WﬂllamH Terry; Esq. (Respondent’s Counsel) info@williamterrylaw.com; Sarah Daniels
{Sarah{@WilliamTerryLavi.com)

- Janeén V. Isaacson, Fsq. (Assistant Bar Counsel): janeeni@nvbar.org;

4. ‘Stephante Barker, Esqg. (Assistant Bar Counsel): stephanieb@nvbar. org

/
DATED{this_/ ] i day of June, 2016.

B

g

; dawnm@nvbar.org .

By: /7ﬁ/f§/?/ﬁ/%/\

Ja'?a’“l Chaffee, an emplafee of
the State Bar of Nevada.
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Office Email

From: Office Email <Info@WilliamTerrylLaw.com>
Sent: Thursday, June 30, 2016 9:29 AM

To: 'Luke Puschnig’

Cec: 'Janeen Isaacson'; 'Stephanie Barker'
Subject: Liborius Agwara

Dear Chairman Puschnig:

| received your order denying our objections to the second Subpoena Duces Tecum by way of email dated
June 29, 2016 at 4:58 p.m. You had scheduled oral arguments on this matter for July 7, 2016 at 2:00 p.m. Am
| to presume that that is now vacated since you have ruled without oral arguments?

| am also requesting a stay of your order on both subpoena #1 and subpoena #2 so that | can file a writ with
the Nevada Supreme Court. | have to make this request even if you deny it so that | can represent in the writ
that a stay has been requested but denied. | would suggest that if you deny the request for stays, your denial
also set forth the reason why the previously set oral argument which was to be heard on July 7™ at 2:00 p.m.

was vacated.
As always, thank you for your courtesies.

William B. Terry, Esq.

530 S, Seventh Street

Las Vegas, Nevada 89101
{702) 385-0799
Info@WilliamTerryLaw.com

CONFIDENTIAL INFORMATION

This message or any attachments may contain information that is privileged, confidential, or exempt from disclosure
under applicable law. If you have received this message in error, please do not forward or use this information in any
way, immediately notify the sender by reply e-mail, and delete the message and any attachments. If the reader of this
message is not the intended recipient, or the employee or agent for delivering the message to the intended recipient,
you are hereby notifed that any dissemination or copying of this communication is strictly prohibited.
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Office Email

From: Luke Puschnig <lpuschnig@lveva.coms
Sent: Thursday, June 30, 2016 9:47 AM

To: Office Email

Ce: Janeen Isaacson; Stephanie Barker
Subject: Re: Liborius Agwara

Oral hearing was vacated because | do not see a reason for the oral hearing. The written pleadings were enough to
decide the matter. |am also hereby denying the Request for a Stay on my order.

Luke PUSCHNIG
Sent from my iPad

On Jun 30, 2016, at 2:29 AM, Office Email </pfo@WilliamTerryLaw.com> wrote:

Dear Chairman Puschnig:

| received your order denying our objections to the second Subpoena Duces Tecum by way of
email dated June 29, 2016 at 4:58 p.m. You had scheduled oral arguments on this matter for
July 7, 2016 at 2:00 p.m. Am | to presume that that is now vacated since you have ruled
without oral arguments?

| am also requesting a stay of your order on both subpoena #1 and subpoena #2 so that | can
file a writ with the Nevada Supreme Court. | have to make this request even if you deny it so
that | can represent in the writ that a stay has been requested but denied. | would suggest that
if you deny the request for stays, your denial also set forth the reason why the previously set
oral argument which was to be heard on July 7" at 2:00 p.m. was vacated.

As always, thank you for your courtesies. ;

William B. Terry, Esq.

530 S. Seventh Street

Las Vegas, Nevada 89101
(702) 385-0799
info@WilliamTerryLaw.com

CONFIDENTIAL INFORMATION

This message or any attachments may contain information that is privileged, confidential, or exempt
from disclosure under applicable law. If you have received this message in error, please do not forward

~ or use this information in any way, immediately notify the sender by reply e-mail, and delete the
message and any attachments. If the reader of this message is not the intended recipient, or the
employee or agent for delivering the message to the intended recipient, you are hereby notifed that any
dissernination or copying of this communication is strictly prohibited.



