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WILLIAM J. WRAY, ESQ.
Nevada Bar No. 005834
wwray@nevadafirm.com
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059
gmeier@nevadafirm.com
RACHEL E. DONN, ESQ.
Nevada BarNo. 10568
rdonn@nevadafirm,com
DONNA DIMAGGIO, ESQ.
Nevada Bar No. 009794
ddimaggio@nevadafirm. com
HOLLEY DRIGGS WALCII
FINE \ryRAY PAZî,Y & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: 7A2l79l-0308
Facsimile: 7021791-1912
Attorneys for Defendant The Insurance Company of the State of Pennsylvania;
D efe ndant s / Cr o s s cl aimant s 1' o nop ah S o I ar En er g1t, L LC and
Cobra Thermosolar Plants, Inc.

FIFTH JUDICIAL DISTRICT COURT

NYE COUNTY, NEVADA

PROIMTU MMI LLC, a Nevada limited
company,

Plaintift

v,s.

TRP INTERNATIONAL, INC., a Delaware corporation
TONOPAH SOLAR ENERGY, LLC, aDelawa¡e
limited liability company; COBRA THERMOSOLAR
PLANTS, INC., a Nevada corporation; STATE OF
NEVADA ex rel. the NEVADA STATE
CONTRACTORS BOARD, THE INSURANCE
COMPANY OF THE STATE OF PENNSYLVANIA, a
Pennsylvania corporation, DOES I-X, ROE
COMPANIES i.X,

Defendants.

COBRA THERMOSOLAR PLANTS, INC. A

corporation; and TONOPAH SOLAR ENERGY,LLC,
Nevada limited liability company,

Crossclaimants,

v,s.

NOTICE OF ENTRY OF'ORDER.

Case No.
Dept. No.

cv36747
1

10868-01 I 1565267.doc
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TRP INTERNATIONAL, TN
DOES
CORPO

1 through
RATIONS 51

C., a foreign
inclusive,

By

50,
through 1 01, inclusive,

Crossdefendants.

YOU AND EACH OF YOU will please take notice that an Order Granting Defendants

Tonopah Solar Energy,LLC, Cobra Thermosolar Plants, Inc. and The Insurance Company of the

State of Pennsylvania's Motion for Summary Judgment was entered on the 76th day of February,

2076, a copy of which is attached hereto.

DATED this 27th day oflune,2016. HOLLEY DRIGGS \ryALCH
FINE THOMPSON

{
WILLIAM
GLENN F.

Bar No. 00583 4)
Bar No. 006059)

RACHEL E. DONN, ESQ. (NV Bar No. 10568)
DONNA DIMAGGIO, ESP. (NV Bar No. 009794)
400 South Fourth Street, 3'" Floor
Las Vegas, Nevada 89101
Attorneys for Defendant The Insurance Company of
the State of Pennsylvania; and
D efe ndant s / C r o s s cl aimant s To no p ah S o I ar Ener gt,
LLC and Cobra Thermosolar Plants, Inc.

J

1 0868-01/1 5 14672.doc
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CERTIF'ICATE OF SERVICE

hereby certify that bn theñ,th day of June,2016,I served a copy of the foregoing

NOTICE OF ENTRY OF ORDER upon each of the parties by e-mail and regular U.S. Mail,

addressed as foliows:

Christopher H. Byrd, Esq.
Brenoch Wirthlin, Esq.
FENNEMORE CRAIG, PC
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Emails: cbyrd@fclaw.com

bwirthlin@fclaw.cpm
At t orn eys for P I aintiff

Becky A. Pintar, Esq.
Bryan L. Albiston, Esq.
PINTAR ALBISTON LLP
6053 S. Fort Apache Road, #120
Las Vegas, Nevada 89148
Emails: bechv@fintaralbiston,com

bryan@pintaralbiston. com
Attorneys for TRP International, Inc.

t¡ lae\rb
An Walch
Fine Wray Puzey & Thompson

10868-01/15 14672.doc
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Case No.
Dept. No.

FI LEü
ORDR
tviLLIAM J. WRAY, ESQ.
Nevada BarNo. 005834
E-mai l: wwray@nevadafirm.com
GLENN F. MEIER, ESQ.
Nevada BnrNo.006059 tûlh FIB tb P l' 59

E-mail: rdonn@nevadafim.com r : . rr' :' -'L

DONNADIIvLAGGIO,ESQ. ' :'i'i'
Nevada BarNo. 009794
E-mail: ddimaggio@nevadafirm,com
HOLLDV DRIGGS WALCH
FINE WRAY PUZEY E TÍIOMFSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89l0l
Tclephdne: 702/791-0308
Facsirnile: 7021791-1912
Attorneys Jor Defcndant The htsu'ance Contpany of the State of Pennsylvanía;
Ðefendaws/Crossclaimants Tonopah Solør Energt, LLC and
Cobra Therwosolar Plants, Inc.

F'IF'TH JUDICIA,L DTSTRICT CO{JRT

NYE COUNTY, NEVAÐA

Nevada BarNo. 10568

PROIMTU MMI LLC, a Nevada limited linbi
compåny,

Plaintif[

YJ

CONTRACTORS BOARD, THE TNSUR.ANCE
COMPANY OF THË STATE OF PENNSYLVA.NIA, A

Perursylvania corporation, DOES I-X, ROE
COMPANIES I-X,

Defendants

COBRA THERMOSOLAR PLANTS, INC, A

E-mai l: gmeier@nevadafirm.com
RACI-IEL E. DONN, ESQ.

corporation; and TONOPAH SOLAR ENERGY, LLC,
:Nevada limited liability company,

Crossciaimants,

F'INDINGS OF'FACT}
CONCTUSTONS OF' LAW A}{D
ORDER GRANTING
DEtr.ENDATI¡TS TONOPAII
SOLAR ENERGV, LLC, COBRA
TIfiRMOSOLAR PLANTS, INC.
AND THE INSURA¡ICD
COMPAI\üY OF'TTIE STATE TF
PENNSYLVANIA'S MOTION
FOR SUMMARY JUDGMENT

r'.

cv36747
1

tû868-0 I I t5(t5267.úoc
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Defendants, TONOPAH soLAR ENERGY, LLc ("TSE"), coBR.A iuEnniosolAR
PLANTS, INc. ("cobra") and TI-IE INSUR.A.NCE coMtlANy oF THE srATE oF

PENNSYLVANIA'S ("ICSP"), (cotlectively, tlte o'Cobra Defendants") Motiop to for Summary

Judgment (the "Motion") came on for hcaring before this Court on November lZ,2tl1. Donna

DiMaggio, Esq., v/illiam J. rrlüray, Esq., .[ames w. Fuzey, Esq. and Rachel E. Donn, Esq. of the

law firm of Holley Driggs Walch Fine V/ray Puzey & Thornpson appeared on 6ehalf of the

Cobra Defendants, B¡cnoch rVirthlin, Esq. of the law fïnn of Fennemore Craig, F.C., on behalf

of Plaintîf{ PROIMTU MMI LLC ("Proimtu") and Becþ A. Pintar, Esq. of the law flnn of
Pintar Albiston LLP on behalf of Defenclant TRp INTERNATIONAL, INc. (.,TRp").

Tl¡e Cout having reviewed the pleadings, briefs and papers on file, and having

considered the urguments of Counsel at the tinre of the hearing, the Court .uL", the following

Findings of Fact, Conclusions of Law and Order.

ITINDINGS OF'FACT

l. Cobra entered into a contract with TRP, wherein TRP agreed to perform

construction services at the Crescent Dunes Tl¡ermosolar PowEr Plant in Tonopah, Nevada (the

"Froject').

2. TRP and Cobra entered into ¡¡ contract that contained an arbination provision,

which stated that any dispute would be subject to arbitration in Madrid, Spain, in the Spanish

language, urder Spanish law and subject to the rules of the Civil and Mercantile Court of
Arbitration ("CIMA"¡.

3. The provision in the contract betwcen Cobra and TRP further stared thåt the

parties agreed to waive any other legal forum to which they might have been entitled.

4- In order to fulfill its contractual responsibilities to Cobra, TRP entered into a

subcontract with Proimtu that ¿lso conlained an arbitratíon provision, whích stated that any

108ú8-0t,¡t5l,l6?2.rloc '2 '
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dispute would be subject to arbitration in Madrid, Spain, in the Spanish language, under Spanish

law and subject to the rules of CïMA.

5, The provision in the contract between TRP and Proimtu further stated that th":ll

parties ageed to waive any other lcgal forunr to which they might have bcen entitled.

' 6. Proimtu is a divísion of a Spanísh company.

7, Proimtu entercd into a contract r,vith TRP with full lcnowledge that it agreed that

any ald all disputes would be litigated irr Spain.

8, Cobra and TRP rclied upon a forum in the contraofs that was for greater

convenience and that lbrum should be honored.

CONCLUSIûNS OF'LAW

l. There are no issuçs of material fact and judgment should enter as a matler of law

in favor of Cobra, TSE and ICSP. See lllood v. Safeway, Ittc.,72l Nev. 724 (2005).

2. A contractual forum selectíon clause is príma facic valid and enforceable. .S¿e

Doclæíder, Lttl. t. Sea Technologt, Ltrt.,8TS F.3d 762 (gil'Cir.l9B9).

3, When the provision is specifîed with mandatory language, the clause will be

enforced. See id.

4. The forum selection clause in the contract between Cobra and TR.P and TRP and

Proimtu was mandrtory and therefore, enforceable.

jurisdiction over this matter, See Conlaet Lunber Co. v. P.T. Moges Shipping, Co,, 918 F.2d

l++e qr'h cir.r99o).

6. Proimtu will not suffer ineparable hann if this matter is dismissed and litigated irr ,

Spain pursuant to the contråct. See id.

7. An odequate atternative forum exists for this case to be litigate d.. See id,

8. Both private and public inlcrests factors favor dismissal of this action. See id.

9. Proimtu is not a lien claimant and therefore, does not har'e standing to claims the

protections afforded under NRS 108,2453, See NRS 108.2453.

3
r 086E.olfl 5 t467z"doc
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TIIEREFORE, IT IS HEREBY ORDERED that the Cobra Defenclants' Motion for

Summary Judgment is hereby GRANTED iu lavor of Cobra, T$Ê and IÇSP fbr the reasons

stated.

DAIED *i, l{Cday of 16.

L
DIST RTJUDCE

Submitted By:

DRICCS WALCI¡
FINË PUZEY & THOMPSON

Clenn F-
Nevada Bar No.
Rachel E. Donn, Ësq,
Nevada Bar No, 105¿8
Donna DiMaggio, Esq.
Nevada BarNo. 0t9794
400 South Fourth Streel, Third Flool
las Vegas, Nevada 89101
A t t orneys fo r Defe nda n t
Tlre Insm'ance Company of tlrc State of Pannsylvania
Defendants{Ct'ossclahnants Tonopah Sa[ar Energt, LLC
and Cobra Thcrnwsolar Planls, htc.
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WILLIAM J. WRAY, ESQ.
Nevada Bar No. 005834
wwray@nevadafirm.com
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059
gmeier@nevadaf,rrm.com
RACIIEL E. DONN, ESQ.
Nevada BarNo. 10568
rdonn@nevadafirm.com
DONNA DIMAGGIO, ESQ.
Nevada BarNo. 009794
ddimaggio @nevadafnm. com
HOLLEY DRIGGS WALCH
FINE WRAY PUZF,Y & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: 702/791-0308
Facsimile: 7021791-1912
Att or neys for D efe ndant s/Cr o s s cl aimant s
Tonopah Solar Energy, LLC and Cobra Thermosolar Plants, Inc.

FIF'TH JTIDICIAL DISTRICT COIIRT

ITraE COIINTY, NEVADA

PROIMTU MMI LLC, a Nevada limited
company,

Plaintif[

TRP INTERNATIONAL, INC.
TONOPAH SOLAR ENERGY

, aDelaware
, LLC, a Delaware

limited liability company; COB RA TI{ERMO S OLAR
PLANTS, INC., a'Nevada corporation; STATE OF
NEVADA ex rel. the NEVADA STATE
CONTRACTORS BOARD, TI{E INSURANCE
COMPANY OF THE STATE OF PENNSYLVANIA, A

Pennsylvania corporation, DOES I-X, ROE
COMPANIES I.X,

Defendants

DEFENDANTS TONOPAH
SOLAR ENERGY, LLC AND
COBRA TIIERMOSOLAR
PLANTS, rNC.'S ANSWER TO
PLAINTIX'F' PROIMTU Mi\[T
LLC'S FIRST AMENDED
COM}LAINT AND
CROSSCLAIM AGAINST TRP
INTERNATIONAL, INC.

Case No.
Dept. No

cv36747
1

vJ.

COBRA TTIERMOSOLAR PLANTS, INC. A

corporation; and TONOPAH SOLAR ENERGY
Nevada limited liabilify company,

N
,LLC,

YJ

10868-01 -doc1560779

Crossclaimants,
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DOES 1 through 50, inclusive, and R
CORPORATIONS 51 through 101, inclusive,

Crossdefendants.

COMES NOW, Defendants, TONOPAH SOLAR ENERGY, LLC, a Delaware limited

liability company, and COBRA TIIERMOSOLAR PLANTS, INC., aNevada corporation

(hereinafter sometimes referred to as "Defendants"), by and through their attomeys of record,

Holley Driggs Walch Fine 'Wray 
Puzey & Thompson, and submits their Answer to Plaintiff

PROMTU MMI LLC'S ("Plaintiff') First Amended Complaint as follows:

ANS\ilER TO FIRST AMENDED COMPLAINT

TrrE, &IRTTES

1. In response to Paragraph 1 of PlaintifPs First Amended Complaint ftereinafter

referred to as "First Amended Complaint") on file herein, Defendants are without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

2. In response to Paragraph 2 of Plaintiff s First Amended Complaint on file herein,

Defendants are without sufficient information and knowledge to form a belief as to the truth and

accuracy of the allegations contained therein, and therefore deny the same

3. ln response to Paragraph 3 of PlaintifPs First Amended on file herein, Defendants

are without, sufficient information and knowledge to forsr a belief as to the truth a¡rd accuracy of

the allegations contained therein, and therefore deny the same

4. In response to Paragraph 4 of the First Amended Complaint on file herein,

Defendants admít the allegations contained therein.

5. ln response to Paragraph 5 of the First Amended Complaint on file herein,

Defendants admit the allegations contained therein.

6. Ia response to Paragraph 6 of the First Amended Complaint on file herein,

Defendants admit that the Nevada State Contractors' Board is an agency of the State of Nevada,

otherwise, Defendants are without sufflrcient information and knowledge to form a belief as to

10868-01/l5l4672.doc
-¿-
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the truth and accuracy as to the remainder of the allegations.

7. [r response to Paragraph 7 of the First Amended Complaint on file herein,

Defendants admit the allegations contained therein.

8. I.n response to Paragraph I of the First Amended Complaint on file herein,

Defendants state the allegations contained in this paragraph contain conclusions of law to which

no Íesponse is required. To the extent a response is required, Defendants deny said allegations.

F'ACTUAL BACKGROUND

9. In response to Paragraph 9 of the Filst Amended Complaint on file herein,

I)efendants a¡e without sufficient information and knowledge to form a belief as to the truth and

accuracy of the allegations contained therein, and therefore deny the same,

10. In response to Paragraph 10 of the First Amended Complaint on file herein,

Defendants admit the allegations contained therein.

11. In response to Paragraph 11 of the First Amended Complaint on frle herein,

Defendants admit the allegations contained therein.

12. In response to Paragraph 12 of the First Amended Complaint on file herein,

Defendants state the ailegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendants deny said

allegations.

13. .In response to Paragraph of the First Amended Complaint on file herein,

Defendants state the allegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendants deny said

allegations.

F'IRST CLAIM F'OR RELTEE

(Breach of Contract- Against TRP)

t4. In response to Paragraph 14 of the First Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs 1 through 13 ofthe First

Amended Compiaint as though fi.ri1y set forth herein.

-3 -
i086841/1514672.doc
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15. lr response to Paragraphs 15 through34 of the First Amended Complaint on file

herein, Defendants state the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendants are without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

SECOND ÇLAJ]ULII9R RELIEF

(Violations of l\{RS 624 Agatnst TRP)

16. In response to Paragraph 35 of the First Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs 1 through 34 ofthe First

Amended Complaint as though fully set forth herein.

17. In response to Paragraphs 36 through 43 of the First Arnended Complaint on file

herein, Defendants state the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendants are without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

THIRD CJ,ltIM FgR RELrE{

(Breach of Good Faith and Fair Dealing Against TRP)

18. In response to Paragraph 44 of the First Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs 1 through 43 of the Fitst

Amended Complaint as though ful1y set forth herein.

19. In response to Paragraphs 45 through 48 of the First Amended Complaint on file

herein, Defendants state the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendants are without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and theref.ore deny the same.

ilt

il/

lt/

10868-0ii1514672.doc 
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FOITRTH CLArM rOR REI,,IEE

(Negligent Misrepresentation Against TRP)

20. In response to Paragraph 49 of the First Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs I through 48 of the First

Amended Complaint as though fully set forth herein.

2I. In response to Paragraphs 50 through 57 of the First Amended Complaint on file

herein, Defendants state the allegations therein pertain to another Defendarrt, therefore, no

responso is required. To the extent a response is required, Defendants are without sufficient

infontration and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

FIFTH CL_An{ FOR RELIEF'

(Unjust Enrichment Against TRP, TSE and Cobra)

22. ln response to Paragraph 58 of the First Amended Complaint on f,tle herein,

Defendants repeat and reallege each and every response to Paragraphs 1 through 57 ofthe First

Amended Complaint as though ñrlly set forth herein.

23. ln response to Paragraph 59 of the First Amended Complaint on file herein,

Defendants deny each and every allegation contained therein.

24. In response to Paragraph 60 of the First Amended Compiaint on file herein,

Defendants deny each and every allegation contained therein.

25. In response to Paragraph 61 of the First Amended Complaint on file herein,

Defendants deny each and every allegation contained therein.

26. In response to Paragraph 62 of the First Amended Complairrt on file herein,

Defendants deny each and every allegation contained therein.

27. ln response to Paragraph 63 of the First Amended Complaint on file herein,

Defendants state the allegations contained in these paragraphs contain conclusions of law to

whioh no response is required. To the extent a response is required, Defendants deny said

allegations.

5
1 0868-01/15 t4672.doo
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28. In response to Paragraph 64 of the First Amended Complaint on file herein,

Defendants state the allegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendants deny said

allegations.

ÊËTH CLAIM rOR BELIEF

(Quantum Meruit/Cardinal Change Against TRP)

29. In response to Paragraph 65 of the First Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs 1 tluough 64 of the First

Arnended Complaint as though fully set forth herein.

30. In response to Paragraphs 66 through 68 of the First Amended Complaint on fiie

herein, Defendants state the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is lequired, Defendants are without sufFrcient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

SE\rENTH CL4A¡M F9R RELTEF

(Recovery of Bond Amount Againsf the Board)

31. In response to Paragraph 69 of the Filst Amended Complaint on file herein,

Defendants repeat and reallege each and every response to Paragraphs 1 through 68 of the First

Amended Compiaint as though fully set forth herein.

32- In response to Paragraphs 70 through73 of the First Amended Complaint on file

herein, Defendants state the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendants are without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

ilt

10868-0 1/1514672.doc
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EIGHTH CLAIM FOR RELItrF

(Claim Against Bond)

33. In response to Paragraph 74 of the First Amended Compiaint on file herein,

Defendarrts repeat and reallege each and every response to Pæagraphs 1 tluough 73 of the First

Amended Complaint as though firlly set forth herein.

34. In response to Paragraph 75 of the First Amended Complaint on file herein,

Defendants state the allegations contained in this paragraph contain conclusions of law to which

no response is required. To the extent a response is required, Defendants deny said allegations.

35. In response to Paragraþh 76, 78 and 82 of the First Amended Complaint on file

herein, Defendants deny each and every allegation contained therein.

36. In response to Paragraph 77 of the First Amended Complaint on file herein,

Defendants admit a document titled Notice of Lien was recotded in the official records of Nye

Connty on or about November 12,2014 as Instrument No. 823637, othetwise, Defendants deny

the remainder of the allegations contained therein.

37. In response to Paragraph 78 of the First Amended Complaint on file herein,

Defendants deny each and every allegation contained therein'

38. In response to Paragraph 79 of PlaintifPs First Amended Complaint on file

herein, Defendants are without sufficient information and knowledge to form a belief as to the

truth and accuracy of the allegations contained therein, and therefore deny the same.

39. l: response to Paragraph 80 of the First Amended Complaint on file herein,

Defendants admit the allegations contained therein.

40. In response to Paragraphs 81 of the First Amended Complaint on file herein,

Defendants admit the allegations contained therein.

41. In response to Paragraph 82 of the First Amended Complaint on file herein,

Defendants deny eaoh and every allegation contained therein.

42. In response to Paragraph 83 of the First Amended Complaint on file herein,

Defendants state the allegations contained in this paragrapb contain conclusions of law to which

no response is required. To the extent a response is required, Defendants deny said allegations.
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AF'FIRMATIVE DEFENSES

FIRST AFFI,RMiA.TrVE pEIINSE

Defendants are informed and believe, and thereupon allege, that each of the purported

claims for relief in the First Amended Complaint fail to state a claim for reiief against

Defendants. This defense is alleged in the altemative and does not admit any of the allegations

contained in the First Amended Complaint.

sEqoNp .TaFFIRMATIyE_DEFENSE

Defendants are informed and believe, and thereupon allege that each and every purported

claim for relief contained in the First Amended Complaint is barred by the applicable statute of

limitations including, but not limited to, $$ 11.030, 1i.070, 11.080, et seq. of the Nevada

Revised Statutes. This defense is aileged in the alternative and does not admit any of the

allegations contained in the First Amended Complaint.

TITIRD AFFIRMATIVE DEFENSE

Defendants are informed and believe, and thereupon allege that Plaintiff, by virtue of its

own acts and/or the acts or omissions of others chargeable to it, have unjustly delayed in

commencing this action, that said delay has prejudiced the rights of these Defendants and,

therefore, the First Amended Complaint shoutd be barred unde¡ the doctrine of laches. This

defense is alleged in the alternative and does not admit any of the allegations contained in the

First Amended Complaint.

FOURTH AFTIRMA'TIyE DEBEJ'{$,E

Defendants are informed and believe, and thereupon allege,.that Plaintifl by virhie of its

own acts and/or the acts or omissions of others chargeable to it is estopped and/or should be

equitably estopped from obtaining relief sought from these Defendants. This defense is aJleged in

the altemative and does not admit any of the allegations contained in the First Amended

Complaint.

FIFTH ATFIBMATTVE ÐEFENSE

Defendants are informed and beiieve, and thereupon allege, that injury, if any, suffered

by Plaintiff was caused by the acts, omissions and wrongdoing of Plaintitr, by virtue of its own
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acts and/or the acts or omissions of others chargeable to it, and not any acts, omissions or

wrongdoing by these answering Defendants. This defense is alleged in the altemative and does

not admit any of the allegations contained in the First Amended Complaint.

SIXTH *dN'F.INVTATWE DENENSE

Defendants a¡e informed and believe, and thereupon allege, that at all times alleged in the

First Amended Complaint, Plaintiff, by virtue of its own acts and/or the acts or omissions of

others chargeable to it, failed to exercise ordinary and reasonable care on Plaintiffls own behalf,

in the management and maintenance of his person and property, and negligently and carelessly

was the proximate cause of some portion, up to and including the whole thereot of Plaintiffls

alleged injuries and damages, if any, and therefore Plaintiff's recovery, if any, should be barred

and/or reduced according to law, up to and including the whole thereof and these Defendants are

entitled to an apportionment among all such parties according to their responsibility for injuries

and damages, if any, suffered by PlaintifÏ. This defense is alleged in the alternative and does not

admit any of the allegations contained in the First Amended Complaint.

SE\¡ENTH AF'FIRMATTVE DEF'ENSE

Defendants are informed and believe, and thereupon allege that injury, if an¡ suffered by

Plaintiff was proximateiy caused and contributed to by the conduct, acts, omissions and

wrongdoing or conduct, acts, omissions and/or activities of a thi¡d parly and/or parties either

named or unnamed, and any recovery obtained by Plaintiff should be barred and/or reduced

according to law, up to and including the whole thereof. This defense is alleged in the

altemative and does not admit any of the allegations contained in the First Amended Complaint.

4JGHTH,ATF'IRMATTVE DEF'ENSEI

Defendants are informed and believe, and thereupon allege, that if these Defendants are

subjected to any liability to Plaintiff herein it will be due in whole and/or in part to the conduct,

acts, omissions and/or activities of a party and/or parties unknown to these Defendants at this

time, and any recovery obtained by Plaintiff should be baned and"/or reduced according to law,

up to and including the whole thereof. This defense is alleged in the altemative and does not

admit any of the allegations contained in the First Amended Complaint.

10868-01/1514672.doc 
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Nr_NTr{ AX'FTRMATI vE D EFENSJ.

Defendants are informed and believe, and thereon allege, that these Defendants are not

liable for the independent acts of third parties and PlaintifPs injuries or damages, if any, are

athibutable to acts of third parties. This defense is alleged in the altemative and does not admit

of any of the allegations contained in the First Amended Complaint.

TENTH AFAIRMATIVE DEF'ELLSE

Defendants are informed and believe, and thereupon allege, that if Defendants are

subjected to any liability to Plaintiffherein it will be due in whole and/or in part to the conduct,

acts, omissions and/or activities of third parties, other tha¡ these Defendants, who legally caused

and/or contributed to the events leading up to the incidents which form the basis for the

allegations contained in the Amended Complaint and therefore, these Defendants are entitled to a

judioial determination of the percentage of fault of each pariy who is a legal cause of the injwies

and damages, if any, sustained by Plaintiff. This defense is alleged in the alternative and dies not

admit any of the allegations contained in the First Amended Complaint.

EI¿q_\rENTH AX'TIRMATI.VE_ D prErls p

Defendants are informed and beiieve, and thereupon allege, that such parties exist who

are subject to service of process, that such parties' joinder would not deþrive the Cour-t of subject

matter jurisdiction, that such parties' joinder is indispensable and/or necessary to provide

complete relief to Plaintiff and/or may adversely affect the obligations, if any, of these

Defendants, and that Ptaintiff, by virhre of its own acts and/or the acts or omissions of others

chargeable to it, failed to join all such indispensable parties as Defendant to the First Amended

Complaint. This defense is alleged in the alternative and does not admit any of the allegations

contained in the First Amended Complaint.

TWELF'TH AF'FIRMATT,VE DEN'ENSE

Defendants are informed and believe, and thereupon allege, that any recovery by Plaintiff

is ba:red by its failure to mitigate damages, or that any recovery must be reduced by those

damages that Plaintiff, by virtue of íts own acts and/or the acts or omissions of others chargeable

to it, failed to mitigate. This defense is alleged in the alternative and does not admit any of the

10868-01/1514672.doc 
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allegations contained in the First Amended Complaint.

THIRTEENT.H A.F'FIRMATTVE DETENSE

Defendants are informed and believe, and thereupon allege that the damages claimed by

Plaintiff in the First Amended Complaint are uncertain and thereby preclude calculation and

recovery thereof. This defense is alleged in the alternative and does not admit any of the

allegations contained in the First Amended Compiaint.

I'O.URTEENTH AFIXITMATTVE DEFENSn,

Defendants are informed and believe, and thereupon allege, that Plaintiffls damages, if
any, are or will be set-off by Plaintiff s recovery of damages from other parties. Thus, any

judgment obtained by Plaintiff against these Defendants should be barred and/or reduced

according to law, up to and including the whole thereof. This defense is alleged in the

alternative and does not admit any of the allegations contained in the First Amended Complaint.

F'IFTEENTH AFFIRMATIVE DEFENSE

Defendants are informed and believe, and thereupon allege, that the First Amended

Complaint fails to state facts sufficient to warrant an award of attorneys' fees. This defense is

alleged in the alternative and does not admit any of the allegations containi,d in the Fitst

Amended Complaint.

STXTEENTH iA,qFTBMATTVEIDEFENSE,

Defendants are informed and believe, and thereupon allege, that Plaintiff, by virhre of its

own acts and/or the acts or omissions of others chargeable to it, voluntarily and knowingly failed

to take action to protect PlaintifPs rights and thus have waived such rights. This defense is

alleged in the alternative and does not admit any of the allegations contained in the First

Amended Complaint.

SE\rETTEENrH AIErRI4ATIrE DEFENSE

Defendants are informed and believe, and thereupon allege, that Plaintift by virtue of its

own acts and/or the acts or omissions of others chargeable to it, at all times gave its consent,

express or implied, to the acts, omissions and conduct alleged of these Defendants in the First

- 11 -
10868-0 1/15 14672.doc
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Amended Complaint. This defense is alleged in the altemative and does not admit any of the

allegations contained in the First Amended Complaint'

EIGI{TEENTH AF'F''IRMJ\TTVE DEFENSE

Defendants are informed and believe, and thereupon allege, that Plaintiff, by virfue oî its

own acts and/or the acts or omissions of others chargeable to it, ratified the alleged acts of these

Defendants. This defense is alleged in the alternative and does not admit any of the allegations

contained in the FirstAmended Complaint.

NINETEENTH A.F'FIRMATIYE DEFENSE

Defendants are informed and believe, and thereupon allege, that Plaintifl by virtue of its

own acts and/or the acts or omissions .of others chargeable to it, expressly, impliedly and/or

equitably released all rights against these Defendants in connection with the transaction giving

rise to the allegations set forth in the First Amended Complaint. TtLis defense is alleged in the

altemative and does not admit any of the allegations contained in the First Amended Complaint.

TWENIIETH AFFIM4.TIyE DEÏENSE

Answering Defendants are informed and believe, and thereupon allege, that Plaintiff, by

virtue of its own acts and/or the acts and omissions of others chargeable to it, expressly,

impliedly and/or equitably waived its rights to equitable remedies. This defense is alleged in the

alternative, and does not admit any of the allegations contained in the First Amended Complaint.

TWENTY-FIRST AFTIRMATTYE DEF'ENSE

Defendants are informed and believe, and thereupon allege, that any conduct on the part

of these Defendants, or representations made by these Defendants, wete made in good faith. This

defense is alleged in the alternative and does not admit any of the aliegations contained in the

First Amended Complaint.

TIVENTY-SEÇQI{D AFFIRMAITTVE DEI$.NSE

Defendants a¡e informed and believe, and thereupon allege, that they have fully complied

with all applicable governmental regulations and requirements in connection with the events,

tra¡rsactions and occutïences, as alleged in the First Amended Complaint, and therefore, any

recovery by Plaintiff should be barred. This defense is alleged in the alternative and does not

10868-oi/15146?2.doc 
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admit any of the allegations contained in the First Amended Complâint.

T\ð/ENTY-TTIIRD ATFIRN{ATIYE DEFtrNSE

Defendants are informed and believe, and thereupon allege, that these Defendants at all

material times, complied with the standard of care applicable to Defendants and therefore, any

recovery by plaintiff should be baned. This defense is alleged in the altemative and does not

admit any of the allegations contained in the First Amended Complaint'

T\ilEI.{TY-F OURTH AF]TIRMATIyE DETENSE

Defendants are informed and believe, and thereupon allege, that Plaintiff and/or

Plaintif¡s agents, by virfue of its own acts and/or the acts or omissions of others chargeable to it,

were provided with proper statutory notice. This defense is alieged in the alternative and does not

admit any of the allegations contained in the First Amended Complaint'

TWENTY-FIFTH AFF'IRMATTYE DEF'ET\SE

Defendants are informed and believe, and thereupon allege, that they have fully and

completeiy disclosed" all material and appropriate facts in connection with the events,

transactions and occuïïences, as alleged in the First Amended Complaint. This defense is

alleged in the alternative and does not admit any of the allegations contained in the First

Amended Complaint.

TTVENTY-SIXT.IÍ AFF IRMATIVE DEFENSE

Defendants are informed and believe, and thereupon allege, that the individuals or entities

responsible for any alleged wrongful conduct were not the agents of these Defendants and as

such, answering Defendants are not liable for its conduct. This defense is alleged in the

alternative and does not admit any of the allegations contained in the First Amended Complaint.

TMNTY-SEV]}NTH AFqIRMATIVE BEFENSE

Defendants are informed and believe, and thereupon allege, that the right of Plaintiff to

recover herein, if any right exists, is reduced and limited to the percentage of negligence

athibutable to these Defendants. This defense is alleged in the alternative and does not admit

any of the allegations contained in the First Amended complaint.
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T\ilENTYjEr qHTrr AI'F IRMATT.VE-D EF ENSE

Defendants are informed and believe, and thereupon allege, that Plaintiffs claims are

barred as a result of the faiiure to satisff conditions precedent to asserting the claims' This

defense is alleged in the altemative and does not admjt any of the allegations contained in the

First Amended Complaint

TWENTY-NINTH ATT'IRMATIVE DEFENSP

Defendants æe informed and believe, and thereupon ailege, that Plaintiff s claims are off

set in fu|l or in part by PlaintifPs own breach of contract and/or negligence and/or def,icient

performance, defective work, delays, impacts and damages to the work caused by Plaintiff. This

defense is alleged in the alternative and does not admit any of the allegations contained in the

First Amended Complaint.

TTTIRTIETH AF IRMATIVE DEFENSE

Defendants are informed and believe, and thereupon allege, that PlaintifPs equitable

claims are barred inasmuch as Plaintiff has a remedy at law. This defense is alleged in the

alternative and does not admit any of the allegations contained in the Second Amended

Complaint-in-Intervention.

THI RTY-FIRS T AFI.IRIYTA*TIVE DEFENS E

Defendants are informed and believe, and thereupon allege, that Plaintiff s lien claims are

barred by Plaintiff s failure to property perfect a lien pursuant to NRS Chapter 108. This defense

is alleged in the altemative and does not admit any of the allegations contained in the First

Amended Complaint.

THrRTY-SECOND_.ATFIRMATI\p DEFEIÍ sE

Defendants are informed and believe, and thereupon allege, that Plaintiff s lien claims are

barred and/or substituted by the posting of a surety bond pursuarrt to NRS 108.2473 et seq, This

defense is alleged in the alternative and does not admit any of the allegations contained in the

First Amended Complaint.

10868-01/15 14672.doo
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THIRTY-TTIIRD AFFIRMATIYE DE,F'ENSE

Defendants are informed and believe, and thereupon allege, that all claims asserted

against any bond and/or bond surety, including any lien bond seculed posted in this case, are

limited to the penai sum of the bond. This defense is alleged in the alternative and does not

admit any of the allegations contained in the First Amended Complaint-in-Intcrvention.

TIIIRTY-FOUBTHA:F'FIRIu.q.*TIVEDEFENS.E

Defendants are informed and believe, and thereupon allege, that Plaintiff has been fully

paid for its work of improvement. This defense is alleged in the alternative and does not admit

any of the ailegations contained in the First Arnended Compiaint.

TIIIRTY-FIFTH AFF'IRMATIVE DEF'ENSE

Defendants are informed and believe, and thereupon allege, that pursuant to Rule 9 of the

Nevada Rules of Civil Procedure, as amended, because the First Amended Complaint herein is

couched in conclusory terms, and because after a reasonable inquiry sufficient facts were not

available upon the filing of the within Answer, these Defendants can¡rot fully anticipate ali

aff,rrmative defenses that may be applicable to the within Action. Accordingly, the right to assert

additional affirmative defenses, if and to the extent that such affrrnative defenses are applicable,

is hereby reserved. This defense is alleged in the alternative and does not admit any of the

allegations contained in the First Amended Complaint.

PRA)'ER EOR RELIET

WHEREFORE, Defendants pray for judgment as follows:

1. That Plaintiff take nothing by virftie of this action and that same be dismissed

withprejudice;

Z. That Judgment be rendered in Defendants' favor and against Plaintiff;

3. That Defendants be awarded its attorneys' fees and costs incurred inthe defense

of this action; and

4. For such other and fur[her relief as the Court may deem just and proper in the

preuuses.

i0868-01/15 i4672.doc
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cRosscL¡.rM

COME NOW, Defendants/Crossclaimants, COBRA THERMOSOLAR PLANT, INC.

(,'Cobra") and TONOPAH SOLAR ENERGY, LLC ("TSE") (hereinafter collectively refened to

as "Crossclaimants"), by and through their attorneys of record Hoiley Driggs Walch Fine Wray

Puzey &, Thompson, and for their Crossclaims against DefendanlCrossdefendant TRP

INTERNATIONAL, INC. ("TRP" or "Crossdefendarrt"), hereby respectively allege and

complain as follows:

GEI{ERAI, ALLEGATIQN$

1. Crossclaimants repeat and reallege each and every answer therein contained in their'

responses to Proimtu lvß4l, LLC's ('Proimtu") First Amended Complaint as though fully set

forth herein and incorporate thern herein by reference.

2. At all times relevant herein, Cobra is and was a Nevada corporation iicensed to do

business in the State of Nevada.

3. At alt times relevant herein, TSE is and was a iimited. liability company and is the

owïÌer of the Crescent Dunes The¡mosolar Power Plant, located in Tonopah, Nevada.

4. Upon information and belief, at all times relevant herein, Crossdefendant is and

was a foreign coqporation, licensed to do business in the State of Nevada.

5. The true names and capacities, whether individual, corporate, associate or

otheru¡ise of the Counterdefendants designated herein as Doe Defendants 1 through 50 and Roe

Corporations 51 through 101, and each of them, are responsible to Counterclaima¡t on the facts

and theories herein alleged and Counterclaimant will seek leave of Court to amend its

Counterclaim to allege the true names and capacities after same have been ascertained.

6. On or about March 30, 20!2, Cobra, as prime contractor and Tecnologia Y

Robotica De proceses S.L. ("TRP S.L."), as a subcontractor, entered into a written contract for

materials and services to be provided by TR? S.L. related to the assembly line and heliostat

erection, identified as CDS-COM-0C-CPI-041 Rev 0 (the 'oHeliostat Erection Agteement") in

connection with a construction project known generally as Crescent Dunes Therrnosolar Power

10868-01/1514672.do0 
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Plant and corresponding works of improvements (the "Project") iocated near Tonopah, Nevada.

7 . Pursuant to Section 28 of the Heliostat Erection Agreement, on or about June 20,

2012, Cobra and TRP S.L. executed an addendum to the Heliostat Erection Agreement,

identified as CSD-COM-OC-CPI-041 Rev 1 (the "First Amendment"), wherein TRP S.L.

assigned all of its rights and obligations under the Heliostat Erection Agreement to

Crossdefendant.

8. Pursuant to the First Amendment, Crossdefendant assumed any right and

obligation out of or in connection with the Heliostat Erection Agreement.

9. In its First Amended Complaint, Plaintiff, Proimtu alleges that it has not been

paid for the services it provided to Crossdefendant at the Project and as a result, on or about

November 12, 2014, Plaintiff recorded a document entitled "Notice of Lien' in the official

records of Nye County, Nevada, as lnstrument No. 823637.

9. Pursuant to the terms of the Heliostat Erection Agreement, Crossdefendant was to

keep the Project lien free.

10. Pursuant to the terms of the Heliostat Erection Agreement, Crossdefendant agreed

to defend, indemnify and hold Crossclaimants harmless.

11. Upon information and belief, Crossdefendant has failed and refused to pay its

subcontractor, Proimtu, which has resulted in Proimtu filing a lien claim seeking payment for

monies allegedly owed for work and services performed pursuant to its agreement with

Crossdefendant.

L2. As a result of said lien claim and pursuant to the Heliostat Erection Agreement,

Crossdefendant has a duty to defend, indemnify and hold Crossclaimants harrnless from any and

all actions.

Ðtßsr"cLAIM FORRELIpX

(Breach of Contract)

12. Crossclaimants repeat and reallege the allegations contained in paragraphs 1

through 11 as thou[h frrlly set forth herein and incorporate them herein by reference.

13. Cobra entered into an agreement with Crossdefendant.

10868-0u15146?2.doc 
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14. Cobra performed all conditions, covenants and promises to be performed rinder

the contract, except for those acts, covenants and conditions excused by Crossdefendant's breach

ofcontract.

15. Crossdefendant further breached its agreem'ent by failing to keep the Project lien

free and failing to defend and indemnifu Crossclaimants'

16. As an actual a¡rd proximate result of Crossefendant's breach of duty,

Crossclaimants suffered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

Í1. Crossclaimants retained the services of Holley Driggs Walch Fine Wray Puzey &'

Thompson to prosecute this action and are entitled to recover reasonable attomeys' fees and

costs of suit incur¡ed herein.

SECOND CLArM X'OR RELIEF'

@reach of Implied Covenant of Good F'aith and Fair Dealing)

18. Crossclaimants repeat and reallege the allegations contained in paragraphs 1

through 17 as though fuily set forth herein and incorporate them herein by reference.

19. Every agreement contains an implied covenant of good faith and fair dealing.

20. Cobra and Crossdefendant were parties to an agreement'

21. Crossdefendant owed Crossclaimants a duty of good faith and fair dealing.

22. Crossdefendant breached its duty by failing to comply with the contract

requirements for the Project.

23. As an actual and proximate resuit of Crossdefendant's breach of duty,

Crossciaimants suffered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

24. Crossclaimants retained the services of Hoiley Driggs Walch Fine Wray Puzøy &,

Thompson to prosecute this action and are entitled to recover reasonable attomeys' fees and

costs of suit incurred herein.
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THIRD CLAIM {OR RELIE{

(Exptess IndemnitY)

25. Crossclaimants repeat and reallege the allegations contained in paragraphs I

through 24 as though fully set forth herein and incorporate them herein by reference.

26. Cobra and Crossdefendant entered into a written agreement wherein

Crossdefendant agreed to provide certain construction materiais and services at the Project.

27 . Pursuant to the terms of that agreement, Crossdefendant had a duty to indemnify,

defend and hoid Crossclaimants harmless against any Third-Party actions. Crossdefendant has

refused to indemnify and defend Crossclaimants.

28. As an actual and proximate result of Crossdefendant's breach of duty,

Crossclaimants suffered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

29. Crossclaimants retained the services of Holiey Driggs Walch Fine Wray Puzey &,

Thompson to prosecute this action and are entitled to recover reasonable attomeys' fees and

costs of suit incurred herein.

FOURTH CLAIM FOR RELIEF

(Implied Indemnity)

30. Crossclaimants repeat and reallege the allegations contained in paragraphs i

through 29 as though fully set forth herein and incorporate them herein by reference.

31. Cobra entered into written, oral and implied agreements with Crossclaimants to

provide certain construction materials a¡rd services at the Project.

32. An action has been filed by a sub-conüactor or supplier of Crossdefendant, that

performed work at the Project pursuant to an agreement with Crossdefendant.

33. Crossclaimants deny the ailegations contained in said action; however, without

admitting the allegations contained therein, equity and good conscience requires that

Crossdefendant defend and indenuriff Crossclaimants from any and all sums paid by way of

settlement, or in the altemative, judgment rendered against Crossclaimants in favor of any sub-

contractor of Cro ssdefendant.
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34. As an actual and proximate result of Crossdefendant's breach of duty,

Crossclaimants suffered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

35. .Crossclaimants retained the services of Holley Driggs Walch Fine 'Wray 
Puzey &'

Thompson to prosecute this action and are entitled to recover reasonable attorneys' fees and

costs of suit incurred herein.

FIF'TH CLAIM FOR RELIEF

@quitable Indemnify)

36. Crossclaimants repeat and reallege the allegations contained in paragraphs 1

through 35 as though fully set forth herein and incorporate them herein by reference.

37. An action has been filed by a sub-contractor of Crossdefendant that perfonned

work or provided materials at the Project pursuant to an agreement with Crossdefendant.

38. Crossclaimants deny the allegations contained in the said action; however,

without admitting the allegations contained therein, equity and good conscience requires that if

the sub-contractor recover against Crossclaimants, then Crossclaimants are entitied to equitable

indemnity from Crossdefendant for Crossdefendant's respective fault for the injuries and

damages allegedly sustained by said sub-contractor or supplier, if any, by way of sums pSid by

settlement, or in the alternative, judgment rendered against Crossclaimants in favor of any sub-

contractor of Cro ssdefendant.

39. As an actual and proximate result of Crossdefendant's breach of duty,

Crossclaimants suflered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

40. Crossclaimants retained the services of Hoiley Driggs Walch Fine Wray Puzey &

Thompson to prosecute this action and are entitled to recover reasonable attorneys' fees and

costs of suit incurred herein.

ilt
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, SIXTH CLAIM F'OR REI]IET

t.*-t**t*
41,. Crossclaimants repeat and reallege the allegations contained in paragraphs 1

through 40 as though fully set forth herein and incorporate them herein by reference.

42. A dispute has arisen and an actual controversy no\¡¡ exists, between

Crossclaimants and Crossdefendant regarding the rights and obligations of the parties. A

declaration of rights, responsibilities and obligations is essential for the parties to determine their

respective obligations in connection with this action. Crossclaimants have no true and speedy

remedy at law of any kind.

43. As an actual and proximate result of Crossdefendant's breach of duty,

Crossclaimants suffered damages in excess of $10,000, plus interest, and any additional damages

that may be proven at trial.

44. Crossclaimants retained the services of Holley, Driggs, 'Walch, Fine, Wray, Puzey

& Thompson to prosecute this action and are entitled to recover reasonable attorneys' fees and

costs of suit incurred herein.

ilt
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PRAYER F'OR.REI,IEF

\^iHEREFORE, Crossclaimants pray for judgment against Crossdefendant as follows:

1. For an award of damages in favor of Crossclaimants;

2. For an award of reasonable attorneys' fees and costs of suit to Crossclaimants

incurred in the prosecution of this action; and

3. For such other and further relief as this Court may deem just and prop€r in the

premises.

DATED this 17ft day of August, 2015. HOLLEY DRIGGS \ilALCH
&

By
Ba¡No.005834)
ar No. 006059)GLENN a. B

RACIIEL E. DONN, ESQ. OtV BarNo. 10568)
DONNA DIMAGGIO, ESQ. OtV BarNo. 009794)
400 South Fourth Street, 3'o Floor
Las Vegas, Nevada 89101
Attorneys for Defendants/Crossclaimants
Tonopah Solar Energy, LLC and Cobra
Thermosolar Plants, Inc.

10868-01/1 514672.doc
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CEBTIF ICA-TE OT"SERYICE

I hereby certiff that on the 17ft day of August,2015, I served a copy of DEFENDANTS

TONOPAII SOLAR ENERGY, LLC AND COBRA TTIERMOSOLAR PLANTS, INC.'S

ANSTVER TO PLAINTIFF PROIMTU MNfi LLC'S FIRST AMENDED COMPLAINT

AND CROSSCLAIM AGAINST TRP INTERNATIONAL, NC. upon each of the parties by

e-mail and regular U.S. Mail, addressed as follows:

Christopher H. Byrd, Esq.

Brenoch'Wirthlin, Esq.

Fennemore Craig, PC
300 South Fourth Street Suite 1400

Las Vegas, Nevada 89101

Emails: cbyrd@fclpw.corn
bwirthlin@fclaW.com

At t orn eys for P I aint iff

L\ì\_
J an employee of Holley Driggs'Walch

Puzey & Thompson

10868-0 1/l 5 146?2.doo
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WILLIAM J. WRAY, ESQ
Nevada Bar No. 005834
wwray@nevadafirm.com
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059

E. DONN, ESQ.
Nevada BarNo. 10568
rdonn@nevadafirm.com
DONNA DIMAGGTO, ESQ.
Nevada Bar No. 009794
ddimaggio@nevadafirm. com
HOLLEY DRIGGS \ryALCH
FINE WRAY PVZEY & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: 702/791-0308
Facsimile: 7021791-1912
Attorneys þr The Insurance
Company of the State of Pennsylvania

PROIMTU MMI LLC, a Nevada limited
company,

Plaintiff,

FIFTH JUDICIAL DISTRICT COURT

NYE COIJNTY, NEVADA

Case No.
Dept. No.

cv36747
1

TRP INTERNATIONAL, INC., a Delaware

DEF'ENDANT THE INSURANCE
COMPANY OF THE STATE
OF PENNSYLVANIA' ANS\ryER
TO PLAINTIFF PROIMTU
MMI LLC'S COMPLAINTTONOPAH SOLAR ENERGY, LLC, a Delaware

limited liability company; COBRA THERMOSOLAR
PLANTS, INC., a Nevada corporation; STATE OF
NEVADA ex rel. the NEVADA STATE
CONTRACTORS BOARD, THE INSURANCE A

COMPANY OF THE STATE OF PENNSYLVANIA, A

Pennsylvania corporation, DOES I-X, ROE
COMPANIES I.X,

Defendants.

COMES NOW, Defendant, THE INSURANCE COMPANY OF THE STATE OF

PENNSYLVANIA, a Pennsylvania coqporation (hereinafter sometimes refened to as

"Defendant"), by and through its attorneys of record, Holley Driggs V/alch Fine Wray Ptney &

Thompson, and submits its Answer to Plaintiff PROTMTU MMI LLC'S First Amended

ys

10868-01



I

2

J

4

5

6

7

I
9

10

11

72

13

t4

15

t6

t7

18

T9

20

2T

22

23

24

25

26

27

28

Complaint as follows:

ANSWER TO FIRST AMENDED COMPLAINT

THE PARTIES

1. [n response to Paragraph 1 of Plaintiffs First Amended Complaint (hereinafter

referred to as "First Amended Complaint") on file herein, Defendant is without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore deny the same.

2. In response to Paragraph 2 of Plaintiff s First Amended Complaint on file herein,

Defendant is without sufficient information and knowledge to form a belief as to the truth and

accuracy of the allegations contained therein, and therefore deny the same

3. In response to Paragraph 3 of Plaintiff s First Amended on file herein, Defendant

is without sufficient information and knowledge to form a belief as to the truth and accuracy of

the allegations contained therein, and therefore deny the same

4. In response to Paragraph 4 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

5. In response to Paragraph 5 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

6. In response to Paragraph 6 of the First Amended Complaint on {ile herein,

Defendant admits that the Nevada State Contractors' Board is an agency of the State of Nevada,

otherwise, Defendant is without suffrcient information and knowledge to form a belief as to the

truth and accuracy as to the remainder of the allegations.

7. In response to Paragruph 7 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

8. In response to Paragraph 8 of the First Amended Complaint on file herein,

Defendant states the allegations contained in this paragraph contain conclusions of law to which

no response is required. To the extent a response is required, Defendant denies said allegations.

10868{1/15146?2.doc 
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FACTUAL BAçKGROUND

9. In response to Paragraph 9 of the First Amended Complaint on file herein,

Defendant is without sufficient information and knowledge to form a belief as to the truth and

accuracy of the allegations contained therein, and therefore deny the same.

10. In response to Paragraph 10 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

1 1. In response to Paragraph 1 I of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

12, In response to Paragraph 12 of the First Amended Complaint on file herein,

Defendant states the allegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendant denies said

allegations.

13. In response to Paragraph of the First Amended Complaint on file herein,

Defendant states the allegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendant denies said

allegations.

FIRST CLAIM FOR RELIEF'

(Breach of Contract- Against TRP)

14. In response to Paragraph 14 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 13 of the First

Amended Complaint as though fully set forth herein

15. In response to Paragraphs 15 through34 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant is without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore denies the same.

10868-01/t514ó72.doc 
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SECOND CLAIM FOR RELIEF

(Violations of NRS 624 Against TRP)

16. In response to Paragraph 35 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 34 ofthe First

Amended Complaint as though fully set forth herein.

17. In response to Paragraphs 36 through 43 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant is without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore denies the same.

THIRD CLAIM FOR RELIEF

(Breach of Good Faith and Fair Dealing Against TRP)

18. In response to Paragraph 44 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 43 ofthe First

Amended Complaint as though fully set forth herein.

L9. In response to Paragraphs 45 through 48 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant is without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore denies the same.

FOURTH CLAIM FOR RELIEf'

(Negligent Misrepresentation Against TRP)

20. In response to Paragraph 49 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs I through 48 ofthe First

Amended Complaint as though fully set forth herein.

2L. In response to Paragraphs 50 through 57 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant is without sufficient

10868-0u1514672.doc 
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information and knowledge to form a belief as to the truth a¡rd accuracy of the allegations

contained therein, and therefore denies the same.

FIFTH CLAIM FOR RELIEF

(Unjust Enrichment Against TRP' TSE and Cobra)

22. In response to Paragraph 58 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 57 ofthe First

Amended Complaint as though fully set forth herein.

23. In response to Paragraph 59 of the First Amended Complaint on file herein,

Defendant denies each and every allegation contained therein.

24. In response to Paragraph 60 of the First Amended Complaint on file herein,

Defendant denies each and every allegation contained therein.

25. In response to Paragraph 61 of the First Amended Complaint on file herein,

Defendant denies each and every allegation contained therein.

26. In response to Paragraph 62 of the First Amended Complaint on fltle herein,

Defendant denies each and every allegation contained therein.

27. In response to Paragraph 63 of the First Amended Complaint on file herein,

Defendant states the allegations contained in these paragraphs contain conclusions of law to

which no response is required. To the extent a response is required, Defendant denies said

allegations.

28. In response to Paragraph 64 of the First Amended Complaint on file herein,

Defendant states the allegations contained in these paragraphs contain conclusions of law to

which no rosponse is required. To the extent a response is required, Defendant denies said

allegations.

SIXTH CLAIM F'OR RELIEF

(Quantum Meruit/Cardinal Change Against TRP)

29. In response to Paragraph 65 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 64 ofthe First

Amended Complaint as though fully set forth herein.

1086841/1514672.doc 
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30. [n response to Paragraphs 66 through 68 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant ís without sufficient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore denies the same.

SEVENTH C.I AIM FOR RELIEF

(Recovery of Bond Amount Against the Board)

31. In response to Paragraph 69 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 68 ofthe First

Amended Complaint as though fully set forth herein.

32. In response to Paragraphs 70 through 73 of the First Amended Complaint on file

herein, Defendant states the allegations therein pertain to another Defendant, therefore, no

response is required. To the extent a response is required, Defendant is without suffrcient

information and knowledge to form a belief as to the truth and accuracy of the allegations

contained therein, and therefore denies the same.

EIGHTH CLAIM FOR- RELIEF

(Claim Against Bond)

33. [n response to Paragraph 74 of the First Amended Complaint on file herein,

Defendant repeats and realleges each and every response to Paragraphs 1 through 73 ofthe First

Amended Complaint as though fully set forth herein

34. In response to Paragraph 75 of the First Amended Complaint on file herein,

Defendant states the allegations contained in this paragraph contain conclusions of law to which

no response is required. To the extent a response is required, Defendant denies said allegations.

35, In response to Paragraph 76,78 and 82 of the First Amended Complaint on file

herein, Defendant denies each and every allegation contained therein.

36. In response to Paragraph 77 of the First Amended Complaint on file herein,

Defendant admits a document titled Notice of Lien was recorded in the official records of Nye

County on or about November 12,2014 as Instrument No. 823637, otherwise, Defendant denies

10868-01/t5l4672.doc 
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the remainder of the allegations contained therein.

37. [n response to Paragraph 78 of the First Amended Complaint on file herein,

Defendant denies each and every allegation contained therein.

38. In response to Paragraph 79 of Plaintiffs First Amended Complaint on file

herein, Defendant is without sufficient information and knowledge to form a belief as to the truth

and accuracy of the allegations contained therein, and therefore deny the same.

39, In response to Paragraph 80 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

40. [n response to Paragraphs 81 of the First Amended Complaint on file herein,

Defendant admits the allegations contained therein.

41. In response to Paragraph 82 of the First Amended Complaint on file herein,

Defendant denies each and every allegation contained therein.

42. In response to Paragraph 83 of the First Amended Complaint on file herein,

Defendant states the allegations contained in this paragraph contain conclusions of law to which

no response is required. To the extent a response is required, Defendant denies said allegations.

AFFIRMATIVE DEFENSES

FIRST AFNI.RMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that each of the

purported claims for relief in the First Amended Complaint fail to state a claim for relief against

answering Defendant. This defense is alleged in the altemative and does not admit any of the

allegations contained in the First Amended Complaint.

SECOND AF.FIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges that each and

every purported claim for relief contained in the First Amended Complaint is baned by the

applicable statute of limitations including, but not limited to, $$ 11.030, 11.070, 11.080, et seq.

of the Nevada Revised Statutes. This defense is alleged in the altemative and does not admit any

of the allegations contained in the First Amended Complaint.

-7 -
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THIRD AFF'IRMATIVE DEFENSq

Answering Defendant is informed and believes, and thereupon alleges that Plaintiff, by

virtue of its own acts and/or the acts or omissions of others chargeable to it, have unjustly

delayed in commencing this action, that said delay has prejudiced the rights of these answering

Defendant and, therefore, the First Amended Complaint should be baned under the docfine of

laches. This defense is alleged in the altemative and does not admit any of the allegations

contained in the First Amended Complaint.

FOURTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff, by

virtue of its own acts and/or the acts or omissions of others chargeable to it is estopped and/or

should be equitably estopped from obtaining relief sought from this answering Defendant. This

defense is alleged in the altemative and does not admit any of the allegations contained in the

First Amended Complaint.

FIFTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that injury, if any,

suffered by Plaintiff was caused by the acts, omissions and wrongdoing of Plaintiff, by virtue of

its own acts and"/or the acts or omissions of others chargeable to it, and not any acts, omissions or

wrongdoing by this answering Defendant. This defense is alleged in the alternative and does not

admit any of the allegations contained in the First Amended Complaint.

SIXT.H AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that at all times

alleged in the First Amended Complaint, Plaintiff, by virtue of its own acts and/or the acts or

omissions of others chargeable to it, failed to exercise ordinary and reasonable care on Plaintiff s

own behalf, in the management and maintenance of his person and property, and negligently and

carelessly was the proximate cause of some portion, up to and including the whole thereof, of

Plaintiff s alleged injuries and damages, if any, and therefore Plaintiffs recovery, if any, should

be barred and/or reduced according to law, up to and including the whole thereof, and this

answering Defendant is entitled to an apportionment rimong all such parties according to their

10868{l/1514672.doc ' 
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responsibility for injuries and damages, if any, suffered by Plaintiff. This defense is alleged in

the alternative and does not admit any of the allegations contained in the First Amended

Complaint.

SEVENTH AFFIRMATTVE DEFENSE

Answering Defendant is informed and believe, and thereupon alleges that injury, if any,

suffered by Plaintiff was proximately caused and contributed to by the conduct, acts, omissions

and wrongdoing or conduct, acts, omissions and/or activities of a third party and/or parties either

named or rnnamed, and any recovery obtained by Plaintiff should be bared and/or reduced

according to law, up to and including the whole thereof. This defense is alleged in the

alternative and does not admit any of the allegations contained in the First Amended Complaint.

EIGHTH AFFIRMATIVE DEF'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that if this

answering Defendant is subjected to any liability to Plaintiff herein it will be due in whole and/or

in part to the conduct, acts, omissions and/or activities of a party and/or parties unknown to

answering Defendant at this time, and any recovery obtained by Plaintiff should be barred and/or

reduced according to law, up to and including the whole thereof. This defense is alleged in the

altemative and does not admit any of the allegations contained in the First Amended Complaint.

NINTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereon alleges, that answering

.Defendant is not liable for the independent acts of third parties and Plaintifls injuries or

damages, if any, are attributable to acts of third parties. This defense is alleged in the altemative

and does not admit of any of the allegations contained in the First Amended Complaint.

TENTH AFFIRMATIVE DEI'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that if answering

Defendant is subjected to any liability to Plaintiff herein it will be due in whole and"/or in part to

the conduct, acts, omissions and/or activities of third parties, other than this answering

Defendant, who legally caused and./or contributed to the events leading up to the incidents which

form the basis for the allegations contained in the Amended Complaint and therefore, this

10868-01/l5t4672.doc 
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answering Defendant is entitled to a judicial determination of the percentage of fault of each

party who is a legal cause of the injuries and damages, if any, sustained by Plaintiff. This

defense is alleged in the alternative and dies not admit any of the allegations contained in the

First Amended Complaint.

ELEVENTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that such parties

exist who are subject to service of process, that such parties' joinder would not deprive the Court

of subject matter jurisdiction, that such parties' joinder is indispensable and/or necessary to

provide complete relief to Plaintiff and/or may adversely affect the obligations, if any, of this

answering Defendant, and that Plaintifl by virtue of its own acts and/or the acts or omissions of

others chargeable to it, failed to join all such indispensable parties as Defendant to the First

Amended Complaint. This defense is alleged in the alternative and does not admit any of the

allegations contained in the First Amended Complaint.

TWELFTH AF'F'IRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon allege, that any recovery

by Plaintiff is barred by its failure to mitigate damages, or that any recovery must be reduced by

those damages that Plaintiff, by virtue of its own acts and/or the acts or omissions of others

chargeable to it, failed to mitigate. This defense is alleged in the alternative and does not admit

any of the allegations contained in the First Amended Complaint.

THIRTEENTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges that the damages

claimed by Plaintiff in the First Amended Complaint are uncertain and thereby preclude

calculation and recovery thereof. This defense is alleged in the altemative and does not admit

any of the allegations contained in the First Amended Complaint.

FOURTEENTH AFFIRMATIVE ÐPFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiffs

damages, if any, are or will be set-off by Plaintiff s recovery of damages from other parties.

Thus, any judgment obtained by Plaintiff against this answering Defendant should be barred

10868-ot/1514ó72.doc 
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and/or reduced according to law, up to and including the whole thereof. This defense is alleged

in the alternative and does not admit any of the allegations contained in the First Amended

Complaint.

FIT'TEENTH AFFIRMATTVE DEFPI.I{SE

Answering Defendant is informed and believes, and thereupon alleges, that the First

Amended Complaint fails to state facts sufficient to warrant an award of attomeys' fees. This

defense is alleged in the altemative and does not admit any of the allegations contained in the

First Amended Complaint.

SIXTEENTH AFÍ'IRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff, by

virtue of its own acts and/or the acts or omissions of others chargeable to it, voluntarily and

knowingly failed to take action to protect Plaintiffs rights and thus have waived such rights.

This defense is alleged in the alternative and does not admit any of the allegations contained in

the First Amended Complaint.

SEVENTEENTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff, by

virtue of its own acts and/or the acts or omissions of others chargeable to it, at all times gave its

consent, express or implied, to the acts, omissions and conduct alleged of this answering

Defendant in the First Amended Complaint. This defense is alleged in the alternative and docs

not admit any of the allegations contained in the First Amended Complaint.

EIGHTEENTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff, by

virtue of its own acts and/or the acts or omissions of others chargeable to it, ratified the alleged

acts of answering Defendant. This defense is alleged in the altemative and does not admit any of

the allegations contained in the First Amended Complaint.

NINETEENTH AF'FIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereûpon alleges, that Plaintiff' by

virtue of its own acts and/or the acts or omissions of others chargeable to it, expressly, impliedly

10868-01/l5l4672.doo 
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and/or equitably released atl rights against this answering Defendant in connection with the

transaction giving rise to the allegations set forth in the First Amended Complaint. This defense

is alleged in the altemative and does not admit any of the allegations contained in the First

Amended Complaint.

T\ryENTIETH AFF'IMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintifl by

virtue of its own acts and/or the acts and omissions of others chargeable to it, expressly,

impliedly and/or equitably waived its rights to equitable remedies. This defense is alleged in the

alternative, and does not admit any of the allegations contained in the First Amended Complaint,

TWENTY-FIRST AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that any conduct

on the part of this answering Defendant, or representations made by this answering Defendant,

were made in good faith. This defense is alleged in the alternative and does not admit any of the

allegations contained in the First Amended Complaint.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that they have

fully complied with all applicable governmental regulations and requirements in connection with

the events, transactions and occurrences, as alleged in the First Amended Complaint, and

therefore, any recovery by Plaintiff should be barred. This defense is alleged in the altemative

and does not admit any of the allegations contained in the First Amended Complaint.

T\ilENTY-THIRp A.!'I'IRMATIVE D4F,ENSE

Answering Defendant is informed and believes, and thereupon alleges, that this

answering Defendant at all material times, complied with the standard of care applicable to

answering Defendant and therefore, any recovery by Plaintiff should be baned. This defense is

alleged in the altemative and does not admit any of the allegations contained in the First

Amended Complaint.

TWENTY-F'OURTH AFFIRMATIVq DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff

10868-01/15146?2.doo 
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and/or Plaintiffs agents, by virtue of its own acts and/or the acts or omissions of others

chargeable to it, were provided with proper statutory notice. This defense is alleged in the

alternative and does not admit any of the allegations contained in the First Amended Complaint.

TWENTY.FIF'TH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that they have

fully and completely disclosed all material and appropriate facts in connection with the events,

transactions and occurrences, as alleged in the First Amended Complaint. This defense is

alleged in the alternative and does not admit any of the allegations contained in the First

Amended Complaint.

TWENTY.SIXTTI AFFIRMATIVE D,BFENSE

Answering Defendant is informed and believes, and thereupon alleges, that the

individuals or entities responsible for any alleged wrongful conduct were not the agents of this

answering Defendant and as such, answering Defendant is not liable for its conduct. This

defense is alleged in the alternative and does not admit any of the allegations contained in the

First Amended Complaint.

TWENTY.SEVENTH AFFIRMATIVE DEF'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that the right of

Plaintiff to recover herein, if any right exists, is reduced and limited to the percentage of

negligence attributable to this answering Defendant. This defense is alleged in the alternative

and does not admit any of the allegations contained in the First Amended Complaint.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiffs

claims are barred as a result of the failure to satisfu conditions precedent to asserting the claims.

This defense is alleged in the alternative and does not admit any of the allegations contained in

the First Amended Complaint.

T\MENTY.NINTTI AF'FIRMATIVE DEF'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiffls

lo8684l/1514ó72.doc 
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claims are off set in full or in part by Plaintiff s own breach of contract and/or negligence and/or

deficient performance, defective work, delays, impacts and damages to the work caused by

Plaintiff. This defense is alleged in the alternative and does not admit any of the allegations

contained in the First Amended Complaint.

THIRTIETH AFFIRMATIVE DEFENSE

Answering Defendants are informed and believe, and thereupon allege, that Plaintiffs

equitable claims are barred inasmuch as Plaintiff has a remedy at law. This defense is alleged in

the alternative and does not admit any of the allegations contained in the Second Amended

Complaint-in-Intervention.

THIRTY.F'IRST AF'FIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiffls

lien claims are barred by Plaintiffs failure to property perfect a lien pursuant to NRS Chapter

108. This defense is alleged in the alternative and does not admit any of the allegations

contained in the First Amended Complaint.

THIRTY.SECOND AFFIRMATIVE DEF'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiffs

lien claims are barred and/or substituted by the posting of a surety bond pursuant to NRS

108.2413 et seq. This defense is alleged in the alternative and does not admit any of the

allegations contained in the First Amended Complaint.

THIRTY-TMRD AF'F'IRMATIVE DEF'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that all claims

asserted against any bond and/or bond surety, including any lien bond secured posted in this

case, are limited to the penal sum of the bond. This defense is alleged in the alternative and does

not admit any of the allegations contained in the First Amended Complaint-in-Intervention.

THIRTY-FOURTH AFFIRMATIVE DEf'ENSE

Answering Defendant is informed and believes, and thereupon alleges, that Plaintiff has

been fully paid for its work of improvement. This defense is alleged in the alternative and does

not admit any of the allegations contained in the First Amended Complaint.

10868.01/1514672.doc 
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THIRTY-FIFTH AFFIRMATIVE DEFENSE

Answering Defendant is informed and believes, and thereupon alleges, that pursuant to

Rule 9 of the Nevada Rules of Civil Procedure, as amended, because the First Amended

Complaint herein is couched in conclusory terms, and because after a reasonable inquiry

sufficient facts were not available upon the filing of the within Answer, this answering

Defendant cannot fully anticipate all affirmative defenses that may be applicable to the within

Action. Accordingly, the right to assert additional affirmative defenses, if and to the extent that

such affirmative defenses are applicable, is hereby reserved. This defense is alleged in the

alternative and does not admit any of the allegations contained in the First Amended Complaint.

IRAYER F'OR RELIEF

WHEREFORE, Defendant prays for judgment as follows:

1. That Plaintiff take nothing by virtue of this action and that same be dismissed

with prejudice;

2. That Judgment be rendered in Defendant's favor and against Plaintiff;

3. That Defendant be awarded its attorneys' fees and costs incurred in the defense of

this action; and

4. For such other and further relief as the Court may deem just and proper in the

premises.

DATED this 12rH day of August,2015. HOLLEY DRIGGS WALCH
F'INE WRAY & THOMPSON

By
$/ILLIAM
GLENN F.

RACHEL E. DONN, ESQ. G{V BarNo. 10568)
DONNA DIMAGGIO, ES-Q. Q.IV BarNo. 009794)
400 South Fourth Street, 3'" Floor
Las Vegas, Nevada 89101

Attorneys/or Defendant The Insurance Compøny of
the State of Pennsylvania

Q. NV Bar No. 005834)
, (NV Bar No. 006059)

1 0868-01/1514ó72.doc
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CERTIFTCA.Tq OF SERVICE

I hereby certiff that on the 12th day of August, 2015, I served a copy of DEFENDANT

THE INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA' ANSWER TO

PLAINTIFF PROIMTU MMI LLC'S COMPLAINT upon each of the parties by e-mail and

regular U.S. Mail, addressed as follows:

Christopher H. Byrd, Esq.

Brenoch'Wirthlin, Esq.

Fennemore Craig, PC

300 South Fourth Street, Suite 1400

Las Vegas, Nevada 89101
Emails: cbvrdfâfclaw.com

blqirthlin@fclaw.com
At t orneys for P la int íff

S. Renee Ho employee Holley Driggs Walchan
Fine V/ray Puzey & Thompson

10868-0 l/l 514672.doc
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FENNEMORE CRAIC, P,C,

L,\$ V[o,\s

ACOM
FENNEMORE CRAIG, P.C.
Clu'istopher H. Byrd, Esq. (I.tro. 1633)
Brenoch Wirthlin, Esq. Q.{o. 10282)
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone : (602) 9 I 6-5000
Email: cbyld@tblaw.com

bwirtirli n(a)fclaw. c om

PROIMTU MMI LLC, a Nevada limited
liability company,

Plaintiff,

TRP INTERNATIONAL, INC., a Delaware
corporation; TONOPAH SOLAR ENERGY,
LLC, a Delaware limited-liability company;
COBRA THERMOSOLAR PLANTS, INC., A

Nevada corporation; STATE OF NEVADA ex
rEI. thE NEVADA STATE CONTRACTORS
BOARD, THE INSURANCE COMPANY OF
TFIE STATE OF PENNSYLVANIA, A

Pennsylvania corporation, DOES I-X, ROE
COMPANIES I-X

Defendants.

Case No.: CY36747

Dept. No.: 1

FIRST AMENDED COMPLAINT

t'' 
hiä p'r{b'1î- i'iiiv

Attorneys for Plaintilf Proimht MMI LLC

FIFTH JUDICIAL DISTRTCT COURT

NYE COUNTY, NEVADA

A

Plaintiff Proimtu MMI LI,C ("Proimtu" or "Plaintiff'), hereby submits its First Amended

Complaint and claims for relief against the above-named Defendants, and each of them, without

waiving its right to compel arbitration in Nevada, as to some or all of the Defendants, for the

claims asserted, and aileges as follows:

PARTIES

1, Plaintiff Proimtu is a Nevada limited-liability corporation organized and existing

under the laws of the State of Nevada, with its principal place of business in Clark County,

TDAY/1 0608429. 1/0345 r4.00 l3
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Nevada.

2, Proimtu is now a licensed Nevada contractor. However, at all relevant times herein,

Proimtu was exempt from licensing as a contractor for the work performed at the Crescent Dunes

Solar Energy Project ("Project") uncter contract ("Contract") with Defendant TRP Intemational,

Inc. ("TRP").

3. On information and belief Defendant TRP is a Delaware corporation authorized to

conduct business in Nevacla. On information and belief TRP was a licensed Nevada contractor at

all relevant times herein.

4. On information and belief, Defendant Tonopah Solar Energy, LLC ("TSE" or

Owner/Lessee") is a Delaware entity, and is the owner of the ground lease to the property of the

BIIREAU OF LAND MANAGEMENT, (the "BLM"), ân unnamed pafty to this action, described

as tax parcels APN 012-031-04, APN 012-131-03, APN 012-131-04, APN 012-l4l-01r and APN

012-151-01 ("Property"), located in Nye County Nevada, and the developer of the Project

constructed on the Property.

5. On information and belief Defendant Cobra Thermosolar Plants, Inc. ("Cobra") is a

Nevada corporation. On information and belief, Cobra was a licensed Nevada contractor at all

relevant times herein.

6. The Nevada State Contractors' Boarcl is an agency of the State of Nevada. On

information and belief TRP posted a cash bond with the Nevada State Contractors Board

("Board") in the amount of $100,000 as a condition for the issuance of TRP's contractor license,

7. On information and belief, Defendant The Insurance Company of the State of

Pennsylvania ("Surety") is a Pennsylvania corporation doing business in Nevada,

8. Proimtu does not know the true names and capacities of Defendants sued herein as

DOES I through X, and ROE COMPANIES I through X, inclusive, and therefore sue these

Defendants by such fictitious names. Plaintiffs are informed and believed,'and thereupon allege,

that each of these so fictitiously named Defendants is responsible in some manner for the non-

TDAY/10608429. 1/0345 I 4.00 l3 a
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payment of Proimtu, has benefited from the work of Proimtu without payment for such work or

has an interest in the Project, the Property or the Work of improvement. Proimtu will seek leave

to amend this Complaint when the true names and capacities of such Defendants are ascertained,

FACTUAL BACKGROUND

9. Proimtu seeks recovery for the labor costs to assemble and install heliostats at the

Project located on 1,600 acres of BLM iand in Tonopah, Nevada.

10. On information and belief TSE hired Cobra as the general contractor for the Project.

11. Cobra hired TRP as its subcontractor for a porLion of the work on the Project.

12. Proimtu is informed and believes that TSE caused or allowed to be constructed

certain improvements ("Work of Improvement") on the Property.

13. The entire leasehold estate of TSE is reasonably necessary fbr the convenient use

and occupation of the Work of Improvement,

FIRST CIJJ{IM FOR RELIEF
(Breach of Colrt[pct AsaÍnst TRP)

14. Proimtu incorporates by reference each and every allegation contained in the

preceding paragraphs.

15. On October 14,2012, TRP and Proimtu executed the Contract, pursuant to which

Proimtu was required to provide the labor to assemble and erect the heliostats around the solar-

power tower at the Project.

16. The Contract specified certain dates by which Proimtu had to begin assembly and

complete installation of the heliostats,

17. The Contract requirecl TRP to among other things (i) supply all materials and the

equiprnent fcr the assembly line for Proimtu tc assembie the heliostats; and (ii) to maintain the

assembly line for Proimtu's work.

18. At the time specified in the Contract for the start of Proimtu's work TRP failed to

have the necessary equipment and materials available, even though Proimtu had hired and brought

-3 -TDAY/10608429. 1/0345 14.00 l3



illlr'i
lt

il

il

il

f ll ,ufncient skilled employees to the site of the Ploject to start assembly and installation work.
il

2 ll 19, The Contract required that Proimtu assemble a number of heliostats each day and to
il

3 ll complete assembly and installation of the heliostats by a specified date. TRP was required tò
il

4 ll provide, as needed, all of the materials for the heliostats and a fully operational and properly
il

5 jl maintained assembly line to permit Proimtu to comply with the production schedule. TRP was
il

6 ll aiso required to not intentionally interfere or engage in grossly negligent conduct that would
il

7 ll interfere with Proimtu's efforts to assemble and install the heliostats in a timely manner.
il

8 ll 20. During the course of Proimtu's work, the production schedule was delayed and or
il

9 ll extended by TRP's conduct, inclucling but not limited to TRP's repeated failure to have the
il

10 fl necessary raw materials on site, failure to properly design and maintain the assembly line and

1l ll prouiOir,g Proimtu with an inadequate/defective bolt tightening design for assembly of the
ill2 ll heliostats.
il

i3 ll ,t As a the direct result of TRP's misconduct ancl breach of their contractual
lt

14 lf obligations, the assembly line was shut down on a regular basis, materials were not available,
fl

15 ll shifts had to be reduced and Proimtu could not assemble and install sufficient heliostats to meet
lt

t0 jl ttre Contract's production schedule. As a direct result, Proimtu incurred damages from the
il

l7 ll delays and disruptions in an amount not less than $2,348,629 ("Additional Production Costs").

il

18 
ll 

TRP recognized its responsibility for the Additional Production Costs, which Proimtu is entitled to

i9 ll recover under the terms of the Contract, by paying Proimtu $600,000.
il

20 li 22. Proimtu submitted a written change order to TRP for the unpaid balance of the

2l ll Oddn,onul Production Costs. TRP refused to issue the change order, pay the invoices submitted
il

22 ll for this work, or provide any written explanation for refusing to issue the change order or pay as
il

Z3 ll required by Nevada law and/or the Contract. As aproxirnate result of TRP's breaches of Nevada
il

24 ll law andlor the Contract, the agreed upon price for Proimtu's work under the Contract was

il

25 ll increased by the unpaid Additional Production Costs.
il

26 ll n. Proimtu also provided additional labor for the Project at TRP's request. Under the
il

il

ll roo",,ouo s4zs.t/o34st4.oot3
il -4'
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tetms of the Contract TRP agreed to pay for such work at $62 per hour (the T&M W'ork").

24. TRP signed time and material sheets to approve and accept the T&M Work, but

refused to pay Proimtu at the agreed upon rate for the T&M Work, TRP owes a balance to

Proimtu for the approved T&M Worlc in the amount of not less than 556,527.34.

25. TRP refused to pay for this approved T&M Work for which Proimtu presented

invoices to TRP or to provide any written explanation fo, ,"furirrg to pay the agreed upon contract

rate as required by Nevacla law and or the Contract.

26. Under the terms of the Contract Proimtu agreed to pay for damage to heliostats that

it caused during assembly and installation. The Contract provided a per unit backcharge cost for

the breakage.

27. TRP unilatelally increased the backcharge cost per unit for damaged heliostats and

unilaterally deducted the increased amount from the invoices submitted for payment by Proimtu in

the amount of not less than $30,153.93.

28. Under the terms of the Contract Proimtu is entitled to payment of its retention upon

completion of the work ancl submission of certain required documents. Proimtu satisfied all of the

conditions of the Contract, but TRP refused to pay the retention in an amount not less than

s445,889.92.

29. The worker classification specified by TRP in the Contract for Proimtu's laborers

was not correct. After the Contract was signed, the Department of Labor reclassified the workers

resulting in additional wages and withholding becoming due. TRP admitted it was responsible for

the increased costs of the labor and agreed to pay the additional hourly rate for Proimtu's worlcers.

TRP refused to pay the additional withholding for Proimtu's workers based upon the re-

classification, which totaled not less than $ 131,628.33, despite demand by Pioimtu,

30. As the further direct result of TRP's misconduct and breach of the Contract,

Proimtu incurred additional costs for engineering staff and extended office ànd related costs in an

amount in excess of $2,000,000.

5
TDAY/1 0608429. | /0345 I 4.Q0 Í3
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31. TRP breached the Contract by unilaterally changing terms of the Contract,

materially altering the schedule and interfering with Proimtu's ability to perform, refusing to issue

legitimate change orders as required by the Contract and Nevada law, refusing to pay for T&M

Work at the agreed price, unilaterally deducting amounts from invoices and refusing to pay the

increased Contract amount for the work, including the retention.

32. Proimtu satisfactorily rendered its promised performance throughout the Contract

period and satisfied all conditions precedent to payment or such conditions were waived by TRP,

33. As a direct and foreseeable result of 'fRP's breach of the Contract, Proimtu was

damaged in an amount in excess of $10,000.00, the exact amount to be proven at the time of trial.

34. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in adclition to

interest thereon.

SECOND CLAJryI F-qB RELIEF
(Violation, of NRS 624 Aeainst TRP)

35. Proimtu incorporates by reÍbrence each and every allegation contained in the

preceding paragraphs.

36. NRS 624.606 to NRS 624.630 et, seq. (the "Statute") requires higher tiered

contractors such as TRP to timely pay lower tiered subcontractors such as Proimtu and (i) to

tirnely provide written notice to the lower tiered subcontractor of amounts withheld providing a

reasonably detailed explanation of the condition or the reason for such withholding; and (ii) timely

issue change orders to lower tierecl subcontractors such as Proimtu or if the request for a change

order is unreasonable, timely give written notice to the lower tiered subcontractor of the reasons

why the change order is unreasonable.

37. In violation of the Statue, TRP.

38. In violation of the Statue TRP: (i) failed and or refused to tirnely pay Proimtu

monies due and owing (ii) failed to provide written notice for the amounts withheld providing

-6-TDAY/ r 0608429. 1/0345 14.00 1 3
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il

il

ll 
amone other things a reasonably detailed explanation of the condition or reason for sucl

ll 
witfrfrofOing; (iii) failed to timely issue change orders; (iv) failed to give written notice to Proidu 

I

lj "f 
tfr" reasons why its wriften requests for change orders were uffeasonable; (v) unilaterally 

I

ll deaucteO amounts from approved invoices; and (vi) refused to pay the agreed upon rate for T&M 
I

ll 

*"* and final retention under the Contrac, 
I

ll 
,n TRP's violation of the Statue constituted negligence per se. 

I

ll 
OO By reason of the foregoing Proimtu is entitled to a judgment against TRP in an 

I

ll 

amount in excess of $ 10,000.00, the exact amount to be proven at trial herein, including but not 
I

iltjj;.äî,ï"ï,i:.ï'::*:;:ï::ïï,::::iì#,:ï;;'-ffii:::ï"1
ll 

-t By reason of the foregoing Proimtu is also entitled to have all signed T&M *fr""r, 
I

ll 
and written requests for change order be deemed approved as to price and time extension as 

I

lj nrovideA in the Statute and the amounts added to Contract price. 
I

ll Or. Proimtu is also entitled to such other rights and rernedies it is affordeO unAer tne 

Ill ,*,""
il

ll 
-, Proimtu has been required to retain the services of an attorney tCI collect the 

I

ll 

a*o""ts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to 
I

ll 
interest thcreon. 
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46. TRP breached the implied covenant of good faith and fair dealing in the Contract by

performing the Contract in manner that was unfaithful to the purposes of the Contract thereby

depriving Proimtu's justified expectations, as set iorth herein. '

47. As a clirect and proximate result of TRP's breach of the implied covenant of good

faith ancl fair dealing, Proimtu has suffered clamages in an amount in excess of $10,000 the

specific amount to be proved at trial.

48. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to

interest thereon.

F O URTH CLATM._FOß R&L_ Jp_.n
(Negligent Misrepresentation against TRP)

49. Proimtu incorporates by reference each and every allegation contained in the

preceding paragraphs.

50. To induce Proimtu to sign the Contract and perform the work for the Contract price,

TRP failed to use reasonable care or competence in obtaining and communicating information

necessary for Proimtu to set its bid price and agree to the Contract's classification of Proimtu's

workers.

51. On information and belief, because the Project was financed with a loan guaranteed

by the Deparlment of Energy, the pay rates of Proimtu's workforce had to conform with the

prevailing rates set by the U.S. Labor Department.

52. During negotiations leading up to the Contract Proimtu and TRP agreed, based upon

information provided by T'RP, that Proimtu's contract price would be based on its workforce being

classiired as "general laborers." The workers' classification determines the hourly rate of

payment.

53. The worker classification specified by TRP in the Contract for Proimtu's laborers

was not coffect. After the Contract was signed, the Deparlment of Labor reclassified the workers

TDAY/1 0608429. r/0345 r 4.00 13 -B-
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resulting in additional wages and withholding becoming due. TRP agreed to pay the additional

hoully rate for Proimtu's workers. TRP refused, however, to pay the additional withholding for

Proimtu's workers based upon the re-classification, which totaled not less than $131,628.33,

despite demand by Proimtu.

54. In addition, TRP represented to Proimtu that TRP had the expertise to build, equip

and maintain the assembly line for the heliostats so as to not interfere with Proimtu's production

schedule, when in fact TRP had never done a prior project of a similar scope or nature.

55. Proimtu justifiably relied on TRP's representations in making its bid to perform the

work on the Project for the Contract price in accordance with the schedule for production required

by TRP.

56. As a clirect and proximate result of the negligent misrepresentation of TRP, Proimtu

has suffered damages in an amount in excess of $10,000 in amount to be proved at trial.

57. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to

interest thereon.

HIE'TECI/AIM F'OR RELIEF
(Uniust Enrichmen{ Aeainst TBP, TSE ?.pd -Ç.gbra)

58. Proimtu incorporates by reference each and every allegation contained in the
.'

preceding paragraphs.

59. Ploimtu furnished the labor for the benefit of and or at the specific instance of TRP,

Cobra and TSE.

60. TRP, Cobra and TSE accepted used and enjoyed the benefit of the labor furnished

by Prcimtu

6L. TRP, Cobra and TSE knew or should have known that Proimtu expected to be paid

for the labor furnished to the Project

62. Proimtu demancled payment for the labor furnished, including the retention amount

TDAY/10608429. l/0345 14.00 13 -9-
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1 ll withheld from approved invoices.
il

2 ll æ. Cobra TRP and TSE have been unjustly enriched to the detriment of Proimtu in an
il

: ll arnount in excess of $ 10,000, the exact amount to be proven at trial herein.
il

4 ll 64. Proimtu has been required to retain the services of an attorney to collect the
il

5 ll amounts owed ancl is entitled to recover its reasonable attorneys' fees and costs in addition to

o ll inr...r, thereon.

.li, II SIXTH çT,AIM FoR RELIE{
o ll (guant.t tts-t TnP)"ll
9 ll 65. Proimtu incorporates by reference each and every allegation contained in the'il

10 ll nreceding paragraphs.
il

l l ll UU. TRP failed to disclose all known information concerning the Project and the work

f Z ll of Proimtu. In ad.dition, TRP controlled the methocl and means for Proimtu's performance of the
il

13 ll assembly and installation wolk. TRP faited to provide the necessary materials and equipment and
il

1a 
ff 

forced Proimtu to perform the work in a manner materially different from the manner bargained

f S ll fo, initially and contemplated. by the parties in the Contract such that the Contract was aband.oned.

il

16 ll 67 . As a result of the abandonment of the Contract and TRP's prevention of Proimtu's
il

f 7 
ll 

nerfonnance under the Contract, Proimtu is entitled to ïecover the reasonable value of the work

1g ll prouiAed, plus overhead and profit, in an amount in excess of $10,000, the exact amount to be

il

19 ll proven attrial.
il

20 ll 68. Proimtu has been required to retain the services of an attorney to collect the
il

2I ll amounts owed and is entitled to recover its reasonable attomeys' fees and costs in addition to
ilrr ll interest thereon.-"il

23 ll sEvENTH cLAIM FoR RELIEF
.1 ll rn..o opqo)*il
).5 ll 69. Proimtu incorporates by reference each and every allegation contained in the-"il

il

26 ll 
nrececling paragraphs.

il

ll roo"r,ouo s4zs.t/o34st4,oot3ll '"' -r0-
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il

ll ' 

.riet the Board rer 

':' 

I

il

il

il

ll tO On information and belief, the Board retains the $100,000 cash bond posted by

ll rnp' 
rimru is within rhe crass of persons enritr 

I

il

ll 
tt Proimtu is within the class of persons entitled to protection from the bond posted by

ll 
t* because of the unlawful actions of TRP, including but not limited to diversion of frrnds and 

I

ll ,rrrt"riut misrenresentations of fact. 
Iil

ll n. Proimtu is entitlecl to recover from the Board up to the full amount of the penal srim 
I

ll "r,n" 
bond for TRP's unlawful actions and refusal to'pay Proimtu under the terms of th. Cont.u"t. 

I

il

ll 
t, Proimtu has been required to retain the services of an attorney to collect the 

I

jf amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to 

Ill interest thereon.

II BIGHTH CLAIM FOR RELIEF Iill
il @

ll ,O Proimtu incorporates by reference each and every allegation contained i^ th" 
I

ll preceding paragraphs 
I

lt

ll 75. Proimtu was exempt from the requirements of NRS 10S.245(l) because it proviOea 
I

jl ""tt labor, or, in the alternative, Cobra and TSE knew or should have known that Proimtu tu, 
I

ll nrovidine labor to install the heliostats for the Work of Improvement. 
I

ll tU Proimtu demanded payments of amounts due for the work on the Project. 
I

ll ,, On or about November 12, 2Ol4 Proimtu timely recorded a Notice of Lien in the 
I

li 
Ofn"iA Records of Nye County as Instrument no. 823637 (the "Lien"). A copy of the Lien is 

I

ll utturfr"¿ hereto as Exhibit 1. 
I

il

ll tt The Lien was in writing and was recorded against the work of improvement for the 
I

ll 
outrtunAing balance due Proimtu in the amount of 82,357,977.00, 

I

ll tn As applicable, the liens were served upon the Owner/Lessee and or thcir authorized 
I

ll repr*sentative a*d upon cobra' 
,,2015,"::- provided a bond to release rhe properry no- 

|

il

ll gO. On or around January 2,2015, Cobra provided a bond to release the Property from

il

il

ll 
.oo"r'ouo'42e.r/034sr4.00r3 -11-
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Proimtu's Lien ("Cobra Bond"). A copy of the Cobra Bond is attached hereto as Exhibit 2.

81. The Cobra Bond obligated Cobra and the Surety to Proimtu underthe conditions

prescribed by NRS 108.2413 to 1.08.2425, inclusive, in the sum of $3,536,965.50 from which sum

Cobra and the Surety agreed to pay Proimtu that amount as a court of competent jurisdiction may

adjudge to have been secured by the Lien, including the total amount awarded pursuant to NRS

t08.237.

. 82. Cobra and Surety have failed, neglected, and refused to pay the amounts due to

Proimtu.

83. Proimtu is entitled to an award of its attorneys' fees, costs and interest on the

amounts owed, as provided in Chapter 108 of the Nevada Revised Statutes.

\üHERIIF'ORE, Plaintiff demands judgment as follows:

A. Against all Defendants, jointly and severally in an amount in excess of $10,000,

the exact amount to be proven at trial herein;

B. Declaring a valid lien upon the work of improvement with priority over all others

for the amount owed to Proimtu, plus reasonable attorney's fees costs and interest thereon;

C. For foreclosure against the bond posted with the Nevada Contractors' Board in full

penal sum ofthe bond;

D. For foreclosure against the Cobra Bond, the surety and the bond principal in an

amount in excess of $10,000, the exact amount to be proven at trial herein;

E. For pre-judgment and post-judgment interest as provided by the law;

F. For an awarcl of attorneys' fees and costs as provided by Contract ol statute; and

TDAY/r0608429. l/034s r4.00 l3 -12-
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G For such other relief as the court deems just and proper.

DATED this f# day of July,2015.

F',ENNEMORE CRAIG, P.C.

Byrd, Esq. Q.{o. I 3)
Brenoch V/irthlin, Esq. Qllo. 10282)
300 South Fourth Street, Suite i400
Las Vegas, Nevada B9101

Attorneys for Plaintiff Proimtu MMI LLC

TDAY/10608429. l/0345 14.00 13 -13-
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APN

APN

012-03 I -04, 01 2-1 3 t-03,

a12-t3l-a4,.1

APN

APN

,012-14l-01,

, 01 2-l5l-0i, and 612-l4l-01

Recording Requested By:

Nam
Fennçmore Craig Jones Vargas

Address
300 South Fourth St. l4th Floor

/State I Zi Las Vegas, NV 89101

--j

Doc # 823637Official Rcoordç Nye County Nevada
Deborah Beatty - Råcorder
1l/ l2/ZøX4 12i 16 : tô Pl'l
Requested Bv: FENNEIIORË
Recorded Byi tc RpTTr$Ø
Recordlng Fee: #2ø,øø
Non Confonmity. Fee t #Ø,ØØ
Pase 1 of 7

lil ffif [ft ffi rlftitItÍffiill ll I

City

Notice of Lien

(Print Name Of Documsnt On The Line Above)

I the undersigned hereby affirm that this document submined for recording contains

persoual information (social security number, driver's license nurnber or identification

card number) of a person as required by specifìo law, public program or grant that

requíres the inclusion of the personal information. The Nevada Revised Statue (NRS),

public program or grant referenced isl

(Insert The NRS, public program or grant referenced on the line above.)

Signature Name TYPed or Printed

Tlris page is added to provide additionalinformation required byNRS lll.312 Sections 1'2.

This cover page must be typed or printecl, Additional recordíng fee applies,



j

APN: # 012-14l-01, 01 2-1 5 1-01

612-1 4I-01, 0 I 2-03 t -04
0 1 2-13 1^03, 012-13 1-04

Recording requested by and mail documents to;

Proimtu MMI LI"C
c/o Cluistopher l{. tyrd, Esq.
Fennemore Craig Jones Vargas
300 South Fourth St. 14tr' Floor
Las Vegas, NV B9101

NOTICE OF LIEN
(Mechanic Lien)

Notice is Hereby Given;

1, That PROIMTU MMI, LLC, hereinafter known as "Claimant," hereby claims a lien
pursuant to the provisions of N.R.S. l0B.22L to 108.246 inclusive, on the properly located in
Nevada described in Exhibit "4" (the "Land") ancl upon any improvements constructed on the

Land, including.but not limited to the improvements identifîed as the assembly line and

heiiostats (the "Improvement") for the Crescent Dunes Solar Project.

2. The amount of the oríginal contract is: $8,746,125.

3 . The total amount of all charges and additions, if any, is 83,792,104

4, The total amoturt of payments received to date ís $10,180,252

5, The tofal amount of the lÍen, after deducting all crgdits and offsefs is 82,357,977

6, îhe name of the owneï of the hrrprovement fs: Tonopah Solar Energy,LLC, including its

subsidiaries and all other relatecl or associated entities (the *'Owner"), Upon information and

belíçf the Owner's principal address is believed to be 2425 Olympic Boulevard, Suite 500 East,

Santa Monica, California,,9A404. The interest of the Owner ín the Improvement is as a lessee of
a leasehold cstate,

7, The name of the owner of the Land is; Bureau of Land Managernent ( "BLM"), Upon

information and belief the BLM's principal address ís 1340 Financial Blvd., Reno, Nevacla,

89502. , u'

B. The name of the person whom the líen claimant was employed or [o 1!t9* the lien

slaimant furnished work, material, or equipment Ís TRP International, Inc' ('TRP"), Upon

information and belief TRP's prinoipal address is 9550 S. Eastern Ave, Suite 253,Las Vegas,

Nevada, 89123.



(j() (:-

g. Terms of payment of the lien claimant's contraot; In accordance with Nevada law but no

later than 90 days after receipt of the ínvoice and the approved application,

10. That the claimant hercín is entitted to a roasonable attorney's fee, collections costs, bank

fees, statutory interest on the amount o{'thÍs lien claím, and costs incurrecl in perfecting this lien

claim.

11. A desoription of the Improvement and Land to be charged: See Exhibit"A".

ln Witness WhoreoÇ I/We have hereunto set my hand/our hands this MOry ,f llftr,tWÍrç"fá
2414.

By:
- Gabrlel- GonzaLez



STATE OF NEVADA)
couNTY oF CLARI()

Pp¡.lUnU Um Uå- -_.-, being first duly slvorn on oath aocording to [aw, deposes

and says:

read the foregoing Notico of Lien claím, hnow the contents thereof ancl stalc the same is

knowledge, except those matters stated upon information ând belief,

believe them to be true.

of Claimant - Gabriel GonzaJ"ez

,I

I have
true of
and, as

Notice
Initials

Subscribed and to before mc this

NOTARY PUBLIC

My Commission expires, å:lÞ.:lL--

-/l!aay or .lVLlt%LbT , 2014

of
b

rl¡f ü, oF NßvÂD^ . G$t llTY Ol' CLIå(
ßl t9so.ttlv{Lf 6IË't^ll. ll'l*

No:0{-8tlü4'1

TffI$TA þÁY
HöTA*Y PUBLIç



EXHIBIT A

(Legal Description of the Prope*y)

Nye County Assessor Parcels: APN 012-141-01, APN 012.i51-01, APN 612-147'A1, APN 012-

031-04, APN 012-131-03, and APN 012-131-04

AND MORE PARTTCULARLY DESCRIBED BY DOCUMBNTS PREPARBD BY OR FOR

TONOPAH SOLAR ENERGY, LLC AS FOLLOWSI

All that land situated in the County of Nye, State of Nevada, more particularly desoribed as

tbllows:

!AßÇg-L_l:

cEN-TrE LrNE (Ì{VN-A87933)

All that propelty lying within Township 5 North, Range 41 East, M.D.B. & M., ín the County of
Nye, State of Nevada, according to the official Plat thereof, clescribed as follows:

Section 2: The SW Y4Nßy4 and the W V¿SEt/¿:

Section 1 1 ; The W yzNE t/4, the V/ % SE Ye and the E Y" SW %;

SectÍon 14: The NB % NW %, the W /z NW % and the NW % SW %;

Section 15: The E t/zSE % and the SW % SE %;

Section 22: The NE t/tNE %, the W kNE %, the SE % NW Yt, the E % S'W V+,tha SV/ % SW

'/o and theNW %sBva;

Section 27: The NE % NW Yq andtheW %NW %;

Section 28: The SE %NE t/4, theE t/z SE % and thç SW tA SE %;

Section33: TheNW YcNE %;

P¡{RCÐ!..2.:

soLAR ENERGY PROJECT O{VN-086292)



All thai property lyíng within TownshÍp 5 North, Range 41 East, M.D.B' & M', in the County of
Nye, Stæe of Nevada, according to the Official Plat thereof, described as follows;

Secrion33: The SE /,t,theE % SW Yo,theE /zSW % SV/ Y+,theE %Se %NW t/o,theS/z

NE %" the NE |ANE t/q and the sE % Nw '/aNE t/+;

Section 34: The W /z,the SE %, the W yzNEtâ,the SE YLNE% and the SW % NE %NE %;

Section 35: The SW % SW % NW %, the SW % SW Y¿,the SE % NW % SW % andtheW Y"

NW % SV/ %.

Ali that property lying within Township 4 North, Range 41 East, M.D'B. & M., in the County of

Nye, State ofNêvada, according to the Offïcial Plat thereof, described as follows:

Section 2:

Section 3:

Section 4:

Lot 4 and the W %SW %NW t/q

The N t1z, theNw % SE %, the NE t/zNE % SE %, the SW LANET/o SE %, the NW

% sw %,sß,'/n,theN t/2 s'w %, theN % s % sv/ t/qandthe sw % s'w %sw %;

Thc NE '/0,thçN % SE %,theEt/,SE% SE %, the NW tASE %SEtA, theNE %

SW % SE 1/4, theNE %NE Y4SW %, tLteB %NV/ %, the E V, ofLot4 and the

NE%SV/%NW%

PARCFL.a-1:

The North one Haif (l{ %) of the Southeast Quarter (SE %) and fhe Southeast Quarter (SE %) of
the Southeast Quarter (SE %) of Section 12 in Township 6 Norih, Range 40 East, M.D'B' & M,,

according to ihe Official Plat of said Land on file in ttre Office of lhe Buleau of Lancl

Management,

Said land is aiso knorvn as Palcel 4 of Pa¡cel Map recorded July 25,l9BA, as Fíle No,26731'

Nye County, Nevada Records.

P¿.RCEL 4:?.;

Lots One (l) and Two (2) in the Northwest Quarter (NW %) of Section 18, Townsfip 6 North,

Range 41 Èast, M,D.B, & M., according to the Offïcial.Plat of said land on file in the Ofhce of
the Bureau of Land Management,



Saicl land Ís also known as Parcel Two (2) of Parcel Map recorded July 25, I9B0 æ File No'
267 3 l, Nye County,. Nevada Records.

Together with an easement for the purpose of install.ing and maintaining an inigation well, more

particularly desoribed as follows:

Cornmensing at the Northeast corner of Section 13, Township 6 North, Range 40 East, M.D,B'

& M,,;

Thence South 200 fbet at the Trust Point of Beginning;

Continuing South for 50 feet;

Thence 'Westerly for 20 feet;

Thence Northeriy for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.

PARCFLf:3":

East Half (E t/z) of the Northwest Quarter (l{W %) of Section 18, Township 6 North Range 41

East, M,D.B, &,lvt., according of the Official Plat of said land on file in the Office of the Burean

of Land Management.

Said land ís also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980 a^s Fite No.

2673l,Nye County, Nevada Records.

PêRCE.Lã:

All land defined as 'oservient Property," described and depicted in that sertain document entitled
ooGrant of Generation Tie Easement" recorded September 14,201.1 as Document No, '172385,

Official Records, Nye County, Nevada, being a portion of the Southeast Quarter (SE li3), of the

Northcast Quarter G..IE %) of Section 2, Township 5 North, Range 41 East, M.D'B' & M.,
according to the Offïcial PIat thereofl EXCEPTING THEREFROM any portion conveyed to

Sierm Pacific Power Company by a Deed recorded January 1, lg8l in Book 295,Page 553 as

File No. 3641 I of OfficiaL Records, Nye County, Nevada.

¡ l,
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APN Ci t?" lLiD ¿''l . cI'/ - I (1i ..rr ¡

Doc # 8255960fftcirl fr¡cordr Hyr Cor¡nty Ncvod¡
Dtborrh Ëretl,y - Ricord¡r
øt/ø2/2øLÜ øS ¡ 4t r38 âfl
f,rcucrf,ed Bvr COBRfi ÎÌ{ËRilOS0LRR
Rrdordçd $yi du RPTïr$O
Rrcordinc Frrr- $tt'06
l{on Cenfórmily Fce: S25,00
Frgr 1 of 3

llllilEffiüffililllttffif]il|

APN

APN oI Cr
\,f

APN

Recorcling Requested 13y:

Name InÇ{O.N -rx-t *rr-rç.¿v /tfp PLr\ñTS, lu\Jc

Address -1 3Ytì t qJ :i i\ f-lA.-\4 d\ r{,¡lF ( r\ 1 TË" {¿-,c)

cily / srare / zip-r_¡$JË¿Åå*þJV--¿Íi t t ¡-

Bot-l l\ L\ Ð NJ bf;f ,\*Jù r\r\ßÐû g;? ? l, î\ -t
-'r

(Prirrt Naure O{'l)ocument On 'l'he l,inc Above)

I the untlersígrrecl heretry ¿rffirm that this document subnrittecl for recotcling contains

personal information (social security nurlrber, clrivef's license ni¡mber or identific.atiqn

car.d nunrbçr) of a person as required by specifìc larv, ptrblic progratli or gl'nnt fhãt

requires the inclusion of'the ¡:ersonal inf'ormation.1'hc NevacJ¿¡ llevised Statuc (NIì-S),

public program or grânt lelbrenced is:

(lnscrt'l'hc NIìS, pLrblic prc,gr¿rm or grant refbrenced on tltç line above.)

Signature Nalne "t'ypecl or Printed

T'his page is acl<iecJ to provicJe acltJitional infblmation required by NRS I I 1.3 t2 Sections l-2.

This covel page must be typed or ¡rrinted. Aclditional recorcling lÌee applies.



'^ 
"''j

Boncl No,91520.9

Assessor's P¿rcel Nuuil¡e(s) 0I?:14û-Qt,012:150-{)t,-rii2:l{l"gl. i,l?-l3J'0a, Ql2-13}()3 ¿¡nd {}1,2-031--Çff

(Title of c:0ul't ¿uì(l cause, if action has been comnienced)

WHEREAS, Cobrtr Ther¡nosolal' Plants,. Inc. (name o[' plincipal), locaied at ?J-SII ]V,, ,S¿hrru, Suitç (j9.

Iras.-Yes$, ì{V 891. l? (aclclrcss of ¡lr:in.cipal), desiles lr: give u boncl lbr leleasing the f'ollowing described
property owned by Unitgcl_Sfalg$_Iq¡¡grl¡rent of fhe lr_rtqtior'. tsurc¿tu of L¿rnd Nla.nggqmenL lloqgr¡ah
Splnr Enernv_L*LC, 2425 Olvnpic 4lvg!-.9qi!g l0lì.JX. Santa Nfonic;r.. Ç¿l .91)4.{}4. (name of owner) f.ron
Ihat certain notice of lien in tlie sum ol $å157.9?710(). r'ecorded N-ove.*rhSr..[?,ZJIJ4_, in the o{'ficc of the
recorder in Nvp. Clunty.,

Cf gsgen ú"Ilr,+ps So lar Ðnersy Pr:o iect
(Legat Descliption)

NOW, THEREFORE. the undersignecl plincipal ancl sulety do hcleby olrligate the¡lselves to the lien ul.aimant
namecl in the notice trl'lien, Proþft} ÞIMI..JTLC-, under the conclitions presclibeci by NRS 108,24 13 to
108.2425, irrclusive. in the sum of $3,536,965.5tì (l 1.2 x lienable ûûrount), fi'om rvhich sum they will pay the
lien claimant that lmount irs ¿r corut of corrpeient.juriscliction nray adjuclge [o have been securecl by the tien,
inclLrcling the tot¿11 anlount awalded pursuant to blRS 1118.237. but the liability of lhe Sru:ety lîay not exceed the
penal surn of Ìhe surety bOnd.

IN'|ËSTIIVIONY WHEREOF, the principal ancl surety have executecl this br¡nd at Flppstç¡.q, l!eã¿r.s, on the tTth day
of the mr¡nth <¡['Dece¡nber of ttre year 20!1,

Cobr¡r Thelmosol¿rr Fl¿urts, Inc.
{Principat)

By
-_çÊrV; rù, 1,.: {1.[. t\ (SigniLture of Principat)

'I1rç hiqtq?ryce, Çqtnpany,pU tlre Íitaþ oflPenrw-lvard.n
e ion)

N.lVta in-Fnct

Scufe of 'fex¿rs

Courrty of H¡r¡:iq

An Q/77!2ll14, lretìtle me, the unclelsígnecl, ù notüry pubtic of this County ¿nd State, personally appearecf ]lart¡¡is
N, iV{atlsqu, klrown(orsatisfactoi'ilyproved)tornetobetheattorneyintirctof thesirretyth¿Ite.xectttedthe
I'trreguing instrulnenf, l<xlwn to mc to bs the pe$on who exeçuted that instnrrTrenl on beh¿rlf of lhe sutety therein
namecl, ancl he or she acknorvleclged to nre that the surety executed the lbregoing instrutnent.

e\

fufelissa Harldicft, Notnry Pulllic

\)

MËt_t6$A t-{r\D0f cK
Nr:tary Pulliic, $tâte ol loxas

fo{y Cornmission Expires
June 25, ã0ì7
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FENMMoRE CR^rq l.C,

cBYRD/ t 0384932.3 / 03 4 5 I 4.00t3

FENNEMORE CRAIG, P.C.
Christopher H. Byrd, Esq. (No. 1633)
Brenoch Wirthlin, Esq. (\lo. 10282)
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone: (602) 916-5000
Email: cþ),rd@fclaw.com
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PROIMTU MMI LLC, a Nevada limited
liability company,

Plaintiff,

:-"i! l..fnt ',-. ' ,f

+fiññÉh
P 3'51
lill\\ /ti(}[ //r- Ì \ì// u. Y¡:::'.'¡ . t r!: ¡rj \ar

il

Attorneys for Plaintiff Proimtu MMI LLC

FIFTH JUDICIAL DISTRICT COURT

NYE COUNTY, NEVADA

Case No.: L L/.3 6 z t¡ 7
Dept. No.: {

COMPLAINT

TRP INTERNATIONAL, INC., a Delaware
corporation; TONOPAH SOLAR ENERGY,
LLC, a Delaware limited-liability company;
COBRA THERMOSOLAR PLANTS, INC., A
Nevada corporation; STATE OF NEVADA ex
rel. the NEVADA STATE CONTRACTORS
BOARD, DOES I-X, ROE COMPANIES I-X

Defendants.

Plaintiff Proimtu MMI LLC ("Proimtu" or "Plaintiff'), hereby submits its Complaint and

claims for relief against the above-named Defendants, and each of them, without waiving its right

to compel arbitration in Nevada, as to some or all of the Defendants, for the claims asserted, and

alleges as follows:

PARTIES

l. Plaintiff Proimtu is a Nevada limited-liability corporation organized and existing

under the laws of the State of Nevada, with its principal place of business in Clark County,

Nevada.

2. Proimtu is now a licensed Nevada'contractor. However, at all relevant times herein,
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Proimtu was exempt from licensing as a contractor for the work performed at the Crescent Dunes

Solar Energy Project ("Project") under contract with Defendant TRP International, Inc. (ooTRP").

3. On information and belief Defendant TRP is a Delaware corporation authorized to

conduct business in Nevada. On information and belief TRP was a licensed Nevada contractor at

all relevant times herein.

4. On information and belief, Deferi'dant Tonopah Solar Energy, LLC ('.TSE" or

Owner/Lessee") is a Delaware entity, and is the owner of the ground lease to the properly of the

BUREAU OF LAND MANAGEMENT, (the "BLM"), an unnamed party to this action, described

as tax parcels APN 012-031-04, APN 012-131-03, APN 012-131-04, APN 012-141-01 and APN

012-151-01 ("Property"), located in Nye County Nevada, and the developer of the Project

constructed on the Property.

5. On information and belief, Defendant Cobra Thermosolar Plants, Inc. ("Cobra") is a

Nevada corporation. On information and belief, Cobra was a licensed Nevada contractor at all

relevant times herein.

6. The Nevada State Contractors' Board is an agency of the State of Nevada. On

information and belief TRP posted a cash bond with the Nevada State Contractors Board

(o'Board") in the amount of $100,000 as a condiiion for the issuance of TRP's contractor license.

7. Proimtu does not know the true names and capacities of Defendants sued herein as

DOES I through X, and ROE COMPANIES I through X, inclusive, and therefore sue these

Defendants by such fictitious names. Plaintifß are informed and believed, and thereupon allege,

that each of these so fïctitiously named Defendants is responsible in some manner for the non-

payment of Proimtu, has benefited from the work of Proimtu without payment for such work or

has an interest in the Project, the Properfy or the Work of Improvement. Proimtu will seek leave

to amend this Complaint when the true names and capacities of such Defendants are ascertained.

FACTqAL BACKGRO.-UNp

8. Proimtu seeks recovery for the labor costs to assemble and install heliostats at fhe

2-
cB YRD/ r 03 84932.3 I 0345 | 4.00 t3



I

2

J

4

5

6

7

8

9

l0

l1

12

13

T4

15

I6

17

r8

19

20

21

22

¿J

24

25

26



1

2

aJ

4

5

6

7

I

9

10

11

t2

13

t4

15

t6

t7

18

19

20

2l

22

23

24

25

26

" 
,,î rï-::;.'ï:ï:Jil:r,:'i"ïï"ïïï*,,*=**l

il

il

ti

il

ll maintained assembly line to permit Proimtu to 
XornRly 

with the production schedule. TRP was

ll ^,r" 
rcquired to not intentionally interfere or engage in grossly negligent conduct that would

ff 

t*"**" with Proimtu's efforts to assemble and install the heliostats in a timely manner. 
I

ll t9. During the course of Proimtu's work, the production schedule was delayed and or 
I

ll extended by TRP's conduct, including but not limited to TRP's repeated failure to have tne 
Iil

ll ff iil ï,:i.î; îïi;åï.,Hffi ': j:'J;,î1;î.ä'ï,':',iïJï ï: 
I

il

ll 
heHostats,

ll ,O As a the direct result of TRP's misconduct and breach of their contractual 
I

ll oblieations, the assembly line was shut down on a regular basis, materials were not available, 
Iil

ll shifts had to be reduced and Proimtu could not assemble and install sufficient heliostats to meet I

ll ,n" 
"""oact's 

production schedule. As a direct result, Proimtu incured damages fro* tne 
I

ll O.,up and disruptions in an amount not less than $2,348,629 ("Additional Production Costs"). 
Iil

ll TRP recognized its responsibility for the Additional Production Costs, which Proimtu is entitled to 
I

fl 
,".ou., under the terms of the Contract, by paying Proimtu $600,000. 

I

ll ,t Proimtu submitted a written change order to TRP for the unpaid balance of the 
I

il

ll 
Additional Production Costs. TRP refused to issue the change order, pay the invoices submitted 

I

lf 
fo, tni, work, or provide any written explanation fbr refusing to issue the change order or puy u, 

I

ll ,"qr.ri."a by Nevada law and/or the Contract, As a proximate result of TRP's breaches of Nevada 
I

il

lf 
fu* u"alor the Contract, the agreed upon price for Proimtu's work under the Contra., *u, 

I

ll 

i""r"ur.O by the unpaid Additional Production Costs. 
I

| 
,, Proimtu also provided additional labor for the Project at TRP's request. Under the 

I

ll 
terms of the Contract TRP agreed to pay tbr such work at $62 per hour (the T&M'Work"). 

I

ll 
,, TRP signed time and material shçets to approve and accept the T&M Work, but 

I

ll 
refused to pay Proimtu at the agreed upon rate for the T&M Work. TRP owes a balance to 

I

lf 

et"i-," for the approved T&M Work in the amount of not less than $56,527.34 
I

ll ."too,,o, s4s32.3to34st4,ot3 Ill -4- 
|
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ll:
il

il
il

il

il

li ln.r.ur.O Contract amount for the work, including the retention,
il

ll , t Proimtu satisfactorily rendered its promised performance throughout the Contract

ll p.rioa and satisfied all conditions precedent to payment or such conditions were waived by TRP.
il

ll 32. As a direct and foreseeable result of TRP's breach of the Contract, Proimtu was

il

lj damaged in an amount in excess of $ 10,000,00, the exact amount to be proven at the time of trial.
il

ll ¡¡. Proimtu has been requirecl to retain the services of an attorney to collect the
il

ll amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to
il

ll 
interest thereon.

il'

ll sECoND cLArM FoR RELIEF
ll fv*ut.,""r,NWl
il

ll Y. Proimtu incorporates by reference each and every allegation contained in the
lt

ll Rrecedine paragraphs.

ll ,t NRS 624.606 to NRS 624.630 er. seq. (the "Starute") requires higher riered
il

lj 
contractors such as TRP to timely pay lower tiered subcontractors such as Proimtu and (i) to

il

ll 
timelf provide written notice to the lower tiered subcontractor of amounts withheld providing a

ll ,"uronuUty detailed explanation of the condition or the reason for such withholding; and (ii) timely
il

ll issue change orders to lower tiered subcontractors such as Proimtu or if the request for a change

il

ll order is unreasonable, timely give written notice to the lower tiered subcontractor of the reasons

il

ll why the change order is unreasonable.
ti

ll ¡0. In violation of the Statue, TRP.
il

ll 37, In violation of the Statue TRP: (i) failed and or refused to timely pay Proimtu
il

ll 
monies due and owing (ii) failed to provide written notice for the amounts withheld providing

ll u-ong other things a reasonably detailed explanation of the condition or reason for such
il
jl withholding; (iii) failed to timely issue change orders; (iv) failed to give written notice to Proimtu
il

ll of the reasons why its written requests for change orders were unreasonable; (v) unilaterally
it

ll aeauctea amounts from approved invoices; and (vi) refused to pay the agreed upon rate for T&M
il
il

ll 
"u"uo,,o, 

s4s3z,^'4st4,oot3

ll -6-
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Work and final retention under the Contract.

38. TRP's violation of the Statue constituted negligence per se.

39. By reason of the foregoing Proimtu is entitled to a judgment against TRP in an

amount in excess of $10,000.00, the exact amount to be proven at trial herein, including but not

limited to the amounts for the unpaid Additional Production Costs and all payment applications

made, for which TRP has failed to make timely or full payment, as required by the Statute and the

Contract.

40. By reason of the foregoing Proimtu is also entitled to havq all signed T&M sheets

and written requests for change order be deemed approved as to price and time extension as

provided in the Statute and the amounts added to Contract price.

4L Proimtu is also entitled to such other rights and lemedies it is afforded under the

Statue.

42. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to

interest thereon.

THIRD çLAIM F'OR RELIEF'
(Breach of Good Faitþ-a,4d Fair Dealine aeaigst TR-B)

43. Proimtu incorporates by reference each and every allegation contained in the

pleceding paragraphs.

44. Under Nevada law, implied in all contracts is the covenant of good faith and fair

dealing. Such covenant requires TRP to perform andlor refrain from engaging in conduct which

would deprive Proimtu of its rights under the Contract.

45, TRP breached the implied covenant of good faith and fair dealing in the Contract by

performing the Contract in manner that was unfaithful to the purposes of the Contract thereby

depriving Proimtu's justified expectations, as set forth herein.

46. As a direct and proximate result of TRP's breach of the implied covenant of good

-7 -
cB YRD/ r 03 84932.3/0345 I 4,00 13
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il

il

il

fl 
*t,n and fair dealing, Proimtu has suffered damages in an amount in excess of $10,000 the

ll ,p..in" amount to be proved at trial. 
Iil

| 
* Proimtu has been required to retain the services of an attorney to collect the 

I

ll amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to 
I

Ill 
inr"r.* thereon,ll,^,-"*'I

il

ll Ot Proimtu incorporates by reference each and every allegation contained in tfre 
I

ll pr""eaing paragraphs 
Iil

il On To induce Proimtu to sign the Contract and perform the work for the Contract lrice, 
I

ll t* failed to use reasonable care or competence in obtaining and communicating information 
I

lf n.""rruu for Proimtu to set its bid price ancl agree to the Contract's classification of Proimtu's 

Ill *o,0",,
il

ll 50. On information and belief, because the Project was fînanced with a loan guaranteed 
I

ll U, ,n. Department of Energy, the pay rates of Proimtu's workforce had to conform witn tne 
Iil

ll nrevailine rates set by the U.S. Labor Department, 
I

ll t t. During negotiations leading up to the Contract Proimtu and TRP agreed, based uoon 
Iil

lj 
information provided by TRP, that Proimtu's contract price would be based on its workforce beine 

I

fl classified as "general laborers." The workers' classification determines the hourly rate of 
Iil

ll navment. 
I

ll tr. The worker classification specified by TRP in the Contract for Proimtu's labor.rs 
Iil

ll 
was not correct. After the Contract was signed, the Department of Labor reclassified" the workers 

i

ll resulting in additional wages and withholding becoming due. TRP agreed to pay the additional 
I

lj 
n""rt, rate for Proimtu's workers. TRP refused, however, io pay the additional withholAine fo, 

I

ll 
froi-,u', workers based upon the re'classification, which totaled not less than $131,628,33, 

i

ll A"rpit" demand by Proimtu 
I11"","""^.^.^^^l

ll 
cBYRD/r0384e32.3t034514.00t3 _g_ 
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53. In addition, TRP represented to Proimtu that TRP had the expertise to build, equip

and maintain the assembly line for the heliostats so as to not interfere with Proimtu's production

schedule, when in fact TRP had never done a prior project of a similar scope or nature.

54. Proimtu justifiably relied on TRP's representations in making its bid to perform the

work on the Project for the Contract price in accordance with the schedule for production required

by TRP.

55. As a direct and proximate result of the negligent misrepresentation of TRP, Proimtu

has suffered damages in an amount in exce ss of $ 10,000 in amount to be proved at trial,

56. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in adclition to

interest thereon.

F'IF'TH CLAIM FOR RELIEF
(Unj ust E¡Ulchment aeainst B-P'LF4 and. Çgbra)

57. Proirntu incorporates by reference each and every allegation contained in the

preceding paragraphs

58. Proimtu furnished the labor for the benefit of and or at the specific instance of TRP,

Cobra and TSE,

59. TRP, Cobra and TSE accepted used and enjoyed the benefit of the labor furnished

by Proimtu i 1.,,i,

60. TRP, Cobra and TSE knew or should have known that Proimtu expected to be paid

for the labor furnished to the Project.

61. Proimtu dernanded payment for the labor furnished, including the retention amount

withheld from approved invoices.

62. Cobra TRP and TSE have been unjustly enriched to the detriment of Proimtu in an

amount in excess of $10,000, the exact amount to be proven at trial herein.

63. Proimtu has been required to retain the services of an attorney to collect the

cBYRD/ I 03 84932,3 I 034 s t4.0013
-9-
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amounts owed and is entitled to recovel its reasonable attorneys' fees and costs in addition to

interest thereon.

SIXTH CLAIM F'OR RELIEF
(Q u ajrf qr_n M e ru iíÇ a rdin a LC h a q eg aga inst 83)

64. Proimtu incorporates by reference each and every allegation contained in the

preceding paragraphs.

65. TRP failed to disclose all l<nown information concerning the Project and the work

of P¡oimtu. In addition, TRP controlled the method and means for Proimtu's performance of the

assembly and installation work. TRP failed to provide the necessary materials and equipment and

forced Proimtu to perform the work in a manner materially different from the manner bargained

for initially anci contemplated by the parties in the Contract such that the Contract was abandoned.

66. As a result of the abandonment o{the Contract and TRP's prevention of Proimtu's

performance under the Contract, Proimtu is entitled to recover the reasonable value of the work

provided, plus overhead and profit, in an amount in excess of $10,000, the exact amount to be

proven attrial.

67. Proimtu has been required to retain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to

interest thereon,

SEVENTH CLAIM FOR R-EI-rIEF
(.Regovery of Bond Amount aeainst the Boardl

68. Proimtu incorporates by reference each and every allegation contained in the

preceding paragraphs.

69. On information and belief, the þard retains the $100,000 cash bond posted by

TRP.

70. Proimtu is within the class of persons entitled to protection from the bond posted by

TRP because of the unlawful actions of TRP, including but not limited to diversion of funds and

cB YRD/ I 03 84932.3 I 03 4 5 I 4.00 13
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material misrepresentations of fact.

71. Proimtu is entitled to recover from the Board up to the full amount of the penal sum

of the bond for TRP's unlawful actions and refusal to pay Proimtu under the terms of the Contract,

72. Proimtu has been required to ré'tain the services of an attorney to collect the

amounts owed and is entitled to recover its reasonable attorneys' fees and costs in addition to

interest thereon.

EIGHTH CLAIM FOR RELIEF
(Foreclosurc of Mechanics' Lien on the Property)

73, Proimtu incorporates by reference each and every allegation contained in the

preceding paragraphs.

74. Cobra and TSE knew or should have known that Proimtu was providing labor to

build and install the heliostats for the Work of Improvement.

75. Because Proimtu was providing only labor on the Project no notice of rightto lien

was necessary pursuant to NRS 108.245.

76. Proimtu demanded payments of amounts due for the work on the Project.

77, On or about November 12,2014 Proimtu timely recorded a Notice of Lien in the

Official Records of Nye County as Instrument no. 823637 ("Lien"), A copy of the Lien is

attached as Exhibit'r1".

78. The Lien was in writing and was recorded against the work of improvement for

outstanding balance due Proimtu in the amount of not less than 52,357,977,00.

79. As required by applicable law, the liens were served upon the Owner/Lessee and or

their authorized representative and upon Cobra.

80. Pursuant to NRS T08.239 the Lien should be foreclosed and interest of

Owner/Lessee sold to satisfy the amounts due to Proimtu.

81. Proimtu is entitled to an award of its attorney's fees costs and interest on the amount

owed as provide in Chapter 108 of the Nevada $gvised Statutes.

- 11-
cB YRD/ I 03 84932.3 /03 4s I 4.00 13
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WHEREFORE, Plaintiff demands judgment as follows:

A. Against TRP, TSE and Cobra in an amount in excess of $10,000;

B. For a Judgment declaring the Proimtu has a valid and enforceable mechanics' lien

against the Work of Improvement with priority over all other liens in an amount in excess of

$10,000 together with costs attorney's fees and interest in accordance with Chapter 108 of the

Nevada revised statutes;

C. Adjudge a lien upon the,*ork 
lJ 

improvement for the amount owed to Proimtu

plus reasonable attorney's fees costs and interest thereon and order that the interest of the Owner

Lessee in Work of Improvement be sold to satisfy the amounts found due to Proimtu;

D. Against the bond posted with the Nevada Contractors' Board in full penal sum of

the bond;

E. For pre-judgment and post-judgment interest as provided by the law;

F. For an award of attorneys' fees and costs as provided by Contract or statute; and

G. For such other relief as the court deems just and proper.

DATED this 7 day of May ,2015.7-
FE RE CRAIG,

(rlo. 1633)
. (No. 10282)

300 South ourth Street, Suite 1400
Las Vegas, Nevada 89101

Attorneysþr Plaintiff Proimtu MMI LLL

cBYRD/103 84932,3 /034s I 4.00 13

-t2-



EXHIBIT 1

EXITTBIT 1



APN 0 l2-03 l -04, 01 2- I 3 I -03,

APN
012-l3t-04,t

APN

APN

,012-141-01,

, 012-15 l-01, and 612-l4l-Ql

Recording Requested By:

*, - __ - Fennemore Craig Jones Vargas
Name

Address
300 South Fourth St. 14th Floor

City lState /Zip Las Vegas, NV 89101

Notice of Lien

Doc # 823637
Off lcial,Recordc Nye Ccunty Nevada
Deborah Beatty - Råcorder '
tl/12/2ø74 12: 16:ø6 Plt
Requested Bv: FENNEII0RË
Recorded By! ta RPTT:$Ø
Recording Fee: 52ø.øø
Non Conformity. Fee t $Ø,ØØ
Page I of 7

llll f{ltilü lH üftitltrlfltll ll I

(Print Name Of Document On The Line Above)

I the undersigned hereby affTrm that this document submitted for recording contains

personal inforrnation (social security number, driver's license number or identification

card number) of a person as required by specifÏc law, publio program or grant that

requires the inclusion of the personal information. The Nevada Revised Statue (NRS),

public program or grant rEferenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Signature Name TYPed or Printed

This page is added to provido additional information required by NRS I I 1.3 l2 Sections I -2.

Thís cover page must be typed or printed, Additional reoording fee applies.



APN: # 012-14l-01, 012-1 5 l-01
612-t4l-01, 0 12-03 t-04
012-13 1-03, 012-1 3 1-04

Recording requested by and mail documents to:

Proimtu MMI LIC
c/o Cluistopher IL Byr<l, Esq,

Fennemore Craig Jones Vargas
300 South Fourth St, 14tr'Fioor
Las Vegas, NV 89101

NOTICE OF LIEN
(Mechanic Lien)

Notice is Hereby Given;

1, That PROIMTU MMI, LLC, hereinafter known as "Claimaut," hereby claims a lien

pursuant to the provisions of N.R,S. 108.221 to 108.246 inclusive, on the properly located in

Ñevada describeã in Exhibit "4" (the 'ol,and") and upon any improvements constructed on the

Land, including.but not limited to the improvernents identified as the assembly line and

heliostats (the "Improvement") for the Crescent Dunes Solar Project.

2, The amount of the original contract is: $8,746,125.

3. The total amount of all charges and additions, if any, is $3,792,104

4. The total amount of payments received to date is $10,180,252

5. The total amount of the lien, after deducting all credits and offsets is $2,357 ,9'/7

6. The name of the owner of the Improvement is: Tonopah Solar Energy,LLC, including its

subsidiaries and all other relatecl or associated entities (the "Owner"), Upon information and

belief the Owner's principal address is believed tobe2425 Olympic Boulevard, Suite 500 East,

Santa Monica, Caliibrnia-, 90404. The interest of the Owner in the Improvement is as a lessee of
a leasehold estate,

7 , The name of the owner of the Land is: Bureau of Land Management ( .'BLM"). Upon

information and belief the BLM's principal address is 1340 Financial Blvd', Reno, Nevacla,

89502' 
Lir.

8. The name of the person whom the lien claimant was employed or to *¡9* the lien

claimant furnished work, material, or equipment is TRP International, Inc. ("TRP"). Upon

information and belief TRP's principal addrèss is 9550 S, Eastern Ave, Suite 253,Las Vegas,

Nevada, 89123.



('() (t

g. Terms of payment of the lien claimant's contraot: [n accordance with Nevada law but no

later than 90 days after receipt of the invoice and the approved application.

10. That the claimant herein is entitted to a reasonable attorney's fee, collections costs, bank

fees, statutory interest on tlæ amount of this lien claim, and costs incurrecl in perfecting this lien

claim. .'j.

I 1. A description of the Improvement and Land to be charged: See Exhibit'A".

In Witness WhereoÇ I/We have hereunto set my hand/our hands túis J#aay ot lMÍ4¿,
2014.

By:
- Gabriel GonzaLez



STATE OF NEVADA)
couNTY OF CLARK)

and says:

I have read the foregoing

being frrst duly sworn on oath aocording to [aw, deposes

Notice of Lien claim, know the contents thereof and stafe the same is

knowledge, except those matters stated upol information and belief,

believe them to be true.

of Claimant * Gabrfel- GonzaLez

true of
and, as

my
I

Subscribed and to beforc me this

NOTARY PUBLIC

My Commission expircs: %-

JJlauyor-IVWM&L 2014

Notice
Initials

of Lien
btr? flO'TARY PUÊLIC

TRIST^ ÞAY

ffals oF r{svlD^ . GúlalYY Ol'
tr t sotrr{{lttç.r¡¡( ll'lrt¡

t{o104{llü¡þt



EXHIBIT A

(Legal Description of the Prope*y)

Nye County Assessor Parcels: APN 012-141-01, APN 012'151-01, APN 612-141-01, APN 012-

031-04, APN 012-131-03, and APN 012-131-04

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR FOR

TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that land sítuated in the County of Nye, State of Nevada, more particularly described as

fbllows:

PARCÞL 1:

cEN-TrE LINE (NVN-08793 3)

All that proper.ty lying within Township 5 North, Range 4l East, M.D.B. & M', in the County of
Nye, State of Nevada, according to the off,cial Plat thereot described as follows:

Section 2: The SW Y4NE t/4 and the W %SEt/t:

Section 1I: The W yzNE%,the W %SÊt/a and the F YzSW %;

Section 14: TheNE %NIV Y+,the W %NW tAand theNW %SW Y';

Section 15: The E %SE % and the SW % SE %;

Section 22: The NE t/qNEYqothe W t/zNEl%, the SE % NW Yt,the E % SW tÁ,the SV/ % SW

% md the NW % SE%;

Section 27; The NE % NW % and the W YINW %;

Section 28: The SE Y4NE t/0, the E % SE % and the SW tA SE %;

Section 33: The NW YINE %;

PARCEI' 2:

soLAR ENERGY PROJECT N\rN-086292)



All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in the County of

Nye. State of Nôvada, according to the Offïcial Plat thereof, described as follows:

section33: The sE t/q,lhe B % sw '/+,\he E % sw % sw t/e,the E % se % NW t/a,thesYz

NE %, the NE %NH'/+ and the SE % NW %NE tÁ;

Section 34¡ The W /2, the SE %, the 'W 
t/2NE %, the SE YrNE 'A and the SW % NE % NE %;

Section 35: The SW % SW % NW t/c,the SW % SW %, the SE % NW % SW t/q andtheW Vz

NW%SW%.

All that property lying within Township 4 North, Range 41 East, M.D.B. & M., in the County of
Nye, State of Nevada, according to the Official Plat thereof, described as follows:

Section 2:

Section 3:

Section 4:

Lot 4 and the W % SW % N\jV %

The N %, theNÏV % SE %, the NE t/rNE Y4 SE %, the SW % NE t/o SEY4, the NIV

% SW %, SE 'A,theN % SW t/q,theN % S % SW % andthe SW % SVt/ YI-SW %;

The NE tÁ, the N % SE Yq, the E % SE % SE Y4, the NW tA SE % SE %, the NE /+

SW % SE l/4, the NE y4NE t/,SW %, theE %NW %, the E Yz ofLot4 and the

NE%SW%NW%

P.t_ßcEL 4-1:

The North one Half (N %) of the Southeast Quarter (SE %) and the Southeast Quarter (SE %) of
the Southeast Quarter (SE %) of Section 12 in Township 6 North, Range 40 East, M.D.B. 8. M,
according to the Official PIat of said Land on file in the Office of the Bureau of Land

Management.

Said land is also known as Parcel 4 of Parcel Map recorded July 25,I98A, as File No. 26731'

Nye County, Nevada Records.

PARCEL 4-2.:

Lots One (t) and Two (2) in the Northwest Quarter (NW %) of Section 18, Township 6 North,

Range 4l ÈasL M.D.B. 
'& 

M., according to the Official.Plat of said land on file in the OffÌce of
the Bureau of Land Management.



Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980 as File No,
26731, Nye County, Nevada Records.

Together with an easement for the purpose of installing and maintaining an inigation well, more

particularly described as follows:

Cornmencing at the Northeast corner of Section 13, Township 6 North, Range 40 East, M.D,B'
& M,,;

Thence South 200 fbet at the Trust Point of Beginning;

Continuing South for 50 feet;

Thence V/esterly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true poínt of beginning.

PARCEL 4.3

East Half (E t/z) of the Northwest Quarter (NW %) of Section 18, Township 6 North Range 41

East, M.D.B. &M, according of the Officiat Plat of said land on file in the Officc of the Bureau
of Land Management. 

ir, ir

Said land is also known as Parcel One (l) of Parcel Maps, recorded July 25, 1980 as File No.
2673 I,Nye County, Nevacla Records.

PARCEL 5:

All land defined as 'oservient Property," described and depicted in that certain document entitled
o'Grant of Generation Tie Easement" recorded September 14,20L1 as Document No. 772385,
Official Records, Nye County, Nevada, being a portion of the Southeast Quarter (SE 1i3), of the
Northeast Quarter CNE %) of Section 2, Township 5 North, Range 4l East, M.D.B. & M.,
according to the OffÏcial Plat thereof, EXCEPTING THEREFROM any portion conveyed to
Sierra Pacifio Power Company by a Deed recorded January l, 1981 in Book 295,Page 553 as

File No. 36411of Offìcial Records, Nye County, Nevada.

I l,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

PROIMTU MMI LLC, a Nevada
limited liability company,

Case No. 70922
District Court Case No. CV-36747

Appellant,

VS

TONOPAH SOLAR ENERGY, LLC,
A DELAWARE LIMITED
LIABILITY COMPANY; COBRA
TI{ERMOSOLAR PLANTS, INC., A
NEVADA CORPORATION; AND
TFIE INSURANCE COMPANY OF
TFIE STATE OF PENNSYLVANIA, A
PENNSYLVANIA CORPORATION, A

foreign corporation,

1

DOCKE,TING STATEMENT

Respondents

Fifth Judicial District Court, Department I, Nye County, Sr. Judge

Elliott, District Court Case No. CV-3 6747 .

Attorney Filing this Docket Statement:
Christopher H. Byrd, Etq., Nevada Bar # 1633
Brenoch R. Wirthlin, Esq., Nevada F,ar # 10282
Fennemore Craig, P.C.
300 South 4th Street, Suite 1400

Las Vegas, Nevada 89101
Telephon e: (7 02) 692-8 000
Facsimile: (702) 692-8099
Email : cbvrdlô,fclaw. com

com
Attorneys þr Appellant
PROIMTU MMI LLC, a Nevada limited liability company

)

1
TDAY/ I l 887753.2/ 034s I 4,00 13

Electronically Filed
Aug 12 2016 04:16 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 70922   Document 2016-25162
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3.

6.

Attorney(s) Representing Respondent:
V/illiam J. Wray, Esq.
Donna DiMaggio, Esq.
Holley, Driggs, 'Walch, Fine, Wray, Puzey & Thompson
400 S. 4th Street ,3rdFloor
Las Vegas, NV 89191
Telephon e: (7 02) 79 1 -03 08
Facsimile : (7 02) 7 9 | -19 12

E-mail : wwra)r@n evadafi rm. com
ddi maggio@nevadafirm.com

Attorneys þr Cobra Thermosolar Plants, Inc.
the Insurance Company of the State of Pennsylvania
and Tonopah Solar Energl, LLC

Nature of Disposition (check all that apply):

I Judgment after bench trial n Dismissal:

! Judgment after jury verdict I Lack ofjurisdiction

E Summary judgment E Failure to state a claim

E Default judgment E Failure to prosecute

tr Grant/Denial of NRCP 60(b) relief E Other (speciff):

t Grant/Denial of injunction n Divorce Decree:

fl Grant/Denial of declaratory relief ! Original I Modification

! Review of Agency determination ! Other disposition

(speciff):

Does this appeal raise issues concerning any of the following?

! Child Custody

! Venue

fl Termination of parental rights

Pending and prior proceedings in this court. List the case name

and docket number of all appeals or original proceedings presently or
previously pending before this court which are related to this appeal:

5.

2
TDAY/ I I 887 7 53.2/ 0345 l 4.00 I 3
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1. Case No. 68942. Proimtu MMI LLC, Appellant v. TRP
International, Inc., Respondent.

2. Case No. 69336. Proimtu MMI LLC, Appellant v. TRP
International, Inc., Respondent.

3. Case No. 70056. Proimtu MMI LLC, Appellant v TRP
International, Inc., Respondent.

Pending and prior proceedings in other courts: List the case name,

number and court of all pending and prior proceedings in other courts
which are related to this appeal (".9., bankruptcy, consolidated or
bifurcated proceedings) and their dates of disposition:

Nature of the action. Briefly describe the nature of the action and
the result below:

Proimtu filed this action to perfect its mechanics' lien. The suit arose

out of contract between Proimtu and TRP International, Inc.
("TRP"¡. TRP failed to pay Proimtu for all of the work on the
Crescent Dunes Thermosolar Power Plant ("Project"). Subsequently,
The Insurance Company of the State of Pennsylvania ("ICP") posted

a surety bond to remove the lien from the property. Proimtu asserted

claims against TRP, ICP, the owner, Tonopah Solar Energy, LLC
("TSE") and the general contractor, Cobra Thermosolar Plants, Inc.
("Cobra"). The district court granted summary judgment to Cobra
TSE and ICP. Proimtu appeals from that Order.

In a prior order the district court also granted TRP's Motion to
Dismiss, which the court certified as final pursuant to NRCP 54(b).
("Judgment"). Proimtu filed a Motion to Amend Judgment or

a
J

Name Number Court Disposition
CV-
3643t

Fifth
District
Court,
Nye
County

Petition to Expunge
Mechanics'Lien.
Order expunging lien
entered September 9,
2015. On appeal.

TRP International,
Inc. v, Proimtu
MMI, LLC
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Alternatively for Reconsideration ("Motion to Amend"). There was
an issue whether the Motion to Amend was timely because of the
clerk's handling of the filing. The district court ruled the Motion to
Amend was timely and indicated the court would grant the Motion to
Amend. An order granting the Motion to Amend and directing TRP
to answer has been submitted to the district court, but that order has

not been entered.

9. Issues on appeal. State concisely the principal issue(s) in this appeal
(attach separate sheets as necessary):

a Does NRS 108.2453 prohibit the enforcement of a foreign
forum selection clause in a contract for the construction of
aî to real property?
Does the public policy of Nevada render the forum selection
clause void in this case?

Did the district court err when it concluded NRS 108.2453's
prohibition against foreign forum selection clauses could
only be enforced if there was a valid lien claim?
Did the district court err when it found the forum selection
clause was mandatory not permissive?
Did the district court err by applying forum non conveniens
principles to enforce the forum selection clause, in the
absence of any evidence to support the same?

10. Pending proceedings in this court raising the same or similar
issues. If you are aware of any proceeding presently pending before
this court which raises the same or similar issues raised in this appeal,

list the case name and docket number and identifli the same or similar
issues raised:

Case No. 70056. Proimtu MMI LLC, Appellant v TRP International,
Inc., Respondent.

1L. Constitutional issues: If this appeal challenges the constitutionality
of a statute, and the state, aîy state agency, or any officer or
employee thereof is not a party to this appeal, have you notified the

b.

c.

d.

e

4
TDAY/l 1 887753.2/ 03 45 I 4.00 13
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clerk of this court and the attorney general in accordance with NRAP
44 andNRS 30.130?

tr N/A
! Yes

fl No
If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

! Reversal of well-settled Nevada precedent (identifu the case(s))
! An issue arising under the United States and/or Nevada
Constitutions
tr A substantial issue of first-impression
tr An issue of public policy
tr An issue where en banc consideration is necessary to maintain

uniformity of this court's decisions
! A ballot question

If so, explain: This Court has not addressed the effect of NRS
t08.2453 on forum selection clauses that speci$ a forum other than
Nevada. In addition, the stated public policy in NRS 108.2453, which
requires construction contract disputes to be litigated in Nevada, should not
depend on whether there is a valid mechanics' lien.

! N/A

L3. Trial. If this action proceeded to trial, how many days did the trial
last?

N/A

Was it a bench or jury trial? N/A

14. Judicial Disqualification. Do you intend to file a motion to
disquali$' or have a justice recuse him/herself from participation in
this appeal? If so, which Justice?

No

5

t9

TDAY/1 I 887753.2/03 45 I 4.00 13
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TIMELINESS OF'NOTICE OF APPEAL

1,5. Date of entry of written judgment or order appealed from

June 26,2016

Attach a copy. [f more than one judgment or order is appealed
from, attach copies of each judgment or order from which appeal
is taken.

(a) If no written judgment or order was filed in the district court,
explain the basis for seeking appellate review:

N/A

16. Date written notice of entry of judgment or order was served

June 28,2016

Was service by:

n DeHvery ! Unknown tr Mail and Email.

17. If the time for fÏling the notice of appeal was tolled by a post-
judgment motion (NRCP 50(b),52(b), or 59).

NA.

18. Date notice of appeal was filed

(a) If more than one party has appealed from the judgment or
order, list date each notice of appeal was filed and identit by
name the party filing the notice of appeal:

NA.

19. Specify statute or rule governing the time limit for fïling the
notice of appeal, €.g., NRAP 4(ø) or other

NRAP a(a)(1)

6
TDAY/l I 887753.21 0345 I 4.0013
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SUB STAI\TIVE APPEALABILITY

20. Specify the statute or other authority granting this court
jurisdiction to review the judgment or order appealed from:

NRAP 3A(bX1).

Explain how each authorify provides a basis for appeal from the
judgment or order:

NRAP 3A(bX1) permits appeal from a final judgment. Following the

granting of TRP's Motion to Dismiss and entry of Judgment, the surnmary
judgment that is now appealed adjudicated or rendered moot all of the

remaining claims in the case. The Motion to Dismiss and the finality of the

Judgment are now questionable, however, based upon the district court's
decision to grant Proimtu's Motion to Amend.

21. I,ist all parties involved in the action or consolidated actions in
the district court:

CASE NO.: CV-36747

Plaintiff:
company

Proimtu MMI LLC, a Nevada limited liability

Defendants: TRP International, Inc. ("TRP";, Cobra
Thermosolar Plants, Inc. (Cobra"), the Insurance Company of
Pennsylvania ("ICP"), Tonopah Solar Energy LLC ("TSE") and

the State of Nevada ex. rel. Nevada State Contractors' Board
("Board").

(a) If all parties in the district court are not parties to this appeal,

explain in detail why those parties are not involved in this
appeal, e.g., forrnally dismissed, not served, or other:

The district court entered two separate orders at different times: firsl

granting TRP's Motion to Dismiss and certi$'ing the Judgment as final

7
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22

and second, granting summary judgment to the remaining defendants
The timing resulted in two appeals.

The Board was served but did not appear. The claim against the
to pay over the bond of TRP was dismissed, however, by the
granting TRP's Motion to Dismiss, which order is now going to be

aside by the district court.

Give a brief description (3 to 5 words) of each party's separate
claims, counterclaims, cross-claims or third-party claims, and the
date of formal disposition of each claim.

Proimtu pled the following claims

1. Breach of contract against TRP, the party that hired Proimtu for
the project;
2. Violation of prompt payment provisions of NRS Chapter 624
against TRP;
3. Breach of the covenant of good faith and fair dealing against
TRP;
4. Negligent misrepresentation against TRP;
5. Unjust enrichment against TRP, Cobra, the general contractor
and TSE, an owner;
6. Quantum meruit cardinal change against TRP;
7. Recovery of TRP's bond from the Board; and
8. Recovery from the bond posted to release the property from the

lien against ICP.

Cobra and TSE brought a crossclaim against TRP for the following:

Breach of contract;
Breach of the covenant of good faith and fair dealing;
Implied indemnity; and
Equitable indemnity.

1

2
aJ

4

ilt

8
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23. Did the judgment or order appealed from adjudicate ALL the
claims alleged below and the rights and liabilities of ALL the parties to
the action or consolidated actions below?

Yes

No

24. If you answered 66No" to question23, complete the following:

(a) Speci$, the claims remaining pending below:

Following the granting of TRP's Motion to Dismiss and entry of
Judgment, the summary judgment now appealed adjudicated or
rendered moot all of the remaining claims in the case. However, the
district court intends to reconsider the Motion to Dismiss and allow
the case to proceed against TRP and the Board; but that order has not
been entered.

(b) Speciff the parties remaining below

TRP and the Board will be parties when the district court enters the
order granting Proimtu's Motion to Amend.

(c) Did the district court certifu the judgment or order appealed
from as a final judgment pursuant to NRCP 54(b)?

Yes

No

(d) Did the district court make an express determination, pursuant
to NRCP 54(b), that there is no just reason for delay and an

express direction for the entry ofjudgment?

tr Yes

trNo
25. If you answered 66No" to any part of question 24, explain the

!
tr

9
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basis for seeking appellate review (e.9., order is independently
appealable under NRAP 3A(b)):

NRAP 3A(b)(1) permits appeal from a final judgment. In
conjunction with the granting of TRP's Motion to Dismiss and entry
of the Judgment, the summary judgment appealed from in this appeal

adjudicated or rendered moot all of the remaining claims in the case.

The finality of the order granting summary judgment is now
questionable, however, based upon the district court's decision to
grant Proimtu's Motion to Amend the TRP Judgment.

26. Attach copies of the last-filed version of all complaints,
counterclaims, and/or cross claims filed in the district court, any tolling
motion, the order challenged on appeal and written notice of entry for
any attached orders.

,See Exhibit 1.
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VERIFICATION

I declare under penalty of perjury that I have read this docketing

statement, tha1- the information provided in this docketing statement is true

and complete to the best of my knowledge, information and belief, and that I

have attached all required documents to this docketing statement.

Name of Appellant:

Proimtu MMI, LLC

Dated this I 2 day of August,
20t6.

State and county where
signed:
Clark County, Nevada

Name of counsel of record:

Christopher H. Byrd, Etq., NV Bar # 1633

Brenoch R. Wirthlin, Etq., NV Bar #

r0282
Fennemore Craig, P.C.
300 South 4th Street, Suite 1400

Las Vegas, Nevada 89101
Telephon e: (7 02) 692- 8000
Facsimile (702) 692-8099
Email: cbvrdlDfclaw.com

bwirth I i nfÐ.fcl aw. c om

S of counselo record
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States Mail, first class, postage prepaid, addressed as follows:

Becky A. Pintar, Esq.
Bryan L. Albiston, Esq.
Pintar Albiston LLP
6053 S. Fort Apache Road, Suite 120

Las Vegas, NV 89148
Attorneys þr TkP International, Inc.

TDAY/1 I 887753.21 0345 | 4.00 13
T2

Nevada Supreme Court on the -[â%", of Augus t, 2016 and was

CERTIFICATE OF SERVICE

I hereby certi$z that this document was filed electronically with

electronically in accordance with the Master Service List and via the

William J. Wray, Esq.
Donna DiMaggio, Esq.
Holley, Driggs, Walch, Fine,
'Wray, Puzey & Thompson
400 S. 4th Street, 3'd Floor
Las Vegas, NV 89191
Attorneys for Cobra Defendants

An employe F P.C.
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TABLE OF CONTENTS OF EXHIBITS
TO DOCKETING STATEMENT

Exhibit Description

1A Comolaint-Exemot from Arbitration Action Concernine Title
to Rdal Estate Pui'suant to NAR3(a) dated May 7,2015 -

First Amended Complaint Exempt from Arbitration Action
Concerning Title to Real Estate Þursuant to NAR3(a) dated
July 10, 2ú5

1B

1C Defendant The Insurance Companv of Pennsylvania's Answer
to Plaintiff Proimtu MMI LLC's Complaint dated August 12,
20t5

1D Defendants Tonopah Solar Energv, LLC and Cobra
Thermosolar Plants, Inc.'s Answer tõ'Plaintiff Proimtu MMI
LLC's First Amended Complaint and Crossclaim against TRP
International, Inc. dated Auþust 17 ,2015

1E Notice of Entrv of Order Grantins Defendants Tonopah Solar
Enersv. LLC: Cobra Thermosõlar Plants Inc. ãnd The
hsur"dnce Comoanv of the State of Pennsvlvania's Motion for
Summary Judgñrenl dated June 27,2016


