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1 Las Vegas, Nevada - Wednesday, June 3,2015,9:11 a.m.2 *****
3 DISCOVERY COMMISSIONER: Estate of Jane Doe.

4 MR. MURDOCK: Good morning, Your Honor. Rob Murdock, on behalf of Plaintiff

5 DISCOVERY COMMISSIONER: Good morning.

6 MR. SILVESTRI: Good morning, Your Honor. Jim Silvestr, here on behalf of

7 American Nursing Service.

8 MS. HALL: Good morning, Your Honor. Heather Hall, on behalf of Steven Farer.

9 MS. BROOKHYSER: Good mornng, Your Honor. Amanda Brookhyser, also on

10 behalf of American Nursing Services.

11 MR. BEMIS: Good morning, Your Honor. John Bemis, on behalf of Valley Health

12 System and UHS.

13 DISCOVERY COMMISSIONER: Good morning. So I do have some preliminary

14 questions, but before we star, let me tell you what tliis motion is not going to be about today,

15 or what this hearing is not going to be about today. It's not going to be about whether Mr.

16 Bemis and his firm should be disqualified because that's an appropriate motion to be made

17 before the District Court Judge. It's not going to be about whether the nurses should or

18 should not have answered questions durng depositions because I don't have a motion to

19 compel in front of me.

20 The issue that concerns me in this paricular case is the failure to disclose and

21 whether or not the failure to disclose the identity of the nurses who had information about

22 Mr. Farmer prior to this case being filed is at such a level to warant Rule 37 sanctions, and,

23 of course, in order to determine that, there are some issues I need to have answered. But we

24 also need to look at whether or not it was prejudicial to the Plaintiff.

25 What concerns me -- and when I looked at everything and I read things several
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

times, I went back and I looked at the original joint case conference report and the

disclosures. What concerns me in this paricular case is the opposition I received from the

hospital doesn't even deal with the issue. It deals with a -- what I really perceive, with all

due respect, is a nonissue. The nurse's deposition was taken. There was difficulty

scheduling it. If I impose Rule 37 sanctions for every time a Plaintiff doesn't show up or a

party doesn't show up at a deposition, Barbara Buckley might appreciate me, but the reality

is that that's not what we do. That's not what I do. That's not what we're supposed to do.

We're actually supposed to look at what happened and try to figure out if sanctions are

waranted under the facts and circumstances of this case.

So having said that, there are thee nurses, hospital employees, either former or

curent -- not quite sure on the status of all of these individuals, but the thee that I came up

with were Christine Murray, and that's a C-H, Margaret Wolfe, W-O-L-F-E, Renado

Sumera, S-U-M-E-R-A. Those are the thee that, at least to my -- from my review, were the

thee that were not disclosed initially as part of the initial disclosures. And are there any

15 other nurses that I'm missing?

16 rv. MURDOCK: I don't know yet 'cause I keep finding things out seemingly daily.

17 DISCOVERY COMMISSIONER: Okay. But those three--

18 MR. MURDOCK: I don't know. Those three, yeah.

19 DISCOVERY COMMISSIONER: -- are the ones that 1--

20 MR. MURDOCK: Oh, yeah. They're the --

21 DISCOVERY COMMISSIONER: -- I am presuming form the basis of your motion.

22 MR. MURDOCK: Absolutely.

23 DISCOVERY COMMISSIONER: So reading through everyhing, I don't know

24 about Mr. Sumera, but Ms. Wolfe and Ms. Muray gave statements to Metro, is that right?

25 MR. MURDOCK: That's correct.
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1 DISCOVERY COMMISSIONER: Okay. And the statements that they gave to Metro

2 were made on or about May 30th of 2008, is that correct?

3 MR. MURDOCK: Ms. Wolfe was May 30th. I believe Ms. Murray was several days

4 before. I think it was -- might have been --

5 DISCOVERY COMMISSIONER: So on or about --

6 MR. MURDOCK: Yeah.

7 DISCOVERY COMMISSIONER: -- a little earlier than May 30th?

8 MR. MURDOCK: Yeah, yeah. I think it might have been the 16th or 17th.

9 DISCOVERY COMMISSIONER: Okay. And that would be 2008.

10 MR. BEMIS: That is correct.

11 DISCOVERY COMMISSIONER: Just checking.

12 MR. MURDOCK: Yeah.

13 DISCOVERY COMMISSIONER: And even though their statements were taken at

14 tlie end of May in 2008, from my review of the materials, it appears that their k.1Jowledge of

15 events involving Mr. Farer were from the months of February and March of 2008 or

16 thereabouts.

17 MR. MURDOCK: Well, I would say --

18 MR. BEMIS: Sometime prior to--

19 MR. MURDOCK: Yeah.

20 MR. BEMIS: -- May 16th--

21 MR. MURDOCK: Right.

22 MR. BEMIS: -- of 2008.

23 MR. MURDOCK: Right.

24 DISCOVERY COMMISSIONER: Yeah, sometime prior to the date of May 16th,

25 2008, which is the date of this event. I mean, the statements were made after, but the events
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,
i 1 and the knowledge--

2 MR. MURDOCK: Well before.

3 DISCOVERY COMMISSIONER: -- the nurses had about Mr. Farer were before

4 the events that gave rise to this lawsuit, correct, and that's not in dispute.

5 MR. BEMIS: Well--

6 MR. MURDOCK: That is correct.

7 MR. BEMIS: -- that's not -- it's not completely correct, but it's very close because

8 it's the--

9 DISCOVERY COMMISSIONER: Okay. Tell me how it's incorrect.

10 MR. BEMIS: It's a companion case that it gave rise to, the events that give rise to.

11 DISCOVERY COMMISSIONER: Oh, okay.

12 MR. BEMIS: Because this came at months after, a month or two after this is the

13 allegation that came forward.

14 DISCOVERY COMMISSIONER: Okay. Well--

15 MR. BEMIS: I mean, it's splitting hairs.

16 DISCOVERY COMMISSIONER: -- that's not helpful to you. Let me tell you why.

17 This is a notice issue.

18 Does your client understand that they are not being sued for the acts of Mr.

19 Farmer? They're being sued for their own acts.

20 MR. BEMIS: They do, Your Honor.

21 DISCOVERY COMMISSIONER: Okay. And what do those acts consist of?

22 Whether or not they had knowledge that a reasonable person would not have kept on -- Mr.

23 Farmer on the payroll or kept him in the hospital? I understand he was actually employed

24 though an independent nursing agency that went into bankptcy. But having said that,

25 that's really the issue, right?
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1 MR. BEMIS: That is correct.

2 DISCOVERY COMMISSIONER: Okay. So the hospital has to look at its own

3 alleged negligence in this case. What did we do that perhaps was improper, giving rise to

4 this lawsuit? That has to be what you're thinking.

5 MR. BEMIS: Sure.

6 DISCOVERY COMMISSIONER: So we have an employee, right? It's Mr. Farmer,

7 or I understand there's a dispute there, but Mr. Farmer's working at CentenniaL.

8 MR. BEMIS: Correct.

9 DISCOVERY COMMISSIONER: He is the one whose conduct is at issue, right?

10 MR. BEMIS: That is correct.

11 DISCOVERY COMMISSIONER: And the thee statements -- or two statements at

12 least that were given -- I apologize -- Ms. Murray and Ms. Wolfe, their statements concern

13 Mr. Farmer, right?

14 MR. BEMIS: That is correct.

15 MR. MURDOCK: Yes.

16 DISCOVERY COMMISSIONER: Okay. They just concerned a different patient.

17 MR. MURDOCK: Well--

18 DISCOVERY COMMISSIONER: Allegedly, right? Well, we don't know?

19 MR. MURDOCK: Well, they concerned multiple patients.

20 DISCOVERY COMMISSIONER: Right.

21 MR. MURDOCK: Yes.

22 DISCOVERY COMMISSIONER: Okay. That's right because there was an elderly

23 woman as well as the --

24

25

MR. MURDOCK: Right.

DISCOVERY COMMISSIONER: -- patient in the other lawsuit.

J
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'\ 1 MR. MURDOCK: Right, and Ms. Wolfe was talkng about a bunch of other patients,

2 and Mr. Sumera told her to watch out 'cause he was overly attentive with female patients.

3 DISCOVERY COMMISSIONER: So sometime prior to the events that gave rise in

4 this case the nurses who were, in fact, employees of the hospital had information about Mr.

5 Farmer.

6 MR. MURDOCK: Yes.

7 DISCOVERY COMMISSIONER: And I believe, if I read your caption correctly, tha

8 Mr. Farmer is a Defendant in this case.

9 MR. MURDOCK: Yes.

10 DISCOVERY COMMISSIONER: And since we're concerned about the acts of Mr.

11 Farmer, and from a logical prospective, of course those acts wouldn't involve this Plaintiff

12 because those acts happened before, right?

13 MR. MURDOCK: Yes.

14 DISCOVERY COMMISSIONER: Notice. It's notice. That's the problem.

15 Now, then the issue is, well, what's the prejudice? I didn't see that articulated

16 very well. I know you think -- Mr. Murdock, you're looking at me, like, well, of course you

17 should understand that. Well, why don't you articulate it? What's the prejudice?

18 MR. MURDOCK: Let me articulate it. First of all, we've been litigating this case

19 since 2009.

20 DISCOVERY COMMISSIONER: I understand. What's the prejudice for the

21 delayed disclosure? Come on. I can -- I know what it is. Articulate it. What is it?

22 MR. MURDOCK: Well, we've taken all these depositions. I wouldn't have had to

23 do that.

24 DISCOVERY COMMISSIONER: Maybe.

25 MR. MURDOCK: We filed motions for summary judgment. They misled the Cour
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1 about that, so we had to --

2 DISCOVERY COMMISSIONER: Well, let me tell you--

3 MR. MURDOCK: -- fie yet another motion for summary judgment.

4 DISCOVERY COMMISSIONER: All right. Okay. So you had to do motion work.

5 You had to take --

6 MR. MURDOCK: Yeah.

7 DISCOVERY COMMISSIONER: -- depositions that you might not otherwise have

8 taken because --

9 MR. MURDOCK: Right.

10 DISCOVERY COMMISSIONER: -- you would be able to what -- get a ruling as a

11 matter of law --

12 MR. MURDOCK: Right, but also --

13 DISCOVERY COMMISSIONER: -- that they had notice?

14 lViR. MURDOCK: -- memories fade. Mr. Sumera--

15 DISCOVERY COMMISSIONER: That's right.

16 MR. MURDOCK: Mr. Sumera developed amnesia at his deposition.

17 DISCOVERY COMMISSIONER: That's the problem.

18 MR. MURDOCK: Yeah.

19 DISCOVERY COMMISSIONER: That's the prejudice. Everybody understand that?

20 That's why late disclosure of a witness -- in this case like seven years late or more -- is a

21 problem. And it may not even be the substance of the testimony that's the problem. It's the

22 fact that memories fade, and now we have a situation where we can't go back in time, unless

23 someone's developed a time machine, and find out exactly what they knew, the details of

24 their observations, which we don't have, and, of course, details help you with credibilty, to

25 know what happened. So that's the prejudice, and it's significant. It's a significant
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-\! 1 prejudice.

2 Now, these nurses were not identified in the 16.1.

3 MR. MURDOCK: No, they weren't.

4 DISCOVERY COMMISSIONER: This case was fied more than a year later, so

5 August 2009 --

6 MR. MURDOCK: Yes, it was.

7 DISCOVERY COMMISSIONER: -- I think, something like that.

8 MR. MURDOCK: It was.

9 DISCOVERY COMMISSIONER: Okay. So the statements, the identity of the

10 nurses, were all known prior to that time?

11 MR. BEMIS: The statements were not known, Your Honor, because those were

12 given to the police, and we did not have access to the police fie.

13 DISCOVERY COMMISSIONER: Did you know that the nurses, your employees,

14 gave statements to the police, even though you didn't know the substance of those

15 statements?

16 MR. BEMIS: We knew certain ones did. Certain ones we did not know.

17 DISCOVERY COMMISSIONER: Okay.

18 MR. BEMIS: We did not know Ms. Wolfe's because she went and contacted the

19 police herself, as she testified to.

20 DISCOVERY COMMISSIONER: Did you know about Ms. Murray?

21 MR. BEMIS: I don't recall that. I can take a look, but I do believe that Ms.

22 Murray's -- the substance of her statement -- was different than information she had

23 provided.

24 DISCOVERY COMMISSIONER: Well, I'm not sure --

25 MR. MURDOCK: She testified that she --
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J 1 DISCOVERY COMMISSIONER: -- that's the Plaintiffs' problem. So--

MR. MURDOCK: And he -- just --

DISCOVERY COMMISSIONER: -- you were never told by Metro prior to August

2

3

4 of 2009 as to who gave statements, not the substance of their statements, but who gave

5 statements to them?

6 MR. BEMIS: It was --

7 DISCOVERY COMMISSIONER: Be really careful how you answer ths question.

8 MR. BEMIS: It was an ongoing investigation from everything that we were

9 prevented from getting from Metro with --

10 DISCOVERY COMMISSIONER: That's not --

11 MR. BEMIS: -- both cases--

12 DISCOVERY COMMISSIONER: That's not my question. Was the hospital aware,

13 prior to 2009, who the nurses were that gave statements to Metro?

14 MR. BEMIS: Not all of 'em, no.

15 DISCOVERY COMMISSIONER: Okay. But you were aware that some statements

16 were given by your nursing staff.

17 MR. BEMIS: That is correct.

18 MR. MURDOCK: Well, and, Your Honor, he also met with Mr. Sumera virally, I

19 think, within a week of the incident. Mr. -- that's what Mr. Sumera testified to, that he met

20 with Mr. Bemis and one other or two other unknown or unidentified people. I don't know

21 about that conversation. I don't know what Mr. Sumera told him. If Mr. Sumera told him

22 everyting that Ms. Wolfe said that Mr. Sumera said, clearly they have knowledge.

23 DISCOVERY COMMISSIONER: Prior to August of 2009 did the hospital staff

24 either independently and/or in the presence of counsel meet with Ms. Muray, Ms. Wolfe,

25 or -- and Mr. Sumera?
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-~j 1 MR. BEMIS: I have to look at that because that was -- predates my time at the firm.

2 DISCOVERY COMMISSIONER: Okay. But Mr. Murdockjust said that the hospit

3 did meet with Mr. Sumera.

4 MR. BEMIS: That, to my understanding, that's probably correct.

5 MR. MURDOCK: Well, and Ms. Murray testified that she met with the director of

6 nursing who had the statement, who had her police statement, and they went over it together.

7 DISCOVERY COMMISSIONER: Okay. But I think Ms. Wolfe also indicated she

8 complained to --

9 MR. MURDOCK: She did.

10 DISCOVERY COMMISSIONER: -- someone at the -- her temporar -- well, wasn't

11 it Mr. Sumera too?

12 MR. MURDOCK: Yeah. Well, Mr. Sumera came to her, and then that night of the

13 incident, she went back to Sumera, and then she also told her other -- I guess the on call or

14 whatever they call that above her that night as well.

15 DISCOVERY COMMISSIONER: Was there a quality assurance meeting on this

16 issue?

17 MR. BEMIS: I believe so, Your Honor.

18 DISCOVERY COMMISSIONER: Do you know when it happened?

19 MR. BEMIS: I believe it happened shortly after the--

20 DISCOVERY COMMISSIONER: Incident?

21 MR. BEMIS: Think so.

22 DISCOVERY COMMISSIONER: So sometime in 2008 --

23 MR. BEMIS: That is correct.

24 DISCOVERY COMMISSIONER: -- prior to August of 2009.

25 MR. BEMIS: That is correct.
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1 DISCOVERY COMMISSIONER: Do you know if these individuals had any input

2 into that meeting?

3 MR. BEMIS: I do not know that.

4 DISCOVERY COMMISSIONER: Do you have a way of finding out?

5 MR. BEMIS: I do.

6 DISCOVERY COMMISSIONER: See, here's the problem. Mr. Murdock, I know

7 the Rule 37 solution that you want, but, quite candidly, I think it's probably cleaner just to

8 stre an answer, but in order to do that, you'd have to have an evidentiar hearng to

9 determine whether or not it's intentional. And, quite candidly, that's a hearing I'm going to

10 defer to the Distrct Court Judge because of the facts and circumstances of the case since it

11 may, in fact, require almost a mini trial, and I don't want to be in the position of doing that

12 and then having the Judge have to redo it.

13 MR. MURDOCK: I understand.

14 DISCOVERY COMMISSIONER: However, having said that, I am dismayed when I

15 look back at the 16.1 disclosure and I see the identity of multiple nurses, and these

16 individuals are not listed; why not?

17 MR. BEMIS: I can't give you a good answer, Your Honor. The only answer I can

18 give you is at that time not all the identities were known.

19 DISCOVERY COMMISSIONER: Okay. Even though they taled to the charge

20 nurses, even though you indicated to me that Ms. Murray's statement was different than wha

21 she told you all, which I'm assuming was prior to 2009?

22 MR. BEMIS: That is correct.

23 DISCOVERY COMMISSIONER: Unless you can find some information for me that

24 suggests that the identity of Ms. Murray, Ms. Wolfe, and Mr. Sumera were not known at the

25 time that you made your initial disclosures, there is a significant problem here.
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MR. BEMIS: Understood, Your Honor.

DISCOVERY COMMISSIONER: So there is also the issue I guess of the CD from

the Public Defender's Office that had the statements contained on that CD, is that right?

MR. MURDOCK: That's correct.

DISCOVERY COMMISSIONER: And that CD was initially given I think many

years ago to someone, was it not? Was it given to Mr. Farmer's counsel?

MR. MURDOCK: It was, Your Honor.

DISCOVERY COMMISSIONER: And that's the one Ms. Hall just found --

MR. MURDOCK: Yes.

DISCOVERY COMMISSIONER: -- in her materials?

MR. MURDOCK: Yes.

DISCOVERY COMMISSIONER: And the statements are on there, is that right?

MR. MURDOCK: They are.

DISCOVERY COMMISSIONER: Have we -- I mean, I think you indicated that

there may be more nurses and individuals that you come across.

MR. MURDOCK: Sure.

DISCOVERY COMMISSIONER: But have you been able to depose, Mr. Murdock,

all the nurses that you know of right now --

MR. MURDOCK: Yes. And--

DISCOVERY COMMISSIONER: -- that had some knowledge of Mr. Farmer?

MR. MURDOCK: Well, let me put it this way. Yes, and I've noticed a whole bunch

of other depositions, so those should -- they're proceeding here within the next month.

DISCOVERY COMMISSIONER: When you deposed Ms. Muray and Ms. Wolfe --

and I did look at the depositions, but I just want to make sure it's clear -- did both of them

indicate that they had spoken to hospital personnel, or officials, or their supervisors at least,
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1 prior to August of 2009?

2 MR. MURDOCK: Oh, yeah. Oh, yeah, absolutely.

3 (The Commssioner and the Clerk conferrng off record - not transcribed)

4 DISCOVERY COMMISSIONER: Mr. Murdock, we're having difficulties with our

5 sound system.

6 MR. MURDOCK: Absolutely.

7 DISCOVERY COMMISSIONER: The -- if you can just speak up a little bit, that

8 would be very helpful for us.

9 MR. MURDOCK: Absolutely.

10 DISCOVERY COMMISSIONER: Thank you so much.

11 THE CLERK: Are your speakers on as well 'cause it doesn't sound like --

12 DISCOVERY COMMISSIONER: It doesn't sound like mine are on either?

13 THE CLERK: -- it did the other day.

14 THE MARSHAL: The lights are on.

15 (The Commssioner and the Clerk conferrng off record - not transcribed)

16 DISCOVERY COMMISSIONER: Well, isn't this lovely. All right. So can everyone

17 hear now?

18 THE RECORDER: I can't hear you.

19 DISCOVERY COMMISSIONER: You cannot hear me at all?

20 THE RECORDER: I can hear you, but --

21 DISCOVERY COMMISSIONER: Not with those?

22 THE RECORDER: -- the recording won't hear you if I can't hear through this.

23 DISCOVERY COMMISSIONER: You know, there's one case that's always a

24 problem, and no matter how hard we try, and no matter who touches the case, it seems like

25 the problems keep increasing. I hope we can get a recording of to day's hearing. Don't think
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1 so? You're all witnesses out there. We may have to take a break. Sorry about that. We

2 may have to call IT.

3 THE CLERK: I think it -- they should be checked. I don't know. You don't sound

4 the same as you did the other day. There was kinda like an echo that --

5 DISCOVERY COMMISSIONER: Okay.

6 THE CLERK: -- we could tell the speaker was on, and I don't hear that today, so.

7 DISCOVERY COMMISSIONER: I really apologize. Why don't you gentlemen

8 have a seat. I'm going to see if we can get IT here to check our recording system because I

9 have to get a transcript.

10 (Proceeding recessed at 9:29 a.m.)
11 (Proceeding resumed at 9:32 a.m.)

12 DISCOVERY COMMISSIONER: We're going to proceed. We believe we have a

13 recording.

14 MR. MURDOCK: Okay.

15 DISCOVERY COMMISSIONER: And as soon as IT comes, then we'll give them

16 the opportnity to try to figure it out. I'd just like everyone to speak as loudly as possible

17 into the mics. I'll try to do the same.

18 MR. MURDOCK: Okay.

19 DISCOVERY COMMISSIONER: All right. So where were we? We had --

20 MR. MURDOCK: Stre their answer.

21 DISCOVERY COMMISSIONER: I'm about ready to strike their answer, okay, well,

22 see, it's good that I had the opportunity to step off the bench for a minute. I can't stre an

23 answer without an evidentiary hearing.

24 MR. MURDOCK: I understand.

25 DISCOVERY COMMISSIONER: But I don't have a good explanation as to why the

/_/
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names of those nurses were not disclosed because I think a monetay sanction is appropriate.

The other sanction that I think is appropriate, without being able to do more because I have

to defer the further sanctions, including you want some ruling on foreseeabilty, but I do

think just strng the answer is cleaner probably, but that would -- that requires an

evidentiary hearg and one that I cannot -- that I am choosing to defer to the Judge.

MR. MURDOCK: I understand.

DISCOVERY COMMISSIONER: But what I am contemplating doing is providing

monetary sanctions for the late disclosure as well as I would recommend to the Distrct Cour

Judge that they admit the statements of the nurses without -- that he admits those statements

without the necessity of foundation, that they come in fully, that the hearsay cannot be an

objection, and there can't be any objections to the recorded statements because those

statements are the best information we have at or near the time of the events.

MR. MURDOCK: The only issue -- I have no problem with that. The only problem

14 is the Mr. Sumera issue.

15 DISCOVERY COMMISSIONER: Okay.

16 MR. MURDOCK: And that's the --

17 DISCOVERY COMMISSIONER: Talk about that.

18 MR. MURDOCK: -- that's the one -- he's the guy that had amnesia and doesn't

19 remember anything. Now, he testified that, you know, it's possible he told Nurse Wolfe this,

20 but he's not sure, things like that. So, you know, that's really where the prejudice to us lies,

21 and what we would request is that Your Honor recommend strking the answer or at least

22 recommend having an evidentiary hearng regarding strng the answer in addition to what

23 Your Honor has already done.

24 DISCOVERY COMMISSIONER: The problem is I really would like some

25 confirmation, and maybe I have enough. Maybe I have enough, but I don't really have a
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1 good explanation as to why those names weren't disclosed, and I'm pretty confdent that they

2 were known.

3 Mr. Bemis.
4 MR. BEMIS: I don't believe that all of them were known at that time, but I do

5 believe that there were some that were known.

6 DISCOVERY COMMISSIONER: How about the three that we're worried about

7 today -- Murray, Wolfe, and Sumera?

8 MR. BEMIS: Murray for sure, Wolfe is a possibilty, and Sumera is a possibilty as

9 well. I think Sumera was known at the time I believe.

10 DISCOVERY COMMISSIONER: And there's actual knowledge and there's should

11 have known, and clearly you're giving information to -- the nurses gave information to their

12 superiors, so.

13 MR. MURDOCK: They did.

14 DISCOVERY COMMISSIONER: Yeah. There was a approximately -- what--

15 seven-year delay?

16 MR. MURDOCK: Six-year.

17 DISCOVERY COMMISSIONER: Six-year delay. We're talking the three of them.

18 MR. MURDOCK: Yes.

19 DISCOVERY COMMISSIONER: We don't know exactly what they knew, but the

20 hospital did know that it involved Mr. Farer, correct?

21 MR. MURDOCK: Yes.

22 MR. BEMIS: That would be correct, that they had some sort of interaction with him.

23 DISCOVERY COMMISSIONER: Some sort of inappropriate interaction?

24 MR. BEMIS: Interaction as in they worked with him, and I know that--

25 DISCOVERY COMMISSIONER: Well, it couldn't have been positive if he was
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...\j 1 taken off to jail, right, and arested?

2 MR. BEMIS: That's an assumption that could be made.

DISCOVERY COMMISSIONER: Is it an assumption that could be made or is it a

fact that was known by the hospital?

MR. MURDOCK: It's a fact.

3

4

5

6 MR. BEMIS: I disagree with saying that it's a fact that they knew that Mr. Farer

7 had done inappropriate thngs other than the statement that Ms. Wolfe made, which was not

8 known to the facility at the time.

9 DISCOVERY COMMISSIONER: Okay. I'm going to do a thousand dollars a year

10 for six years for each; that's $18,000 sanction, and half of it wil be to Barbara Buckley's

11 Legal Aid Center, and half of it wil go to the Plaintiffs in the form of attorney's fees and

12 costs to offset the additional work that had to be done to figure out these witnesses as well as

13 to proceed forward. The intentional conduct and whether or not more progressive sanctions

14 are warranted or required under Rule 37 I'm deferring to the District Cour Judge. I wil

15 indicate, and my recommendation wil be, that an evidentiary hearng be conducted to

16 determine if case termnating sanctions are appropriate based on the conduct of failng to

17 disclose the witnesses and whether or not that was intentional to be able to thwar the

18 discovery process in this case and hinder the Plaintiff in discovering the facts that are

19 relevant.

20 MR. MURDOCK: Thank you.

21 DISCOVERY COMMISSIONER: As well as what I would consider to be a failure to

22 let the Court know what was going on in the case, a failure to disclose witnesses. It's a

23 pretty serious issue. I'm just not sure that really sunk in completely.

24 And, finally, I'm going to recommend that the witness statements that were

25 taken at or near the time of the events be admitted into evidence without restrction, both as
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1 to substance and as to form, so the jury can read those statements, and I believe they are

2 recorded, so there should be recordings as well.

3 MR. MURDOCK: There should be, Your Honor.

4 DISCOVERY COMMISSIONER: And so I would ensure that that covers both.

5 MR. MURDOCK: Okay.

6 DISCOVERY COMMISSIONER: Okay?

7 MR. MURDOCK: Thank you, Your Honor.

8 DISCOVERY COMMISSIONER: Mr. Murdock is going to prepare my Report and

9 Recommendations. He's going to ru it by all counsel to approve as to form and content. I

10 wil have one little caveat here. .If the hospital can prove to me sufficiently -- because these

11 are -- this is actually a question that should have been answered in the brief. I don't know

12 what was answered in that opposition, nothing that was really germane today. But if they

13 can prove to me, with a degree of probabilty, that they did not have knowledge of Ms.

14 Wolfe or Mr. Sumera prior to the filng of the case conference report--

15 MR. MURDOCK: Ms. Murray --

16 DISCOVERY COMMISSIONER: -- in two thousand -- I'm sorr. Ms. Murray?

17 I'm sorr.

18 MR. MURDOCK: Wolfe, Sumera, and Murray.

19 DISCOVERY COMMISSIONER: Yeah, well, they knew about Murray. They've

20 already admitted that.

21 MR. MURDOCK: Okay. Okay.

22 DISCOVERY COMMISSIONER: So it's Wolfe or Sumera.

23 MR. MURDOCK: Okay. Thank you.

24 DISCOVERY COMMISSIONER: If they can prove to me that they had absolutely

25 no knowledge about these two nurses from whatever sources you can confirm and look at,
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then I may reconsider reducing that amount, but I wouldn't hold my breath because I think

it's clear from what I have been able to review that this information was known to the

hospital, maybe not the actual substance of the statements, but that's not the test. And read

Rule 16.1, it's have knowledge about, and clearly these individuals had knowledge about Mr.

Farmer, and clearly that was known before the filng of the case conference report;

sufficiently they should have been disclosed. And this is not a Fifth Amendment issue. It's

not a privileged issue. It's none of that. These nurses should have been disclosed.

All right. That's all for today.

MR. MURDOCK: Than you, Your Honor.

DISCOVERY COMMISSIONER: Nothing furter. I do need my Report and

Recommendation in ten days.

MR. MURDOCK: Wil do.

DISCOVERY COMMISSIONER: And the status check for that wil be?

THE CLERK: June 26 at 11.

MR. MURDOCK: Thank you, Your Honor.

DISCOVERY COMMISSIONER: Thank you.

(Proceeding concluded at 9:41 a.m.)

* * *

ATTEST: I do hereby certify that I have truly and correctly transcribed the audio-
video recording of this proceeding in the above-entitled case.~~

FRANCESCA HAAK
Court RecorderlTranscriber
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) IN THE SUPREME COURT OF THE

STATE OF NEVADA
2

V ALLEY HEALTH SYSTEM, LLC, a3 Delaware limited liabilty company,
d//a CENTENNL IDLS4 HOSPITAL MEDICAL CENTER and

5 UNIVRSAL HEALTH SERVICES,
INC., a Delaware corporation,

Petitioners,

Supreme Court CaseNo.: Electronically File
- Apr 292015 08:4 a.m.

Tracie K. Lindem n

District Court No. Clerk of Supreme Court
09-A-595780-C

Dept. II

6

7

vs.
8

EIGHTH JUDICIAL DISTRICT
9 COURT OF THE STATE OF

NEV ADA, IN AND FOR THE10 COUN OF CLAR, and THE
HONORALE RICHA F. SCOTTI,

11

12
Respondents,

and
13

AMRICAN NUSING SERVICES,14 INC'j a Louisiana corporation; ESTATE

ie¡ OF AN DOE, by and through its
. S)2ecial Administrator, Misnr Peterson;

16. STEVEN DALE FARR, an
individual; DOES I throJIgh X,

17 inclusive; and ROE CORPORATIONS
I through X, inclusive,

18

19
Real Parties in Interest.

20
PETITIONERS VALLEY HEALTH SYSTEMrLCh d/b/a CENTENNIAL
HILLS MEDICA CENTER'S AND UNIvERA tlEALTH SERVICES,

INC.'S PETITION FOR WRIT of MANDAMUS AND/OR WRIT OF
PROHIBITION

MICHAL E. PRANGLE, ESQ.
Nevada Bar No. 8619
JOHN F. BEMIS ESQ.
Nevada Bar No. 9509
HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Drive, Suite 200
Las Vegas, Nevada 89144
Attorneys for Petitioners Valley Health System,

LLC, albia Centennial Hills Hospital Medica
Center and Universal Health Services, Inc.

21

22

23

24

25

26

27
4810.6907-6259. v. 1

28
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J NRAP 26.1 DISCLOSURE

2 The undersigned counsel of record certifies that the following are person
3

and entities as described in NR 26.1(a) and must be disclosed.
4

5 representations are made in order that the judges of this Court may evaluat

6
possible disqualification or recusaL.

7

s Petitioner V ALLEY HEALTH SYSTEM, LLC, d//a CENTENNA

9 HILLS HOSPITAL MEDICAL CENTER is a Delaware Limited Liabil

10

Company that is wholly-owned and operated by UHS OF DELA WAR, INC.,
ii

12 Delaware Corporation that is the management company for Co-Petitioner

13

UNVERSAL HEALTH SERVICES, INC., also a Delaware Corporation and
14

15 holding company that is a wholly-owned subsidiary UNIVERSAL HEAL T

16 SERVICES, a publicly-held company that owns 10% or more of petitioners' stock.

17

is
UHS is a registered trademark of UHS of Delaware, Inc., the managemen

19 company for Universal Health Services, Inc. and a wholly owned subsidiary 0

PA0364



\
j Petitioners, VALLEY HEALTH SYSTEM, LLC, a Delaware limite

2 liabilty company, d//a CENTENNIAL HILS HOSPITAL MEDICAL CENTE

3

and UNIVERSAL HEALTH SERVICES, INC., a Delaware corporation, hav
4

5 been represented by various parters and associates of the law firm of HA

6
PRANGLE & SCHOONVELD, LLC, in all proceedings in the district cou

7

8 action, and expect to present petitioners before The Nevada Supreme Court, wit

9 regard to the instant matter.

DATED this 2lday of April, 2015

HAL PRANGLE & SCHOONVLD, LLC

. PRANGLE, ESQ.
N vad~ ar No. 8619
JO F. BEMIS, ESQ.
Nevada Bar No. 9509
1160 N. Town Center Drive, Suite 200
Las Vegas, Nevada 89144
Attorneys for Petitioners

Valley Health System, LLC, d/b/a
Centennial Hills Hospital Medical Center
and Universal Health Services, Inc.

ii
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NRAP 21(a)(5) VERIFICATION

2 Under penalty of perjury, the undersigned declares that he is the attorney fo
3

Petitioners named in the foregoing Petition and knows the contents thereof; that th
4

5 pleading is true of his own knowledge, except as to those matters stated 0

6
information and belief, and that as to such matters he believes to be true. Thi

7

8 verification is made by the undersigned attorney pursuant to NRS 15.010, on th

9 ground that the matters stated, and relied upon, in the foregoing Petition are al

10

contained in the prior pleadings and other records of the Distrct Court, true an
ii

12 correct copies of which have been attached hereto.

13

14

is

16

17 SUBSCRIED AND SWORN to befor

18 h' __.J f .
T is ~day 0 April,2015 -- - -'- --

I
19

20
.. BRIGET E. FOLE.PE
l Motly Puc, Stit of Nead

AP~ No. 10.3187.1
. My Apl." OC 18, 2018

-: .~..~~21 ". "'1 -=. )~j, -22 NTA YPUB
for said County and State

23

24 / / /

25

/ II
26

27 / / /

28 / / /

ii
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PETITION FOR WRT OF MANDAMUS AND/OR PROHffITION

2 Petitioners Valley Health System, LLC, a Delaware limited-liabilt
3

company d//a Centennial Hils Hospital Medical Center (hereinafter "Centennia
4

5 Hils"), and Universal Health Services, Inc., a Delaware corporation (hereinafte

6
"UHS"), by and through their attorneys of record, Hall Prangle & Schoonveld

7

8 LLC, pursuant to Nevada Rule of Appellate Procedure 21, and based on thi

9 Court's original jurisdiction set forth Ar. 6, Sec. 4 of the Nevada Constitution an
10

NRS 34.160, hereby respectfully petition this Honorable Court to issue a Writ 0
11

12 Mandamus and/or Writ of Prohibition, directing the Respondent District Court (th

13

Honorable Richard F. Scotti) to vacate that portion of his Februar 27,2015, Orde
14

15 Granting Plaintiffs Motion for Summary Judgment Re: Liabilty in Part, wherei

16 Respondent:

17

18
1. Held that for purposes of imposing liabilty on an employer for th

19 intentional criminal conduct of an employee under NRS 41.745
20

Plaintiff s burden of proof is limited to establishing only "genera
21

22 foreseeabilty," while the defendant employer ha~ the burden to prov

23
that the conduct of the particular criminal assailant employee was no

24

25
reasonably foreseeable under the facts and circumstances of the particula

26 case (W A0852, VoL. IV) (emphasis added); and

27

28 Page 1 of34
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2. Found that the criminal assailant, Steven Farer, was, as a matter of 
law

2 also an employee of Centennial Hils and its parent company UHS, at th

3

time of the subject incident. 

1 (W A0852, VoL. IV) (emphasis added).

4

7

A. The District Court Improperly Interpreted NRS 41.745 And

Made Improper Conclusions Of Law Regarding Proximate Caus
And Burden Of Proof, For Which This Court's Intervention Is
Necessary

5

6

8

An employer is not liable for harm or injur caused by an employee'
9

10 intentional conduct, if the conduct:

ii

18

(a) Was a truly independent venture of the
employee;

(b) Was not commtted in the course of the'
very task assigned to the employee; and
(c) Was not reasonably Îoreseeable under the
facts and circumstances of the case considering
the nature and scope of his or her employment. "
For the purposes of this subsection, conduct of an
employee is reasonably foreseeable if a person of
ordinary intellgence and prudence could have'
reasonably anticipated the conduct and the
probabilty of injury.

12

13

14

15

16

17

19

20

2. Nothing in this section imposes strict liabilty on
an employer for any unforeseeable intentional
act of an employee.

21

22

23
NRS 41.745(1)-(2) (emphasis added).

24

25

26
i These two rulings reflect the prior oral rulings of Judge Valorie J. Vega (W A0840-41, VoL. IV).

27 Judge Vega retired from the bench before a written order was entered.

28 Page 2 of34
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í

Neither the Wood court nor the Nevada Legislature has ever imposed th

2 Respondent's "dual" burden of proof to hold employers vicariously liable for thei

3

employees' intention torts under NRS 41.745, which is an unworkable propositio
4

5 that wil necessarily leave a lay jury in a state of hopeless confusion in trying t

6
understand and resolve the issues in this case. Thus, writ relief is imperative t

7

8 prevent the parties and the district court from needlessly expending voluminou

9 resources in an attempt to prepare and try this case under the impossible procedura

10

11
standard that the district court has established; the result of which would likely b

12 another trial under proper burden of proof rules. See Mountain View flosp., Inc. v.

13

Eighth Judicial Dist. Ct., 273 P.3d 861, 864-65, 128 Nev. Adv. Op. 17 (2012
14

15 (citing "judicial economy" as a proper basis for granting wrt).

16 Moreover, Respondent's order reflects the pressing need for this Court t
17

18 clarify its decade-old decision in Wood v. Safeway, Inc., 121 Nev. 724, 739, 121

19 P.3d 1026, 1036 (2005), wherein this Court rejected the "general foreseeabilty"

20

21
standard that the Respondent improperly applied to the instant matter in its order. ;~

22 Furthermore, the Wood court gave no indication that the traditional burden of proo
.,'.

23
rules were altered to hold employers vicariously liable for thei~ employees'

24

25 intention torts under NRS 41.130 and NRS 41.745, and specificaHy the Woo
;"

26

27

28 Page 3 of34
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19

20

21

22

23

24

25

26

27--

28

decision does not relieve Plaintiff of her burden to prove "reasonabl

2 foreseeabilty" to overcome the NRS 41.745 requirements.

3

The plain language of NRS 41.745, its legislative history, as well as thi
4

5 Court's holding in Wood, make clear that the Nevada legislature clearly intended t

6
eliminate the "general foreseeabilty" standard and to place the burden on Plaintif

7

8 to prove that the statutory elements of NRS 41.745 are not satisfied - includin

9 proof that the employee's conduct was "reasonably foreseeable." NRS 4L.745(c).

10

Accordingly, Respondent's order, which not only limits Plaintiffs burden ofproo
1 I

12 under NRS 41.745 to a "general foreseeabilty" requirement, but also places th

13
burden on Defendants "to prove the various sections and provisions of NRS

14

15 41.745," reflects an urgent need for this Court's expeditious intervention to clari

16 its holding in Wood - specifically the burden ofproofiffposed by NRS 41.745 an

17

18 applicable foreseeabilty standard. (WA0852, VoL. IV). See Rolf Jensen & Assoc.,

Inc. v. Eighth Judicial Dist. Ct., 282 PJd 743, 746, 128 Nev. Adv. Op. 42 (2012

(noting the "need for clarification" of Nevada law as an appropriate basis fo

granting a writ petition); International Game Technology, Inc. v. Second Judicia

Dist. Ct., 124 Nev. 193, 198, 179 PJd 556, 559 (2008) (writ petition would b

granted where it "raise(dJ an important legal issue in need of 

clarification

Page 4 of34
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j

involving public policy, of which this court's review would promote soundjudicIa

2 economy and administration").

3

5

B. This Court's Intervention Is Also Necessary To Address The

District Court's Improper Finding That Steven Farmer Was An
Employee Of Petitioners, Centennial Hils Hospital And UHS As
A Matter Of Law

4

6

7 This Court's intervention is also needed to address Respondent's summa

8

judgment order that the criminal assailant in this case was an employee 0
9

io Centennial Hils, as well as its parent corporation UHS, as a matter of law, at th

11

time of the subject incident. (WA0852, VoL. IV). These issues raise questions 0
12

13
fact for the jury to resolve.

14 1/1
15

I I I
16

17 I I I

18
1/1

19

20 1/1

21 1/1
22

1/1
23

24 1/1
25

1/1
26

27 1/1

28 Page 50f34
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....

RELIEF SOUGHT

2 Wherefore, Petitioners Centennial Hils and UHS request this Honorabl

3

Court's intervention to correct Respondent's erroneous burden of proof an
4

5 employment rulings. Granting the Writ wil benefit the entire Nevada bench an

6
bar by making clear that the general foreseeabilty standard is inapplicable, an

7

8 that Plaintiff 
bears the burden to prove the elements ofNRS 41.745 are not present.

DATED this ~1-day of April, 20159

10

11

12

13

14

15

16

17

18

19

20

/1/
21

22 /1/
23 /1/
24

25
/1/

26 /1/
27

28

NGLE & SCHOONVELD, LLC
(

. PRANGLE, ESQ.
N vada B r No. 8619
JO EMIS, ESQ.
Nevada Bar No. 9509
1160 N. Town Center Drive, Suite 200
Las Vegas, Nevada 89144
Attorneys for Petitioners

Valley Health System, LLC, d/b/a
Centennial Hils Hospital Medical Center
and Universal Health Services, Inc.
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MEMORADUM OF POINTS AND AUTHORITIES

2 I. ISSUES PRESENTED FOR REVIEW

3

5

A. This Court's Guidance Is Urgently Needed To Resolve Th
Burden Of Proof And The Foreseeabilty Standard I~sues Unde
NRS 41.745

6
1. In an action against an alleged employer for injuries caused by th

4

7

8 intentional criminal conduct of an alleged employee under NRS 41.745:

9 a) Does the "general foreseeabilty" standard apply in light of th
10

11
statutory language ofNRS 41.745, this Court's decision in Wood v. Safeway, Inc.,

12 121 Nev. 724, 121 P.3d 1026 (2005), and the statute's legislative history; and

13
b) Does Plaintif have the burden to prove the statutory element

14

15 necessary for recovery against an employer under NRS 41.745, Îlicluding th. ~~
16 burden to prove that the employee's intentional criminal conduct wad"'reasonabl

17

18 foreseeable" to the employer "under the facts and circumstances of 

the; case"?

19 B. Employment Issues That Should Be Resolved By A Jury, Not Th
District Court As A Matter Of Law

21 2. Does the assailant's alleged employment by entities other than hi

20

22

direct employer present a fact issue that should be resolved by the trier"of fact?
23

24 /1/
25

/1/
26

1/ /
"

27

28 Page 7 of34
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)

II.

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2S

26

27

28

STATUTE INVOLVED - NRS 41.745

41.745. Liabilty of employer for intentional conduct of empRoyee;

limitations
1. An employer is not liable for harm or injur caused by the

intentional conduct of an employee if the conduct of the employee;

(a) Was a truly independent venture of 
the employee;

(b) Was not committed in the course of the very task aS3igned
to the employee; and

(c) Was not reasonably foreseeable under the fàcts and
circumstances of the case considering the nature and scope of his or
her employment.
For the puroses of this subsection, conduct of an employee, is

reasonably foreseeable if a person of ordinar intellgence and

prudence could have reasonably anticipated the conduct ar.d the
probabilty of injury.

2. Nothing in this section imposes strict liabilty on an employer
for any unforeseeable intentional act of aì employee. 'r

3. For the purposes of this section:

(a) "Employee means any person who is employed by an
employer, including, without limitation, any present or former 

officer

or employee, immune contractor, ai employee of a university 
school

for profoundly gifted pupils described in chapter 392A of NRS or a
member of a board or commission or Legislator in this State.

(b) "Employer" means any public or private employer in this
State, including, without limitation, the State of Nevada, a university
school for profoundly gifted pupils described in chapter 392A of
NRS, any agency of this State and any political subdivision 'of theState. i
Added by Laws 1997, p. 1357. Amended by Laws 2005, c. 481, § 22,
elf July 1, 2005.

Page 8 of34
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III. STATEMENT OF FACTS

3

A. Jane Doe Suffers From Seizure Disorder & Is Admitted To

Centennial Hils Hospital In May 2008
2

4 In May 2008, Jane Doe was a fift-one year old woman who had a medica
5

6 history of severe anxiety, depression, and a seizure, or "pseudoseizure," disorder

7 which caused her to experience "uncontrollable sensory overload." C'NA0328-29

8

VoL. II). Ms. Doe testified that when she had seizures, her body would "clench'
9

10 and "tighten," and that she did not know what was going on around her."

ii
(WA0329, VoL. II). Ms. Doe further testified that after a seizue she was unable t

13
speak or move, and was effectively immobilzed for a period of time, which coul

12

14 last 24 to 48 hours following a seizure episode. (WA0270, VoL. II; WA0329-30

15

VoL. II). Ms. Doe also testified that, despite this immobilzation, she wa
16

17 completely aware of everyhing going on around her, but that she "just can'

18
paricipate in any of it." (WA0270, VoL. II).

\:
19

20 On May 13, 2008, Ms. Doe was transported to Centennial Hils Hospital'

21 emergency department via ambulance sometime between 5:10 p.m. and 5:35 p.m.,
22

after having suffered a seizure episode in the parking lot of a grocery store earlie
23

24 that same day. (WA0330, VoL. II; WA0857, WA0859-60; VoL. IV)_. Upon he

25

arrival to the emergency deparment, the emergency physician, Erik Evensen26 '
27 D.O., assessed Ms. Doe and determined that she was suffering from, a 'prolonge

28 Page 9 of34
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1 postictal (post-seizure) period. (WA0855, WA0856, WA0859-60; Vol'. IV). Afte

2 performing a physical examination, Dr. Evensen ordered an iv, a cardiac monitor

3

pulse oximeter, O2 nasal cannula, and Foley catheter for Ms. Doe, all of whic
4

5 were placed or inserted by the emergency department nursing staff. (\V A0858-60

6
Vol. IV). Dr. Curis Bazemore then admitting Ms. Doe for observation an

7

8 monitoring, and was taken to the med surg telemetry floor, room 6 i 4, sometim

9 between 7:15 p.m. and 8.30 p.m., on May 13,2008. (WA0859-60, VoL. IV).

10

11
B. Steven Farmer Supplied To Centennial Hils By ANS Pursuant T

BroadLane Contract

13
At the time of Ms. Doe's admission, Steven Farer, a Certiñed Nursin

12

j

í4 Assistant ("CNA"), was an employee of American Nursing Services ("ANS"),

15

supplemental staffing agency (WA0162-204, VoL. I). Mr. Farmer had bee
16

17 certified as a CNA in both California and Nevada. (WA0162, WA0168-69

18
WA0176-81; VoL. 1). See NRS 632.2852 for certification process. ~ Mr. Farme

20 was on Centennial Hills' premises pursuant to a contractual agreement, referred t

19

21 as the "Broadlane Contract," by which ANS agreed to provide staffing t
22

Centennial Hils. (WA0127, VoL. 1). Mr. Farmer had completed an atiplication fo
23

24 employment with ANS, he had been interviewed by ANS staff, and he ha~. ,

25

completed a CNA "skills test" that was administered byANS. (WA0162-87, Vol
26

27 1). ANS also performed a criminal background investigation of M:r. Farer i

28 Page 10 of34
'\
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i accordance with its obligation under the Broadlane Contract, which revealed tha

2 he had no record of a criminal history. (WA0170-72, VoL. 1). While on Centenna3 i
Hils' premises, Mr. Farmer wore an identification badge that listed 

'the name 0
4

5 the facilty at the top, then his name, then the term "Contract Staff," and then th

6
name of his employer, "American Nursing Services, Inc." (V/ A0699-700'

7

8 WA0702, VoL. III). As a CNA, Mr. Farmer's general job 

duties include

9 performing a number nursing support tasks. See Nevada State Board of Nursing

10

"CNA Skils Guidelines." (WA0173, Vol. 1).
ii

12 c. Farmer Is Assigned To The Sixth Floor At Centennial 
Hils

Hospital And Thereafter Assaults Ms. Doe
13

i4 On May î4, 2008, Mr. Farmer was scheduled to work in Cen'tennial Hil

15

Hospital's emergency department from 7:00 p.m. to 7:00 a.m. (WA0863, VoL. IV).
16

17 At approximately 9:30 p.m., Mr. Farmer was reassigned to the Sixth i~loor, wher

20 15,2008. (WA0863-64, VoL. IV). During this time period, Mr. Farmer entere

18
he allegedly remained for the duration of his shift into the early mor\ling of Ma

19

21 Ms. Doe's room on multiple occasions and committed various sexuål assaults 0

22

her. (WA0122-24, VoL. I).
23

24 / II
"

25

/ II
26

27 / II

28 Page 11 of34
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D. Evidence That There Was No Work-Related Reason For Farmer

To Enter Ms. Doe's Room At The Time Of The Sexual Assaults
2

3 Farmer was subsequently indicted on six crimes against Jane Doe, includin

4 sexual assault, open or gross lewdness, and indecent exposure. (W AO 122-24, Vol

5

6 I). During Farmer's criminal trial, Ms. Doe testified about the various sexua

7 assaults committed by Mr. Farmer. She testified that, on one occasion, Farme
..t'.

8

entered her room and pinched her nipples, stating that "one (of) the leads has com
9

10 off on your heart monitor." (WA0076, VoL. I). However, Ms. Doe testified that th

11
leads "were not on (her) nipples" and that she did not hear "the beeping sound'

12

13 that the telemetry machine 
makes when a lead has fallen off. (WA0076-77, VoL.

14 I). Ms. Doe described another incident where Farmer entered her room, claimin

15

17 (WA0080, VoL I). However, Ms. Doe did not feel that she had 
gone to th

18
bathroom (W AO 101, VoL. I), and she fuher testified that Farmer did ;not wipe he

19

20 off, he did not change the blue pad that was underneath her to protect against,

21 bowel movement or a catheter leak, and he did not change her he spital gown.

22

23 (W A0080-81, VoL. I). On another occasion, Ms. Doe testified that Farmer digitall

24 penetrated her vagina, claiming that he was checking her catheter. (W A0081-82
i

25

VoL. I). However, Ms. Doe testified that the catheter was not inside her vagina.
26

27 (WA0081-84, VoL. I). On another occasion, Farmer entered Ms. Dc~'s room foi
28 Page 12 of34
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,',

~)

i no stated reason and lifted up her gown so that he could see her entire body.

2 (WA0079, VoL. I).

3 il

iv. PROCEDURL HISTORY
4

5 A. Plaintifls Complaint And Amended Complaint

6
On July 23,2009, Ms. Doe filed the instant action against Steven A. Farmer

7

8 ANS, Centennial Hils and UHS, alleging that during her admission in May 2008

9 Farmer sexually assaulted her while she was a patient at Centennial Hils..

10

(W AOOO 1-06, W A0007 -12; VoL. I). Plaintiff alleged that the corporate defendant
11

12 (ANS, Centennal Hils and UHS) were liable to Plaintiff for the intentional acts 0

13

their alleged employee, Farmer, based inter alia on the doctrine of respondea
14

15 superior. (W A0004, W AOO 1 0; VoL. 1). Plaintiff s complaint sought general an

16 punitive damages. (WA0006, WA0012; VoL. I). Subsequently, Ms. Doe died 0

17

18 causes unrelated to this case, and Misty Peterson, Special Administrator of thi

19 Estate, was substituted as Plaintiff for Ms. Doe. (WA0042-3, WAq126; VoL. I;

20

22 B. Farmer is Convicted Of The Assaults Against Jane Doe

23
On May 30, 2014, Farmer was criminally convicted in the Eighth Judicia

"!.

24

25 District, Clark County, Nevada, Case No. 08 C 245739/C249693, ~f six crime

26

27

28 Page 13 of34

PA0385



y

i against Jane Doe, which included sexual assault, open or gross le~vdness, an

2 indecent exposure. (WA0122-24, Vol. I).

3

c. Plaintiff Moves For Summary Judgment On Liabilty
4

5 On September 29, 2014, Plaintiff moved for summary judgment on the issu

6
of liabilty against all defendants, including ANS, Centennial Hils and UHS.

7

8 (WA0053-124, VoL. I). Plaintiff urged that each of these corporate entities wa

9 vicariously liable as a matter of law for Farer's criminal assaults on Ms. Doe.

10

(WA0062-64, VoL. I). However, Plaintiffs initial motion did not cite to NRSii

12 41.745, or even argue the issue of foreseeabilty as to any of the corporat

13

defendants. (WA0053-124, VoL. I).
14

15 Centennial Hils and UHS opposed Plaintiffs summary judgment motion

16 citing NRS 41.745 and urging that Plaintiff could not recover even at a jury trial

17

18 much less as a matter of law, as Centennial Hils and UHS urged that ~n criminal1

19 assaulting Ms. Doe, Farmer was engaged in a truly independent venture; that h

20

22 assistant; and that his criminal assaults of Ms. Doe were not reasonably foreseeabl

23
to Centennial Hils. (WA0129-38, VoL. I). Specifically, Centennial ~~iis and UHS

24

25 relied upon this Court's decision in Wood v. Safeway, Inc., 121 Nev. 724, 737, 121

26 P.3d 1026, 1035 (2005), and urged that there were no known prior acts or an

27

28 Page 14 of34 i.
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1 other circumstances that could have put Centennial Hils on notice 

"that Farme

2 would sexually assault Ms. Doe. (WA0132-35, Vol. I). ANS provided Centennia

3

Hils with documentation showing that Farer was certified as a CNA in bot
4

5 California and Nevada, that he had passed a criminal background test in bo

6
states, as well as a negative drug test. (WAOI33-34, WAOI70-72, WAOI83; VoL.

7

8 I). ANS also provided Centennial Hils with Farmer's prior employmen

9 information, which contained no reports of improper conduct or bad character.

10

11 (WAOI33-34, VoL. I).

12 In her Reply, Plaintiff urged that she was required to prove only the "genera

13

foreseeabilty" standard discussed in State Dep 't of 
Hum. Res. v. Jimenez, 113 Nev14'

15 735,941 P.2d 969 (1997), a Nevada Supreme Court opinion that was subsequent!

16 withdrawn. (W A0521, VoL. III). Although Plaintiff acknowledged that the Nevad

17

18 legislature intended to overrule Jimenez when it drafted NRS 41.745 (W A0519, fu.

19 9; VoL. III); nevertheless, she urged that it was sufficient for her to show tha

20

Farmer's sexual assaults were "not so unusual or startling," given that CNAs an
21

22 other hospital personnel often have physical contact with a patient. CW A0521-24

23
VoL. III). Plaintiff even urged that foreseeabilty was established as to ANS by th

24

25' fact that ANS had purchased liabilty insurance to cover sexual assaults

26 (W A0523, VoL. III). Plaintiff also provided "expert" affidavits asserting th

27
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"general foreseeabilty" of such assaults on the basis that hospitals often insur¡

2 against such incidents. (WA0525-26, VoL. III). Plaintiff claimed that these genera
.,".

3

5 superior analysis." (WA0525, VoL. III).

6
Ultimately, Plaintiff ignored the foreseeabilty issue and argued tha

7

8
Centennial Hils and UHS should be "strictly liable" for Farmer's conduc

9 (WA0541, VoL. III), despite the fact that NRS 41.745(2) expressly states tha

10

11
"(n)othing in this section imposes strict liabilty on an employer for an

12 unforeseeable intentional act of employee."

13

Centennial and UHS filed a supplemental brief to emphasize that th
14

15 foreseeabilty standard applied by this Cour in Wood was not genera¡

16
foreseeabilty, but rather was a fact specific "reasonable foreseeabilty" standar

17

18 pertaining to the specific employee involved in the criminal assault, and the fact

19 and circumstances of the particular case. (WA0762-87, VoL. IV). Centennial an

20

UHS further urged that the burden of proving the statutory elements of NR21 \
22 41.745 required for imposing intentional tort liabilty on an employer remaine

23
with the Plaintiff. (WA0768, VoL. IV).

24

25 / / /

26 II /
27
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D. Respondent Grants Plaintifls Motion On Liabilty In Part

2 On Februar 27, 2015, Respondent entered its Order granting Plaintiff
3

Motion for Summary Judgment on Liabilty in part, which included, inter alia, th
4

5 following findings of fact and conclusions of law:

6
Findings of Fact:

7

8 . "In May 2008, Centennial/US had a contractual agreement whereby ANS

would provide certin Hospital Staff, which including Certified Nursin
Assistants ("CNA");"9

10

. "In May 2008, Farmer was an agency CNA working at Centennial/US

through ANS;"

. "On May 14, 2008, Farmer originally was told to work in th~ Emergenc
Room by Centennial/US;"

11

12

13

,'. .
14

15 . "In May 2008, Farer wore an employee badge that had his,pame, ANS,

Centennial/US, and contract staff 
written on it;"

16

17 . "At around 21:30 hours on May 14, 2008, while Farer was working a

Centennial Hills Hospital Medical Center, Farmer was moved from th
Emergency Room to the Sixth Floor by Centennial/US to work;"

18

19

20 . "On May 14, 2008, Jane Doe was on the Sixth Floor in Rpom 614 a
Centennial/US; "

21

22 . "On May 14, 2008, in the course and scope of his employment with AN
and Centennial/US as a CNA, and in the course and scope of working a
Centennia1/US, it was expected that Farmer would enter patients' rooms 0
the Sixth Floor of CentenniallS as part of 

his tasks;"

23

24

25

26 . "In addition, Farmer was expected to give bed baths, cleanup stool, cleanu

urine, and check monitor leads;"
27
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'J

2

. "On May 14,2008, having contact with a patient in the patient's room on th
Sixt Floor of CentenniallUS was in the course and scope lof Farmer'
employment with ANS and Centennial/US as a CNA;"3

4
. "Farmer had contact with Jane Doe in her room on the Sixth Floor 0

CentenniallUS. "5

6
Conclusions of Law:

7

8 . "Pursuant to NRS 41.133, and based upon Farmer's criminal conviction fo

the acts underlying the instant lawsuit, Plaintiffs Motion as to Farer'
liabilty is granted, however the issue of damages as to Farmer remains
issue for the time of trial;"

9

10

11

. "Farmer, at the time the criminal acts were committed, was the 
employee 0

American Nursing Services, Inc., Universal Health Services, Inc., an
Valley Health Systems, LLC;"

12

13

14
. "With regard to negligence, the Court further finds that plaintiff must prov

general foreseeability;"15

16

. "To refute respondeat superior liabilty per NRS 41.130, the defendant

must prove the various sections and provisions of NRS 41.745 in order t
rebut a claim made under NRS 41.130;"

17

18

19

. "At this time, the Court finds there is a genuine issue of material fact wit

regard to liabilty, the principal one being whether the 
misconduct of Farme

was reasonably foreseeable;"

20

21

22
. "Hence, the Cour denies Plaintiffs Motion for Partial Summary Judgmen

without prejudice, pursuant to NRCP 56, Wood v. Safeway, 121 Nev. 724
121 P.3d 1026 (2005); Prell Hotel Corp. v. Antonacci, 86 Nev. 390, 46
P.2d 399 (1970); and NRS 41.745."

23

24

25

26 (WA0847-54; VoL. IV)(emphasis added).

27
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19 B.

20

21

22

23

24

25

26

/ 27
~~---

28

\ '

'.f

v. REASONS WHY A WRIT OF MANDAMUS SHOULD ISStJ

2 A. Standard Of Review

3

A writ of mandamus is available (1) "to compel the performance of an ac
4

5 which the law especially enjoins as a duty resulting from an office, trust 0

6
station," NRS 34.160, (2) "to control a manifest abuse of or arbitrar or capriciou

7

8 exercise of discretion," or (3) "to clarif an important issue of law." Bennett v.

9 Eighth Judicial Dist. Ct., 121 Nev. 802, 806, 121 P.3d 605, 608 (2005) (emphasi

10

added). When the District Court's findings raise questions of law, such as those a
ii

12 issue in this petition, they are reviewed de novo. Marquis v. Eighth .ludicial Dist.
,1

13

Ct., 122 Nev. 1147, 1156, 146 P.3d 1130, 1136 (2006); Borger v. Eighth Judicia
14

15 Dist. Ct., 120 Nev. 1021, 1026, 102 PJd 600,604 (2004). The writ shall be issue,

16 in all cases where the petitioner does not have a plain, speedy and adequate remed

17

18 in the ordinary course of law. NRS 34.1 70.

Respondent's Order Requiring Plaintiff To Prove Only "Genera
Foreseeability," And Imposing The Burden Of Proving Th
Statutory Elements of NRS 41.745 on Defendants, Raise
Significant Legal Issues For Which Clarification Of Nevada La
Is Urgently Needed

1. The "General Foreseeabilty" Standard Does N?t Compor
With Nevada Jurisprudence, As The Plain Language Of NR
41.745 Sets Forth A Specific "Reasonable Foreseeabilty'
Standard
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" i.: "

NRS 41.745 states in pertinent part that an employer is not Eab1e for th

2 harm or injury caused by the intentional conduct of an employee that:

3

5

c) Was not reasonably foreseeable under the facts and
circumstances of the case considering the nature and

scope of his or her employment.

4

8

(C)onduct. . . is reasonably foreseeable if a person of ordinary
intelligence and prudence could have reasonably anticipated
the conduct and the probability of 

injury. (emphasis added).

6

7

9 Accordingly, the plain language of NRS 41.745 establishes that
10

11
foreseeabilty standard required to impose liabilty on an employer for

12 intentional criminal acts of an employee is fact specific "reasonabl
¡"

13

foreseeability," to be determined "under the facts and circumstances of the case,'
14

15 not the "general foreseeabilty" urged by Plaintiff and set forth in Respondent'.

16 Order. (WA0519-25, VoL. III; WA0852, VoL. IV).

17

a. This Court Held In Wood That The "General
Foreseeabilty" Standard Is An Incorrect StatementOf Nevada Law '

18

19

20

21
This Court has already interpreted and expressly endorsed NRS 4 1.745'

.~ "

22 reasonable foreseeabilty standard, which limits an employer's liabilty to conduc. . ....
23

by that employee that was reasonably foreseeable to the employer "under the fact

25 and circumstances of the particular case." In Wood, plaintiff, a mentally disablei

24

26 Safeway employee, sued her employer (Safeway) and the company t~hat provide

27/j
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Safeway with janitorial service, after she was sexually assaulted by:~ one of th

2 janitorial company's employees. 121 Nev. at 724, 121 P.~d at 10f;6. Plaintif

3

alleged that the assailant's acts were foreseeable to the janitorial service compan
4

8 "vulnerable females" such as herself. ¡d., at 739, 121 P.3d at 1036. This Cou

5 because it was not "highly extraordinary" that a workforce comprised of highl

6
transient, untrained, largely unsupervised ilegal aliens would sexually assaul

7

9 rejected all of the plaintiffs arguments and affirmed summary judgment in favo

10

of defendants under NRS 41.745. Id. at 1037.
11

12 On the issue of foreseeabilty, the Court explained that the "highl

13

extraordinary" standard was "an incorrect statement of the law." WoO,a, 121 N ev
14

15 at 739-40, 121 P.3d at 1036. Rather, "whether an intentional act is reasonabl

20

foreseeabilty of the criminal assailant employee's conduct, given that th

16 foreseeable depends on whether one has 'reasonable cause to anticipate such ac
17

18 and the probability of injury resulting therefrom. '" ¡d. (Emphasis ~dded). Th

19 Court held that plaintiff failed to show a material issue of fact as to the reasonabl

21

22 employee had no prior criminal history, and the janitorial service had received n

23
complaints of misconduct or sexual harassment involving the assailant or any othe

24

25 employee in the past ten years. Id. at 740, 121 P.3d at 1036-37. Accordingly,

26 "(uJnder the circumstances of this case, it was not reasonably foreseeable that (th

27
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assailant) would sexually assault a Safeway employee." Wood, 121 Nev. at 740

2 121 P.3d at 1037 (emphasis added)?
. ~'"

3

As demonstrated by this Cour's analysis in Wood, the foreseeabil
4

5 required to impose employer liabilty under NRS 41.745 is "reasonabl

6
foreseeability" - i. e., the criminal conduct of the particular assailant employe

7

8 must be reasonably foreseeable to the employer under the facts and circumstance

9 of the particular case - and the "general foreseeabilty" set forth in Respondent'

10

11
Order (WA0852, VoL. IV) is not the law.

12 b. The "Reasonable Foreseeability" Standarq Applied I
Wood Comports With The Legislature's lritent
Behind Its Enactment OfNRS 41.745

13

14

15 The plain language ofNRS 41.745 and this Court's holding in Wood mak. . \"

16 clear that "reasonable foreseeabilty" under the specific facts and circumstances 0
17

18 the case is required to impose employer liabilty under NRS 41.745. However, t

19 the extent any ambiguity exists and/or remains, it is resolved by the statute'

20

21
legislative history. ';-.

22 NRS 41.745, formerly Assembly Bil 595, was enacted by the Legislature i

23
response to this Court's March 27, 1997, decision in State, Dep't ojlfuman Res.,J

24
;¡

25 2 Relying on the same absence of evidence of reasonable foreseeabilty, this Cour in Woo

26 fuher held that the jantorial service company was entitled to summar judgment on th
additional ground that the employee's criminal assaults constituted an unforeseeable intervenin

27 and superseding cause. Wood, 121 Nev. at 741; 121 P.3d atl037.
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1 Division Of Mental Hygiene & Mental Retardation v. Jimenez, 113 Nev. 356, 359

2 935 P.2d 274, 275-76 (1997), opinion withdrawn, reh 'g dismissed, 1113 Nev. 735
J., .

3

5 replacing the previous test from Prell Hotel Corp. v. Antonacci, 86 Nev. 390, 46

6
P.2d 399 (1970). Under the Jimenez test, an employee's intentional torts wer

7

8 considered foreseeable if, in the context of 
the paricular enterprise, the eniployee'

9 conduct was not "so 'unusual or startling' that it would seem unfair to include th

io

loss resulting from it in the costs of the employer's business." Jimenez, 113 Nev. a
ii

12 365, 935P.2d at 279-80.

13

Recognizing that this new risk allocation/general foreseeabilty test, set fort
14

15 in Jimenez, essentially imposed strict liability on employers for an employee'

16 intentional wrongdoing, the Legislature enacted NRS 41.745 both to codify th

17

18 Prell standard - contained within NRS 4L.745(1)(a) and (b) - and to add

19 "reasonable foreseeabilty" standard set forth in NRS 41.745(1)(c). See Hearing

20

on A.B. 595, 69th Leg., Assem. Comm. on Jud., at 14, 15 (Nev. June 19, 1997).
21

22 (WA0789-90, WA0791-808; VoL. IV). Indeed, in her comments to the Assembl

26 the conduct of an employee to be reasonably foreseeable for the errPloyer to b

27

23
Committee on Judiciary, Assistant Attorney General Brooke Neilsen, whose offic

24

25 proposed the bil, testified that "the language in . . . subsection 1 (c), wtiich require';
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/

1 held liable, was included in the bil to address the foreseeabilty test tpentioned i

2 the Jimenez opinion" to "try and get the court and jury to focus on w1¡flt happene

in a particular case." (WA0795, WA0797; VoL. IV). Committee Counsel Risa L.
4

3

5 Berger further explained that "(tJhe intent of (section 1, subsection I(c)J was t

6
bring it back to an ordinary negligence standard." (WA0800, VoL. IV). Mos

7

8 succinctly, Assemblywoman and Vice Chairman Barbara Buckley testified tha

9 "subsection 1 ( c) needed to be included, so that the definition of foreseeabilty a

10

spreading the risk to private employers was overruled. Otherwise, there was n
ii

12 point in the legislation being passed." (W A080 1, VoL. IV) (emphasis added).
~ ..

13

2. The Burden To Prove Reasonable Foreseeabilty Under NR
41.745 Remains On Plaintiff .I14

15

The fact that Respondent's Order applies the "general foreseeabilty'
16

17 standard rejected in Wood is grounds in itself for this Court to intervene and vacat

18
that portion of Respondent's February 27, 2015, Order. Furthermore, Respondent'

19

20 concurrent finding that the defendant employer has the burden of proof on al

21 issues under NRS 41.745 (WA0852, VoL. IV), presents yet anothei compelln
22

basis for writ relief. Neither this Court's holding in Wood, the language of NRS
23

24 41.745, nor the statute's legislative history, support the proposition that traditiona

25

negligence principles - imposing the burden of proof on plaintiff - dc~not apply i
26

27 a case where plaintiff sues an employer for an employee's intentional criminal acts.
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To recover in a negligence action, "a plaintif must demonstrate (1) that th

2 defendant owed the plaintiff a duty of care, (2) that the defendant breached tha

3

duty, (3) that breach of the duty caused harm to the plaintiff that was reasonabl
4

5 foreseeable, and (4) damages." Butler ex rei. Biller v. Bayer, 123 Nev. 450, 464

6
168 P.3d 1055, 1065 (2007) (emphasis added). This Court has long recognize

7

8 that the burden of proof remains with the plaintiff and that he or she must sho

9 "that the injury was the natural and probable consequence of the negligence 0

10

wrongful act, and that it ought to have been foreseen in the light of the attendin
11

12 circumstances." Yamaha Motor Co., U.S.A. v. Arnoult, 114 Nev. 233, 238, 955

13

P.2d 661,664 (1980). (citations omitted).
14

15 The plain language of NRS 41.745 does not alter or amend thes

19 intentional conduct of its alleged employee. In Wood, the Court affirmed summa

16 fundamental burden of proof principles. NRS 41.745 sets forth "reasonabl
17

18 foreseeabilty" and other elements required to render an employer liable for th

20

21
judgment in favor of the employer, and gave no indication that the traditiona

22 burden of proof rules would be altered in' a jury trial under NRS 41.745.3

23

24

25 3 Wood involved the employer's summary judgment motion; thus the employer had the "burden'
to produce evidence establishing that there were no matenal issues of fact requinng a tnaL. Se

26 NRCP 56(0).

27
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i Furthermore, to the extent there,is any ambiguity in NRS 41.745 as to¡which part

2 bears the burden of proof, it is resolved by the statute's clear legislativ~ history: I

her testimony before the Assembly Committee on Judiciar, Assistant Attome
4

3

5 General Brooke Nielsen testified: "the plaintif retained the burden of proof wit

6
respect to the provisions of section 1, subsection 1. The plaintifmust prove his 0

7

8 her case. The bill did not alter this burden." (W A0795, VoL. IV) (emphasi

9 added).

10

i I
Thus, to recover against an employer for an employee's intentional acts a

12 trial, a plaintif must prove all three of the following requirements: (a) th

13

employee's conduct was not an independent venture; (b) the employee's conduc
14

15 was committed in the course of his or her assigned tasks; and (c) th~ employee'':..

16
conduct was reasonably foreseeable under the facts and circumstance~ of the cas

17

18 considering the natue and scope of his or her employment. See NRS 41.745

19 (emphasis added). Accordingly, the Writ should be granted to vacat

20

Respondent's contrary ruling that "(tJo refute respondeat superior liabilty pe
21

22 NRS 41.130, the defendants must prove the various sections and provipions in NRS

23
41.745. (WA0852, VoL. IV) (emphasis added).

24

25 /1/ . ,.

26 /1/
27
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3

C. Writ Review Is' Also Needed Because Farmer's Employmen
Status With Respect To Centennial And UHS Raise Questions 0
Fact That Must Be Decided By A Jury And Not The Distric
Court

2

4
Respondent's Order also granted Plaintiffs motion on the issue of 

Farmer'

5

6 employer(s) at the time of the subject sexual assaults, specifically rinding tha

7 Farmer was, as a matter of law, an employee of Centennial Hils and its paren

8

10 In her briefing to the district court, Plaintiff expressly disclaimed an

15

following evidence: (1) Farmer was an agency CNA working at Centennial Hil
16

ii reliance on a theory of ostensible agency for puroses of establishing the allege
12

13 employment relationship. (WA0515, V 01. III). Rather, plaintiff has steadfast!

14 argued that Farmer was an employee of Centennial Hils and UHS based upon th

17 through ANS; (2) ANS sent Farmer to Centennial Hils to work there 
as a CNA;

18

(3) Farmer was originally told to work in the Emergency Room but was then late
19

20 moved to the Sixth Floor by Centennial Hils to work; and that (4) Farmer wore

21 badge which stated his name, Centennial Hils, ANS, and "Contract Staff.'

22

23 (W A0057 -59, VoL. I; W A0848-49, VoL. IV). This is the entirety of the evidenc

24 upon which Plaintiff relies, and upon which Respondent based its finding tha

25

Farmer was, as a matter of law, an employee of Centennial Hills and its paren
26

27 corporation, UHS, at the time of 
the sexual assaults.
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j

Centennial Hils and UHS denied that Farmer was their employee and i
':f

2 support of this denial, presented substantial evidence that Farmer was not thei

employee, including: Farer's HR file which included a completed AN
4

3

5 employment application; evidence that he had completed an interview with AN

6
personnel; evidence that ANS provided the job description for which Fare

7

8 applied; and evidence that Farmer had completed a CNA skils test at ANS'

9 request. (WA0125-38, VoL. 1; WA0762-87, VoL. IV). There was no evidence tha

10

Centennial Hils or UHS paid Farmer or provided workers' compensation benefit
11

12 or any other remuneration for his services.

13
In Rockwell v. Sun Harbor Budget Suites, 112 Nev. 1217, 1223, 925 P.2~... .

15 1175, 1179 (1996), this Court recognized that in order for an employer-employe
!

14

16 relationship to exist, the purorted employer must maintain control over th
17

18 purported employee, and that control must relate to all the "details ard method 0

19 performing the work" within the course and scope of the alleged employment.

20

22 the jury. Yellow Cab of Reno, Inc. v. Second Judicial Dist. Ct., 262 P.3d 699, 704

23

24

25 4 The Rockwell Cour found employment status as a matter of law based upon a propert
owner's non-delegable duty to provide responsible security personneL. Rockwell, 112 Nev. a

26 1223; 925 P.2d at 1179. No such non-delegable duty exists here.

27
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127 Nev. Adv. Op. 52 (2011). That should certainly be true here whe~,e there is n

2 evidence that Centennial Hils or UHS directed Farmer to enter Plaintiffs room a

3

any of the times at issue or directed him to do any of the things that he claimed tha
4

5 he was doing at the time of the assaults (cleaning up bowel movement, checkin

ii
of any of the assaults, and thus he was clearly acting outside the scope of an

6
catheter placement, or replacing a telemetry lead that had fallen oft). Indeed, th

7

8 testimony of Ms. Doe herself, supra, would give the jury an ample basis t

9 conclude that Farmer had no work-related reason for entering her room at the tim

10

12 alleged employment or control by Centennial Hils or UHS. See Kornton v.

13

Conrad, Inc., 119 Nev. 123, 124,67 P.3d 316,317 (2003);5 J.e. P~nney Co. v.i4'
15 Gravelle, 62 Nev. 434,450, 155 P.2d 477,482 (1945). Accordingly, Respondent'

16 finding that Farer was an employee of Centennial Hils and UHS, as a matter 0
"

17

18 law, should be vacated.

19 CONCLUSION
20

21
Respondent's Order evidences an urgent need for this Court to grant th

22 requested Writ in order to clarify Nevada law on this important and recurring lega

23
issue, which wil also promote judicial economy and administration of justic

24

25 5 The district cour made only general findings about the course and scope of Farer'

26 employment (W A0848-49, VoL. IV), and properly did not address the factual issues of whethe
Farer was in the course and scope of his employment at the time of the sexual:;lssaults on Ms

27 Doe, or whether he was actually performing any assigned task at the time the assaults occurred.
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throughout the State, as Respondent's facially erroneous "dual" burden of proo

2 Order should not be allowed to persist and potentially affect other pending an3 ~
future Nevada cases involving an employer's liabilty for its.."employees'

4

5 intentional torts. Accordingly, Petitioners respectfully request that this Court issue

6
as appropriate, a Writ of Mandamus or Prohibition directing the Responden

7

8 District Court to vacate the portions of its February 27, 2015, Order that: (1

9 require Plaintiff to prove only "general foreseeabilty"; (2) impose on Petitioner

10

11 the burden of proof under NRS 41.745; and (3) find as a matter of law tha

12 Petitioners were the employer of the criminal assailant.

13

Dated this 2l day of April, 2015
14 ro'

15 RANGLE & SCHOONVELD, LLC

17 L E. PRANGLE, ESQ.
vad Bar No. 86 i 9

JOHN F. BEMIS, ESQ.
Nevada Bar No. 9509
i i 60 N. Town Center Drive, Suite 20Ö
Las Vegas, Nevada 89144
Attorneys for Petitioners

Valley Health System, LLC, d/b/a
Centennial Hils Hospital Medical Center
and Universal Health Services, Inc.

16

18

19

20

21

22

23

24

25

26

27
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NRAP 28.2 ATTORNEY'S CERTIFICATE OF COMPLIANCE

2 I hereby certify that this brief complies with the requirements of
3

32(a)(4), the typeface requirements ofNR 32(a)(5), and the style requirement
A

5 of NR 32(a)(6). This brief has been prepared in a proportionally-space
6

typeface using Microsoft Word with 14-point, double-spaced Times New Rom
7

8 font.

9 I further certify that this brief complies the page limitations of
10

ii
32(a)(7) because, excluding the parties of the brief exempted by

12 32(a)(7)(C), it is proportionately spaced, has a typeface font of 14 points or more

13

and does not exceed 30 pages in length.
14

15 I further certify that I have read Petitioners Valley Health System, LLC d/b/

16 Centennal Hils Hospital Medical Center and Universal Health Services, Inc.'
"

17

18 Petition for Writ of Mandamus and/or Writ of Prohibition, and to the best of m

19 knowledge, information, and belief, it is not frivolous or interposed for an

20

improper purpose. I further certify that this brief complies with all applicabl
21

22 rules, including the requirement of NR 28( e) that every assertion in the brie

23
regarding matters in the record be supported by a reference to the page and volum

24

25 number, if any, of 
the appendix where the matter relied on is to by found.

26

27
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I understand that I may be subject to sanctions if the accompanying brief i

2 not in conformity with the requirements ofNR.

3

DATED this æ day of April, 2015.
4

5 HAL PRANGLE & SCHOONVLD, LLC

6 \,

7

8 E. PRANGLE, ESQ.
N vad ar No. 8619
JO F. BEMIS, ESQ.
Nevada Bar No. 9509
1160 N. Town Center Drive, Suite 200
Las Vegas, Nevada 89144
Attorneys for Petitioners

Valley Health System, LLC, d/b/a
Centennial Hills Hospital Medical Center
and Universal Health Services, Inc.

9
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CERTIFICATE OF SERVICE

2 I hereby certify that on the d8 day of April, 2015, I electronically filed th
3

foregoing served the foregoing PETITIONERS' VALLEY HEALTH SYSTEM
4

5 LLC, d/b/a CENTENNIAL HILLS HOSPITAL MEDICAL CENTER'S AN

6
UNIVERSAL HEALTH SERVICES, INC.'S PETITION FOR WRIT 0

7

8 MADAMUS AND/OR WRIT OF PROHmITION in a sealed envelope, vi

9 U.S. Mail, first-class, postage pre-paid, to the following parties at their last know

/

10

address:
ii

12 Robert E. Murdock, Esq.
MUROCK & ASSOCIATES, CHTD.
520 South Fourth Street
Las Vegas, Nevada 89101
Attorneys for Real Parties in Interest
Estate of Jane Doe, by and through its
Special Administrator, Misty Peterson

13

14

15

16

17

18
S. Brent Vogel, Esq.
LEWIS BRISBOIS BISGAAR &
SMITH
6385 South Rainbow Blvd., Suite 600
Las Vegas, NY 89118
-and-
James P.C. Silvestri, Esq.
PYATT SILVESTRI
701 Bridger Ave., Suite 600
Las Vegas, NY 89101
Attorneys for Real Parties in Interest
American Nursing Services, Inc.

19

20

21

22

23

24

25

26

27
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Eckley M. Keach, Esq.
ECKLEY M. KEACH, CHTD. '
520 South Fourh Street
Las Vegas, Nevada 89101 ,',
Attorneys for Real Parties in Interest
Estate of Jane Doe, byand through
its Special Administrator, Misty
Peterson . , ,~

Robert C. McBride, Esq.

CAROL, KELLY, TROTTER,
FRANZEN, MCKENNA &
PEABODY
8329 W. Sunset Road, Suite 260
Las Vegas, NY 89113
Attorneys for Real Parties in Interest
Steven Dale Parmer
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Catherine Cortez Masto, Esq.
Attorney General
Nevada Deparment of Justice
100 Nort Carson Street
Carson City, NY 89701
Counsel for Respondents
The Honorable Richard F. Scotti

The Honorable Richard Scotti
Eighth Judicial District Court
Department 2

Phoenix Building
330 S. Third St., Courroom 110
Las Vegas, NY 89155
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

VALLEY HEALTH SYSTEM, LLC, A 
DELAWARE LIMITED LIABILITY 
COMPANY, D/B/A CENTENNIAL 
HILLS HOSPITAL MEDICAL CENTER; 
AND UNIVERSAL HEALTH 
SERVICES, INC., A DELAWARE 
CORPORATION, 
Petitioners, 
vs. 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
RICHARD SCOTTI, DISTRICT JUDGE, 
Respondents, 
and 
AMERICAN NURSING SERVICES, 
INC., A LOUISIANA CORPORATION; 
ESTATE OF JANE DOE, BY AND 
THROUGH ITS SPECIAL 
ADMINISTRATOR, MISTY PETERSON; 
AND STEVEN DALE FARMER, AN 
INDIVIDUAL, 
Real Parties in Interest. 

No. 67886 

FILED 
MAY 2 0 2015 

TRAC1E K. LINDEMAN 
CLERK OF SUPREME COURT 

BY 
DEPUTY CLERK 

ORDER DENYING PETITION 
FOR WRIT OF MANDAMUS OR PROHIBITION 

Having considered petitioners' arguments and supporting 

documents in this original proceeding, we are not persuaded that 

petitioners have met their burden to demonstrate that our extraordinary 

intervention is warranted. NRS 34.160; NRS 34.320; Pan v. Eighth 

Judicial Dist. Court, 120 Nev. 222, 224, 228, 88 P.3d 840, 841, 844 (2004) 

SUPREME COURT 
OF 

NEVADA 

PA0488



(holding that an appeal is generally an adequate legal remedy precluding 

writ relief). Accordingly, we 

ORDER the petition DENIED. 

Parraguirre 

cc: 	Hon. Richard Scotti, District Judge 
Hall Prangle & Schoonveld, LLC/Las Vegas 
Eckley M. Keach, Chtd. 
Pyatt Silvestri & Hanlon 
Carroll, Kelly, Trotter, Franzen, & McKenna 
Murdock & Associates, Chtd. 
Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas 
Eighth District Court Clerk 

SUPREME COURT 

OF 

NEVADA 
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ODCR
MICHAEL E. PRAGLE, ESQ.

2 Nevada BarNo. 8619

JOHN F. BEMIS, ESQ.
3 Nevada Bar No. 9509

4 HALL PRAGLE & SCHOONVELD, LLC
.1160 North Town Center Drive, Suite 200

5 Las Vegas, NV 89 i 44

702-889-6400 - Offce
6 702-384-6025 - FacsimiIe

7 Email: efie(gslaw.com
Attorneys for Defendants

8 Valley Health System, LtC d/b/a

Centennial Hils Hospital and
9 Universal Health Services, Inc.

DISTRICT COURr
CLAR COUNY, NEVADA

MISTY PETERSON, AS SPECIAL
ADMINSTRATOR OF THE ESTATE OF
JANE DOE,

Electronically Filed
07/30/201503:14:36 PM

..~~.~~
CLERK OF THE COURT

CASE NO. A595780
DEPTNO. II

Plaintiff,

vs.

VALLEY HEALTH SYSTEM LLC, a Nevada
limited liabilty company, d/bla CENTENNIAL
HILLS HOSPITAL MEDICAL CENTER;
UNIVERSAL HEALTH SERVICES, INC., a
pelaware corporation; AMERICAN NURSING
SERVICES, INC., a Louisiana corporation;
STEVEN DALE FARR, an individual; DOES I

, through X, inclusive; and ROE CORPORATIONS I
though X, inclusive,

Defendants.

DEFENDANTS VALLEY HEALTH SYSTEM LLC d/bla CENTENNIA IDLLS
HOSPITAL MEDICAL CENTER AND UNIVERSAL HEALTH SERVICES, INC.'S

OBJECTION TO DISCOVERY COMMISSIONER REPORT AND
RECOMMENDATION

27 III

28 III
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2

. COME NOW, Defendants, VALLEY HEALTH SYSTEMS, LLC dl/a CENTENNIA

IDLLS HOSPITAL MEDICAL CENTER AND UHS OF DELA WAR, INC., (hereinafie

"Hospit~l Defendants") by and through their attorneys, HAL PRAGLE & SCHOONVELD3

4
LLC, and hereby fie their Objection to the Discovery Commissioner's.

5

6
Recommendations that Plaitiffs Motion for NRCP 37 Sanctions.

7
The Discovery Commissioner's Report and Recommendations is attched hereto

8 Exhibit A. This Objection is made and based on the papers and pleadings on fie herein, th

9 Points and Authorities attched hereto. and such arguent of counel which may be adduced a

io
the time of the hearng on said objection.

II

12
DATED this 30th day of July, 2015.

13 HALL PRAGLE & SCHOONVELD,LLC

14 lsI: John F. Bemis, Esq.
MICHAL E. PRAGLE, ESQ.
Nevada Bar No.: 8619
JOHN F. BEMIS, ESQ.
Nevada Bar No. 9509
1160 Nort Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneysfor Defendants

Valley Health System, LLC d//a
Centennial Hils Hospital and
Universal Health Services, Inc.

IS

16

17

18

19

20

21
I.

22

INTRODUCTION

The matter originally came before the Discovery Commissioner on Plaintiffs Motion fo

NRCP 37 Sanctions against the Hospital Defendants - seeking a finding that Farer's sexua

assault was foreseeable as a matter of law - due to their delay in disclosing Nurse Margret Wolf¡

pursuat to NRCP 16. i and for their alleged .complicity in her non-appearance at deposition 0
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April 28, 2015. At the hearing on Plaintiffs Motion, Plaintiff expanded her request for sanction

2 to include the Hospital Defendants' delay in disclosing two additional nurses, Nurse Chrstin

3 Muray and Nurse Ray Sumera in their NRCP 16.1 disclosures. After entertaining arguent, th

4
Discovery Commissioner determined that while Nurse Wolfe's failure to appear for he

5

6
deposition was a "non-issue", Plaintiffs Motion should nonetheless be granted in par.

7
Discovery Commssioner made the following additional recommendations:

8 · That "full admission of the nurses' LVMPD statements without the
necessity of foundation, and without restriction both as to substace and
form; hearsay canot be an objection, and there canot be objections to
recorded statements as the statements are the best inormation at or near
the time of the events";

9.

10

11

12
· Hospita Defendants to be sanctioned in the amoqnt of $1,000 per

undentified nurse (3) for each year not identified (6) for a tota. of$18,000.00; .13

14 · Due to length of time that elapsed between fiing of Plaintiffs Complaint
and their ultimate disclosure, al evidentiar hearng should be held by the
District Couit to çleterme additional sanctions, including whether case

termating sanctions are waranted, whether the Hospital Defendants

intended to thwar the discovery process and hinder Plaintiffs abilty to
discover relevant facts; and whether the 'Hospital Defendant's misled the.. .
cour; and

IS

16

17

is

19 · That the District Cour "may reconsider reducing the amount of sanctions

if the (Hospital Defendants) were to suffciently prove with a degree of
probabilty that the hospital had no knowledge of Sumera or Wolfe until
just recently." Exhibit A.

20

21

22 The Hospital Defendants request that the Cour reject the Discovery Commissioner'

23 Recommendations and deny Plaintiffs Motion for Sanctions, or, in the alternative and i
24

25
accordance with the Discovery Commissioner's final recommendation,' reduce the sanction

26
awarded because the Hospita Defendants did not have knowled~e that these persons ha

27 information relevant to this Plaintiffs claims (or knowledge of the substance of either Nurs

28 Wolfe's or Nurse Muray's 2008 statements to the LVMPD) until afer they received a copy 0
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Farer's police fie in May 2013 - documentation the Hospital Defendants were precluded fro

2 disclosing pursuant to a Protective Order until November 12, 201.4.

3 Notwithstading these facts explaining the Hospital Defendants' delay in disclosing thes

4
witnesses and their statements, Plaintiff nonetheless knew of Nurse Muray and Nurse Wolfe

5

6
and that they may have inormation relevant to the intant case, as early as March 17, 201

7
when she disclosed them as par of her Fift Supplement to Case Conference Disclosure

8 Pursuat to NRCP 16.1. Likewise, Plaintiff also had knowledge of Nurse -Sumera as early a

9 . May 13,2010, when she fied her Sixth Supplemental 16.1 List of 

Witnesses and Document
10

disclosing two depositions wherein Nurse Sumera was identified as a nurse takng care 0

12
another patient and possibly in a relief charge role for the evening of the Cagna incident (Ma

13
16,2008). Thus, contrar to the Discovery Commissioner's finding, Plaintiff was not prejudice

14 by any delay in disclosure of the identifies of these witnesses by the Hospital Defendants sinc

IS she clearly knew of their existence and potential relevance to the instant case no later than Ma

16

17

13, 2010, less than a year aft.er fiing suit when she included them in. her own NRCP 16.1

18
disclosures.

19 Alternatively, to the extent Plaintiff did suffer any prejudice as a result of the Hospi

20 Defendants' delay in disclosing these witnesses' identities, the Discovery Commissioner'

21
sanctions ordering the full admission of the Police Statements and $18,000 in additiona

22

23
sanctions far outweigh the alleged violation given the aforementioned reasons explaig th

24
delay and Plaintiffs possession of this information less than a year after filing suit.

25 Accordingly, for each of the aforementioned reasons, the Hospital Defendants request that thi

2ti Court deny Plaintiffs Motion for Sanctions, or, in the alternative, reduce the sanctions in

27
maner it deems just and proper.

28
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2 LEGAL ARGUMENT

3 A. The Hospital Defendants Did Not Know That These Witnesses Had Informatio
Relevant To The Incident At Issue Until May 2013 - Almost Two Years Mte
They Had Already Been Disclosed By Plaintiff.

4

5

6
The Discovery Commssioner's recommendations for sanctions should not be adopted or

7
in the alternative, should be substantially reduced, because the Hospital Defendants'did not hav .

II

8 knowledge that either witness had inormation relevant to this Plaitiffs claims, or of th

9 substace of Nurse Wolfe's and/or Nurse Muray's statements to the Las Vegas Metropolit.

)0
Police, until May 2013, after plaintiff had already disclosed these witnesses in her March an

12
May 2010 Fifth and Sixth Supplemental NRCP 16.1 disclosures. Indeed, as discussed more full

i 3
below, the sequence of events following the incident in question demonstrate that there was n

14 wilful noncompliance with a cour order ör any attempt by' the Hospital Defendants t

15 intentionally thwar the discovery process such that sancti9ns would be waranted, much less th

16
severe sanctions recommended here.

17

18
At the time Plaintiff fied her Complaint in the instant case, the State of Nevada, as 0

19 July 2, 2008, had already instituted crimial proceedings against Mr. Farmer in State v. Farmer,

20 No. C245739 based on another patient (Cagnina) complaint arsing from an incident on May 16

21
2008. The Cagiiina crimial case was later consolidated with allegations by other claimants

22

23
including Doe, alleging that they too had been sexualy assaulted by Mr. Farer (Case No

24
08C249693). Approximately one year later, close in time to when Plaintiff filed her initia

25 complaint in this case, Nurse Chrstine Muray and Nurse Margaret Wolfe were disclosed.

26 witnesses in the crimial proceedings. See September 28, 2009 Second Supplementa Notice 0

27
Witnesses And/Or Expert Witnesses and October 16, 2009 Third Supplementa Notice 0

28
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Witnesses And/Or Expert Witnesses, attached hereto as Exhibit Band C, respectively. Sever

2 of the witnesses named in these disclosures, including Nurses Muray and Wolfe, were neithe

3 assigned to nor involved in the instant Plaintiffs treatment. Rather, Nurse Muray was assigne

4
to one of the other complaining witnesses (Cagna) while Nurse Wolfe (and Nurse Sumera) wa

5

6
an emergency room nurse who also did not provide any care or treatment to Plaintiff, much les

7
work on the same floor as Plaintiffs hospital room. Whle the Hospital Defendants ÍIterviewe

8 Nurses Wolfe, Murray, and Sumera immediately followig the Cagnna incident, thos

9 interviews took place before the Hospital Defendants had any knowledge of the inciden

10
involving the instant Plaintiff. Once the instat Plaintiffs allegations surfaced, the Hospita

II

12
Defendants did not re-interview these witnesses because neither Nurse Wolfe, Nurse Muray, no

13
Nurse Sumera were assigned to Plaintiff or provided her any care and treatment. As a result, th

14 Hospital Defendats reasonably believed that they would not have any information relevant t

15 Plaintifts claims but instead, had information relevant only to the other crinnnal complainants

16

17

the patient(s) to whom they had actually provided treatment. Thus, given ths knowledge, th

18
Hospital Defendants made the decision, in good faith, not to include these witnesses in thei

19 NRCP 16.1 initial or supplementa disclosures in the instant case.

20 However, on May 6, 2013, during the course of proceedings in Cagnina v. Centennia

21
Hils Hospital, No~ A5707056, the Hospital Defendants, pursuant to a joint motion with th

22

23
plaintiff to compel, obtaed a copy of the Las Vegas Metropolita Police Deparent fie fo

24
Steven Farer. See May 6, 2013 Notice of Entr of Order re: Discovery Commissioner's Repo

25 and R.ecommendations in Cagnina v. Centennial Hils Hospital, No, A570756, attached hereto a

26 Exhibit F. Prior to obtaining the police fie, the Hospital Defendants were aware that severa

27
nurses had spoken with the police but they neither attended nor were privy to the substance 0

28
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those interviews/statements. Upon obtaining a copy of Mr. Farer's fie,. the Hospit

2 Defendants leared for the first time that Nurses Muray, Wolfe, and Sumera had inormatio

3 that could be relevant to Plaintiffs clais. The Hospital Defendants, however, were preclude

4
at that time from di~seminating Mr. Farer's police file outside the confines of tne. Cagnin

Proceedings due to a protective order. See Exhibit F, at 2, '2. Indeed, it was not until Novembe
5

6

7
14, 2014, that the Hospital Defendants were able to produce the fie when they were ordered t

8 do so by this Court. See November 12, 2014 Discovery Commissioner's Report an

9 Recommendation, attached hereto as Exhibit G. By that time, over three years had alread

10
passed since Plaintiff had disclosed Nurses Muray and Wolfe in her Fift and Sixt

II

Supplemental NRCP J 6. i Disclosures.
12.

13 Thus, as demonstrated by this sequence of events, the Hospital Defendants did no

14 wilfully withhold any ip-formation, much less know that these witnesses had informatio

17

IS relevant to the instant Plaintiffs claims until May 2013 at the earliest. Moreover, even upon

18
the fie unti November 2014. Given these facts, and that Plaintiff had aleady disclosed Nurs

19

. .
Muray and Wolfe as individuals who may have knowledge of his Claims approximately 3 year,

20 earlier, this Cour should decline to adopt the Discovery Commissioner's recommendations or

21
in the altemative, substatially reduce the recommended sanctions.

22

23
B. Plaintiff Was Not Prejudiced By The Hospital Defendants' Failure to Disclos

The Identities Of Nurses Murray, Wolfe, Or Sum era Because She Ha
Knowledge Of Their Identities And Potential Relevance As Early As March an
May 20l0 - Within One Year Mter Filing Suit.

24

25

26
The Discovery Commssioner's recommendations should also not be adopted or, in th

27
alternative, should be substantially reduced because Plaitiff was not prejudiced - or at best on!

28 minimally prejudiced - by the Hospital Defendants' failure to timely disclose Nurses Muray
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Wolfe, and Sumera.

2 As discussed supra, at the time of fiing of Plaintiff s Complaint, cninnal proceedings 0

3 behalf of several complaining witnesses had already been underway against Farer. In th

4
course of those proceedings, the District Attorney file~ certain witness disclosures, identifyin

5

6
numerous staff at Centennial Hills Hospital. Specifically, on September 28, 2009, the Distrc

Attorney filed his Second Supplementa Notice of Witnesses and/or Expert Witnesses
7

8 identifYing Carol Butler, Chrstine Murray, Margaret Wolfe, Chrsten Edwards, Jeane James

9 Julie Montero, P. Robertson, Jackie Schwnacher and Lori Wescott. See Exhibit B. Three week

10 . later, the District Attorney fied his Third Supplemental Notice of Witnesses and/or Expe
II

12
Witnesses, fuer identifying additional witnesses and documentation, including Kim Davis

13 Karen Goodhar and Sandra Pagain. See Exhibit C. Several of these witnesses, includin

14 Chrstine Muray and Margaret Wolfe, were not assigned to Plaitiff nor had any involvement'

is her care and treatment while a patient at Centennal Hils.

16

17

On March 17, 201 0, Plaintiff identified and disclosed both of these witness lists in thei

1&
entirety as par of her Fift Supplemental 16.1 Statement of Witnesses and Documents. Be

19 Plaintiffs Fifth Supplement to Case Conference Disclosures Pursuant to NRCP 16.1, attche

20 hereto as Exhibit D. Shortly. thereafter, on May 13, 2010, Plaintiff flied a Sixth Supplement t

21
Case Conference Disclosures Pursuant to i 6.1 wherein she identified cert additiona

22

23
documentation, including the deposition of Karen Goodhar and Amy Bochenek from th

24
Cagni1ia v. Centennial Hils Hospital civil case. See Plaintiffs Sixth Supplement to Cas

25 Conference Disclosures Pursuat to NRCP 16.1, attched hereto as Exhibit E. Notably, th

26 depositions of Ms. Goodhar and Ms. Boechenek both identifY Rey Sumera as a nurse takin

27
care of the patient and possibly as a relief charge nurse for the evening of May 16, 2008. Se

28
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i March 10,2010 Deposition of Amy Bochenek, RN, attached hereto as Exhibit H, at 33, 49, an

5

2 Januar 27, 2010 Deposition of Karen Goodhar RN, attached hereto as Exhibit I, at 35, 48,75

3 89-90. While Plaintiff chose to disclose these witnesses at that time, the Hospital Defendats di

4
not because, as discussed above, these witnesses were not assigned to Plaitiff and thus, the

6
.reasonably believed they were included in the District Attorney's witness lists solely becaus

7
they were relevant to the other complaining witnesses' claims. In retrospect, the Hospit

8 Defendants could have and in fairness should have disclosed these thee witnesses in

9 supplemental NRCP i 6. i disclosure at that time. However, all of these witnesses were alread

10
known to and identified by Plaintiff in her own NRCP 16.1 disclosures almost three years earlier.

Thus, despite any delay by the Hospital Defendants in disclosing these witnesses'
i I

12

13
identities, Plaintiff already had demonstrated her 'belief that Nurses Murray and Wolfe - as earl

as March 2010 - and Nurse Sumera via Ms. Goodhar and Ms. Bochenak's deposition - as earl14

15 as May 2010 - had information releva.'1t to her claims when she identified and disçlosed th

16
. State's Witness Lists in their entiety in her own NRCP 16.1 disclosures. Accordingly, for th

17

18
additional reason, the Cour should decline to adopt the Discovery Commissioner'

19 recommendations or, in the alternative, substantially reduce the recommended sanctions.

20 C. To The Extent Sanctions Are Stil Warranted, They Should Be Reduced.

21
Whle the Hospital Defendants believe no sanctions are waranted given the abov

22

23
sequence of events - especially considerig Plaitiffs knowledge of these witnesses' identitie

24
less than a year after filing suit - if sanctions are to be issued, they should be substatiall

25 reduced.

26 Nevada law is clear that sanctions may only be imposed where there has been wilfu

27
noncompliance with a cour order or where the adversar process has been halted by the actio

28

Page 9 of IS

PA0574



":-.....

~ ~
9' ~ ~
~ g ~ ~z '" ;::iOw oe_o!2 ~!.

.,,::ui.!i~~.u Ñ ~
r~ ~ ~~
~ ~ 5 rn8r-Ul"C:'
ro = ~ "i~ ¡. W Ø\
~C~ 3~
~ ~..

Ci .. &l:j i~ l:

._J/

of the unresponsive pary. Fire Ins. Exchange v. Zenith Radio Corp.~ 103 Nev. 648, 651, 74

3

2 .P.2d 911, 913 (1987). GNLV Corp. v. Servo Control Corp., 111 Nev. 866, 869, 900 P.2d 323

325 (1995). Fundamental notions of due process require that the discovery sanctions fo

4
discovery abuses be just and that the sanctions relate to the claims which were at issue in th

5

6
discovery order which is violated. Wyle v. R.J. Reynolds Industries, Inc., 709 F.2d 585, 591 (9

7
Cir.l983). Young v. Johnny Ribeiro Bldg., Inc., 106 Nev. 88, 92, 787 P.2d 777, 779-80 (1990),

8 Implicit in distrct judge's authority to sanction paries for failure to comply with pretri

9
conference orders is that distrct judge must design sanction to fit violation. Rules Civ.Proc.

io
Rule 37(b)(2). City of Sparks v. Second Judicial Dist. Court In and For County of Washoe

II

12
1996,920 P.2d 1014, 112 Nev. 952.

13 Here, the Discovery Commissioner sanctioned Defendant $18,000, employing a formul

14 of $1,000 per "unidentified nurse (3) for each year not identified (6). . .." See Exhibit A. I

15 addition, she recommended

16

17
· due to the. "time length involved in UHS' faiIure to identify .the nurses," an

evidentiar hearng before ths Honorable Cour to determine whether case

terminating sanctions are appropriate; .
18

19 · the ful admission of the nurses' Las Vegas Metropolita Police

Deparent statements without the necessity of foundation, without the
restrction both as to substace and form, and baIing any objections based
on hearsay or to recorded statements; and

20

21

22 · that the District Cour "may reconsider reducing the amount of sanctions if

the (Hospital Defendants) were to suffciently prove with a degree of
probabilty that the hospital had no knowledge of Sumera or Wolfe until
just recently." Exhibit A.

23

24

25 Given the sequence of events discussed supra (Points LA. and LB.), this Cour shoul

26 decline to adopt the Discovery Commissioner's recommendations. Nonetheless, to the exten
27

28
this Court determines that sanctions are stil waranted because of the Hospital Defendants'
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failure to supplement their NRCP 16.1 disclosures in May 2013 (upon receipt of the police fie)

2 the recommended sanctions should be substantially reduced to a monetar fine. The reductioni

3 appropriate because the Hospita Defendants did not willfully disobey a cour order or otherwis

4
attempt to thwar the discpvery process. Rather, the Hospital Defendants' decision not t

5

6
identify Nurses Wolfe, Murray and/or Sumera in their NRCP 16.1 disclosures prior to Ma.y 20 i 3

was motivated by a good faith belief that these' persons did not have information relevant to th
7

sinstant Plaintiffs case. Thus, any monetar sanctions should instead reflect the period of tim

9 between when they acquired the police fie in May 2013 (and arguably knew these nurse

IQ
possessed potentially relevant information) and their ultimately disclosure of the fie containin

II

12
their identities and statements in November 2014. Employing the Discovery Commssioner'

13 formula, the monetar sanctions should therefore be reduced from $18,000 to' $3,000

14 representing $1,000 per "undentified witness" for the year they knew about the witnesses an

IS
their potential knowledge relevant to the instant Plaitifts case yet failed to disclose thei
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III.

2 CONCLUSION

3 Based on the foregoing, Defendants Centennal Hils Hospital and UHS tespectfull

4
request this Honorable Court rescind the sanctions recommended by the Discove

5

6
'Commissioner, or, in the alternative, reduce the sanctions to a moneta fie of$3,000.

7
DATED this 30th day of July, 2015.

8 HALL PRAOLE & SCHOONYELD, LLC

9
lsI: John F. Bemis, Esq.
MICHAÉL E. PRAGLE, ESQ.
Nevada Bar No.: 8619
JOHN F. BEMIS; ESQ.
Nevada Bar No. 9509
1160 Nort Town Center Drive, Suite 200
Las Vegas, NY 89144
Attorneys for Defendants
Centennial Hils Hospital and
Universal Health Services, Inc.

io

II

12

13

14

IS
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17

18

19

20

21

22

23 III

24

25

III
26

27
III

28
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2S

DECLARATION OF JOHN F. BEMIS, ESQ. RE LR 2.34

2 STATE OF NEVADA )
) SS.3 COUNTY OF CLAR )

4
JOHN F. BEMIS, being first duly sworn deposes and says:

5

6
1. I am an attorney duly licensed to practice law in the State of Nevada and, along with

7
Michael E. Prangle, Esq., am the attorney for Defendants Centennal Hils Hospita and

8 Universal Health Services, Inc. in the above captioned action.

9
2. lhave personal knowledge of the facts set forth herein and am capable and wiling to

10
testifY to same if called upon to do so.

II

12
3, Attched hereto as Exhbit A is a tre and correct copy of the July 14,2015 Discovery

13 Commissioner's Report and Recommendations.

14 4. Attached hereto as Exhbit B is a tre and correct copy of the District Attorney's Offce

is September 28, 2009 Second Supplemental Notice of Witnesses And/Or Expert Witnesses .

16
in State v. Farmer, No. C245739.

17

18
5. Attached hereto as Exhibit C is a tre and correct copy of the Distrct Attorney's Offce

19 October 16, 2009 Thrd Supplementa Notice of Witnesses And/Or Expert Witnesses in

State v. Farmer, No. C245739.20

21
6. Attached hereto as Exhibit D is a true and correct copy ofPlaintifts Fift Suppiem~nt to

22

Case Conference DisclosUres Pursuant to NRCP 16.1.
23

24
7. Attched hereto as Exhibit E is a tre and, correct copy of Plaintifts Sixt Supplement to

25 Case Conference Disclosures Pursuat to NRCP 16.1.

26

Page 13 of is
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10

II

12

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

8. Attached hereto as Exhibit F is a true and correct copy of the May 6,2013 Notice of

2 Entr of Order re: Discovery Commissioner's Report and Recommendations in Cagnina

3 v. Centennial Hils Hospital, No. A570756.

4
9. Attached hereto as Exhbit G is a tre and corr~ct copy of this Cour's November 12,

5

6
2014 Discoyery Commissioner's Report and Recommendation.

7
10. Attached hereto as Exhbit H is a tre and correct copy of the March 10,2010 Deposition

8 of Amy B.ochenek, RN, in Cagnina v. Centennial Hils Hospital, No. A570756,

9 specifically pages' 33 and 49.

11. Attached hereto as Exhibit I is a tre and correct copy of the January 27, 2010 Deposition

. of Karen Goodhar, RN, in Cagnina v. Centennial Hils Hospital, No. A570756,

specifically pages 35, 48, 75, 89 and 90.

FURTHER YOUR DECLART SA YETH NAUGHT.

lsI: John F. Bemis, Esq.
JOHN F. BEMIS, ESQ.
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CERTIFICATE OF SERVICE

2 IHEREBY CERTIFY that I am an employee of HALL PRAGLE & SCHOONVELD,

LLC; that on the 30th day of July, 2015, I 'served a tre and correct copy of the foregoing3

4
DEFENDANTS VALLEY HEALTH SYSTEM LLC d//a CENTENNAL HILLS

5

6
HOSPITAL MEDICAL CENTER AND UNVERSAL HEALTH SERVICES, INC.'S

OPPOSITION TO PLAITIFF'S MOTION FOR NRCP 37 SANCTIONS via Electronic
7

8 Service through Wiznet to the following paries at their last known address:

9 ROBERT E. MURDOCK, ESQ.
ECKLEY M. KEACH, ESQ.
KEACH MURDOCK, LTD.
521 South Third Street
Las Vegas, Nevada 89101
Attorneys for Plaintif

S. BRENT VOGEL, ESQ.
LEWIS BRISBOIS BISGAA & SMITH
6385 South Rainbow B1vd.~ Suite 600
Las Vegas, NY 89118
-and-
JAMES P.C. SILVESTRI, ESQ.
701 Bridger Ave., Suite 600
Las Vegas, NY 89101
Attorneys for Defendant
American Nursing Services, Inc.

10

11

12

13

14 ROBERT C. MCBRIDE, ESQ.
CAROLL, KELLY, TROTTER, FRAZEN,
MCKENNA & PEABODY
8329 W. Sunset Road, #260
Las Vegas, Nevada 89113
Artorneys for Defendant

. Steven Dale Farmer

15

16

17

18

19 lsI: Audrey An Stephanski
An employee of HALL PRAGLE & SCHOONVELD, LLC

20

21

22

4824-6661-0982, v. I
23

24

25

26

27

28
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CLERK OF THE COURT

CLARK COUNTY, NEVADA

MISTY PETERSON, AS SPECIAL
ADMINISTRATOR OF THE ESTATE OF
JAN DOE,

Plaintiff,

vs.

V ALLEY HEALTH SYSTEM LLC, a Nevada
limited liabilty company, d//a CENTENNIAL
HILLS HOSPITAL MEDICAL CENTER;
UNIVERSAL HEALTH SERVICES, INC., a
Delaware corporation; AMERICAN NURSING
SERVICES, INC., a Louisiana corporation;
STEVEN DALE FARR, an individual; DOES I
though X, inclusive; and ROE CORPORATIONS I
though X, inclusive,

Defendants.

CASE NO. A595780
DEPT NO. II

DEFENDANTS CENTENNIAL HILLS HOSPITAL AN UNIVRSAL HEALTH
SERVICES, INC'S OPPOSITION TO PLAINTIF'S MOTION FOR SUMMY
JUDGMENT RE: LIABILITY AND JOINDER TO DEFENDANT STEVEN DALE

FARR'S LIMITED OPPOSITION

COMES NOW, Defendants, CENTENNIAL HILLS HOSPITAL and UNIVERS

HEALTH SERVICES, INC., by and though their attorneys of record, the law firm of HALL
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PRANGLE & SCHOONVELD LLC, and provides their Opposition to Plaintiffs Motion fo

2 Sumar Judgment Re: Liabilty and Joinder to Defendant Steven Dale Farer's Limite

3 Opposition.

4
This Opposition/Joinder is made and based upon the pleadings on fie, the Memorand

s
of Points and Authorities that follow, and any oral arguent of counsel that may be heard at th

6

7
time of hearing of ths motion.

8 DATED this 14th day of October, 2014.

HALL PRANGLE & SCHOONVELD, LLC9

10

11 By:
NGLE,ESQ.

0.8619
IS, ESQ.

Nev aBo. 9509
HALL PRAGLE & SCHOONVLD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneys for Defendants
Centennial Hils Hospital and
Universal Health Services, Inc.

12

13

14

IS

16

17

18 A.

FACTUAL STATEMENTßNTRODUCTION19

20
1. The Parties.

21

Jane Doe is a single woman with adult children. She was hospitalized at Centennial Hil
22

23 Hospital from May 14, 2008 unti May 19, 2008. Approximately one month prior to he

24 hospitaization, she suffered a brai injur that caused her to experience seizures. She w

25
brought to CHH after experiencing a seizure on our about May 14, 2008. Plaintiff commtte

26

suicide on July 10,2013.
27

28
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American Nursing Services, Inc.. was a supplemental stafng agency that provided th

2 alleged perpetrator of the assault, Steven Farer, to Centennal Hils Hospita. Since the time 0

3 the incident, ANS has declared banptcy.

4 Broadlane. Inc., is a non-par "middleman" who connected Centennal Hils Hospita
5

with American Nursing Services, Inc., to supply supplemental stag. There is no diec
6

7
contract between American Nursing Services, Inc and Centennial Hils Hospita. Instead, ther

8 is a contract between American Nursing Services, Inc and Broadlane

9 Centennal Hills HospitaL. Broac,ane is not a par to the instant litigation.

10
Steven Farer is the alleged assailant and a former employee of American Nursin

11

Services, Inc. On June 2, 2014, a Judgment of Conviction was fied in the criinal case agais
12

13
Mr. Farer. See Plaintiffs MSJ, Exhibit 2.

14 Centennal Hils Hospital is the facilty where the alleged assault occured.

is 2. The Incident.

16
Plaintiff was brought to Centennal Hils Hospital on or about May 14, 2008. Plaintif

17

was brought to the hospita due to having a seize at the grocery store. Plaintiff alleges tha
18

19 while she was a patient, a nurse named Steven came in and improperly touched her on sever

20 occasions. Plaintiff did not come forward with her story until about 1 - 1 Yi months after he

21
discharge. Mr. Farer was convicted of sexual assault on Plaintiff.

22
3. Joinder to Defendant Steven Dale Farmer's Limited Opposition.

23

Tht Defendants CENTENNIAL HILLS HOSPITAL and UNNERSAL HEAL T
24

2S SERVICES, INC. adopt, and incorporate as if fully set fort herein, the points and authorities

26 and arguments contained in Defendant Steven Dale Farer's Limited Opposition to Plaintiff

27
Motion for Sumar Judgment Re: Liabilty.

28
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WHEREFORE, Defendants CENTENNIAL HILLS HOSPITAL and UNIVERSA

2 HEALTH SERVICES, INC., pray that Plaintiffs Motion for Summar Judgment Re: Liabilty i

3 the above-entitled action be DENIED.

4
B.

s
ARGUMENT

6

7
Plaitiff seeks sumary adjudication agaist Steven Farer, American Nursing Service

8 and Centennal Hils HospitaL. In Nevada, conviction of a crime may be introd.uced a

9
conclusive proof of all facts necessary to sustain a conviction. See NRS 41.133. In this case, Mr.

10
Farer was convicted of, amongst other crimes, sexual assault of Plaintiff. Though her Motion

11

Plaintiff seeks to apply stct liabilty to Centennial Hils Hospital. The conviction can b
12

13
introduced against all Defendants. This Opposition does not seek to address whether the assaul

14 occured. Rather this Opposition shows that there is no authority for Plaitiffs request for strc

is
liabilty against Centemi.al Hils. As completely shown below, there is no authority to suppo

16
finding Centennal Hils strictly liable for the acts of Mr. Farer.

17

As ths Cour is aware, NRS 41.745 provides:
18

19 Liabilty of employer for intentional conduct of employee; limitations.
1. An employer is not liable for har or injur caused by the intentional conduct 0

an employee if the conduct of the employee:

(a) Was a trly independent ventue of 
the employee;

(b) Was not committed in the course of 
the very task assigned to the employee'

20

21

22 and

26

(c) Was not reasonably foreseeable under the facts and circumtances of 

the cas

considerig the natue and scope of his or her employment.

-For the puroses of ths subsection, conduct of an employee is reasonably foreseeable if

person of ordinar intellgence and prudence could have reasonably anticipated the conduct an

the probabilty of injury.
2. Nothing in this section imposes strict liabilty on an employer for an

unforeseeable intentional act of an employee. (emphasis added)

23

24

25

27

28
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Thus, in order to establish liabilty for the conduct of an employee, Plaintiff mus

2 establish that the act was not a try independent ventue, the act was commtted in the course 0

3 the task assigned to the patient, and that the act was reasonably foreseeable. Plaintiffs Motio

4
wholly neglects the topic of whether the instat act was reasonably foreseeable.

s
As fuer discussed below, Defendant, Centennial Hils canot be held liable for Steve

6

7
Farer's intentional conduct as his conduct was a trly independent venture. Additionally, Mr.

8 Farer's actions weren't reasonably foreseeable under the facts and circumstances of the case.

9 Moreover, the finding of liabilty pursuat to NRS 41.745 is a question of fact for the jur. A

10
such, Plaintiffs Motion should be denied as to Centennial Hils.

i I

1. The Alleged Assault is a Truly Independent Venture.
12

13
Intially, the alleged assault was a try independent ventue of 

Mr. Farer. Both befor

14 and after the passage ofN.R.S. 4L.745,the Nevada Supreme Cour has spoken numerous time

is
as to how to determine whether acts fall withn the course and scope ef ene's employment. Fo

16
example, to determine course and scope, the Nevada Supreme Cour looks to:

17

a. whether the employee was "acting on behalf of' or "out of any sense of
18

19 duty owed to" he employer, or "fuering the business interests", Wood v.

20 Safeway, Inc., 121 Nev. 724, 37-738, 121 P.3d 1026, 1035, Burnett v.

21 C.B.A. Sec. Service, Inc., 107 Nev. 787, 789, 820 .2d 750, 751-752
22

(1991); and
23

24
b. whether the employer "exercise( d) control over," or "received a

2S benefit," from the employee's conduct, Kornton v. Conrad, Inc., 119 Nev.

26 123,123,67 P.3d 316,317 (2003).

27

28
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2

In the instant matter, it is patently clear that sexual assaults are outside the course and scop

of certified nurse assistant's job. This much is admitted in Plaintifs Motion. The Nevada Stat

4 CNA scope of practice. See Nevada State Board of Nursing CNA Skills Guidelines attche

3 Board of Nursing provides a CNA Skils Guidelines which itemizes a list of specific skills fo

5

hereto as Exhibit A. In reviewig said exhbit, there is no reference to molestation, digita
6

7
insertion of fingers into a patient's vagina, rectu or groping of 

breasts, and legs. See Exhibit A.

8 In fact, there are no skils listed on the CNA Skils Guidelines that could be considered sexual'

9 natue. ¡d.

10
Additionally, takg a look at the Centennal Hils Job Description/erformance Revie

i I

for CNA's, there is no reference to molestation, digital insertion of fingers into a patient'
12

13
vagina, rectu or groping of breass, and legs. See Centennal Hils Job Description attche

14 hereto as Exhbit B. Specifically, the Description/urose of 
Position states:

1S Responsible for assisting the planning, organzing, implementing and evaluating
the activities occuring in the nursing unt by performng clerical and receptionist
duties, and performing patient care/servce activities/procedures as outlined by the
state board of nursing and within the Nevada Nurse Practice Act. Performs
assigned duties under the supervision of licensed nursing staff. ¡d.

16

17

18

19 Again, nothg in this description could possibly be interpreted to advocate or endorse the sexua

20 assault of patients. In fact, this premise has been clearly admitted by Plaintiff. See Motion fo

21 Sumar Judgment atlO:15-16.
22

Moreover, in Wood v. Safeway, the Nevada Supreme Cour held that the repeated sexua
23

assaults of a mentally retarded employee by a jantor hired to clean the store was clearly outsid
24

25 the course and scope of employment of the janitor and liabilty could not be extended to th

26 employer. 121 Nev. at 739. In Wood, Safeway Stores, Inc. hired a mentaly retaded individua

27
Doe, to work as a par-time couresy clerk. Doe was hired through the store's special hiri

28
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program, where job coaches were provided by Doe's high schooL. Doe also received assistanc

2 from a job coach at Easter Seals and the state provided a vocational rehabiltation counselor.

3 Prior to begiing employment, Doe attended a daylong orientation session for new employee

4
where she received specific trainig for her job duties. The orientation also covered Safeway'

S

employment policies, including its policies on sexual harassment in the workplace. Doe wa
6

7
accompaned to the orientation by one of her job coaches, to ensure she understood all th

8 materials and inormation.

9 During her employment, Doe met Ronquillo-Nino, who was employed by Actio

10
Cleaning, and was contracted to work as a nighttime janitor at the Safeway store. On the

1 I

12
separate occasions Ronquilo-Nino sexually assaulted Doe while she was at work. The assault

13
occured in a cleaning supply room, and also outside behind a trash dumpster while Doe w

14 collecting shopping cars from the parking lot. As a result of the assaults, Doe became pregnan

15
and gave bir to a healthy child. Doe fied a Complait against both Safeway and Actio

16

Cleaning based upon the multiple sexual assaults. Safeway brought a Motion for Sum
17

18
Judgment based upon the Nevada Industal Insurance Act providing the sole and exclusiv

19 remedy for injures arsing out of the course and scope of employment. Action Cleanng brough

20 a Motion for Sumar Judgment based upon NRS 41.745, claiing that it canot be held liabl

21 for the intentional torts of its employee. The district cour granted both motions, and denie
22

Doe's Motion for Reconsideration. Thereafter, the Nevada Supreme Cour upheld the sum
23

24
adjudication.

2S The Nevada Supreme Court held that because Ronquillo-Nino was not acting out of an

26 sense of duty owed to Action Cleaning, the multiple sexual assaults against Doe were

27
independent venture and outside the course and scope of his employment. See Wood, 121 Nev.

28
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2

at 739. Based upon the assaults being an independent venture by Ronquilo-Nino, the Nevad

Supreme Cour held that Doe's arguent must faiL. Id

3
/

Likewise, in the instant matter, there is absolutely no possible scenaro that alleged sex

assault can be considered within the course and scope of Mr. Farer's employment. As such

the alleged sexual assault must be considered a truly tndependent venture of Mr. Farer. Base

4

S

6

7
upon Mr. Farer's alleged sexual assault being a try independent ventue, Centennal Hil

8 canot be held liable for the intentional tort allegations.

9 2. There is Absolutely No Clear Notice of a Propensity for the Type of Action
that is Alleged to Have Occurred.

10

II Most importantly, the alleged sexual assault committed by Mr. Farer was completel

12 unoreseeable under the facts and circumstances of the case considering the natue and scope 0

13
his employment. In order to hold an employer liable for the intentional torts of an employee

14

15
NR 41.745 requires that the action of the employee was reasonably foreseeable under the fact

20

16 and circumstaces of the case considering the natue and scope of his employment. Moreover

17 NRS 41.745 states "for the puroses of ths subsection, conduct of an employee is reasonabl

18
foreseeable if a person of ordinar intelligence and prudence could have reasonably anticipate

19

the conduct and the probabilty of injur." The Nevada Supreme Cour has held that if an actio

21
is not reasonably foreseeable, the cour does not need to look at the other two elements of NR

22 41.745(1). Vaughan v. Harrah's Las Vegas Inc., 2008 WL 6124455, 2, attached hereto

23 Exhbit C.

24
The Nevada Supreme Cour determined that whether an intentional act is reasonabl

2S

foreseeable depends on whether one has reasonable cause to anticipate such act and th
26

27
probabilty of injur resulting therefrom. See Rockwell v. Sun Harbor Budget Suites, 112 Nev.

28 1217, 925 P.2d 1175 (1996) (citing Thomas v. Bokelman, 86 Nev. 10, 462 P.2d 1020 (1970)).

Page 8 ofl4
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The Nevada Supreme Cour has quoted, with approval, the Californa Cour of Appeal

2 explainig foreseeabilty in the context of respondeat superior as follows:

3 Foreseeabilty, as a test for respondeat superior merely means that in the context of
the paricular enterprise an employee's conduct is not so unusua or starling that it
would seem unfai to include the loss resulting from it among other costs of the
employer's business. In other words, where the question is one of vicarious liabilty,
the inqui should be whether the risk was one 'that may faily be regarded as tyical

of or broadly incidental' to the enterprise underten by the employer.
Under the modern rationale for respondeat superior, the test for determng whether
an employer is vicarously liable for the tortous conduct of his employee is closely
related to the test applied in workers' compensation cases for determining whether an
injur arose out of or in the course of employment. See Wood, 121 Nev. at 740
(citing Rodgers v. Kemper Construction Co., 50 Cal.App.3d 608, 124 Cal.Rptr. 143,
148-49 (1975)).

4

s

6

7

8

9

10

11 In Wood, the Nevada Supreme Cour concluded that the because the assailant had no prio

12 criminal record in the United States or Mexico, and because there was no prior complaint

13
against the assailant for sexual harassment, that it was not reasonably foreseeable that th

14

assailant would sexually assault a Safeway employee. 121 Nev. at 740. In Vaughan, the Nevad
15

l6 Supreme Cour held that based on a lack of a criinal record and no worker complaints 0

17 violent assault, Harah's could not be held liable for its employee assaulting a patron in th

18 bathoom. Exhibit C, 2008 WL 6124455, 2.

19
In the instat situation, there were absolutely no known prior acts by Mr. Farer tha

20

could potentially put Centennial Hils on notice that Mr. Farer would assault a patient. Prior
21

22 to the alleged incident, Steven Farer was a certified nurses' assistat in California and Nevada.

23 Mr. Farer went though a background check to receive his certification in both states.

24
Centennial Hils was provided with a criminal background check, proof of negative drug test an

25
employment background information prior to booking shifts with Mr. Farer. Thereafter

26

27
Centennial Hils performed a priar source verification with the Nevada State Board 0

28 Nursing prior to hiring Mr. Farer. Further, in reviewing Mr. Farer's employment fie a

Page 9 of 14
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Centennal Hils Hospital, there are absolutely no reports of il character. See Centennal Hil

2 Employee File of Steven Farer attched hereto as Exhibit D.

3 Plaintiff wil allege that Centennal Hils waS on notice of Mr. Farer's nefarou

4
background based upon an allegation of "patient abuse" that occurred at Rawson Neal Hospital

5

Mr. Farer was placed on "Do Not Return" status that the facilty, but was cleared of an
6

7
wrongdoing. There was no report to the Nevada Board of Nursing. Rather, Rawson Neal an

8 American Nursing Servces conducted separate investigations into the matter.

9 investigations cleared Mr. Farer of wrongdoing. American Nursing Services did not provid

10
any information regarding the Rawson Neal Hospital accusations to Centennal Hils. As such

11

12
there is no way that Centennal Hils had prior knowledge of any prior improper copduct of Mr

13
Farer.

14 The former clincal director of American Nursing Services' Las Vegas branch, Michell

17

IS Simmons, was deposed on November 15, 2012. Ms. Simn:ions is a former employee due t

16
American Nursing Services declaring banptcy and closing business. Ms. Simmons testifie

18
that before sending an employee for an assignment, ANS would ensure that the individual w

19 proper for whatever job they were booked. See Deposition of Michelle Simmons attached heret

20 as Exhibit E, 26:2-5. This included verifyg credentialing, references, background check. Id a

21 26:6-21 Additionally, Ms. Simmons would follow up with the facilties on how the patient
22

were doing when on assignent. Id. at 27:1-28:3
23

24
Ms. Simmons did recall incident related to Mr. Farer at Rawson Neal Hospita. Id A

25 59:2-60: 1. Mr. Farer was placed on "Do Not Retu" status at Rawson Neal pending th

26 outcome of an internal investigation. On, or about, Januar 25, 2008, Rawson Neal Hospita

27
informed American Nursing Services that Mr. Farer was "Do Not Retur" status. Id At 74:5

28
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28

10. Despite being on "Do Not Retur" status at Rawson Neal, Mr. Farer was booked at othe

facilties. Id. 115:5-11. Ms. Simons testified that she did not inform Centennial Hils of th

her from informing Centennial Hils of the investigation. ¡d.

"Do Not Retur" status or ongoing investigation at Rawson Neal. Id. CITE. American Nursin

Services did not inform Centennal Hils of the investigation into the alleged patient abuse a

Rawson NeaL. Id. At 140:1-25. Ms. Simmons stated that American Nursing Services prevente

Clearly, there is no evidence that Centennial Hils Hospital had reasonable cause t

anticipate the alleged conduct and the probabilty of injur resulting therefrom. Accordingly,

pursuat to the Wood and Vaughan cases, this Honorable Cour must deny Plaintiffs Motion.

3. Whether NRS 41.745 Liabilty Exists, Is a Question of 
Fact for the Jury.

Establishing liabilty for intentional conduct of an employee or agent is similar, but mor

for Summar Judgment which was granted and Plaintiff appealed.

onerous than establishing ostensible agency. With regard to ostensible agency, the Suprem

Cour of Nevada first addressed the issue of agency in a medical setting in Oehler v. Humana

105 Nev. 348, 775 P.2d 1271 (1989). Plaitiff 
Beverly Oehler filed a Complaint against Human

Hospital Sunse and numerous physician alleging that Humana Hospital Sunise and numerou

physicians were liable under a negligent supervision theory (respondeat superior) and a vIcariou

liabilty (agency) theory. Discovery was conducted and Humana Hospital Sunise fied a Motio

The Oehler Cour found that there was not a genuine issue of material fact regarding th

vicarious liabilty (agency) theory. The Cour found that agency did not exist as a matter of law

stating that "(a) hospital .is not vicariously liable for acts of physicians who are neithe

employees nor agents of the hospitaL." Id. at 351, citing Gasbarra v. St. James Hospital, 40

N.E.2d 544 (III. App. 1980); Cooper v. Curry, 589 P.2d 201 (N.M. 1978).

Page 11 of 14
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The most recent Nevada case to address the agency theory is Schlotfeldt, where the Co

2 looked to other jurisdictions as a guide for establishing the presence of agency between a docto

3 and hospital and evoking vicarous liabilty. Schlotfldt v. Charter Hospital of Las Vegas, 11

4
Nev. 42, 48 (1996). Looking to Hil v. St. Clare's Hospital, 67 N.Y.2d 72; 490 N.E.2d 823,82

s

(1986), the Cour found that "absent an employment relationship, a doctor's mere afliation wit
6

7
a hospita is not suffcient to hold a hospita vicarously liable for the doctor's negligen

8 conduct." See also, Ruane v. Niagara Falls Memorial Medical Center, 60 N.Y.2d 908, 45

9
N.E.2d 1253 (1983). A physician or surgeon who is on a hospita's staff is not necessarly liabl

10
for his tortuous acts. Evans v. Bernhard, 533 P.2d 721, 725, 23 Ariz. App. 413 (1975). A hospit

11

12
does not generally expose itself to vicarous liabilty for a doctor's actions by merely extendin

13
staff privileges to that doctor. Moon v. Mercy Hospital, 373 P.2d 944, 946; iso Colo. 43

14 (1962); Hundt v. Proctor Community Hospital, 284 N.E.2d 676, 678; 5 IlL. App. 3d 987.

15 In Footnote 3 of Schlodtfeldt, the Cour poL'1tedly stated that their holding did no

16
distub Oehler and the cases were distingushable because:

17

18
Determinig the existence of agency is quite different than determning the
absence of agency. First, concluding agency exists requires an affative finding

on all the elements of agency. Concludig agency does not exist requires only the
negation of one element of the agency relationship. Second, the legal
consequences of concluding that agency exists are much different from
concluding the opposite. One defendant's liabilty can become inextricably linked
to the tortous acts of another defendant through the conclusion of agency. On the

other hand, refusing to find agency merely requires a plaintiff to prove a case
against each defendant individually.

19

20

21

22

23

24
Analyzing Oehler and Schlodtfldt together, a judge may determine that agency does no

25 exist as a matter of law; as concluding that agency does not exist requires only the negation 0

26 one element of the agency relationship. In contrast, concluding agency does exist requires

27
affrmative finding on all the elements of agency and is a question of fact for the jur to decide

28
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Likewise, ths Cour can conclude that NRS 41.745 liabilty does not exist as a matter of law

2 Such a conclusion only requires the negation of one of the three elements. However, this Co

3 canot conclude that NRS 41.745 liabilty is established, as that requires an affirmative find 
in

4
of all three elements. Such a finding is a question of fact for a jury. Accordingly, Plaintiff

s
Motion as to Centennal Hils must be denied.

6

7
C.

8 CONCLUSION

9 Based on the foregoing, Defendant respectfuly requests that Plaintiffs Motion fo

10
Sumar Judgment Re: Liabilty be DENIED.

DATED ths 14th day of October, 2014.

HALL PRAGLE & SCHOONVELD, LLC

1 I

12

13

14

15
By:

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

2 I HEREBY CERTIFY that I am an employee of HALL PRAGLE & SCHOONVELD,

3 LLC; that on the 14th day of October, 2014, I served a tre and correct copy of the foregoin

4
DEFENDANTS CENTENNIAL HILLS HOSPITAL AND UNIVERSAL DEALT

s
SERVICES, INC.'S OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMAR

6

7
JUDGMENT RE: LIABILITY AN JOINER TO DEFENDANT STEVEN DAL

8 FARMR'S LIMITED OPPOSITION via E-Service on Wiznet pursuant to mandato

9 NEFCR 4(b) to the following paries:

10
ROBERT E. MUOCK, ESQ.
521 South Thrd Street
LAS VEGAS, NV 89101
Attorneys for Plaintif

S. BRENT VOGEL, ESQ.
LEWIS BRISBOIS BISGAARD & SMITH
6385 South Rainbow Blvd., Suite 600
Las Vegas, NV 89118
-and-
JAMS P.C. SILVESTRI, ESQ.
701 Bridger Ave., Suite 600
Las Vegas, NV 89101
Attorneys for Defendant
American Nursing Services, Inc.

11

12

13
ROBERT C. MCBRIDE, ESQ.
CARROLL, KELLY, TROTTER, FRAZEN,
MCKENNA & PEABODY
701 Nort Green Valley Parkway, Suite 200

Henderson, Nevada 89074
Attorneys for Defendant
Steven Dale Farmer

14
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17

18

19

20

21

22

23

24
4822-6833-8463, v. i

25

26

27

28
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	17 - Pltf's Ex 21-Transcript of 15.06.03 Proceedings 15.08.04
	18 - 15.08.04 Order Setting Evidentiary Hrg
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