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because we couldn't produce that until the stay was

lifted in 2014.

And so should we whenever it was

that we got Wolfe statement disclosed the name?

Yes.

For purposes of what I'm here to

argue with you today, I'm prepared to accept that

that was May of 2013, even though I really don't

believe that was the day. I believe it was later.

So that then gets to the question of

prejudice. I mean, I think we all agree that based

on Commissioner Bulla's protective order we could

not have provided the statement to plaintiff.

So certainly Mr. Murdock or Mr.

Keach could have taken nurse Wolfe's deposition

then. Nurse Wolfe still had I think a decent memory

of what she said at that time.

It was really nurse Sumera who had

the memory problems when he was deposed in 2015. So

he was deposed earlier this year. So would nurse

Sumera's testimony -- memory have been better if he

was deposed sometime in 2013? I don't know. I

agree with Mr. Keach, it's speculation for me to

say.

But what I would say is that Mr.

PA1176
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Sumera -- or nurse Sumera did have a memory of what

he believed of Mr. Farmer. And I know he didn't

recall the, the -- telling nurse Wolfe the things

that nurse Wolfe attributed to him.

THE COURT: Uh-huh.

MR. PRANGLE: But what he did remember

was that I didn't believe that Mr. Farmer favored

female patients, and I didn't have the impression

that Mr. Farmer volunteered to place leads on female

patients. So he still had a memory of that. So

that was still there.

As to nurse Murray, let's not forget

that the sitter incident that nurse Murray talks

about, she came to the conclusion that Mr. Farmer

didn't do anything wrong.

So to me it's just wild speculation

to say that even if we had known about it that day

that others would have a memory that Farmer did

something wrong.

Nurse Murray came to the conclusion,

and she's the only one that has spoken to this

issue, is that Mr. Farmer didn't do anything wrong.

And I see no reason why we should second guess that

because she's the one.

But the reality is is that the way
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the charting is done, it's just essentially

impossible unfortunately to identify whether and

where Mr. Farmer may have been a sitter. And I'll

be -- you know, we have the records. Even if --

even if we had done this search in 2008 or 9 or 10,

we still have the problem that the records don't

give us that information. So that's not a memory

lapse issue, that's just the way the record keeping

is done.

But the main point with Murray is

that she came to the conclusion that Mr. Farmer

didn't do anything wrong. And in the deposition

that she gave in the RC case, she says I never had a

problem with Mr. Farmer. And that was the state of

her knowledge at the time.

So I guess just to sum up, I really

acknowledge that we should have supplemented our ECC

earlier than we did. And I believe though with the

statements, whenever we got them, we did produce

them at the earlier allowable opportunity based on

the protective order. And that was at the end of

2014.

And I know now that the Wolfe

statement wasn't even in that. And I don't know

where we got it, but certainly from 2013 to the end
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of 2014, it still would have been subject to the

protective order. So we couldn't have produced it

earlier, even if we had it.

So where's the prejudice? I think

as Your Honor has pointed out, really the smoking

gun nature of this is the potentially damaging

testimony about the foreseeability of nurse Wolfe.

Beyond this point of misleading the

court in terms of the statements of ours that

continue to this day, that there's no evidence that

Mr. Farmer had prior bad acts.

You know, it has been, it currently

is and it will be in the future, our position that

nobody witnessed Mr. Farmer do anything

inappropriate.

Even accepting nurse Wolfe's

testimony as, you know, in its worst light, in the

light most favorable to plaintiff, she acknowledges

point blank I had nothing concrete. She never saw

him do anything.

Nurse Murray says she never saw him

do anything. And if we consider her testimony in

the RC case, she had no problem with him at all.

As to Sumera and, you know, so

really the damaging part of nurse Wolfe's statement

PA1179
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is what she said or what she says Sumera told her.

So what did Sumera tell her? You

need to watch that guy because he favors female

patients and he likes to place leads.

Well, I will acknowledge that's

certainly kind of odd, but Sumera never saw him do

anything inappropriate.

In all the testimony, in all the

depositions that plaintiff has produced, there's not

a single person who has said I saw him

inappropriately touch someone. It's not there.

I, I acknowledge there's certainly

circumstantial evidence now, but it's my position as

an advocate for my client that there was nothing

sufficient that would have put us on notice of this

risk.

So did I inartfully or over state

that position in the briefs with the court?

Perhaps.

THE COURT: Well, you would acknowledge

it's one thing to argue your interpretation of

documents in exhibits that have -- in evidence that

have been produced and say looking at this group of

information, you know, nobody could possibly

conclude that, that Mr. Farmer was a danger to the
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patients, but, but -- but then -- but it's quite a

different thing to say absolutely there's no

possible -- there's -- there's -- I'm trying to

remember the language here.

MR. PRANGLE: It's extreme.

THE COURT: Absolutely nobody could

conclude from anything that's out there that -- that

Mr. Farmer did anything wrong and base that on

documents that haven't been produced. It's almost

like you're representing to the court there's

nothing out there to look at.

MR. PRANGLE: And at that point --

THE COURT: Which is different than

saying to the court there's nothing out there to

look at is a lot different than being an advocate

and saying my view of these records is that my

client should win.

MR. PRANGLE: Okay. And if I --

THE COURT: How would -- do you recognize

the distinction?

MR. PRANGLE: No, I understand the

distinction. And I guess what I would advise the

court is I guess I always looked at it as we were

saying here's what the evidence is gonna show.

If I overstated that, it certainly
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was not with an intent to mislead Your Honor. And

although statements that were made before Your Honor

were with full knowledge of the Wolfe and Murray

statements. So it wasn't as if I was trying to say

those things didn't exist.

All I would say is my point with

that, it wasn't like I was trying to say the Murray

and Wolfe statement don't exist and there's nothing

out there, ignore everything they're saying. That's

not what I was trying to get across.

My point was --

THE COURT: Wasn't one of those

statements made before the -- before the Murray

Metro statement had been disclosed?

MR. PRANGLE: I believe the -- I don't

think so. Well, actually, I don't know.

THE COURT: Well, let's double check

that.

MR. PRANGLE: I'm not sure. I'm not

sure.

THE COURT: Go ahead.

MR. PRANGLE: It has been, it is, and it

will be our position as advocates for our clients

there was nothing sufficiently out there with Mr.

Farmer at Centennial Hills Hospital that would have
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put us on notice that he was a potential risk for

sexually assaulting a patient. And, you know, I'll

soften the phraseology, but that is, that is my

position.

And at the end of the day, I

believe, Your Honor, to the extent that a sanction

is warranted or Your Honor agrees with Commissioner

Bulla, the sanction should be on me. This is --

this is my case. As I've said, Bohanek and Butler

were gone by the time this case was even filed.

This is on me. And if there's a sanction, it should

be on me. It should not be on Centennial Hills

Hospital. They're relying on me to advocate for

them.

And this -- you know, when nurse --

or when Commissioner Bulla says we, Hall Prangle

Schoonveld, knew as early as 2008 that these

witnesses had this important information, that's why

we're gonna do a thousand dollars a year per witness

because of what I failed to do, this is on me.

And what I would say, and as

Commissioner Bulla invited the court to do, if we

can demonstrate that we didn't have this information

in 2008, but it was at a point later, invite the

court to reduce the sanctions. And that's exactly
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what I'm asking you to do.

I believe the totality of the

evidence today is that the first point that we had

this information about the statements at the

earliest was 2013. February 2013. And we didn't

listen to the audio tape. But May of 2013 when we

had the Murray statement and whenever we got the

Wolfe statement, let's assume it was May of 2013, we

couldn't disclose it until November of 2014.

I don't believe that if you use 2013

as the benchmark for memories fading that we can

conclude that that five-year period of time that

justifiably we hadn't disclosed this, that we would

think anybody would have a better memory than they

had in 2015.

So I'm asking Your Honor to

reconsider the monetary sanction of Commissioner

Bulla. I'm asking Your Honor to reconsider her

sanction of the admissibility of the statements

without foundation as to -- and basically overruling

preemptively a hearsay objection and reducing the

sanction or eliminating the sanction because there's

no prejudice after 2013.

As to the case terminating sanction,

I don't believe anything comes close to that,
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certainly as to Centennial Hills because the two

people that would serve as the basis for that were

not even employees when this lawsuit was filed. So

I don't know how you can hold Centennial Hills

responsible for the conduct of Bochenek and Butler

when they were no longer there and supposedly duty

bound to do something. They were no longer duty

bound to do anything. They didn't work for us.

And again, as I've said, I don't

believe they had the statements. So I don't believe

case terminating sanctions are appropriate as well.

Nor do I believe that a sanction of

finding foreseeability, again, because I don't

believe plaintiff has demonstrated sufficient

prejudice given that the points when the disclosures

should have been made is 2013, not 2008.

So for all those reasons, I would

ask Your Honor to reconsider or eliminate the

sanction imposed by Commissioner Bulla and not

entertain any additional sanctions as requested by

plaintiff's.

THE COURT: All right. Thank you, Mr.

Prangle. I appreciate that. Mr. Keach, you get the

last word.

MR. KEACH: I'll try not to be too
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lengthy, Your Honor.

THE COURT: You pay proceed, Mr. Keach.

MR. KEACH: Thank you, Your Honor. Your

Honor, I'd ask the court to be mindful that the

lawyers representing the hospital are skilled,

competent counsel of a national firm with offices

all over the country. It's called Hall Prangle.

And one of those lawyer's, a main partner, is the

making the arguments today. And the reason I'm

asking the court to be mindful of that is this:

These guys are not the Keystone cops. These are

real lawyers. They're smart lawyers, they're good

lawyers, and they're real lawyers.

And I make that point, Your Honor,

because what Mr. Prangle just told us in no

uncertain terms, and thankfully we have a

transcript, he stated that he made the statement in

the opposition to motion for summary judgment to the

court about there was absolutely no information that

could potentially put the hospital on notice with

quote, full knowledge of Wolfe and Murray's

statements. That's a direct quote. That's what he

just told us.

Now, that's important, Your Honor.

Because while Mr. Bemis doesn't know when they --

PA1186



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

239

they received Wolfe's statement --

THE COURT: Uh-huh.

MR. KEACH: -- Mr., Mr. Prangle does. He

may not know the exact date, but he knows one thing:

He knows when he made that statement in his

opposition to motion for summary judgment it was

quote, with full knowledge of the Wolfe and Murray

statements.

That motion, Your Honor -- that

opposition, Your Honor, is Exhibit 18. It was filed

October 14th, 2014.

THE COURT: Well, that's why I asked,

didn't you make that statement before the -- before

you had the -- didn't you make that argument before

you had the Wolfe statement and he said no, he

didn't think so.

MR. KEACH: No, he made the argument

before we had the Wolfe statement.

THE COURT: Right. Before you had the

Wolfe statement.

MR. KEACH: Right.

THE COURT: Before you had the Wolfe

statement.

MR. KEACH: He did. He made the argument

before we had the Wolfe statement.
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THE COURT: Right.

MR. KEACH: But, Your Honor, he also made

the argument before the October 27th disclosure of

the police file, okay.

THE COURT: Well --

MR. KEACH: So on October 27th when

they're making a supplemental disclosure because the

court has now ordered -- Judge Bulla has now ordered

them to produce all of the files, there's no more

protective order, produce the files, and they

produce what they claim they have.

THE COURT: Uh-huh.

MR. KEACH: Guess what's missing again

just like I asked Mr. Bemis? Now, that's why I

started out, Your Honor, by -- by -- by indicating

who this firm is. These are not Keystone cops.

These are real lawyers.

Now, Mr. Prangle can stand up here

all day and say I screwed this up, I screwed that

up, I screwed up not giving you the May 13 -- the

February 13th stuff, we screwed up because we didn't

look at it, we screwed up because we didn't ask the

client certain information, we screwed up because we

thought it was Cagnina and not Doe, we screwed up

because we said we had it in May 2013, we screwed up
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this, we screwed up that. They don't screw up like

that.

That's not -- that's not -- that's

not -- unfortunately, Your Honor, it's not

believable. Some of it may be. All of it, no. One

thing that's not because he was unequivocal, Your

Honor. He was absolutely unequivocal. Get the

transcript, read it, because he said it.

THE COURT: I'll double check. I know

what you're arguing.

MR. KEACH: He said it. He said he made

the statement with full knowledge of the Wolfe and

Murray statements, period. He said it.

THE COURT: I mean, that means he has the

Wolfe statement at -- by October 27th, 20 --

MR. KEACH: Prior to October 14th because

that's when the brief was filed and he didn't

disclose it.

Okay, Your Honor. Again, I get back

to the smoking gun because now when they're required

to disclose everything, they don't disclose Wolfe's

statement. More than that, Your Honor, they never

disclosed Wolfe's statement.

THE COURT: All right. Just, you know,

for the record, I am gonna go back and just double
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check what was said so nobody takes anything out of

context.

MR. KEACH: Absolutely, Your Honor.

THE COURT: Go ahead.

MR. KEACH: That's the smoking gun again,

okay. Because when they're supposed to disclose

everything, they don't disclose Wolfe's statement.

To this date they haven't.

THE COURT: When did you get it?

MR. KEACH: When did we get it, Rob?

January?

MR. MURDOCK: January 2015.

MR. KEACH: January 2015, Your Honor.

And the point is that's not prejudice, okay. The

point about that is intent. Big difference.

The prejudice, Your Honor -- you

know, Mr. Prangle makes -- focuses his argument on

2013. And, and -- because the prejudice from 2013

to 2015 I concede is dramatically less than 2009.

Well, they don't get a pass, Your

Honor, because their managers, the head of the

nursing, left. They don't get a pass for that.

They were investigating this case in

2008. What they were investigating was whether

Farmer's conduct was reasonably foreseeable. And,
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Your Honor, when you want to know about prejudice,

because you focused on that and it's properly the

subject of focus, Mr. Prangle did not mince words.

He made it clear that they will continue to their

dying breath argue that, that they didn't -- that

there was nothing to suggest that the evidence

doesn't suggest that Farmer had a predilection to

assault female patients.

Well, let's look at things in

context. First off, we'll never know what the

evidence is because we were precluded from getting

it. Yeah, I'll give him that. When you don't --

when we don't get a shot at it until 2015, it's a

heck of a lot harder for us to get the evidence of

the witnesses who knew. So he's right. He's right.

Other than what -- what nurse Wolfe

said she actually saw on Hannah which was after a

Doe, we don't have a witness that said that they saw

Farmer assaulting someone.

What we do have though is this: Ray

Sumera saying, hey, be on the lookout for this guy

because he's being, he's being a little too

attentive with female patients' breasts when he's,

he's doing leads.

And, and Your Honor, it's not just
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him that said that because nurse Murray said the

same thing.

Now, we don't have them. We don't

have the statements until years later. But suppose

you had that back in 2009 when you've got

information that two people from two completely

different sources, one working in the ER and one

working on the upper floor, is expressing the same

concern. Hey, this guy's messing around with

women's breast on a pretext of, of doing leads. I

mean, that's what we have now.

What could we have had then when we

had an opportunity in 2009 to start asking all these

people, hey, do you remember what Farmer was doing

with -- with women? Because -- because we know that

Margaret Wolfe said a lot of people were talking

about it. All those people are gone.

So he's right, by concealing the

evidence, he is going to be able to argue, hey, this

isn't enough.

But had we had that, we'd have had a

heck of a lot more because we'd have had live

witnesses who remembered what happened, not people

we don't know and people who we do know who forget

everything.
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And that's what Ray Sumera did. He

doesn't remember anything except oh, yeah, he was a

great guy. That's what he remembers. That just

doesn't fly with me.

Christine Murray. She didn't say

Farmer didn't do anything wrong. And I want the

court to please read her transcript because that's

not what she said.

Regardless of how many times Mr.

Prangle said Christine Murray made a determination

Farmer didn't do anything wrong, what she said was

she didn't give any credence to the lady's -- to

what the lady was saying.

Now the problem for us is of course

we don't get to talk -- she wasn't -- she wasn't --

Christine Murray wasn't her nurse. We don't get to

talk to a lady to find out what happened. We don't

get to talk to her nurse to find out what she found

out. We get to talk to Christine Murray who -- who

was -- who gave a statement, Your Honor, to the

police because she was on the floor. She was -- she

was working that night at Cagnina. And that's why

she gave a statement to police. And during the

course of that statement, this came out that what

she had seen. I don't think -- I'm not for a moment
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do I think Christine Murray was the primary witness

in that case -- in that incident.

I think the lady and the lady's --

she -- the nurse assigned to her were much better

nurse witnesses than Christine Murray. Christine

Murray was a nurse on the floor who happened to hear

a woman screaming. We don't know -- we don't know

who was the actual nurse who was assigned to her

said or what the lady could have told us.

But we do know one thing: We'll

never find out because they hid it.

And they do not get a pass, Your

Honor because Butler, the head of emergency room

and -- excuse me. Butler the head of nursing and

Blasing the head of the emergency room quit a year

later after -- quit a year later. They knew.

And again, what I would invite the

court to do, look at the transcripts to see what

they said and what they knew. Because what

Christine Murray said was -- of course this is years

after the fact. And this is what she's telling us

still: The director of nursing -- but the director

of nursing called you down after she read the

statement; is that correct? Yes. She talked to all

of us. Okay. The director of nursing, Carol
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Butler, called us down after she read her statement.

Yes. She talked to all of them. What do you mean

she talked to all of them? Well, she talked to all

the nurses who were involved in this.

THE COURT: This is the -- which depo are

you reading?

MR. KEACH: That's Christine Murray, Your

Honor. The actual portion we're talking about, I'm

reading from, we actually have --

THE COURT: What page is that on?

MR. KEACH: It's actually page five of

our brief I'm reading from, Your Honor.

THE COURT: Okay.

MR. KEACH: But it's page 61 of her depo.

THE COURT: All right, thank you.

MR. KEACH: And did you go through the

statement with her? She asked me what happened. I

told her what I knew. We didn't pick this up and go

through it line by line like we are now. What she

knew was -- I mean, she had read it.

Okay. Now, they say well, where'd

they get it from? I say I don't know. I don't have

to know.

THE COURT: Is knowledge of the director

of nursing imputed to the corporation?
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MR. KEACH: Oh, my God. Yes, Your Honor.

THE COURT: Just want your view on it.

MR. KEACH: Absolutely. She's in charge

of nursing. Your Honor, she was a member of the

C-Suite which we've --

THE COURT: I don't know what that means.

MR. KEACH: Well, we talked about it in

the brief. It's the heads of the departments that

meet --

THE COURT: Oh, okay.

MR. KEACH: The pow wow. The CEO, the

CFO, the COO, the chief of nursing.

THE COURT: Yup.

MR. KEACH: The heads. The big dogs.

THE COURT: All right.

MR. KEACH: So she -- the -- the

undisputed, the undisputed testimony comes from

Christine Murray that Carol Butler had her statement

and read it.

They can argue til they're blue in

the face that they don't understand how it happened,

but without someone saying it's not true, it's true.

Because that's the un -- undisputed. Nobody

contradicts that.

Carol Butler concedes she knew about
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the statement. She doesn't specifically remember

reading it, but she concedes she knew all about it.

That she does concede.

And Christine Murray finishes it up

and says, yeah, she knew about it, she read it.

Same with Amy, Amy Blasing. She

knew all about the statement with, with -- with

Wolfe. Did she give it to the police? And she

knew -- she knew eight, seven years later she

remembered some details, that there was some

discrepancy what Ray told, what Ray told Margaret

and what Margaret told Ray. Okay. So there's some

discrepancy in the details. It doesn't change the

fact that in 2008 the head of the ER knew about

Wolfe's involvement.

And so, Your Honor, when they want

to talk about 2013, I want to talk about 2009. When

we filed a suit, they had initial disclosure of

obligations that they didn't -- that they failed to

comply with.

And I appreciate Mr. Prangle

standing up here and taking the bullet for his

client, but his client's the one that stands there

at the end of the day. It's not him. And unless

he's gonna stand up here and says he knew everything
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the client knew, because the client knew all of

this, then he can't take that bullet because the

bullet's not from 2013. That bullet was shot in

2009 when they failed to disclose the information.

THE COURT: All right. Thank you, sir.

Is that it? All right. Was there -- Mr. Prangle, I

know that the plaintiff gets the last word generally

because it was his burden.

Is there anything that unexpected

that you heard on reply that you feel you didn't

adequately have a chance to cover in your

opposition?

MR. PRANGLE: All I want to say is read

Blasing's deposition.

THE COURT: I'm gonna read it.

MR. PRANGLE: No, read it. And I think

that what Mr. Keach says is technically true but

misses the point. Read it. Read it and ask

yourself is what nurse Butler telling me and is what

nurse Blasing telling me that we knew through their

investigation that there was a problem with Mr.

Farmer?

The answer to that is no. The

answer that is no. What they were aware of is that

Wolfe gave a statement to the police.
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THE COURT: Uh-huh.

MR. PRANGLE: I don't -- and I'll be

honest, I don't remember exactly what they said

about the knowledge of Murray giving a statement to

police. And even the portions that Mr. Keach read

from, they talk about a statement. I don't know how

clearly defined it is that's the statement you gave

to the police versus the incident report that we

have in the case. It's unclear.

What I can tell from how this case

unfolded is that the prosecution and the defense

were not giving us any statements. So why would

they give it to somebody from the hospital? It just

mystifies me. But in any event, that's what it is.

So the tone though with Bochenek and

Butler is based on all the discussions they had that

they come to the conclusion that yes, Farmer was a

problem child that we missed and that's the thrust.

And the answer to that is no. But then again, they

leave when the Doe complaint is filed, so.

THE COURT: I understand that. I just

wanted to make sure that there was nothing that you

heard that you felt a compelling need to respond to.

MR. PRANGLE: Nothing further, judge.

THE COURT: All right. And so you all
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know the law requires an evidentiary hearing when

there's the request to -- for a terminating

sanction.

And is there any additional evidence

or argument that anybody feels that they need to

make in this matter?

MR. KEACH: Not at the time, Your Honor.

MR. PRANGLE: Yeah, we'll provide a copy

of Exhibit A.

THE COURT: Perfect.

MR. PRANGLE: And I know I alluded to

this, but we do have a copy and we just got this.

THE COURT: 15th supplement in the RC

case?

MR. PRANGLE: Correct.

THE COURT: I would like to see a copy of

that.

MR. PRANGLE: I believe you can take this

one.

THE COURT: I'll take that one. Thank

you.

MR. KEACH: We would object, Your Honor.

THE COURT: Well --

MR. KEACH: We've never seen it and it's

hearsay.
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MR. PRANGLE: We're happy or -- we got

that from Kim, right?

MR. WEBSTER: We emailed it to her to

print. It's from our office.

MR. PRANGLE: Yeah. We can provide it to

counsel. We can email it to them today.

THE COURT: You would -- you would want

this to show that the attorneys in the RC case had

the same police file that you had which didn't have

the Wolfe statement?

MR. PRANGLE: That's correct, judge.

THE COURT: I've heard enough testimony

on that. I really don't need that. But thank you,

that's fine. I'll go ahead and give it back and

sustain the objection. And we don't need to

consider it. All right.

MR. KEACH: Thank you, Your Honor.

THE COURT: All right. So that closes

the evidentiary hearing, gentlemen. I appreciate

your time. I'm gonna take this matter under

advisement because you both have asked me to read

certain things. I want to make sure I read things

carefully and look back at some of the statements

made today.

Thank you very much for your cogent
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and effective arguments. And -- and I'll try to

have a resolution on this within -- it's gonna take

me at least a week, gentlemen, to be honest with

you. It might take two weeks. There's a lot of

material in here. I have ongoing responsibilities.

I know you have a trial coming up

mid-October, right, or end of October.

MR. PRANGLE: In this case?

THE COURT: In this case.

MR. PRANGLE: Although your order

contemplates kicking it to January.

THE COURT: My order contemplated that?

MR. PRANGLE: Your Honor, we had a

date --

THE COURT: Well, why don't we all be

heard on that. You had a date certain. Why don't

you -- Mr. Prangle, you go first.

MR. PRANGLE: Here's my memory.

THE COURT: And I know we have two other

motions we have to deal with, but go ahead, Mr.

Prangle.

MR. PRANGLE: We had a date certain of

November 9 I believe. Several weeks ago we had an

order from Your Honor moving us to an October stack,

but your order indicated that we would not be forced
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to go to trial before November 9. And if we can't

try the case in a week, the case should go to the

January stack.

THE COURT: Oh. And I think the date

that you had set for trial, actually it was set

before I took over a criminal docket.

MR. PRANGLE: That's right.

THE COURT: And, and it turns out that

the date set for trial is actually during my

criminal stack. And I have to be available for

criminal cases that might be assigned during that

time frame.

MR. PRANGLE: I believe we're all --

THE COURT: I apologize for that. I know

it wasn't -- it's a scheduling conflict that you

didn't create, and I know it's causing -- gonna

cause some confusion.

And I wish there was something I

could do to alleviate that and proceed to trial on

the date that you guys originally envisioned, but I

can't do it.

MR. PRANGLE: I understand.

THE COURT: And so what do you all want

to do? And let me hear from some of the other

parties here.
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MS. BROOKHYSER: I'm just gonna -- Amanda

Brookhyser on behalf of ANS. I was just gonna echo

exactly what Mr. Prangle said about the dates. And

I think that I think all counsels in agreement that

we probably can't try this in a week. So it

probably is gonna have to be moved. I believe it

was January 4th that your order says.

THE COURT: Do I have -- when does my

criminal stack begin January?

THE CLERK: Your criminal or your civil?

THE COURT: I'm sorry. My civil.

THE CLERK: January 4th.

THE COURT: I think my criminal stack

goes until December 18th or right around there, and

then there's two weeks that are dark because no one

ever wants to try a case right before Christmas,

although if you wanted that two weeks, we could

maybe squeeze you in.

MS. BROOKHYSER: I would love to spend my

Christmas with Mr. Murdock and Mr. Keach.

MR. KEACH: Oh, that was nice.

THE COURT: So let me hear from everybody

on whether they would be available to start January

4th or at least we could have a calendar call and

then see when -- when we could put you in on that
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stack.

Let me hear from the plaintiff

first.

MR. MURDOCK: We can certainly do January

4th. That's not a problem. The only issue that we

would have is, and I spoke with Mr. Bemis about

this, the five-year rule actually runs in this case

in February.

THE COURT: All right. Well, if we

started in January, you would be okay.

MR. MURDOCK: No problem. Yeah, no

problem. But in other words, I don't know how long

your stack is.

THE COURT: What's ANS's position?

MR. SILVESTRI: January is preferable.

I've got a wrongful death case in federal court.

It's going to trial in February, although we just

got a motion that one of the parties, their counsel

is moving to withdraw. So I don't know what the

judge is gonna do with that. We also have a

settlement conference on that case in October, but

January would be best probably.

THE COURT: All right. And Farmer's

position is that -- is what?

MS. HALL: Exactly. I was just looking.
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We have a trial that starts January 11th, but I

think there's a good possibility that trial will get

moved. So I feel comfortable with January 4th if

everybody else is okay with that.

THE COURT: Great. And that if we set

it -- well, let's ask the clerk then. When could we

set calendar call if we were gonna be on that

January 4th stack.

THE CLERK: December 30th.

THE COURT: Do you guys want to be here

December 30th for calendar call?

MR. MURDOCK: Could we do calendar call

maybe a couple weeks earlier?

THE COURT: We could. We could go back a

week. December 23rd? No.

MS. BROOKHYSER: How about December 16th?

THE COURT: December 16th. Are you guys

okay with that?

MR. MURDOCK: Sure.

THE COURT: It might be a little bit --

as we go further back, it gets more difficult to

plan what positioning for that, that five-week civil

stack. But let's do that, let's plan on December

16th for calendar call.

Is that a Wednesday?
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THE CLERK: I'm looking.

MS. HALL: It is, yes.

THE CLERK: December -- okay, yes.

THE COURT: So let's, let's say December

16 for calendar call.

What time do we normally do calendar

calls?

THE CLERK: 9 o'clock.

THE COURT: All right. 9 o'clock,

December 16. And then we're gonna have you on the

five week civil stack beginning January 4th, all

right.

Two weeks for trial, right?

MR. MURDOCK: (Positive nod of the head.)

MR. SILVESTRI: Plaintiff's told us they

were gonna take 10 days.

MR. MURDOCK: No, we're not taking 10

days.

THE COURT: Three weeks for trial total?

MR. MURDOCK: No. Realistically we can

pear this down.

MR. SILVESTRI: Well, I would hope.

THE COURT: It depends on what happens

with these motions.

MR. MURDOCK: It does. True, true.
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MR. PRANGLE: I think two weeks is

reasonable.

MR. KEACH: It is.

THE COURT: Well, we'll have a lot better

idea of where we can fit you all on the stack on

December 16th, all right?

I just want everyone informed

December 16th for calendar call. Make sure you

comply with all the requirements for calendar call

by that date unless you can stipulate -- I mean,

normally you would have calendar call, I think the

joint set of jury instructions are due that date.

We can probably give you more time if you all

stipulate to that, right? And be ready to go

January 4th, but we'll know more on December 16th.

All right. So I repeated that enough.

What else?

THE CLERK: There are several things on

your civil stack. I'm wondering if that means the

pretrial conference which is normally set for

December 16th, you won't have a pretrial conference,

correct?

THE COURT: It's usually a little

different requirements. Do you guys want an earlier

date for that pretrial conference?
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MR. SILVESTRI: What do you usually do at

your pretrial conferences, Your Honor? Because

often times we come and nothing happens.

THE COURT: I'm trying to remember.

MR. SILVESTRI: Not in this department,

but.

THE COURT: No. There's always

straggling issues, discovery issues, dispositive

motion issues.

THE CLERK: Well, there was the other

thing I was gonna tell you.

THE COURT: Go ahead.

THE CLERK: There's -- for last date to

file pretrial motion's eight weeks prior to the

setting. So that would be November 9 would be a

date I would normally be giving out as well.

Or does your clerk do a trial

setting and that's part of the trial setting order?

THE COURT: I believe all the other dates

are already prescribed by the trial setting order

that my JEA sends out.

So I don't need -- you know what,

let's do this: Let's combine -- just take a look at

whatever the requirements for pretrial conference.

We're gonna have a joint pretrial conference,
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calendar call on December 16th.

MR. KEACH: Thank you, Your Honor.

THE COURT: I don't want you guys to come

back here necessarily, all right?

MR. MURDOCK: All right.

THE COURT: So let's proceed with the

next motion. But why don't we take a break now, a

five minute, six-minute break, and then I want to

hear any argument that the parties have on ANS's

motion for summary judgment.

(Whereupon, a recess was had.)

THE COURT: All right. Jane Doe versus

Centennial Hills. This is the hearing on defendant

American Nursing Services motion for summary

judgment. It's a different stack.

Are we ready to proceed?

MR. SILVESTRI: Your Honor. We are

ready. There are two motions for summary judgment.

THE COURT: Right, right.

MR. SILVESTRI: And but they're all the

same issues. And if the court has no objection, I

don't care if Mr. Murdock wants to first or I go

first. We're gonna argue pretty much the whole

package I think.

THE COURT: All right. Well, then it
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doesn't matter to me. Mr. Keach, we have your

motion for partial summary judgment.

Do you want to go first or -- you

want to go first?

MR. MURDOCK: Your Honor, yeah.

THE COURT: All right. All right. Why

don't we let them go first then since you offered.

MR. MURDOCK: That's fine.

THE COURT: Thank you.

MR. MURDOCK: That's fine.

MR. SILVESTRI: I think theirs was filed

first.

THE COURT: Theirs was filed first. All

right.

MR. MURDOCK: It was. Your Honor, the

motion for summary judgment we filed is based upon

41.745(1)(b). And it's very -- it's very limited.

The issue is -- or the question is very task

assigned. What was the very task assigned. Because

you've got to know that to be able to see what's

going on in the statute.

In terms of burden of proof, they

have the burden of proof because it's an affirmative

defense. So they need to come up with evidence as

to what was his task assigned.
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THE COURT: Are you sure it's not enough

just to say what the task wasn't?

MR. MURDOCK: It's definitely not enough

to say what the task wasn't. And the reason is

first of all the statute doesn't say that. It says

what is the very task assigned, was not committed in

the course of the very task assigned.

Look, there's a lot of things that

weren't assigned. There's no doubt sexually

assaulting the plaintiff, that's not a task we're

talking about because it has to be while in the

course of the very task assigned. That's when the

intentional tort was committed.

Okay. So what we're talking about

is what is the very task assigned. What does ANS

assign him to do?

In this case, the only thing that we

have is they assigned him to be at Centennial Hills

Hospital. They could have assigned him a myriad of

different things. They didn't. They assigned one

thing: Be at Centennial Hills Hospital. He was.

So he was -- while in the course of

doing his very task assigned by ANS, that's when he

committed the sexual assault. And there's no other

evidence. Their brief hasn't provided any evidence
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from ANS as to any other additional tasks. That's

it.

So in terms of the very task

assigned, the only evidence is that his task was to

be at Centennial Hills.

If his task was -- for example, if

the task was be at Centennial Hills but don't --

don't -- you're not allowed on the sixth floor, you

just have to be in the ER, okay, then when he

sexually assaulted our client on the sixth floor,

different story because the sexual assault wasn't

committed in the very task. They didn't do that.

THE COURT: So suppose the court were to

conclude that the different conditions, a, b and c

of NRS 41.745(1), that it's the burden of proof of

the plaintiff to establish --

MR. MURDOCK: Well --

THE COURT: -- establish the opposite of

these three things rather -- rather than those three

things being of an affirmative defense.

MR. MURDOCK: Well, if we would have to

prove --

THE COURT: Then -- then it would be your

burden to establish what was the very task assigned

to the employee.
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MR. MURDOCK: Right.

THE COURT: And then how would you be

able to do that?

MR. MURDOCK: I can't. There's no way we

could do that. And that's why it has to be an

affirmative defense. Because -- and especially when

they use the language here, was not committed in the

course of the very task assigned. By using that

type of language, it has to be their burden because

they're the only ones who can tell us what the very

task assigned was.

If it was my burden, how am I

supposed to do that? And it goes with each of

these. That's -- that's why it has to be that way.

THE COURT: The, the way that it's

written suggests that, that it's the affirmative

defense of the defendants. But I know that there's

still some dispute on that and, and I need to look

at that again. It's, it's important for purposes of

this motion I believe.

So why don't you continue to argue.

MR. MURDOCK: So for purposes of this

motion --

THE COURT: Let's assume that the law is

as already indicated in the prior order of the
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court.

MR. MURDOCK: Right, right. So if you

assume that, what's the very task assigned? We know

what's not assigned. Certainly not assigned to

sexual assault. But that's not the point. Because

again, it's while in the course. Was -- in terms of

the intentional course tort was not committed in the

course of the very task assigned. So they're two

separate things.

So what was the task assigned? ANS

doesn't want to answer the question. They don't

come out and say hey, we only assigned him to be

here. They don't do that. They just won't say it.

But the fact is all the evidence

shows ANS assigned him to be at Centennial. That's

it. They could have done other things, but they

didn't. And as a result of that, they can't prove

subsection b because it was in the course of the

very task assigned.

If you start spreading it out and

saying well, they get the benefit of all the nursing

things, in other words, they get the benefit of

Centennial perhaps saying something like well, he

was tasked with taking temperatures on the fifth

floor, something like that, okay, but you've got to
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have some evidence to that. And there's no still no

evidence even of that.

The only evidence of Centennial's

very task assigned is that he was moved from the ER

to the sixth floor. Of course the sixth floor is

where Jane Doe was sexually assaulted.

So in terms of the very task

assigned, getting all these tasks that Centennial

might have done and might testify to doesn't help

them because Centennial doesn't testify to that

either. All Centennial's provided is yeah, he was

moved to the sixth floor. That's it.

So you know you're gonna see another

motion here shortly in terms of the very task

assigned as to Centennial. We're just waiting on a

PMK. That's all we're waiting for. But as soon as

we get that, you're gonna see another motion.

Because the fact is the very task assigned by ANS

was to be at Centennial Hills. The very task

assigned by Centennial Hills was to be on the sixth

floor.

If there were other tasks assigned,

great. But nobody's told us that. There's no

evidence, there's no affidavits of anything.

Nothing.
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So while I understand Mr.

Silvestri's point that well, staffing companies,

this is what they do and this and that, yeah, okay.

Maybe that's true, maybe that is what they do. So

what?

The law is clear. The law says what

it says. Change the law. Go change the law. But

this court has to apply the law as written. That's

all it is. You may not want to do it, but it has to

do that. It cannot add in all these different

things.

He brings up these analogies about

Manpower and Manpower is gonna get hurt because of

this because they're a staffing company. And every

time they send someone out somewhere, they're gonna

be liable. Well, maybe, maybe not.

Because the question is what did you

assign him to do. What was the task assigned.

And if, for instance, if you tell a

security guard in the parking lot your job is to

stay in the parking lot, your job is not to go

anywhere else but the parking lot, okay, great.

When that security guard goes up and sexually

assaults someone on the sixth floor of the hospital,

it's not within the very task assigned. So you get
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the benefit of this statute.

The problem is when you don't do

that, and you don't give a very task assigned, you

don't actually give a task assigned other than being

at the hospital, you've open yourself up.

It's unfortunate, but it's the law.

It just is what it is, and you have to enforce the

law as written.

THE COURT: So if they were to say the

very task assigned was to do everything other than

attaching and repositioning leads on a patient, then

they would be safe? Because the specific --

MR. MURDOCK: Yeah, absolutely they would

be safe.

THE COURT: Okay.

MR. MURDOCK: Absolutely they would be

safe.

THE COURT: Yeah.

MR. MURDOCK: They can do that.

THE COURT: Because he's --

MR. MURDOCK: But you have to --

THE COURT: -- Mr. Farmer went beyond the

task assigned in attaching and repositioning leads.

And that's --

MR. MURDOCK: If that was the task
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assigned.

THE COURT: -- it was in the course and

scope of him doing that when he supposedly --

MR. MURDOCK: Right.

THE COURT: -- you know, reached under

the gal and molested --

MR. MURDOCK: If it was the very task

assigned.

THE COURT: All right.

MR. MURDOCK: If it wasn't the very task

assigned, different story. Let's say instead of

what you just said --

THE COURT: Uh-huh.

MR. MURDOCK: Let's say his -- the very

task assigned was to do the heart leads.

THE COURT: Uh-huh.

MR. MURDOCK: Okay. Was to check on

everybody's heart leads, that's what your task

assigned was. They wouldn't have a problem in this

case because it was in the course of the very task

assigned.

But here's the thing. All that is

speculation because the reality is the only task

assigned is one thing: Be at Centennial Hills. And

he -- he was doing that task. That's -- that's it.
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If there's some other task that they assigned him,

okay, tell us what it is.

THE COURT: So as an employer, you -- you

open yourself up to pretty broad potential liability

when you don't have a specific task assigned.

MR. MURDOCK: That's true. You do. And,

and maybe the legislature needs to look at that, but

the legislature wrote this law and it is what it is,

and you've got to apply that.

And if they want to go back to the

legislature to change it, Manpower's got plenty of

lobbyists. They can go out there and change this

law.

But yes, they are opened to that.

If all you do is say you have to be at Centennial

Hills Hospital, yeah, you opened yourself up because

that's the very task assigned.

If you limit it in some way, which

you can in a myriad of different ways, they just

didn't, but you can. If you limit it, you're fine

with the statute.

For example, like I said before,

they could have just said, his task is only to be in

the ER, he is not to be anywhere else in the

hospital. They could have done that. And if that
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happened, sixth floor, when he goes up there and he

sexually assaults Jane Doe, it's not with the course

of the very task assigned.

THE COURT: But if his task is to be at

the hospital and, and comply with the direction of

any charge nurse and don't go into rooms by yourself

and shut the door and, and don't add just leads

unless you've been specifically instructed to do

that and those sorts of things, and yet he takes it

upon himself to privately go in the room and shut

the door and adjust the leads, you would then

acknowledge he was acting outside of the task

assigned.

MR. MURDOCK: Not necessarily. Because

it depends what -- you've just said negative things.

You're not allowed to do this, you're not allowed to

do that. And that's fine if that really happened.

The problem is nobody said that. Nobody especially

in terms of ANS. ANS, nobody was saying don't do

this. And, in fact, even at, at Centennial Hills,

nobody was saying don't do this. And nobody was

saying what the task was. It's the very task

assigned.

THE COURT: Right.

MR. MURDOCK: It's different than course
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and scope. It's, it's a separate element. You have

to remember, remember -- the Prell case is probably

the best example of this. The Prell v. Antonacci.

THE COURT: Right.

MR. MURDOCK: Because the guy is standing

behind the blackjack table.

THE COURT: And, and -- and he punches

the guy who was assaulting --

MR. MURDOCK: Correct.

THE COURT: The player was assaulting

him.

MR. MURDOCK: Right. That's the best

example of very task assigned because he's there,

he's dealing blackjack. The guy calls him a name,

he hits him. That's the very task assigned.

THE COURT: Okay.

MR. MURDOCK: All right. That's --

that's what the Nevada Supreme Court says.

That's -- he didn't leave his station. He was from

behind the table, he hit the guy.

So as a result of that, Prell, the

Nevada Supreme Court said --

THE COURT: And that -- that was before

41.745 was --

MR. MURDOCK: It was.
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THE COURT: -- adopted, but it's the

same --

MR. MURDOCK: But it's the same thing.

THE COURT: -- it's the same concept.

MR. MURDOCK: Correct. Well, it's

actually the same exact language. The very task

assigned was taken -- Wood v. Safeway says that

41.745 was taken directly from Prell and uses that.

THE COURT: Okay.

MR. MURDOCK: And so the very task

assigned can be explained really well. If you're

doing what they told you to do and in the course of

that you intentionally hit someone or did commit

some intentional tort, you're liable. The

employer's liable.

And in this case, ANS told him to be

at Centennial Hills. They didn't add in all these

other things. They just said be at Centennial

Hills. He was. And that's when he committed

intentional tort. Therefore, while he was in the

course of the very task assigned, he sexually

assaulted Jane Doe. They don't get the benefit of

41.745(1)(b).

THE COURT: All right. Appreciate your

argument.
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MR. MURDOCK: Thank you.

THE COURT: Thank you. All right. Let's

hear from ANS.

MR. SILVESTRI: Thank you, Your Honor.

Just if I can have just one moment, please.

THE COURT: No problem. Take your time.

MR. SILVESTRI: Your Honor, if plaintiff

has no objection and the court has no objection,

what I would like to do is to discuss our motion for

summary judgment, so we're not constantly going up

and down. And interspersed with that, I will direct

my comments specifically to the opposition to Mr.

Murdock's arguments as I go through my argument if

that's okay.

THE COURT: That sounds fine.

MR. MURDOCK: I have no problem.

MR. SILVESTRI: Thank you, Your Honor.

At the risk of boring the court and everybody in the

gallery, I do want to go over just a couple of

pertinent facts.

THE COURT: Please.

MR. SILVESTRI: First of all, maybe I

misunderstood plaintiff's argument that ANS refuses

to say what Mr. Farmer's task was from ANS.

In fact, in our opposition brief in
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the first paragraph, we say that ANS assigned Mr.

Farmer to show up at Centennial Hills Hospital. So

we want to be clear about that.

We know that Mr. Farmer was at

Centennial Hills Hospital May 2008. We also knew

that he was employed by a staffing agency, my

client, American Nursing Service.

There are three events that are at

issue here. And not to belabor these events, but

there's the fondling of the breasts' issue, there is

the insertion of a finger or a thumb into Ms. Doe's

anus, and there is also an insertion of a finger

into Ms. Doe's vagina. Those are the three events

for which damages are being sought.

Your Honor, it is clear, and I think

plaintiff admits, there is no evidence of any

medical or employment reasons for Farmer to have

committed these three, what I'll call, horrific

acts. Anyone of us had a relative in the hospital,

we would not want or imagine that that could happen

in a hospital setting.

The only reasons -- this is a very

important point. The only reasons given for these

three acts occurring come from one witness, the

plaintiff. There's no other witness. And there's
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no other testimony; A, that these acts happened, or

why they happened.

According to Ms. Doe, who is

deceased, Ms. Doe has testified and irrefutably, Mr.

Farmer said I'm adjusting the leads on your breasts,

they need adjusting. The only evidence: The

plaintiff says no, they didn't need adjusting, they

weren't detached, there was no medical or employment

reason for him to be touching me in that part of my

body. It's the only evidence. It's irrefutable.

So to suggest somehow, well, you

know, he was in there adjusting these things and his

hand wandered, can't say it.

THE COURT: Right.

MR. SILVESTRI: The second thing: Ms.

Doe says Mr. Farmer was cleaning me, I had -- he

said I had soiled myself, had a bowl movement in my

bed. What does the plaintiff say? She says no,

that never happened. Didn't change the bed pan, he

didn't change the sheets, he didn't clean me, didn't

even wipe me. Instead, he committed a sexual

assault upon me.

The third thing: Mr. Farmer

allegedly tells her well, I need to adjust your

catheter. I think everybody agrees that's outside

PA1226



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

279

the scope of a CNA's job anyway. But what does the

plaintiff say, the only evidence irrefutable, no,

that didn't happen. He's touching me in a place

where the catheter isn't even placed. He stuck his

finger up my genital area, shouldn't have done that.

It's the only witness and it's the

only testimony that will come out in this trial on

the three events. There's no other testimony. None

of these things that Mr. Farmer allegedly said he

was doing needed to be done according to the

plaintiff. And they can't rebut that. Nobody can.

It's irrefutable. There's no other witness. And

she said it not once, but she said it in two

hearings where she was placed under oath.

So we know, and now we go further,

and this deal's partly with plaintiff's motion.

Plaintiff admits in their motion for summary

judgment that ANS didn't assign, and we -- I don't

want to belabor this point, but ANS didn't assign,

CH -- Centennial Hills Hospital didn't assign Mr.

Farmer to sexually assault the plaintiff. I

appreciate that admission.

But they also make three other key

admissions. And this goes to the heart of their

motion. ANS did not assign Mr. Farmer to attach,
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detach or adjust electrical leads on the plaintiff.

They admit that ANS did not assign Mr. Farmer to

clean her. They also and finally admit that ANS did

not assign Mr. Farmer to adjust Ms. Doe's catheter.

So we know that by admissions Mr.

Farmer was assigned one thing by ANS, this is what

they argue in their motion, and that was to report

to Centennial Hills -- Centennial Hills Hospital.

Our motion proceeds or the theories

in this case rather relies, we all know, under NRS

41.745, that's the vicarious liability statute, and

then there's also a separate claim for negligence.

Independent negligence against American Nursing

Service.

I'm gonna argue both of those as

part of my motion as I'm standing up here now.

41.745, and we'll live with the court's order as it

currently stands, that this burden is ours. We

don't agree with it, and that's part of our motion

for reconsideration.

THE COURT: I understand.

MR. SILVESTRI: But for purposes of what

I'm arguing today, that is the order of the court

and we understand that.

So in order for NRS 41.745 for ANS
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to not be liable, it's not liable if the task was

truly independent, if the act committed by Mr.

Farmer was not in the course of the very task

assigned to him, and if the act was not reasonably

foreseeable.

We know from the evidence that we

have in this case, and I don't see that there being

any, any evidence refuting this, certainly not

material or genuine evidence, that Farmer was not

the CNA assigned to Mrs. Doe.

The hospital records indicate that

on the day of the alleged -- well, not alleged

attacks. On the day of the attacks because we have

the criminal conviction, there's a different CNA

that was assigned to Mrs. Doe.

We also know from the plaintiff's

own testimony as I've just cited, Mr. Farmer's acts

were in fact independent and they were not related

to any medical care and certainly no type of

employable care as one would expect in a hospital

such as Centennial Hills or any other hospital here

in Southern Nevada.

In fact, I'm not aware of any

evidence. And witnesses have been asked, are there

other events of sexual assault going on at
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Centennial Hills that we don't know about. There's

not a shred of evidence that this is an activity

that is part of the hospital setting for the culture

at Centennial Hills Hospital.

And there's absolutely no

conceivable medical purpose for the acts that Mr.

Farmer committed upon Ms. Doe.

The second issue is whether or not

this falls within the very task assigned. The only

thing I can say is that I think plaintiff's argument

doesn't make much sense with respect to how the

statute is written.

If plaintiff really wanted to make

the argument that all that was required to meet the

second or rebut the second accident, depending on

whose proof it is under 41.745, why didn't the

legislature say something very simple: That it was

committed within the employment of the employee.

Instead, the legislature went out of

its way. And it didn't just say committed in the

task, but it said the very task. That's odd

language. And it has to be considered we believe by

this court.

So it's not just your general

employment, but it has to be within the very task

PA1230



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

283

assigned.

We have Mr. Farmer who is assigned

to a hospital. Now, to suggest that ANS would give

Mr. Farmer instructions of what he can or can't do

at Centennial Hills Hospital, again, makes no sense.

Centennial Hills Hospital decides

where it's going to place nurses, where it's gonna

place certified nursing assistants and what floor.

And once they get to that floor, as to the specific

or the very task that they get assigned on a

particular shift. That's what very task means.

In fact --

THE COURT: So are you suggesting your

liability would depend in part on what tasks

Centennial assigned to Mr. Farmer?

MR. SILVESTRI: I don't think our

liability would depend on that because their --

their liability might Mr. Farmer's been found to be

an employee. But if he shows up and --

THE COURT: But if you just show up and

then Centennial says your task is to --

MR. SILVESTRI: Right.

THE COURT: -- adjust leads and while

he's adjusting leads he's groping the patients, he

is, you know, arguably, you know, committing this
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sexual assault during the very task assigned. And

the task that he was assigned is one that you

entrusted Centennial to assign to him.

MR. SILVESTRI: I don't think the statute

reads that way. That gets a little broad because we

don't know what Centennial Hills might assign him

to. Centennial Hills might assign him to do brain

surgery. We're certainly not relying upon that he's

gonna did brain surgery.

THE COURT: So under what circumstances

then would -- under your argument under what

circumstances would ANS ever be liable for the

conduct of, of a referred nurse?

MR. SILVESTRI: Driving to work and

decides to crash into somebody. I mean, there could

be a myriad of examples you can come up with.

But if you -- but once you've placed

that temporary worker into the control of somebody

else could be -- and I use the example in my brief

of Manpower. There's a number of temporary staffing

agencies up and down the strip and all throughout

Las Vegas. Once that employee's within the control

of some other employer, that liability does probably

have to lift from the temporary staffing agency.

They have no control over the situation.
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41.745 is -- presumes that the

employer has -- the reason that they're -- the

legislature says we're gonna impose liability on you

for the intentional acts of your -- of your

employees, which at common law we didn't see, that

didn't happen. But they're -- the legislature's

determined and the Nevada Supreme Court prior to

that determined, you know what, there's certain

circumstances, certain situations where guess what,

your employee goes and commits an intentional act, a

criminal act, we're gonna impose liability. But

we're gonna make it very narrow. We're gonna make

it very narrow.

Plaintiff brings up Prell. It's an

interesting case. You know, the employer was right

there with the dealer. And in that case, the

employer was plying the customer with drinks.

That's in the case. The employer was a joint

participant. That's easy.

Let me give you another more current

example though. Nevada Supreme Court, Safeway

versus Wood.

THE COURT: Uh-huh.

MR. SILVESTRI: Mr. Ronquillo was a

temporary employee. He was an independent
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contractor. He got sent over to Safeway. Safeway

told him what to do. Not, not the independent

contracting company. He just gets assigned.

Safeway contracts that work out.

The Nevada Supreme Court had an

opportunity in that case to say well, the very task

assigned to Mr. Ronquillo by, I think it was Action

Cleaning or Acton Cleaning, the other defendant in

that case, the very task assigned was for you to go

to the Safeway store and therefore you're

responsible for the rape, and multiple rapes, of the

young Safeway employee. Which by the way this case

is very tragic, I agree with you. The Safeway case

is also very tragic.

And the supreme court had to make a

tough decision. In that case the employee that got

raped was mentally impaired, she also became

pregnant as a result of those assaults, and the

court found no liability under 41.745 in that

situation.

THE COURT: And I -- I thought a couple

of those rapes in that case happened off premises

or --

MR. SILVESTRI: No, they were at the

store.
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THE COURT: At the store but not -- I

mean not in the area where the janitor was supposed

to be cleaning.

MR. MURDOCK: Right, right.

MR. SILVESTRI: They were on the store

property.

THE COURT: Yeah. Okay. All right.

MR. SILVESTRI: They were definitely on

the store property.

THE COURT: I'll look. All right.

MR. SILVESTRI: And not only that, but

both employees to some extent had janitorial

responsibilities.

Now, Mr. Ronquillo definitely had

janitorial responsibilities and the unfortunate

young lady also had cleaning responsibilities.

THE COURT: All right.

MR. SILVESTRI: But -- but -- but to

accept plaintiff's argument in this case, the

argument is the very task was -- and it just doesn't

matter. The very task was ANS sent Mr. Farmer to

Centennial Hills Hospital. Well, in Safeway, that's

exactly what happened, too.

So why did the court go through a

fairly labored argument and find no liability when
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all they had to do, according to plaintiff, was find

one thing. All they had to find was that the

independent contracting company, just like ANS, sent

an employee to go work for a different employer.

They didn't do that. And that's because NRS 41.745

by public policy is narrow.

Because as I said, in common law

intentional acts committed by a third party --

generally speaking, intentional acts committed by an

employee that are outside the scope of the

employment, employers weren't responsible for that.

Plaintiff's suggestion that well,

this case could have been different if ANS sent Mr.

Farmer over to Centennial Hills but told him exactly

either what to do or exactly what not to do. And

again, that makes absolutely no sense. They would

have no control over that and it wouldn't be of use

to Centennial Hills Hospital.

So the statute can't -- the statute

can't have been written to contemplate that

situation.

If in fact plaintiff's argument is

is accepted, it in essence makes the temporary

staffing agency strictly liable for anything that

employee does. That's what -- that's the effect of
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it. Because all I told you to do was go there.

Once you're there, I am responsible for anything

that you do.

Well, that certainly wasn't the case

in Safeway, and it's certainly not the very task.

Because otherwise the legislature just puts in we're

responsible for all of your employment. No, the

legislature said no, we're gonna be responsible for

the very task assigned. Those are -- those are very

important words. And they're written that way to --

to limit the exposure under 41.745, not to expand

it.

But remember, it expanded it to some

extent because prior to that, you had to have a case

like Prell to find some liability on the employer.

Your Honor, in fact, in this case

the -- if -- if Mr. Farmer was assigned to check

electrical leads or if he wants to contend that he

was assigned to check -- by the way, his deposition,

they haven't taken his deposition so we don't know

what he's gonna say. We attempted to take his

deposition. He didn't answer. But that was during

the pendency of the criminal prosecution.

So the only evidence we have is that

Ms. Doe didn't need her electrical leads fixed, she
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didn't need cleaning, and she didn't need her

catheter adjusted.

So the only thing that he's in there

doing, and there is -- we don't have a court or a

case that says this: As he's in there and he's

committing, and these are kind words, sexual

assault, he's raping her.

The Lisa M. case, which is a

California supreme court case, specifically says

this is so far out of what an employer might

contemplate an employee doing, even in a hospital

setting, we're not gonna impose this liability on

the -- on the employer.

I also want to point out with

respect to the very task assigned issue is the

California Appellate Court case that we cited to in

our brief, the Montague decision.

And in Montague, the court

essentially concluded that a temporary staffing

employee who goes to work at a -- I believe it was a

hospital, but in that case that temporary employee

hurt another employee of the hospital, put something

in their drink or did something bad to them.

The court said the mere fact of

aligning of employment between two people is not
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going to be sufficient to impose liability on the

employer. That's not the task that was assigned.

The very task assigned.

So the case law strongly supports

our position in this matter. And as I said, all we

have to really do is look at Safeway because Safeway

is -- is almost on all fours with this case with

respect to that issue.

Final point is something being

reasonably foreseeable. Your Honor, in this case,

just as in Safeway, Mr. Farmer had no prior criminal

record. As best we can tell, everything that's been

produced, there's nothing to the contrary. He had

stellar employment reviews. That's what ANS knew.

And we have no findings or complaints of sexual

assault being made against Mr. Farmer. There is one

incident, and that's what plaintiff hinges its

foreseeability argument on against ANS. And that is

based on an unsubstantiated, and that's what it is,

allegation, made by a person that we don't know

regarding an alleged incident that occurred at the

Rawson-Neal Psychiatric Hospital in or around 2007

or January 2008.

It's doubtful whether this evidence

is even going to be admissible in this case. It
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will be a subject of a motion in limine if we're

still in this case. But what we do know, even if we

accept it, the whole incident or the reporting of it

as being accurate. We know it turns out to be

innuendo, it turns out to be unsubstantiated

allegations.

We have a finding from Rawson-Neal

that a patient allegedly fixated on Mr. Farmer and

could not be believed. We don't know the patient's

name. There is no way to verify these so called

unwitnessed events. And there's no indication from

anybody, there's certainly no evidence shown that

ANS should have done anything more with respect to

that incident.

So for those reasons, we feel that

summary judgment should be granted under 41.745.

Very briefly, I'd just like to talk

about the direct negligence action filed by

plaintiff against American Nursing Service.

THE COURT: Okay.

MR. SILVESTRI: Your Honor, we first of

all feel under a theory of negligence there's no

duty owed by American Nursing Service in this case

to Ms. Doe.

And the basis for that is that in
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order for duty be found there must be reasonable

foreseeability to ANS that Mr. Farmer would commit a

sexual assault. Where there's no foreseeability, as

a matter of law there can't be any duty. This is

different from this whole argument that you heard

this morning and this argument regarding Centennial

Hills Hospital because in that case there were

allegations made that Centennial Hills staff and/or

management knew something prior to the assault on

Ms. Doe.

And there's also evidence to

suggest, although I'm not making any finding on

that, but it seems Centennial Hills Hospital did

nothing about it so there was never a finding. I

mean, whether or not that's true or not, but that's

really what the argument is.

Our situation with respect to

Rawson-Neal was different. There was an

investigation conducted and there was a conclusion

made. And the conclusion was is that the

allegations were just that, unsubstantiated

allegations and innuendo.

And in fact, Mr. Farmer was allowed

to return to Rawson-Neal as a CNA if he was assigned

there.
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So based on that, we contend there

was no foreseeability and therefore no duty for ANS

to do anything else with respect to Mrs. Doe.

The second point that we want to

make on the allegation of, of direct negligence

against American Nursing Service, and this again

goes along with this issue of foreseeability, but

under the Bauer (phonetic) decision, the Nevada

Supreme Court has ruled that intervening acts which

are superseding cut off liability of an act or who

might have placed the superseding actor in position

there as so long as that the superseding act or the

intervening act is unforeseeable.

We believe that if you go through,

and there are six points that the court asks us to

look at, but we believe that the only conclusion is

Mr. Farmer is in a hospital setting where people are

supposed to be healed. There's no indication that

he's going to sexually assault one person, let alone

several people, at least to ANS, and we believe that

his acts therefore are superseding. Thank you, Your

Honor.

THE COURT: Thank you, Mr. Silvestri.

Okay. So, yes.

MR. PRANGLE: Your Honor, you may recall
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that we filed a joinder on two points.

THE COURT: Yes, you filed a joinder as

to the ANS motion. So please, you can be heard, and

then -- then we'll come back to plaintiff.

MR. PRANGLE: Right. And I thought Mr.

Silvestri did an outstanding job and I will accept

and adopt everything that he said.

The only thing I want to I guess

tailor it a little bit for Centennial Hills'

perspective.

THE COURT: Right.

MR. PRANGLE: And that is on the very

task assigned issue. Mr. Murdock in a lot of

depositions had been asking witnesses whether they

agree that it was within the job description of a

CNA to adjust EKG leads. And I think everyone has

agreed yes. And similarly is it within a job

description of a CNA to clean a patient who has

stooled or had an accident in their bed. And I

think everyone has agreed the answer to that is yes.

So at least in subject matter is the

issue with leads and the stooling, but everyone who

has been asked this in terms of adjusting a Foley

catheter, a catheter is something that a CNA cannot

do, that that is not something that's within the
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task assigned to a CNA.

So as to the vaginal issue with Mr.

Farmer purporting to adjust the Foley catheter, that

by everyone's acknowledgment is beyond the scope of

the job or the task assigned to the CNA.

So with regard to the EKG, everyone

agrees that if there is a reason to, a CNA can

adjust the leads when told to do so.

In this case, as Mr. Silvestri

pointed out, the only evidence we have about the

leads comes from Ms. Doe who says number one, the

leads did not need adjusting. And more importantly,

they weren't on my breasts or nipples. So there was

no reason for Mr. Farmer within the task assigned to

him to lay hands on Ms. Doe's chest.

THE COURT: That's -- that's kind of

defining very task assigned quite literally.

MR. PRANGLE: Well, sure. What do we

put --

THE COURT: I mean, you have to --

obviously the tasked assigned, the legislature

intended the task assigned to be the act different

than this -- than the wrongful act.

MR. PRANGLE: Well, let's for example --

THE COURT: So it has to be -- the task
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assigned has to be this broader than the specific

wrongful act that's being conducted.

MR. PRANGLE: And I don't disagree with

that. I guess my point is kind of considering the

Prell case. There's a situation where the very task

assigned to the dealer is to deal blackjack. And,

you know, there's issues with serving alcohol, but

he's actually doing the very thing that he was

supposed to be doing that day and there was this

altercation that resulted in him punching a patient

(sic).

Okay. So now let's analogize --

THE COURT: Well, he wasn't assigned the

task of punching someone in the face.

MR. PRANGLE: No. He was assigned to

deal cards.

THE COURT: Yeah.

MR. PRANGLE: So let's equate dealing

cards with adjusting leads.

THE COURT: Okay

MR. PRANGLE: Mr. Farmer was tasked with

adjusting leads but only if they needed to be

adjusted. So this is -- it wasn't as just go adjust

leads whenever you want to. It was number one, only

do it when there's a need to do it, but also when
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you're told to do it.

And you may recall that was a big

issue with nurse Wolfe is that he's doing this

without being told. So was there a reason for him

to adjust the leads on Ms. Doe? Well, the answer to

that is no. We know that from her own testimony

where she said the leads did not become detached,

number one; and number two, the leads were not on my

breasts or nipples. And there's no evidence that

Mr. Farmer was told to do it.

So the very task is when necessary

adjust leads. There was no need for it here. So

that's that point.

Same issue with regard to the stool.

The very task assigned to him is that when a patient

has a bowel movement in bed, one of the jobs

unfortunately for CNAs is they have to clean it up,

but it presupposes that there was a need to do it.

We don't tell CNAs go ahead and wipe the bottoms of

patients who don't need it. So it's when it's

necessary.

When the patient -- this wasn't a

situation where Mrs. Doe did have a bowel movement

and as he's doing that he decides to place his thumb

in her anus. That's not what we have here. He had
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no legitimate reason to lay hands on her whatsoever.

So as to that, it's not during the very task

assigned.

So how do we approach it? And the

Wood v. Safeway I think is a very telling case

because, and ask yourself, when the act occurred,

did the person doing that do -- kind of begin the

task out of some sense of duty to the employer like

he's dealing cards.

And as Wood versus Safeway, for the

reasons that Mr. Silvestri said in this type of

circumstances, a sexual assault is so beyond any of

that that it can't be.

THE COURT: Do you -- do you -- do you

all believe that this is an issue of law for the

court to decide in determining how narrowly or

broadly to interpret very task assigned as opposed

to letting that go to the jury and letting your

jurors decide that issue?

MR. PRANGLE: You know, that's an

excellent question. I guess what I would say in

response to that, I'm not certain. But let's --

THE COURT: Well, I'm not certain either.

MR. PRANGLE: But let's review the

evidence in the light most favorable to plaintiff.
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Was there a reason for Mr. Farmer even to be in the

room?

As you heard Mr. Silvestri said, the

evidence we have so far is that Mr. Farmer wasn't

even assigned to that room. So there was no reason

for him to be in the room. So then let's assume it

was okay for him to be in the room. Was there a

reason for him to lay hands on Ms. Doe? Well, if

her leads had become detached and if he had been

told he could readjust them. Not on her breasts or

her nipples, but on her chest and abdomen. Same

thing.

THE COURT: Uh-huh.

MR. PRANGLE: With regard to the

stooling, if Mrs. Doe stooled herself, yeah, it

would be his job to clean her up. But that didn't

happen.

THE COURT: Uh-huh.

MR. PRANGLE: So there's no reason for

him to lay hands on her. And then thirdly with

regard to the Foley catheter, he's not allowed to

touch that anyway. So the -- the vaginal

penetration is just beyond.

So the question -- so was Mr. Farmer

when he's doing this horrible act doing so out of
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some sense of duty to his job at Centennial Hills or

like in the -- is it the Kim case or the Lisa M.

case, which I'll talk about in a second and then sit

down, is it just so far beyond what is reasonably

expected for him to do.

And this is not a situation where

there's a, you know, an interaction with a patient,

sometimes, you know, fights happens, so it's

foreseeable that it would happen, or is it like the

Lisa M. case where it happened during an ultrasound.

And Your Honor may know it's with a wand and a

belly.

THE COURT: I know what it is.

MR. PRANGLE: So in the Lisa M. case, the

perpetrator in that case was doing his job, he was

doing an ultrasound. He was allowed to lay hands on

the victim by doing the ultrasound with the wand,

but he went so far beyond that by inserting the wand

vaginally and then digitally stimulating her that as

a matter of law.

THE COURT: Let me ask you: Are you --

are you suggesting that -- that an employer can

protect itself from respondeat superior liability by

drafting policies and procedures that -- that --

that in a detailed fashion specify the tasks that
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are assigned to a particular employee, and in so

specifying those tasks say that your task is

absolutely not to go beyond these legal, legitimate

purposes and if you are ever to do -- if you are

ever to engage in any wrongful act that's beyond the

tasks assigned --

MR. PRANGLE: No.

THE COURT: -- then you're not allowed

to, you know, to grope or -- I mean, you know,

you're not to have any wrongful intent in any -- I

mean, if you have that specific policy, then you can

make the argument that any time they do something

wrong, they're going outside the very task assigned.

MR. PRANGLE: I agree, and I don't

believe that would be sufficient. So let me give

you an analogy.

THE COURT: Okay.

MR. PRANGLE: We've heard a lot of this

discussion that Mr. Farmer in February was a sitter.

So let's use a sitter example.

THE COURT: Okay.

MR. PRANGLE: Normally sitters are

psychiatric patients. Now, that's why they have

this one-to-one thing. So kind of like in the Prell

case we have a sitter who's in a room with a, you
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know, I'll call them mentally challenged person.

Sometimes they're violent towards themselves,

sometimes they're violent towards others, sometimes

they want to be alone, sometimes they want to commit

suicide, but they're somewhat deranged people.

So we have somebody sitting in the

room watching them 24/7. And that's what Mr. Farmer

supposedly was doing in that nurse Murray example.

So in that circumstance where we put Mr. Farmer in

there -- and his job is just to sit.

THE COURT: Okay.

MR. PRANGLE: Okay. Is it reasonable

that under that circumstance like Prell there could

be an explosive interaction where the patient says

something and attacks Farmer, or Farmer says

something and then -- or the patient says something

and Farmer attacks him? Sure. That's like the

Prell situation where he was doing the very thing he

was supposed to be doing.

Here this is categorically different

because again, there was no reason for him to even

be inside that room; and then number two, even if he

could be in that room, there's no justifiable

explanation for him to lay hands on Ms. Doe.

So that's what makes it more the
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Wood versus Safeway scenario versus the Prell

scenario.

And as the Lisa M. court said here

where the guy was legitimately placing hands on the

patient, he's there doing his job with the

ultrasound, but he then went so far beyond that to

basically take advantage of a naive person that as a

matter of law the California court said in no way

could plaintiff legitimately say that he did so out

of some sense of loyalty to the hospital. This was

for his own perverse purposes.

And that's exactly what we have here

because there is not a shred of evidence that Mr.

Farmer could legitimately have laid hands on Ms.

Doe. So thank you.

THE COURT: All right. I understand

that. Right, right. Thank you very much, Mr.

Prangle.

So let's hear from the plaintiff on

I guess this is reply to support of your motion and

opposition to ANS's motion.

MR. MURDOCK: Yes, Your Honor.

THE COURT: Great.

MR. MURDOCK: Okay. Let's start with

Lisa M. since we just finished with Lisa M.
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THE COURT: Yes.

MR. MURDOCK: Okay. Lisa M involved an

ultrasound tech. Gal's laying on the table. He was

assigned to do one exam. He did that exam. She

goes back to her room. She comes back to the area,

he says, hey, how would you like to know the sex of

the baby. That wasn't his task assigned.

The thing is in Nevada, we look at

task assigned, the very task assigned. In

California, they don't look at the very task

assigned. They look at column next to the test

(phonetic). It's totally different.

And let's assume -- and I put this

in my brief. Let's assume that California did

accept the very task assigned task, okay. Well, it

would come out exactly the same because in that case

the assignment was to do the first exam. She stops,

she's walking out, he says hey, how would you like

to know the sex of the baby. That is not the task

assigned him. The very task assigned him was the

first exam. That's it. The second exam, that

wasn't the task assigned.

So in California, if we did the very

task assigned, they would have 41.745(1)(b) defense

because it wasn't within the very task assigned.
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On the other hand, let's assume in

Lisa M., instead of her going back and coming in and

he says how would you like to know the sex of the

baby, well, let's assume he sexually assaulted her

during the first exam; the one that was assigned,

the one that was prescribed. At that point, it is

while in the course of the very task assigned.

That's what that is. It's something extraneous is

the fact that it's outside the task that's supposed

to be done. That's really it.

You know, in terms of him being in

the room, and Mr. Prangle says well, I don't know

what he was doing in the room in the first place

because he wasn't assigned to be in the room.

Really? Really?

Centennial has admitted -- and I put

this in my brief. Centennial has admitted in a

response to request for admission that CNAs are not

assigned rooms. It's valid responses to a question

that's set to number two. They admitted that. So

then they come in here today and say well, no, I

don't know what he was doing in that room. He

wasn't assigned there.

How do you do that? You've already

admitted that CNAs aren't assigned rooms. That's a
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problem.

Then we say well, we don't, we

don't -- I want to get the exact language here. He

says, oh, that there was no reason to do the leads,

no reason to do the bowel movements. Really? Well,

okay. Sure Jane Doe says I didn't, I didn't need

them. Okay. But was that the very task assigned

anyway? Who cares? The questions is what is the

very task assigned.

Mr. Prangle didn't come in here and

say, oh, these were the tasks assigned. We assigned

him specifically to do these tasks that night. He

didn't say that. We don't know what he was assigned

that night. We know what CNAs are allowed to do,

yeah.

And Mr. Prangle was candid with this

court. He said, yeah, CNAs are allowed to check

leads on their own. By the way, that's what Amy

Blasing said, they're allowed to just walk around

checking leads on their own. They don't need

anybody to tell them this. They're also allowed to

clean up people on their own. They don't have to

wait for somebody to instruct them to do that. But

that's what they're allowed to do. That's the

difference of can and may. Sure. They can do that
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because that's their scope of practice. So they're

allowed to do that. But that's different than what

are they tasked with, what was their very task that

night.

So you have to ask, okay,

Centennial, what was Mr. Farmer tasked with that

night. I didn't hear anything. You have to ask

ANS, what was Mr. Farmer tasked with that night. I

don't know.

We know what he wasn't tasked with.

He wasn't tasked with to -- apparently ANS didn't

assign him to do leads, didn't assign him to clean

her, didn't assign him to adjust a catheter. Great.

What'd you assign him to do? So we

know how to fit it in with 41.745(b). What did

you -- what did you tell him to do? They told him

to be at Centennial. Your Honor, employers --

THE COURT: If we eliminated all the

potential tasks that would require him to be in the

room, can't you reasonably conclude that there's no

task that -- that he was performing while the sexual

assault occurred?

MR. MURDOCK: No. Because I don't know

what he was tasked with. Yeah, you can say he

wasn't tasked with -- with this because she didn't

PA1256



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

309

need heart -- heart lead changes. Well, no, that's

what Jane Doe is saying, she didn't need them.

That's not the hospital saying that and that's not

ANS saying that. Somebody has to tell you what are

the tasks assigned.

What did they tell him to do? Did

they tell him to go in the rooms? Did they tell him

to stay in the ER? Mr. Farmer, they could have said

hey, you're an ER CNA, you stay in that ER. They

could have done that. They didn't do that. It

happens all the time, ER nurses, you're tasked with

staying in the ER with being an ER nurse.

If you go up on the med surge floor

on the sixth floor and you intentionally hurt

somebody, that's outside the very task.

In this case, Mr. Farmer originally

on the night of May, I think it's 14th, okay, I

can't remember, but I think it's May 14th, was

tasked originally with being in the ER.

If he was in the ER and then he went

up to the sixth floor and sexually assaulted Jane

Doe, they get 41.745 because the very task assigned

was to be in the ER.

The problem is he only spent two

hours down in the ER, then Centennial moved him to
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the sixth floor, and that's where he committed the

sexual assault on Jane Doe.

THE COURT: Well, what'd they tell him to

do on the sixth floor?

MR. MURDOCK: They don't know. They

don't know. There's no been testimony about that,

there's been no evidence about that. The only piece

of evidence is one document that says he was moved

to the sixth floor at 2130 hours. That's it.

Now, regarding Centennial, we're

waiting on a PMK. My understanding is from speaking

with Mr. Bemis that the person most knowledgeable,

they gave me the name yesterday, but will only

testify about generalities. They won't testify

about what was the very task assigned to him that

night.

So the reality is they don't know.

Well, the problem is if you don't know, you're stuck

with certain evidence. You know, I can't do

anything about that. You can't add things in and

say well, generally we task them to do this. No,

no. It doesn't say what was the general task

assigned under 41.745. It says what was the very

task assigned.

Very must mean something. I agree

PA1258



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

311

with Mr. Prangle and Mr. Silvestri. Very means

something. What was the very task assigned. If you

can't answer the question, then you're stuck with

certain things. That's a function of evidence.

So in terms of ANS, when they say,

the only task was he was to be at Centennial, that's

right. That was the task. They could have

eliminated that task.

It applies -- 41.745 applies to all

employers in Nevada, not just staffing agencies.

Why are staffing agencies somehow exempt from that?

I didn't read that in the statute. It's not there.

You can change things. You can add things. But

they didn't do that.

So they're stuck in terms of

evidence. This is what we tasked them to do. We

tasked. The very task assignment is to be at

Centennial. If they could come up with some other

very task assigned and we assigned them to be at

Centennial and to the ER and that's it.

THE COURT: Do you believe that ANS's

exposure is based in part on the tasks assigned to

Mr. Farmer by Centennial?

MR. MURDOCK: No, no.

THE COURT: So if -- if ANS merely tasks
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Mr. Farmer to be at the hospital and, and -- and

Centennial had said Mr. Farmer, you have to stay in

the ER room and then he wandered on the sixth floor

and committed the sexual assault, is ANS gonna be

liable?

MR. MURDOCK: Well, ANS is liable. It

depends what they task him to do. If ANS --

THE COURT: It depends on just what ANS

tasks him or Centennial?

MR. MURDOCK: Well, it's both.

Unfortunately in terms of this situation, you have

to look at them separately. But you have to look

at -- in other words, what you're doing, Your Honor,

is combining the two. Instead of combining the two,

take a look at them separately. What did ANS task

them to do.

THE COURT: Well, no, no, just you're

positing a situation where ANS who had less control

over the employee could be -- could be more liable

than -- than the entity has the greater control over

the employee.

MR. MURDOCK: No. Because, Your Honor,

I'm not saying there's lesser control or greater

control. Why is there lesser control? They have

every right to say you're only to stay in the ER.
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They have every right to do that. They just didn't.

They had every right to say you're a security guard

and you stay in the parking lot. They have a right

to tell Centennial Hills hey, look, you're bringing

on an ER nurse, that ER nurse is an ER nurse only,

nothing else. That's it. But they didn't do that.

That's why you have to look at them separately.

What was the task assigned?

And that -- they don't get to

combine things. But even -- let's assume they did

combine things here in this case. Let's assume they

did, okay. What was the task assigned by

Centennial? The sixth floor. That's all we have.

There's nothing else. There's no other evidence.

The joinder didn't bring up any evidence. It was

one page. It's not like they said oh, yeah, let me

give you an affidavit, this was the task assigned,

he was assigned to be a sitter, he was assigned to

be this. No, no, no.

THE COURT: All right. I understand

your argument. Maybe we should -- it's getting

close to 5. So I want to make sure we wrap-up on

time.

MR. MURDOCK: I'm sorry, Your Honor.

THE COURT: It's all right.
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MR. MURDOCK: In terms of the independent

venture issue, the independent venture issue, you

know, Your Honor, the reality is I don't know what

his venture was. I don't know what his reasons

were. Again, we took his deposition, he took the

Fifth.

You can make that assumption that at

the end of the day somebody's gonna make a finding.

Whether it's Your Honor or whether it's the jury,

that a -- the independent venture it was or was not.

But in terms of evidence for summary

judgment purposes, there is no evidence. There's

the argument, there's plenty of argument, but

there's no evidence that it was an independent

venture.

In terms of reasonable

foreseeability, Your Honor, I went through this in

detail. Excruciating details in my briefs as to

what was going on at Rawson-Neal and what not and

what ANS had.

Your Honor, ANS got notification

that Mr. Farmer had apparently kissed somebody or

one of the -- one of the patients and called her on

the phone a couple times, things like that. It's

what happened.
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Okay. So what does ANS do? ANS

doesn't do anything. ANS didn't suspend him. ANS

didn't do one thing. Rawson-Neal did it.

Rawson-Neal put him on DNR, a do not return. It was

the do not return list. They were doing some sort

of investigation.

ANS, what'd they do? They talked to

Mr. Farmer. That's it. They got his side of the

story. Funny thing is they also had, during this

time, Ron Trinese Thirds (phonetic), she was another

nurse at Rawson-Neal, and Linda Alrington's

(phonetic) statement. They didn't call them. They

could have to find out what happened. Ron Trinese

and Linda Alrington overheard this stuff. They

overheard the phone calls. The patient told her

that -- that they were being kissed. That she was

being kissed. That's what happened.

So the question is -- the real

question is did they violate -- did they commit --

did they commit negligent intention. That's the

issue. That's the negligent intention. And we put

that in our brief, we went through it. And every

employer's got that duty. Are they fit for the job.

And they've got a duty to look at things to see

whether or not they're -- they are fit for the job.
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Now, when ANS got notification of

all this, their manager in Las Vegas wrote a form.

We don't know exactly what she was told what

happened. We really don't. She doesn't remember

what happened. And apparently there's no documents.

However, she wrote on this incident report, abuse,

violation of Regulatory Practice Act. That's how

ANS termed it.

So the question is could a

reasonable jury -- juror determine that when

Michelle Simmons, the manager for ANS, marked this

off as abuse and neglect or abuse, violation of

Regulatory Practices Act, if they knew at that point

in time that he was not fit for the position, Your

Honor, I'll grant you Rawson-Neal talked to

everybody and they let him back.

Funny thing about that is though

when they let him back, there's a statement in the

document. And again, this is all in the brief.

There's a statement in the document that says --

that talks about Cindy. And Cindy doesn't -- didn't

remember a certain fact that Steven said. That was

a big problem. Because if you just looked at that,

it appeared as though Steven might have lied. And

they had this information. They just didn't do
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anything with it. That's the problem, they didn't

do anything with it.

So is it reasonably foreseeable? A

jury needs to tell us that here, Your Honor. You

notice we didn't file a motion for summary judgment

saying that it is reasonably foreseeable as a matter

of law because it is not.

The question is, as was the last

time, could somebody -- could a reasonable juror

conclude that they breached their duty of negligent

retention.

In other words, they breached the

duty of doing a background, a proper investigation

to see if he was fit for his job. And all the

evidence is set forth in this, Your Honor.

THE COURT: I got it all.

MR. MURDOCK: I appreciate that.

THE COURT: Okay.

MR. MURDOCK: Very briefly. Superseding

cause, it's the exact analysis that we talked about

before, foreseeability. So there's no point in

going through everything again.

If there's a question foreseeability

in terms of, of the other reasonable foreseeability,

there's a question of superseding cause. That's a
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jury question. That's not something you decide as a

matter of law, Your Honor.

The Bauer's case was completely

different. The Bauer's case was Metro. And when

they were called out, they beat up two people,

allegedly beat up, two people on the -- on the side

of the property. And the question was is that

reasonably foreseeable when Metro gets called out

and Metro says beat up these people? Maybe today

it's a different story, but back then the answer was

no, it's not reasonably foreseeable. This is not

Bauers. It's not even close to Bauers, Your Honor.

THE COURT: All right. I fully

investigated those issues and that legal theory in

another case that I was -- that's still before me

involving the -- whether the Aria is liable for the

shoot-out and the resulting taxi explosion that

happened off property. So I -- I -- I'm well

familiar with these issues.

MR. MURDOCK: The only thing I will tell

you about that, and just very briefly, because in

fact they brought up the Silver Nugget case.

THE COURT: Okay.

MR. MURDOCK: That's -- that's different

because they've got 651.0.5.
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THE COURT: There are some different laws

here.

MR. MURDOCK: So I just want to bring

that up to your attention.

THE COURT: Thank you very much for

mentioning that.

MR. MURDOCK: Thank you.

THE COURT: All right. Well, let's go

back to Mr. Silvestri. And you get the reply and

then I'm gonna give Mr. Prangle the last word if he

wants it.

MR. SILVESTRI: I'm gonna be brief, Your

Honor. I'm gonna try and address a couple of

questions that you made. And I do --

THE COURT: Oh, thank you. Appreciate

it.

MR. SILVESTRI: And I have a couple of --

just address a couple of comments that plaintiff

made.

Your Honor, you asked a very good

question. Are we asking you to apply the law here?

Is this an issue of law or is it an issue of fact

that maybe the jury should decide?

Here's the answer: We are asking

you to apply the law under NRS 41.745. That's your
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job is to interpret that law. In this particular

case though, the facts are not disputed because the

facts come from the plaintiff. Nobody's disputed

it. They can't. I can't dispute it because she's

now deceased and the only other person that was

there in that room on perhaps three occasions was

Mr. Farmer.

So the facts as they are today is

that this guy came in, fondled me, put his finger up

my rear and put his other finger up my front.

THE COURT: Uh-huh.

MR. SILVESTRI: The only facts that are

here today -- and -- and so that's all we've got.

There's not a well, you know, maybe his hand

wandered while he was adjusting the leads. The only

person that said well I'm in here adjusting your

leads was Mr. Farmer who said it to the plaintiff.

And the plaintiff said, doesn't need to happen, I

don't need my bed cleaned, I don't need my catheter

adjusted.

That's -- those are the facts.

Everybody's gonna live with that come trial if we

have go to trial on this case. Not gonna change.

Will not change.

So none of these things, adjusting
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leads, cleaning the bed, adjusting the catheter ever

happened. That's the plaintiff's own words. And

they can't get around that. Never happened.

So we're asking you to apply the law

to undisputed facts. Did any of this happen within

the tasks, these tasks, very tasks assigned?

Page six, plaintiff's brief. ANS

didn't assign him to do anything at all at

Centennial. Centennial did.

Line 26 and 27, page six of

plaintiff's motion for partial summary judgment.

And it's for that phrase that we filed our

countermotion for summary judgment in opposing this.

The whole leads issue, the cleaning

up issue, the adjust, that's fiction. Those are

fictitious tasks. That's not what the statute says.

We aren't gonna pay for -- employer doesn't pay for

fictitious tasks.

Your Honor, NRS 41.745 is written

for because you asked good, astute questions, give

me some examples, how does that apply. Well,

remember, in common law intentional criminal acts

committed by somebody were not necessarily -- did

not make somebody else vicariously liable.

So in equity, we -- we get cases
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like Prell, and we get statutes like 41.745. But

that doesn't mean we blow open the doors and create

strict liability for every -- every agency

employee -- or employer. Excuse me.

So for example, a bouncer. Well,

bouncers have to physically grab somebody and throw

them out on their ears sometimes. And sometimes

they get too rough in the heat of the moment.

They're not doing anything for the benefit of their

employer. Well, excuse me. They are doing

something for the benefit of their employer in that

situation.

In this case, there's just

absolutely not one shred of fact saying what Mr.

Farmer did to Mrs. Doe benefited Centennial Hills

Hospital, benefited American Nursing Service. It

just benefited one person and that was the grotesque

fantasies in all of Mr. Farmer. Nobody else and

nothing else.

With respect to the issue of

foreseeability, we know about the Rawson-Neal

allegations. Yeah, should the investigation have

been done differently? Well, plaintiff can argue

that, but they have no evidence to support that

that's what ANS should have done. But that's really
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a red herring argument. Because the fact of matter

is this: The allegations were shown to be

unsubstantiated and they were just that, allegations

of a patient that had fixated on a nurse or on a

certified nursing assistant.

But even if you have you, look at

those -- you know, and by the way, it wasn't kissing

and telephone calls and bunch of other things. The

allegation was there was a kiss and there was a

phone call unwitnessed by anybody.

The issues though, does that

non-finding, because that's what Rawson-Neal said,

create foreseeability that Mr. Farmer was gonna go

sexually assault a patient?

We contend, Your Honor, that in

light of all of the facts in this case that we

presented to you that it does not create that

foreseeability.

We would ask that the court grant

summary judgment as to all claims with respect to

plaintiff's allegations against American Nursing

Service.

THE COURT: Thank you, Mr. Silvestri.

All right. Mr. Prangle.

MR. PRANGLE: I'll be one minute or less,
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judge.

THE COURT: Thank you.

MR. PRANGLE: And I adopt what Mr.

Silvestri said, but on the very task assigned issue

with Centennial.

THE COURT: Sure.

MR. PRANGLE: I think everyone agrees

that no one remembers exactly what Mr. Farmer was

told to do that night. But everyone agrees what the

task of a CNA is to do. They agree that when

appropriate, it's acceptable for a CNA to adjust

leads. When appropriate, it's acceptable for a

nurse or CNA to clean the stool of a patient.

It's that when necessary element

that is missing here. As Mr. Silvestri has

highlighted two times, and I don't believe Mr.

Murdock has even challenged this at all, is that

Mrs. Doe said my leads did not need to be adjusted.

And by the way, they weren't on my breasts or

nipples. And secondly, I didn't stool myself so I

didn't need to be cleaned.

So the very task that he was

assigned with, if it's necessary you can do these

things. But here they weren't.

This is not a Prell situation where
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somehow while he's legitimately adjusting leads

there's some heat of the moment thing that causes

him to grab her breasts, or as he's cleaning the

stool that his hand slips or something and he is --

that's not a -- we're not in a Prell situation.

We're in a Lisa M. situation where

if Mr. Murdock had clarified the facts, the

ultrasound was done, the patient leaves, comes back

and now he's again touching her inappropriately.

Just like Mr. Farmer here, there's no reason for him

to have touched her chest, there's no reason for

under any circumstances for him to have touched her

front. And given that there was no stool, there was

no reason for him to touch her back. This is a Lisa

M. situation, not a Prell situation.

THE COURT: All right. Thank you.

Counsel, very fine arguments today. You gave me a

lot to think about. I'm gonna take this under

advisement. And let me read some of the cases and

get a decision out as quickly as I can.

Thank you very much for taking the

time to address the court's questions and -- and

eliciting me on some of the issues.

Court is adjourned.

MR. SILVESTRI: Your Honor, thank you for
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your time today.

MS. BROOKHYSER: Thank you, Your Honor.

THE COURT: Thank you.

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF THE
PROCEEDINGS.

/s/ JoAnn Melendez
JO ANN MELENDEZ
CCR NO. 370
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LAS VEGAS, CLARK COUNTY, NV, FRI, AUG. 28, 2015

9:00 A.M.

-oOo-

P R O C E E D I N G S

THE COURT: You guys can all come

forward. We only have one matter set for today. So

this is the Estate of Jane Doe versus Valley Health

System. Case No. 09-A-595780 (sic).

Whoever's gonna be arguing, why

don't you guys go ahead and identify yourselves.

MR. MURDOCK: Yes, Your Honor. If we can

just wait a minute. Mr. Keach went to the restroom.

THE COURT: All right. No problem.

Let's just be at ease for a moment then.

MR. MURDOCK: Thank you.

MR. KEACH: Good morning, Your Honor.

THE COURT: Good morning. How are you

doing?

MR. KEACH: I'm doing good. How about

yourself?

THE COURT: I'm doing fine. All right.

So I just called the case.

Why don't you guys go ahead and all

identify yourselves for the record?
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MR. KEACH: Marty Keach and Rob Murdock

for plaintiff, Your Honor.

MR. PRANGLE: Mike Prangle, Ken Webster

and John Beamis for VHS and UHS.

MS. HALL: Good morning, Your Honor.

Heather Hall on behalf of Steve Farmer.

MS. BROOKHYSER: Good morning, Your

Honor. Amanda Brookhyser on behalf of American

Nursing Services.

MR. SILVESTRI: And Jim Silvestri here on

behalf of American Nursing as well, Your Honor.

THE COURT: Very good. All right. So

please go ahead and be seated and be at ease. We

have a few things to talk about.

So it looks like the biggest thing

we have today is the evidentiary hearing. As you

know, I sent out some guidelines for how I wanted

the evidentiary hearing conducted. And that was an

attempt to make sure that we had streamlined this in

a way that was gonna allow us to get done in one

day.

I -- once I received the briefs from

everybody, it became apparent that perhaps you all

anticipated only a couple witnesses and more

argument and not a traditional evidentiary hearing.

PA0954



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

7

And so I wanted to discuss with you all first if you

thought maybe we should change the procedure and

give you more time to argue rather than, you know,

the initial 10 minutes that I thought we would

allocate to each side, and then, then present

witnesses if we're not -- if this isn't gonna be a

witness intensive presentation, but more an effort

to give me a road map of the evidence and read depo

testimony, then perhaps we should change the

procedure.

So I wanted to check with the

parties first. Why don't you --

MR. KEACH: Thank you, Your Honor. Mr.

Prangle and Mr. Murdock have worked out part of the

problem, Your Honor. And then Mr. Prangle was kind

enough to agree that we would be allowed to use

deposition testimony instead of -- in lieu of live

witnesses.

And so we will be offering

deposition transcripts of several of the witnesses.

Our intention was merely to offer them and perhaps

highlight the portions that we -- they were relying

on, but we don't even have to do that because once

the transcripts are admitted, the court can

certainly read them for themselves.
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In terms of witnesses, I believe we

will only be calling Mr. Bemis. My guess is it

would probably be an hour or so.

And in terms of the argument, in

light of the court's guidelines, I kind of

structured 10-minute arguments. But if the court

would give us a little leeway, maybe 15 or 20

minutes on the outside, that would be plenty. I

mean, I'm probably gonna be done in 10 or 15 minutes

no matter what the court's inclination.

THE COURT: So why don't we do this:

We'll be a little bit flexible. I can give each

side 15 minutes, 20 minutes give or take for your

argument.

And then since this is, this is

essentially -- procedurally this is the nature of a

plaintiff's motion to -- to strike the defendant's

answer, so I view the plaintiff as having the burden

of proof on the proceedings today.

And so you would then go first in

presenting -- after your argument and after counter

argument, you would then go first in presenting any

witnesses that you want to put on. And of course

the defendant has the opportunity to cross-examine

those witnesses.
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And then obviously you can present

any documentary evidence that you want to present,

any deposition testimony you want to present.

Either you can read it and I can follow along or you

can just read it yourself or you can put someone on

the stand and put it on like you're putting on

testimony at trial. However you want to do it,

that's fine.

And then of course I'll allow the

defendant to either -- to counter or identify

deposition testimony.

So we'll be, we'll be flexible in

that regard. So then when you're done presenting

your evidence, then I'll let the defense put on

their evidence and then you get an opportunity for

rebuttal.

MR. KEACH: Thank you, Your Honor.

THE COURT: Kind of like a trial but a

little less formal.

MR. KEACH: Thank you.

THE COURT: All right. That's how I

envision this. So, so in terms of orders of matter,

we have the evidentiary hearing, I anticipate us

handling that first.

If we have time left today, I hope
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we do, then I can entertain argument on -- there's

two pending motions for summary judgment.

Did you anticipate both arguing

those assuming we have time today?

MR. PRANGLE: I did.

THE COURT: You did. All right. So we

have ANS's motion for summary judgment, a joinder

there, and he then we also have the -- the

plaintiff's motion for partial summary judgment

against ANS.

All right. And were there other

matters that you believed needed to be argued today?

MR. PRANGLE: I don't believe so.

MR. KEACH: Just one, Your Honor. It was

my understanding the court was going to entertain

arguments on our Rule 60 motion regarding the --

THE COURT: You had a motion for

reconsideration of a prior order.

MR. KEACH: We got that order denying the

motion for reconsideration, but we also --

THE COURT: Oh, that's right.

MR. KEACH: -- a Rule 60 motion asking

the court to strike certain portions of the -- of

its order that dealt with matters we believe were

not properly before the court. Particularly 745 --
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41.745(1)(a) and (b), which the court made findings

on which we did not believe were appropriate. We

thought that was on for today as well, Your Honor.

THE COURT: I -- you know what, I haven't

briefed that issue, but if both parties are ready to

argue it, I could listen to your arguments and then

decide. But for some reason, I, I haven't

considered that one which is fine.

MR. PRANGLE: And I confess I didn't

realize that was still left out there. So I'm

not --

MR. KEACH: That's fine, Your Honor. At

the court's pleasure. We can argue or we can reset

it.

THE COURT: Obviously if there was an

issue that wasn't properly presented to me and then

I ruled on it, I need to take a look at that so.

MR. KEACH: Well, Your Honor, just so

it's clear, we filed two separate motions. One was

a motion for reconsideration, which the court

entered its order recently, essentially denying that

motion and clarifying certain points.

The other was what we caption as

Rule 60 motion that, that asked the court to, to

strike two of its findings in that, in that --
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THE COURT: So I have the order. Do you

have it in front of you? Which findings did you

want stricken? Could you tell me specifically?

MR. KEACH: Yes, I can, Your Honor.

THE COURT: I don't really want to argue

it now. I just want to know what your position is.

MR. KEACH: No problem, Your Honor. The

court made a finding that there were genuine issues

of material fact on whether the sexual assault by

Farmer was truly independent venture and whether the

sexual assault by Farmer was not committed in the

course of various tasks assigned to him as an

employee.

THE COURT: Oh, well, as to that issue

there, you already have -- you have a separate

motion for summary judgment. I see that. And so I

guess I'm gonna revisit that when I look at that --

the summary judgment motion on whether the acts

were --

MR. KEACH: The problem, the problem, the

problem as I see it, Your Honor.

THE COURT: Yes, sir.

MR. KEACH: And, again, I appreciate Mr.

Prangle's not prepared to argue, and I don't want --

and the reason -- I'm only -- the only arguments I'm
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making now are arguments in favor of our opportunity

to argue at a later date the issue.

The problems I see, Your Honor, is

the court in denying our motion for summary judgment

on, on foreseeability which was what our motion for

summary judgment was limited to.

THE COURT: I see, I see -- I see your

point. But go ahead, yeah.

MR. KEACH: And the court also made a

finding that there were genuine issues of material

facts. Those issues, Your Honor, were not raised or

briefed by us. And that wasn't the focus of our

motion and --

THE COURT: Your point is well taken.

Let me think about that a little bit further because

really this was about foreseeability and notice.

And, and, and -- and I see that in

my conclusions here, I state that there are

questions of fact regarding, you know, whether the

actions of Mr. Farmer are truly independent and

whether they're in the course and scope.

So let me -- let me revisit that.

Let's don't try to resolve that today, but I

generally do understand your point. I appreciate

your bringing that to the court's attention.
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MR. KEACH: Thank you, Your Honor.

THE COURT: All right. So let me mention

a few other things. There were some representations

made in the briefs that I wanted -- there were

discussions in the briefs about representations made

by defense counsel in court documents to the supreme

court and the district court. Both sides mentioned

that.

Centennial mentioned the court's

finding that a reasonable jury could consider -- or

could conclude that Farmer's sexual assaults were

not reasonably foreseeable. All right. Centennial

mentioned that.

In the court's order on July 7th,

2015, I denied summary judgment. I didn't believe

it was proper to rule as a matter of law that Mr.

Farmer's assaults were reasonably foreseeable or

that as a matter of law Centennial had actual or

constructive notice that Mr. Farmer might engage in

sexual assault.

That's -- that's really the point of

that order is I didn't rule as -- I didn't want to

rule as a matter of law. I wanted to leave it up to

a jury. And so yes, a reasonable juror I believe

could find that it was not foreseeable. However,
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just as probable, if not more probable, a reasonable

juror could find that it was foreseeable and a

reasonable juror could find that Centennial had

actual or constructive notice.

Now, Centennial argues -- find their

brief, that they did nothing wrong in stating in

prior court papers that there was no evidence that

could potentially put Centennial on, on notice. And

they make those arguments on page 10 of its brief.

Centennial also cites to my order to support that

view. I don't believe that that's a logical

conclusion from my order.

Because while I believe it's

possible a reasonable juror could find no

foreseeability and it's possible a reasonable juror

could find that there was no actual or constructive

notice by Centennial, there is very strong evidence,

the court believed, from which the juror could

conclude that there was foreseeability and there was

actual or constructive notice.

And so if you look then at what the

plaintiff's reference in their evidentiary hearing

brief on page 10 -- I'm sorry. Give me a second.

On page eight they cite a statement

from Centennial in its opposition to motion for
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summary judgment, quote, in the instant situation,

there were absolutely no known prior acts by Mr.

Farmer that could potentially put Centennial on

notice that Mr. Farmer would assault a patient.

I'm troubled by that statement

because I think that there is substantial evidence

from which a reasonable juror could conclude that

there were facts sufficient to put Centennial on

constructive or actual notice or at least have the

reason -- have reasonable foreseeability that Mr.

Farmer could harm a patient.

I believe that the Metro statements

by the nurses referenced evidence that could

potentially have put Centennial on notice. In fact,

I think it's very strong evidence. Not quite enough

strong enough to support taking this issue out of

the jury's hands.

So I just don't want there to be any

mistake here that the court does believe that these

Metro statements, together with the evidence

referenced in the statements, it's critical

evidence, it's relevant and it's material.

And so I think part of the focus of

this evidentiary hearing has to be when did both

parties become aware of those statements. If the
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defendant was aware of those statements much earlier

than the plaintiff, did it appreciate the importance

of those statements and why did it not produce those

statements to the plaintiff. And if they didn't

timely produce those statements to the plaintiff,

how is the plaintiff prejudiced, thereby plaintiff

argues that this was destruction of memory. I

understand that argument and so I need to hear more

about that.

Next, next issue is kind of not just

focused on the statement but the disclosure of the

existence of the relevant nurse witnesses. The

existence of their connection to the case, Murray,

Wolfe and Sumera. There seems to be a little bit of

a divergence of the views of the parties in the

brief.

The plaintiff contends on, on page

six of their brief, if you look on page 17, I think

they're suggesting that it wasn't until January 29

of 2014 when they knew that Wolfe and Murray at

least were, were important witnesses in the case.

And I'm not sure when they actually discovered the

importance of Sumera's testimony.

MR. KEACH: Your Honor.

THE COURT: Yeah.
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MR. KEACH: If it wasn't clear in the

brief, it was January 2015 before plaintiff's became

aware of Wolfe and Sumera's significance relative to

the statement that Wolfe made.

THE COURT: Understand. Explain that

more when you get a chance.

MR. KEACH: I will. But I didn't want

the court to --

THE COURT: Okay. So I see your point

there.

MR. KEACH: And as far as Murray goes,

we found out about --

THE COURT: Importance relative to the --

MR. KEACH: -- Murray's statement in the

late summer of 2014 when, when we got her statement

pursuant to employer request.

And in fact, Your Honor, the court

may recall, we used Murray's statement in September

or so 2014 to form the basis for our motion for

summary judgment -- partial summary judgment that

the court granted and actually was finalized by this

court after, after taking the bench.

THE COURT: Okay. Thank you for

clarifying that. I appreciate that.

And so -- and then when you look at
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the defendant's brief on page four, they argue that

the plaintiff's knew, at least to the existence of

Murray and Wolfe in March of 2010, and, and -- and

of Sumera as early as May of 2010.

And of course just knowing that a

witness has been disclosed in another proceeding

doesn't necessarily mean that you understand the

significance of those witnesses.

So, so I need to understand from

both parties how -- when did the plaintiff -- when

should the plaintiff have appreciated the

significance of witnesses Murray, Wolfe and Sumera,

all right.

Because once they would have known

that they were significant witnesses, then that

would have triggered a duty to do -- to do

reasonable discovery, which would have included

earlier depositions, which would have led to

discovery of the statements even if the statements

had not been disclosed.

So those are some of the issues I'm

thinking about and I want you guys to please

address.

So with that being said, are there

any other procedural matters that we need to deal
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with before we begin?

MR. PRANGLE: I don't think so.

THE COURT: All right. There is the

defendant's motion for reconsideration on the

issue -- is that your motion on, on reconsideration

on the issue of whether the -- let me think. On, on

who has the burden of proof --

MR. PRANGLE: That's --

THE COURT: -- as to, as to

foreseeability, independent nature and course and

scope of, of employment?

MR. PRANGLE: I believe --

MR. SILVESTRI: -- nursing.

THE COURT: Oh, that's ANS's motion. All

right.

MR. SILVESTRI: I don't believe that's on

for today.

THE COURT: I don't think that's on for

today. I just wanted to make sure that everyone

understood that's off.

MS. BROOKHYSER: Yeah, I think your

latest order, Your Honor, said that you were going

to determine that in a chamber's calendar I think

September 9th or 10th or something.

THE COURT: Oh, no, I wanted to prepare a
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briefing on that.

MS. BROOKHYSER: Correct.

THE COURT: And of course that motion was

initially decided by Judge Vega. And I reviewed it

of course and I had agreed with -- initially with

her interpretation of the law, but I wanted to

consider it further.

MR. SILVESTRI: Fair enough.

THE COURT: All right.

MR. SILVESTRI: Thank you.

THE COURT: That's all I'm gonna say on

that. All right. That being said, why don't we

begin with our evidentiary hearing and go ahead and

plaintiff can begin.

For the record, just identify

yourselves and state what -- how you intend to

proceed today.

MR. KEACH: Thank you, Your Honor. Marty

Keach and Rob Murdock for the plaintiff. Your

Honor, I would like to present a brief opening

statement.

And then we -- I'm not sure whether

defense will -- is going to present an opening

statement, but if they do or not after that, we'd

like to present Mr. Bemis as our first witness and
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proceed from there.

THE COURT: Thank you, Mr. Keach. You

may proceed.

MR. KEACH: Thank you, Your Honor. Your

Honor, the court has raised an issue that as to when

plaintiff's should have, should have recognized the

significance of Wolfe, Murray and Sumera.

And, of course, the plaintiff's

position is we were not able to recognize the

significance of them until we actually got the

statements.

And to bolster that, Your Honor,

what you will hear today is that according to

defendant's, the hospital, they too have taken the

position that until they read the statement of

Margaret Wolfe and Christine Murray, they didn't

understand or appreciate that they were relevant

witnesses in our case, that they had something to

offer. And I think the --

THE COURT: Is this -- this is being

transcribed? I just wanted to make sure.

MR. PRANGLE: (Positive nod of the head.)

THE COURT: I didn't hear typing. You're

so quiet over there. All right, continue. I didn't

mean to interrupt you.
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MR. KEACH: That's fine, Your Honor. So

when the court queries well, when did plaintiff

recognize the significance, the mere -- what

plaintiff had done and what the evidence will show

is plaintiff was tracking the criminal case.

When the DA's office supplemented

and added witnesses, Mr. Murdock added that

supplemental witness list to our witness list,

having no idea other than what was in the witness

list that they're gonna testify and generally what

the DA said was about nursing treatment and care and

things like that, there was anything more than that.

And again, what the court will hear

today from Mr. Bemis is that yes, not only did the

plaintiff not realize it, we didn't realize the

significance of Wolfe, Sumera and Murray until we

saw those statements.

And what the evidence will next

show, Your Honor, is that it wasn't until late fall

2014 before plaintiff received the Murray statement,

and in January 2015 before plaintiff received the

Wolfe statement.

Now, Your Honor, foreseeability is

an issue in this case. And in a negligence claim

against the hospital, foreseeability may be
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determined from all of the circumstances present.

The totality of the circumstances. On respondeat's

superior claim, foreseeability is determined by

whether a person of ordinary intelligence and

prudence could have reasonably anticipated the

conduct and probability of injury.

Now, any witnesses who have

information that is relevant to these issues must be

disclosed under 16.1. That requirement's mandatory.

It's also fundamental to justice.

Concealment of information of

witnesses by one party can never be allowed. The

judicial system fails if the court allows one party

to conceal information relative to essential

elements of a case. And that's happened here. The

hospital intentionally concealed relevant material

evidence that goes directly to the issue of

foreseeability; Christine Murray, Margaret Wolfe and

Ray Sumera.

We will show today that violations

of Rule 16.1 disclosures by both the hospital and

the lawyers. We will show the hospital knew

about -- we will show the hospital knew about

Christine Murray's statement to the police and had

read it some time prior to August 1st, 2008.
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Chief of Nursing Carol Butler admits

that, that prior to August 1, 2008, she was aware

that -- of the statement and the contents of

Christine Murray. She also admits she knew about

Wolfe's statement to Metro at some point in time

prior to August 1st, 2008.

Amy Blasing, head of the emergency

room, admits she too knew of Sumera and Wolfe's

allegations about Farmer, and that Wolfe and Sumera

apparently disagreed over some of the details of

what happened.

But both Chief of Nursing Carol

Butler and head of the emergency room, Amy Blasing,

had met with all three; Murray, Sumera and Wolfe,

and knew they had relevant information regarding

what the hospital staff knew about Farmer's conduct

with female patients. And they knew all of this

since August of 2008, Your Honor. Yet the hospital

never, never disclosed this to plaintiff.

As for the lawyers, Paul Prangle

were involved in representing the hospital in the

civil side related to Farmer's misconduct from the

very beginning. They met with hospital staff and

management regarding Farmer's misconduct early on.

They were in frequent contact with Farmer's public
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defender and was sharing information. Apparently to

provide Farmer over 30 depositions as well as

written discovery responses. They met personally

with the public defender on January 21st, 2013. It

was February 2013 that Mr. Bemis received a copy of

Murray's reported statement to Metro. In their

brief, they have conceded this was relevant and

should have been disclosed and it was not.

In May 2013, a protective order was

entered and they received the entire police file,

including Wolfe's statement.

THE COURT: What was that date?

MR. KEACH: May 2013. I think it was May

6th, but the exact date, it was May 2013. And after

receiving the police file, they admit that Murray,

Wolfe and Sumera had relevant information to this

case. They admit that in their brief, Your Honor.

They admit that in their brief that in May 2013 when

they read those statements, they recognized that

this was relevant information properly disclosable.

They concede that. That's May 2013.

Now, still they didn't identify them

as witnesses and provided and stripped of their

testimony. And their excuse is well, there was a

protective order. But the protective order
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doesn't -- didn't preclude the identification of the

witnesses, Your Honor, nor description of their

testimony that something such as they will testify

regarding Farmer's conduct with other female

patients.

What it -- what the protective order

prevented was disclosure of any documents or any

confidential information.

These witnesses weren't

confidential. They're witnesses. And their

identities aren't confidential. And the general

nature of their testimony is not confidential.

And --

THE COURT: This --

MR. KEACH: Yes, Your Honor.

THE COURT: This time won't be used

against you. So you say that you didn't preclude

them from identifying the three nurses as witnesses

who would testify to certain things. They would

have -- the defendant's would have an obligation to

disclose these witnesses even if they didn't intend

to call them.

MR. KEACH: Of course they do, Your

Honor. Under 16.1, of course they do.

THE COURT: Correct. But just going back
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again, do you have reason to believe that defense

counsel ever met and discussed the case with the

chief of nursing? You said hospital staff.

Do you -- is there a direct

connection with the chief of nursing and do you

think that will be relevant in your mind for me to

see if that connection is established?

MR. KEACH: It, it -- it would be

important, Your Honor, if the court -- you know, we

are moving forward on, on two separate basis for

sanctions.

One is that the hospital had a duty

to disclose relevant information pursuant to 16.1.

They are the party, they knew what they had to --

they had the information. And whether or not -- and

of course we don't know what conversations they had

because, because that's privileged. And so to that

extent, we don't have that information.

Of course we attempted to take Mr.

Bemis's deposition in the case when some of these

issues arose.

THE COURT: I saw that. The judge

wouldn't allow it.

MR. KEACH: And the discovery

commissioner precluded it because the court said,
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well, we can find it another way.

Well, the only point I'm getting at,

Your Honor, is this: As to the hospital, their

knowledge of the relevant information by, by high

level management was certainly 2008.

THE COURT: I get, I get your view

that -- I get your view there, but you're also, you

know, critically attacking the defense counsel.

MR. KEACH: We don't have any

information, Your Honor, unless Mr. Bemis tells us

something today, that the lawyers knew about Wolfe's

statement prior to May 2013.

That's what they have told us, we

accept that as being true because we have no reason

to question them on that. We feel like they made --

they fell down once they learned that information in

2013, but we don't have any information to suggest

that Mr. Bemis knew about Wolfe, Murray statements

prior to 2013.

But at least with regard to Murray,

that statement was, was learned --

THE COURT: All right.

MR. KEACH: -- in February.

THE COURT: I appreciate you being candid

about that. You can continue.

PA0977



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

30

MR. KEACH: Thank you, Your Honor. So

when, when -- in May 2013 when they acknowledged

that this was relevant information that they had,

they didn't disclose it. And they willfully denied

plaintiff this information. And they made a

conscious decision not to do it.

Now, there's good reason why they

did that. Because it goes to the heart of the case.

Because if the hospital knew about Farmer, they're

liable. They're liable for negligence and they're

liable on respondeat superior and they can't get out

of that.

And these witnesses and their

statements, as the court indicated in its

preliminary remarks, they go a long way towards

proving Farmer -- what hospital the knew about

Farmer.

But of course, Your Honor, as the

court referenced earlier in the ultimate defiance of

all rules of conduct, the lawyers advised the court

in October 2014, in opposition to plaintiff's motion

for summary judgment on liability, that there were

absolutely no known prior acts by Mr. Farmer that

could potentially put Centennial on notice that Mr.

Farmer would assault a patient.
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Now that statement went to the heart

of the motion, Your Honor, because we were talking

about liability. Because if the hospital was on

notice, they were liable. And the lawyers, knowing

that there was information admitted, conceding in

their brief that they knew it over a year and a half

earlier, they didn't tell the court that, that

Murray and Wolfe gave recorded statements to the

police regarding prior conduct to Farmer.

Rather, armed with a protective

order keeping this information, at least Wolfe from

plaintiff, lawyers flagrantly flaunted the truth

with one clear purpose: To prevent plaintiff from

winning. And we will show that it was flagrant,

Your Honor. And they repeated this

misrepresentation in May 2015 in their writ

petition.

Now, we didn't get an opportunity to

respond to the writ, to advise the court because at

least in May 2015, we were aware of Wolfe's

statement.

We recognized the falsity of the

state -- of the representation made by the lawyers

to the supreme court because the court denied the

writ petition prior to inviting a response.
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But these are the facts we'll show

today, Your Honor.

In their argument, we identified

Wolfe and Murray in our 16.1 disclosure when we

listed the DA witnesses, witness list it doesn't

provide in discovery. They had information we did

not. They had a duty to disclose that information.

Hospital management, Your Honor,

chief of nursing, head of the emergency room, which

may, Your Honor, I respectfully suggest, is like a

lot stronger than when we came in here for motion

for liability and the court denied -- on all

foreseeability the court denied it when we had a

nurse Margaret Wolfe making the allegations.

Now we have hospital management at

the highest levels, the chief of nursing, the head

of the emergency room, admitting they knew about

this. And they didn't disclose it.

And the fact that they make -- the

defense makes a point that Sumera was mentioned in

depositions in the Cagnina case, but that doesn't

satisfy their burden under 16.1. It doesn't provide

any information to the plaintiffs as to the

relevance of Sumera's knowledge of prior misconduct

or allegations against Farmer.
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In fact, again, they concede until

you get Wolfe's and Murray's statements, nobody

would have known. Until you know that information,

nobody would have recognized the significance of

Murray, Sumera and Wolfe. That was information they

kept from us, that information that Wolfe described

in her statement; information the hospital knew as

early as August 2008 and that the lawyers knew for

certain by May 2013; information that the plaintiff

got for the first time in January 2015. And then

not even from the hospital, they still haven't

disclosed it.

THE COURT: So let's get to prejudice.

MR. KEACH: Many of the witnesses, Your

Honor, who we -- who sit -- keep in mind, we find

out about Wolfe in 2000 -- in January 2015.

And so we deposed Wolfe and Ray

Sumera and Christine Murray, and all these people,

and Amy Blasing and Carol Butler. And replete in

those depositions, Your Honor, is I don't remember,

I don't remember this, I don't remember that.

Ray Sumera essentially contradicts

himself when he says -- Margaret Wolfe says that Ray

Sumera said something. And she said that in her

statement. She confirmed that in her deposition.
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Ray Sumera in his deposition did not deny that he

said those things to Margaret Wolfe, but his current

recollection upon which this court relied in, in --

as raising an issue of fact in denying our motion

was that well, he wasn't that bad of a guy in

essence. I mean, something to that effect.

Well, that really -- I mean, he says

it, and I appreciate the court has to view the facts

in the light most favorable to the nonmoving party,

and so if he says it, you have to accept it, you

aren't allowed to judge the credibility of a witness

on a motion for summary judgment, but it flies in

the face of the statements that Margaret Wolfe

made -- said that Ray Sumera told her, that hey, we

got to be worried about this guy, keep an eye on

him, he's, he's in there, he's in there grabbing

monitor leads on female patients so keep an eye on

him.

Now, he doesn't deny he says those

things, but that whole tenor of what he testified to

is different. Meaning in 2015 is completely

different from what the tenor of Margaret Wolfe's

statement was. And of course Ray Sumera kept saying

I don't remember, I don't remember, I don't

remember.
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Well, it's important had we known

this stuff back in 2009 when we first filed a

lawsuit a year after it happened, we can ask Ray

Sumera, hey, what happened last year. And six years

earlier gives us a heck of a lot better opportunity

to get -- to get recollections.

Same, same with Margaret Wolfe and

same with other witnesses. Because Margaret Wolfe

testified, Your Honor, that as the court may recall,

that there were -- of everybody in the hospital --

essentially everybody in the hospital was talking

about it. Or words to that effect. Many other

people, many other staff members were talking about

it.

But when pressed at her deposition

seven years after the fact, six years after we filed

a lawsuit, she can't really remember anybody other

than somebody named Kim who she thinks might have

said something.

But her statement was a lot of

people were talking about it. Well, those lot of

people, Your Honor, a year after the incident, we've

got to have an opportunity to ask Margaret Wolfe,

Ms. Wolfe, who else was talking about it, what was

going on. And those witnesses are lost because
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nobody knows who they are and we'll never have them

again.

And Christine Murray. Christine

Murray talks about the old lady who, who -- who

was -- who was yelling don't -- get away from me,

get out of my room. Now, she dismissed her as a

quote, crazy old lady, but -- and here we are six

years later after we get that information, or seven

years later after we get that information, and we

are unable to identify who that patient is.

A year after this happens, when we

file our lawsuit in 2009, if we get -- if we're

informed that Christine Murray saw Farmer in a

situation where he was in a dark room, in a room

with a door closed and the lights turned off, we

would, we would at least have had an opportunity

then to perhaps get the name of that identity of

that witness and we can bring her in here and ask

her what happened. But of course that --

THE COURT: Well, explain that to me.

How -- why would it have been more likely. Let's

assume that Murray said in the deposition, had you

asked me this question two or three years earlier, I

still wouldn't have known who that alleged crazy old

lady was.
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So had you known a couple years

earlier, how would you have been able to --

MR. KEACH: Seven years.

THE COURT: -- unflank this lady?

MR. KEACH: First off, she could have,

she could have given us detailed information about

age, physical characteristics, things like that.

Perhaps she could have told us things about -- about

her condition or her doctor or her room number or

things like that. Things that, things that she knew

at the time.

THE COURT: Did you ask -- sorry to

interrupt, but I need to try to work through this.

Did you ask Ms. Murray in her deposition did she

know this information at one point in time and has

now forgotten it because of the passage of time?

MR. KEACH: Not --

THE COURT: Go ahead.

MR. KEACH: -- not specifically those

questions, but she conceded in her deposition she

doesn't remember a lot of things.

And we have attempted to identify

that witness as best we can from the hospital and

we've been unable to identify that witness. And

that witness is lost forever.

PA0985



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

38

And had we had more information from

Murray at this -- at that -- a year after the fact

when it was fresh in her recollection, we may have

had an opportunity to identify the witness and find

out exactly what happened.

THE COURT: Okay.

MR. KEACH: In large part, Your Honor,

there are -- we're dealing with witnesses six

years -- seven years after the incident and six

years after we filed a lawsuit.

The -- the court can look at the

file and see that, that plaintiff's have been

extremely diligent in conducting discovery in this

case and have only been thwarted by protective

orders and staging and what not. But given the

opportunity to conduct discovery, we've been

diligent. And the record will show that.

And had we had Christine Murray

telling us in 2009 that she, she -- another woman

was, was making allegations, we'd have been all over

that.

And had we, had we known in 2009

what Margaret Wolfe and Ray Sumera said, we'd have

been deposing them right out the shoot. They're the

key witnesses in the case, Your Honor, as it turns
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out. Of course we're going after them.

Your Honor, the other thing is the

entire discovery of what people in the hospital knew

has been thwarted by the six-year delay in

disclosing Wolfe's testimony. We don't know who or

what -- who knew what because we don't even know who

the who's are.

Margaret Wolfe could have provided

us that because of her -- if we'd have had that

information then because she says everybody was

talking about it or a lot of people in the hospital

were talking about it and a lot of people were

complaining about him and other people were keeping

an eye on him.

That's important stuff, Your Honor,

because those are the witnesses that go to the heart

of the issue.

Your Honor, six years ago when we

filed the lawsuit, we could have deposed Butler and

Blasing and asked them what did Murray -- what did

Murray, Wolfe and Sumera tell you when you met with

them. Because both of them say they don't recall.

And when the defense is using Ray

Sumera's current testimony seven years after the

event, six years after we recognize the significance
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of his, of his testimony, and he says yeah, I

thought he was a nice guy, that -- which flies in

the face of the statements that Margaret Wolfe made,

we would have had an opportunity to confront him at

the point and confront these other witnesses at that

point in time; Blasing, Butler, Murray, and other

people who we don't know, and gotten to the bottom

of that.

All of that goes to foreseeability.

All of that has been denied plaintiff and that is

the focus of our motion, Your Honor.

THE COURT: All right. Thank you very

much, Mr. Keach. And you went over the time, but I

had -- that was because of me. So thank you for

addressing all of my questions.

Mr. Prangle, are you gonna present

the argument?

MR. PRANGLE: Yes, sir.

THE COURT: Okay, Great. You may proceed

on behalf of the defendant.

MR. PRANGLE: May it please the court.

THE COURT: Yes.

MR. PRANGLE: In listening to Mr. Keach's

opening statement, and I'm glad that we have

agreement on what I believe is one key point, is
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that before we had the statements of Wolfe and

Murray, no one could foresee that they had important

information about the Doe case. I could not agree

more with any statement at all.

The reality, however, is is that --

and I'm also appreciative of Mr. Keach not accusing

me or John or Ken or anyone else at my firm of

intentional misconduct. I appreciate that.

The reality is, is that --

THE COURT: Well, at least not before May

of 2013.

MR. PRANGLE: No, no. Fair enough.

THE COURT: Okay.

MR. PRANGLE: And I'll address that.

THE COURT: Okay.

MR. PRANGLE: But it wasn't until May of

2013 that the statements became known to us. We had

no idea about -- well, we had no idea the content

before then.

So but to put this into context of

why we're here today, we just didn't know that

information. We didn't know that nurse Murray was

going to testify about the sitter incident. She

gave a deposition, and I'm gonna call the other case

the RC case, the initials of the plaintiff. Nurse
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Murray gave a deposition in the RC case. The sitter

incident never came up. We just had no knowledge of

that until we got the statement.

As to nurse Wolfe, her -- the

content of her statement that I believe is most

significant is that she says that Ray Sumera came to

her weeks before the Doe incident saying you really

need to watch this guy from that testimony that the

court's very aware of. Also that Mr. Farmer favored

female patients and Farmer liked to volunteer to

place leads. That's the important information in

those statements.

The first time that we learned of

that knowledge was in the RC case. Not the Doe

case, but in the RC case in May of 2013.

But to put this into context, back

on June 3rd, Discovery Commissioner Bulla entered

the sanction order to which we objected and

recommended to Your Honor to have this evidentiary

hearing.

Key to her finding and key to her

sanction was that we, the attorneys, had the

knowledge that these witnesses were relevant, i.e.,

had the information about the statements as early as

2008 and failed to disclose it.
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So she recommended to this court to

have this hearing to determine whether case

terminating sanctions were called for; whether we,

the attorneys, intended to thwart the discovery

process; and three, whether we failed to let the

court know what was going on and whether we misled

the court.

But she also invited the court to

reduce her sanction if the court were to find that

we didn't know until much later, i.e., 2013, of

these statements.

And I'm happy to hear Mr. Keach

acknowledges that he has no reason to dispute when I

say or if John were to say the first time we had

that information was in 2013, not 2008.

But I think to understand this, it

gets convoluted because there are two cases going

on. And I think to at least justify what I did and

even at things in retrospect, that I'll acknowledge

I should have done things differently in 2013. And

I'll talk about that. But it's important to

understand the chronology, to put this into context.

Main point being is that it wasn't

until May 6th, 2013 that we learned of the content

of those statements.
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All right. As the court knows --

THE COURT: So you acknowledge that you

knew the statements existed prior to May 2013, but

you had -- I'm assuming from the way your, your --

the precise language you're using, you never

actually read the statements and no one in your

office read the statements before May of 2013?

MR. PRANGLE: That's correct. And here's

I think why I'm trying to be very precise is that

all the knowledge we have in our investigation is

subject to privilege. I'm very mindful --

THE COURT: Understood.

MR. PRANGLE: -- of not violating the

privilege. I will tell you we were aware, and Amy

Bochenek Blasing and Carol Butler acknowledge, that

they were aware that Wolfe and Murray went to the

police and gave statements. That's all we knew.

It wasn't -- and, you know, and I

acknowledge there's testimony, I think it was from

nurse Murray where nurse Murray said that it was

either Bochenek or Butler who actually had her

statement that she had given to the police. I

don't --

THE COURT: Wouldn't, wouldn't you have

been very curious to see what was in those
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statements?

MR. PRANGLE: Of course. But, judge,

here's the point. I --

THE COURT: Okay.

MR. PRANGLE: -- I don't believe that can

be possibly true because the public defender or the

prosecutor were not giving us anything. We asked

for their file. They wouldn't give it to us. It

wasn't until we were able to do a motion to compel

that they would give us anything.

Once we got the file, there's no

indication in the file that these statements have

already been produced to somebody at the hospital.

So I respect -- I believe nurse

Wolfe is wrong. What nurse Bochenek said, and what

nurse Butler said, yes, we met with nurse Wolfe and

the others. And I'll talk about the context of that

in a second. They were aware of this issue.

And you may recall there's a patient

by the name of Hannah that was after the Doe

plaintiff. It was after the Doe plaintiff. And we

were aware of that, but that was the first thing

that we were aware of.

So I don't believe that Bochenek and

Butler had the actual statements because they were
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never given out.

THE COURT: Well, they were discussed

shortly after the statements were made with the

chief of, of nursing.

MR. PRANGLE: That's Butler.

THE COURT: Butler. And wouldn't she --

she?

MR. PRANGLE: She, correct.

THE COURT: Wouldn't she have -- I can't

believe and I'm not -- I can't speculate either, but

I'm just curious why wouldn't somebody from the

hospital have requested copies of those statements

for the personnel files or as part of an ongoing

investigation or just to see because it was relevant

to the issues that were being considered or

investigated at the time?

MR. PRANGLE: I don't believe anyone

asked those questions at their depositions.

THE COURT: Okay.

MR. PRANGLE: What I can tell you is that

within the files of the hospital, the employee files

of these people, it's not there.

THE COURT: So you're saying that from

what you know, your personal knowledge, there's no

evidence to your knowledge that those Metro
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statements were ever provided to the hospital or any

hospital official prior to -- prior to the criminal

files being released pursuant to an official request

for production?

MR. PRANGLE: Motion to compel.

THE COURT: Or motion to compel, yeah.

MR. PRANGLE: In the RC case.

THE COURT: Okay. And that was, that

was --

MR. PRANGLE: May --

THE COURT: May of 2013.

MR. PRANGLE: Correct.

THE COURT: I understand your position.

MR. PRANGLE: Okay.

THE COURT: Thank you. Keep going.

MR. PRANGLE: And also on that point

while I'm on it, this lawsuit was filed I believe of

August of 2009. It was summer of 2009.

THE COURT: Right.

MR. PRANGLE: Both Bochenek and Butler

were gone from Centennial Hills when this lawsuit

was filed. They are no longer employees.

But taking a step back, this

chronology, we know now, given that Mr. Farmer was

convicted, that the assault on Ms. Doe occurred on

PA0995



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

48

May 14th, 2008. There was no report made to

Centennial Hills by Ms. Doe that the assault

occurred. We had no knowledge of it whatsoever.

Two days later, Mr. Farmer also

assaulted a patient by the name of RC. RC is the

person who advised the hospital this guy

inappropriately touched me. The hospital

immediately placed Mr. Farmer on a do-not-return

list, called the police. Mr. Farmer was arrested

that afternoon.

My firm was retained six days later

on May 22nd, 2008 specifically to investigate the RC

case. As of that time, we were unaware that Ms. Doe

was going to be making an allegation. Our focus was

solely on RC.

We then undertook to do an

investigation of the RC case. We met with, among

others, nurse Murray, nurse Wolfe and nurse Sumera

because they were involved with the RC case. That's

why we met with them.

At the time -- and we met with nurse

Wolfe I believe it was mid-June of 2008. We met

with nurse Murray in mid-July in of 2008, and we met

with nurse Sumera in mid-August 2008.

At the time that these meetings
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occurred, we still had no knowledge of the claim by

Doe. And again, our investigation was solely

focused on RC.

We were not retained regarding the

Doe case until August 3rd of 2009 which I think was

about a week or so after the complaint had been

filed.

After being retained in the Doe

case, we again did an investigation. We attempted

to identify those people who might have relevant

information. We did not meet with nurse Murray,

nurse Wolfe or nurse Sumera because we had no reason

to believe that they had anything to do with Doe.

So we didn't meet with them again.

Now, as part of the criminal case,

Your Honor may recall that the criminal cases were

consolidated. And I believe there were a total of

five victims that were all consolidated together

that included RC and Doe.

So when the State's attorney is

producing their witness lists, they -- he doesn't

say, and this is for the Doe case, this is for the

RC case. He just says here are the people we intend

to call.

And I believe it was in either the
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fall or winter of 2009, getting into 2010, that the

State's attorney disclosed the list of witnesses

that included nurse Wolfe and nurse Murray.

I confess I don't have the specific

memory of what my reaction to that was, but my

understanding at that time was that this was only

related to the RC case, not the Doe case. So I

placed no significance to that on them. I knew they

were part of that case. We had disclosed them in

our ECCs. We weren't trying to hide them.

And as a result of that, and Mr.

Keach touched on this, on March 27th of 2010,

plaintiff filed their fifth supplement to their ECC

in which they identify as people they believe have

relevant information for the Doe case as being

nurses Wolfe and nurses Murray.

Two months later on May 13th of

2010, plaintiff filed their sixth supplement to the

ECC where they disclosed a number of depositions

that had been taken in the RC case.

I have no idea what degree

plaintiff's counsel were in contact with the

plaintiff's counsel in the RC case, but it was clear

that they were obtaining materials from the RC case.

And in May of 2010, plaintiff
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discloses the depositions of -- I think it was

Bochenek, and I forget which one, but in those

depositions, they testify as to Ray Sumera's

possible involvement with Mr. Farmer in connection

with the RC matter.

So as of May of 2010, and I think

Mr. Keach even acknowledges, they were aware at

least of the name. And I believe his point was we

didn't understand the significance of it. We didn't

either.

But in any event, as of March of --

THE COURT: Well, but let's be clear.

When you say "we," you're referring to your law

firm, you're not referring to Centennial.

MR. PRANGLE: Well, and I would include

them in that. And I would -- Amy Bochenek and Carol

Butler, admittedly they had some lapses of memory,

but both were consistent. And Bochenek was the

director of emergency services in the emergency

department at the time. Carol Butler was the chief

nursing officer.

THE COURT: Uh-huh.

MR. PRANGLE: After the RC event happens,

they do an investigation themselves. One of the

things that they were concerned about is was there
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something in this guy's background that we missed.

So they interviewed many of the staff. And even

though they didn't remember the dates they met with

people, who specifically they met with, they were

clear about one point is that there was nothing

about Farmer's background that anybody told them

consistent with what we see in Wolfe's statement and

even Murray's statement.

So Mr. Keach is right that they say

I don't remember a lot, but they were clear on that

point.

In our initial supplement to the

ECC, and I don't have the date that we filed, we

disclosed 14 individuals who we believed had

relevant information in the case.

To today, plaintiff's counsel -- and

this goes to the prejudice issue a little bit,

judge, is that to today, plaintiff's counsels

deposed only one of those 14 people. And that was

nurse Janesse (phonetic) who was deposed earlier

this year.

So I guess the point being is that

here we gave plaintiff 14 names of people who might

have relevant information. And for, you know, their

own reasons, they chose not to depose any of them.

PA1000



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

53

I agree with Mr. Keach wholeheartedly that they have

been dogged in doing discovery in this case, but

it's been focused on other areas. It hasn't been

focused on the 14 people we identified.

So the idea of being that if we had

had Wolfe, Sumera and Murray and had 17 people

instead of 14, you know, I think it's somewhat

speculative to say that they would have deposed them

automatically.

What gives them value --

THE COURT: Well --

MR. PRANGLE: What gives them --

THE COURT: -- if you had identified in

your disclosure and said these two nurses gave

statements to Metro about Mr. Farmer's conduct, I'm

sure they would have followed up on that.

I mean, it's different than a

witness that you designate this security guard was

on duty at the time that this alert came in.

MR. PRANGLE: And I certainly don't want

to argue with the court, but let's not forget

intent. The reason they met with Metro was because

of RC. It wasn't because of Doe. So you may be

right, you might not be right in terms of the

depositions.
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There were many people who were

deposed in the RC case that have not been deposed in

this case.

THE COURT: Okay. All right. I -- I

understand your position.

MR. PRANGLE: In any event, moving

forward to May 6th of 2013, in the RC case, a joint

motion was done by all the parties, including

plaintiff, to compel the production of the police

file. That motion was granted. And I believe it

was either May 6th or May 8th that we actually get

physical possession of the file that includes now

the statements of Wolfe and Murray.

I confess to Your Honor I have no

specific memory of when I first read those

statements. I will acknowledge constructive receipt

of them on May 6th, 2013.

THE COURT: Understood.

MR. PRANGLE: But because of the

sensitive nature of it in the ongoing criminal case,

there was a protective order that precluded us from

disclosing the statements. We couldn't in the Doe

case say here are the statements we got in the RC

case. We couldn't do that until the stay was

lifted.
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So I'll be honest with you, I don't

really have a specific memory of why. I didn't ask

that the ECC be supplemented in the Doe case based

on what we found in the RC case. I'll be honest. I

just never connected those dots. And I certainly

don't want to cast or shift responsibility. This is

my responsibility.

But in the, in the RC case, in

addition to us, counsel for Farmer got the same

materials, counsel for ANS got the same materials.

And like us in the Doe case, they did not supplement

their ECCs.

I acknowledge to you in hindsight

this is very relevant information that is relevant

to the Doe case. I'm not trying to escape that.

Prospectively at the time when we

got these documents in the RC case, it simply didn't

occur to me that I would need to do a supplement in

the Doe case. I accept responsibility for that.

And I'm telling Your Honor, telling

counsel I should have ensured that a supplement had

been done at that time. I did not.

But let's not forget that the reason

that Commissioner Bulla entered the sanction she did

is because she said, you had this information in
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2008. And that's why she entered the sanction she

did. And she invited Your Honor, if it can be

shown, that we didn't know about it until later, for

Your Honor to reduce the sanction.

So we have now May of 2013

information that admittedly I should have disclosed

the names. And I could have done some

characterizations of subject matter consistent with

16.1. I could not, however, give the statements.

So even -- even if the depositions

were taken at that time, and Mr. Murdock does a

fantastic job by taking depositions, so he may have

uncovered this anyway, but it's not as if I can say

to Mr. Murdock, you know, he notices nurse Murray's

deposition, here's nurse Murray's statement. I

couldn't do that.

THE COURT: You could disclose the

existence though, you don't dispute that, without

stating what was in the statements.

MR. PRANGLE: I'll be honest, I

haven't --

THE COURT: And that's the whole purpose

of privileged logs, right?

MR. PRANGLE: I confess I don't recall

the precise language of the protective order, but I
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guess the point being is even if I were able to

identify that in the RC matter, these two nurses

gave statements to Metro that -- you know, I'll be

honest, judge, I don't recall the wording of the --

THE COURT: I looked at it, you know. I

think it was yesterday. Well, I'll look at it

again, but one of you did provide it and it was

pretty vague. Seemed to me just saying don't

produce the statement.

MR. PRANGLE: Okay.

THE COURT: Without a court order.

MR. PRANGLE: Okay. But I guess my point

being is that -- and again, I'm not trying to say

that I shouldn't have done this. And really the

best answer that I can give you is that this was

something that was going on in the RC case.

I just didn't draw the connection to

the Doe case because again, I didn't -- well, I just

didn't draw the connection to the Doe case.

THE COURT: All right. I understand.

MR. PRANGLE: So then we go forward. And

then I think it was either in October or November of

2014 in the Doe case another joint motion to compel

was done to basically lift a protective order. And

I believe the DCRR that granted that motion was

PA1005



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

58

November 6th. Around November 6th. The hearing

itself had happened I think five or 10 days earlier.

And in the hearing, Commissioner

Bulla ordered that the records be produced. We

produced them right away. We didn't even wait until

the DCRR was filed before we produced the materials.

So the statements -- and I know Mr.

Keach said that they didn't think they got Wolfe's

statement until January of 2015. I believe it was

actually late October or early November 2014. Not

that that, three months makes that big a difference,

but that's when they had these statements.

When we got nurse Murray's statement

in May of 2013 where she describes the event with

the sitter, that is the first time that we had any

knowledge of that testimony.

When we received nurse Wolfe's

statement wherein she discusses what nurse Sumera

said to her about Mr. Farmer and having to watch

him, when she says that Mr. Farmer favored female

patients, when she -- and this is actually what she

attributes to Ray Sumera. And that Ray Sumera

believes that he volunteers too much or too readily

to place leads, that's the first time that we

learned that information.
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As I've said, I acknowledge that

when we received that information in May of 2013 I

should have done a disclosure and I didn't.

But at no point prior to that do I

believe we had any sufficient evidence to justify

such a disclosure.

And as I've said with Bochenek and

Butler, I really do not believe that they had the

statements at the time. There's no evidence at all

in the police records that any of the statements

were produced. I think actually the closest we have

is I think there's something that in 2013 they were

produced to John.

So they were noting when they were

giving them out. We just didn't get it. So I don't

know how Butler or Bohanek would have had it.

Our failure to disclose the

statement or the identity was not motivated by any

desire on my part to hide something. I mean,

playing it forward, how would I ever think that I

would be able to dodge this bullet forever. It's

silly, the idea. We knew at some point when the

criminal matter was concluded that this stuff would

be out there.

We disclosed Murray, Wolfe and
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Sumera in the RC case. We weren't trying to hide

them. We just didn't know that this information was

out there.

And let me address one of the things

Your Honor raised.

THE COURT: Well, could the argument be

made that you were seeking to delay ultimate

disclosure knowing that there would be a day in

reckoning where you'd have to disclose but seeking

to delay it, so that memories would fade through the

passage of time?

MR. PRANGLE: I suppose any argument

could be made, but I'll be honest, I'm not that

crafty. I really am not. Your Honor doesn't know

me, but as an officer of the court, I'm not that

sneaky.

THE COURT: Okay.

MR. PRANGLE: What I would tell you --

but then why would we have disclosed them in the RC

case? You know, so -- you know, and I believe it

was only nurse Murray who was actually deposed in

the RC case. And again, this subject just never

came out. And actually in her deposition in the RC

case, nurse Murray said that she never had any

problems with Mr. Farmer. So I understand that it's
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not either consistent necessarily or inconsistent

with what's in her statement, but it just never came

out.

So switching to the, I guess the

issue of prejudice, is that in addition to the 14

witnesses that we disclosed in 2009 in our first

supplement to the ECC, that plaintiff didn't depose

any of those people until they deposed only one of

them in 2015, I think it's somewhat speculative to

say that had we added these three names they would

have been deposed.

I think I've been clear that I

acknowledge I should have supplemented a list in

2013, but that's the first point that we had reason

to believe they had relevant information.

So the point that they could

reasonably have been disclosed, such as their

depositions should have been taken in this case, I

believe is 2013, not 2009.

And, you know, we know memories

fade. And Mr. Murdock knows memories fade. So when

we disclosed the 14, you know, why didn't he depose.

And I'm not at all critical of Mr. Murdock, but he

chose to do very diligent discovery in other

theatres and he has been very dogged in that, I will
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concede to that, but he never chose to depose any of

those 14 that we said may have relevant information.

Again, I'm not faulting him, but I

think it's somewhat speculative to say that if we

would have had these three names on there, even if

we had reason to believe they should have been

disclosed, that he would have taken the depositions.

It's not until 2013 that we get the

information as to their significance. But again,

because of the protective order, it's really not

until again 2014 that the statements themselves can

be produced to plaintiff.

And I know the depositions occurred

I think in the spring of this year. So really the

delay is from November of 2014 to March of 2015 or

whenever it is that the depositions occurred.

So I don't believe there's any

meaningful prejudice here to plaintiff based on the

information we had and when we can produce it based

on the protective orders.

So for all these reasons, Your

Honor, I believe that is the severity of the

sanction entered by Commissioner Bulla at her

invitation to you that if we can show that it wasn't

until later that we had reason to know this, then
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Your Honor can reduce the sanction.

I would ask Your Honor to vacate the

sanction or at the very least reduce the sanction.

And as it relates to the question of case

terminating sanctions, obviously I don't believe it

rises to that level. So I would ask Your Honor to

decline to do that.

THE COURT: Thank you very much, Mr.

Prangle. Appreciate your argument.

All right. Rather than -- if this

were a regular noticed hearing, not in the context

of an evidentiary hearing, I would give the

plaintiff an opportunity to respond, but.

MR. KEACH: Oh, that's okay.

THE COURT: But I think we're gonna move

now into the natural presentation of evidence

section. And after that, then again, we'll have

plaintiff and defendant and the plaintiff giving

closing arguments.

All right. So, Mr. Keach, you may

proceed.

MR. KEACH: Your Honor, if I might have

the court's indulgence for just a moment.

THE COURT: You may. Do you want to take

a short break?
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MR. KEACH: Well, I just want to hand out

our, our evidence books, so that the court and

counsel will have copies of those.

THE COURT: Very good. Thank you.

MR. KEACH: As we move forward. The

court. And we'll have one for the clerk. We have

one for both the court and clerk.

THE COURT: Perfect. Is this my set?

MR. KEACH: It is, Your Honor.

MR. KEACH: And, Your Honor, as a

preliminary matter, I'd like to go through our, our

evidence book item by item and move for admission of

certain things that -- and determine whether or not

we'll need testimony or whether they'll be admitted.

Starting with Exhibits 1 through 1N,

which are Centennial Hills and UHS's 16.1

disclosures, we move for admission of those, Your

Honor.

MR. PRANGLE: No objection for their

admission for this hearing.

THE COURT: All right. 1 and 1A through

1N --

MR. KEACH: Correct, Your Honor.

THE COURT: -- will be admitted for the

limited purpose of this evidentiary hearing.
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MR. KEACH: Exhibit 3 is the May

deposition of Ray Sumera. We would move for its

admission, Your Honor.

MR. PRANGLE: No objection for this

hearing.

THE COURT: Exhibit 3 shall be admitted

for this hearing.

MR. KEACH: Exhibit 4 is the incident

report of May 2008. We move for its admission, Your

Honor.

MR. PRANGLE: No objection for this

hearing.

THE COURT: 4 shall be admitted for the

hearing.

MR. KEACH: Exhibit 5 are the Complaint

and Amended Complaint filed in the RC case, Your

Honor. We'd move for their admission.

MR. PRANGLE: This is from the RC case?

MR. KEACH: They are.

MR. PRANGLE: Okay. No objection for

this hearing.

THE COURT: Exhibit 5 admitted for this

hearing.

MR. KEACH: No. 6 is Christine Murray's

deposition from 2010. No. 7 is Amy Bochenek's
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deposition from 2010. Those were in the RC case.

We move for their admission, Your

Honor.

MR. PRANGLE: Again, no objection for

this hearing.

THE COURT: So 6 and 7 shall be admitted

for purposes of the hearing.

MR. KEACH: Ms. Bochenek is also --

THE COURT: And just to clarify, I'm

certain that -- that the statements in those

depositions are admitted for the purposes of

determining whether there was notice, not for

purposes of the truth of the matter asserted in

those depositions for purposes of this hearing?

MR. PRANGLE: I guess my concern, I just

want to make sure that it's clear --

THE COURT: I just want to clarify.

MR. PRANGLE: This is, this is not for

purposes of this trial later down the road.

MR. KEACH: These depositions are only --

THE COURT: Well, they only come in --

MR. KEACH: -- solely for -- for the

issues that are before the court today.

THE COURT: Perfect.

MR. KEACH: That's it.
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MR. PRANGLE: That's fine.

MR. KEACH: That's it.

THE COURT: I just wanted to clarify

that. Go ahead. 6 and 7 are admitted.

MR. KEACH: Exhibit 8, Your Honor, is Ms.

Blasing/Bochenek's deposition in 2015. We move for

its admission.

MR. PRANGLE: No objection.

THE COURT: 8 is admitted.

MR. KEACH: No. 10, Your Honor, those

series of emails from the public defenders office,

we would move for their admission.

MR. PRANGLE: Same -- as to all the

exhibits, I have no objections for purposes of this

hearing.

THE COURT: All right. Well, then why

don't you identify all the exhibits that you intend

to admit and over -- and defendant is not objecting.

So identify those for the record.

MR. KEACH: Thank you, Your Honor.

THE COURT: Just by number.

MR. KEACH: Exhibit --

THE COURT: And do you plan to admit all,

you know, 10 through 17 of binder one?

MR. KEACH: Well, 10 through 17, yes,
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Your Honor.

THE COURT: All right. And there's no

objection from defense counsel. So 10 through 17

are admitted for the limited purpose of this

hearing.

THE CLERK: I'm sorry. Did we already

address 9?

THE COURT: He skipped 9 intentionally I

believe.

MR. KEACH: I did, Your Honor.

THE CLERK: Okay.

THE COURT: And just as well -- just like

No. 2 he skipped.

MR. KEACH: Correct, Your Honor.

THE COURT: All right. So let's go to

binder two.

MR. KEACH: Your Honor, we move for the

admissions of Exhibit 18, 19, 21, 22, 23, 24, 25,

26, 27, and 28.

MR. PRANGLE: Same.

THE COURT: All right. Those shall be

admitted as designated 18, 19, 21, 22 through 28.

MR. PRANGLE: I believe you skipped 26.

THE COURT: Oh, I thought -- I had down

he said 26.
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MR. PRANGLE: Oh, I apologize.

MR. KEACH: I wouldn't skip that.

THE COURT: All right.

MR. KEACH: I don't think I'm gonna skip

Margaret Wolfe's deposition. I'm sorry about that.

MR. PRANGLE: Wishful thinking.

MR. KEACH: Probably.

THE COURT: Very good. Can I ask, you

had various documents attached to your evidentiary

hearing brief.

Have you -- have all the documents

that you've moved into evidence, are those included?

MR. KEACH: Your Honor, I don't know if

the court had an opportunity to review the exhibits

to our, our brief, but a number of them were

excerpts from the deposition transcripts. That's

what the bulk of those were.

And the reason we provided those

excerpts is because in essence, although the court

has -- has been -- has admitted the entire

depositions, those experts -- those excerpts go to

the specific points that we were -- were addressing

in those depositions.

THE COURT: Yeah, these are those

exhibits included in what we just identified as
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being admitted?

MR. KEACH: According to Mr. Murdock,

every one of them is. Since I haven't gone through

and checked myself, I'm gonna rely on his

representation.

THE COURT: And then Exhibit 12 was a

Metro statement that you introduced that -- that's

in your binders.

MR. MURDOCK: It should be.

THE COURT: Just double check.

MR. KEACH: I'm sorry, Your Honor?

MR. MURDOCK: The LVMPD statement of

Margaret Wolfe.

MR. KEACH: That is --

THE COURT: I'm sorry. It's a

transcript.

MR. MURDOCK: Right.

THE COURT: Yeah. It's the Wolfe

transcript. It's the Wolfe transcript.

THE CLERK: I have a question, Your

Honor.

THE COURT: What's that?

THE CLERK: This is in my folder. It's

the -- has everybody got the same thing? It was in

my binder.
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MR. KEACH: Your Honor --

THE COURT: Go ahead.

MR. KEACH: Your Honor, Margaret Wolfe's

transcribed statement, although it's No. 12, I think

in our brief it's No. 14 in our binder.

THE COURT: Perfect. One other question,

my court clerk indicated she had a -- some documents

in the pocket part of her binder.

Why don't you approach and see was

everyone supposed to get that.

MR. PRANGLE: I did.

THE COURT: And it looks like it's in the

packet part of my binder, too. What exhibit is

that?

MR. KEACH: It is, Your Honor. It's not

an exhibit, but I would move to mark it next in

order only for this reason: What it is is if you

look at the public defender emails, Exhibit --

Exhibit 10, you'll notice that they're about an inch

thick. And what happens, as with most emails, is

the same email gets repeated over and over and over

again as a reply. We have attempted, and towards

anyone admit it, that's fine, we have attempted to

just go through and just list in chronological order

all of the emails without having them repeated again
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and again.

THE COURT: So this is a subset of 10?

MR. KEACH: It is, Your Honor.

THE COURT: We'll call this 10-A.

MR. KEACH: Thank you, Your Honor.

THE COURT: All right. So the --

MR. KEACH: And we will move for its

admission.

THE COURT: The collection of emails that

are in the pocket part, I'm assuming there's no

objection, right, counsel?

MR. PRANGLE: Correct.

THE COURT: All right. It will be

admitted as 10-A.

MR. KEACH: Thank you, Your Honor.

THE COURT: All right. You may proceed.

MR. KEACH: Your Honor, we would call Mr.

Bemis.

THE COURT: All right. Mr. Bemis,

approach the witness box and the clerk will swear

you in.

THE CLERK: Nobody gave me back my

packet.

THE COURT: Oh, there you go. You can --

one second.
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MR. KEACH: Oh, I got hers.

THE CLERK: Yeah. Okay, sorry.

(Whereupon, John Bemis was duly sworn to

tell the truth, the whole truth, and

nothing but the truth.)

THE CLERK: Thank you. Please be seated.

State your full name, spelling first and last name

for the record, please.

THE WITNESS: Sorry. This was tangled

with the microphone.

THE COURT: Take your time.

THE WITNESS: First name John, J-o-h-n.

Last name Bemis, B-e-m-i-s.

DIRECT EXAMINATION

BY MR. KEACH:

Q. Thank you, Mr. Bemis. Mr. Bemis, you're

an attorney here in Las Vegas?

A. I am.

Q. And you work for the law firm Hall

Prangle?

A. I do.

Q. And you've been working on this case?

A. I have since 2009 sometime.

Q. Okay. You're aware that plaintiff has a

claim against the hospital for negligence and
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respondeat superior, right?

A. I'm aware of that.

Q. And both of those claims involve issues

of foreseeability, right?

A. They do.

Q. On the negligence claim, foreseeability

generally means based upon the totalities of the

circumstances would or should a reasonable person

know that Farmer will commit these types of acts,

those for which he was convicted, generally, right?

A. Generally. I'll accept that.

Q. And on respondeat superior claims,

foreseeability means could a person of ordinary

intelligence and --

THE COURT REPORTER: Wait, wait.

MR. KEACH: I'll slow it down.

THE COURT REPORTER: Thank you.

BY MR. KEACH:

Q. On the respondeat superior claims,

foreseeability means a person of ordinary

intelligence and prudence have reasonably

anticipated the conduct and probability of injury,

correct?

A. Can you repeat that one more time?

Q. Absolutely. On respondeat superior
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claims, foreseeability means could a person of

ordinary intelligence and prudence have reasonably

anticipated the conduct and the probability of

injury?

A. I'll accept that's generally true.

Q. And that's what 41.745 says, doesn't it?

A. Generally.

Q. That quote, but nonetheless. So prior

instances of inappropriate conduct with female

patients by Farmer are relevant to these issues,

right?

A. They can be, yes.

Q. Okay. And any information the hospital

had regarding misconduct was discoverable and should

have been timely produced, both documents and, and

witnesses, right?

A. Can you repeat that one more time?

Q. Absolutely. Any information the hospital

had regarding this misconduct were discoverable and

should have been timely produced, both the documents

and witnesses, right?

A. Sure.

Q. And NRCP 16.1 required these disclosures,

correct?

A. Requires disclosures pending relevant
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evidence, yes.

Q. And that would include any information of

instances of inappropriate conduct with female

patients by Farmer, correct?

A. Could, yes.

Q. Okay. And according to your brief and

according to Mr. Prangle's argument this morning,

after the protective order was issued on May 6th,

2013, you received the police file and the hospital

learned for the first time that nurses Murray, Wolfe

and Sumera had information that could be relevant to

Jane Doe's claims in this case, correct?

A. That's my understanding, yes.

Q. Okay. Now, at least -- well, let's talk

about what you know, okay.

At any point before May 2013, May

6th, 2013 when a protective order was issued, were

you aware that nurses Murray, Wolfe or Sumera had

information related that -- that could be relevant

to Jane Doe's claims?

MR. PRANGLE: Your Honor, I would just

object to the extent that may cause for the

divulgence of privileged information.

THE COURT: Your Honor, I'm not asking

him to tell me what anyone told him. I asked him if
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he had information. That doesn't require the

disclosure of any communication.

THE COURT: All right. Overruled. You

can answer the question.

THE WITNESS: Could we get that

question read back, please?

BY MR. KEACH:

Q. Absolutely. At any time prior to May

6th, 2013 when a protective order was issued, did

you have knowledge that nurses Murray, Wolfe and

Sumera had information that could be relevant to

Jane Doe's claims?

A. No.

Q. Okay. So the first you ever knew about

anything was after May 6th, 2013 -- strike that.

The first you ever knew about any

relevant information possessed by nurses Murray,

Wolfe and Sumera was after May 6th, 2013, after the

protective order was entered, right?

A. Yes. For Jane Doe.

Q. For Jane Doe. Okay. Now, let's get back

to that. In terms of I heard Mr. Prangle say

several times in his statement that you all

identified Murray, Sumera and Wolfe in the RC case,

right?

PA1025



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

78

A. I heard that statement as well, yes.

Q. Okay. And, in fact, they were on duty

and were actually involved in the Cagnina treatment,

right?

A. That is my understanding.

Q. Okay. And that was -- there was nothing

in the RC case identified about Sumera, prior to May

2013, about Sumera, Murray or Wolfe having any

knowledge about any facts related to prior

misconduct or inappropriate conduct by Farmer,

correct?

A. Can you state that one more time because

I think that we're getting into the realm that it

may be privileged.

Q. Can you read that back, ma'am?

(Whereupon, the record read as follows:

"Question. Okay. And that was -- there

was nothing in the RC case identified

about Sumera, prior to May 2013, about

Sumera, Murray or Wolfe having any

knowledge about any facts related to

prior misconduct or inappropriate conduct

by Farmer, correct?"

THE WITNESS: And are you asking

specifically about the disclosures?
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BY MR. KEACH:

Q. Yes.

A. I didn't make the disclose of -- I don't

believe I made the disclosure of them. So I don't

recall specifically what the disclosures stated.

Q. Okay. Are you aware of any disclosures

in the Cagnina case prior to May 2013 related to any

information nurses Murray, Wolfe or Sumera had

relative to the facts related to inappropriate

conduct with female patients by Farmer?

A. Not aware.

Q. Okay. Now, when did you first become

aware -- forget about cases. When did you first

become aware that Murray, Wolfe or Sumera had any

information about facts that would go to issues

related to Farmer's inappropriate conduct with

female patients?

A. Say it one more time, please. When did I

become aware?

Q. Right. Of any facts related to Farmer's

inappropriate conduct with female patients by

Murray, Wolfe or Sumera.

A. The police report. And that would have

been May of 2013.

Q. So after May 6th of 2013, correct?
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A. Correct.

Q. Okay. Now, you took over this case --

THE COURT: Well, sorry to interject you.

I'd still like to know when -- I know it's after the

police report came in, but there's been some

uncertainty as to when anyone from your office

looked at that police report.

If possible, can you be more

specific as to when you personally became aware that

Murray, Wolfe or Sumera from the police reports, you

know, had some knowledge of some alleged

inappropriate conduct by Mr. Farmer?

THE WITNESS: With respect to that, the

only thing that I can recall is receiving the police

report. It was in short order before the Cagnina

trial. Or the RC trial. Sorry. With respect to

that, it was focused on to that. So I can't recall

specifically when I specifically read any of those

statements or anything to that effect.

THE COURT: All right. When was the RC

trial?

MR. PRANGLE: The case settled. I don't

recall when.

THE COURT: Okay. All right, thank you.

Continue.
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BY MR. KEACH:

Q. All right. Mr. Bemis, I'll follow up on

the court's question. When you received the police

file, you already knew that there was statements by

Wolfe and Murray, correct? Not the contents, but

the fact that there were statements.

A. Personally I don't believe I did.

Q. Okay. When you received the police file,

you reviewed the information you received within

relative short order, did you not?

A. Within a short amount of time, yes.

Q. Okay. And including within that police

file were the statements of Murray and Wolfe, right?

A. I believe so, yes.

Q. So it wasn't long -- and it will be fair

to say it wasn't long after receiving the police

file that you reviewed it and actually saw the

statements of Wolfe and Murray.

Would that be a fair statement?

A. That would be a fair statement.

Q. Okay. Now, the information you got from

those police files that alerted you to relevance of

Murray, Wolfe and Sumera were the police -- were the

actual statements of Margaret Wolfe and Christine

Murray which you had seen for the first time when
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you got the police file in May 2013, right?

A. Correct.

Q. Okay. And the reason that information

was relevant because it had bearing on whether the

hospital was aware of allegations of inappropriate

conduct with female patients by Farmer before Jane

Doe was assaulted, right?

A. It could.

Q. Okay. Now, Murray said in her statement

two things of importance regarding Farmer's conduct

working with patients. First, that he was very

attentive to female patients more than male and was

more than willing to hook them up to heart monitor

leads or something to that effect, correct?

A. That's your opinion, yes.

Q. I mean, she said that?

A. Yes, she did say that.

Q. Okay.

A. But your opinion on importance.

Q. Okay. And, second, that Farmer was

sitting with a patient with the door closed and the

lights off and the lady yelling, "I don't want you

by me, get out of here," that's another thing that

was of importance at least or relevance to prior

conduct by Farmer, correct?
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A. To whom's statement are you referring to?

Q. Murray.

A. Okay, yeah. Murray's, yes. I recall

that.

Q. Okay. Now, Wolfe in her statement said

several things. She described the incident with

Hannah, right?

A. I believe so, yes.

Q. She described the conversation she had

with Ray Sumera after the Hannah incident and the

conversation she had with him before the incident

where he was concerned Farmer was overly attentive

to female patients and anxious to connect the heart

monitor leads and asked Wolfe to keep an eye on

Farmer, right?

A. Yes.

Q. She described how Farmer would go into

female patients' rooms and close the door when he

had no reason to go in there. And it had incurred

multiple times, right?

A. She stated that.

Q. And she described how other staff

members -- how other staff were expressing the same

concerns also, right?

A. She did say that I believe.
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Q. And she described another nurse named Kim

told her that she witnessed Farmer's suspicious

behavior also, right?

A. I believe she stated that as well.

Q. Okay. Now, you knew, once you read this,

that you had an obligation pursuant to 16.1 to

disclose this information from Wolfe and Murray,

right?

A. From? Can you repeat that again?

Q. Once you got those statements, you knew

that was relevant, you knew 16.1 required a

disclosure?

A. 16 -- in retrospect, yes. 16.1 does

require.

Q. Okay. But you didn't disclose it because

there was a protective order, right?

A. That is correct.

Q. All right. Now, I've got before you the

exhibits that have been admitted. If you could

start and try to get back to --

A. Which binder?

Q. Binder one, Exhibit 12.

A. Okay.

Q. This is the Notice of Entry of Order re:

Discovery Commissioner's Report and Recommendations.
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Do you recall this document?

A. Generally, yes.

Q. Okay. I mean, it shows you were on the

service list?

A. Correct.

Q. And, in fact, what the order is is it

includes the protective order, correct?

A. I believe so, yes.

Q. It's Exhibit 1 to the notice of entry.

Do you see that?

A. Yes.

Q. Okay. And if you turn to page two of the

of the protective order, paragraph under the

recommendations, paragraph one talks about that the

motion's basically granted and he's got to produce,

right?

A. That is correct.

Q. And paragraph two is the protective

order, correct?

A. Correct.

Q. And other than what's in paragraph two

when you refer to the protective order prohibited

your disclosure of -- of Murray and Wolfe's

statement, is there any other protective order

you're talking about or is that it?
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A. Well, it discussed a September 17th, 2009

protective order that was previously placed by the

discovery commissioner.

Q. Okay. What paragraph two says is is that

the deposition transcript of Mr. Farmer's deposition

transcript must be unsealed and all documents

related to the criminal action must be kept as

confidential, correct?

A. And subject to the protective order

entered on September 17th, 2009.

Q. Okay. Was there anything in the

protective order that prevented your disclosure of

the identity of those witnesses?

A. In looking at this, I do not see that. I

do not have the September 17th, 2009.

Q. Okay. And do you recall anything in the

September 17th order prohibiting your disclosure of

those witnesses?

A. I do not recall.

Q. Okay.

THE COURT: Is that something that

anybody wants the court to look at since you guys

probably should show it to me if it's relevant?

MR. KEACH: We don't have it. It's in

the RC case.
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THE COURT: All right.

BY MR. KEACH:

Q. And nothing prohibited you from

describing their testimony as they will testify

regarding their knowledge of Farmer's conduct with

other patients or something generally like that, did

it?

A. As we -- as Mr. Prangle stated earlier

today, that is true.

Q. Okay. But you didn't do that?

A. That is correct.

Q. Okay. So you had an obligation under

16.1, which you already told me you didn't, to

disclose this information, right?

A. I understand that.

Q. And you didn't disclosure it, right?

A. That is correct.

Q. And the protective order didn't prevent

you from disclosing the names in a general category

or description of the testimony, right?

A. That is correct.

Q. So that's a violation of 16.1, correct?

A. Can be considered that, yes.

Q. Okay. Now, the statements of Wolfe and

Murray that you saw for the first time in May 2006
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is what tipped you off that Murray, Wolfe and Sumera

had information irrelevant to Jane Doe's conduct,

correct?

A. That is correct.

Q. And but for the protective order, you

would have disclosed that information upon learning

of it summarily, right?

A. Once making basically a -- transitioning

from the RC case to the Doe case, yes.

Q. You keep saying that. But I've got a

problem with that. This information about prior

misconduct, that is relevant in the Jane Doe case,

right?

A. That is correct.

Q. Okay. It's relevant in the Cagnina case,

too, isn't it?

A. It would be, yes.

Q. Okay. Because the issue of

foreseeability, it's the same in Cagnina as it is in

Doe, is it not? If the hospital's on notice,

they're liable, right?

A. That'd be correct.

Q. Okay.

THE COURT: So he's not -- my take on

this is he's not trying to argue that the
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information was not relevant in the Doe case. He's

simply trying to explain his state of mind being

focused on the RC case, and it would have been a

need to -- for some transition time before he became

focused on the Doe case.

He's not offering that as a

justification for not complying with 16.1. He's

offering that as an explanation of his state of mind

of why it might have taken some time?

That's my -- just my understanding

of what he's trying to explain.

MR. KEACH: Okay.

BY MR. KEACH:

Q. Mr. Murdock has been a bulldog on the

discovery in this case; is that a fair statement?

A. Mr. Murdock has been a very aggressive

attorney and has done a good job for his client.

Q. He's done a lot of discovery in this

case, hasn't he?

A. He has.

Q. He's probably taken 30 or 40 depositions?

A. I will take that as your word, but I

think it may be more.

Q. And maybe more. And the reason I'm

saying that is Mr. Prangle suggests that, that you
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all gave him witnesses that he didn't depose.

Did you look at your initial

disclosure of who those witnesses are?

A. I have not looked at any initial

disclosure in preparation for today, no.

Q. Did any of those witnesses go to the

issue of foreseeability?

A. I told you I have not looked at that.

Q. It's the first -- it's the first exhibit

in the binder. Take a look at that if you would,

please, and tell me if you see any witness list

that -- that go to the issue of the prior misconduct

of Mr. Farmer at Centennial Hills.

A. Considering I don't know what all these

witnesses would have to say, I can't tell you that.

Q. Okay. I appreciate that you don't know

whether those witnesses have any information about

prior misconduct, but none of them are identified as

witnesses who would testify about any prior

misconduct by Farmer, are they?

A. The only one that I would go to would be

the executive director of the Nevada State Board of

Nursing.

Q. Okay. And the executive director has

knowledge of Farmer's prior misconduct with female
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patients at Centennial Hills?

A. Well, if there's anything reported to the

Board, they will.

Q. Okay. Other than that?

A. And that would just be an assumption.

Q. Any other than that?

A. No.

Q. No. Okay. Now, you just told me --

THE COURT: Just for the record, we're

gonna take a break at 11. So just so --

MR. KEACH: That's fine, Your Honor. We

can take one now if the court -- I can stop at any

time. This is as good a time as any, we can kind of

take a pause.

THE COURT: All right. The court will be

in recess then for 10 minutes.

MR. KEACH: That's fine, Your Honor.

THE COURT: Thank you. You may step

down, Mr. Bemis. Thank you.

(Whereupon, a recess was had.)

THE COURT: All right. So we're back on

the record. And, Mr. Bemis, you're still sworn

under oath.

THE WITNESS: I understand.

THE COURT: Mr. Keach, you may proceed.
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BY MR. KEACH:

Q. Okay. I think just before we left, you

had confirmed but for the protective order you would

have disclosed the information about Murray, Wolfe

and Sumera as it relates to any knowledge they had

about facts of prior misconduct by Farmer, correct?

A. Correct.

Q. Okay. But that's not really true, is it,

Mr. Bemis? You actually knew of the contents of

these police statements from Wolfe or Murray, or at

least some of it, long before a protective order,

didn't you?

A. Pardon?

Q. I said you knew the contents of the

police statements from Wolfe or Murray, or at least

some of it, long before the protective order, didn't

you?

A. I don't believe so. I think I knew the

fact that there was a statement from Murray.

Q. Okay. Now, you knew more than it was a

statement from Murray. You actually had her

recorded statement, didn't you?

A. Did have the recorded statement in

February.

Q. Right. February 2000 --
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A. 2013.

Q. -- 2013. Three months before any

protective order prohibiting that disclosure.

You had that, didn't you?

A. Correct.

Q. Okay. You didn't disclose it, did you?

A. I did not disclose it.

Q. That's 16.1 violation, isn't it?

A. Well, with respect to that, I did not

know the contents of it.

Q. You got an audio tape but you didn't

listen to it, is that what you're telling me?

A. I didn't get an audio tape.

Q. What'd you get?

A. I got a CD that had an audio file on it,

but I did not listen to it.

Q. Oh, you got -- you received the, the

audio portion of Christine Murray's recorded

statement from the public defender's office in

February 2013, right?

A. That is correct.

Q. And you never listened to it?

A. No.

Q. Did anyone in your office ever listen to

it that you're aware of?
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A. Not that I'm aware of.

Q. Did anyone other than you know that

you -- in your office know you had it?

A. Had the disc from the public defenders?

Q. Yeah.

A. I believe so, yes.

Q. Who?

A. Obviously my secretary had it.

Q. Yeah. Who else?

A. And I believe some of the other attorneys

knew that we had it on the disc.

Q. Who?

A. Who knew?

Q. Yeah.

A. I believe that Mr. Prangle knew and

Mr. -- I don't believe Mr. Webster knew.

Q. Okay. And this is information you had

shared with Mr. Prangle, you had the audio tape?

A. I didn't say that we had an audio tape.

I said that the public defender gave us

documentation.

Q. The public defender gave you the CD of

Christine Murray's recorded statement, that's what

you advised Mr. Prangle, right?

A. No. Because it had some statements from
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the RC matter on it and then some statements of

other nurses.

Q. Recorded police -- statements from the

police officers?

A. Had not -- had audio and transcript.

Q. Okay.

A. Some audio, some transcript.

Q. Okay. And so you get this -- I mean, I

went through the emails, okay.

A. I understand.

Q. And we can go through them here if you'd

like, but you met with the public defender's office

in -- on January 21st, 2013, right?

A. I believe so. I think it was Martin

Luther King day.

Q. Okay. And as a result of that meeting,

the public defender's office wanted you to produce

discovery you obtained in the civil cases, right?

A. In the RC matter, yes.

Q. Court's indulgence one moment, please,

Your Honor. The Indictment contained allegations

against Farmer related to Cagnina, Doe and others,

correct?

A. I believe so, yes.

Q. At least Cagnina and Doe, we know that,
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because we got a judgment of conviction on Doe,

right?

A. That is correct. But I just don't recall

the exact sequence of the indictment.

Q. Okay.

A. And who was involved.

Q. Okay. If you could, could you turn to

Exhibit 10A, page 14.

A. Okay.

Q. Actually turn to page 13.

A. 13.

Q. And look at the email from Bob McBride.

Do you see that first full email on that page?

A. Correct.

Q. It's talking about a meeting in both of

those emails. Do you see that?

A. That is correct.

Q. And then on page 14, Bob sends an email

to you and Amy and others. Amy being the PD,

saying -- talking about 10 o'clock and asking is

that good for you and Brent. Brent meaning Brent

Vogel, right?

A. That is correct.

THE COURT: I'm having trouble following.

Exhibit 10?
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MR. KEACH: 10A. I'm sorry, Your Honor.

10A.

THE COURT: Oh, 10A is the --

MR. KEACH: Summary.

THE COURT: All right, got it. Give me a

sec.

MR. KEACH: I apologize, Your Honor, if I

didn't make that clear.

THE COURT: No, you said that. I was

just looking for the A and I forgot.

MR. KEACH: We're on page 14, Your Honor.

THE COURT: All right.

MR. KEACH: And I can go back to 13 if

you want me to go back through that.

THE COURT: Nope, nope. I got it. I'm

good.

MR. KEACH: Thank you, Your Honor.

BY MR. KEACH:

Q. And so Brent is Brent Vogel and you,

right?

A. That is correct.

Q. Okay. And Brent was representing ANS,

you were representing the hospital?

A. That is correct.

Q. Okay. And you wrote back and said Tim,
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it's fine for me, any documents you need, right?

A. Correct.

Q. Okay. And Amy responds, 10's great, but

we're missing almost all the civil files. And she

goes through and lists the subjects she wants and

missing, right?

A. That is correct.

Q. Okay. And then the next page, page 15,

it's just more talking about meeting, right?

A. That is correct.

Q. And page 16 is an email from Amy on

January 22nd saying it was a pleasure to meet with

everybody yesterday, right?

A. That is correct.

Q. It's fair to assume the meeting took

place on January 21st, correct?

A. Correct.

Q. Okay. And you responded and told her

you're putting all the depositions on a disc and

getting a video depo of Scott copied for you.

Okay. And you go through and you

talk about stuff. Do you see that?

A. That is correct.

Q. I see in that email in response to her

that you say you want stuff on Peterson, Cagnina and
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the Rose police files.

You're not just limiting it to

Cagnina, right?

A. That is correct.

Q. Okay. Because she asked you in a prior

email, I know you want the police reports. You need

them for all six cases, including Francis Rose or

just for the Peterson case, right?

A. That is correct.

Q. Okay. Because the Peterson case was --

the Peterson case was a case that was being

litigated more aggressively than any of the other

civil cases; is that a fair statement?

A. Not at this time.

Q. Not at this time. Okay. Well, certainly

she indicates that you were interested in the

Peterson case at that time, does she not?

A. That is correct.

Q. And, in fact, you confirmed that you were

interested in the Peterson case at that time,

correct?

A. That is correct.

Q. And the information you asked of her for

police files, that was relative to the Peterson case

as much as any other case at that time, correct?
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A. At that time, yes.

Q. Okay. And so, sure enough, she told you

she'll get the police files for those cases, if you

look on page 17 and the next email, doesn't she?

A. Correct.

Q. She doesn't say she'll just send you

stuff on Cagnina, does she? She's sending you stuff

on Peterson, too, right?

A. That's correct.

Q. And, in fact, you ended up getting what

you told us, a CD that had all kinds of information,

documents and audio files and everything else on it,

right?

A. It did have some information on it, yes.

Q. Okay. It had a lot of information,

didn't it?

A. It had a fair amount of information.

Q. Okay. And that was as to the Peterson

case, the Cagnina case, the Rose case, right,

because that's what you asked for?

A. Correct.

Q. Okay. So at least as to the Peterson

case, in February 2013, you had Christine Murray's

statement, right?

A. Had the audio transcript of it.
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Q. Okay. Did you disclose that to, to us?

A. No.

Q. 16.1 required that disclosure, did it

not?

A. That required me to have knowledge of

what was in the statement.

Q. Okay. So is it your testimony that you

can receive a police file related to the Peterson

case, not look at it and not -- as a result of not

looking at it, create an ability not to have a 16.1

disclosure requirement?

A. Well --

MR. PRANGLE: Your Honor, I would just

object to the form of the question. It assumes that

this audio file was specifically identified as being

relevant to the Peterson matter.

THE COURT: No, I'll allow the question.

I understand your point, but I don't think he's

assuming that.

Why don't you rephrase the question?

MR. KEACH: Thank you, Your Honor.

THE COURT: Just to make it -- it was a

long question. Why don't you rephrase it.

MR. KEACH: Thank you, Your Honor.

BY MR. KEACH:
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Q. Was there anything on that file that you

received from the public defenders office that

identified what was related to Cagnina, what was

related to Peterson, and what was related to Rose?

A. No.

Q. Okay. It wasn't segregated in that

manner, was it?

A. It was not segregated.

Q. Okay. Because it was one indictment and

the police file dealt with the indictment, right?

A. Yes.

Q. Okay. The public defenders office was

defending the criminal case that had multiple

victims, correct?

A. That's my understanding, yes.

Q. And you received that police file,

correct, or that portions at that point in time,

correct?

A. Correct.

Q. There was no protective order on the --

preventing disclosure of that information at that

time, correct?

MR. PRANGLE: Well, I would just object

in light of the prior identified protective order

that we haven't seen.
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MR. KEACH: You didn't take --

THE COURT: We did see reference to an,

an earlier September protective order. So can you

clarify your question?

MR. KEACH: Thank you, Your Honor.

BY MR. KEACH:

Q. Do you have any information that the

infor -- that the CD information you received in

February 2013 could not be disclosed to plaintiff

because of the September 17th protective order?

A. I don't have that information.

Q. Right. Now, you -- do you take the

position that you can receive a police file related

to a civil case you're involved in and willfully not

review the file in order to avoid your 16.1

disclosure requirements?

A. Can you repeat that one more time,

please?

Q. Absolutely. Do you believe that you can

receive a police file related to a civil case that

you're handling and willfully not review that file

in order to avoid your 16.1 disclosure requirements?

A. I do believe that you have to appreciate

the information that's contained, but I do believe

that there is an obligation to release the
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information.

Q. Right. Okay. So you got it in February,

right?

A. That is correct.

Q. You didn't review it in February, you

didn't look at what's on the CD or listen to what's

on the CD?

A. Didn't listen to what's on the CD.

Q. Okay. In February you didn't do that?

A. Did not do that.

Q. How about March?

A. No.

Q. How about April?

A. Are you talking listening?

Q. Yeah.

A. No.

Q. So you got a recorded statement from a

nurse related to the Peterson case or maybe, you

don't know because you haven't looked at it, and you

have not listened to it to determine whether or not

it's something you need to disclose, correct?

A. Correct.

Q. That's a violation of 16.1, isn't it?

You have an obligation, do you not?

A. You have an obligation to review, yes.
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Q. Okay. Your failure to do that in those

three months is a violation of 16.1, would you agree

with that?

A. It could be considered that.

Q. Okay. Now, when you met with the public

defender on January 21st, 2013, were there any

discussions about Christine Murray?

A. No.

Q. Okay. Were there any notes taken at that

meeting?

A. I believe it was just a checklist of what

items they wanted from respect to the depositions.

Q. Okay. So the public defenders office was

asking you for certain information and you were

making a list of the things they were asking for.

Is that a fair statement?

A. I believe so, yes.

Q. Okay. Were there -- was the information

you identified that you wanted?

A. There is information that we discussed

that I did want, yes.

Q. What?

A. The police statements of Ms. Cagnina, RC,

and the Jane Doe.

Q. Okay. What about the -- what about any
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other statements the police had relative to those

cases?

A. I said I wanted the statements related

to.

Q. You wanted all the statements, right?

A. Any statements that they would provide,

yes.

Q. Did they tell you -- did anybody --

strike that.

Did anybody at that meeting mention

the name Margaret Wolfe?

A. No.

Q. Her name didn't come up?

A. Not at all.

Q. Did Christine Murray's name come up?

A. No.

Q. Did Ray Sumera's name come up?

A. No.

Q. Now, someone from your office met with

Murray, Sumera and Wolfe in summer of 2008, correct?

A. That is correct.

Q. Who?

A. I don't know. I believe it was Dave, but

I'm not sure.

Q. Dave Ferrainola?
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A. Correct.

Q. Okay.

A. I wasn't there at the time.

Q. No, I appreciate that. You have been

involved in this case since 2009?

A. Fall 2009 I believe.

Q. Okay. You have reviewed the entire file,

have you not?

A. To this point.

Q. Your file?

A. Yeah.

Q. You know what's in your file, right?

A. It's extremely voluminous.

Q. That I appreciate. I'm not gonna ask you

to list everything in the file. I appreciate that.

Are there any references in your

file to Mr. Ferrainola's having met with any of

those three people?

A. The answer to that question I think would

be going into work product privileged information.

Q. Well, Mr. Prangle's already waived that

privilege by telling us that somebody met. So

asking you whether or not there's any information in

the file related to it, that privilege has been

waived.
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MR. PRANGLE: Well, I would object to

that, Your Honor.

THE COURT: Well, so you're asking

whether this particular attorney -- and what's his

name again?

MR. KEACH: Dave Ferrainola.

THE COURT: Oh. Whether he met with

Murray, Wolfe or Sumera in what period of time?

MR. KEACH: It was summer 2008, Your

Honor, what -- as Mr. Prangle explained.

THE COURT: I'm going to overrule the

objection, but because -- the reason is because

we've already had argument by Mr. Prangle that

the -- that attorneys in his office as part of their

investigation met with Murray, Wolfe and Sumera on

the RC case in June, July and August of 2009.

I think he's opened the door to, to

discuss -- to test the accuracy of those

representations to the court. Go ahead.

BY MR. KEACH:

Q. Okay. Are there any -- is there any

information in your file related to the meeting from

someone at your office with either Murray, Wolfe or

Sumera?

A. I believe so.
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Q. Okay. And what is the nature of that

information? Is it correspondence, is it emails, is

it a memorandum, are there written statements?

What's the nature of the information?

A. It would be a correspondence to client.

Q. Okay. So there's correspondence in your

file related to, to your client. Client being whom?

A. Being Centennial Hills.

Q. Centennial Hills. Referencing an

attorney's meeting with one or more of Sumera,

Murray and Wolfe, correct?

A. Correct.

THE COURT: And state the point in time

we're talking about. I want to be precise if you

can.

BY MR. KEACH:

Q. And that was in summer of 2008, correct?

A. That is correct.

Q. Okay. Do you know the exact date of that

letter?

A. No.

Q. Other than summer of 2008, is that a fair

characterization of it?

A. Summer or fall of 2008 would be a fair

characterization.
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Q. Okay. And is there more than one letter

referencing the attorney from your offices meeting

with either Sumera, Wolfe or Murray in summer of

2008?

A. Are we including summer, fall 2008?

Q. Yes.

A. There may be two. I'm not a hundred

percent sure.

Q. Who authored those letters?

A. I believe it was Dave Ferrainola.

Q. Okay. And who were the letters addressed

to?

A. I believe it was to Richard Kim.

Q. Okay. And do you know who Mr. Kemp is?

A. Kim.

Q. Kim.

A. He is a adjuster with UHS.

Q. Okay. Now, other than that, the

correspondence you just referred to, which was one

and possibly two letters in the summer or fall of

2008, are there any other documents in your file

that reference the attorney's meeting with Murray,

Wolfe or Sumera in summer of 2008, fall 2008?

A. Not that I know of.

Q. Okay.

PA1058



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

111

A. Or that I can recall at this time.

Q. Okay. When did anyone from your office

first become aware that Murray had made a statement

to Metro?

A. I don't know. I don't know. I don't

believe that anybody -- I don't know if I can go

into what we were told or anything of that. So I'm

not gonna --

Q. No, but --

THE COURT: Well, he's just asking when

you -- when you first knew. He's not asking for, at

least at this point in time, who said what. But

just --

MR. KEACH: Just the date.

THE COURT: Just when you actually

discovered the information existed.

MR. KEACH: Correct, Your Honor.

THE WITNESS: I believe it would be

the -- when I received the CD from the public

defenders.

BY MR. KEACH:

Q. Okay. So prior to February 2013, it's

your testimony that you are unaware of anyone at

your office being aware that Murray had made a

statement to the police office -- to the police
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department, correct?

A. To the best of my recollection, yes.

Q. Okay. Same question with regard to

Margaret Wolfe. When did someone from your office

first become aware of Margaret Wolfe's statement to

the police office?

A. To the best of my recollection, it was

when we received the police file.

Q. In May 2013?

A. I believe so, yes.

Q. Okay. Now, did anyone at your office

meet with Carol Butler or Amy Bochenek Blasing in

summer 2008?

A. I believe so. I'm not sure on that.

Q. Okay. Are there any references in your

file to any meetings with Carol Butler or Amy

Blasing in 2000 -- in summer or fall of 2008 by

someone in your office?

A. I don't know.

Q. Okay. Now, you can see that at least as

of May 2013 you knew there were allegations of

inappropriate conduct with female patients by Farmer

from Murray, Wolfe and Sumera, but because of the

protective order, you couldn't produce the

statements of Wolfe or Murray, right?
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MR. PRANGLE: Your Honor, I'd just object

to that characterization of those statements. The

statements speak for themselves.

THE COURT: I'm gonna allow it. I

think -- I don't think it, it -- well, you know

what, it's a question of fact for the jury to

result -- to determine whether the statements

themselves support either a conclusion or inference

of inappropriate conduct, but you're really asking

just to find out when he knew of the existence of

those statements.

MR. KEACH: Right, right.

THE COURT: Why don't you rephrase?

MR. KEACH: Okay.

BY MR. KEACH:

Q. At least as of May 2013, you were aware

that there were allegations, or at least potential

allegations of inappropriate conduct with female

patients by Farmer from Murray, Wolfe and Sumera,

but because of the protective order you couldn't

produce the statements of Wolfe or Murray, right?

A. Correct.

Q. Now, according to your brief on November

14, 2014, the protective order was removed, right?

A. That is correct.
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Q. Okay. And the protective order was the

reason you couldn't produce the statements, correct?

A. Correct.

Q. Now, on October 27th in your seventh -- I

believe it was seventh, Exhibit 1G.

A. Did you say G?

Q. G as in girl. You produced the criminal

file, the police file that you had received in May

2013, correct?

A. I believe so, yes. That's what it says.

Q. I'm sorry?

A. That's what this says, yes.

Q. Okay. And what I was certain your intent

with this, with this document at least produced the

entire police file that you received, right?

A. Correct.

Q. Now, the protective order was still in

place on October 27th, right?

A. I believe that was the day or two after

the hearing in front of the discovery commissioner.

Q. Okay. Now, I heard Mr. Prangle's

explanation, but I want to hear it from you. And

that is that although the protective order was

technically still in effect until November 14th,

after the discovery commissioner ordered the
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production of the police file that you had received

in May 2013, you didn't feel it was required for you

to wait until the release of the protective order,

you felt the oral order was sufficient to allow you

to produce this, this supplement, correct?

A. And I believe that she ordered to produce

it as quickly as possible.

Q. Okay. And so you felt like you were

complying with the court's order, correct?

A. That is correct.

Q. And the court's order was that you

produce the entire police file that you had received

in May 2013, right?

A. Produce everything you have, yes.

Q. Okay. And that includes Murray's

statement?

A. Yes.

Q. And that includes Wolfe's statement?

A. I believe so, yes.

Q. Okay. Because we've been arguing about

for several, several months now, those are the --

that goes to the heart, at least in our opinion, of

foreseeability.

And we've made that point very

clear, right?
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A. You've made that point clear, yes.

Q. Okay. So when you produced the entire

police file, for sure you're gonna be producing

statements of Murray and Wolfe, right?

A. As long as we have them, yes.

Q. Well, you had them in October 2014,

right?

A. I believe so, yes.

Q. Well, well wait a minute. You testified

you received them in, in May 2013?

A. I received the police file May of 2013,

and I believe that that included those files, yes.

Q. Okay. Well, did you receive Murray's

statement from anybody other than the police file?

A. I know I received it from Mr. Murdock.

Q. Okay. Did you receive the Wolfe

statement from anybody other than the police file?

A. Mr. Murdock as well.

Q. Anybody else?

A. I can't recall.

Q. Okay. But you had the Wolfe statement in

October 2014 as well as the Murray statement in

2014, right?

A. I believe so.

Q. Okay. In your brief -- in your brief and
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when Mr. Prangle argued, he made it crystal clear

and you made it crystal clear in the brief that in

May 2013 you became aware of the relevance of

Sumera, Wolfe and Murray because you received their

statements in the police file.

Is that a true statement?

A. I believe the statement was that we had

constructive knowledge of everything that was in the

police file, yes.

Q. Okay. Did you not look at that file

either in 2008, 2013 like you did listen to the

audio tape in February 2013?

A. I believe I did look through that file.

Q. Okay. You did look through that. When

you got the police file, you looked through it but

you don't see a statement.

THE COURT: He's already said he looked

at it relatively short order, right, so.

MR. KEACH: Maybe --

THE COURT: Those might have been your

words that he adopted so.

MR. KEACH: He did look at it pretty

quickly. He did say that.

THE COURT: Okay.

BY MR. KEACH:
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Q. So Mr. Prangle advised the court today

that we had misspoke when we said we didn't receive

the Wolfe statement until January 15th because in

truth and fact we had received it in October 2014

when you produced the seventh supplement.

Do you recall that testimony?

A. I don't believe that --

Q. Or do you recall that, do you recall that

argument?

A. I recall that, yes.

Q. That's not true, is it?

A. Pardon?

Q. That's not true, is it?

A. I'm not a hundred percent sure.

Q. Okay. I'm a hundred percent sure.

A. Okay.

Q. The single most important document in

this case relative to foreseeability is Margaret

Wolfe's statement.

Guess what? Guess what? The only

document was not produced in October 2014. Do you

want to take a guess?

A. I'll let you tell me.

Q. Margaret Wolfe's statement. Why? Why

was that removed from the police file? Who told you
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to remove it?

THE COURT: One question --

MR. KEACH: Who made that decision?

THE COURT: Okay. One question at a

time.

THE WITNESS: I don't believe it was

removed.

BY MR. KEACH:

Q. I want you to look at the screen. We

move for this as next in order, Your Honor. We

didn't include it in our -- it in our exhibits but.

THE COURT: Tell us the exhibit number.

MR. KEACH: What's our last exhibit, Miss

Clerk?

THE COURT: Oh, I thought this was in

your book, one that you --

MR. KEACH: It's not in our book, Your

Honor.

THE COURT: All right. Then --

THE CLERK: It would be 29.

MR. KEACH: This would be 29?

THE CLERK: What is it?

MR. KEACH: I'm getting ready to tell

you. I mean the next in order will be 29?

THE CLERK: Yes, your next number 29.
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MR. KEACH: Your Honor, I'd like the

witness to take a look at this. Can you run through

it, Rob, page by page? Start at the first page.

MR. MURDOCK: Yeah.

THE COURT: Tell us what he's looking at

so --

MR. KEACH: This, this. (Indicating.)

I'm sorry, Your Honor.

THE COURT: So defense counsel can make

sure that he can follow along appropriately.

BY MR. KEACH:

Q. This is your supplement, seventh

supplement of October 27th, 2014. Take a look at

it. Let Rob scroll through it and just take a look

at it and see if you recall that as being your

seventh supplement. Just the actual production.

THE COURT: Can you show us the date and

who signed it? Mr. Keach, you'll show us the date

and who signed it?

MR. KEACH: I'm sorry, Your Honor?

THE COURT: Will you show us the date and

who signed it?

MR. MURDOCK: Oh, yeah. Here it is.

MR. KEACH: It's up there now, Your

Honor.
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MR. MURDOCK: I'm sorry, Your Honor.

THE COURT: Okay, thank you.

BY MR. KEACH:

Q. That's what it is, is it not, Mr. Bemis?

A. That's what it looks like, yes.

Q. Do you have any questions that -- do you

have any reason to question the authenticity of this

exhibit?

A. I don't believe so.

Q. Keep going, Rob. He's gonna go through

it page by page, the list of information you

provided.

Tell him to stop when you get to

Margaret Wolfe's statement.

THE COURT: Do you happen to have a hard

copy he can look at because it's a little blurry on

the screen?

MR. KEACH: We don't, Your Honor.

THE COURT: Maybe we can blow it up

enough, so he can see it.

MR. KEACH: Your Honor --

THE COURT: Are you able to read it on

there?

THE WITNESS: Kind of, yes.

THE COURT: Well, let us know if you have
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trouble reading it so we could do something about

it.

THE WITNESS: What did you ask me to look

for?

BY MR. KEACH:

Q. I want you to tell me where on there is

Margaret -- where is Margaret Wolfe's statement?

A. Okay.

Q. And you just tell Mr. Murdock when you're

ready to go to the next page.

A. Obviously you can skip through the

medical records here.

Q. Okay. Back it up, Rob.

MR. MURDOCK: Uh-huh.

BY MR. KEACH:

Q. Okay. Whose statement was that? That's

Farmer's, right?

A. I believe so, yes.

Q. Okay. Is that Cagnina's statement?

A. That is correct.

Q. Is there a statement of Lorraine Wescott,

right?

A. Yes.

Q. Statement of Karen Goodhart, right?

A. Correct.

PA1070



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

123

Q. Statement of Christine Murray, right?

A. Correct.

MR. MURDOCK: That's it.

BY MR. KEACH:

Q. Where's Margaret Wolfe's statement?

A. It's not there.

Q. Now, we already had Christine Murray's

statement before this disclosure, didn't we?

Because we attached it to a reply.

Do you remember that?

A. I don't recall specifically, no.

Q. Okay. You didn't disclose Christine's --

Margaret Wolfe's statement to us in that production,

did you?

A. It's not there.

Q. Okay. It's not there because you didn't

disclose it, right?

A. It's not there, yeah, that is correct.

Q. You were ordered to produce the entire

file, correct?

A. That is correct.

Q. You produced everything except one thing,

Margaret Wolfe's statement, didn't you?

A. Produced everything we had, yes.

Q. Okay. That's coincidence?
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A. Could be.

Q. Or?

A. That we didn't have it.

Q. Or?

A. That we didn't have it.

Q. Or?

A. That we didn't have it.

Q. Okay. But you already testified that you

did, as did Mr. Prangle. You stated in your brief

the way you knew about the relevance of this

information in May 2013 was because you had received

the Wolfe and Murray statements.

That's what you said in your brief,

didn't you?

A. That is correct.

Q. Okay. That's a lie. That's not a lie,

is it?

MR. PRANGLE: Objection. Argumentative.

THE COURT: Sustained.

MR. KEACH: Withdrawn.

BY MR. KEACH:

Q. Now, you didn't disclose the Wolfe

statement in October 27th, 2014, did you?

A. It's not in the disclosure, no.

Q. You didn't disclose it in November 2014,
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did you? Do you want to go through all your

disclosures?

A. I don't recall a separate disclosure

saying Margaret Wolfe, no.

Q. No. Or December 2014, right?

A. That'd be correct.

Q. Or ever, right?

A. It wasn't in that police file, then we

didn't disclose it, no.

Q. Okay. And in that disclosure, when

there's no real protective order, show me where you

identify Christine Murray, Margaret Wolfe and Ray

Sumera as witnesses who may have information

relevant to the -- any prior acts of misconduct

related to Steven Farmer? It's not in there, is it?

A. That was an omission.

Q. Omission? How many supplements have you

done since then?

A. Several.

Q. It's still omitted, isn't it?

A. I realized that when I read your brief

and I disclosed it this morning.

Q. Oh, you disclosed -- you finally

disclosed him this morning?

Okay. You never disclosed Margaret
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Wolfe's statement, did you?

A. Must not have.

Q. Okay. Now, in your October 14th, 2014

opposition to plaintiff's motion for summary

judgment re: liability, in that opposition you

stated, In the instant situation, there were

absolutely no known prior acts by Mr. Farmer that

could potentially put Centennial on notice that Mr.

Farmer would assault a patient.

That's what you said, isn't it?

A. I believe that's in the brief, yes.

Q. Okay. You said there were absolutely,

that's the word you used, absolutely, no known prior

acts by Mr. Farmer that could potentially put

Centennial on notice.

Absolutely means positively,

unconditionally, unquestionably, categorically

undeniable, unequivocally, without question.

In other words absolutely, right?

A. Those were the words I used, yes.

Q. Okay. And you said that could

potentially put the hospital on notice.

That's just not true, is it? That's

not true, is it?

A. I don't think that that is an accurate
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portrayal of what you're saying, no. The -- I

believe it can be as an advocate for my client. I

can state that there isn't anything that potentially

puts him on notice.

I think just as, just as you are an

advocate for your client, you can say that there's

absolutely a reason to put us on notice.

Q. You said potentially put you on notice,

okay. You didn't say put you on notice. You said

potentially put you on notice, right? Absolutely

nothing could potentially put you on notice,

correct? That's what you said.

A. That is what was said.

Q. It wasn't true, was it?

A. I disagree with that characterization.

Q. Murray said a patient was yelling for

Farmer to get out of the room, I don't want you by

me.

And you said that absolutely

couldn't put you on notice, right?

A. Yes.

Q. And Wolfe described how Farmer will go

into a female's patient room and close the door and

when he had no reason to go in there. And it

happened multiple times. And she described how
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other staff were expressing the same concerns. And

she described another nurse named Kim that told her

she witnessed Farmer's suspicious behavior. And she

said she had a conversation with Sumera before the

incident where he was concerned Farmer was overly

attentive to female patients and anxious to connect

the heart monitor leads and asked Wolfe to keep an

eye on Farmer.

And this thing about the heart

monitor leads, that was the same thing or similar to

what Murray had said in her statement. Giving more

credence to it now that Sumera, Wolfe and Murray all

thought it suspicious that he was overly anxious to

connect female patients to heart monitor leads.

And you made the statement to this

court and to the Nevada Supreme Court that it has

nothing that could potentially put the hospital on

notice, right?

A. Yes.

Q. You did advise the Nevada Supreme Court

essentially the same thing, correct?

A. Pardon?

Q. You did advise the Nevada Supreme Court

of essentially the same thing, right?

A. Similarly, yes.
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Q. And that wasn't true then either, was it?

A. I disagree with your statement of it

being untrue.

MR. KEACH: Court's indulgence one

moment, please. Nothing further, Your Honor.

THE COURT: All right. So do you want to

break for lunch or are you ready to begin with any

cross-examination? If you want to go for a little

bit, you can.

MR. PRANGLE: Right now might be a good

time to break.

THE COURT: All right. I mean, it is

just 10 minutes before noon. Why don't we take --

why don't we come back at 1 p.m., 1 p.m. sharp and

we'll go on right then, all right?

MR. KEACH: Thank you, Your Honor.

THE COURT: Thank you.

MR. KEACH: May we leave our stuff?

THE COURT: You can. It will be locked

up. The marshal will probably lock it up.

THE MARSHAL: I will lock it up, judge.

THE COURT: So if there's anything you

need before 1, make sure you bring it with you.

All right. Court is adjourned until

1.
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(Whereupon, a lunch break was had.)

THE COURT: All right. Everybody ready

to proceed?

MR. KEACH: We are, Your Honor. We have

one housekeeping matter I'd like to bring to the

court's attention if I may.

THE COURT: Yes, sir. Mr. Keach.

MR. KEACH: Over the break, we made a

photocopy of the Exhibit 29 for the court's record.

THE COURT: Okay.

MR. KEACH: Once again, for the record,

Exhibit 1G was the October 27th 16.1 supplement

provided by the hospital. And we only provided the

supplement without the actual exhibits that were

produced.

What Exhibit 29 was were the

exhibits that were produced pursuant to that

supplement. And I've shown Mr. Prangle a copy of

Exhibit 29. It's a hundred and 90 pages.

So I did not make multiple copies,

but I'd like to have it marked and admitted into

evidence as plaintiff's next in order.

MR. PRANGLE: No objection.

THE COURT: All right. So admitted.

Thank you.
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All right. Then we're ready to

proceed. Mr. Bemis, you can retake the stand.

MR. PRANGLE: You mean Mr. Bemis.

THE COURT: Pardon me?

MR. PRANGLE: Mr. Bemis.

THE COURT: Yes.

MR. PRANGLE: I thought you said Hughes.

THE COURT: No, I think I said Bemis.

MR. PRANGLE: I apologize.

THE COURT: Did I say Bemis?

THE WITNESS: I thought so.

MR. PRANGLE: Okay. I apologize. My

hearing is going.

THE COURT: Who's Mr. Hughes?

MR. PRANGLE: I don't know.

THE COURT: Okay. Okay. No problem. Mr.

Prangle, you may begin.

MR. PRANGLE: Thank you.

MR. PRANGLE: Miss Clerk, can I have

Exhibit 29?

CROSS-EXAMINATION

BY MR. PRANGLE:

Q. John, what I'd like to start with you is

what Mr. Keach finished with you, that I'll be

honest with you, hearing it sounds like we did some
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pretty underhanded things, okay?

A. Okay.

Q. And I guess to put this into context, the

exhibit that Mr. Keach played on the screen, but

which we now have as Exhibit 29, includes or is our

supplement to the ECC that we filed October 27,

2004.

Is that your understanding?

A. 2014.

Q. I'm sorry. 2014. And this is --

represents the file that we received on May 6th,

2013. True?

A. True.

Q. And would you agree with me, having

followed through with Mr. Murdock or Keach or

whoever was operating it, that contained within

Exhibit 29 is not the statement of Margaret Wolfe?

A. That is correct.

Q. Okay. You heard me say this morning, and

I believe it's replete in our briefs, that we said

that we got Margaret Wolfe's statement on May 6th,

2013.

Am I right or am I wrong on that?

A. You're incorrect.

Q. Let's go through this. In light of Mr.
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Keach's questioning, did you call your assistant to

get the original of the materials that were

delivered to us in the RC case on May 13 -- May 6th,

2013?

A. I did.

Q. And is that -- am I holding that?

A. Yes, you are.

MR. PRANGLE: Your Honor, I'm reluctant

to have it marked because your clerk tells me that

if she marks it she has to take it. And as an

original, I would prefer not to lose control of it.

So I guess I'm looking for some

guidance as to how you wish me to proceed. I can, I

can offer to the court that I'll have a copy made of

it and we can mark the copy, but this is the actual

original.

THE COURT: Let me hear from the

plaintiff.

MR. KEACH: If I can take a look at it,

please. I want to return it to you the same way you

gave it to me.

MR. PRANGLE: I appreciate it. Okay.

And, Your Honor, if you want to see it.

THE COURT: I would.

MR. PRANGLE: Sure.
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THE COURT: Let me see. Thank you. All

right. I'd -- before I give my suggestion, let me

hear from the plaintiff on what their proposal is on

how we handle this.

MR. KEACH: Well, in terms of marking it,

I have no objection to a copy being made. I assume

Mr. Prangle would be prepared to represent on the

record that what is contained in what he holds is

the exact same thing that's contained in Exhibit 29.

And so I would have no problem with that

representation.

What I would have a problem with,

however, Your Honor, is the admission of the exhibit

for lack of authentication. Because when I look at

it, it's not bate stamped and there's no way for us

to tell whether anything was removed from that or

not.

So without someone being here to

testify that this is the complete record that was

provided by Metro, I don't believe it's properly

authenticated.

THE COURT: Well, we'll see if Mr. Bemis

can lay foundation, all right. If he can lay

foundation, then it would be admitted. We could

admit it with proper foundation and identification
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of what that exhibit is with the representation from

counsel that it's the same thing as the documents in

Exhibit 29, or at least identifying any differences,

and then follow that up with actual production of a

copy of it by letter to opposing counsel and a

courtesy copy to the court identifying that what you

provide to us tomorrow perhaps or Monday is

identical to what you exhibited in court.

And that if you follow that

procedure, the court would be satisfied. And then

providing it to the court and having it marked as

Exhibit 30 or --

MR. PRANGLE: Or A.

THE COURT: Or actually Defendant's

Exhibit A.

MR. KEACH: Your Honor, just a

suggestion.

THE COURT: Yup.

MR. KEACH: If counsel is prepared to

represent it's identical to Exhibit 29, I don't see

why we need to clutter the record with two copies of

a hundred and 90 pages of the exact same thing.

Now, if it's not, it's a different

story.

THE COURT: Where's 29?
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THE WITNESS: On the podium.

MR. KEACH: He's got it right here.

THE COURT: Can I see 29? That was the

one copy, right?

MR. PRANGLE: Correct. That's what was

on the computer before he --

THE COURT: Well, it can't be -- it can't

be identical because what he's handing us has a

cover letter, first of all. And I don't know what

it's -- I haven't compared it but.

MR. KEACH: No, ours has also got the

privileged log, too, that's not in there.

THE COURT: It's not identical, I'd

prefer that we separately mark it as defense A.

MR. KEACH: Thank you, Your Honor.

THE COURT: He makes an exact duplicate

of what he's gonna use in court, provide that to us.

Either way he's gonna do that. Whether I admit it

as an exhibit, depends on whether it can be

authenticated.

MR. KEACH: Thank you, Your Honor.

THE COURT: If he can't authenticate it,

we're still introducing it for identification

purposes. All right. Why don't you continue.

MR. PRANGLE: Thank you, judge. And in
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fairness, there is one other difference between

Exhibit 29 and this. On each of the pages, there is

a stamp on the back that I don't believe was part of

Exhibit 29. They're not two-sided copies.

THE COURT: I understand.

MR. KEACH: And Exhibit 29 also has your

own bate stamp on it as well.

MR. PRANGLE: You're correct. You're

correct.

THE COURT: All right. And then of

course you have the envelope with the files on the

CDs.

So why don't you go ahead and

continue to have this witness, see if he can

identify what it is you have and lay any appropriate

foundation.

BY MR. PRANGLE:

Q. John, I'm gonna hand you what we're gonna

mark as Defendant's Exhibit A, and I'll ask you what

is that?

A. That is a Las Vegas Metropolitan Police

Department file that we received on May the 8th.

Q. Of 2013?

A. Of 2013.

Q. And there was some discs on there. Do
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you know what's on the discs?

A. Photographs and the 9-1-1 call.

Q. When you say 9-1-1 call, like a

transcript of it or an audio or what? If you know.

A. It's the original audio of the 9-1-1.

Q. Okay.

A. And then the photographs of Mr. Farmer.

Q. Okay. In terms of Exhibit 29, which is

what we produced to plaintiff in the Doe case on

October 27th of 2014, how, if at all, is Exhibit A

different from Exhibit 29?

A. This one does not contain our bate stamps

on the back of the -- each sheet. There's a stamp.

And on the first page it says it's from Metro that

says it's a hundred and 88 pages.

Q. Okay. Contained within Exhibit A, is

there a copy of nurse Wolfe's statement?

A. There is not.

Q. Okay. On the discs is there either an

audio or a transcript of nurse Wolfe's statement?

A. No.

Q. So again, was I correct or incorrect in

saying that we received nurse Wolfe's statement on

May 6th, 2013?

A. Incorrect.

PA1086



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

139

Q. Okay. And you probably didn't count all

the pages of Exhibit 29, but does it appear to be

the same number as is indicated on the CUR stamp

from Las Vegas Metro?

A. On the pages up here, it says a hundred

and 92.

Q. Okay.

A. This one's a hundred and 88, but that

contains our privileged log I believe.

Q. And was that four pages?

A. I believe so.

Q. So those two things together. And over

lunch, did you have a chance to -- well, you didn't

have Exhibit 29 so, but based on what Mr. Keach put

up on the screen before we broke and comparing it to

Exhibit A, are they identical except for how you

just described?

A. That, and I know we redacted Social

Security numbers that were contained in the

original.

Q. Fair enough. In addition -- or strike

that. On May 6th or May 8th, 2013 when we received

Exhibit A, where did we get from?

A. Las Vegas Metropolitan Police.

Q. Do you have an understanding -- and was
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that in the RC case or the Doe case?

A. The RC case.

Q. Do you have an understanding as to who

else was provided a copy of Exhibit A, if anyone?

A. I do.

Q. And who was that?

A. Plaintiff's counsel was simultaneously

given a copy of this as well as us.

Q. To your understanding -- or did you give

the copy of Exhibit A to plaintiff's counsel in the

RC case?

A. No. He had a copy himself.

Q. So to your understanding, he received it

separately from Las Vegas Metro?

A. He did.

Q. Okay. Over the lunch, did you have a

chance to review plaintiff's ECC supplements in the

RC case?

A. I did.

Q. And did you have an opportunity to review

their 15th supplement to the ECC?

A. I did.

Q. And what's contained -- not necessarily

all of it, but as relevant to this, what's contained

therein?
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A. The copy of --

MR. KEACH: Objection, Your Honor.

Document we've never seen, A; best evidence rule, B.

THE COURT: You're talking about the

plaintiff's 15th supplement, not --

MR. PRANGLE: In the RC case.

THE COURT: In the RC case. Who's the

plaintiff in --

MR. PRANGLE: It's Will --

THE COURT REPORTER: I'm sorry.

MR. PRANGLE: Will Lemkul. I think it's

L-e-m-k-u-l. Or, Your Honor, I understand that I'm

talking about some things that are not currently

before the court. I would suggest to you the reason

is because of, you know, the surprise that we had at

the end of this morning.

And I'm embarrassed that I've been

mistaken throughout the day in terms of when we got

nurse Wolfe's statement, but I think this is

important because I think the suggestion has been

out there that we got Wolfe's statement and

destroyed it.

THE COURT: It's -- you know what, if you

don't have the actual -- if you have the actual

document, then perhaps the court can take judicial
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notice of it. But absent the actual document, the

witness can't testify on what's in a document that's

not before the court. I believe that would be

barred based on best evidence rule and, and hearsay.

MR. PRANGLE: All right.

THE COURT: Because you're offering this

witness to testify what is in a document that's not

before the court and nobody has an opportunity to

test the accuracy of this witness's memory of what's

in that document.

MR. PRANGLE: Fair enough. So I guess

given that, what I would ask of the court given the

seriousness of this charge --

THE COURT: Uh-huh.

MR. PRANGLE: -- is that I can provide to

the court plaintiff's 15th supplement to the ECC

from the RC case in which plaintiff's counsel in the

RC case discloses Exhibit A with his bate stamped

numbers on it.

And I will tell you as an officer of

the court it does not contain nurse Wolfe's

statement.

THE COURT: Well, I can, I can look at

that if it's produced to me, but I think we need the

actual document, right? And you don't need -- if
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you can provide that to the court tomorrow.

MR. PRANGLE: I can.

THE COURT: Provide it also

simultaneously to plaintiff's counsel. And I'll

give plaintiff's counsel an opportunity to provide

the court with any statement that it wants to

provide to the court about such document after he

has an opportunity to review it, all right?

MR. PRANGLE: All right.

THE COURT: So let's proceed. But this

witness shouldn't talk about a document that is not

before the court.

BY MR. PRANGLE:

Q. Okay. Let's talk about the discussions

or interactions you had in February of 2013.

A. Okay.

Q. And I think you basically told us that

there were some email communications that -- perhaps

meetings that resulted in us being given a portion

of a file related to Mr. Farmer; is that fair?

A. That is fair.

Q. So what is your understanding, and I

don't know if this was an exhibit, but what did we

receive in February of 2013?

A. We received statements, the transcripts

PA1091



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

144

of statements from Roxanne Cag -- RC, her husband at

the time who was in the audio file of nurse Murray's

statement, Christine Murray's statement, Lori

Wescott's statement, Karen Goodhart's statement,

Francis Rose's statement, and the criminal testimony

of Ms. Peterson. I believe her statement as well.

Q. Okay. Ms. Doe?

A. That is correct. My apologies.

Q. At that time, do you recall what the

posture of the litigation was in the RC case in

terms of trial?

A. Trial was coming up. It was imminent.

Q. Okay. In the materials that you were

provided or we were provided in February of 2013,

was there a copy of a written statement by nurse

Wolfe?

A. No.

Q. Was there an audio copy of nurse Wolfe's

statement?

A. No.

Q. Was there a written copy of nurse

Murray's statement?

A. No.

Q. Okay. The audio file for nurse Murray, I

think you told us all you did was listen to it?
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A. That is correct.

Q. At any point, I'll say before May of

2013, did you look at it?

A. No.

Q. Do you remember why?

A. My computer doesn't have speakers at

work.

Q. And in any event, you just didn't listen

to it?

A. No.

Q. You were asked some questions regarding

nurse Murray. And are you aware that nurse Murray

gave a deposition in the RC case?

A. I'm aware of that.

Q. Do you recall whether nurse Murray was

asked whether she was aware of any prior problems or

words to that effect with Mr. Farmer?

A. Yes.

Q. Do you recall what her response was?

A. Her response was no.

Q. And then I think the court's probably

aware of this, but in terms -- what was the date of

Mr. Farmer's assault on Doe?

A. May 14th of 2008.

Q. And what was the date to the assault on
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patient RC?

A. May 16th of 2008.

Q. So the assault on RC was after the

assault on Doe?

A. That is correct.

Q. As you sit here now, do you know when it

is or by what means we first received nurse Wolfe's

written statement?

A. Don't know for sure. I believe it may

have been through a disclosure by co-counsel from

defendants.

Q. Did you take nurse Wolfe's statement out

of Exhibit 29?

A. No.

Q. Did I ask you to take nurse Wolfe's

statement out of Exhibit 29?

A. No.

Q. Thanks, sir.

THE COURT: A housekeeping issue. On

Exhibit 29, I don't -- I didn't show in my records

that anyone formally moved to admit it.

MR. PRANGLE: I believe Mr. Keach did.

MR. KEACH: I did.

THE COURT: Oh, okay. Did I grant that?

Then I think I just forgot to make the notation.
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THE CLERK: You did, judge.

THE COURT: All right, thank you. Just

had to double check. Thank you.

MR. PRANGLE: Oh, and I guess I

apologize, judge. There's a housekeeping matter

with regard to what we're gonna call Exhibit A. I

will provide a copy, as the court has suggested, to

all parties and I would for purposes of this hearing

ask for its admission.

THE COURT: All right. And I think the

plaintiff, Mr. Keach, you already indicated you

wouldn't have any problem to admission if he

represented that it was identical to Exhibit 29?

MR. KEACH: No, I just said I wouldn't

have any problem with using Exhibit 29. I still

have a problem with the admission of it.

THE COURT: State your objection.

MR. KEACH: Hearsay, authentication.

THE COURT: And it's coming in for the

purpose of notice. I believe it's been sufficiently

authenticated. You can cross-examine the witness

regarding you can test his memory, but.

MR. KEACH: Thank you.

THE COURT: The court overrules the

objection admitting Exhibit A.
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MR. KEACH: Thank you, Your Honor.

THE COURT: Do you have anything else,

Mr. Prangle?

MR. PRANGLE: Just one other point. And

Mr. Webster has been in contact with Mr. Farmer's

former civil counsel. She does have a copy of

plaintiff's 15th supplement to the ECC that I

alluded to. He has offered to go get it, so we can

bring it here now.

THE COURT: Sure. Let's take care of it.

MR. KEACH: Well, except we're gonna be

calling Mr. Webster after Mr. Bemis.

MR. PRANGLE: Well, I thought that you

said the only witness you had was --

MR. KEACH: No, that I probably had, but

things came up.

MR. PRANGLE: Okay.

MR. KEACH: We identified Mr. Webster.

THE COURT: Well, we can find another way

of getting it so.

MR. PRANGLE: I can ask Mr. Bemis to go

get it.

MR. KEACH: He'll be five minutes I can

tell you that.

MR. PRANGLE: Okay.
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MR. KEACH: Maybe four minutes.

MR. PRANGLE: We'll get it to the court

this afternoon. If necessary, we can call John

back.

MR. KEACH: Okay.

MR. PRANGLE: So I have nothing further.

THE COURT: Great. Redirect?

MR. KEACH: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. KEACH:

Q. Now, you don't know whether the Wolfe

statement was contained in Exhibit A or not, do you?

A. I reviewed Exhibit A. It's not in there.

Q. I'm sorry?

A. I reviewed Exhibit A. It's not in there.

Q. Oh, it's not in there today. You don't

know whether what Metro produced to you contained

Exhibit -- contained the Wolfe statement or not

though, do you?

A. Take a look at the first page. It says a

hundred and 88 pages, and this is a hundred and 88

pages.

Q. Okay. So that part you're offering for

the truth of the matter asserted that it is a

hundred and 88 pages as stated in the statement,
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right?

A. Correct.

Q. Okay. Other than being able to read a

statement on the cover that says a hundred and 88

pages, and then I assume you counted it yourself and

there were a hundred and 88 pages?

A. A hundred and 88 pages.

Q. Okay. Other than that, you don't know

whether nurse Wolfe's statement was produced by

Metro or not, do you?

A. Well, when it comes to going back and

looking at the other documents that is gonna be

provided later, it's identical.

Q. Okay. You still don't know whether,

whether Metro produced it or not, do you? Because

you told me this morning you don't know whether it

was produced or not. You told me this morning you

didn't know whether it was in the file or not,

didn't you?

A. This morning I didn't have the original

document that we received.

Q. But that original's no different from

what I showed you. What, what -- you told me that

you didn't know whether the Wolfe statement was

contained in the Metro file or not.
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Didn't you tell me that?

A. To the file that we have, it is not.

Q. Okay. You told me this morning you

didn't know whether it was contained in the file or

not.

Didn't you tell me that?

A. In Metro's file, that's correct.

Q. Okay. You didn't know. But today

because you see a hundred and 88 and you counted a

hundred and 88, you adduced that it must not have

been, correct?

A. No, I adduced that we didn't receive it.

Q. Okay. Now, you did --

THE COURT: So let me ask it my way, too.

Sitting here today, do you have an independent

recollection of having seen the Wolfe statement as

part of the criminal file that was produced to you

on or about the time when it was produced?

THE WITNESS: I don't have an independent

correction. Because what I do have a recollection

of the Wolfe statement is when preparing for her

deposition.

THE COURT: All right. Thank you.

MR. KEACH: Thank you, Your Honor.

BY MR. KEACH:
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Q. Now, you stated in your brief that you

received the Wolfe statement in May -- on May 6th,

right?

A. That is correct.

Q. And you told us on the record this

morning that you shared the Metro file when you

received it with Mr. Prangle, correct?

A. I believe so, yes.

Q. Okay. And you heard Mr. Prangle state on

the record, as he reminded the court as an officer

of the court, which he did a second time this

afternoon, that it was his fault that he didn't

produce the Wolfe and Murray and Sumera information.

Did you hear that?

A. Yes.

Q. Okay. And certainly he was in a position

to make that claim because he had the file when you

got it.

I mean, you gave him a copy of the

file right when you got it, right?

A. Contemporaneously, yes.

Q. Okay. So he was certainly in a position

to make that statement, correct?

A. He was in a position to make that

statement, yes.
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Q. And so two people in your office, you and

Mr. Prangle, two competent lawyers have represented

to the court and have told us that on May 6th you

had the Wolfe statement, right?

A. Correct.

Q. Okay. Now, the information about Ray

Sumera being concerned about Farmer's contact with

female patients, and in particular with heart

monitor leads, did that come from anywhere other

than Margaret Wolfe?

A. I don't believe so.

Q. Okay. So not only did you tell us and

Mr. Prangle told us that on May 6th you knew about

Margaret Wolfe, but you also knew about Ray Sumera

then.

That's what you told us, did you

not?

A. Correct.

Q. That's what Mr. Prangle told us, did he

not?

A. Correct.

Q. Okay. You're a national firm, you got

offices all over the country, right?

A. We have offices over the --

Q. I'm sorry?
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A. -- several states, yes.

Q. Several states?

A. Yes.

Q. You're a well-respected firm. Are you

all "A," "B" rated?

A. I believe so, yes.

Q. I mean, Mr. Prangle told us this morning

when he advised the court that in retrospect Sumera,

Murray and Wolfe should have been identified in May

2013, right?

A. Correct.

Q. What information did you have in May 2013

that would suggest that Murray, Wolfe and Sumera

should have been identified in May 2013?

A. I didn't have Murray's statement.

Q. Okay. What about Wolfe and Sumera?

A. Nothing.

Q. Nothing?

A. No.

Q. Okay. And --

THE COURT: Wait. Can I clarify that?

THE WITNESS: Sure.

THE COURT: Are you saying that

definitively you did not have the Wolfe statement

prior to May 2013?
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THE WITNESS: I -- we did not have the

Wolfe statement prior to May 2013. And according to

this document, Exhibit A, it wasn't included in the

Metro file that we received either.

THE COURT: Right. I'm trying to

reconcile some of the statements that I heard in

argument this morning and in the briefs.

It seemed to me that some members of

your firm thought that it had the Wolfe statement,

and then -- and you must have concluded that the

reason you had it, it came in the May 2013 criminal

file since now that the records seem to suggest that

it wasn't in the May 2013 criminal files maybe you

got it from another course source.

So I'm trying to ascertain if, if

it's possible that you had received it and it was in

the firm's possession prior to May 2013.

THE WITNESS: Not prior to May 2013.

THE COURT: All right. Thank you.

BY MR. KEACH:

Q. Okay. When did you get it?

A. I don't recall.

Q. Okay. You've gone back and looked at

your file. You told us that.

A. I went back and looked at this and then I
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looked at the --

Q. Okay. You looked at anything having to

do with Wolfe's statement. You wanted to find out

when you found that out, didn't you? Isn't that

what you went and did on the break?

A. I looked at the police record to see what

it contained with what we received.

Q. Did you ask -- did you look, go through

and see where Wolfe's statement was produced to you?

A. No.

Q. Okay. Do you know when Wolfe's statement

was produced to you?

A. I'm not a hundred percent sure.

Q. Okay. Tell me what your best guess is.

A. It's a guess. My guess would be sometime

before her deposition.

Q. Oh, you're talking about in 2015?

A. Correct.

Q. Okay. You don't dispute that the

hospital knew about Ms. Wolfe's statement back in

the summer of 2008, do you?

A. I believe that any information I would

have about that would be protected by

attorney/client privilege.

Q. Well, you can tell me whether you dispute
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it or not, and then when I ask you what the basis is

or who said it, maybe that's attorney/client, but

I'm asking you do you dispute whether the hospital

was aware of Wolfe's statement in 2008?

A. The contents thereof?

MR. PRANGLE: For clarification, just the

fact she gave it to him or the contents of it?

MR. KEACH: The fact that she gave a

statement to Metro police in 2008.

THE WITNESS: I believe that there were

references that people did know that she gave a

statement.

BY MR. KEACH:

Q. That's right. And Amy Blasing knew that

contained within that statement was some kind of

dispute between Ms. Wolfe and Ms. (sic) Sumera

about the details of what Ray had told her, right?

A. I believe she testified to that.

Q. Okay. So at least that portion of the

contents of the statement, according to Ms. Blasing,

were known to the hospital in 2008, right?

A. I haven't read Ms. Blasing's testimony

from this lawsuit.

Q. You were there.

A. I was not there.
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Q. You weren't there?

A. I was not there.

Q. Oh, I'm sorry. So you haven't read that.

Okay. You didn't read and prepare and brief it

either, did you?

A. Pardon?

Q. You didn't read and prepare and brief it

either, right?

A. I did not.

Q. Did you read our brief?

A. I did.

Q. Did you look at any of the exhibits?

A. I did not look at all the exhibits.

Q. I said did you look at any of the

exhibits?

A. I think I looked at a couple.

Q. Which ones?

A. I don't know.

Q. How about Ms. Blasing's depo?

A. I did not.

Q. How about Ms. Butler's depo?

A. No.

Q. You received the audio tape of Christine

Murray's statement in February 2013 and didn't

disclose it, correct?
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A. Correct.

Q. Because you didn't listen to it, you

didn't listen to that tape, right? You didn't

listen to -- to the disc?

A. That is correct.

Q. You didn't have the ability to?

A. That is correct.

Q. You never listened to it, have you?

A. No.

Q. So how do you tell us -- how do you tell

this court that Margaret Wolfe's statement, audio

statement's not on that disc? You've never listened

to it.

A. Well, it's labeled as.

Q. You've never listened to it?

A. That's correct.

Q. You don't know whose recorded statements

on that disc, do you?

A. That would be correct.

Q. Did anybody in your office listen to it?

A. I don't believe so.

Q. Did you offer it to anyone when you

received it?

A. I don't believe so.

Q. So you get this disc, a statement of a
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percipient witness, at least to Metro's -- in

Metro's view because they took a recorded statement

and you don't listen to it and you don't provide

anybody in your office to listen to it, that's your

testimony?

A. I believe so, yes.

Q. Okay. So obviously you don't know

whether Ms. Wolfe's on that or not?

A. I don't know if the audio is mislabeled.

Q. Okay. When someone from your office

spoke with Ms. Wolfe in summer of 2008, did Ms.

Wolfe describe any of the information regarding Ray

Sumera?

A. I believe that information would be

covered by attorney/client privilege.

Q. Okay. Your lawyer didn't -- the lawyer

didn't object. So I'm asking you.

MR. PRANGLE: Well, I would object it's

subject to privilege.

MR. KEACH: Okay. It's not privilege.

He wasn't representing her.

THE COURT: Why would -- why would an

interview of a witness be considered privileged in

this particular case?

MR. PRANGLE: When we are retained, our
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task or the assignment that we are given is to

review records and review whatever written materials

we believe are relevant and to act as counsel for

any hospital staff, meet with them and talk with

them, but it's under the guise of an attorney/client

privilege with the specific individuals.

So when we spoke to nurse Wolfe in

2008, it was as her attorney in the RC matter. Not

the Doe matter, but the RC matter. Same with nurse

Murray and nurse Sumera.

THE COURT: So you're contending that you

were representing nurse Wolfe at this time?

MR. PRANGLE: Yes, sir.

THE COURT: Did you, did you ever make it

known to Ms. Wolfe that you were representing her or

you were serving the capacity as her counsel.

MR. PRANGLE: I was not at the meeting,

but our custom is whenever we meet with nurses is to

advise them that the hospital has authorized us to

act as their attorney should they ask us to be their

attorney. And they always do. So I guess yes,

although I was not personally at the meeting.

THE COURT: Mr. Keach.

MR. KEACH: It's not privileged. They,

they --
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THE COURT: If they represented her, it

would be privileged.

MR. KEACH: You know, I'm just gonna tell

you something, Your Honor. Throughout this case --

THE COURT: Go ahead.

MR. KEACH: And it's been a constant

ongoing concern. Every time a witness -- not every

time. When nurse witnesses come in at -- they're

witnesses. They come in and the whole private firm

comes in and says they're representing them. And

we've had -- and they're witnesses. And they --

they're not parties to the case, they're --

THE COURT: So the question would arise

why would she need representation. Are you

attempting simply to represent her in order to cloak

the discussions being privileged to prevent them

from being discovered?

So why, why -- why would you feel

the need to have to represent a material witness?

MR. PRANGLE: Well because it's for that

exact reason. When we're undertaking this interview

or this investigation, we don't know yet is it

something that's gonna turn into litigation or not.

So it's done in anticipation of

litigation, but there is most definitely an
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attorney/client relationship with each of the

witnesses that we interview for the exact reason

that in a subsequent litigation, a plaintiff's

attorney can't query them about what was discussed.

It's in the same way that with their

clients we can't ask them when they talk about it.

It's no different. It's done in any case that I've

ever been involved with for 25 years.

MR. KEACH: Your Honor, it's not the

same. If I want to interview their client, it's one

thing. Every nurse at that hospital is not

represented by them. He did -- he was candid enough

to say he's doing it for the same reason, so that I

don't get to hear what they said.

But let me give you one example.

Ray Sumera's deposition was taken, and they came in,

Hall and Prangle came in and said we're representing

you. And you've got the deposition, it's been

admitted. And nurse Sumera says didn't even know he

was being represented. And then, then they took a

break off the record and he comes back in and says

okay, I want him to represent me.

The point is, Your Honor, he's

rep -- the representation is exactly for the

purposes that the court has identified, to attempt
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to cloak a witness, non-party's statement, under

attorney/client privilege to prevent disclosure to

plaintiff.

He's done it for 25 years. That

doesn't make it -- that doesn't make it right. It

means that it hasn't been challenged and the court

hasn't ruled on it.

But for certain when he's, when he's

interviewing witnesses in a case, those witnesses do

not automatically become his client and he says

okay, I'm going to interview you now and you're my

client.

Because if that's the case, Your

Honor, if the court's going to hold that, then in

every case I will begin to interview witnesses and

before it starts I'm gonna say, now, I'm gonna be

your lawyer so you can't tell anybody this. Because

that's all they're doing.

THE COURT: Communications between an

attorney and client for purposes of either the

client seeking advice or the attorney trying to give

advice on -- in connection with the representation

obviously are privileged. But the factual

statements made by material witness who's not even a

named party in the case are not privileged.

PA1112



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

165

So I'm gonna order this witness to

answer any questions regarding factual statements

made by Ms. Wolfe or any of the other nurses, even

if it was during the course of Mr. Prangle's

representation of Centennial.

Please proceed.

MR. KEACH: Thank you, Your Honor.

THE COURT: But, but work product

opinions, legal theories and any strategies, all

that remains privileged. And you're not gonna get

into any of that. I want only factual statements,

if any, made by the material witnesses to counsel.

MR. KEACH: I'll do my best to --

THE COURT: Please limit it to that.

MR. KEACH: -- try and do that.

MR. KEACH: Thank you, Your Honor.

THE COURT: All right. Proceed.

BY MR. KEACH:

Q. The lawyer who met with nurse Wolfe, did

she explain to him any of the facts as contained in

her statement relating to Ray Sumera's conversation

with her?

A. I don't 100 percent recall.

Q. Okay. What do you recall? This is, this

is -- we're not looking for a hundred percent. Tell
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me what you do recall.

A. With regard to Ms. Wolfe, she did discuss

the -- I believe the Hannah matter.

Q. Okay. What else?

A. I don't recall. I was not there.

Q. Okay. Have you reviewed anything that

refreshes your recollection as to what she may have

said?

A. Not recently.

Q. Okay. At any point in time, not for

purposes of this hearing, but at any point in time

did you review anything that refreshed your

recollection as to what she may have told the lawyer

from your firm about her conversation with Ray

Sumera?

A. At one point I did review a letter to our

client.

Q. And what did she -- what did she tell the

lawyer about her conversation with Ray Sumera?

A. I know that it was discussed that Ray was

the charge nurse or relief charge nurse, something

like that, on the night of the May 16th. With

regard to subsequent or prior event, I don't know.

Q. Okay. Do you recall anything she said to

the lawyer about Ray's, for lack of a better word,
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admonition, that she keep an eye on Farmer because

of his over attentiveness to female patients?

A. No.

Q. Was there anything about that?

A. Not that I can recall.

Q. Okay. Were there -- what did the -- did

Ray Sumera tell the lawyer from your firm when he

met with them about his concerns about Farmer being

overly attentive with female patients?

A. The only thing I remember is that the

discussion was entirely about the RC matter because

he was one of the nurses taking care of her.

Q. Okay. So he told the lawyer about events

that night relating to Farmer and RC, correct?

A. Relating with his care and RC.

Q. Okay.

A. Mr. Sumera's care.

Q. What about his -- the essence of the

information that Margaret Wolfe relayed in her

statement that he's being over attentive? Did he

say anything about that?

A. I don't think so. I don't recall.

Q. In the meeting with Christine Murray, by

the lawyers from your firm, did Christine Murray

relate to the lawyer any information about the --
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again, for lack of a better term, the old lady who

was complaining about Farmer and yelling for him to

get away?

A. I don't believe so.

Q. Okay. Now, as a general rule, on a case

such as this where there are allegations of

misconduct by an employee where knowledge by the

hospital is an essential element of the case in the

defense, as a general rule, would you ask the nurse

witnesses whether they have any knowledge of any

improprieties by that employee?

A. Would I?

Q. Yeah.

A. I would ask them about their interactions

with the employee.

Q. Okay. You'd want to also know whether or

not this employee had ever done anything like this

before, right?

A. That's something that is a fair question,

yes.

Q. I mean, it goes to the heart of the case

in terms of the defense, does it not?

A. It can, yes.

Q. Okay. And were those questions ever

asked of either Ray Sumera, Margaret Wolfe or
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Christine Murray to your knowledge?

A. To my knowledge, no. I was not there.

Q. Okay. And you don't have any other

information that would lead you to believe those

questions were asked; is that correct?

A. I don't believe so, no. I don't believe

I have any information that would allow me to

assess.

Q. Either you have information or you don't

have information. At least at this point you're

saying you don't have any information?

A. I don't think so.

Q. I'm troubled by your qualification, by

your hesitation to say either you do or don't.

A. Can you repeat the full question then?

Q. Sure. Do you have any information at all

that the lawyer who met with Murray, Wolfe and

Sumera at any time asked them whether they were

aware of any prior issues with Farmer related to

female patients?

A. I don't have that information.

Q. Okay. Now, you don't know when you got

Wolfe's statement, correct?

A. Correct.

Q. You didn't go back through the file to
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determine when you -- over the break, you didn't go

back to your file to determine when you received

Wolfe's statement, correct?

A. Correct.

Q. Prior to testifying here today, you

didn't go back through your file to determine when

you received Wolfe's statement, correct?

A. Correct.

THE COURT: Well, does that mean there's

a possibility that your file back at the office

might contain the answer to when your firm received

the Wolfe statement? Is that a possibility?

THE WITNESS: From co-defendants, yes.

THE COURT: Okay. So you believe you got

it from co-defendants, but you don't know when, and

your file might be able to resolve that?

THE WITNESS: There is --

THE COURT: I'm not gonna order you to go

back and look.

THE WITNESS: Yeah, I believe so.

THE COURT: Okay, thank you.

BY MR. KEACH:

Q. In fact, you could have gotten the file

from the hospital, if they had it, right? You could

have gotten those statements from the hospital,
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right?

A. If they had them.

Q. Okay. And certainly Carol Butler

testified that she had seen Murray's statement,

right?

MR. PRANGLE: Objection. That misstates

Ms. Butler's testimony.

THE WITNESS: And as I discussed earlier,

I did not read Ms. Butler's testimony.

BY MR. KEACH:

Q. Certainly Christine Murray testified that

she went through the -- that Carol Butler had read

her statement and was aware of it, right?

A. She did testify that Carol, Carol Butler

had read a statement of hers.

Q. That's right. So you certainly -- at

least with regard to Christine Murray, you certainly

could have gotten that statement from the hospital

as likely as any other source, right?

A. If they had it.

Q. Okay. That's as likely as any other

source, correct?

A. If they had them, yes.

Q. Right. Same with Margaret Wolfe, right?

A. If they have that statement.
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Q. Right. Because at least we know that Amy

Blasing, she was fully aware of the statement,

correct?

A. As I testified earlier, I was not present

at Ms. Blasing's testimony, nor did I read it.

Q. The point of all of this is since you

don't know when you got the statement and you

haven't gone back and looked at the file to try and

ascertain when Amy Wolfe's -- excuse me, when

Margaret Wolfe's statement came in, it's just as

likely you got it in 2008, 2009, 2010 or 2011 or '12

or '13 as it is you got it in 2015, is it not?

A. I don't believe so.

Q. Well, how can you say you don't believe

so when you say you don't know? You said you don't

know when you got the file. Now all of a sudden

you're telling me you do?

MR. PRANGLE: Your Honor, this is

argumentative.

MR. KEACH: It's cross-examination, Your

Honor.

THE COURT: I'll give a little bit of

leeway here, but I believe he testified, at least in

response to my question to him also, that -- that he

does not recall having seen it at any point in time
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before May 2013. But I'll let you ask the question.

MR. KEACH: Right.

THE COURT: Go ahead.

BY MR. KEACH:

Q. You haven't -- you don't recall seeing

it, but the point is you don't know when it was

produced to your office, do you? You don't. You've

already said that.

A. I don't know when it was specifically

produced.

Q. It could have been produced --

THE COURT: Hold on, hold on. You've got

to let him finish his answer. Go ahead.

THE WITNESS: But since it was a police

statement, I believe that it would have to come from

the police.

BY MR. KEACH:

Q. Well, you got --

A. Or the public defender or the DA.

Q. Right. Maybe you got it from the public

defender and you just didn't know it, right? Could

have?

A. Could have. I don't believe so.

Q. You don't believe so, but you don't know,

right?
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A. That is correct.

Q. Okay. You don't know when you got it,

you don't know if you got it in 2013 or not, do you?

A. Correct.

MR. KEACH: Nothing further, Your Honor.

THE COURT: All right. Recross?

RECROSS-EXAMINATION

BY MR. PRANGLE:

Q. The only source of nurse Wolfe's

statements would have been either one of the parties

to the criminal matter or one of the parties to this

litigation, true?

A. That's my understanding, yes.

Q. Now, looking at Exhibit A or Exhibit 29,

which were the materials that we received in May of

2013, was the Wolfe statement in those materials?

A. No.

Q. There's been some talk about a disc that

you received in February of 2013.

In that disc, was there a copy of

Wolfe's statement?

A. No.

MR. KEACH: Objection. Lack of

foundation. He never heard it so he can't answer

the question.
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BY MR. PRANGLE:

Q. Well, no. Was there a piece of paper --

was the written statement part of that disc?

MR. KEACH: Objection. Hearsay.

THE COURT: Well, no, he's just -- why

would that be hearsay?

MR. KEACH: Because he's offering what

was on the statement -- on that piece of paper for

the truth of the matter asserted, and Margaret

Wolfe's statement wasn't on the tape.

MR. PRANGLE: I'm not talking about the

tape.

THE COURT: No, no. He wants to know --

I think he's asking if a hard copy of the Wolfe

statement was produced at the same time the disc was

produced.

MR. KEACH: I apologize, Your Honor.

THE COURT: I think that's his question.

MR. KEACH: I misunderstood. I thought

he was asking whether the cover sheet that came with

the disc.

I apologize and I withdraw the

objection.

THE COURT: No problem. Thank you.

BY MR. PRANGLE:
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Q. So on the disc was various paper

documents but also audio files, correct?

A. Correct.

Q. Focusing only on the paper documents, was

nurse Wolfe's statement contained therein?

A. No.

Q. Would the audio files that you didn't

listen to, were they named?

A. They were.

Q. Was one of the files named Murray?

MR. KEACH: Objection. Hearsay, offer

for the truth of the matter asserted.

THE COURT: Well, don't we have the files

here? Didn't you guys stipulate to put them into

evidence?

MR. PRANGLE: Well --

THE COURT: You actually -- you have it

here. You introduced it as Exhibit A.

MR. PRANGLE: I apologize. Exhibit A is

what we received in May of 2013. I'm talking about

there were some documents, including an audio file,

that we received in February of 2013.

THE COURT: And you haven't produced

that? It's not an exhibit to your brief or?

MR. PRANGLE: That's correct, judge. But
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it's something that Mr. Keach asked John about

receiving this audio file in February of 2013.

THE COURT: The issue is whether the

defense would have had notice that it had received

Murray's statement, such that it would have

triggered a duty for defense counsel to produce it.

The issue is not whether -- what the

document that was actually received was actually the

Murray statement. So I'm gonna allow you to ask the

question.

MR. KEACH: Thank you, Your Honor.

BY MR. PRANGLE:

Q. So let -- you know, I'm not a very

computer literate guy, but there are discs, you put

them into a computer and then a list of files comes

up?

A. Correct.

Q. And there's a way based on the title of

the file that tells whether it's a PDF versus an

audio file; is that right?

A. Correct.

Q. And so you were able to identify that

there was at least one audio file on that disc,

true?

A. True.
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Q. And did it have a file name to it?

A. Yes.

Q. What was the file name?

A. Murray.

Q. Okay. Were there more than one audio

file?

A. I believe so, but I can't recall.

Q. Were any of the audio files titled Wolfe?

A. No.

MR. KEACH: Objection. Hearsay.

THE COURT: I'll allow it. Go ahead.

Objection is overruled.

BY MR. PRANGLE:

Q. Did you listen to any of the audio files?

A. No.

Q. You were asked some questions regarding

the meeting that we had with nurse Wolfe back in

2008, and you mentioned the name Hannah.

What's your understanding of what

nurse Wolfe -- nurse Wolfe told us about patient

Hannah?

A. From that, I know that there was --

there's an issue with her believing that Mr. Farmer

on May 16th of 2008 was inappropriately handling the

leads on Ms. Hannah for telemetry.

PA1126



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

179

Q. And was that, just in the sequence of

things, when was Doe?

A. May the 14th of 2000 --

Q. Okay. So this event where nurse Wolfe

told us about the adjustment of the leads, that

would have been after Doe?

A. Correct.

Q. Did you review the nurses' employee files

as part of this case?

A. I have.

Q. Okay. Is contained within nurse Murray's

employment file a copy of her written police

statement?

A. No.

Q. Okay. Thank you, judge.

THE COURT: Okay. Can we ask were the --

were the employees' files produced in litigation in

this case?

MR. PRANGLE: Well --

THE COURT: You're talking about

personnel files of the employees?

MR. PRANGLE: Correct. And I don't know,

number one. Number two, I would doubt it given

nurse Murray's role in the RC case versus this case.

THE WITNESS: I can answer that question.
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They're -- in the process, they're being redacted.

But they were asked for, they're redacted.

They're in the process of being disclosed.

MR. PRANGLE: All right. So --

THE COURT: All right. Is that the

subject of a discovery commissioner order do you

know or --

MR. PRANGLE: I don't know.

THE COURT: All right, thanks. Very

good. So you each had two opportunities to ask

questions of this witness.

So, Mr. Bemis, you are now excused.

Thank you very much, sir.

THE WITNESS: The original --

THE COURT: You can go ahead and leave

all that. You can take the originals and give that

back to Mr. Prangle of Exhibit A.

All right. Mr. Keach, do you have

anymore witnesses?

MR. KEACH: Mr. Webster.

THE COURT: Mr. Webster, you're called to

the stand, sir.

THE WITNESS: Thank you, Your Honor.

(Whereupon, Kenneth McCrea Webster was

duly sworn to tell the truth, the whole
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truth, and nothing but the truth.)

THE CLERK: Thank you. Please be seated.

State your full name, spell first and last for the

record, please.

THE WITNESS: Kenneth McCrea Webster.

K-e-n-n-e-t-h. W-e-b-s-t-e-r.

THE COURT: You may continue.

MR. KEACH: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. KEACH:

Q. Mr. Webster, you're an attorney with Hall

Prangle?

A. Correct.

Q. Earlier this year you had some

involvement in this case when we were trying to

ascertain the identity of the patient who yelled,

"get out of my room" that Christy Murray referred

to; is that correct?

A. True.

Q. And you worked with Mr. Murdock on that

in attempting to identify that patient; is that

correct?

A. That is correct.

Q. Part of the problem was the patient

wasn't nurse Murray's patient, correct?

PA1129



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

182

A. I believe that to be true. I'm not a

hundred percent certain at this time.

Q. Okay. In fact, what you tried to do and

were unsuccessful was you could not identify the

exact date that the incident occurred, could you?

A. We could not.

Q. You couldn't identify the nurses that

were assigned to that particular person either,

correct?

A. No. Because we didn't know who the

patient was.

Q. Couldn't identify the shift that it

occurred on, correct?

A. We knew that it was a night shift.

Q. Night shift, but you don't know what day

that shift occurred on, correct?

A. Right.

Q. And what you ultimately did was provide a

list of about 15 or so nurses that worked at or

about that time and said here's -- here's what we

believe the possibilities are, to Mr. Murdock,

correct?

A. I thought it was closer to 30, but I

haven't looked at it in a long time. So if it's 15

or 30, we produced a list of names, correct.
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Q. And, in fact, Mr. Murdock stated he

deposed those witnesses, did he not?

A. Don't know.

Q. Okay. He did. He deposed like 15 of

those witnesses. And you know what they knew? None

of them knew any of it.

A. Okay.

Q. Point being the delay in attempting to

identify -- to the delay in learning Christine

Murray's information has prejudiced us in attempting

to identify the day, the shift, the patient, the

nurses that, that she refers to in the statement,

correct?

A. I don't know the answer to that question.

MR. KEACH: Nothing further, Your Honor.

THE COURT: All right.

Cross-examination?

MR. PRANGLE: No questions, judge.

THE COURT: All right. Mr. Webster,

you're excused. Thank you, sir.

THE WITNESS: Thanks, judge.

THE COURT: Mr. Keach, do you have any

further witnesses?

MR. KEACH: We have the depositions, Your

Honor. And I'm not sure -- I don't have any other
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live witnesses at this time. We have a deposition,

Your Honor, and I'm not sure how the court would

like us to proceed.

THE COURT: You can introduce them by --

well, I have the --

MR. KEACH: They are admitted.

THE COURT: So I am not going to require

that you actually read everything for them to be

deemed admitted into the record for purposes of my

analysis. Unless defense counsel wants them read.

If he wants them read, it's his right to have them

read into the record.

MR. PRANGLE: We discussed it. I have no

problem with him handling it anyway they want.

THE COURT: So why don't you make

specific -- specifically identify which deposition

excerpts you want this court to read and I will read

them.

If it's everything that you've

already produced and identified in your binders, I

will read those. If it's -- if it's something you

haven't yet provided, then go ahead and introduce it

now.

MR. KEACH: Your Honor, what we have, we

have taken the liberty of copying the pages and
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highlighting the relevant testimony that we

believe -- that we would ask the court to, to

consider for the purposes of this hearing.

We have those and we were prepared

to do one of two things; either have Mr. Murdock sit

on the stand and be the witness and I can go through

the excerpts, or just provide you copies of the

highlighted excerpts and you can just look at the

yellow highlights and, and realize that that's --

those are the pages that we're referring to.

THE COURT: That would be fine with me

provided Mr. Prangle's had an opportunity to counter

designate.

Have you had that opportunity or do

you want that opportunity?

MR. PRANGLE: I don't need that

opportunity.

THE COURT: Okay. Then so admitted.

Then all the yellow highlighted portions of the

depositions that you were gonna provide to the court

will be read by the court and used and reviewed and

relied upon by the court in rendering its decision

in this case.

MR. KEACH: That's fine, Your Honor. If

the court will give me just a second to put
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together.

Your Honor, for the record, we're

providing Mr. Prangle a copy of what we're asking

the court to admit.

They are excerpts from the June

19th, 2015 deposition of Carol Butler. Excerpts

from the May 1st, 2015 deposition of Ray Sumera,

Renato Sumera. Excerpts from the May 5th, 2015

deposition of Margaret Wolfe. Excerpts of the

June -- July 28th, 2015 deposition of Amy Blasing.

And I don't know if the court wants

us to mark these as a separate exhibit next in order

as --

THE COURT: I'll tell you what, Butler's

gonna be 30. That will be admitted. Sumera, 31,

admitted. Wolfe, excerpts, Exhibit 32 admitted.

And Blasing, Exhibit 33 will be admitted.

MR. KEACH: Your Honor --

THE COURT: Anything else?

MR. KEACH: I missed one.

THE COURT: Okay.

MR. KEACH: It was in a stack, but I just

missed it. It's the January 8th, 2015 excerpts of

the deposition of Christine Murray.

THE COURT: And Murray will be Exhibit
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34.

MR. PRANGLE: (Positive nod of the head.)

THE COURT: All right. Any objection to

those?

MR. PRANGLE: No, sir.

THE COURT: All right. They're admitted.

Thank you. Give those to the clerk and the court

will read them.

Anything else, Mr. Keach?

MR. KEACH: No, Your Honor. We rest.

THE COURT: All right. Would the defense

like to present any witnesses?

MR. PRANGLE: Your Honor, we've decided

not to call any live witnesses. I will -- we will

stand on our briefs in the openings and closings.

The one thing that I would like to

do is number one, apologize to the court. Number

one, I'm happy to answer any questions you may have

of me, but I want to apologize to the court. And I

take full responsibility for this in terms of when

we received nurse Wolfe's statement. I made an

assumption that it was part of the May 6th, 2013

disclosure. I'm embarrassed that I can't even tell

you that I was wrong.

What I will tell you is that I did
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speak to co-counsel, Mr. Farmer's counsel. I did

not anticipate what happened toward the end of Mr.

Bemis's testimony this morning, and I'm embarrassed

that I was wrong. But it appears that counsel for

Farmer is --

MR. KEACH: If he's going to testify as

to something that someone else told him, I'm going

to object as hearsay. Because while he's not on the

stand and under oath, he's essentially testifying.

And he did it this morning and I

didn't, I didn't object, but if he wants to testify,

I have no problem. If he wants to testify, I have

no problem with him getting on the stand and subject

to cross, but this is testimony.

MR. PRANGLE: Well --

THE COURT: If he wants, I think what

he's about to do is, is as an officer of the court

represent something about his own internal record

keeping.

MR. PRANGLE: It's actually with co --

THE COURT: Well --

MR. PRANGLE: Ms. Hall told me --

THE COURT: Well, hold on a second. Let

me think about this.

MR. PRANGLE: Sure.
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THE COURT: Make an offer of proof of

what evidence you would introduce. And I'm gonna

have to decide, number one, if I'm gonna consider it

and what opportunity the plaintiff would have.

MR. PRANGLE: Sure.

THE COURT: To, to test the validity. So

go ahead and make an offer of proof.

MR. PRANGLE: The offer of proof is

simply that Ms. Hall and her firm on behalf of Mr.

Farmer on February 12, 2015, and I don't know which

supplement to their ECC this was, they filed nurse

Wolfe's statement as part of that submission. I'm

happy to obtain a copy of that and provide it to the

court.

THE COURT: Well, is that an ECC -- hold

on. Who was starting to interrupt?

MR. MURDOCK: I was, Your Honor.

THE COURT: Okay, go ahead.

MR. MURDOCK: I apologize.

THE COURT: That's okay.

MR. MURDOCK: I apologize. Your Honor,

that's just patently false. I mean, if we're gonna

do this, I'd like to have Ms. Hall take the stand.

I'll go through her 16.1, no problem. Because it's

not there.
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THE COURT: And I don't know what weight

I would give -- even if your offer is true, because

Mr. Bemis has already testified as, as -- I'm not

going to summarize his testimony, but he already

testified as to his knowledge as to when your firm

might have received the Wolfe statement, all right.

And so even if records were to show

that you had received it in February 2015, that

doesn't in any way in my mind negate the possibility

that it was received earlier.

MR. PRANGLE: Right. Okay. So that

aside --

THE COURT: But I understand -- look, you

made your offer of proof of what, of what additional

evidence you would provide I guess if you had

thought of it earlier, right? So I don't know what

else to make of that.

MR. PRANGLE: And that's fine, judge. I

just wanted --

THE COURT: You're not here to present

the actual ECC, you're simply as an officer of the

court telling me that there's something in your

files that indicate you did receive the Wolfe

statement February 2015.

MR. PRANGLE: Correct.
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THE COURT: All right.

MR. PRANGLE: So I have nothing other

than, other than the briefs and what I would reserve

for closing.

THE COURT: Okay. So what we need to do

now -- appreciate that. What we need to do now is

closing arguments. I want to hear from the

plaintiff, the defense, and then reply from the

plaintiff.

And I think I have a pretty good

handle of the facts, but in light of the testimony

that we've heard, if you could highlight the most

significant points, that would be helpful to me

analyzing this.

MR. KEACH: Well, one of the most

significant points, Your Honor, is that we were

prejudiced by the delay in identifying Christine

Murray and her statement.

Mr. Webster explained what we

already knew, which was when we finally got

Christine Murray's deposition -- I mean statement

and started trying to find out well, what actually

happened. They couldn't identify the patient, the

date, the shift, the nurse, anything. The point

being, seven years after the fact, six years after
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we filed our lawsuit, information is lost. And

that's not -- that's not beyond the realm of common

knowledge. We know that six and seven years later

people don't remember things and documents get lost

and information gets lost. And that's what happened

here.

What also is not in dispute, and the

court will see when reviewing the deposition

transcripts, is the hospital was fully aware of

Christine Murray's statement in 2000 -- summer of

2008.

The hospital was fully aware of, of

Margaret Wolfe's allegations and complaint and

statements regarding what Ray Sumera had told her.

Now, whether they actually had

physically a copy of the statement or not to me

doesn't -- is irrelevant. The point is they knew

the identity of a witness who had relevant

information. They failed to disclose it at any

point at time. That's a fact. That's a fact.

There's nothing they can say to get around that

fact.

They can make excuses, but the fact

is 16.1 is mandatory, Your Honor. It requires the

production of witnesses and a summary of their
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testimony, a brief description of their testimony of

all witnesses they know. And they knew them. It's

not all -- Your Honor, let's --

THE COURT: I understand 16.1. I think

what's important for the court to hear now is why

the severe sanction of, you know, case terminating

sanction would be appropriate under the

circumstances as opposed to a less severe sanction,

and, and if any sanction is warranted, what degree

of willfulness is needed by counsel and -- and

whether -- whether the hospital itself can be held

responsible for its failure to disclose a statement

to counsel, so they can produce it as part of 16.1.

MR. KEACH: Your Honor --

THE COURT: Those are some of the issues.

And I have my, you know, general concept and answers

of each of those, but I want to hear from you on

that.

MR. KEACH: Your Honor, 16.1 requires the

party to disclose the information. Now, I don't

know what Hall Prangle does with their clients. I

know what their -- I know what 16.1 requires them to

do. It requires them to tell me that -- tell me

everything you possibly know about this case, even

remote stuff. Here are the issues. Did anybody,
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did anybody say -- have any information about Farmer

engaging in any type of conduct like this. They

have that responsibility.

And Mr. Bemis was candid, and I

appreciate this, but if he were -- if he were on the

job, he'd be asking those questions because he

understands the significance of it. Now --

THE COURT: Let me interrupt you again

though.

MR. KEACH: Yes, Your Honor.

THE COURT: And, again, I understand

that. What is it that you believe you could have --

could have uncovered that would have been so

compelling to present to the jury to support your

case that you don't already have now? I mean, now

you have the statements.

MR. KEACH: No, Your Honor.

THE COURT: You have the Metro statements

and you have -- you have -- I've read the

depositions of, of many of the excerpts already.

What is it that -- that was -- that

you believe you would have uncovered that was so

crucial that you've lost that has deprived you of an

opportunity to more persuasively convince the jury?

MR. KEACH: Number one, what Christine
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Murray -- I mean, there's two, there's two separate

things; Christine Murray and Wolfe and Sumera. The

court obviously appreciates that.

THE COURT: Of course.

MR. KEACH: Christine Murray, I just told

you, we could have found out who the victim was. We

could have asked her, what did he do and what did

you tell them, what did you tell your nurses.

Because what their knowledge, it's the hospital's

knowledge. And of course, Your Honor, we argued

that before and we, and we supplied authorities for

that. The denials of the employees' imputed to the

hospital. And so we, we -- that's the whole point.

We don't know what that -- we don't know what that

victim told her particular nurse. All we know is

Christine Murray who was working on the floor. It

wasn't she -- and what her testimony says, it wasn't

her patient.

THE COURT: So having been deprived of

the ability to obtain that information, is there a

presumption of prejudice under the law or is the

prejudice merely the fact that you've been deprived

of the opportunity to search for that information?

MR. KEACH: I have to be honest with the

court. I don't fully understand the importance of
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the court's question.

THE COURT: Okay. Well, I guess what I'm

trying to say would -- should the court presume as a

matter of law that you've been prejudiced and should

the court presume that had you been informed of

these police statements sooner, then that would have

led you to critical evidence that would have been

more persuasive to the jury in proving your case or

is it the fact that you don't know what people would

have said had you been able to analyze this several

years earlier and the mere fact that you've been

deprived of the opportunity to find out what they

would have said, what they would have known, that is

the prejudice?

MR. KEACH: Okay. I don't know if this

is appropriate or not, Your Honor, but I think we're

prejudiced on both counts. I think we're prejudiced

because we don't know specifically what we could

have found out. And, and as a result, we're left

without potentially crucial evidence that goes to

the heart of the issue, foreseeability.

And if the court knows anything

about this case, it's a foreseeability case. That's

what it is.

But it also -- also, Your Honor, I
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do think the court is entitled to make a presumption

that -- that this -- this evidence would have

benefitted us and we would have -- and we would have

obtained the information that -- that would have

been the proverbial nail in the coffin.

You know, part of Christine -- well,

at least with Christine Murray, Your Honor, I think

it's pretty clear that information was lost because

of the six-year delay. We can't identify the date,

the victim, the shift, the nurses who worked there.

And since the court allowed Mr.

Prangle to make representations as an officer of the

court, I'll make a representation as well and that's

this: Mr. Murdock did take approximately 15

depositions after they gave us the laundry list of

these are the people. Not one of them knew a thing,

okay, and that's because it's seven years after the

event and six years after the, after the disclosure

should have been made.

Now, as to Sumera and Wolfe, that to

me is equally as troubling, Your Honor, because Ms.

Wolfe tells us a number of things. She does make it

clear in her statement that a lot of people were

talking about it. Six years ago we could have found

out who those "lot of people were" by name and, and
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depose them. As I recall in her deposition, she

recalled one, one name, Kim, I think in response to

someone's question. She thought it might be a lady

named Kim Davis. As far as I know, we were unable

to locate or even identify who this Kim Davis was.

As for all the other people who were

talking about it, we don't even know their names,

who they are or where they are or anything. And of

course it's seven years after the fact and six years

after the information was known by the hospital

administrative people. Not just nurse Wolfe.

Because an argument was made I believe at our motion

for summary judgment that was just a nurse.

Let's take it beyond who knew, let's

take it beyond the nurse. This is the management.

This is the nursing, head of nursing and the head of

emergency services. And they knew the general

substance of the allegations that Ms. Wolfe was

making and Ray Sumera was -- that Ray Sumera was

concerned and that Margaret Wolfe was concerned.

Now, there's no way to go back and

unring that bell. When you read Ray Sumera's entire

deposition, as I said in the opening statement, he,

he -- he doesn't deny that he told Margaret Wolfe,

you know, look out for this guy. But seven years
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later he says yeah, I thought he was a pretty good

guy.

Well, you know, they don't, they

don't -- they don't reconcile. And that's the

problem because it's now seven years later. And

while he -- he also said many times I don't

remember, I don't remember, I don't recall. And I

don't have the exact count, but you can go through

his deposition.

And that's the case with Margaret

Wolfe as well. And although she was much better,

and Christine Murray, too, those people don't

recall.

Well, that's information that's

lost. And it's lost because they had it and they

didn't give it to us.

The court I hope doesn't believe

that sanctions are only appropriate for counsels'

misconduct because that -- that's not the law. The

law is the party has the obligation.

And now we thought that there -- and

we've been thinking it because of all the

representations that they made that -- that we had a

smoking gun. And --

THE COURT: Well, and I understand 16.1
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is an obligation of the party. The reason I had

mentioned those other questions is it seemed that

the discovery commissioner was more focused, at

least what got her riled up, if that's the right

word, was -- was -- was the alleged misconduct by

counsel. And that's what's triggered her grave

concern. I know she was also concerned about, about

the parties' misconduct.

MR. KEACH: Your Honor --

THE COURT: But I got that sense that it

was, it was counsel's knowledge and failure back in

2008, 2009 to turn over the statements.

MR. KEACH: Your Honor, I wasn't --

THE COURT: If I'm, if I'm -- if I'm

misreading what the discovery commissioner's concern

was, then correct me and I'll go back and check the

record.

MR. KEACH: I'd ask you to do that

because I wasn't present at the hearing. Mr.

Murdock was.

THE COURT: Okay. I'll take another

look at it.

MR. KEACH: But the concern as I

understand it, and my understanding is from Mr.

Murdock and from reviewing the transcript, the
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concern was that the hospital had knowledge of these

witnesses and knowledge of the substance of their

statements, whether they had the actual statement or

not, years before it was disclosed to us.

Now, it does rise, I'm not gonna

deny this, it rises to a different level if, if

counsel is complicit in, in this concealment because

it goes to a different level than just Rule 37

sanctions. It now goes to the Bar. And so that is

a different concern.

But one thing -- one thing I would

suggest, Your Honor, is as I recall, the sanctions

were not against the firm. The sanctions were

against the defendants.

Now, now -- and Mr. Murdock confirms

that I am right on that.

THE COURT: Okay.

MR. KEACH: And I point that out, Your

Honor, because if the court's concern -- if Judge

Bulla's concern was truly just that the firm had

concealed information --

THE COURT: Uh-huh.

MR. KEACH: -- my thought would be the

sanction would be against the firm. Because I'm not

proud of it, but I've had sanctions imposed against
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me personally. And so -- at least once. And so I

know that when counsel is engaged in certain

conduct, then counsel can be sanctioned personally

and not the client. And that's not what happened

here.

THE COURT: Okay.

MR. KEACH: What happened here was the

client, the hospital, was sanctioned. And I

believe, Your Honor, that it's because the party,

the hospital, had information that it concealed from

plaintiff for six years relevant information. And

whether, whether -- at least I haven't heard counsel

back down on the fact that, that Sumera, Murray and

Wolfe's testimony is relevant in this case.

I mean, Mr. Prangle was pretty

emphatic about that, agreeing to that in his

opening. And so whether they knew about this, saw

the statements in May 2013 or not, they at least

have conceded that is relevant and important

information for us in this case.

And so there's no question about the

duty to disclose, there's no question that they knew

and willfully failed to disclose.

The only question is what the court

is going to do as a result of that.
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You know, the hospital has not

provided an excuse or a reason as to why it didn't

disclose. Now, they have argued or suggested that

they were too wrapped up in the Cagnina case and

they weren't really thinking about this case and so

that's why -- that's why it wasn't disclosed.

But here's the reality, Your Honor,

as Mr. Bemis admitted: The foreseeability goes

in -- it is just as relevant in the, in the Cagnina

case as it is in our case. It was never disclosed

in that case either. And they didn't overcome that.

So if they were focused on the

Cagnina case and that that was their concern and

that's the reason why it somehow slipped through the

cracks in this case, then wouldn't they have to also

go to the next step and say because we disclosed it

and we knew it was relevant, we knew it was

important, we disclosed it in Cagnina case and we

just weren't thinking about it in this case?

Because that's essentially what they're saying,

except they're missing that one key part. They

didn't disclose it in the Cagnina case.

And the foreseeability that Ray

Sumera, Margaret Wolfe and Christina Murray provide,

that evidence was just as relevant in Cagnina's case
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as it is here because it goes directly to the issue.

THE COURT: So how do you know it wasn't

disclosed in the RC case?

MR. KEACH: It hadn't -- it wasn't. I

think they conceded that. They conceded that.

THE COURT: All right. All right.

MR. KEACH: As to the lawyers, they

give --

THE COURT: There was, there was some

reference to -- I guess there was an issued raised

of whether defendant's firm should be disqualified,

right?

MR. KEACH: Your Honor, our issue with

that primarily rested on our belief that they didn't

disclose. I mean, they have been telling -- they

have taken the position that they were aware of

Margaret Wolfe's statement when they got the police

file in, in -- I mean, in May of 2013. And then

they disclosed it in October 2014, and they disclose

Margaret Wolfe.

I mean, to me that tied up the

entire, the entire issue of, of their intent because

if in fact they had that Margaret Wolfe statement as

part of the police production and they didn't -- and

that was the only thing that didn't -- wasn't

PA1152



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

205

produced, well, I still don't have a witness saying

we intended to hide the ball from you. That's

pretty good circumstantial evidence that they're

trying to hide that Margaret Wolfe ball.

THE COURT: Well, now that we have a

pretty good idea that it wasn't in there.

MR. KEACH: We do -- we do have a pretty

good idea, Your Honor, I will concede, that it

wasn't part of the police production, okay. I

accept that.

And so that kind of takes away

because, to me, let's just assume a scenario that we

ended before the lunch with which was they produce

the police file, the police file contained Margaret

Wolfe, and the only thing not produced was Margaret

Wolfe. That's a pretty good smoking gun

circumstantially to show that there's an intent by

the firm to conceal the ball.

THE COURT: Well, actually you were

suggesting to the court, too, and yet you had that

police file and you could have known before we

started this morning that the Wolfe statement wasn't

in there.

MR. KEACH: Yeah, we did know the Wolfe

statement wasn't in there.
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THE COURT: No, in the police file.

Okay.

MR. KEACH: We knew, we knew the Wolfe

statement --

THE COURT: You thought it was

intentionally taken out?

MR. KEACH: Right.

THE COURT: Okay.

MR. KEACH: Because they kept saying they

had it since May. What they keep saying they had --

THE COURT: But then they were saying

that you got it directly from the --

MR. KEACH: No, no, no. No, no. We

didn't get it from the police. We never did. No,

no. He'll tell you right now we didn't get it from

the police. We got it -- we got it from them. The

Cagnina plaintiff --

THE COURT: All right, all right.

MR. KEACH: -- got the file from the

police. Mr. Prangle, please set the record straight

on that.

MR. PRANGLE: No, I -- can you repeat

what you were saying?

MR. KEACH: That the Cagnina plaintiff's

attorney got the police file directly from the
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police, not the Doe plaintiffs. We didn't get them

directly from the police.

MR. PRANGLE: I believe that's correct.

MR. KEACH: We got our police file from

them.

THE COURT: All right. All right.

That's fine. Thank you for clarifying. I

appreciate it. Go ahead.

MR. KEACH: And so at least from our

perspective where they've been telling us,

forever --

THE COURT: I can see how you were

confused on that issue.

MR. KEACH: I wasn't confused --

THE COURT: How, how it raised a serious

concern on your part.

MR. KEACH: Right.

THE COURT: All right. Why don't you

continue.

MR. KEACH: Right. So I'm not so certain

that -- that in the absence of that their recusal is

necessarily appropriate, okay. And so I'm not

asking for that. Unless of course the court finds

that they had it because, because as we know now,

they don't known when they had it, they don't know
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where they got Margaret Wolfe's statement from, they

don't know when they first had it.

Now, they have some suggestions as

to when they could have got it. They certainly want

to argue that they got it sometime in 2015, but for

sure, they didn't get it from, from Mr. McBride's

firm in that disclosure because that offer of proof

just didn't hold water. It wasn't true. That

wasn't produced then.

So now we're back to -- now we're

back to the same point we were before. They have

the Wolfe file, they have the Wolfe statement. They

didn't get it from McBride, they didn't get it from

the police.

So where did they get and when did

they get it?

THE COURT: Well, I don't know that

speculation on when the firm got it is enough for me

to find fault in the firm.

MR. KEACH: Okay. I'll accept that, Your

Honor.

THE COURT: So we're back to whether

there's fault by the client Centennial.

MR. KEACH: Okay. I accept that. Except

there are, there are -- there are other factors
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related to the firm aside from the Wolfe statement.

THE COURT: No, I know. But I just on

that Wolfe statement.

MR. KEACH: I agree with that, Your

Honor.

THE COURT: So let's -- but let's move

forward.

MR. KEACH: And so we go back to the

February 2013 disclosure. Now, that's before this

protective order with the police file.

THE COURT: Right.

MR. KEACH: They get Christine Murray's

statement. Now, and what the email shows is that

quid pro quo. They're meeting with public defender

off -- they're sharing information back and forth

and public defender wants depositions and, and

production requests and interrogatory answers. And

they've got no problem giving them. And they say

okay, we'll give them to you.

And Mr. Bemis says, and I want the

police files. And I don't just want some police

files, I'm specific, I want Cagnina, Peterson and

Rose. And that's what the email says. She says,

you want everything. He says, this is what I want.

And so what does he get? He gets apparently a disc
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from the public defenders office that has

information on it. And contained in that disc is

statement of Christine Murray.

THE COURT: Uh-huh.

MR. KEACH: Well, he admitted he had a

duty to -- under 16.1 to determine what that

information was. He claims he never, he never

listened to it because he doesn't have speakers on

his -- on his computer. And that as far as he

knows, he didn't tell anybody else about it and

nobody else listened to it.

Now, that is a willful concealment

of evidence, Your Honor. You can't, you can't get

evidence that you know is relevant to this case

because that's what you asked for, and then -- and

intentionally not look at it and then say well, I

didn't disclose it because I didn't know what it

was. It doesn't work that way.

They've got a duty under 16.1. So

at least as to that, Your Honor, they had a duty.

More to the point, Your Honor --

THE COURT: So --

MR. KEACH: Go ahead.

THE COURT: So your whole theory of

memories fade, all right.
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MR. KEACH: They do.

THE COURT: If you had received the

Murray statement on or about February 2013, this is

already --

MR. KEACH: Yes.

THE COURT: -- five years, almost five

years after the fact.

MR. KEACH: It's five years after the --

THE COURT: Wouldn't Murray's memory

already have faded? And what additional harm did

you suffer by, you know, in not getting the

statement until almost two years later?

MR. KEACH: Okay. As to, as to the

failure to disclose in 2013, either in February or

in May, because regardless of whether they had the

Wolfe statement in May, they had Christine Murray's

statement in May and they didn't disclose that. I

don't know how much more she would have remembered

two years ago, okay. It's impossible to know that.

What I do know is they had an

absolute duty to produce it. What I do know is an

additional two years has lapsed. And what I do know

is memories fade every day. And the passage of time

is the worst thing for a memory.

So am I suggesting that everything I
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could have gotten in 2009 I would have gotten in

2013? No, I'm not. Because I'm -- because

realistically memories do fade.

So I'm going to assume, I'm gonna

assume as for my own personal experiences I remember

more last year, less two years, less three years,

less four years and as a gradual thing.

Maybe -- maybe Christine Murray is

different. Maybe she forgot it all after one year

and, and she -- there would be no difference in

2013, 2015. The point is we don't know.

The point is we don't know what

information Mr. Webster could have provided to us

about that incident in 2013 that he couldn't provide

in 2013. I don't know what the record keeping

situation is at the hospital, and so I don't know

the answer to that.

THE COURT: Okay.

MR. KEACH: I don't know who's come and

gone.

THE COURT: I had to ask because you're

asking for a very serious remedy and I just want to

make sure I've considered all aspects of this.

MR. KEACH: I appreciate that, Your

Honor.

PA1160



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JO ANN MELENDEZ - (702) 283-2151

213

THE COURT: Okay.

MR. KEACH: I want the court to

understand, more than anything our focus and always

has been that the hospital in 2 -- summer of 2008

knew. And whether they knew it because of the

Cagnina case where foreseeability was an issue or

whether they knew it because of the Doe case a year

later, the same foreseeability. And they knew and

they had a duty. And the firm had a duty to elicit

that information.

And so one of two things happened:

Either the firm attempted to elicit it and the

hospital did not provide it, which is what I'm going

to presume, because I don't think the firm would

have concealed it intentionally at that point, or

the firm intentionally concealed it, which I don't

really think that happened.

So what it just as likely is, nobody

asked a question. Because at least when, when the

facts were described as to what, what was told to

the lawyer, that information wasn't in there. Of

course, I don't know what conversations were had

with management because that's, that's really --

THE COURT: Okay.

MR. KEACH: So again, Your Honor, the
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sanction primarily goes to the hospital because they

are the party that had a duty to disclose.

Secondarily, from at least 2013 the

Prangle firm for sure without, without doubt failed

to, failed to disclose Christine Murray's

information. And they had it and they had it at the

time when there was no protective order.

And even if the -- even once the

protective order was in place, they could have still

identified the witness and identified the general

nature of her testimony and then we could have taken

the laboring to try and find out well, somebody's

talking about prior incidents, we're gonna look into

it. We were never given that opportunity.

Lastly, Your Honor, and this doesn't

really go to any of those issues, but it goes to

address the point made by Mr. Prangle, and that's

this: Well, how do we know that plaintiff would

have done anything.

I've made a point to have Mr. Bemis

look at the initial disclosure of 14 witnesses that

Mr. Prangle suggests we didn't want to depose. They

don't go to the heart of the case, Your Honor. The

heart of this case is foreseeability. But what he

didn't -- did tell you is 30 or 40 depositions in a
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case and tons and tons and the court got, you can

pull up Wiznet, there's no lack of motions, there's

no lack of supplements, there's -- there's no lack

of diligence on, on plaintiff's part in trying to

ferret out the real issue in the case which is what

did the hospital know, when did they know it. And

that's what's been concealed from us, Your Honor.

And when the court asked why should

the court impose such a serious sanctions case

terminating, I responded this way, Your Honor:

Suppose, Your Honor, the hospital is faced with a

multi-million dollar lawsuit, which it was in this

case, and your staff has information that goes

directly to the heart of the case, which it did in

this case. If you see -- if you conceal that

information, you can win the case, save yourself

millions of dollars. If you disclose the

information, you can lose the case, lose millions of

dollars.

So you think about it for a minute

and you ask what's the worst thing will happen if we

conceal it and the worst thing will happen if we get

caught. And your answer is we pay a fine. And so

suppose you figure well, we'll pay a big fine,

$18,000, $25,000, $50,000, a hundred thousand
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dollars.

Your Honor, that's pretty easy for

the hospital to do the math and realize that who

wouldn't risk 50 or a hundred thousand dollars to

save $5,000,000. Because if the court only imposed

a monetary sanction, the gamble that the hospital

took won. For them it was worth the risk. Rich,

well-healed litigants cannot be allowed to gain the

system. And that's what's happened here.

There have been to checks and

balances. And those checks and balances are Rule

37, Your Honor.

THE COURT: So let me ask you another

question. Why would you go so far as to asking that

the court determine liability as a matter of law and

not just foreseeability and leave the other elements

for resolution by the jury? You know, independent

venture and the course of conduct -- or within the

scope of work.

MR. KEACH: Okay. Your Honor, I think

there's law that suggests that when the conduct is

not too egregious, an appropriate sanction is to

impose the least sanction that addresses, directly

addresses --

THE COURT: Uh-huh.
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MR. KEACH: -- the harm that was caused.

We want to be candid with the court because we want

to earn our credibility. Okay. You earn trust

every day, just like I tell my kids.

The truth is what they concealed

goes directly to foreseeability. I don't see it as

much as the very task assigned or, or, or course and

scope, but -- because that's not what Christine

Murray was talking about and that's not what --

that's not what Margaret Wolfe and Ray Sumera were

talking about. What I see them talking about was

foreseeability.

And while I believe, Your Honor,

that the conduct by the hospital was so egregious

that the Answer should be stricken.

If the court does not believe that

at the outer limits, which is basically where you

need to be to strike the answer in terms of their

misconduct, then at the very least what should

happen is what they prevented us from doing we

should get. And that's foreseeability.

Now, I don't want that. I want the

answer to be stricken because I think it's

appropriate. But -- and their, and their -- the

court can impose liability as well. But the reality
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is in this case foreseeability's really the issue.

That is the issue. And that's what they concealed.

And that's what, that's what -- that's what angers

us because they had the information from day one

that goes right to the heart of the case.

And we've been litigating for six

years nonstop because, because the record will show

that. And at the 11th hour we find out, oh, here's

the information you got, but too bad, everybody's

gone. Well, that's what happened.

And a fine doesn't rectify that,

Your Honor, and striking the answer does.

THE COURT: All right. Thank you for

your arguments, Mr. Keach.

MR. KEACH: Thank you, Your Honor.

THE COURT: All right. Mr. Prangle, we'd

love to hear from you, sir.

MR. PRANGLE: Thank you, Your Honor.

THE COURT: Thank you.

MR. PRANGLE: There's one part of Mr.

Keach's closing statement that I agree with

wholeheartedly is that we earn credibility every

day.

And that's why I'm as mortified as I

am for --
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THE COURT: By the way, I didn't tell you

when you apologized earlier, I appreciate you being

candid, apologizing to the court. Thank you for

that.

MR. PRANGLE: Because the key to this

business I believe is maintaining credibility. And

I'm just appalled that I did not check my sources

before I made that conclusion. So I apologize to

the court, I apologize to counsel.

But focusing on this issue, you may

recall that the reason why Commissioner Bulla issued

the sanction, she did a thousand dollars per year

times the three so $18,000.

THE COURT: Right, right, right.

MR. PRANGLE: Is because she felt that

we, the attorneys, because we had met with Murray,

Wolfe and Sumera in 2008 in the RC case had

sufficient information that prompted us to disclose

under 16.1.

She did invite the court, however,

to have such a hearing to determine whether it

really was when we had this knowledge in '08, or was

it at a point later. And that if it was at a point

later, she invited the court to reduce the sanction.

And that's exactly what I'm asking the court to do.
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But in Mr. Keach's closing, you

know, he focuses so much on the hospital. And I

believe the egregious conduct done by the hospital

that he wants to put the focus on would be Amy

Bochenek or Blasing, and Donna -- or nurse Butler,

the CNO. Ms. Bochenek was the director of emergency

services in 2008, and nurse Butler was the CNO in

2008.

When this lawsuit was filed in 2009,

both of them were no longer employees of Centennial

Hills. So anything in connection with this case

that would be from their conduct I believe would be,

would be unfair to hold Centennial Hills responsible

for the conduct of former employees.

But what did they say? I mean, it

is true, and a lot of people, this happens in every

case that I have, witnesses don't recall things.

And nurse Bochenek and nurse Butler testified they

don't recall exactly the details of what they did.

But what they both said, and I encourage Your Honor

to read their depositions, is that we didn't have

the sense that Mr. Farmer had done something

improper before and this is something we missed.

I don't recall if it was nurse

Butler or nurse Blasing who talked about she -- I
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think it was Butler who recalled in speaking either

with Sumera or Wolfe that Sumera and Wolfe had had

the interaction. I believe it was after the Hannah

patient which was on the 15th or 16th, the day after

the Doe incident with the adjusting of the leads,

that was patient Hannah that was after Doe.

But I believe they were both clear

that they had no knowledge when they did their

interviews of the staff of Mr. Farmer having prior

bad acts. So that's just not there.

So I don't believe, even if we

consider their knowledge to be somehow imputable to

the corporation, even though they're no longer

employees, it doesn't rise to the level of

misconduct.

The reality, judge, is they rely on

me. The hospital relies on me to handle the

lawsuit. And with all due respect to Mr. Keach's

comments, this is on me. It's not on John. John

has a role as an attorney as well, but this is my

responsibility and this is my case.

So as I started with I believe this

morning to address Commissioner Bulla's concern, did

we have that information in 2008? And the answer to

that is simply no. I will -- and I believe Mr.
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Keach even in his opening statement this morning

agreed that the touch stone or the key moment when

their participation became relevant was when we got

the statements. And I believe that's still true.

The police statements.

Early on in the RC case, efforts

were made to get the police file that included the

statements. We were rebuffed. We couldn't get

them. And that's why I don't believe, even though I

think it's nurse Wolfe said that, or nurse Murray

that Ms. Butler or Ms. Bochenek had the statement.

I don't know how that can be true. I just don't

know how that can be true.

The reality of the situation is that

we get Murray's statement in an audio file

apparently in February of 2013. So that's the first

point in time based on statements that I believe I

could be held to have done something with it.

And as John I think told you, we

were getting ready for the RC case at the time, he

didn't listen to the file. I mean, he didn't have

the speakers, but we didn't take efforts to open it.

I'm sure we could have if we wanted to, but we

didn't. I never listened to the tape.

But then three months later is when
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the joint motion to compel is granted and

Commissioner Bulla makes a specific point to say but

you can only use this information in this case. So

whether it was May or February, certainly from

Commissioner Bulla's perspective this only -- can

only be used in the RC case now. And that's why she

entered the protective order.

So I will acknowledge, as I did this

morning and I believe correctly this morning, that

as to nurse Murray the first point that we had

knowledge that she had information that would be

relevant was what we got her statement in May of

2013. Back it up to February if you believe that I

was negligent or John was negligent not listening to

it, but we didn't listen to it.

And bear in mind that nurse Murray

was one of the nurses involved with RC, not Doe. It

just wasn't something that was important to us for

Doe. It was important for the RC case, but we

didn't open it at the time. We did get it in May.

And I -- as I've said, I believe at that point we

should have disclosed nurse Murray's name and we

didn't. I take full responsibility for that. It

wasn't -- we weren't trying to hide anything.

We -- I think Mr. Murdock or Mr.
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Keach maybe misspoke or maybe I misunderstood what

he said. We did disclose Murray, Wolfe and Sumera

in the RC case. We did.

Nurse Murray gave a deposition in

the RC case. And as John testified, nurse Murray

was specifically asked, did you have any problems at

all in the past with Mr. Farmer. And she said, no.

She didn't volunteer the sitter incident in her

deposition. The first time that we get that

knowledge is when we get her statement and actually

read it sometime in May or later. I still don't

recall when I read that.

Turning now to nurse Wolfe --

THE COURT: Uh-huh.

MR. PRANGLE: -- I, I -- I'm gonna say it

again, I feel bad that I was just wrong. I will

tell you absolutely and categorically we did not

take nurse Wolfe's statement out of that file. We

didn't.

I believe when Your Honor sees --

and actually I think we have it. And I appreciate

where evidentially this may not be appropriate, but

we did get the 15th supplement that was filed by

plaintiff in the RC case that has the identical

documents that was Exhibit 29.
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THE COURT: What? Filed or produced?

Does it have the file stamp on it? Was it served?

Sometimes these things --

MR. PRANGLE: I believe it was served.

THE COURT: Okay.

MR. PRANGLE: But this is from Will

Lemkul's firm. Point being is that he's independent

of us, gets the same documents in May of 2013.

THE COURT: May 2013.

MR. PRANGLE: Okay. And he, separate

from us, filed or produced them in the RC case. My

point is that when Your Honor looks at this, I

believe you'll be convinced that nurse Murray's --

or nurse Wolfe's statement is not contained with it.

We did not withhold nurse Wolfe's

statement. We did not take that out. If that were

true, report me to the Bar. Because that is

absolutely improper. And I, I -- I'm not gonna risk

my license over something like that, judge. We did

not have it.

I'll be honest with you. If -- as I

stand here now, I don't know when we got it. I

don't know from what source we got it. What I will

tell you is we didn't get it from the police.

Because the only thing that we got from the police
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is what John told you about in February of 2013,

which didn't have Wolfe's statement in it, and it

didn't have at least an audio file titled Wolfe.

THE COURT: Well, you know, I've got to

be honest, what's concerning to me is being

sanctioned by the discovery commissioner. She

insists we have an evidentiary hearing. We come and

have an evidentiary hearing with thousands of pages.

One of the critical issues is why

did you delay in turning over the Wolfe statement.

And -- and no one from your firm apparently

researched when and how you got the Wolfe statement.

Is that -- that kind of troubles me why that wasn't

done.

MR. PRANGLE: I'm right there with you,

judge. I don't recall specifically how I came to

the belief that the Wolfe statement was in the May

2013 disclosure. I don't remember how I came to

that belief.

THE COURT: I mean, I'm assuming had you

known the truth that you found out today you would

have then found out when you actually received it.

MR. PRANGLE: I will tell you, judge, I

believe the truth is that we didn't get it until

much later to be honest. And it may have been even
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in 2015. I just don't know know for sure.

What I can tell you, absolutely,

categorically we did not have it before 2015. The

earliest point that we would have gotten it is in

May of 2013 when we get the Metro file and it's not

in there. So what I --

THE COURT: Okay.

MR. PRANGLE: Well, here's what I would

suggest, because I share your concern, I'm

disappointed in myself beyond what I can tell you.

Let's assume that that's actually when I got it for

purposes of this discussion.

As I said this morning, when I get

it I would have an obligation to disclose nurse

Wolfe's name. But I was not in a position then to

disclose the statement because of the protective

order that Commissioner Bulla placed on it.

So all that I could have done, I

could have disclosed the name and I probably would

have characterized the disclosure the same way we

did those other 14, that we have relevant testimony

that will talk about the circumstances of their

involvement. Something like that. And then if Mr.

Murdock chose to take the deposition at that point,

we still wouldn't have the benefit of the statement
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