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DISTRICT COURT 

CLARK COUNTY, NEVADA 

HIGCO, INC., a Nevada corporation, 

Plaintiff, 

VS. 

CASE NO. A-14-710780-B 
DEPT. XI 

9 

10 

11 

12 
BOCA PARK PARCELS, LLC, a revoked 

13 Nevada limited liability company; BOCA PARK 
MARKETPLACE LV, LLC, a Nevada limited 

14 liability company; BOCA PARK 
MARKETPLACE LV SYNDICATIONS 

15 GROUP MM, INC., a Nevada corporation; 
BOCA PARK MARKETPLACE 

16 SYNDICATIONS GROUP, LLC, a Nevada 
limited liability company; and DOES I-X, and 

17 ROE ENTITIES I-X, inclusive, 

18 
	

Defendants. 

19 
PLEASE TAKE NOTICE that the Findings of Fact, Conclusions of Law and Judgment, a 

20 
copy of which is attached as Exhibit 1 hereto, was entered in the above-entitled matter on the 2n d  

21 
day of August, 2016. 

22 
Dated this 3rd  day of August, 2016. 

23 
GARMAN TURNER GORDON LLP 

is! Dylan Ciciliano  
ERIC R. OLSEN 
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DYLAN T. CICILIANO 
Nevada Bar No. 12348 
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1 	 CERTIFICATE OF SERVICE  

2 	The undersigned, an employee of Garman Turner Gordon LLP, hereby certifies that on 

the 3rd  day of August, 2016, she caused a copy of the foregoing NOTICE OF ENTRY OF 

4 FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT, by electronic service 

in accordance with Administrative Order 14.2, to all interested parties, through the Court's 

6 Odyssey E-File & S e r ve system addressed to: 

7 Charles H. McCrea 
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8 520 South Fourth Street 
Nevada Bar No. 104 

Las Vegas, Nevada 89101 
Suite 320 

Tel: (702) 834-8777 
10 chm@hrn lawiv,com 

Attorneys for Defendants 
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CLERK OF THE COURT 

3 

4 
DISTRICT COURT 

5 

6 
	 CLARK COUNTY, NEVADA 

7 

8 

9 

10 

11 

12 

13 

HIGCO INC., a Nevada corporation, 

Plaintiff, 

vs. 

BOCA PARK PARCELS, LLC, et al., 

Defendants. 

Case No. A-14-710780-B 

Dept. No. XI 

FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 

14 

15 
	This matter having come on for non-jury trial before the Court beginning on July 26, 

16 
	2016 and concluding on July 28, 2016. Plaintiff HIGCO, Inc. doing business as Three Angry 

17 
	Wives ("TAW") was present through its President Sean Higgins and represented by Eric R. 

18 
	Olsen, Esq. and Dylan T. Ciciliano, Esq. of the law firm of Garman Turner Gordon LLP; and 

19 
	Defendants Boca Park Parcels, LLC, Boca Park Marketplace LV, LLC; Boca Park Marketplace 

20 
	LV Syndications Group MM, Inc.; and Boca Park Marketplace Syndications Group, LLC 

21 
	(collectively "Defendants") were represented by Charles McCrea, Esq. of the law firm of 

22 
	Hejmanowski & McCrea LLC. The Court having read and considered the pleadings filed by the 

23 
	parties; having reviewed the evidence admitted during the trial; and having heard and carefully 

24 
	considered the testimony of the witnesses called to testify by deposition; the Court having 

25 
	considered the oral and written arguments of counsel, and with the intent of deciding all 

remaining claims before the Court pursuant to NRCP 52(a) and 58, 1  the Court makes the 
2.1t 

m co 
= 28 
CNI 	ELI 	1 On February 16, 2016, the Court granted Plaintiffs Motion for Partial Summary 
C*44  2i f 0=. 	Judgment on the issue of Defendants liability for breach of TAVV's lease, which was unopposed u. co 0 = 
set 	CC 

0 



following findings of fact and conclusions of law: 2  

FINDINGS OF FACT  

1. On or about November 5, 2002, TAW and Defendant Boca Park Parcels, LLC 

entered into a lease for a property in Boca Park Phase I ("Lease"). 

2. TAW, as tenant, and Boca Park, as landlord, are parties to a lease (the "Lease") 

on premises in the Boca Park Marketplace Shopping Center (the "Shopping Center") located on 

the northeast corner of West Charleston Boulevard and South Rampart Boulevard, Las Vegas, 

Nevada, referred to in the Lease as "Boca Park Phase I." The Lease is dated November 5, 2002. 

The "Commencement Date" as defined in the Lease was September 20, 2003 and, if all Lease 

extensions are exercised by TAW, the Lease will terminate on September 30, 2033. 

3. The Lease granted TAW "an exclusive for Boca Park Phase I for a tavern and 

gaming," (the "Exclusive Use") except for any tenants currently located in the center, which 

allow gaming (i.e., Vons, Longs). 

by Defendants. Therefore, the trial focused solely on TAW's damages, if any, resulting from 
Defendants' breach of the lease and from Wahoo's operation of slot machines on its premises. 

2 	On December 5, 2014, TAW filed the instant action seeking money damages for the same 
breach of the Lease forming the basis for the declaratory judgment entered in the First Action. 
The Complaint in this action asserts two causes of action: Breach of contract and breach of the 
implied covenant of good faith and fair dealing. In the instant action, TAW is asserting rights 
and seeking a remedy against Boca Park based on the transaction out of which the First Action 
arose. TAW could have asserted its claims for breach of contract and breach of the implied 
covenant of good faith and fair dealing in the First Action but did not. On January 26, 2015, 
Boca Park moved to dismiss this case with prejudice on the grounds that TAW is prohibited from 
asserting the claims alleged in this action under the doctrines of "claim preclusion" and "claim-
splitting." The Court denied the motion on February 26, 2015. On March 6, 2015, Boca Park 
filed a Petition for Writ of Prohibition or, in the Alternative, for Writ of Mandamus ("Writ 
Petition") with the Nevada Supreme Court seeking review of the Court's order denying Boca 
Park's motion to dismiss. On May 21, 2015, the Writ Petition was denied on procedural 
grounds. The Nevada Supreme Court "was not persuaded that [Defendants had] met their 
burden to demonstrate that our extraordinary intervention is warranted." 



4. TAW's representative Sean Higgins provided the unrebutted testimony that the 

Exclusive Use was a valuable term under the Lease and was negotiated by and between TAW 

and Defendants. 

5. The Court finds that while the Exclusive Use was a valuable term, it was not 

assigned a specific value under the Lease, nor is there a liquidated damages provision if the 

Exclusive Use was breached by Defendants. 

6. Since the Commencement Date of the Lease, TAW has operated a tavern on the 

leased premises offering food, alcoholic beverages and gaming to its patrons 24 hours a day 7 

days a week. The gaming on the premises consists of 15 slot machines. 

7. The Lease commenced on September 20, 2003 and has an initial period of 10 

years, followed by four (4) options of five (5) years each. 

8. TAW has exercised the first of four options and its representatives testified that it 

intends on exercising the remaining three (3) options. 

9. The Court previously found that TAW has performed under the lease and 

Defendants have failed to show that TAW would be unable to exercise the options under the 

lease. The Lease will expire on or about September 20, 2033. 

10. On April 29, 2011, Boca Park entered into a lease (the "Wahoo's Lease") with 

Wahoo 's Fish Taco's ("Wahoo's") for premises located in Boca Park Phase I. 

11. The Wahoo's Lease allows Wahoo's to "operate slot machines from the Leased 

Property." 

12. The Wahoo's Lease provides that Defendants receive, as rent, 6% of Wahoo's 

Gross Sales. 3  

3 	This percentage of gross sales does not apply to any gaming revenues. 



1 	 13. 	The Court previously determined that Defendants breached the Lease by allowing 

	

2 	gaming at Wahoo's. 

	

3 	
14. 	Wahoo's lease is for a period of five (5) years, with two (2), five (5) year options 

	

4 	
that can be exercised at Wahoo's discretion. 4  

5 

	

6 
	 15. 	Wahoo's lease commenced on November 8, 2011, and therefore if the options are 

	

7 
	exercised Wahoo's lease will continue until November 8, 2026. . 

	

8 
	

16. 	On April 19, 2012, the Nevada Gaming Control Board approved Wahoo's 

	

9 
	

application for a restricted gaming license. 5  

	

10 	 17. 	Wahoo's began offering gaming on May 1, 2012. 

	

11 	
18. 	On April 23, 2012, TAW filed a Complaint against Boca Park in Department XIII 

12 
of this Court (the "First Action") 6  seeking a judicial declaration that Boca Park breached the 

13 

	

14 
	Lease by allowing Wahoo's to operate slot machines on its premises. A final declaratory 

	

15 
	judgment was entered in the First Action in favor of TAW on November 7, 2012. No further 

	

16 
	action was taken by TAW or Boca Park and the time to appeal or amend the judgment entered in 

	

17 	the First Action expired. 

	

18 	 19. 	TAW offered Jeremy A. Aguero ("Aguero") as an expert on the subject of TAW's 

19 
damages. Aguero has extensive experience analyzing Las Vegas' gaming markets and has an 

20 

	

21 
	expertise in gaming markets. Aguero is also an analyties professor at UNLV. 

	

22 
	 20. 	Aguero is qualified to provide expert testimony regarding the Las Vegas gaming 

	

23 
	market, gaming player's behavior and propensity to game, and the damages suffered by TAW as 

24 

	

25 	4 	Wahoo's had no gaming for the first six months of its leasehold. 

	

26 	5 	Higgins testified he learned of Defendants' breach when he saw Wahoo's on the agenda 

	

27 
	

for gaming approval. 

	

28 
	

6 	Higco, Inc. v. Boca Park Parcels, LLC, Case No. A660548. 



a result of the breach of the Exclusive Use. Aguero's testimony was limited to his field of 

expertise and assisted the Court in determining TAW's damages. 

21. Aguero testified to the importance of exclusivity or lack of competitors. 

22. Wahoo's offers gaming in Boca Park Phase 1, but it is situated approximately 600 

feet from TAW. It is clear that Wahoo's is competing against TAW for the same gaming 

customers, which decreases the value of the location for TAW and eliminates the value of the 

Exclusive Use. 

23. There are a number of other competing businesses in the general vicinity of TAW 

and Wahoo's that offer food, alcoholic beverages and gaming. 7  Defendants argue that other 

gaming locations opened in surrounding areas during the relevant time period that may have led 

to TAW's damages. While this overlooks that the Lease prohibited Wahoo's from offering 

gaming in Boca Park Phase 1, it also neglects that the other gaming locations were not "new" 

gaming locations but rather rebranding of existing gaming locations. Thus, the gaming locations 

do not represent "additional" competition to TAW. 

24. The Wahoo's Lease and the TAW Lease overlap for a period of 174 months (May 

1, 2012 to November 8, 2026) (14.5 years) allowing both TAW and Wahoo's to operate slot 

machines on their premises during that period. 

25. The fundamental purpose of the Exclusive Use provision of the Lease is to 

prevent anyone other than the pre-existing Vons (grocery store) and Longs (drug store) from 

7 	Those businesses existed prior to TAW's opening and include Calico Jack's (15 slot 
machines — located approximately one mile to the east), Dotty's #3 (15 slot machines — located 
approximately one mile to the south), Chicago Brewing Company (15 slot machines — located 
approximately one mile to the south), The Martini (15 slot machines — located approximately 
one-half mile to the south), Four Sevens Sports Bar & Restaurant (15 slot machines — located 
approximately two miles to the south), Distill (15 slot machines — located approximately two and 
one-half miles to the west), Dotty's #84 (15 slot machines — located approximately two blocks to 

•the east), The Lion's Tail (15 slot machines — located approximately one mile to the north) and 
The Pint (15 slot machines — located approximately one and one-half miles to the west). 



offering gaming in Boca Park Phase I. No other tenant should derive any revenue from gaming 

in Boca Park Phase I. It is undisputed that between July 2012 and June 2015, Wahoo's generated 

$10,452,017 in coin-in and more than $399,923 in revenue. This amounts to an average of 

$133,308 in gaming revenue per year for Wahoo. 

26. Damages have occurred to TAW as a result of the loss of their exclusive ability to 

provide gaming activities. There is a difference of opinion among the witnesses as to the 

appropriate method for evaluation and calculation of the damages. 

27. But for Defendants' breach of the lease, Wahoo's would not earn any gaming 

revenue in Boca Park Phase I. TAW argues that a measure of their damages could be all of 

Wahoo's gaming revenue, as TAW was entitled to capture all gaming revenue in Boca Park 

Phase I. Defendants contend that TAW should only be able to recover existing revenue that was 

lost to Wahoo. TAW is entitled to recover as damages revenue that TAW likely would have 

earned but-for Defendants' breach. 

28. Wahoo's gaming revenue is increasing, not decreasing. Aguero testified that 

Wahoo's increasing gaming revenue demonstrate that Wahoo's is becoming established as a 

gaming location and that customers are becoming familiar with its services. Aguero further 

testified that it is expected that a new business's revenue will stabilize within a few years of 

opening. His opinion is that Wahoo's gaming revenues and activity in the twelve-months 

preceding July 2015 are more representative of Wahoo's long-term gaming revenue then 

preceding years or an average of the years because Wahoo's business had essentially stabilized. 

The Court disagrees, and believes his alternate time period between July 2012 and June 2015 is 

more representative of Wahoo's likely future gaming performance than the "stabilized" year. 

29. Both Wahoo's and TAW have loyalty card programs supported by the common 

slot route operator, where gaming players have the ability to "log-in" to video poker machines to 

1 



gain rewards based on their level of play. When a player is logged-in, the machine tracks the 

amount of "coin-in" and "win" for that person. This type of play is "Rated Play." When a player 

does not log-in to the machine ("Unrated Play"), the amount of "coin-in" and "win" cannot be 

attributed to any one player. Between July 2012 and March 2015, Rated Play represented 56% of 

all of Plaintiff's gaming activity and 42% of Wahoo's gaming activity. 

30. Aguero analyzed Wahoo's Rated Play against persons who arc Rated Players at 

TAW. He determined that for the entire period of July 2012 to June 2015, 28.7% of Wahoo's 

Rated Play can be attributed to customers who are rated players with TAW. From July 2014 to 

June 2015, 37.1% of Wahoo's Rated Play can be attributed to customers who are rated players at 

TAW (referred to along with the 28.7% as "Shared Play"). Aguero testified that Shared Play is 

conservative because it only tracked Rated Player's Rated play. Aguero testified that to a 

reasonable degree of certainty TAW would have captured the Shared Play but-for Defendants' 

breach of the lease. His opinion was based on the fact that the Shared Play is attributable to 

TAW's known gaming players, which make up 56% of all of TAW's gaming activity. It is 

therefore reasonably certain that these players would continue to frequent TAW. Any player at 

Wahoo's would already be at Boca Park Phase I. Since the player was already in Boca Park 

Phase 1, it is likely that they would go to the only (but-for the breach) location offering gaming in 

Boca Park Phase I. His conclusion was based on his research and experience with the importance 

of location and impact of competition on gaming establishments. 

31. Aguero testified that Non-Rated and Rated players differ only in their propensity 

to gamble and the amount gambled during each visit, but that in numerous market studies he 

conducted for gaming properties, Non-Rated and Rated players otherwise have similar 

preferences and behaviors. It was therefore his expert opinion that during the period of July 2012 

to June 2015, 28.7% of Wahoo's overall gaming revenue can be attributed to TAW's customers 



and that from July 2014 to June 2015, 37.1% of Wahoo's overall gaming revenue can be 

attributed to -TAW's customers. He further concluded that the figure was conservative in light of 

the fact that some new gaming players to Boca Park Phase I would never visit TAW because 

they would have been diverted to Wahoo. 

32. Defendants' expert Michael Rosten ("Rosten") opined that gaming revenue 

derived for common loyalty card users cannot be used to determine those Wahoo's gaming 

players that would have otherwise patronized TAW. The Court disagrees. The evidence 

introduced by TAW demonstrates that the Shared Play comes from gaming players that were 

already customers of TAW and that were already within close proximity of TAW, 600 feet. 

Aguero testified that his research and gaming studies show that TAW's customers would have 

played at TAW but for the existence of Wahoo's and Defendants submit no evidence of the 

contrary. Aguero's testimony establishes that non-Rated Players exhibit the same behavior as 

Rated Players and therefore substantial evidence exists that TAW's Non-Rated players would 

have contributed a similar amount of gaming revenue to Wahoo, as TAW's Rated Players. 

33. Defendants suggest that some of TAW's customers may have preferred Wahoo's 

or its cuisine. This position is fundamentally flawed and a customer's preference for Wahoo's or 

its cuisine is irrelevant. Had Defendants not breached the exclusivity provision of the lease, 

customers would not have had the option to visit Wahoo's, making the preference irrelevant. 

34. Defendants also argue that TAW impermissibly includes those players who 

contributed less than 15% of their coin-in to TAW or Wahoo. This position is flawed. As 

testified to by Aguero, the method employed by TAW captures all of Plaintiffs Rated customers 

who contributed to Wahoo's Rated gaming revenue. It is irrelevant whether that contribution was 

evenly split between TAW and Wahoo's or disparately contributed. What is relevant is that the 



1 	person is a known customer to TAW. Defendants method is flawed in that it excludes significant 

players who would have almost certainly played at TAW but for the existence of Wahoo. 8  

35. Defendants also contend that many of TA W's Rated Players, who were also 

Wahoo's Rated Players, did not decrease the number of visits they made to TAW after Wahoo's 

opened. Once again, Defendants argument is misplaced. The relevant question is whether those 

players gamed at Wahoo's and they undeniably did. Defendants analysis considers number of 

visits and not volume of play, or where those players would have contributed the coin-in to 

TAW, as opposed to Wahoo's. 

36. TALW's claimed damages are based on an opinion rendered by its expert, Jeremy 

Aguero. The essence of Aguero's opinion is that after Wahoo's began operating slot machines, 

some customers of TAW played those slot machines resulting in lost revenue to TAW. 9  

37. While evidence was presented indicating that there was overlap of customers of 

TAW and Wahoo's that played slot machines at both locations, there was no evidence to suggest 

a correlation between play by those customers at Wahoo's and a loss of gaming revenue to 

TAW. 

8 Defendants classify 33 people as "Wahoo's customers" and removed them from the 
analysis. Those 33 customers contributed $41,205 in coin-in to TAW during the same period, 
with certain players contributing thousands in coin-in to TAW. Not only would none of the 
revenue been earned by Wahoo's but for the breach, but the evidence shows that those players 
were willing and likely to contribute the coin-in to TAW. Defendants exclude 65 Wahoo's Rated 
Players that they contend are "Minor Customer of Wahoo's." Those 65 customers contributed 
$97,820 in coin-in to Wahoo. Certain of those customers made as many as 51 visits to Wahoo. 
To exclude this group of individuals from the analysis ignores that many are not "minor" 
customers of Wahoo, that they would not have had the opportunity to be customer "but-for" the 
breach of contract, and that given their level of play at TAW, it is a near certainty that the players 
would have contributed the coin-in to TAW. 

9 	Higgins testified that given the bargained for exclusivity he believed the appropriate 
method of calculation of TAW's damages would be all of the gaming revenue earned by Wahoo. 
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38. TAW's calculation of alleged damages in this action is based on a finding by its 

expert that 28.7% to 37.1% of Wahoo's gaming customers were also gaming customers of TAW 

and would have wagered exactly the same amount of money in TAW's slot machines that they 

wagered in Wahoo's slot machines if Wahoo's did not offer gaming. 

39. TAW's expert's opinion of damages is supported by actual facts and is based on 

assumptions that are reliable. 

40. The Court finds that substantial evidence supports Aguero's conclusion that 

28.7% of Wahoo's overall gaming revenue can be attributed to Plaintiff's customers or 

customers that otherwise would have gamed at Plaintiff but for the existence of Wahoo. The 

Court further finds that Wahoo's appropriate gaming level is the period between July 2012 to 

June 2015, as opposed to an average across the "stabilized" year. Therefore, Plaintiff's yearly 

damages are $38,314 per year. 

41. Plaintiff's yearly damages are $38,314 per year through the end of the last option 

period of Wahoo's. 1°  That total is $499,997.70 after taking into consideration the deduction of 

10% for the slot route operator's fees. 

42. The Court made inquiry of Defendant's expert as to the disagreement between the 

experts and his stated methodology for calculating the discount rate to be applied to the award, 

43. The Court finds Aguerro's opinion" related to the set off of the discount rate 

against the growth rate is more appropriate in determining the present value of TAW's damages. 

10 	The Court does not award damages beyond the term of the Wahoo's lease (14.5 years) as 
Defendant's entering into a new lease violating the exclusivity provision would be a new and 
separately actionable breach. 

Aguero testified that based on the industry, as established by expert testimony, a more 
appropriate discount figure would be the Nevada Safe Interest Rate, which reflects the time- 
value of money and that the evidence shows that Plaintiff's growth rate will at least likely equal 
the discount rate. Thus, he opines the discount rate should equal 0%. 



44. 	If any findings of fact are properly conclusions of law, they shall be treated as if 

appropriately identified and designated. 

CONCLUSIONS OF LAW 

1. While damages need not be ascertained with "mathematical exactitude," there still 

must be a basis for determining reasonably accurate damages 

2. The appropriate measure of damages for breach of a covenant against competition 

in a commercial lease is the difference in the value between the leasehold with the covenant 

unbroken and broken. 

3. The evidence presented in this action is sufficient to enable the Court to ascertain 

with a reasonable degree of certainty the damages that have been sustained as a result of Boca 

Park's breach of the Lease. 

4. Plaintiff's total damages are $499,997.70. 

5. If any Conclusion of Law is properly a Finding of Fact, they shall be treated as if 

appropriately identified and designated. 

JUDGMENT  

Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby 

ORDERED, ADJUDGED AND DECREED that judgment shall be and the same is 

entered herein in favor of Plaintiff HIGCO, INC. and against Defendant BOCA PARK 

MARKETPLACE SYNDICATIONS GROUP, LLC in the amount of FOUR HUNDRED 

NINETY NINE THOUSAND NINE HUNDRED NINETY SEVEN AND 70/100 DOLLARS 

($499,997.70) plus pre- and post-judgment interest. 

DATED and DONE this 2'd  day of August, 2016. 



I 
	

Certificate of Service  

2 	1 hereby certify that on or about the date tiled, this document was served on the parties 

3 	
identified on Wiznet's e-service list, a copy of this Order was placed in the attorney's folder on 

4 
the 1 st  Floor of the RJC or mailed to the proper party as follows: 

5 

6 
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IN WITNESS WHEREOF, the parties hereto have executed this Lease the day and year first set forth above„ 

"TENANT" "LAN LORD" 

BOCA PAR PARCELS, LLC 
a. NevadalimifrO. ii tito!): company 

// 	I 	'... 	i  t:'' / 	I / 

	

, 	. 	: ., 	,., 	
,f 

	

.!...i . 	! 

	

;1 	! ,.....k. 

o 5  
a Nevada...corporation 

By 
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GUARANTY 

GUARANTY OF LEASE dated 	 , 	 by and between Boca Park Parcels, 
I IC a Nevada limited liability company', as Landlord, and Higco, Inc,, a Nevada corporation, as Tenant, 

FOR, VALUABLE CONSIDERATION, receipt of which is ht,Teby acknowlc,xdged, the undersigned 
Guarantor hereby unconditionally and irrevocably guarantees the full and faithful performance by Tenant of all the 
terms, covenants and conditions of the above-referenced Lease, This Guaranty shall remain in full force arid effect 
regardless of any amendment, modification, extension, compromise or release of any term, covenant or condition of 
the Lease or of any party, assignee or subtenant thereto, as, the case may be„ 

The undersigned agrees to indemnify Landlord against any and all liability, loss„ costs, charges„ 
penalties, obligations, expenses, attorneys' fees, litigation, judgments, damages, claims and demands of any 'kind 
whatsoever in connection with, arisirw out of or v reason of the assertion by Tenant of any defense to its obligations 
under the Lease or the assertion by Guarantor of any defense to its obligations hereunder, Guarantor waives any right 
or claim or rights to cause a marshalling of Tenant's assets or to proceed against Guarantor or Tenant or any security 
for the Lease or this GU3rarity in any particular order and Guarantor agrees that any payments or performance required 
to be made hereunder shall become due upon demand in accordance with the terms hereof immediately upon the 
happening of a default under the Lease, whether or not Guarantor has been given notice of such default, and Guarantor 
hereby expres-sly waives and relinqui,shes all rights and remedies accorded hy applicable law to guarantors, including, 
but not limited to, notice of dernand, notice of default, any failtue to pursue Tenant or its property, any defense arising 
out of the absence, impairment or ioss of any right of reimbursement or subrogation and any defense arising by reason 
of any defense of Tenant or by reason of the cessation of the liability of Tenant or any defense by reason of the assertion 
by Landlord against Tenant of any of the riv,hts or remedies reserved to Landlord pursuant to the prm - isions of the Lease, 
or by reason of summary or other proceedings against Tenant, 

No delay on Landlord's part in exercis1w2 any right, power or privilege under this Guaranty or any 
other document executed in cormection herewith shall operate as a waiver of any such privilege, power or right, 

Guarantor agrees that any judgment rendered auainst Tenant for monies Or performance due Landlord 
shall in every and -all respects bind trid be conclusive against Guarantor to the same extent as if Guarantor had appeared 

ariy sLich proceedings -and judgment therein had been rendered against Guarantor. Guarantor agrees that Landlord 
may seek 2ny and all damages and'or remedies from Guarantor diretly 'without fits( having to seek damages and Or 
remedies from -Fermat 

Guarantor subordinates to Tenant's obligations to Landlord all indebtedness of Tenant to Guarantor, 
wiwther now existing or hereafter contracted, whether direct or indirect, contingent or determined, With respect to any 
such indebtedness of Tenant to Guarantor, Guarantor further agrees to make no claim therefor until any and all 
obligations of Tenant to Landlord shall have been discharged in full and Guarantor further covenants and agrees not 
to assign all or any part of such indebtedness while this Guaranty remains- in effect. 

'The terms, .covenants and conditions contained in this Guaranty shall inure -to the benefit; of -0'1 
successors and assigns of Landlord. 

If any tem co'S/ enant or condition of this Guaranty, or any application, thereof, should be held by a 
court of competent juriSdiction to be invalid, void or unenforceable, all terms, covenants and conditions of this Guaranty, 
and all applications thereof not held invalid, void or unenforceable shall continue in full force and, effect and shall in 
no way be affected, impaired or invalidated thereby+ 

In this Guaranty, whenever the context so requireS 1  tht masculine gender includes the feminine and:or 
neuter, and the singular number in.cludes the plural_ 
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Keviefliggins 

Sean Iliggins 

G. Niticliael 'Higgins 

This Guaranty shall be construed in accordance with its intent and without regard to any 
presumption or other rule requiring construction against the party causing the same to be drafted, 

The laws of the State of Nevada. shall govern the validity, construction, performance and 
eirect of this Guaranty, The venue for any disagreement dispute or litigation shall be the State of Nevada, 
C'eun A. of Click and (ii of Las 

Should Guarantor consisl of more:than one person or entity, then, i up such event, all such 
[vrsoos a:lid entities shad be jointly ;.:Ind severally liable as Guarantor hereunder, In any action brought by 

1 d[ord 	ii:lirorce ilt”, of its righis under or arising front tins Guaranty, 1,,,andlord shall be entitled to 
ro26vc i 'a .:Ists and icgal cxpeoses including relsonable attorneys' fees, whether such action is prosecuted 
.to) judgment or not, If Landlord shall eagage the services of any attorney for the purpose of collecting any 
t ', Li1 dtic from. Tena n having first givcn Tenant five (5) days' notice of its intention so to do, Tenani sh aH  
pay the reasonable lees of such attorney for his services regardless of the fact that no legal proceeding or 
action may have been tiled or copunenced, 

Dated this • ay of 	 2002. 

"GUARANTORS" 
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EXHIBIT Al 

LEGAL DESCIUPTION OF CENTER 

See Attached 
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iil. ., 	. .d. , 	- • 

. . , 	• . If . 
SW 

-CONSULTING ENGINEERS. * PLANNERS * sLrzvEvorzs 
PROVIDING. QUALITY PROFESSIONAL 

SERVICES SINCE 1960 
a 

W.O. 5334-1 
OCTOBER 15 1  1998 
BY: TZ IARR 
P.R. BY: A...a 
PAGE OF 2 

5/27/95 
P.z!..-71- St20: 2/03/0 .0 

EXPLANATION!' 
THIS LEGAL DZSCRIB.SS A 'PARCEL OF Lk\ID GEZ4FAALLY LOCATED 
NORTHEAST ERLYOF R.k.‘.01PLST BOULEVA.RD ILND CiLkaLESTON BOULEVARD . 

L',EGA:c !DESCRIPTION- 
P RAZE 

BEING A PORTION OF LOT .1. B LOC K1 OF THAT COt ,.04.1, 
ni"Cti, 	AS, 

ROLL:LTA SUBDIVISION. 
"PE:C.:COLE. RANCI-1: TOWN CENTER:" ON FILE IN T.HE OFFICE OF 

THE COUNTY RECORDER, CLARK COUNTY, NEVADA., I BOOK 86 OF PLATS :. 
23, 'LOCATED WITHIN TH1E. SOUTH F:.aLF.: ("S 1/.2) OF SECTION 32 1  

TOWNSHI F..' 20 SOCITri t  P.;12krGE 60 EAST, 	D 	ciTY OF LAS VEGAS, 
cL.2k3K COUNTY, tiFAVADA, MORE. PARTICULARLY DESCRIBED P.S FOLLOWS: 

Pt.71.‘ 	A-G02 

COte.24.7NCING AT THE WEST S I XT. E ENT. H SECTION COP.44 .ER OF SAID SECTION.  
.3.2, 13 EI.NG ON THE CE.NTERLINE OF P,AM?ART BOULEVARD; THENCE NORTH, 
.0033 1 .3:9” WEST, .ALO 	T 	C E: NT E, al-LI NE -0 F SAID FA12,F3.l: BOULEV?aD /  
119.00 	FEZT.', 	-1.:Ea4.410E: NORTH_ 8 3' 2 6' 21" EAST, 	DEPA,,TING SAID 
CENTERLINE, 56.00 FEET TO THE 'EASTERLY RIGHT -0:7-WA'f. OF SAID 
RiiViPART BOULEVARD /  SME BEING THE _POINT OF GINNING; 

THENCE ALONG SAID EASTERLY RT.GHT-OF-WAY, THE FOLLOWING COURSES: 
NORTH OV33' 33" WEST, 124106 FEET; THENCE NORTH 07*45 1 20" EAST, 
60 . 83 FEET; THENCE NORTH 01 '3 42' 24' WEST, 81.44 FEET; THEJNCE 
NORTH 1544'35" WEST, 41.23 FEET; THENCE NORTH C1*42 1  24" WEST, 
lig .57 FEET; TH7r:NCE NORTH C0 3 33' 39 11  WEST, 457.05 FEET TO THE 
BEGINNING OF A CURVE, CONCAVE SOUTHEASTERLY HAVING A PADIUS OF 
1650 .00 FEET; VIDICE NORTHEASTER:4Y /  547.43 FEET ALONG SAID 
RIGHT-O•-WAY PuND SAID CURn VrEROUGH A CENTRAL litI4GLE Or 
1900' 36"; THENCE SOUTH 71 ° 33' 03" EAST, DEPAATING SAID EASTERLY 
RIGHT-OF-WAY, 15.00 FEET; THENCE. 72 3 31 1 30" EAST, 200.04 FEET; 
THENCE SOUTEI 04 3 29'51" EAST, 151487 FEET; THENCE NORTH 6926'21" 
EAZT, 681.46 FEET; THENCE SOUTH C0 3 24'22" EAST, i31.3 	FEET; 
THENCE NORTH 89'1 26' 21" EAST, 73 2.85  FEET; THENCE SOUTH 00*19f 57" 

EAST, 530 .10 FEET; THENCE NORTH 89 4 40'03" EAST, 125400 FEET TO 
THE WESTERLY' RIGHT-OE'-WAY OF fiERIALC40 LANE; THENCE SOUTH 
00'19' 57' EAST, ALONG SAID WESTERLY RiGHT.-0E-WA't, 541.00 FEET TO 

2727 SCU TH pAiNeow souuvAno  LAS VEGi!lkS, NEVADA 8914o-5148 
TEL (7c2) a73-75.1 FAX. 362-2597 



LEGAL DESCRIvrioN CONTINUED 
147.0.5334•1 
10/15/98 
PAGE: 2 0? 2 
R.WISED: 5/27/99 
ItIVISM: 2/03/00 

THE BEGINNING OT A CURVE CONCAVE NORTH'egaSTERLY RAVING A •ADius 
OF 54 .00 FEET; THENCE SOUT8nSTERLX, 84.82 FEET ALONG. SAID CURVE 
THROUGH A CENTRAL ANGLE OF 9000' 00" TO THE NORTKE_PIA RIGHT-OF- 
WA( OF CHARLEMON BOULEVAaTh THENCE SOUTH 89'40'03" WEST, ALONG. 
SAID NORtiERLY RIGHT-OT -WAY, 559.98 FEET; THENCE SUTH-  89 ° 26'21" 
VEST, CONTINUING ALONG SAID NORTHERLY RIGHT-OF-WAY, 121542 FEET 
TO THE BEGINNING OF A CURVE CONCAVE NORTHEAST8RLY liPO4NG ]k 
RADIUS OF 54.00 FEET; 'TiaNCE NORTHW,ESTERLY, 84.82 FEET ALONG 
SAID :CURVE THROtrGR A CENTRAL ANGLE OF 90*00 1 00 °  TO 	POINT OF 
BEGINNING, R5 SHOWN ON T HZ. "EXHIBIT TO ACCOMPANY LEGAL 
DnCRIPT ION" ATTACHED HERETO -AND MADE A PART HEREOF* 

CONTAINING-  51.11 ACRES, MORE OR LESS, AS DETERMINED BY COMPUTER 
1442T-'400S0 

BAS IS OF BaARI:141.1 .. 
NORTH 00*33'33" WEST, B.EING THE. &FARM; ON 1.14E CENTERLINE OF 
PAM'? 	8aLEVARD, AS SHOWN Ott TEAT CERTAIN PARCEL VA? ON FILE 
IN t14, OFFICE OF THE COUNTY RECORDER, CLARK COUNTY, NEVADA, I>.; 
FILE 82 OF PARCEL M? ?S, AT PAGE 11 . 

NOTE THIS LEGAL DESCRIPTION IS ••OVID•O A$ A CONV1:14IENCE AND IS 
NOT INTENDED FOR THE PURPOSE OF sunIvi DING .1.1 .*L.ND NOT IN 
CONFORMANCE W:TE NEiVADA REVISED STATUTES* 

END OF DESCRI PT TM 
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Page I 

Pro ect: 5334srvy 
Lot }lap Check 

Thu 	
19:52 2000 

WI* 'ow 	 'ommr 41.. We* Widd. iMur 	 WOO 4mdf 111 	4ima, 	.. 	 401.1„ 	 ,pqr 	v.* Mak vmmi 	411.1s 	 ,ft4w 	Sm.4. 'mom, 4100; 4100 ,

• 

Lot name*, PHASE1NEW 

East: 17690.35 
Length: 124.06 

East: 17689,14 
Length: 60483 

East: 176•7.34 
Length: 81.44 

East: 17694.92 
Length: 41.23 

East: 17683.7:1 
Length: 118.57 

East: 17680.20 
Length: 457.05 

East: 17675473 
Radius: 1650,00 

Tangent: 276.26 
Course: N 08-56-39 E 

Course Out: N 71-33-03 W 
East: 19325,65 
East: 17760.45 

Length: 15.00 
East: 17774.68 

Length: 200004 
East: 17955.59 

Length: 151.87 
East: 17977.50 

Length: 651,45 
East: 18658.93 

Length: 131433 
East: 18659486 

Length: 782.86•  
East: 19442,68 

Length: 530,10 
East: 19445.76 

Length: 125400 
East: 19570476 

Length: 541.00 
East: 19573,090 

Radius: 54.00 
Tangent: 54.00 
Course: S 44-40-03 W 

çq 	Course Out: S 00-19-57 E 
East: 19519,90 
East: 19520421 

Length: 559,93 
East: 18960.24 

Length: 1215,42 
East: 17744.88 

Radius: 54,00 

North: 16123,•8 
Line Course: N 00-33-39 W 

North: 16247.33 
Line Course: N 07-45-20 E 

North: 16307,60 
Line Course: N 01-42-24 W 

North: 16339401 
Line Course: N 15-44-35 W 

North: 16428.69 
Line Course: N 01-42-24 

North: 16547.21 
LIne Course: N 00-33-39 W 

North: 17004,24 
Curve Length: 547.45 

Delta: 19-00-36 
Chord: 544.94 

Course In 11 89-26-21 
R? North: 17020.39 
End North: 17542.55 

Line Course: S 71-33-03 E 
North: 17537081 

Line Course: S 72-37-30 E 
North: 17473.07 

Line Course: S 04-29-51 E 
North: 17326,67 

Line Course: N 89-26-21 E 
North: 17333.14 

Line Course: S 00-24-22 E 
North: 17201,96 

Line Course: N 89-26-21 E 
North: 17209,62 

Line Course: S 400-19-57 E 
North: 16679•53 

Line Course: N 89-40-03 E 
North: 16680,26 

Line Course: S 00-19-57 E 
North: 16139.27 

Curve Length: 84.82 
Delta: 90-00-00 
Chord: 76,37 

Course In: S 89-40-03 
RP North: 16138.95 
End Uorth: 16084.95 

Line Course: S 89-40-03 W 
North: 16081470 

Line Course: S 89-26-21 W 
North: 16069 81 

Curve Length: 84.82 



Page 2 
- 4 : 

. 	 " 	 .... 

4.(1. 

Project: 5334sr 
Lot "'lap Check 

Delta: 9O-4)0-00 
Chord: 76,37 

Course In: ti 00-433*-39 Tol 
RP North: 16123.80 
End North: 16123.28 

Thu Feb 03 10,t5e;Sil:2000- 

.Tangent:*54,00 
Course: N 45*-334-39 W 

Course Out: S 89-P26-21W 
East: 17744.35 
East: 17690,35 

	

Perimeter: 6534.39 	Area: 2,226,298.754 scleft. 51.109 acres 

Mapcheck Closure 	(Uses listed courses, radii, and deltas) 
Error Closure: 0.0• 	 Course: S 50-22-28 E 

	

Error North: ft-0.001 	 East: O.001 ' 
Precision 1: 3/5571022,19 



EXHIBIT A-1  

SITE PLAN 

See Attached 
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13uilding ikrea 
Building Size 

9,240 gsf 
120' x 77° 

Tenant I 
Tenattt 2. 

 
 

Tenant 3 
Tcrant 4 

Total Roth, 
Common 

57W-- x 77' 
171 x 50' 
25'x77 
25 4 x 77' 

4,390 sf 
85• sf 

1,925 si 
!,906 sf 

9,071 sf 
169s 

9,240 sf 
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Building Ittformation 

1114rem 	 in Marx" ottri No Coolitourtic4 of Ow lotolagarty- ficirjci, 
it*,1 i.wr  mic,..7tt tnJ ito b1 Prvbrinsty arid Sul4"..-1 	.ito dish vs 

Boca Park I PERLMAN ARCHITECTS. INC, 
2230 CORPORtvTE CIRCLE, SUITE 200 

HENCICRSON. NEvADA 699374 
702.9Rtl, WO 7021132 2222 Pgx 

01:04VW:11 	,$47.1..44 m..10.11 'ArTc. 

Triple Five Nevada Del". Cow. 
Las Vegas Ncvada 102.242-0937 

scat•: 1 m 
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EXHIBIT B 

COMMENCEMENT DATE 

Sean T. Higgins 
Higco, 
10273 Garden Glen Lane. 
Las Vegas, Nevada 89135 

Re: 
	

Three .Angry Wives — Boca Park Ni.arkelplace 
Commencement .Date Memorwithon 

Dear Mt. Higgins.: 

The-commenement date of that Lease dated as .  :0 
t A.C5 

!ZOO 	 by and between Boca :Park 
Parcels, L,LC. a Nevada limited liability companyi, as Landlord, and Higco, Inc,, a Nevada corporation, as Tenant. was 
the 	 of 
	

200 • 

"LANDLOR.D"• 

BOCA PARK PARCELS, LLC 
a Nevada limited liability company 

rderrererdmrdx,  ,,,,,, 

John NI McCall 
Manager„ Corporate Counsel. 
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reason of any subsequent change, modification or alteration in said Approved Plans and specifications made at the 
request of Tenant shall be at the sole cost and expense. of Tenant,. and Landlord shall have the right to demand immediate 
payment for such change, modification or alteration prior to Landlord's performance of any work in the Leased Property 
to the extent that such request affects the work Landlord is to perform hereunder. No such changes, modifications or 
alterations in said Approved Plans and specifications can be made %vithout the written consult of Landlord after the 
written request thereof by Tenant. No part 0( the cost of any trade fixture or personal property for Tenant shall be 
payable by Landlord. 

The fact that Tenant may enter into possession of the Leased Property prior to the actual compl6on 
of the building for the purpose of installing trade fixtures and eluipment shall not be deemed an acceptance by Tenant 
of corripletion by the Landlord until actual completion shall have taken place; provided, however, in such event, Tenant 
shall hold Landlord harmless and indemnify Landlord for any loss or damage to Tenant's fixtures, equipment and 
merchandise and for injury to any person. 

Where the Approved Plans and specifications are in conflict with this Exhibit C, the provisions of this 
Exhibit C shall prevail, 

WORK DONE BY 1.1,A.NTILORD AT LANDLORD'S EX.! ENSE 

Landlord shall deliver to Tenant . the Leased. Property as agreed .upon in this Exhibit C Landlord' .s 'Work') 
which. sball 

A. 	STRUcTuR 

Th.e budding shall be of steel frarne,.reinforced concrete, niasoury., wood, or 
bearing wail .or any combination construction designed in accordance with governing 
building, codes. 

filiitgrior_AWi: The exterior Walk ShAli be or masonry or such, other material or materials 
as selected by Landlord's architect or agent, 

3 	 ht Clear height bemeen floor slab and Tenant's ceiling stall be no ,  less than nine 
feet (9') and, no lower than the top of any window frame %  and shall otherwise be governed 
by structural design, 

4, 	,rJ,..,_70iLstatg_tiart: Floors shall be. of concrete slab o grade.. smooth finish, inclu' 
restroortt 

5 	gal: The roof shall be composition gravel, tile or as otherwise specified h> Iind1uid 1 s 
architect or a,gent. 

6, 	elli1g5: Finished ceilingin restrooms, suspended t-bar acoustical ceiling over balance of 
ct.iting area, including ceiling as required by code in the Litchert. 

7a 	Insulation: Landlord shall furnish all insulation for walls and ceilin 

Si 	sin 	Landlord shall provide the wood frame, metal frame or masonry fire wall, 
as required by code, separating the leased suites within the an building,. Landlord shall 
also provide standard dryw,ull unpainted and ready for tenant's decor, and insulation, as 

N 13 	Park Pad J\higcolicase-5:_doc- 
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required by code, for such demisinv. walls. Landlord shall a!so install an interior partition 
of up to eighty (80) linear feet, not including restroom walls, separating the storage and 
kitchen area from the sales area. 

9. Exits shall be in accordance with governing codes, however., the exact location shall 
bedetermined after reviewing Tenant's Interior Plans. 

10. ore Dirnew;iot Interior stores shall be measured from center line to 
center line of party v.fatis; exterior stores shall be measured fonti center line of party walls 
to outside face of exterior walls, Depth shall be measured from outside face of exterior walls 
and window mullions, 

1 1, 	Door Frames Exterior door fram.es will be hollow metal construction or as otherwise 
specified by Landlord's architect or agent. 

Ll_nt2.1:5! Exterior service doors will be hollow metal, which shall generally be located at the 
rear of the Leased Property_ 

13. 	ra 
	

Landlord reserves ,  the ri :glit to require a 1 2 neutral strip between .stores, 
centered cul the line defining Leased -Prope 

B.. 	STORE FRONTS 

31,0: 	agrt.,N.ed upon by :the Landlord and Tenant. 

C. 	UTILmEs 

WgcLATEl  Sewer: Landlord will furnish to designated points in the Leased Property?, as 
determined by the Approved Plans, water and sewer serice as required for two restrooms 
with three (3,) Stalls each arid to all dc.signattA points for 'Tenant's har per Approved Plans. 
All installation beyond these facilities shall not be part of the Landlord's responsibility. 
Landlord may instal.1, aC Tenant's expense, a check, sub or flow meter, as applicable, to 
monitor Tenant's water usat.ze at the Leased Proper _ty. 

(332_2 As 	Landlord ihall ithtall, at Tenant's expense one (I) pre-cast - pe exterior (zrease 
inteR..eptor(s) sized per requirements of applicable codes and in accordance vvith the size of 
Tenant's restaurant at location 1esi.e2,mited by Landlord's. Tenant, however, shall maintain 
said grease Interceptors arid Landlord shall have no liability for said grease interceptor. 

,3 	Ga.S',' Landlord shall instal,: and furnisIi. such utility to designated points in tbe Leased. 
Property per. the A.pproved Plans. Cost of the ga:s- meter shall be Tenant's responsibility 
based upon Tena.nt's credit: with the gas company. 

4. Landlord wi:11. furnish partel.s, as well as, sufficient. contluit and livirin.g to the 
Leased .Property to a maximum 600 amp, .meter socket, Any and all fixtures, .panel„ breakers 

egilipinent and the distribution of electrical service throughout the Leased Property., in 
accordance with the rautualty Approved Plans and specifications., shall be Landlord's 
responsibility at :Landlorcl's expense. Landlord shall also provide forty five ( .45) light 
.fixtures capped at a maximum of SI 20,00 per light up to filty (50) wall or ceiline outlets 
and four (4) telephone boxes. 

5. elt, ort. anicAtig: Landlord shall furnish a conduit and wiring for telephone, data 
and cable to designated points in the Leased Property per the Approved Plans. All conduit 
systems and wiring from the telephone, data and cable throughout the Leased Property shall 

N',Boca Park: P2d . 	 Execution 'Versioo 
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be undertaken by Landlord at Latkilord s expense, 

ic..41.11„v: Landlord shall provide all j-boxes and other equipment necessary for the 
installation of Tenant's signal4e on three (3) sides of the building facia, at Landlord's sole 
cost and expense, per Tenant's mutually approved Signage Plan, Landlord sball provide 
signage criteria from Perlman Architects who handles the approvals. 

7. 	ILVAC Landlord will furnish Tenant with air conditioning unit(i) at the rate of one (1) ton 
for every 200 square feet of floor space. Tht-7.1-1\frAC mit(s) will be placed on the roof, with 
a plenum duct into the Leased Property. All wiring and distribution of the HVAC, in• 

accordance with the Approved Plans and specifications shall be undertaken by Landlord, 
at Landlord's expense. 

FIRE, SPRINK ERS 

Landlord will furnish fire sprinklers as required for the building shell only 

F. 	RESTROOMS 

Landlord shalt furnish_ two (2) restrooms, located per Tenant's Interior Plan„ The men's' room shall 
contain: one (1) water closet, partitioned with a door, two (2) urinals, two (2) lioticold„ water sinks, 
exhaust Cu light switch and fixture, and one mitTor, The women's room shall contain: three (3) water 
closets, partitioned with doors; VW(' CektilOt water sinks, exhaust fan, light switch and fixture and one 
mirror Such restrooms shall meet the requirements of the ,Americans with Disabilities Act. Landlord 
shall be responsible for the ',4; - ater and sewer connection fees associated with said restroom, 

F. 	ROUGH P NI MG 

Landlord shall provide one (1) mop sittk,. ei2ht. (8) flood draini, per Approved Plans.. 

G, 	S: All required buildin.2 permits and lees to build the building shall be Landiordts 
responsibility, however. the Certificate of Occupancy and permits and fees for Tenant's Work shall be paid by Tenant,: 

H. 	TENANT .IMPROVEMENT sALLOWANCE: 

Landlord shall, in addition to ai I work contemplated by this Section 1 of Exhibit C, also provide 
Tenant with an allowance of ten dollars ($10_00) per square foot of the Leased Property, which may be used 
for additional tenant improvements on the Leased Property. Landlord shall pay this allowance to tenant thirty 
days following Tenant's opening of the. business to the public upon_ invoiceupon the Commencement Date 
of the I, ease. 

IL 	WORK DONE AT" TENANTS EXPENSE 

AI1 ‘0-vork provided tot in the plans and specifications, as mutually agreed upon by Landlord and 
Tenant that is not specifically set forth as "Landlord's Work" in Section of this Exhibit C ("Tenant's Work."), All 
Tenant's Work shall be in fun compliance with any and all applicable Cederal, state or kcal laws, ordinances, regulations 
and rules,. Tenant's Work shall include, without limitation. the cost of any architectural, permitting or engineering 
services or expenses required for any work beyond Landiord's Work and the following; 

A. 	Electri 
	

Tient: All meters, electric fixtures liuhting fixtures), equipment, except 
as provided in Section I (C) above, "Work Done by Landlord " 

Gas Connections: The cost of all gas meters. 

N','410,c-a Park Pad 
	

Execution Version 
C-4 



c, 	Wa 	n 	ior The Cost of all 1Nater, check, sub or flow meters or valves, whichever is 
applicable, and any plumbing distribution throughout the Leased Property. 

D. W411$:  All interior partitions and curtain walls within tlw Leased Property, except as set forth in 
Section I, 

E. .Fu 	 . kru: All store fixtures„ cases, wood .1) neling, cornices, etc, 

F.  : 	show window fin.  ish floom, show .Window backgrounds., 
• ShOW Window lighting fixtures .,;ind 	win.dow-  doors, 

G. 	Fl 'it 5 or intislitly 	.floor coverings or -  finishes, in hiding any .additional preparation of 
floor slab for vinyl, tile or any special or other floor treatment. 

BIAL: intentionally omitted. 

jjrm tems et- All alarm systems or other protective devices including any special wiring 
required for such devices, 

J, •Plumbing: An extra plumbing. either roughing in or fixtures required for Tenant's special 
needs not included in the Approved Plans. 

K. yc 
ventilation,. 

Any required ventilation and related equipment including Show window 

tentiomilly Omitted. 

1\1 izirm! An specia1 ecuipment such as conveyors, elevators,. escaiators, dumb waiters, etc„ 
including installation and connection. 

r•or Int 	)i.r. t - ,LfSa e Stations. Intentionally omitted. 

a wer: All sewer hookups, tisat2e and service charges shall be paid by Tenant. 

P. or Fr Any alterations to the standard storefront, except as provided for in Section 1, must bc 
approved by Landlord or Landlord's architect, and Tenant shall bear all additional costs, 

: Intentionally omitted. 

,R1291:  Tenant and:or Tenant's contractor shall not penetrate the to or •of the Leased Property N,vithout 
the prior written approval of Landlord. Any peneiration of the roof must be sealed by the original 
roofing contractor, at Tenant's expenst. 

S.1-jiu3 	Ail Tire sprinkler 1N -ark, beyond the fire sprinkler work for the building shell pertbrrned 
by Landlord pursuant to Section I( D) above, required by government code and requirements due to 
Tenant's interior or exterior design. 

T. 	 .Any other wiring and connections required by Tenant, except as provided by Landlord. 
pursuant to Section 1 above. 

Restri  Intentionally omittel 

V, Dzaidl: Other than as specifically prosided in Section 1, including all painting and staining. 

1 .Par .14 Pad Illigcolcase-5A10 , Q Execution Version 
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W, 	 intentionally omitted, 

Othe.l7:  Any other work required by Tenant not covered herein., 
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EXHIBIT •D 

RULES AND REGULATIONS 

Tenant agrees as follows: 

I. 	All loading and unloading of goods shall be done only at such times, in the areas, and through the 
entrances designated for such purposes by Landlord. 

'rile delivery or shipping of merchandise, supplies and fixtures to and from the Leased Property shall be 
subject to such rules and regulations as, in the judgment of Landlord, are necessary for the proper operation of the 
Leased Property or the Center, 

3. No radio or television or other similar device 5 hall be installed within the Leased Property such that it 
can be heard or seen outside the Leased Property W it hit first obtaining in each instance Landlord's consent in writing, 
No aerial shall be erected on the roof or exterior walls of the Leased Property or in the Center, viithout in each instance, 
the written consent of Landlord ;:trid the installation of such _aerial shall be by the roofing contractor that installed the 
roof Any aerial so installed without such written consent shall be subject to removal without notice at any time at 
Tenant's expense of removal, repair to the roof and restoration of the roof warranty. 

4. Tenant shall not, without the written consent of Landlord first had and obtained, use in or about the 
Leased Property any advertising or promotional media such as search lights, loud speakers, phonographs, or other 
similar visual or audio media which. can be seen or heard outside the Leased Property, 

.5, 	Tenant shall keep (he Leased Property at a temperature sufficiently high to prevent freezing 	water in 
pipes and fixtures, 

6 	The exterior areas immediateiy adjoining the Leased Property shall be kept dean and free from dirt and 
rubbish by Tenant to the satisfaction of [ andlord„ and 'renant shall not place or permit any obstructions or merchandise 
in such areas. 

7. Tenant and Tenant's employees shall park their ears only in t1i0,5e parking areas designa ed If that 
purpose by L.andlord. Tenant shall. :furnish Landlord with automobile license numbers' .assigned to Tenant's car or cars, 
and cars of Tenant's employees, within live (5) days -arta taking possession of the Leased Property and shall thereafter 
notiCy Landlord of any changes within live (5) days after such charwes occur. In the event diat Tmant at its employees 
fail to park their cars in designated parking areas as aforesaid., thcn. Landlord at its option, in addition to any other 
remedies, including, but not :limited to taxying, may clvarge Tenant Twenty-Five .Dotbrs ($25.00) per day per car parked 
in any area other than those designated, 

8. The plumbing facilities shall not be used for any other puipose than that ibr which they are constructed, 
and no foreign substance of any kind shall be thrown therein, and the expetne of any b7eakage4 stoppage, or damae 
resulting from a violation Of this provision shall be borrik. -i by Tenant \kilo shall, or whose employees, agents, servants, 
customers or invitees shall, hAve caused it 

Tenant shall keep the Leased Property free from pests and .vermin.. 

10. Tenant shall not burn any trash or varbage of any kind in or about the L as d Property or the Center. 

11. Telt ant .11.:jIi. not make noises, cause disturbances, or create odors that may be offensive to Landlord or 
to other tenants of the Center or their employees, agents., servants -customers or invitees.. 

12. No portion of the Leased Property or the Center s -Ian be used for sale or display of any obscene, 
pornographic, so catied adult" or other offensive merchandise or activities, 

N:\Boea  Park Pak! Ythigo.),:leastz-5.idtx ExL:cution Version 



13. Tenant shall not install or otherwise place on the Leased Property, \V ithout Landlord's written consent 
therefor first had and obtained, any sign or other object or thing visible to public view outside of the Leased Property, 
except that Tenant shall, at its expense, erect a sign on the exterior of the Leased Property of such size, shape, materials 
and design as may be prescribed by Landlord. Tenant shall not change or modify such sign without the ANTitten consent 
of Landlord, Tenant shall be required to properly maintain its sign, including prompt repairs of any nature, Tenant shall 
keep such sign lit during such hours as Landlord may designate. Upon expiration of the Lease. Tenant shall be 
responsible for promptly removing ail signs placed in and around the Leased Property by Tenant. Tenant shall repair 
all damage caused to the building or Leased Property by such removal includine, proper "cappine, off' of electrical 
wiring. 

14_ Tenant and Tenant's employees and agents shall not solicit business in the parking areas or other common 
areas, nor shall Tenant distribute any handbills or other advertising matter in automobiles parked in the parking area 
or•in other common areasp 

15, Tenant shall refrain from keeping, displaying or selling any merchandise" or any object outside of the 
interior of the Leased Property or in any portion of any sidewalks, walkways or other part oldie Center outside of the 
Leased Property, 

16, Landlord May impose tines and penalties_ upon Tenant for failure to comply with the Rules and 
R.egulations, 
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1 ORDR 
GORDON SILVER 

2 ERIC R. OLSEN 
Nevada Bar No. 3127 

3 	Email: eolsenagordonsilverscom  
DYLAN T. CiCILIANO 

4 Nevada Bar No. 12348 
Email: dciciliano@gprdonsilver.com  

5 3960 Howard Hughes Pkwy., 9th Floor 
Las Vegas, Nevada 89169 
Tel: (702) 796-5555 
Fax: (702) 369-2666 

7 	Attorneys for Plaintiff 

;i. 0444-14- 

CLERK OF THE COURT 

DISTRICT COURT 

10 	 CLARK COUNTY, NEVADA 

11 	HIGCO, INC., a Nevada corporation, 

12 	 Plaintiff, 	CASE NO. A-12-660548-B 
DEPT. XIII 

13 	vs. 

14 BOCA PARK PARCELS, LLC, a revoked 
Nevada limited liability company; BOCA PARK 
MARKETPLACE LV, LLC, a Nevada limited 
liability company; BOCA PARK 

16 MARKETPLACE LV SYNDICATIONS 
GROUP MM, INC., a Nevada corporation; 
BOCA PARK MARKETPLACE 
SYNDICATIONS GROUP, LLC, a Nevada 

18 	limited liability company; and DOES I-X, and 
ROE ENTITIES 1-X, inclusive, 

ORDER GRANTING PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 

15 

17 

19 
Defendants. 

20 

D
IS

TR
IC

T  
CO

UR
T  

DE
PT

* 
1 3

 

21 	This action having come on for hearing on June 25, 2012, on Plaintiff's Motion for 

22 	Summary Judgment (the "Motion"), and again on September 24, 2012, following discovery and 

23 	supplemental briefing, with Eric R. Olsen from the law firm of Gordon Silver appearing on 

24 	behalf of Plaintiff Higco, Inc. (hereinafter referred to as "Higco"), and Steven C. Anderson of the 

25 	law firm of Lionel Sawyer & Collins appearing on behalf of Defendants Boca Park Parcels, 

26 LLC, Boca Park Marketplace LV, LLC, Boca Park Marketplace LV Syndications Group MM, 

27 	Inc., and Boca Park Marketplace Syndications Group, LLC (hereinafter collectively referred to 

28 	as "Defendants"); the Court having had the opportunity to read and review Higco's Motion, 
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1 	Defendants Opposition to the Motion, Higco's Reply to the Opposition, Defendants 

2 	Supplemental Opposition to the Motion, and Higco's Supplemental Reply to the Opposition, 

3 	having heard the oral arguments of counsel for both parties, and having taken the matter under 

4 	advisement for further review and consideration; with good cause appearing and there being no 

5 	just reason for delay, the Court enters the following Order Granting Plaintiffs' Motion for 

6 Summary Judgment. 

Is 

Procedural Facts 

On April 23, 2012, Higco filed its Complaint, seeking a "judicial determination of the 

10 	interpretation of the Lease with respect to whether and to what extent the Lease contains an 

I 1 	Exclusive Use provision . . granting [Higeo] an exclusive right [to] operate a tavern and an 

12 	exclusive right to conduct gaming." (See  Complaint at1121.) 

13 	Higco moved for Summary Judgment, on May 15, 2012, and on June 11, 2011 

14 	Defendants opposed Higco's Motion and requested relief to conduct additional discovery 

15 	pursuant to N.R.C.P 56(0. Higco filed its reply to Defendants Opposition, on June 18, 2012. 

16 	At the hearing on June 25, 2012, the Court granted Defendants' request for leave 

17 	pursuant to N.R.C.P. 56(0 and continued Higco's Motion until September 24, 2012, ordering 

18 	supplemental briefing in the interim. 

19 	Defendants filed their Supplemental Opposition on September 12, 2012, and on 

20 	September 20, 2012, Higco filed its Supplemental Reply. 

21 	On September 24, 2012, the Court held oral argument on Higco's Motion and the Court 

22 	took the matter under advisement for further review of the pleadings and papers, issuing its 

23 	decision on October 3, 2012 

24 	After considering all briefing and oral argument, the Court finds, concludes, and orders as 

25 	set forth below. 

26 

27 

28 I 
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1 

3 

IL 

Findings of Fact 

1 	At the end of 2001, Higco and Defendants began discussing Higco's lease from 

4 Defendants of premises in Boca Park Phase I. Over the next year, Higco and Defendants 

5 	negotiated the lease provisions. The parties understood that Higco intended to operate a tavern 

6 	and to having gaming on the premises. Among those provisions was an "Exclusive Use" clause 

7 	for Higco in Boca Park I. 

	

2. 	Evidence shows that, on or about May 2, 2002, the parties first agreed upon a 

9 	proposed Exclusive Use Clause, under which Defendants would: 

. grant Higco an exclusive for Boca Park I for a tavern and gaming, except for 
any tenants currently located in the center which allow gaming (i.e. Vons, Longs). 

(the "Exclusive Use Clause") The Exclusive Use Clause would grant Higco the right to 

exclusively operate a tavern and a gaming operation in Boca Park I. The only exception to this 

exclusive was to be for existing tenants in Boca Park I that were taverns or offered gaming. The 

provision identified those tenants as Von's Grocery and Long's Drugs. 

	

3. 	The parties' negotiations of the lease continued over the next five months. All 

proposed lease terms exchanged after May 2, 2002 included the Exclusive Use Clause as written 

in paragraph 2 above, and no evidence of subsequent negotiations concerning the Exclusive Use 

Clause was offered here. 

	

4. 	For whatever reason, a version of the lease that Defendants contend was executed 

on November 5, 2002, contains a different exclusive use clause referring only to "tavern", but the 

record demonstrates that version of the lease erroneously omitted the Exclusive Use Clause 

above. 

l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5. 	On January 20, 2003, Defendants sent Higco a corrected lease page 3 for Higco's 

initials. The body of the letter accompanying the corrected lease stated: 

Please note the change to clarify the exclusive use and the new the (sic) site plan 
approximately reflecting the actual Leased Premises. Please initial the lease where 
indicated. 

27 

28 

Gordon Silver 
Attorneys At Law 

Ninth Floor 
3960 Howard Hughes Pkwy 
Las Vegas, Nevada 89169 

(702) 796-5555 

3 of 6 
103384-001/1682894 



1 	Defendants' letter does not use the words "amended", "proposed", or "offer". The accompanying 

2 	corrected lease page contained the Exclusive Use Clause above, which was consistent with all 

3 	written negotiations, and stated: 

Landlord shall grant Higco an exclusive for Boca Park I for a tavern and gaming, 
except for any tenants currently located in the center, which allow gaming (i.e. 
Vons, Longs). 

6 	This Exclusive Use clause was initialed and dated by Defendants, and faxed to H igco. 

6. 	On or after January 20, 2003, Defendants delivered a complete copy of the 

	

8 	corrected lease, including the Exclusive Use Clause. That is evident, because the parties executed 

	

9 	and initialed the complete copy of the corrected lease, which was attached to the Complaint in 

	

10 	this action as Exhibit 1, That lease is the effective lease here. 

11 7. 	In the lease, "gaming" was included as a category for which there would be 

•12 	exclusivity, and that category was central to contract formation. The Exclusive Use Clause is not 

13 	ambiguous. The inclusion of an exception for "tenants currently located in the center which 

14 	allow gaming" establishes that the Exclusive Use Clause was intended to extend beyond just 

15 	taverns offering gaming. Von's Grocery and Long's Drugs were not taverns, but are included in 

16 	the exception for current tenants offering gaming. Therefore, the Exclusive Use Clause was 

intended to give Higco an exclusive for all gaming in Boca Park I, regardless of the primary 

18 	purpose of the business offering gaming, i.e. regardless of whether the primary purpose was a 

19 	tavern. 

17 

20 

21 

22 

IlL 

Conclusions of Law  

1 	After viewing the evidence in a light most favorable to Defendants, the Court 

23 	finds that there is an absence of a genuine issue of material facts. 

24 2. 	The parties' unambiguous intent was for the Lease between Plaintiff and 

25 	Defendants' Lease to contain an Exclusive Use Clause that states: 

26 

27 

Landlord shall grant Higco an exclusive for Boca Park I for a tavern and gaming, 
except for any tenants currently located in the center which allow gaming (i.e. 
Vons, Longs). 

28 a • 9 
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1 	The lease that Defendants contend was executed on November 5, 2002, contains a different 

	

2 	exclusive use clause, but the record demonstrates that version of the lease erroneously omitted 

	

3 	the Exclusive Use Clause. 

Defendants admit and the record shows that the corrected page, reflecting the 

	

5 	previously agreed exclusive language, was prepared by Defendants, initialed by Defendants, and 

	

6 	described as "clarifying." Further, the record shows that Defendants did not present the corrected 

	

7 	page as a proposal or offer. Thus, the Court concludes that Defendants were bound by it. 

	

4. 	The Court concludes that when the parties executed the complete corrected lease, 

	

9 	containing the corrected provisions faxed by Defendants on or about January 20, 2003, the 

	

10 	corrected lease was signed by Defendants and Higco, and served to correct the erroneous 

	

11 	omission of the other version, such that the operative lease between Higco and Defendants 

	

12 	contains the Exclusive Use Clause above; that is, the Lease attached to Plaintiffs Complaint as 

	

13 	Exhibit 1. 

	

14 	5. 	The Court concludes that Defendants arguments regarding consideration and 

	

15 	equitable estoppel arc unpersuasive, as the corrected lease was a clarification to correct an 

16  erroneous omission. In addition, Defendants signed the corrected page, and the complete Lease 

	

17 	containing the corrected page. 

	

18 	6. 	The Court concludes Defendants' argument that the clarified lease is ambiguous 

	

19 	is unpersuasive. The Exclusive Use Clause provides that Higco has an exclusive use within Boca 

Park I both for tavern and for gaming. 20 

21 ORDER  

22 IT IS HEREBY ORDERED that Plaintiffs Motion for Summary Judgment is Granted in 

23 FULL. 

24 	IT IS FURTHER ORDERED that the controlling lease between Higco and Defendants is 

25 	the lease delivered by Defendants on or after January 20, 2003, attached to the Complaint as 

26 	Exhibit 1, and containing the provision: 

27 	Landlord shall grant Higco an exclusive for Boca Park I for a tavern and gaming, 
except for any tenants currently located in the center which allow gaming (i.e. 

28 	Vons, Longs). 
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10 

	7
/ 

DISTRICT COUR' 

11 

12 JUDGE 

72 13 
sapproved as to form: 

14 

DENIED in FULL. 
/7„ 

Dated this day of Novemiber, 201 

3 

IT IS FURTHER ORDERED that the controlling lease is unambiguous, and that Higco 

has a right to an exclusive use both for tavern and for gaming in Boca Park I, except for any 

tenants offering gaming in Boca Park I as of November 5, 2002, including Vons and Longs; and 

that the exclusive use applies to all businesses operating in Boca Park I, such that Defendants 

shall not allow any business in Boca Park I, other than Higco, to offer gaming, unless the 

business allowed gaming in Boca Park I, as of November 5, 2002. 

IT IS FURTHER ORDERED that Defendants cckuntermotion for Summary Judgment is 

LIONEL SAWYER & COLLINS 
15 

16 
STEVEN C. ANDERSON 

17 1700 Bank of America Plaza 
300 South Fourth Street 

18 Las Vegas, NV 89101 

19 

20 
Respectfully Submitted, 

GORDON SILVER 
21 

22 

23 
ERIC R. OLSEN 
Nevada Bar No. 3127 
Email: eolsengg,ordonsilver.com  

24 
	

DYLAN T. CICILIANO 
Nevada Bar No. 12348 

25 	Email: dcicilianoggordonsilver.com   
3960 Howard Hughes Pkwy., 9th Floor 

26 Las Vegas, Nevada 89169 

27 

28 
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CLERK OF THE COURT 

Electronically Filed 
06/11/2012 03:39:33 PM 

OPP 
Charles H. McCrea, Jr. (SBN #104) 
Steven C. Anderson (SBN #11901) 
LIONEL SAWYER & COLLINS 
1700 Bank of America Plaza 
300 South Fourth Street 
Las Vegas, Nevada 89101 
(702) 383-8888 (Telephone) 
(702) 383-8845 (Fax) 
cmccrea@lionelsawyer.corn 
sanderson@lionelsawyer.coin 

Attorneys for Defendants Boca Park Parcels, 
LLC; Boca Park Marketplace, LLC; Boca 
Park Marketplace LV Syndications Group 
MU LLC, -  and Boca Park Marketplace 
Syndications Group, LLC. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HIGCO, INC a Nevada corporation 

Plaintiff 

V. 

BOCA PARK PARCELS, LLC, a revoked 
Nevada limited liability company; BOCA 
PARK MARKETPLACE LV, LLC a Nevada 
limited liability company, BOCA PARK 
MARKETPLACE LV SYNDICATIONS 
GROUP MM, rivc., a Nevada corporation; 
BOCA PARK MARKETPLACE 
SYNDICATIONS GOUP, LLC, a Nevada 
limited liability company; and DOES 1-X, and 
ROE ENTITIES I-X, inclusive, 

Defendants.  

Case No. A660548 
Dept. No. XIII 

OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 

I. 	INTRODUCTION  

On November 5, 2002, Boca Park Parcels, LLC ("Parcels" or "Landlord") (collectively 

with Boca Park Marketplace, LLC, Boca Park Marketplace LV Syndications Group MM, Inc., 

and Boca Park Marketplace Syndications Group, LLC, "Defendants") and Higco, Inc. ("Higco") 

entered into a lease wherein Hip° would lease from Parcels, certain property located within the 

28 
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1 	Boca Park Marketplace shopping center (the "Lease"). Plaintiff argues that subsection (o) 

	

2 	prevents any tenant who enters into a lease after Higco, from conducting gaming on their 

	

3 	premises. There are, however, various executed versions of the lease, and Plaintiff ignores the 

conflicting language found in Section 7.17. This latter section provides ". . . Landlord shall not 
5 

	

6 	
lease or operate within the Center any other directly competing business whose primary use is 

	

7 	
exclusively the Exclusive Use set forth in Lease Section (o)." 

	

8 	Even if Plaintiffs rendition of the Exclusive is used, Section 7.17 and subsection (o), read 

	

9 	together, are ambiguous. Plaintiffs motion should therefore be denied because the ambiguity 

	

10 	presents a material question of fact. In addition, the parties have not conducted any discovery 

	

11 	
because they have not even held an Early Case Conference as required by N.R.C.P. 16.1 or had a 

12 
Business Court Rule 16 Conference. At a minimum, Defendants need to depose Plaintiff on the 

13 

	

14 
	circumstances surrounding the Lease's drafting and execution, obtain all written and email 

	

15 	correspondence from the relevant time periods, and conduct discovery into the differences 

	

16 	between Supper Club and Tavern licensing. As a consequence, summary judgment is not 

	

17 	appropriate at this early stage. 

	

18 	 IL STATEMENT OF FACTS 

	

19 	
Plaintiff and Defendant entered into the Lease on November 5, 2002. See Plaintiffs 

20 
Exhibit 2 and Defendants' Exhibit 3. Under the Lease, Plaintiff leases commercial space within 

21 

	

22 
	Boca Park Marketplace shopping center (the "Center"). See id On or about March 14, 2002, 

	

23 
	while the parties were negotiating the Lease's terms, Plaintiff's agent, Richard W. Truesdell 

	

24 	("Truesdell") sent a letter to Jean Marc Joveidi ("Joveidi"), Executive Vice President of Triple 

	

25 	Five Nevada Development Corporation ("Triple Five"). See Defendants' Exhibit 2. This letter 

	

26 	proposes additional terms that Plaintiff wanted to include within the lease. Id. One of the 

	

27 	
additional terms is for an "Exclusive." This provision reads: 

28 
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Landlord will grant Higco an exclusive for Boca Park I & II for a Tavern and 
gaming, except for any tenants currently located in the center which allow gaming 
(i.e. Vans, Longs). Landlord will grant Tenant a right of first refusal to [sic] for a 
similar restaurant location in Boca Park III. 

The proposal for the Exclusive was not agreed upon as originally drafted by Plaintiff. See, e.g., 

Plaintiffs Exhibit 2 and Defendants' Exhibit 3. 

Plaintiffs underlying motion attached a version of the lease wherein the Exclusive's 

language provides, "Landlord shall grant Tenant an exclusive for Boca Park Phase I for a tavern 

and gaming, except for any tenants currently located in the center, which allow gaming (i.e. 

Voris, Longs) (the "Exclusive Use"). See Plaintiffs Exhibit 2. Defendants', however, possess a 

fully executed lease where the Exclusive, subsection (a), provides, "Landlord shall grant Tenant 

an exclusive for Boca Park Phase I for a tavern (the "Exclusive")." See Defendants' Exhibit 3. 

Regardless, both versions of the lease contain a provision that provides ". . . Landlord .  shall not 

lease or operate within the Center any other directly competing business whose primary use is 

exclusively the Exclusive Use set forth in Lease Section (a)." See Plaintiffs Exhibit 2, Section 

7.17. 

Plaintiff operates Three Angry Wives under a Tavern license. See Declaration of Jeff 

Dragovich, Exhibit 1 at ¶ 5. On or about April 29, 2011, Defendant Boca Park Marketplace LV 

Syndications Group, LLC entered into a lease with Wahoo's. Id at ¶ 7. Wahoo's will operate 

under a Supper Club license. Id Supper Clubs are subject to many restrictions not placed on 

Taverns such as dining and bar seating, minimum percentage of gross sales that must come from 

food sales, the sale of alcohol only in conjunction with meals, hours of bar operation coinciding 

with hours where food service is available, sales -  of alcohol for off-premises consumption, and 

number and location of slot machines that may be operated on the premises. See id. These 

differences demonstrate that even under Plaintiffs claimed Exclusive, Wahoo's will not directly 

28 	compete with Three Angry Wives. 
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III. LAW AND ARGUMENT 

A. SUMMARY JUDGMENT STANDARD 

Under N.R.C.P. 56(c) summary judgment is only appropriate when "the pleadings, 

depositions, answers to interrogatories, and admissions on tile, together with the affidavits, if 

any, show that there is no genuine issue as to any material fact and that the moving party is 

entitled to judgment as a matter of law." When considering a motion for summary judgment, the 

court must view the evidence, together will all inferences that can be reasonably drawn 

therefrom, in the light most favorable to the opposing party. Wood v. Safevvay, Inc., 121 Nev. 

724, 732 121 P.3d 1026, 1031 (2005). In addition, the moving party bears the burden of showing 

the absence of any genuine issue of material fact. Id. at 731. This burden requires the movant to 

prove its case in a manner where "no reasonable trier o -f fact could find other than for the moving 

party." Cuzze v. Univ. & Cmty. Coll. Sys. ofNev., 123 Nev. 598, 602, 172 13 .3d 131, 134 (2007). 

In defending a motion for summary judgment, the nonmoving party must only establish 

some facts, supported by the record, that demonstrate a "genuine issue of material fact." Wood, 

at 731. A fact is "material" if it affects the suit's outcome under the applicable law. Id A fact is 

considered "genuinely" disputed when a reasonable jury could return a verdict in the nonmoving 

party's favor. Id. at 731. 

In addition, under N.R.C.P. 56(f) when the nonmoving party "cannot for reasons stated 

present by affidavit facts essential to justify the party's opposition, the court may refuse the 

application for judgment or may order a continuance to permit. . . depositions to be taken or 

discovery to be had or may make such other order as is just." Rule 56(f) relief should be granted 

"when the movant expresses how further discovery will lead to the creation of a genuine issue of 

material fact." Aviation Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 118, 110 P.3d 59, 62 

(2005). A district court may abuse its discretion by denying Rule 56(t) relief and granting 
28 
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2 

1 	summary judgment in the "early stage[s] of the proceedings” and when the nonmoving party has 

not been dilatory. Harrison v. Falcon Products, Inc., 103 Nev. 558, 560 746 P.2d 642, 642-43 

3 	
(1987). 

4 
B. SUMMARY JUDGMENT SHOULD NOT BE GRANTED BECAUSE THE 

LEASE PROVISIONS RELATED TO THE "EXCLUSIVE" ARE 
AMBIGUOUS AND RULE 56(f) RELIEF IS NECESSARY. , 

1. 	THE LEASE PROVISIONS (o) and 7.17 CREATE AN 
AMBIGUITY. 

Summary Judgment should be denied because there are competing versions of the 

executed lease and even under Plaintiffs version, the lease is subject to more than one reasonable 

interpretation. A lease is a contract. Anvui, LLC v. G.L. Dragon, LLC, 123 Nev. 212, 163 P.3d 

405 (2007). In Nevada, when a contract is subject to more than one reasonable interpretation, 

courts will enforce the parties' intent, "which may be determined in light of the surrounding 

circumstances if not clear from the contract itself." Id. at 215. In addition, ambiguities are 

construed against the drafter. Id at 215. Assessing the parties' intentions in the context of the 

surrounding circumstances presents a factual question. Id. at 216. 

In Anvui, G.L. Dragon ("Dragon") leased commercial space to Anvui. Id. at 215. The 

lease contained provisions that dictated what actions Dragon could take if Anvui defaulted. Id. 

Anvui defaulted and Dragon issued a five-day notice to quit followed by an application for 

summary eviction.' Id. at 214. Anvui argued that the lease provisions relating to remedies upon 

default were ambiguous. Id. The district court granted Dragon summary eviction and Anvui 

appealed. On appeal the Nevada Supreme Court held that "the parties' lease agreement is 

ambiguous [because] . Section 14 of the lease agreement states that Is}hould [Anvui] fail to 

cure any monetary default within ninety (90) days . . .[Anvui] and [Dragon] agree to cooperate in 

immediate sale of [Anvuirs] operations at the highest and best price possible.' Id. at 215. The 

Court concluded that the ambiguity created a "genuine issue of material fact" and reversed and 
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1 Although Anvul is in the context of summary eviction, the Nevada Supreme Court 
concluded that review of a "district court order granting summary eviction" required the same 
standard used in a order granting summary judgment. Id at 215. 
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1 	remanded. Id. 

	

2 	Here, the Lease between Parcels and Higco is ambiguous because there are various 

	

3 	executed versions and even under Plaintiffs version, the parties have competing interpretations 

	

4 	of what the Exclusive means. Defendants do not possess a fully executed lease as presented by 

	

5 	Plaintiff to this Court. Rather, the only executed lease in Defendants possession has different 

	

6 	"Exclusive" language. Even under Higco's rendition, the Lease is ambiguous because Plaintiff 

	

7 	does not read the contract as a whole, only looking to subsection (o). 

	

8 	Plaintiff argues that under subsection (o)'s language, no new establishment in the Center 

	

9 	can have any gaming activity. Higco, however, ignores Section 7.17, which only restricts the 

	

10 	Landlord from leasing or operating "within the Center any other directly competing business 

	

11 	whose primaty use is exclusively the Exclusive Use (emphasis added). Higco operates under a 

	

12 	"Tavern" license while Wahoo's will operate under a "Supper Club" license. These licenses 

	

13 	entitle their holders to different privileges. Supper Clubs are subject to many more restrictions 

	

14 	than taverns, such as minimum percentage of gross sales that must come from food sales, a 

	

15 	requirement that alcohol only be served if the patron also orders a meal, and various restrictions 

	

16 	on slot machines. Wahoo's, therefore, will not be a "directly competing business" because 

	

17 	Wahoo's will not be "exclusively" for a "tavern" or "gaming" or "a tavern and gaming." 

	

18 	Moreover, Higco drafted the original version of the Exclusive as contained in the Letter 

	

19 	of Intent. See Defendants' Exhibit 2. As a consequence, the language should be construed 

	

20 	against Plaintiff. At a minimum the contract should be deemed as drafted by both parties. 

	

21 	Regardless, Wahools, operating under a Supper Club license, does not directly compete with 

	

22 	Three Angry Wives because Wahoo's primary use is not exclusively the Exclusive Use. The 

	

23 	Lease is thus ambiguous and resolving the issue on a summary basis is not appropriate. 

	

24 
	

2. 	RULE 56(0 RELIEF IS APPROPRIATE BECAUSE THE PARTIES 
CANNOT EVEN START DISCOVERY AT THIS STAGE OF THE 

	

25 	 LITIGATION AND DISCOVERY IS NECESSARY TO RESOLVE 

	

26 
	 THE AMBIGUITY. 

Under N.R.C.P. 56(f), Higco's motion should be denied because Defendants must depose 

Higco regarding the exclusivity provisions, conduct additional discovery into the facts and 
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circumstances surrounding the lease's drafting and execution, obtain all written correspondence 

between Plaintiff and Defendants, and further analyze the differences between 'Tavern" and 

"Supper Club" licensing. Under N.R.C.P. 56(f) when the nonmoving party "cannot for reasons 

stated present by affidavit facts essential to justify the party's opposition, the court may refuse 

the application for judgment or may order a continuance to permit. . . depositions to be taken or 

discovery to be had or may make such other order as is. just." Rule 56(f) relief is appropriate 

when the "movant expresses how further discovery will lead to the creation of a genuine issue of 

material fact." Aviation Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 118, 110 P.3d 59, 62 

(2005). 

In Harrison v. Falcon Products, Inc., the Nevada Supreme Court reversed the district 

court for denying Rule 56(f) relief after Harrison requested additional time to take depositions 

and to seek admissions. 103 Nev. 558, 560 746 P.2d 642, 642-43 (1987). In analyzing this rule 

the Nevada Supreme Court held that the district court abused its discretion in denying Rule 56(f) 

relief and granting summary judgment at such an "early stage of the proceedings" and where the 

nonmoving party had not been dilatory. Id.; see also Halimi v. Blacketor, 105 Nev. 105, 770 

P.2d 531 (1989). 

In the present case, the parties have not conducted any discovery because they have not 

held an Early Case Conference or a Business Court Rule 16 Conference. Obviously, at such an 

early stage of the action, Defendant has not been dilatory in conducting discovery. As required 

by Rule 56(f), Defendants specifically identified some of the needed discovery that will likely 

uncover additional issues of material fact, i.e., deposing Plaintiff regarding the ambiguous 

contract language and various versions of the executed lease, obtaining all written and email .  

correspondence between Higco and Parcels relating to the lease negotiations, and conducting 

additional discovery into the various licensing requirements, privileges, restrictions, and 

obligations. As a consequence, Plaintiffs motion should be denied. 
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IV. CONCLUSION  

The Lease is ambiguous, creating a factual issue that must be resolved. In addition, the 

parties have not conducted any discovery as they are prevented from doing so at this early stage 

under the Nevada Rules of Civil Procedure. As a consequence, this Court should deny Plaintiffs 

Motion for Summary Judgment. 

DATED this  I 	day of June, 2012. 

LIONEL SAWYER & COLLINS 

By: 
Charles H. McCrea, Jr. (SBN #104) 
Steven C. Anderson (SBN #11901) 
1700 Bank of America Plaza 
300 South Fourth Street 
Las Vegas, Nevada 89101 

Attorneys for Defendants 
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- EXHIBIT 1 

EXHIBIT 1- 



JEFF DRAGOWCH'S  DECLARATION DI SUPPORT OF DEFENDANTS'  
OPPOSITION TO PLAINTIFFS MOTION FOR SUMMARY JUDGMENT 

I, Jeff Dragovich, depose and state as follow under penalty of perjury. 

1. I am over the age of 18 and mentally competent. I am the Secretary of Boca Park 

Marketplace LV Syndications Group MM, Inc., manager of Boca Park Marketplace LV 

Syndications Group, LLC. I make this declaration in support of Defendants' Opposition to 

Plaintiffs Motion for Summary Judgment, pending before this court in the action Higco, Inc. V. 

Boca Park Parcels, LLC, et al., A660548. 

2. 1 have personal knowledge of the matters stated herein, unless otherwise stated 

upon information and belief, and am competent to testify thereto. As to those statements made 

upon information and belief, I believe them to be true. 

3. I am familiar with the documents referenced herein and/or attached to this 

declaration. These documents were generated in the ordinary course of business by Defendants 

or received and maintained in the ordinary course of business by Defendant. 

4. In or about early 2000, Boca Park Parcels, LLC ("Parcels") and Higco, Inc. 

("Higco''), began negotiating the terms of a lease. As part of the negotiations, Higco drafted a 

Letter of Intent that included several terms Higco wanted incorporated into the lease. A true and 

correct copy of the Letter of Intent is attached as Exhibit 2. One of these terms was for an 

"Exclusive" provision Id. 

5. On November 5, 2002, Hip() and Parcels executed a lease wherein,Higco would 

lease certain space to operate Three Angry Wives under a Tavern License (the "Lease"). A true 

and correct copy of the Lease is attached as Exhibit 1 

6. The Lease, as originally executed, contained an Exclusive in subsection (o) that 

While not in the same form as the Exclusive contained in the Letter of Intent, was based upon 

HigcO's initial proposal. Thus while Parcels drafted much of the lease, fligco initially drafted the 

Exclusive, and several other "key" Lease provisions. 

7. On or about April 29, 2011, Boca Park Marketplace LV Syndications Group, LLC 

executed a lease with Wahoo's Fish Tacos ("Wahools") wherein Wahoo's would lease property to 



run its business. Wahoo's will operate under a Supper Club license. Supper Clubs and Taverns 

carry with them significantly different rights, restrictions, and obligations. 

DATED this 11th day of June, 2012. 
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omerstone corn 
Cornirfe-iclar Real Estate Servic6i 

' 

March 14, 2002 

Mr. jean Marc Joveidi 
Executive Vice President 
Triple Five Nevada Development Corporation 
9510 West Sahara Avenue, Suite 200 • 
Las Vegas, Nevada 89117 

RE: Proposed Restaurant/Tavern Site 
Boca. Park 
Las Vegas, NV 

Dear Mr. Joveidi: 

On behalf of ray client Higco, Inc., I would like to thank you for taking the time to meet with me 
to discuss Higco, Inc.'s ("Higco") interest in pursuing a lease for the above-referenced property. 
The following reflects the fundamental terms and conditions which we propose be incorporated 
into a lease document. 

Tenant: 

Landlord: 

Size: 

Dimensions: 

Term: 

Minimum Rent: 

Possession: 

Improvements: 

Higco, Inc. or related entity ("Tenant"). 

Boca Park Marketplace LLC ("Landlord"). 

4,700 square foot building with sufficient parking. 
Location of Premises shown on the attached site plan. 

To be provided (see attached plan). 

Ten (10) year primary term with four (4), five (5) year optioni 

per squ4re foot per month. • 3 .02 f"i - 5 .0 CA 11 

Upon completion of Landlord's work. 

Landlord will (at Landlord's sole cost and expense) complete the 
mutually agreed upon work to subdivide the existing Sundance 
space, which shall include, but not be limited to all electrical, 
plurrt 'ng and -:hanicr-1 work, as .equired by Higco to operate the 

201 Los Vegaf Blvd. 3outh, Suite 250 
Las Vegas, Nevada 89101-5725 
(702) 383-3033  •FAX (702) 383-8576 
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location as a restaurant/sports bar, as well as contribute $.1-5.60 PSF. The exact extent and nature of said work shall be determined prior to 
commencement of work. 

Signage: 

Use: 

Liquor License: 

Exclusive: 

Higco will have the right to install sigttage, customary to like business, 
on the building fascia in the area shown on the attached elevation. All 
signage will comply with city code. Higco will also have the right to 
install a 1-ft. by 12-ft. sign panel on shopping center pylons on 
Rampart and on Charleston, at no cost to Tenant except for the 
fabrication and installation. Landlord shall provide all necessary 
electrical requirements to all signage. 

As a restaurant and tavern with on-premises sale of liquor, beer and 
wine and a complete menu. The location may be open 24-hours a day 
at the discretion of Higco. 

Landlord agrees to cooperate with }lige° in its application and efforts 
to obtain its liquor license for the on premise consumption of Hard 
Liquor, Beer and Wine. 

Landlord will grant Higco an exclusive for Boca Park I & II for .a Tavern 
and gaming, except for any tenants currently located in the center which 
allow gaming (i.e. Vons, Longs). Landlord will grant Tenant a right of 
first refusal to for a similar restaurant location in Boca Park III. 

To be paid by Landlord in the following manner: 

2 
 Commission will be split equally and payable to Cornerstone 
Company, Ric Truesdell and CB Richard Ellis, Kevin Higgins, as 
agents for Higco, an amount equal to five percent (5%) of the first five 
years total rental, and three percent (3%) of the second five years total 
rental. Said commission shall be paid in the following manner: 

a) One-half (1/2) upon execution of the lease; and 
b) One-half (1/2) upon the commencement of rent. 

Real Estate 
Commission: 

,S ,g 



Boca Park 	. 
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This letter is proposed to reflect the intention of the parties to enter into and document a business relationship. However, the parties agree that the terms and conditions set forth herein shall not constitute a final or binding agreement between them until a formal legal document has been prepared and executed by both parties. THIS LETTER IS NOT A CONTRACT BETWEEN PARTIES. 

We look forward to finalizing this deal. If you have any iinestions, please do not hesitate .  to contact me. 

• Sincerely, 

Richard W. Truesd 
President/Broker. 

cc. Sean Higgins 
Kevin Higgins 

Acknowledged this 
	

day of, 2002. 

LANDLORD; 

Acknowledged this 	day of, 2002. 

TENANT: 

By: 

 

',, ,••••■••■■■■•+++.. 

 

Title: 
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Boca Pak 
March 14, 2002 
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This lettOr is proposed to reflect the intention of the patties to mkt into and document a business 
• relationship_ lloweinr, the panto agree that the terms and conditions get forth herein shall not 
constitute a final ot binding agreement between them until a formal legal document bwa been 
prepared and executed by ttoth parties. THIS LETTER IS NOT A CONTRACT BEVW,BEN 
PARTIES.. 

We look forward to . finalizing this deal. If you hive any questions; please do not fie-skate to conract 
me. 

Sincetely, 

Richard W. Truesdell 
Presideot/Broker 

cc. Sean Higgins 
Kevin Higgus 

Acknowledged this 	day or, 2002. 

LANDLORD: 

41. 	McKell 

Acknowledged Ms ILI: day 4002. 
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ri 	A L 
LEASE 

A In 
THIS LEASE is made and entered into as of this 	day of  Aii'M VY16(lr  2002, by and between Boca 

Park Parcels, LLC, a Nevada limited liability company ("Landlord"), and Higco, Inc., a Nevada corporation ("Tenant"). 

FUNDAMENTAL LEASE PROVISIONS 

The following basic Lease provisions (the "Fundamentiii Lease_Provisions") are an integral part of this Lease, 
are referred to in other sections of this Lease, and are presented in this Section for the convenience of the parties. They 
are not intended to constitute an exhaustive list of all charges that may become due and payable under this Lease or of 
all the material terms of the Lease. 

• (a) 	Center: 	 Section 1.01 
The Boca Park Marketplace shopping center, which Center is legally described on Exhibit A-I 

attached hereto and incorporated herein by reference (the "Center"). 

(b) Leased Property: 	 Section 1.01 
Building J, Suite 	in the Center, as shown by cross-hatching on Exhibit A-2 attached hereto and 

incorporated herein by reference, consisting of approximately 4,390 square feet (the "Leased Property"). 

(c) Term of Lease: 	 Sections 2.01 and 2.04 
(i) The term of this Lease shall be for a period of ten (10) years, unless terminated earlier as 

elsewhere herein provided; provided that if the Commencement Date is not the first day of a calendar month 
the term hereof shall be for ten (10) years pins the period between the Commencement Date and the first day 
of the next succeeding calendar month. 

Renewal term: four (4) options of five (5) years each. 

(d) Commencement Date: 	 Section 2.02 
The Commencement Date shall be ninety (90) days after Landlord notifies Tenant that the 

improvements to be installed by Landlord pursuant to Exhibit C hereof have been substantially completed or 
as soon as Tenant commences to do business in, upon or from the Leased Property, whichever first occurs. 

(e) Mininium Monthly Rent: 	 Section 3.01 
Beginning on the Commencement Date, Tenant shall pay to Landlord minimum monthly rent in an 

amount calculated based upon the actual rentable square feet included within the interior portions of the 
Premises (which shall be determined by measurement of Landlord's architect upon completion of construction 
of the Premises by Landlord) in accordance with the following rent schedule: 

Years Rent Per Square Foot Monthly Rent 
1-2 $3.00 $13,170.00 
3-5 $3.25 $14,267.50 
5-7 $3.40 $14,926.00 
8-10 $3.50 	' $15,365.00 

Thereafter, rent shall be adjusted for any renewal terms in accordance with Section 3.02. Tenant, 
concurrently with the execution hereof, shall deposit with Landlord the sum of Thirteen Thousand One 
Hundred Seventy and no/100ths Dollars ($13,170.00), which sum shall be applied to the -first full month's 
minimum monthly rent. 

NABoca Park Pad .11ThigcoN1ease-5.doc 	 Execution Version 



(f) Percentage Rent: 	 Section 3.06 
None. 

(g) Payrtient of Percentage Rent: 	 Section 3.07 
Not Applicable. 

(h) Security Deposit: 	 Section 5 
Fifteen Thousand Three Hundred Sixty Five and no/100ths Dollars ($15,365.00) (the "Security 

Pep 0 sit").  

Use: 	 Section 7 
If available, for use as a Three Angry Wives restaurant and tavern with gaming and on-premises sale 

of liquor, beer and wine and a complete menu (the "permitted Use"). 

Trade Name: 
Three Angry Wives or other name 

(k) 	Common Area Maintenance Cost: 
Six Dollars ($6.00) per square foot of the Leased Property per year, adjusted 
annually. 

(1) 	Notices Addresses: 

Section 7 

Section 10.02.1 

Section 33.01 
Tenant: Higco, Inc. 

10273 Garden Glen Lane 
Las Vegas, Nevada 89135 
Attn: Sean T. Higgins 
Facsimile: (702) 798-8079 
Telephone: (702) 798-6400 

or at the Leased Property once open for business. 

Landlord: 

with. a copy to: 

Boca Park Parcels, LLC 
9510 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Attn: Leasing Department 
Facsimile: (702) 242-6941 
Telephone: (702) 242-6937 

Triple Five Nevada Development Corporation 
9510 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Atln: Legal Department 
Facsimile: (702) 242-6941 
Telephone: (702) 242-6937 

(m) Broker: 	 Section 34 
Richard W. Truesdell of Cornerstone Company and Kevin Higgins of CB Richard Ellis, pursuant to 

a separate agreement. 

(n) Advertising and Promotional Services 
	

Section 4 
One Dollar per square foot per annum. 

NABoce Park Pad Ahigcalease-5,doc 
	 2 	 Execution Version 
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CLERK OF THE COURT 

Electronically Filed 
08/17/2016 10:48:22 AM 

1 GARMAN TURNER GORDON LLP 
ERIC R. OLSEN 

2 Nevada Bar No. 3127 
Email: ;ois•;-p  

3 DYLAN T. CICILLkNO 
Nevada Bar No. 12348 

4 	Email: dcied  N.; 	 a 
650 White Drive, Suite 100 

5 Las Vegas, Nevada 89119 
Tel: (725) 777-3000 

6 
	

Fax: (725) 777-3112 

Attorneys for Plaintiff 
HIGCO, INC 

7 

8 

9 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
10 

11 
HIGCO, INC., a Nevada corporation, 

12 
Plaintiff, 	CASE NO. A-14-710780-B 

13 
	

DEPT. XI 

14 

15 

16 

17 

18 

19 

20 

VS. 

BOCA PARK PARCELS, LLC, a revoked 
Nevada limited liability company; BOCA PARK 
MARKETPLACE LV, LLC, a Nevada limited 
liability company; BOCA PARK 
MARKETPLACE LV SYNDICATIONS 
GROUP MM, INC., a Nevada corporation; 
BOCA PARK MARKETPLACE 
SYNDICATIONS GROUP, LLC, a Nevada 
limited liability company; and DOES I-X, and 
ROE ENTITIES I-X, inclusive, 

Defendants. 

MOTION TO AMEND FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 

JUDGMENT 

21 

22 

23 
Plaintiffs HIGCO, INC., ("Plaintiffs") by and through counsel, Eric R. Olsen, Esq. and 

24 
Dylan T. Ciciliano, Esq., of Garman Turner Gordon, LLP, hereby requests pursuant to Nevada 

25 
Rules of Civil Procedure ("NRCP") 52 and 59 that the Court amend its Findings of Fact, 

26 
Conclusions of Law and Judgment ("FFCL") to remove certain findings that were not supported 

27 
by the evidence. This Motion is made and based on the following Memorandum of Points and 

28 

Garman Turner Gordon 
Attorneys At Law 

650 White Dr., Suite 100 
Las Vegas, Nevada 89119 

(725) 777-3000 4810-8912-0822, v. 1 
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1 
	

Authorities, the papers and pleadings on file with this Court, and any oral argument the Court 

2 may permit at the hearing of this matter. 

3 
Dated this 17 th  day of August, 2016. 

GARMAN TURNER GORDON LLP 

Is! Dylan Ciciliano  
ERIC R. OLSEN 
Nevada Bar No. 3127 
DYLAN T. CICILIANO 
Nevada Bar No. 12348 
650 White Drive, Suite 100 
Las Vegas, Nevada 89119 
Tel: (725) 777-3000 
Attorneys for Plaintiff 

10 

11 

12 
	

NOTICE OF HEARING 

13 
	

YOU, AND EACH OF YOU, will please take notice that the undersigned will bring the 

14 above and foregoing Application on for hearing before this Court on the  23   day of 
In Chambers 

15 	September ,  2016, at the hour of  	o'clock 	.m. of said day, or as soon 

16 thereafter as counsel can be heard before Department XI. 

17 	Dated this 17 th  day of August, 2016. 

18 
	

GARMAN TURNER GORDON LLP 

19 
	

Is! Dylan Ciciliano 
ERIC R. OLSEN 

20 
	

Nevada Bar No. 3127 
DYLAN T. CICILIANO 

21 
	

Nevada Bar No. 12348 
650 White Drive, Suite 100 

22 
	

Las Vegas, Nevada 89119 
Tel: (725) 777-3000 

23 
	

Attorneys for Plaintiff 

24 

25 

26 

27 

28 
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Attorneys At Law 
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1 	 MEMORANDUM OF POINTS AND AUTHORITIES  

	

2 	 I. 

	

3 	 INTRODUCTION  

	

4 	Boca Park Parcels, LLC, Boca Park Marketplace LV, LLC, Boca Park Marketplace LV 

	

5 	Syndications Group, Inc., and Boca Park Marketplace Syndications Group, LLC (collectively, 

6 "Defendants") submitted Defendant's (sic) [Proposed] Findings of Fact, Conclusion of Law and 

7 Judgment ("Defendants' Proposed Findings"), which included certain factual findings that were 

	

8 	intended to introduce error into the Court's decision. 

9  Defendants conceded that they breached the lease with Plaintiff. Their only hope for 

	

10 	avoiding liability was either to demonstrate at trial that Plaintiff was not injured—an assertion 

	

11 	the Court rejected—or to succeed with an appeal on the issue of claim and issue preclusion, i.e. 

12 that Plaintiff was required to bring its claim for breach of contract when it sought a declaration 

	

13 	from the Court as to which lease was controlling. This motion addresses the latter. 

14 Conspicuously added to Defendants' Proposed Findings are the following statements: 

• [Plaintiff's original action sought] a judicial declaration that Boca Park 
breached the Lease; 

• The instant action seeking money damages for the same breach of the 
Lease forming the basis for the declaratory judgment entered in the First 
Action; 

• [Plaintiff] could have asserted its claims for breach of contract and breach 
of the implied covenant of good faith and fair dealing in the First Action 
but did not. 

In melding the parties' proposed findings each of these proposed findings were adopted by the 

21 	Court in its FFCL, as part of other findings. However, none of these factual findings is supported 

22 by the record. 

The complaint and orders in the original declaratory relief action stated that Plaintiff was 

24 attempting to determine what lease actually controlled—Defendants denied Plaintiff had an 

25 	exclusive use for gaming. Higco's original action did not seek a declaration that "Boca Park 

26 breached the lease" as Defendants contended in the present action. The only evidence of any 

kind adduced at trial here was that the first action was solely one for declaratory relief seeking to 

resolve which version of Plaintiff's lease controlled. Defendants' only non-expert witness 

15 

16 

17 

18 

19 

20 

23 

27 

28 
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1 	testified that at the time of the declaratory relief action Defendants did not have the lease 

	

2 	advocated by Higco to be the correct lease, and the witness stated that Defendants did not believe 

	

3 
	

Plaintiff had an exclusive for gaming. He offered no testimony that the first action sought a 

	

4 	declaration of breach. Accordingly, based on the evidence, the original action did not seek a 

5 judicial declaration that Defendants breached Plaintiff's lease, nor did breach form the basis for 

	

6 	the action. 

	

7 
	

Additionally, the Court did not receive any evidence or take argument as to whether 

	

8 
	

Plaintiff "could have asserted" its present claims in the declaratory relief action. Indeed, during 

10  

9 

reserving the right to argue issue and claim preclusion at a later date, but that no argument from 

closing arguments, the Court said that the FFCL would make note that Defendants' were 

	

11 	counsel was necessary. Defendants also failed to present any evidence at trial that Plaintiff could 

have brought its claims for breach of contract and breach of the implied covenant of good faith 

and fair dealing in the declaratory relief action. Thus, the finding is not substantiated by the 13 

14 record and the Court must amend the FFCL. 

	

15 	 III. 

	

16 	 LEGAL ARGUMENT  

	

17 	"A motion to alter or amend the judgment [must] be filed no later than 10 days after 

	

18 	service of written notice of entry of the judgment." AA Primo Builders, LLC v. Washington, 126 

	

19 	Nev. 578, 581, 245 P.3d 1190, 1192 (2010)(quoting NRCP 59(e)). It must be "in writing, ... state 

	

20 	with particularity [its] grounds [and] set forth the relief or order sought." Id. NRCP 59(e) does 

	

21 	not impose limits on its scope, only that the motion "must request a substantive alteration of the 

	

22 	judgment." Id. at 82; 245 P.3d at 1193. ( 

In bench trials, the Court is required to make findings of fact that "indicate the factual 

	

24 	basis for the court's ultimate conclusions." Robison v. Robison, 100 Nev. 668, 673, 691 P.2d 

	

25 
	

451, 455 (1984). Findings of fact must be supported by substantial evidence. Pandelis Const. Co.  

	

26 	v. Jones-Viking Associates, 103 Nev. 129, 130, 734 P.2d 1236, 1237 (1987). "Substantial 

27 evidence is that which a reasonable mind might accept as adequate to support a conclusion." 

	

28 	Gilman v. State Bd. of Veterinary Med. Exam'rs, 120 Nev. 263, 268, 89 P.3d 1000, 1003 (2004). 

12 
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1 	Moreover, upon a party's motion, "the court may amend its findings [of fact] or make 

2 additional findings and may amend the judgment accordingly." NRCP 52(4 "When findings of 

fact are made in actions tried without a jury, the sufficiency of the evidence supporting the 

findings may later be questioned whether or not in the district court the party raising the question 

5 

	

	objected to the findings, moved to amend them, or moved for partial findings." Id. Expressly, 

NRCP 52 may be used to allow a party to address proposed findings to which it did not have an 

7 opportunity to object or respond. Foster v. Bank of Am. Nat. Trust & Say. Ass'n, 77 Nev. 365, 

373, 365 P.2d 313, 318 (1961)( finding that NRCP 52 "contemplates ex parte findings subject to 

the right of the other party to move to amend the same"). 

10 A. 	Three of the Court's findings are based on Defendants' Proposed Findings that are 

11 	not supported by the record. 

12 	Both Plaintiff and Defendants submitted sets of proposed findings of fact and conclusions 

13 	of law. The Court seemingly melded the two sets, adopting and rejecting portions of Plaintiff and 

14 Defendants' proposed findings of fact and conclusion of law. This Motion requests that the Court 

15 amend the FFCL to remove the following three paragraphs taken from Defendants Proposed 

16 	Findings: 

17 	On April 23, 2012, TAW filed a Complaint against Boca Park in Department XIII 
of this Court (the "First Action") seeking a judicial declaration that Boca Park 

18 

	

	breached the Lease  by allowing Wahoo's to operate slot machines on its 
premises. 

19 	(Defendants Proposed Findings, at par. 5 (Adopted in FFCL, at Finding of Fact 18))(emphasis 

20 	added). 

21 
	

On December 5, 2014, TAW filed the instant action seeking money damages for  
the same breach of the Lease forming the basis for the declaratory judgment  

22 

	

	entered in the First Action.  The Complaint in this action asserts two causes of 
action: Breach of contract and breach of the implied covenant of good faith and 

23 
	

fair dealing. 

24 (Defendants Proposed Findings, at par. 7 (Adopted as FFCL, at FN 2))(emphasis added). 

In the instant action, TAW is asserting rights and seeking a remedy against Boca 
Park based on the transaction out of which the First Action arose. TAW could 
have asserted its claims for breach of contract and breach of the implied 
covenant of good faith and fair dealing in the First Action but did not. 

(Defendants Proposed Findings, at par. 8 (Adopted as FFCL, at FN 2))(emphasis added). 

3 

4 

6 

8 

9 

25 

26 

27 

28 
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1 
	

Plaintiff respectfully submits that Defendants failed to present any evidence of the 

2 	aforementioned findings of fact, and that the Court fails to set forth the factual basis to 

3 
	substantiate the aforementioned findings. Moreover, Defendants' clear intent in inserting the 

4 
	

language into Defendants Proposed Findings is to create error, in order to appeal the Court's 

5 
	

denial of Defendants' Motion to Dismiss. 

7 

6 	B. 	Footnote two should be clarified to reflect that it is not a finding of the Court. 

8 

It is undisputed that "the trial focused solely on [Plaintiff's] damages, if any, resulting 

from Defendants' breach of the lease and from Wahoo's operation of slot machines on its 

premises." (FFCL at FN 1). Defendants included a similar statement in Defendants' Proposed 

10 Findings. (Defendants' Proposed Findings, at par. 12)("The Trial of this action was limited to the 

11 	damages TAW has suffered, if any, from Wahoo's operation of slot machines on its premises." 

Yet, despite that recognition, Defendants included several other arguments in Defendants' 

Proposed Findings, not related to Plaintiff's damages, in an effort to bolster its case on appeal. 

14 	During trial, the Court stated it was preserving Defendants' argument for appeal that 

Plaintiff's claim was barred by principles of res judicata, but that it was not receiving argument 

on those issues. In reliance thereon, Plaintiff did not argue in closing the issues surrounding 

Defendants' argument that res judicata applied. 

Nonetheless, in the FFCL, immediately preceding the Findings of Fact, the Court 

included footnote 2. Footnote 2 is taken directly from paragraphs 7 to 10 of Defendants' 

Proposed Findings, and contains statements that could be interpreted as findings of fact. It is 

21 

	

	believed that the Court intended to state Defendants' position, but was not making any specific 

findings of fact, including but not limited to: 

TAW filed the instant action seeking money damages for the same breach of the 
Lease forming the basis for the declaratory judgment entered in the First Action. 

24 
Or 

25 
TAW could have asserted its claims for breach of contract and breach of the 

26 
	

implied covenant of good faith and fair dealing in the First Action but did not. 

27 Accordingly, it is requested that the Court amend the FFCL to clarify that footnote 2 of the FFCL 

28 
	

is not a finding of fact, but instead a statement of Defendants' position. 

9 

12 

13 

15 

16 

17 

18 

19 

20 

22 
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1 	C. 	The original action for Declaratory Relief did not seek a declaration that Defendants 

	

2 	breached Plaintiff's lease. 

3 In Plaintiff's complaint for Case No. A-12-660548 (the "Declaratory Relief Action"), 

	

4 	Plaintiff brought a single cause of action for declaratory relief. (See Complaint, attached hereto 

5 as Exhibit 1). Defendants' proposed findings—incorporated into the FFCL—assert that 

6 "[Plaintiff] filed a Complaint against Boca Park in Department XIII of this Court (the "First 

7 Action") seeking a judicial declaration that Boca Park breached the Lease" and that "TAW filed 

8 the instant action seeking money damages for the same breach of the Lease forming the basis for 

9 the declaratory judgment entered in the First Action" are patently false. 

	

10 	The complaint in the Declaratory Relief Action states, "Defendants deny that Plaintiff has 

	

11 	been granted an Exclusive Use provision in Boca Park Phase I with respect to gaming," and it 

	

12 	states that "Plaintiff desires a judicial determination of the interpretation of the Lease with 	

13 respect to whether and to what extent the Lease contains an Exclusive Use provision in favor." 

	

14 	(Id. at p. 5). Plaintiff specifically prayed for one and only one form of relief, namely that the 

	

15 	Court would enter declaratory relief "declaring that the Lease contains a restrictive covenant in 

16  Plaintiff's favor granting Plaintiff the exclusive right to operate a tavern and right to offer 

	

17 	gaming, with the exception of the Von's . . . within Boca Park Phase I." (Id). In granting 

	

18 	summary judgment in the Declaratory Relief Action, the court detailed that there were several 

	

19 	versions of Plaintiff's lease and that the originally executed version failed to include the 

20 exclusive use for gaming. (See Order Granting Summary Judgment, attached hereto as Exhibit 

	

21 	2, at p. 3). The court then went on to find that Defendants sent Plaintiff a corrected lease in 

	

22 	January 2003 that included an exclusive for gaming. (Id. at pp. 3-4). In granting declaratory 

relief, the Court found that "the controlling lease between Higco and Defendants is the lease 

24 delivered by Defendants on or after January 20, 2003." (Id. at p. 4). There was never a request 

that the court declare that Defendants breached the lease. To the contrary, Plaintiff requested that 

the court merely declare which lease controlled. 

	

27 	The testimony at trial in this matter further contradicts Defendants' Proposed Findings. 

	

28 	Sean Higgins specifically testified that prior to filing the First Action, Defendants' claimed a 

23 

25 

26 

Garman Turner Gordon 
Attorneys At Law 

650 White Dr., Suite 100 
Las Vegas, Nevada 89119 

(725) 777-3000 
7 of 11 

4810-8912-0822, v. 1 



1 	"different lease" controlled the parties' relationship. He then stated that, based on that 

2 	disagreement, Plaintiff brought the Declaratory Relief Action asking that the Court resolve 

3 Plaintiff and Defendants' disagreement as to which lease controlled. 

4 	Similarly, Defendants' only non-expert witness confirmed that Defendants did not 

5 believe that Plaintiff had an exclusive use, and he testified that Defendants' records did not 

6 include a copy of a lease containing an exclusive for gaming. This evidence is consistent with 

7 Defendants actions leading to the filing of, and it position in, the Declaratory Relief Action, 

8 wherein Defendants argued that "there are competing versions of the executed lease" and 

9 requested that the Court reject the lease proposed by Plaintiff (See Opposition to Summary 

10 	Judgment, attached hereto as Exhibit 3, at p. 5). 

11 	The record is clear that the Declaratory Relief Action only concerned a dispute over what 

12 lease and what exclusive language controlled. There is no evidence supporting the findings that 

13  "[Plaintiff] filed a Complaint against Boca Park. . . seeking a judicial declaration that Boca Park 

14 breached the Lease" or that "TAW filed the instant action seeking money damages for the same 

15 breach of the Lease forming the basis for the declaratory judgment entered in the First Action." 

Thus, the Court must amend the FFCL to remove footnote 2, or to amend footnote 2 to exclude 

the aforementioned findings. Furthermore, the Court must amend the FFCL to remove paragraph 

18 of the findings of fact. 

D. 

	

	Defendants failed to offer any evidence that Plaintiff could have brought its claims 

in the Declaratory Relief Action. 

21 Defendants Proposed Findings also included the allegation that "[Plaintiff] could have 

22 asserted its claims for breach of contract and breach of the implied covenant of good faith and 

23 

	

	fair dealing in the First Action but did not." The Court incorporated that statement in footnote 2. 

Defendants, however, failed to offer any evidence that Plaintiff could have brought the claims in 

the Declaratory Relief Action, nor did Defendants argue for such a finding. Therefore, the record 

26 does not support such a finding. 

27 	On the contrary, Defendants themselves argued at trial that Plaintiff could not show it 

28 	suffered any damages—a necessary element of Plaintiff's claims—until it could show that 

16 

17 

18 

19 

20 

24 

25 
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1 	Wahoo's had a lasting effect on Plaintiff's business and that Plaintiff's customers actually visited 

2 Wahoo's. The Court similarly found that the "Exclusive Use," while valuable, was not assigned 

3 a specific value in negotiations or under the Lease and that the Lease did not contain a liquidated 

4 	damages clause, thereby necessitating that Plaintiff demonstrate it had been injured. 

5 Also important is the actual timeline of events relative to the Declaratory Relief Action. 

6 Plaintiff moved for summary judgment within days of Wahoo's offering gaming and Judge 

7 Denton entered summary judgment, on November 8, 2012, a few months after Wahoo's started 

8 to offer gaming. Based on this Court's own calculation of damages in this matter, i.e. factoring 

9 Wahoo's long-term performance, Plaintiff certainly could not have brought a claim for damages 

10 prior to obtaining summary judgment in the Declaratory Relief Action, as to whether Higco even 

11  had an exclusive for gaming. Moreover, during trial in this case, Defendants themselves 

12 emphasized that the Court must average Wahoo's earnings over a substantial period of time in 

13 	order to derive Plaintiff's damages, and they specifically argued that the Court could not 

14 ascertain damages based on a year of gaming revenue—let alone a few months. 

15 	Plaintiff's expert also testified that the Court should not consider the first two years of 

16 Wahoo's revenues or performance given that they are not the most accurate indicators of the 

17 	impact of Wahoo's on Plaintiff. In short, Defendants maintained, and the record reflects, that 

18 	Plaintiff did not have ascertainable damages during the Declaratory Relief Action. That being the 

19 	case Higco could not have "asserted its claims for breach of contract and breach of the implied 

20 covenant of good faith and fair dealing in the [Declaratory Relief Action]." Footnote 2 of the 

21 	FFCL, therefore, should be amended to remove the reference or clarify that it is not a finding of 

22 the Court. 

23 	 IV. 

24 	 CONCLUSION  

25 
	

Based on the foregoing, Plaintiffs' respectfully requests that the Court amend the FFCL's 

26 	as set forth above to: 

27 	1) Clarify that Footnote 2 is not a finding of fact of the Court; 

28 	2) To remove references in Footnote 2 and finding of fact 18 that the Declaratory Relief 
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1 
	

Action sought a declaration that Defendants breached the lease; and/or 

2 
	

3) To remove references in Footnote 2 that Plaintiff could have brought its claims for 

3 
	

breach of contract and breach of the covenant of good faith and fair dealing in the 

4 
	

Declaratory Relief Action. 

5 
	

Dated this 17 th  day of August, 2016. 

6 
	

GARMAN TURIN ER GORDON LLP 

/s/ Dylan Ciciliano  
ERIC R. OLSEN 
Nevada Bar No. 3127 
DYLAN T. CICILIANO 
Nevada Bar No. 12348 
650 White Drive, Suite 100 
Las Vegas, Nevada 89119 
Tel: (725) 777-3000 
Attorneys for Plaintiff 

11 
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28 
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1 	 CERTIFICATE OF SERVICE  

2 	The undersigned, an employee of Garman Turner Gordon LLP, hereby certifies that on 

3 the 17th  day of August, 2016, she caused a copy of the foregoing MOTION TO AMEND 

4 FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT by electronic service 

5 
	

in accordance with Administrative Order 14.2, to all interested parties, through the Court's 

6 Odyssey E-File & S e r ve system addressed to: 

7 Charles H. McCrea 

9 

8 520 South Fourth Street 
Nevada Bar No. 104 

Las Vegas, Nevada 89101 
Suite 320 

Tel: (702) 834-8777 
10 chm@hrn lawiv,com 

Attorneys for Defendants 
11 

12 
/s/ CM Rowe  

13 
	

An employee of GARMAN TURNER 
GORDON LLP 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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EXHIBIT 1 

EXHIBIT 1 



CIVIL COVER SHEET 
A 1 2 6 6 0 5 4 	B 
XIII 

Clark County, Nevada 
Case No. 	  
(Assigned by Clerk's Office) 

MIN 

I. Party Information 

Plaintiff(s) (name/address/phone): 
Higeo, 

Attorney (name/address/phone): 
Eric R. Olsen 
Gordon Silver 
3960 Howard Hughes Pkwy., 9th  Floor 
Las Vegas, NV 89169 
(702) 796-5555 

Defendant(s) (name/address/phone): 
BOCA PARK PARCELS, LLC, a revoked Nevada limited liability 
company; BOCA PARK MARKETPLACE LV, LLC, a Nevada limited 
liability company; BOCA PARK MARKETPLACE LV 
SYNDICATIONS GROUP MM, INC., a Nevada corporation; BOCA 
PARK MARKETPLACE SYNDICATIONS GROUP, LLC, a Nevada 
limited liability company; and DOES I-X, and ROE ENTITIES I-X, 
inclusive, 

II Nature of Controversy (Please check applicable bold category and 
applicable subcategory, if appropriate)  

Arbitration Requested 

Civil Cases 

LI Landlord/Tenant 

0 Unlawful Detainer 

Title to Property 
Foreclosure 
Liens 

D Quite Title 
Specific Performance 

El Condemnation/Eminent Domain 

El Other Real Property 
ID Partition 
El Planning/Zoning 

Negligence 
LI Negligence — Auto 

El Negligence — Medical/Dental 

1=1 Negligence — Premises Liability 
(Slip/Fall) 

El Negligence - Other 

• Product Liability 
LI Product Liability/Motor Vehicle 
El Other Torts/Product Liability 

O Intentional Misconduct 
LI Torts/Defamation (Libel/Slander) 
El Interfere with Contract Rights 

LI Employment Torts (Wrongful termination) 
El Other Torts 

El Anti Trust 
El Fraud/Misrepresentation 
El Insurance 
El Legal Tort 
El Unfair Competition 

El Summary Administration 

▪ General Administration 

Special Administration 

El Set Aside Estates 

▪ Trust/Conservatorships 
I=1 individual Trustee 
Ej Corporate Trustee 

I=1 Other Probate 

1:1 Appeal from Lower Court (also check 
applicable civil case box) 

D Transfer from Justice Court 
LI Justice Court Civil Appeal 

El Civil Writ 
1=1 Other Special Proceeding 

0 Construction Defect 
Chapter 40 
General 

ID Breach of Contract 
El Building & Construction 
El Insurance Carrier 
• Commercial Instrument 
LI Other Contracts/Acct/Judgment 
El Collection of Actions 
DEmployment Contract 
LI Guarantee 
1:1 Sale Contract 
O Uniform Commercial Code 

Civil Petition for Judicial Review 
O Foreclosure Mediation 
O Other Administrative Law 
El Department of Motor Vehicles 
• Worker's Compensation Appeal 

Civil Filing 
Compromise of Minor's Claim 
Conversion of Property 
Damage to Property 
Employment Security 
Enforcement of Judgment 
Foreign Judgment — Civil 
Other Personal Property 
Recovery of Property 
Stockholder Suit 
Other Civil Matters 

El Other 

El 
El 

El 

El 
El 
El 

III. Business Court Requested (Please check applicable category; for Clark or Was/we Counties only.) 

El NRS Chapters 78-88 
El Commodities (NRS 90) 
El Securities (NRS 90) 

El Enhanced Case Mgmt/Business 
El Other Business Court Matters 

I=1 Investments (NRS 104 Art. 8) 
El Deceptive Trade Practices (NRS 598) 
1=1 Trademarks (NRS 600A) 

19D 
Date Signature of initiating party or representative 

1505982Nevada AOC-Planning and Analysis Division Form PA 201 
Rev 2 OF 



Electronically Filed 
04/23/2012 09:35:44 AM 

COMP 
GORDON SILVER 
ERIC R. OLSEN 
Nevada Bar No. 3127 
E-mail: eolsen@gordonsilver.com  
FRANCHESCA V. VAN BUREN 
Nevada Bar No. 10260 
E-mail: fvanburen@gordonsilver.corn  
3960 Howard Hughes Pkwy1, 9th Floor 
Las Vegas, Nevada 89169 
Tel: (702) 796-5555 
Fax: (702) 369-2666 
Attorneys for Plaintiff Higco, Inc. 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HIGCO, INC, a Nevada corporation, 

Plaintiff, CASE NO. A 1 2 6 6 0 5 4 	R  
DEPT. 	XIII 

VS, 

COMPLAINT 
BOCA PARK PARCELS, LLC, a revoked 
Nevada limited liability company; BOCA PARK ARBITRATION EXEMPT: 
MARKETPLACE LV, LLC, a Nevada limited Declaratory Relief Requested 
liability company; BOCA PARK 
MARKETPLACE LV SYNDICATIONS 	Business Court Requested 
GROUP MM, INC., a Nevada corporation; 
BOCA PARK MARKETPLACE 
SYNDICATIONS GROUP, LLC, a Nevada 
limited liability company; and DOES I-X, and 
ROE ENTITIES I-X, inclusive, 

Defendants. 

COMES NOW Plaintiff, HIGCO, Inc. ("Plaintiff'), a Nevada corporation, by and 

through its counsel, the law firm of Gordon Silver, and hereby alleges against Defendants, 

BOCA PARK PARCELS, LLC, a revoked Nevada limited liability company; BOCA PARK 

MARKETPLACE LV, LLC, a Nevada limited liability company; BOCA PARK 

MARKETPLACE LV SYNDICATIONS GROUP MM, INC., a Nevada corporation; BOCA 

PARK MARKETPLACE SYNDICATIONS GROUP, LLC, a Nevada limited liability company; 

as follows: 

0 0 • 

Gordon Silver 
Attorneys At Law 

Ninth Floor 
3960 Howard Hughes Pkwy 
Las Vegas, Nevada 89169 

(702) 796-5555 
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I. 1 

THE PARTIES JURISDICTION AND VENUE 

	

3 	1. 	At all times herein mentioned, Plaintiff was and is a Nevada corporation with its 

	

4 	principal place of business in the City of Las Vegas, Clark County, State of Nevada. 

	

2. 	Plaintiff is informed and believes and thereupon alleges that at times herein 

6 mentioned, Defendant Boca Park Parcels, LLC ("Boca Park Parcels") was Nevada limited 

	

7 	liability company organized and existing under the laws of the State of Nevada, but that Boca 

	

8 	Park Parcels has been revoked. 

	

3. 	Plaintiff is informed and believes and thereupon alleges that at all times herein 

10 mentioned, Defendant Boca Park Marketplace LV, LLC ("Boca Park Successor-in-Interest") 

	

11 	was and is now a Nevada limited liability company organized and existing under the laws of the 

	

12 	State of Nevada. 

	

I 3 	4. 	Plaintiff is informed and believes and thereupon alleges that at all times herein 

14 mentioned, Defendant Boca Park Marketplace LV Syndications Group MM, Inc. ("Boca Park 

	

15 	Parent Corp.") was and is now a Nevada corporation organized and existing under the laws of 

16 the State of Nevada. 

	

17 	5. 	Plaintiff is informed and believes and thereupon alleges that at all times herein 

18 mentioned, Defendant Boca Park Marketplace Syndications Group, LLC ("Boca Park Manager") 

19 was and is now a Nevada limited liability company organized and existing under the laws of the 

20 State of Nevada. 

	

21 	6. 	The true names and capacities, whether individual, corporate, associate or 

	

22 	otherwise of Defendants DOES 1-X, inclusive, are unknown to Plaintiff, who therefore sues said 

	

23 	Defendants by such fictitious names. Plaintiff is informed and believes and thereon alleges that 

	

24 	each of the Defendants designated herein as a fictitiously named Defendant may have rights or 

	

25 	duties arising from or related to the contract at issue in this case, or is in some manner 

	

26 	responsible for the events and happenings herein referred to, or is an affiliate, subsidiary, parent 

	

27 	entity, or successor in interest to one of the herein named defendants. When Plaintiff ascertains 

	

28 	the true names and capacities of DOES I-X, inclusive, it will ask leave of this Court to amend its 
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1 	Complaint by setting forth the same. 

7. 	The true names and capacities, whether individual, corporate, associate or 

	

3 	otherwise of Defendants ROE ENTITIES I-X, inclusive, are unknown to Plaintiff, who therefore 

	

4 	sues said Defendants by such fictitious names. Plaintiff is informed and believes and thereon 

	

5 	alleges that each of the Defendants designated herein as a fictitiously named Defendant may 

	

6 	have rights or duties arising from or related to the contract at issue in this case, or is in some 

	

7 	manner responsible for the events and happenings herein referred to, or is an affiliate, subsidiary, 

	

8 	parent entity, or successor in interest to one of the herein named defendants. When Plaintiff 

	

9 	ascertains the true names and capacities of ROE ENTITIES 1-X, inclusive, it will ask leave of 

	

10 	this Court to amend its Complaint by setting forth the same. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

8. This Court has original jurisdiction pursuant to NRS 30.030. 

9. Venue is proper in this district pursuant to NRS 13.010. 

GENERAL ALLEGATIONS  

Plaintiff is Granted an Exclusive Use for Gaming in Boca Park Phase I 

7. 	On or about November 5, 2002, Plaintiff and Defendant Boca Park Parcels 

entered into a lease for a property in Boca Park Phase I ("Lease"). (See Lease, attached hereto as 

Exhibit 1.) 

8. 	Pursuant to the Lease, Defendant Boca Park Parcels was to provide Plaintiff with 

20 " 

21 

a suite "consisting of approximately 4,390 square feet" in Building J of the Boca Park 

Marketplace, as further described by Exhibit A-2 of the Lease. (See Ex. I, at p.1, sec. b; Exhibit 

A-2.) 22 

23 

24 

25 

26 

9. 	Defendant Boca Park Parcels also granted Plaintiff an exclusive use for "Boca 

Park Phase I for a tavern and gaming, except for any tenants currently located in the center, 

which allow gaming (Le., Vons, Longs)" (hereinafter, the "Exclusive Use Provision"). (See id. at 

p.3, sec. o (emphasis added).) 

27 

28 
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1 The Three Angry Wives is a Restaurant and Tavern That Offers Gaming 

10. As valuable consideration, Plaintiff was to pay Defendant Boca Park Parcels rent 

based on a per square foot amount, adjusted periodically during the term of the lease. (See Ex. 1 

at p.1, sec. e.) 

11. In addition, Plaintiff agreed that the permitted use would be "for use as a Three 

Angry Wives restaurant and tavern with gaming and on-premises sale of liquor, beer and wine 

and a complete menu." (See id. at p.2, sec i.) 

12. Plaintiff and Defendants operated under this agreement successfully from 

November 5, 2002 until present. 

13. Plaintiff is informed and believes, and thereupon alleges, that on June 23, 2005, 

Defendant Boca Park Parcels transferred the property upon which the Three Angry Wives is 

situated to its successor-in-interest, Defendant Boca Park Successor-in-Interest. 

Defendants Violate Plaintiff's Bargained For Exclusive Use Provision 

14. Plaintiff is informed and believes that one or more of Defendants Boca Park 

Successor-in-Interest, Boca Park Manager and/or Boca Park Parent Corp. recently entered into a 

lease agreement with Wahoo's Fish Taco that allows gaming on the Wahoo's Fish Taco leased 

premises. This location is within Boca Park Phase I, and is within less than 660 feet of Three 

Angry Wives. 

15. An application has been made for a gaming license at the Wahoo's Fish Taco 

leased premises, is currently in the final stages of licensing approval, and is expected to be 

granted on April 19, 2012. 

16. Prior to that date, a demand was made by Plaintiff that Defendants not allow 

gaming on the Wahoo's Fish Taco leased premises in violation of the Exclusive Lease Provision 

of the Lease, but Defendants have made it clear by their actions, and have stated through their 

representatives, that they do not believe that Plaintiff has an Exclusive Use provision in its 

Lease, and that the Defendants are free to allow other tenants in Boca Park Phase I to offer 

gaming, notwithstanding the express language of the Lease. 

3 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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17. Plaintiff and Defendants have differing interpretations of the Lease, and a judicial 

determination is necessary with respect to the Exclusive Use provision contained in the Lease. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 
(Declaratory Relief) 

18. Plaintiff repeats and realleges the allegations in the preceding paragraphs of this 

Complaint as though fully set forth herein. 

19. A dispute has arisen and an actual controversy now exists between Plaintiff on the 

one hand, and Defendants on the other hand, in that Plaintiff contends that the Lease contains a 

restrictive covenant granting Plaintiff the exclusive right in Boca Park Phase I to offer gaming to 

its patrons. The only exception to this covenant is the express exception for gaming at the Von's 

supermarket. Plaintiff also has the exclusive right to own and operate a tavern in Boca Park 

Phase I. The terms "tavern" and "gaming" are to be read separately, such that Plaintiff has an 

exclusive related to each category. This restrictive covenant is contained in the Lease, 

Fundamental Lease Provisions, (o). 

20. Defendants deny that Plaintiff has been granted an Exclusive Use provision in 

Boca Park Phase I with respect to gaming, despite the express language of the Lease. 

21. Plaintiff desires a judicial determination of the interpretation of the Lease with 

respect to whether and to what extent the Lease contains an Exclusive Use provision in 

Plaintiff s favor, granting Plaintiff an exclusive right operate a tavern and an exclusive right to 

conduct gaming. Judicial determination is necessary and appropriate at this time so that Plaintiff 

and Defendants may ascertain the rights and duties between them to the extent they relate to the 

Lease and occurrences alleged herein. 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

I . 	For declaratory relief declaring that the Lease contains a restrictive covenant in 

Plaintiff s favor granting Plaintiff the exclusive right to operate a tavern and right 

to offer gaming, with the exception of the Von' s, (interpreted as two separate 
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Attorneys At Law 
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1 	 exclusives) within Boca Park Phase I; and 

2 2. 	For such other and further relief as the Court may deem just and proper. 

3 Dated this 20th day of April, 2012. 1 
4 GORDON SILVER 
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Nevada Bar No. 3127 
E-mail: eolsenggordonsilverscom 
FRANCHESCA VAN BUREN 
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E-mail: fvanburenggordonsilver.corn 
3960 Howard Hughes Pkwy. , 9th Floor 
Las Vegas, Nevada 89169 
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Attorneys At Law 
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3960 Howard Hughes Pkwy 
Las Vegas, Nevada 89169 
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LEASE 

1,11-rYt 

Monthly .Rent 
$13,170.00 
S14,2.67.50 

$3,40 
S150 

Reitt Per Square Foot 

THIS LEASE is made and entered into as of this 	day of 2002, by and between Boca 
Park Parcels, fiC, a Nevada limited liabil_ty coin . any CL.a.ndtord' and Hig.co .nc., a •ovada. corporation ("Igs u(). 

FUNDAMENTAL LEASE PROVISIONS 

The following basic Least:! provisions (the M6 'L/1/BjtU.__1.t I, ea,CC,11") are an integral part of this Lease, 
are reEnTed to in other sections of this Lease, and are presented in this Section for the convenience of the parties. They 
are not intended to constitute an exhaustive list of ail charges that may become due and payable under this Lease or of 
all the material terms of the Lease„ 

(a• 	Center: 
The Boca Park Marketplace shopping. renter, w' ich Center :is 

attached hereto and inccirporated herein by reference (the "Ctritz"), 

Section t,01. 
described an Exhibit A-I 

(b) 	Leased Property: 	 Section 1.0I 
Building J, Suite 	in the Center, as shown by cross-hatching -  On Exhibit A-2 attached hereto and 

incorporated herein by reference, consisting of approximately 4.390 square feet (the "U._-saiell.tni2Du"), 

(c) 	Term of Lease-. 	 Sections 2.01 and 2.04 
(i) 	The term of this Lease shall he for a period of ten (10) years. unless terniinated earlier as 

el$ewl.w.re herein provided; provided that if the Commencement Date is not i first day of a calendar month 
the term hereof shall be for ten (10) years pius tht ivriod between the Commencement Date and the first day 
or the next succeeding calendar month. 

Renewal term: four (4) options of five(5) 'ears each 

Commencement Da e: Section 2.02 
Gommincement Datc shall be nincty 00) days after Landlord notifies Tenant that the 

improvcrnems to be installcd by Landlord pursuant to Exhibit C 1-wreof have been substantially completed of 
:Is soon as Tenant commences to do business 1.n, upon or from thc eased Property whichever first occurs, 

•ini•tum 'Manthly Rent 	 Section 3.01 
Beginning-orythe Comme-ncernent Date., Tenant shall pay to .Landlord ininimum .mont111). ,  rent in an 

amount calculated based upon the actual rentable square feet included within . the interior portions of the - 
Premises (which sh.all be determined by measurement oltandlortrs architect upon completion of construction 
of the Premises by Landlord) in _accordance -with the following rent schedule -. 

Therea.fter, rent shall be adjusted for any ren.ewal terms in accordance Aith..Sertion 3.02, Tenant, 
concurrently with the execution 'hereof, shall deposit with Landlord the sum. of Thirteen Thousand One 
Hundred Seventy and nollOOths Dollars (SO, 70„00), which sum shall be applied to the first fill month's 
minimum monthly rent. 
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Percentage Rent: 
None. 

Section 3.06 

( Y) Section 3,07 Payment of Percentage Rent: 
Not Applicable, 

(h) 	Security :Deposit: 	 Section 5 
Fifteen Thousand Three Hundred. Sixty Five and nollOOths Dollars 	365.00) h.e ".Security 

Use: 	 Section 7 
If available, for use as a Three Angry Wives restaurant and tavern vtith gaining and on-premises sale 

o iquor, beer and wine and a complete menu (the Tgimi,isci. 

(j) 	Trade Name: 
Three Angry U'ives or other -name 

Section 7 

Section t0111.1 Common Area Maintenance Cost: 
Six Dollars ($6.00) per square foot of the Leased Property per year, adjusted 
annually 

Notices Addresses_: Section 33.01 .  
'Tenant: I-ligco, Inc, 

102•3 Garden Glen Lant 
Las Vegas, Nevada 89135 
Arm: 	Sean T. Biggins 
Facsimile: (702) 798-8079 
Tekphone: (702) 79 -6400 

or at the Leased Property once open .for business. 

Landlord: Boca •Park Parcels 	C 
9510 V11 Sahara Avenuci Suit v 200 
Las Vefzas., Nevada 89117 
Attn: teasing f)epartment 
Facsimile: (702) 242-6941 
Telephone: (702) 242-693-7 

with a copy to: Triple Five Nevada Devdopment Corporation 
9510 W. Sahara Avenue, Suite 200 
Las Veeas, Nevada 89117 
Attn: Legal Department 
Facsimile:-  (702) 242-6941 
Telephone: (702) 242-693 -7 

(al) 	Broker: 
Richard W, Truesdell of Cornerstone Company and Kevin 

a separate aureement, 

Section 34 
iggins of CB Ric lard Elks, pursuant to 

Advertising and Promotional Services 
One Dollar per square foot per annum. 

Section 4 
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(0) 	Exclusive Use 	 Sixiim 717 
andlord shall grant Tenant an exclusive for BOC3 Park Phase 1. for a tavern and gaming, except for 

any tenaths currently located in thc center, which allow gaming (i.e., \Tons, Longs) (the "Exclusive 
Use"). 

(remain(!er of page intentionally blank.) 
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sLcrioN 1 
DEN-USED PRENIIS,ES 

I, Upon the conditions, limitations, covenants and agreements set forth belovi„ Landlord hereby leases to 
Tenant, and Tenant hereby leases from Landlord, the Leased Property. The actual square footage of the Leased Property 
shall be based upon measurements taken by Landlord's architect or engineer once the foundation and walls are complete, 
Interior stores shall be measured from centerline to centerline of party wa11s; exterior stores shall be measured from 

centerline of party walls to outside face of exterior walls; depth shall be measurcd from outside face of exterior walls. 
This Lease confers no rights on Tenant with respect to the Center or any' improvements thereon except to the extent 
specifically provided herein. 

1_01 Landlord reserves to itself the use of the roof, exterior wails (other than storefronts) and the area above 
and below the Leased Property together with the right to install, maintain, use„ repair and replace pipes„ duets, conduits, 
wires aria structural elements now or in the future leoiding through the Leased Property and which serve other parts of 
the Center Landlord shall have the sole and exclusive right to designate and from time to time redesiimate the name. 
address, or other designation of the Center.. Landlord shall have the right to prohibit any advertising by any tenant 
which, in Landlord's reasonable opinion, tends to impair the reputation of the Center or its desirability as a location for 
retail shops, and upon written notice from Landlord Tenant shall refrain from or discontinue such advertising, 

SECTION 2 
TERM 

2O1 The term of this Lease shall be for the period of time set forth in Section (0i) of the Fundamental Lease 
Provisions above, At such time as -  the fornmencoment Date shall have 'been established, :Landlord shall deliver to 
Tenant a written, notice substantially u the form attached hereto as Exhibit 13 setting forth such date, which date shall 
be conclusively deemed to be the Commencement Date, In the event that Tenant faits or refuses to open the Leased 
Property for, :  and to commence the conduct of its busineis within sixty (60) days after the Commencement Date, then, 
at the option of Landlord Landlord may treat such failure or refusal .as an event of default, Should Landlord not 
•teminate •this Lease, Landlord may, without waiving its right to thereafter terminate this Lease for such failure to open, 
collect all teats •due hereunder together with additional rent of one-twentieth (1120) of the minimum monthly rent per 
day in lieu of percentage rental if percentav rental is, included in this Lease. 

2.02, The Commencement Date shall be as set tbrth in Section (d) in the Fundanlental. Lease Provisions dbove. 
However, should Landlord be unable to complete its Exhibit C work because of any special requirements of Tenant, 

notwithstanding any other provision hereof,: includiflg. but not limited to, Section 31 hereof, the Commencement Date 
shall be thirty (30) days after Landlord notifies Tenant in writing -  that Landlord cannot proceed further with its Exhibit 
C. work until such special requirement of Tenant :is completed, installed or otherwise satisfied, or as soon. as Tenant 
commences to do business in, upon or from the Leased Property, whichever first occurs. Any other provision hercof 
to the Contrary notwith.standing, should Tenant not fully and timely comply with the provisions of Exhibit C or should 
Tenant make any change in tiae plans and specifications -for the Leased Property as approved andfor modified. by 
Landlord or Landlords architect pursuant to said Exhibit C, the Commencement Date: shall be thirty (30) days, after 
Landlord notifies Tenant in writing that the Leased Property is ready for constniction and installation of the Exhibit C 
improvements. 

•103. Should Tenant hold possession of the Leased Property with the consent of Landlord after the eNpiration 
of the stated term of this Lease, stidi holding over shall create a tenancy from month to month only, upon the same terms 
and conditions as are hereinafter set forth, except that ininimuin rmt shall he one hundred fifty percent 050 4 ! or the 
adjusted minimum rent as deterinined in Section 3 hereor 

2,04., So long as Tenant is in compliance with the terms hereof, Tenant shall have the right to extend the term 
of this Lease for the number of additional, consecutive poriods set forth in Section (0(0 of the Fundamental Lease 
Provisions above, the first of which shall commence as of the day after the last day of the initial term 'hereof Tenant 
shall notify Landlord of its intention to exercise such option in Writing no earlier than nine (9) months and no later than 
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six (6) months before the end of the preceding lease term. The terms, conditions, and obligations of Landlord and Tenant 
herein contained shall apply to the extended term, including as saki terms relate to the amount of rent to be paid, 

SEDION 3 
RENT 

3.01. Subject to adjustments as hereinafter provided, be2inning on the Commencement Date, Tenant shall pay 
to Landlord minimum monthly rent in . the amount set forth in Section (c) of the Fundamental Lease Provisions above: 
provided that if the Lease term includes a fractional month, for that fractional month Tenant shall pay on the 
Commencement Date as minimum rent that proportion of the minimum monthly rent he which the number of days in 
said fractional month bears to the total number of days in said month. 

102, During any extension or the initial Lease Tei 	in the minimum rent shall be adjusted to equal one hundred 
four percent (104%) of the rent due for the previous Lease year, 

3,03. Intentionally omitted, 

3,04. 'The minimum rent shall be paid to Landlord in advance not later than the tirst day of each  111011111 during 
•the term of this Lease and any ext nsions thereof, Rent for any fractional month shall be paid on the Commencement 
Date. 

105. If applicable, as used in this Lease, the lo11owin2 terms shall have the followintl, meanings: 

(a) "Gross sales" means the ag2regate selling price of all merchandise and services sold in, upon or 
from the Leased Property by Tenant„. its subtenants, licensees and concessionaires, personally or from any computer 
(whether on the Internet or any other sales from any computer) vending. or Coin-operated or token-operated device, 
whether for check, cash, on credit or otherwist:. 

All u,ross income of Tenant or any other person, firm or corporation from any operations in, at or upon the 
Leased Property which are not spilically excluded by this Section shall be included in gross sales, All sales 
originating at upon or from the :Leased Property shall be considered as made and completed thereon and shall be 
included in Tenan•'s gross sales even though bookkeeping and payment of the account thaefor may be transferred to 
another place for collection and even though actual tii1fl of the sale or order or actual delivery of the merchandise may 
be made from a place other than the Leased Property, No credit shall be alloiked for uncollected or uncollectable credit 
accounts, Each sale upon installment or credit shall be treated as a sale for the lull price in the month during which such 
sale is made, regardless of the time when or whether Tenant shall receive payment therefor. in the event that Tenant 
or any person, firm, entity or corporation which controls, is controlled by or is otherwise affiliated with Tenant owns, 
operates, or becomes financially interested in a business similar to that conducted on the eased Property within a radius 
of three (3) miles in any• direction from the perimeter of the Center, the gross sales from such business shall be included 
in the gross sales made in, upon or from the Leased Property for the purpose of computing the percentage rent payable 
to Landlord under this Lease to the same extent as if such other premises were part of the Leased Property. 

(b) -Lease year shall mean the twelve (12) month period bellinnintz on the Comnimement Date, 
except that in the event the Commencement Date occurs On a date other than the first day of a month, the Lease year 
shall commence on the first day of the month following the Commencement Date. 

3.06, in addition to the minimum rent, Tenant shall pay Landlord at the time •and in the manner herein set forth 
as percentage rental for each calendar quarter throughout thc term hereof the Percentage Rerit Rate of Tenant's gross 
sales made during the particular calendar quarter in question less the total of the minimum rent paid by Tenant to 
Landlord for such calendar quarter. IT the Leased Property is ready for occupancy on any date other than the first day 
of a calendar quarter, for that fractional calendar quarter Tenant shall pay the percentage rent in the manner provided 
herein for payment of percentau rent for a full calendar quarter_ 
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7.03. Tenant-  shall not, without Landlord's prior written approval, operate or permit to be operated on the 
Leased Property any coin or token operated vending machines or similar device for the sale or leasing to the public of 
any goods, wares, merchandise, tbod i  beverages, and;or service, including, without limitation, pay telephones, ATMs, 
pay lockers, pay toilets and scales, however, foreizoing notwithstanding Tenant may operate an ATM and pay telephone 
with the appropriate approvals and subject to the Declaration, 

7,04. Tenant shall not, without Landlord's prior written approval, conduct or permit any fire, bankruptcy or 
auction sale in, on or about the Leased Property_ 

7,05, Tenant shall not without Landlord's prior written approval which shall not be unreasonably withheld, 
cover, obstruct or place any sign or object on or by any windows, glass doors, light' s, skylights, or other apertures th.at 
•reflect or admit light into the Leased Property. 

7(06, Tenant shall refrain from keeping, or permitting the keeping of any animals of any kind in about or upon 
the Leased Property without Landlord's prior wrim'n consent, 

7O7. Tenant shall not use the Leased Property for storage or warehouse purposes beyond such use as is 
reasonably required to keep Tenant's store adequately stocked for retail sates in at or from the Leased Property. 

7,08, No cooking shall be done or permitted by any Tenant on the Leased Property nor shall they be used for 
the manufacture of merchandise; provided, however, that if the business conducted by Tenant on the Leased Property• 
includes sale of prepared food, Tenant may conduct such cooldng on the Leased Property as is normally incident to such 
business.. 

7.09. Except as provided for elsewhere herein.. Tenant shall keep and :maintain in first class order, condition 
and repair (including any such replacement and restoration as is required for that purpose) the Leased Property and every 
part thereof and any and ail appurtenances thereto wherever located %  including but without limitation., the exterior and 
interior -portion of ai1 doors„ door checks, windows, plate glass, storefront, ail grease traps, oven and stove exhausts. 
oven and stove cxhaust filters all plumbing-  and sewage facilities within the Leased Property fixtures, heating and air 
conditioning and electrical systems (whether or not located in the Leased Property), sprinkler system, walls, floors and 
cei•invF, and any kvork performed by or on behalf of Tenant hereunder. • Any such work shall be subject to such 
r•quiremmts as Landlord may, in its sok discretion, deem reasonable, including, hut not limited to, the requirement that 
Landlord approve the contractors, materials, mechanics antlor materialmen utilized for such purposes. Landlord agrees 
to assign to Tenant any warranties Landlord may have pertaining to those parts of the Leased Property Tenant is 
responsible for maintaining hereunder, 

7.10. Tenant shall store all trash and ig.arbage in metal containeri located where designated by Landlord and 
so as not to be visible or create a nuisance to customers and business invitees in the Center, and so as not to create or 
permit any health or fire hazard, and arrange for the prompt and regular removal thereof. 

7, I I Tenant shall at all times during the terfil of the Lease comply with all governmental rules, regulations, 
ordinances, statutes and laws., and the orders and regulations of the Insurance Services Office or any other body now 
or hereafter exercisinil, similar functions, now or hereafter neffect pertaining to the Center., the Leased Property or 
Tenant's use thereof. 

t.2. Tenant hereby covenants and agrees  that it its agents, employees, servants, contractors, subtenants and 
licensees shall abide by the Rules and Regulations attached hereto as Exhibit D and im.orporated herein by reference 
as well as those provided herein and such additional rules and regulations hereafter adopted and amendments and 
modifications of any of the foregoing as Landlord may, from time to time, adopt for the safiny, carc and cleanliness of 
the Leased Property or the Center or for the preservation of good orckr thereon. 

7.1.3, Tenant shall operate all of the Leased Property during the entire lease term with sound business practice, 
(kw diligence and efficiency so as to provide tho maximum gross receipts that may be produced by such manner of 
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operation, Tenam shall provide, Install and at all times maintain in the Leased Property all suitablefurniture, fixtures,• 

equipmentand other personal property necessary for the conduct of Tenant's business therein, in a businesslike manner, 
shall carry at all times in the Leased Properly a stock of merchandise of such size„ character and quality as shall be 
reasonably designed to produce the maximum return to Tenant (and Landlord if percentage rent is included in this 
Lease)„ and shall staff the Leased Property at all t„mes with sufficient sates personnel to serve its customers. Tenant 
shall conduct its business in the Leased Property during those days, nights and hours as shall be determined by Landlord, 
which shall not be less than ten (10) hours per day on -weekdays, six ((p) hours on Saturday and five (5) hours on Sunday 
Subject to the Declaration, Tenant may also operate and open for twenty four (24) hours per dar In the event of breach 
by Tenant of any of the conditions of this Section, Landlord shall have, in addition to any and all remedies herein 
provided, the right, at its option, to collect not only the minimum rent herein provided, but additional rent at the rate of 
one-thirtieth 1/30) of the minimum monthly rent herein provided for eab= and every day that Tenant is not open for 
business as herein provided, Said additional rent shall be due on demand during such period of Tenant's failure to 
conduct its business as herein provided_ 

7,14. Tenant shall keep a1Imerchandise display cases in the Leased Property suitably lighted during such hours 
Landlord may reasonably require including periods other than or in addition to the business hours of Tenant, 

7 15 Tenant shall not do, permit or suffer anything to be done, or kept upon the Leased Property which will 
obstruct or interfere with the rights of other tenants, Landlord or the patrons and customers of any of them, or which 
will annoy any of them or their patrons or customers by reason of unreasonable- noise, odor, vibration, or otherwise, nor 
will Tenant commit Of permit any nuisance on the Leased Property or commit or suffer any immoral or illegal act to 
be committed thereon, 

7.16. If Tenant's ',emitted tiSe of the Leased Property involves the sale of food, then Tenant shall maintain 
a health department rating of " A (or such other highest health department or similar rating, as is available) at all times 
during the term of this Lease. If Tenant receives any lower rating, then Tenant shall immediately notify Landlord of 
such rating, shall correct all deficiencies noted by the health department and shall have the Leased Property reinspected, 
Shouid the Leased Property be rated tower than an "A" Or such other highest heal(h department or similar rating as 

is available) more than three times in any tAvelve (12) month period includin4 any extQnsions, such shall be an incurable 
event of default not subject to the notice and cure provisions of Section 26 hereof that will give rise to Landlord's rights 
pursuant to the terms hereof_ 

7,17, During t e tem of the Lease, and so long as the Leased Proprty is c anti nuously used for the purposes 
stated herein and Tenant has not been in default under any term or provision of the Lease, Landlord shall not lease or 
operate within the Center any other directly competing 'business whose primary use is exclusively the Exclusive Use 
:s .et forth in Lease Section (9), Notith.staidi.n.g anything contained in this Section to the contrary ?  the exclusive rights 
ranted Tenant hereunder shall not be deemed to restrict the activities of any Major Tenant and that the foregoing shall 
not apply to existing tenants or occupants in the Center as of the date of this lease to the extent that any such tenant's 
lease pennits such use. "Major Tenant" is defined as any occupant in the Center in exoess of 12,000 square feet. Tenant 
covenants and a(.4rees to indemnify and hold Landlord harmless from any claims, actions, damages, expenses, injurio, 
costs, including reasonable attorney's fees, arising from any claim resulting in litigation brought by an independent, third 
party seeking space at the Center that the granting of the foregoing exclusive in favor of Tenant violates any state or 
federal law, regulation or common law protection or right; pwv Ide:L however, that Tenant may, at Tenant's option, 
waive: its exclusive rights and avoid this indemnification obligation, 

SECTION S 
ALTERATIONS AND IMPROVEMENTS 

8„01_ Landlord shall install those improvements requiral to be installed by it pursuant to Exhibit C attached 
hereto and incorporated herein by reference. Such improvements -  shall be constructed substantially in accordance with 
the plans and specifications adopted pursuant to Exhibit C. 
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8.06, if available, a panel identifying Tenant's business shall be installed on the Center's pylon signs, 
("Pylon"), at Tenant's sole cost at a position and cost to be cletermined by Landiord. Tenant's panel shall conform to 
the Center's signage criteria and shah conform with all governmental and association regulations applicable to the 
Center Tenant must use Landlord's sign company for the manufacture and installation of the panel. 

8,07. If permitted, Tenant may place a sign identifying Tenant's business on three (3) sides of the Leased 
Property, ii,vhich signs shall conform to the Center's signage criteria and shall conform ‘vith all governmental and 
association regulations applicable to the Center, 

SECTION 9 
LANDLORD'S REPAIRS 

Landlord agrees to keep in good order, condition and repair the foundations, exterior walls and roof structure 
of die Leased Property (but excluding the exterior and interior or all windows, doors, plate glass and showcases) except 
for reasonable wear and tear and except for any danwe thereto caused by any act or negligence of Tenant or its agents, 
empioyees, servants, contractors, subtenants, licensees, customers or business invitees, It is an express condition 
precedent to all obligations of Landlord to repair and maintain that Tenant shall have notified Landlord in wrning 
the need for s-uch repairs or maintenancc. -:. The cost of such repair's shall be included in the Center's Operating, Cost, as 
such term is hereinafter defined in Section 10. 

SECTION Ii) 
PARKING A.ND CONIMON ARE.AS 

10.01.1 , Tenant, its agents, employees, servants, contractors, subtenants, licensees, customers and business 
invitees shall have the nonexclusive riv,..ht, in common .with Landlord and all others to whom Landlord has OT /nay 
hereafter oant 	.to use such areas of the Center (including, but not limited to, the parking areas, walkways and 
sidewalks) as designated fT0111 time to time by Landlord, subject to such rules and regulations as Landlord ria:y .  from 
time to time impose :and subject to the provisions of that Declaration of Restrictions and Operation and Easement 
Agreement, recorded BOA No. 9S1022 as Instrument No. 10589, Official Records, Office of the County Recorder, 
Clark County, Nevada, :and an amendments thereto (the 'Declaration"), '17 mant agrees that it its atitits, employees, 
servants, contractors., subtenants and licensees shall abide by such rules and reaulations and all the terms and conditions 
of the Declaration, Landlord may at any time close any common area to make repairs: or changes, to prevent the 
acquisition or public rights in such areas, or to discourage noncustomer parking, Landlord reserkfes the right to dedicate 
all or portions of such COMMOT1 areas and other portions of the Center for public utility putposes, Landlord may do such 
other acts in and to the common areas as in its judgment may be desirable, Tenant shall not at anytime interfere with 
the rights of Landlord, other alATiers of portions of the Center, other tenants, its and their agents, empioyees, servants, 
contractors,: :subtenants, licensees, customers and business invitees to use any part of the parking areas or other common 
areas. 

0.01_2, All parkimi are ;IS a:nd common areas that Tenant may be permitted to use are to be used under 
revocable license, and if any such license is revoked or if the amount of such arca is diminished, Landlord shall not be 
subject to any liability, nor shall Tenant be entitled to any compensation or diminution or abatement of rent, nor shall 
revocation or diminution of such arcas be deemed constructive or actual eviction, 

10.02,1 Beginning on the earlier of (i) the Commencement Date or (ii) the date: of opening, Tenant w111 pay 
to Landlord monthly in advance in addition to the rent specified in Section 3 hereof, as additional rent, an amount fixed 
for the first calendar year or portion thereof in the.  amount set forth in Section (k)t 0„, f 	F tulcamental Lease Provisions 
above, annually to cover the "Center '  s Operatilw ('ost" :as defined below. Such annual amount shall be increased as of 
:Janu(J.ry 1 of each year by the greater ofi.) one hundred four percent (104%) or ii,) the percentage increase„ if any, of 
the U.S. City Average Consumer Price Index for Urban Wage: :Earners and Clerical Workers for all items (19S2- 
84=100), published by the Bureau of Labor Statistics of the U,S, Department of Labor ("CPI"), plus the actual increase 
in Impositions as determined by Landlord. In no L'vent shall Center's Operating Cost be decreased. The first CPI 
increase shall be the percentage increase in the (API from the month in which the Commencement Date occurs to the 
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next November after the Commencement Date. Thereafter, the increases shall be based on the percent increase in CH 
from each November to November of the next year. If at the time required for the determination the CPI is no longer 
published or issued, Landlord shalt use such index reasonably determined by Landlord. Landlord reserves the right to 
adjust• the Center's Operating Cost during the first ninety (90) days of the renewal term. 

10.0.2.1 For the purpose of this Section 10, the term "Center's Operating Cost" -  is hereby defined to mean the 
total cost and expense incurred in insuring, managim4, operating, equipping, lighting, repairing, replacing. and 
maintaining the Center, and may include SUMS due .purstiant to the terms ofthe 

1,(102,3, rie additional rent provided to be paid in this Section 10 shall be paid in advance by Tenant on the 
first day of each month without further demand or any deduction or set off whatsoever. 

SECTION 1.1 
INTENTIONAL1 Y OMITTED 

sEcnoN 1.2 
TAXES 

2 01 Tenant shall he liable for and shall pay before delinquency (and, upon demand by Landlord, Tenant 
shall furnish Landlord with satisfactory evidence of the payment thereal) all taxes (.iricludiu entertainment taxes), fees 
and assessments of whatsoever kind or nature, and penalties and interest thereon, if any, levied :against Tenant's property 
or .any other personal property of whatsoever kind and to whomsoever belonging situate or installed in or upon the 
Leased Property whether or not affixed to the realty. If at any time during the teim of this Lease any such taxes on 
personal property are assessed U.S part of the tax on the real property of which the Leased Property is a part, then in such 
event Tenant stall pay to Landlord on demand the amount of such additional taxes as may be levied against the real 
property by reason thereof. 

12 02, Impositions shall be included in CenteCs 0Nrating Cost. 

I 2,03. .For thepurposes of this I .ease.. Impasi .cons means 

(4) Any real estate taxes, .fee•., assessments or other charges assesseL against the Center or any 
•mpro••ment; thereon., and the reasonable;, costs incurred, by Landlord in corite:sting szime 

(b) All personal property taxes on personal property used in connection with the Center and reiatcd 
structures other than taxes payable by Tenant. under Section 12,01 hcreof and taxes of the same kind as those described 
in said Section 12.01 payable by other tenants on the Center pursuant to corresponding provisions of their leases. 

Any and all taxes, assessments, license ices, and public charges levied, assessed, or imposed and 
which become payable during the term hereof upon all leasehold improvements, over and above the building she11, 
whether instalied by Landlord or Tenant, 

(d) Any and all environmental levies or charg6 now tn. force ,affecting the Center or any portion. 
thereof., or which :may hereafter become effective,. including, but .  not limited to, parking taxes, levies„ or charges, 
employer parking regulations, and any other parking, or vehicular regulations, levies, or charges impased by any 
municipal, state or federal agency or authority. 

Any other taxes levied or asessed in addition to or in lieu of such real or personal property taxes, 

12.04_ If at any time during the term of this Lease, under thQ laws of the United Stztes, Nevada or any political 
subdivision thereof, a tax or excise on rents or other tax (except income tax), however described, is levied or assessed 
by the United States., Nevada or said political subdivision against Landlord on account of any rent reserved under this 
Lease. the Leased Property or any LiSe thereof, all such tax or excise on rents or other taxes shall be paid by Tenant, 
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additional insureds, respectively, (and at Landlord's option, any other persons, firms or corporations designated by 
Landlord shall be additionally named additional insureds) under each such policy of insurance. 

14.03,02. Landlord may procure and maintain in full force and effect a policy of rental insurance in an amount 
up to twelve (12) times the• monthly rent then due hereunder, the premiums for which shall be a part of Center's• 

Operating Cost. 

14.0.103. Intentionally omitted. 

14.03.04. Landlord shall procure and maintain in full force and effect standard form of tire with extended 
coverage insurance covering the Leased Property and the building or buildings on the Parcel. 

•14.04, intentionally omitted. 

14.05. A certificate issued by the insurance carrier for each policy of insurance required to be maintained by 
•Tenant hereunder shall be delivered to Landlord, Landlord's lender and all other named insureds and additional insureds 
on or before the Commencement Date and thereafter, as to policy renewals, within thirty (30) days prior to the expiration 
of the terms of each such policy. Each of said certificates of insurance and each such policy of insurance required to 
•be maintained by Tenant hereunder shall be from an insurer and in fonn and substance satisfactory to Landlord and shall 
expressly evidence insurance coverage as required by this Lease and shall contain an endorsement or provision requirin2., 
not less than thirty (30) days written notice to Landlord and all other named insureds and additional insureds prior to 
the cancellation diminution in the perils insured av,ainst, or reduction attic amount of coverage or the particular policy 
in question. 

14.,06, Tenant hereby waives any and all rights of recovery from Landlor its officers, agents and employees 
for any loss or damage, including consequential loss or damap,,e, caused by any peril or perils (including negligent acts) 
enumerated in each form of insurance policy required to be maintained by Tenant licreunda, 

14_07, Each policy of insurance provided for in this Section 14 shall contain an express waiver of any and all 
rights of subrogation thereunder whatsoever against Land:ord, its officers, agQnts and employees. All such policies shalt 
be• written as primary policies and not contributing vith or in excess of the coverag,e, if any, which Landlord rnay cam). 
Any other provision contained in this Section 14 or elsewhere in this Lease notwithstanding, the amounts of ail 
insurance required hereunder to be paid by Tenant shall be not kss than an amount sufficient to prevent Landlord or 
Tenant from becoming a co-Insurer, 

14,08. Tenant shall replace or self insure, at the expense of ienant, any and all plate and other glass damaged 
or broken from any cause whatsoever in and about •the Leased Property. Tenant shall insure, and iceJT insured, at 
Tenanes expense,. all plate and other glass in the Leased 'Property for and in the name of Tenant and Landlord, 

SECTION IS 
LIENS 

Tenant shall at all times indemn4, save and hold Landlord, the Leased Property and the leasehold created by 
this Lease free, clear and harmless from any and atl. claims, liens, demands, charges, encumbrances, litigation and 
judgments arising directly or indirectly out of any use occupancy or activity of Tenant, or out of any work performed, 
material ibmished., or obligations incutred by Tenant in, upon •or otherwiw; in connection with the Leased Property, 
Tenant shall give Landlord written notice at It ten (10) business days prior to the commencement of any such work 
on the Leased Property to afford Landlord the opportunity of fihm.17, appropriate notices of nonresponsibility. Tenant 
shall, at its ok& cost and expense, within fifteen (15) days after filing of any lien of record, obtain the dikcharge and 
release thereof -. Nothing contained. herein shall prevent Landlord, at the cost and for the account of Tenant, from 
obtaining said discharge and release in the event Tenant fails or refuses to do the same within said fifteen (15) day 
PC riod. 
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SECTION 16 
INDENC\JIFICATION 

16,01, Tenant hereby covenants and agrees to indemnify, save and bold Landlord, the Leased Property and 
the leasehold estate created by this Lease free, clear and harmies5 from any and all liability, loss, damages, costs, 
expenses, including reasonable attorneys' fees, jud.gments, ClairrLS, liens and demands of any kind whatsoever in 
connection with, arising out of, or by reason of any act, omission or negligence of Tenant, its agents, employees, 
servants, contractors, subtenants, licensees, customers or business invitees while in upon, about or in any way connected 
with the Leased Property or the Center or arising from any accident, injury or damage, howsoever and by whomsoever 
caused, to any person or property whatsoever, occurring in, upon, about or in any way connected with the Leased 
Property or any portion thereof other than as a result of Landlord's gross negligence or willful acts. The foregoing 
obligation to indemnify shall include, but is not limited to, Landlords reasonable attorneys fees, investigation costs and 
all other of Landlord's costs, expenses and Liabilities reasonably incurred in connection the 	from the first notice 
that any claim or demand is to be made or may be made. Tenant further agrees that if, by reason of any act or omission 
of Tenant. Landlord is -made a party defendant in any legal proceeding, concerning this Lease or the Leased Property, 
Tenant shall indemnify and hold Landlord harmless from all costs, expenses, and liabilities (includint4 attorneys' fees 
and court costs) it may incur by reason thereof, 

16.02, Landlord shall not he liable to Tenant or to any other person whatsoever for any damage occasioned 
by falling plaster, electricity, plumbing, gas„ water, steam, sprinkler or other pipe and sewage system, by the bursting, 
running or leaking of any tank, 'washstand, closet, wase or other pipes, or by water being upon or coming through the 
roof. skylight vent, trap door or otherwise for any reason whatsoever or for any damage arising from any acts or neglect 
of co-tenants or occupants or the Center or of adjacent property or of the public, including„ but not limited to, breach 
of any lease or rules and regulations, nor shall Landlord be liable in damages or otherwise for any failure to furniih, or 
interruption of 	of any utility. 

,SE(TION 
StJL3ORD1NATION 

17.01, Tenant agrees upon 'request of Landlord to subordinate this ice and its rights hereunder to the lien 
of any mortgage, deed of trust or other encumbrance, (Including but not limited to, sate-lease back transactions), 
together with any renewals, extemlions or replacements thereof, hereafter placed, charged or enforced against the Leased 
Property, or any portion thereof, or any property of which the Leased Property is a part, and to execute and deliver at 
any time, and from time to time, upon demand by Landlord, such documents as may be required to effectuate such 
subordinati)n, and in the event that Tenant shall fail, neglect or refuse to execute and deliver any such documents to 
be executed by it. Tenant hereby appoints Landlord, its successors and a.ssigns, the attorney-in-fact of Tenant irrevocably 
to execute and deliver any and all such documents for and on behalf of Tenant. 

17,02. In the event that the mortgagee, bendiciary of any mortgne or deed of trust, or ground lessor 
(collectively, "Mortgagee") elects to have this Lease a prior hen to its mortgaue deed or tnist, or around 1ease, then and 
in such event, upon such Mortgagee's giving written notice to Tenant to that effect. thii Lease shall be deemed prior in 
lien to such mortgage. deed of trust, or ground lease whether this Lease is dated prior to or subsequent to the date of 
recordation of such mortgage, deed of trust, or ground lease, 

•17,0, Tenant shall, in the event any proceedings are bough t for the foreclosure or the Leased Property or in 
the event of exercise or the power of sale under any deed of trust made by Landlord covering the Leased Property, or 
termination or any ground lease, ttorn to the purchaser upon any such foreclosure or sale, or ground lessor, as the case 
rry be, and recognize su,..c11 purchaser or lessor as the landlord under this Lease. 

17.04_ Tenant hereby agrees not to look to any Mortgagee tbr accountability for any security deposit required 
by Landlord hereunder, unless said sums have been actually received by said Mortgagee as security for Tenant's 

.performance of this Lease, 
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SECTION 1.8 
ASSIGNMENT AND SUBLET1ING 

1S.01. Tenant shall not assign, mortgage, pledge, hypothecate or encumber this Lease nor the leasehold estate 
hereby created or any interest herein, whether by agreement, operation of law or otherwise, or sublet the Leased Property 
or any portion thereof, or licen.se: the use of all or any portion of the Leased Property without the prior written consent 
of Landlord 1fthis Lease be assigned, or if the Leased Property or any part thereof be sublet or occupied by anybody 
other than Tenzin( Landlord may collect rent from the :assignce, subtenant or occupant, and apply the rivt amount 
collected to the rent herein reserved, but no such asignment, subletting, occupancy or c011ection shall be deemed a 
waiver of this Section, or the acceptance of the:assignee, subtenant or occupant as tenant, or a release of Tenant from 
the further perforthance by Tenant of covenants on the part of Tenant herein containecl, if Tenant is a• corporation or 
a partnership, the issuance of any additional stock or equity interests and/or the transfer, assignment or hypothecation 
of any stock or interest in such corporation or partnership in the aggregate in excess of forty-nine percent (49%) of such 
interests, as the same may be constituted as of the date of this Lease, whether directly or indirectly, shall he deemed an 
assignment within the meaning of this Section 18, 

18,02. In the absence of an express agreement in writing to the contrary, executed by Landlord, no assignment, 
mortgage, pledge, hypothecation, encumbrance, subletting or license hereof or hereunder shall at as a release of Tenant 
or any guarantor from any of the tenns, covenants and conditions of this Lease on the part of Tenant tt) be kept and 
performcd„ The acceptance of rent by Landlord from any other person shall not he deemed to be a waiver of any of the 
provisions of this Lease or a consent to the assignment or subletting of the Leased Property_ 

18.03. Each assiulee or transferee shall assume and be deemed to have assumed this Lease and shall be -and 
remain liable jointly and sevirally with Tenant for the payment of all rents due hereunder, and for the due performance 
during the terrn of this Lease of all the covenants and conditions herein set forth by Tenant to be kept and performed_ 
No assignment or transfer shall be effective or binding on Landlord unless said assignee or transferee shall concurrently 
deliver to Landlord a recordable instillment which contains a COVenant of assumption by said assi[mee or transferee; 
provided that a failure .or refusal to so excrute said instmmtnt shall not release or discharge the assignee or transferee 
:from its liability aforesaid, 

18.04, The voluntary or other surrender of this Lease y Tenant, or a mutual cancellation hereof, or the 
termination of this Lease by Landlord pursuant to any provision contained herein,. shall not Nvo rk a merger, but at the 
option of Landlord, shall either tcrminate any or all eccisublases or subtenancies, or operate as an assi( . -4nment to 
the Landlord of any and all such subleases or subtenancies, 

SECTION 19 
INSOLVENCY AND DEATH 

19.01, It is understood and agreed that neither this Lease nor any interest herein or heminder, nor any estate 
hereby created in favor of Tenant, shall pass by operation of Li w under any state or federal insolvency, bankruptcy or 
inheritance act, or any similar law now or hereafter in effect. to any trustee, receiver, assignee for the benefit of 
creditors, heir, legatee, -devisee, or any other porson whomsoever withoul the express written consent of Landlord first 
had and obtained therefor, 

:19,02. Landlord and Tenant Ilereby acknowlethle and recomlize that Section .365 of Title 11 of the United 
States Co(1e. (the "Bankruptcy Code") provides that a. d.ebtor-in-possession or a trustee, with court approval, may assume 
or reject an unexpired lease and that in a. ease under Chapter 11 of tiv Bankruptcy Code, the court, on requ.est of a party 
to such unexpired 	May order die trustee ',or debtor-in-possession to determine within a specified period of time 
w.hether to assume or reject such unexpired lease_ Because of the fact. that time is of the essence to this Lease, Tenant 
expressly covenants, agrees and bargains to file or cause to be filed a. motion either to assume or to reject this Lease 
within forty-five. (45) days of the filing of a voluntary petition under the Bankruptcy Code or the entry of an order for 
relief in the event of the filing of an involuntary petition, 
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•'NMI Landlord. and Tenant ItUI111cr recognize that Section 365 of the Bankruptcy Code provides for the 
assumption and assignment, subject to court approval, of unexpired leases, Court approval of such assumption and 
assignment is pre-conditioned on, among other things, the provision or adequate assurance of future performance, In 
view of the foregoing, Landlord and Tenant do hereby bargain, covenant and agree that the following„ and each of them, 
specifically and without limiting Tenant's obligations to continue to perform all of the terms of this Lease, are conditions 
and covenants the fulfillment of which are necessary .  to provide Landlord with adequate assurance of future 
performance: 

(a) The assumption and assiviment of this Lease will not breach any provision, such as a radius„ 
location use or exclusive use provision, in any other lease, financing agreement or master agreement (including the 
Declaration and any other covenants, conditions and restrictions encumbering the Center) relating to the Center; 

(b) The proposed assignee will not increase the burden on the common area and will not use the 
Leased Property in violation or the terms or this Lease and any restrictive covenant applicable to the Center then in 
force; 

•
M. The proposed •assignee will, in Landlord's reasonable opinion be a suitable tenant for a first class 

shopping, center; and 

(di The proposed as)ignee .  has adequate financial resources to pay all rent and other consideration 
due under this Leje and to assume all other oblations of Tenant under this Lease, 

SECTION 2,0 
CONDEMNATION 

20.01, :Should the whole or any part of the Leased Property be condemned ortaken by a competent authority• 
for any public or quasi-public puipose, all awards payable on account of such condemnation and taking shall be payabk 
to Landlord, and Tenant hereby waives any and all interest therein, 'Tenant, hov, ever, may make a separate claim for 
the taking of its trade fixtures, furniture, and or leasehold improvements, Zrs well as any special damages. such as 
Tenant's moving eXpenses, 

2•„•2 If the whole of the Leased Property shall be so condemned and taken, then this Lease shall terminate 
upon such taking. If t4reater than one-third (I/3) of the floor space of the Leased Property is condemned or taken, and 
if the remaining portion thereof wilt not be reasonably ;,idNuate for the operation of Tenanes business after Landlord 
completes such repairs or alterations as Landlord elects to mak.e, either Landlord or Tenant shall have the option to 
terminate.  this Lease by notify:Eng the other party hereto of such election in writin. 14.  within twenty 00) days after such 
takirw. If by such condemnatio.n and taking one-third (11) 01 fess of the Leased Property has been taken, or if only a 
part of the Leased Property is taken .and the remaining part thereof is suitable for the purposes for which Tenant has 
leased the Leased Property, this Lease shall continue in full force and effect, but the minimum rent shall be reduced in 
an amount equal to that proportion of the minimum rent which the floor •space of the portion taken bears to the total floor 
:space of the Leased. Property, In the event a partial 'taking does not terminate this Lease.. Tenant„ at Tenant's expense, 
shail make repairs and restorations to the remaining Premises of the Itature of Tenant's work required by Exhibit C and 
shall also repair or replace its stock in trade., :fixtures, furniture, furnishings, floor coverings and. equipment and if Tenant 
has closed shall promptly reopen for business, If any part of the Center other than the Leased Property shall be so taken 
or appropriated, Landlord. shall have the right, at itS option to terminate this Lease by notifying Tenant within six (6) 
months of such taking. 

1.0.01 Tenant shall in 'no case be entitled to compensation from Landlt)rd for damage on account of any 
annoyance_ or inconvenience in making repairs hereunder, If this Lease is terminated pursuant to this Section 20 ,and 
Tenant is not in default h.ereundet, rent shall be prorated as of the date of 'termination, :  any security deposited with 
L.andlord shall be returned to Tenant and all rights and obligations hereunder.  Shall cease and terminate, Except to the 
extent provided for in this Section 20, neither the rent 'payable by Tenant nor any of Tenant's other obligations under 
any provision of this .Lease shall be affected by any condemnation or taking of the Leased Property or the Center or any 
portion of eithen. 
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20.04, For the purposes hereof, a deed in lieu of condemnation shail be deemed a taking A change in grade 
of stTeet adjoining the Center shall also be deemed a taking. 

SECTION 21 
.DESTRUCTION OF LEASED PROPERTY 

21,01, In the case of total destruction of the Leased Property, or any portion thereof substantially interferirm 
will. Tenant's: use orthe Leased Property, whether by fire or other casualty, not caused by the fault, or negligence of 
Tenant, its agents t employees, servants, contractors, subtenants„ licensees, customers or business invitees, this Lease 
shall terminate except as herein provided. If Landlord notifies Tenant in writing within tbi t te (45) days of such 
destruction of Landlord's election to repair said damage,. and if Landlord proceeds to and does repair such damige with 
'reasonable dispatch, this Lease shall not terminate, but shall continue in full force and effect, except that Tenant shall 
be•entitled to a reduction in the minimum rent in an amount equal to that proportion of the -minimum rent which the 
number of square feet of floor space in the unusable portion bears to the total number of square feet of floor space in 
the Leased Property. Said reduction shall be prorated so that the rent shall only be reduced for those days any given 
area is actually unusable, In determining what constitutes reasonable dispatch, consideration shall be given to delays 
caused by labor disputes, civil commotion, War, warlike operations„ invasion rebellion, hostilities, miliwry or usurped 
powf.,T, sabotage, governmental regulations or control, fire or other casualty, inability to obtain any materials or services, 
acts of God and other causes beyond Landlord ' s controi. If this Lease is terminated pursuant to this Section 21 and if 
Tenant is not in default hereunder, rent shall be prorated as of the date of termination, any security deposited vv . ith 
Landlord shall be returned to Tenant, and all rights and obligations hereunder shall cease and terminate. 

N.otwithstanding the foregom.g provisions, 	the event the Leased Prorty, or (any portion thereof, 
shall be damaged by fire or other casualty due to the fault or negligence of Tenant, its agents ., employees, servants, 
contractors, subtenants., licensees, customers or business u itee . then, without prejudice to any other rights. an.d. 
remedies of .Landlord,; .this tease shalt not terminate, the danuti4e shall be repaired by Tenant, and there shalt be no 
apportionment or abatement of any rent. 

21,03, In the event of xly damage not limited to, or not including, the Leased Property, such that the building 
of which the Leased Property is a part is damaged to the extei t. of twenty-five (2594)) percent or more of the cost of 
replacement, or the buildings (taken in the aggregate) of the Center OW ned by Landlord shall be darnaged to the extent 
of more than twenty-five .percent ( 25 (! ,'6) of the aggregate cost of replacement, Landlord may elect to terminate this Lease 
upon giving notice of such election inl,vritin0.' to Tenant within ninety (90) days after the occurrence, of the event causing 
the damage, 

21.04, The provisions of this Section 21 with respect to LAndlordshall be limited to such repair as is necessary 
to place the Leased Property in the condition specified for Landlord ' s work by Exhibit C and when placed in such 
condition the Leased Property shall be ,deemed restored and rendered tenantable promptly fol•owinlz which time Tenant, 
at Tenant's expense shall perform Tenant's Work required by Exhibit C and Tenant shall also repair or replace its stock 
in trade, fixtures, furniture, furnishimr,s, floor coverings and equipment, and if Tenant has closed, Tenant shall promptly 
r•opon for business, 

21 .05. All insurance proceeds payable under any fire anWor rental insurance shall be payable solely to 
Landlord and Tenant shall have no interest therein, Tenant shall in no rase be entitled to compensation for damactes 
on account daily amioyance or inconvenience ••n ma.king repairs under •any provision of this Lease, Except to the extent 
provided for in this Section 2 1 neither the rent pziyable by Tenant nor any of Tenant 's other obligations under any 
provision of this Lease AAA be affected by any darnaLe to or kik struc tion of the Leased Property or any portion thereof 
by any cause whatsoever„ 
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23.03. Landlord, andlor its authorized agents and representatives, shall be entitled to enter the Leased Property 
at all reasonable times for the purpose of exhibiting the same to prospective purchasers and lenders and . 	the final 
six (6) months of the term of this Lease Landlord shall be entitled to exhibit the Leased Property for lease and post signs 
therein announcing the same. 

SECTION 2.4 
EXPENDITURES BY LANDLORD 

Whenever under any provision of this Lease Tenant shall be obligated to make any payment or expenditure, 
or to do any act or thing, or to incur any liability whatsoever, and Tenant fails, refuses or neglects to perform as herein 
required,. Landlord shall be entitled, but shall not be obligated, to make any such payment or to do any such act or thing, 
or •to incur any such liability, all on behalf of and at the cost and for the account of Tenant, in such event, the amount 
thereof, together with the greater of (i) ten percent (10%) of the amount due and (ii) interest thereon at the rate of fifteen 
percent (15%) per annum, shall constitute and be collectable as additional rem on demand, 

SECTION :25 
OFFSET STATEMENT 

Tenant agrees that within five (5) days of any demand therefor by Landlord,. Tenant will execute and deliver 
to Landlord and/or Landlord's desinee a recorcabte •certificate stating that this Lease is unmodified and in full force 
and effect, such defenses or offsets as are claimed by Tenant, if any, the date to which all rentals have been paid, and 
such • other information including financial statements, concerning the Lease, the Leased Property and Tenant as 
Landlord or said designee may request. 

SECTION 26 
DE.F.m.A:r 

26.0 1 I Tenant'i .compliance with each and every covenant and. obligation hereof On its 'part to be performed 
hereu.nde• is a condition precedent to each and. every covenant and obligation of Landlord hereunder -, 

26.0 I 	Landlord shall have all the rights and remedies provided in this Section Or elsewhere lerein, in the 
event that: 

(a) Tenant shall default in the payment of any sum of money requimd to be paid hereunder and such 
de:au t continues for ten (10 (Lays after written notice thereof from Landlord to Tenant-, or 

(b) Tenant shall (lefault in the performance of any other term, covenant or condition of this Lease on 
the part of Tenant to be kept and performed and Tenant t'ails to cure such default as soot 	ire.asonably possible under 
the circumstances, not to exceed fifteen ( I5) days; provided, however, that if the default complained of in such notice 
is of such a nature that the same can be :rectified or cured, but cannot with reasonable diligence be done within said 
flieen (1.5) day period, then such default shall be deemed to be rectified or cured if Tenant shalt, as soon as reasonably 
possible within said fifteen (15) day period., commence to rectify and cure the same and shall thereafter complete such 
rectification and c tile with ail due CAligence, and in any event, ‘vithin sixty (60) days from the date of giving of such 
notice; or 

(c) Tenant should vacate or abandon the Leased Property during the term of this Lease., Tenant shall 
be deemed to have "vacated" or 1 -abandoned" the Leased Properly if Tenant fails to open its business to the public for 
throe (3) consecutive days, except, vyth Landlordfs prior written consent, closure due to renovation, remodelin2, force 
majeure, or damage or destruction as set forth in Section 21 above; or 

(d) Tenant should default under any other agreement with or for the benefit of, Landlord; or 

(e) There is commenced any case. b inkruptcy against the original named. Tcrant, any assignee or 
sublessee of the ori6na1 named Tenant, any then occupant of the Leased Property or any guarantor of all or any of 
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2S 09 In the event of termination of this Lease pursuant to this Section. Landlord may recover from Tenant: 

(a) the worth at the time of award of any unpaid rent which had been earned at the time of such 
termination; plus 

(b) the worth at the time of award of the amount by which the unpaid rent which would have been 
earned after termination until the time of award exceeds the amount of such rental loss that Tenant proves could have 
been reasonably avoided; plus 

(c) the worth at the time of award of the amount by which the unpaid rent for the balance of the tern 
after the time of award exceeds the amount of such rentill loss that Tenant proves could be reasonably avoided; plus 

(d) any other amount necessary to compensate Landlord for all the detriment proximately caused by 
Tenant's failure to perform its obligations under this Lease or which in the ordinary course of things would be likely 
to result therefrom 

As used in subparagraphs (a) and (b) above, the *worth at the time of aware is computed by allowing interest 
at the Default Rate per annum. A3 used in subparagraph (e) above, the "worth at the time of award" is computed by 
discounting such amount at the discount rate of the Federal Roerve Bank of San Francisco at the time of award plus 
one percent  

ST-!7',.(110N 27 
HAZARDOUS \V 	ii 

27,01, As .used in this Seaion the term lIazardous. aste" means: 

(a) Those substances defined as 'hazardous substances," -hazardous matedais:' "toxic substances, 
regulated substances," or "solid waste" in the Toxic Substance Control Act, 15 U.S.C, § 2601 et seq,. as now amended 

or hereafter amended, the Comprehensive Environmental Response„ Compensation, and Liability At of 1980. 42 I: S.C. 
§ 9601 et seq., as now amended or herealtc-r amended,. the Resource Conservation and Recovery eNct of 1976, 42 U.S,C, 
§ 6901 et seq., as IIONV amended or hereafter amended, The Federal Hazardous Substances Act, 15 LLS.C, § 1261 et sett, 
as now amended or hereafter amended, the Occupational Safety and flealth Act of 1970, 29 S C § 651 et seq,, as now 
amended or 'hereafter amended, the 'Hazardous Materials Transportation Act, 49 U,S.C. I SO I et eq,, as now amended 
or hereafter amended, and the rules and regulations now in effect or promulgated hereatler pursuant to each law 
re terenced above: 

(b) Those substances defined as 'hazardous waste," .- liazardous material or -regulated substances" 
in Chapters 363, 459 and 59S of the Nevada Revised Statutes ( -N RS•), or in the regulations 	existing or hereafter 
promulgated pursuant thereto, or in the Uniform Fire Code, 1988 edition; 

(c) Those substances listed in the United States Department of Transportation table (49 (PR ,§172,101 
and amendments thereto) or by the Environmental Protection Ageney (or _ally successor agency) as hazardous substances 
(40 CFR Part 302 am: amendments thereto); and 

(d) Such other substances., mixtures materials and w;,iste, which, are regulated under applicable brat 
state or 'federal law, or which are classified as hazardous or •toxic under federal, state or local laws or regulations (all 
laws, rules and regulations referenced in paragraphs (a), (b), ts) and (d) are' collectively referred to as 'Environmental 
Laws"). 

27.02. Tenant does not intend to and Tenant will not, nor will Tenant allow any other person (including 
partnerships, corporations and joint ventures) to, during the tem of this Lease, manufacture, process. store, distribute, 
use, discharge or dispose any Hazardous Waste in, under or on the Leased Property, the common areas, the Center or 
any property adjacent thereto, 
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(a) Tenant shall notify Landlord promptly in the event of any spill or release of Hazardous Waste into, 
on or onto the Leased Property, •the common areas or the Center regardless of the source of spill or release., whenever 
Tenant know5 or suspects that such a release occurred_ 

(b) Tenant will not be involved in operations at or near the Leased Property which could lead to the 
imposition on the Tenant or the Landlord of liability or the creation of a lien on the Leased Property or :the Center under 
the Environmental Laws. 

(c) Tenant shall, upon menty-four (24) hour prior notice by Landlord, permit Landlord or Landlord's 
agent access to the Leased Property to conduct an environmental site assessment with respect to the Leased Property, 

2.7,03 Tenant for itself and its successors and assigns undertakes to protect„ ind,emnify save and defend 
Landlord, its agents, employees, directors, officers„ sharehoklers„ afffliates„ consultants, independent contractors, 
successors and assigns (collectively, the Indemititees") harmless from any and all IiahiIity toss,_ damage and expense, 
including attorneys' fees, claims suits and udements that Landlord or any other Indemnitee, whether as Landlord or 
otherwise, may suffer as a result of, or with respect to 

(a) Any Environmental Law, includinu the assertion of any lien thereunder and any suit broutht ur 
judgment rendered regardless of whether the action Was commenced by a citizen (as authorized under the Environmental 
Laws) or by a government agency; 

(b) Any spill Of release of or the prnence of any Hazardous Waste:affecting the Leased 'Property, the 
common areas or the Center, whether or not the- same originates. or emanates :from the Leased Property or any 
contiguous real estat.e, including any loss o:f value of the Leased Property, the common areas or the Center as a rosult 
of a_ spill or rele.ase of or the -  .presence of any 'Hazardous Wa.ste; 

(c) Any other matter affecting the Leased Property, the common areas o -r the renter within the 
jarisciiction of .  the United States EnVitonmental. Protection Ag!,ency, tlAe Nevada State Environmental Com.mission, the 
Nevada Department of Conservation and Natural' ReSOUrces, or the Nev -,ida 'Department of Commerce, including costs 
of investigations, remedial _action, or other response costs whether such costs are incurred by the. United States 
(,overnmeni, th."e State of Nevada, or any indemnitee: 

(d) Liability for cleun-up costs, fines, damages or penalties incurred pursuant to the provisions of any 
aPPlicable :Environmental Law; and 

(e) Liability for 'personal injury or property damage arising under any statutory or common-law tort 
theory, including, without limitation, damages as -sessed for the maintenance of a public Or private nuisance, or for the 
carrying of an abnormally dangerous activity, and response costs, 

27.04, ti the event of any spill or release of or the presence of any Hazardous Waste •affecting the Leased 
Property, the common areas or the Center caused by Tenant whether or not the same originates or emanates from the 
Leased Properly or any rontig,:aous real estate, andl()r ir Tenant shall rail ti) comply with any of the requirements of any 
Environmental Law, Landlord may, without notice to Tenant., at its election, but without obtigation so to do, give such 
notices andior cause stich work to be performed at the Leased Property:, the common areas or the Center, as the case may 
be, and•or take any and all other actions as Landlord shall deem necessary or advisable in order to remedy said spill or 
release or Hazardous Waste or cure said failure °icor:ITU-an:co and any amounts paid as a result thereof, together with 
interest at the rate of fifteen percent (15%) per annum, from the date of payment by Landlord, shall be immediately due 
and payable by Tenant to Landlord. 

27.05. Landlord upon giving Tenant ten (10) days prior notice. shall have the right in good faith to pay, setae 
or compromise, or litigate any claim., demand, loss, liability, cost charge, suit. order, jud2ment or adjudication under 
the belief that it is liable therefor, whether liable or not, without the consent (:)r approvai of Tenant unless Tenant within 
said ten (10) day period shalt protest in ATiting and simultaneously with such protest deposit with Landlord collateral 
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satisfactory to Landlord sufficient to pay and stisfv any peni1tyanctor interest which may accnie as a result of such 
protest and any judgment or judgments as may result, together with attorney's fees and expenses, including, but not 
limited to, environmental consultants, 

SECTION S 
QUIET POSSESSION 

Tenant, upon paying the rentals and other payments herein required from Tenant, and upon Tenant's 
performance of all of the terms, covenants and conditions of Ibis Lease on its part to be kept and perforrned,, may quietly 
have, hold and enjoy the Leased Property during the term of this Lease without any disturbance from. Landlord or from 
any other person •claiming through Landloni 

SECTION 29 
SALE -BY 'LANDLORD 

In the event of any sale, transfer or exchange of the Leased Property by Landlord, Landlord shall be and is 
hereby relieved of all liability under any and all oft covenants and ob1it4ations contained in or derived from this Lease, 
arising out of any act, occurrence or omission relating to the Leased Property -  occurring. after consummation of such sale 
Of exchange Tenant al4rees to attorn to such purchaser or grantee. 

S.ECTION 
DEFAULT "BY LANDLORD 

In the event Landlord fails or refuses to perfoim any of the provisions, covenants or conditions of this Lease 
on Landlord's part to be kept or performed, Tenant, prior to exercising any right or remedy Tenant may have against 
Landlord on account of sua default, shall give NA ritten notice to Landlord of such default, specifying in said notice the 
default with which Landlord is charged and Landlord shall not be deemed in default if the same is cured within thirty 
(30) clays of receipt of said notice. Notv, ,ithstandimi any other provision hereof. Tenant agrees that if the cid.. .wit 
complained ol in the notice provided for by this Section 30 is of such a nature that the same can be rectified or cured 
by Landlord„ but cannot with reasonablc dtlence be rectified or cured within said thirty (3)) day period, then such 
default shall be deemed to be rectified or cured if Landord within said thirty (30) day period shall commence th:i . 
rectification and curing thereof and shall continue thereafter with all due diliv,ence to cause such rectification and curithi, 
to proceed, 

SECTION 31 
FORCE MAJEURE 

Whenever a day is appointed herein on which, or a period of time is appointed in which, either party is required 
to do or complete any act, matter or thing, the time for the doing or rotrpletion thereof shall be extended by a period 
of time equal_ to thQ number of days on or during, which sudi party is prevented from,. or is reasonably interfered ‘vith, 
the doing or completion of such act, matter or thing because of labor disputes,c 	commotion, war, warlike operation, 
sabotage,. governmental regulations or control, fire or other castialty„ inability to obtain any materials, or to obtain 'fuel 
or eller-2y, weather or other acts of God, or other causes beyond such party's reasonable control (financial inability 
excepted); provided, however, that nothing contained herein shall excuse Tenant from the prompt payment of any rent 
or charge required of Tenant hereunder, 

SECTION •• • 
.N• PARTN-ERSHIP 

Nothing contained in this 1,ease shall be deemed or construed by the parties hereto or by any third party to 
create the relationship of - principal and agent or or partnership or of joint venture or of any association between Landlord 
and Tenant. Neither the method of computation of rent nor any other provisions contained in this Lease nor any acts 
of the pal -ties hereto shall be deemed to create any relationship between. Landlord and Tenant other than the relationship 
of landlord and tenant. 
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SECTION .33 
SERVICE OF NOTICES 

33.01, Any and all notices and demands by either party hereto to the other party, required or desired to be 
given hr reunder, shall be in writing and shall be validly given only if personally delivered, deposited in the United States 
mail, certified or registered, postage prepaid, return receipt requested, or 'invade by Federal Express or similar delivery 
service which keeps records of &liveries and attempted deliveries, or if made by facsimile machine with electronic 
confirmation of receipt (receipt of which is acknowledged or if a copy thereof is promptly delivered by certified mail 
or a delivery senice which keeps records of deliveries and attempted deliveries), Service shall be conclusively deemed 
made on the first business day delivery is attempted or upon receipt, whichever is sooner, and addressed to the addresses 
,set forth in Section (I) of the Fundamental Lease Provisions above, 

33.02. Arty party hereto may change its address far the purpose of receiving notices or demands as herein 
provided by a written notice given in the manner aforesaid to the other party hereto, which notice of change of address 
shall not become effective, however, until the actual receipt thereof by the other party„ 

SE' CTION 34 
'BROKERS 

34.01,, Landlord and Tenant hereby acknowledge and agree that, in connection with the transactions 
contemplated by this Agreement, the brok.ers listed. in Section (m) of the .Funda.mental Lea.tie 'Provisions above. shalt 
receive a ,commission pursu.ant to a separate aueement payable within thirty (30) dayi atler Tenant opens for business 
to the 	from, the Leased Pro.. p 

34072, Landlord represents and warrants to Tenant, and 'Tenant represents and warrants to Landlord, that no 
broker or finder, other than those brokers set forth in Section (iii) of the Fu'adaniental Lease Provisions above, if any, 
has been engaged by them in connection with any of the transactions contemplated y this Agreement. Landlord and 
Tenant will indemnify, save harmless arid defend the other from any liability, cost or expense arising out of or connected 
with any claim for any commission or CU 	1) made by any person or entity claimino, to have been retained or 
contacted by.  them in connection \vith this transaction, other than those brokers s.et forth in Section 34,01, 

SECTION 35 
N,IISCELLANEOUS 

35,014 The captions a.ppearing at the commencement cif the s,ections hereof are descriptive only and for 
convenience in referetice .  to this Lease and in no way whatsoever define limit or describe the scope or intent of this 
'Lease, nor m any.Way.affect this Lease, 

35.02, Masculine or feminine pronouns shall be substituted for the neuter form and vice versa, and the plural 
shall be substituted for the singular form and vice versa., in any place or piares herein V%ihich the context requires such 
substitution or substitutions. 

35,03. The laws of 'the State of 'Nevada shall govern the validity, constniction„ perfomiance and effect of - this 
Lease, Thci parries hereto agree that the venue for any diagret*nient, dispute or litigation shall be the State of Nevada, 
County of Clark and City or Las 'Vas, 

35,04, 'Whatever in this .Lea.se any worc.'s of obheation r Jot>  are used in connection vseith either party, such 
words shall have the same force and. effect a.s. though !framed in the lorm .express coven.ants on the part of the party 

35.05. In the event Tenant now or hereafter shall consist ofmore than one person„fin.ii or corporation, then 
and in such event all such persons firms or corporations skill be jointly and severally liable as Tenant hereunden 
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35.06. The submission of this Lease for examination andior execution hereof by Tenant does not constitute 
a reservation of or option for the Leased Property and this Lease becomes effective as a Lease only upon execution and 
delivery thereof by Landlord and Tenant. 

3507, Should any claim or lien be filed 4f4ainst the Leased Property, or any action, or proceeding is instituted 
affecting die title to the Leased Property, Tellaln shall c2,ive 1,, andlord written notice thereof as soon. as Tenant obtains 
actual or constructive knowledge thereof. 

35.08, 'This Lease shall not be construed either for or against Landlord or -Tenant, but shall be inte reted in 
accordance with the general tenor of its language and as if drafted mutually, 

35S)9„ Notwithstanding any other provision of this Lease, in the event the term ot this Lease shall not have 
commenced within twenty-one (2 I) years from the date of execution hereof, this Lease shall become null and void, and 
Landlord and Tenant shall thcreupon be released from any and all obligations with respect thereto. 

35,10. Tenant shall pay all costs, expenses and reasonable attorneys lees that nia be incurred or paid by 
Landlord in processing, documentimz or administering any request of 'Tenant for Landlord's consent required pursuant 
to this Lease, including„ without limitation requests to assign or sublet the Lease, 

35.1 L if Tenant hereunder is a catporation, the parties executing this Lease on behalf or Tenant represent and 
warrant to Landlord: that Tenant is a valid and existing corporation; all things necessary to qualify Tenant to do business 
in Nevada have been accomplished prior to the date alibis .Lease; that ail franchise and other corporate taxes have been 
paid to the date of this Lease; that ilI forms, reports, lees, and taxes required to be filed or paid by said corporation in 
complbnce with applicable laws will be tiled and paid when due, 

3L1,12. Landlord reserves the absolute right to effect such other tenancies in the Center as Landlord, in the 
exercise of its own business, judgment, shall determine. Tenant does not rely on the fact, nor does Landlord represent, 
that any specific tenant or number of tenants shall, thiriag the tem of this Lease or any extension thereof, occupy any 
space in the Center. There are no other representations or watrannes between the parties hereto, and all reliance with 
respect to representations is solely on such representations arid a. .b!reements as arc comairied in this Lease. 

35,13. The. various rights, options, elections and remedies of Landlord contained 'in this Lease shall be 
cumulative and no one of thentshall be construed as ex.clusive of any other, .or of any tiqht, priority or remedy allowed 
or provided for by law and. not expressly waived in this Leasc. 

35,14. The obligations of Landlord under this Lease do not constitute personal oblig„ations of the individuat 
members, managers, partners„ directors, officers, shareholders or similar positions of Landlord,. and Tenant shall not 
seek recourse against the individual partners, directors, officers, members, managers or shareholders of Landlord or any 
of their personal assets for satisfaction of any liability in respect to this Lease. 

35.15. The terms, provisions., covenants and conditions contained in this Lease shall apply to, bind and inure 
to the benefit of the heirs, executors, administrator lezal representatives, successors and assigns (where assignment 
is permitte.d) of 1.rit1Ioid and Tenant, respectively. 

35 .16 If arly term, covenant or condition &this Lease, or any application there'of, should be held by a court 
of competent jurisdiction to be invalid,. void or unenforceable, ail terms, covenants and •oi.xiitions of this Lease, and 
an a,pplications thereof, not held invalid, void or unenforceable, shall continue in luli force and effect and shalt in no 
way be df1cJcted impaired or invalidated thereby - , 

35.17, 1itne is of the essence of this Lease and all of the terms, covenants and conditions hereof 

35„1.8 This Lease contains the entire agreement between. the partiis and cannot be cha.nged or terminated 
orally, 
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1. Judicial District 
	EIGHTH 
	

Department 
	 XI 

County 
	CLARK 	 Judge 

	The Honorable Elizabeth Gonzalez 

District Ct. Case No. 	A710780 

2. Attorney filing this docketing statement: 

Attorney Charles H. McCrea (SBN #104) 	Telephone 702-834-8777 

Firm HETIVIANOWSKE & MeCRFA ',Lc 

Address 	520 South Fourth Street, Suite 320 

Las Vegas, Nevada 89101 

Client(s) 
	BOCA PARK MARKETPLACE SYNDICATIONS GROUP, LLC 

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and 
the names of their clients on an additional sheet accompanied by a certification that they concur in the 
filing of this statement. 

3. Attorney(s) representing respondents(s): 

Attorney Eric R. Olsen (SBN #3127) 	 Telephone 725-777-3000 

Firm GARMAN TURNER GORDON LLP 

  

Address 

 

650 White Drive, Suite 100 Las 
Vegas, NV 89119 

  

Client(s) 
	HIGCO, INC. 

Attorney 
	

Telephone 

Firm 

Address 

Client(s) 

(List additional counsel on separate sheet if necessary) 



4. Nature of disposition below (check all that apply): 

Judgment after bench trial 

D Judgment after jury verdict 

O Summary judgment 

D Default judgment 

D Grant/Denial of NRCP 60(b) relief 

Grant/Denial of injunction 

LI Grant/Denial of declaratory relief 

D Review of agency determination 

D Dismissal: 

El Lack of jurisdiction 

D Failure to state a claim 

171 Failure to prosecute 

LI Other (specify): 

El Divorce Decree: 

El Original 

D Other disposition (specify): 

0 Modification 

5. Does this appeal raise issues concerning any of the following? No. 

D Child Custody 

C1 Venue 

D Termination of parental rights 

6. Pending and prior proceedings in this court. List the case name and docket number 
of all appeals or original proceedings presently or previously pending before this court which 
are related to this appeal: 

On March 6, 2015, appellant filed a Petition for Writ of Prohibition or, in the Alternative, for Writ 
of Mandamus ("Writ Petition") with the Nevada Supreme Court, Docket No. 67525, captioned 
Boca Park Marketplace LV Syndications Group MM, Inc., et al. v. The Eighth Judicial District Court 
of the State of Nevada, in and for the County of Cark, et al. seeking review of the district court's 
order denying appellant's motion to dismiss premised on the doctrines of "claim preclusion" and 
impermissible "claim splitting" arising from the final judgment entered by Judge Denton in a prior 
action between the same parties concerning the same transaction, Case No. A-12-660548. On May 
21, 2015, the Nevada Supreme Court denied the Writ Petition stating it "was not persuaded that 
[defendants/appellant] met their burden to demonstrate that our extraordinary intervention is 
warranted." 

7. Pending and prior proceedings in other courts. List the case name, number and 
court of all pending and prior proceedings in other courts which are related to this appeal 
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition: 

See Higco, Inc. v. Boca Park Parcels, LLC, et aL, Case No. A660548, brought in the Eighth Judicial 
District Court of the State of Nevada in and for the County of Clark. The prior action was between 
the same parties and involved the same lease and lease provisions that are the subject of the instant 
action. Final judgment in the prior action was entered November 7, 2012. Notice of Entry of the 
judgment was served on November 9, 2012. No post judgment proceeding or appeal was taken in 
the prior action. 



8. Nature of the action. Briefly describe the nature of the action and the result below: 

The instant action sought money damages for breach of an exclusive use provision in a commercial lease. 
On November 7, 2012, in a prior declaratory relief action (Higco, Inc. v. Boca Park Parcels, LLC, Case No. 
A-12-660548) between the same parties, the district court (Judge Denton) entered a final judgment in favor 
of plaintiff/respondent (tenant) declaring defendant/appellant (landlord) to be in violation of the exclusive 
use provision in the lease. Notice of Entry of the judgment entered by Judge Denton was served on 
November 9, 2012. The judgment entered by Judge Denton was never appealed. The instant action was 
commenced on December 5, 2014 seeking money damages for the breach of the lease declared by Judge 
Denton in the prior action. On August 2, 2016, following a bench trial, the district court in the instant 
action entered final judgment in favor of plaintiff/respondent (tenant) against defendant/appellant 
(landlord) in the amount of $499,997.70 as damages for breach of the exclusive use provision in the lease. 
This is an appeal of that judgment. 

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate 
sheets as necessary): 

The issues on appeal are: 

• Whether the doctrines of claim preclusion and/or impermissible claim-splitting prohibit a party from 
prosecuting a declaratory relief action to final judgment and then, years later, prosecuting a second 
action against the same parties alleging the same wrongful conduct seeking money damages. 

• Whether the district court applied the proper measure of damages. 

• Whether the evidence before the district court was sufficient to enable the court to ascertain with a 
reasonable degree of certainty the amount of damages that may have been sustained by plaintiff/ 
respondent as a result of the breach of the exclusive use provision in the lease by defendant/appellant. 

10. Pending proceedings in this court raising the same or similar issues. If you are 
aware of any proceedings presently pending before this court which raises the same or 
similar issues raised in this appeal, list the case name and docket numbers and identify the 
same or similar issue raised: Not aware. 



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and 
the state, any state agency, or any officer or employee thereof is not a party to this appeal, 
have you notified the clerk of this court and the attorney general in accordance with NRAP 44 
and NRS 30.130? 

IN N/A 

Yes 

No 

If not, explain: 

12. Other issues. Does this appeal involve any of the following issues? 

Reversal of well-settled Nevada precedent (identify the case(s)) 

E An issue arising under the United States and/or Nevada Constitutions 

A substantial issue of first impression 

0 An issue of public policy 

xi  An issue where en banc consideration is necessary to maintain uniformity of this 
court's decisions 

0 A ballot question 

If so, explain: 

To affirm the judgment entered by the district court in this case would require this Court 
reverse or overrule Five Star Capital Corp. v. Ruby, 124 Nev. 11048, 194 P.3d 709 (2008) (claim 
preclusion); Weddell v. Sharp, 131 Nev. Adv. Op 28, 350 P.3d 80 (2015) (claim preclusion); Smith 
v. Hutchins, 93 Nev. 431, 566 P2d 1136 (1977) (claim-splitting); Reno Club, Inc. v. Harrah, 70 
Nev. 125, 260 P2d 304 (1953) (claim-splitting). 



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly 
set forth whether the matter is presumptively retained by the Supreme Court or assigned to 
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which 
the matter falls. If appellant believes that the Supreme Court should retain the case despite 
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or 
significance: 

This case is presumptively retained by the Supreme Court as it originated in the business court. NRAP 
17(a)(10). 

14. Trial. If this action proceeded to trial, how many days did the trial last? 
	2 1/2 

Was it a bench or jury trial? 
	

Bench. 

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a 
justice recuse him/herself from participation in this appeal? If so, which Justice? No. 



TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written judgment or order appealed from August 2, 2016 

If no written judgment or order was filed in the district court, explain the basis for 
seeking appellate review: 

17. Date written notice of entry of judgment or order was served August 3,2016 

Was service by: 

fl Delivery 

NI Mail/electronic/fax 

18. If the time for filing the notice of appeal was tolled by a post-judgment motion 
(NRCP 50(b), 52(b), or 59) 

(a) Specify the type of motion, the date and method of service of the motion, and 
the date of filing. 

11] NRCP 50(b) 
	

Date of filing 

NRCP 52(b) 
	

Date of filing 
	August 17, 2016 

NRCP 59 
	

Date of filing 
	August 17, 2016 

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the 
time for filing a notice of appeal. See AA Primo Builders v. Washington.  126 Nev. 	, 245 
P.3d 1190 (2010). 

(b) Date of entry of written order resolving tolling motion 

(c) Date written notice of entry of order resolving tolling motion was served 

Was service by: 

ElDelivery 

El Mail 



19. Date notice of appeal filed 
	August 16, 2016 

If more than one party has appealed from the judgment or order, list the date each 
notice of appeal was filed and identify by name the party filing the notice of appeal: 

20. Specify statute or rule governing the time limit for filing the notice of appeal, 
e.g., NRAP 4(a) or other 	NRAP 4(a). 

SUBSTANTIVE APPEALABILITY 

21. Specify the statute or other authority granting this court jurisdiction to review 
the judgment or order appealed from: 
(a)  

	

NRAP 3A(b)(1) 
	

El NRS 38.205 

	

El NRAP 3A(b)(2) 
	

El NRS 23313.150 

	

El NRAP 3A(b)(3) 
	

El NRS 703.376 

El Other (specify) 

(b) Explain how each authority provides a basis for appeal from the judgment or order; 

This is an appeal from a final judgment entered in an action commenced in the court in which the 
judgment is rendered. 



22. List all parties involved in the action or consolidated actions in the district court: 
(a) Parties: 

Plaintiff: 	HIGCO, INC. 

Defendants: BOCA PARK PARCELS, LLC, 
BOCA PARK MARKETPLACE LV, LLC, 
BOCA PARK MARKETPLACE LV SYNDICATIONS GROUP MM, INC. 
BOCA PARK MARKETPLACE SYNDICATIONS GROUP, LLC 

(b) If all parties in the district court are not parties to this appeal, explain in detail why 
those parties are not involved in this appeal, e.g., formally dismissed, not served, or 
other: 

Apparently, when plaintiff commenced the underlying action it was unaware of the name of the entity 
that was the current landlord under the lease that is the subject of the action and out of an abundance 
of caution named a number of affiliated entities one of which plaintiff hoped to be the current 
landlord. 

The final judgment was entered against the current landlord BOCA PARK MARKETPLACE 
SYNDICATIONS GROUP, LLC. 

23. Give a brief description (3 to 5 words) of each party's separate claims, 
counterclaims, cross-claims, or third-party claims and the date of formal 
disposition of each claim. 

Plaintiff HIGCO, INC. asserted two claims: breach of contract and breach of the implied 

covenant of good faith and fair dealing. The date of the formal disposition on these claim was 
August 2, 2016. 

There were no counterclaims, cross-claims or third-party claims. 

24. Did the judgment or order appealed from adjudicate ALL the claims alleged 
below and the rights and liabilities of ALL the parties to the action or consolidated 
actions below? 

r4 Yes 

El No 

25. If you answered "No" to question 24, complete the following: 

(a) Specify the claims remaining pending below: 



(b) Specify the parties remaining below: 

(c) Did the district court certify the judgment or order appealed from as a final judgment 
pursuant to NRCP 54(b)? 

C1 Yes 

E No 

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that 
there is no just reason for delay and an express direction for the entry of judgment? 

El Yes 

E No 

26. If you answered "No" to any part of question 25, explain the basis for seeking 
appellate review (e.g., order is independently appealable under NRAP 3A(b)): 

Not applicable. 

27. Attach file-stamped copies of the following documents: 
• The latest-filed complaint, counterclaims, cross-claims, and third-party claims 
• Any tolling motion(s) and order(s) resolving tolling motion(s) 
• Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-

claims and/or third-party claims asserted in the action or consolidated action below, 
even if not at issue on appeal 

• Any other order challenged on appeal 
• Notices of entry for each attached order 

INDEX TO ATTACHMENTS 

EXHIBIT A 
EXHIBIT B 

EXHIBIT C 

EXHIBIT D 

COMPLAINT 
MOTION TO AMEND FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT FILED AUGUST 17, 2016 
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 
ORDER DENYING DEFENDANTS' MOTION TO DISMISS 



VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, that 
the information provided in this docketing statement is true and complete to the 
best of my knowledge, information and belief, and that I have attached all required 
documents to this docketing statement. 

BOCA PARK MARKETPLACE SYNDICATIONS 
GROUP, LLC 
	

Charles H. McCrea (SBN #104) 

Name of appellant 

August 25, 2016 

Date 
State of Nevada 
County of Clark 

State and county where signed 

Name of co 

Signature of counsel of record 

CERTIFICATE OF SERVICE 

I certify that on the 	25th  day of August 	, 2016 	 , I served a copy of this 

completed docketing statement upon all counsel of record: 

By personally serving it upon him/her; or 

LXI By mailing it by first class mail with sufficient postage prepaid to the following 
address(es): (NOTE: If all names and addresses cannot fit below, please list names 
below and attach a separate sheet with the addresses.) 

Eric R. Olsen (SBN #3127) 
eolsen@gtg.legal 
Garman Turner Gordon 
650 White Drive, Suite 100 
Las Vegas, Nevada 89119 

Dylan T. Ciciliano (SBN #12348) 
deiciliano@gtg.legal 
Garman Turner Gordon 
650 White Drive, Suite 100 
Las Vegas, Nevada 89119 

Dated this 	25th 
	

day of August 	 , 2016 

Signature 


