Application No. B ﬁ ! 5 1

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY
Date of filing in State Engineer's Office APR 2 7 2015

Returned to applicant for correction

Corrected application filed Map filed April 30, 2009 Under 78424

The appiicant Kobeh Valley Ranch, LLC, & Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Streer Address or PO Box City or Tewn
Colorado 80401 hereby make(s) application for permission to change the
State and ZIF Code
Point of diversion Place of use Manner of use [] of & portion

of water heretofore appropriated under (Identify existing righis by Permit, Certificate, Proof or Claim Nos. 1f Decreed, give title of Decree and

identilv right in Decree )
ermi 39

t RECEIVED

APR 27 2016

STATE ENGINEER'S OFFICE

1. The source of water is  tnderground

Name af stream, Iake, underground, spring or other sources.

2, The amount of water to be changed 0.435cfs, 164 afa
Second feet, acre-feet. One sceond foot equals 448 83 gallons per minute.

3. The water to be used for mining, milling and dewatering
Trrigation, power, tining, commercial, ete. If for stock, state number and kind of animals. Must limit ta one major use

4, The water heretofore used for Irrigation

If for steck, state number and kind of animals

5. The water is to be diverted at the following point (Describe as being within 2 40-acre subdivision of public survey and by course and

6. The existing point of diversion is located within (I point of diversion is not changed, do got answer,)

SEY SW'4, Section 13, T.23N,, R.52E,, MDB&M, or at a point from which the SW comer of said Section 13 bears
*4037"W.. adi 2 feet. i

47
8"
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7. Proposed place of use (Describe by legal subdivisions. If for irrigation, smte number of acres to be irrigated.) 8 6 1 5 1

8. Existing place of use (Deseribe by legal subdivisions. If changing place of use and/or manner of use of irrigation permit, describe acreage to be
removed from irrigation.)

WY of Section 2
23N RSIE.

9. Proposed use wili be from January | to December 31 of each year.
Month and Day Manth and Day
10. Existing use permitted from January 1 to December 31 of each year,
Month and Day vionth and Day

11. Description of proposed works. (Under the provision of NRS 535.016 you may be required 1o submit plans and
specifications of your diversion or storage works.) (Stete manner in which water is to be diverted, 1., diversion structure, ditches, pipes and
flumes or drilled well, pump and metor, elc.)

Drilled and cased well, electrical motor and submersible pump, and pipelines comprising distribution system to mine and
millsi L AN5L P

12. Estimated cost of works $3,000,000

13. Estimated time required to construct works J Y€ars

If well completed, describe weli.

14. Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): {Faiture to provide
a detailed description may cause o delay in processing.)

See Exhibit B anached hereto

cECEIVED
APR 11 2016
EMGINEER'S QFFICE

16. Miscellaneous remarks:

SIATE

Pau] G. Taggart, Esq,

Paul@legaltnt.com /P 2 éy;wrpum name clear]
E-mail Address . Lty w

(775) 882-9900 Signature, apbk!as}t or ageat
Taggart & Taggart, Ltd.

Company Name

APPLICATION MUST BE SIGNED 108 N. Minnesota Street
BY THE APPLICANT OR AGENT Strect Address or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 013 F240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone No. Ext.

APP595



EXHIBIT "A",

PROPOSED PLACE OF USE

86151

See map filed in support of Application 79911 for proposed Place of Use.
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Section
2
3-5

1-3
16- 15
22-27
34-36
32&33

1-36
5-8
18& 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12 & 13
24 & 25
36
1-36
6&7
I8& 19
30&31
34 -36

31

Township
20N
20N

21N
2IN
21N
21N
21N

2IN
2IN
21N
2IN
21%N
21%N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21%N

1

Range
S50E
50E

50E
50E
50E
50E
50E

S1E
52E
52E
52E
S14E
52E
S0E
51E
51E
51E
SUAE
514E
S12E
51%4E
52E
53E
53E
53E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

RECEIVED
MDB&M APR 27 2016

MDB&M

MDB&M

MDB&NETATE ENGINEER'S OFFICE

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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86151

Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of the Diamond Valley Applications is 1,089.20 acre fect, not to exceed a consumptive duty
of 680.75 acre feet. The total combined duty of all the change applications in both valleys will
not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eurcka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
refurned to the storage reservoir.

The vast majority of water for the project will be supplied by the Kobeh Valley rights and will be
carried via the tailings leaving the reduction plant, and will be placed in a tailings pond, located
within Kobeh Valley.

The contemplated mine life, as currently best determined, is 44 years, more or less, commencing
upon start up or commencement of the mine and works of reduction.

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE
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88152

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer’s Office APR 2 7 2018

Refurned 1o applicant for correction

Corrected application filed Map filed April 30, 2009 Under 78424

The applicant Kabeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City or Town
Colorado 80401 hereby make(s) application for permission to change the
State and ZIP Code
Paint of diversion Place of use Manner of use [[] of a portion

of water heretofore appropriated under (Identify existing rights by Permit, Certificate, Proof or Claim Nos. If Decreed, give title of Decsee and
identify right in Decree}

Pormit 57840

RECEIVED
APR 27 20%

1. The source of water is underground STATE ENGINEER'S OFFICE

Name of stream, lake, underground, spring ot other sources.

2. The amount of water to be changed 0.435cfs, 164 afa
Second feet, acre-feel. One second foat equals 448 .83 gallons per minute.

3. The water to be used for mining, milling and dewatering
Trrigation, power, mining, commecial, cte. If for stock, slate number and kind of animals. Must 1imit to one major use

4, The water heretofore used for Irrigation

If for stock, state number and kind of animals.

5. The water is to be diverted at the following point (Describe as being within 0 48-acre subdivision of public survey an by eourse and
distance to 3 found section comer, Tfon unsurveyed fand, it should be stated )
v, SEY, i 2IN..R int fi i
MDB&M bears N.44°02'34"E., 3 distance of 3.737.64 feet (Well MH2). See map filed under Permit 78424,

6. The existing point of diversion is located within (if point of diversion is not changed, do not answer.)

Y SWY i 3 52E. B i ich the SW comer
S568°4037"W, i 140.00 feet. jt57

W

)7
4

APP598



86152

7. Proposed place of use (Describe by legal subdivisions. ) for irrigation, state numbet of ncres 1o be imigated.)

See Exhibit A attached hereto. Reference is made to the map supporting Application No, 726935

8. Existing place of use (Describe by lega) subdivisions. If changing piace of use and/or manner of use of irrigation permit, describe ecreage to be
remeoved from trrigation.)

Withi ) Ve W i Ya % Ya i 3
Wia Wi tion 19; Wi Y4 ection ANLR.S
9. Proposed use will be from January | to December 31 of each year,
Month and Day Month and Day
10. Existing use permitted from January 1 to December 31 of each year.
Manth and Day Month and Day

11, Description of proposed works. (Under the provision of NRS 535,010 you may be required to submit plans and

specifications of your diversion or storage works.) (Stte manner in which water is to be diverted, i ., diversion structure, ditshes, pipes and
flumes or drilled well, pump and motor, e1c)

12. Estimated cost of works $3,000,000

{3. Estimated time required to construct works 5 years

If well completed, describe well,
14, Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide
a detailed description may cause a delay in processing. )

. ibi

RECEIVED
16. Miscellaneous remarks: APR 2 7 2016
STATE ENGINEER'S OFFICE

Paul G. Taggar, Esq.

S A AT

Eemail Adiress
(775) 882-9900 Signature, app]k;}dr agent
Taggart & Tagpart, Ltd,

Company Name
APPLICATION MUST BE SIGNED 108 N. Minnesota Street

BY THE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07/13 5240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone Ne. Ext.
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See map filed in support of Application 79911 for proposed Place of Use.
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EXHIBIT "A",

PROPOSED PLACE OF USE

Section
2
3-5

1-3
10-15
22-27
34-36

324&33

1-36
5-8
18& 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 25
36
1-36
6&7
18 & 19
30 & 31
34-36

31

Township
20N
20N

2IN
2IN
21N
2IN
21N

21N
21N
2IN
2IN
214N
21N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21N

1

Range
50E
50E

S0E
S0E
30E
50E
50E

S1E
52E
52E
52E
51YE
52E
50E
51E
51E
51E
51%E
S51%E
STAE
51%E
52E
53E
53E
S3E
51E

53E

Meridian
MDB&M
MDBE&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

861523

RECEIVED
APR 27 20%

STATE ENGINEER'S OFFICE

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

APP600



86159

Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 835603 in Kobeh Valley. The total combined
duty of the Diamond Valley Applications is 1,089.20 acre feet, not to exceed a consumptive duty
of 680.75 acre feet. The total combined duty of all the change applications in both valleys will
not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir.

The vast majority of water for the project will be supplied by the Kobeh Valley rights and will be
carried via the tailings leaving the reduction plant, and will be placed in a tailings pond, located
within Kobeh Valley.

The contemplated mine life, as currently best determined, is 44 years, more or less, commencing
upon start up or commencement of the mine and works of reduction.

RECEWEDR
APR 27 2016
STATE ENGINEER'S OFFICE
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Application No. 8 6 1 5 3

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineet’s Office AP R 2 7 Zmﬁ

Returned to applicant for correction

Corrected application filed Mapfiled April 30, 2009 Under 78424

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company
1726 Cole Blvd, Suite 115 of Lakewood
Street Address ar PO Box City or Town

Colorado 80401 hereby make(s) application for permission to change the
State and ZIP Code

Point of diversion Place of use Manner of use [} of a portion

of water heretofore appropriated under (Identify existing rights by Permit, Certificate, Proof or Claim Nas. if Decreed, give title of Decree and

identify right in Decree))

Permit 66062 e e
ReCEIVED

APR 27 201

STATE ENGINEER'S OFFICE

1. The source of water is underground

Name of stream, lake, urderground, spring or other sources.

2. The amount of water to be changed  1.02 cfs, 303.08 afa
Second fest, acre-feel. One second foot equals 448,83 gallons per minute.

3. The water to be used for mining, milling and dewatering
Urrigation, power, mining, commercial, etc. If for stock, state number and kind of animals  Must limit to one major use

4. The water heretofore used for Iirigation

If for stock, state number and kind of asimals.

5. The water is to be diverted at the following point (Describe as being within a 40-acre subdivision of public survey and by course and
distance to 2 found section comer. 1€ on unsurveyed land, it should be stated.)

6. The existing point of diversion is located within ¢If point of diversion is not changed, do not answer.)

Y SWYa i 1.7 52 i whi W r of said Section 13 bears
S$68°407"W., 3 distance of 2,140.00 feet. See map filad under Permit 57835
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86153

8. Existing place of use (Describe by legal subdivisions. If changing piace of use and/or manner of use of irrigation permit, describe acreage 1o be
removed from (rrigation.}
A ithin the &4

25 .0 <z
: &€
v
¢
VY

5fb/zﬁlt’

9. Proposed use will be from January 1 to December 31 of each year.

Month and Day Month and Day
19. Existing usc permitted from  January | to December 31 of each ycar.
Month and Day Month and Day

11, Description of proposed works. {Urder the provision of NRS 535.010 you may be required to submit plans and

specifications of your diversion or storage works.) (State manter in which water is to be diverted, i.c., diversica structure, ditches, pipes and
flumes or drilled well, pump and motor, ete.)

Drilled and cased well, electrical motor and submersible pump, and pipelines comprising distribution svstem to mine and
mill site.

12, Estimated cost of works $3,000,000

13. Estimated time required to construct works 2 Years

If well completed, deseribe well.
14, Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure ta provide
a detailed description may cause a defay in proczssing.)

e Exhibit B attached herelo
RECEIVED

APR 27 201
STATE ENGINEER'S OFFICE

. 16. Miscellaneous remarks:

Paul G. Taggart, Esq.

s/ ‘ Z i tearl
Paul@legaltnt.com | % cgmrwaanc e ::j;t,
E-mail Address CM»VQ M L ¥

" Signature, applicaa’ er‘ agent
(775) 882-5900 Tagpart & Taggart, Lid.

Company Name

APPLICATION MUST BE SIGNED 108 N. Minnesota Street
BY THE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07/13 $240 FILING FEF. AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone No. Ext.

APP603



EXHIBIT "A",

PROPOSED PLACE OF USE

861563

See map filed in support of Application 79911 for proposed Place of Use.
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2
3-5

1-3
16-15
22-27
34-36

32 & 33

1-36
5-8
1I8& 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 25
36
1-36
6&7
18& 19
30 & 31
34-36

31

Township
20N
20N

2IN
2IN
2IN
2IN
2IN

21N
2IN
21N
21N
21%N
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N

21%N

Range
S0E
50E

50E
50
50E
50E
50E

51E
52E
52E
52E
SUAE
52E
50E
51E
51E
S1E
S1%E
51%E
51%:E
51%E
52E
53E
53E
53E
51E

S3E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&

MDB&&ECE!VED

MDB&M

MDman APR 27 206
STATE ENGINEER'S OFFICE

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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86153

Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of the Diamond Valley Applications is 1,089.20 acre feet, not to exceed a consumptive duty
of 680.75 acre feet. The total combined duty of all the change applications in both valleys will
not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir.

The vast majority of water for the project will be supplied by the Kobeh Valley rights and will be
carried via the tailings leaving the reduction plant, and will be placed in a tailings pond, located
within Kobeh Valley.

The contemplated mine life, as currently best determined, is 44 years, more or less, commencing
upon start up or commencement of the mine and works of reduction.

RECEIVED
APR 27 2018

STATE ENGINEER'S OFFICE
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Exhibit C

Existing Place of Use

SEC.
SEC.
SEC.
SEC.
SEC.
SEC.
SEC.
SEC.
SEC.

SEC.
SEC.

Permit 66062

12 T.23N.
13 T.23N.
13 T.23N.
24 T.23N.
24  T.23N.
24 T.23N,
24 T.23N.
25 T.23N.
25 T.23N.
19 T.23N.

30 T.23N.

R.52E.
R.52E.
R.52E.
R.52E.
R.52E.
R.52E.
R.52E.
R.52E.

R.52E.
R.53E.
R.53E.

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

(- LiRON
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Application N 86157

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Office APR 2 7 Zmﬁ

Returned to applicant for correction

Corrected application filed Map filed June 15, 2010 Under 79811

The applicant  Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box Cigy or Town
Colorado 80401 hereby make(s) application for permission to change the
State and 71 Code
Point of diversicn Place of use Manner of use [] ofa portion

of water heretofore appropriated under (identify existing rights by Permit, Cenificate, Proof or Claim Nos. If Decreed, give title of Decres and
idenify right in Deerse.)

Permit 78272
HEECEWED

APE 47 T

Lommes e e g
S"r.!'., L“_.;;A.‘.:'&.q {F

1. The source of water j5 underground

Name of stream, lake, underground, spring ot other sources.

2. The amount of water to be changed 6 cf5, 4,344 efa
Second feet, acre-feet. One second foot equals 445.83 gallons per minute.

3. The water to be used for mining, milling and domestic
Lrrigation, power, mining, cemmercial, 2t If far stock, state number and kind of animals. Must limit to one major use

4, The water heretofore used for irrigation and domestic

If for stock, state number and kind of animals.

5. The water is to be diverted at the following point (Describe s being within a 40-acre subdivision of public survey and by cousse and
distance to a fourd section comer. [f on unsurveyed land, it should be stated.)

4 ecti 2 M, oratapoi he
QQB&M bears N.20°01'W.,, a distance of 10,720 feet, Being Well 222 as shown on the map accompanying Application

6. The existing point of diversion is located within {proint of divession is not changed, do not answer.)

Wi fon 2 {.. RATE. i i 71532'59"E_ a distance 0f4,147.14 fest
ﬁnmJ_lE,N_Wm;gmmﬁmd,Sﬁzon 23. Being gll.b_lg 1 a3 shown on the map filed under Permit 72580

\

\4\
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86157

7. Proposed place of use (Describe by legal subdivisions. If for irrigation, state number of acres to be irrigated.)

See Exhibit A attached hereto

8. Existing place of use {Describe by fegal subdivisions. if changing place of use and/ot manner of use of irigation permit, deseribe acreage to be
removed fmm trrlgallon)

14 1 H
N Sectipn 23; WY Section 24; all i ON. R.47E, B&M. Sce map filed u
9. Proposcd use will be from Jenuary | to December 31 of each year.
Mouth and Day Month and Day
10. Existing use permitted from January | to December 31 of each year.
Month and Day Month and Day

1 1. Description of propased works. (Under the provision of NRS 535.010 you may be required to submit plans and
specifications of your diversion or storage works.)} (State manner in which water is 1o be diverted, i.¢ , diversion structure, ditches, pipes and
flumes or drilled well, pump and motor, et2)

Drilled and cased well, electrical motor and submersible pump. and pipeling ising distribution sy ine and
ill s pelines comprising distribution system to mine an

12. Estimated cost of works  $3,000,000

13. Estimated time required 1o construct works 2 YC@rs

If well completed, desenbe well.

14. Estimaled time required to complete the application of water to beneficial use 10 Years

I5. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide
a detailed description may cause a delay in processing.} i

FRECEIVED
APR 27 2016

16. Miscellaneous remarks: STATE ENGINEER'S OFFICE
See Exhibit C attached hereto

szi;i_‘(aggart Esqg.

Paul@legaltnt.com J/ wf:mm name d‘j&(
. - ol A

E-mail Address

(775) 882-9900 Stgmzum,@l&m or ngent
Phone No. ExL Taggart & Taggart, Ltd.

Company Name

APPLICATION MUST BE SIGNED 108 N. Minnesota Street
BY THE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07443 $240 FILING FEE AND SU?PQRT]NG MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

86156%

See map filed in support of Application 79911 for proposed Place of Use.
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Section
2
3.5

1-3
10-15
2227
34-36

32&33

1-36
5-8
18 & 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 25
36
1-36
6&7
18&19
30 & 31
34-36

31

Township
20N
20N

2IN
2IN
21N
2IN
2IN

2IN
21N
2IN
2IN
211N
21%N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21%N

1

Range
S0E
50E

S50E
50E
50E
S0E
S0E

S1E
52E
52E
52E
SVAE
52E
S50E
51E
S1E
51E
51%E
51%E
51%E
51%E
52E
53E
53E
53E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

MDB&I\ﬁECE!VEE
MDB&M APR 27 705

MDB&M

STATE ENGINEZR'S OFFiZ:

MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
83593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
retumed to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently

best determined, is 44 years, commerncing upon start up or commencement of the mine and
works of reduction.

GECEWER
APR 27 20

STATE ENGINEER'S QFFICE
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Exhibit C
Miscellaneous Remarks

Kobeh Valley Ranch, LLC ("KVR") believes that the correct course of action following the
Nevada Supreme Court's September 18, 2015 Order on the appeal from State Engineer Ruling
6127 is for the District Court to remand the case to the State Engineer and for the State Engineer
to conduct further hearings on the applications at issue in Ruling 6127. However, the
Applications approved in Ruling 6127 are currently denied, which decision is under appeal.

The four change applications changing Permits 78272 through 78275 are being filed to replace
the new appropriation for mining use that were approved in Ruling 6127. If the new
appropriations under Ruling 6127 are later reinstated, the four change applications may be
withdrawn to the base right, or changed by a new change application, to return the water to
irrigation use as permitted under Permits 78272 through 78275.

The total combined duty of the four change applications changing Permits 78272 through 78275
is not to exceed 6,337.32 acre feet with a consumptive duty not to exceed 4,277.691 acre feet.
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Application No, 8 8 1 5 8

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY
Date of filing in State Engineer's Office AP R 2 7 2[”6

Returned to applicant for correction

Correcited application fited Map filed June 15, 2010 Under 79911

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City or Town
Colarado 80401 hereby make(s) application for permission Lo change the
State and Z1P Code
Point of diversion Place of use Manner of use (7] of a portion

of water heretofore appropriated under (ldentify existing rights by Permit, Centificats, Proof or Claim Nos. If Decezed, give tile of Deerer and
identify right in Decree)

0 73

RECEIWVER
APR 17 2016
STATE ENGINEER'S OFFICE

1. The source of water is underground

Name of stream, lake, underground, spring or ather sources.

2. The amount of water 10 be changed 6 cfs, 4,344 afa
Second fect, acre-feet, One second foot equals 448.83 gallons per minute.

3. The water to be used for mining, milling and domestic
Trrigation, power, mining, commercial, ete. If for stock, state number and kind of snimals. Must limit to ane major use

4. The water heretofore used for irrigation and domestic

If for stock, state number and kind of animals

5. The water is to be diverted at the following point (Describe as being within 2 40-acre subdivision of public survey and by coutse and
distance to a found section corner. 1 on unsurveyed tand, it should be stated.)

N.34°39E., a distance of 2,850 feet. Being Well 224 as shown on the map accompanying Application 79911,
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7. Proposed place of use (Duscribe by legal subdivisions. 1 for irrigation, state number of neres to be irrigated.) :

See BExhibit A attached hereto

8. Existing place of use (Describe by fegal subdivisions. If changing place of use and/or mansor of use of irigation permit, describe aeteage to be
remaved from lmgalmn )

S Secti
NV Section 23. myg Section 24: all in I.E!N LR, 47[;,, MDB&M, See map ﬂ:gg gndgr Permit 2258!}

9. Propesed use will be from  January 1 to December 31 of each year.
Month and Day Month and Day
10, Existing use permitied from January 1 to December 31 of each year.
Month and Day Month and Day

11. Description of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and
specifications of your diversion or storage works,) (State manner in which water is to be diveried, i 2., diversion structure, ditches, pipes and
flumes or drilled well, pump and motor, etc.)

12. Estimated cost of works $3,000,000

13. Estimated time required to construct works 5 ¥Ears

If weli completed, describe well.
14, Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detalled description of the proposed project and its water usage (use attachments [f necessary): (Failure to provide
a detatled deseription may cause a delay in processing.)

RECEIVED

APR 27 2016
16. Miscellaneous remarks:
See Exhibit C attached hereto STATE ENGINEER'S OFFICE

(MG_T@gart , Esq. .
Paul@legaltat.com J/ d ~Type ot P“ﬂ‘ name ceifly

E-mail Address
(775) B82-5900 S!gnﬂmrdpﬁant ar agent
Phone No. Ext. ggﬂﬂ & Taggart, Lid.
Company Name
108 N. Minnesota Street

APPLICATION MUST BE SIGNED

BY THN APPLICANT OR AGENT Strest Address or PO Box
Carson City, NV 89703
City, State, ZIP Code
Revised 07713 $240 FTILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

86158

See map filed in support of Application 79911 for proposed Place of Use.

Division
Wi
All
All
All
All

All
St

All
All
All
All
All
All
All
All
Ail
All
All
All
Al
All
All
All
All
All
All

All

Section
2
3-5

1-3
10-15
22-27
34-36

32&33

5-8
18 & 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 25
36

6&7
18& 19
30 & 31
34 -36

31

Township
20N
20N

21N
2IN
2IN
2IN
2IN

2IN
21N
2IN
2IN
21%N
21N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21%N

H

Range

50E
50E

50E
50E
50E
S0E
50E

51E
52E
52E
52E
J1'AE
52E
50E
51E
51E
S51E
51%E
S31AE
51%E
S14E
52E
53E
53E
33E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

MDB&NRECE5VEE)

MDB&M APR 27 2016

MDB &g/}ATE ENGINEER'S OFFicE

MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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Exhibit B
Remarks

This application is being filed to be used in conjunetion with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85393, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
retumed to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently
best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE
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Exhibit C
Miscellaneous Remarks

Kobeh Valley Ranch, LLC ("KVR") believes that the correct course of action following the
Nevada Supreme Court's Septernber 18, 2015 Order on the appeal from State Engineer Ruling
6127 is for the District Court to remand the case to the State Engineer and for the State Engineer
to conduct further hearings on the applications at issue in Ruling 6127. However, the
Applications approved in Ruling 6127 are currently denied, which decision is under appeal.

The four change applications changing Permits 78272 through 78275 are being filed to replace
the new appropriation for mining use that were approved in Ruling 6127, If the new
appropriations under Ruling 6127 are later reinstated, the four change applications may be
withdrawn to the base right, or changed by a new change application, to return the water to
irigation use as permitted under Permits 78272 through 78275.

The total combined duty of the four change applications changing Permits 78272 through 78275
is not to exceed 6,337.32 acre feet with a consumptive duty not to exceed 4,277.691 acre feet.

=ECEIVED
APR 17 2016
GATE ENGINEER'S OFFICE
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: 86159

Application No.

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Office APR 2 7 2016

Returned to applicant for correction

Corrected application filed Map filed June 15, 2010 Under 79911

The appticant Kobeh Valley Ranch, LLC, a Nevada limited liability company
1726 Cole Blvd, Suijte 115 of Lakewood
Street Address ar PO Box City of Town
Colorado 80401 hereby make(s) application for permission to change the

State and ZIP Code

Point of diversion Place of use Manner of use [ of a portion

of water heretofore appropriated under (Idennify existing eights by Permit, Certificate, Proof or Claim Nos. If Decreed, give titie of Decree and
identify right in Decree.)

Permit 78274

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE

1. The source of water is underground

Name of stream, lake, underground, spring or other sources.

2. The amount of water to be changed 4 cfs, 2,896 afa
Second feet, acre-feet, One second foot equals 448,83 gallons per minute.

3. The water to be used for mining, milling and domestic
frtigation, power, mining, commercial, ete, If for stock, state number and kind of animals. Must lintit to one major use

4. The water heretofore used for irrigation and domestic

If for stock, state number and kind of animals.

5. The water is to be diverted at the following point (Describe as being within o 40-acre subdivision of public survey and by eourse and
distance to a f’ound section corner. 1f on unsurveyed taad, it should be sla!c.-r.l )

6. 'I‘hs existing point of diversion is located within (u‘poin: afdiversian s not changed, do not answer.)
El 9N.,R.47 & whig 1°1421" feet

mmmmmmmm WeHN how

,\”10‘

W
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7. Proposed place of use (Describe by legal subdivisions 1f for irrigatian, state number of acres 1o be imigated ) 8 6 1 5
ee ibit A at 0

8. Existing place of use (Describe by legal subdivisions. If changing place of use andior manner of use of irrigation permit, describe acreage to be
removed fmm irtigation.)

9. Proposed use will be from January 1 to December 31 of each year.
Month and Day Month and Day
10. Existing use permitted from January 1 to December 31 of each year.
Menth and Day Month and Day

1 Descrlpuen of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and

specifications of your diversion or storage works.) (Siate manner in which water is to be diverted, ie., diversion structure, ditches, pipes and
flumes or drilled well, pump and motor, ete.)

Drilled and ¢ electr] ran ible pump, and pipslines comprising distribution system to mine and
il si

12. Estimated cost of works 53,000,000

13. Estimated time required to construct works 5 Years

if well completed, describe well,
14, Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure (o provide
a cetailed description may cause a delay in processing.)

See Exhibit B atiached hercto

RECEIVED
APR 27 205
16. Miscellaneous remarks:
g ibit C g reto STATE ENGINEER'S QFFICE

m l
Paui@ligaimt.com X/ Q TM! name clcar )b.{L'

E-mail Addresy

Sx;ywim, appli agent
(775) 882-9300
fhone No. Ext. _ggart & Taggart, Ltd,

Company MName

. Mi ta Strect

APPLICATION MUST BE SIGNED 108 N. Minnesota Siree :

BY THE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV 89703

City, State, ZIP Code
Reviged 07/13 £240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

86159

See map filed in support of Application 79911 for proposed Place of Use.

Division
Wik
All
All
All
All

All
S

All
All
All
All
All
All
All
Al
All
All
All
All
All
All
All
All
All
All
All

All

Section
2
3.5

1-3
10-15
22-27
34-36

32 &33

5-8
18& 19
30 & 31

36
31-36
34-36

1-3

10-15
20-36

12 & 13
24 & 25
36

6&7
18 & 19
30&31
3436

31

Township

20N
20N

21N
2IN
2IN
2IN
2IN

2IN
2IN
21N
2IN
214N
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21N

1

Range

50E
S0E

50E
S0E
S50E
50E
S0E

51E
52E
S2E
52E
514E
52E
50E
51E
SIE
51E
51%E
S14E
ST/E
51%E
52E
53E
S3E
S3E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDBA&M
MDB&M
MDB&M

MDB&M

MDY CEVED

MDB&MPR 27 2016

MDBX1E ENGINEER'S OFFICE

MDB&M
MDBé&M
MDB&M
MDB&M

MDB&M
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86159

Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently
best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEIVED
APR 27 201

STATE ENGINEER'S OFFICE
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86159

Exhibit C
Miscellaneous Remarks

Kobeh Valley Ranch, LLC ("KVR") believes that the correct course of action following the
Nevada Supreme Court's September 18, 2015 Order on the appeal from State Engineer Ruling
6127 is for the District Court 1o remand the case to the State Engineer and for the State Engineer
to conduct further hearings on the applications at issue in Ruling 6127. However, the
Applications approved in Ruling 6127 are currently denied, which decision is under appeal.

The four change applications changing Permits 78272 through 78275 are being filed to replace
the new appropriation for mining use that were approved in Ruling 6127. If the new
appropriations under Ruling 6127 are later reinstated, the four change applications may be
withdrawn to the base right, or changed by a new change application, to return the water to
irrigation use as permitted under Permits 78272 through 78275.

The total combined duty of the four change applications changing Permits 78272 through 78275
is not to exceed 6,337.32 acre feet with a consumptive duty not to exceed 4,277.691 acre feet.

l‘%ECE!V;E@

APR 27 2015
STATE ENGingzg.

.
Ofice

APP621



Application No. 8 6 1 6 0

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Office APR 2 7 2515

Returned to applicant for comection

Cotrected application filed Map filed June 15, 2010 Under 79911

The applicant  Kobeh Valley Ranch, LL.C, a Nevada limited liability company
1726 Cole Blvd, Suite 115 of Lakewood

Street Address or #0O Box Cizy ar Town
Colorado 80401 hereby make(s) application for permission to change the

State and ZIP Code

Point of diversion Place of use Masner of use of a portion

of water heretofore appropriated under (Identify existing rights by Peemit, Centificats, Proof er Claim Nos. If Decreed, give titie of Decree and
identily right in Degree )

Bermit 78274

*’ECEE; f;‘“
APR 77 2016

STATE Ex GINEER's OFFicr

1. The source of water is underground

Name of stream, lake, underground, spring or other sources.

o]

. The amount of water to be changed 2 cfs, 1,448 afa
Second feet, acre-feet. One second foot equals 444.83 gallens per minute,

3. The water to be used for mining, milling and domestic
Isrigation, pawer, mining, commercial, ete. If for stock, state number and kind of animals. Must iimit to one major use

4. The water heretofore used for irrigation and domestic

If Far stoek, state nigmber and kind of animals,

5. The water is to be diverted at the following point (Describe as being within & 40-acre subdivision of public sutvey and by course end
distance to a found section comer. If on unsurveyed land, it should be stni:é )

Ve ! i f Section 24, T2IN, RS0E,
5 N.2B342" 865 feet. n_the map accompanying Application
6. The existing point of diversion is located within (If point of diversion is not changed, do not answer.)
NEY SEYL, Section 21. T.19N.. R47E.. MDB&EM int which hears 8§.01°14'21"W,, a distance of
from the NE comer of said Section 21, Being Wel rmit 72580,

A
AN
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86160

7. Proposed place of use (Describe by legal subdivisions If for irrigation, state nurnber of acres to be irrigated.)

Sge Exhibit A attached heroto

8. Existing place of use (Describe by legal subdivisions. If changing place of use and/or manner of use of irrigation penmit, describe acreage to be
removed from irfigation. )

A i SN { he NWi4 NEL ) f 15 Ql jon 21: N%. SW¥% Section 22
Y ion 23; NWLY, i 4: all in T.19N,, R47E., MDB&M. See map filed under Permit 72589,

9. Proposed use will be from January 1 to December 31 of each year.
Month and Day Menth and Day
10. Existing useé permitted from January | to December 31 of cach year.
Month and Day Montk and Day

11. Deseription of proposed works, {Under the provision of NRS 535,010 you may be required (o submit plans and
specifications of your diversion or storage works.) (State manner in which water is to be diverted, Le., divession strusture, ditches, pipes and
flumes or drilled weil, pump and moter, elc.)

Dri cased w eclri toran mersi ump. and pipelines comprising distribution svstem to mine and
ill si

12. Estimated cost of works $3,000,000

13, Estimated time required 1o construct works 5 Years

1f well completed, describe well.

14. Estimated time required to complete the application of water to beneficial use [0 Years

15. Provide 2 detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide
a detailed description may cause a delay in processing.)

Sge Exhibit B attached hereto

Loiet Y]

I s
ECEIVER
16. Miscellaneous remarks: AP R 2
See Exhibit C atiached hereto ? 2016
STATE ENG!'NEER '8 OFFicE

Pau) G Taggart, Esq. ,
'd T t peird name clearly
Paul@legalint.com \{—hﬁ % 1 Aas
E-mail Address : - é/(

Signature, applicagt cpage

775) 882-9900

) Phone No Ext Taggart & Taggart, Ltd. ~
. Company Name

APPLICATION MUST BT SIGNED 108 N. Minnesota Street
BY THE APPLICANT QR AGEN Street Address or PO Box
Carson City, NV 89703

City, §tats, 21P Code
Revised 0713 $240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

=]
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See map filed in support of Application 79911 for proposed Place of Use.

Division
Wis
All
All
All
All

All
§h

All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

EXHIBIT "A",

PROPOSED PLACE OF USE

Section
2
3-5

I-3
10-15
22-27
34-36

32&733

5-8
18 & 19
30& 3]

36
31-36
34-36

1-3

10-15
20-36

12&13
24 & 25
36
1-36
6&7
18& 19
30 & 31
34-36

31

Township
20N
20N

21N
21N
2IN
2IN
2IN

2IN
2iN
21N
2IN
21%N
21%N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21'AN

1

Range
50E
50E

50E
50E
50E
50E
50E

51E
52E
52E
52E
SVAE
52E
50E
51E
SI1E
S51E
S5TAE
512E
51%E
514K
52E
53E
33E
S53E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

86160

MDB&M

MDB&M
MDB&M
MDB&

APR 27 2015

M
MDB&M & ENGINEER'S oppyc

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

APPG24
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently
best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction,
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Exhibit C
Miscellaneous Remarks

Kobeh Valley Ranch, LLC ("KVR") believes that the correct course of action following the
Nevada Supreme Court's September 18, 2015 Order on the appeal from State Engineer Ruling
6127 is for the District Court to remand the case to the State Engineer and for the State Engineer
to conduct further hearings on the applications at issue in Ruling 6127. However, the
Applications approved in Ruling 6127 are currently denied, which decision is under appeal.

The four change applications changing Permits 78272 through 78275 are being filed to replace
the new appropriation for mining use that were approved in Ruling 6127. If the new
appropriations under Ruling 6127 are later reinstated, the four change applications may be
withdrawn to the base right, or changed by a new change application, to return the water to
irrigation use as permitted under Permits 78272 through 78275.

The total combined duty of the four change applications changing Permits 78272 through 78275
is not to exceed 6,337.32 acre feet with a consumptive duty oot to exceed 4,277.691 acre feet.
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» 86161
Application No.

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Office APR 2 7 ?mﬁ

Returned 1o applicant for correction -

Corrected application filed Map filed June 15, 2010 Under 79911

The applicant Kobch Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box Citv or Town
Colorado 80401 hereby make(s) application for permission to change the
Stats and ZIP Code )
V.o o=~
Point of diversion Piace of use Manner of use ] of aportion

r— .
of water heretofore appropriated under (Identify existing rights by Permis, Certificate, Proof or Claim Nos. If Decreed; give title of Decree and
identify cipht in Decree ) ’ S

Permit 78275

1. The source of water is  underground

Name of stream, lake, underpround, spring or ather sources.

[

. The amount of water to be changed 6 cfs, 4,344 afa
Seeond feet, sare-feet. One second foot equals 448.83 gallons per minute,

3. The water to be used for mining, milling and domestic
Irrigation, power, mining, commereial, ete. If for stock, state number and kind of animals. Must limit to one major use

4. The water heretofore used for irrigation and domestic

If for stock, state number and kind of animals.

3. The water is to be diverted at the fellowing point (Describe as being within a 40-acre subdivision of public survey and by course and
distance 10 a found section corner. 1f on unsurveyed fand, it should be stated )

SEY NWY, Section 3, T2IN., R 50E.. MDB&M, or at a point from which the NE comer of_said Section 3 bears
N. 4°54" H et H W H hY Lzms ShQ!Efﬂ on tbg ma 4 5[ t1 ﬂ7 1

6. The existing point of diversion is located within (I point of diversion s not changed, do not answer.)

Wi SWe jon22, T.I9N,RA4 ..or.at & point which bears 8,18°09'28"E.. a distance 0f 4,223 .74 fect
fr said Section 2 ing W, own on the map._filed under Permit 72580,

3

Av
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7. Proposed place of use (Describe by logal subdivisions. [f for imigation, state number of acres to be irigated.)

Sec Exhibit A attached heretn

8. Existing place of use {Describe by legal subdivisions. 1€ changing place of use and/or manner of use of irrigation permit, describe ecreage to be
1emoved from irrigation. )

¥ ion 23; NWY. Secti callin T.19 4 il
9, Proposed use will be from January 1 to December 31 of each year,
Month and Day Month and Day
10. Existing use permitted from  January 1 to December 31 of each year.
Month and Day Month and Day

1. Description of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and

specifications of your diversion or storage works.) (State manner in which water is o be diverted, i e, diversion structure, ditches, pipes and
flumes or drilled well, pump and metor, etc.)

Drilled and cased well, ele al motor and submersi

12. Estimated cost of works 33,000,000

13, Estimated time required to construct works 3 years

1f well completed, describe well.

14. Estimated time required to complete the application of water to beneficial use 10 Years

15, Provide a detailed description of the proposed project snd its water usage {use attachments if necessary): (Failure to pravide
a detailed description may cause a delay in processing )

See Exhibit B attached hereto _
-
16. Miscellanepus remarks: . !
See Exhibit C attached hereto E :
&
Paul G. Taggart, Esq.
7 - ~
Paul@legaltnt.com /\'/ { J (Dﬁ or 5rm] name clearly
E-mail Address ol )| et
Signature, applicant or aggnt
(775) 882-9900 g
Phone No. Ext. IEEEM & Taﬁgm’ Ltd.

Company Mame

. Mi t

APPLICATION MUST BE SIGNED 108 N. Minnesota Stree

BY THE APPLICANT OR AGENT Street Address or PO Box
Carsan City, NV §9703

City, State, ZIP Code
Revised 07/13 $240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

See map filed in support of Application 79911 for proposed Place of Use,

Division
Wis
All
All
All
All

All
Sha

All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

Section
2

3-5

1-3
10-15
22-27
34-36

32 &33

1-36
5-8
18& 19
30 & 31
36
31-36
34 - 36
1-3

10-15
20-36

12 & 13
24 & 25
36
1-36
6&7
18& 19
30 & 31
34-36

31

Township
20N
20N

2IN
2IN
2IN
2IN
2IN

21N
2IN
21N
2IN
212N
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N

21%N

Range
50E
50E

50E
50E
50E
50E
5CE

S1E
52E
32E
52E
514E
52E
50E
S1E
S51E
51E
St%:E
S51Y4E
51%E
5114E
52E
33E
53E
33E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

MDB&M
MDB&M
MDB&M

MDB&M

MDB&M

A

-1

=
bl

MDB&M

e

MDB&M
MDB&M -
MDB&M

MDB&M -
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eurcka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells, Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently
best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

¢ Hyse
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Exhibit C
Miscellaneous Remarks

Kobeh Valley Ranch, LLC ("KVR") believes that the correct course of action following the
Nevada Supreme Court's September 18, 2015 Order on the appeal from State Engineer Ruling
6127 is for the District Court to remand the case to the State Engineer and for the State Engineer
to conduct further hearings on the applications at issue in Ruling 6127. However, the
Applications approved in Ruling 6127 are currently denied, which decision is under appeal.

The four change applications changing Permits 78272 through 78275 are being filed to replace
the new appropriation for mining use that were approved in Ruling 6127. If the new
appropriations under Ruling 6127 are later reinstated, the four change applications may be
withdrawn to the base right, or changed by a new change application, to retumn the water to
irrigation use as permitted under Permits 78272 through 78275.

The total combined duty of the four change applications changing Permits 78272 through 78275
is not {o exceed 6,337.32 acre feet with a consumptive duty not to exceed 4,277.691 acre feet.
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BEFORE THE STATE ENGINEER, STATE OF NEVADA
DEPARTMENT OF CONSERVATION AND NATURAL
RESOURCES, DIVISION OF WATER RESOURCES

ook

IN THE MATTER OF APPLICATIONS NUMBERS
85573 through 55604 FILED FOR WATER RIGHTS
IN THE KOBEH VALLEY (139) AND DIAMOND
VALLEY (153) HYDROGRAPHIC BASINS,
LANDER COUNTY AND EUREKA COUNTY,
NEVADA

ANSWER TO PROTESTS

ROBEH VALLEY RANCH, LLC (*KVR"), by and through its attorneys of record, PAUL
G. TAGGART, ESQ. and RACHEL L, WISE, ESQ,, of the law firm of TAGGART & TAGGART,
LTD., hereby file this Answer to Protests pursuant to Nevada Administrative Code Section 533.140,

L. BACKGROUND

In 2007, KVR filed change applications on many of its water rights that were granted in
Ruling 6127. Those applications were: Change Applications 79813, 79915, 79917, 79919, 79920,
79921, 79922, 79923, 79924, 79926, 79927, 79929, 79930, 79931, 79932, 79934, 79935, 79936,
79937, 79941 and 79942 (“Original Applications”).

On October 28, 2015, KVR filed new applications to appropriate. Those applications are
Applications 85573, 85574, 85576, 85578, 85580, 85587, 83590, 85555, 85600, 85601, and 835602
(“2015 Applications to Appropriate”). On October 28, 2015, KVR filed Applications 855735, 85577,
83579, 85581, 85582, 85583, 85584, 85585, §5586, 85588, 85580, 85590, 85391, 85592, 85593,
85594, 85596, 83597, 85598, 85599, 83603, and 85604 (the “2015 Change Applications™)
(collectively, the “Applications”) for permission to change the point of diversion, manner of use and
place of use of the public waters of the State of Nevada with the State Engineer (“State Engineer”).

The 2015 Change Applications identify the same base rights as the Original Applications,
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A. Fish Creek Change Applications

Permit 9682, Certificate 2780, is for 474 acre feet on 63.54 acres. Application 83583 is
seeking to change the manner and place of use of 474 acre feet that is appurtenant to the 65.54 acres
identificd in Certificate 2780. Applying a consumptive use duty of 2.7 acre feet per acre over the
65.54 certificated acres, & total pumping of 176.96 acre feet is requested as the consumptive use for
mining, milling, and domestic use under Application 85585.

Penmit 11072, Certificate 2880, is for 322.5 acre feet to irrigate 132.76 acres. Application
85597 seeks to change the manner and place of use of the full 322.5 acre feet appurtenant to the
132.76 acres. Since applying a consumptive duty of 2.7 acre feet per acre to the 132.76 acres results
in a total duty in excess of the certificated amount, the total 322.5 acre feet is being requested as the
consumptive use for mining, milling, and domestic use under amount under Application 83597,

The existing rights are to be stripped from a total of 198.3 acres under Permits 9682 and
11072, The total consumptive use amount requested for pumping from the change applications
regarding the Fish Creek Ranch under Applications 85585 and 85597 is 499.458 acre feet annually.
The water from Permits 9682 and 11072 is being changed to proposed Well PoO_3 and Well 206
respectively.

B. Damale Ranch Change Applications

The portions of Permit 35866, Certificate 11256 and Permit 64616 owned by KVR are for a
total combined duty of 819.24 acre feet on 204.81 ecres. Applications 85596 and 85603 are seeking
to change the manner and place of use of 819.24 acre feet appurtenant to the 204.81 acres. Applying
a consumptive use duty of 2.7 acre feet per ecre over the 204,81 acres, 2 total of 552.99 acre feet is
requested as the consumptive use for mining, milling, and domestic use under Applications 85596 and
85603. The total consumptive use amount requested for pumping from the change applications

regarding Damale Ranch under Applications 85596 and 85603 is 552.99 acre feet”? Application

! See Exhibits 1 & 2.

? Etcheverry claims in protest issue number 20 that KVR incorrectly stated the duties for thase applications. In fact, the
amount of duty sought by KVR in these applications is consistent with the permit terms in the base rights for these
applications.

.3-

APP633




Taggart & Taggan, Ld,

108 Mardh Minnesata Szreer

(3%

18
19

20

85596 requests the water right to be diverted from proposed well 206. Application 85603 requests the
water right to be diverted from proposed Well PoO_3.

C, Atlas Gold Mining, Inc.

KVR owns existing mining, milling and domestic water rights originally appropriated by
Atlas Gold Mining, Inc., for a total duty of 1,389.60 acre feet. KVR is seeking to change the point of
diversion and place of use only. The total combined duty requested under change Applications
83581, 85584, 85586, 85591, 85592, §5593, 85598, and 85599 is 1,389.60 acre feet. The point of
diversion for the water from these existing rights is proposed to be pumped from Well PoO_3, Well
206, and Well 2209,

D, Bebceat Ranch

Permits 72580 through 72588 are permitted for 6,337.32 acre feet to irrigate 1,584.33 acres on
the Bobcat Ranch. Permits 72380 through 72588 were the base rights for the following Original
Change Applications that were approved in Ruling 6127: Permits 79913, 70915, 79917, 79920,
79921, 79926, 79927, 79932, and 79942, The following 2015 Change Applications were filed in
2015 and identify the same Bobcat Ranch base rights: Applications 85575, 85577, 85579, 85582,
85580, 85594, 85583, 85588, and 85604, Three of these 2015 Change Applications - Applications
85583, 85588, and 85604 - were filed on base rights to the base rights. On Aprl 27, 2016, KVR filed
amended Application 85583, 85588 and 85604 to properly identify the base rights for these change

applications.’

The total combined duty of the 2015 Change Applications at Bobcat Ranch is
restricted to the consumptive use portion of 4,277.691 afa. The water in these applications is
proposed to be pumped from wells PoO_1, PoO_3, Well 226, Well 227, Well 228, and Well 229,
11. The Protests

On January 15, 2016, the Etcheverry Family Limited Partnership (“Etcheverry”) filed its
Protest in the matter of KVR’s 2015 Applications to Appropriate. On January 21, 2016, Etcheverry
filed its Protest in the Matter of KVR’S 2015 Change Applications (collectively, “Etcheverry

Protests”).

? Amended Application 85604 resolves any deficiency claimed by Etcheverry in their protest issue number 21,

3-

APP634




I On January 15, 2016, the Diamond Cattle Co., LLC (“Diamond Cattle™) filed its Protest in the

[ ]

matter of KVR's 2015 Applications to Appropriate. On January 21, 2016, Diamond Cattle filed its
3 ||Protest in the Matter of KVR'S 2015 Change Applications (collectively, “Diamond Catile Protests™),

On January 15, 2016, Diamond Natural Resources Protection & Conservation Association

An

5 |i("Diamond Natural”) filed its Protest in the matter of KVR’s 2015 Applications to Appropriate. On
6 |{January 21, 2016, Diamond Natural filed its Protest in the Matter of KVR’S 2015 Change
7 1| Applications (collectively, “Diamond Natural Protests™).

8 On Jznuary 15, 2016, Eureka County filed its Protest in the matter of KVR’s 2015
9 || Applications to Appropriate. On January 21, 2016, Diamond Natura! filed its Protest in the Matter of
10 || KVR’S 2015 Change Applications (collectively, “Eureka County Protests”). Hereinafter Etcheverry,
i1 {|Diamond Cattle, Diamond Natural and Fureka County will be collectively referred to as the
12 i| “Protestants.”

13 | I,  PROTEST TOPICS

Eureka County protests on the following grounds, (1) the Applications are identical to those

SRR ~ Facsimile
—
Ry

gart & Tupgart, Eid,
DY Morh dlinnesoea Street

Sz 5EE 15 {|denied by the Nevada Supreme Court, (2) the Applicant’s point of diversion has not been reassessed,
16 {|(3) the Applications will impact undetermined claims of vested rights, (4) an adjudication must occur
17 || first, (3) the Applications do not require district court prior to proceeding, (6) the Applications are an
18 |lattempt to circumnvent the direction provided by the Nevada Supreme Court, (7) KVR has refusad to
19 ||change their proposed use and points of diversion, (8) the base rights have been abrogated, (9) large
20 ||scale pumping will impact ranchers, and the entire community, (10) there will be impacts on
21 |{Henderson Creck, (11) the Applications will not capture evapotranspiration, (12) existing rights
22 ||should be protected, (13) KVR’s Monitoring, Management, and Mitigation plan is deficient, (14) lack
23 |lof financial ability, (15) a decision on the Applications should be delayed to allow for further study of
24 ||the flow system, (16) KVR must know the yield of pumping prior to drilling a well, (17) Eureka
25 || County must be involved with KVR’s plans, (18) Eureka County has senior applications to
26 || appropriate water rights over KVR’s Applications to appropriate mining water rights, (19) temporary
27 )| use must be reflected on the permit for mining applications (20) the proposed place of use is larger

28 ||than the mine’s plan of operations boundary, (21) all future change applications must go through the

4.
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1 || water rights process, (22) KVR can only change the consumptive duty, (23) all permits being changed
2 |Ishould be in good standing, (24) KVR should follow all Nevada laws.
3 Etcheverry and Diamond Cattle protests on similar grounds as Eureka County regarding (1)
4 |l there is no water available for appropriation, (2) impacts, (4) financial ability, (3) public interest and
5 || economic grounds, and (4) increase in evaporative loss. Etcheverry and Diamond Cattle protest on
6 || the additional grounds that the Applications (1) violate anti-speculation laws, (2) contain errors or
7 {|incorrectly reflect the total combined duty calculations, and (3) Application 85604 is deficient.
8 Diamond Natural protests on similar grounds as Eureka County, Etcheverry and Diamond
9 || Cattle regarding, (1) impacts to existing water rights, (2) the effect on Diamond Valiey flows, (3)
10 || Eureka County has applications for appropriation of water that were filed prior to KVR's, (4)
11 {|financial ability, and (5) existing rights should be limited to consumptive use. Diamond Valley

protests on the additional grounds that (1) water appropriated in Kobeh Valley will actually be

=y

£? pumped from Diamond Valley, and (2} the place of use for the water sought for appropriation from
[

; % Kobeh Valley is in a different hydrographic basin.

E: IV. ARGUMENT

&

16 The State Engineer must approve an application that is submitted in proper form if an applicant
17 || provides satisfactory proof of: (1) his intention in good faith to construct any work necessary to apply
18 {|the water to the intended beneficial use with reasonable diligence, and (2) his financial ability and
19 || reasonable expectation to actually construct the work and apply the water to the intended beneficial
20 ||use with reasonable diligence.*

2] A, Jurisdiction of State Engineer to Consider KVR’s Applications

22 The Nevada Supreme Court issued its decision in Eureka Cnty v. State Eng'r on October 29,
23 {[2015.% In Eureka, the Nevada Supreme Court focused substantially on the monitoring, mitigation,
24 ||and management plan (“3M Plan”) as proposed by KVR.® These Applications are not intended to

25 || circumnvent the Supreme Court decision.

*NRS § 533.370(1)&(2),
28 : 131 Nev. Ady. Op. 84,359 P.3d 1114, 1117 (2015)
Id,
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Eureka County alleges in its protest that the Supreme Court decision requires the KVR
Applications to be rejected. However, the Eureka decision only reflects the requirement by the
Nevada Supreme Court to have a comprehensive 3M plan that articulates what mitigation will
encompass.” The Nevada Supreme Court’s reversal and remand was based on the perceived
deficiencies of the 3M plan and the need for further investigation. It was not intended to deny KVR's
Applications outright. The Nevada Supreme Court was alse concerned the provision of substitute
water, which was not addressed in Ruling 6127.% The Nevada Supreme Court reversed the decision
of the district court and remanded the case for further proceedings.” The Nevada Supreme Court did
not signal an intention to foreclose approval of the currently pending KVR Applications. This is
further demonstrated by the Nevada Supreme Court's statement that, there must be an “opportunity to
challenge the evidence . . . before the State Engineer grants proposed use or change applications.”'®
Even though the district court later vacated Ruling 6127, that decision is currently on appeal at the
Nevada Supreme Court.

In addition, KVR’S Project will be adjusted to address the concerns raised in the Ewrelka case.
KVR has made meny changes to the Project based on the Ewreka decision. With respect to the
pending Applications, the quantities of pumping per well have been adjusted to allow for pumping
regimes that minimize impacts, KVR will produce additional documentation, as requested by the
State Engineer regarding these changes to support the Applications. The changes in KVR's Project
and Applications are in reaction to and conformance with the Nevada Supreme Court’s Ewreka
decision.

1. The Applications do not circumvent the Nevada Supreme Court’s decision.

Eureka County’s protest issue claims the new Applications are exactly the same as the Original
Applications approved by the State Engineer in Ruling 6127 and then overturned by the Nevada
Supreme Court in the Eureka decision. However, while the Nevada Supreme Court did overturn

Ruling 6127 in the Euwreka case, it remanded the case to the district court to conduct further

! Eureka Crty, 131 Nev. Adv. Op. at 88,3359 P.3d at 1119 {2015).

‘1.

’Id.

1 Eureka Cnty, 131 Nev, Adv. Op. at 50 359 P.3d at 1120 (2015) (emphasis in original) {citations omitted).

-6-
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proceedings in the matter. Instead of following this direction, the district court issued a ruling

vacating KVR’s applications.'!

The Nevada Supreme Court’s direction was that additional
information should be provided to address the concerns regarding KVR’s 3M plan and the possible
impacts of the applications or existing water rights. Accordingly, KVR’s Applications are directly in
line with the direction provided by the Nevada Supreme Court. KVR’s Applications are filed in
conformity with the Eureka decision. The Nevada Supreme Court solely remanded on the issue of
KVR’s 3M plan in its Ewreka decision.” The Nevada Supreme Court did not direct KVR's
applications be denied. The Court encouraged KVR to ensure that their Original Applications would

not impact or conflict with prior rights, or to mitigate any conflicts.

2. The Avplications do not require the district court’s review prior to
proceeding,

The legislature has vested the State Engineer with responsibility for administering the State’s
water, and the water may only be appropriated after obtaining a permit from the State Engineer.?
NRS 533.024 entrusts the Nevada State Engineer to make all decisions regarding water rights in the
State of Nevada. The Nevada State Engineer’s office is the proper forum for the review of
applications concerning water rights. The State Engineer is responsible for administering the
appropriation and management of Nevada’s public waters pursuant to the provisions of Nevada
Revised Statutes (“NRS") chapters 533 and 534. As part of that responsibility, the State Engineer
must approve water right applications that are submitted in proper form if the statutory criteria in the
Nevada water law are satisfied."*

Eureka County protests the Applications on the grounds that the district court should have
reviewed the Applications prior to the State Engineer sending them for Publication. This contention
is flawed. First, the district court’s decision to vacate Ruling 6127 after Eureka County filed its

protest makes Eureka County protest issue 5 moot. Second, the State Engineer is statutorily required

* The distriet court's decision to vacate Ruling 6127 after Eureka County filed its protest makes Eureka County protest
issue 5 moot.

2 Eureka at “[blecause we reverse and remand on this basis, we do not reach the remaining issues raised in these
consolidated appeals.”

" NRS 533.325.

1 NRS 533.370(1) (“'the State Engineer shall approve an application... if...").

7.
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1 |{to publish the Applications within thirty (30) days pursuant to NRS 533,360, Third, a district court

[ ]

may not divest the State Engineer of his statutory authority regarding these publications. Only a party
3 |laggrieved by an order or decision of the State Engineer is entitled to have the order or decision
4 {|reviewed, in the nature of an appeal, pursuant to NRS 533.450(1). The court must give effect to the
5 ||unambiguously expressed intent of the Nevada legislature.”’ The State Engineer is only divested of
6 ||jurisdiction once an appeal is filed pursuant to NRS 533.450. Accordingly, the State Engineer acted

7 ||properly in publishing the Applications pursuant to state law.

3. Applications 85593 and 85394 underwent notice and publication
g requirements pursuant to NRS 533.360(1).
10 Etcheverry and Diamond Cattle assert that Applications 85593 and 85594 were not published

i1 {{by the State Engineer pursuant to NRS 533.360. A review of the State Engineer’s website reflects the

i2 {{last publication date of Application 85593 was February 11, 2016. The last publication date for

<
£ E i3 ({ Application 85594 was also February 11, 2016. Etcheverry and Diamond Cattle’s contention that
: N
i £ 14 || Applications 85593 and 85594 were not published is, therefore, factually incorrect.
pirEE .
“; g I35 4. The State Encineer is not required to adjudicate claims prior to granting
= Applications.
16
17 Eureka County contends that the State Engineer must complete an adjudication of the water

18 lirights within the basin prior to issuing additional water rights. This is incorrect. A basin-wide
19 |ladjudication is not a statutory requirement for the State Engineer to grant mining water right
20 || Applications. In Nevada, there are three different types of water rights: vested, certificated and
2} ||permitted.’® “Vested" rights are those that existed under Nevade's common law and may not be
22 ||impaired by statutory law. Once adjudicated, such rights may be used as established in the original
23 ||decree until modified by a later permit.'’ Vested water rights are the water rights that already exist

24 [jand which may or may not have already been adjudicated. “Permitted” rights refer to rights granted

, S Chevron U.S.4. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-843 (1984).

27 |1' Ormsby County v. Kearney, 37 Nev. 314, 352-53, 142 P. 803, 810 (1914); Desert Irrigation, Ltd. v. State of Nevada,
113 Nev. 1049, 1059 n.5, 944 P.2d 835, 841 n.5 (1997); see Silver Lake Water, 107 Nev. 3t 952 1.1, 823 P.2d at 267 n.1;
28 |INRS 533.325-180,

" Ormshy, 37 Nev. at 352-53, 142 P. at §10; NRS 533.085(1).
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17
18

15

by the State Engineer after the adoption of Nevada’s statutory water law.!® “Certificated” rights are
statutory rights granted after a party perfects his or her permitted water rights.”” Vested, certificated,
and permitted water rights are already recognized by the State Engineer.

Any action by the State Engineer regarding KVR’s Applications will be made subject to
existing vested rights, whether they are adjudicated or not. The purpose of an adjudication is to
confirm or deny the existence of a vested water right. When that is completed, KVR's rights will be
subject to those decreed rights. Accordingly, no impairment to vested rights can occur from the
approval of KVR rights. Also, the publication and notice of the KVR Applications pursuant to NRS
533.160 provided notice the general public, including those who hold either vested rights or vested
claims. Therefore, it is completely unnecessary to require a full adjudication of ali vested claims
within a basin before issuing additional permits within that basin,

B. The Applications will not impact existine rights.

The State Engineer has previously addressed the Protestants’ contentions that KVR’s original
applications would impact or conflict with existing water rights.® Further, KVR’s Project and
current Applications are adjusted to not impact existing rights in conformity with the Nevada

21

Supreme Court’s Eureka decision.

1. NRS 533.370(2) does not reauire denial of the Applications if potential
conflicts can be aveided.

The Protestants request the State Engineer deny KVR’s Applications on the basis of a
potential impact to ranchers, Henderson creek, senior appropriations, and existing rights. Nevada
water law does not require the State Engineer to deny Applications. NRS 533.,370(2) does not
prevent the State Engineer from granting applications that may potentially impact an existing right if
the existing right can be protected through mitigation that eliminates the conflict. Nevada law allows

the State Engineer to grant subsequent applications even if they may impact existing rights so long as

¥* Desert Irrigation, Ltd., 113 Nev. at 1059, 944 at 841 (1997); Silver Lake Water, 107 Nev. at 952, 823 P.2d at 267; NRS
§U33.325-.380.

“Ruling 6127 at 17 - 22,

*' Diamond Cattles’ protest ground number 18 should be rejected because it addresses water quality issues which are
oufside to scope of the State Engineer’s authority.

-9-
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those existing rights can be made whole through mitigation.® The Protestants present a flawed znd
mechanical approach that would foreclose any development of future water rights in the arid Nevada
desert. The Protestants’ interpretation of the statute amounts to a "no impact ruie” that would
essentially prevent the State Engineer from allowing the perennial yield of any Nevada basin to be
developed and used by new groundwater applicants because any new pumping would necessarily
draw down the water table which is almost certain to irnpact other groundwater users to some degree.
The Protestants’ approach would create a near impossible standard for the future development of
Nevada water resources and would run contrary to legislative intent and public pr::iicy.23 As long as
the Applicant can successfully mitigate impacts to sentor users, there is no conflict with a senior right.

NRS 534.110 requires the State Engineer to allow for a reasonable lowering of the static
water table. KVR’s model tests indicate that the water table may decline up to 5-10 feet during the
life of the mining operation. This has previously been accepted as & reasonable lowering of the static
water table by the State Engineer. KVR’s models are the best science available regarding this issue,
and should properly be considered by the State Engineer.”* NRS 534.110 further provides that the
State Engineer is not prevented from granting permits to applicants later in time on the ground that
the diversion under the proposed later appropriation may cause the water level to be lowered.?® Also,
the State Engineer is not required to conduct a full environmental impact review on par with a federal
Environmenta! Impact Statement.?® Instead, the State Engineer considers “whether the use of the
water is sustainable over the long-term without unreasonable impacts to the water resources and the

. -
hydrologic-related natural resources that are dependent on those water resources.”™’

Accordingly,
Nevada’'s statutory scheme indicates a legislative intent to allow a new application for groundwater to

cause a drawdown at an existing water right, provided that the drawdown is not unreasonable,

2 1d.

B Desert Valley Water Co. v. Nevada, 104 Nev, 718, 720, 766 P.2d 886, 887 (1988) (citing Welfare Div. v.

Washoe Co. Weifare Dep'y, 88 Nev. 633, 503 P.2d 457 (1972)).

# NRS 533.024(1){c).

Y,

* Legistative History of SB 108 (Feb, 22, 1993) (“Senator James clarified it is not his intentiop as the proposer of the
amendment to require an EIS for the importer of water bt 10 consider the environmental impact on the hasin of origin.”).
Having said that, the rights of way for the Groundwater Project travel through federal land; as & consequence, the
Groundwater Project has indeed gone through a full EIS process under NEPA.

* Nevada State Eng’r Ruling No. 5518 at 30 (Dec. 3, 2008).
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2. The State Encineer may condition his approval on a 3M plan and permit

I terms,

2

3 The Ninth Circuit Court of Appeals, interpreting Nevada water law, held that the State
4 ]| Engineer “has the inherent authority to condition his approval of an application to appropriate based

5 || on his statutory euthority to deny applications if they impair existing water rights.”™* In other words,
5 || the State Engineer’s power to deny applications that impair existing water rights inherently gives him
7 ||the authority to condition his approval of the applications.”® Although the Nevada Supreme Court
g |ldeclined the opportunity to rule on the State Engineer's power to grant conditienal approval, it has
g |ituled that an agency possesses not only the powers expressly granted by statute, but also any powers
10 || that are necessary to fulfill its statutory powers.® The United States Supreme Court stated “[t]he
11 || power to approve implies the power to disapprove and the power to disapprove necessarily includes
the lesser power to condition an approval !
In an analogous situation, the Court upheld a city's conditional approval of a master plan in the
iace of a claim that the city violated NRS 278.0282(1), which requires that “before the adoption or

amendment of any master plan . . . each goveming body ... shall submit the proposed plan or

3132

amendment to the regional planning commission.”™* Much like the State Engineer did here, the city
17 |l conditionally approved the master-plan amendments, stating that the amendments would not "become
15 || effective” until the Regional Planning Commission approved the amendments.”® This Court affirmed

19 || the City's actions, holding that the City "complied with the express language" of the code.*

21 1 United States v. Alpinz Land & Reservoir Co, 919 F. Supp. at 1479; See In re Nevada State Eng'r Ruling No. 5823, 277
P.3d at 455 (While & federal court's interpretation of 2 Nevade statute on a matter of state law "does not constitute
22 || mandatory precedent, we nonztheless respect sech authority as persuasive.”) (internal citations omitted) (eiting Carlton v.
Manuel, 64 Nev, 570, 584, 187 P.2d 538, 5585 (1647),

73 1 Id. (citing City of Albuguerque v. Reynolds, 379 P.2d 73, 81 (N.M. 1962)).

i City of Henderson v. Kilgore, 122 Nev, 331, 334, 131 P.3d 11, 13 (2006) ("Although the powers of an ndministrative
n4 || 2gency are limited to those powers specifically set forth by statute, certain powers may be impliad even though they were
- not expressly granted by statute, when those powers are necessary to the agency’s performance of its enumerated duties,”

25 (quotation marks and alterations omitted)); Stockmeier v. Siate Ed of Parole Comm’rs, 127 Nev. _, |, 255 P.34 209, 212
(2011).

26 *'S. Pac, Co. v. Olympian Dredging Co., 260 U.S. 205, 208, 43, §. Ct. 26, 27 (1922); sz¢ also City of Appleton v. Transp.

- Comm 'n of Wisconsin, 342 NW.2d 68, 71 (Wis. Ct. App. 1983) (the city challenged the Transportation Commission's

97 ebility to condition approval of & new sewer line, but the court held that an ageney's “power to approve necessarily implies

the power to grant conditional approval™).
2 City of Reno v. Citizens for Cold Springs, 126 Nev. _, , 236 P.3d 10, 16 (2010).
28 jju
Id. ar13.
H1d at17,
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NRS 533.370(2) gives the State Engineer the inherent authority to grant new water rights
"subject to existing rights” conditioned on a requirement that the applicant must mitigate any impacts
that would otherwise cause a conflict with existing rights. The State Engineer's statutory
interpretation is reasonable, within his field of expertise, and is entitled to deference. Protestants’
claim that any impact constitutes a conflict, and mitigation is not available, is not consistent with a
plain reading of the statute scheme, and would be unreasonable, unworkable, and inconsistent with
public policy.

Here, KVR will submit & compliant 3M plan as part of a hearing on the pending Applications.
That 3M plan will fully comply with the Supreme Court’s ruling in Ewreka, Further, pursuant to NRS
533.353, the State Engineer should “allow the [Eureka Clounty to participate in an advisory capacity
in the development and implementation of the plan.” The 3M plan will be based on an analysis of the
best available science, will identify specific and attainable mitigation actions and substitute waters,
and will identify specific financial vehicles for mitigation.

As such, the Protestants’ contention that KVR is required to reassess its points of diversion is
incorrect. The preeminent public policy behind Nevada water rights is beneficial use. KVR's
Applications are consistent with the purpose of Nevada law — to place all available water to
appropriation. KVR mode! results support the current Applications. KVR has made multiple changes
to their current Applications that were not a part of the original Applications. In addition to filing
applications for new water rights, the quantities per well have been adjusted to minimize any potential
impacts. Also, mitigation plans are common when issuing water rights for mining, as demonstrated
by the State Engineer’s prior approvals of mining water applications.

3. There is minimal impact to Diamond Vallev,

The Protestants further argue that the applications represent an interbasin transfer of water that
has the potential to impact water resources in Diamond Valley. Similar protest grounds were fully
addressed by the State Engineer in Ruling 6127. Just as this was not an issue with the original KVR
Applications, it is still not an issue for KVR’s 2015 Applications. The science and reasoning that the
State Engineer relied on in Ruling 6127 is still applicable and sound, and was not questioned by the

Supreme Court. In Ruling 6127, the State Engineer fully analyzed the issue of potential conflicts with

-12-
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existing rights or domestic wells from KVR’s use of water in Kobeh Valley. The alleged potential
impacts were previously addressed by KVR in both its testimony before the State Enginzer, and the
groundwater flow model. The State Engineer further reviewed all reconnaissance reporis and
bulletins regarding Kebeh and Diamond Valleys prior to issuing his decision.

In Reconnaissance Series Report No. 6, Eakin suggests minimal subsurface flow from Kobeh
to Diamond Valley through the narrow alluvium-filled gap at Devil's Gate. Harrill suggests 40 afa
through the same gap. Rush and Everett concur on the minimal flow through Devil's Gate, and go on
to state that flow from Kobeh to Diamond Valley through the carbonate bedrock is possible, but ¢
found no evidence to suggest such flow oceurs. Tumbusch and Plume did not provide a revised
estimate of subsurface flow from Kobeh to Diamond Valley, but did pointedly recognize the potential
for flow in the carbonate badrock as evidenced by fault structures with solution cavities in carbonate
outcrops at Davil's Gate.

The State Engineer previously recognized that because the groundwater flow mode! is only an
approximation of a complex and partially understood flow system, the estimates of interbasin flow
and drawdown cannot be considered as absolute values. However, the modeling evidence does
strongly suggest that the proposed mine pumping under these applications will not measurably

ecrease subsurface groundwater flow from Kobeh to Diamond Valley and will not cause significant
water level decline (less than 2 feet over entire mine life) at the points of diversion under existing
water rights in Diamond Valley. The State Engineer found that the previous Applications would not
conflict with existing rights in Diamond Valley by reducing the subsurface interbasin flow into the
Diamond Valley hydrographic basin.  Groundwater drawdewn in Diamond Vealley is not
unreasonable at the locations of existing water rights and domestic wells, and meets the statutory
requirements of NRS 534,110, The State Engineer found that the prior applications would not
conflict with existing rights or the protectable interest in domestic wells in Diamond Valley.

This same analysis still applies to the current applications. The State Engineer has already
considered impacts to Diamond Valley and already held that the prior Applicetions and place of use

will not conflict with water rights in either the Diamond or Pine Valleys.*® Accordingly, the KVR
M a1y

¥ Ruling 6127 at 17-185.
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Applications will not conflict with water rights in Diamond Valley and will not interfere with
groundwater management in Diamond Valley or affect the critical management area designation in
that valley.

4. There is no impact to Henderson Creek.

Eureka County’s protest that KVR’s Applications will adversely affect Henderson Creek is
illusory. KVR has developed models and is prepared to address any claim of impact to surface water
sources. KVR has already submitted testimony that the water levels in wells adjacent to certain
creeks demonstrate no hydrologic connection between the creeks and the well. KVR’s expert has
previously presented data that Henderson Creek’s streamflow is simply runoff from precipitation and
draining of saturated soil. KVR has already presented factual evidence that Henderson Creek is not
connected to the groundwater aquifer from which KVR proposes pumping.®* The only way
groundwater pumping could affect streamflow would be if the water table was in direct contact with
the stream bed.’” The State Engineer has previously held that there will be no impact to Henderson
Creek from groundwater pumping.*® That same logic applies to the current Applications.

C. The Avpplications have been submitted in proper form.

The Protestants allege that the applications should be denied because they fail to adequately
describe the proposed points of diversion and place of use. NRS § 533.370(1) states that an
application must be submitted in proper form. The application form used by the Division of Water
Resources (Division) requires a description of the proposed point of diversion by survey description
and the description must match the illustrated point of diversion on the supporting map. If and when a
well is drilled, it must be within 300 feet and within the same quarter-guarter section described in the
application or an additional change application will be required. Prior to an application being
published, the State Engineer has adopted a practice of reviewing incoming applications and maps to

38

ensure statutory compliance.”” Any application or map that does not meet the requirements for

acceptance, and which cannot be corrected during the review process, is rejected and retumned for

* Ruling 6127 at 20.

¥ 1.

3 1dat 24,

¥ Ruling 6127 at 12-13.
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correction with time limits for the applicant to re-submit. Accordingly, the State Engineer’s
acceptance and publication of KVR's Applications indicates that KVR has met the requirements for
describing the points of diversion and place of use on the application forms and supporting maps.

D. Financial abilitv and reasonable diligence pursuant to NRS 533.370(1).

The Protestants contention that KVR does not have the financial ability to complete or operate
the mine is false. Nevada water law requires the State Engineer to consider whether the Applicant has
an intention in good faith to construct the works necessary to place any approved water to beneficial
use. The Applicant also must show that it has the financial ability and reasonable expectation to
construct the works necessary to apply the water to its beneficial use.”

1. Expenditure of funds on KVR Project.

The chief financial officer of General Moly, Inc., parent of KVR, stated that the total
expenditure of funds required for the project is $1,154,000,000.%' At the time of the prior hearing, the
Applicant had expended about 5163,000,000 on such things as buying equipment, hydrology, drilling,
engineering, permitting, land and water rights.¥ Now, over $300,000,000 has been spent. General
Moly, Inc. will provide 80% of the funding and its partner, POS-Minerals Company, a division of
POSCO, a Korean large steel producer, will provide the remaining 20%.* General Moly Inc. has
completed an equity private placement agreement with Amer International Group, based in Shenzhen,
China, utilizing & three-tranche investment strategy for the purchase of 40 million shares for $20.0 million,
and warranis to purchase 80.0 million shares of the Company’s common stock, upon the availability of an
approximately $700.0 million senior secured loan (“Bank Loan™) to construct and begin operations st the M.
Hope mine project. The first tranche closed in November 2015 and closure of the second and third tranches is
related to defined improvement in the molybdenum price and reinstatement of the water rights for the M.
Hope project. Further details of its financial ability are present in General Moly’s financial statements to
the Securities and Exchange Commission and will be provided at a hearing on the KVR

Applications.

T NRS 533.370(1){c).

% See Ruling 6127 at 12-13
2.

A
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i In addition, the issues of financial ability, beneficial use, and reasonable diligence pursuant to
2 JINRS 533.370(1) have already been resolved in Ruling 6127. None of the findings of the State
3 ||Engineer regarding these issues were raised in the various appeals of that Ruling. Accordingly, those
¢4 | findings are res judicata and govern the review of the instant applications.

5 2. Anti-speculation arguments do not applv.

6 The Protestants argue that KVR's Applications violate Nevada anti-speculation laws. This is
7 {|false. NRS 533.370(6)(d), commonly known as the anti-speculation doctrine, requires all water to be
8 ||placed to immediate use rather than held vntil some unknown time in the future.® “Speculation” is
& ||defined by the State Engineer as "an assumption of unusual business risk in hopes of obtaining
10 || commensurate gain, buying or selling with the expectation of profiting by a rise and fall in price.""
11 || The Nevada Supreme Court adopted what is referred to as the "anti-speculation doctrine” in Bacher
12 ||v. State Engineer, where it stated that the doctrine comports with the language and goals of NRS

13 {1533.370(1)(C)."* Relying on NRS 533.370(1)(c), the court held in Bacher that protecting against

14 || speculation:

o
13
£
=
=
E
]
o

requires the applicant to show both financial ability and a reasonable

expectation with respect not only to constructing any work needed to

16 apply the water, but also to afply' the water to the intended beneficial
use with reasonable diligence.”’

{77SIBA3H900 ~ Farsimile

1TTHRY

17 The court stated further that “[plrecluding applicetions by persons who would only speculate on need
18 ensures satisfaction of the beneficial use requirement that is so fundamental to our State’s water law.*®
19 None of these concepts apply in the current Applications. Eureka County concedes that KVR
20 intends to place all the water immediately to beneficial use for their mine. KVR has consistently
2 demonstrated their desire to build a mine and to put at least four hundred (400) Eureka County
22 residents to work. KVR has engaged in lengthy litigation, long-term planning, and third-party
23 contracts that discredit any accusation of speculative development. In short, KVR has both the
24

25

2% * See also NRS 534.090.
*¥ State Engineer Ruling No. 5782, dated September 17, 2087, at 20 (citing Webster's Collzgiate Dictionary 1133 (Sthed.
1978), and Black's Law Dictionary 1233 (5th ed. 1979).
27 114 14,122 Nev. , 146 P.3d 793 (2007).
7 Bacher, 122 Nev, at 146 P.3d at 759 {quoting Hearing on 8.B. 98 Before the
28 |1 Assembly Government Affairs Comm., 68th Leg. (Nev., April 11, 1995).

8.

16«
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resources and the intention to place the appropriated water to beneficial use in the manner described
in the Applications.

E. Upappropriated Water - Perennial Yield

The Protestants’ contention that there is either no unappropriated water or that Eureka County
should receive senior water rights is incorrect. The Nevada Legislature has determined that “all
water may be appropriated for beneficial use as provided in this chapter and not otherwise.”*°
Nevada water law favors those parties who demonstrate maximum actual and beneficial use of their
water resources.””  Nevada’s common law and the legislative codification of the appropriation

system are based on this principle.”

Under the doctrine of prior appropriation, if unappropriated
water is available, the scope of a right to use water is solely limited by the concept of beneficial use,>”
The Nevada Legislature codified its intent that the water made available for eppropriation be used
under NRS 533.035,

The State Engineer has already previously decided the issue regarding unappropriated water in
Kobeh Valley.® The State Engineer’s decision regarding unappropriated water and the perennial
yield of the basin was not appealed. The State Engineer does not need to wait for a new USGS report.
Historically, the State Engineer can set the perennial yield based on estimated discharge of the
particular basin. Discharge is generally considered the amount of water that is naturally taken out of
the system by plants or which evaporates directly into the atmosphere. Groundwater ET is the
measure of how much groundwater is used by plants or is evaporated. Groundwater ET is important

because it can be measured with a high degree of accuracy. The Nevada legislature and

7 NRS 533.030{1).

* NRS 334.090; Bacher v. Office of State Eng'r of State of Nevada, 122 Nev. at 1119, 146 P.3d at 798-69 (2006); Advan
Memut, Inc. v. Mountain Falls Acquisition Corp., 124 Nev, 770, 775-76, 191 P.3d 1189, 1193 (2008); Colsrado Supreme
Court in Colorado River Water Conservation v. Vidler Tunnel, 197 Colo. 413, 594 P.2d 566 (1979), superseded in part
and affirmed in part by statuse, 1978 Colo. Sess. Laws 1366, 1368-69; as recognized in Marter of Bd. Of Cty. Com'rs, 891
P.2d 932, 959-61 (Colo. 1985); See also City of Thorton v. Bijou Irrigation Co,, 926 P.2d 1, 37 {Colo. 1996) (*[allthough
Vidler has most often been cited as defining the anti-speculation doctrine, we did not erticulate 2 new legal requirement in
that case, but rather merely applied longstanding principles of Colorada water Jaw."),

U Id. United States v. State Engineer, 117 Nev, 5t 591, 27 P.3d at 55 (2001).

% Montana v. Wyoming, 131 S. Ct. 1763, 1772 (2011); 1 C. Kinney, Law of Irrigation and Water Rights § 586, pp. 1007~
1008 (2d ed.1912).

* Rufing 6127 at 13~ 17,

1 atl-51,
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2 |l makes a ruling or regulation pertaining to the appropriation of water, >
3 The State Engineer is further required to rely on the “best available science,” pursuant to NRS
4 11533.024(1)(c). In Ruling 6127, the State Engineer stated that the established perennial yield of the six
5 |lbasins in the Diamond Valley Flow System are:>
Perennial Yield
° . (acre-feet)
Basin
! Previous | Revised
5 Monitor Valley, Southern Part - Basin 140B: 10,000 9,000
9 Monitor Valley, Northern Part - Basin 140A: 8,000 2,000
Kobeh Valley, Basin 139: 16,000 | 15,000
10 Antelope Valley, Basin 151; 4,000 | 4,000
11 Stevens Basin, Basin 152: 100 100
Diamond Valley, Basin 153; 30,000 | 30,000

longstanding Nevada case law require the State Engineer to rely on substantial evidence when he

:;' Prior to the administrative hearing that leed to Ruling 6127, KVR acquired all existing
g groundwater rights in the Kobeh Valley Hydrographic Basin, with the exception of approximately
-i 1,100 afa”” KVR's new applications and change applications seek a total combined duty of]
i—E

16 ||approximately 11,300 afa from Kobeh Valley. If the subject applications were to be approved, the
(7 ||total committed groundwater resources in Kobeh Valley would be approximately 12,400 afa, which is
15 || 1ess than the revised perennial yield of 15,000 afa. Accordingly, there is sufficient water within the
1o ||perennial yield of Kobeh Valley to satisfy the water appropriation requiremenis of the project.
g || Furthermore, KVR's new applications and change applications are seeking a limited appropriation of]
51 || the water sources in Kobeh Valley.

) The Protestants claim KVR’s 2015 Applications to Appropriate cannot be considered before
53 || Eureka County’s groundwater application.

However, the State Engineer may grani KVR'’s 2015

24 || Applications to Appropriate before considering Eureka County’s application. First, the State Engineer

53 State Eng'v v, Morris, 107 Nav, at 701, 703, 819 P.2d at 205 (1991); Revert v. Ray, 95 at, 603 P.2d at 264 (1979);
Backer v. State Eng’r, 122 Nev. a1 1121, 146 P.3d at 800 (2006) (quoting State, Employee See. Dep't v, Hilton Folels
27 Corp., 606 Nev, 608, 729 P.2d 497, 498 (1986); T-Mobile S, LLC v. City of Roswell, Ga, 135 5. Cr. 808, 815 (2015).

% Grifiin v. Westergard, 96 Nev. 627, 631, 615 P.2d 235, 237 (1980).

28 |1 * Ruling 6127 at 15.

*"Ruling 6127 at 17,
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can grant KVR’s 2015 Applications to Appropriate as temporary mining rights pursuant to NRS
533.371. If approved under this authority, the 2015 Applications to Appropriate would not be a
permanent long-term commitment of the perennial yield of Kobeh Valley, and would not conflict with
Eureka County’s application. Second, the State Engineer can designate preferred uses in Kobeh
Valley pussvant to NRS 534.120 and prefer mining uses over all other uses.

Finally, Protestants argue that KVR is required to prove it will capture evapotranspiration. The
complete capture of evapotranspiration is not a requirement of Nevada water law for the issuance of]
permits for the use of water for mining. Therefore, an analysis of evapotranspiration capture, as
requested by Protestants, is irrelevant,

F.  Public Interest

The Protestants’ contention that approval of the use of water for the mine is contrary to public
interest is false. Eureka County has conceded that the mine will create at least 400 jobs.”® The
Nevada Supreme Court has already held that no threat to the public interest exists from alleged over-
pumping if the applicant was only permitted to pump unappropriated perennial yield.”® In addition,
the public interest issue has already been resolved in Ruling 6127. None of the findings of the State
Engineer regarding public interest were raised in the various appeals of that Ruling, Accordingly,
those findings are res judicata and govern the review of the instant applications.

Further, prohibiting the use of unappropriated water does not serve the public interest.
According to the United States Supreme Court “[t]here must be no waste [of water] in arid lands of
the ‘treasure’ of [water resources].”®™ The Court held that the “essence of the doctrine of prior
appropriation is beneficial use, not a stale or barren claim.”®! Much like the Kobeh Valley, the Walla
Walla Basin in Oregon has a semiarid climate with warm dry summers and cold wet winters.®? Upon
review of whether to restrict the waters as they flow from Washington to Oregon, the United States

Supreme Court held, “to limit the long established use in Oregon would materially injure Oregon

2 Pyramid Lake Paiute Tribe of Indians v. Ricci, 126 Nev. 245 P.3d 1143, 1145 (2010).
80 State of Washington v. State of Oregon, 56 S. Ct. 540, 544 (1936) (citations omitted).

8 4. (citations omitted),

% .

-1G-
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18
19

20

83 The United States Supreme Court

users without a compensating benefit to Washington users.
further held that to restrain diversion of the water to Oregon would serve no other or better purpose
than to vindicate a barren right.®® Ultimately, the Court held that restraint of irrigation in Oregon,
regardless of the diversion structure in Washington would be “the summum jus of power” which
would matenally injure the Oregon users through bringing distress and economic ruin without any
compensating benefit to Washington users and cause the water to be wasted rather than being placed
to beneficial use.®

Similar to the State of Washington, Protestants in this case are asking that KVR be denied the
right to divert water to a beneficial use in order to protect what are essentially barren rights. KVR's
development of the Mount Hope Molybdenum Mine Project will bring substantial economic benefits
to Eureka County and the State of Nevada. It is, therefore, wholly within the public interest to allow

for the appropriation of available water resources to support the project.

G. Interbasin Transfer

Protestants allege the KVR Applications should be denied based on the interbasin transfer
statutes. The interbasin transfer issues have already been resolved in Ruling 6127. None of the
findings of the State Engineer regarding these issues were reversed in the various appeals of that
Ruling. Accordingly, those findings are res judicata and govern the review of the instant applications.
1
1
1

8 1d. at543.

& rd,

8 1d. a1 543; citing M. Life Ins. Co. of Neve York v. Johnson, 55 $.Ct. 154, 156 (1934) (stating “{tihe summon jus of
power, whatever it will be, will be subordinate at times to a benign and prudent comity™).

=20
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I11. CONCLUSION,

For these reasons, KVR respectfully requests that the State Engineer reject the Protests to the

Applications and grant the Applications in full.

DATED this QPD’&&'} of May, 2016.

TAGGART & TAGGART, LTD.

108 North Minnesota Street

Carson City, Nevada 89703

(775) 882-5900 - Telephone

(775) 883-9900 — Facsimile
v-'/——_

.

; -
By: /? Qu.ﬂ \/j 137
PAUL G. TAGGART, ESQ.
Nevada State Bar No. 6136

RACHEL L. WISE, ESQ.
Nevada State Bar No. 12303

o
[ ooy

am
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CERTIFICATE OF SERVICE

2

Pursuant to NRCP 5(b} and NRS 333.450, 1 hereby certify that I am an employee of
TAGGART & TAGGART, LTD., and that I served, or caused to be served, a true and correct copy of
3 || the foregoing, as follows:

X ] By U.S. POSTAL SERVICE: I deposited for mailing in the United States Mail, with
5 |l postage prepaid, an envelope containing the above-identified document, at Carson City, Nevada, in the
ordinary course of business, on May [8th, 2016, addressed as follows:

7 || Debbie Leonard, Esq.

McDonald Carano Witson LLP

8 {100 W. Liberty St., 10th Floor

PO Box 2670

? || Reno, NV 89501

jp || Attorney for Diamond Natural Resources Protection & Conservation Association

11 |t Therese A, Ure, Esq.

Schroeder Law Offices, P.C.

12 11440 Marsh Ave.

Reno, Nevada 89509

Attorney for Diamond Cattle Co., LLC and Etcheverry Family Limited Partnership

Karen A, Peterson, Esq.

15 |t Allison, Mackenzie, Paviakis,
Wright & Fagan, Ltd.

16 1402 N. Division Street

Carson City, Nevada 89703-4168

%
H
i
-
=
=
e
v
-

17 Attorney for Fureka County
18
18 DATED this 2{5 ;_, day of May 2016.

&
I
21 ’
4 /f> #// .
22 L7

Fployee of TAGGART & TAGGART, LTD.
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Cv-1202-170
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

v,

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LL.OYD
MORRISON, an individual,

Pstitioners,
V.

OFFICE OF THE STATE ENGINEER OF THE

ORDER DENYING KOBEH VALLEY

RANCH, LLC’S MOTION TO ALTER OR

20 | STATE OF NEVADA, DIVISION OF WATER
o1 RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
29 RESOURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party in
; 53 interest,
~ T ]
Fray ol o espondents.
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ry 285
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-
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1 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
) Nevada limited liability company, and
MICHEL and MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
4 Petitioners,
5
V.
6 STATE ENGINEER OF NEVADA, OFFICE OF
7 THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
8 CONSERVATION AND NATURAL
RESOURCES,
z u 9 Respondent.
> z
3 e 1 EUREKA COUNTY, a political subdivision of
3 < the State of Nevada,
z i, Petitioner,
§§§s5§11
§=2zol
J0Ef3u 5| STATE OF NEVADA, EX. REL., STATE
356“%5 ENGINEER, DIVISION OF WATER
26 3T, RESOURCES,
3 z Respondent.
: £ 5| KENNETH F. BENSON. an indiidual
3 P DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
17 MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
| 15 registered foreign limited partnership,
Petitioners,
19 v.
€0 | STATE ENGINEER OF NEVADA, OFFIGE OF
1 THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
50 CONSERVATION AND NATURAL
RESOURCES,
o3 Respondent.
24
25
28
2
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1 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
2 Nevada limited liability company, and
MICHEL AND MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
4 Petitioners,
5 V.
6 STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
7 WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
8 RESOURCES,
y i:_’ g Respondent.
%
’ & 10
iz B
[ 4
IE8N3 g 1 MICHEL AND MARGARET ANN
123887 90 ETCHEVERRY FAMILY, LP, a Nevada
152 i Registered Foreign Limited Partnership
JEELg 13 DIAMOND CATTLE COMPANY, LLC, a
1EETEE Nevada Limited Liability Company, and
%w © 44 KENNETH F. BENSON, an individual,
; ; 15 Petitioners,
1 H
® 46 VS.
STATE ENGINEER OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,
50 Respondents.
51 KOBEH VALLEY RANCH, LLC, a
Nevada limited liability corporation,
22 Intervenor-Respondents.
23
24 PROCEDURAL HISTORY
25 OnMarch 2, 20186, this Court entered an order granting objection to proposed
26

3
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order remanding to state engineer; order granting petitions for judicial review; order
1 vacating permits (“order”); on March 9, 2016, this Court entered an amended order
? granting objection to proposed ordér remanding to state engineer; order granting petitions
’ for judicial review; order vacating permits (“amended order”); on March 28, 2016, Kobeh
* Valley Ranch, LLC, filed a motion to alter or amend judgment (“motion”); Eureka County
° filed an opposition to Kobeh Valley Ranch, LLC’s motion to alter or amend judgment
° (“opposition™) on April 11, 2016; on April 11, 2016, Michel and Margaret Ann Etcheverry
! Family, LP, and Diamond Cattle Company, LLC (“Etcheverry and Diamond Cattle") filed
. @ ° their response in opposition to Kobeh Valley Ranch, LLC's motion to alter or amend
§ % 12 judgment (“response in opposition”); on Aprit 21, 2016, Kobeh Valley Ranch, LLC, filed its
g z ] g < 1y reply in support of its motion to alter or amend judgment. The court has reviewed the
3 §§ g E 3 pleadings and does not require any further briefing or oral argument.
Hi
I~EE0E 13
; Ze y DISCUSSION
: % Kobeh Valley Ranch, LLC’s (*KVR") motion filed pursuant to NRCP 59(e)
% g :: argues that the court's amended order entered March 9, 2016, was issued in error and is
manifestly unjust because it "fails to allow KVR an adequate opportunity to amend the 3M
17 planto render it compliant with the newly anticipated and wholly unprecedented standards
18 adopted by the Nevada Supreme Court.”' Eureka County and Etcheverry and Diamond
19 Cattle oppose KVR's motion on the basis that (1) KVR is precluded from re-litigating old
20 matters under NRCP 59(e); (2) the court's amended order was not issued in error; and (3)
2; the court’s vacation of the KVR permits is not manifestly unjust.2
23
24
o5 'Motion at 6.
o6 *Opposition at 6-7; response in opposition at 6-10.
4
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Rule 59(e)

A motion to alter or amend a judgment is an extraordinary remedy which

PN

? cannot be used to re-litigate old matters or to raise arguments or present evidence that
Z could have been raised prior to the entry of judgment.® A 59(e) motion to have a court
. reconsider its decision is appropriate if a court (1) is presented with newly discovered or
5 previously unavailable evidence, (2) committed a clear error of law or fact upon which the
; judgment rests, (3) the initial decision was manifestly unjust, and (4) if there is an
intervening change in controlling law.*
; g Z KVR's reply to joint objection to proposed orders of Kobeh Valley Ranch,
3’ % ‘0 LLC, filed December 16, 2015, argued that a court order failing to remand this case to the
éz g( State Engineer for further consideration would effectively deny KVR's water rights
§ ;é g %g § :; applications, cause it to lose priority, require KVR to initiate a new applications process,
§ E g gg E i3 increase the difficulty to KVR in the applications process, waste resources, incur more
gga ’ %5 14 financial debt, and be time consuming.® KVR's instant motion and reply cite the same
g E 5 arguments.® KVR's current motion seeks to re-litigate the same issues it previously raised
] z " to this Court. Rule 59(e) precludes re-litigation of these issues. KVR’s motion must be
—_ denied unless this Court committed error or its decision was manifestly unjust.
4 " THIS COURT’'S AMENDED ORDER
4 4 18 WAS NOT ISSUED IN ERROR
19 In its order this Court stated, “The Nevada Supreme Court did not remand

20 the cases to the State Engineer for further proceedings consistent with its opinion which

21 it could have done if the court concluded additional administrative review and findings

22

03 *Stevo Design, Inc. v. SBR Marketing Ltd., 919 F. Supp.3d 1112, 1117 (D. Nev. 2014).
“fd.

24
*Reply at 4, 7, 8.

o5 piy

o6 *Motion at 4-10, reply at 3-11.
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were necessary.”” This Court is aware that the Nevada Supreme Court remands

e

administrative appeals to the district court with instructions to further remand to the

and disagrees.

: administrative agency. To be clear this Court by the language used in the amended order
5 did not intend to convey that the Supreme Court used a procedure directly remanding
) administrative appeals from the Supreme Court to the administrative agency, bypassing
° the district court. To the extent KVR was unclear or mislead by this Court's choice of
° words, this Order serves to clarify the court's amended order concerning the remand
! process.
) 0 ° KVR argues that when the Supreme Court remanded to this Court that it did
3 % 12 so for the purpose of having this Court conduct or order a “proceeding consistent with this
3 z ) % < 11 Order.”® KVR states the effect of the Supreme Court's “remand to the district court is
% gg gg § 5 effectively an order requiring the district court to further remand the issue to the State
g ; g ; g g '3 Engineer for additional fact-finding™ and this Court did not read in the proper context the
ig At %ﬁ o Supreme Court's decision when it held “the State Engineer's decision to grant KVR's
; § applications cannot stand.”® The court has again reviewed the Supreme Court's opinion
§ § 15

Had the Supreme court found that further proceedings were necessary
before the State Engineer, its procedural history of remanding cases to the State Engineer

strongly suggests its opinion would have included language “remanding to the district court

with instructions to the district court to remand for further proceedings by the State

Engineer.”

22 || "Amended order at 5.

23 | ®Motion at 7; Eureka County v. State Engineer, 131 Nev. Adv. Op. 84 at 16, 359 P.3d
1114, 1121 (2015).

24
g .

o5 Motion at 7.
10

o6 Id.
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KVR cites a number of Nevada cases for the proposition that the Supreme

ke

Court is not empowered to remand issues directly to the State Engineer.”! The cases

° demonstrate a direct remand from the Supreme Court to the State Engineer has not been
° followed by the Supreme Court, however, each of the cases contain specific instructions
* from the Supreme Court to the district court to remand the issue back to the State Engineer
° for further proceedings when the Supreme Court believed such action was necessary."
° No specific instruction from the Supreme Court to this Court to refer or remand the matter
! to the State Engineer appears in its opinion.
. 0 ° With the instructional clarity the Supreme Court has historically provided to
g g 12 district courts for remand to the State Engineer to conduct further proceedings when a
32 g case posture so required, this Court does not read and cannot infer such was the intent
: §§;§ g B from the language in this Supreme Court opinion. The Supreme Court made distinct
§ E ’é § § g 12 findings (1) that there was not substantial evidence to support the State Engineer's finding
i% : gg E :j that KVR would be able to "adequately and fully” mitigate the fact that its ground water
g appropriations will cause Kobeh Valley springs that sources rights to cease to flow, ™ (2)
g 'g j: that the State Engineer's decision to grant KVR's applications when the result of such

appropriations would conflict with existing rights and based upon unsupported findings that
mitigation would be sufficient to rectify the conflict violates the Legislature's direction that

the State Engineer must deny use or change applications when the use or change would

oy || 1.

20 "In Town of Eureka v. Office of the State Engineer, 108 Nev. 163, 169, 826 P.2d 948,
852 (1992), the Supreme Court clearly stated “we reverse and remand to the district
53 court for referral to the State Engineer. In Revert v. Ray, 95 Nev, 782, 788, 603 P.2d
262, 265 (1979), the Court stated “the judgment of the district court must, therefore, be
24 reversed and the instant case remanded to the State Engineer for a full and fair
determination . . .". In Great Basin Water Network v. State Eng’r.126 Nev. 187, 199,
25 234 P.3d 912, 920, the Court stated “we reverse the district court's order denying
petition for judicial review and remand the matter to the district court with instructions in
25 ig;n, remand the matter to the State Engineer for further proceedings consistent with

is opinion.”

“Eureka County at 1121.
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conflictwith existing rights, ™ and that (3) "KVR's pumping would not merely impact existing

—

water rights; the very evidence upan which the State Engineer relied demonstrates that

Supreme Court's opinion.’® Based on “new and unprecedented standards,” KVR asserts

2 KVR’s appropriation would cause the complete depletion of the source of existing water

’ rights.” These findings lead the Supreme Court to hold that the State Engineer’s decision

¢ to grant KVR's applications was incorrect and could not stand.”® The Supreme Court's

° holding on the issues mandates that this Court grant the petitions for judicial review.

° This Court has read the Supreme Court's opinion in proper context. The

! opinion does not require or suggest further proceedings by the State Engineer. Without
. . ° direction in its opinion to remand the case to the State Engineer for further consideration
3 é 12 or proceedings and without indicating what it expected the scope of the proceedings to
jz & include, this Court properly granted the petitions for judicial review and vacated permits.
'§ g g ;% g 1 KVR also argues that this Court's amended order was manifestly unjust
3 E é gg E 12 because of KVR's perceived lack of standards for approval of a 3M plan prior to the
;% ¢ g § :j Supreme Court's opinion and that it relied upon the State Engineer's direction in
; g developing its 3M plan which now it should be allowed to amend to conform with the
3 g 15

it should again return to the State Engineer and be allowed to present evidence for another
3M plan establishing that no conflicts will occur with existing water rights.”” Nothing in the

Supreme Court's opinion suggests that it adopted unprecedented new standards which

KVR should be allowed to comply with in further proceedings on remand to the State

20

Engineer. Rather, the opinion clearly states that “The State Engineer's decision to grant
21

KVR's applications, when the result of appropriations would conflict with existing rights,
a2

and based upon unsupported findings that mitigation would be sufficient to rectify the
23
24 “ld at 1118,
20 g,
26 *Motion at 9; reply at 4,5,8-11.

id.
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conflict, violates the Legislature’s directive that the State Engineer must deny use or

=N

change applications when the use or change would conflict with existing rights. NRS

2
533.370(2).""®
3
KVR is not being punished for the State Engineer's failure to follow a
4
statutory duty as KVR suggests when relying upon Great Basin Water Network v. State
5
Engineer.” In KVR's case, the Supreme Court held there was not substantial evidence
6
to support the State Engineer’s findings. The Supreme Court’s opinion may be a harsh
7
result for KVR, however, based upon the Court’s history of clearly remanding cases to the
8
o district court for referral or remand to the State Engineer when the Supreme Court believed
: £ 9
3 z such action was necessary, the language in the Supreme Court’s opinion in this case does
; & 10
3 5 ; not support action being taken by this Court to remand this case to the State Engineer for
12, Eg3 11
TEgLEs further proceedings.
Rk
; goEze Good cause appearing,
lr5EEE 13
! g "zh IT 1S HEREBY ORDERED that KVR's motion to alter or amend judgment is
¢ W 14
: z DENIED.
1 é 15 s+
] : DATED this / __day of June, 2016.
16
/ Pl
DISTRICT JUBGE

o1 ®Eureka County at pg. 16, 359 P.3d at 1131.

25 %126 Nev. at 191-199, 234 P.3d at 820 (2015). In Great Basin Water Network, the
State Engineer failed to take action on applications within one year after the close of
03 the protest period. Over 830 protests were filed after publication of a statutory notice in
1890 against 146 applications. Fifteen years later in 2005, at a pre-hearing conference
04 many of the attendees requested the applications be re-noticed and the protest period
re-opened. The State Engineer denied this request, and after a petition for judicial

25 review was denied, the State Engineer violated his statutory duty by ruling on
applications beyond the one year statutory limitation for review. "Upon the suggestion
o8 of the parties, after considering the inequities that would be suffered by the parties, the
Supreme Court held that a timely filed protest and/or the appeal of the State Engineer'’s
untimely ruling, the appropriate and most equitable remedy was to re-notice the
applications and re-open the protest period.

? APP662



Case Nos.  CV 1108-155

1 CV-1108-156 -
CV-1108-157 S

CV-1112-164

CV-1112-165 JUN O 32015

CV-1202-170
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The undersigned being an employee of the Eureka County Clerk's Office,

ek
e T3

hereby cerlifies that on the _~

correct file-stamped copy of the following:

Order Denying Kobeh Valley Ranch, LLC’s Motion To Alter Or Amend

Judgment

addressed io:

aren A. Petarson, Esa.

Allison, Mackenzie, Peviakis, Wright &
Fagan Lid,

P.C. Box 648

Carson City, Nevada 88701

Theodore Beuial, Esq.

Eurexa County District Attorney
.0, Box 190

Eureka, Nevada 88316

Ross E. De Lipkau, Esq.

John R, Zimmerman, £sq.
Parson, Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 88501

In the following manner:

reguiar U.S. mail
certified U.S. mall
priority U.S. mail

hand delivery -

vy gy Py )
b Bd bmeand g Mmed

dey of June, 2016, | perscnally delivered & true and

Dale £. Ferguson, Esq.
Gordon H. DePaoli, Esa.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, Nevada 89511

Micheline Fairbank, Esq.

Nevada Attorney General's O
100 North Carson Strest
Carson City, Nevada 88701

Tce

Laura A. Schreeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

overnight UPS
ovarnight Federal Express
Faxio #

copy placed in agency box located in the Eureka County Clerk's Office
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IN THE OFFICE O’THE STATE ENGINEER OF Tgi STATE OF NEVADA

[N THE MATTER OF APPLICATION NUMBER 85576 LD 1 2016 5‘)’
FILEDBY KOBEH VALLEY RANCH, LLC %&gﬁggﬂ U
............................................................................................ s T -napt;;n
ON  OCTOBER28 20 15 ST TS OFRCE
Cormes now EUREKA COUNTY

Peinted or typed name of pm{z_siam
whose post office address is lPOST OFFICE BO\ 694 EUREI\A I\E\"AD:\ 39: 16
‘et No. or PO Hn\ C.it} State and ZiF Code
whose occupation is ?OL]T!CAL SUBDEV[S[O\ and protests the granting

of Application Number 85576 , filedon OCTOBER 28 20 15

by KOBEH VALLEY RANCH, LLC, a Nevada limited liability company for the
waters of UNDERGROU?\D siuated in EUREKA

an L.ndcrbmund source nr namse ofsl':.m (ake sprmg or mhx:r SOUTCE

County, State of Nevada, for the folfowing reasons and on the following grounds, to wit:

PLEASE SEE EXHIBIT "A" ATTACHED HERETO. ﬁ ]

THEREFORE the Protestant requests that the application be 7 DENIED roan

Denied, tssued subject to prior rights, ets., s the case may be

and that an arder be entered for such relief as the State Enginecr deems just and proper.
Signed ,7/"—'7// A

Agent or profastant

- GOICOECHEA, CHAIRMAN

Printed or typed name, i1’ agcm

Address POST OFFiCE BOX 694

State ol Nevada Slre-'l Nu v Em e e o e
County of EUREKA EUREKA, NV R3316

City, State and Z1P Code
Subscribed and sworn o before me on s & 37T 20 {1 (?73) 237-5262

T
by 1.1 GOICOECHEA pgoicoechea@eurekany.org

E-mail

Mg

TOMI M, WRIGHT
Notary Public - Stats of Nevada

,\ \{ Appoinimant Aacorded In Eursica Couny
AL L H:»‘ e LN D atbet 2 218

Signawre'of Nolary Pubhc_ R_c\qulred Notary Stamp or Seal Required

+ 530 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN QRIGINAL SIGNATURE.
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Exhibit “A”

Eureka County Protest to Application Numbers 86149, 86150, 86151, 85576, 85583, 85588, 85603, and

85604 Filed by Kobeh Valley Ranch, LLC

Applications 86148, 86150, 86151 (and 86152 and 86153) propese to change the Points of Diversion,
Piace of Use and Mannar of Use of 680.75 acre-feet per year {af/yr}, the consumptive-use portion of
1,085.20 af/yr of groundwater rights from Diamond Valley, previously appropriated under Permits
57835, 578356, 57839, 57840 and 66062, respactively. The propased place of use includes more than
90,000 acres occupying portions of the Kobzh Valley and Diamond Valley Hydrographic Areas.

Application 85576 is for 2 new appropriation of water up to 2,000 acre-feet and Applications 85583,
85588, 85603, and 85604 raquest changes in the Points of Diversion, Place of Use and Manner of Use for
permits 72583, 72584, 64616, and 72585 which water was used for irrigation at the Bobcat Ranch.
These Applications purportediy reprasent corrections or amendments te previous applications filed by
Kobeh Valiey Ranch, LLC (“KVR") in 2015.

1.

The State Engineer is without authority to consider these applications and any action by the
State Engineer on these applications is v/tro vires pending the State Engineer’s and KVR's appeal
before the Nevada Supreme Court In Case No. 70157, entitled Nevada State Engineer vs. Eureka
County. In that appeal, the State Engineer and KVR contend that the District Court erred by
dismissing KVR's applications and permits previously granted by the State Engineer in Ruling
6127 instead of remanding the applications to the State Engineer. The subject applications sesk
water for the same Mt Hope Mine Project as the applications in Ruling 6127 that the State
Engineer contends should be remanded to the State Engineer. The State Enginear is without
authority to act on two sets of applications for the same water by the same applicant for the
same project. Because any action taken by the State Engineer on these applications is vltra vires
pending the outcome of the State Engineer's appeal, time and resources will ba wasted if any
action is taken on the subject applications.

Applications 85576, 85583, 85588, 85603 and 85804 have not been properly noticed and must
he properly noticed before the State Enginaer can proceed on the applications. The publishad
notice for these applications which appearad in the Eureka Sentinel from May 12-June 2, 2016
indicates that tha applications were filad October 28, 2015. The published natice is not of the
applicatians filed October 28, 2015 but of the “corrected” or “amended” applications filed April
27, 2016. In some instances the base right sought to be changed and the point of diversion in
the April 27, 2016 “amended” applications are totally difierent than the base right and point of
diversion stated in the original applications, The original applications have long ago been
published and the protest period over. The State Engineer cannot accept material amendments
to the original applications and publish the amendments as {f they were the original
applications, The published notice doas not comply with NRS 533.360. Further, NRS 533.355
allows for corrected applications that do not lose their priority if properly corrected prior to
publication. There is no statufory authority for “carrected” or “amended” applications after the
application has been published and the protest period has run.
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3. All prior protest points made by Eureka County in 2015 on Applications 85576, 85583, 85588,
85603 and 85604 #re incorporated by reference.

4, Applications to Change 85583, 85588, 85603 and 85604 must be denied if they request changas
of previous permits abrogated by the change applications that were the subject of Ruling 6127
and there are no water rights that can be changed under the base permit. Applications to
Change the Point of Diversion, Manner of Use and Place of Use of a water right can only be filad
if the right to be changed is valid. Once a permit is abrogated, it is no longer in force. H there
are no water rights which can be changed by the current round of Change Applications, they
must be denied.

5. Applications 86149, 36150, and 86151 should he denied because the State Engineer has
previously recognizad in praceedings involving water applications for the Mt. Hope Mine Project
that “A situation could exist where water from an over-allocated basin [Diamond Valley] could
be exported to a basin that is under-allocated [Kobeh Valley). . . [and] this would be contrary to
the proper management of the Diamond Vailey Hydrographic Basin's groundwater resource.”’

6. Applications 86149, 86150, and 86151 should be denied because the Applicant provided
incomplete or incorrect information in support of the applications. Applicant’s Exhibit B states
“Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells.” The proposed well sites under Applications 86145 through 18153
{Diamond Valley) are generally located in the mountain block near the Mt Hope Mine's
proposed opan pit. A review of the Hydrogeology and Numaerical Modeling Report dated Agril
2010, prepared by Eureka Moly and referenced in Applicant’s Exhibit B clearly shows that the
geologic materials in this area of the mountain black are too impermeable to yield the guantities
of groundwater to wells as requested by the Applicant. Contrary to Exhibit B, the modeling
repart states that groundwater in the vicinity of the pit will be developed from sumps fed by
water flowing into the pit, not from wells. The Applicant must be required to provide a
camplete and accurate description of the means by which groundwater will be exploited undar
the change applications, Applications must be filed to refiect the true nature of the means of
diverting the water.

Applicant’s Exhibit B further states “The points of diversion are fully set forth in the
Hydrogeology and Numerical Flow Modeling Report dated April, 2010, prepared by Eureka Moly
.. " Review of the report shows that this statemeant is incarrect or misleading. The referenced
model did not incorporate pumping from wells at the proposed points of diversion for
Applications 86149 through 18151. Mare correctly and consistent with how the pit will be
dewatered, modeled groundwater extractions in this ares of the modz! ar2 tied to the
excavation of the opan pit, not wells at the propased locations of the points of diversion for
Applications 86149 through 18151, As set forth in 8 memo fram Meontgomery and Associates to
Pat Rogers entitled Revised: Explanation of the use of drain cells in the local model, Mt. Hope
Project, Eureka County, Nevada, dated March 23, 2010 “Drain cells are used to simulate
groundwater discharge into the open pit during the 33-year excavation period. The drain cells

YRuling 6127, p. 24
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are specified to match the pit excavation over time as defined by a progression of mine-plan pit
shells provided in electronic format by Independent Mining Consultants, Inc. Groundwater
discharge to the drains is representative of groundwater flow into the open pit which will be
removed vis sump pumping. Dewatering wells are nat planned for the pit excavation.”

Furthermore, the applicant is requesting 11,678.18 acre-feet rather than the 11,300 acre-feet
modeled. And the amount of pumping under each well in the model does not match the
amounts applied for under the Applications.

7. Applications 86149, 86150, 85151 seek ta change the manner of use from irrigation at a
consumptive use duty af 2.3 acre feet/acre and Applications 85583, 85588, 85603, and 85604
seek to change the manner of use from irrigation at a consumptive use duty of 2.7 acre
feet/acre. The limitation of the ¢consumptive use duty should be maintained for the Change
Applications with & base irrigation right and onrly on the amount of water actually put to
heneficial use, not on the “paper water.”

8. The Applications should be denied because they are practically identical to applications which
were approved by the State Engineer in Ruling 6127 and then rejactad by the Nevada Suprema
Court in Eureka County et ol. v. The State of Nevada, State Engineer, et al., 131 Nev, Adv. Opn.
84 (Octobar 29, 2015) (hereinafter Supreme Court Opinion) for baing in violation of N.R.S.
533.37042).

S, The Applications should be denied because, as configured, the proposed wells will lead to
groundwater drawdown that will impair undetermined claims of pre-statutory vested rights,

10. Consideration of these Applications must, at a minimum, be postponed to allow the State
Engineer time to call for proofs of vestad claims to be filed in Kobeh, Pine, and Diamond Valleys
and thereby identily ali senjor water rights holders whose rights will or may be impaired to be
includad in a valid process moving forward.

11. These Applications, as part of KVR's averall program to exploit water resources in Kobeh Valley
and Diamond Vallay, should be denied because they do not include any attempt to resolve the
issues identified by the Supreme Court Opinion or the outstanding issues the Supreme Court did
not address but nevertheless chase to reference In its Opinion, which highlights the necessity of
addressing all issues during KVR's subsequent effort 1o secure water rights for s project.?

12. Thase Applications should be denied because they do not include any design changes or water
management changes necessary to avaid conflicts with existing water rights or impairment of
vestad water rights. 1t is unfortunate KVR continues to be intransigent in finding solutions for
water pumping for the Mt Hope Project that Eureka County and other affected water rights
holders can support. Eurcka County has no choice but to protest KVR's Applications that impact
existing rights. Eureka County has protested water right applications by Barrick, Newmont,
American Vanadium Resources, McEwen Mining and others in the past, and many very recently.

? “Because we reverse and remand on this basis, we da not reach the remaining issues raised in these consolidated
appeals.” Supreme Court Opinion, p. 16,
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Eureka County has bean able to withdraw its protests with these entities because thay made
design changes or water management changes necessary to avoid conflicts with existing water
rights and to avoid impairment of vested water rights, This is the first time ta our knowledge a
mining project has pushed forward its water right applications while predicting there will be
impacts and confiicts, and drying up of water rights, but oaly “promising” to fix them at some
time in the future. Eureka County’s reply brief filed with the Nevada Supreme Court (3t page 4}
in the zbove referenced case clearly describes how KVR can move forward in @ manner that
removes conflicts and impairment, and that Eureka County can support: recenfigure the points
of diversion of its praposed wells to eliminate conflicts with existing rights, reduce the size of its
project or improve the project’s watar use efficiency to eliminate the conflicts, and work
cooperatively with senior water rights holders to resolve conflicts. These Applications along
with all the related applications submitted by KVR should be denied becsuse the applicant, KVR,
has failed to reconfigure the points of diversion of its proposed wells to eliminate conflicts with
existing rights, the applicant has not reduced the size of its project or improved the project’s
water use efficiency to eliminate the conflicts, and the applicant has not worked cooperatively
with seniar water rights holders to resolve canflicts.

These Applications should be deniad because sustained large-scale pumping in Kobeh Valley will
impact irrigation and stock watering water right hoiders, impact domestic well owners and
surface water flows. According to the applicant’s graund water model, sustained over-pumping
in Kobeh Vallay will impact irrigation and stock watering water rights, domestic well owners and
surface water rights in Kobeh Valley, Diamond Valley, Pine Valley and other adjacent basins.
The owners of these rights contribute to the long-term economic viability of the greater Eureks
community and such impacts will prove detrimental to the hezlth and weifare of Eureka County.

These Applications should be denied bacause they threaten to conflict with or impair water of
and contributing to Pete Hanson Creek and Henderson Creek. Groundwater modeling studies
by the applicant show more than five feet of drawdown in southern Pine Valley attributable to
the mina's proposed groundwater withdrawals, This drawdown occurs near springs of regional
significance. Some of these springs are located in the headwaters of streams with known
populations of endangered Lahontan Cutthroat Trout, and most of these waters have been fully
adjudicated or have undetermined claims of vested rights. For example, ail waters of and
contributing to Pete Hanson Creek and Henderson Creak have been fully adjudicated. On page 6
of the Pete Hansen and Henderson Cresk Decree, it is made clear "[t]hese proceedings
adjudicste all stream waters tributary to both Pete Hansen Creek and Henderson Creek.
Henderson Creek, the principal east tributary to the drainage basin, transports stream waters
fram the east flank of the Roberts Mountains and the wastern slopes of the Sulphur Springs
Range south of Table Mountain. Several perennial springs situated in the stream system as well
as snow melt waters, contribute to the stream system flow." (Emphasis added.) To date,
modeling and data provided to the State Engineer do nat prove that pumping will not impact
any of the sources contributing to these creeks.
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Thesa Applications must be denied because the proposed use conflicts with or will impair and
interfere with existing rights and pratectable interests in existing domestic wells in Diamond
Valley and will remave water from Diamond Valley in conflict with a recent State Enginser Order
in Diamond Valley prohibiting any new groundwater appropriations in Diamond Valley.
Sustained over pumping in Kobeh Valley is likely to reduce that amount and affect prior existing
municipal water rights heid by Eureka County and the Devils Gata GID that supply the majority
of the population in Diamond Valley. Granting the change applications will cause the basin to be
over pumped to the detriment of the basin, adjacent connected basins, and prior existing water
rights holders,

There is consensus underftow from Kobeh Valley to Diamond Valley does occur. In dispute is the
quantity of interbasio flow. USGS reports suggest that Kobeh Valley may provide underground
flow to Diamond Vallay. However, it is USGS's opinion that data are currently insufficient with
which to determine the amount of inter-basin flow with any level of certainty. Groundwater
modeling by the applicant's consultants suggests pumping in Diamond Valley has & potential to
cause water-level declines in Koheh Valley and the applicant’s model shows drawdown into
Diamond Valley from XVR's project pumping, narth of Whistler Mountain, suggesting a
hydrologic continuum between the two basins, These previous hydrogeologic investigations
and groundwater modeling undertaken by the applicant's cansultzants and entered into evidence
during the prior hearings in support of the mine's groundwater rights applications conciuded
that geologic materials comprising the mountains that separate the Kobeh Valley and Diamond
Valley basins are characterized as relatively impermeable. Consequantly, the groundwater flow
from Kobeh Valley to Diamond Vzlley through the mountains was previously characterized as
trivial. The lacations of some of the points of diversian for these change applications suggest
significant secondary permeability exists in the rocks separating Kobeh and Diamond Valieys,
otherwise there would be little reason to propose constructing wells at these locations. The
most recent iteration of the regional groundwater mode! develaped by the applicant's
consultants shows a region of high hydraulic conductivity in the mountains north of Whistler
Mountain that is likely associated with the development of secondary permeability related to
deformation of the rocks due to faulting. If the proposed points of diversion are based on new
data that support moderate to high values for hydraulic conductivity in the mountains, as
opposed to low hydraulic conductivity, tha impacts of groundwater extractions so close to
Dizmond Valley and in Dismond Valley as proposed need to be specifically assessed. Given the
extent of the daformation of the rocks and multiple episodes of fauiting, it is unlikely that high
secaondary permeability is limited only to one area in the mountains.

in light of the applicant's most recent groundwater model, there are regions of suspected high
hydraulic cenductivity in the mountsins between Diamond Valley and Kobeh Valiey that provide
potential conduits for groundwater flow between the basins. Despite all the posturing by KVR
and its consultants during the hearing process for the applications considered in Ruling 6127
that inter-basin groundwater flow between Kobeh Valley and Diamond Valiey is trivial, the
applicant’s consultants subsequently posited that groundwater pumping in Diamond Valley is a
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fikely cause of water level declines in Well 206T as wel! as declinas in the flow in Nichols Spring.?
If Diamond Valley pumping is a possible cause far water level declines in Kobeh Valley, the
pumping from eastern Kebeh Valley should be expected to affect water levels In Diamond
Valley. Givaen that Diamond Valley has been designated by the State Engineer as a Criticat
Management Area, any capture of inter-basin groundwater flow to Diamond Valley or
drawdown in Diamond Valley interferes with efforts to manage the groundwater resources
there and represents a conflict with existing rights. A recent State Engineer Order in Diamond
Valley disaliows any new groundwater appropriations and any drawdown in Diamond Valley
from Kobeh Vailey should also be disallowed.

17. These Applications should be denied because they include no Monitoring, Management and
Mitigation (3M) Plan developed to the satisfaction of all potentizlly affected parties, including all
undetermined vested water rights clzimants. The Nevada Supreme Court concluded that . . .
aliowing the State Engineer to grant applications conditioned upon develapment of a future 3M
Plan when the resulting appropriations would otherwise conflict with existing rights, could
potentially violate the protestants’ rights to a full and fair hearing on the matter, a rule rooted in
due process. {cite omiited)” See Supreme Court Opinion, p. 15.

The Supreme Court determined the record before the State Engineer shows conflicts with
existing rights will occur as a consequence of KVR's Applications. Consistent with the Supreme
Court's Opinion interpreting NRS 533.370(2) at this time, Eureka County insists that a
Monitoring, Management and Mitigation {3M) Plan be developed to the satisfaction of all
potentially affected parties, including all undetermined vested water rights claimants, before
zny action be taken on the Applications. Because groundwater modeling by the applicant shows
drawdown znd resulting Impacts will persist for decades after the mining project concludes, the
3M Plan must provide a vehicle to ensure mitigation will be fundad in perpetuity, or until thare
is no longer any potential for future impacts.

Any proposed manzgernent, manitoring and mitigation plan to address known and potential
impacts from the applicant’s proposed pumping must be developed with supporting analytical
dzta prior to any approval of the Applicaticns, consistent with the Supreme Court Opinion. A
plan for monitoring and mitigation of potential impacts to water rights holders and threatened
species must include specific, attzinable, realistic, relevant, and time-fixed measures and
acceptable substitute water sources to mitigate these conflicts and adverse impacts. The 3M
Plan must be developed with Eureka County as sn active participant under the provisions of NRS
533.353. The proposed mitigation measures must be clearly defined and demonstrated to have
tha desired effect and have the consensus of tha impacted water rights holders.

18, These Applications should be denied becausa KVR cannot show it has the intantion in good faith
or financial ability to construct the work and apply the water to the intended beneficial use with
rezsonable diligence as raquired by MRS 533370(1){c}. The works necessary to achieve
beneficial use of the water rights are substantial and costly, According to the Applications, the
applicant requires 11,678.17 afa of water rights to operate the Mt. Hope Mine Project. Despite
its purported intentions, KVR by its actions has plainly demonstrated it does not have the

" Technical memotandum prepared by Interllow Hydrology, April 24, 2012,

6
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intention or financial ahility to put the water to beneficial use and the project going forward is
speculative, at best. in late 2007, General Moly's stock was selling at over 512.00 per share.
Today, it s worth about $0.36 per share; a reduction in value of 97%. As of June 28, 2016, the
molybdenum oxide price was $7.71/lb. General Moly's presentation on its website highlights
that “General Moly's 80% ownership NPV breakeven price is $16.82 per pound molybdenum,
and the undiscounted cash flow breakeven price (going forward excluding sunk capital) is $5.35
per pound molybdenum.” Since the ariginal permiis were granted, the proposed project has:

. lost millions of doflars in stock value,

Y reeded to tap into funds reserved for equipment purchases,

. taid off personnel,

’ closed its office in Eureka,

. defarred construction of the water-supply wells, pipelines and other infrastructure
nesded to divert the water, and

. postponad the purchase of equipment essential to putting the water to beneficial
use.

Furtharmaore, General Moly has repeatedly, for multiple years, requested important monitering
required under the Bureau of Land Management's Record of Decisicn be deferred becausa KVR
daes not have sufficient funds to do the prescribed monitoring, much less put the water to
benzficial use, The company’s ability to finance the project and use the water is hampered by
an unrazlistic contract price for their product at a time when worldwide moly prices are low and
they are speculating the price will rise to the point that some entity wilt fund the project.

Eureka County expressed concern the project was speculative as far back as 2006 when it
protested KVR's initial applications for the Mt. Hope project. General Moly's primary backer at
that time has since been convicted of operating a criminat conspiracy, found guilty of murder
and executed. The project has languished for seven years since General Moly's stock value
started its dramatic decline in value. Additionally, KVR applied for and was granted water rights
to irrigate the Bobcat Ranch after the existing irrigation water rights there were abrogated by
the changes in Place of Use, Point of Diversion, and Manner of Use that were the subject of
Ruling 6127. Thesa rights were applied for and granted despite testimony by KVR that they are
“...not in the farming business.” KVR has since proven it was incapable of putting its irrigation
rights to beneficial use this year even though all the wells and pumping equipment at the Bobcat
Ranch are In place. KVR requested and was granted extensions of time despite the State
Enginaer’s assurances to Eureka County no extensions weuld be granted. This failitre to simply
resume irrigation of established fields at the Bobcat Ranch is yet another symptom of KVR's
underlying lack of intent and financial problems showing a fack of intent or financial ability to
put the water to beneficial use,

General Moly has recently received z small infusion of capital from investors, amounting to a
minor fraction of the cost te put the water to beneficial use, This smali investment is coupled to
promises to fund the project if worldwide economic conditions change. Clearly, funding of the
project is based on speculation in the molybdenum market and funding will not be secured
anytime soon based on moly demand and the world economy. How long is the State Engineer
and other potential appropriators of the water resource supposed to wait for such a speculative
ventura to bear fruit?
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The Applications should be denied or consideration of the Applications delayed untii the
Diamond Valley Regional Flow System Study by the USGS, now going through final raview and
expected to be published any day, is complate.

Propagation of the cones of depression from each of the proposed points of diversion must be
adeguately determined, using real data and limited assumptions, prior to consideration of the
Applications. Not all of the proposed points of diversion have been explored. Consaquently,
wall yields and the hydrologic properties of the aguifer near some proposed points of diversion
are purely hypothetical; therefore, impacts associated with pumping of substantial water rights
at the proposed points of divarsion are not known.

In accordance with the Eureka County Code and the Eureka County Master Plan, Eureka County
requires the ability to continue to review all hydrologic data offered in support of the
Applications. The applicant has acknowledgad Eureka County should be involved in the review
of ali hydrologic data offerad in support of its project and Eureka County should be involved in
the development of an effective monlitoring, management and mitigation plan. Section 6.1.3 of
Eureka County's Master Plan states “implementation of this Plan requires that . . . the Board of
Eureka County Commissianars stay involved with analysis and evaluation through all stages of
federal, state and local planning efforts ... (through] review of data for scientific and factual
soundness, plan develcpment, implementation, monitoring, and  evaluation of plan
implementation.” Section 6.2.6, the mining section of the Master Plan, states the County will
“{d]evelop an evaluation program that relies upon and uses all available datz, including, but not
limited to reviewing existing data including hydrological data ...." Eureka County Code 9.060.C
"mandates the use of peer-reviewed science in the assessment of impacis refated to water
resource development.”

These Applications should be denied because they are part of KVR's larger water-resource
exploitation strategy which will affect water rights with a filing/priority date senior to KVR's
Applications, and result in the Kobeh Valley Hydrographic Area becoming over appropriated. In
addition to denying applications that conflict with existing rights, the NSE must deny any
epplications in excess of the basin's perennial vield. There are also many claims of vested water
rights that have been filed with the State Engineer subsequent to the information available in
front of the State Engineer. These include claims of vested water rights for Mud Sgring and
Michols Springs. There are also many claims for vested water rights in the impact area that have
not been filed because the State Engineer has never called for taking of proofs of these claims.
The undetermined claims for vested water rights with 2 priority senior to these KVR Applications
could rasult in the Kobeh Valley Hydrographic Area becoming over appropriated.

. The manner of use of water undar the subjact Applications is by nature of its activity a

temporary use. Becesuse it is & temporary use, any permii granted under these Applications
raust be subject to 2 restriction that at the end of the mining use, the water will revert back to
the source.
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24. The proposad points of diversion for the Applications lie both in Basin 139 (Kobeh Valiey} and in
Basin 153 (Diamond Vafley) while the proposed place of use includes portions of Basin 153,
Basin 139 {Kobeh Valley), and Basin 53 (Pine Vallay); therefore the applications involve a
transfer of groundwater cut of the source basin for use in another basin. As the applications
state, the water will be placed to beneficial use in Dizmond Valley. Compliance with the
requirements of NRS 533.370(8) far interbasin transfers must be met.

25. The proposed place of use described in the Applications is much larger than the ming’s Plan of
Operations project boundary under the Record of Decision with the BLM.

26. The applicant holds notices filed with the BLM associsted with water supply exploration
activities for locations in Diamond Valley, which is over approprizted and over pumped. The
Aotices associated with the water supply exploration activities in Diamond Valley are outside the
Plan of Operations project boundary but within the proposed place of use listed in the
Applications.

27. Any further changes to points of diversion for a proposad future well field must require the filing
of additionzl change applications subject to the same regulatory process as the current
Applications; that is, they must be published in the local newspaper, are subject to protest, and
must meet the statutory requirements for approval.

28. Eureka County recognizes that the custom and culture of mining is part of its history and
appreciates the role mining plays in its local and regional economy. Eureka County welcomas
new opportunity for mining in its communities as long as mine development is not detrimantal
to existing ecaonomic or cultural activity or the enviranment. This protest is aimed at ensuring
that any development of water resources in Kobeh Valley is conducted in full accordance with
Nevada law, the Eureka County Master Plan and related ordinznces, and does not urduly
threaten the health and welfare of Eureka County citizens. Eureka County welcomes dialogue
with the applicant that addresses and resolves Eureka County’s protest points.

29. Eureka County requests the hearing on these Applications be held in Eureka, Nevada to facilitate
sccess by protestants, the watar users in the area and interested citizens.

4543-6918-7124, v. 1
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IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA
FILED

(NTHE MATTER OF APPLICATION NUMBLR 85583 oL @ 1 2016 ‘?ﬁ
FILEDBY KOBEH VALLEY RANCH, LLC AMENDED ]
ON OCTOBER 28 20 15 e T ACE o

Comes now EUREKA COUNTY
e et 1 e tpoeees s o e ?nm:durnpc&nanec(‘pwles:am
whose post office addrass s POS] OFFECE BOX 694 EUREI\A i\EVADA. 89316
Stn:ci Mo or PG Box, City, State and ZIP Code

whose occupation s POLITICAL SUBDIVISION . .. . .. a;«dpotsls the graning
of Application Number 83383 . fledon OCTOBER2S . e s
by KOBEH VALLEY RANCH,LLC, sNevas mied bl company— forte
watersof  UNDERGROUND ~ sitiatedin EUREKA

an urd~rgraund S0UrCe o pane ufssrcam lzkc sprmg or mker source
County, State of Nevada, for the following reasons and on the following grounds, to wit:

PLEASE SEE EXHIBIT "A" ATTACHED HERETO, (RS
B
oo
ool
;", "

THEREFORE the Protestant requests that the application be DENIED

Demed issued 5ub1cct to prior tighls, ete , as the case rmy be

and that an order be entered for such relief as the State Enginesr deems just and pmper
Signed v@” ™ —

s Agent or profesiant
. ICOECHEA CHA IRMAN
k P:mled o ryp»cé nama:, lf ageni

‘ Address POST OFFICE BO\ 694 o
State of Nevada Street Mo, or FO Bax

County of EUREKA

' (am md ZI?C;},&E et e+ een s

Subscribed and swom to before mie on \ R N R (775)237-5262
\ ' o Phore Number
by 1) GOICOECHEA ijgoicoechea@eurckanv.org
E-mail
b t]
TONEM. WRIGHT H
i . Notary Public - State of Nevada |
\ ‘ I‘\] | &/ Aspeintmart Racordxd i Euraka Couny 3
e -.\ AN v X Na: 53245078 « Exrrss Dacemier 20, 2014
o L e e . T i
S:matum of Notary Public chuumd Notary Stamp or Seaf Requirad

-+ $30 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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Exhibit “A"

Eureka County Protest to Application Numbers 86149, 86150, 86151, 85576, 85583, 85588, 85603, and

85804 Filed by Kobeh Valley Ranch, LLC

Applications 86149, 86150, 86151 (and 86152 and 86153) propose to change the Points of Diversion,
Place of Use and Manner of Use of 680,75 acre-feet per year (af/yr), the consumptive-use portion of
1,089,20 affyr of groundwater rights from Diamend Valley, previously appropriated under Permits
57835, 57836, 57833, 57840 and 66062, respectively. The proposed place of use includes mora than
50,000 acres ccoupying portions of the Kobeh Valiey and Diamond Valley Hydrographic Areas.

Application 85576 is for @ new approgriation of water up to 2,000 acre-feet and Applications 85583,
85588, 85603, and 85604 request changes in the Points of Diversion, Place of Use and Manner of Use for
permits 72583, 72584, €4616, and 72585 which water was used for irrigation at the Bobcat Ranch.
These Agpplications purportedly represent corrections or amendments to previous applications filed by
Kobeh Valley Ranch, LLC {“KVR"} in 2015,

1

3

The State Engineer is without authority to consider these applications and any action by the
State Engineer on these applications is uitra vires pending the State Engineer’s and KVR's appeal
before the Nevada Supreme Court in Case No. 70157, entitled Nevada State Enginser vs, Eureka
County. In that appeal, the State Enginser and KVR contend that the District Court erred by
dismissing KVR's applications and parmits previously granted by the State Engineer in Ruling
6127 instead of remanding the applications to the State Engineer. The subject applications seek
water for the same Mt. Hope Mine Project as the applications in Ruling 6127 that the State
Enginzer contends should be remandead to the State Engineer. The State Engineer is without
authority to act on two sets of applications for the same water by the same applicant for tha
same projact. Because any action taken by the State Engineer on these applications is ultrg vires
pending the outcomea of the State Engineer’s appeal, time and resources will be wasted if any
action ts taken on the subject applications.

Applications 85576, 85583, 85588, 856032 and 83604 have not been properly noticed and must
be properly noticed befare the State Engineer can proceed on the apphications. The published
natice for these applications which appeared in the Fureko Sentinel from May 12-lune 2, 2016
indicates that the applications were filed October 28, 2015. The published notice is not of the
applications filed October 28, 2015 but of the “corrected” ar “amended” applications filed April
27, 2016. In some instances the base right sought to be changed and the point of diversion in
tha Aprit 27, 2016 “amended” applications are totally differant than the base right and point of
diversion stated in the original applications. The original applications have long ago bean
published and the protest period over. The State Engineer cannat accept material amendments
to the original applications and publish the amendments as if they were the original
applications. The published notice does not comply with NRS 533.380, Further, NRS 533,355
allows for corrected spplications that do net jase their priority if properily corrected prior to
publication. There is no statutory authority for “corracted” or “amended” applications after the
application has been published and the protest period has run.
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3. All prior protest points made by Eureka County in 2015 on Applications 85576, 85583, 85588,
85603 and 85604 are incorporated by reference.

4. Applications to Change 85583, 85588, 85503 and 85604 must be denied if they request changes
of previous permits abrogated by the change applications that ware the subject of Ruling 6127
and there are no water rights that can be changed under the base permit. Applications to
Change the Point of Diversion, Manner of Use and Flace of Use of a water right can only be filed
if the right to be changead is valid. Once a permit is abrogated, it is no longer in force. If there
are no water rights which can be changed by the current round of Change Applications, they
must be deniad.

5. Applications 86149, 86150, and 86151 should be denied because the State Engineer has
previously recognized in proceedings involving water applications for the Mt. Hope Mina Project
that “A situation could exist whare water from an over-ailocated basin [Diamond Valley] could
be exported to a basin that is under-allecated [Kobeh Valley]. . . [and] this would be contrary to
the proper manzgement of the Diamond Valley Hydrographic Basin's groundwater resource.”’

6. Applications 86149, 86150, and 86151 should be denied because the Applicant provided
incamplete or incorrect information in support of the applications. Applicant’s Exhibit B states
“Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells,” The proposed well sites under Applications 86149 through 18153
{Diamond Vallay) are generally located in the mountain block near the Mt Hope Mine's
proposed open pit. A review of the Hydrogeoliogy and Numerical Modeling Report dated April
2010, prepared by Eureka Moly and referenced in Applicant’s Exhibit B clearly shows that the
geologic materials in this area of the mountain block are too impermeable to yield the quangities
of groundwater to wells as requested by the Applicant. Contrary to Exhibit B, the modeling
repart states that groundwaster in the vicinity of the pit will be developed from sumps fed by
water flowing into the pit, not from wells, The Applicant must be requiced to provide a
complete and accurate description of the mesns by which groundwater will be exploited under
the change applications. Applications must be filed to reflect the trua nature of the mezns of
diverting the water.

Applicant’s Exhibit B further states “The points of diversion are fully set forth in the
Hydrogeclogy and NMumerical Flow Modeling Report dated April, 2010, prepared by Eureka Maly
... Review of the report shows that this statement is incorrect ¢r misleading. The referenced
mode! did not incorporate pumping from wells at the propossd points of diversion for
Applications 86149 through 18151. More correctly and consistent with how the pit will be
dewatered, modeled groundwater extractions in this area of the modal are tied to the
excavation of the cpen pit, not wells at the proposed locations of the points of diversion for
Applications 86149 through 18151, As set forth in & mamo from Montgomary and Assaciztes to
Pat Rogers entitled Revised: Explanation of the use of drain cells in the lacal model, Mt. Hope
Project, Eureka County, Nevada, dated March 23, 2010 “Drain cells are used to simulate
groundwater discharge into the open pit during the 33-year excavation period. The drain cells

! Ruling 6127, p. 24
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are specified to match the pit excavation over fime as dafined by a progression of mine-plan pit
shalls provided in electronic format by Independent Mining Consultants, Inc, Groundwster
discharge to the drains is representative of groundwater flow into the open pit which will be
removed via sump pumping. Dewatering wells are not planned for the pit excavation.”

Furthermore, the applicant is requesting 11,678.18 acre-feet rather than the 11,300 acra-feet
rmodeled. And the amount of pumping under each well in the model does not match tha
amounts applied for under the Applications.

7. Applications 86149, B6150, 86151 seek to change the manner of use from irrigation at a
consumptive use duty of 2.3 acre feet/acre and Applications 85583, 85588, 85603, and 85604
seek to change the mannar of use from irrigation at a consumptive use duty of 2.7 acre
feet/acre. The limitation of the consumptive use duty should be maintained for the Change
Applications with a base irrization right and only on the amount of water actually put to
beneficizl use, not on the “paper water.”

8. The Applications should be denied because they are practically identical to applications which
were appraved by the State Engineer in Ruling 6127 and then rejected by the Nevada Supreme
Court in Eureka County et ol. v. The State of Nevoda, State Engineer, et al., 131 Nev. Adv. Opn.
84 {October 29, 201%) (hereinafter Supreme Court Opinion} for being in violation of N.R.S.
533.370(2).

9. The Applications should be denied because, as configured, the proposed wells will lead to
groundwater drawdown that will impair undetermined claims of pre-statutory vested rights.

10. Consideration of these Applications must, at a minimum, be postponed to allow the State
Engineer time to call for proofs of vested claims to be filed in Kobeh, Pine, and Diamond Vallays
and thereby identify all senior water rights holders whose rights will or may be impalred to be
included in & valid process moving forward,

11. These Applications, as part of KVR’s overall program to exploit water resources in Kobeh Vailey
and Diamond Valley, should be denied becsuse thay do not include any attempt to resolve the
issuas identified by the Supreme Court QOpinion or the outstanding issues the Supreme Court did
not address but nevertheless chose to reference in its Opinion, which highlights the necessity of
addressing all issues during XVR's subsequent effort to secure water rights for its project.?

12. These Applications should be denied bacause they do not include any design changes or water
management changes necessary to avoid conflicts with existing water rights or impairment of
vested water rights. It is unfortunate KVR continues to be intransigent in finding solutions for
water pumping for the Mt. Hope Praject that Eureka County and other affected water rights
holders can support. Eureka County has no choice but to protest KVR's Applications that impact
existing rights. Eureka County has protested water right applications by Barrick, Newmont,
American Vanadium Resources, McEwen Mining and others in the past, and many very recently.

? “Bacause we reverse and remand on this basis, we do not reach the remaining issues raised in these consolidated
appeaals.” Supreme Court Opinion, p. 16.
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Eureka County has been able te withdraw Hs protests with these entities because they made
design changes or water management changes necessary to avoid conflicts with existing water
rights and to avoid impairment of vested water rights. This is the first time to our knowledge a
mining project has pushed forward its water right applications while predicting there will be
impacts and conflicts, and drying up of water rights, but only "promising” to fix tham at soma
time in the future. Eurekz County’s reply brief filed with the Nevada Supreme Court {at page 4)
in the above referenced case clearly describes how KVR can move forward in a manner that
removes conflicts and impairment, and that Fureka County can support: reconfigure the points
of diversian of its proposed wells to eliminate conflicts with existing rights, reduce the size of its
project or improve the project’s water use efficiancy to eliminate the conflicts, and work
coaperatively with senior water rights holders to resolve conflicts. These Applications along
with all the related applications submitted by KVR should be denied because the applicant, KVR,
has fatled to reconfigure the points of divarsion of its propesed wells to eliminate conflicts with
existing rights, the applicant has not reduced the size of its project or improved the project’s
water use efficiency to eliminate the conflicts, and the applcant has not worked cooperatively
with senior water rights holders to resolve conflicts.

These Applications shouid ba denied because sustained large-scale pumping in Kobeh Valley will
impact irrigation and stock watering water right holders, impact dermestic well owners and
surface water flows. According to the applicant’s ground water model, sustained over-pumping
in Kobeh Valley will impact ircigation and stock watering water rights, domestic well owners and
surface water rights in Kabeh Valley, Diamond Valley, Pine Valley and other adjacent basins.
The awners of these rights contribute to the long-term economic viability of the greater Eureka
corvnunity and such impacts will prove detrimental to the health and welfare of Eureka County.

. These Applications should be denied because they threaten to conflict with or impair water of

and contributing to Pate Hanson Creek and Henderson Cresk. Groundwater madeling studies
by the appticant show more than five feet of drawdown in southern Pine Valley attributable to
the ming's proposed groundwater withdrawals. This drawdown occurs near springs of regional
significance. Some of these springs are located in the headwaters of streams with known
populations of endzngered Lahontan Cutthroat Trout, and most of these waters have been fully
adjudicated or have undetermined claims of vested rights. For example, all waters of and
contributing te Pete Hanson Craek and Henderson Creek hava been fully adjudicated. On page 6
of the Pete Hansen and Henderson Creek Decree, it is made clear "{tihese proceedings
adjudicate all stream waters tributary to both Pete Hansen Creek and Hendsrson Creek.
Henderson Creek, the principal east tributary to the drainage basin, transports strearmn waters
from the east flank of the Roberts Mountains and the wastern slopes of the Sulphur Springs
Range seuth of Table Mountain, Savaral perennial springs situated in the stream system as well
as snow melt waters, contribute to the stream system flow." (Emphasis added.) To date,
modeling and data provided to the State Enginaer do not prove that pumping will not impact
any of the sources contributing to these creeks.
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15. Thase Applications must be denied because the proposed use conilicts with or will impair and
interfere with existing rights and pratectable interests in existing domestic wells in Diamand
Valizy and will remove water from Diamond Valley in conflict with 3 recent State Engineer Order
in Diamond Valley prohibiting any new groundwater appropriations in Diamond Valley.
Sustained over pumping in Koheh Vallay is likely to reduce that amount and affect prior existing
municipal water rights held by Eureka County and the Davils Gate GID that supply the majority
of the population in Diamend Vallay. Granting the change applications will cause the basin to be
over pumped to the detriment of the basin, adjacent connected basins, and prior existing water
rights holders.

16. There is consensus underflow from Kobah Valley to Diamand Valley does occur. Indispute is the
quantity of interbasin flow. USGS reports suggest that Kobeh Valley may provide underground
flow to Diamaond Valley. However, It is USGS's opinion that data are currently insufficient with
which to determine the amount of inter-basin flow with any level of certainty. Groundwater
modeling by the applicant's consultants suggests pumping in Diamond Valley has a potential to
cause water-level declines in Kobeh Valley and the applicant’s model shows drawdown into
Diamond Valley from KVR's project pumping, north of Whistler Mountain, suggesting a
nydrologic continuum between the two basins. These previous hydrogeologic investigations
and groundwater modeling undertaken by the applicant's consultants and entered into evidence
during the prior hearings in support of the mine's groundwater rights applications conciuded
that geologic materials comprising the mountains that separate the Kobeh Valley and Diamond
Valley basins are characterized as refatively impermeable. Consequently, the groundwater flow
from Kobeh Valley to Diamond Valley through the mountains was previously characterized as
trivial. The locations of some of the points of diversion for these change applications suggest
significant secondary permeability exists in the rocks separating Kobeh and Diamond Valleys,
otherwise there would be little reason to propose canstructing wells at these Jocations. Tha
most recent iteration of the regional groundwater model developed by the applicant’s
consultants shows a region of high hydraulic conductivity in the mountains north of Whistler
Meuntain that is likely associated with the development of secondary permeability related to
deformation of the rocks due to faulting. |f the proposed points of diversion are based on new
data that support moderate to high values for hydraulic conductivity in the mountains, as
cpposed to low hydraulic conductivity, the impacts of groundwater extractions so close to
Diamond Valley and in Diamond Valley as proposed nezed to be specifically assessed. Given the
extent of the deformation of the rocks and multiple episodes of faulting, it is unlikely that high
secaondary permeability is limited only to one area in the mountains.

In fight of the applicant's most recent groundwater model, there are regions of suspected high
hydraulic conductivity in the mountains between Diamond Valley and Kobeh Valley that provide
potential conduits for groundwater flow between the basins. Despite all the posturing by KVR
and its consultants during the hearing process for the applications considered in Ruling 6127
that inter-basin groundwater flow between Kobeh Valley and Diamond Valley is trivial, the
applicant's consultants subsequently posited that groundwater pumping in Diamond Valley is a
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18.

likely cause of water leve! declines in Well 206T as well as declines in the flow in Nichols Spring.®
I Diamond Valley pumping is a possible cause for water level daclines in Kobeh Valiay, the
pumping from eastern Kobeh Valley should be expected to affect water levels in Diamond
Valley. Given that Diamond Valiey has been designated by the State Engineer as 2 Critical
Managemeant Area, any capture of inter-basin groundwater flow to Diamond Valley or
drawdown in Dizmond Valley interferes with efforts tc manage the groundwater resources
there and represents a confiict with existing rights. A recent State Engineer Grder in Dizmond
Valley disailows any new groundwater appropriations and any drawdown in Diamond Vailey
from Kobeh Valley should also be disallowed.

These Apptications should be denied because they include no Monitaring, Management and
Mitigation {3M} Plan developed to the satisfaction of zif potentially affected parties, including all
undatermined vested water rights claimants. The Nevada Supreme Court concluded that ™. ..
allowing the State Englneer to grant applications conditionad upon development of & future 3M
Plan when the resulting appropriations would otherwise conflict with existing rights, could
potentially violate the protestants’ rights to a full and fair hearing on the matter, a rule roated in
due process. {cite omitted)” See Supreme Court Gpinion, p. 15.

The Supreme Court determined the record bhefore the State Engineer shows conflicts with
existing rights will occur as a conseguence of KVR's Applications. Consistent with the Suprems
Court’s Opinion interpreting NRS 533.370(2) at this time, Eureka County insists thai a
Manitoring, Management and Mitigation (3M)} Plan be developed tc the satisfaction of all
patentially affectad parties, including all undetermined vested water rights clzimants, before
any action be taken on the Applications. Because groundwater modeling by the sppiicant shows
drawdown and resulting impacts will persist for decades after the mining project conciudes, the
3M Plan must provide a vehicle to ensure mitization will be funded in perpetuity, or until there
is no tonger any potential for future impacts,

Any proposed management, monitoring and mitigaticn plan to address known and potential
impacts from the applicant's proposed pumping must be developed with supporting analytical
data prior to any approval of the Applications, consistent with the Supreme Court Cpinion. A
plan for monitoring and mitigation of potential impacts to water rights holders and threatened
species must include specific, attainable, realistic, relevant, and time-fixed measures and
acceptable substitute water sources to mitigate these conflicts and adverse impacts. The 3M
Plan must be developed with Eureka County as an active participant under the provisions of NRS
533,353, The proposad mitigation measuras must be clearly defined and demanstrated to have
the desired effect and have the consensus of the impacted water rights holders.

These Applications should be denied becausa KVR cannot show it has the intention in good faith
or financizal ability to construct the werk and apply the water to the intended beneficial use with
reasonabla diligence as required by NRS 533.370(1j{c). The works necessary to achieve
beneficial use of the water rights are substantial and costly. According to the Applications, the
applicant requires 11,678.17 afa of water rights to operate the Mt. Hope Mine Project. Despite
its purported intentions, KVR by its actions has plainly demonstrated it does not have the

* Technical memorandum prepared by Interflow Hydrology, April 24, 2012.
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intention or financial ability to put the water to beneficial use and the project going forward is
speculative, at bast. In late 2007, General Moly's stock was salling at over $12.00 per share.
Today, it is worth about $0.36 per share; a reduction in value of 97%. As of June 28, 2016, the
molybdenum oxide price was $7.73/lb. General Moly's presentation on its website highlights
th_at “General Moly’s 80% ownership NPV breakeven price is $10.82 per pound molybdenum,
and the undiscounted cash flow breakeven price {going forward excluding sunk capital} is $9.35
per pound molybdenum.” Since the original permits ware granted, the proposed project has:

. lost millions of dollars in stock value,

. needed tc tap into funds reserved for equipment purchasss,

. l2id off personnei,

. closed its office in Eureka,

* deferred construction of the water-supply wells, pipelines and other infrastructure
needed to divert the water, and

. postponed the purchase of equipment essential to putting the waier to beneficis!
use.

Furthermore, General Moly has repeatedly, for multiple years, requested important monitoring
required under the Bureau of Land Management's Record of Decision be deferred because KVR
does not have sufficient funds to do the prescribed monitoring, much less put the water to
beneficial use. The campany's ability to finance the project and use the water is hampered by
an unrealistic contract price for their product at a time when worldwide moly prices are low and
they are speculating the price will rise to the point that some entity will fund the project.

Eureka County expressed concern the project was speculative as far back as 2006 when it
protested KVR's initial epplications for the M1, Hope preject. General Moly's primary backer at
that time has since been convicted of oparating a criminal conspiracy, found guilty of murder
and executed. The project has languishad for seven years since General Moly's stock value
started its dramatic decline in value. Additionally, KVR applied for and was granted water rights
to irrigate the Bobceat Ranch after the existing irrigation water rights there were abrogated by
the changes in Place of Use, Point of Divarsion, and Mannar of Use that were the subject of
Ruling 6127, These rights were applied for and granted daspite testimony by KVR that they are
“.. . notin the farming business.,” KVR has since proven it was Incapable of putting its irrigation
rights to beneficial use this year even though all the welis and pumping equipment at the Bobcat
Ranch are in place. KVR requested and was granted extensions of time despite the State
Engineer’s assurances to Eureka County no extensions would be granted. This failure to simply
resume irrigation of established fields at the Babcat Ranch is yet another symptom of KVR's
underlying lack of intent and financial problems showing a lack of intent or financial ability to
put the water to beneficial use.

Gengral Moly has recently received a small infusion of capital fram investors, amounting to a
minar fraction of the cost to put the water to beneficial use. This smzll investment is coupled to
promises to fund tha project if worldwide economic conditions change. Clearly, funding of the
projact is based on speculation in the molybdenum market and funding will not be secured
anytime soon based on moly demand and the world economy, How fong is the State Engineer
and other potential appropriators of the water resource supposed to wait for such a speculative
venture to bear fruit?
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22

23,

The Apglications should be denied or consideration of the Applications delayed until the
Diamond Valley Regional Flow System Study by the USGS, now going through final review and
expected to be published any day, is complate,

Propagation of the cones of dapression fram each of the proposed points of diversion must be
adequately determinad, using real data and limited assumptions, prior to consideration of the
Applications. Not all of the proposed points of diversion have been explared. Consequantly,
well yields and the hydrologic properties of the aguifer near some proposed points of diversion
are purely hypothetical; therefore, impacts associated with pumping of substantial water rights
at the proposed points of diversion are not known.

In accordance with the Eureka County Code and the Eureka County Master Pian, Eureka County
reguires the ability to continue to review all hydrologic data offered in support of tha
Applications. The applicant has acknowledged Eureka County should be involved in the review
of ali hydrologic dats offered in support of its project and Eureka County should be invalved in
the davelopment of an effective monitoring, management and mitigation plan. Section 6,1.3 of
Eureka County's Master Plan states "implementation of this Plan requires that . . . the Board of
Eureka County Commissioners stay involved with analysis and evaluation through all stages of
federal, state and local planning efforts ... [through] review of data for scientific and factual
soundness, plan development, implementation, monitoring, and evaluation of plan
implementation.” Section 6.2.6, the mining section of the Master Plan, states the County will
"[dlevelop an evaluation program that relies upon and uses all available dats, including, but not
limited to reviewing existing data including hydrological data ...." Eureka County Code 2.060.C
"mandates the use of peer-reviewed science in the assessment of impacts related to water
resource development.”

These Applicatians should be denied hecause they are part of KVR's larger water-resource
exploitation strategy which will affect water rights with a filing/priority date senior to KVR's
Applications, and result in the Kobeh Valley Hydrographic Area becoming over appropriated. In
addition to denying applications that cenflict with existing rights, the NSE must deny any
applications in excess of the basin’s perennial yield. There are also many claims of vested water
rights that have been filed with the State Engineer subsequent to the information available in
front of the State Engineer. These includa claims of vested water rights for Mud Spring and
Nichols Springs. There are also many claims for vested water rights in the Impact area that have
not been filed because the State Engineer has never called for taking of proofs of these claims.
Tha undeterminad claims for vested water rights with a priority senior to thase KVR Applications
could result in the Kobeh Valley Hydrographic Area becoming over appropriated.

The manner of use of water under the subject Applications is by nature of its activity a
temporary use. Because it is a temparary use, any permit granted under these Applications
must be subject to a restriction that at the end of the mining use, the water will revert back to
the source.
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24, The proposed points of diversion for the Applications lie both in Basin 139 (Kobeh Valiey) and in
Basin 153 (Diamond Valley) while the proposed place of use includes portions of Basin 153,
Basin 139 (Kobeh Valley), and Basin 53 (Pina Valley); therefore the applications invoive a
transfer of groundwater out of the source basin for use in another basin. As the applications
state, the water will be placed to beneficial use in Diamond Valley. Compliance with the
requirements of NRS 533.370(8) for interbasin transfers must be met.

25, The proposed place of use deseribed in the Applications is much larger than the mine's Plan of
Operations project boundary under the Record of Decision with the BLM,

26. The applicant holds notices filed with the BLM assceiated with water supply exploration
activities for locations in Diamond Valiey, which is over appropriated and over pumped. The
notices associated with the water supply exploration activities in Diamond Valley are cutside the
Plan of Qperations project boundary but within the proposed place of use listed in the
Applications.

27. Any further changes to points of diversion for a proposed future well field must require the filing
of additional change appiications subject to the same regulatory process as the current
Applications; that is, they must be published in the local nawspaper, are subject to protest, and
must meet the statutory requirements for approval.

23. Eureka County recognizes that the custom and culture of mining is part of its history and
appreciates the role mining plays in its local and regional economy. Eureka County welcomes
new opportunity for mining in its communities as long as mine development is not detrimental
to existing economic or cultural activity or the environment. This protest is aimed at ensuring
that any davelopment of water resources in Kobeh Vallay is conducted in full accordance with
Nevada law, the Eureka County Master Plan and related ordinances, and does not unduly
threaten the health and welfare of Eureka County citizens, Eureka County welcomes dislogue
with the applicant that addresses and resolves Eureka Caunty's protest points.

29. Eureka County requests the hearing on these Applications be held in Eureka, Nevada to facilitate
access by protestants, the water users in the area and interested citizens.

4843-5918-7124, v. 1
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IN THE OFFICE O’fHE STATE ENGINEER OF THE STATE OF NEVADA
FILED

IN THE MATTER OF APPLICATION NUMBER 85588 21 20
/  KOBEH VALLEY RANCH, AMENDED JUL

FILEDBY KOBEHVALLEYRANCH.ULC PRoTaer

ox ..., OCTOBER2S ,20 15 S

Comesnow EUREKA COUNTY

Prznedurt)pcd na'nc of protastant
whose post office address is PDS’IOFFICE BOX 694 EUREI\A P\EVAD—‘\ 89316 _
Strest No or PO Box, City, State and ZIP Code T

whose accupation i POLITICAL SUBDIV!S;E)E ““““ ‘ o and protests the granting
of Application Number 83388 Jiledon OCTOBER 28 @ s e 2015
by KOBEH VALLEY RANCH,LLC,aNevadalimied ity company —— foruhe
watersof  UNDERGROUND | ... siwatedin EUREKA =

an urderground smm: of namz afstr*.m, lakc sprmg or oli"ca I

County, State of Nevada, for the following reasons and on the following grounds, to wit:

BLEASE SEE EXHIBIT"A" ATTACHED HERETOQ,

N - N
; ]
i 2
§

THEREFORE the Protestant raquests that the application be

Denied, issued subject to pri{)r raghtstgta_ zu lr?c cw: rnay bc. .

and that an order be entered for such relief as the State Engineer deems just and proplj@ - - L

/ Agent aé_gm{smn
. iCOECHEA CHMRM-’&N

Prmied of t}ped nasne zt aaem '

Address  POST OFFICE BOX 694

StalcofNevads Street No, of PO Box
County of EUREKA EUREB.A NV 893]6 )
- o e i G
Subscried end sworm 1o before me on Ak\ O SR  (775)237-5262
N e G
by JJ GOICOECHEA J figoicoechea@eurekanv.org ’
E-rnail

TONT M, WRIGHT ;
piolary Public - State of Navada i
e/ Acpeintmart Recordad in Burls Courly |
Ko 34078 - E;ms Setamsat 2, ?.18 ’
tary Stamp or Seal Reqmrcd

fro cr Ly '“\\" \.‘

‘\’\3 Latas b \ B .
Signatdre of Notary Public,Required

“+ 530 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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Exhibit A"

Eureka County Protest to Application Numbers 86149, 86150, 86151, 85576, 85583, 85538, 85603, and

85604 Filad by Kobeh Valley Ranch, LLC

Applications 86145, 86150, 86151 {and 86152 and 86153] propose ta change the Points of Diversion,
Place of Use and Manner of Use of 680.75 zcre-feet per year {affyr), the consumptive-use portion of
1,088.26C affyr of groundwater rights from Diamond Valley, previously appropriated under Permits
57835, 57836, 57839, 57840 and 66062, respectively. The proposed place of use includes more than
80,000 acres oceupying portions of the Kobeh Valley and Diamond Valley Hydrographic Areas.

Application 85576 is for a new appropriation of water up to 2,000 acre-feet and Applications 85583,
B5588, 85603, and 85604 request changas in the Points of Diversion, Place of Use and Mannear of Use for
permits 72583, 72584, 64615, and 72585 which water was used for frrigation at the Bobcat Ranch.
Thase Applications purportedly represent corrections or amendments to previous applications filed by
Kobeh Valley Ranch, LLC {"KVR"}in 2015.

1L

The State Engineer is without authority to consider these applicetions and any action by the
State Engineer on these applications is witra vires panding the State Enginzer's and KVR's appeal
before the Nevada Supreme Courtin Case No. 70157, entitled Nevada State Engineer vs. Eureka
County. In that appeal, the State Engineer and KVR contend that the District Court erred by
dismissing KVR’s applications and permits previously granted by the State Engineer in Ruling
6127 instead of remanding the applications to the State Engineer. The subject applications seek
water for the same Mt. Hope Mine Project as the appfications in Ruling 6127 that the State
Engineer contends should be remanded to the State Engineer. The State Engineer is without
authority to act on two sets of applications for the same water by the same applicant for the
same project. Because any action faken by the State Engineer on these applications is uitra vires
pending the outcome of the State Engineer’s appeal, time and rasources will be wasted if any
action is taken on the subject applications.

Applications 85576, 85583, 85588, 85603 and 83604 have nat been properly naticed and must
he properly noticed before the State Engineer can proceed on the applications. The published

notice for these applications which appeared in the Eureka Sentine! from May 12-June 2, 2016-

indicates that the applications were filed October 28, 2015. The publishad natice is not of the
applications filed Cctober 28, 2015 but of the “corrected” or “amended” applications filed April
27, 2016. In some instances the base right sought 1o be changed and the point of diversion in
the April 27, 2016 "amended” applications are totally different than the base right and point of
diversion stated in the original applications. The original applications have long ago been
published and the protest period over. The State Engineer cannot accept material amendmants
to the original applications and publish the amendments as if they were the original
zpplicaticns. The published notice doss not comply with NRS 533.360. Further, NRS 533.355
allows for corrected applications that do not lose their priority if properly corrected prior to
publication. There is no statutory authority for “corrected” or “amended” applications after the
application has been publishad and the protest period has run,
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3. All prior protest points made by Eureka County in 2015 on Applications 83576, 85583, 85588,
85603 and 85604 are incorporated by reference.

I

Applications to Change 85583, 85588, 85603 and 85604 must ba denied if they request changes
of previous permits abrogated by the change applications that were the subject of Ruling 6127
and there are no water rights that can be changed under the base permit. Applications to
Change the Point of Diversion, Manner of Use and Place of Use of a water right can only be filed
if the right to be changed is valid. Once a permit is abrogated, it is no longer in force. If there
are no water rights which can be changed by the current round of Change Applications, they
must be denied.

5. Applications 86149, 86150, and 86151 should be denied because the State Engineer has
previously recognized in proceedings involving water applications for the Mt. Hope Mine Project
that “A situation could exist where water from zn over-allecated basin [Diamond Valley] coutd
be exportad to 2 basin that is under-allocated [Kebeh Valleyl. . . [and] this would be contrary to
the proper management of the Diamend Valley Hydrographic Basin's groundwater resource.”’

6. Applications 86149, 86150, and B6151 should be denied because the Applicant providaed
incomplete or incorrect information in support of the applications. Applicant’s Exhibit B states
“Groundwater will be developad from the Diamond Valley Groundwater Basin, through a series
of production wells.” The proposed well sites under Applications 86149 through 18153
(Diamond Valiey) are generally located in the mountain block near the Mt Hope Mina's
proposed open pit. A review of the Hydrogealogy and Numerical Modeling Report dated April
2010, prepared by Eureks Moly and referenced in Applicant’s Exhibit B clearly shows that the
geologic materials in this area of the mountain block are too impermeable to yieid the quantities
of graundwater to wells as requested by the Applicant. Contrary to Exhibit B, the modeling
report states that groundwater ir the vicinity of the pit will be developed from sumps fed by
watar flowing into the pit, not from wells. The Applicant must be required to provide a
complete and accurate description of the means by which groundwater will be exploited under
the change applications. Applications must be filed to reflect the true nature of the means of
diverting the water.

Applicant’s Exhibit B further states “The points of diversion are fully set forth in the
Hydrageolagy and Numerical Flow Modeling Report dated April, 2010, prepared by Eureka Moly
.. . Review of the report shows that this statement is incorrect or misieading. The referenced
modef did not incorporate pumpling from wells at the proposed paints of diversion for
Applications 86149 through 18151. More correctly and consistent with how the pit will be
dewatered, madeled groundwater extractions in this area of the model are tied to the
excavation of the open pit, not wells at the proposed locations of the points of diversion for
Applications 86149 through 18151. As set forth in a memo from Montgomery and Associates to
Pat Rogers entitled Revised: Explanation of the use of drain cells in the local medel, Mt. Hope
Project, Eureka County, Nevads, dated March 23, 2010 “Drain celis are used to simuiate
groundwater discharge into the open pit during the 33-year excavation period. The drain cells

'Ruling 6127, p. 24
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are specified to match the pit excavation over time as defined by & progression of mine-plan pit
shells provided in electronic format by Independent Mining Consultants, Inc. Groundwater
discharge to the drains is represaentative of groundwater flow into the open pit which will be
removed via sump pumping. Dewsatering wells are not planned for the pit excavation.”

Furthermore, the applicant is requesting 11,678.18 acre-feet rather than the 11,300 zcre-feet
modeled. And the amount of pumping under each well in the mode! does not match the
amounts applied for under the Applications.

7. Applications 26145, 86150, 86151 seek to change the manner of use from lerrigation at a
consumptive use duty of 2.3 acre feet/acre and Applications 85583, 83588, 85603, and 85604
seek to change the manner of use from irrigation at a consumptive use duty of 2.7 acre
feet/acre. The limitation of the consumptive use duty should be maintained for the Change
Applications with a base irrigation right and only on the amount of water actually put to
beneficial use, not on the “paper water”

8. The Applications should be denied because thay are practically identical to applications which
were approvad by the 5tate Engineer in Ruling 6127 and then rejected by the Nevada Suprems
Court in Eureka County et al. v. The State of Nevada, State Engineer, et al., 131 Nev. Adv, Opn,
84 {October 29, 2015} {hereinafter Supreme Court Opinion} for being in violation of N.R.S.
533.370{2].

9. The Applications should be denied because, as configured, the proposed wells will lead to
greundwater drawdown that will impair undetermined claims of pre-statutory vested rights.

19, Consideration of these Applications must, at a minimurn, be postponed to allow the State
Enginzer time ta call for proofs of vested claims to ba filed in Kobeh, Pine, and Diamond Valleys
and theraby identify all senior water rights holders whose rights will or may be impaired to be
included in a valid process moving forward.

11. These Applications, as part of KVR's overall program to exploit water resourcas in Kobeh Valley
and Diamend Valley, should be denied because they do not include any attempt to resolve the
issues identified by the Supreme Court Opinion or the cutstanding issues the Supreme Court did
not address but nevertheless chasa to reference in its Qpinion, which highlights the necessity of
addressing all issues during KVR's subsequent effort to secure water rights for its project.’

12. These Applications should he denied because they do not include any design changes or water
management changes necessary to avaid conflicts with existing water rights or impairment of
vested water rights, It is unfortunate KVR continues to be intransigent in finding solutions for
water pumping for the Mt. Hope Project that Eureka County and other affected wster rights
hotdars can support. Eureka County has no choice but to protest KVR's Applications that impact
existing rights. Eureka County has protested water right applications by Barrick, Newmont,
American Vanadium Resources, McEwen Mining and others in the past, and many very recently.

Because we revarse and remand on this basis, we do not reach the remaining issues raised in these consolidated
apgeals.” Supreme Court Opinian, p. 16.
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Eureka County has been able to withdraw its protests with thase entities because they mada
design changes or water management changes necessary to avoid conflicts with existing water
rights and to avoid impairment of vested water rights. This is the first time to our knowledge a
mining project has pushed forward its water right applications while predicting there will be
impacts and conflicts, and drying up of water rights, but only “promising” to fix them at some
time in the future. Eureka County’s reply brief filed with the Nevada Suprame Court (at page 4)
in the above referenced case clearly describes how KVR can move forward in @ manner that
removes conflicts and impairment, and that Eureka County can support: reconfigure the points
of diversion of its proposed wells to eliminate conflicts with existing rights, reduce the size of its
project or improve the project’s water use efficiency to eliminate the conflicts, and work
caoperatively with senior water rights holders to resolve conflicts,  These Applications along
with afl the related applications submitted by KVR shauld be denied because the applicant, KVR,
has failed to reconfigure the points of diversion of its proposed wells to eliminate conflicts with
existing rights, the applicant has not reduced the size of its project or improved the project’s
water use efficiency to eliminate the confiicts, and the applicant has not worked cooperatively
with senior water rights holders to resolve conflicts.

These Applications should be denied because sustained large-scale pumping in Kobeh Valley will
impact irrigation and stock watering water right holders, impact domestic well owners and
surface water flows. According to the applicant’s ground water model, sustained over-pumping
in Kobeh valley will impact ircigation and stock watering water rights, domestic well owners and
surface water rights in Kobeh Valley, Diamand Valley, Pine Vailey and other adjacent basing.
The ownars af these rights contribute to the long-term economic viability of the greater Eureka
community and such impacts will prave detrimantal to the health and welfare of Eureka County.

These Applications shauld be denied because they threaten ta conflict with or impair water of
and contributing to Pete Hansan Creek and Henderson Creek. Groundwater modeling studies
by the applicant show more than five feet of drawdown in southern Pine Valiey attributable to
the mine's proposed groundwater withdrawals. This drawdown occurs near springs of regional
significance. Some of these springs are located in the headwaters of streams with known
populations of endangered Lahontan Cutthroat Traut, and most of these waters have been fully
adjudicated or have undetermined claims of vested rights, For exarnple, all waters of and
contribuzting to Pete Hanson Cresk and Henderson Creak have been fully adivdicated. On page 6
of the Pete Hansen and Henderson Creek Decres, it is made clear "[tlhese proceedings
adjudicate ali stream waters tributary to both Pete Hansen Creek and Henderson Craek,
Henderson Creek, the principal east tributary to the drainage basin, transports stream waters
from the east flank of the Roberts Mountains and the western slopes of the Sulphur Springs
Range south of Table Mauntain. Several perennial springs situated in the stream system as well
as snow melt waters, contribute to the stream system flow." (Emphasis added.) To date,
modzling and data provided to the State Enginser do not prove that pumping wili not impact
any of the sources contributing to these creeks.
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15. These Applications must be denied because the proposad use conflicts with or will impair and
interfere with existing rights and protectable interests in existing domestic wells in Diamond
Valley and will remove water from Diamond Valley in conflict with a recent State Engineer Order
in Diamond Valley prohibiting any new groundwater sppropriations in Diamond Valley.
Sustained over pumping in Kebeh Valley is likely to reduce that amount and affect prior existing
municipal water rights held by Eureka County and the Devils Gate GID that supply the majority
of the population in Diamond Valizy., Granting the change applications will cause the basin to be
over purnped to the detriment of the basin, adjacent connected basins, and prior existing water
rights haldars.

16, There is consensus underflow from Kobeh Valley to Diamond Valley does accur. In dispute is the
quantity of interbasin fiow. USGS reports suggest that Kobeh Valley may provide underground
flow to Diamand Valley. However, it is USGS's apinion that data are currently insufficient with
which to determine the amount of inter-basin flow with any lavel of certainty. Groundwatar
modeling by the applicant's consultants suggests pumping in Diamond Valley has a potential to
cause water-level declines in Kobah Vailey and the applicant’s maodel shows drawdown into
Diamond Valley from KVR's project pumping, north of Whistier Mountain, suggesting a
hydrelogic continuum between the two basins. These previous hydrogeologic investigations
and groundwater modeling undertaken by the applicant's consultants and entered into evidence
during the prior hearings in support of the mine's groundwater rights applications concluded
that geologic materials comprising the mountains that separate the Kobeh Valley and Diamond
Valiey basins are characterized as relatively impermeable. Consequently, the groundwater flow
from Kobeh Valley to Diamond Valley through the maountains was previously characterized as
trivial. The logations of some of the peints of diversion for these change applications suggest
significant secondary permeability exists in the rocks separating Kobeh and Diamond Valleys,
otherwise thare would be little reason to propose constructing wells at these locations, The
most recent jteration of the regional groundwater model developed by the applicant’s
consultants shows a region of high hydraulic conductivity in the mountains north of Whistler
Mountain that is likely associated with the development of secondary permeability related to
deformation of the rocks due to faulting. if the proposed points of diversion are based on naw
data that support moderate to high values for hydraulic conductivity in the mountains, as
opposed to low hydraulic conductivity, the impacts of groundwater extractions so close to
Diamond Valley and in Dlamond Valley as proposed naed to be specifically assessed. Given the
extent of the deformation of the rocks and multiple episodas of faulting, it is unfikely that high
secondary permeability is limited only to one arez in the mountains.

In light of the applicant’s most recent groundwater modal, there are regions of suspectad high
hydraulic conductivity in the mountzains batwean Diamond Valley and Kobeh Valley that pravide
potential conduits for groundwater flow betwean the basins. Despite ail the posturing by KVR
and its consultants during the hearing process for the applications considered in Ruling 6127
that inter-basin groundwater flow between Kobeh Valley and Diamond Valiey is trivial, the
applicant’s consultants subsequently posited that groundwater pumping in Diamond Valley is a
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likely cause of water level declines in Well 206T as well as declines in the flow in Nichols Spring.®
If Diamond Valiey pumping is a possible cause for water level declines in Kobeh Valley, the
pumping from eastern Kobeh Valley should be expected to affect water levels in Dizmond
Vallzy, Given that Diamond Valiey has been designated by the State Engineer a3s a Critical
Management Area, any capture of inter-basin groundwater flow to Diamond Valley or
drawdown in Diarmond Valley interferes with efforts to manage the groundwater resources
there and represants a conflict with existing rights. A recent State Engineer Order in Diamond
Valley disallows any new groundwater appropriations and any drawdown in Diamond Valley
from Kabeh Valley should also be disallowed.

17. These Applications should be denied baczuse they include no Monitoring, Management and
Mitigation {3M) Plan developed ta the satisfaction of alf potentially affected parties, including all
undetermined vested water rights clzimants. The Nevada Supreme Court concluded that “. . .
allowing the State Engineer to grant applications conditioned upen devalepment of a future 3M
Plan when the resulting appropriations would otherwize conflict with existing rights, could
potentially violate the protestants’ rights to a full and fair hearing on the matter, a rule rooted in
due process. [cite omitted}” See Supreme Court Opinion, p. 15.

The Supreme Court determined the record before the State Engineer shows confiicts with
existing rights will occur a3 a consequence of KVR's Applications. Consistent with the Supreme
Court’s Opinion interpreting NRS 533.370{2} at this time, Eureka County insists that a
Monitering, Management and Mitigation (3M) Plan be developed 1o the satisfaction of all
potentiaily affected parties, including all undetermined vested water rights claimants, before
any action be taken on the Applications, Because groundwater madeling by the applicant shows
drawdown and resulting impacts will persist for decades after the mining project concludes, the
3M Plan must provide a vehicle to ensure mitigation will be funded in perpetuity, or until thare
is no longer any potential for future impacts.

Any proposed management, monitoring and mitigation plan to address known and potential
impacts from the applicant's proposad pumping must be developed with supporting anaiytical
data prior ta any approval of the Applications, consistent with the Supreme Court Opinion. A
plan far monitoring and mitigation of potential impacts to water rights holders and threatened
species must include specific, attainable, realistic, relevant, and time-fixed measures and
acceptable substitute water sources to mitigate these conflicts and adverse impacts. The 3M
Plan must be develaped with Eureka County as an active participant under the provisions of NRS
533.333. The propased mitigation measures must be clearly defined and demanstrated to have
the desired effect and have the consensus of the impacted water rights holders.

18. These Applications should be denied because KVR cannot shaw it has the intention ir good faith
or financial ability to construct the waork and apply the water to the intended beneficial use with
reasonable diligence a5 required by NRS 533.370{(1}c}. The works necessary to achieve
beneficial use of the water rights are substantial and costly. According to the Applications, the
applicant requiras 11,678.17 afa of water rights to operate the Mt. Hope Mine Project. Despite
its purported intentions, KVR by its actions has plainly demaonstrated it does not have the

* Technical memorandum prepared by Interflaw Hydrology, April 24, 2012,
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intention or financial ability to put the water to beneficial use and the project going ferward Is
specuiative, at bast. [n late 2007, General Moly's stock was selling at over $12.00 per share.
Today, it is warth about $0.36 per share; a reduction in value of 97%. As of June 28, 2016, the
molybdenurn oxide price was 57.71/lb. General Moly's presentation on its website highlights
that “General Moly's 80% ownership NPV breakeven price is $10.82 per pound molybdenum,
and the undiscounted cash flow breakeven price (going forward excluding sunk capital) is $9.35
per pound molybdenum.” Since the original permits were granted, the proposed project has:

. lost millions of dollars in stock value,

. needed to tap into funds reserved for equipment purchases,

. lzid off personnel,

. closed its office in Eureka,

. deferred construction of the water-supply wells, pipelines and other infrastructure
needed to divert the water, and

. postponed the purchase of equipment essential to putting the water to beneficial
use.

Furthermore, General Moly has repeatedly, for multiple years, requested important monitoring
required under the Bureau of Land Management's Record of Decision be deferred because KVR
does not have sufficient funds to do the preseribed monitoring, much less put the water to
beneficial use. The company's ability to finance the praject and use the water is hampered by
an unrealistic contract price for their product at a time when worldwide moly prices are low and
they are speculating the price will rise to the point that seme entity will fund the preject.

Eurgka County expressed concern the project was speculative as far back as 2006 when it
protested KVR's initial applications for the Mt. Hope project. General Moly’s primary backer at
that time has since been convicted of operating a criminal conspiracy, found guilty of murder
and executed. The project has languished for seven years since General Maly's stock value
started its dramatic dacline in value. Additionally, KVR appliad for and was granted water rights
to irrigate the Bobcat Ranch after the existing irrigation water rights there were abrogated by
the thanges in Place of Use, Point of Divarsion, and Manner of Use that were the subject of
Ruling 6127. These rights were applied for and granted despite testimony by KVR that they are
“ .. notin the farming businass.” KVR has since proven it was incapable of putting its irrigation
rights to beneficial use this year even though all the wells and pumping equipment at the Bobcat
Ranch are in place. KVR requested and was granted extensions of time despite the State
gnginear's assurances to Eureka County no extensions would be granted. This failure to simpaly
resume irrigation of established fields at the Babcat Ranch is yet another symptom of KVR's
underlying lack of intent snd financial problems showing 2 lack of intent or financial ability to
put tha water to beneficial use.

General Moly has recently received a small infusion of capital from investors, amounting to a
minor fraction of the cost to put the water to beneficial use, This small investment is coupled to
promises to fund the project if worldwide econamic conditions change. Clearly, funding of the
project is based on speculation in the molybdenum market and funding will not be secured
anytirme soon based on moly demand and the world economy. How long is the State Engineer
and other potential appropriators of the water resource supposed to wait for such a spacuiative
venture to bear fruit?
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The Applications should be denied or consideration of the Applications delayed until the
Diamond Vailey Regional Flow System Study by the USGS, now going through final review and
expected to be published any day, is complate.

Propagation of the cones of depression from each of the praposed points of divarsion must be
adequately determined, using real data and lirmited assumptions, prior to consideration of the
Appflications. Not all of the proposed points of diversion have been explored. Consequently,
well yields and the hydrologic properties of the aquifer near some proposed points of diversion
are purely hypothetical; tharefore, impacts associated with pumping of substantial water rights
at the proposed points of divarsion are not known.

In accordance with the Eureka County Code and the Eureka County Master Plan, Eureka County
reguires the ability to continua to review all hydrologic data offered in support of the
Applications. The applicant has acknowledged Eureka County should be involved in the review
of all hydrologic data offered in support of its project and Eureka County should be involved in
the development of an effective monitoring, management and mitigation plan. Section 6.1.3 of
Eureka County's Master Plan states “implementation of this Pian requires that . . . the Board of
Eureka County Commissioners stay involved with analysis and evaluation through all stages of
federal, state and loczl planning efforts ... [through] review of data for scientific and factusl
soundness, plan development, implementation, monitoring, and evaluation of plan
implementation." Section 6.2.6, the mining section of the Master Plan, states the County will
“{d]evelop an evaluation pregram that relies upon and uses all available dats, including, but not
limited to reviewing existing data including hydrological data ...." Eureka County Code 9.060.C
"mandates the use of peer-reviewed science in the assessment of impacts related to water
resource development.”

These Applications should be denied because they are part of KVR's larger water-resource
exploitation strategy which will affect water rights with a filing/priority date senior to KVR’s
Applications, and result in the Kobeh Valiey Hydrographic Arez becoming over appropriated. In
addition to denying spplications that conflict with existing rights, the NSE must deny any
applications in excess of the basin’s perennial yield. There are also many claims of vested water
rights that have been filed with the State Engineer subsequent to the information availzble in
front of the State Enginear. These include claims of vested water rights for Mud Spring and
Nichols Springs. There are also many claims for vasted water rights in the impact area that have
not been filed because the State Engineer has never called for taking of proofs of these claims.
The undetermined claims for vasted water rights with a pricrity senior to these KVR Applications
could result in the Kobeh Valiey Hydrographic Area becoming over appropriated.

The manner of use of water under the subject Applications is by nature of its activity a
temporary use. Because it is a temparary use, any permit granted under these Applications
must be subject to a restriction that at the end of the mining use, the water will revert back to
the source.
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The proposed points of diversion for the Applications {ie both in 8asin 139 (Kobeh Vailey) and in
Basin 153 (Diamond Valley) while the proposed place of use inciudes portians of Basin 153,
Basin 139 (Kobeh Valley), and Basin 53 {Pine Valley); therefore the applications involve a
transfer of groundwater out of the source basin for use in another basin. As the zpplications
state, the water will be placed ta beneficial use in Diamond Valley. Compliance with the
requirements of NRS 533.370(6) for interbasin transfers must be met,

. The proposed place of use described in the Applications is much larger than the mine's Plan of

Operations project boundary under the Record of Decision with the BLM,

The applicant holds notices filed with the BLM associated with water supply exgloration
activities for locations in Diamond Valley, which is over appropriated and over pumped. The
notices associated with the water supply exploration activities in Diamond Valley are outside the
Plan of Operations project boundary but within the proposed place of use listed in the
Applications.

Any further changas to paints of diversion for a proposed future well field must reguire the filing
of additiona! change applications subject to the same regulatory process as the current
Applications; that is, they must be published in the local nawspaper, are subject to protest, znd
must meet the statutory requirements for approval.

Eureka County recognizes that the custom and culture of mining is part of its history and
appreciates the role mining plays in its local and regional economy. Eureka County welcomes
naw opportunity for mining in its communities as long as mine devalopment is not detrimental
to existing economic or cultural activity or the environmeni. This protest is aimed at ensuring
that any development of water resources in Kobeh Valley is conducted in fuil accordance with
Nevada law, the Eureka County Master Plan and related ordinances, and daes nat unduly
threaten the health and welfare of Fureka County citizens. Eureka County welcomes dialogue
with the applicant that addresses and resclvas Eureka County’s protest points.

Eureka County requests the hearing on these Applications be held in Eureka, Nevada te facilitate
access by protestants, the water usars in the area and interested citizens.

4843-6818.7124, v, 1
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IN THE OFFICE OIQHE STATE ENGINEER OF THE STATE OF NEVADA N
FILED

IN THE MATTER OF APPLICATION NUMBER 85603 JUL 01 2 %
FILEDBY KOBEH VALLEY RANCH, LLC AMENDED
_KOBEI LG . PROTEST

ON OCTOBER 28 ,20 15

Comes now EUREKA COUNTY
. e emesme sttt o e P:m::durtypcdnd'neofprotestam
whose post office address s POST OFF[CE BO)\ 694 EUREI\A \IEVADA 89316
" Sircer Nc ar PO Bux C:rv State and ZIP Code

whose occupation is POL!TICAL SUBDIVISION and protests the granting
ef Application Numbar 85603 , filed on OCTE}BER ’-'8 o ,20 13

by I\OBEH VALL,L,\’ RM\CH LLC a Nevada ixrmted ]labl]lt}’ company _ _ for the

waters of UN DERGROUND situated in EUREKA
an undcrgrc:und saurce o name ofs'rr:am Iake s-mng ur clher sm_rce T . Looons 7
County, State of Nevada, for the following reasons and on the following grounds, to wit;

PLEASE SEE EXHIBIT "A* ATTACHED HERETO, -
ERS
THEREFORE the Protestant requests that the applicationbe DENIED

Demcd issued sub_gect o priog nghis Bic., 28 s the case may be

and that an order be entered for such relief as the State Engineer desms just and proper.
rad

/ Agcm or pmlcstaﬂl
s ﬁcl’coscnm CHAIRMAN

Signed

- ancd or rypcd m.'ne, |[‘a;_zcntwu rmmm—
r’\dd{ess POST OFFICE BO\ 694

State of Nevada e bl e

County of EUREKA EUREKA,NV 39316 _
. 3 (:'1*} State and ZIP Code
Subscribed and swom o before me on oy oo A S L L. (775) 237-5262 -
™ Phone Number
by )1 GOICOECHEA uzonwechea@eur&kanv org
E-mal
2 TONI M. VeriGHT i
0 =Y Notary Public - 5lata of Nevada 1
% . : Appoinbwns Rocordad i Bureka Goury
R IR T \ AT \. A, i b 5324374 - Expives Doesmder 10, 1018
Skg rarure 8f Notary Public Requrrcd ‘ Notary Stamp or Sesl Requtr:d

+ $30 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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Exhibit A"

Eureka County Protest to Application Numbers 86148, 86150, 86151, 85576, 85583, 85588, 85503, and

85604 Filed by Kobeh Valley Ranch, 11C

Applications 861439, 86150, 86151 {and 86152 and 86153} propose to change the Points of Diversion,
Place of Use and Mannar of Use of 680,75 acre-feet per year (af/yr}, the consumptive-use portion of
1,089.20 affyr of groundwater rights from Diamond Valiey, previously eppropriated under Permits
57835, 57836, 57839, 57840 and 66062, respectively. The proposed place of use includes more than
80,000 scras occupying portions of the Kobeh Valley and Diamond Valley Hydrographic Areas.

Application 85576 is for @ new appropriation of water up to 2,000 acre-feet and Applications 85583,
55588, 85603, and 85604 request changes in the Points of Diversion, Place of Use and Manner of Use far
permits 72583, 72584, 64616, and 72585 which water was used for irrigation at the Bobcat Ranch.
These Applications purpartedly represent corrections or amendmants to previous applications filed by
Kobeh Valiey Ranch, LLC ("KVR"}in 2015,

L

The State Engineer is without authority to considar these applicstions and any action by the
State Engineer on these applicatians is ultro vires pending the State Engineer’s and KVR's appeal
before the Nevada Supreme Court in Case No. 70157, entitled Nevada State Engineer vs. Eureka
County. In that appeal, the State Engineer and KVR contend that the District Court errad by
dismissing KVR’s applications and permits previously granted by the State Engineer in Ruling
6127 instead of remanding the applications to the State Engineer. The subject applications seek
water for the same Mt. Hope Mine Project as the applications in Ruling 6127 that the State
Engineer contends should be remanded to the State Engineer. The State Engineer is without
authority to act an two sats of applications for the same water by the same applicant for the
same project. Because any action taken by the State Engineer on these applications is ultra vires
pending the outcome of the State Enginesr’s appeal, time and resources will be wasted if any
action is taken on the subject applications.

Applications 85576, 85583, 85588, B5603 and 85604 have not been properly noticed and must
be properly noticed bafore the State Engineer can proceed on the applications. The published
notice for these applications which appeared in the Eurekg Sentinel from May 12-June 2, 2016
indicates that the applications were filed October 28, 2015. The published notice is not of the
applications filed October 28, 2015 hut of the “carrected” or “amended” applications filed April
27, 2016. In some instances the base right sought tc be changed and the point of diversion in
the April 27, 2016 “amended” applications are totally different than the base right and point of
diversion stated in the original applications, The original applications have long ago been
published and the protest perind over. The State Enginear cannot accept material amendments
to the original applications and publish the amendments as if they were the original
applications. The published notice does not comply with NRS 533.360. Further, NRS 533,355
allows for corrected applications that do not lose their priority if properly corrected prior to
publication. There is no statutory autharity for “carrected” or “amended” applications after the
application has been published and the protest period has run.
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3. All prior protest points made by Euraka County in 2015 on Applications 85576, 85583, 85588,
85603 and 85604 are incorporated by referance.

4. Applications to Change 85583, B5588, 85603 and 85604 must be denied if they request changes
of previous permits abrogated by the change applications that were the subjact of Ruling 8127
and there are no water rights that can be changed under the base permit. Applications to
Change the Peint of Diversion, Manner of Use and Place of Use of a water right can only be filed
if the right to be changed is valid. Once a parmit is abrogated, it is no longer in force. If there
are no water rights which can be changed by the current raund of Change Applications, they
muss be denied.

S. Applications 863149, 86150, and 86151 should be denfed because the State Engineer has
previously recognized in proceedings involving water applications for the Mt Hope Mine Project
that “A situation could exist where water from an over-allocated basin [Diamond Vallay] could
be exported to a basin that Is under-allocated [Kobeh Valley], . . {and] this would be contrary to
the proper management of the Diamond Valley Hydrographic Basin’s groundwater resource.”’

6. Applications 86148, 86150, and 86151 should be denied because the Applicant provided
incomplete or incorrect infarmatian in support of the applications. Applicant’s Exhibit B states
“Groundwater will be developad from the Diamond Valley Groundwater Basin, through a series
of preduction wells.” The proposed well sites under Applications 86148 through 18153
{Diamond Valley) are generally located in the mountzin block near the Mt Hopa Mine's
proposed open pit. A review of the Hydrogeclogy and Numerical Modeling Report dated April
2010, prepared by Eureka Moly and referenced in Applicant’s Exhibit B clearly shows that the
gealogic materials in this area of the mountain biack are too impermeable to yield the quantities
of groundwater tc wells as requested by the Applicant. Contrary to Exhibit B, the modeling
repart states that groundwater in the vicinity of the pit will be developed from sumps fed by
water flowing into the pit, not from wells, The Applicant must be required to provide a
complets and accurate description of the means by which groundwater will be exploited under
the change applications. Applications must be filed to reflect the true nature of the means of
diverting the water,

Applicant’s Exhibit B further states “The points of diversion are fully set forth in the
Hydrogeology and Numerical Flow Modeling Report dated April, 2010, prepared by Eureka Moly
..." Review of the report shows that this statement is incorrect or misleading. The referenced
model did not incorporate pumping from wells at the proposed points of diversion for
Applications 86149 through 18151. More correctly and consistent with how the pit will be
dewatered, modeled groundwater extractions in this area of the model are tied to the
excavation of the apen pit, not wells at the proposed locations of the points of diversion for
Applications 86149 through 18151, As set forth in a memo from Montgomery and Associates to
Pat Rogers entitled Revised: Explanation of the use of drain cells in the local model, Mt. Hope
Project, Eureka County, Nevada, dated March 23, 2010 “Drain cells are used to simulate
groundwater discharge into the open pit during the 33-year excavation period. The drain cells

*Ruling 6127, p. 24
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are specified to match the pit excavation over time as defined by a progression of mine-plan pit
shells provided in electronic format by Independent Mining Consultants, Inc. Groundwater
discharge to the drains is representative of groundwater flow into the open pit which will be
remavad via sump pumping. Dewatering wells are not planned for the pit excavation.”

Furthermore, the applicant is requasting 11,678.18 acre-feet rather than the 11,300 acre-feet
modeled. And the amount of pumping under each well in the model doas not match the
amounts applied for under the Applications,

7. Applications £6149, 84150, 86151 seek to change the manner of use from irrigation at a
consumptive use duty of 2.3 acre faet/acre and Applications 85583, B5588, 85603, and 85604
seek to change the manner of use from irrigation at a consumptive use duty of 2.7 acre
feat/acre. The limitation of the consumptive use duty should be maintained for the Change
Applications with a base irrigation right and only on the amount of water actually put to
beneficial use, not an the “paper water.”

8. The Applications should be denied because they are practically identical to applications which
were approved by the State Engineer in Ruling 6127 and then rejected by the Nevada Supreme
Court in Eureke County et al. v. The Stote of Nevada, Stote Engineer, et ol,, 131 Nev, Adv, Opn.
84 (October 29, 2015) (hereinafter Supreme Court Opinion) far being in violation of M.R.S.
533.370(2).

5. The Applications should be denied beczuse, as configured, the proposed wells will lead to
groundwater drawdown that will impair undaterminad claims of pre-statutory vested rights.

10. Consideration of these Applications must, at & minimum, be postponed to aliow the State
Engineer time to call for proofs of vested claims to be filed in Kobeh, Pine, and Diamond Vallays
and thereby identify all senior water rights holders whose rights will or may be impaired to be
included in a valid process moving forward.

11. These Applications, as part of KVR's overall program to exploit water resources in Kobeh Vallay
and Diamond Valley, should be denled because they do not include any attempt to resolve the
tssuees identified by the Supreme Court Cpinion or the outstanding issues the Supreme Court did
not address but navertheless chose to reference in its Opinion, which highlights the necessity of
addressing all issues during KVR's subsequent effort to secure water rights for its project.”

1Z. These Applications should be denied because they do not include any design changes or water
managemant changes necessary to avoid conflicts with existing water rights or impairment of
vested water rights. It is unfortunate KVR continues to be intransigent in finding sclutions for
water pumping for the Mt, Hope Project that Eureka County and other affected water rights
holders can support. Eureka County has no choice but to protest KVR's Applications that impact
existing rights. Eurekaz County has protested water right applications by Barrick, Newmont,
American Vanadium Resources, McEwen Mining and others in the past, and many very recently.

el Fes - . Tl - a " -
" “Because we reverse and remand on this basis, we do not reach the remaining issues raised in these consolidated
appeals.” Supreme Court Opinion, p. 16.
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Eureka County has been able to withdraw its protests with these entities because they made
design changes or water management changes necessary to avoid conflicts with existing water
rights and to avoid impairment of vested water rights. This is the first time to our knowledge a
mining project has pushed forward its water right applications while predicting there will be
impacts and conflicts, and drying up of water rights, but only “promising” to fix them at some
time in the future. Eureka County’s reply brief filed with the Nevada Supreme Court (at page 4)
in the above referenced case clearly describes how KVR can move forward in a manner that
rernoves conflicts and impairment, and that Eureka County can support: reconfigure the points
of diversion of its proposad wells to eliminate conflicts with existing rights, reduce the size of its
project or improve the project’s water use efficiency to eliminate the confficts, and work
cooperatively with senior water rights holders to resolve conflicts. These Applications along
with all the related anplications submitted by KVR should be denied because the applicant, KVR,
has failed to reconfigure the points of diversion of its proposed wells to eliminate confiicts with
existing rights, the applicant has not reduced the size of its project or improved the project’s
water use efficiency to eliminate the conflicts, and the applicant has not worked cooperatively
with senior water rights holders to resolve conflicts.

These Applications should be deniad because sustained large-scale pumping in Kobeh Vallay will
impact irrigation and stock watering water right holders, impact domestic well owners and
surface water flows. According to the applicant’s ground water model, sustained over-pumping
in Koheh Valley will impact irrigation and stock watering water rights, domestic well ownars and
surface water rights in Kobeh Valley, Diamond Valiey, Pine Vallay and other adjacent basins.
The owners of these rights contribute to the long-term economic viability of the greater Eureka
community and such impacts wili prove datrimental to the health and welfare of Eureka County,

Thase Applications should be denjed because they threaten to conflict with or impair water of
and contributing to Pete Hanson Creek and Henderson Creek, Groundwater modeling studies
by the applicant show more than five feet of drawdown in sauthern Pine Vallay attributable to
the mine's proposed groundwater withdrawals. This drawdown occurs near springs of regional
significance. Some of these springs are located in the headwaters of streams with known
populations of endangered Lahontan Cutthroat Trout, and most of these waters have been fully
adjudicated or have undatermined claims of vested rights. For example, all waters of and
contributing to Pete Hanson Creek and Hendarson Creek have baen fully adjudicated. Onpage 6
of the Pete Hansen and Henderson Creek Decree, it is made clear "[t]hese proceedings
adjudicate all stream waters tributary to both Pete Hansen Creek and Henderson Creek,
Henderson Creek, the principal east tributary to the drainage basin, transports stream waters
from the east flank of the Roberts Mountains and the western slopes of the Sulphur Springs
Range south of Table Mountain. Several perennial springs situated in the stream system as well
as snow melt waters, contribute to the stream system flow." (Emphasis added.} To date,
modeling and data provided to the State Engineer do not prove that pumping will not impact
any of the sources contributing to these creeks.
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15. These Applications must be danied because the proposed use conflicts with ar will impair and
interfere with existing rights and protectable interests in existing domestic wells in Diamond
Valiey and will remove water from Diamond Valley in conflict with a recent State Engineer Order
in Diamond Valley prohibiting any new groundwater appropriations in Diamond Valley.
Sustained over pumping in Kobeh Valley is likely to reduce that amount and affact prior existing
municipal water rights held by Eureka County and the Devils Gate GID that supply the majority
of the population in Diamend Valley, Granting the change applications will cause the basin to be
over pumped to the detriment of the basin, adjacent cannected basins, and prior existing water
rights holders.

16. There is consensus underflow from Kobeh Valiey to Diamond Valley does occur. In dispute is the
quantity of interbasin flow. USGS reports suggest that Kabeh Valley may provide underground
flow to Diamond Valley, However, it is USGS's opinion that data are currently insufficient with
which te determine the amount of inter-basin flow with any level of certainty. Groundwater
modeling by the applicant's consultants suggests pumping in Diamond Valiey has a potential to
cause water-level declines in Kobeh Valley and the applicant’s model shows drawdown into
Diamond Valley from KVR's project pumping, north of Whistler Mountain, suggesting a
hydrologic continuum batween the two basins. These previous hydrogeologic investigations
and groundwater modeling undertaken by the applicant's consultants and entered into evidence
during the prior hearings in support of the mine's groundwater rights applications cancluded
that geologic materials comprising the mountains that separate the Kobeh Valley and Diamond
Valley basins are characterized as relatively imparmeable. Consequently, the groundwater flow
from Kobzh Valley to Diamond Valley through the mountains was previously characterized as
trivial. The locations of some of the points of diversion for these changa applications suggest
significant secondary permeability exists in the rocks separating Kabeh and Diamond Valleys,
otherwise there would be little reason to propose constructing wells at these jocations. The
most recent iteration of the regional groundwater model developed by the applicant's
consultants shows a region of high hydraulic conductivity in the mountains north of Whistler
Mountain that is likely associated with the development of secondary permeatility related to
deformation of the rocks due to faulting, If the proposed points of diversion are based on new
data that suppart moderate to high values for hydraulic conductivity in the mountains, as
opposed to low hydraulic conductivity, the impacts of groundwater extractions so close to
piamond Valley and in Diamond Valley as proposed need to be specifically assessed. Given the
extent of the deformation of the rocks and multiple episodes of faulting, it is unlikely that high
secondary permeability is limited only to one area in the mountains.

In light of the applicant's most recent groundwater model, there are regions of suspected high
hydraulic conductivity in the mountains between Diamond Valley and Kobeh Valley that provide
potential conduits for groundwater flow between the basins. Despite all the posturing by KVR
and its consultants during the hearing process for the applications considered in Ruling 6127
that inter-basin groundwater flow between Kobeh Valley and Diamond Valley is trivial, the
applicant’s consultants subsequently posited that groundwater pumping In Diamond Valley Is 2
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likely cause of water leve! declines in Well 2067 as well as declines in the flow in Nichols Spring.”
If Diamond Valley pumping is 2 possible cause for water level declines in Kobeh Valley, the
pumping from eastern Kobeh Valley should be expected to affect water levels in Oiamond
Vallay. Given that Diamond Valley has been designated by the State Enginser as a Critica!
Management Area, any capture of inter-basin groundwater flow to Diamond Vallay or
drawdown in Diamond Valley interferes with efforts to manage the groundwater resources
there and represents a conflict with existing rights. A recent State Enginger Order in Diamond
Valley disaliows any new groundwater appropriations and any drawdown in Diamond Valley
from Kobeh Valley shouid also be diszliowed.

17. These Applications should be denied because they include no Manitoring, Management and
Mitigation {3M} Flan develeped to the satisfaction of all potentially affected partias, including ali
undetermined vested water rights claimants. The Nevada Supreme Court concluded that “. ..
allowing the Stats Engineer to grant applications conditioned upon developmeant of a future 3M
Blan when the resulting appropriations would otherwise conflict with existing rights, could
potentially violate the protestants’ rights to a full and fair hearing on the matter, a rule rooted in
dus process. {cite cmitted)” See Supreme Court Opinion, p. 15.

The Supreme Court determined the record befare the State Enginser shows conflicts with
existing rights will accur as 2 consequence of KVR's Applications. Consistent with the Supreme
Court’'s Opinion interpreting NRS 533.370(2) at this time, Eureka County insists that =
Monitoring, Management and Mitigation (3M) Plan be developed to the satisfaction of all
potentially affected parties, including all undetermined vestad water righis clzimants, before
any action be taken on the Apglications. Because groundwater modeling by the applicant shows
drawdown and resulting impacts will persist for decades after the mining project cencludes, the
3M Plan must provide a vehicle to ensure mitigation will be fundad in perpetuity, or until there
is no longer any poteniial for future impacts.

Any proposed management, monitoring and mitigation plan to address known and potential
irmpacts from the applicant’s proposed pumping must be developad with supporting analytical
data prior to any approval of the Applications, consisient with the Supreme Court Opinion. A
pian for monitoring and mitigation of potential impacts to water rights holders and threztened
spacies must include specific, attainabie, realistic, relevant, and time-fixed measurss and
acceptable substitute water sources to mitigate these conflicts and adverse impacts. The 3M
Plan must be developed with Eureka County s an active participant under the provisions of NRS
533,353. The proposed mitigation measures must be clearly dafinad and demanstrated to have
the desired effect and have the consensus of the impacted water rights holdars.

18. These Applications should be denied because KVR cannot shaw it has the intention in good faith
or financial ability to construct the work and apply the water to the intended beneficial use with
reasonable diligence as required by NRS 533.370{1){c). The works necessary to achieve
beneficlal use of the water rights are substantial and costly. According to the Applications, the
applicant requires 11,678.17 afa of water rights to operate the Mt, Hope Mine Project. Despite
its purported intentions, KVR by its actions has plainly demonstrated it does not have the

¥ Technical memorandum prepared by Interflow Hydrology, April 24, 2042,

&
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intention or financia! ability to put the water to baneficial use and the project going forward is
speculative, at best. In late 2007, General Moly’s stock was seliing at over $12.00 per share,
Today, it is worth about $0.36 per share; a reduction in value of 97%. As of June 28, 2018, the
malybdenum oxide price was §7.71/ib. General Moly's presentation an its website highlights
that “General Moly’s 80% ownership NPV breakeven price is $10.82 per pound molybdenum,
znd the undiscounted cash flow breakeven price (going forward excluding sunk capital) is $9.35
per pound molybdenum.” Since the original parmits were granted, the proposed project has:

. lost mitlions of daliars in stock value,

. needed {0 tap into funds reserved for eguipment purchases,

. {aid off personne|,

. clased its office in Eureka,

’ deferred construction of the water-supply wells, pipelines and other infrastructure
needed to divert the water, and

. postponed the purchase of equipment essential to putting the water to beneficial
Lise,

Furthermore, General Maly has repeatedly, for multiple years, requested impartant monitoring
required under the Bureau of Land Management's Record of Decision be deferred because KVR
does not have sufficient funds to do the prescribed monitoring, much [ess put the water (o
beneficial use. The company's ability to finance the project and use the water is hampered by
an unrealistic contract price for their product at a time when worldwide moly prices are low and
they are spaculating the price will rise to the point that some entity will fund the project.

Eureka County expressed concern the project was speculative as far back as 2006 when it
protested KVR's initial applications for the Mt. Hope project. General Moly’s primary backer at
that time has since been convicted of operating a criminal conspiracy, found guilty of murder
and executed. The project has languished for seven years since General Moly's stock value
started its dramatic decline in value. Additionally, KVR zpplied for and was granted water rights
to irrigate the Bobeat Ranch after the existing irrigation water rights there were abrogated by
the changes in Place of Use, Point of Diversion, and Manner of Use that were the subject of
Ruling 6127. These rights were applied for and granted despite testimony by KVR that they are
“_..not in the farming business.” KVR has since proven it was incapable of putting its irrigation
rights to beneficial use this year even though all the wells and pumping equipment at the Bobcat
Ranch are in place. KVR requested and was granted extensions of time despite the State
Engineer's assurances to Eureka County no extensions would be granted. This failure to simply
resume irrigation of established fields at the Bobcat Ranch is yet another symptom of KVR's
underlying lack of intent and financia! problems showing a lack of intent or financial ability ta
put the water to beneficial use.

General Maly has recently racelved a smalj infusion of capital from investers, amounting to a
minar fraction of the cost to put the water to beneficial use. This small investment is coupled to
pramises to fund the project if worldwide economic conditions change. Clearly, funding of the
project is based on speculation in the molybdenum market and funding will not be secured
anytime soon based on moly demand and the world economy. How long is the State Engineer
and other potentia!l appropriators of the water resource supposed to wait for such a speculative
venture to bear fruit?
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The Applications should be denied or consideration of the Applications delayed until the
Diamond Valley Regiona! Flow System Study by the USGS, now going through final review and
expected to be published any day, is complete.

Propagation of the caones of depression from each of the proposed points of diversion must be
adequately determinead, using real data and limited assumptions, prior to consideration of the
Applications. Not all of the proposed points of diversion have been explored. Consequantly,
well yields and the hydrologic propertias of the aguifer near some proposed points of diversion
are purely hypothetical; therefora, impacts associated with pumping of substantia! water rights
at the proposed paints of diversion are not known.

In accordance with the Eureka County Code and the Eureka County Master Plan, Eureka County
requires the ability to continue to review all hydrologic data offered in support of the
Applications. The applicant has acknowladged Eureka County should be involved in the review
of all hydrologic data offered in support of its project and Eureka County should be invalved in
the development of an effective monitoring, management and mitigation plan. Saction 6.1.3 of
Eureka County's Master Plan states "implementation of this Plan requires that . . . the Board of
Eureka County Commissioners stay involved with analysis and evaluation through all stages of
federal, state and local planning efforts ... [through)] review of data for scientific and factual
soundness, plan development, implementation, monitoring, and evaluation of plan
implementation." Section 6.2.6, the mining section of the Master Flan, states the County will
"Id]evelop an evaluation program that relies upon and uses all available data, inciuding, but not
limited to reviewling existing data including hydrological data ...." Eureka County Code 9.060.C
“"mandates the use af peer-reviewed science in the assessment of impacts related to water
resource development.”

These Applications should be denied because they are part of KVR's larger water-resource
exploitation strategy which will affect water rights with a filing/priority date senior to KVR's
Applications, and result in the Kobeh Valley Hydrographic Area becoming over approgriated. In
addition to denvying applications that conflict with existing rights, the NSE must deny any
applications in excess of the hasin’s perennial yield, There are alsc many clalms of vested water
rights that have been filad with the State Engineer subsequent to the information available in
front of the State Enginser. These include claims of vested water rights for Mud Spring and
Nichols Springs. There are also many claims for vested water rights in the impact araa that have
not been filed because the State Engineer has never called for taking of proofs of these claims.
The undatermined claims for vested water rights with a priority senior to these KVR Applications
could resuit in the Kobeh Valley Hydrographic Area becoming over appropriated.

The manner of use of water under the subject Applications is by nature of its activity a
termnporary use. Because it is a temporary use, any permit granted under these Applications
must be subject to a restriction that at the end of the mining use, the water will revert back ta
the source.
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The proposed points of diversion for the Applications He both in Basin 139 (Kobeh Valiey} and in
Basin 153 (Diamond Valley) while the proposed place of use includes portions of Basin 153,
Basin 139 {Kobeh Valley), and Basin 53 {Pine Valley); therefore the applications involve =
transfer of groundwater out of the source basin for use in another basin. As the applications
state, the water will be placed to beneficial use in Diamond Valley. Compliance with the
requirements of NRS 533.370(6) for interbasin transfers must be met.

The propased place of use described in the Applications is much larger than the ming's Pian of
Qperations project boundary under the Record of Deciston with the BLM.

The applicant holds notices filed with the BLM associated with water supply explaration
activities for locations in Diamond Valley, which is over appropriated and over pumped. The
notices associated with the water supply exploration activities in Diamand Valley are outside the
Plan of Operations project boundary but within the proposed place of use listed in the
Applications,

Any further changes to points of diversion for a proposed future well field must require the filing
of additional change applications subject to the same regutetory process as the current
Applications; that is, thay must be published in the local newspaper, are subject to protest, and
must meet the statutory requirements for approval.

Eureka County recognizes that the custom and culture of mining is part of its histary and
appreciates the role mining plays in its local and regional economy. Eureka County welcomes
new opportunity for mining in its communities as long as mine development is not detrimental
to existing econamic or cultural activity or the environment. This protest is aimed at ensuring
that any developmant of water rescurces in Kobeh Valley is conducted in fult accordance with
Mevada law, the Eureka County Master Plan and related ordinances, and doas not unduly
threaten the health and weifare of Eureka County citizens. Eureka County welcomes dialogue
with the applicant that addresses and resolves Eureka County’s protest points.

Eureka County requests the hearing on these Applications be held in Eureka, Mevada to facilitate
access by protestants, the water usars in the area and interested citizens.

4843.69168-7124, v. 1
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IN THE OFFICE OHHE STATE ENGINEER OF T& STATE OF N%D.A

[NTHE MATTER OF APPLICATION NUMBER 85604 juL 01 W6 %
FILEDBY KOBEH VALLEY RANCH, LLC AMENDED

e R e e e PROTEST qraTe DU WETRS OFFICE
ON o QETOBER 28 BT s e

Camies now EU_R_EKA {_JQL_J'NTY_

" Printed or t»pcd ratme of protestant

whose post office address is PGST OFFICE BD\ 69~f EURERA, ?\EVAD-\ 393]6

e ey T et e
whose occupagion 15 ?OL[TiCAL susDivgsiow and protests the graming
of Application Number 85604~ filedon OCTOBER28 W01
by }\OBEH VALLEY RA\CH LLC‘ a\e»adai:mncd]nablhty company o forthe
waters of UNDERGROUND ~ situated in EUREKA
an Lﬂdcrgfaund S0URCE Of hame nfsmnm ]aL!: sprmﬂ or omcr saurczz

County, State of Nevada, for the following reasons and on the following grounds, to wit: S
PLEASE SEE EXHIBIT A D HERETO. - ;

Lo T

oo~

THEREFORE the Protestant requests that the applicationbe DENIED

Dcm:d 1ssuz.d 5uh]‘bl Io prmt ne’us n'.. as thu cage may bg

and that an order be entered for such retief as the State Engineer deems just and proper

Agent of profestint

/ JJ/Q ICOECHEA CliAlRMAN

C/ aned or tv;ed name, lfagcmm‘w” N
Address POST OFFICE BOX 694
S{alc OFNC\’N]Q ............................................ S"LUNOGrPO BQ“ ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
County of EUREKA EUREKA, NV 89316
e e i G T
Subsecbedsnd swomtobotoremeon v 3 L e @IS
'.\ Pheae Number
py J.J. GOWCOECHEA - Hgmcoeehea@eurekaﬂv org.
e T s e
! CroN M wRigHT
l‘ : { '5 Hotary Public - Statg of Nava?
\\-t‘n el '.‘"‘\‘* | . :\1'\’{4‘?‘“}‘\' i h?;f::::ﬁ: va:; i‘t LA
Signawre of Notary Public Regyired hulm SUAjI b SEIRGgired o ¥

+ $30 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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Exhibit "A”

Eureka County Protest to Application Numbers 86149, 86150, 86151, 85576, 85583, 85588, 85603, and
85604 Filad by Kobeh Valley Ranch, LLC

Applications 86149, 86150, 856151 (and 88152 and 86153) propose to change the Points of Diversion,
Place of Use and Manner of Use of 680.75 acre-feet per year (af/yr), the consumptive-use portion of
1,089.20 af/yr of groundwater rights from Diamond Valley, praviously appropriated undar Permits
57835, 57836, 57839, 57840 and 66052, respectively. The proposed place of use includes more than

80,000 acres occupying portions of the Kobeh Vzlley and Diamond Valley Hydrographic Areas.

Application 85576 is for @ new appropriation of water up to 2,000 acre-feat and Applications 85583,
85588, 85603, and 85604 request changes in the Points of Diversion, Place of Use and Manner of Use for
permits 72583, 72584, 64616, and 72585 which water was usaed for irrigation at the Bobcat Ranch,
Thasa Applications purportedly reprasent corrections or amendments to previous applications filed by
¥obeh Valley Ranch, LLC {"KVR”) in 2015.

1. The State Engineer is without autharity to consider these applications and any action by the
State Engineer on thase applications is ultro vires pending the State Engineer’s and KVR's appeal
before the Nevada Supreme Court in Case No. 70157, entitled Nevada State Engineer vs. Eureka
Caunty. in that appeal, the State Enginaer snd KVR contend that the District Court erred by
dismissing KVR's applications and permits previously granted by the State Enginger in Ruling
6127 instead of remanding the applications to the State Enginzer. The subject applications seek
water for the same Mt. Hope Mine Project as the applications in Ruling 6127 that the State
Engineer contends should be remanded to the State Engineer. The State Engineer is without
authority to act on two sets of applications for the same water by the same applicant for the
same project. Because any action taken by the State Engineer on these applications is ultra vires
pending the outcome of the State Engineer’s appeal, time and resources will be wasted if any
actian is taken on the subject applications.

2. Applications 85576, 85583, 85588, 85603 and 85604 have not been properly noticed and must
be properly noticed before the State Enginear can procged on the applicatians, The published
notice for these applications which appeared in the Eureke Sentinel from May 12-June 2, 2016
indicates that the applications were filed October 28, 2015, The published natice is not of the
applications filed October 28, 2015 but of the “corrected” or “amended” applications filed April
27, 2016. In some instances the base right sought to be changed and the point of diversion in
the April 27, 2016 “amended” applications are totally different than the base right and point of
diversion stated in the original applications. The original applications have iong ago been
published and the pratest period over. The State Engineer cannot accept material amendments
to the original applications and publish the smendments as if they were the criginal
applications. The published notice does not comply with NRS 533.360. Further, NRS 533.355
allows for corrected appiications that do not lose their priority if properly corrected prier to
publication. There is no statutory authority for “corrected” or “amended” applications after the
application has been published and the protest period has run.
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3. All prior protest points made by Eureka County in 2015 on Applications 85576, 85583, 85588,
85603 and 85604 are incorporated by reference.

4. Applications to Change 85583, 85588, 85503 and 85604 must be denied if they request changes
of previous permits abrogated by the change applications that were the subject of Ruling 6127
and there are no water rights that can be changed under the base permit. Applications to
Change the Point of Diversion, Manner of Use and Place of Use of a water right can only be filed
if the right to be changed is valid. Once a permit is abrogated, it is no longer in force. If there
are no water rights which can be changed by the current round of Change Applications, they
must be denied.

5. Applications 86143, 86150, and 86151 should be denied because the State Engineer has
previously recognized in proceadings involving water applications for the Mt. Hope Mine Project
that “A situation could exist where water from an aver-allocated basin [Diamond Valley] could
be exported to a basin that is under-allocated [Kobeh Valleyl. . . [and] this would be contrary to
the proper management cf the Diamond Valley Hydrographic Basin’s groundwater resource "’

6. Applications 86149, 86150, and 86151 should be denied because the Applicant provided
incomplete or incorrect information in support of the applications. Applicant’s Exhibit B states
“Groundwater will be developed from the Diamond Valley Groundwater Basin, through a serias
of production wells.” The proposed well sites under Applications 86149 through 18153
(Diamond Valley) are generally located in the mountain block near the Mt Hope Mine's
proposed open pit. A review of the Hydrogeology and Numerical Modeling Report dated April
2010, prepared by Eureka Moly and referenced in Applicant’s Exhibit B clearly shows that the
geologic materials in this area of the mountain block are too impermeable to yield the quantities
of groundwater to wells as requested by the Applicant. Contrary to Exhibit B, the modeling
report states that groundwater in the vicinity of the pit will be developed from sumps fed by
water flowing into the pit, not from wells. The Applicant must be raquired to provide 3
complete and accurate description of the means by which groundwater will be exploited under
the change applications. Applications must be filed to reflect the true nature of the means of
diverting the water.

Applicant’s Exhibit B further states “The points of diversion are fully set forth in the
Hydrogeology and Numerical Flow Modeling Repart dated April, 2010, prepared by Eureka Moly
.. " Review of the report shows that this statement is incorrect or misleading. The referenced
madel did not incorparate pumping from wells at the proposed points of diversion for
Applications 86149 through 18151. More correctly and consistent with how the pit will be
dewatered, modeled groundwater extractions in this area of the model are tied to the
excavation of the apen pit, not wells at the proposed locations of the points of diversion for
Applications 86149 through 18151, As set forth in a memo from Montgomery and Associstes to
Pat Rogers entitled Revised: Explanation of the use of drain cells in the local model, Mt. Hope
Project, Eureka County, Nevada, dated March 23, 2010 “Drain cells are used to simulate
groundwater discharge into the open pit during the 33-year excavation periad. The drain cells

T Ruling 6127, p. 24
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are specified to match the pit excavation over time as defined by a progression of mine-plan pit
shells provided in electronic format by Independent Mining Consuitants, Inc. Groundwater
discharge to the drains is representative of groundwater flow into the open pit which wili be
removed via sump pumping. Dewatering wells are not planned for the pit excavation.”

Furthermore, the applicant is requesting 11,678.18 acre-feet rather than the 11,300 acre-feat
modeled. And the amount of pumping under each well in the model does not maich the
amounts applied for under the Applications.

Applications 86149, 86150, 86151 seek to change the manner of use from irrigation at a
consumptive use duty of 2.3 acre feet/scre and Applications 85553, 85588, 85603, and 85604
seek to change the manner of use from irrigation at a consumptive use duty of 2.7 acre
feot/acre. The limitation of the consumptive use duty should be maintained for the Change
Applications with a base irrigation right and only on the amount of water actually put to
beneficial use, not on the “paper water.”

The Applications should be denied because they are practically identical to applications which
were approved by the State Engineer in Ruling 6127 znd then rejected by the Nevada Supreme
Court in Eureka County et al. v. The State of Nevada, State Engineer, et ¢, 131 Nev. Adv. Opn.
84 {October 29, 2015) (hereinafter Supreme Court Opinian) for being In violation of N.R.S.
533.370(2).

The Applications should be denjed because, as configured, the proposed wells will lead to
groundwater drawdown that will impair undetermined claims of pre-statutory vested rights.

Consideration of these Applications must, at 3 minimum, be postpuned to aliow the State
gngineer time to call for proofs of vested claims to be filed in Kobeh, Pine, and Diamond Valleys
and thereby identify all senior water rights holders whose rights will or may be Impaired to be
included in a valid process moving forward.

These Applications, as part of KVR’s overall program to exploit waler resources in Kobeh Valiay
and Diamond Valley, should be denied because they do not include any attempt to resalve the
issues tdentifiad by the Supremea Court Opinicn or the outstanding issues the Supreme Court did
not address but neverthalass chose to reference in its Opinion, which highlights the necessity af
addressing all issues during KVR's subsequent effert tc secure water rights for its project.”

. These Applications should be denied because they do not include any design changes or water

management changes nacessary to avoid confiicts with existing water rights or impairment of
vested water rights. It is unfortunate KVR continuas to be intransigent in finding solutions for
water pumping for the Mt Hope Project that Eureka County and other affected water rights
halders can suppoert. Eureka County has no choice but to protest KVR's Applications that impact
existing rights. Eureka County has protested water right applications by Barrick, Newmaont,
American Vanadium Resources, McEwen Mining and others in the past, and many very recently.

* “Because we reverse and remand on this basis, we do not reach the remaining issues raised in these consolidated
gppeals.” Supreme Court Opinion, p, 16.
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Eureka County has been able to withdraw its protests with these entities bacause they made
design changes or water management changes necessary to avaid conflicts with existing water
rights 2nd to avoid impairment of vested water rights. This is the first time to our knowledge a
mining project has pushed forward its water right applications while predicting there will be
impacts and conflicts, and drying up of water rights, but only “promising” to fix them at some
time in the future. Eureka County’s reply brief filed with the Nevada Supreme Court (at page 4)
in the above referenced case clearly describes how KVR can mave forward in @ manner that
removes conflicts and impairment, and that Eureka County can support: reconfigure the points
of diversion of its proposed wells to eliminate conflicts with existing rights, reduce the sizz of its
project or improve the project’s water use efficiency to eliminate the confiicts, and work
cooperatively with senior water rights holders to resoive conflicts. These Applications along
with all the related applications submitted by KVR shouid be denied because the applicant, KVR,
has failed to reconfigure the paints of diversion of its proposed wells to eliminate conflicts with
existing rights, the applicant has nat reduced the size of its project or improved the project’s
water use efficiency to eliminate the conflicts, and the applicant has not worked cooperatively
with senior water rights holdars to resolve conflicts.

These Applications sheuld be denjed because sustained large-scale pumping in Kobeh Valley will
impact irrigation and stock watering water right holders, impact domestic well cwners and
surface water flows. According to the applicant’s graund water model, sustained over-pumping
in Kobeh Valley will impact irrigation and stock watering watar rights, domaestic well owners and
surface water rights in Kobeh Valley, Diamond Valley, Pine Valley and other adjacent basins.
The owners of these rights contribute ta the lang-term economic viahility of the greater Eureka
community and such impacts will prove detrimental to the health and welfare of Eureka County.

Thesa Applications should be denied because they threaten to conflict with or impair water of
and contributing to Pete Hanson Cresk and Henderson Creek. Groundwater modeling studies
by the applicant show maore than five faat of drawdown in southern Pine Valley attributable o
the mine's proposed groundwater withdrawals. This drawdown oceurs near springs of regional
significance, Some of these springs are located in the headwaters of streams with known
pepulations of endangered Lahontan Cutthroat Trout, and most of these waters have been fully
adjudicated or have undetermined claims of vested rights. For example, gl waters of and
contributing to Pete Hansan Creek and Hendersan Creek have been fully adjudicated. On page b
of the Pete Hansen and Henderson Cresk Decree, it is made ciear "[t]hese proceedings
adjudicate all stream waters tributary to both Pete Hansen Creek and Hendersen Creek.
Handerscn Creek, the principal east tributary to the drainage basin, transparts stream waters
fram the east flank of the Roberts Mountains and the western slopes of the Sulphur Springs
Range south of Table Mountain. Severz! perennial springs situated in the stream system as well
as snow melt waters, contribute to the stream system flow.” (Emphasis added}) To date,
maodeling and data provided to the State Engineer do not prove that pumping will not impact
any of the saurces contributing to these creeks.
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15. These Applications must be denied because the proposed use conflicts with or will impair and
interfere with existing rights and protectable interests in existing domestic wells in Diamond
Vzlley and will remove water from Diamond Valley in conflict with a recent State Engineer Order
in Diamond Valley prohibiting any new groundwater appropriations in Diamond Valley.
Sustained over pumping in Kobeh Valley is fikely to reduce that amount and affect prior existing
municipal water rights held by Eureka County and the Devils Gate GID that supply the majority
of the population in Diamond Valisy. Granting the change applications will cause the basin to be
over pumped to the detriment of the basin, adjacent connected basins, and prior existing water
rights holders.

16. There is consensus underflow from Kobeh Valiey to Dizamond Vallay does occur, In disputeis the
quantity of interbasin flow. USGS reports suggest that Kobeh Valley may provide underground
flow to Diamond Valley. However, it is USGS's opinion that data are currently insufficient with
which to determine the amount of inter-basin fiow with any level of certainty. Groundwater
modeling by the applicant's consultants suggests pumping in Diamond Valley has a potential to
cause water-level declines in Kobeh Valley and the applicant’s model shows drawdown into
Diamond Valley from KVR's project pumping, north of Whistler Mountzin, suggesting a
hydralogic continuum between the two basins. These previous hydrogeologic investigations
and groundwater modeling undertaken by the applicant's consultants and entered into evidence
during the priar hearings in support of the mine's groundwater rights appiications concluded
that geologic materials comprising the mountains that separate the Kobeh Valley and Diamond
Valley basins are characterized as relatively impermesble. Consequently, the groundwater flow
from Kobeh Valley to Diamond Valley through the mountains was previously characterized as
trivial. The locations of some of the points of diversion for these change applications suggest
significant secondary permsability exists in the rocks separating Kobeh and Diamond Valieys,
otherwise there would be little reason to propose constructing wells at these locatiens. The
most recent iteration of the regional groundwater model developed by the applicant's
consultants shows a region of high hydraulic conductivity in the mountains north of Whistler
Mountain that is likely associated with the development of secondary permeability related to
deformation of the rocks due to faulting. |f the proposed points of diversion are based on new
data that support moderate to high values for hydraulic conductivity in the mountains, as
opposed to low hydraulic conductivity, the impacts of groundwater extractions so close 1o
Diamond Valley and in Diamond Valley as proposed need to be specifically assessed. Given the
extent of the deformation of the racks and multiple episodes of faulting, it is unlikely that high
secondary parmeability is limited only to one area in the mountains.

fn light of the applicant's rmost recent groundwater model, there are regions of suspected high
hydraulic conductivity in the mountains between Diamond Valley &nd Kobeh Valley that provide
potential conduits for groundwater flow between the basins. Despite all the posturing by KVR
and its consultants during the hearing process for the applications considered in Ruling 6127
that Inter-basin groundwater flow between Kobsh Valley and Diamond Valley is trivial, the
applicant's consultants subsequently posited that groundwater pumpiag in Diamond Valley is a

APP712



likely cause of water level declines in Well 2067 as well as declines in the flow in Nichols Spring.?
If Diamond Valley pumping is 2 possible cause for water lavel declings in Kobeh Valley, the
purnping from eastern Kobeh Valley should be expecied to afiect water levels in Riamond
Valley. Given that Dizmond Valley has been designated by the State Engineer as a Critical
Management Ares, any capture of inter-basin groundwater flow to Dismond Valley or
drawdown in Diamand Valley interferes with efforts to manage the groundwater resources
there and represents a conflict with existing rights. A recent State Engineer Order in Diamond
Valley disallows any new groundwater appropriations and any drawdown in Diamaond Valley
from Kobeh Valley should also be disallowed.

17. These Applications should be denied becsuse they include no Monitoring, Management and
Mitigatian (3M) Plan developed to the satisfaction of all potentially affected parties, including sll
undetermined vested water rights claimants. The Nevada Supreme Court concluded that *. ..
allowing tha State Engineer to grant applications conditionad upon development of a future 3tV
Plzn when the resulting appropriations would otherwise conflict with existing rights, could
potentially violate the protestants’ rights to a full and fair hearing on the matter, a rule rooted in
due process. {cite omitted)” Se2 Supreme Court Opinian, p. 15.

The Supreme Court determined the record before the State Engineer shows conflicts with
existing rights will accur as  consequence of KVR's Applications, Consistent with the Supreme
Court’s Opginion interpreting NRS 533.370{2) at this time, Eureka County insists that a
Monitoring, Management and Mitigation (3M} Plan be developed to the satisfaction of ail
potentially affected parties, including all undetermined vested water rights claimants, before
any action be taken on the Applications. Because groundwater modeling by the applicant shows
drawdown and resulting impacts will persist for decades after the mining project concludes, the
3M Plan must provide a vehicle to ensure mitigation will be funded in perpetuity, or until there
is no longer any potential for future impacts.

Any proposed management, monitaring and mitigation plan to address known and potential
impacts from the applicant's proposed pumping must be developed with supporting analytical
data prlor to any approval of the Applications, consistent with the Supreme Court Opinion. A
plan for monitoring and mitigation of potential impacts to water rights holders and threatened
species must include specific, attainable, realistic, relevant, and time-fixed measures and
acceptable substitute water sources to mitigate these conflicts and adverse impacts. The 3M
Plan must be developed with Eureka County as an active participant under the provisions of NRS
533.353. The proposed mitigation measures must be clearly defined and demonstrated to have
the desired effect and have the consensus of the impacted water rights holders.

18. These Applications should be denied because KVR cannot show it has the intenticn in good faith
or financial ability to construct the work and apply the water to the intended beneficial use with
reasonable diligence as required by NRS 533.370{1}{c). The works necessary to achieve
beneficial use of the water rights are substantial and costly, According to the Applications, the
applicant requires 11,678.17 afa of water rights to operate the Mt. Mope Mine Project. Despite
its purported intentions, KVR by its actions has plainly demonstrated it does not have the

* Technical memorandum prepared by [nterflow Hydrotogy, April 24, 2012,

6
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intention or finzncial ability to put the water to beneficial use and tha project going forward is
speculative, at best. in late 2007, General Moly's stack was selling at over $12.00 per share,
Today, it is worth about 50.36 par share; a reduction in value of 97%. As of June 28, 2016, the
molybdenum oxide price was $7.71/lb. General Moly's presentation on its website highlights
that “General Moly's B0% ownership NPV breakeven price is 510.82 per pound molybdenum,
and the undiscounted cash flow breakeven price {going forward excluding sunk capital) is $9.35
per pound molybdenum.” Since the original permits were granted, the proposed project has:

. jast millions of dollars in stock value,

* needed to tap into funds reserved for equipment purchases,

. laid off persannel,

. closed its office in Eureka, )

. deferred construction of the water-supply welis, pipelines and other infrastructure
neaded to divert the water, and

. pastponed the purchase of equipment essential to putting the water to baneficial
use,

Furthermare, Genaral Maly has repaatedly, for multiple years, requested important monitoring
required under the Bureau of Land Management’s Record of Decision be deferred because KVR
does not have sufficient funds to do the prescribed monitoring, much less put the water to
beneficial use. The company's ability to finance the project and use the water is hampered by
an unrealistic contract price for their product at a time when worldwide moly prices are low and
they are speculating the price will rise to the point that some entity will fund the project.

Eureka County expressad concern the project was speculative as far back as 2006 when it
protested KVR's initial applications for the Mt. Hope project. General Moly's primary backer at
that time has since been convicted of operating a criminal canspiracy, found guilty of murder
and executed. The project has languished for seven years since General Moly's stock value
started its dramatic decline In value, Additionally, KVR applied for and was granted water rights
to irrigate the Bobceat Ranch after the existing irrigation water rights there were abrogated by
the changes in Place of Use, Point of Diversion, and Manner of Use that were the subject of
Ruling 6127. These rights ware applied for and granted despite testimony by KVR that they are
“...notin the farming business.” KVR has since proven it was incapable of putting its irrigation
rights to beneficial use this year even though all the welis and pumping equipment at the Bobcat
Ranch are in place. KVR requested and was granted extensions of time despite the State
£ngineer’s assurances to Eureka County no extensions would be granted. This failure to simply
resume irrigation of established fields at the Bobcat Ranch is yet another symptom of KVR’s
underlying lack of intent and financial problems showing a lack of intent or financial ability to
put the water to beneficial use.

Genarzl Moly has recently received a small infusion of capital from investors, amounting o a
minar fraction of the cost to put the water to beneficial use. This small investment is coupled to
prorises to fund the project if worldwlde economic conditions change. Clearly, funding of the
project is based on speculation in the molybdenum market and funding will not be secured
anytime soon based on moly demand and the world economy. How long is the State Engineer
and cther potential appropriators of the water resource supposed to wait for such a speculative
venture to bear fruit?
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The Applications should be denied or consideration of the Applications delayed until the
Diamond Valley Regional Flow Systemn Study by the USGS, now going through final review and
expected to be published any day, is complete.

Prapagation of the cones of depression fram each of the proposed points of diversion must be
adequately determined, using real data and limited assumptions, prior to consideration of the
Applications. Not all of the proposad points of divarsion have been explored. Consequently,
well yields and the hydrologic properties of the aquifer near some proposed points of diversion
are purely hypothetical; therefore, impacts associated with pumping of substantial water rights
at the proposed points of diversion are not known.

In accordance with the Eureka County Code and the Eureks County Master Plan, Eureka County
requires the ability to continue to review all hydrologic data offered in support of the
Applications. The applicant has acknowiedged Eureka County should be involved in the review
of all hydrologic data offered in support of its praject and Eureka County should be involved in
the development of an effective monitoring, management and mitigation plan. Section 6.1.3 of
Eureka County's Master Plan states "implementation of this Plan reguires that . . . the 8oard of
Eureka County Commissioners stay involved with analysis and evaluation through all stages of
federal, state and local planning efforts ... [through] review of data for scientific and factual
soundness, plan development, implementation, monitering, and evaluation of plan
implementeation.” Section 6.2.6, the mining section of ‘the Master Plan, states the County will
“[d]evelop an evaluation program that relies upon and uses all available data, including, but not
limited to reviewing existing data including hydrological data ...." Eureka County Code 5.060.C
"mandates the use of peer-reviewsd science in the assessment of impacts related to water
resource development.”

These Applications should be denied beczuse they are part of KVR's larger water-resource
exploitation strategy which will affect water rights with a filing/priority date senior to KVR's
Applications, and result in the Kobeh Valley Hydrographic Area beceming over appropriated. in
sddition to denying applications that conflict with existing rights, the N3E must deny any
applications in excess of the basin's perennial yield. There are also many claims of vested water
rights that have been filed with the State Engineer subsequent to the information available in
front of the State Engineer. These include claims of vested water rights for Mud Spring and
Nichols Springs, There are also many claims for vested water rights in the impact area that have
not been filed because the State Engineer has never called for taking of proofs of these claims.
The undetermined ¢lalms far vested water rights with a priority senior to these KVR Applications
tould result in the Kobeh Valley Hydrographic Area becoming over appropriated.

. Tha manner of use of water under the subjact Applications is by nature of its activity 3

temporary use. Because it is a temporary use, any permit granted under these Applications
must be subject to a restriction that at the end of the mining use, the water will revert back to
the sourca.
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The proposed points of diversion for the Applications lie both in Basin 139 (Kobeh Valley} and in
Basin 153 {Diamond Valley} while the proposed place of use includes portions of Basin 153,
Basin 139 (Kobeh Valieyl, and Basin 53 (Pine Valley); therefore the applications involve 2
transfer of groundwater out of the source basin for use in another basin. As the applications
state, the water will be placed to beneficial use in Diamond Valley. Compliance with the
requirements of NRS 533.270(€) for interbasin transfers must be met.

. The proposed place of use described in the Applications is much larger than the mine's Flan of

Qperations project boundary under the Recard of Decision with the BLM.

The applicant holds notices filed with the BLM associated with water supply exploration
activities for locations in Diamond Valley, which is over appropriated and over pumped. The
notices associated with the water supply exploration activities in Diamond Valley are cutside the
Plan of Operations project boundary but within the proposed place of use listed in the
Applications.

Any further changas to points of diversion for a propesed future well field must require the filing
of additional change applications subject to the same regulatory process as the current
Applications; that is, they must be published in the local newspaper, are subject to protest, and
must meet the statutory requirements for approval.

Eureka County recognizes that the custom and culture of mining is part of its history and
appreciates the role mining plays in its local and regionzl economy. Eureka Caunty welcomas
new oppottunity for mining in its communities as long as mine development s not detrimantal
to existing economic or cultural activity or the environment. This protest is aimed at ensuring
that any development of water resources in Kobeh Valley is conducted in full accordance with
Nevadz law, the Eureka County Master Plan and related ordinances, and does not unduly
threaten the health and welfare of Eureka County citizens. Eureka County welcomes dialogue
with the applicant that addresses and resolves Euraka County’s protest points.

Eureka County requests the hearing on these Applications be held in Eureka, Nevada to facilitate
access by protestants, the water users in the area and interested citizens.

4343-6918-7124, v. 1

APP716



IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed

EUREKA COUNTY, Aug 23 2016 09:12 a.m.
Tracie K. Lindeman

Case No. _clerk of Supreme Court

Petitioner,

V8.

JASON KING, P.E., NEVADA STATE
ENGINEER, DIVISION OF WATER
RESOGURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

and

KOBEH VALLEY RANCH, LLC;
ETCHEVERRY FAMILY LTD.
PARTNERSHIP; DIAMOND CATTLE
CO., LLC; and DIAMOND NATURAL
RESOURCES PROTECTION &
CONSERVATION ASSOCIATION,

Real Parties in Interest.

PETITIONER’S APPENDIX

VOLUME 4

Docket 71090 Document 2016-26141



KAREN A. PETERSON, NSB 366
kpeterson@allisonmackenzie.com
KYLE A. WINTER, NSB 13282
kwinter@allisonmackenzie.com
ALLISON MacKENZIE, LTD.
402 North Division Street

Carson City, NV 89703
Telephone: (775) 687-0202

~and~

THEODORE BEUTEL, NSB 5222
theutel.ecda@eurekanv.org

EUREKA COUNTY DISTRICT ATTORNEY
701 South Main Street

P.O.Box 190

Eureka, NV 89316

Telephone: (775)237-5315

Attorneys for Petitioner,
EUREKA COUNTY



CHRONOLOGICAL APPENDIX
TO EUREKA COUNTY’S VERIFIED PETITION FOR WRIT OF

PROHIBITION OR IN THE ALTERNATIVE,
WRIT OF MANDAMUS

DOCUMENT

DATE

APP NO.

Eureka County’s Application No. 83948

06/24/14

001-003

Letter from J.J. Goicoechea to Jason
King re: Application 83948

06/27/14

004-005

Eureka County’s Amended Application
No. 83948

08/21/14

006-008

Kobeh Valley Ranch, LLC’s
Application Nos. 85573 through 85604,
inclusive

10/28/15

009-163

Proposed Order Remanding to State
Engineer

11/25/15

164-170

Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
85573 through 85592, inclusive

01/15/16

171-370

Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
85593 through 85604, inclusive

01/15/16

371-490

Order Granting Objection to Proposed
Order Remanding to State Engineer;
Order Granting Petitions for Judicial
Review; Order Vacating Permits

03/02/16

491-499

Amended Order Granting Objection to
Proposed Order Remanding to State
Engineer; Order Granting Petitions for
Judicial Review; Order Vacating
Permits

03/09/16

500-509

Letter from Jason King to Kobeh Valley
Ranch, LLC re: Applications 85573
through 85604

(03/22/16

510

Kobeh Valley Ranch, LLC’s Motion to
Alter or Amend Judgment

03/25/16

511-522




Notice of Appeal of State Engineer of
Nevada, Office of the State Engineer,
Division of Water Resources,
Department of Conservation and
Natural Resources, Division of Water
Resources

04/08/16

523-540

Case Appeal Statement of State
Engineer of Nevada, Office of the State
Engineer, Division of Water Resources,
Department of Conservation and
Natural Resources, Division of Water
Resources

04/08/16

541-549

Real Party in Interest Kobeh Valley
Ranch, LLC’s Notice of Appeal

04/12/16

550-553

Real Party in Interest Kobeh Valley
Ranch, LLC’s Case Appeal Statement

04/12/16

554-561

Letter to Jason King from Paul G.
Taggart, Esq. re: Kobeh Valley Ranch
Water Right Applications

04/27/16

562-565

Kobeh Valley Ranch, LLC’s Amended
Application Nos. 85576, 85583, 85588,
85603 and 85604

04/27/16

566-585

Kobeh Valley Ranch, LLC’s
Application Nos. 86149 through 86153,
inclusive

04/27/16

586-606

Kobeh Valley Ranch, LLC’s
Application Nos. 86157 through 86161,
inclusive

04/27/16

607-631

Answer to Protests of Kobeh Valley
Ranch, LLC

05/20/16

632-653

Order Denying Kobeh Valley Ranch,
LLC’s Motion to Alter or Amend
Judgment

06/03/16

654-666

Eureka County’s Amended Protests to
Kobeh Valley Ranch, LLC’s Amended
Application Nos. 85576, 85583, 85588,
85603 and 85604

07/01/16

667-716




Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
86149 through 86153, inclusive

07/01/16

717-770

Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
86157 through 86161, inclusive

07/08/16

771-830

Letter from Jason King to Kobeh Valley
Ranch, LLC re: Amended Applications
85576, 85583, 85588, 85603 and 85604

07/07/16

831

Letter from Jason King to Kobeh Valley
Ranch, LLC re: Applications 86149,
86150 and 86151

07/07/16

832

Letter from Jason King to Kobeh Valley
Ranch, LLC re: Applications 86152,
86153, 86157 through 86161

07/12/16

833

State Engineer’s Notice of Pre-Hearing
Conference

07/26/16

834-835

Supreme Court’s Order Reinstating
Briefing and Granting in Part Motion to
Expedite Appeal

07/28/16

836-837

Appellant State of Nevada, Department
of Conservation and Natural Resources,
State Engineer’s Opening Brief, Case
No. 70157

08/18/16

838-872

Opening Brief of Kobeh Valley Ranch,
LLC, Case No. 70157

08/18/16

873-915

Hydrographic Area Summary of Kobeh
Valley Hydrographic Basin

08/19/16

916

Hydrographic Basin Summary by
Application Status of Kobeh Valley
Hydrographic Basin

08/19/16

917

Hydrographic Basin Summary by
Manner of Use of Kobeh Valley
Hydrographic Basin

08/19/16

918

Hydrographic Abstract of Kobeh Valley
Hydrographic Basin

08/19/16

919-939
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DOCUMENT
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Amended Order Granting Objection to
Proposed Order Remanding to State
Engineer; Order Granting Petitions for
Judicial Review; Order Vacating
Permits

03/09/16

500-509

Answer to Protests of Kobeh Valley
Ranch, LLC

05/20/16

632-653

Appellant State of Nevada, Department
of Conservation and Natural
Resources, State Engineer’s Opening
Brief, Case No. 70157

08/18/16

838-872

Case Appeal Statement of State
Engineer of Nevada, Office of the State
Engineer, Division of Water
Resources, Department of
Conservation and Natural Resources,
Division of Water Resources

04/08/16

541-549

Eureka County’s Amended Application
No. 83948

08/21/14

006-008

Eureka County’s Amended Protests to
Kobeh Valley Ranch, LLC’s Amended
Application Nos. 85576, 85583, 85588,
85603 and 85604

07/01/16

667-716

Eureka County’s Application No.
83948

06/24/14

001-003

Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
85573 through 85592, inclusive

01/15/16

171-370

Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
85593 through 85604, inclusive

01/15/16

371-490




Eureka County’s Protests to Kobeh
Valley Ranch, LLC’s Application Nos.
86149 through 86153, inclusive

07/01/16

717-770

Eureka County’s Protests to Kobeh
Valley Ranch, LL.C’s Application Nos.
86157 through 86161, inclusive

07/08/16

771-830

Hydrographic Abstract of Kobeh
Valley Hydrographic Basin

08/19/16

919-939

Hydrographic Area Summary of
Kobeh Valley Hydrographic Basin

08/19/16

916

Hydrographic Basin Summary by
Application Status of Kobeh Valley
Hydrographic Basin

08/19/16

917

Hydrographic Basin Summary by
Manner of Use of Kobeh Valley
Hydrographic Basin

08/19/16

918

Kobeh Valley Ranch, LLC’s
Application Nos. 85573 through
85604, inclusive

10/28/15

009-163

Kobeh Valley Ranch, LLC’s Amended
Application Nos. 85576, 85583, 85588,
85603 and 85604

04/27/16

566-585

Kobeh Valley Ranch, LLC’s
Application Nos. 86149 through
86153, inclusive

04/27/16

586-606

Kobeh Valley Ranch, LLC’s
Application Nos. 86157 through
86161, inclusive

04/27/16

607-631

Kobeh Valley Ranch, LLC’s Motion to
Alter or Amend Judgment

03/25/16

511-522

Letter from J.J. Goicoechea to Jason
King re: Application 83948

06/27/14

004-005

Letter from Jason King to Kobeh
Valley Ranch, LLC re: Applications
85573 through 85604

03/22/16

510

Letter to Jason King from Paul G.
Taggart, Esq. re: Kobeh Valley Ranch
Water Right Applications

04/27/16

562-565




Letter from Jason King to Kobeh
Valley Ranch, LLC re: Amended
Applications 85576, 85583, 85588,
85603 and 85604

07/07/16

831

Letter from Jason King to Kobeh
Valley Ranch, LLC re: Applications
86149, 86150 and 86151

07/07/16

Letter from Jason King to Kobeh
Valley Ranch, LLC re: Applications
86152, 86153, 86157 through 86161

07/12/16

833

Notice of Appeal of State Engineer of
Nevada, Office of the State Engineer,
Division of Water Resources,
Department of Conservation and
Natural Resources, Division of Water
Resources

04/08/16

523-540

Opening Brief of Kobeh Valley Ranch,
LLC, Case No. 70157

08/18/16

873-915

Order Denying Kobeh Valley Ranch,
LLC’s Motion to Alter or Amend
Judgment

06/03/16

654-666

Order Granting Objection to Proposed
Order Remanding to State Engineer;
Order Granting Petitions for Judicial
Review; Order Vacating Permits

03/02/16

491-499

Proposed Order Remanding to State
Engineer

11/25/15

164-170

Real Party in Interest Kobeh Valley
Ranch, LLC’s Case Appeal Statement

04/12/16

554-561

Real Party in Interest Kobeh Valley
Ranch, LLC’s Notice of Appeal

04/12/16

550-553

State Engineer’s Notice of Pre-Hearing
Conference

07/26/16

834-835

Supreme Court’s Order Reinstating
Briefing and Granting in Part Motion
to Expedite Appeal

07/28/16

836-837




CERTIFICATE OF APPENDIX - NRAP 30(2)(1)

In compliance with NRAP 30(g)(1), I hereby certify that this Petitioner’s
Appendix consists of true and correct copies of the papers in the Nevada State

Engineer’s file.
DATED this 22™ day of August, 2016.

ALLISON MacKENZIE, LTD.
402 North Division Street
Carson City, NV 89703

(775) 687-0202

By:_/s/ Karen A. Peterson
KAREN A. PETERSON, NSB 366
kpeterson(ewallisonmackenzie.com
KYLE A. WINTER, NSB 13282
kwinter@allisonmackenzie.com

~and~

THEODORE BEUTEL, NSB 5222
theutel.ecdaleurekanv.ore
EUREKA COUNTY DISTRICT
ATTORNEY

701 South Main Street

P.O. Box 190

Eureka, NV 89316

(775) 237-5315

Attorneys for Petitioner,

EUREKA COUNTY
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FILED

CONLEY LAND & LIVESTOCK, LLC, a| ORDER GRANTING OBJECTIONTO
16 Nevada limited liability company, LLOYD PROPOSED ORDER REMANDING

MAR 0 27040
4 | CaseNos. CV1108-155 MAR 0 2ZDit
CV-1108-156 Eureka County Cleric
CV-1108-157 A
2 CV-1112-164 B londndlaado
3 CV-1112-165
CV-1202-170
4 Dept No. 2
S IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
6 NEVADA, IN AND FOR THE COUNTY OF EUREKA
! ¥ 3 %k kK
8 | EUREKA COUNTY, a political subdivision
- o of the State of Nevada,
: o 9 Petitioner,
= z
- & 10 V.
o) = E :
22y E5 N STATE OF NEVADA, EX. REL., STATE
cx8oEE ENGINEER, DIVISION OF WATER
Ifcdzzq2 RESOURCES,
Sdgzzl
§ ?:: i 28 g 13 Respondent.
= . 14
Sr 145
o

MORRISON, an individual, TO STATE ENGINEER; ORDER
GRANTING PETITIONS FOR JUDICIAL
Petitioners, REVIEW; ORDER VACATING PERMITS

v.

OFFICE OF THE STATE ENGINEER OF THE
20 STATE OF NEVADA, DIVISION OF WATER
RESOURCES, DEPARTMENT OF
21 CONSERVATION AND NATURAL
RESOURCES, JASONKING, State Engineer,
22 KOBEHVALLEY RANCH, LLC, Real Party in
Interest,

23 Respondents.

24
25

26
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GARY D, FAIRMAN

EETRICT JUDGE
DEPARTHMENT 2
WHITE PINE, LINGOLN AND EUREKA COUNTIES
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10
11
12
13

STATE OF NEVADA

14
15

16

20
21
22
23
24
25
26

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,

V.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

EUREKA COUNTY, a political subdivisjon of
the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESQURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
v.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.
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1 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
2 Nevada limited [ability company, and
MICHEL AND MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
4
Petitioners,
5 V.
6 STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
7 WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
8 RESOURCES,
> § 9 Respondent.
2 2
S 10
gg §< i On May 20, 2013, petitioners MICHEL AND MARGARET ANN ETCHEVERRY
~E§.3 8
2 Z5t g g 1 FAMILY, LP, DIAMOND CATTLE COMPANY, LLC and KENNETH F. BENSON appealed
P 5 Eey
§ d g Eg s 13 this Court’s findings of fact, conclusions of law, and order denying petitions for judicial
e EO
SEzgg
ag fa Wy review, entered May 17, 2013 (Nevada Supreme Court case no. 63258). The appeal was
o o
é : e consolidated with the appeal in Nevada Supreme Court case no. 61324 for appellate
3 Z 15 purposes. The court reversed and remanded the case for proceedings consistent with the

opinion. The remittitur was issued on November 23, 2015.
On November 25, 2015, Kobeh Valley Ranch, LLC ("KVR") via email, submitted to

the court a proposed order remanding to State Engineer; on December 3, 2015, Eureka

County, Kenneth F. Benson, Diamond Cattle Company LLC and Michel and Margaret Ann

j? Etcheverry Family, L.P. filed a joint objection to proposed orders of Kobeh Valley Ranch,
0 LLC; on December 7, 2015, Michel and Margaret Ann Etcheverry Family, L.P., Diamond
- Cattle Company, LLC and Kenneth Benson ("petitioners”) filed an objection to proposed
o4 orders of Kobeh Valley Ranch, LLC; on December 18, 2015, KVR filed its reply to joint
25

26 'Eureka County v. State Engineer, 131 Nev. Adv. Opn. 84 (2015).

3
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1 objection to proposed orders of Kobeh Valley Ranch LLC; on December 15, 2015,
5 || respondent Jason King, P.E., the State Engineer, filed his joinder to Kobeh Valley Ranch,
g || LLC's reply to joint objection to proposed orders; on January 8 and 12, 2018, petitioners
4 fited a request for review of objection to proposed orders of Kobeh Vailley Ranch, LL.C; the
5 || court has reviewed the pleadings and finds that no further briefing or hearing is
g || necessary?
- The court has reviewed the Nevada Supreme Court’s opinion issued October 29,
g | 2015. The Nevada Supreme Court held that "substantial evidence does not support the
= g g { State Engineer's finding that KVR would be able to “adequately and fully” mitigate the fact
§ g 10 that its ground water appropriations will cause Kobeh Valley springs that sources existing
g z i § < 11 rights to cease to flow.” The court further held that “The State Engineer's decision to
% § % % g % 1o || grant KVR's applications when the result of appropriations would conflict with existing
3 : E fg é 13 rights and based upon unsupported findings that mitigation would be sufficient to rectify
%g : § - 14 the conflict violates the Legislature's directive that the State Engineer must deny use or
: z
% ; 45 change applications when the use or change would conflict with existing rights.” Having
3 : 16 found petitioners had met their burden to show the State Engineer's decision was
17 incorrect, the court held “the State Engineer's decision to grant KVR's applications cannot
! 13 stand.”® The court reversed and remanded these cases to the district court for further
19 proceedings consistent with this opinion.®
20 The Nevada Supreme Court did not remand the cases to the State Engineer for
21
o2 | *7JDCR 11.
23 *Eureka County v. State Engineer at 16.
24 || “ld.
o5 |1 Sd.
o6 || fld.
4
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GARY D, FAIRMAN

DISTRICT JUDGE

OEFARTMENTYT 2
WHITE PINE, LINCOILN AND EUREKA COUNTIFS
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STATE OF NEVADA
[ [\ )W) ] 3] i) N — —e —t . - —_ —_ — Y

further proceedings consistent with its opinion which it could have done if the court
concluded additional administrative review and findings were necessary. Based uponthe
Supreme Court's reversal of this Court’s order denying petitions for judicial review and the
State Engineer's decision to grant KVR's applications, this Court finds that the petitions
for judicial review filed by the petitioners must be granted.

Good cause appearing,

IT IS HEREBY ORDERED that the petitions for judicial review filed by petitioners
in the above-captioned proceedings are GRANTED. The approval of the monitoring,
management, and mitigation plan, issued by respondent, STATE ENGINEER OF NEVADA
is VACATED and applications nos. 72695, 72696, 72697, 72698, 73545, 73546, 73547,
73548, 73549, 73550, 73551, 73552, 74587, 75988, 75989, 75990, 75991, 75992, 75993,
75994, 75985, 75996, 75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004, 76005,
76006, 76007, 76008, 76009, 76745, 76746, 76802, 76803, 76804, 76805, 76989, 76990,
77171,77525,77526, 77527, 77553, 78424, 79911, 79912, 79913, 79914, 79915, 79916,
79917,79918, 79919, 79920, 79921, 79922, 79923, 79924, 79925, 79926, 79927, 79928,
79929, 79930, 79931, 79932, 799833, 78934, 79935, 79936, 79937, 79938, 79939, 79940,
78941 and 79942 are hereby DENIED pursuantto NRS 533.371(2) in accordance with the
holding of the Supreme Court's opinion in 131 Nev. Adv. Opn. 84 issued October 29, 2015.

ITISHEREBY FURTHER ORDERED that the permits issued by the State Engineer
for the above applications are VACATED.

DATED this _<2 9" day of February, 2016. ,

)

PR

DISTRIET JUDGCE"
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11
12
13
14

STATE OF NEVADA

15

16

20
21
22
23
24
25
26

Case Nos. CV 1108-155
CV-1108-156
CV-1108-157
Cv-1112-164
CV-1112-165
CV-1202-170

Dept No. 2

NG

FILED
MAR

Eureka County Claik
By O maetliilanes

o

2EBE

[

S

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,

V.

OFFICE OF THE STATE ENGINEER OF
THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESQURCES, JASON KING, State
Engineer, KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents.

CERTIFICATE OF SERVICE
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GARY D. FAIRMAN

DMSTRICT JUDGE

REPARTMEMNT 7
WHITE PINE, LINCOLMN AN EUREKA COUNTIES
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STATE OF NEVADA
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, L.P, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

STATE OF NEVADA, EX, REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, L.P, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESCURCES,

Respondent.
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

The undersigned being an employee of the Eureka County Clerk’s Office,

y MC\!‘*;V
hereby certifies that on the 2{""‘ day of-Ee«bFuap}, 2016, | personally delivered a true

and correct copy of the following:

Order Granting Objection to Proposed Order Remanding to State Engineer:;

Order Granting Petitions For Judicial Review; Order Vacating Permits

addressed to:

Karen A. Peterson, Esq.

Allison, Mackenzie, Pavlakis, Wright &
Fagan Ltd.

P.O. Box 646

Carson City, Nevada 89701

Theodore Beutel, Esq.

Eureka County District Attorney
P.C. Box 190

Eureka, Nevada 89316

Ross E. De Lipkau, Esq.

John R. Zimmerman, Esq.
Parson, Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 89501

Dale E. Ferguson, Esq.
Gordon H. DePaoli, Esq.
Woodburn and Wedge
8100 Neil Road, Suite 500
Reno, Nevada 89511

Micheline Fairbank, Esqg.

Nevada Attorney General’s Office
100 North Carson Street

Carson City, Nevada 89701

Laura A. Schroeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

3.




—t

in the following manner:

regular U.S. mail [ ] overnight UPS
certified U.S. mail [ 1 overnight Federal Express
priority U.S. mail [ ] Faxto#

hand delivery -
copy placed in agency box located in the Eureka County Clerk’s Office
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1 Case Nos. CV 1108-155
CV-1108-156 Surske Sounty Clurh

Cv-1108-157 vy G0,
CV-1112-164 P e
CV-1112-165
CV-1202-170
CV-1207-178

Dept No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF EUREKA

Ll

EUREKA COUNTY, a political subdivision
of the State of Nevada,
Petitioner,

V.

> S

%E EERT

oEBLEZ STATE OF NEVADA, EX. REL., STATE

S22 12 ||  ENGINEER, DIVISION OF WATER

S55E30 RESOURCES,

Spiffi s

25 Ea Respondent.

o i 14

- Z

T

% 46|| CONLEY LAND & LIVESTOCK, LLC, a AMENDED ORDER
Nevada limited liability company, LLOYD GRANTING OBJECTION TO
MORRISON, an individual, PROPOSED ORDER REMANDING

TO STATE ENGINEER: ORDER
Petitioners, GRANTING PETITIONS FOR JUDICIAL

REVIEW: ORDER VACATING PERMITS

V.

20 OFFICE OF THE STATE ENGINEER QF THE
STATE OF NEVADA, DIVISION OF WATER
21 RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
22 RESOURCES, JASONKING, State Engineer,
KOBEHVALLEY RANCH, LLC, Real Party in
23 Interest,

Respondents.
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1 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
2 Nevada limited liability company, and
MICHEL and MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
4 registered foreign limited partnership,
Petitioners,
5
V.
6
STATE ENGINEER OF NEVADA, OFFICE OF
7 THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
8 CONSERVATION AND NATURAL
_ o RESOURCES,
g ;’: 9 Respondent,
i S 10 EUREKACOUNTY, a political subdivision of
Jz £ the State of Nevada,
zg - § 11 Petitioner,
ZEg:0 3
SECEzE A2
SgEss’
g;%%g £ 13 STATE OF NEVADA, EX. REL., STATE
28 s ENGINEER, DIVISION OF WATER
T g 14 RESQOURCES,
- z Respondent.
= g 15
g Z KENNETH F. BENSON, an individual,
16 DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
17 MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
18 registered foreign limited partnership,
19 Petitioners,
v,
20
STATE ENGINEER OF NEVADA, OFFICE OF
21 THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
22 CONSERVATION AND NATURAL
RESOURCES,
23 Respondent.
24
25
26
2
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9 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
2 Nevada limited liability company, and
MICHEL AND MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
4
Petitioners,
5 v.
8 STATEENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
7 WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
8 RESOURCES,
> g g Respondent.
= z
Q 8
C o 10
5 , MICHEL AND MARGARET ANN
22, 5 11 ETCHEVERRY FAMILY, LP, a Nevada
mEfvis Registered Foreign Limited Partnership
Q<RE2E qp DIAMOND CATTLE COMPANY, LLC, a
2 Lz Nevada Limited Liability Company, and
g > & i 13 KENNETH F. BENSON, an individual,
G zh
%é " Petitioners,
™ g 14
% ; 15 VS,
Z 3
“ 48 STATE ENGINEER OF NEVADA,
OFFICE OF THE STATE ENGINEER,
17 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
18 AND NATURAL RESOURCES,
19 Respondents.
20 KOBEH VALLEY RANCH, LLC, a
Nevada limited liability corporation,
21 intervenor-Respondenits.
22
23 3
On May 20, 2013, petitioners MICHEL AND MARGARET ANN ETCHEVERRY
24
FAMILY, LP, DIAMOND CATTLE COMPANY, LLC and KENNETH F. BENSON appealed
25
this Court's findings of fact, conclusions of law, and order denying petitions for judicial
26
3
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1 review, entered May 17, 2013 (Nevada Supreme Court case no. 63258). The appeal was
o consolidated with the appeal in Nevada Supreme Court case no. 61324 for appellate
3 purposes. The courtreversed and remanded the case for proceedings consistent with the
4 opinion.” The remittitur was issued on November 23, 2015.
5 On November 25, 2015, Kobeh Valley Ranch, LLC ("KVR") via email, submitted to ‘
6 the court a proposed order remanding to State Engineer; on December 3, 2015, Eureka
7 County, Kenneth F. Benson, Diamaond Cattle Company LLC and Michel and Margaret Ann
8 Etcheverry Family, L.P. filed a joint objection to proposed orders of Kobeh Valley Ranch,
e § g LL.C; on December 7, 2015, Michel and Margaret Ann Etcheverry Family, L.P., Diamond
= z
8 § 10 Cattle Company, LLC and Kenneth Benson (“petitioners”) filted an objection to proposed
e <
é% g g g s 11 orders of Kobeh Valley Ranch, LLC; on December 16, 2015, KVR filed its reply to joint
%%;%é% 12 objection to proposed orders of Kobeh Valley Ranch LLC; on December 15, 2015,
g g é ;;E g 13 || respondentJasonKing, P.E., the State Engineer, filed his joinder to Kobeh Valley Ranch,
L%é S b 14 LLC’s reply to joint objection to proposed orders; on January 8 and 12, 2018, petitioners
%’ ; 15 filed & request for review of objection to proposed orders of Kobeh Valley Ranch, LLC; the
7 z 16 court has reviewed the pleadings and finds that no further briefing or hearing is
\7 necessary.’
18 The court has reviewed the Nevada Supreme Court's opinion issued October 29,
19 2015. The Nevada Supreme Court held that “substantial evidence does not support the
50 State Engineer's finding that KVR would be able to “adequately and fully” mitigate the fact
of that its ground water appropriations will cause Kobeh Valley springs that sources existing
2o rights to cease to flow.”® The court further held that “The State Engineer's decision to
23
24 "Eureka County v. State Engineer, 131 Nev. Adv. Opn. 84 (2015).
o5 I *7JDCR 11.
26 || °Eureka County v. State Engineer at 16.
4
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’ grant KVR's applications when the result of appropriations would conflict with existing
5 rights and based upon unsupported findings that mitigation would be sufficient to rectify
3 the conflict violates the Legislature’s directive that the State Engineer must deny use or
4 change applications when the use or change would conflict with existing rights.” Having
5 found petitioners had met their burden to show the State Engineer's decision was
6 incorrect, the court held "the State Engineer's decision to grant KVR’s applications cannot
7 stand.” The court reversed and remanded these cases to the district court for further
g || Proceedings consistent with this opinion,®
= g 9 The Nevada Supreme Court did not remand the cases to the State Engineer for
- z
3 é 10 further proceedings consistent with its opinion which it could have done if the court
é g . § 5 11 concluded additional administrative review and findings were necessary. Based upon the
% % g ;j % % 12 Supreme Court’s reversal of this Court’s order denying petitions for judicial review and the
5 S % ; g E 13 State Engineer’s decision to grant KVR's applications, this Court finds that the petitions
§§ ’ S 2 14 for judicial review filed by the petitioners must be granted.
é g ‘5 Good cause appearing,
3 : 16 IT IS HEREBY ORDERED that the petitions for judicial review filed by petitioners
17 in the above-captioned proceedings are GRANTED. The approval of the monitoring,
” management, and mitigation plan, issued by respondent, STATE ENGINEER OF NEVADA
19 is VACATED and applications nos. 72695, 72696, 72697, 72698, 73545, 73546, 73547,
20 73548, 73549, 73550, 73551, 73552, 74587, 75888, 75989, 75990, 75991, 75992, 75993,
o1 75894, 75995, 75996, 75987, 750998, 75999, 76000, 76001, 76002, 76003, 76004, 76005,
0o 76006, 76007, 76008, 76009, 76745, 767486, 76802, 76803, 76804, 76805, 76989, 76990,
23
o4 | “ld.
o5 || °ld.
og 1 Cld.
5
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19
20
01
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77171,77525,77526,77527, 77553, 78424, 79911, 79912, 79913, 79914, 79815, 79916,
79817,79918,79910, 79920, 79921, 78922, 79923, 79924, 79925, 78926, 79927, 79928,
79928, 79930, 79931, 79932, 79933, 78934, 79935, 79936, 79937, 79938, 79939, 79940,
79941 and 79942 are hereby DENIED pursuant to NRS 533.370(2) in accordance with the
holding of the Supreme Court's opinionin 131 Nev. Adv. Opn. 84 Essu‘ed October 29, 2015.

IT1S HEREBY FURTHER ORDERED that the permits issued by the State Engineer
for the above applications are VACATED.

DATED this_ 7"~ day of March, 2016.

7 -7
i
..r//zﬂ"?’ (\_’7& & jm—’il/ﬂ'w\m

DISTRICT JUDGE
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GARY D. FAIRMAN

DISTRICT JUDGE

DEFARTMENT 2
WHITE PINE, LINCGOLN AND EUREKA COUNTIES

STATE OF NEVADA

Case Nos. CV 1108-155
CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

Dept No. 2

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivisjon
of the State of Nevada,
Petitioner,

V.
STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,
V.

OFFICE OF THE STATE ENGINEER OF
THE STATE OF NEVADA, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
Engineer, KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents,

MAR U8 201p

Frord AP % e i
mérely County Clark

CERTIFICATE OF SERVICE
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KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

mad

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESQURCES,

Respondent.

(=B o S + s B ) T 4 : T SO S

Z
£5.58 1| EUREKA COUNTY, a political subdivision
<3 § b 1D of the State of Nevada,
“LE & Petitioner,
nE £d g
zoefk 13
é & V.
14

STATE OF NEVADA, EX. REL., STATE
15 || ENGINEER, DIVISION OF WATER
RESOURCES,

SEVLMN LT JULCIAL LIS L RIC T COURT
WHITE PINE, LINCOLN AND EURENKA COUNTIES

16

Respondent,

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LILC, a
Nevada limited liability company, and
18 | MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada

20 registered foreign limited partnership,
21

Petitioners,
20 V.

23 STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
24 WATER RESOURCES DEPARTMENT OF
o5 CONSERVATION AND NATURAL
RESOURCES,

26 Respondent.
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KENNETH F. BENSON, an individual,
1 DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
21| MICHEL AND MARGARET ANN
3 ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,
! Petitioners,
5 v,
6 STATE ENGINEER OF NEVADA, OFFICE
7 OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
8 CONSERVATION AND NATURAL
| . RESOURCES,
) 29
- z
'3 é 10 Respondent.
gz ®
2, £3 11
sEgraZ MICHEL AND MARGARET ANN
o 2 § 2 E’ 12 ETCHEVERRY FAMILY, LP, a Nevada
$d £830 Registered Foreign Limited
222852 13| Partnership, DIAMOND CATTLE
25 3" 14 I COMPANY, LLC, a Nevada Limited
S ¢ Liability Company, and KENNETH F.
g ¢ 15 | BENSON, an individual,
16 Petitioners,
17
VS,
/ 18
STATE ENGINEER OF NEVADA,
191 OFFICE OF THE STATE ENGINEER,
20 DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
21 AND NATURAL RESOURCES,
22 Respondents.
23
KOBEH VALLEY RANCH, LLC, a
24 Nevada limited liability corporation,
25
Intervenor-Respondents.
26
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DLV LN LI JULJRLIAL LIS L RIU T COURT

GARY D. FAIRMAN

HETRICT JuDSe

DEPARTMENT 2
WHITE PINE, LINCOLN AND EUREXKA COUNTIES

STATE OF NEVADA

The undersigned being an employee of the Eureka County Clerk's Office,

hereby certifies that on the day of March, 2016, | personally delivered a true and

correct copy of the following:

Amended Order Granting Objection to Proposed Order Remanding to State
Engineer; Order Granting Petitions For Judicial Review; Order Vacating Permits -

addressed io:

Karen A. Peterson, Esq.

Allison, Mackenzie, Pavlakis, Wright &
Fagan Ltd.

P.O. Box 646

Carson City, Nevada 89701

Theodore Beutel, Esg.

Eureka County District Attorney
P.O. Box 180

Eureka, Nevada 89316

Ross E. De Lipkau, Esq.

John R. Zimmerman, Esq.
Parson, Behle & Latimer

50 West Liberty Street, Suite 750
Reno, Nevada 89501

In the following manner:

regular U.S. mail
certified U.S. mail
priority U.S, mail

hand delivery -

[ e T -
[ e ST

Dale E. Ferguson, Esq.
Gordon H. DePaoli, Esq.
Woodburn and Wedge
6100 Neil Road, Suite 500
Reno, Nevada 89511

Micheline Fairbank, Esq.

Nevada Attorney General's Office
100 North Carson Strest

Carson City, Nevada 89701

Laura A. Schroeder, Esq.
Therese A. Ure, Esq.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

overnight UPS
overnight Federal Express
Faxto#

— pr— iy
L N

copy placed in agency box located in the Eureka County Clerk's Office

WN\)
G.w'v\ Fl i ,‘La_v.k‘ Eouin o f
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' STATE OF NEVADA
BRIAN SANDOVAL LEO DROZDOFF

Ciovernor Direcior

JASON KING, P.E.
Swate Engineer

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
901 Scouth Stewart Street, Suite 2002
Carson City, Nevada 89701-5250
{775} 68B4-2800 « Fax {775) 684-2811
http://water.nv.gev

March 22,2016

Kobeh Valley Ranch, LLC

1726 Cole Blvd., Suite 115

Lakewood, CO 80401

Certified Mail No.: 7106 7808 0630 0062 2905

RE: Applications 85573 through 85604
Ladies and Gentlemen:

You are hereby notified that formal protests were filed in this office on January 13, 2016, by
Etcheverry Family Limited Partnership, by Diamond Cattle Company, LLC, by Diamond Natural
Resources Protection and Conservation Association and by Eureka County, against the granting of
your applications, under the above-mentioned application numbers. Copies of these protests are
enclosed; if you require additional copies you may obtain them on line at water.nv.gov.

The rules governing the Practice and Procedure in Protest Hearings before the State
Engineer are contained in the Nevada Administrative Code Chapter 533, Pursuant to NAC
533.140, an answer to the protest may be filed in the Office of the State Engineer within 45 days of
the date of this letter. A copy of the answer must be served at the same time on the Protestant.

Sincerely,
v /(
A ’
TN
VA
Jason King, P.E.
State Engineer
JK/dl
Enclosures
oo Parsons, Behle and Latimer, email

Schroeder Law Offices, P.C., email
Allison, MacKenzie, Ltd., emai}
Tamara Mahe, by request
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CASE NOs.: CV-1108-155
CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

DEPT. NO.: I

IN'THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
VS,
STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a Nevada
limited liability company; LLOYD MORRISON,
and individual,

Petitioners,

VS,

OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER

RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL

RESOURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party om
Interest,

Respondents,

MOTION TO ALTER OR AMEND

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

KOBEH VALLEY RANCH, LLLC’S

JUDGMENT
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Taggart & Ta

(R

VS,

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
Vs,
STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESQOURCES,

Respondent.

KENNETH F.  BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and  MARGARET ANN  ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,
Vs.
STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF

CONSERVATION AND NATURAL
RESOURCES,

Respondent.

KENNETH F.  BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and MARGARET ANN  ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

VS,
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I'll STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
31| RESOURCES,

i~

4 Respondent,
5
6 COMES NOW, Real Party in Interest, KOBEH VALLEY RANCH, LLC (hereinafter

7{"KVR"), by and through its attomeys of record, PAUL G. TAGGART, ESQ. and DAVID H.
8 ||RIGDON, ESQ., of the law firm of TAGGART & TAGGART, LTD., and, pursuant to NRCP 39(e),
9 |l hereby files this Motion to Alter or Amend this Court’s March 9, 2016 Order granting Objection to
10 ]| Proposed Order Remanding to State Engineer; Order Granting Petitions for Judicial Review; and

11| Order Vacating Permits.  This Motion is based on the attached Memorandum of Points and

= zzpy 12| Authorities, all papers and pleadings on file in this matter, and any oral argument that this Court may
)

& 13 || permit.

B

=

= 14

Thgg
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MEMORANDUM OF POINTS AND AUTHORITIES

L. PROCEDURAL BACKGROUND AND HISTORY

KVR proposes to develop a molybdenum mine, also known as the Mount Hope Mine Project, to
be located in Eureka County, Nevada. The Mount Hope Mine Project will be one of the largest primary
molybdenum mines in the world. The development and operation of the mine will greatly enhance the
economic development efforts of the State of Nevada and provide substantial tax revenue for Eureka
County. Almost $300 million dollars has already been invested in this effort and it is expected that when
the mine is operational, it will employ about 400 people in full-time positions. This Court, in its March
9, 2016, order, denied water rights that are required for this project to succeed.

To develop the mine, several water applications were filed with the State Engineer to appropriate
new water rights and change the point of diversion, place of use, and/or manner of use of existing water
rights (collectively hereinafter “Applications”).! The applications sought a total combined duty of
11,500 afa of groundwater for mining and milling purposes associated with the proposed mine. The
Applications were protested by various parties including Eureka County.

KVR has expended significant time and resources in pursuit of the Applications, including three
separate trips through this Court,  In October 2008, the State Engineer conducted five days of hearings
on the applications and, six months later, issued a ruling granting most of them. Eurcka County and
other protesters appealed that determination. This Court subsequently vacated the ruling and remanded
the case back to the State Engineer for additional proceedings. The State Engineer conducted a second
round of hearings in December 2010 and May 2011, On July 5, 2011 the State Engineer issued Ruling
6127 granting KVR 11,300 afa of groundwater rights. The Ruling was conditioned on the submission of
a monitoring, management, and mitigation plan (hereinafter “3M Plan™),

The Protestants again appealed the State Engineer’s grant of the Applications. While the appeal
was pending, in October 2011, KVR submitted a draft 3M Plan to the State Engineer. Although 3M

Plans are regularly prepared in conjunction with large water rights projects, there is no statute or

' The Applications were filed by a variety of individuals and entitics. Those Applications not filed by KVR were later assigned
and/or transferred to KVR,

4.
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17

18

19

regulation which governs the development of such plans. Applicants rely heavily on the direction and
guidance of the State Engineer regarding how a plan should be drafted.

Accordingly, during the process of developing the plan, KVR met with the State Engineer to
discuss the draft plan’s sufficiency. In reliance on the guidance provided by the State Engineer, KVR
revised the draft 3M Plan and submitted its final plan on May 10, 2012.

In June 2012, the State Engineer approved the final 3M Plan. At about the same time, on June
13, 2012, this Court upheld the findings and conclusions of the State Engineer in Ruling 6127. In July
2012, Protestants also appealed the State Engineer’s approval of the final 3M Plan to this Court and on
May 15, 2013, this Court upheld the State Engineer's approval of the 3M Plan.

This Court’s approvals of the State Engineer’s determinations were appealed to the Nevada
Supreme Court and the two appeals were consolidated into a single appeal. After briefing and argument,
the Supreme Court reversed and remanded the case to this Court. In the order of reversal and remand,
the Supreme Court specifically declined to answer the question of whether “the State Engineer has
authority to grant an application that conflicts with existing rights based on a determination that the
applicant will be able to mitigate” the conflict.” Instead the Supreme Court found that the specific 3M
Plan approved by the State Engineer “is not supported by sufficient evidence that successful mitigation
effort may be undertaken so as to dispel the threat to the existing rights holders.”

The standards for 3M Plans adopted by the Supreme Court in the decision were unprecedented
and, therefore, unknown to both KVR and the State Engineer at the time the plan was drafted and
approved. Neither KVR nor the State Engineer could have reasonably anticipated that the final 3M Plan
would be required to comply with such standards.

On March 9, 2016, this Court entered its Amended Order Granting Objection to Proposed Order
Remanding to State Engineer; Order Granting Petitions for Judicial Review; and Order Vacating
Permits. This Order effectively denies KVR’s Applications outright, requires KVR to start over, and

makes it significantly more difficult, expensive, and time-consuming to acquire the water resources

? Eureka Cnty. v, Stare Engincer, 131 Nev. Adv.Op. 84 at 2, 339 P.3d 1114, 1115 (2015).
3
Id,

APP515




2

needed to develop the mine project.

KVR respectfully submits that this Courts March 9, 2016, Amended Order was issued in error
and, pursuant to NRCP 59(e), requests this Court alter or amend the order to allow the case to be
remanded to the State Engineer for the purpose of allowing KVR to submit evidence of its ability to
successfully mitigate conflicts and amend the 3M Plan to bring it into compliance with instructions

provided by the Supreme Court.

11, STANDARD OF REVIEW

NRCP 59(e) authorizes a party to file a motion requesting alteration or amendment of a judgment
within “10 days after service of written notice of entry of the judgment.”” Notice of Entry of J udgment in
this matter was filed on March 14, 2016. Since Rule 39(e) does not provide standards for granting a
motion to alter or amend a judgment, a district court enjoys considerable discretion in granting or
denying a Rule 59(¢) motion.* A district court’s decision to grant or deny a motion for reconsideration is
reviewed under an abuse of discretion standard.” “A district court may properly reconsider its decision if
it (1) is presented with newly discovered evidence, (2) committed clear error or the initial decision was
manifestly unjust, or (3) if there is an intervening change in controlling law.™

KVR respectfully submits that the March 9, 2016 order was issued in error and is manifestly
unjust in that it fails to allow KVR an adequate opportunity to amend the 3M Plan to render it compliant
with the newly articulated and wholly unprecedented standards adopted by the Nevada Supreme Court,

III.  ARGUMENT

A, This Court erroncously concluded that the Supreme Court would have remanded
this case directlv to the State Engineer if it had intended for further proceedings
to occur before the State Engineer.

This Court stated that “[t]he Nevada Supreme Court did not remand the cases to the State Engineer
for further proceedings consistent with its opinion which it could have done if the court concluded

additional administrative review and findings were necessary.” However, the Supreme Court is not

StmoDeszgn Inc. v §BR Marketing Ltd,, 919 F Supp.2d 1112, 1117 (D Nev. 2013).
3 Smith v. Clark County School Dist., 737 F 3d 950, 954 (9th Cu’ 2013),
% Id. at 955 (internal quotations and citations omitted).
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1 ||empowered to remand issues directly to the State Engineer.’ Instead, in administrative appeals,
2 |j particularly when the Supreme Court wants an administrative agency to take substantive action consistent
3 || with its instructions, the Supreme Court remands to a district court for that court to then remand to the
4 || administrative agency.®
3 Given this long-standing practice, it would be quite extraordinary for the Supreme Court to
6 || bypass a distriet court and remand a case directly to the State Engineer. When the Supreme Court
7 {Iremanded this case back to this Court it did so for the purpose of having the Court conduct or order
8 || “proceedings consistent with this order.”” Since a district court is only empowered by NRS 533.450 to
9 {|review the fact-finding proceedings conducted by the State Engineer, and not to conduct its own fact-
10 || finding proceedings in the matter, an order for remand to the district court is effectively an order
11 |{ requiring the district court to further remand the issue to the State Engineer for additional fact-finding,

[n addition, the statement in the Supreme Court decision that “the State Engineer’s decision to
grant KVRs applications cannot stand” must be read within its proper context.'” The Supreme Court

did not find that no 3M Plan can ever provide substantial evidence for a finding that impacts from

Taggart & Taggart, Lul,

proposed pumping can be fully mitigated. It only held that this particular 3M Plan did not provide such
16 |{substantial evidence. This is the context for the quote.

17 What the Supreme Court effectively said was that if this particular 3M Plan is the only
18 || substantial evidence supporting the State Engineer’s determination, that determination cannot be upheld.
19 1| This opens the door for the development and implementation of a different 3M Plan on remand that
20 {| could provide substantial evidence supporting the State Engineer’s approval of the permits. Given the
21 || enormous negative economic impacts that will result from a complete denial of KVR’s Applications,

22 || KVR urges this Court to give it the opportunity to develop such a plan and provide evidence ofits ability

24117 See Town of Eureka v. Office of State Engineer, 108 Nev. 163, 169-70, 826 P.2d 948, 952 (1992} remanding case to district
court for referral to the State Engineer to conduet further proceedings); Application of Fillipini, 66 Nev. 17, 31, 202 P.2d 535,
25| 341-41 (1949)(remanding to the district court issues conceming whether and to what extent an application would injure
appellant); Revert v, Ray, 95 Nev. 782, 788, 603 P.2d 262, 265 (1979)(reversing and remanding to district court for further

26 || proceedings by State Engineer);, Great Basin Water Network v. State Eng’r, _ Nev. ., 234 PJ3d 912, 920
(2010)(reversing and remanding case to district court for further remand to State Engineer ta conduct further proceedings).
g
271 I
® Eureka Cniy. v. State Engineer, 131 Nev.Adv.Op. 84 at 16,339 P.3d 1114, 1121 (2013).
28 Y 1d,
-
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1 |} to successfully mitigate conflicts without requiring it to start over.

2 B. KVR _reasonablv relied on the State Engineer’s direction resarding the
3 development of the 3M Plan.
4 The Nevada Supreme Court has held that “the State Engineer has been charged with the statutory

5 || duty of administering the complex system of water rights within the state. We believe that lay members
6 || of the public are entitled to rely upon its advice as to the procedures to be followed under the state wazer

7 [V e

As noted above, Nevada currently has no statute or regulation governing the development,
8 || amendment, and implementation of 3M Plans. Accordingly, applicants who are required to submit such
9 || plans must rely solely on the direction and guidance of the State Engineer as to what elements must be
10 |} included within such plans and what standards will be used to review a plan.

11 In accordance with the requirements of Ruling 6127, KVR submitted a draft 3M Plan for the
State Engineer to review and provide feedback.” A meeting was held between KVR and the State
Engineer for the specific purpose of receiving input from the State Engineer regarding the sufficiency of

|

the plan.” Based on this guidance, KVR made revisions and submitted a final 3M Plan to the State

Tageart & Tuggant, Lid.

Engineer for approval.'® In addition, throughout the development of the plan, KVR consulted with
16 || Eureka County and other Protestants to ensure that their concems would be fully addressed.’® The final
171} 3M Plan was approved by the State Engineer after more than a year of cooperation and collaboration
18 | between K VR, the State Engineer, and the Protestants.

19 KVR’s reliance on the State Engineer’s advice and guidance as to the sufficiency of the 3M Plan
20 || was reasonable given the fact that there was no statute, regulation, or precedential case law which
21 || provided alternative direction as to what the plan should include or what standards would guide its
22 |japproval. In good-faith reliance on the State Engineer’s advice, KVR diligently pursued the
23 |{ development of the 3M Plan using the best resources available to it at the time. The Nevada Supreme

24 || Court has clearly directed that an applicant “cannot be punished for the State Engineer’s failure to follaw

26 ||} Desert Irr, Led. v State, 113 Nev. 1049, 1061, 944 P.2d 835, 843 (1997){emphasis added).
" State Engineer Record on Appeal (hereinafter “ROA™) 295-335,

27 || 7 ROA 354-376,

M.

28 || ¥ See ROA 54-167, 178, 181, 195-196, 204, 207-208, 214, and 227-241.

-8
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his statutory duty.”'® The Supreme Court’s finding that the State Engineer failed to meet his statutory
duty in approving the 3M Plan and the associated permits should not result in KVR being punished with
the vacation of the permits. Rather, this Court should remand the case to the State Engineer to allow

KVR to revise the 3M Plan to conform to the Supreme Court’s newly adopted standards.

C. The decision of the Nevada Suprenie Court articulated new and unprecedented
standards for the development of 3M Plans.

Prior to the Supreme Court’s decision, there was no statute, regulation, or case law that
articulated the standards for approval of a 3M Plan developed in conjunction with an application to
appropriate water. The adoption by the Supreme Court of the standard of review for 3M Plans is new
and wholly unprecedented. There is simply no way that KVR could have known the standard that the
Supreme Court would apply to its review of the plan before the rendering of the decision. If the State
Engineer and KVR had known the Supreme Court would require 2 3M Plan to be part of the original
approval or to include more specific mitigation evidence, KVR would have done it. KVR should be
given the opportunity to do that now.

This Court, on two prior oceasions [Judges Papez and Thompson] affirmed the actions taken by
the State Engineer. Given this, it is manifestly unjust to vacate the Permits before providing KVR an
opportunity to amend the plan in a manner that will bring it into conformance with the Supreme Court’s
directive,

D. This Court’s vacation of the KVR’s permits is manifestly unjust.

The denial of KVR’s Applications, as required by this Court’s Order, will have significant
cconomic ramifications for the State of Nevada. KVR may lose the priority position of the Applications
for the remaining water in Kobeh Valley. In the time since KVR’s Applications were filed, numerous
entities, including Eureka County, have filed new applications to appropriate the groundwater sought by
KVR. If KVR’s applications are denied, the water associated with those applications will be made
available to these later-filed applications. This is a manifestly unjust result. A project of great economic

significance to the State of Nevada should not be placed in jeopardy based on a failure of the 3M Plan to

' Great Basin Water Network v, State Eng'r, __Nev. | 234 P.3d 912,920 (2010).

9.
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18

19

conform to a post-hoc standard articulated by the Supreme Court. Rather, KVR should be given a fair
opportunity to draft a plan that complies with the ruling of the Supreme Court before they are summarily

denied.

1V, CONCLUSION

For the reasons stated above, KVR respectfully requests this Court amend its Order to allow the
case to be remanded to the State Engineer for the purpose of providing KVR the opportunity to
address the issues raised by the Supreme Court and amend the 3M Plan to bring it into compliance

with the standards articulated the Supreme Court.
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AFFIRMATION
1 Pursuant to NRS 239B.030

[R]

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any persons.

4
DATED this25™" day of March, 2016.
5
6 TAGGART & TAGGART, LTD.
108 North Minnesota Street
7 Carson City, Nevada 89703
(775)882-9900 — Telephone
8 (775)8839900\ Facsjmile
9
10
By: 4
11 PAUL G. TAGGART, ESQ.

Nevada State Bar No. 6136

DAVID H. RIGDON, ESQ.
Nevada State Bar No. 13367
Attorneys for Real Party in Interest

-11-
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}, [ hereby certify that I am an employee of TAGGART & TAGGART,
LTD., and that on this date, I served or caused to be served, a true and correct copy of the foregoing
KOBEH VALLEY RANCH, LLC’S MOTION TO ALTER OR AMEND JUDGMENT by:

[ X ] By U.S. POSTAL SERVICE: [ deposited for mailing in the United States Mail,
with postage prepaid, an envelope containing the above-identified document, at
Carson City, Nevada, in the ordinary course of business, addressed as follows:

Karen A. Peterson, Esq. Dale E. Ferguson, Esq.
Allison, Mackenzie, Pavlakis, Wright & Gordon H. DePaoli, Esq.
Fagan, Ltd. Woodburn and Wedge

P.O. Box 646 6100 Neil Rd., Suite 500
Carson City, NV 89701 Reno, NV 89511

Theodore Beutel, Esq. Micheline Fairbank, Esq.
Eureka County District Attorney Nevada Attorney General’s Office
P.O. Box 190 100 N. Carson St.

Eureka, NV 89316 Carson City, NV 89701
Ross E. De Lipkau, Esq. Laura A. Schroeder, Esq.
Parsons, Behle & Latimer Therese A. Ure, Esq.

50 West Liberty St., Suite 750 Schroeder Law Offices, P.C.
Reno, NV 80301 440 Marsh Ave.

Reno, NV 80309

[ ] By U.S. CERTIFIED, RETURN RECEIPT POSTAL SERVICE: 1 deposited
for mailing in the United States Mail, with postage prepaid, an envelope
containing the above-identified document, at Carson City, Nevada, in the ordinary
course of business, addressed as follows:

[ ] By ELECTRONIC DELIVERY, via:

DATED this 24 i day of March, 2016.

Entployee of TAGGART & TAGGART, LTD.

APP522



Office of the Attorney General

100 North Carson Sireet
Carson City, Nevada 89701-4717

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivision
of the State of Nevada,

Petitioner,
VS.
THE STATE OF NEVADA, EX REL .,
STATE ENGINEER, DIVISION OF WATER
RESOURCES,
Respondent.

CONLEY LAND & LIVESTOCK LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,
Vs,

THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
Engineer; KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents.

111
1
/11
11!

Case No
Case No

Dept. No.

Case No

Dept. No.

. CV 1108-155
. CV 1112-164

2

. CV 1108-156
2




Office of the Attorney General

100 North Carson Street
Carson Cily, Nevada 89701-4717
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a Case No. CV 1112-165
Nevada limited liability company, and Case No. CV 1202-170
MICHEL AND MARGARET ANN

ETCHEVERRY FAMILY, LP, a Nevada Dept. No. 2

registered foreign limited partnership,

Case No. CV 1108-157

Petitioners,
VS,

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOUCES,

Respondents.

NOTICE OF APPEAL

Notice is hereby given that the State Engineer of Nevada, Office of the State Engineer,
Division of Water Resources, Departrent of Conservation and Natural Resources, Division of
Water Resources (‘Nevada State Engineer”), by and through counsel, Nevada Attorney
General Adam Paul Laxalt and Senior Deputy Attorney General Micheline N. Fairbank, hereby
appeals to the Nevada Supreme Court from the Amended Order Granting Objection to
Proposed Order Remanding to State Engineer: Order Granting Petitions for Judicial Review:
Order Vacating Permits entered by this Court on March 9, 2016. Notice of Entry of Order was
served on March 14, 2016. A copy of said Notice of Entry of Amended Order is attached
hereto as Exhibit 1.

111
111
i
111
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100 North Carson Street
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AFFIRMATION (Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding Notice of Appeal does not
contain the social security number of any person.

DATED this 8th day of April, 2016.

ADAM PAUL LAXALT
Attorney General

/ -
By, A e N Ta L nn b

MICHELINE N. FAIRBANK i
Senior Deputy Attorney General
Nevada Bar No. 8082
100 North Carson Street
Carson City, Nevada 89701-4717
Tel: (775) 684-1225
Fax: (775) 684-1108
Email: mfairbank@ag.nv.gov
Counsel for Respondent,

Nevada State Engineer

CERTIFICATE OF SERVICE

I certify that | am an employee of the State of Nevada, Office of the Attorney General,
and that on this this 8th day of April, 2016, | served a true and correct copy of the foregoing
NOTICE OF APPEAL, by placing said document in the U.S. Mail, postage prepaid, addressed

o

Karen A. Peterson, Esq. Michael Pagni, Esq.

Dawn Ellerbrock, Esq. Debbie Leonard, Esq.

ALLISON, MACKENZIE, LTD. MCDONALD CARANO WILSON LLP

402 North Division Street Post Office Box 2670

Carson City, Nevada 89703 Reno, Nevada 89505

Attorneys for Eureka Cotinty Attorneys for Municipal Water Purveyors,
Truckee Meadows Water Authority

Theodore Beutel, Esq. Philip R. Byrnes, Jr., Esq.
EUREKA COUNTY DISTRICT ATTORNEY James W. Erbeck, Esq,
Post Office Box 120 Bradford R. Jerbic, Esq.
Eureka, Nevada 89316 LAS VEGAS CITY ATTORNEY
Attorneys for Eureka County 495 South Main Street, Sixth Floor
Las Vegas, Nevada 89101-6011
111 Attorneys for Municipal Water Purveyors,
11 City of Las Vegas

11/
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Jennifer Mahe, Esq.

MAHE LAW, LTD.

707 North Minnesota Street, Suiite D
Carson City, Nevada 89703
Attorneys for Eureka County

Laura A. Schroeder, Esq,

Therese A. Ure, Esq.

SCHROEDER LAW OFFICES, P.C.

440 Marsh Avenue

Reno, Nevada 89509-1515

Altorneys for Kenneth F. Benson,
Diamond Caitle Company, LLC, and Miche!
and Margaret Ann Etcheverry Family LP

Francis M. Wikstrom, Esq.

PARSONS BEHLE & LATIMER

201 South Main Street, Suite 1800
Salt Lake City, Utah 84111

Attorneys for Kobeh Valley Ranch, LLC

Ross E. de Lipkau, Esaq.

John R. Zimmerman, Esq.

FARSONS BEHLE & LATIMER

50 West Liberty Street, Suite 750
Reno, Nevada 89501

Attorneys for Kobeh Valley Ranch, LLC

Francis C. Flaherty, Esq.

Jessica C. Prunty, Esqg.

DYER LAWRENCE PENROSE
FLAHERTY DONALDSON & PRUNTY

2805 Mountain Street

Carson City, Nevada 89703

Attarneys for NV Energy

Gary M. Kvistad, Esq.

Bradley J. Herrema, Esq.

BROWNSTEIN HYATT FARBER SCHRECK

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106-4614

Attorneys for Municipal Water Purveyors,
Town of Minden

Brandi L. Jensen, Esq.

FERNLEY CITY ATTORNEY

595 Silver Lace Boulevard

Fernley, Nevada 89408

Attorneys for Municipal Water Purveyors,
City of Fernley

Jason Woodbury, Esq.

CARSON CITY DISTRICT ATTORNEY

885 East Musser Street, Suite 2030

Carson City, Nevada 89701

Aftorneys for Municipal Water Purveyors,
Carson City

Josh M. Reid, Esq.

HENDERSON CITY ATTORNEY

240 Water Street

Henderson, Nevada 85009

Altorneys for Municipal Water Purveyors,
City of Henderson

Michael Smiley Rowe, Esq.

ROWE HALES YTURBIDE, LLP

1638 Esmeralda Avenue

Minden, Nevada 89423

Attorneys for Municipal Water Purveyors,
Gardnerville Ranchos General
Improvement District

Paul G. Taggart, Esq.

TAGGART & TAGGART, LTD.

108 North Minnesota Street

Carson City, Nevada 89703

Attorneys for Municipal Water Purveyors,
Southern Nevada Water Authority

Gregory J. Walch, Esaq.

Dana R. Walsh, Esq.

LAS VEGAS VALLEY WATER DISTRICT

1001 South Valley View Boulevard

Las Vegas, Nevada 89153

Attorneys for Municipal Water Purveyors,
Southern Nevada Water Authority

Daniel F. Polsenberg, Esq.

LEWIS ROCA ROTHGERBER LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

Atforneys for Municipal Water Purveyors,
Southern Nevada Water Authority

-4

M&wﬁw

Dorene A. Wright
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INDEX OF EXHIBITS

ExHisIT EXHIBIT DESCRIPTION NUMBER OF
No. PAGEs
1. Notice of Entry of Amended Order Granting Objection to 12

Proposed Order Remanding to State Engineer; Order
Granting Petitions for Judicial Review: Order Vacating
Permits filed March 14, 2016
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ALLISON MacKENZIE, LTD.

S22 Morth Division Street. P,

0. Box 64h, Carson Cigy, NV 807072

q

RT-0202 Fax: (775) 8827918

Febdnil Addrece Insw@alliconmacken7io com

Telephone: (775} 0

(3]

4

~1 fan} th

e

NG e

EILED
Case Now,  CVII0%-155 o
CV1108-156 Ry
CV1108-157 HAR § i
CVIil2-104 E%{\?:”ﬁwﬁ!‘»ij 5
C\?i E ] 2- l 65 53:;: £ AN \,;{_p;hg'ﬁ__—_‘

CV1202-170
CVI207-178

Dept. No. 2

IN'THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

EURERA COUNTY, a political
subdisiston of the State of Navada,

Petitianer, Case No : CVIIDE-155
v
Depl. No.: 2
THE STATE OF NEVADA, BEX. REL,
STATE ENGINEER, DIVISION OF
WATER RESOURCES, and XOREH
VALLEY RANCH, ILLC, & Nevada
limited liability company,

Resoondents, /
CONLEY LAND & LIVESTOCK, LI.C, a

Nevada limited linbility company: LLOYD
MORRISON, an individunl;

Petitioners/Phuntiily, Case No: CVII08 136
V.

Dept. No.: 2

| THE OFFICE OF THE STATE ENGINEER

OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, Stale Engineer,
KOBEH VALLEY RANCH, LLC, Real Party
in [uterest,

Respondent/Defendpnie.. /
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ALLISON MaeKENZIE, LTI,
402 Morth Division Steeet, P.O, Box 646, Carson City, NV 8970

3

Felepbone: (775) 6870202 Fox: (775} BY2-7018
B0l Adbrdresee Tow @nllvonmacken?ie ecom

KENNETH I BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Neveda Limited Liability Company, snd
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnership,

Petitioners,
V.

STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION
AND NATURAL RESQURCES, and
KOBEH VALLEY RANCH, LLC, a
Nevada limited Hability company,

Resnondents.

EUREKA COUNTY,

-z political subdivision of the State of Navada,

Petition:r,
V.

THE STATE OF NEVADA, EX. REL,
STATE ENGENEER, DIVISION OF
WATER RESOQURCES, and KOBEH
VALLEY RANCH, LLC, a Navada
heited hability compuny,

Respondents.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, 1.LLC. a
Nevada Limited Liability Company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
Registered Foreign Limited Partnarship,

Petitioners,
Vs,

STATE ENGINEER OF NEVADA,

OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES,
DEPARTMENT OF CONSERVATION

AND NATURAL RESQURCES, and KOBEH
VALLLY RANCH. LI C 2 Nevada limited
Habitity company,

Resaondents.

Case No.: CVIEH05-157
Dept, No.r 2

Cuse NoCVIT2-164
Dept Nos2

Case No. CVI112-165
Dept. Nou: 2
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ALLISON MacKENZIE, LTD.

il

A02 Morth Division Sreet. PLO. Box 646, Carson City, NV 89702

Telephone: (773} 687-0202 Tax. (775) RE2-TOIR

Mol Addrose Brw @ aHisonmacken?it com

%]

KENNETI IY. BENSOX, an individua!,
DIAMOND CATTLE COMPANY, LLC, 5
Nevada limited lability company, and
MICHEL AND MARCARET ANN
ETCHEVERRY FAMILY, LP, a Nevieha
registered loreign limited partnarship,

Petitioners, Cuse Nau: CVI202-170
173 Dept. Noo 2
STATE ENGINEER OF NEVADA,
OFFICE OF THE STATE ENGINEER,
DIVISION OF WATER RESOURCES
DEPARTMENT OF CONSERVATION
AND NATURAL RESOQOURCES,

Respondent !

MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Navada
Registered Foreign Limited Partnership,
DIAMOND CATTLE COMPANY, LLC, 2
MNevada Limited Liability Company, tnd
KENNETH . BENSON, un individual,

Pelitioners, Cnse Mo CVI207-178
V. Dept. No.: 2
STATE ENGINEER, OF NEVADA,
OFFICE OF THE STATE ENGINEER,

DIVISION OF WATER RESQURCES,
DEPARTMENT OF CONSERVATION

. AND NATURAL RESOURCES,

Respandent,
AND

KOBEH VALLEY RANCH, LLC, &
Nevada limited Hability company,

Intervenor-
Respondent. !

NOTICE OF ENTRY OT AMENDED ORDER
GRANTING OBJECTION TO PROPOSED ORDER REMANDING
TO STATE ENGINEER; ORDER GRANTING PETITIONS
FORJUDICIAT, REVIEVW: ORDER VACATING PERMITS

NOTICE 15 HERFBY given that un the 9 day of March, 2006, the Count duly
enterzd an AMENDED ORDER GRANTING OBJECTION TO PROPOSED ORDER

-3.
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LTD.

HI2 Marth Division Street, P.QL Box 646, Carson Cay, NV 89702

ALLISON MacKENZIE,

Il REMANDING TO STATE ENGINEER; ORDER GRANTING PETITIONS FOR JUDICIAL
2 REVIEW; ORDER VACATING PERMITS in the gbosceoniited matters. A copy of said
31 AMENDED ORDER is alrached hereto as Exhibit #17,
4 AFFIRMATION
5 The undersigned does hereby affinn that the preceding document DOLS NOT
61 contain the sacial security number of any person,
7 DATED this 14 day of March, 2016.
3

KAREN A, PETERSON, E8Q,
9 HNevada State Bar No, 0365
ALLISON MacKENZIE, LTD.

i 402 North Division Street
Carson City, Nevada 89703

1}
E ~ and ~

w12
= E | EUREKA COUNTY DISTRICT ATTORNEY
o oE 13l 701 South Muin Streel
oo Post Office Box 199
=t 14 Eurcka, Neveds H9%36
Bt -f\;\—‘;\ \ i'.
SEos AL
84 | THEODORE BEUTEL, ESQ,
Sz 17 Nevida State Bar No. 5222
® = !
@ Z 18] Attornzys for EUREK A COUNTY
o~ =
< g
5z
= 20
5w
=

22

23

i

24

73

)

27

28

.
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ALLISON MucKENZIE, LTD.
402 North Division Street, P.O. Dox 646, Carson City, NV 89702

Telephone: (775) 687-0202  Fax: (775) 8927918

F-Mnil Addrean: Inwfilalliennmackenrie rom

e . T ~2 T . TR VO T N [,

CEE N L S T S N S T S N U
%ng&ww—-ommﬂmmaumm@

CERTIFICATE QF SERVICE

Pursuant to NRCP Rule 5(123, I hereby certify that [ am an employee of ALLISON
nd that on this date T caused the foregoing document to be

MacKENZIE, LTD., Attorneys at Law, a
served to all parties to this action by:

v Placing & true copy thereof in a sealed postage pre&%ig gz)lée)t(%pﬁ, first class malil, in
(

the United States Mail in Cerson City, Nevada [NR
Via electronic transmission
- Hand-delivery [NRCP 5(b)(2)(A)]

Micheline N. Fairbank, Esq.
Senior Deputy Attorney General
Attorney General’s Office

100 North Carson Street

Carson City, NV 89701

Raoss E. de Lipkau, Esq.

John R, Zimmerman, Esq.
Francis Mark Wikstrom, Esq,
Parsons Behle & Latimer

50 West Liberty Street, Suitz 750
Reno, Nevada 89501

Laura A, Schroeder, Eeq,
Therese A. Ure, Esqg.
Schroeder Law Offices, P.C.
440 Marsh Avenue

Reno, Nevada 89509

Gordon H. DePaoli, Esq,
Dale E. Ferguson, Esq.
Woodburn and Wedge
6100 Neil Rozd, Suite 500
Reno, NV BD511

Courtesy Copv to:

Hnnaraéie Gary D. Fairman
Seventh Judicial District Court
P.0. Box 151629

Ely, NV 89115

DATED this 14% day of March, 2016

/7
/}%zﬁu «%ﬂj@‘u}}:
RANGY FONTE;&F
. 7

4BEE.0522-0143. 6 1 /
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o | CaseNos. ©V1108-15
C\.f 1108- 155 Llbabor aats Lo o
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3 CV-1112-165
CV-1202-170
& CV-1207-178
Ospi No. 2
b
5 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
v NEVADA, IN AND FOR THE COUNTY OF EUREKA
8 L
. - EUREHKA COUNTY, & political subdivision
= i 94 ofthe State of Nevada,
-] z : Ligt
& 3 i Petitioner,
v 5 10 |
D H v,
Eie fe
Lefris STATE OF NEVADA, EX. REL., STATE
SgrizEae ENGINEER, DIVISION OF WATER
g §iz ¢ RESOURCES,
Erifiz 13
5 ie ; Respondant,
= ¢ 14
4 3 |
o154
16 || COMNLEY LAND & LIVESTOCK, LLC, = AMENDED ORDER
i HMevada limited liability company, LLOYD GRANTING OBJECTIONTO
I MORRISON, an individual, PROPOSED ORDER REMANDING
| TO STATE ENGINEER: ORDER
| Petitioners, GRANTING PETITIONS FOR JUDICIAL
; REVIEW: ORDER VACATING PERMITS
1 V.

EOS OFFICE OF THE STATE ENGINEER QF THE
STATE OF NEVADA, DIVISION OF WATER
21 RESQURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
22 RESOURCES, JASONKING, State Enginaer,
HOBEHVALLEY RANCH, LLC, Real Party in
23 interest,

Respondents.
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G
(W1

oy
o
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GARY 0. FALRMAN

YT IET JunsE

DUPAN~MENT 2
WHITE PING, GINCOLN AND FURERA COUNTITS

~J o t Eo

[l

HTATE OF NEVALis

WM

RENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLGC, a
Nevada limited liabliity company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a HNsvada
registered foreign limited partnership,

Petitioners,
V.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIViSION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKACOUNTY, & poiitical subdivision of
tha State of Navada,
Pelitioner,

'S

STATE OF HNEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESQURCES,

Raspondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Mevada limited liability company, and
MICHEL and MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Pelltioners,
V.

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondant.
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3 KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
o MNevada limited Habkility company, and
MICHEL AND MARGARET ANN

¢! ETCHEVERRY FAMILY, LP, a HNeavada
registered foreign limited partnership,

N Petitionears,

5 v,

6 | STATEENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
7 1  WATER RESOURCES DEPARTMENT OF
CONSERVATION AND HNATURAL
g ! RESOURCES, ‘

Petitioners,

15 | Vs,

i g Respondent.

2

O £ 10

G, & MICHEL AND MARGARET ANN

2% £z 11] ETCHEVERRY FAWILY, LP, a Nevada
GEiriy Registered Foreign Limited Partnership
32128421 DIAMOND CATTLE COMPANY,LLC, a
AR WNevada Limited Liability Company, and
GIElgy qa| KENNETHF. BENSON, an individual,

WINTE PSS, LIRS OBLE AL
—_
I

51 STATE ENGINEER OF NEVADA,

{ OFFICE OF THE STATE ENGINEER,
- DIVISION OF WATER RESQURCES,
| DEPARTMENT OF CONSERVATION
AND NATURAL RESOURCES,

Respondents.

o5 | KOBEH VALLEY RANCH, LLC, 2
"7 [ Nevada limited liability corporation,

21
Intervenor-Respondents.
(‘\.2
i
23 &
On May 20, 2013, petilinners MICHEL AND MARGARET ANN ETCHEVERRY
5y
L OEANILY LP, DIAMOND CATTLE COMPARY, LLC and KENNETHF EENSON appealad
25 . n A
this Court's findings of fact, conclusions of lew, end order denying pstitions for judicial
26

3
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SEVENTH JUDICIAL DISTIICT COURT

LAY DL FAIIMAN

FPSTMCT JUNGL

CEPARTHMTMY 2
WIIITE Pisit LIHCOLH AMD CHRUHA COUNTICS

STATE OF HEVADa

I

o~

9]

11

p—y —
L ™

—
I

14

review, entered May 17, 2013 (Nevads Suprems Court cass no. 63258 }. Thzappealwas
consolidated with the appsal in Navada Suprems Cour case no. 81324 for gppeliate
purposes. The courl reversed and remended the casa {o ar procesdings consistent with tha
opinion ' The remittitur was issusd on November 23, 2015.

On November 25, 2015, Kobeh Vallay Ranch, LLC ("KVR"} viz emall, submitiad io
the court & proposed order remanding to State Engineer; on Dacemner 3, 2015, Euraka
County, Kenneth F. Benson, Diamand Catie Company LLC and Mizhel 2nd Margaret Ann
Etchavarsy Famiy, L P filed a joint obizction to proposed orders of Kobsh Valley Ranch,
LLC: on Dacember 7, 2015, Micha! and Margare! Ann Eic wsvarry Family, L P, Diamond
Cattle Company, LLC and Kennsth Benson ("pelitioners”} filed an ohjzction lo propose
orders of Kobeh Valley Ranch, LLC; on Decembar 18, 2015, KVR filad its reply to joint
objection o proposed orders of Kobeh Valley Ranch LLC: on Dacember 15, 20185,
respondent Jason King, P.E, tha Stale Enginssr, filsd his joinder to Kobah Vallsy Ranch,
LLC's reply to joint objzction to proposed orders: on Januery B and 12, 2016, pelitioners
filed 2 request for review of objscton to proposed orders of Kobeh Velley Ranch, LLC, the
couri has reviewad ihz pleadings and finds that mo fudher briefing or hearing is

The court has revigwed the Nevada Suprams Court's opinfon issuad October 20,
2015, The Nazvade Suprame Courl held that "substantizl evidence does not support the

State Enginesr's finding that KVR wau'd bz able lo "adequately and jully” mitigate the fact
thatits ground waler appropristions will cause Kobeh Vallsy sor ngs that sources existing

rights (o cease to flow'® The cour further hald that “The Siate Engineer's decision to

Eurexa Counly v. Stals Enginsar, 121 Nav, Adv. Opn 84 (2015).

“7JOCR 11,

*Eureka County v. State Engneer &t 16
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5 grant KVR's applications when the result of appropristions would conflict with existing
5 rights and based upon unsupporied findings that mitigation wauld be sufficient Lo reciify
3 the conflict violales the Leglslature’s directive that the State Enginser must dery use or
p change applications whan the use or change would conflict with exis sting rights.™ Having
5 found petitioners had mst their burden to show lhe State Enpinesr's decision was
5 incorrect, the courl held “the Steta Enginser's decisionto grant KVR's applications cannot
- stand ** The court ravarsad and remandad these cases lo the district courl for furthar
8 proceedings consistent with this opin'on.®
% g g The MNevade Supreme Court did not remand the cases to the Stals Enginesr for
8 g 10 further proceedings censistent with ifs ooinfan which it could have done if the court
g 4 §, < 1 concluded additional administrativa revisw and findings were nacessary, Baseduponths
% § ? E%’ g 1o Supreme Court's reversal of this Court's osder denying patitions for judicial review and the
g 2223 ; 13 Siate Enginser's decision to grant KVR's applicafions, thiz Court finds that the petitions
%3 : é i ” for judicial review filed by ths patitioners must be granied.
g ;E 18 Good ceuse appearing,
& z ) IT I3 HEREBY ORDERED that the pelitions for judicial review filad by patitionars
‘?i.\ ;7 in the above-captioned proceed:ngs are GRANTED. Tha approvel of the monitaring,
i ii;;}:i: .8 management, and mitigation plan, issusd by respondant, STATE ENGINEER OF NEVADA
%;"f%f’;i . is VACATED &nd applications nos. 72695, 72696, 72697, 72698, 73545, 73545, 73547,
2 73548, 73540, 73530, 7355, 73552, 74557, 75088, 75980, 75890, 75951, 75092, 75993,
o1 7834, 75985, 75036, 75857, 750958, 75985, 76000, 768001, 75002, 76003, 76004, 76005,
25 76308, 78007, 76008, 76008, 76745, 76748, 76802, 76803, 76804, 76805, 75988, 76090,
23 e et s e e
2z | M
o || Gl
o | /g
5

APP539



1 JT171,77525,77526, 77627, 77553, TR424 75811, 79912, 70913, 78214, 78915, 798186,
5 79917,70218,79910, 76820, 70921, 78022, 793823, 79524, 79825, 79323, 78527, 70928,
g f 79929,79330, 79531, 70932, 79933, 79834, TO035, 79836, 79937, 79338, 79938, 79540,
4 79947 and 78942 are hereby DENIED pursuant to NRS 533,370(2) in accordance with ine
5 holding of the Suprema Courl's opinionin 131 Nav, Adv. Opn. B4 issued October 29, 2015
5 ITISHEREBY FURTHER ORDERED that the permits issued by the State Enginser
7 for the above applizations are VACATED.
gl DATEDWis /7 dzyoitarch, 2018,

. 5 f,..'?") &

g 3 0l D’STRIC| JUDGE

O, ¢ |

2, g8

DEriziagy
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Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

EUREKA COUNTY, a political subdivision
of the State of Nevada,

Petitioner,
Vs,
THE STATE OF NEVADA, EX REL.,
STATE ENGINEER, DIVISION OF WATER
RESQURCES,

Respondent.

CONLEY LAND & LIVESTOCK LLC, a
Nevada limited liability company, LLOYD
MORRISON, an individual,

Petitioners,
Vs,

THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA, DIVISION
OF WATER RESOURCES, DEPARTMENT
OF CONSERVATION AND NATURAL
RESOURCES, JASON KING, State
Engineer, KOBEH VALLEY RANCH, LLC,
Real Party in Interest,

Respondents.

1
Iy
I
11

155

Case No. CV 1108-
1112-164

Case No. CV
Dept. No. 2

Case No. CV 1108-156
Dept. No. 2
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Office of the Attorney General

100 North Carson Street
Carson City, Nevada 89701-4717

O © W ~N O G 5~ oW N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and
MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, a Nevada
registered foreign limited partnership,

Petitioners,
VS,

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOUCES,

Case No. CV 1108-157
Case No. CV 1112-165
Case No. CV 1202-170

Dept. No. 2

Respondents.
CASE APPEAL STATEMENT
1. Name of appellant filing this case appeal statement:
a. The State Engineer of Nevada, Office of the State Engineer, Division of Water

Resources, Department of Conservation and Natural Resources, Division of

Water Resources.

2. Identify the judge issuing the decision, judgment, or order appealed from:

a. The Honorable Judge Gary D. Fairman.
b. Order being appealed: Amended Order Granting Objection to Proposed Order

Remanding to State Engineer; Order Granting Petitioners for Judjcial Review;

and Order Vacating Permits filed March 9, 2016,

3. Identify each appellant and the name and address of counsel for each appellant:
a. The appellant is the State Engineer of Nevada, Office of the State Engineer,
Division of Water Resources, Department of Conservation and Natural
Resources, Division of Water Resources.
b. The attorneys for the State Engineer of Nevada, Office of the State Engineer,
Division of Water Resources, Department of Conservation and Natural

Resources, Division of Water Resources:

1
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Adam Paul Laxalt

Attorney General

Micheline N. Fairbank

Senior Deputy Attorney General
Nevada Bar No. 8082

100 North Carson Stireet

Carson City, Nevada 89701-4717
Tel: (775) 684-1225

Fax: (775) 684-1108

Identify each respondent and the name and address of appellate counsel, if known, for

each;

Karen A. Peterson, Esq. (Nevada Bar No, 366)
Dawn Ellerbrock, Esq. {(Nevada Bar No. 7327)
ALLISON, MACKENZIE, LTD.

402 North Division Street

Carson City, Nevada 89703

Ms. Peterson and Ms. Ellerbrock are attorneys of record for Eureka
County. It is unknown whether Ms. Peterson and Ms. Ellerbrock will
represent Eureka County in the appeal.

Theodore Beutel, Esq. (Nevada Bar No. 5222)
EUREKA COUNTY DISTRICT ATTORNEY
Post Office Box 190

Eureka, Nevada 89316

Mr. Beutel is an attorney of record for Eureka County. It is unknown
whether Mr. Beutel will represent Eureka County in the appeal.

Jennifer Mahe, Esq. (Nevada Bar No. 9620)
MAHE LAW, LTD.

707 North Minnesota Street, Suite D
Carson City, Nevada 89703

Ms. Mahe is an attorney of record for Eureka County. It is unknown
whether Ms. Mahe will represent Eureka County in the appeal.

Laura A. Schroeder, Esq. (Nevada Bar No. 3595)
Therese A. Ure, Esq. (Nevada Bar No. 10255)
SCHROEDER LAW OFFICES, P.C.

440 Marsh Avenue

Reno, Nevada 89509-1515

Ms. Schroeder and Ms. Ure are attorneys of record for Kenneth F.
Benson, Diamond Cattle Company, LLC, and Michel and Margaret Ann
Etcheverry Family LP. It is unknown whether Ms. Schroeder and
Ms. Ure will represent these parties in the appeal.
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Indicate whether any attorney identified above in response to questions 3 or 4 is not
licensed to practice law in Nevada and, if so, whether the district court granted that
attorney permission to appear under SCR 42 (attach a copy of any district court order
granting such permission):

a.

Francis M. Wikstrom, Esqg. (Utah Bar No. 3462)
FPARSONS BEHLE & LATIMER

201 South Main Street, Suite 1800

Salt Lake City, Utah 84111

Mr. Wikstrom is an attorney of record for Kobeh Valley Ranch, LLC
before the district court. Mr. Wikstrom is not an attorney licensed to
practice law in the state of Nevada. Upon information and belief,
Mr. Wikstrom was granted leave to appear under SCR 42, It is unknown
whethe]ar Mr. Wikstrom will represent Kobeh Valley Ranch, LLC in the
appeal.

Ross E. de Lipkau, Esg. (Nevada Bar No. 1628)
John R. Zimmerman, Esq. (Nevada Bar No. §729)
FARSONS BEHLE & LATIMER

50 West Liberty Street, Suite 750

Reno, Nevada 89501

Mr. de Lipkau and Mr. Zimmerman are attorneys of record for
Kobeh Valley Ranch, LLC. It is unknown whether Mr. de Lipkau or
Mr. Zimmerman will represent Kobeh Valley Ranch, LLC in the appeal.

Paul G. Taggart, Esq. (Nevada Bar No. 6136)

David H. Rigdon, Esq. (Nevada Bar No. 13567)

TAGGART & TAGGART, LTD.

108 North Minnesota Street
Carson City, Nevada 89703

Mr. Taggart and Mr, Rigdon are attorneys of record for Kobeh Valley

Ranch, LLC. Upon information and belief, Mr. Taggart and Mr. Rigdon
will represent Kobeh Valley Ranch, LLC in the appeal.

Upon information and belief, Francis M. Wikstrom, Esq. (Utah Bar No. 3462) is
not licensed to practice law in the state of Nevada. Further, upon information
and belief, Mr. Wikstrom was granted permission pursuant to SCR 42, however,
the Office of the Attornay General is not in possession of the order granting such

leave,

APP544



Office of the Attorney General

100 North Carson Street
Carson City, Nevada B9701-4717

—

[ A T e T N L A T N T N T N
m\lO'Jm-h(ﬂf\)-ﬂo(om\ia)m-hmmﬂo@m“d@m-ﬁwm

{1/

Indicate whether appellant was represented by appointed or retained counsel in the

district court:

a. Appellant was represented by the Office of the Attorney General before the
district court.

Indicate whether appellant is represented by appointed or retained counsel on appeal:

a. Appellant is represented by the Office of the Attorney General on appeal.

Indicate whether appellant was granted leave to proceed in forma pauperis, and the

date of entry of the district court order granting such leave:

a. Appellant did not seek in forma pauperis status and was not granted leave to
proceed in forma pauperis.

Indicate the date the proceedings commenced in the district court (e.g., date complaint,

indictment, information, or petition was filed):

a. A petition for judicial review was filed on August 8, 2011, before the Seventh
Judicial District Court case no. CV 1108-155.

b. A petition for writ of prohibition, complaint and petition for judicial review was
filed on August 10, 2011, before the Seventh Judicial District Court in case
no. CV 1108-1586.

c. A petition for judicial review was filed on August 10, 2011, before the Seventh
Judicial District Court in case no. CV 1108-157.

d. A petition for judicial review was filed on December 29, 2011, before the
Seventh Judicial District Court in case no. CV 1112-164,

e. A petition for judicial review was filed on December 29, 2011, before the
Seventh Judicial District Court in case no. CV 1112-185.

f. A petition for judicial review was filed on February 3, 2012, before the Seventh
Judicial District Court in case no. CV 1201-170.

g. A petition for judicial review was filed on July 5, 2012, before the Seventh

Judicial District Court in case no. CV 1207-178.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

10.

11.

1
11

Provide a brief description of the nature of the action and result in the district court,
including the type of judgment or order being appealed and the relief granted by the
district court:

a. This is an appeal from the Amended Order Granting Objection to Proposed
Order Remanding to State Engineer; Order Granting Petitions for Judicial
Review, Order Vacating Permits filed on March 9, 20186, and which the notice of
entry of order was served March 14, 2016. The March 8, 2016, Order followed
the Nevada Supreme Court's opinion, 131 Nev. Adv. Op. 84, which was issued
on October 19, 2015. Based upon the District Court's interpretation of the
Nevada Supreme Court’s opinion, the District Court did not remand to the State
Engineer applications to appropriate water for a beneficial use nos. 72695,
72696, 72697, 72698, 73545, 73546, 73547, 73548, 73548, 73550, 73551,
73552, 74587, 75988, 75889, 75990, 75991, 75992, 75993, 75994, 75995,
75996, 75997, 75998, 75999, 76000, 76001, 76002, 76003, 76004, 76005,
76006, 76007, 76008, 76745, 76746, 76802, 76803, 76804, 76805, 769809,
76980, 77171, 77525, 77526, 77527, 77553, 78424 79811, 79912, 79913,
79914, 79915, 79916, 79917, 79918, 79919, 79920, 78921, 79822, 79823,
79924, 79925, 79926, 79927, 79928, 79929, 79930, 79931, 79932, 79933,
79934, 79935, 79936, 79937, 79938, 79939, 79940, 79941, and 79942, but
rather denied those applications pursuant to NRS 533.370(2). The State
Engineer appeals the District Court's interpretation of the Nevada Supreme
Court's decision and the District Court's exercise of the executive authority in
violation of the Nevada Constitution Article 3, Section 1, and NRS Chapter 533.

Indicate whether the case has previously been the subject of an appeal to or original

writ proceeding in the Supreme Court and, if so, the caption and Supreme Court docket

number of the prior proceeding:
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12.

13.

i

Yes, this case was previously subject to an appeal from the Seventh Judicial

District Court's denial of petitions for judicial review arising out of the State

Engineer's Ruling No. 6127. The docket number of the prior proceedings were

case nos. 61324 and 63258, which were consolidated in the following caption;

EUREKA COUNTY, A POLITICAL
SUBDIVISION OF THE STATE OF
NEVADA; KENNETH F. BENSON,
INDIVIDUALLY DIAMOND CATTLE
COMPANY, LLC A NEVADA LIMITED
LIABILITY COMPANY AND MICHEL AND
MARGARET ANN ETCHEVERRY FAMILY,
LP, A NEVADA REGISTERED FOREIGN
LIMITED PARTNERSHIP,

Appellants,

Vs,
THE STATE OF NEVADA STATE
ENGINEER; THE STATE OF NEVADA
DIVISION OF WATER RESOURCES; AND
KOBEH VALLEY RANCH, LLC, A NEVADA
LIMITED LIABILITY COMPANY
Respondents

MICHEL AND MARGARET ANN
ETCHEVERRY FAMILY, LP, A NEVADA
REGISTERED FOREIGN LIMITED
PARTNERSHIP; DIAMOND CATTLE
COMPANY, LLC A NEVADA LIMITED
LIABILITY COMPANY AND KENNETH F.
BENSON, AN INDIVIDUAL

Appe!lants

STATE ENGINEER OF NEVADA, OFFICE
OF THE STATE ENGINEER
DEPARTMENT OF CONSERVTION AND
NATURAL RESOURCES; AND KOBEH
VALLEY RANCH, LLC, A NEVADA
LIMITED LIABILITY COMPANY
Respondents

Case No. 61324

Case No. 63258

Indicate whether this appeal involves child custody or visitation:

a.

This appeal does not involve child custody or visitation.

If this is a civil case, indicate whether this appeal involves the possibility of settlement:

a.

Based upon the nature of the appeal, this case does not involve the possibility of

settlement.
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AFFIRMATION (Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED this 8th day of April, 2018.

ADAM PAUL LAXALT
Attorney General

By: Wj/uﬁ(m’.%léub@fb!@
MICHELINE N, FAIRBANK
Senior Deputy Attorney General
Nevada Bar No. 8062
100 North Carson Street
Carson City, Nevada 89701-4717
Tel: (775)684-1225
Fax: (775) 684-1108
Email: mfairbank@ag.nv.gov
Counsel for Respondent,

Nevada State Engineser

CERTIFICATE OF SERVICE

I certify that [ am an employee of the State of Nevada, Office of the Attorney General,
and that on this this 8th day of April, 2016, | served a true and correct copy of the foregoing
CASE APPEAL STATEMENT, by placing said document in the U.S. Mail, postage prepaid,

addressed to:

Karen A. Peterson, Esq. Michael Pagni, Esg.

Dawn Ellerbrock, Esqg. Debbie Leonard, Esq.

ALLISON, MACKENZIE, LTD. MCDONALD CARANO WILSON LLP

402 North Division Street Post Office Box 2670

Carson City, Nevada 89703 Reno, Nevada 89505

Attorneys for Eureka County Attorneys for Municipal Water Purveyors,
Truckee Meadows Water Authority

Theodore Beutel, Esq. Philip R. Byrnes, Jr., Esq.
EUREKA COUNTY DISTRICT ATTORNEY James W. Erbeck, Esq.
Post Office Box 190 Bradford R, Jerbic, Esq.
Eureka, Nevada 89316 LAS VEGAS CITY ATTORNEY
Attorneys for Eureka County 495 South Main Street, Sixth Floor
Las Vegas, Nevada 89101-6011
Attorneys for Municipal Water Purveyors,

(11 City of Las Vegas

1
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Jennifer Mahe, Esq.

MAHE LAW, LTD.

707 North Minnesota Street, Suite D
Carson City, Nevada 89703
Attorneys for Eureka County

Laura A. Schroeder, Esq.

Therese A. Ure, Esq.

SCHROEDER LAW OFFICES, P.C.

440 Marsh Avenue

Reno, Nevada 89509-1515

Attorneys for Kenneth F. Benson,
Diamond Cattle Company, LLC, and Miche!
and Margaret Ann Etcheverry Family LP

Francis M. Wikstrom, Esg.

PARSONS BEHLE & LATIMER

201 South Main Street, Suite 1800

Salt Lake City, Utah 84111

Attorneys for Kobeh Valley Ranch, LLC

Ross E. de Lipkau, Esq.

John R. Zimmerman, Esq.

PARSONS BEHLE & LATIMER

50 West Liberty Street, Suite 750
Reno, Nevada 88501

Attorneys for Kobeh Valley Ranch, LLC

Francis C. Flaherty, Esq.

Jessica C. Prunty, Esq.

DYER LAWRENCE PENROSE
FLAHERTY DONALDSON & PRUNTY

2805 Mountain Street

Carson City, Nevada 88703

Attorneys for NV Energy

Gary M. Kvistad, Esq.

Bradley J. Herrema, Esq.

BROWNSTEIN HYATT FARBER SCHRECK

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106-4614

Attorneys for Municipal Water Purveyors,
Town of Minden

Brandi L. Jensen, Esq.

FERNLEY CITY ATTORNEY

595 Silver Lace Boulevard

Fernley, Nevada 89408

Altorneys for Municipal Water Purveyors,
City of Fernley

Jason Woodbury, Esq.

CARSON CITY DISTRICT ATTORNEY

885 East Musser Street, Suite 2030

Carson City, Nevada 89701

Attorneys for Municipal Water Purveyors,
Carson City

Josh M. Reid, Esq.

HENDERSON CITY ATTORNEY

240 Water Street

Henderson, Nevada 89009

Attorneys for Municipal Water Purve YOS,
City of Henderson

Michael Smiley Rowe, Esq.

ROWE HALES YTURBIDE, LLP

1638 Esmeralda Avenue

Minden, Nevada 89423

Attorneys for Municipal Water Purveyors,
Gardnerville Ranchos General
Improvement District

Paul G. Taggart, Esq.

TAGGART & TAGGART, LTD.

108 North Minnesota Street

Carson City, Nevada 89703

Aftorneys for Municipal Water Purve YOors,
Southern Nevada Water Authority

Gregory J. Walch, Esq.

Dana R. Walsh, Esq.

LAS VEGAS VALLEY WATER DISTRICT

1001 South Valley View Boulevard

Las Vegas, Nevada 89153

Attorneys for Municipal Water Purveyors,
Southern Nevada Water Authority

Daniel F. Polsenberg, Esq.

LEWIS ROCA ROTHGERBER LLP

3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

Attorneys for Municipal Water Purveyors,
Southern Nevada Water Authority

Duune Gt gt
Dorene A. Wright Q
-9- ‘
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CASE NOs.: CV-1108-155
CV-1108-156
CV-1108-157
CV-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

DEPT.NO.: I

IN'THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF EUREKA

ok &

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
Vs,
STATE OF NEVADA, EX. REL. STATE
ENGINEER, DIVISION OF WATER
RESOURCES,
Respondent,

CONLEY LAND & LIVESTOCK, LLC, a Nevada
limited liability company; LLOYD VIORRISO\
and individual,

Petitioners,
Vs,

OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER
RESQURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
RESOURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Part} om
Interest,

Respondents.

REAL PARTY IN INTEREST KOBEH
VALLEY RANCH, LLC’S NOTICE OF

KENNETH F. BENSON, an individual,
DIAMOND CATTLE CO\/IPANY LIC, a
Nevada limited ligbility company, and MICHEL
and  MARGARET ANN "ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

APPEAL
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Taggrt & Tagpan, Lud.

1 North Minneass Streen

13 LUPKR - Facsinmle

18]

VS,

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION  OF
WATER RESOQURCES, DEPART’VIEI\T QF
CONSERVATION AND NATURAL
RESOURCES,

Respondent.

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
Vs,
STATE OF NEVADA, EX. REL.. STATE
ENGINEER, DIVISIO‘\’ OF WATER
RtSOURCES

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE CO\APANY LLC, =&
Nevada limited liability company, and MICHEL
and  MARGARET ANN  ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partne;smp,

Petitioners,
Vs,

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPART\’IFNT OF
CONSERVATION AND NATURAL
RESOURCES,

Respondent,

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COVIPANY LLC, =2
Nevada limited liability company, and MICHEL
and  MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnershxp,

Petitioners,

V3.
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1| STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF !
WATER RESOQURCES, DEPARTMENT OF |
CONSERVATION AND NATURAL |
3]l RESOURCES,

3]

4 Respondent. ;

51— e
6 NOTICE is hereby given that Real Party in Interest, KOBEH VALLEY RANCH, LLC, by and

7 |ithrough its attorneys of record, PAUL G. TAGGART, ESQ. and DAVID H. RIGDON. ESQ., of the
8 ||taw firm of TAGGART & TAGGART, LTD., hereby appeals to the Supreme Court of Nevada from
9{{the Amended Order Granting Objection to Proposed Order Remanding to State Engineer; Order
10 |j Granting Petitions for Judicial Review; and Order Vacating Permits (“Order™) entered by this Court on
IT {1 March 9, 2016, Notice of Entry of that Order was served on March 14, 2016. A copy of the Order is

attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

16 |1 security number of any persons.

17 DATED this / 2* "day of April, 2016.
18
TAGGART & TAGGART. LTD.
19 108 North Minnesota Street
Carson City, Nevada 89703
20 (775)88%41900 - Telephone ~
a1 {773)&’7; -9900 - Facsm}l;:e ) Ve
22
23 By: /”\ g
PAUL G. TAGGART, ESQ.
24 Nevada State Bar No. 6136
s DAVID H. RIGDON, ESQ.
> Nevada State Bar No. 13567
26 Attomneys for Real Party in Interest
27
28
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1 CERTIFICATE OF SERVICE

[

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of TAGGART & TAGGART,
3 || LTD., and that on this date, I served or caused to be served, a true and correct copy of the foregoing

NOTICE OF APPEAL by:
4
s X ] By U.S. POSTAL SERVICE: 1 deposited for mailing in the United States Mail.
with postage prepaid, an envelope containing the above-identified document, at
6 Carson City, Nevada, in the ordinary course of business, addressed as follows:
7 || Karen A. Peterson, Esq. Dale L. Ferguson, Esq.
Allison, Mackenzie, Paviakis, Wright & Gordon H. DePaoli, Esq.
8 || Fagan, Ltd. Woodburn and Wedge
P.O. Box 646 6100 Neil Rd., Suite 500
g || Carson City, NV 89701 Reno, NV §9511
10|} Theodore Beutel, Esg. Micheline Fairbank, Fsq.
Eureka County District Attorney Nevada Attomey General's Office
11[iP.O. Box 190 100 N. Carson St
Eureka, NV 89316 Carson City, NV 89701
12
Ross E. De Lipkau, Esq. Laura A, Schroeder, Esq.
13 || Gregory H. Morrison, Esq. Therese A. Ure, Esq.
Parsons, Behle & Latimer Schroeder Law Offices, P.C.
14 |1 50 West Liberty St., Suite 750 440 Marsh Ave.
Reno, NV 89301 Reno, NV 89509
15
16911 By U.S. CERTIFIED, RETURN RECEIPT POSTAL SERVICE: 1 deposited
for mailing in the United States Mail, with postage prepaid, an envelope
17 containing the above-identified document, at Carson City, Nevada, in the ordinary
course of business, addressed as follows:
18
o] By ELECTRONIC DELIVERY, via:
19
20 w
21 DATED this {4~ day of April, 2016.
22

<)
24 ANl

Bmpiyee of TAGGART & TAGGART, LTD,
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CASE NOs.: CV-1108-155
CV-1108-156
CV-1108-157
Cv-1112-164
CV-1112-165
CV-1202-170
CV-1207-178

DEPT. NO.: 11

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COU

EUREKA COUNTY, a political subdivision of the
State of Nevada,

Petitioner,
Vs,

STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

CONLEY LAND & LIVESTOCK, LLC, a Nevada
limited liability company; LLOYD MORRISON,
and individual,

Petitioners,

A\

OFFICE OF THE STATE ENGINEER OF THE
STATE OF NEVADA, DIVISION OF WATER

RESOURCES, DEPARTMENT OF |
CONSERVATION AND NATURAL

RESQURCES, JASON KING, State Engineer,
KOBEH VALLEY RANCH, LLC, Real Party om
Interest,

Respondents.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and MARGARET ANN ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

NTY OF EUREKA

REAL PARTY IN INTEREST KOBEH
YALLEY RANCH. L1.C’S CASE
APPEAL STATEMENT

APP554



O]

STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF

CONSERVATION AND NATURAL
RESOURCES,
Respondent,

EUREKA COUNTY, = political subdivision of the
State of Nevada,

Petitioner,
Vs,
STATE OF NEVADA, EX. REL., STATE
ENGINEER, DIVISION OF WATER
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited liability company, and MICHEL
and  MARGARET ANN  ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,
Vs,
STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOURCES, DEPARTMENT OF

CONSERVATION AND NATURAL
RESOURCES,

Respondent.

KENNETH F. BENSON, an individual,
DIAMOND CATTLE COMPANY, LLC, a
Nevada limited lability company, and MICHEL
and MARGARET ANN  ETCHEVERRY
FAMILY, LP, a Nevada registered foreign limited
partnership,

Petitioners,

VS,

.
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11| STATE ENGINEER OF NEVADA, OFFICE OF
THE STATE ENGINEER, DIVISION OF
WATER RESOQURCES, DEPARTMENT OF
CONSERVATION AND NATURAL
21l RESOURCES,

i

. Respondent.
3
6 COMES NOW, Real Party in Interest, KOBEH VALLEY RANCH, LLC, by and through its

7 || attorneys of record, PAUL G. TAGGART, ESQ. and DAVID H. RIGDON, ESQ., of the law firm of
§II'TAGGART & TAGGART, LTD., and hereby files the Case Appeal Statement pursuant to the Nevada
% | Rules of Appellate Procedure (*NRAP”) 3(f) as foliows:

10}[1. Name of appellant filing this case appeal statement:

L Reai Party in Interest - KOBEH VALLEY RANCH, LLC

SN ]

Identify the judge issuing the decision, judgment, or order appealed fron:
THE HONORABLE GARY D. FAIRMAN

3. Identify each appellant and the name and address of counsel for each appellant:

KOBEH VALLEY RANCH, LLC

16 Attomeys for appellant KOBEH VALLEY RANCH, LLC
PAUL G. TAGGART, ESQ.
17 Nevada State Bar No. 6136
18 DAVID H. RIGDON, ESQ.
Nevada State Bar No. 13367
19 Taggart & Tagpart, Ltd.
108 N. Minnesota St.
20 Carson City, NV 89703
21 STATE ENGINEER OF NEVADA, OFFICE OF THE STATE ENGINEER, DIVISION QF
27 WATER RESOURCES, DEPARTMENT OF CONSERVATION AND NATURAL
RESOURCES
23 Attorneys for appellant STATE ENGINEER
24 ADAMPAUL LAXALT
Attorney General
25 MICHELINE N, FAIRBANK
26 Senior Deputy Attorney General

Nevada State Bar No. 8062
27 100 North Carson St.
Carson City, NV §9701
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4. Identify each respondent and the nante and address of appellate counsel, if known, for each
l || respondent (if the name of a respondent’s appellate counsel is unknown, indicate as much and
provide the name and address of that respondent’s trial counsel):

EUREKA COUNTY
3
Attomeys for respondent EUREKA COUNTY
4 KAREN A. PETERSON, ESQ.
. Nevada State Bar Nop. 366
> DAWN ELLERBROCK, ESQ.
6 Nevada State Bar No. 7327
Allison MacKenzie, Lid.
7 402 N. Division St.
q Carson City, NV 89703
9 THEODORE BEUTEL, ESQ.
Nevada State Bar No. 5222
10 Eureka County District Attomey

P.O. Box 190
11 Eureka, NV 89316

KENNETH F. BENSON, DIAMOND CATTLE COMPANY, LLC, and MICHAEL and
MARGARET ANN ETCHEVERRY FAMILY, LP

hiinmuna Soeet

14 Attomeys for respondents KENNETH F. BENSON, DIAMOND CATTLE COMPANY, LLC,
and MICHAEL and MARGARET ANN ETCHEVERRY FAMILY, LP

15 LAURA A. SCHROEDER, ESQ.

Nevada State Bar No. 35905

16 THERESE A. URE, ESQ.

Nevada State Bar No. 10235

Schroeder Law Offices, P.C.

18 440 Marsh Ave.

Reno, NV §9509

Fapgart & Taogart, Lul,

19

20 CONLEY LAND & LIVESTOCK LLC and LLOYD MORRISION

21 Atiorneys for respondents CONLEY LAND & LIVESTOCK LLC and LLOYD MORRISION
B Unknown at this time.

22

5, Indicate whether any attorney identified above in response to question 3 or 4 is not licensed
23 1| to practice law in Nevada and, if so, whether the district court granted that attorney permission to
appear under SCR 42 (attach a copy of any district court order granting such permission):

24
oc Upon information and belief all attorneys identified above are licensed to practice law in Nevada.
25
26 |1 6. Indicate whether appellant was represented by appointed or retained counsel in the district
court:

27

Appellant was represented in the district court by retained counsel ROSS E. DE LIPKAU, ESQ.
28 and JOHN ZIMMERMAN, ESQ. of the law firm of Parsons Behle & Latimer and retained

4
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counse! PAUL G. TAGGART, ESQ. and DAVID H. RIGDON, ESQ., of the law firm of Taggart

1 & Taggart, Ltd,

2 7. Indicate whether appellant is represented by appointed or retained counsel on appeal:

’ Appellant is represented on appeal by retained counsel PAUL G. TAGGART, ESQ. and DAVID
4 H. RIGDON, ESQ., of the law firm of Taggart & Taggart, Ltd.

3ls. Indicate whether appellant was granted leave to proceed in forma pauperis, and the date of

g || entry of the district court order granting such leave:

Appellant was not granted leave to proceed in forma pauperis.

4
g1 9. Indicate the date the proceedings commenced in the district court (e.g., date complaint,
. indictment, information, or petition was filed):

0 In Case No. CV-1108-155 a Petition for Judicial Review was filed on August 8, 2011,

1 In Case No. CV-1108-156 a Petition for Writ of Prohibition, Complaint, and Petition for Judicial

Review was filed on August 10, 2011,
In Case No. CV-1108-157 a Petition for Judicial Review was filed on August 10, 2011,

In Case No. CV-1112-164 a Petition for Judicial Review was filed on December 29, 2011.

In Case No. CV-1112-165 a Petition for Judicial Review was filed on December 29, 2011.

16 In Case No. CV-1201-170 a Petition for Judicial Review was filed on February 3, 2012,
17 In Case No, CV-1207-178 a Petition for Judicial Review was filed on July 5, 2012.
18

10. Provide a brief description of the nature of the action and result in the district court,
19 || including the type of judgment or order being appealed and the relief granted by the district

court:
20
This is an appeal from the Amended Order Granting Objection to proposed Order Remanding to
21 State Engineer; Order Granting Petitions for Tudicial Review; and Order Vacating Permits filed
9y on March 9, 2016 and for which the Notice of Entry of Order was served on March 14, 2016.
23 The March 9, 2016 Amended Order was issued on remand by the Nevada Supreme Court as
noted in 131 Nev. Adv. Op. 84, issued on October 19, 2015. Based on the District Court’s
24 erroneous interpretation of the Nevada Supreme Court opinion, the District Court failed to
,e further remand consideration of the subject applications to appropriate water and applications to
) change the point of diversion, place of use, or manner of use of appropriated water to the State
2% Engineer. Real Party in Interest, Kobeh Valley Ranch, LLC, appeals the District Court’s
interpretation of the remand instructions contained within the Nevada Supreme Court opinion
77 and the District Court’s exercise of executive authority in violation of the Nevada Constitution
Article 3, Section 1, and NRS Chapter 533,
28
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TFappart & Tagparn, Lid,

140 Ny Misnsits Streer
Catsan Ciry, Hevals 5971

ETTSIRRDGU00 - Tobphene

CTPRINRIPNNY — Favsennile

12

16
17
18
19

1.

proceeding in the Supreme Court and, if so, the caption and Supreme Court docket number of the
prior proceeding:

12.

13.

Indicate whether the case has previously been the subject of an appeal to or original writ

This case was previously subject to an appeal from the District Court’s denial of the various
Petitions for Judicial Review arising from State Engineer Ruling 6127. The docket numbers of
the consolidated appeal were Case Nos, 61324 and 63238.

Indicate whether this appeal involves child custody or visitation:
This appeal does not involve child custody or visitation.
If this is a civil case, indicate whether this appeal involves the possibility of settlement;

This appeal does riot involve the possibility of settlement.
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AFFIRMATION
1 Pursuant to NRS 239B.030

]

The undersigned does hereby affimn that the preceding document does not contain the social

3
security number of any persons.
4
DATED this / 2’ "day of April, 2016.
5
6 TAGGART & TAGGART, LTD.
108 North Minnesota Street
7 Carson City, Nevada 89703
(773)882-99¢0~ Te[ephonemA
8 (775)8834900 - Facsimily’
0 'y /
By: A / A

1 PAULG. TAGGART, ESQ.
Nevada State Bar No. 6136

DAVID H. RIGDON, ESQ.
Nevada State Bar No. 13567
Attorneys for Real Party in Interest
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l CERTIFICATE OF SERVICE

[

Pursuant to NRCP 5(b), I hereby certify that | am an employee of TAGGART & TAGGART,
3{|ETD., and that on this date, I served or caused to be served, a true and correct copy of the foregoing
CASE APPEAL STATEMENT by:

4
sl X1 By U.S. POSTAL SERVICE: 1 deposited for mailing in the United States Mail,
with postage prepaid, an envelope containing the above-identified document, at
& Carson City, Nevada, in the ordinary course of business, addressed as follows:
7 || Karen A. Peterson, Esq. Dale E. Ferguson, Esq.
Allison, Mackenzie, Pavlakis, Wright & Gordon H. DePaoli, Esq,
§ || Fagan, Ltd. Woodburn and Wedge
P.O. Box 646 6100 Neil Rd., Suite 500
g {| Carson City, NV 89701 Reno, NV 88511
10 }| Theodore Beutel, Esq. Micheline Fairbank, Esqg.
Eureka County District Attorney Nevada Attorney General’s Office
11 |{P.O. Box 190 100 N. Carson St.
_ Eureka, NV 89316 Carson City, NV 89701
;‘ Ross E. De Lipkau, Esq. Laura A. Schroeder, Esq.
g Gregory H. Morrision, Esqg. Therese A. Ure, Esq.
: Parsons, Behle & Latimer Schroeder Law Offices, P.C.
- 50 West Liberty St., Suite 750 440 Marsh Ave,
& Reno, NV 89501 Reno, NV 89309
)il ] By U.S., CERTIFIED, RETURN RECEIPT POSTAL SERVICE: I deposited
for mailing in the United States Mail, with postage prepaid, an envelope
17 containing the above-identified document, at Carson City, Nevada, in the ordinary
course of business, addressed as follows:
18
{ ] By ELECTRONIC DELIVERY, via:
19
20 } /)
5 DATED this { £~day of Apnil, 2016,
22
23 ;/-__’_,.M. }

S e
24 ‘)/i"’“

Emfloyee of TAGGART & TAGOART LTD.

-8-
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TAGGART & TAGGART, LTD.

PAUL G TAGGART A PROFESSIONAL CORPORATION RACHEL L WISE
SONIA E TAGGART 108 NORTH MINNESOTA STREET DAVID K RIGDON
CARSON CITY, NEVADA 85703
www taggartandtaggar com

April 27, 2016

Jason King

State Engineer

DIVISION OF WATER RESOURCES
901 South Stewart Street, 2™ Floor
Carson City, Nevada §9701

Re: Kobeh Vallev Ranch Water Right Applications

Dear Mr. King:

Kobeh Valley Ranch, LLC (“KVR”) requests that the State Engineer immediately
proceed with the consideration and granting of change applications that are pending, and that are
being filed concurrently with this letter, for use at the Mt. Hope mining project.

In Ruling 6127, the State Engineer approved water rights for the Mt, Hope project,
However, that approval was reviewed and remanded by the Supreme Court. The Seventh
Judicial District Court then vacated Ruling 6127. The State Engineer and KVR have appealed
that ruling. However, KVR is entitled to proceed forward at this time without being delayed
further by the Supreme Court proceading.

To avoid further delay, in 2015, KVR filed new change applications. Those change
applications identify the same base rights as those used in the change applications that were
permitted in Ruling 6127. KVR would like the State Engineer to grant its 2015 change
applications as soon as possible so KVR can move forward with the M. Hope project.

Further, concurrent with this letter, KVR is filing additional change applications on water
rights it owns or controls to provide the water that is needed for the M. Hope project. KVR
requests the State Engineer to expeditiously process these change applications and prant them
during 2016. KVR is prepared to appear at an evidentiary hearing later this year to present
evidence regarding mitigation that will address the concems raised by the Supreme Court in its
review of Ruling 6127.

Below is a more detailed explanation of KVR’s request.

I KVR’s 2015 Change Applications

Kobeh Valley Ranch, LLC (“"KVR™) owns multiple existing water rights in Kobeh Valley
and Diamond Valley. KVR also owns several applications to appropriate in Kobeh Valley.

KVR filed change applications on many of its water rights that were granted in Ruling
6127. Those applications were: Change Applications 79913, 79915, 79917 79919, 79920,

TELEPHONE (773) 8825900 - FACSIMILE (775 833.9500
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Re: Kobeh Valley Ranch Water Right Applications
April 27, 2016
Page 2

79921, 79922, 79923, 79924, 79926, 79927, 79929, 79930, 79931, 79932, 79934, 79935, 79936,
79937, 79941 and 79942 (“Original Change Applications™). In 2015, KVR filed the following
new change applications that identify the same base rights as the Original Change Applications.
Those applications were: Change Applications 85575, 85577, 85579, 85581, 85582, 85583,
B5584, 85585, 85586, 85588, 85589, 85591, 85592, 85593, 85594, 85596, §5597, 85598, 85559,
85603, and 85604 (“2015 Change Applications™).

A, Fish Creek Chanee Applications

Permit 9682, Certificate 2780, is for 474 acre feet on 65.54 acres. Application 85585 is
seeking to change the 474 acre feet that is appurtenant to the 63.54 acres identified in Certificate
2780. Based on the consumptive use duty of 2.7 acre feet per acre applied over the 65.54
certificated acres, & total pumping of 176.96 acre feet is requested as the consumptive use for
mining, milling, and domestic use under Application 85585.

Permit 11072, certificate 2880, is for 322.5 acre feet to irrigate 132,76 acres. Application
85597 is to change the full 322.5 acre feet appurtenant to the 132.76 acres. Since the
consumptive duty of 2.7 acre feet per acre applied on 132.76 acres totals of 358.452 is in excess
of the certificated amount, the total 322.5 acre feet is being requested as the consumptive use for
mining, milling, and domestic use under amount under Application §5597.

The existing rights are to be stripped from a total of 198.3 acres under Permits 9682 and
11072. The total consumptive use amount requested for pumping from the change applications
regarding the Fish Creek Ranch under Applications §5585 and 85397 is 499.458 acre feet. The
water from Permits 9682 and 11072 is being changed to proposed Well PoO 3 and Wel! 206
respectively.

B. Damale Ranch Chanee Applications

The portions of Permit 35866, Certificate 11256 and Permit 64616 owned by KVR are
for a total combined duty of 819.24 acre feet on 204.81 acres. Applications 85596 and 85603 are
seeking to change the 819.24 acre feet appurtenant to the 204.81 acres. Based on the
consumptive use duty of 2.7 acre feet per acre applied over the 204.81 acres, a total of 552.99
acre feet is requested as the consumptive use for mining, milling, and domestic use under
Applications 85596 and 85603. The total consumptive use amount requested for pumping from
the change applications regarding Damale Ranch under Applications 85596 and 85603 is 552.99
acre feet. Application 85596 requests the water right to be diverted from proposed well 206.
Application 85603 requests the water right to be diverted from proposed Well PoO 3.

C. Atlas Gold Mining, Inc.

KVR owns existing mining, milling and domestic water rights originally appropriated by
Atlas Gold Mining, Inc., for a total duty of 1,380.60 acre feet. KVR is seeking to change the
point of diversion and place of use only. The total combined duty requested under change
Applications 85581, 85584, 85586, 85591, 85592, 85593, 85598, and 85599 is 1,389.60 acre

TELEPHONE (773} 882-9500 - FACSIMILE (775) §83-9500
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Re: Kobeh Valley Ranch Water Right Applications
April 27, 2016
Page 3

feet. The point of diversion for the water from these existing rights is proposed to be pumped
from Well PoO 3, Well 206, and Well 229,

D. Bobeat Ranch, LLC

Permits 72580 through 72588 are permitted for 6,337.32 acre feet to irrigate 1,584.33
acres on the Bobcat Ranch. Permits 72580 through 72588 were the base rights for the following
Original Change Applications that were approved in Ruling 6127: Permits 79913, 799135, 79917,
79920, 79921, 79926, 79927, 79932, and 79942. The following 2015 Change Applications were
filed in 2015 and identify the same Bobcat Ranch base rights: Applications 83575, 85577,
85579, 85582, 85589, 85594, 85583, 85588, and 85604. Three of these 2015 Change
Applications - Applications 85583, 85588, and 85604 - were filed on base rights to the base
rights. Concurrently with the filing of this letter, these applications are being amended
accordingly.

The total combined duty of the 2015 Change Applications at Bobcat Ranch is restricted
to the consumptive use portion 0f 4,277.691 afa. The water in these applications is proposed to
be pumped from wells PoO_1, PoO 3, Well 226, Well 227, Well 228, and Well 229,

I1. KVR’s 2015 Applications to Appropriate

KVR was awarded new appropriations in Ruling 6127. The new appropriation
applications were Applications 79911, 79912, 79914, 79916, 79918, 79923, 79928, 79933,
79938, 79939, and 79940 (“Original Applications to Appropriate”). The approval of those new
appropriations was vacated and appeal of the vacation of Ruling 6127 is pending.

In 2015, KVR filed new applications to appropriate. Those applications are Applications
85573, 85574, 85576, 85578, 85580, 85587, 85590, 85595, 85600, 85601, and 85602 (*2015
Applications to Appropriate”). KVR’s 2015 Applications to Appropriate were filed after an
application by Eureka County. However, the State Engineer may grant KVR 2015 Applications
to Appropriate before considering Eurcka County’s application. First, the State Engineer can
grant KVR’s 2015 Applications to Appropriate as temporary mining rights pursuant to NRS
533.371. Ii approved under this authority, the 2015 Applications to Appropriate would not be a
permanent long-term commitment of the perennial yield of Kobeh Valley, and would not conflict
with Eureka County’s application. Second, the State Engineer can designate preferred uses in
Kobeh Valley pursuant to NRS 534,120 and prefer mining uses over all other uses.

111. Chance Applications Filed Concurrently With This Letter (“2016 Change
Apnplications™

KVR owns sufficient existing rights to replace the water that was approved in the
Original Applications to Appropriate that are currently in litigation. If the State Engineer elects
to not grant KVR’s 2015 Applications to Appropriate based on the authority in NRS 533.371 or
NRS 534.120, KVR is filing 2016 Change Applications to replace the water that was awarded in
the Original Applications to Appropriate. However, if the Original Applications to Appropriate
are later reinstated as a result of the pending appeal, KVR may withdraw these 2016 Change
Applications.

TELEPHONE (773) 832.59CC - FACSIMILE {775) §83-55G0
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Re. Kobeh Valley Ranch Water Right Applications
April 27, 2016
Page 4

A, 2016 Change Applications Invelvine Permits 78272-78275

Permits 78272-78275 were filed on April 17, 2009 and approved on August 27, 2014.
Permits 78272-78275 are currently being used for irrigation purposes pursuant to the permit
terms. Each right is limited to 4,344 afa, with a total combined duty of 6,337.32 acre feet, to
irrigate 1,584.33 acres. Change applications are being filed concurrently with this letter to
change the consumptive use portion of these rights to minin g, milling, and domestic purposes.
The water rights are being changed to Wells 220, 222, 224, and 227.

B. 2016 Change Applications Involving Diamond Valley Water Rights

Permits 57835, 57836, 57839, and 57840 are irrigation rights with a total combined duty
of 312.92 afa to irrigate 78.23 acres. The consumptive use component is 195,57 afa, Permit
66062 is for 303.08 acre feet to irrigate 75.77 acres. The consumptive use portion of this right is
189.43 acre feet. The Original Change Applications included applications that were approved in
Ruling 6127 to change these water rights. Those Ord ginal Change Applications were
Applications 76008, 76802, 76804, 76805, and 78424. New 2016 Change Applications are
being filed concurrently with this letter that identify the same base rights as those in Applications
76008, 76802, 76804, 76805, and 78424. The total consumptive duty that is being sought in
these applications is no greater than the consumptive use of the base ri ghts,

Permits 50962, 50963, and 57838 are irrigation water rights with a total combined duty of
473.2 acre feet on a total of 118.3 acres. The consumptive use component of these rights is
295.75 acre feet. 2016 Change Applications are filed concurrently with this letter to request the
change of the total consumptive use portion of these rights.

IV, Coneclusion

KVR owns a total of 15,679.94 afa in existing rights in Kobeh Valtey. The combined
consumptive use duty of the 2015 Change Applications and the 2016 Change Applications in
Kobeh Valley is 10,997.43 acre feet. The total duty of KVR's Diamond Valley groundwater
rights is 1,089.20 acre feet. The total consumptive use duty of these rights is 680.75 acre feet.
Accordingly, KVR respectfully requests the State Engineer to grant the 2015 Change
Applications and the 2015 Applications to Appropriate. Alternatively, KVR respectfully
requests the State Engineer to grant the 2015 Change Applications and the 2016 Change
Applications that are filed concurrently with this letter with a total combined consumptive duty
of 11,678.18 acre feet per annum.

Sincerely,

-

¢ j - O —

PAUL G. TAGGARY, ,éSQ.

PGT it
cer Client

TELEPHONE (775) 882-5500 - FACSIMILE {775 2339500
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AMENDED
Application No. 85576

APPLICATION FOR PERMIT TO APPROPRIATE THE PUBLIC
WATERS OF THE STATE OF NEVADA

THIS SPACE FOR OFFICE USE ONLY
Date of Filing in State Engineer's Office BPT 28 !ﬂ'ﬁ

Retumned to applicant for correction

Corrected Application fited <APR 2 7 709 ypap sieq D8C- 3, 2005 Under 72695

The applicant Kobeh Valley Ranch, LLC, a Nevada limited jiability company

1726 Cole Blvd, Suitz 115 of Lakewood
Sueet Address or PO Box Ciry ar Town

Colarado 80401 hereby make(s) application for permission to appropreiate the
Statz and ZIP Code

public waters of the State of Nevada, as hereinafter stated. (If applicant is & corporation, give date and place of

incorporation; if a copartnership or association, give names of members.)

Eebruary 23, 2007, Nevada
APR 27 2016
I 5TATE ENGINEER'S OFFICE
1, The source of water is underground.. - LA
I A VA T, stream, bike, undesground, spring or other sources.

2. The amount of water applied foris 3.0 ¢fs up to 2,000 afa
One second foot cquals 448,43 pallans per minute.

{a} If stored in a reservoir give the number of acre-feet

3. The water is to be used for mining, milling, and domestic
Imigation, power, inining, commercial, domestic or other uac, Must be limited (o one major use.

4, Tfuseis for:

{a) Trrigation, state number of acres to be imigated

(b} Stockwater, state number and kind of animals
(c) Other use {describe fully in No. 12)
{d) Power:

(1) Horsepower developed

(2} Point of retumn of water to stream

Revised 07/13

. i b
- . £k
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5. The water is to be diverted from its source at the following point: (Describe as being within a 46-acre subdivision of public survey, 3nd by
cowrse and distance 10 # found section comer. 1fon unsurveyed fand, it should be sa staed.}

SWia SWh, Section 31, T.2IN,, R.51E.. MDB&M, or at a point from whigh the NE corner of Section 24, T2IN.,
R50E., MDB&M, bears N.3°21'W., 3 distance of £5,260 feet, Being Well No. 236 as shown on the map filed under
Permil 799 1.

6. Place of use: (Deseribe by legal subdisisian. [fon unsurveyed land, it shoutd be so wated)

Sce Exhibit A attached hereto

7. Use will begin abaut Jenuary | and end about December 31 of each year.
Manth and Tray Maonth and Day
8. Description of proposed works. (Under the provisions of NRS 535.010 you may be required to submit plans and

SFECiﬂC&iiUHS of your diversion or storage warks.) (State manner in which water s 1o b diverted, Le. diversion structure, ditches and flumes,
deilied well with a pumnp and motor, 2tc)

Drilled and cased well, glestrical motor and submersible pump, and pipelines comprising the distribution system to the

mine and mill site

9, Estimated cast of works: $3,000,000

10. Estimated time required to construct works: Five (5) Years

(1f the well is complete, describe works.)

1i. Estimated time required to complete the application of water to beneficial use; Ten (10) Years

12, Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure 1a
provide a detailed description may cause a delay in processing.)

See Exhibit B Attached hergto

13, Miscellencous rermarks:
RECEIVED
APR 27 2016

G T pif e
GlNEER’f‘} On’! [
Paul aggart, Esg. STATE EN

Tearly
Paul@legaltnt.com /‘P ﬂpe orpombnms ¢
F-mail Addrezs u.uag D—d\ﬂ\ F S

(775) BR2-9900 Signature, epplicant kﬁ’gﬂ?e
Phane No. . Taggart & Taggary, Ltd.
Company Nume
APPLICATION MUST BE SIGNED 108 N. Minnesola Street
BY THE APPLICANT OR AGENT Strest Address ot PO Bex
Carson City, NV 83703

City, Stalc, ZIP Code
Revised 07/13 $360 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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See map filed in support of Application 79911 for proposed Place of Use.

Division
Wit
All
All
All
All

All
S

All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

EXHIBIT "A",

PROPOSED PLACE OF USE

Section
2
3-5

1-3
10-15
22-27
34-36

32 & 33

I-36
5-8
18&19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 25
36

6&7
18 & 19
30 & 31
34-36

31

Township
20N
20N

21N
21N
21N
2IN
21N

21N
21N
21N
21N
214N
21%N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N

21%N

Range
50E
50E

50E
S50E
50E
50E
50E

S1E
52E
52E
52E
514E
52E
S50E
51E
51E
51E
51%:E
S1AE
51%E
S51E
52E
53E
33E
53E
51E

S3E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&

MDB&:&?ECE!VED

MDB&M

APR 27 2016

MDB&M- 7= rrapimemig appiop

MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
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Exhibit B
Remarks

This application is being filed to be used in conjunction with applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the Kobeh Valley Ranch, LLC applications will not exceed the consumptive use of
11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as curmrently

best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE
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AMENDED Application No. 85583
APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Qffice

Returned to applicant for correction

Corrected application filed !PRQ 1 zmﬁ Map fited June 15, 2010 Under 75911

The applicant Kobeh Valley Ranch, LL.C, a Nevada limited liability company
1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City ar Town

Colorado 80401 hereby make(s) application for permission to change the
State and Z(P Code

Point of diversion Place of use Manner of use [} of a partion

of water herctofore appropriated under (Identifv existing rights by Permit, Centificate, Proof o Claim Nos. If Decreed, give title of Decree and
identify nght in Decree )

Permit 72583

RECEIVED
APR 27 206

1. The source of water js underground STATE ENGINEER'S OFFICE

Name of strearm, lake, underground, spring ar other sources.

(8]

. The amount of water to be changed 1.0 cfs, 211.25 afa
Second feed, acre-feet. Cne second foot equals 448 83 galions per minute.

3, The water to be used for mining, milling and domestic
Isrigation, power, mining, commercial, ele. If for stock, stote number and kind of animals. Must limit 1o one mafor use

4. The water heretofore used for irrigation and domestic

If for stock, state number and ki of animals.

5. The water is to be diverted at the following point (Describe us beiag within 3 40-2cre subdivision of public survey and by course and
distance to a found section comet. [f on unsurveyed fand, it should be stated.)

Y ! i T.2IN,R.S at a point from which th c ion 2

6. The existing point of diversion is located within (If point of diversion is not changed, do not answer.)
Wi, Ya ion 23, T.1 7 1, or at a point from which bears § 43°4 "48"E i
corner of said Secti ing Well No. 2 as shown on the map filed under Permi
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7. Proposed place of use (Describe by legal subdivisions. [f for ircigation, state number of acres to be iigated.)

See Exhibit A attached hereto

8. Existing place of use {Describe by legal subdivisions. Tf changing place of use andfor manner of use of imigation permit, describe acreage ta b
remaved from lmgatmn )
1

%

N2 Section 21, h-_]&& Ye Section 24, allin 7. ;gm,, &,475 " jQE} M. §ee map filed under ngm; 72380,
9. Proposed use will be from  January 1 to December 3] of each year,
Month and Day Month snd Day
10. Existing use permitted from  January | to December 31 of each year.
Month and Day Month and Day

11. Description of propesed works. {Under the provision of NRS §35,010 you may be required to submit plans and

specifications of your diversion or storage works.) (State manner in which water is to be divented, § ¢, diversion strcture, ditches, pipes and
flumes or drilled well, pump and motor, e1c.)

illed an W trical motor ible pump, and pipelings comprising distribution system 5o mine ang
mill site

12. Estimated cost of works $3,000,000

13. Estimated time required to construet works 5 Y€ars

i well completed, describe well.
14. Estimated time required to complete the application of water to beneficial use 10 Years

13, Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide
a detailed deseription may cause a delay in processing.)

See Exhibit B attached hereto

RECEIVED

16. Miscellaneous remarks: AP R 2 7 20?6
STATE ENGINEER'S OFFICE

Paul G. Taggart, Esq.

Paul@legaltnt.com / )‘/ 5 ‘po—of‘pﬁmm: c:ead’

E-mail Address
(775) 8829900 Signature, “""‘@"‘"‘g““‘
Taggart & Taggart, Lid.

Company Name
APPLICATION MUST BE SIGNED 108 N. Minnesota Street

BY TIHE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV 89703

City, State, Z[F Codc
Revised 07/13 5240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone No. Ext.
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See map filed in support of Application 79911 for proposed Place of Use.

Division
W'
All
All
All
All

All
S

All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

EXHIBIT "A",

PROPOSED PLACE OF USE

Section
2
3-5

1-3
10-15
22-27
34-36

32&33

1-36
5-8
18& 19
30 & 31
36
31-36
34-36
1.3

10-15
20-36

12 & 13
24 & 25
36

6&7
18& 19
30 & 31
34-36

31

Township
20N
20N

21N
21N
2IN
2IN
2IN

2IN
2IN
2IN
2IN
21%N
21N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21%N

1

Range
S0E
50E

S0E
50E
S0E
S0E
50E

51E
52E
52E
52E
51%E
52E
50E
51E
S1E
SIE
51%E
S1AE
51%E
SPAE
52E
53E
53E
53E
S51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumnptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently

best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE
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AMENDED Application No. 85588

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY
Date of filing in State Engineer's Office ne1 28 2015

Returned {o applicant for correction

Coarrected application filed AER_Z 7 7018 Map filed June 15, 2010 Under 79911

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company
1726 Cole Blvd, Suite 115 of Lakewood

Street Address or FO Box City of Town

Colorado 80401

hersby make(s) application for permission to change the

State and 21P Code

Point of diversion Place of use Manner of use [] of a portion

of water heretofore appropriated under (Identify existing rights by Permit, Centificate, Proof or Claim Nas. if Decreed, give title of Decree and
identify right in Degree )

Permit 72584
RECEIWED
APR 27 2016
STATE ENGINEER'S OFFICE

I. The source of water is  underground

Name of stream, [ake, undorground, spring or other sources.

2

. The amount of water to be changed  3.99 cfs, 842,91 afa
Second feet, acre-feet. One second foot equals 448 83 gallons per minute.

3. The water to be used for mining, milling and domestic
Icrigation, power, mining, commercial, efe. If for stack, state number and kind of animals. Must limit to one major use

4. The water heretofore used for irvigation and domestic

I for stock, state number aad kind of animals.

5. The water is to be diverted at the following point (Describe a3 being within a 40-acte subdivision of public survey and by course and
distance 1o a found section cotngr. If on unsurveyved land, it should be stated )

NEY NEY, Section 36, T.22N., R.S0E.. MDB&M, or at a point from which the SE corner of said Section 36 bears
§.10°34'30°E., a distance of 4850 feet, Being Well No. 228 as shown on the map filed under Permit 79911,

6. The existing point of diversion is located within (If peint of diversion iz not changed, do not answet.)

ection 21, T.19 M. or at 8 point which bears 8.01°14'2]"W istange of 3,911.35 faet
from_the NE comer of said Section 21, Being Well No. 5 35 shown on the map filed under Perinit 72388,
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7. Proposed place of use (Describe by legal subdivisions. If for irvigation, state number of acres to be irrigated )
xhibit A e G

8. Existing place of use (Describe by legal subdivisions. If changing piace of wse and/or manner of use of irrigation permit, describe acreage to be
removed Emm irrigation }

9. Proposed use will be from January 1 to December 31 of each year.
Month and Day Manth and Day
10. Existing use permitted from January | to December 31 of each year.
Manth and Day Menth and Day

11. Desceription of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e., diversion structure, ditches, pipes and
flumes or drilled well, pump and motor, etc.)

Prilied

mill site,

12. Estimated cost of works 33,000,000

13. Estimated time required to construct works 3 YEars

H weil completed, describe wetl.

14. Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure tn provide
a detailed description may cause a delay in processing.)

See Exhibit B attached hereto REQE ‘Uh:“ ‘

APR 27 206
STATE ENGINEER'S OFFICE

16. Miscellaneous remarks:

Paul G. Taggart, Esq.

Pauli@legaltat.com 7 ! O?ypw\‘(ﬁrfrm\ame cica:iy—-r——
E-mail Address UJ-DG

(775) 882-9900 Signatuse, apphcanl")r agent
Phone No. Ext. 3‘1.5.&&“ & Tasgari, Ltd.
Campany Name
APBLICATION MUST BE SIGNED 108 N. Minnssota Street
BY THE APPLICANT OR AGENT Street Addr=ss or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07/13 5240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

See map filed in support of Application 79911 for proposed Place of Use.

Division
Wia
All
All
All
All

All
Sk

All
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All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

Section
2
3-5

1-3
10-15
22-27
34-36

32&33

1-36
5-8
18 & 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12&13
24 & 125
36
1-36
6&7
18&19
30 & 31
34-36

31

Township
20N
20N

2IN
2IN
2IN
2IN
2IN

21N
2IN
2IN
2IN
21%N
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21%AN

1

Range
S0E
50E

50E
50E
50E

50E
S0E

51E
52E
52E
52E
51%4E
52E
50E
51E
51E
51E
51AE
S514E
S51%4E
51%E
52E
53E
53E
53E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

MDB&M RECEIV

MDB&M
MDB&MMregy,

* .';'!':"‘.;!:.«,
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

ED
0t

Cer ""t'"lr-
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kabeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells, Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently

best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEivzn
APR 27 205
STATE ENGINEER'S OFFicE
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85603
AMENDED Application No.

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engineer's Office OCT 2 8 20‘5

Returned to applicant for correction

Corrected application filed APR2 7 20% Map filed June 15, 2010 Under 79511

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City or Town
Colorado 80401 hereby make(s} application for permission to change the
State and ZiP Code
Point of diversion Place of use Manner of use of a portion

of water heretofore appropriated under {ldentify existing rights by Peemit, Certificate, Proof or Claim Nes. 1f Decreed, give title of Decree and
identify right in Decree )

Permit 64616
RECEIVED
APR 27 2016

STATE ENGINEER'S OFFICE

1. The source of water is undergrobnd

Name of stream, lake, underground, spring or other sources,

2. The amount of water to be changed 224 cfs, 819.24 afa
Second feet, acre-feet, One sccond foot equals 448 .83 pattons per minute,

3. The water to be used for mining, milling and domestic
Trtigation, powsr, mining, commercial, efc. 1f for stock, state number and kind of animals. Must imit 10 one major use

4, The water heretofore used for imigation and domestic

1f for steck, state number and kind of animals,

5. The water is to be diverted at the following point {Describe as bewsg within & 40-acre subdivision of public survey and by course and
distance toa fmmd section comer. If on unsurveyed [and, it should be stated )

79911

6. The existing point of diversion is located within (If point of diversion is not changed, du not answer.j

Y ion 21. T 19N or at a noint from which the NE comer of said Section 21 bears
ceof L1280 f er Permit 64616
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7. Proposed place of use (Deseribe by legal subdivisions. If for irrigation, state number af acres to be ifrigated.)

Sge Exhibit A attached hereto

8. Existing place of use (Describe by legal subdivisicns. If changing place of use andfor manner of use of irsigation permit, describe acreage to be
removed fram irrigation.)

within the S¥; S5 Section 16; N¥ N%_Section 21: all in TI9N, R47E, MDB&M, Sec map filed under Permit 64616
9. Proposed use will be from January 1 to December 31 of each year.
Month and Day Month and Day
10. Existing use permitted from January | to December 31 of each year,
Month nnd Day Month and Day

11. Description of proposed works. {Under the provision of NRS 535.010 you may be required to submit plans and
specifications of your diversion or storage works.) (State manner in which water is to be diveried, i e, diversion structure, ditches, pipes and
flumes ar drilled well, pump and mator, ete)

Drilled and cased well, electrical motor and submersible pump, and pipelines comprising distribution system to mine and
mill site

12. Estimated cost of works $3,000,000

13. Estimated time required to construct works 5 YE4rs

If well completed, deseribe well

14. Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure ta provide
a detailed description may czuse & delay in processing }

See Exhibit B attached hergto

RECEIVED
16. Miscellaneous remarks: AP R 27 Zmﬁ

STATE ENGINEER'S OFFICE

Paul G. Taggart, Esq.

Paul@lepaltnl. / pe gz print name clearl
aul@legaltnt.com Vgﬁ. lm.t

E-mail Address
(7753 882-9900 Signature, appji)a.n}ar agers
Phone No Ext. Taggart & Taggart, Ltd.
Campany Name

APPLICATION MUST BE SIGNED 108 N. Minnesota Street
BY THE APPLICANT OR AGENT Street Address or PO Box
Carsen City, NV 89703

City, State, ZIP Code
Revised 07713 3240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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EXHIBIT "A",

PROPOSED PLACE OF USE

See map filed in support of Application 79911 for proposed Place of Use.

Division
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All

All

Section
2
3-5

-3
10-15
22-27
34-36

32 & 33

1-36
5-8
18& 19
30 & 31
36
31-36
34.36
I-3

10-15
20- 36

12 & 13
24 & 25
36
1-36
6&7
18&19
30 & 31
34-36

31

Township
20N
20N

2IN
21N
2IN
2IN
2IN

2IN
2IN
Z2IN
2IN
21N
214N
22N
22N
22N
2IN
22N
22N
22N
22N
22N
22N
22N
22N
23N

214N

Range
50E
50E

50E
50E
50E
50E
S0E

S1E
52E
52E
52E
514E
52E
50E
51E
S1E
51E
SVAE
51'4E
514E
S14E
52E
53E
53E
33E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

MDB&M RECE’VED

MDB&M
mMpBaM  APR 27

&M
MDB STATE ENGINEER

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

2015
'S OFFICE
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultancously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells, Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, Jocated within
the Diamond Valley drainage basin, After the waler is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently
best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECE#f70

APR 27 2015
STATE ENGINEER'S OFFICE
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AMENDED Application No. 85604

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in Stale Engineer's Office GCT 2 B zuﬁ

Rewrned to applicant for correction

Corrected application filed APR 7 7 208 Map filed June 15, 2010 Under 79911

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City or Town
Colorado 80401 hereby make(s) application for pennission to change the
State and ZIP Code
Point of diversion Place of use Manner of use [] of a portion

of water heretofore appropriated under (ldentify existing rights by Permit, Certificate, Proof or Claim Nos. If Decreed, give title of Decree and
identify right in Decree.)

Pormil 72585 RECEIVED
APR 27 2016
STATE ENGINEER'S OFFICE

1. The source of water is  underground

Name of stream, ake, underground, spring or other sources.

2. The amount of water to be changed 2.72 cfs, 1280.0 afa
Second feet, acre-fest. One secand foot equals 448.83 gatlons pee minute.

3. The water to be used for mining, milling and domestic
Irrigation, power, mining, commercial, ete, [f for stock, state number and kind ol' antmals. Must limit to one major use

4, The water heretofore used for irrigation and domestic

tf for stock, state number and kind of animals,

5. The water is to be diverted at the following point (Describe as being within a 40-acre subdivision of puklic survey and by course and
distance to a found scetion comer. If on unsurveyed land, it should be slated.)

SWY SW¥, Section 31, T.2IN,, R51E, MDB&M, or at a point from which the NE comer of Section 24, T2IN,, R.50E.,
MBDB&M, bears N.3°2 ['W,, a distance of 15.260 feet, Being Well No. 226 as shown on the map fited under Pepmit 79911,

6. The existing pomt of diversion is located within ¢f pom!ofdwcrsmn is not changad, do not answer.)

from the NW corner of said quzgn 22, Being Well No. 3 as shown on.the magﬂlg;iuu_dgr_&umilmm
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7. Proposed place of use (Describe by legal subdivisions. 1f for irrigation, state number of acres to be irmigated.) 8 5 6 U ‘
See Exhibi ed heret

8. Existing place of use (Describe by legat subdivisions. If changing place of use and/or manner of use of irrigation permit, describe acreage to be
removed from irrigation.)

Vs Secti
Mwon 23 NWY Mﬂ&’f‘ 19 IE;..MDB&M...MLEL@AMM&
9. Proposed use will be from January ] to December 31 of each year,
Menth and Day Month and Day
10. Existing use permitted from January 1 to December 31 of each year.
Month and Day Month and Day

11. Description of propesed works. (Under the provision of NRS 535.010 you may be required to submit plans and

specifications of your diversion or storage works.) (State manner in which water is 1o be diverted, L.e, diversion structuze, ditches, pipes and
flumes or drilled well, pump and metor, eic )

rilled an ectrical m d submersible pump, and pipelines comprising distribution system to mine and

12. Estimated cost of works $3:000,000

13. Estimated time required to construct works 3 Years

If well completed, describe well.
14, Estimated time required to complete the application of water to beneficial use 10 Years

15. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failure to provide
a detniled description may cause a delay in processing.)

See Lxhibit B attached hersto
RECEIVED
16. Miscellaneous remarks: APR 27 2[“5

STATE ENGINEER'S OFFICE

Paul G. Taggart, Esq.

Paul@legalint.com ﬂr’! int name c!mﬂi,

E-mail Address
(775) 882.9900 Signature, ap) llc r agent
Phone No. Ext. Taggart & Taggan, Ltd.
Company Name

APPLICATION MUST BE SIGNED 108 N. Minnesota Street
RY THE APPLICANT OR AGENT Street Addeess or PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07/13 $240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION
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See map filed in support of Application 79911 for proposed Place of Use.
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EXHIBIT "A",

PROPOSED PLACE OF USE

Section
2
3-5

-3
10-15
22-27
34-36

32 & 33

5-8
18 & 19
30 & 31
36
31-36
34-36
1-3

10-15
20-36

12 & 13
24 & 25
36
1-36
6&7
18 & 19
30 & 31
34-36

31

Township .
20N
20N

2IN
21N
21N

2IN
2IN

2IN
21N
2IN
2IN
211aN
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
214N

1

Range
S0E
50E

50E
50E
S0E
S0E
50E

S1IE
52E
52E
52E
S1VAE
52E
50E
S5IE
51E
S1IE
S1¥E
SPAE
514E
51'2E
52E
53E
53E
53E
S51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

85604

MDBENRECEIVED
MDB&M APR 27 201

MDB&M

MDB&VATE ENCIICER'S OFFICE

MDB&M

MDB&M
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8560Q

Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of all the change applications will not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Kobeh Valley Groundwater Basin, through a series of
production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir. The vast majority of water will be carried via the tailings
leaving the reduction plant, and will be placed in a tailings pond, located within Kobeh Valley.

Thus, the majority of water consumption will take place in Kobeh Valley, and not Diamond
Valley.

The total volume of water to be consumed, being the total combined duty of all applications filed
herewith shall not exceed 11,678.18 acre-feet annually. The contemplated mine life, as currently

best determined, is 44 years, commencing upon start up or commencement of the mine and
works of reduction.

RECEIVED
APR 27 205
STATE ENGINEER'S OFFICE

L 22
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Application No. 8 B 1 4 9

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Engincer's Office APR 2 7 20 18

Returned to applicant for correction

Corrected application filed Mapfiled Sept. 14, 2007 Under 76005

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Street Address or PO Box City or Town
Colorado 80401 hereby make(s) application for permission to change the
State and ZIP Code
Point of diversion Place of use Marner of use [] of a portion

of water heretefore appropriated under (Identify existing rights by Permit, Centificate, Proof or Claim Nos. If Decreed, give fitle of Decree and
identify right in Decree }

Permit 57835
RECEIVED
APR 27 2015
1. The source of water is underground STATE ENGINEER'S DEEICE

Name of strearn, lake, underpround, speing or other sources

2. The amount of water to be changed .66 cfs, 155.48 afa
Second feet, agre-fact, One second foot equals 448.83 pallons per minute.

3. The water to be used for mining, milling and dewatering
Irrigation, power, mining, commercial, ete. 1f for stock, state number and kind of aninals. Must limit to one major use

4. The water heretofore used for irrigation

If for stock, state number and kind of animals.

5. The water is to be diverted at the following point (Describe as being within a 40-acre subdivision of public survey and by course and
distance o 3 found section comer. I on unsurveyed land, it should be stated.}

Ya SE! ecti i whi Wlide tion |
T2 ! &M bears N.23°02'49" istanc mit 76003.

6. The existing point of diversion is located within (If point of diversion is not changed, do not answer.)

Vi Y4, Section | &M, or at int from which the SW
S68°40'37"W., a distance of 2,140.00 feet, Ses map filed ynder Permit 57835,

oA
® AR
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86149

7. Proposed place of use (Describe by legal subdivisions. I for irrigation, state number of scres e be irigated.)

Sge Exhibit A attached hereto. Reference is made to the map supporting Applicatiop No, 2685

%1 Ao

s/sfil

8. Existing place of use (Describe by legal subdivisions. 1f changing place of use and/or manner of use of imigation permil, describe acreage to be
removed from irrigalicn )

Wig n 36 T MDB& ap fil nder Permit 57835,
9. Proposed use will be from January | to December 31 of each year.
Month and Bay Month gnd Day
10. Existing use permitted from January 1 to December 31 of each year.
Month and Day Month and Day

11. Deseription of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and
specifications of your diversion or storage works.) (State manner in which water is to be diverted, i.e , diversion structure, ditches, pipes and
flumes or drilled well, pump aad motor, ete.}

mill site,

12. Estimated cost of works 53,000,000

13. Estimated time required to construct works 5 years

If well complated, describe well.

14. Estimated time required to complete the application of water to beneficial use 10 Years

i5. Provide a detailed description of the proposed project and its water usage (use attachments if necessary): (Failute to provide
a detailed description may cause a delay in processing )

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFIGE

16, Miscelianeous remarks:

Paul G, Taggart, Esq.

Paul@legaltnt.com ? { ) A i’ nme:%

E-mail Address
(775) 882-9900 Sipnature, zpfrl(caﬁe or agent
Taggart & Taggart, Ltd.

Company Naine

APPLICATION MUST BE SIGNTD 108 N. Minnesota Street
Y THE APPLICANT OR AGENT Street Address o PO Box
Carson City, NV 89703

City, State, ZIP Code
Revised 07/13 3240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone No. Ext.
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EXHIBIT "A",

PROPOSED PLACE OF USE

8614

See map filed in support of Application 79911 for proposed Place of Use.

Division
Wia
All
All
All
All
All
Sl

All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All
All

All

Section
2

3-5

1-3
10-15
22-27
34-36

32&33

I-36
5-8
18& 19
30& 31
36
31-36
34-36
-3

10-15
20-36

12 & 13
24 & 25
36
136
6&7
18&19
30 & 31
34-36

3]

Township
20N
20N

2IN
2IN
2IN
2IN
21N

2IN
21N
2IN
2IN
21N
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N

214N

Range
50E
50E

S0E
S0E
S0E
50E
50E

S51E
52E
52E
52E
51%E
52E
50E
S51E
S1E
51E
SUAE
STAE
51%4E
514E
52E
53E
33E
53E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

9

mpBaMNE CEIVED

MDB&M APR 27

MDB&M
MDB&M
MDB&M
MDB&M

MDB&M

2016

'S OFFice
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Exhibit B
Remarks

This application is being filed to be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 85585, 85586, 85589, 85591, 85592,
85593, 85594, 85596, 83597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of the Diamond Valley Applications is 1,089.20 acre feet, not to exceed a consumptive duty
of 680.75 acre feet. The total combined duty of all the change applications in both valleys will
not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management.

Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir.

The vast majority of water for the project will be supplied by the Kobeh Valley rights and will be
carried via the tailings leaving the reduction plant, and will be placed in a tailings pond, located
within Kobeh Valley.

The contemplated mine life, as currently best determined, is 44 years, more or less, commencing
upon start up or commencement of the mine and works of reduction.

RECEWED
APR 27 206
STATE ENGINEER'S OfFigE
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88150

APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER
OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

APR 2 7 2016

Date of filing in State Engineer's Office

Retumned to applicant for correstion

Corrected application filed Map filed March 27, 2008 Under 76802

The applicant Kobeh Valley Ranch, LLC, a Nevada limited liability company

1726 Cole Blvd, Suite 115 of Lakewood
Strect Address or PO Box City or Town
Colorado 80401 hereby make(s) application for permission to change the
Statz and ZIP Code
Point of diversion Place of use Manner of use ] of a portion

of water heretofore appropriated under (Identify existing rights by Pecmit, Certificate, Proof or Claim Nos. If Decrecd, give title of Decres and
identify right in Decree))
it 5783
APR 27 201

L. The source of water is underground STATE ENGINEER'S OFFICE

Name of stream, lake, vtiderground, spring or other sources.

2. The amount of water to be changed  0.66 cfs, 147.60 afa
Second feet, acre-feet. One second foot equals 448 83 pallons per minute.

3. The waler to be used for mining, milling and dewatering
lerigation, power, mining, commercial, etc. If for stock, state number and kind of animals. Must Hmit (o one major use

4. The water heretofore used for Lrrigation

if for stack, state number and kind of animals.

5. The water is to be diverted at the following point (Describe as being within s 40-acre subdivision of public survey and by course and
distance to s found section comer. If on unsurvcyed land, it should be siated.)

Ve SWih

22\3 34" distan iled under Permit

6. The exlstmg point of dwersnon is located wuhm (If paint ofd:vcrslcfs isnot ch:mged do not answer. )
E' Secti mer of said Section |

MWLLMMLW&

,\S'>
W7,
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7. Proposed place of use (Describe by legal subdivisions. If for icrigation, state number of acres to be irvigated )

See Exhibit A attached hereto. Reference is mads to the map su i ication No, 22695

79911 Pro

573/14

8. Existing place of use (Describe hy legat subdivisions. If changing place of use and‘or manner of use of irtigation permait, deseribe acreage to be
remoaved from irrigalion }

Within th El Wi YA NWY of Section 25, T.23N, R.52E,, MDB&M:
Wi Wiof §cgtlgg 19, WiA NWY of Section 30, T. gm,, R.53E.. MDB&M. See map filed under Permit 57833,
9. Proposed use will be from January 1 to December 3] of each year.
Month and Day Month and Day
10. Existing use permitted from January 1 to December 31 of each year,
Month and Day Month and Day

! 1. Description of proposed works. (Under the provision of NRS 535.010 you may be required to submit plans and

specifications of your diversion or storage works.) (State manner in which water i3 to be diverted, i.e., diversion structure, ditches, pipes and
flumes of drilled well, pump and motor, etc )

Driiled and cased well, electrical motor and submersible pump, and pipelines comprising distribution system to ming and
miH site,

12. Estimated cost of works 53,000,000

13. Estimated time required to construct works J Years

If well completed, deseribe well.

14. Estimated time required to complete the application of water to beneficial use 10 Years

13. Provide n detailed description of the proposed project and its water usage (use attachments if necessary): (Failuze 1o provide
a detailed description may cause a delay in processing)

See Exhibit B attached hereto
RECEIVED
APR 27 2016
16. Miscellaneous remarks: STATE ENGINEER'S QFFICE

Paul G, Taggart, Esq.

Paul@legalint.com v S - Q éTYRM‘(PFﬁ‘MMEij'
E-mail Address

(775) 8829900 Signature, ap;ﬂ-m)ar) or agent
Taggart & Taggart, Lid.

Company Name
APPLICATION MUST BF: SIGNED 108 N, Minnesota Street

BY THE APPLICANT OR AGENT Street Address or PO Box
Carson City, NV §9703

City, State, ZIP Code
Revised 07/13 $240 FILING FEE AND SUPPORTING MAP MUST ACCOMPANY APPLICATION

Phone No. Ext
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EXHIBIT "A",

PROPOSED PLACE OF USE

8615

See map filed in support of Application 79911 for proposed Place of Use.

Division
WYs
All
All
All
All

All
Sha

All
All
All
All
All
All
All
"All
All
All
All
All
All
All
All
All
All
All
All

All

Section
2
3-5

1-3
10-15
22-27
34-36

32 &33

1-36
5-8
18 & 19
30 & 31
36
31-36
34 -36
1-3

10-15
20-36

12&13
24 & 15
36
1-36
6&7
18& 19
30 & 31
34-36

31

Township
20N
20N

2iN
21N
2IN
2IN
21N

21N
21N
21N
21N
21'AN
214N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
22N
23N
21N

1

Range
50E
50E

50E
50E
S0E
S0E
S50E

51E
52E
52E
52E
51'AE
52E
50k
51E
51E
51E
S1VAE
51%4E
SPAE
513%2E
52E
53E
53E
33E
51E

53E

Meridian
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M
MDB&M

MDB&M
MDB&M

MDB&M RECE;

MDB&M
MDB&M APR 7
MDB&D‘%MTEENGWEER
MDB&M
MDB&M
MDRB&M
MDB&M
MDB&M

MDB&M

0

VED
2016

S OFriop
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Exhibit B
Remarks

This application is being filed 1o be used in conjunction with other applications to change filed
simultaneously herewith from Kobeh and Diamond Valleys and those previously filed under
Applications 85575, 85577, 85579, 85581, 85582, 85584, 855835, 85586, 85589, 85501, 85592,
85593, 85594, 85596, 85597, 85598, 85599, and 85603 in Kobeh Valley. The total combined
duty of the Diamond Valley Applications is 1,089.20 acre feet, not to exceed a consumptive duty
of 680.75 acre feet. The total combined duty of all the change applications in both valleys will
not exceed the consumptive use of 11,678.18 acre feet.

The points of diversion are fully set forth in the Hydrogeology and Numerical Flow Modeling
Report dated April, 2010, prepared by Eureka Moly, and submitted to the Bureau of Land
Management,

Groundwater will be developed from the Diamond Valley Groundwater Basin, through a series
of production wells. Water will be conveyed to a storage reservoir via a booster pumping station.
Water from the storage reservoir will be conveyed to the reduction plant or mill, located within
the Diamond Valley drainage basin. After the water is placed to a beneficial use within the
reduction plant, a portion of the water will be diverted to a recycling pond, with such water
returned to the storage reservoir.

The vast majority of water for the project will be supplied by the Kobeh Valley rights and will be
carried via the tailings leaving the reduction plant, and will be placed in a tailings pond, located
within Kobeh Valley.

The contemplated mine life, as currently best determined, is 44 years, more or less, commencing
upon start up or commmencement of the mine and works of reduction.

RECEIVED
APR 27 2016
STATE ENGINEER'S OFFicE
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