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1 contract?
2 0. Yes. Is there a maintenance agreement?
3 A. Correct.
4 Q. For C?
5 A. Hot specifiecally just for ¢; for € and for D.
] a. But was there a time when there was agreement
7 that it was just for C?
8 Al Before there was D. Yes.
9 Q. Before there was -~
19 A. Before there was D, there was a maintenance
11 contract just for C.
iz Q. Okay.
13 A When D came online, then the maintenance
14 contract included both C and D.
15 0, Okay. ALl right. 2And does it now include
16 anything other than that?
17 A. Well, it's net in existence.
18 Q. At one time did i1t include more than that?
19 A. The centract as it was negotiated in its last
20 round did anticipate that Terminal 3 would be included
21 in the maintenance contract, and the price for that
22 inclusion had already been negotiated and was included
23 in the contract that had been executed.
24 Q. Now, there was a contract for the
25 refurbishment?
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1 Al Correct.
2 Q. That was in addition to the maintenance
3 contract?
4 A, Separate and apart from.
5 Q. And then there was new contracts, or contract

6 for D?
7 A. There was a separate contract for the

8 installation of the D Gate system.

g 0. And did it include the maintenance?
10 Al No. The maintenance has always been a
11 separate contract from the construction or
12 implemantation of, or upgrade or expansion of the train

13 systen.

14 Q. S0 when you did D for the construction of it,
15 are there negotiations going on abkout the maintenance
la contract as well te include D?

17 A. There was a time when there were negotiations
18 to include the D Gate system as part of the maintenance
19 agreemaent and the price for that maintenance service.
20 Q. When''s the last —-- well, astrike that.

21 Were you involved in discussions about the

22 maintenance agreement?

23 Al I was.
24 Q. And to your recollection, how many times has
25 it been extended oxr revised?
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1 the fact that there were other predecessor agreements,
2 do you know if any of them ever provided for the

3 payment of prevailing wages?

4 A. Not to my knowledge.

5 Q. Do you know on the C Gate checkpoint, the new
6 one, when C —-- were you here when C was designed?

7 A. No.

8 Q. S0 you don't know why 1t would include a

9 train?

10 A, I do know why.

11 Q. And the reason is?

12 A. Because when ¢ Gates was initially

13 constructed, it was a 100 percent satellite terminal,

14 and the only way to get there was by train. The walk
15 rath was added later.

16 Q. And why was the walk path added?

17 A, When we added the additional gates on the

18 northwest side of €, we added the bridge to those gates
i9 from Lhe checkpoint to provide a walking alternative.
20 Q. You added -- there were gateées that were added

21 to the original C?

22 A. Correct.
23 Q. The ones that are ——
24 A. The ones that are ¢losest to the train station

25 world be the now, it was originally four gates, it is
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1 now two gates, that are the, that are those northwest
2 gates of the C Gates were added, originally four and
3 then down to three and now down Lo two gates.

4 Q. Two were eliminated or just not functicning?

5 A. One was eliminated when we added the C Gate

6 checkpoint. The other one was eliminated as a result

7 of Southwest's planes having leonger wingtips and

3 needing to reconfigure the gates so that all of their

Q planas would fit at every gate.

10 | Q. S0 in effect there's two gates less Lhan

11 before?

12 A. Yes. Used to be 20 gates. WNow there are 19.
i3 We added one gate over on the northeast side, and we
14 lest a gate on the, this northwest side and so there
15 are 19.

16 Q. And are there currently any plans to add any
17 additional gates?

18 A. No. Not at € Gates.

19 0. So what was the purpose of instaliing the new
20 C checkpoint?

21 A We needed additicnal checkpoint capacity.

22 0. You mean there were teoo many people going to
23 the one that existed at that point?

24 A. Correct. We did not have enough physical

25 space to have sufficient lanes to effectively process
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1 the number of passendgers in the peak periods.
2 2. And how long has it been operating?
3 A. I would have to go back and research it, but
4 nmy recollection is a couple of years.
5 Q. Couple of years?
6 A. Yes.
7 Q. Ckay. Do you know what the use of that gate
8 has been during those two years?
9 AL Which gate?
10 Q. The new cone, the new C Gate, C checkpoint?
11 A. Ch, checkpoint?
12 Q. Yes.
13 A, The preponderance of Southwest customers use
14 the C Gate checkpoint to get to their galte.
15 Q. This one or the other one?
16 A. The new one.
17 Q. Preponderance to get to their ==
18 A. Gates, whichever gate they're going to.
1s o. Ckay. Let's lock at the -- [ direct your

20 attention to Exhibit 1, the page relating to

21 C Concourse.

22 A Page 7.

23 Q. That's what it says.

24 A Right.

25 Q. Gkay. 5o the old one, if I'm right, is right
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up next to the thing about C Concenrse, that little

button?

A,

Q.

little to the, T guess east? Whatever.

Al That's to the west.
Q. Okay. West, vou're right. All right. Now,
which gates ~- are the ones, are the four that were

initially here, are they still on here or have they

been removed?

A. C25 and €24 axe the lwo, are the remaining ftwo
gates of that four-gate expansion. 27 and 28 went
away.

. Where's 27 and 287

A, They went away; they're not here.

Q. Ch, I'm sorzy.

Al They went away.

Q. Okay. 8o you're saving that, "preponderance’

I guess means more than half?

A.

Correct., That's the old, that's the ¢1d C.

Okay. The new one is directly below it and a

Way more than half.

Of Southwest pecple?

Correct.

Come through here?

Right. Let me explain the reason for that.

If you're going to Southwest ticket counter,
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1 which most Southwest customers do for whatever reason,
2 even -~ because most of our custeomers are not seasoned
3 traveler and not local, they will have the taxicab drop
4 them off at the Southwest curb on the ticket counter.
5 They come in that door, and you have two choices to get
6 to the T Gates from a checkpoint. You can go to the
7 0ld C or the New C. If you're at the ticket counter,
8 it's a simple right-hand turn up cne short escalator
o and you're at the checkpoint. It's a wvery short
10 distance. The other one you turn the opposite
11 direction, go all the way te the middle of the
12 ticketing kuilding, up the escalator, turn right, c¢lear
13 through the Esplanade, turn right again, and you get to
14 the checkpoint. Go through the checkpolint, then vou
15 can either ride the train or walk.
1o S5c, the total walking distance is less, and
17 the total time of travel is less if you use the new
18 checkpoint. So Southwest directs their customers who
19 are going to the ¢ Gates to use this checkpoint from
20 the ticket counter location, so that is why the
21 preponderance of the customers use that.
22 Q. So are you saying the ridership on those
23 trains is down?
24 A. Significantly.
25 Q. Do you know how much?
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1 A I could do a calculation, but on the arrival

2 it's about the same. For the people who are arriving

3 Lo the airport and going to baggage claim, the

4 ridership is approximately the same. For the people

5 who are departing, the ridership is down by, I would --
& not counting -- well, you've also got tenants and

7 employees who ride the train to get to work and such.

8 I would say that the ridership is probably down

9 70 percent on the outhound.

10 Q. Outbhound?

11 A Yes.

12 0. Do you know what it is on the inbound?

13 A It would be roughly the same as it had been in

14 the past because the choice to walk or ride the train
15 has, in terms of why you would make that decision, has

16 not changed.

17 Q. Okay. Thanks.
18 Referring back now to CBE-552, and the
19 submigsion of it as an agreement under 332, and as I

20 said earlier, vou understand 332 has some exceptions in

21 it for competitive bidding?

22 A. Correct.
23 Q. Do you know wheo makes the determination as to
24 what section we're going te file under?
25 A, We leave the legal interpretations to our
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1 legal advisers, so our district attorney would make
2 those legal determinations.
3 Q. S0 you wouldn't have been involved in saying
4 which number or whatever it was, C or A or whatever?
5 A. I would not have written that in there.
é Q. Were you aware that they were going to be
7 noncompetitive bids?
8 AL Corxrect, I was.
9 . That was a purposeful thiang. You wanted it to
10 be noncompetitive so that Bombardier would have the
11 contract?
i2 A. It was a -~ yes, 1t was determined to procure
13 it under the exception to the competitive bidding
14 process.
15 Q. Acknowledging the fact that this contract is
16 no longer in effect, do you recall from when it was in
17 effect what work it covered?
18 A. Generally.
ig Q. Would you describe that?
24 A. It covered the ongoing daily maintenance of
21 the train systems. The trains must be maintained on a
22 daily basis. They're taken out of ssrvice at scheduled
23 times. For the C Gates, it's all sarly in the morning,
24 and then the D Gates it's a split time. And there are
25 specific maintenance routines that are performed on the
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1 trains each night.
2 Q. Do you knew what is included within, guote,
3 "maintenance routines"?
4 A. Not specifically. I haven't been down there,

T haven't been down there to watch and I have not,

&2}

9 although I've read the ceontract, T have not sgpent any
7 particular time understanding the specific tasks that
8 they do on a daily basis.
Q Q. All right. Are you the final approver of
10 contracts before they get to the County Commission?
11 A. Yas.
12 O. Are you familiar with the concept of the

13 prevailing wage?

14 Al Yes.
15 Q. What do you understand it to mean?
16 A. By state statute, if a contract is considered

17 a public work, then it is to be, and you pay prevalling
i8 wages, which is a wage rate that's established by the
19 Labor Commissioner based on a survey of wages

20 throughout the state.

21 Q. And do you know —— well, strike that.
22 Has the airport entered into agreements that
23 do require payment of prevalling wages?
24 A. Many.
25 Q. Give me a couple of examples.
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1 Q. "A number" being?

2 A Ouite a few.

3 0. A lot?

4 A. Well, depends on your definition of "a lot.™

5 I don't know what your definition is.

6 Q. Alse depends on your definition of "quite a

7 few."

g Al More than 10. How about that?

9 MR. KAHN: Thank you.
10 BY MR. MCSS:
11 Q. More than 19, but less than 507
iz A. I couldn't say that. I mean -~ ckay, I have,
13 we have landscape maintenance contract. We have
14 glevator/escalator, moving walkway maintenance

15 contract. We have carpet cleaning maintenance

16 contract. We have power washing maintenance centract.
17 We have, oh, on the jet bridge -- nc, we maintain ouxr
18 own Jjet bridge. But we have malntenance contracts for
19 chillers and boilers and for eguipment in the garage,
20 electrical maintenance =~ T mean, we have =~ I've never
21 set down and counted them.

22 Q. I got the picture. Okay. Al right.

23 Lo you know, do any of those contracts reguire
24 you pay prevailing wage?
25 A, No.
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1 . And you said if there's, if there's no
2 question, you don't ask, and if it's clese, you ask.
3 Do you know, did you ever ask on this one, on CBE~5527
4 A. I never did. Whether anybody did on the
5 original contract, I was not part of that.
a Q. By "ask," I mean seek legal?
7 A, No, I did not ask the guestion on this
8 particular contract. Whether it was initially asked in
9 the beginning when the first contract was developed, I
19 do not know.
11 Q. That's fair enough. All right. Well, are ycu
12 aware of the fact that the prevailing wage statute,
i3 NRS 338, exempts certaln contracts that are issued
14 under 3327
15 A. I have read that.
16 G, Read that before this case or —-
17 A. I guess I became familiar with that as part of
18 the discussion of this issue.
19 Q. Okay. Well, let me represent to you that 338
20 erxempts certaln contracts issued under 332, 1f it's a
21 contract that is directly related to the normal
22 operations of the property or the normal maintenance of
23 the property. Were you aware of that?
24 A I have read that section of the statute.
25 Q. Okay. Are you aware of the fact that your
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1 counsel has taken the position that this contract,
2 CBE~352, was a contract that was both related to the
3 dally operation, necrmal operations of the facility and

4 the maintenance of the facllity?

5 A Yes.

5 . And do you agree with that?

K A. I do.

] Q. Are you aware of the fact that if an employee

9 has a complaint that they're not being paid daily wage,

10 they can file a complaint with the Labor Commissioner?
it A Yes.
12 Q. And that if that occurs, you as the public

13 body have an obligation to investigate to see if the

14 law's being violated?
15 A, Correct.
16 Q. And you're aware that that happened in a

17 number of cases -—-

18 A Yes.
19 Q. ~— relating to Bombardier?
20 A, Yes.
21 (Exhibit 4 marked)

22 BY MR. MOSS:
23 Q. Okay, I'm handing vyou a document that's dated
24 Novenber 24th, 2009, and it's a document that is

25 addressed to Michael Tanchek, Labor Commissioner,
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1 Margi Grein, Executive Officer, Nevada State
2 Contractors Board, dated October 16th, 2009. There's
3 a signature at the bottom that appears tc be yours; is
4 that correct?
5 A, That is my signature.
G Q. You're familiax with this letter?
7 A, I am. I'm just reviewing it.
8 Q. Okay, I'm sorry.
9 A, Okay, ves.
10 Q. You recall this?
11 A, I do,
12 Q. bid you draft this?
13 A No. I signed it, I did not draft it.
14 Q. Do you know who drafted it?
15 A. Cannct recall off the tep of my head.
16 Q. Does it express your thoughts?
17 Al Yes.
18 Q. Correctly and accurately?
i A. Correct.
20 Q. If you go inte this second larger paragraph
21 and go down and see the sentence or the line that says,
22 "Sysztem (APM) for Terminal 3." You see that?
23 A Um—huom.
24 Q. The next sentence says, "The ongoing
25 maintenance of our existing systems and the timely
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1 installation of the new system for Terminal 3 are vital
2 and integral to the airport's cperation and success.
3 Delay in granting & license will only serve to disrupt

4 the smooth operation of the ATS and the work necessary

[#1]

to complete the € and D modernization and Terminal 3
6 project." Is that a correct sgtatement of your

7 thinking?

8 A. It is.

9 Q. And in what way is the APM system integral to
10 the airport's operation?

11 A, Well, without the train system, the D Gates
12 specifically cannot be functional, cannot use them.
13 There's no way Lo deliver, no effective way to deliver

14 passengers to and from that gate area.

15 C, there are, there's another way, but it is
16 muach less effective, and for Terminal 3, there is no
17 effective way to provide transpeortation to our

i8 customers to and from the D Gates and Terminal 3.

19 Q. Would it not have some impact on € as well?
20 Al Yez. C would be the least impact, but it
21 would definitely have -~ it wouid be a difficult

22 impact, but not as bad as D, and D would be fed from
23 both Terminal 1 and Terminal 3.
24 Q. Do you believe that automated tram service to

25 these locations is important and integral teo the
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1 oparation of the airport?
A.
Q.
A,
Q.
& cantract,
7 will represent to you that it includes a provision that
B requires,
9 that the trams were available 99.65 percent of the time

i0 on a 24-hour, 365-day kasis. Are you aware of that?

1l A. Yes.

12 0. Why is a standard that high included?

13 A, That's hew important it is that the systems
14 are reliable for the efficient operation of our

15 facility.

Very much so.

On a daily basis?

Very much soc.

Referring you te Exhibit 2, which is the

CBE-552, and rather than flip through it, I

when it was in effect, Bombardier to ensure

16 Q. Meaning that anything less than that would be
17 impeding upon the operation of the facility?
i8 Al Yes, particularly in our peak times.
19 Q. And was that why it was put in there that way?
20 AL Yes.
21 Q. Has it been in there from the get-go; do you
22 knew?
23 A For as long as I can remsmber.
24 0. Not —— I mean prior to even this version of
25 it?
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1 A, Correct. I did not, I've not read the

2 original econtract so I canneot speak to that contract,

3 but for all the contracts that L['ve been aware of, it

4 has been in the contract.

5 Q. Directing your attention to some of the

6 construction contracts that vou had, and including cnes
7 with Bombardier, again I don't want te kick a dead

8 horse again, but what do you congider a construction

9 contract to cover? What's it forx?
10 A. To construct things.
11 Q. Okay. And so it imposes upon the contractor
12 some, all, many functions related to constructing
13 something?
14 A, Correct.
15 Q. Do they typically have provisions in them that
16 talk about how close you're getting to finishing?
17 A They have milestones, when certain tasks
18 should be completed by contract.
1¢ Q. And are there provisions that say they must be
20 completed by ¥ or there's going to be penalties?
21 A, Correct. There is a daily damage, generally
22 enumerated in the contract what that daily amount is if
23 they do not meet the milestones for reasons under thedlx
24 control.
25 Q. And the premise then is is that at some peoint
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1 the construction will be done and it's over; is that

2 correct?

3 A. Correct, that we close out the contract.

4 Q. And they go away?

5 A, Yes.

& Q. Ckay. Now, you alsc have maintenance

7 contracts?

8 A, We do.

9 Q. Do maintenance contracts, including this one,
10 have in them requirements to show completion of the

11 task at certain points?

iz A. No, they have an expiration date.

13 G. But is it your understanding that maintenance
14 will go on throughout the pericd of the contract?

15 AL Yes, and beyond with somebody else, or them,
1a but yes, it's an ongoing process.

17 Q. In other words, you don't say, maintenance is
i8 done now?

19 AL I wish. No. It doesn't happen that way.

20 Q. Right.

21 A We can change methods of performing

22 malntenance, take it in-house, take it outside, and we
23 can change the way in which we approach the way we

24 mailntain things, but maintenance is maintenance.

25 Q. But would you agree that for a system like an
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1 automated train system, tram system, whatever, it's

2 going to continually require maintenance?

3 A. As long as we have the system, it requires

4 maintenance.

5 Q. Are you familiar with preject labor

& agreements?

7 A. I am.

8 Q. And has DOA been party toe project labor

9 agreements in the past?

10 A We have.

11 0. And are you party now to one?

12 A, We are.

13 Q. Would vou describe for me what your

14 understanding of a project labor agreement is?

15 Al Tt's an agreement between the County on behalf
L& of the airport in this case, with the labeor

17 associations, the trades, on how we're going te manage
18 construction projects that are covered by the project
13 laber agreement .

20 Q. And is it your understanding that the preject
21 labor agreement applies only to construction projects?
22 A. It only applies to construction projects, and
23 only those projects which are specifically assigned to
24 the project labor agreement.

25 Q. I uvnderstand. All right. Do you have any
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1 ¥ind of concept of project labor agreement. for

2 maintenance centracts?

3 A. I'm -- if there is such a thing, I'm not aware
4 of it, but we have never, we have never had cne, nox

5 have we entertained one.

6 Q. Yoz are aware of Lhe fact, obviously, that a

7 decision was made at some point to bring the work that
8 Bombardier was providing under 552, qucte, “in-house,"
9 correct?
10 A. I am.
11 Q. bo you recall when the decision was made that
12 that would in fact occur?
13 A. T don't remember the specific date, but it was

14 a decision made by the Board of County Commissicners in

15 an cpen public meeting.

16 Q. A year ago, two years; do you know?

17 A. Something like that.

18 . When did you first become aware of any

19 suggesltion by anyone that the work being performed

20 under 5352 be brought in-house?

21 A. It was a suggestion made by Mr. Bill Stanley
22 in a meeting in my office was the first time I heard of
23 it.

24 Q. Suggestion by Mr. Bill Stanley, and who's Bill

25 Stanley?
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1 Q A rough estimate is fine.

2 A Fourteen years.

3 Q Okay. Great. Thanks.

4 A You're welcome.

5 0 Okay. Now, can you summarize what your

6 duties were az a VP of the systems division?

7 A Yes. As my -— well, I am stili a VP

8 today, but my response to your question is a vice

9 president for operations and maintenance for

10 approximately ten years. I had various capacities.
i1 I came into the role exclusively managing all of the F
12 operations and maintenance contracts worldwide, and
13 we had approximately 26 countries ~—- or 26 i
14 contracts, rather, over nine different countries. I ﬁ

15 grew the role intc one being accountable for the

16 manufacturing of vehicles in Pittsburgh,

17 Pennsylvania, including what we called operation -~
18 an operational role which included health, safety,

19 and envirconment.

e T T e o e

20 Q Okay. Great. Thank you for that

21 information. Now, dces the company, to your

22 knowledge, operate any traditional railroads? And
23 by that, T mean systems run on heavy rails that have
24 have an operator on beard.

25 A Yes. We currently do.
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A That I cannot answer, sir.

Q Ckay. And do you have any information
about how much, on average, each of these APM cars
typically weigh?

A No, off the top of my head. I couldn't
tell you.

Q Okay. Have you ever communicated with

anyone other than your company's counsel about
whether an APM car is a fixture?

MR. TRIMMER: Objection. Vague and
ambiguous, and calls for a legal conclusion.

THE WITNESS: The response is no.

BY MR. KAHN:

Q Okay. And have vou ever communicated
with anyone other than your counsel, possibly, about
whether there's a difference between repair and
maintenance with respect to an APM system?

MR. TRIMMER: Objection. Vague and
ambiguous, and to the extent it is using legal terms
that haven't been defined.

THE WITNESS: Yes. I have had several
discussions in my capacity as vice president of
operations, because one of our geals was to reduce
the amount of repair time and increase the time of

preventive maintenance. And that's something that's

T

e
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very common in a maintenance environment in terms of
the ratios between preventative maintenance and what
we define as corrective maintenance.

BY MR. KAHN:

e

Q Okay. So you'wve heard those terms,
"repair and maintenance, "™ used to distinguish
between, say, routine maintenance on the one hand

and corrective maintenance on the other?

MR. TRIMMER: Objecticn. Misstates his
testimony.

THE WITNESS: We have -- you know,
again, T go back to my capacity as vice president of
O and M. And we set ourselves specific initiatives
to improve reliakility of the product, and we
entered into a, what I would call a program of
measuring corrective versus preventative
maintenance. But that was done in the context of
our initiative to improve reliability and spend less
time repairing, and more time building in
prevention.

BY MR. KAHN:

Q Right. And how long ago did that
process begin?

A That process probably started four years

ago.
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Papge 29
Q Okay. And did it result in any kind of
written memoranda or reports?

A Yes. It was meitrics that are associated

e DS E e R e

with looking at the benchmarking of PM versus CM,

[ L P A

preventative maintenance versus corrective

maintenance, with the initiative of improving the

~

curve on preventative maintenance and lowering the

o2

time spent on corrective maintenance.

9 Q And do you recall whether that analysis
10 ever came —- or generated any particular numbers

11 about MeCarran Alrport in terms of the ratio of PM
12 versus CM?

13 p2Y They were part of the initiative, vyes,
14 so they would have measured the PM-CM activity in

15 their own shop individually. Yes.

16 Q And do vou have any recollection or have

17 with vou, today, any data --

18 A No, sir.

19 Q -- about McCarran in particular?

20 A Ne, sir, I do not.

21 Q Who maintains or keeps the data we've
22 been discussing?

23 A That data would be kept current by

24 Mr. Steve Stowe, 5-T-0-W-E, and he is the director

25 of O and M, operations and maintenance, for the
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Americas. ?

Q Okay. Now, would each of the facilities
have been sent copies of any of that information for
its own guidance? In other words, would folks at
the Las Vegas APM ocoperation be advised, here's what
your PM and vour CM numbers look like?

A Yes, because if you take the example of
McCarran, the leader of McCarran Alrpoxt, the
Rombardier leader would be measuring his own
performance as it relates to the CM-PM ratio énd
then feeding that data into the aggregate model.

Q So they would self-generate the initial
data?

A That's right. And plus, you know, they
would have company initiatives to demonstrate the
actions they were taking to improve preventative
maintenance.

0O Do you recall what the proportions were

petween PM and CM?

MR. TRIMMER: Asked and answered.
THE WITNESS: I think, on the average,

we're looking at 80-20, 80 being preventative.

T

BY MR. KAHN:

Q Okay. And roughly what time period do

oA o T e TS

you recall that being the average?

e
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%
1 A I'm going back when I left the position. %
2 I'm going back 14 months ago. %
3 Q Okay. §
4 A That's my best recollection, sir.

5 Q And was there a significant change over

6 time in that overall proportion during the time

7 period you were looking at those numbers?

8 A Yas.

9 Q What were they, say, two or three years

10 before?
1l A Again, it's dependent on the way you
12 measured it. A lot of it was in the incomplete, or

13 not measuring it the way we intended to, so a lot of

14 it wasn't physical or manragement processes that
15 improved the performance. It was ensuring everybody
16 was using the same measuring stick. So you saw a

17 natural migration of imprcovement when everybody got
18 on the same page.

19 Q I see. But what were the ballpark?

20 What were the numbers?

21 A We were down, like 60-40 in some cases.
22 Q Okay. Have you ever communicated with
23 anyone other than, possibly, counsel about the job

24 duties of elevator repalrmen?

25 A You know, I'm going back to contract
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BEFORE THE NEVADA LABOR COMMISSIONER

INTERNATIONAL UNION OF ELEVATOR

CONSTRUCTORS, DECLARATION OF PAUL T.
TRIMMER IN SUPPORT OF
Complainant, BOMBARDIER TRANSPORTATION
v. (HOLDINGS) USA, INC.'S MOTION

FOR SUMMARY JUDGMENT

BOMBARDIER TRANSPORTATION

(HOLDINGS) USA, INC,,
Respondent.

Contract CBE-552

1, Paul T, Trimmer, hereby declare as follows:

1. I make this declaration in support of Respondent Bombardier Transportation
(Holdings) USA, Inc.’s (“Respondent™) Motion for Summary Judgment in the above-captioned
action, pending before the Labor Commissioner, Clark County, Nevada. I have personal
knowledge of the facts set forth herein, and if called and sworn as a witness, could and would
competently testify thereto.

2. I am an attorney with the law firm of Jackson Lewis, counsel for Respondent in
this matter.

3. Attached hereto as Exhibit 1 is a true and correct copy of the Contract for

Maintenance of Automated Transit System Equipment CBE-552.

30193

ER0193



4, Attached hereto as lixhibit 2 is a frue and correct copy of the Notice of Prevailing
Wage Claim/Complaint dated October 13, 2009 from the Office of the Labor Commissioner to
the Department of Aviation.

5. Attached hereto as Exhibit 3 is a true and correct copy of a letter dated November
24, 2009 from the Department of Aviation to the Office of the Labor Commissioner

6. Attached hereto as Exhibit 4 is a true and correct copy of a letter of appeal dated
December 17, 2009 from the International Union of Elevator Constructors (“Union™) to the Office
of the Labor Commissioner,

7. Attached hereto as Exhibit 5 is a true and correct copy of a letter dated December
31, 2009 from the Office of the Labor Commissioner to the Department of Aviation.

8. Attached hereto as Exhibit 6 is a truc and correct copy of a letter dated March 30,
2010 from the Department of Aviation to the Office of the Labor Commissioner.

9, Attached hereto as Exhibit 7 is a true and correct copy of the Interim Order entered
on June 7, 2011.

10, Attached hereto as Exhibit § is a true and correct copy of the Order granting the
Stipulation to Dismiss Without Prejudice in the matter which was pending in the Eighth Judicial
District Court entitled Bombardier Transportation (Holdings) USA, Inc. v. Nevada Labor
Commissioner, Case No. A-11-644596-],

11, Attached hereto as Exhibit 9 is a true and correct copy of a letter dated July 25,
2011 from the Department of Aviation to the Office of the Labor Commissioner.

12, Attached hereto as Exhibit 10 is a true and correct copy of a letter dated August 17,

2011 from Respondent’s counsel to the Office of the Labor Commissionet.

00194

ER0194



13.  Attached hereto as Exhibit 11 is 4 true and correct copy of a map of McCarran
Airport’s A, B, C and D Concourses.

14.  Attached hereto as Exhibit 12 is a true and cotrect copy of a letter dated October

16, 2009 from the Department of Aviation to the Nevada State Contractor’s Board

15, Attached hereto as Exhibit 13 is 4 true and correct copy of the Clark County Board
of Commissioners Agenda Item dated June 3, 2008 regarding approval of maintenance
agreement,

16.  Attached hereto as Exhibit 14 is a true and correct copy of of the Clark County
Board of Commissioners Agenda Item regarding the award of Bid No. 10-601989,

17.  Attached hereto as Exhibit 15 is a true and correct copy of the Clark County Board
of Commissioners Agenda Item dated November 15, 2011 regarding approval of contract between
‘Clark County and KONE, Ing,

18.  Attached hereto as Exhibit 16 is a true and correct copy of the Clark County Board
of Commissioners Agenda Item dated May 1, 2012 regarding approval of contract (CBE-670)
between Clark County and Bombardier Transportation (Heldings) USA, Inc:

19.  Attached hereto as Exhibit 17 is a true and correct copy of the excerpts from the

legislative history concerning the initial enactment of NRS 338.011.

T

Paul T, Trimmer

Dated this 28th day of March, 2013.
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CLARK COUNTY, NEVADA

' CONTRACT FOR MAINTENANCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT -

CBE-552
: 5
NAME OF FIRM S BOMBARDIER TRANSPORTATION (HOLDINGS)
' : ‘ | USA, INC,
 ‘DESIGNATED CONTACT, NAME AND TLE | EDWARD A, GORDON

VICE PRESIDENT APM MARKENNG

1 ADDRESS CF FIRM

INCLUDING SITY, STATE anD 7P COPE - ,L?ﬁ;@@gﬁ!‘f,ﬁ’i‘gﬁggﬂ'}gm
1 l"l;ELEPHONE !}&UMBER {incitli.c;iﬂ area oqde) ’ (412) 655-5248
EAX Nuraégé (tnclud; area cod;) . o ; ¢ 412)"65553;41_
. EMAIL ADDRESS _ ‘ ' rick.fast,ér@us,transport.bombardier.m'm
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CONTRACT FOR MAINTENANCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT

CBE-552

This contract, marie and sntared into as of this day ‘of Juy-- 2008 batween CLARK COUNTY, a
palifical subdivision of the State of Nevada, hereinatter called the “OWNER," and Bombardiar Transportation

{Hoiﬁmgs) USA Inc.,a r,\orporatlcm of the State of Dete.uare. hereir: caffed the “CONTRAGTCR,”
WITNESSETH‘

WHEREAS, CONTRACTOR has proposed to prowde mmntenance secvice for the operation of the
Automnated Transit System (ATS) equzpment for McCarran [nerrational Airport; and, WHEREAS, OWNEH
desires the CONTRACTOH to prowde maintenance for the said system.

NOW, THEREFORE, the CQNTRACTOR hemby covenants and agraes to undertake and execute al of the
said named work in a good, substantial and workmanlike manner and to furmish alt the parts, matsrials, tools
_and lahor necessary to petform propedy the work in sirict accordance with the General Provisions and,
“Maintenance Requirements referred hereto as Altachment A, and hereto other contract doeuments Exhibits A
and B attached and made & part hisreof. For performanegs of !he sontract, the OWNER shal pay the
CONT RACTOR as hereinafter defmed ‘

The CONT RACT OR shall commence ‘he work 1o be performed under. fhis contract on July 1, zma ‘the
contract pan iod shall be for five (5) years.

iN WITNESS WHEREQF, the parties have caused this’ Agreement to ha exesuled the day and year first
above writlen.

APPROVED AS TO FORM:

DAVID ROGER, DISTRICT ATTORNEY CLaRk col

4 TY N 5 VADA

BY:.,

ELER THOMSON ‘ A .
Chief Deputy District Altomey Oirectar of Aviatlon

CONTRACTOR:

Bombardier Transportaticn (Holdmgs USA In
L

ORTON,
Viceé Praesident, Finance

NOTE:  Wilnesaes not required for a corporation, but a corporate eertificate must ¥ b2 completad. Partnerships must
sompleta g padnership certificate.

Clark Courdy Depariman of Aviaien - 31272009 £
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1.0

1.1

1.2

1.241

13

CONTRACT FOR MAINTENANCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT

CBE-B52

GENERAL PROVISIONS

STATEMENT OF WORK

The work to be cempleted under this contract is set forth in Paragraph 2.0, Maintenanee Reguirements. The
CONTRACTOR shall provide all labar, eguipment and materials to cerform the work according o the
provisions conained therein.

TERM OF CONTRACT

This term of contract shail be for five (5) years commencing on July 1, 2008 through June 30, 2013,

FISC AL FLINDING REQUIREMENTS

OWNER reasonably befieves that sufficient funds will be appropriated to make aHl payments during the term of
the contract. in the event sufficient funds are not appropriated, the OWNER will sa notify the CONTRACTOR
for an arderly lermination and close out of CONTRACTOR's cperations hereunder ag provided in Section 1.8.
in any event, the contract is to terminate 2t the time appropriated funds are exhausted,

PAYMENT PROVISIONS

The OWNER agrees to pay CONTRACTOH, as follows, for the maintenance services descritted herein for the
five (8) year contract period commencing Jaly 1, 2608, The prices for gach year are inclusive of the thrae {3)
additional maintenance technicians for compressed mainlenancea of the D Gates Automated Transit System
[ATS) which will recuce downtime by two (2) houts per day. With this reduced downiims, the hours of daily
operation of the D Gatas ATS will ba 08:15 a.m. to 00:30 a.m. daily.

1 is anticipated that durdng the term of this contract, new Terminal 3 will be constructed and the new ATS will
begin camying passengers. At the OWNER's scle disaretion, when the new ATS at Terminal 3 commences
operation, the additional cost associated with the three () additional technicians shall ne longer be valid and
therefore, the finm fixed price described below can be reduced by the amounts ideniified with an asterlsk (%
and described as "Compressed maintenance {ee”,

Ciark County Depariment of Avation - 1272003 [
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Bombardier Trans.
Automated Trangit Systam Eeuipment
CBE-B32

Year One; July 1, 2008 - June 30, 2009

Base Price = §2,712,145 + *Compressed maintenance fes = $366,892

= A lotal fixed price of Three Million Seventy MNine Thousand Thirty Seven and no/100
Poliars {§ 3,075,037).

Year Two: July 1, 2009 - June 30, 2010

Base Prce = $2,788,085 + * Compressed mairienance feq = 5377,165

= A iotal fiked price of Three Million One Hundred Sixty Five Thousard Two Hundred
Fifty and no/100 Bollars (S 3,165.250).

Year Three: July 1, 2010 — June 30, 2011

Base Price = $2,924,702 + * Compressed malntanancs fea -~ $395,646

= A total fixed price of Three Million Three Hundred Twenty Thousand Three Hundred
Forfy Seven and ne/100 Dollars (§ 3,320,347).

Year Four: July 1, 2011 ~ June 30, 2012

Base Price = $3,070.937 + ~ Compressed maintenance fee = §415.428

= A total fixed price of Three Million Fowr Hundred Eighty Six Thousand Three Hundred
Sy Five and naf 100 Dollars {§ 3,485,368).

Year Five: July 1, 2012 - June 30, 2013

Base Price = 53,224,483 + * Compeessed maintanance fee = $436.199

= A lotal fixed price of Three Million Six Hundrad Sixty Thousand Six Hurdred Eighty
Three and ne/f00 Dofars ($ 3,660,683),

131 TERMINAL 3 ATS

Upon commancement of this confract, the exact date to begin passenger service of the new Terminal 3 ATS
has not yet Seen determined. However, when the new Terminal 3 ATS system commences operafion, the
foflowing annual price as described in the table 1.3.1.7- Temninal 3 Casts (includes estalation) on the
tollowing page shalt be added to the yearly ‘Dase” contract price.

Clark County Departmant of Aviation.- 512/2008
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Baormbardier Teans.
Auvicmated Transit Sysiem Equipment,
CRE532
Table 1.2.1.1- Terminal 3 Costs (includes esealation)
Terminal 3 Automated Transit System {(ATS)
Pricing Per Contract No, 2273
2008 ]
Raferente Yoar Year Year Year Year Yaar Year Year
. Price 2011 2012 2013 2014 2015 2018 2017 2018
Yeaar
1
| Price ] .
= 5850,383 $1,084.521 | $1,076,006 | $1,119,046
Year | ‘
2
Prica
= $1,006,740 51,873,847 ‘ $1,324,201 ! 31,377,763
Yaar
3
Priga
= ] $1,017,482 $1.358,911 | $1,302,967 | $1,448,166
Year i
4
Price
= 41,058,160 $1,448,166 | $1.506,002 | $1,566,335
Year
} 5
1 Price
- %1,100,487 31,565,336 | $1,628,08¢ | 51,694,148
Year
<]
Prica i
= 1,144,505 $1.684.149 : §1,761.945 | $1,832332
Year
7
Prico 1
= 51,190,287 $1,632,302 ¢ §1.2054687

For example, it the T& ATS goes imle service on January 1, 2012, the year 1 price will be §1,076,006, year 2 prica
will ba $1,324,801, year 3 niice will be $1,382,487, and so on.

Crarx Gonty Depanment of Avielion - 1272063
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Bombardier Trans,
Eutomated Trarsk System Equipment
CBE£52

The yearly price for the maintenance of the T3 ATS operation that shall be added 1o each yearly "Base Price”
listed in the each “Year column described in Tabie 1.3.1.1 « Terminal 3 Costs (includes escalatlon); above.
The associated T3 Yearly Price to be added to the Base price for the 73 operation snall be splely dependent
upon the year T3 commences operation.

Additionally, bayend the term of this agreement set to expire June 30, 2013, the prices fisted above for the
malntenance of the T3 ATS are predicated on the cross-utilization of concurrent Maintenance services inciuding
labor (common Administrative, Engineering, and Teshnician Services) and materials {common parls and supplies
inventories and tools) provided by the CONTRACTOR on the Automtated Transit Systems at C & UL In the event,
the CONTRACTOR is no loager under contract for maintenancs services for the Automated Transit Systems at G
& D, ther the OWNER will negotiate an Amendment {o increase the CONTRACTOR's labor and materlals for the
efficiant periormanica of Maintenance Services for the T3 ATS on a stand-zlone basis. The unit prices from the
CONTHACTOR's proposal shall ba the basis of these Amendment negotiations,

All yearly prices listed in Table 1.3.1.1 are valid through June 30. 2018. Owner and Condractor shalt bagin
negotiations for a new confract past July 1, 2018 begirning no lsss than 9 months prior o June 30, 2018. The
naw cortract wilk be nagotiated to encompagss the entire ATS at MeCarran International Alrport, which includes
APM systems on *C’ and “D” and T3.

These contract amounts shall be subject to such additions and deductions as may be provided for in the contract
doswnents. Payments shall be made upon the terms set forth in the coriract documsnts,

1.3.2 CONTRAGCT AMOUNT

The contract amount reflects the OWNER's and CONTRACTOR's agreement as 1o fie proper payment
for all costs {excluding changes, heavy mainienance, major overhaul(sy described in 3ection 2.2.6.4,
upgrades and enhancaments) to be eured by the CONTHACTOR in providing the operations and
mainienance work in accordance with terms and conditions of tha contract. The CONTHAGTOR wilf not
be entitled to any payment for additional work of reimbursement for cosis over and above the amount lor
a given vear unlass it has received prior writlen authorlzation fromt the OWNER ta excesd the centract
amournt,

1.33 METHOD OF PAYRENT

The CONTRACTOR shail be paid one-twalith (1712} of the contract ameunt for the applicable year aach
month and shall submit an invoice to OWNER. If additional fees, aver and abave the contract amount,
have been approved by OWNER, CONTRACTOR will submit a billing for such additional services in the
agreed amount along with ils monthly invoics.

Excapt as otherwise provided herein, the OWNER will, within forty-five (45) days of receipl of 2t invoice,
rake payment ta CONTHACTOR. The CONTRACTOR will submit an invoice for any additional work
requested Dy the OWNER and performed during the preceding month, Dy the filteenth (15th} day of each
maonth.

The CONTRACTOR will be obligated lo promptly pay ail charges and costs incurred by CONTRACTOR
for labor materals, supplies and equipment for the work perdormed under this contract within forty-five
{45} dzys of invaice.
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1.3.4 PAYMENT FOR UPGRADES AND ENHANCEMENTS
Upon complation of any OWNER approved upgrades and/or enhancements, and vedqfication of e same
by OWNER, CONTRACTOR wili be paid the approved fixed-cost ameount for the werk as previously
agread between the parties pursuant to Paragraph 2.2.6.
1.3.5 CREDITS FOR SYSTEM AVAILABILITY
For any morth of this contract that ATS does not achisve system availability {SA}) of at least 99.65%, as
defined in Exhibit "A" to this contract, a payment factor will be applied to the CONTRACTOR's total
invoice amount for that month as follows:
SYSTEM AVAILABILITY (%) BAYMENT FACTOR
§9.65 ~ 100.00 1.000
48.55 - 49.84 {roat
9945 ~ 99.54 0.581
99.35 - 89.44 0.871
99.25 - 99.34 0.961
99.15-99.24 0.949
99.085 - 83,14 0.937
99.00 - 99.04 0.930
98.85 - 93.69 {.918
98.85 - 98.94 0.892
98.75 - 98.84 0.870
98.65 - 98,74 0.854
98.55 - 98.64 0.832
98.45 ~ §8.54 0.816
96.35 -~ 98.44 0.807
298.25-88.34 0.786
98.06 - 98.24 0773
9B.95 or lawer Q.761
For any periad of 3 consecutive months, during this maintenance contract that a minimum SA of
99.65% iz not met and/or a wend shows it will not be met, the CONTRACTOR will, at his
oxpenss, promply undertake design reviews and a teview of preventive mainterance
procedures and prosose a plan fo correct within one month the default or potential default.
14 INDEMNIFICATION
indemnity
The CONTHACTCR agrees, by antering into this contract, regardless of the coverage provided by an
insurance paliey, 1o pay ail costs necessary to indemnify, dafend and nold CWNER harmless frem any
and all claims, demands, actions, attorney's fees, costs, and expenses {collectively "Claims”™) but only to
the extent such Claims are alleged to be based upon or arlsing out of any acts, errors, omissions, fault or
negligence of CONTRACTOR or its principals, employees, subcopiractors or other agents while
parforming semvicas undar this contract. The CONTRACTOR shall inder iy, defend, and hold harmless
the OWNER for any atlomey's fees or other cosis of defense, even if the allegafions of the ciaim are
groundlass, false of fraudulent.
Ciark County Depanment of Aviation. 51272008 ii
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Except claims for bodily injury and the costs of repair or replacement of damaged property, ‘the

CONTRACTOR's lignility under this provision, for diregt, indirect, special, incidental or consequeniiat loss
or damage, will be miled. in the aggregate, to two mikios dollars ($2,000,000).

Patent Indempity

CONTRACTOR hereby indemaifies and shall defand and hold harmless OWNER and its representatives
respectively from and against all claims, losses, cosls, damages, and expenses, incliding attormsy's
fees, incurred by OWNER and its representatives, respectively, as a resuit of or in connaction with any
claims or actions based upon infringement or alleged nfringement of any paient and arising out of the
uge of the equipment or materfals furnished under the Contract by CONTRACTOR, or ot of the
processes or actions employed by, or on behalf of CONTRACTOR In connection with tha perfarmance of
the Contracl. CONTRACTOR shall, £t iis sole expense, promplly defend agalnst any such claim or
action unless directed otherwvise by OWNER or its representalives; provided that CWNER or is
representatives shall have notified CONTRACTOR wupon becoming aware of such claims or actions, and
provided furtner that CONTRACTOR's aforementioned obligations shall nat apply to squipmaent,
materials, or processes furnished or specified by OWNER or its reprasentatives,

CCONTRAGTOR shall have the right, in order to aveid such dlaims or actions, to substitute at its axpense
non-infringing equipment, malesiais, or procasses, or o modity such infringing eguipment, materials and
processes so they become nor-infdnging, o obtain the necessary licenses o use the infringng
equipment, matedal or processes, provided that such substitited and modified equipment, materdals and
processes shalfl meet all the requiremernits and be subjact to aif the provisions of this Coniract.

1.5  INSURANCE

The CONTRACTOR will provide OWNER with certificates of insurance for coverages as Hsted balow,
and endorsements affecting coverage required by this coniract within ten (10} cslendar days affer
approval by the OWNER. The certificates and endorsements for each insurance policy ars 1o ba signad
by g persen authorized by that insurer and Keensed by the State of Nevada in accordance with NRS
S80A.300.

Each insurance company’s rating 28 shown in the latest Best's Key Rating Guide will be fully cisclosed
and entered on the required certificaie of insurance. CWNER requires insurance carriers to malntain a
Best's Key Aating of at least A - (minus) ¥iH (sight) or higher.

OWNER, its officers and amployess must be expressiy covered as additionat insureds axcept on
workerg' compensation coverages.

The CONTRACTOR's insurance will be grimary as respects the OWNER, its officers and employees

The CONTRACTOR's general llabilty policies will be endorsed fo recognize specifically
CONTBACTOR's conbactual liabilify to OWNER. # Is lurher agreed thai the CONTRACTOR, or its
insurance carrier, will provida the QWNER with 30-day advance notice of any canceliation of the policles,
except for nonpayment which will be noticed ten (14) days in advance.

Ajl deductinles and self-insured retentions wiil be fully disclosed in the ceriificates of insurance. No
deductible or self-Insured retention may exceed the equivalent of One Hundred Seventy Five Thousand

Daliars {(8175,000) without the written approval of the OWNER.
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if aggregate limits are imposed on bodily injury and property damage, then the amount of such Gmils
myst be less than Two Milion Dollars ($2,000,000k All zggregates must be fully disclosed and the
amount entered on the required cerlificate of Insurance. The CONTRAGTOR must notify OWNER of
any erosion of the aggregate limits.

The CONTRACTOR will obtain and maintain, for the duration of this contract, general liabifity insurance
against claims for injuries o persons or damages to property which may arise from or i connection
with tha perfarmance of the work hereunder by the CONTBACTOR, its agents, representatives,
employess or SUBCONTRACTOR' of any tier. The cost of such insurance wil be included in
CONTRACTOR's fixed fee. ’

Generai Hablity coverage will be on a "per occurrance” basis onty and not "claims made." The coverage
rusl be provided either in & commercial general lfability form or a broad form comprehensive generaf
liability form. Ne excaplions to coverages provided ia such forms are s:armitted. Policies must inchude, but
need not be limited to, coverages for bodily injury, personal injury, broad form property damage,
premises operations, severability of interest, praducts and completed operations, coniractual and
independent contractors. General liebility insurance policies will be endarsed 1o include OWNER as an
additional insured. Subject to paragraph 6 of this subsection, CONTRACTOR will maintain limits of no
less than Cne Million Doflars (31,000,000} combined single Emit “per cccurrance* for bodily injury
{ingluding death}, personal injury and property damages.

The CONTRACTOR will ebtain and maintain, for the duration of this sonlract, automobile coversge which
rnust include, it need not be Fmited to, coverage against claims for hjurles to persons or damages to
property which may arise from or in cennection with the use of any aute in the perormance of the work
hereunder by the CONTRACTOHR, #s agents, represematives, emplayees or subcortractors of any tisr,
Subject to the conditions set forth herein, CONTRACTOR will maintain limits of no less than Five Million
Dollars ($5,000,000) combinad single fimit "per sceurrsncs” for bodily injury and property damage.

if the CONTRACTOR fails to mainiain any of the insuranee covarages required herain, then the CWNER
will have the option of declaring the CONTRACTOR responsible far any payments made &y the QWNER
fo obtain or mamizin such insurance, and the OWNER may collect the same from the CONTRACTOR, or
deduct the smount pald from any sums due the CONTRACTOR under this contract.

The CONTRACTOR shall obtain and maintain for the duration: of this contract, 2 wark ¢erificate and/er a
cettificate issued by an insurer qualified fo underwrite workers” compensation insurange in the State of
Nevada, in accordance with Nevada Revised Statutes Chaptets 6164-6160, inclusive, unless Confractor
is a Sole Proprietor and shalt be required to submit an affidavit indlcating that it has not slected to be
Inchided in the iarms, conditions and provisions of Chapters 618A-616D, inclusive, and is otherwise in
compliance with those terms, conditions and provisions.

The CONTRACTOR agrees to maintain required workers' compensation coverage throughout the term of
the contract. if CONTRACTOR does not maintaln coverage throughout the term of the contract,
CONTRACTOR agrees that OWNER may, at any lime the coverage Is not maintamed by
CONTRACTOR, order the CONTRACTOR fo stop work, suspend the contract, or terminate the contract.

The insurange requirements spegified hevein do not relieve the CONTRACTOR of its responsibility or

tHmit the amount of its liability to the OWHNER or other pessons and CONTRACTOR is encouraged to
purchase such addiional insurance as it deams necassary.
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The CONTRACTOR is responsible for and requirad to remedy ali damage or loss to any property,
including property of OWNER, fo the exteni cdused by the CONTRACTOR, CONTRACTOH'S
subcontracior, or anyone employed, directed or supervised by CONTRACTOR,

In the event of a chanrge in the cost of premium, which the Contractor befieves 1o have besn caused by
factors beyond its control {i.e. terrorism), the Contractor may submit documentation of this change in
cosis to the Authorty. I the Awthority, in its sole disuretion, deternines that the cost of premiums
ncreased due to the factors beyond the Condractor's contral, the Authority shall make an equitable
adjusimentt to the Q&M price for the appropriate tima period,

1.6  OWNERSHIP OF DOCUMENTS

Goples of ATS maintenance records developad by the CONTRACTOR at the work site will be
deliverable to the OWMER upon request.

1.7  {NDEPENDENT CONTRACTOR

in the performance of this cortract, the CONTRAGTOR's stalus ie thal of an independent
CONTRACTOR, and not as an agent or employee of the OWNER, The CONTRACTOR wilt conduct
themselves in accordance with that status,

1.8 TERMINATION

OWNER reserves the right 1o terminate the CONTRACTOR for cause by giving sixty (60} days prior
wiritten notice,

The pertormance of the work under this contract may be terminated by the OWNER in whole, or frem tme
{o fime In part, in accordance with this paragraph whenever tha OWNER determines that such terminason
i@ in the best interest of the Ceunty. Any such termination wiil be effecied by a minimum of sixty (60) days
priar written notice by registered or certified mall, returm receipt requested ® the CONTRACTOR
specifying the extent to which performance of work under the cantract is terminated, and the date upon
which such termination becomnes elfective. Further, it will be deemed condusively presumed and
established that such termination is made with just cause as therein stated and no proof i any claim,
demand, or sult will be requirad of the OWNER regarding such iscretionary action. If such termination is
given for nonperformance of the CONTRACTOR for work under this contract, the CONTRACTOR will not
make claim for any iermination expenses, except long-iead items which will not be received within the
succaading six (6) months, and for which the CONTRACTOR has an cutsianding financial ebligation.

After receipt of Motice of Termination, and except as cotherwise directed by the QWNER, the
CONTRACTOR will: :

- Stop worK urder the corttract on the date and fo the exient specified in the Notice of Termination.

- Place no further orders or subcontracts for materials, services, or facilittes except as may be
necassary for completion of such portions of the work undar the coniract as is not tenminated.

- Terminate alf orders and subcontracts to the axtent that they relate to the performance of wark
terminated by ths Natice of Termination.
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= Agsign to the OWNER, in the manner, at the times, and to the extent directed by the OWNER, ail of

the rights, titte, and imsrest of the CONTRACTOR under the orders and subcontracts so tenminated,
in which case e OWNER will have the right, in its dizcration, to settle or pay any ar all ciaims arlsing
cut of the tarmination of such orders and subcontracts.

Settle ait outstanding liabiiities and afl claims arising out of such temminafion or orders and
suhcontracts, with the approval or ralification of e OWNER to the extent it may require, whith
approval or ratification wiff be final for all purposes of this Sectian.

- Transfer fitle to tha OWNER and deliver in the manner, at the times. and 1o the extent, if any, direeted
by the OWMNER:

- Work in process, campleted work, supplies, and other material produced as part ol, or acquired in
connestion with the performance of, the work terminated by the Notlce of Termination; and

- The sompleted, or partially completed documents, information, and other property which, f the
contract had heen completed, woLld have bean required to be fumished to the OWNER.

- Gompleta performance cof such part of the work which have not been terminated by the Notice of
Temination; and

- Take such action as may be nacessary, of as the OWNER may direct, for the protactiion and
presarvation of the properly tefaled to the contract which is in the possession of the CONTRACTOR
and in which the OWHNER has or may acquire an intersst,

~ Within sixty (60) days after Motice of Termination, the CONTRACTOR will submit his terminatian
claim to the OWNER in the torm and with the certification prescribed by the CWNER. Unless one or
ore extensions in writing are granted by the CWNER upon request of the CONTRACTOR made in
writing within such sixiy (60) day period or authorized extenaion thereof, any and ail such claims will
be conclusively deemsad waived.

- Subject to the provisions of this paragraph, the CONTRACTOR and OWNER may agree upon the
whofe or any part of the amount or amounts to be pald to the CONTRACTOR by reason of the total o
parfial tarmination of work pursuant hereto; provided that such agreed amotnt or amounts will never
exceed the tolal year amounts as reduced by the amount of payments othervise made and as further
reduced by the amounts for work nat lerminated, The contract will be amended accordingly, and the
CONTRACTOR wiff be paid the agreed amount.

- Under a partial termination of the work under this contract, the OWNER will review the
CONTRACTOR's termination claim, and make payment in the amount due the CONTAACTOR. Ary
disagreement on the amount of such payment will be subject to seltfement under the arbitration
pravisions of Article 1,17, Claims and Disputes.

19 GOVERNING LAW AND VENUE

The terms and provisions of this contract shall be construed in accordance with the laws and coun
decisions of the State of Nevada. Venue of any actien brought urnder this confract shall lie in Clark
County, Hevada. exclusivaly.

1,18 CHARACTER OF WORKMEN AND EQUIPMENT
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Tha CONTRACTOR shali employ such superintendents, fareman, and workmen that are carefut and

competent. All workmen shall have sufficlent skill and experience to perform properly the work assigned

them. The OWNER shalf furish all teols and ecuipment as necessary to pedorm maintenance and

repairs of equipment. CONTRACTOR shall provids a work Torce as considered necessary for the
prosecution of the work In an acceptabla manner and a satisfactory rate of progress.

The OWNER may, in writing, demand the dismissal of any person or persons) employed by the
CONTRACTOR under this contract who misconducis himselffherself or is incompetent or negligent In the
proper performance of its duffes or neglects or refuses to comply with the directions of the OWNER as
provided to CONTRACTOR. Such person or persons shall not be employed thereon again without the
writien consent of the OWNER.

Further, the CONTRACTCOR's designated Suparintendsnt shall not be replaced or reassigned by the
CONTRACTCR without the approval of the OWNER. OWNER's approval of such replacement will not be
unreasonably withheld.

Alt equipment, tools, and machinery used for handling materials and sxecuting any part of the work shall
be satisfactorly maintained. Equipment on any portion of the wark wili be such that no foreseeable injury
to the work, or the property, will rasult from iis use,

111 NQ WAIVER OF LEGAL RIGHTS

Any waiver of any breach of this contract shall not be held to be a waiver of any other or subsequent
breach, or of any right the CWNER or CONTRACTOR may have for damages.

112 FORCE MAJEURE

Meither the OWNER nor the CONTBACTOR shall be deemed in violatton of this contract i 1t is
prevenied from performing sny of fhe obfigations hereunder by reason of boycotis, labor disputes,
embargaes, shortage of material, acls of God, acts of the public enemy, acts of supsrior governmental
authority, unustual weather conditions, fleods, ricts, rebeffian, sabotage, or any other cioumstances for
which it is not responsibla of which is not in its conirol, nor will any such avent be considered In the
computatian ¢f system avaiabiliity (SA) hereunder. However, notice of such impediment or delay in
performance must be imely given.

113  NONDISCRIMINATION
The CONTRACTOR agrees as follows during the performance of any of the work covered by this
contrack

The CONTRAGTOR shail not discriminate against any employes or applicant for employment because
of race, calor, religion, sex or national origin. The equal opportunity clause and the regulations contained
in Titte 41 of CFR Part 60-1 ara incorporated in ihis contract by referance.

The CONTRACTOR shali file annually completa and accurate reports on Standard Form 100 (EEO-1)
with the Joint Reporting Commitiee of the Federal Government. The CONTRACTOR shall file such a
report within thinty (30) days after the effective date of fhis contract unless CONTRACTOR has submiited
such a report within the tweive (12) months preceding The elfective date of this contract.

The CONTRACTOR shall develop a wrilten affirmative action compliance program for each of s
astablishments consistent with the rules, reguiations and aorders of the Deparimant of Lanor.
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The CONTRACTOR shall net diseriminate against any employee or applicant fur amplovment because
of physical or mental handicap in regard ta any position for which the employee or applicant for
amployment is qualified. The affirmative action clause and the regulations cortained in Title 41 of CER
Part 60-T41 are incorperated in this contract by reference.

The CONTRACTOR shall not discriminate against any employee or applicant for employment because
ne or she is a disabled veteran ar veleran of the Vietnam era in regard to any position for which the
employee or applicant for employment is qualified. The afftmative action clause and the reguiations
contained iy Title 41 of CFR Part 60-250 are incarporated in this contract by reference,

1.14 PROPRIETARY iINFORMATION
if CONTRACTOR transmils to the OWNER any information which CONTRACTOR considers confidential
or proprietary, such information will be so designated. The OWNER wili use such infarmation exclusively
It connection with ATS operation and mainlenance; and, except as set forth as follows, the OWNER will
net publish or otherwise disclose such nfermation to third parties without the prior written permission of
CONTRACTOR, except as required by faw,

Notwithstanding the requiraments set forth hersin, OWNER may disciose said confidential or propriefary
informalion to a govermnmental autherily lo the extent required [0 securg or maintain governmental
parmits, lcenses, or other authorizatlons with respect 0 the ATS, provided, bowever, that if such
disclosurg is required, OVWNER will give CONTRACGTOR advance notice, which will be in writing if time
parmiis, of such intended isclosure, so that both QWNER and CONTRACTOR may fake ali reasonable
sleps to secure profective treatmernt of the information against puble disclasure by the govermmental
autherty involved and that CONTRACTOR may participate v discussions with such govermmentz
authority with regard to stch pretective krealment. in the event that efforts 1o secura protective teatment
have become, after the exercise of alf reasconable efforts; unsuccessfd, CONTHACTOR will be aiforded a
reasonsble opportunity te revise such confldential or propriefary information consistent with the,
requirements of the govemmental authority.

1.15 LAWS AND REGULATIONS

CONTRACTOR and its employees and representatives shall at all times comply with all applicable laws,
ordinances, statutes, rules or regulations,

i, during the term of this Conlract, thera are changes to exisfing laws or new laws, ordinances or
regutations neot pending at the tima of signing this Gontract which affect the cost or time of perormance,
CONTHACTOR shall immediately notify GWNEHM in writing and submit documentation of its sffect on both
time and cest. Upon coticurmence by OWNER as to the effect of sush changes an adjustment in the
compensation and/or ime of performance will be made.

if any discrepancy of inconsistency should be discovered bebween the Contract and any law, crdinance,
reguiation, arder or decree, CONTRACTOR shall immediaiely report the name in writing to OWNER who
wilt issue instructions as may ba nacessary.
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1.16 CLAIMS AND DISPUTES

The folfowing information is in regands o claims and disputes with the OWNES, and to provide tha
CONTRAGTCH with the understanding on how 1o avoid and resolve contractual issues.

» Labor and materials not covered uy the contract must be approved by the OWNER'S
representative. The guote for additicnat work must inciude number of hours for labor and cost of
parts.

o  Work completed without prior approval shall aot be authorized for payment.

v Al claims must be submitted within thirty (30) calendar days. Claims submitied shall have 2
necessary dosumentation for charges sought. Failure to submit claim within thirly (30} calendar
days shai be considerad void.

+ Al claims approved by OWNER shall be paig within sixty (60) calendar days.

+  CONTRACTOR agrees that signing of this contract covers alf arcas of meintanance for the ATS.

If the periormarnce of all or any part of the werk is, for an unreasonable perlod of Hme, suspended.
delayed, or internupted by an act of the OWNER in the administration of this Confract, or by his failure to
act within the time specified in this Contract (or ¥ no time i3 specifiad, within a reasonable lime), the
OWNER will consider a claim for equilable adjustment for any incraase in the cast of, or time required for
petformance of this Contract caused by auch unreasonable suspension, delay, or interruption. However,
na adjustments will be allowed under this ¢lause for any suspension, delay, or infernuplion o the extant
{1} that perfarmance would have been so suspended, defayed, or mterrupled by any other cause,
including the fault or negligence of tha CONTRACTCR or (2) for which an equitable adiustment is
provideg for ¢r excluded under any ather pravision of this contract.

No claim under the preceding paragraphs of this clause witl be allowed (17 for any costs incurred befors
the COMTRACTOR will have notified the OWNER in writing of tha act or failure to act involved, and {2)
uniess the notification of claim is given and the claim filed in writing within thirty (30} days after termination
of the delay. The OWNER's decision on all cldims for equitable adjustment will be issued to the
CONTRACYOH In willing. Claims that are approved by the OWNER will be reflected in a written
modificafion i the confract.

Any dispute refating to this Contract will be resolved through good faith efforts upon the part of tha
CONTRACTOR and OWNER. At all times, CONTRACTOR will carry on the work and maintain the
progress schedule W agoordance with the requirements of the contract end the determination of the
OWNER, pending resgiution of any dispute. If the dispute is not resolved in ninety (90} days, either party
may request arbitration in aceordance with the follawing paragraphs.

Except as otherwise provided herein, all daims, disputes, of ether questions that may arise between
OWNER and CONTRACTOR concerning this coriract which cannot otherwise be seftted by negetiation,
and which havs not been waived by the making and acceptance of Final Payment, may be submitled to
and be determined and setiled by arbitration in the manner set forth in this paragraph. Elther party, by
written nolice to the other raceived befare litigation is commenced, may demand asbitration and may
appoint an arbitrator. 1f filigation has bean commenced prior to recaipt of demand to arbitrate, arbltration
will not Be held. Within five (5} days afler receipt of such rotice, the other parly will, by wrilten nafice (o
the former, agpeint anather arbitrator, and, in defaull of said second appointment, the arbitrator first
appointad will ba sole arbitrator and will proceed in the same manner as hereinafter provided lor three
arhitrators, When two arbifrators have been appeinted, they will, if possible, agree upon a third arbirator
and will appeint the same by nofice in writing, sfaned by both of them given to the CWNER and the
CONTRACTOR. if fiftean (15) days elapses alter the appoiniment of the second arbitraior without notice
of appentment of the third arbitrator being given, as aforesaid, then either parly may, in wiiting, require
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that the American Arbitration Assogiation or the Mevada Arbitration Association to appoint the third

arbitzater. Upon appeinimerd of the third arbitrator, the three arbitrators will meet without delay and will
precead to a delermination of the dispuie In accordance with the construction industry rules of the
American Arbitration Association. Any costs of arbitration will ba shared equally by both parties.

Either party may appeal the dacision of the Board of Arbitrators to the District Court of e State of
Nevada, as provided for per NRS Chapter 38.

This Arbitration section will not apoly o claims, disputes or other questions involving sums of money
which exceed $50,000. The CONTRACTOR will carry on the work and maintain the progress and
CAWNER will continue to make payments on undisputed wark during any dispute, arbitration or court
proceedings, unfess othetwise miudually agresd upon in wiiting,

it arbifrafion is commanced by aeither pary under this section, then in this avens the parties agree that
during the periad any such arbitration is being canducted, either party will have access to and the right to
inspect, examine and make copies of any books, documents, papers, and records of the other invelving
sransactions relative to the dispute which would have beéen discaverzble had the matler Deen brought in
the Mevada Courts. At the nonclusion of the arbitration any such documents will be refurned to the owning
party.

137  NOTICE AND SERVICE THEREOF

Any natice to the CONTRACTOR from the OWNER or to the CWNER from the CONTRACTOR relative to
any part of the contract shall be submifted In ariting. Forwarding a notice may be accomplished by
sending It by cartified / registered mall, or hand delivered to the authorized represenlalive at their work
sie.

1.18  WABRANTY

CONTHACTOR warrants that the ATS meintenance services performed by its personnel and the parts,
equipment and services supplied by it In cannection with such ATS operation and maintenance senvices
will bg provided in a manner such that the ATS will achieve a menthly system avajlability (3A), as defined
and calculated In accerdance with provisions of paragraph 1.3.4, of 99.65%. If the ATS falls 10 achieve
the warranted monthily System Availability, due o the maintenance services provided by COMTRACTOR,
payment for such servieas witl be adjusted downward n accordance with the provisions of paragraph
1.3.4.

The omy warranty made by CONTRACTOR Is that expressly enumerated in this provision. Any other
statements of fact or descriotions expressed in the confract, or any aftachments herato, witt not be
deemed to constitute a warranty of the waork or any part thereef. THE WARRANTY SET FORTH IN THIS
PROVISION 1S EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, WHETHER STATUTORY,
EXPRESS OR IMPLIED ENCLUDING ALL WARRANTIES OF MERCHANTABILITY AND FITNESS FOR
PARTICULAR PUBPOSE AND ALL WARRANTIES ARISING FROM COURSE QF DEALING AND
LUSAGE OF TRADE), The remedy provided above is the OWNER's sole remedy for any failure of
CONTRACTOR to comply with its warranty obligations.
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The CONTRACTOR will record alf tasks performed by operations and mzintenance personned in
fulfilment of wasranty cbiigations under Contract and will record the time expended by stich operaficns
arud mainienance personnei in performing such warranty tasks. Written reports will be submitted to the
OWNER each month datailing the SONTRACTOR's use of operations and maintenance personnal in
connecton with warranty efforts performed during the prier month, This replecement of work heurs will be
at a mutuzfly agreeabla negotiated rale,

1.19 NISCELLANEQUS PROVISIONS

Third Parly Beneficiaries, The provisions of this contract are oniy for the benefit of the parties hereto
and not for any other person, except as spacifically provided herein with respect 1o CONTRACTOR'S
suppliers. CONTRACTOR and OWNER agree 10 appear and to assist in the defense of any claim by a
third party {other than & CONTRACTOR supplier) which alleges an interest in the subject matter of this
contract.

Modification: No waiver, modification, or amendment of any of the provisions of this contract will be
binding unless it is in writing and signed by a duly authorzed representative of the paity to be bound
thereby.

Survival: The pravisions of the paragraphs contained hergin and titled INDEMNIFICATION, INSURANCE,
PATENT WNDEMNITY AND PROPRIETARY INFORMATION, wilt apply notwithstanding any other
provision of this contract and will survive termination, cancellation, or expiration of thls contract,

Assignment: This coniract will not be assigned by either party without the prior written consent of the
other paity, which consent will not be unreascnably withheld; provided, howaver, that CONTRACTOR
may assign any or all of its rights or obligations under this Conlract to a wholly owned subsidiary.

1.20 AIRFORT SECURITY

2. OWNER Prooest
For secutty purposes, OWNER property is divided into three (3) categories as follows:

1. Landside: Tha non-secure portion of the Alrport;

2. Alrslde: Thne Secured Area / Security identification Display Ares {SIDA); and

3. Sterie Areas:  The paris of the terminal buildings that required aceess through a security check
poirt. Note: This is a part of the SIDA.

All CONTRACTOR's parsonnel working on CWNER pronerty, Landside, Airside or Sterile Arsas,
must be badged for identification purposes,

b. Federal Requlations

1. 48 Cede of Fedarsl Regulation (CFR), Part 1542, governing US Commercial Airport Security
Program sequires that security of the Secured Area / SIDA ab MceCarran nternational Airpert be
mainiained at ali times. This regulstion has a provision for enforcement by the Transperiation
Security Administration (TSA), which may assess substantial fines ($10,000.60 per occurrence)
for potential security breaches of viclations or acfual security breaches and violations by
authorized and unauthorized persors and vehicles entering the Secured Area f SIDA on LAS.
OWNER will be reimbursed by CONTRACTOR for any fines levied for breaches or violations of
security due to CONTRAGTOR or those of any tier subcontractor. When working at Airpert,
regataless of location, CONTRACTOR's personnel must visibly display af waist ievel or ahove on
thelr outermaost garment the approprate McCarran Intemational Alrport securily identitication
badge at all fimas.
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2. CONTRAGCTOR acknowledges that McCarran Internetional Airport reserves the right to refuse
identification badges to any persan with a recond of arrests and convictions, or poses a safety or
security risk 10 the airpert, which iIn its sole judgment would render thal person an unacceptable
risk to the security of the Airport,

3. CONTRACTOR agrees o accept and reimburse OWNER for any fines lavied on OWNER hy TSA
for any violation of any TSA Securty Hegulations and Rules by CONTRACTOA and #s
employess or any of CONTRACTOR's subcontrastors, vendors, suppliers and agenis and their
smployees,

&, Access o the Alrpart Securad Area / SIDA

Access to the Alrpart Secured Area/SIDA can be gained by personnel! displaying a Maroon or Green
badge. Porsonnel! with 2 Tan Badge are only allowed acoess fo and within the MeCamran Sterile
Areas and Landside/Public Areas. CONTBACTOR will be alflowed actcess to only those areas
necessary o complsta the work.

d. Aot Secured Area / SIDA

If a Maroon or Green badge holder enters a part of the Alrport Secured / SIDA for which access has
rot been authorized, CONTRAGTOR may be subject 10 a fine as detailed in Section 1.21.5.. and
persornnal may be subject to immediate and permanent removal, fo include security iderstification
biadge revocation, from tha Airport by CWNER.

a. Landside / Public Work Areas

CONTRACTOR's personnel with a Tan badge can gain access o Landside / Public or Sterile Area
work areas without escort. i a Tan badge holder enters an Airport Secured Area / SIDA,
CONTAACTOR may be subjest to a fine as detailed in Section 1.21 b, and personnel may be subjact
to immetfiate and permanant removal lrom the Alrport by OWNER, Personnel with Tan badges do
not have the authority fo escort and must be screened through the TSA passenger sectrity
checkpoint prior to emtering Airport Sterila Arsas.

SECURITY PROCEDURES AND BADGING

a, CONTRACTOR may apply for either a Marcon, Green ot Tan badgs for its personnei as applicable.
The security identification badge shalt be specific to the awarded contract, for which ifs personnel are
assigned. All security badges are oblainable after receipt of Motice of Award and perscnnel's
successiul completion of US Customs & Border Protection (CBP) Actess Seal background check (i
appiicable), TSA required criminal history records check and securiy thresl assessment and
successful completion of the Alrport Secunity Training Class.

b. Airport Badging Office howrs ara belween §am — Bpm, Monday through Friday, exduding special
events and holidays. The Alrpert Badging Office telephone number is (702) 261-5652. The Alrport
Fingerprint Cffice hours are between 780 am, ~ 12:00 noon and 1:00 pam, - 2:45 pam., Monday
through Friday, excluding special events and holidays. The Aimort Fingerprinting Office telephone
number [s (702) 281-5686.
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. CONTRACTOR's personnel requiring a Maroon, Green or Tan badge shalt undergo a CBP access
seal background chesk (i applicabla) of which it may take up to five (5} business days for CBP 1o
provide results. Once CBP check Is complete (f applicable), personnel must be fingerprinted, as
reguired by 49 Code of Federal Regulation (CFR), Part 1542, & may take up to {ourteen (14} calendar
days to receiva the results of this Criminal History Records Check, Further, as required by Part 1542,
individuals must submit necessary dogumentation and date for T3A to conduct a security threat
assessment. Security Threat Assesament results may also take up io fourteen (14) calendar days to
be racelvad. Onte Airport has received ali results, the smployee must attend the Aliport Security
Training Class. All badges expire an an annual basis. if the term of the contract Is longer than twetve
{12} months, then CONTRACTOR ig required to re-badge all employess assigned to the contract.
CONTRACTOR smpioyees may renew badges beginning thity {30)-days prier 0 date of expiration.
Please note expiration date is date of employee's birthday,

d. A Marcon or Green badge provides acoess fo the Airport Secured Area/SIDA, as stipulated by
QWNER and is requirad when CONTRACTOR has tu provide pedestrian escont ‘o Arpert Secured
Area/SIDA or has o guard & door or gate that aliows access lo Alrpord Secured Area/SIDA.
Personnel with a Maroon of Green badge may act as escort for persons {visual conirol) atl worksite
only and ae not authorized to escont vehicles.

2. A Tan padge is authorized by and signed for by CVWNER. This badge is requirad for all other
personnal who do not have & Marcon or Green badge. A Tan badge provides saccess to
Landside/Pubiic/Sterile Areas as stipulated by OWNER, Tan badge holders may not be ssceried inte
the Alrpor: Secured Area/SIDA, not do Tan badge holders have authority 10 escort and must be
screenad through the TSA passengst securily sereening checlkpaints prior to eniering Airport Sterile
Areas.

f. CONTRACTOR will provide OWNER with information on the ssecific doors/points of entry thraugh
which access is required. DWNER will refay access reguests te the Alrport Badging Office for card
readers {Maroon or Green badged personnei only) and 10 the Fagifities Division for keyed doors.
Access will be removed after contract completion.

g. Any toolbox, and tools contained within, for work/project duties only, may be brought into the Airport
Sterile and Secured AraalSIOA, however, it is subject tg search by the Alrport and the TSA and must
he controfledfsecured. Toolboxes may not be teken through the TSA passenger securty screening
checkpainta. .

h. “Alrport personnel” includes any and all persennel of the Alrport, operator, concessiopaires, vendars,
contractors, and subcontractors,  All of these personnel using tools of the frade (knives and any
cutting ihatrumentitool of any kind} within the Steriie and Secured Area/SIDA must have an Airport
issued Security ldenification badge. Non-badged persennel may use necessary tools of the frade in
sterile areas under visual supervision and escort of a properly badged person. Tan badged are
prohibited from escorted non-badgat personnal. Toels net under dicect visual supervision must be
securad from public access.

APPLICATION/SOCUMENTATION,

a CONTRACTOA thiough the OWNER's reprasentative must abtain a fingerprint and badging
application package from the Airport Badging Office. Upon completion, CONTRACTOR shall submit
the applisation package to the Alrpori Badging Office. NOTE: If applicable, CONTRACTOR must first
obtzin applications for CBP Access Seal and complete necassary process and background checks
for all of s personnel prior to requesting Alrpon Security identification Badge,

. Applications for piclure badges must be processed through the Las Vegas Metropolitan Police
Department (METRO}. Twe {2) forms of personal identification are required priar to submiting the
appiication 1o the Airpor Badging Office, cne of which must be a government-issued pleture 1.0,

o, Owner will provide the Airport Badging Qffice with confirmation of the Nofice of Award for each
contracl; including any renewals antlor extension dates and natice of coptract completion.
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BADGING AND FINGERPHINTNG COST
a. The badging and fingerprinting costs shall be paid by the OWNER. The initia] cost for badging is $10
per badge and $27 for fingerprinting per individual, The cost for the first replacement badge is $50,
and §100 for the second replacement. and $200 for the third replacement {to be paid to the Alrport
Badging Oifice at the time the badge is issued),  the badge is lost for the fourth time, no badge will
be issued. Badges ce-issued after expiration will be issued at no cost. If a badge is reported stolen,
there will be no charge if a copy of a police report is provided. Refunds will nof be issued for

replacement badges/tost badges.

LOST BADGES

a. CONTRACTOR shall immediately fle a report of fost or missing badges with the Alrport Control
Center af (702} 261-5125. If a lost identification badge is resovered, it must Immediately ba returnad
to the Airpart Badging Office.

b, CONTRACTOR shall immediately notify the Alrport Badging Offfee of any employee or subcontractor
of CONTRACTOR working on the contract that is ferminated or is relsased from work and retun
badge.

VEHICLE ESCORTS
a. Al vehicles without decals must be esgortad.
b. No private vehicles, (registerad to an individual) are authorized on the aifield.

G, Al CONTRACTOR's subcortrastors and vendor vehicles that are to be escorted will be required to
provide a copy of vehicle registration (company} and insurance at the designated point of endry into
the Alrport Securad Area/SIDA. Said sscorted vehicles are also required to display their company
loge an bath sides of aach vehicle which must be visible fram a reasonable distance with letteting &
minkrum of 3" high. Logos will be checked at the designaied point of entry into the Aitport Secured

realSIDA.

Al vehicles and personnel are subject to search and inspections.

2. CONTRACTOR shall submit a requaest for escorts no Tater than 1:00 pm on the day prior fo the
reguirement.

CONTRACTOR'S RESPONSIBILITY

a CONTRACTOR shafl be responsible for all personnsl engaged i the work %o ensurs that said
persopnel comply with all security requirements imposed by OWNER, [t shall he COMNTRACTOR's
responsibility to ensura that ali squipment and workmen do not entar Airport Secured ArearSIDA
except as required during the progress of the work. CONTRACTCH shall follow the directions given
by DWNER conceming the security policies, procedures, rules, requlations, and methods of access
and any other reslrictions appicable to work within Airport Sscured Area/SIDA. CONTBACTOR's
aperations, vehicles and parsannal shall be prevented from encroaching Mo aivcraft coperational
aress by means of bardicades, or as directed by OWNEA,

b, CONTRACTOR, upon compietion of the contract o when badges are no longer required, shall
immediately return 2l badges 1o the Airport Badging Office.  Faiture o do so will result in monies
being held from the last payment,

1.21 OWNER/GONTRACTOR COCPERATION

Ruring the term af this coniract, DWNER may let other contracts with COMTRACTOR or others to modify,
expand or otherwise enhance the ATS. In such events, OWNER and CONTRACTOR agree to cooperate
fully during such activity to minimize any interferance with ATS operation.
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CVWINER agrees fo place a similar provision v confracts it lets, and 1o coordinate the efferis of ils
CONTRACTOR's within the work area of in clese proximity to the same. The OWNER and
CONTRACTOR witt meet manthly to revlew maintenance procedures and agprove CONTRACTOR
invoices.

1.22 CHANGES

The OWHNER, without invelidating the CONTRAGTOR, may in writing ordar extra work {for example, dus
{0 an ncrease in the number of vehicles or operating hours) or make other changes by altering, adding to
the wark and the conbract fixed cest, time for completion of the work and cther affected terms and
conditions ars to he adjusted accordingly, Al such work will be executed In accordance with the
applicable terms and conditions of the Contradt a5 adjusied as z restl! of the Extra WaK of other
changes. The adustments in schedule and other affected terms and conditions reguired by the charge or
Exdra Werk will be resolved insofar 43 practical at the tima of ardering such change or exira work.

Payment for any such change or exira work will be made as provided herain. The CONTRACTOR wil
supply price quatations for the proposed change or extra work no feler than thirty (30) calendar days from
date of raceipt of notification. The CONTRACTOR's price quotation will include all costs for sueh change
ar exira work, including where approptiate the costs of impaet, disruption and delay. The parties will
agree In writhg upon a price and payment schedule for the extra work or shange before said extra work
ar changé is commenced.

1,23 ENTIRE CONTRACT

This contract embedies the entire contract between QWNER and CONTRACTOR, The parties will ot be
pound by o be liable for any statement, representation, promise, inducement or understanding of any
kind or nature not set forth herein. No changes, amendments or modifications of any of the terms or
conditions of the Gontract wil be valid unless reduced to writing and signed by bath parties,

2.0 MAINTEMANCE AEQUIREMENTS

Oneration of the ATS, including stalfing of the Control Centar Facility, will be performed by the OWNER
as described harein. The CONTRACTOR will provide all reguired [abor and materals, and will maintain
the ATS as speciiled harefn.

21 GENERAL

211 OWNER'S OPERATION

Operation of the ATS, including staffing of the Control Cenfer Fagility, will be performed by the GWNER,
Respensibilities of the OWNER will include:

- Selecting the operational meds for the ATS;

- Monitoring system cperations at Central Cantral and notifying CONTRACTOR of system
maffunctions;

- Observing passenger activities via the GCTV menitors af Central Condrol;

- Fespanding to passenger inguiries via the vehicle radio;

- Directing all emergancy procedures involving passengers andior employees;
- Birecting the removal of disabled vehicles (rom service;
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- Coordingting with the CONTRACTOR's maintenance representative regarding pertormance of

ATS maintenance activities.

- Providing contractuat direction fo the CONTRACTOR's maintenance representative under
ciroumsiances (emergency or otharwise) not covered in this contract.

For purposes of communicating with the CONTRACTOR's site manager, the OWNER wil designate a
representative to ba atf tha airport =t all tines when the system is in operation, 10 serve as the OWNER's
ATS representative. All OWNER comimunications to the CONTRACTOR regarding the operation of the
ATS systern will te through the CONTRACTOR's site manager.

212 OWNER PROVIDED WORK AND SERVICES

2.1.2.1 GUIDEWAY AND FACILITY MAINTENANCE

The OWNER will provide and wzintain tha maintenance shop, office and aquipment racm space to the
CONTRACTOR; howaver, the CONTRACTOR will do general housekeeping of these areas.

The OWNER will provide and mainain the guide way struciures, including the running surface, and
coordinate this with CONTRACTOR's cperations of the AT3 System.

The OWNER will aisa malntain the passenger station finish and uncontroted directional signs.
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2.1.2.2 SERVICES
The QWNER will provide the following services o e CONTRACTOR at the OWNER's expense;

- Altutitities {electric, heat, water, and sewage) used b the operalicn and maintenancs of the ATS
and in the CONTRALCTOR's administration of its activities at the ainport;

- Eraployes and job related vehicls parking for CONTRACTOR's employees at the airport and tor
all vehicles required for operation and maintenance of the ATS; and

- Aiport identification badges for all of CONTRACTORs employees at the Ajrport.

Maintenance radics and base station

21.3 EXTENT OF THE WORK

Tha work under this contract shall include furmishing all labor and material necessary to accomplish the
inspection, cleaning, adjustment, preventive maintenance. iubrication, vepalr, tesiing, replacement of
wom pars, replacemen! of spave eguipment and repair of spare equipiment {or the ATS, as hereinafier
defined.

The equipment to be maintained hereunder is defined as squipment (excluding power distribution
equipment but including the U.P.S.) supplied by the CONTRACTOR or pursuant to the ATS Contract (*C”
Trams = 4 vehicles, “D” Trams = 6 Vehicias, and T3 (when syslem is placed inta service) = § vehicles
and associated components of all Wwams) belween the CONTRACTOR and OWNER, except as
specifically identified hereinaiter. Maintenance of OWNER-supplied equipment or facilifies which ware not
a patt of the ATS Conlract between e CONTRACTOR and OWNER is not included under this contract,

The CONTRACTOR will provide, krain, and supervise all maintenance personnel and provide ali
materials and aequipment required o accomplish the fask specified herein, 1o assure that ATS provides
safe and refiable service for passengers.

As spare parts are used hy CONTRACTOR from the OWNER's spare pants stock, CONTRACTOR will
replace such spares with new or rsbuilt replacement spares at no additional cost to the OWNER. The
quantity and quality of each fem may be varied at CONTRACTOR's discretion if the sysiem safety ang
performance are not reduced. CONTRACTOR, with OWNER's approval, may also change the spare
parts mix as long as the initial value of the stock is not reduced.

214 CONTRACTOR'S PERSONNEL

The CONTRACTOR wiil assign a qualified and experienced person, wha will be diteclly employed by the
CONTRACTOR, o be at the Alrport at afl times whan the system Is in cperation. This person will be
designated as the CONTHACTOR's maintenance representative for purposes of coordination and
communication with the OWNER's operations personnel in accomplishing the orderly oparation and
mantepance of the ATS.
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2.1.5 MAINTENANCE PLAN AND PROCEDURES

All maintenance work on the ATS will be performed in accordance with the approved maintenance plan
and manuals.

ATS maintenance wil be scheduled by the CONTAACTOR in such a way that the interference with] or
effect upon tha operation of the ATS systern is minimized. To minimize cperational impact, maintenance
of equipmeant may necassarily have to be done at night, or in the ofi-peak periods. Maintenance practices
or procsdures which may compromlse or degrade the operation must be approved by the OWNER in
advance of thelr initiztion, aither on an individual basis, or as part of the approved maintenance plan.

2.1.6 MANUAL VEHICLE MOVEMENTS

When directed by the OWNER's authorized ATS reprasentative, the CONTHACTOR will accomplish all
manual vehicle movements associated with operation and maintenance of the ATS.

Whenever ATS vehicles stall, restoration of senvice is of paramount concern. Flestoration of service
and/or recovery of stalled vehictes will be accomplished by the following actions:

- The Control Center oparator will attempt {o restart the stalled vehicia remetely by issuing a cormmand
from Controf Center.

. A maintenance person will be dispatched to the stalled vebhicle. The maintenance person will
thoroughly check the vehicle, and atternpt to restart it using onboard reset devices,

- if the vehicle canrot be restered to automatie operations, the mainfenance person will manually drive
the vehigie o the nearest station, using the onboard contrels provided for that purpose. At the station,
nassenges will be allowed to deboard the vehicle.

- if It is not possible to manually advanca the vehicle to the station, passengers will be evacuated lo the
emergency walkway where, uader the supervisich of QWNER's persohnel, thay will walk o the
nearest station. CONTRACTOR's personnel will assist OWNER as requested. OWNER's respanse
time will be such as not 1o impact contract availablity requirements.

Movetent of vehicies under manual control will be accomplished only by quatified CONTRAGTOR
personnal, and only undar ndes and procedures established jointly by the CONTRACTCR and the
OWNER to ensure perscnnel salely and equipment security.

2.1.7 RECORDS

The CONTRACTOR will keep detailed records and inventory data to permit the OWNER to ascertain the
CONTRACTOR's compliance with the requirements of this contract and will furnish the UWNER copies
of such documents upen request. The procedures and forms for such record-keeping will be submitted
for approval by the OWNER. Al records and data will become fre property of the OWNMNER at the
corelusion of this contract,

N
om0
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218 SUBCONTRACTS

Tre CONTRACTOR wilt have the right ke subconlract porfions of the maintenance work lo qualifled
SUBCONTRACTOR's or service shops, provided the subconfracled service camplies in every way with
the reguirements of this contract, tn such cases, the CONTRACTOR wili be responsible for the training of
all subcontracior personnsl.

2.2 SUBSYSTEM MAINTEMANCE

Thae CONTRACTOR will maintain the ATS subsystems as specified i the following paragraphs. For sech
of the ATS subsystems, the following typas of maintenance will be perfonmed.

Routine Maintenance - Activiies designed to provide a clean and aesthetically pleasing system for
public use, as well as routine inspeciions and fest dasigned to identify any unusual or abnormal
equipment condiions. Rouwline maintenance acliviies will be included in the CONTRACTOR'S
Meinfenance Plan.

Scheduled Maintenance - Activities designed lo keep the ATS operating at prescribed levels of safety
and religbility, which are performed on a recuning basis, af specified intervals. Scheduled maintenance
activities will be Inchuded in the CONTRACTOR's maintenance plan.

Non-Schaduted Maintenance - Any conective measure or repair raquired by an inspection, a faflure, or
unusual circumstances adversely aifecting the normal ATS operation. Non-schedulad maintenance
activities nzed not be included in the CONTRACTOR's Maintenance Plan, but, when required, should be
performed on a priorty basis.

The maintenanca work perfiomed by the CONTRACTOR wili be sufficient io maintain systerm
performancs charactaristies at the levsls speciiied in the ATS Contract. CONTRACTCOH and CWHNER will
mutually develop and agree on a data form to penmnit CONTRACTOR (o input maintenance infermation
inlo the OWNER's Maintenance Maragement Progeam.

221 VEHICLE MAINTENANCE

The CONTRACTOR will genvica and maintain the entire ATS vehicles, including, but not limiled o
whesls, vehicle frams, structural members, vehicle body, seals, windows, panels, doors, suspsnsion
equipment, propulsion and braking equipment, vehicle contral equipment, accessory equipment, door
rechanisms, graphic, and air conditioning equipment,

As a minimumt, the CONTRACTOR will perfomn the mainfenance activities outlined below.
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2.2.1.1 ROUTINE VEHICLE MAINTENANCE
Daily Cleaning of Afl Vehicles

- VIsuat examination for damage

< Wiping and dusting of exterior and interier surfaces
\acuuming of floors

- Removal of litter, debris, and graffiti

- Washing of floors, seals and windows

- Washing of exterior body and chassts (weekly or as-required®)

- Vehicls glass — onge per week™

s *Any “as-required” needs shall be negotiated separately betwesn OWNER and CONTRACTOR
and then added to base contract. _

- *If frequency of glass cieaning is required to be incteased by OWNER, then CONTRACTOR'S

SOC manager and OWNER's Representative will negotiate In good faith and mutuaily agree upon
addiional price to perdorm the work,

Inspection
- Visud] examinations

- Equipment cperational checks
- Diagnostic equipmaeni-assisted chedks

Saervice Tests
- Tests of vehicls subsystems as necessary to asstre sale and refiable operation

22.1.2 SCHEDULED VEHICLE MAINTENANCE

Minor Maintenance
- Changing or adding iubticants
- Peromming squipment edjustméants
- Replacing components
- Performing minor repairs
«  CCTVinspection

Major Maintenance fexcluding work covered vnder Paragraph 2,.2.6}

- Replacing major repairable units

- Pedoiming major repairs

« -Rebuilding and overhiauling major companents
- Repaiing spare equipment

2.2,1.3 NON-SCHEDULED VEHICLE MAINTENANCE

MNon-scheduled vehicle mainienance may be required because of unsatisfactory conditions discovered
during an ihspection, or bacause of an oparational failure. When required, non-scheduled vehicle
rmaintenance will be pedfarmed on a pricrdy basis.
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GUIDEWAY EQUIPMENT MAINTENANCE

The CONTRACTOR will afign, adjust and otherwlse maintain guideway and vehicle guidance devices ag
required to maintain the specified ride quality of the systsm. Alse, the CONTRACTOR will clean and paint
the CONTRACTOR supplied guideway equipment as required to prevent cormosion. As a minimum, the
CONTRACTOR will perform the mainienance activities outlined below.
FOUTINE GUIDEWAY EQUIPMENT MAINTENANGE
Cleaning

- Sweeping the vehicle running surfaces

- Removal of debris and liler from the guideway

- Disposal of collected dirt and debris
- Periodic washing of the guideway with high pressure waler

nspection

- Visual examination of guideway eguipment for deferioration or damage
- Equipment operational checks
- Diagnostic eguipment-assisted check

SCHEDULED GUIDEWAY EQUIPMENT MAINTENANECE
Minor Mainterance

- Touch-up painting of exposed surfaces
~  Aiignment of guidance devices
NON-SCHEDULED GUIDEWAY EQUIPRENT MAINTENANCE

Nan-scheduled guideway equipment maintenence may be required because of unsatisfactory conditions
discavered during an inspection, of because of an operational fallure. When reguirsd, non-scheduled
maintenance of guideway equipment will be performed on a priority basis.

STATION EQUIPMENT MAINTENANCE

The CONTRACTOR will service and maintain all electical, electronic and mechanical equisment,
windows, and door panels associated with sfation doors. Also, the CONTRACTOR will service and
maintain all passenger controls and displays located at the stations.

Ag a minimurn, the CONTRACTCR will perform the following station equipment maintettance aclivities:

ROUTINE STATION EQUIFMENT MAINTENANCE
Cleaning

- Cleaning of all station windows (on the guideway side only)
Inspection

- Vigual examination of station equipment, doors, ATS graphics, and station ccoupancy detectots
- Equipmeant operation checks
- Diagnostic equipmeri-assistad checks
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C3E-562

SCHEDULED STATION EQUIPMENT MAINTENANCE
Mintor Maintenance

> Siation door adjustments and repairs

- Graphics repairs {exciuding butb replacemant)

- Qeccupancy detector adjustments and repairs
NON-SCHEDULED STATION EQUIPMENT MAINTENANCE

Mon-scheduled station equipment maintenance may be required because of unsatisfactory conditons
discovered during an inspection, or because of an operational fallure. When required, nen-scheduied
maintenanca of station equipment will be performed on a priorty asis.

POWER DISTRIBUTION EQUIPMENT MAINTENANCE

The OWNER will maintain afl traction power distribution equipment up lo the power rails. This will
fnclude, hut ot be fimited to: metering equipment, power circuit breakers, tighining protection equipment
power ransformers, power cables and tho Diesef Generator set.

Ag a minimum, the DWNER will gerform the rmainienance activities cutlined below.
ROUTINE POWER DISTRIBUTION EQUIPMENT MAINTENANCE
Cleaning
- Cleaning and sweeping of substaticn areas
- Cleaning of power equipment cabinats
Inspection

- Visual examinations
' - Equipment operational checks
~  Dizgnostic equipment-assisted checks

SCHEDULED FOWER DISTRIBUTION EQUIPMENT MAINTENANCE
NMinor Maintenance

- Adjustment and testing of power transformers and switch gear

- Repair and replacernent of contactors and isolation switches

- Regulary scheduled diagnostic checks of equipment operation
Major Maintenanca (excluding work covered under Section 2.2.6}

- Hepair or replacament of falled equipment or components

NON-SCHEDULED POWER DISTRIBUTION EQUIPMENT MAINTENANCE

Non-scheduled power distrbution squipment maintenance may be required because of unsaiisfactory
conditions discovered during an inspection, &r because of an operation failure. When requirad,
non-scheduled maintenance of power distribution equipment will be parformed on a priotity basis,

The CONTRACTOR will performy maintanance activities on e U.P.S., power rails and surge profection
equipment. This task aiso includes the afignmant and adiusiment of the power rails on tha guideway,
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nenbardier Trans,
Autornated Trarsit Systern kquipment
CBE.582
22,5 AUTOMATIC TRAIN CONTROL EQUIPMENT MAINTENANCE
The CONTRACTOR will service and maintain all automatic vehicle control (ATC) and associated
equipment, including the ATS Control center equipment.
As a minimum, the CONTRACTOR will perform the maintenarice activitles outiined hefow,
2251 ROUTINE MAINTENANCE OF AUTOMATIC TRAIN CONTRCOL EQUIPMENT
Cleaning
- Cleaning of ATC equipment ¢cabinsts
Inspectlon
- Visual examination
- Eguipment operational checks
- Diggnostic squipment-assisted checks
Verification
- Periodio verification of e proper and safe pperation of all ATC equipment
2252 SCHEDULED MAINTENANCE (OF AUTOMATIC TRAIN CONTROL EQUIPMENT
Minor Maintenance
Creralion of diagnostic programs
-~ Tes{ operation of redundant equipment .
- Companent cperationat checks .
~  Preventive mainienance on afl contral equipment {(such as lubrigallon, adjustments and cleaning)
Scheguled replacement or repair of components
Major Maintenance {exciuding work covered under Seetion 2.2.8)
- Repair of replacement of failed equipment or components
2.2.5.3 MON-SCHEDULED MAINTENANCE OF AUTOMATIC TRAIN CONTROL EQUIPMENT
Non-scheduled attomatic vehicle control equipment maintenance may bs required because of
unsatisfaclory conditions discovered during an inspection, or becauge of operational failures. When
required, non-scheduled maintenance of AVC aquipment will be performed on a priority basis.
2,26 UPGRADES AND ENHANCEMENTS
Iex accordance with Bombardier recommeanded upgrades and enhancement practices, al the beginning of
each year of the maintenance service 1o be provided hereundet, the CONTRACTCR will submit for
OWNER approval proposals for upgrades andior enhancements required 10 be accomplished in the
pending contract year. The proposal wilf include CONTRACTOR's justification for the work, the work-
scope dafinition, estimate of ime required and a fixed cost propesal for perfanming each task which will
be reviewed by the OWNER, Any upgradses or enhancements performed by the CONTRACTOR will be
subject 1o tha covenants, ferms and conditions of the contract,
Clark County Department of Adadcn - 5122008 : 31
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2,281

Bombsrdier Trans.
Automated Transit System Equipment
CBE&S2

Under no circumsiances will the CONTRACTOR perform any of the proposed upgrades or enbancemants
or heavy maintenance and overhaul tasks without formal witten approval from the OWNER.

in the evenl & requested upgrade or enhancement is rejected by the OWNER and subsequently a
malfinction ocours which weuld not have occurred had the upgrade or enhancement been performed,
any downtime resulting from such a malfunction and #is repair will not be included in the System
Availabifity calculation for the system nor will Cantractor be deemad in viclation of this contract.

HEAVY MAINTENANCE AND OVERHAUL

i accordance with Bormbardiar recommended Hegvy Maintenance and Overhaul practices, and prior to
the execution of the coniract, and annually thereafter, the CONTRACTOR will submit for OWNER
approval a schedule of heavy maintenance and overhaul tasks to be accomplished In the pending
contract yvear, The schedule will include CONTRACTOR's justification jor the work, the wark-scope
definition, estimate of time required and a fixed cost proposat for performing each task which will b
reviewad by the QWNER, Any heavy maintenance or overhaud tasks performed by CONTHACTOR will be
subject to the covenants, lerns and conditions of the contract,

Lnder no circumstanceé will the CONTRACTOR perform any heavy maintenance and overhaul tasks,
excapt for those that have been scheduled as spedified above, without formal wrillen approval from the
COWNER.

Heavy maintenance and overhaul tasks will include, but are not necessarily timited to, the foliowing:
Vehicles

- Propulsion moter sverhaul

- Axle differeniial and planetary gear averhaul
- Ait-condittoning comprassor overhaul

- HReplacement of bogie pheot bearing

< Exterior body waxing

- Replacernent of carpet

- Vehicle Inferior Refurbishment

- UFRS 3ystem

Guideway

- Guidaway painting - exciuding repair or touch-up painfing
- Running surizce repalr - excluding local pateh work

Motwithstanding any of the above, the performance of any heavy maintenance andfor avarhaul task that
necessitates a gisruption to narmal scheduled operations will require wiitlen approval from the OCWNER
and coordination with e OWNER befors 1 is performad.

tn the event a requested Aeavy maintenance or overhaul item s rejected by OWNER and subsequenty 2
failurs coours due to the rejection of the heavy maintenance or overhaul iterns, downtime for the purpeses
of caloulating vehicle availability will be excluded and Contractor will not be desmed in violation of this
contract,
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Bombacckar Trans,
Autormated Transht System Equipment
CBE-S52

227 MAINTENANCE EQUIPMENT/TOQOLS AND JANITORIAL

The OWNER's inventory of maintenance equipment, tocls, office and shop furniture and office equipment
will be maintained by CONTRACGTOR in good working condition lor their intended use and stored and
protected from harmiul envircnments,

228 MAINTENANCE ADMINISTRATION

The CONTRACTOR wvill provide ai required personnel, supplies ard materials, and will perform the
administration of the ATS maintenance program. Maintenance administration includes meintenance
management, persomnegl trainiag nventory conteol and contribution of hard copy repors o OWNER's
Maintenance Managament Program {MAXIMO) .

During the term of this contract period, it is envisioned that the OWNER and CGONTRACTOR wil work
together for the purposes of transferring the CONTRACTOR's current Management Information System
(5RAS) over to the OWNER'S Maintenance Management Program { MAXIMO). This work will be fundad
by the OWNER under separale Purchase Crder to be fssued to CONTRACTOR by OWNER.

2281 MAINTENANCE MANAGEMENT
For the purposes of OWNER/CONT RACTOR relations, Contractor's Service Delivery Center (SDC)
Manager will ba the single point of contact to the OWNER.

Mairlenance managemant comprises all of the functions required (o efficlently manags the mamtenance
activities, including:

- Supervision and clerical support

- Preparing and updating mainienance records

- Personnel administration

- Maintenance scheduling

Clark Courty Separiment of Aviation - 5122003 |
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Bombardier Trens,
Autornated Transit Systam Equipment
£8E.552

2.2.8.2 PERSONNEL TRAINING

Personnel fraining includes all functions needed 0 train 2l CONTRACTOR ATS mainienance Fersornel,

& M - Las Vegas APM Service Defivery Center

Technical Advisor

SDC MANAGER
. 1
A.M. Shift .M. Shift
Field Service Enginear .
Technician x8 ? Field Service Engineer

Techniclan x11

2283 INVENTORY CONTROL

lnventory Control Includes all aclivities required to maintain an adequate supply, of matenals, supplies
and equipment required o maintain the ATS. Included are such functions as purchasing and
disbursement, receiving, cataloging, storage and requisition control. The CONTRACTOR wilf maintain
inventory records which include equipment istings, required quantiffes and reerder points, Such records.
will be updated annually and submitted to QWNER thirty (30} days prior to the anniversary of the contract
signatura date,

2.2.84 QBSOLESCENCE

if ahy compenent, spare par, or subsystem of the ATS has been confirmed to be obsolsle, or cannot be
acquired or manufactured, the CONTRACTOR will advise the OWNER v a timely fashion of such
obsolete componaent, spare part or subsystam., CONTRACTOR wil work with the OWNER and
recommend ¥ possible, such parts that are equal or belter in quality and operation, than original pads at
no additienal cost to the OWNER. However, in no event shall the CONTRACTOR ba liable for losses or
damages, including need for additional Services andfor MaterialEquipment, arising out of of relaied o
obsolescence of the ATS due to rzasons out of the CONTRACTOR's contral,

2.3 ANNUAL DETERMINATION

The CONTRACTOR will make -an annual determination of spare parts inventory requirements versus
actual inventory and repen the resulls with recormmendations to the C\WNER along with submittal of the
annual inventory. Any parts desmed cbeolete by the CONTRACTOR or OWNER will be delivered to the
OWNER, and the part{s) wifi bha remaved from the inventory fist.

Clark County Deparirent of Avatien - 57122008 35
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EXHIBIT "A"

ATS MAINTENANCE AGREEMENT

A10  SERVICE DEPENDARBRILITY

Service dependability is the maasure of ihe ATS system's sifectiveness both In providing operating
vehiclas in a imely manner to all patrons and in transporting these patrons to their destinations with
minimum delays. The approach cutlined herein does nat attempt to guantify dependability by means of a
single number, but rather to indicate dependabifity through throe readily measurable quaniitiss. These
guantlies are downtime, system avaitability, and schedule adherence, which taken togsther provide a
measure of the degree to which the Syslem provides service when subjected to dynamic and static
system failures,

Al1  DOWNTIME EVENT

A dowrtime event is defined as one or more system related probiems which cause unscheduled stoppage
of ang or more on any portion of the guideway. (Inability io dispatch from a station iz alse considered an
unscheduled stoppage). Stoppage resulting from causes listed as exclusions it Paragraph A5 will not
be counted as downtime events,

A1.2  DOWNTIME AND DOWNTIME LIMITS

Downtime i ihe accumulated ime (in minutes) of all downtime events as defined in Paragraph A1A,
downtime for an event during synchronized on-cail, single lane on-call or single lane shuttie operation witf
inciude all time from when train movement is nterrupted, and the CONTRACTOR's on-duly mantenance
ropreseniative has been nofified of the svent, unlil ali rains stopped by the evert huave restarted,
Dewntime will be accumulated separately for each guideway.

Downtime for an event during snchranized double shuttle. operation witl be compuled as follows:

- When movement of anly one train is affected, downlime for the event will include half the time from
whan train movement is interrupted and the CONTRACTOR's on duty maintenance representative is
netified of the event, uriil the train stopped by the event has been restarted.

- When the movement of both trains is affected, downtime for the event will Include afl time from when
trains movement is interupted and the CONTRACTOR's on duty maintenance representative is
notitied of the event, until aH trains stopped by ihe event have heen restarted.

A13 SYSTEM AVAILABILITY AND EQUIPMENT HISTORY

Perfortnance reports of system avaiiabitity and equipment history will bg mads available to the OWNER
immediately upon request.
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Baorrbardier Trans,
Aupmaled Transit System Equipment
CBE-552

Al4  SYSTEM AVAILABILITY (SA}

This is the actual timse {in minutes) in which the system provides normal service and is equal to the
number of scheduled operating minutes fess the total downlime resulling from cowntime events.
Awaliabilily will bo separately calculated for each quideway.

Guideway availabiity is measurad by the relationship:

GA = svstem operafing time
system scheduled cperating fime

System availabiflty (5A} wiil be the average of the sum of the guideway availabilities (G3A}.
Al5 EXCLUSIONS

Certain svents may cause stoppage of the system but are not considered downtime events. The following
are considered exclusions for the purpose of determining downtime and system avvailabiiity:
- Wilful passenger-induced system interruptions
- Interruptions caused by unauthorized intrusions of persens or anitmaie or inanimaie objects inte
the system
- interrupiions caused by nen-system inducad loss of service
- Periads of normal operating time when the specified environmantal imats are exceeded
. lnssrruptfcns that result in stoppages equal to or less than thres {3) minutes for the Satellite G
ATS or five {5} minutes for the Satsllite D ATS during which time corrective action effestively
restores the vahicla{s) to sarvice
- Acts of vandatism causing system intercuptions

Al6 SYSTEM CPERATING SCHEDULE

The ATS is designed lor 24 hours a day operation. The estimated operating tirnes and modes are
as follows:

- AT hours - Synchronized Double Shuille
~ 7 houwrs - Single Lane Shuttle

The CWINER may alter this scheduls to accommodate periodic, short term high/low demand fluctuations
in sirport aperations. Permanent changes ta the cperaling 3chedule, If required, witl be developed In
consultations with the CONTRACTOR,

b
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FORM A
INSURANCE BEQUIREMENTS

CONTRACT FOR MAINTENANCE OF
AUTOMATED TRANSIT SYSTEM EQUIFMENT

CEBE-552

TO ENSURE COMPLIANCE WITH THE CONTRACT, CONTRACTOR SHOULD FORWARD THE FOLLOWING INSURAMCE
CLAUSE AND SAMPLE INSURANCE FORM TO THEIR INSURANCE AGENT FRIOR TO CONTRACT APPROVAL.

1.

i3

12,

i3.

FormalTime: The CONTHACTOR:shall orevids Owner with Cedificates of Insurance. and gndorsements alfecting

coverage per enclosed sample foraiats as requirad by this Agreemant within ten (10} calendar days altar the award

by the Owner. Al policy.endcsements shalf be signed by a.parson gutharized by that insurer and wha is licensad by
the State of Newada in accordance with NRS 880A.300. Al required aggregate limits shalt be disclosed and amounts
antered on the Certificate of insurance, and shall be maintained for the durafien of the contract and any renswal
pericds,

Best Key Rating: The Owner requires inswrance carriers to maintain during the contract tarm, o Best Key Bating of
AT VI or higher, which shall be fully dﬁsglosed and entered on the Cetificate of Insurance, (see sample forn)

Quner Coverags: The Owner, its cofficer’s employaas, zgents, and voluntesis must be expressly coversd 2s
additional insured’s axcagt on workers' compengation and professional Hability coverage. The CONTRACTOR's
Insurance shafl he primary as respects the Owner, its officers, smployses, agenits, and volunteers.

Endorsement/Canceliation: The CONTRACTOR's .genersl and aulomoblle lfabllity insurance gdoliciey_shail be
andorsed 1o recogrize specifically the CONTRACTOR's contractual obligation of addional insured to Ciwvner and
must note that the COwner will be given thirfly (30) calendar days advance notice by certilied mail “return receipt
requested” of any policy changes, canceliations, ar any erosion of insurance limits.

Deductinles: Al deductibles and self-insured ratentions shall be fully disclosed on the Cerlificates of insurance and
may not exceed 510,000 without the express written permission cf the CGwner,

Agoreqate Limits: W aggregate limifs are imposed on bodily injury and property damage, ihen the amaunl of such
limite must not be tess than $2,000,000.

Commercial General Liabiiity Subject to paragraph 6 of this attachment, the CONTRACTOR shall makntain lmils of
no lass tHan $9,000,000 combinsd single limit per oesurranse Tor badily injury (including death}, persanal injury and
propety damages. Commercial general llability coverage shell bs on & "per occurrenca” basis only, not “claims
wade,” and be provided aither on a Commurdial Ganeral Liabiiity or a Broad Form Comprehensive Genaral Liabitity
{inchuding & Broad Form CGL endorsament) insurance form.

Automobita Uability: Subject to paragraph & of this attachment, CONTRACTOR shall maintain fimits of na less than
25,000,000 combinad single imit par occurrence for bodily intury and property damage, ta includa, but not be limited
te, covarage agalnst ail insurance claims for Injudias to pereons or damages io properiy which may arise from services
rendered by CONTRACTON and any auto vsed {or the performancs of services under this conttact.

Envirorunental and Clean-ul Liabifty: Eavironmental insurance shall not be less than 31,000,000 aggregate for
the duration of s coniract.

Workers' Compensafion: The CONTRACTOR shall obtain and maintain for the duration of this vontract, a work
cerificate andics a ceftificate issued by an insurer qualified to undenvrite workars” compansation insurance in the
Siate of Nevada, inn accordancs with Nevada Revised Statites Chapters 618A-8160), inclusive, provided, however, a
CONTRACTOR who'ls 2 Sole Propretor strall be regulred o submit an affidavit [AHachmant 1¥indicaling that the
CONTRAGCTOR has alected net to be inciuded In the terms, conditions and provigions of Chaplers 818A-618D,
irclugive, and fs otherwise in compliance with those terms, condiions and provisions.

fFaiure To Majnlaln Coverass: I the CONTRACTOR fails to maintain any cof the insurance toverage as required
herein, Owner may wihhold paymert, order the STYPES to slop the work, decfare the CONTRACTOR i breach,
suspend or terminate the contract, aszess liquidated damages as defined herain.

Damaces: The CONTRACTOR Is raquited to remady all iniurfes ‘o persons and damage of loss to any property of
Cwner, caused in whole orin part by he CONTRACTOR, their subtontractors or anyene employed, directed or
supervised by CONTBACTCH.

Cost: The CONTRACTOR shall pay alf associated costs for the specified msurance. The cost shall be included in the
contract price(s).
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14, Insurance Subeiftal Address: Al lnsurance Centifivates requasied shait be sent 1o the Clark County Department of
Aviation, Purchasing, 3:d Ficor, Attention: Senlor Finangiaj Office Speciatist. 5757 Wayne Newton Boulavard, P.O.
Box 11005, Las Vegas, MV 89111-1005, '

i5. insurarice Forn Instructigns: the CONTRACTOR's Insurance Company reprasantative must il in the following
nfermation: )

1. insurance Broker's namse, compiete addrass, phonre and fax rumbers,
2. CONTBACTOR's name, complete address, phont and fax numbers,
3. Insurance Company's Best Key Rating, A~ {minus). Vil (i 1y or highier must ba shawn on sarificaty

Commaerdial General Liability (Per Gogurrence)
tA) Pelicy Number
{8} Policy Effective Date
(C) Policy Expiration Date
(D) General Aggragate ($2,000,000)
(£} Products-Completed Gperations Aggregate ($2,000,000)
{F) Personat & Advertising infury (3,000,000
{GY Each Occurrence ($1,000,000)
{H} Fira Damage {$50,0064)
{I; Wedical Expenses ($5,000)

5. Automobile Liability [Any Auto)
{A} Policy Number
(B} Poiicy Effective Date
(CY Policy Expiration Date
{0} Combired Single Limit {$56.0C0,000)

6. Woarker's Cornpengation

7. Description: Bid Number and Mame of Contract (tnust be identified on the iritial insurance form and gachk
renawel farm).

3. Cedtificate Holder:
Clar County
s/o Department of Aviation-Purchasing
3rd Floor
5757 Wayne Newlon Boulevard
P.O. Box 11005

9. Authorized Agert Signature

Clark Counvy Teparbnent of Aviation » 512720068 38
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CLARK COUNTY CERTIFICATE OF INBURANCE

llm&u LAAY ¢rOVELN) AR LE

PRODUGER THIS CERTIFICATE 15 ISSUED AS A MATTER OF INFORMATION OMLY AND
. ’ . |CONFERS 30 RIGHTS UFON THE CERTIFICATE HOLDER. THIS
i INSURANCE BROKERS NAME. ADDRESS. PHONE  |CERTIFICATE DOBS NOT AMEND. EXTEND OR ALTER THE COVERAGE
& FAX NUMBERS AFFORDED BY THE POLICIES BELOW.
COMPANIES AFFORDING COVERAGE J.BESTS RATING
TETRT JA  LISTALL COMPANYS AFFOPDING COMPANY'S
INSURED oo s coverAGE FOR BACH POLIGY BEST KEY
covrm |, B RATING
2. NAME. ADDRESS. PHONE & FAX NUMBERS ez |©
jaisnai 1 A V{8 or
Ciren B " HIGHER
COYERAGES

THIZISTO CERT F¥ THAT THE POLICIES OF NSURANCE LISTED BELOW HAVE BEEN ISSUED TOTHE NSURED NAI“ED ABOVE FORTI-‘E POLICY PERICD
INCICATED, NOTWITHSTANDING ANY ASQUIPEMENT, TEAM DR CCROITION OF ANY CONTRACT 08 DTHER DOCUSMENT WIiTH RESPEST 70 WHICH TS
CERTIFICATE MAY 35 ISSUED OR MAY PERTAIN, THE iINGURANCE AFFOADED BY THE POLICIES DESCRIBED HEREIN 13 SUBJECT Y ALL THE TEAMS,
EXCL JSI0NS AND CONDITIONS OF SUCH PDUCIES. EiMITS SHOWN MAY HAVE BEEN AEDUCED BY PAID CLAIVE. |

ENCLOSED (ENCORSEMENT FORM)

G & Ak - POLIGY EFFECTTVE POLICY ,
G TYPE O NSUS ANCE POLGY NOLBER SATE A iy SO0 JET
) ) § DATE HaDOAY)
<. | GEHERAL ETABILITY {R) 12y ) CENERAL SGEAEGATE 551 2.000.000
' X {COMMERCIAL BENERAL LIAMLITY PROGUCTS-CONEDm AGG, S;E! 2.000.500
tcwamsuans 4 x.locon, PERSGMAL & AQN. MIURY  EEIFY 1,000,090
ORNETS 8 CONTRACTCA'S PROT, EAGH COGURRENGE, SGT. 1,000,000
UNDERGROUND SXPLOSION & P o) " g 1T FYRRPAMAGE (S Ter T RSy S0
COLAPSE Vs m“gcnmarf e-m' ; ‘ e _
INCEPENDRNE CONTEACTOR | T ‘3} {1 {uepd seehse ; mﬁm S0
— g 1 e E B - i
5. | AUTGMOBILE LIABLITY \ " P w § Hooafution sieei 2 L S N 3,000,000
Lo T ! ' g
[x |asv alre f H . |
AL CAWNEY AUTOS i/ ; ,apom Ly ! m_:.m i s
SCHEDULED AUTOS ; i HePergeroand .
| omso ayres _/_j—_" } & ! [oone sk
HONOWHED AUTOS | e
GARAGE LABILIY ot nfon 5
i, 4 ™ PHOPERTY DAMAGE
FExeESs LuABRITY. EAGH SCTURRENCE s
UNEZRELLA FORM MBEREARTE 4
OTHER THAN UMBRELLAFGRIA i
5 g STATUTORY LTS
5. X | WORKER'S COMPENSATION 1 _swuromyes
EACH ACCIDENT &
) GISEASE POLICY LIATT s
DISEASELEACH EWPLOYEE 15
OTHER
PROFESSIONAL LIABLITY

. HESCRIPHON: CLARK COUNTY, T8 OFFIGERS, EMPLOVEES, AGENTS, AND VOLUNTEERS ARE INSUREDS WITH AESPECT T0 LlﬁLEkLlT‘{V
ARISING OUT OF THE ACTIVITIES BY Of ON BEHALF OF THE ADDITIONAL INSURED (N CONNECTION WITH THIS PAOJECT. PER 1SQ FORI

{8 CEATIFICATE HOLDER |

FCnI\CELL‘\T!D‘\J

ELASK COUNTY

G0 CEPARTMENT OF. AVISTICN
FURCHASING

FrEY WAYNE HEVITOT: 3LVD,
#.00 BOX 11008

LASUEGAS, MY S5T11-1038

- SHOULD AMY OF THE AR0YE DESCRIRED POUCIES BE CANCELED BEFURE THE
FEPIRATION DATE THEREQF, THE BSUING COMPANY WILL MAIL 30 DAYSWRITTEN NOTICE 10 THE
CEAVECATE HOLDER NAVED ¥3 THE LEFT,

8. Ahivired Agent

Clark Cqunty Degarmant of Avialion - 51272069
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Hauep INsuren:

: '- i
3 ENDORSEMENT EFFECTIVE |
Pouicy Pemion: | 10 Date: i

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY

ADDITIONAL INSURED:

CILARK COUNTY, [TS OFFICERS, EMPLOYEES, AGENTS, AND VOLUNTEERS

THIS END{JRSEMENT MODIFIES INSURANCE PROVIBED UNDER THE FOLLOWING:

Automobi’e Liability - ($5,000,000) Paifoy No.:
General Liability - {$1,600,000) ?olicy No.
SCHEDULE {if required} , . N 5 ) ¥ L ¥
| = PR B A A S
Name of Parson ar Organization: , j S ;s F £ y
" . F § A 3 E
A A | £ ; j’ F 7 i
eiF ik it BB i

Loeations and Bescription of Completed Operations:

{If no catry appears above, information required to complete this endorsement will be shown in the declarations

as upplicable to Lhis endorscment.)

Sactlon Il

Wha is insured is amendad to incddude as an instired the person gr erganization shown in [he Boheduls, Bt anly with respect to
liability avising cur of *your work” al the focation designated and describgd In the sehedule of this endorsement performed for
that insurad and included in the “producis-completed operations hazard”.

Autnorzed Agent iprirt name) ] Bignalwa Oate

Clark County Depaniment of Avition - 541272008 40
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FORM B

CONTRACT FOR MAINTEMANCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT
CBE-562

BLUSINESS DESIGNATION

FOR INFORMATIONAL PURPOSES OMLY:

The above referenced firm is a [JMBE CIWEE (JPBE [158E TINBE [TLBE as defined below.

STATE OF NEVADRA BUSINESSES

MINGRITY QWHNED BUBINESS ENTERPRISE (MBE): An independznt amd ¢onfinuing Mevada business for profit which
performs a commercially useful function. and is at least fifty-one {519%%) percent twned and controfled by one or more minasity
persons of Black American, Hispanic Amerioan, Asian-Pacific American o Nalive American athnigity,

WOMEN OWNED BUSINESS ENTERPRISE (WBE): An indepsndent and sontinuing Mevada business for profi that parforms
a commercially usedd funglion and is at feast fifty-one (51%) percent owned and controlled by one or more womsn,

PHYSICALLY-CHALLENGED BUSINESS ENTERPRISE (PBEY. An independent and continuing Navada business for profit
which performs a commereially useful function and is at least fifty-one (51%} psrcent owned and contredled by ore or mom
disabled individuals pursuant 1o the federal Americans with Disabilities Act.

SMALL BUSINESS ENTERFRISE (SBE)X An independent and comtinuing Nevade business for profit which performs a
commerclally useful funclion, fs not ovined and controlfed by individuals designated as minority, women, or physically-
challenged, and where gross annual cales does not exceed two million doass (82,000.006}

NEVADA BUSINESS ENTEAPRISE {MNBE) Any Nevada business that has the rmsourtes necessary to sufficiently perform
identifled County projects, and is ounad or contrelled by indhiduals that are nol designated as socially or economically
disadvantaged.

BUSINESSES IN OTHER STATES

LARGE BUSINESS ENTERPRISE (LBEY Ap indepandert and confinuing vusiness for profif, which pedorms a commercially
useful function and is not logatad in Nevada.

Clate Gounty Cepartment of Adgfion - 5112/2008 4t

00238

ER0238



FORMC

CONTRACT FOR MAINTENANCE QF

AUTOMATED TRANSIT SYSTEM EQUIPMENT

CBE-552

SUBCONTRACTOR INFORMATION

It Is our inttent to wilize the following MBE, WBE, PBE, SBE, and NBE subcantractors in associaton with this Contract:

1.

0

Subcontractor Name:

Conacl Persem: Te!ephbne Number

Creseiption of Wark:

Esthnated Percentage of Tolal Dollars:

Buslness Enterprise Type: [_IMBE [wWse [IP8E [lsse [INBE

Ethnicity: [Asian Jflack TJCavcasion TMispanic {Mative American [JOther
Subeontractor Name: .

Cantact Person: Telephons Number

Description of Wark: .

Estimated Percentage of Total Dollars:

Business Enterprise Type: [IMBE [IwBE [Iras [sse [Iuse

Sthnicity: [Jasian [JBlack [JCaucasian (JHispanic [TINative Amaricen [JOther;
Subsontractor Mama: .

Conlact Person: | Telephons Mumber

Dascription of Work:

Egtimated Percentage of Total Dollars;

Businass Entarprise Type: [ JMBE [JwWeE [JPSE [J58E [INBE

Ethnicity: [lAsian [JBlack [JCaucasian [Hispanic {TMNative Ameticen [JOther:
Subcondractar Name: .

Cortact Persan: _Telephons Number

flaserption of Work:

Estimated Percentage of Total Dolfars:

Susiress Enterprise Type: L IMBE [JWBE [JPBE [JSBE [INgBE

Ethricity: [JAsian [JBlack [ICaucasian [Hispanie TNative Amerdean [TOther;
Subeoniractor Name:

Contct Person: Telephone Number

Description of Work:

Estimated Percentage of Total Dollars:

Business Entarprisa Type: [_IMBE [JwiEe [IPRE (s [NBE

Ethriolty: [JAsian [JBlack [JCzucasian [JHispanic [Mative American [JCOthen
Subcontractor Mame: .

Contact Person; Telephene Number

Dasoription of Work:

Estimated Percentage of Tetal Doilars:

Businzes Enterprise Type: [_MBE [Jwat [JPee [JsBE [Tnae

Exhricity: Tlasian [J8tmek [JCaucasian [JHispanic [Mative American [T]Other:

No KM3E, WBE, PBE, S8E, hor NBE subcontractars will be ussd.

Cletk County Dzpzitment of Avation -%12/2008

42
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FORM D

CONTRACT FOR MAINTENAMCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT

CBE-552
AFFIDAVIT
h , On behaif of my company, . being
i{Marms of Sole Propraten) (Legei Nama of Comparny)
culy swom, depose and deciarg:
1. t am a Sole Proprietor;
2. ! will not use the senvices of any employses in the performance of this contract, identified
as Bid No. MBFP No. . /CBE No, )
entitled _ a
3. . i have elected to aot be included in the lerms, conditions, and provisions of MRS

Chapters 516A-616D, inclusive, and

4, I am otherwise in compliance with the itarms, conditions, and provisions of NRS
Chapters 616A-6168, inclusive.

i refease Clark County from all [iahility assoctated with cleims made against me and my cempany, in the
performance of this contract, that relate to compliance with NRS Chapters 616A-616D0, inglusive.

Signed this day of ,

Signaturs

State of Nevada

County of Clark

Cn this day of . - , before the undersigned

Netary Public, perscnally appeared , having proved on a satisfactory basis to be the

person(s) whose  name(s) subscribed o this instument, and acknowladge that
exgcuted it

Witness my hand and cfficlal seal.

Notary’s Sigrature

Clek Connty Daparmment of Avtalion - 51222008 43
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FORM £
CISCLOSURE OF OWNERSHIP / PRINCIPALS

CONTRACT FOR MAINTENANCE OF
AUTOMATED TRANSIT SYSTEM EQUIPMENT
CHE-5562
Type of Businggs:
Hindividual Parinership [ limited Liabilty Company [“lCorporation [JTrust [ Other

Business Name (include d.b.a., if applicable):

Business Addvess:

Business Telephone:

Disclosure of Ownership:

All non-publicly traded corporate busingss entities must list the names of individuals holding more than
fiva percent (5%) ownership or financial infersst in the business entily appearing befors the Board.
» Business sntities * include all business assogialions organized under or govemad by Title 7 of the
Nevada Revised Statutes, including but not Fmited to private corporations, close corperations, foreign
corporations, fimited  liability corppanies, parinerships, limited parnerships, and professionat
carporations. Corporate entities shall list all Corporale Officers and Beard of Directors in ey of
disclesing the names of individuals with ownership or financial interest. The disclosure requirement, as
applied to land-use transaciions, extends to ihe applicant and the landowner,

FULL NAME TITLE

[ certify under penally of perjury, that aif of the information provided heveir is clzirent, complete and accurate. I aiso
understand that the Bourd will not take any activn on land-use approvals. coniract agprovais. [and sales, sases or exchaages
without the complated disciosure form,

Signatire/Capacity Prnt Name

Datg

Clark County Deparittiant of Aviation - 51272003 44
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ATTACHMENT 4
DISCLOSURE OF OYWNERSHIP | PRINCIFALS

Type of Businass:
Oineividual [Jeartnership. Limited Liability Company FidCorporation [Trest [Jother

aussnessuame (|nc!udadha if applicabla): Bombardier . Transpertation
(Holdmgs} Usa Inc.

Busiﬂgs;;.Address: 15{” Lebanon ChUl"Ch _Raad
Plttsburgh, PA 15236

Bu.sine_s':‘;‘l’l'elai:ﬁem: {412} 655-5700

D[s-clusur‘a of Ownershlp‘
Al non-publicly traded conporate businesa enfitles must fist the names of individuals hoiding more than

fivg percent (5%) cwnership or financiel Interest in the business entity appearing before the Board,
»Business entifles®. Includa =il business assoclations organized under or govemed by Tills 7 of the
Nevada Revised Statules, includlng but net Brited fo private corporations, closo corporations, foraign
carporetions, limited ffability companles, parinerships, Fmited partherships, and professionat coronations:
Crmerate entitios shall list all Corporate Qfficers and Board of Dirastors iy lieu of disclosing the names of
iidividuals with ownershlp or financiat fverest. The.disclosurs requirernent, as appiseé o land-use
frapgactions, exlends to the appiicant and the larsﬁmmar .

, FULLN.AME - oo [ TOLE
.The uhxmate ownar oF . BomBakdlar Trangaoekatian
“{Holdings} USA Inc. is Bowbdrdier, Inc.. . a bublicly

I%¥7agad company. .

i ce‘tlf'y under pena}ly of parury, ihat ait of the Enfaﬁnaﬁon provided hereln is current, complete and
accurate. . | also understand that the Bosrd will not take any acfion on land-Use approvals, confract
approvals, land sales, leases of gxchanges without the compieted disclosure form.

.Edward A, Gordon .
Print Nems

/% [ 2008
7 B

25 AcA D
Signalurd/Capacity,

Clirk Caucty DEpaRmbm of Aalian
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4 N Blfﬂ?l!ﬂ;ﬂ 19:53 - 78248682684 NV LABOR
JIM QIBAGNS - SYATE OF NEVADA .
Goverme
BANNE CORNWALL
pirector
SCHARL, TANCHEK
Staty Ladar Comatisioner
CEPAATMENT OF BUSINESS AND RNOUSTRY
QFFICE OF THE LABOR COMMISSIONER
httpe/erww.LaborCommiaaiatier.com .
Cetober 13, 2009

Susan Hobbes, Airpart Conatruction Compliance Manager
Department of Aviation

P.O. Bex 11005

Las Vegas, NV 89111-1005

PAGE 24/18

REPAY TO: )
1) OPPICE CPF T8 LAROR SOMMIMCNGR
554 £ WASHINGTCN

Re: ' NOTICE OF PREVAILING WAGE CI.AMCOM?I.AINT

Contract CBE-552
Dear Ms, Hobbes:

PLEASE TAKE NOTICE THAT A PREVAILB‘(G WAGE CEAIM/COMPLAINT

HAS BEEN FILED BY:

INTERNATIONAL UNION OF BLBVATOR CONSTRUCTORS

Agalast

BOMBARDIER TRANSPORTATION (HOLDINGS) USA, INC.

cx;tht above referenced project.

Pursuart to Nevada Revised Statutes (NRS) 338.070(1), any public body and its offlcers

or agents awarding a confract shall;

() Investigate possubte viclations of the proﬂsxons of NRS 338.010 to 338. 090,
inchusive, committed in the course of the execution. of the coatract and determme
whether a violation han been committed and inform the Labor Commissioner of

any such viclations.

Pursuant to Nevada Adminisizative Coda (NAC) 338, Section 14:

{1) On its awn initlative or apon noticz of a possible violation, 2n awarding bady
shall cause such an investigation t0 be made ag may be necessary to determina
whether a violstion of NRS 338.010 10 318.020, inclusive, or NAC 333.005 to

(NEMCY Fpw, 12445
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71324862568 NV LABOR - PAGE B85/1%

NEVACA STATHE LABGR COMM_IONER -

338.125, lochusive, was committed in the course of the execution of a contract
for a public word that was awarded by the awarding body...Such ag
investigation must commence and conclude within a reasonable time, except
that the Investigation must not exceed 30 days unfess an additionat pariod
of time is spproved by the [abor commissioniar.

(4) Upon the conclusion of it investigation, an awarding bady shall issus, i

writing, ity determination of whether a contractor or subcentractor violated

NRS 333.010 to 338.090, inclusive, or NAC 338.005 to 338.125, inclusive,
and shall transmit a copy of the determination to the {abor commissioner, the
contractor and, if the contractor is a subcomiractor, then to the prims
contractor and any intenmediste subcontractors, and any person who filed a
claim or complaint with the Jabor commissioner relating to the investigation,

Pleass do not hesitats 10 confact me for assistance with this matter, inchxiing

parficipating in discussions the claimant, respondent and your offica. If you have any

guestions or raquire assistance, please call me at (702) 486-2654,

Deputy Labor Commissioner

co: Bombardier Transportation flieldfngs} USA, ne. (w/encl)
Wiitlam H. Stanley, IUEC (w/o encl} - .

Emcht

o8 taA WD

00245

ER0245




EXHIBIT 3

00000



Department of Aviation
: HANDALL H. WALKERA
. crecTm

ROBAMARY A. VABSILIADIE

= : ) FCETAL BOOC 441080
Mmmmmm.\mn ‘ LARVETIAR, NEVADA BE1T11-1008
. o O Es1-BR1Y

. : FAX (TR -y
ENAL: wabrrarterEAvonare .o

' VIA FACSIMILE AND MAIL
November 24, 2009

aney

Mz, Michasl Tanchek
Labor Commissioner
. State of Nevada
554 E. Washington Avenue, Suite 4100
Las Vegn, Nevada 89101 '

Projec:: . ATS Maintenance Conb:act CBE—552
Subject Bombardier Transportation Holdings USA, Ine. ~ TUEC Alleged incorrect
‘ 'payment of prevailing wages for a public work ptOJCGt .

*

Dear Mr. Tanchek:

- Pursuant to Nevad.a Revised Statutes (NRS) 338.070(1) any public bedy and its officers
. or agents awarding a contract shall: (3) Investigate possible violations of the pmvmcns
of NRS 338.010 to 338.090, inclusive, committed in the course of the execution of the
" gontract, and determine ‘whether & violation has been'committed and inform the labor
commissioner of any such violations; (b) When making ‘payments to the contractor of
money becoming dus under the contract, withhold and retain all sums forfeited pursuant
to_the provisions of NRS 338.010 to 338.090, inclusive or NAC 338 005 to 338.125
inclusive,

An investigation was initiated when the Clark County Department of Aviation received a
copy of the Complaint filed by William H. Stanley, Organizing Director for the
International Union of Elevator Contractors (“{UEC™) from Deputy Labor Comumnissioner
Keith Sakelhide. The Complaint submitted by Mz, Stanley identified the contract listed
above and' alleged that the employees of Bombardier Transportation Holdmgs
(Bombardier} were performing work for a pubhr: work pm;ect and not-being paxd the
pravailing wage refated to a public work project, - .

The Clark County Department of szatmn hasg several s:gm&cant maintenarice contracts -
for the care of Airport Facilities that rest under the Department’s Facllities area of
responsibility, Per past practices and our District Attornéy’s Office interpretation with
regaed to such maiotenance contracts, NRS 333.011 exempts contracts directly related to |
ihe normal ossu*aucn of the cuunty' or the normal mamicnancs of its property. Tlus law

a’?}) . Clark County Bami of Cammiutoam

R o 5 Sl Ve o "-00247'
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Mz, Michael Tanchek
Labor Commissioner
Novernber 24, 2009 -
Page2

' was passed in [98] after the Labor Commissionsr was applying Chapter 338.010's

inclusion of the word “repair® in the definition of public works to require all of the
contracts for servicey entered into under Chupter 332 which had any “repais” component
to have to.comply with the pmvrslans of Chapter 338. The Attomey General had issued

an opinion that maittenance and repair were synonymous.

NES 338.011 states the Icg:s!atum’s intention fo recognize that Chapter 332 has its own
requirsments and that maintenance contracts entered into under that chapter are not
. subject to the public works requirements of Chapter 338 even though they include repair

a3 one of the services bemg provided. NRS 332.115(1)(c) specifically refers to contracts

for “additions to aid repairs and maintenance,” which further demonstrates legislative -

indent for maintenance contracts to be able to include repairs a3 part of the scope of work
without making the contract subject to the public works project requirements in NRS

- Chapter 338,

The purposs of maintenance is to care for, preserve and keep in proper condition. It is
obvious that maintenance work requires the inclusion of repairs in order to keep things
operating and in proper condition. Windews need replacing. Lights oeed to be kept
-working, Sprinklers need repair. County vehicles need new hrakes and the ATS System
needs to be kept in operating condition, This ig the case with this maintensnce contract.
It should be notett that the rehabilitation work neaded for this equipment was handied
under a separate contract, referred to as Contract 2305, ATS Modernization Project, that
was addressed separamly from this investigation. With this being said, the individual

points outlined in the JUEC complaint are not vahd because prevaximg wages do not

apply to a maintenance contract of this dature.

Further research on other maintensuce contracts within the Clark County Deportrient of
Aviation and other local government entities has reinforced that this type of contract for
mam(enance and repait is not a public work. _

Itis the ppzzuon of the District Attomey’s ofﬁce. Clark County Department of Aviation
Purchasing Administration, and myself that this contract is a maintenance and repair

100248
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Mr. Michaet Tanchek
 Labor Commissioner
November 24, 2009
Page 3 ‘

Acomra.ct gcwcmcd by NRS Chaptcr 332 2nd not & pubhc work project sub;ect to
p:eva.llmg wage under NRS Chapter 333.

524:9

Bob Kingston
Assxstant Director, Facxlmss

cc:  Keith Sakelhide, Deputy Labor Commissioner
“Williara H. Stanley, Director of Organizing, Intemational Union of!.-‘.l:vator Constmcmra
Michael Fetsko, President, Bombardier Transpostation Holdings USA, Inc. :
E. Lee Thomson, Chisf Deputy District Attorney, Clark Caun:y District Attorney’s Office
Randall Walker, Director, Depattment of Aviation
Rosemary Vassiliadis, Deputy Directar, Department of Av:atlon

Steven Jay, Airport Engineer, Department of Aviation
Edward Munzing, Purchasing Administrator, Department of Aviaton

00249
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1 1. Is the contract, CBE 552 (“Contract”), a “public work” contract, as defined in
2 |INRS 338.010 or is the Contract a normal maintenance (or nermal maintenance and repair
3 |jcontract, for existing equipment or an existing system, awarded under NRS Chapter 3327

4 2. Was the work performed on the Automated Transit System ("ATS") vehicles a

5 {1 “public work” under NRS 338.010(18)?

6 3. Applicability of NRS Chapter 338; Exemptions:
7 a. Was all or part of the work performed on the project at McCarran
8 infernational Airport normal maintenance work? If yes, which work?
5 b. Was all or part of the work performed on the project at McCarran
10 International Airport railroad work? NRS 338.080(1). If yes, which work?
11 C. Was the Contract a contract for a public work whose cost is less than
12 $100,000.007 NRS 338.080(3).
13 d. What is the cost of the Contract?
14 e. For purposes of NRS 338.080(3), how is the cost of the Contract
15 calculated?
16 4, If work performed on the project at McCarran international Airport was subject to)

17 INRS Chapter 338 prevalling wage laws, were the workers propetly classified and paid the
18 ||proper prevailing wage rates?
19 5. If workers were misclassified and/or were not paid the proper prevailing wage)
20 i|rate for work performed on the project at McCarran International Airport, what amouni(s) of
21 ladditional wages is/are due o which worker(s)?
22 At the pre-hearing conference the parties agreed that these identified issues provided a
23 [{framework for the hearing. The parties agreed that the hearing may not be limited {o only these

24 {|issues as sub-issues or additional issues may reasonably need to be argued. Also, these issues!

00077
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10

1L

12

i3

14

15

16

18

19

20

21

22

23

24

25

may be modified as hew information is identified through discovery. No rights or responsibilitie)
of any party are Emited by the listing of these issues,

IT IS HEREBY ORDERED that the discovery plan and scheduling order which thel
parties jointly proposed te the Labor Commissioner at the pre-hearing conference are adopted
by the Labor Commissicner as his order, as follows:

1. Witness Lists / Initial Disclosures. Each party shall exchange and file its witness|
list and initial disclosures by no iater than August 1, 2012, NVCP 16.1(1). Disclosure
of expert witnesses will occur no iater than September 1, 2012, with rebutial expert
witness disclosure by Oclober 1, 2012.

2. Completion of Initial Discovery. Each party shall complete its initial discovery, and
disclose any additional witnesses or documents, by no fater than Ccetober 1, 2012,

3, Completion of Supplemental / Rebuttal Discovery. Each party shall complete its
supplementat / rebuttal discovery by no later than November 1, 2012. Depositions
shall be no longer than 8 hours in duration per deponent. The parties may propound|
a maximum of (&) 40 interrogatories and (b} 40 requests for production of
documents to other parties.

4. Submissions of Motions. By no later than December 1, 2012, the parties shall
serve and submit motions objecting to discovery. All dispositive motions must also
be served by this date. Responses and objections to filed motions must be filed by
December 17, 2012. In addition, the parties have agreed to not file reply briefs in
support of their respective motions,

5. Trial Brief. Each party shall serve and file its trial brief no later than February 1,

2013. The trial brief will not exceed 30 pages.

00078
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1 6. Hearing. The hearing on the Determinations issued by Clark Cc&uniy shalf

2 commence at 9:00 a.m. on February 18, 2013, at a location to be determined, and
3 continue thereafter until completed.

4 7. Status Reports and Status Conferences. The Labor Commissioner may from timel
5 to time, as the need arises, schedule status: conferences andfor require the service
& and filing of status reports in order to manage the progress of this action.

7

8 Dated this 27" day of June, 2012,

9

AT
THORAN TOWLER
11 Labor Commissioner
State of Nevada

10

12
13
14
15
16
17
IR:1
19
20
21
2z
23
24

25

00079
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10

11

12

13

14

15

16

17

13

19

20

21

22

23

z4

CERTIFICATE OF MAILING

} HEREBY CERTIFY that on this date, | deposited into the U.S. Mail, postage prepaid

thereon, a copy of the feregoing Scheduling Order to the persons listed below at their last

known addresses:

Andrew J. Kahn, Esq.

mMcCracken, Stemerman & Helsberry
1630 8. Commerce Street

Suite A-1

Las Vegas, NV 89102

Gary C. Moss, Esq.

Paul T. Trimmer, Esq.

Jackson Lewis, LLP

3800 Howard Hughes Parkway
Suite 600

Las Vegas, NV 89169

Eldon Lee Thomson, Esq.

Clark County District Attorney's Office
500 8. Grand Central Pkwy.

Suite 5075

Las Vegas, NV 89106

Dated this 27" day of June, 2012.

i ;
Y. :
N i

j TP S ’/,'I A S

An Employee of the Nevada
State |abor Commissioner
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1 | Gary C. Moss, Bar Number 4340
moss @ facksonlewis.com
7 { Paul T. Trimmer, Bar Number 9291
trimmerp@jacksonlewis.com
3 | JACKSON LEWIS LLP
3800 Howard Hughes Parkway, Suite 600
4 | Las Vegas, Nevada 89160
Telephone: (702) 921-2460
5 | PFacsimile: (702} 921-2461
6 I Attorneys for Respondent
Bombardier Transportation (Holdings) USA, Inc.
7
8
9 BEFORE THE NEVADA STATE LABOR COMMISSIONER
10 LAS VEGAS, NEVADA
11 IN THE MATTER OF:
12 | INTERNATIONAL UNION OF ELEVATOR
3 CONSTRUCTORS,
Claimant,
14 STIPULATED PROTECTIVE ORDER
v,
15
BOMBARDIER TRANSPORTATION
16 | (HOLDINGS) USA, INC,,
17 Respondent,
18 { Clark County Department of Aviation
Automated Transit Systems Eguipment — DOA
19 1 Contract CBE-552
20
Upon the showing of good cause in support of the entry of a protective order to protect the
21
discovery and dissemination of information alleged by Respondent to be highly confidentiai or ,
22
confidential information, or information which will improperly annoy, embarrass, or oppress any
23
party, witness, or person providing discovery in this case, pursuant o the stipulation of all parties
24
to the case, I'T IS HEREBY ORDERED:
25
1. This Protective Order shall apply 1o all documents, materials, and information,
26
including, without limitation, documents produced, answers to interrogatories, responses 1o
27
requests for admission, deposition lestimony, and other information, whether in oral, writlen,
28
e
JACKSON Lewis ELP
Lo MEGAs 0008 1
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JACKSON 1ewts LLP

LS VEGAS

b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
206
27
28

paper or eléctronic form, and whether disclosed or exchanged pursnant to the early disclosure
requirements and the discovery duties created by the Nevada Rules of Civil Procedure or
voluntarily hetween the paities during carly mediation or otherwise.

2. As used in this Protective Order, “document” is defined as provided in FRCP
34(a). A draft or non-identical copy is a separate document within the meaning of this term.

3. Any party, or any third party subject to discovery in this action (“the Litigation™)
may designate as “Confidential” or “Highly Confidential” any document or other material that
such party believes to contain “Confidential Information™ or “Highly Confidential Information™
as defined below, including without limitation, any information voluntarily produced by a party or
non-party, any information produced pursuant to a discovery request (whether in paper or
electronic form), any document marked as an exhibit at any deposition taking in this proceeding,
any information given orally at a depaosition or otherwise, or the transcript of any deposition taken
in this proceedings, any information provided in writing in response to any interrogatories, any
documents produced in response to an inspection demand or subpoena, or otherwise, if it reflects,
refers to or evidences any “Confidential Information” or “Highly Confidential Information.”

4. All “Confidential” or “Highly Confidential” documents produced by any party or
nen-party in the Litigation shall be used by the party or agent receiving or reviewing such
dociments only for the purposes of preparing for a conducting the Litigation.

3. For purposes of this Protective Order, the term “Confidential Information”™ means
information that counsel of record for the designating party has determined, in good faith,
constitutes non-public confidential proprictary data, proprietary business information, andfor
research, development, personnel, or commercial information. Information shall be designated as
“Confidential” only upon the good faith belief that the information falls within the scope of
confidential information under the Federal Rules of Civil Procedure and the precedents thereto,

6. For purposes of this Protective Order, the term “Highly Confidentiai Information”
means information that counsel of record for the designating party has determined, in good faith,
constitntes or refers or relates to non-public highly sensitive commercial and/or competitive

mformation such as, but not limited to; (a) trade secrets; (b) information about new services or

-2- 10082
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1 [ products that are in the planning stage or that the designating party plans to introduce but that are
not yet offered for sale; (c) the designating party's current or future marketing plans for any of its
services or products; (d) information concerning the pricing of services or products, sales volumes

and advertising expenditures; {e) financial information; (f) consumer and marketing research and

E VO

documents that refer or relate thereto (except those conducted specifically for the Litigation); (g)

W

technical information about Bombardier’'s automated people mover system and information
related 10 its installation, repair, operation and maintenance; and ¢h) software related Lo

Bombardier's automated people mover system and information related to its installation, repair,

L= < T~

operation and maintenance. Nothing in the foregoing Hst constitutes an admission by any party
1o 4 that such information is confidential under the aw, but merely constitutes a recognition that it
11 | will be treated as such under this Stipulation.

12 7, “Confidential Information” or “Highly Confidential Information” shall he
13 | designated specifically by marling the thing andfor each page of a document produced as
14 | “CONFIDENTIAL” or "HIGHLY CONFIDENTIAL." In lien of marking and producing the
15 | originai of a document, a marked copy thereof may be produced, provided that the unmarked
16 || original is kept available by the producing party for inspection. If a document is produced
17 | electronically, such document may be designated by appending the label “CONFIDENTIAL” or
18 | “HIGHLY CONFIDENTIAL” to the media on which the document is produced, or to any image
16 | of such document.

20 8. In the event that an original copy of a document is designated “CONFIDENTITAL"
21 | or “HIGHLY CONFIDENTIAL" as set out in Paragraph 7, and one or more copies of the
93 | document or the original are also produced but not so designated, the copies or original shail also
23 | be treated as “CONFIDENTIAL" or “HIGHLY CONFIDENTIAL" il the receiving party is
24 § actually aware of such fact.

25 g, Such “CONFIDENTIAL"™ or “HIGHLY CONFIDENTIAL” designation shall be
26 | made at the time documents or materials are produced or within fifteen {15) days thereafter. In
77 | the case of depositions, the designations shall be made by so stating on the record of the

28 || deposition. Notwithstanding the foregoing, documents, materials or deposition testimony that are

FacksoN Lewis LLP

LAS VEGAS -3- ﬂ"“R"‘

e
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| § not designated “Confidential” or “Highly Confidential” at the time of production or deposition

may subscquently be designated as “Confidential” or “Highly Confidential” within 15 days of the

t

date of production, or within such other time period allowed by the Labor Commissioner upon
motion, by the disclosing party in a letter to the receiving party tha specifically describes each
documents materials, or testimony so designated, and the receiving party shall treat those
documents as “Conlidential” or “Highly Confidential” as of the date of their designation.

10,  Documents or materials marked as “CONFIDENTIAL” pursuant to the terms of

the Protective Order, and any information contained therein or derived therefrom shall not be

o oo -3 =)0 wn E- [

disclosed o anyone other than to “Qualified Persons — CONFIDENTIAL,” who are defined to
10 | consistof:

11 (a) Counsel to the partics to the Litigation, and clerical, secretarial and
12 § paralegal staff employed by such counsel, but not including in-house counsel for the parties;

13 {(b) Any outside expert or consultant and their staff retained by counsel to assist
14 | in the prosecution or defense of this action after being advised of the terms of this Stipulated
15 | Protective Order and agreeing in writing to abide by its terms to not disclose any Confidential
16 § material to any persons not included in this paragraph;

17 (©) Any wilness at deposition or at trial who is employed or was previously
1g | employed by the producing party ai the time the Confidential document was prepared or
{9 | disseminated (which shall be deemed to include the individuals identified in paragraph 11(g)), as
s | well as any person who created, sent or received the document in the ordinary course of business
21 | as demonstrated by the evidence, provided that any such witness or person is advised of the terms
72 || of this Stipulated Protective Order and agrees in writing or in transcribed testimony while under
23 | oath to abide by its terms to not disclose any Confidential material 1o any persons not included in
24 | this paragraph;

25 (d} Any person noticed for depositions or designated as trial witnesses to the
26 | extent reasonably necessary in preparing to testify, provided that any such witness or person is
77 | advised of the terms of this Stipulated Protective Order and agrees in writing to abide by its terms

ag | 1o notdisclose any Confidential material to any persons not included in this paragraph;

JACKSON Low1s LILP
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1 (e) Any court reporter or typist recording or transcribing testimony;

{F) The Labor Comumissioner and Labor Commissioner bcrsonnel and counsel;

(z) Such other persons agreed to by all parties in writing or ordered by the
Labor Commissioner; and

(h) Names parties to this litigation (or their representatives) who have a need to
know the information, after being advised of the terms of this Stipulated Protective Order and
agreeing in writing to abide by its terms to not disclose any Confidential Material (0 any persons
not included in this paragraph.

1.  Documents or materials designated as “HIGHLY CONFIDENTIAL" pursuant to

Nooee ~1 O W R W

10 | the terms of the Protective Order, and any information contained therein or derived therefrom
(1 | shall not be disclosed, summarized, deseribed, or otherwise communicated or made available in
12 | whole or in part to anyone except “Qualified Persons ~ HIGHLY CONFIDENTIAL,” who are to
13 | consistof:

14 {a) Counsel to the parties to the Litigation, excluding in-house counsel, and
15 | clerical, sceretarial and paralegal staff employed by such counsel,

6 (b) Any outside expert or consuliant and their staff retained by counsel to assist
17 | in the prosecution or defense of this action afier being advised of the terms of this Stipulated
18 | Protective Order and agrecing in writing to abide by it5 terms to not disclose any Highly
j9 [ Confidential material to any persons not included in this paragraph;

20 (¢} Any person who created, sent or received the document in the ordinary
21 | course of business as demonstrated by the evidence, provided that any such witness or person is
29 || advised of the terms of this Stipulated Protective Order and agrees in writing 1o abide by its terms

23 {. to not disclose any Highly Confidential material to any persons not included in this paragraph;

24 (d)  Any court repott or typist recording or trenscribing testimony;
23 (e} The Labor Comissioner and Labor Commissioner personnel and counsel;
26
and
27
5 3] Such other persons agreed to by ali parties in writing or ordered by the

2
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1 | Labor Commissioner,

(2) In an effort to accommodate the Claimant’s ability to review certain
documents that would otherwise be designated as Highly Confidential, the Parties agree that
Claimant’s counsel may designate a total of three (3) individuals that he represents o assist him
with review of Highly Confidential material except as noted below. This person, hereinafter the

“Designee,” shall be identified and hisher name shall be disclosed to Bombardier and the

fr R R L

County, The Designee must satisfy the following conditions: (1) he/she must be a current
9 | employee of Clark County who has access to ATS documentation pursuant to his/her existing

10 || employment; (2) must be a former Bombardier employee who executed and is bound by a

i Bombardier non-disclosures agreement; and (3) must agree to be bound by and compty with the
2 requirements set forth herein, The Designee may discuss, describe, or otherwise share Highly
:j Confidential information with Claimant’s counsel, and only Claimant’s counsel. The parties
15 | asree that Claimant’s representative Bill Stanley may not serve as the Designee and that Mr.

16 || Stanley is not permitted to review, discuss, see compilations of, or otherwise have access to
17 | Highly Confidential material without the express consent of Bombardier’s counsel or further

18 | order of the Commissioner. Bombardier will meet and confer in good faith regarding restrictions

19 on the disclosure of such documents, This paragraph shall not apply to the documents requested
20 by Claimant concerning the costs of moving and installation of ATS vehicles, which documents
2; will be treated by Claimant’s counsel as Highly Confidential.

23 12, Suring a duly noticed deposition, documents or materials designated

14 § “CONFIDENTIAL" or “HIGHLY CONFIDENTIAL" may be disclosed to any witness

23 1 designated by the party that produced those documents or materials, At the reguest of any party,

26 1 attendance at depositions may be restricted to the persons designated in Paragraph 10 or 11, as
27 .
applicable.
28
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] 13, A party may object to the designation of particular “CONFIDENTIAL" er

2 1 “HIGHLY CONFIDENTIAL” information by giving written notice to the party designating the
3 disputed information within 30 days of its designation. The written notice shall identify the
¢ information to which the objection is made. If the parties cannot resolve the objection within ten
: (10} business days after the time the notice is received, it shall be the obligation of the party
d

- objecting to designating the information as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL"

g | o file an appropriate motion requesting that the Labor Commissioner determine whether the
9 I disputed information should be subject to the terms of this Protective Order. During the

10 { pendeney of any such motion, the disputed information shall be treated as “*CONFIDENTIAL” or

1} “HIGHLY CONFIDENTIAL” under the terms of this Protective Order until the Labor
12 Commissioner rules on the motion.

iz 14, In connection with a motion filed under this provision and provision 13, the party
15 designating the information as "CONFIDENTIAL” or “HIGHLY CONFIDENTIAL" shail bear

t6 | the burden of establishing that good cause exists for the disputed information 10 be treated as

17§ such.

18 15, Inadvertent disclosure and/or production of documents claimed to be subject 10

19 either the attorney-client privilege or work product doctrine does not waive the applicability of
z(: such privilege or doctrine either generally or relative to the inadvertently disclosed and/or |
” produced documents. If any such documents are inadvertently disclosed to the recelving party

3 | return such documents to the producing party, and the receiving party must immediately comply
24 || by, to the extend reasonably practicable and consistent with the technology used by the producing

25 | party to produce the documents, returning such docurnents and destroying any copies, notes or

26 | memoranda concerning the privileged information, If, however, the receiving party disagrees
27 . . - . . )

with the claim of privilege or work-product protection as to an inadveriently disclosed and/or
28
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[ | produced document, the receiving party may ohject to the return of the document by giving

2 | written notice to the party claiming the privilege. The written notice shalt identify the document

3 to which the objection is made. If the parties cannot resolve the objection within ten (10)
4 husiness days after the time the notice is received, it shall be the obligation of the party claiming
j the privilege or protection to tile an appropriate motion requesting that the Labor Commissioner
J

7 determine the validity of the privilege or protection claim. If the party claiming the priviiege or

g | protection fails to file such a motion within the prescribed time, the receiving party may retain the
9 | disputed document, which shall not thereafter be treated as privileged or protected, In connection

10 ¥ with a motion filed under this provision, the party claiming the privileged or protection shall bear

U Y the burden of cstablishing that good cause exists for the disputed document to be tremed as
12 privileged or protected. The disputed document shall be treated as privileged or protected until
i: either the Labor Commissioner rules on the motion filed under this provision, or the time for
15 filing such a motion has expired. The parties acknowledge that issues of privilege may also arise

16 | under foreign law and/or may be litigated in the foreign procecdings. Nothing in this agreement

17 § is intended to affect any party's right to claim privilege or work product protection in the foreign

13 proceedings, or any counter argument of waiver in respect of any such claim,

19 16,  Inthe even a party sccks to file any material that is subject 1o protection under this
@ Protective Order with i.he Labor Commissioner, that party shall take appropriate action to ensure
21

2 that the information reccives proper protection from public disclosure including: (1) filing a

23 redacted document with the consent of the party who designated the documents as Confidential oy
24 | Highly Confidential; (2) where appropriate (e.g. in relation to discovery and evidentiary

25 | motions)j, submitting the mformation solely for in camera review; or (3) where the preceding

26 | imeasures are not adequate, secking permission to file the information under seal pursuant to the
27 ] . : -

procedural rules set forth in the applicable Rules of Court or Nevada Rules of Civil Procedure, or
28
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10
I
12

such other rules or procedures as may apply. Absent extraordinary circumstances making prior
consultation impractical or inappropriate, the party secking to submit the information ag
Confidential or Highly Confidential to determine if some measure less restrictive than filing the
information under seal may serve to provide adequate protection. This duty exists irrespective of
the duty to consult on the underlying motion.

17. If a document containing “Contidential” or “Highly Confidential” information is
filed with the Labor Commissioner, it shall be filed in a sealed envelope marked with the caption
of the case, a schedule of the contents of the envelope, and the following notation:

[Conditionally] Filed Under Seal

Contains CONFIDENTIAL INFORMATION
To be Opened Only By or As Directed by the Labor Commissioner

18, Should any party need, during the frial or any hearing hefore the Labor
Commissioner, to disclose *Confidential” or “Highly Confidential” information, the party may do
so only afler appropriate in camera inspection or other safeguards are requested of the Laber
Commissioner or are otherwise ordered by the Labor Comnﬁissioner.

19. At the conclusion of this case, unless other mTangements are agreed upen, and
excluding those documents in the possession of the Labor Commissioner, gach docoment and all
copies thereof which have been designated as “CONFIDENTIAL® or “HIGHLY
CONFIDENTIAL” shall, upon written request, be returned to the party that designated it
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL,” or the partics may elect to destroy such
documents, Where the parties agree to  destroy "CONF]DENTIAL” or “HIGHLY
CONFIDENTIAL” documents, the destroying party shall provide all parties with an affidavit
confirming the destruction. The provisions of this Paragraph shall not apply to the Labor
Commissicner or Labor Commissioner personnel.

20.  This Protective Order may be modified by the Labor Commissioner al any time for

-9- 00089
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good cause shown following sotice to all pasties and an opportunity for them to be heard. The

~ Labor-Commissioner and his personagl are not subject to the terms of this Protective Order.

: HOLSB% /P '/G/r""} —~

Andrew 1. Kahn ' i Gary €. Moss
- 1630 S, Contimerce: Street Paut T. Tritnmer
Suite A-1 3800 Howard Hughes Parkway, Suite 600
Lias Vegas, Nevada 89102 Las Vegas, Nevada 89169
Attorneys for Claimant Attorneys for Respondent.

: ATTOR XS OFF

-4828-T166-5936, v, |

IT IS EOK ORDERED.

Nevada Labor Commissioner

patep:_f{- 242

Dated this . dayof August, 2012

McCRACKEN, STEMERMAN & JACKSON LEWIS LLP

CLARK COUNTY DISTRICT

e

300 S Grand Central Parkway
Suite 3073 _
Las Vegas, Nevada 89106
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1 BEFORE THE NEVADA STATE LABOR COMMISSIONER

2
CARSON CITY, NEVADA
3 _
, |[!NTHE MATTER OF: ) FILED
) _
INTERNATIONAL UNION OF ELEVATOR ) JaN 1 4 2013
5 1| CONSTRUCTORS, } o
) LABDH 0 g
6 Claimant, ) LABAF COMMIS STORER - OO
' }
7 W vs. )
)
g || BOMBARDIER TRANSPORTATION {HOLDINGS) USA, )
o [INC., ;
L0 Respondent. g
Clark County Departmént of Aviation )
1 Automated Transit Systems Equipmient — DOA )
Contract CBE-552 )
12 }
13 AMENDED SCHEDULING ORDER
14 This Amended Scheduling Order is issued pursuant to Rufe 16(b) of the Nevada Rules

15 llof Civil Procedure ("NVCP”) and is in response to the Stipulation to Continue Deadlines and
16 |l Hearing Date subimitted by Bombardier Transpartation (Holdings) USA, Inc., dated January 11

17 1 2013, the Labor Commissioner HEREBY ORDERS that:

18 1. The discovery cutoff date be extended to Monday, February 18, 2013.
1e 2. Motions for Summary Judgment cutrently set for January 4, 2013, be extended to
20 Monday; March 18, 2013.

21 3. The prehearingfirial briefs be extended to Monday, May 6, 2013.
22 {111
23 |11y
24 Wi
25 / [ I'

1
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19
11
12
13

14

15 |

16

17

14

18

20

21

22

23

24

25

4. The hearing on the Determinations issued by Clark County shall commenge at 9:00 a.m.
on Tuesday, June 25, 2013, in the Roadrunner Room at the Clark County District
Attorney's Office located at 500 8. Grand Central Parkway, Las Vegas, Nevada, and

continue thereafter until completed.

DATED THIS _/9 DAY OF January, 2013

THORAN TOWLER
l.abor Commissioner
State of Nevada

00092
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i1

12

13

14

15

1&:

17
18
19
29
21
2z
23
24

25

last known addresses;

Andrew J. Kahn, Fsq.

McCracken, Stemerman. & Holsberry
1630 8. Commerce Strest

Buite A1

Las Vegas, NV 89102

Gary C. Moss, Esq.

Paul T. Trimmer, Esq.

Jackson Lewis, LILP

3800 Howard Hughes Parkway
Suite 600

Las Vegas, NV 89169

Eldon Lee Thomson, Esg,

Clark County District Attorney's Office
500 S. Grand Central Parkway

Las Vegas, NV 89106 '

DATED this 1M dayof January, 2013

An Employee of the
Nevada State Labor Commissioner

GERTIFICATE OF MAILING
| HEREBY CERTIFY that on this date, | deposited into the 1.8, Mail, postage: prepaid

thereon, a capy of the foregoing Amended Schedulirig Order to the persons listed below at thell
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BEFORE THE NEVADA LABOR COMMISSIONER

INTERNATIONAL UNION OF ELEVATOR
CONSTRUCTORS,

Complainant,
V.,

BOMBARDIER TRANSPORTATION
(HOLDINGS) USA, INC.,

Respon’cf'em_..

Contract CBE-552

FILED
APR U 8 2013

. JNEVADS
LABOR COMMISSIONER - ©C

BOMBARDIER TRANSPORTATION (HOLDINGS) USA, INC.’s
MOTION FOR SUMMARY JUDGMENT

CGary C. Moss

Paul T. Trimmer

3800 Howard Hughes Parkeway
Ste. 600

Las Vegas, Nevada 89169

Attorneys for Respondent

Bombardier Transpartation Holdings (US4),
Inc,
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BEFORE THE NEVADA LABOR COMMISSIONER

INTERNATIONAL UNION OF ELEVATOR

CONSTRUCTORS,
Complainant, BOMBARDIER TRANSPORTATION
(HOLDINGS) USA, INC.’s
V. MOTION FOR SUMMARY
JUDGMENT
BOMBARDIER TRANSPORTATION
{HOLDINGS) USA, INC,,
Respondent.

Contract CBE-552

Bombardier Transportation (Holdings) USA, Inc. (“Bombardietr™) hereby moves for
summary judgment on all of the International Union of Elevator Constructors’ (the “Union™)
claims., Work performed pursuant to Contract CBE-552 {“CBE-552" or the “Contract”) is
exempt from the prevailing wage rate requirements of NRS Chapter 338 for two reasons. First,
CBE-552 does not constitute a “project” within the meaning of NRS 338.010(16), and therefore
is beyond coverage of the statute. Second, even if CBE-552 could be considered a “project,” it is
still not subject to Chapter 338’s requirements because NRS 338.011(1) establishes an express
exception for contracts which are “directly related to the normal operation of the public body or
the normal maintenance of its property.” CBE-552 was the exclusive operations and
maintenance contract for McCarran International Airport’s Automated Transit System (“ATS™).
As such, there can be no dispute that the Contract is directly related to the normal operation or

normal maintenance of Clark County’s property and is therefore exempt.
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‘This Motion is made in accordance with the Labor Commissioner’s Scheduling Order,
Nev. R. Civ. P. 56, the attached Memorandum of Peints and Authorities and Exhibits, all
pleadings and documents on file with the Labor Commissioner, and any oral argument the Labor
Commissioner deems proper.
Dated this 28th day of March, 2013.
Respectfully submitted,

JACKSON LEWIS LLP

Gary C. Moss

Paul T, Trimmer

3800 Howard Hughes Parkway
Ste. 600

Las Vegas, Nevada 89169

Attorneys for Respondent
Bombardier Transportation Holdings ([/S4), Inc.
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L QUESTIONS PRESENTED
This Motion presents three questions, all of which are dispositive and relate to the Labor
Commissioner’s authority to hear this case and proceed to a hearing;

1. Ts the work performed pursuant to CBE-552 a “project” within the meaning of NRS
338.010(16)?

2. Is that work directly related to the normal operation of the Airport?

3. Is that work directly related to the normal maintenance of Clark County’s property,
i.e., the ATS system and the Airport?

If the answer to the first question is “no,” or the answer to either the second or the third question
is “yes,” the Complaint should be disimnissed. Those answers would establish that CBE-552 is
not covered by Chapter 338.’
IL SUMMARY OF ARGUMENT

CBE-352 was a contract between Bombardier and Clark County, Nevada for the
operation and maintenance of the ATS and its associated equipment at McCarran International
Airport ("McCarran” or the “Airport”). Under that contract, Bombardier performed whatever
maintenance and operational services were required to ensure that the ATS system remained in
good working order and was able to transport the approximately forty million visitors who travel
through McCarran each year from the terminal to the gates. More than 40% of all the gates at
MecCarran — the gates in the “D” Concourse — cannot be accessed without using the ATS system.
Muost of the passengers who do not use the “D” Concourse also depend on the ATS system for

practical reasons. The “C” Concourse is difficult to reach without the train, particularly for

: As the Labor Commissioner is aware, Bombardier has also asserted that it is exempt from the

prevailing wage requirements of Chapter 338 because it is a railroad company within the meaning of
338.080(1). See January 2, 2011 Pre-hearing Brief and January 25, 2011 Pre-hearing Reply Brief.
Because resoluiion of that objection would, at this point, require the Labor Commissioner to consider
disputed factual issues, the arpument is not included in this Motion. Should the matter proceed fo
hearing, however, Bombardier will make its case that it is an exempt railroad company,
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arriving passengers, and a significant number of individuals using Terminal 3 rely on an ATS
train to fravel from Terminal 3°s check-in area to the “D” Concourse.

Although the Contract contains no prevailing wage provisions — until this case, no cne
has ever contended fhat the Contract was subject to Chapter 338 even though Bombardier and its
predecessors had been performing the same work since 1985 — the Union now claims that the
maintenance work performed under CBE-552 is a “public work™ and that the maintenance
technicians who perform that work should be paid prevailing wage. This claim has no merit.

First, the Union’s complaint fails Chapter 338°s threshold condition because CBE-552 is
not a “public work” within the meaning of Nevada’s prevailing wage law. NRS 338.010(14).
Nevada law is clear. Prevailing wages must be paid only for “public work,” and the definition of
“public work” is strictly limited. It does not include any publicly financed work. It is restricted
fo publicly financed “projects,” NRS 338.010(16); and, a “project” is a plan or scheme to
complete a particular cbjective in accordance with a defined schedule, like a development
project.” A maintenance contract such as CBE-552, which is a commitment to provide a variety
of different services as those services are needed throughout the term of the Contract, simply
does not fall within the plain and ordinary meaning of the term “project,” and stretching the
word’s interpretation to include a maintenance contract like CBE-552 would be inconsistent with
Chapter 338.° Accordingly, the Contract, and all work performed under it, cannot be considered

“public work™ within the meaning of Chapter 338.

2 See  MERRIAM-WEBSTER  DICTIONARY, available  onfine  at  hip./’www.merrian-
webster.com/dictionory/ project {(accessed on December 30, 2010), defining “Project™; see also Section
V1B, infra at pp. 14-18.

3 In determining whether Bombardier’s employees were involved in “public work,” the Labor

Commissioner must consider whether the contract and the work performed pursuant to that contract,
constitute a “project.” Although the Motion often refers to just the contract, it is clear that both must be

considered together.
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Second, even if one assumes that a maintenance contract like CBE-552 could be
considered a “project,” it is stil exempt. NRS 338.011(1) expressly provides that the prevailing
wage requirements of Chapter 338 “do not apply to a contract [a]warded in compliance with
chapter 332 or 333 of NRS which is directly related to the normal operation of the public body or
the normal maintenance of its property.” (emphasis added). The undisputed facts cstablish that
CBE-~552 was awarded under Chapter 332 and that both exceptions are satisfied. It is obviously
directly related to the normal operation of the Airport. While the Contract was in effect,
Bombardier had exclusive responsibility for ensuring that the ATS system was operating and
available for service. Approximately 78% of the Airport’s gates rely on the ATS system to
transpott passengers to and from the terminal areas, The Airport could not operate without it It
is also self-evident that CBE-552 is directly related to the normal maintenance of Clark County’s
property, namely, the ATS system and the Airport. Indeed, all of the ATS system’s maintenance
was performed under the auspices of the Contract,

In sum, a hearing is not necessary. The facts required to interpret and apply NRS

338.010(16) and NRS 338.011(1) are undisputed. CBE-352 is not a “project” which can
constitute “public work,” and even if it were, it is exempt from Chapter 338°s prevailing wage
requirements in accordance with NRS 338.011(1). Bombardier is entitled to judgment as a
matter of law. The Complaint should be dismissed,
III. STANDARD OF REVIEW

The Labor Commissioner has the authority to resolve this matter on summary judgment
without conducting a hearing. See NAC 338,112(2). Summary judgment is appropriate when
the pleadings, depositions, answers to interrogatories, admissions, and affidavits, if any,

demonstrate that no genuine issue of material fact exists, and the moving party is entitled to
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judgment as a matter of law. See Wood v. Safeway, fnc., 121 Nev. 724, 731 (2005). The
substantive law controls which factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant. A factual dispute is genuine when the evidence is
such that a rational trier of fact could return a verdict for the nonmoving party. /4.
IV. PROCEDURAL HISTORY
The Union initiated the Complaint process by letter dated October 9, 2009. See Exhibit
1. Mr. Sianley, the author of the letter and the Organizing Director of the Union, alleged that
Bombardier maintenance employees performing maintenance work on the ATS system were
entitled to be paid at prevailing wage rates because that contract constituted a “public work”
within the meaning of NRS 338.010(16). Jd. at 1-2. He also contended that the exception in
NRS 338.011 did not apply because the work covered by the Contract included both
maintenance and repair. [d at 2, On October {3, 2009, Deputy Commissioner Sakelhide
authorized the Complaint at issue here, directing the DOA to conduct an investigation into the
Union’s allegations and determine whether Bombardier had committed a violation. Exhibit 2.
On November 24, 2009, Bob Kingston, the Assistant Director, Facilities at the DOA,

rendered the DOA’s determination. Exhibit 3. He stated that he had conducted an investigation
into the work performed under the Contract, and, just as importantly, reviewed the County’s past
practice and the Clark County District Attorney’s interpretation of NRS 338.011(1). Based on
that analysis, he found that CBE-552 and the work performed thereunder is exempt, [d at 2-3,
Mr. Kingston explained:

The purpose of maintenance is to care for, preserve and keep in

proper condition. It is obvious that maintenance work requires the

inclusion of repairs in order {0 keep things operating and in proper

condition. Windows need replacing. Lights need to be kept

working. Sprinklers need repair.  County vehicles need new
brakes and the [ATS} System needs to be kept in operating
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condition. ... Further research on other mainienance contracts

within the Clark County Departiment of Aviation and other local

government entities has reinforced that this type of contract for

maintenance and repair is not a public work.
Id. at 2. Accordingly, he wrote that “[i]tis the opinion of the District Attorney’s office, the Clark
County Department of Aviation and Purchasing Administration, and [himself] that [CBE-552] is
a maintenance and repair contract fthat is not] ... subject to prevailing wage under NRS Chapter
338> Id at 3.

On December 17, 2009, the Union objected to the DOA’s initial findings by letter to the
Labor Commissioner. Exhibit 4, As before, the Union insisted that NRS 338,011 did not apply
because the work performed under CBE-552 could, in some cases, be deemed repair. [d at 2-3.
In doing so, the Union once again misapprehended the meaning of NRS 338.011, which deems
work exempt not because of the type of work performed, but because of its immediate
relationship 1o the local government’s normal operations and normal maintenance. J/d.

Deputy Commissioner Sakelhide sent the Union’s objection to Mr. Kingston on
December 31, 2009, Exhibit 5. In the cover letter accompanying the objection, Deputy
Commissicner Sakelhide inexplicably and improperly suggested that the DOA’s prior review
had been insufficient because it did not closely analyze the scope of work performed under the
Contract to determine if that work constituted “normal maintenance™ as opposed to “a

modernization, an upgrade, a remodel, ete., and therefore subject to the provisions of NRS

Chapter 338.”* See id.

4 Deputy Commissioner Sakelhide provided no statutory basis for requiving the DOA (o consider
whether the Contract satisfied this heightened requirement. His letter did not analyze NRS 338.011 at all,
and like the Union’s letter, appears to be based on a misunderstanding of the provision’s meaning by
implying that NRS 338,011 does not apply if the contract can be described as a “public work,” NRS
338.050(16). As noted throughout this Motion, that reading is incorrect. NRS 338.011 exempts from
Chapter 338°s prevailing wage requirements any contract directly related to the normal operation or
normal maintenance of a local government's property, whether it is “public work™ or not,  Any other
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On March 30, 2010, the DOA issued a revised determination regarding the Complaint.
Exhibit 6. It explained that it had conducted interviews with “Bombardier on site managers as
well as most of the Bombardier employees performing the work”™ required by the Contract. /d. at
2. The DQA further explained that it had also reviewed the scope of work contemplated by
CBE-552 and found that “throughout the investigation process none of the work appeared to be
modernization, upgrades, remodels, etc... All of the work that was identified through interviews
and observations was mainfenance of the existing equipment and therefore not subject to the
provisions of NRS 338." Id at 2 (emphasis added). Accordingly, the DOA confirmed its prior
decision that CBE-352 was exempt from the prevailing wage requirements of Chapter 338.

The Union once again objected to the DOA’s findings and requested a hearing. Deputy
Commissioner Sakelhide conducted a pre-hearing conference on October 7, 2010, during which
it was agreed that briefing of certain issues might result in dismissal of the dispute without need
for the time and expense of a hearing. In January 2011, the parties resolved the Union’s
administrative complaint regarding Contract 2305, thereby ecliminating a number of issues
described in the agreement, and briefed the remaining issues that related to CBE-552.

Labor Commissioner Tanchek issued an “Interim Order” on June 7, 2011.° Exhibit 7.

After that Order was issued, both Bombardier and the Union requested that Labor Commissioner

reading of the statute would render its material terms meaningless. See, e.g, Buckwalier v. Eighth
Judicial Dist. Court, 234 P3d 920, 922 (Nev. 2010) (“Statutes must be consirued together so as {o avoid
rendering any portion of a statute immaterial or superfluous.”) (quotations omitted).

’ The Interim Order speaks for itself, and given the parties’ stipulation that the neither the
reasoning nor the holdings in that order will have any effect on the outcome of this case, it is not
discussed in detail. See Exhibit 8 (Stipulation and Order). For the record, however, there is little doubt
that Labor Commissioner Tanchek’s interpretations of NRS 338.011(1), see Exhibit 7 at 3:20-6:14, and
NRS 338.080, Exhibit 7 at 6:17-7:10, are not persuasive. With respect to NRS 338.011(1), Labor
Commissioner Tanchek did not appear to have considered or analyzed the actual text of the statute. He
made the clichéd observation that if the statute were interpreted too broadly, it could create a problem
whereby the “exception swallows the rule.” Then, using a confusing interpretation of NRS 338.011 and
NRS 338.080(3), he found that to the extent CBE-352 required “repairs costing more than $100,000,”
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Tanchek clarify the terms of the Interim Order.® The Labor Commissioner did not address the
requests for clarification, which prompted both Bombardier and the Union to file lawsuits with
the Clark County District Court. The parties, including the Labor Commissioner, stipulated to
dismiss the lawsuits without prejudice on August 1, 2011, Exhibit 8. In doing so, they agreed
(1} that the Interim Order did not constitute a final decision for purposes of NRS 233B.130, and,
(2) that the Interim Order would not limit any party “from asserting the arguments or presenting
evidence in support of the arguments and contentions addressed in the Interim Order.” &/ Clark
County District Judge Bare signed the Stipulation on August 5, 2011, id
The DOA issued a Revised Determination on July 25, 2011, Exhibit 9. Bombardier filed

objections to the Revised Determination on August 17, 2011. Exhibit 1. As it explained:

Bombardier concurs with the DOA’s conclusion that no prevailing

wage payments are due and that the JUEC’s complaint should be

dismissed. It also concurs with the manner in which the DOA has

applied the Interim Order. However, for the rcasons set forth in its

January 3 and January 24, 2011 briefs, Bombardier maintains that

the Determination, as well as the Labor Commissicner’s continued

countenance of the IUEC’s complaint, is improper. None of the

work performed by Bombardier employees pursuant to CBE-352
should be deemed covered public work within the meaning of NRS

prevailing wage was owed. As explained below, the Nevada Supreme Court has previously reversed the
Labor Commissioner’s office for failing to interpret a governing statute in accordance with its text. See,
e.g., Const Hotels v. State, Lahor Comm'n, 117 Nev, 835, 841 (2001). Because Labor Commissioner
Tanchek essentially ignored the text of NRS 338.011(1), his rcasoning is not entitled to deference here.

& In an attempt to support his apparent conclusion that NRS 338.011(1) could not be interpreted to
mean what it says, Labor Commissioner Tanchek posited a hypothetical situation involving the
construction or rehabilitation of airport runways, and claiming that if the exception were interpreted
broadly, such work would be exempt, which would be an unreasonable result. Exhibit 7 at 5:1-8. This
hypothetical is baseless. First, it is extremely unlikely that such a construction project could be properly
approved as a no-bid contract under NRS 332, and for that reason, it would not qualify for the exemption.
Second, and most importantly, even if what Commissioner Tanchek posited were true, it does not maiter.,
The exemption established in NRS 338.011 is express and uvnambiguous, The Labor Commissioner does
not have the authority to artificially limit its application based on personal speculation. As the United
State Supreme Court recognized in Nea! v. United States, although “there may be little in logic to defend
fa] statute's treatment” of an issuve, it is up to the legislature to make value judgments and revise its
statutes. 516 U.S. 284, 295 (1996) (affirming semence of individual convicted for distributing L.SD, even
though the sentence was disproportionately high).
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338.010; and, such work is otherwise completely exempt from
Chapter 338’s prevailing wage requirements [by virtue of] NRS
338.011 and NRS 338,080, The Interim Order’s findings that (1)
some of the work performed under CBE-552 could constitute
“public work” and (2) that neither NRS 338.011 nor NRS 338.080
applies to this matter, are erronecus and contrary to both fact and
law., Bombardier therefore objects to the Determination on these
grounds.

{d. The Union also filed objections,

The Labor Commissioner conducted a pre-hearing conference regarding the Complaint
on June 26, 2012, Thereafter, the parties conducted discovery in accordance with the Labor
Commissioner’s scheduling order. Discovery closed on February 18, 2013.

V. STATEMENT OF FACTS
This is a narrow motion that requires the Labor Comrmnissioner to interpret two statutes:

NRS 338.010(16) and NRS 338.011(1). The facts that are refevant to such an inquiry - whether

CBE-552 is a “project” and whether CBE-552 is directly related to the normal operation or
normal maintenance of the ATS gystem — are not in dispute.
A, Background Facts About McCarran’s ATS System.

Approximately 40 million travelers utilize McCarran Alrport each year. Fifty percent
(50%) of the Airport’s revenues are derived from the airline fees and charges generated by
travelers who arrive at and depart from the differcnt gate areas at the Airport. Walker Depo.
48:3-55:3. Additional revenue is generated by concessionaires and other businesses that are
located in the gate areas. fd

Bombardier installed the original ATS train at McCarran Airport in 1985.7 Walker Depo.

44:9-45:7. That train system connects Terminal 1 with the “C” Concourse gates. At the time the

! At that time, the business wnit serving the Airport was a division of AEG Westinghouse, The
APM business was ultimately acquired by Bombardier in 2001 and it has continued to serve the Airport in
different capacities.
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“(2” gates were “initially constructed, [the “C" Concourse] was a 100% satellite terminal and the
only way to get there was by train.” Walker Depo.69:12-74:17. Even now, after the Airport
constructed a new walking ramp to the “C” Concourse, at least 30% of departing travelers take
the ATS to the “C” Coneourse, and virtually all of the arriving passengers take the ATS from the
concourse to the terminal. /d.; see also Exhibit 11 (McCarran Map).

Almost half of McCarran’s currently operating gates - fifty-eight of them — are located in
the “D” concourse. Exhibit 15. The ATS system servicing the “D” gates was constructed in
1998, and its construction plans were developed with the intention of using the ATS system as
the only direct link between the “D” concourse and the terminal, Walker Depo. 46:7-47:4,
Unlike the “C” concourse, the “D” Concourse is not physically connecied to Terminal 1. Jd It
is also not physically connected to Terminal 3, Jfd. Passengers who arrive or depart from “D”
gates must use the ATS system. In a “normal situation,” passengers go through the “D” security
checkpoint, board the ATS train, and then travel to the “D” Concourse. Jd at 14:10-19. As
Clark County Director of Aviation Randy Walker explained during his deposition, the issue is
simple. “You can only get to the D gates via a train either from [Terminal 3] or from [Terminal
117 Id at 24:11-15. “There’s no way to get [passengers] to the [D] gate area with the trains not
working.” Id. at 7:13-14. If the trains go down, the only alternative is a bussing system that for
all practical purposes, simply cannot accommodate the number of individuals who need to travel
to and from the “D” Concourse. fd. at 6:14-14;19,

In short, the maintenance and availability of the ATS system is critical to the normal,
daily operation of the Airport. “[Wlithout the train system, the D Gates specifically cannot be
functional, cannot use them. There’s no effective way to deliver passengers to and from the gate

area. [For the C Gates| there’s another way, but it i3 much iess effective, and for Terminal 3,
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there is no effective way to provide transportation to our customers.” Id. at 92:1-23. As Mr.
Walker asserted in a letter to the Nevada Contractor’s Board in 2009:
Please understand that Bombardier was the original equipment
manufacturer for the automated transit systems at McCarran
Airport and currently maintains those systems. ... The ongoing
maintenance of our existing systems ... [is] vital and integral to
the airport’s eperation and success. {emphasis added)
Exhibit 12; see alse Walker Depo. 91:16-93:4,
B. Bombardier Was The Exclusive Provider of Operations And Maintenance Services

For McCarran’s ATS System, And CBE-552 Governed The Terms And Conditions

Under Which Those Services Were Provided.

CBE-552, which is the most recent iteration of Bombardier's operations and maintenance
agreement with Clark County was approved by the Clark County Commission on June 3, 2008 ¢
Exhibit 13, The award was issued in accordance with NRS 332.115(1)a) & (c). Mr. Walker
explained that competitive bidding for the Contract would be inappropriate and that approval
was proper under INRS 332.115(1) because Bombardier “is the only firm that can supply
maintenance services” for the ATS trains at McCarran.” Jd

CBE-3552 was dedicated fo the maintenance of the C, D and T3 {rains. Walker Depo.

62:2-63:13. “It covered the ongoing daily maintenance of the train systems, The trains must be

$ It is important to note that Clark County nepotiates and manages all of its major maintenance
contracts in the same way. It contracts with a third party for the maintenance of McCarran’s bus and
shuttle system, See Exhibit 14, Walker Depo. 10:9-11:18. The work performed on that contract is similar
to the work authorized by CBE-552, and it similarly is not considered to be subject fo prevailing wage,
Id The same is true for Clark County’s elevator maintenance coniract, whicl is handled by Kone and
which involves employees who are represented by the International Union of Elevator Constructors. See
Exhibit 15. Notably, the Union has not challenged that contract, which is inconsistent with the position
that it has taken in this case. All of the Airport’s maintenance contracts are considered to be outside the
scope of prevailing wage. Walker Depa. 79:12-25.

s The Union has argued that other companies can provide maintenance services for the ATS
system. LEwven if true, this would not create a material issue of fact. Moreover, as argued below,
Bombardier does not believe that any alternative service providers exist because those third parties would
not have access to the confidential and proprietary information necessary to perform and schedule
maintenance tasks. See infra p. 22 at fn. 15
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maintained on a daily basis. ... And there are specific maintenance routines that are performed
on the trains each night.” Walker Depo. 73:20-76:1. As Mr. Walker explained, the Contract is
directly related to the normal operations and normal maintenance of the Airport. Id. at 80:19-
81:7. The Coniract required Bombardier to ensure that the ATS system was available 99.65% of
the time on a 24-hour, 365 basis because it was critical to ensure that the “systems are reliable
for the efficient operation of the [Airport].” Walker Depo. 93:12-23.

Michael Shaman, the former Vice President of Operations and Maintenance for
Bombardier’s systems division, and the current Vice President of Special Projects and Health,
Safety and Environment, confirmed CBE-552 is a maintenance contract, dedicated to
preventative and corrective maintenance.'” Shaman Depo. 27:14-31:21, While it is possible to
euphemistically describe some of the work performed by the Maintenance Technicians as repair
in the sense that parts may be checked and replaced, that work is best described as maintenance,
because the parts are checked and replaced in accordance with a normal schedule, prior to the
part’s catastrophic failure. Jd.

VI. ARGUMENT

As sel forth below, CBE-532 is not a “public works” contract. And, even it is, Chapter
338 contains two exemptions applicable to this dispute, beth of which independently warrants
dismissal of the Complaint in its entirety.

A. Nevada Statutes Are Interpreted In Accordance With Their Plain Meaning.

This is a case of statutory interpretation. In that regard, the Nevada Supreme Court has

repeatedly admonished lower courts and administrative agencies that “words in a statute should

be given their plain meaning[.]” McKay v. Bd. of Supervisors, 102 Nev. 644, 648 (1986). “When

1 Mr. Shaman was responsible for Bombardier operations and maintenance contracts throughout
the world and worked for the Company for fourteen years. Shaman Depo. 8:2-19.
13
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construing a statute, [the Nevada Supreme Court] looks to the words in the statute to determine
the plain meaning of the statute, and this court will not look beyond the express language[.]”
Hernandez v. Benneit-Haron, 287 P.3d 305, 315 (Nev. 2012) (emphasis added). To thatend, a
statute also must be construed as to “give meaning to all of [its] parts and language.” Coast
Hotels v. State, Labor Comm'n, 117 Nev. 835, 841, 34 P.3d 546, 550 {2001} (reversing Labor
Commissioner for failing to account for the disjunctive meaning of “or”). If an interpretation
imposes a limit on the statutory language which is not supported by the text, or which renders a
ward in the text meaningless, it cannot be sustained. /& As the Court recently explained, “[tjhe
preeminent canon of statutory interpretation requires us to ‘presume that fthe] legislatore says in
a statute what it means and means in a statute what it says there.” Bldg. Energetix Corp. v.
EHE, LP, 129 Nev, --, 294 P.3d 1228, 1230 (2013) (quoting BedRoc Limited, LLC v. United
States, 541 U.5. 176, 183 (2004)).

B. The Complaint Must Be Dismissed Because The Contract Does Not Constitute A
“Pablic Work” For Purposes Of NRS 338,010,

Nevada law requires employers to pay prevailing wages to individuals who are employed
on covered “public work.” In that regard, Chapter 338 contains a very specific definition of
“public work.” NRS 338.010(16) provides:

Public work means any project for the new construction, repair or
reconstruction of:

(a) A project financed in whole or in part from public money
for:

(N Public buildings;

(2)  Jails and prisons;

(3) Public roads;

(4} Pubiic highways;

(5 Public streets and alleys;

(6) Public utilities;

@) Publicly owned water mains and sewers;

14 00114

ER0114



(&) Public parks and playgrounds;

(9  Public convention facilities which are financed at least in
part with public money; and

(10)  All other publicly owned works and property.

(b) A building for the Nevada System of Higher Education of
which 25 percent or more of the costs of the building as a
whole are paid from money appropriated by this State or
from federal money.

{emphasis added),

In short, under NRS 338.010{16), in order to be considered a “public work,” CBE-552
must pertain 1o a “project.” Because the term “project” is not otherwise defined, that term must
be interpreted in accordance with its plain meaning and its confextual place in the statutory
framework of Chapter 338, Iiere, the context establishes that the term is referring to a
construction or development project. All of the enumerated examples in the statute concern the
construction of buildings and structures, see NRS 338.010(16)(1)(1)-(1(), and in accordance
with the doctrine of noscitur a socils “words are known by — acquire meaning from ~ the
company they keep.” Bldg. Energelix Corp., 294 P.3d at 1238 (interpreting the meaning of a
general term in accordance with the enumerated examples contained within the statute).
Moreover, the commeoen meaning of the term “public works” refers to “structures, ag roads, dams,
or post offices, paid for by government funds for public use.”!! DICTIONARY.COM UNABRIDGED
BASED oM THE RANDOM Houss DicTIONARY, © RaNDOM Housk, Inc. 2013, available online ot
http./idictionary.reference. com/browse/public+ works?s=( (accessed on March 27, 2013).

As a maintenance contract, CBE-552 and the work performed in accordance with iis

terms, does not fit within the meaning of “project” as established by NRS 338.010(16).

" The Camnbridge University Dictionary is in accord. [t defines “public works™ as “the building of
roads, hospitals, ete, that is paid for by the government.,” CAMBRIDGE UNIVERSITY BUSINESS ENGLISH
DICTIONARY, available online at hup://dictionary. cambridge. org/us/dictionary/business-english/public-
works?g=public -+works (accessed on March 27, 2013).
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Customary usage and experience support Bombardier's proffered interpretation of the statute.
As noted above, it is not like any of the examples of “public work™ that the legislature
enumerated when it enacted the statute. Moreover, CBE-552 and its predecessors have never
been treated as prevailing wage projects, including when the maintenance relationship began in
1085, As explained by Mr, Walker during his deposition, public works projects are construction,
not maintenance, projects, and such contracts contain milestones, completion requirements, and
other kinds of information that is directly tied to the beginning and end of construction work.
Walker Depo, 93:21-97:5.

Maintenance work, in contrast, is ongoing. It is perpetnal in nature, with no fixed
beginning or completion peint, and to that end, Clark County’s practice is to treat maintenance
contracts differently from construction or rehabilitation projects which call for prevailing wage.
Id In short, the customary usage of the term “project” is starkly different than the forced reading
that the Labor Commissioner would have to adopt in order to bring CBE-552 within coverage of
Chapter 338.

This custom and usage is supported by the meaning of the word “project” that is found in
dictionaries. Dictionaries define “project” in different ways, but in cach instance, the definition
concentrates on the fact that a project is a planned undertaking with a specific, defined objective.
See, e.g, MERRIAM-WEBSTER DICTIONARY, available owline al  http://www.merriam-
webster. com/dictionary/project (accessed on March 27, 2013). In fact, the Mertiam-Webster
Dictionary uses the example of a “development project” to exemplify the meaning of the term
and convey its programmatic and highly scheduled nature. The Cambridge University
Dictionary defines “project” as “a piece of planned work or activity that is completed over a

peried of time and intended to achieve a particular aim,” and if includes “construction projects,”
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as a primary example. CAMBRIDGE UNIVERSITY ACADEMIC CONTENT DICTIONARY, availuble
online at htip:/dictionary.cambridge org/us/dictionary/american-english/project _17q=project
{accessed on March 27, 20133,

The reported cases discussing whether a given contract concerns a public work for
purposes of Chapter 338 all concern contracts for the construction or improvement of structures
and real property. See, e.g., City of Reno v. Bldg, & Consir. Trades Council of Northern Nev.,
251 P.3d 718, 719 (Ney, 2011) (construction of retail store with public funds is public work),
City Plan Dev. v. Office of the Labor Comm’r, 121 Nev. 419, 423 (2005) (holding that the
construction of & fire station was a public works project); Citizens for a Pub. Train Trench Vote
v. City of Reno, 118 Nev, 574, 584 (2002) (discussing construction project); Garvin v. Ninth
Judicial Dist. Court, 118 Nev. 749, 765 (2002) (construction project).

This definition of “project™is also consistent with other provisions of Chapter 338. For
example, NRS 338.010(16)’s reference to financing confirms that the prevailing wage statute is
concerned with public works construction projects, not maintenance contracts, Ongoing
maintenance contracts are not “financed” with bonds or other long-term debt measures. They are
budgeted as normal operating expenses and paid for with normal operating funds. See, e.g.,
Exhibit 13 {contract approval); Exhibit 15 (Kone contract approval). Similarly, in defining the
term “contractor,” which is the term used to refer to employers under the statute, NRS
338.010(3) provides that it is either a “person who is licensed pursuant to the provisions of
chapter 624 of NRS” or a “design-build team.” Neither definition is applicable to a maintenance
provider like Bombardier, a fact underscored by the definition of contractor in the construction
code, NRS Chapter 624, NRS 624.020 states that “contractor” is synonymous with “builder”

and can be used fo refer to any person who contracts to “construct, alter, repair, add to, subtract
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from, improve, move, wreck or demolish any building, highway, road, railroad, excavation or
other structure, project, development or improvement[.]”

Chapter 338 of the Adminisirative Code supports the same conclusion. It contains no
reference whatsoever to maintenance, and it does not define the term “project.” It does,
however, use the term in different contexts which show that the word is not intended to capture
long-term service contracts like CBE-552, Specifically, NAC 338,231 defines a “[s]uccessfully
completed project” as

the confract or the portion of the contract for which the prime

contractor was responsible was completed: 1. Within the deadline

for completion specified in the contract, as adjusted by any change

order or extension of time granted; and 2, In compliance with any

remaining  contractual  requirements, including close-out

documents, within 90 days after the substantial completion of the

contract,
Obviously, CBE-352 is not “completed” in the senise described here. As Mr, Walker explained,
and as the Contract makes clear, it has no milestones or completion targets. It requires
Bombardier to satisfy a static performance requirement on a continuing basis: ensure that the
ATS system is available for use more than 99% of the time,

NAC 338.231(2)’s reference to substantial completion provides further support.
“Substantial completion” means that “the construction of & public work is, in accordance with
the contract documents, sufficiently complete that the owner can occupy and utilize the public
work for its intended use.” WAC 338,144, CBE-552 does not involve construction, and more
specifically, it does not result in the creation of a structure which can be occupied or used by the
public. The Contract merely specifies how Bombardier will deliver maintenance services.

In light of the above, there is simply no way to find that a five year long maintenance

contract like CBE-552 can fall within the meaning of the term “project.” Doing so would require
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the Labor Commissioner to adopt a strained interpretation of the term that is inconsistent with

the word’s plain meaning, and which cannot be applied in & consistent manner throughout the -

statute and the administrative code. It therefore cannot be considered “public work,”

C. Bombardier Is Entitled To Summary Judgment Because CBE-352 Is Directly
Related To The Nermal Operation Of McCarran Airport, Or The Normal
Maintenance Of Its Property, And Is Therefore Exempt Under NRS 338.011.

As provided in NRS 338.011(1), contracts executed by a local government in accordance
with its authority under NRS Chapters 332 or 333 are exempt from NRS Chapter 338’s
prevailing wage requirements so long as the contract is either: (1) directly related to the local
government’s operations, or (2) directly related to the normal maintenance of the local
government’s property. The Contract satisfies both conditions,

1. The Plain Meaning of NRS 338.011 is Readily Ascertainable.

Section 338.011 provides that the requirements of NRS Chapter 338 “do not apply to a
contract ... [a]warded in compliance with chapter 332 or 333 of NRS which is directly related to
the normal operation of the public body or the normal maintenance of its property.” Neither fhe
phrase “normal operation of the public body” nor “normal maintenance of its property” is
defined. These are ordinary words, and in Nevada, “words in a statute should be given their
plain meaning[.]” ¥ & S Ry, LLC v. White Pine County, 211 P.3d 879, 882 (Nev. 2009) (quoting
MceKay v. Bd. of Supervisors, 102 Nev, 644, 648 (1986)). In setting forth the methodology that

must be used when interpreting statutes, the Nevada Supreme Court has emphasized that the

focus of any interpretation is the text of the statute itself.
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When construing a statute, we first examine its plain meaning. In
examining the plain meaning of a statute, we read its provisions as
a whole, and give effect to each of its words and phrases. When a
stafute is clear and unambiguous, we give effect to the plain and
ordinary meaning of the words and do not resort to the rules of
construction,

Davis v. Beling, 278 P.3d 501, 508-509 (Nev. 2012) (quotations and citations omitted).

In this case, the scope of the exemption set forth by NRS 338.011(1) is plain on the face
of the statute. A contract which has been authorized by a local government in compiiance with
NRS Chapter 332 is not subject to Chapter 338’s prevailing wage requirements if the contract
has at least one of two possible purposes’®: (1) the normal operation of the public body, or (2) the
normal maintenance of the public body’s property. Put another way, CBE-552 is exempt from
Chapter 338’s prevailing wage requirements so long as it was properly ratified under NRS
Chapter 332 or Chapter 333 and it can be deemed to be directly related to the normal operation

of the DOA or the normal maintenance of the DOA’s property.”® As set forth below, CBE-352

casily satisfies these conditions.

2 Because NRS 338.011 is written in the disjunctive — using the word “ot” to separate two phrases
concerning distinet subject areas - it is clear that the Eegislature intended to create two alternative means
of satisfying the exemption. See Coast Hotels & Casinos, 117 Nev, at 841, see also State v. Catanio, 120
Nev, 1030, 1033 {2004) (“By using the disjunctive ‘or,’ the statute clearly indicates that “upon”™ and
“with” have different meanings.”).

’3 There is no plausible alternative interpretation that can be reconciled with the plain meaning of
NRS 338.081"s text, and “where the language of a statute is plain and unambiguous, and its meaning clear
and unmistakable, there is no room for construction, and the courts are not permitted to search for its
meaning beyond the statute itself.” State of Nevada, Division of Insurance v. State Farm, 995 P.2d 482,
485 (Nev. 2000); see also Srate Drywali, Inc. v. Rhodes Design & Dev., 127 P.3d 1082, 1086 (Nev.
2006)(“When a statute’s language is plain and unambiguous, and its meaning is clear and wamistakable,
we may not look beyond the statute for a different meaning or construction.”).
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2. CBE-352 Was Approved In Accordance With NRS 332.115(1).

There is no doubt that CBE-552 was approved in accordance with NRS 332.115(1)."* As
set forth in the Clark County Commission Agenda Item attached as Exhibit 13, the Contract was
approved by the Clatk County Commission on June 3, 2008 It complied with NRS
332.115(1)(a) because Bombardier “is the only firm that can supply maintenance services” for
the ATS trains at McCarran.'” Jd The approval complied with subsection {c) because, even if
Bombardier were not the only service provider that could handle the County’s maintenance
needs, it was, given its experience and technical know-how, the party in the best position to
provide maintenance in an efficient manner. Moreover, approval was also appropriate under

subsection (d) because the Contract concerned the maintenance of “[e]quipment which, by

The relevant language from NRS 332.115(1) is as follows:

NRS 332.115 Contracts not adapted to award by competitive
bidding; parchase of equipment by local law enforcement agency,
response agency or other local governmental agency; purchase of
goods commonly used by hospital,

1. Contracts which by their nature are not adapted to award by
competitive bidding, including contracts for:

(a)} Ttems which may only be contracted from a sole source;

{c} Additions to and repairs and maintenance of equipment which may be

more efficiently added to, repaired or maintained by a certain person;

{d} Equipment which, by reason of the training of the personnel or of an

inventory of replacement parts maintained by the local government is

compatible with existing equipment[.]
s There is no donbt about this. The licensing provisions of CBE-532 preclude third parties from
having access to the technical information required to provide maintenance services. Although the
County has now taken this work in-house, it was able to do so only because Bombardier agreed to provide
a technical services agresment. As set forth in the Clark County Commission Agenda ltemn atfached as
ixhibit 16, the technical services agreement was necessary because the County could not maintain the
ATS system without that intelfectual property and ongoing assistance.
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reason of the training of the personnel or of an inventory of replacement parts maintained by the
local government is compatible with existing equipment[.]""

No objections to the Confract were filed, and CBE-552 was approved unanimously.
Significantly, the Agenda Item specifically notes that the Contract had been “reviewed and
approved as to form by the Clark County District Attorney’s Office.” Exhibit 13, Because NRS
Chapters 338, 607, and 608 do not delegate to the Labor Commissioner any authority to review
focal governments® purchasing decisions under NRS Chapter 332, the County’s determination is
conclusive. See Clark County v. Egqual Rights Comm’n, 107 Nev, 489, 492 (1991) (“agencies
have only those powers which the legislature expressiy or implicitly delegates™);, City of Reno v.
Civil Serv. Comm’n of Reno, 117 Nev. 855, 858 (2001) (“administrative agencies cannot enlarge
their own jurisdiction. The scope of an agency’s authority is limited to the matters the legislative
body has expressly or implicitly delegated 1o the agency.”).

3 CBE-552 Is Directly Related To The Normal Operation Of McCarran
Aifrport.

Bombardier’s ATS systems have been a continuous and integral part of McCarran’s
operations and expansion since 1985, when the Company manufactured and installed the first
ATS system at the airport to transport passengers to and from the gates located along Concourse
C. For the next thirteen years, Bombardier provided maintenance support for that ATS system,
and in 1998, the Company was retained to manufacture and install an additional ATS system to
service the gates in Concourse D. Thus, it is apparent that as McCarran Airport has developed
and expanded its primary plan for transporting passengers to the new areas of the airport, it has

done so in total reliance on Bombardier’s ATS system. Because the reliable operation of those

18 While the award does not explicitly reference NRS 332.115(1)(d), that is immaterial. As the
Nevada Supreme Couit has repeatedly recognized, it will affirm a lower court’s decision if it “reached the
correct result, albeit for different reasons.” See, e.g., Rosenstein v. Steele, 103 Nev, 571, 575 (Nev. 1987)
(citing Burroughs Corp. v. Century Steel, 99 Nev, 464 (1983)).
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trains is, by extension, essential to passenger transport, the DOA has entered intc a series of
maintenance agreements with Bombardier to provide continuous maintenance suppott.

In 2006, the Department of Aviation announced construction of a new airport terminal —
Terminal 3 — to handle McCarran’s ever-expanding passenger load. Intended to be a self-
contained facilily, its only connection to Terminal 1 is an underground ATS linked 1o the ATS
that provides service to Concourse DD. Because of Bombardier’s exemplary performance and
safety record, the DOA once again selected Bombardier to complete the design-build of this new
system. In conjunction with that, the DOA chose to extend Bombardier’s maintenance
responsibilities, which lead to the negotiation and execution of CBE-552. The Contract
conspicuously omits the provisions required by NRS 338.020 or any other reference to prevailing
wage rates.!’

No one is in a better position to describe the Airport’s normal operations, and the ATS
system’s role in those operations, than Mr. Walker. And as set forth in detail above, his
deposition incontrovertibly established that the ATS system is an integral element of McCarran’s
daily operations and that the Contract is therefore directly related to those normal operations.
The Airport’s primary function is to facilitate travelers coming to and leaving Las Vegas.

Moreover, to the extent the Airport functions as a business enterprise, the vast majority of its

" The Seventh Circuit Court of Appeals has recognized in considering whether employees were

properly considered exempt under the FLSA that while “it is possible for an entire industry to be in
violatien of the [FLSA)] for a long time without the Labor Department noticingf. . . it is] a more plausible
hypothesis [ ] that the ... industey has been left alone because the character of its compensation system
has been recognized for what it is - a bona fide commission system” by which employees are exempt. ¥i
v, Sterling Collision Centers, Inc., 480 F.3d 505 (7th Cir. 2067). This reasoning is applicable here, As
noted above, Bombardier’s pay rates were not questioned for more than two decades, and a series of
contracts that omitted the requirements of NRS 338.020 were approved by the Clark County District
Attorney. Further, as noted in Mr. Walker’s testimony and Clark County’s initial determinations, Clark
County has consistently handled its maintenance confracts in this way, and there has never been an
allegation of impropriety. As in Y7, this long history is evidence that the CBE-352 is exempt from
Chapter 338’s prevailing wage requirements,
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revenues &;re generated by the fees it collects from the airlines that use its gate areas, and its share
of the revenues generated by travelers visiting concessionaires in the gate areas. Neither of these
objectives can be accomplished without the continuing availability of the ATS system, and the
ATS system could not function without the services provided pursvant to CBE-552.

Indeed, the McCarran Airport site plans confirm what anyone who has traveled by air to
Las Vegas already knows. The ATS system is the primary method for moving passengers to and
from the “C” and “D” Concourses. The only way to access the “D” Concourse is by ATS {rain,
and the only alternative method of accessing the gate is bussing passengers back and forth from
Terminal 1, which would require an extraordinary commitment of personnel and equipment.
Although the “C” Concourse has pedestrian access, the bulk of the “C” gates are a significant
distance from the main terminal, and walking to those gates takes a considerable amount of time
and effort on the part of the passengers. It is apparent that McCarran Airport’s normal
operations require the ATS system 1o be available at all times in order to ensure that passengers
can efficiently get to and from their flights. CBE-552, which governs the manner in which the
ATS system is serviced and made available for passenger use, is therefore directly related to the
airport’s normal operations.

Although there are is no reported authority defining what constitutes the normal operation
of an airport, in general, the Illinois Supreme Court has noted that normal operations means “the
standard, or regular operation of the employer’s plant,” Travis v. Grabiec, 52 111. 2d 175, 182 (IlL.
1972). and the Missouri Court of Appeals has noted that when a plant is operating at less than
100% capacity, it is “certainly” not engaged in normal operations, See Laclede Gas Co. v. Labor
& Industrial Relations Com., 657 S.W.2d 644, 653 (Mo. Ct. App. 1983) (“Normal operations

would mean that (sic) conforming to the standard, or regular operation of the employer’s plant.
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... To hold otherwise, would require this Court to say that the employer did not need the 2,070
employees, or need the existing facilities that were not being used, nor to maintain or replace its
equipment.”). Applying the same reasoning to this case requires the Labor Commissioner to find
that CBE-532 is exempt. CBE-~352 is directly related to the manner in which the ATS system is
maintained and made available to McCarran Airport patrons. In fact, the DOA has no other rules
or procedures that govern the availability of this vitally important system, and if passengers at
McCarran are utilizing alternative methods of going fo and from the “C” and “D” Concourses,
the airport is “certainly” not engaged in normal operations. /d.

Simply put, there is liftle reason to even discuss the matler of whether CBE-532 is
directly related to the normal operation of McCarran Airport. That truth is self-evident. The
ATS trains are virtually the only way to travel back and forth from the “C” and “D™ Concourses.
They are obviously the only way to move large numbers of passengers from Terminal [ to the
“C” and “I” Congourses in a timely and efficient manner. Because Bombardier’s performance
of CBE-352 is the only way to ensure that the ATS system coniinues to operate in a reliable and
approptiate manner, the Contract is directly related to the normal operation of the Airport and it
18 exempt.

4, The Terms And Conditions of CBE-552 Also Establish That The Contract Is
Directly Related To the Normal Operation of McCarran Airport,

The terms and conditions of CBE-552 further substantiate Mr. Walker’s testimony and
Bombardier’s claim that the Contract is directly related to the normal operation of McCarran
Airport. For example, Section 1.3.5, “Credits for System Availability,” establishes that near
perfect reliability — 99.65% — is required to satisfy the terms and conditions of the Contract. As
noted above, such a provision is necessary because of the critical importance of the ATS system

to the airport’s ability to transport passengers and manage is daily business. Other provisions
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which mandate that Bombardier take special precaution to ensure performance under the
Contract are in the same vein. For example, Section 1.10 requires Bombardier to employ only
“careful and competent” workmen, and forbids the Company from substituting the agreed upon
Superintendent without DOA approval. Section 1.21 mandates Bombardier’s cooperation in the
operation and maintenance of the ATS system and requires monthly meetings to review the
performance of the trains and system., Section 2.1.1 requires Bombardier to have technical
expertise on site at all times,

The Contract also includes provisions which speak directly to the impact Bombardier’s
maintenance work has on ATS system availability. Bombardier’s fundamental obligation is to
perform all work to “assure that [the ATS 'syster.n] provides safe and reliable service for
passengers,” and further requires that maintenance activities take place

in such a way that the interference with, or effect upon operation of the

ATS gystem is minimized. To minimize operational impact, maintenance

of equipment may necessarily have to be done at night, or in the off-peak

periods. Maintenance practices or procedures that could compromise or

degrade the operation must be approved by the [DOA] in advance.
Exhibit 1 at Sections 2.1.2 and 2.1.5. Another section provides that any maintenance that
“necessitates a disruption to the nermal scheduled operations will require written approval
from the {DOA} and coordination with [the DOA] before it is performed.” Secction 2,2.6.1
{emphasis added). Finally, the provisions of Exhibit A support the same conclusion, particularly
Sections A1,0 and Al.6, which tie financial payment under the Contract to dependable service
and provide that the ATS System is “designed for 24 hours a day operation.”

Based on these contractual previsions, there can be no doubt that CBE-552 is direetly

related to the normal operation of DOA’s property, which is all that is required to secure

application of the exemption found in NRS 338.011(1).
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5. CBE-552 Is Directly Related To The Normal Maintenance of County
Property.

There is also no question that the terms and conditions of CBE-552 establish that the
Contract is “directly related to the normal maintenance” of McCarran Airport and the ATS
system, both of which are County property. During the term of the Contract, Bombardier was
the exclusive provider of maintenance services to the ATS system. If Bombardier did not do the
work, no one else could. The “normal maintenance” of the ATS system and the Airport required
CBE-552.

There is no reason to unduly extend the length of this Motion with a discussion designed
to prove the obvious. Beginning with the Contract’s initial statement of work, which states that
work performed pursuant to CBE-552 is considered o be “maintenance,” virtually every other
substantive provision in the Coniract memorializes specific commitments that Bombardier has
made to ensuring that the ATS system is properly maintained and that necessary maintenance
work is performed at appropriate intervals,

In fact, each provision describing the work performed under the Contract refers to the
work as “maintenance work,” and there is a comprehensive schedule of required maintenance
that Bombardier is obligated to perform to ensure that the ATS system remains in good working
order, See Sections 2.0, 2.1, 2.2; see also Schedule A.'* Further, as Mr. Kingston explained in
the revised determination, the DOA’s analysis of the work performed by Bombardier employees,
as well as interviews with those individuals, confirmed that the employees’ primary duties are

maintenance tasks directly related to the normal upkeep and servicing of the ATS system and its

8 The Union’s contention that some of the work is “heavy™ maintenance or repair is discussed in
more detail below. Although there is no doubt that CBE-552 contains provisions requiring more in-depth
servicing at different intervals, it is inaccurate to deseribe that work as anything other than maintenance,
and it certainly does not predominate over the other provisions in the Contract.
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components. If CBE-552 does not qualify as a contract which is directly related to the normal
maintenance of county property, it is impossible to imagine what contract could satisfy NRS
338.011’s requirements,

6. The DOA’s Determination That CBE-352 Is Direcily Related Te The Normal
QOperation And Maintenance Of McCarran Airport Is Entitled To Deference.

As noted above, the Labor Commissioner does not have the authority 1o determine
whether Clark County’s approval of a contract complies with NRS Chapter 332, See Section
IV.B2. As a corollary, it is also clear that Clark County’s assessment of such a contract,
including its determination of the contract’s purpose and whether it is “directly related to the
normal operation of the public body or the normal maintenance of its property™ is entitled to
deference, The structure of Chapter 332, also called the Local Government Purchasing Act, and
Chapter 338 make it apparent that this decision is to be left to the local government — in this case,
Clark County — in order to ensure that the local government has frecdom and predictability when
it evaluates its labor costs and enters into certain contracts.'” See, e.g., Sheriff; Clark County v.
Lugman, 101 Nev, 149, 153-154 (1985) (administrative agency authority limited to that
delegated by the legislature).

Chapter 332 is self-executing. Its provisions grant local governments’ exclusive
authority to determine when it is appropriate to enter into agreements under that Chapter’s
provisions, See generally Citizens for ¢ Pub, Train Trench Vote v. City of Renlo, 118 Nev, 574,
584 (2002) (the authority “to undertake public work projects has been legislatively delegated to

local governments by statute™); NRS Chapter 332; see also NRS 607.160(1) (the labor

'° The Union has previously argued that the legislative history of NRS 338.011 is inconclusive, and

that the Legislature never intended for the exemption to cover contracts like Bombardier’s. This
conteniion is not supported by the text of the statute, which is the best evidence of the Legislature’s intent.
Indeed, piven that the meaning of NRS 338.011(1} is apparent from its language, it would be improper for
the Labor Commissianer to consider any legislative history for any purpose. Doing so would contravens
the Nevada Supreme Court’s precedent regarding statutory interpretation.
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commissioner catchall provision does not apply because Chapter 332 is not a “labor law™). The
implicit purpose of this delegation is readily apparent: a local government is in the best position
to determine what constitutes normal operation or normal maintenance of its property. Granting
some third party such as the Labor Commissioner the right to retroactively impose liability under
NRS Chapter 338 through refusal to apply the exemption would frustrate the local government’s
right under Chapter 332 to opt out of public bidding for contractual relationships that are utterly
essential to its ability to deliver basic services. Cf. Missouri v. Cify Utilities of Springfield, 910
S.W.2d 737, 744 (1995) (overly restrictive application of prevailing wage exemptions is not
justified). Contractors would be reluctant to enter into such contracts with local governments if
they could face significant liability for unpaid prevailing wages simply because the local
government made an error in judgment as to the applicability of NRS 338.011(1).

In this case, Clark County exercised this exclusive authority fo determine that CBE-352 is
directly related to the normal operation and normal maintenance of its property, and is therefore
exempt from Chapter 338’s requirements under NRS 338011. Its determination, which
considered its histotical interpretation of the NRS 338.011 and its own intentions in agreeing to
the Contract is entitled to significant deference unless the Union is able to produce convincing
egvidence that the exemption does not apply. Clark County’s power under Chapter 332 would be

signiticantly compromised if the Labor Commissioner is given authority to review this decision.
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D. The Objections Lodged By The Union Have No Merit.
| 9 The Union’s Argument That The Contract Contains An Element Of Repair,
And Therefore Cannot Be Exempt Under NRS 338.011(1), Has No Support
In The Statutory Text.

The Union's primary objection to the application of NRS 338.011(1) has been its
contention that the Contract calls for repair, and because repair is covered by the definition of
public work found in NRS 338.010, the exemption is inapplicable, There is absolutely no merit
to this argument.?°

It is not supported by the text of the statute. As noted above, NRS 338.011(1} is written
in the disjunctive, and as such, the exemption applies so long as CBE-552 is directly related to
¢ither the normal operation or the normal maintenance of the McCarran Airport.  See Coost
Hotels & Casinos, 117 Nev. at 841 (rejecting attempt to read labor statute written in the
diéjunctive as conjunctive), Further, there is simply no basis for the Union’s position that
maintenance and repair are mutually exclusive terms.?'  See Missowri, 910 S W2d at 744.

Application of the exemption requires only that the contract be directly related to maintenance.

It does not, as the Union appears to argue, require that the contract be limited exclusively to

» The Union has also argued that the exemption set forth in NRS 338.011 must be construed
narrowly because the prevailing wage laws are remedial in nature. That presumption “has no application
here, whete the ‘express text” of the statute is clear.” Leslie v. Cap Gemini America, Inc., 319 Fed. Appx.
689, 690-691 (Oth Cir. 2009) (citing Jenkins v. Palmer, 66 P.3d 1119, 112] (Wash. Ct. App. 2003); see
aiso Silverstreak, Inc. v. Wash, State Dep't of Labor & Indus., 104 P.3d 699, 707 (Wash, Ct. App. 2005)
(“While we acknowledge the remedial purposes of the prevailing wage statute and the liberal construction
we must give such a statute, we cannot ignore the plain words of the regulation in effectuating the
underlying purposes of the regulation.”). Limiting the explici language set forth in NRS 338.011 on the
basis of a judicially created presumption violates basic tenets of statutory construction. See Coast Hofels,
117 Nev. at 841 (statutes must be interpreted to give meaning to all provisions),

H As the Oxford English Dictionary notes, maintenance and repair are overlapping concepts. It
defines maintenance as; “The action of keeping something in working order, in repair, etc.; the keeping
up of a building, institution, body of troops, etc., by providing means for equipment, etc.; the state or fact
of being sc kept up; means or provision for upkeep.” OXFORD ENGLISH DICTIONARY, available online
al: hitp:rwww.oed.comiview! Entry/l 125687 redirectedFrom=maintenancetteid (last accessed March 27,
2013).
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maintenance, Imposing such an artificial limitation on the scope of NRS 338.011(1), when the
plain meaning of the statute provides otherwise, would improperly interfere with the legislature’s
intent to provide local governments with freedom when contracting for services that are directly
related to their normal operations or normal maintenance of their property. See id (rejecting
contention that supposed remedial purpose of the Act required broad coverage). Indeed,
constricting the scope of the exemption “contradicts the statutory scheme and atiempis to
broaden the coverage of the Act. Where, as here, there is a direct conflict or inconsistency
between a statute and a regulation, the statute must necessarily prevail.” Jd

In addition, the division between repair and maintenance propesed by the Union is
unreasonable.  According to the Union’s previous arguments, to determine whether NRS
338.011 applies, each particular task would have to be reviewed to determine if it were repair or
maintenance. The Union has suggested this determination would depend on the Iength of time
required to perform the work and the cost of different parts used in the maintenance task. Given
its text, the Legislature obviously did not draft NRS 338.011 with such a requirement in mind.
As noted above, NRS 338.011(1) facilitates local government flexibility in contracting for
services that are necessary to its operations 50 that it can be assured that work will be performed
in a timely, efficient and predictable fashion. The suggestion that local governments would be
required to pay multiple wage rates to the same employees, and that the wage rate depends on the
nature of particular maintenance tasks, the nature of which is inherently unpredictable, would
frustrate local government discretion and nullify the exemption.

Even if the Union’s contention that CBE-552 constitutes “public work™ because it
includes elements of repair is taken on its own terms, it does not defeat application of the

exception. It is wel! established that a general definition, such as “public work,” cannot trump a
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specific statutory exemption. See, e.g, Stockmeier v, Nev. Dep’t of Corr, Psychological Review
Panel, 183 P.3d 133, 136 (Nev, 2008} (“when a specific statute is in conflict with a general one,
the specific statute will take precedence.”). The exemption contained in NRS 338.011(1} applics
regardless of whether CBE-552 can be deemed public work within the meaning of NRS 338.010
and regardless of how much “repair” work is performed. CBE-552 is exempt so long as it
satisfies one of the two alternative conditions of NRS 338.011, and that exemption supersedes
the general obligation to pay prevailing wage rates, public work or not. See Carson-Tahoe
Hosp., 122 Nev, at 221 (finding work exémpt and noting that “[a]pplying some of these
provisions while ignoring others would result in the type of lawmaking that must be left to the
Legislature.”™). The Union’s interpretation would completely nullify the exception and is
therefore unacceptable. See Buchwaiter, 234 P.3d at 922,

2, The Union's Interpretation Is Not Supported By Legislative History.

The Union has also argued that NRS 338.011(1)’s legislative history suggests that the
NRS 338.011°s exeniption should have limited application. There are threc reasons this
argument has no merit.

& The Labor Commissioner cannot consider legislative history because
the meaning of NRS 338.011(1) is plain.

First, regardless of what the legislative history suggests, it would contravene Nevada
Supreme Court authority to take it into account. As set forth above, the meaning of NRS
338.011 is readify ascertainable, and therefore the Commissioner cannot consider legislative
history. Courts and administrative agencies are not at liberty to amend or repeal a statute under a
guise of construction. That is the fumction of the legislature, “We are governed by laws, not by

the intentions of legislators.” Corroy v. Aniskoff, 507 U.S. 511, 519 (1993), “The law as it
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passed is the will of the majority of both houses, and the only mode in which that will is spoken
is in the act itself.” Id.

As the U.S. Supreme Court recently explained, when interpreting a statute, a court, or in

this case, the Labor Commissioner,

is not tasked with interpreting [the statute] in a way that it believes
is consistent with the policy outcome intended by [the legislature].
Nor should this Court's approach to statutory construction be
influenced by the supposition that “it is highly uniikely that [the
legislature] intended” a given result. [The legistature’s] intent is
found in the words it has chosen to use. See West Virginia Univ.
Hospitals, Inc. v. Casey, 499 1J.5. 83, 98, 111 8. Ct. 1138, 113 L.
Ed. 2d 68 {1991) (“The best evidence of [the legislature’s] purpose
is the statutory text”). This Court's interpretive function requires it
to identify and give effect to the best reading of the words in the
provision at issue. Even if the proper interpretation of a statute
upholds a “very bad policy,” it “is not within our province to
second-guess” the “wisdom of [the legislature’s}] action” by
picking and choosing our preferred interpretation from among a
range of potentially plausible, but likely inaccurate, interpretations
of a statute. Fidred v. Asherefi, 537 U8, 186, 222, 123 S. Ct. 769,
154 L. Ed. 2d 683 (2003); se¢ also TVA v. Hill, 437 1.8, 153, 194,
98 8. Ct. 2279, 57 L. Ed. 2d 117 (1978) (“Our individual appraisal
of the wisdom or unwisdom of a particular course consciously
selected by the Congress is to be put aside in the process of
interpreting a statule™). “Our task is to apply the text, not to
improve upon it.” Pavelic & LeFlore v. Marvel Entertainment
Group, Div. of Cadence fndustries Corp., 493 11.8. 120, 126, 110
8. Ct. 456, 107 L. Ed. 2d 438 (1989).

Harbison v, Bell, 129 8, Ct, 1481, 1493-1494 (U 8. 2009).

To adopt the Union’s reasoning, the Labor Commissioner would have to rewrite NRS
338.011(1) and impose a totally artificial, administratively created limitation that has no support
in the statute and which is completely inconsistent with the words the Legislature chose to
express its intent. Such action would be contrary to law, especially in a case like this, where the

Legislature could not have chosen clearer language.
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b. Even if the Labor Commissioner considered legislative history, it

supports Bombardier’s position.

Strikingly, the legislative history actually supports Bombardier's position.?

2 NRS

338.011(1) was inserted into Chapter 338 in 1981 due to concern that the prevailing wage laws

were being interpreted too expansively and in a way that might frustrate the local government’s

right to opt-out of competitive bidding requirements when it best served the public interest. The

statements that legislators made in committee show that the purpose of Section 338.011 was to

facilitate local government purchasing decisions and ensure that local government discretion was

not hampered by the financial burdens and competitive bidding requirements imposed by the

prevailing wage laws,

See Exhibit 17. The fact that the legislators discussed monetary

limitations on the exemption, and chose not to adopt them, is incontrovertible proof that the

exemption was intended to be construed broadly.

In fact, the Legistature confirmed that it meant exactly what it said in 2003, That year,

the Legislature enacted a comprehensive amendment of Chapter 338, including NRS 338.01 1.2

22
23

Relevant legislative history from the 1981 legislative session is attached as Exhibit 17,
2003 Assembly Bill 425 contained several amendments to NRS 338,011, The relevant language

is set forth below:

Sec, 3. NRS 338.011 is hereby amended to read as follows:

338.011 The requirements of this chapter do not apply to a contract
{awarded-H-samphinnee-with-chapler332-0r-333-of- NRS-whieh-is:
dbireetlv)

L. Awarded in complionce with chapter 332 or 333 of NRS which is
directly related (o the normal operation of the public body or the normal
maintenance of its property.

2. Awarded 0 meet an emergency which results from a natural or man-
made disaster and which threatens the health, safety or welfare of the
public. I the pubfic body ov its authorized representative defermines
that an emergency exists, a contract or contracts necessary fo confend
with the emergency may be let without complying with the
requirenents of this chapter. If such emergency action was faken by
the authorized representative, the authorized representative shall report
the contract or confracts to the pablic body at the next regularly

scheduled meeting of the public body.
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However, it made no change whatsoever to relevant language of subsection (1). It did not
qualify or limit the exemption in any way. In doing so, it reaffirmed that the purpose of NRS
338.011 was to give local governments’ broad discretion in managing their affairs and contracts
which refate directly to their operations. As our Supreme Court has noted, when the legislature
considers language in a subsequent amendment, it is presumed to be aware of how the language
is being interpreted and applied, and the failure to modify the relevant language is confirmation
that the language accurately expresses the legislature’s intentions. See, e.g, Castillo v. State,
110 Nev. 535, 547 (1994).

<. The Union’s attempt to create new legislative history by offering the
testimony of a former legislator is meritiess,

In pre-hearing briefing, the Union, apparently dissatisfied with the actual legislative
record, alfempted 1o bolster its argument by Entroducing testimony from Jobn E. Jeffiey, a
consultant who is frequently hired by labor unions to assist with legislative matters,?  Mr.
Jeffrey offered a declaration, which he signed in 2011, which purported to recount and describe
the intentions that he and his fellow legislators had thirty years earlier in 1981,

As an evidentiary matter, Mr. Jeffrey’s testimony is inadmissible. Mr. Jeffrey cannot
testify as to the collective intent of a bicameral legislature, and it would be ridiculous to assume
that he could do so. Indeed, it goes without saying that he has no personal knowledge of other

legislator’s individual intentions, and to the extent that he could describe what those unidentified

Available online at: http:/fwww.leg state nv.us/Statutes/72nd/Stats2003 1 9.htm#Stats200319 page2414.
# Among others, Mr, Jeffrey represents the Southern Nevada Building & Construction Trades, of
which IUEC Local 18 is a member. Sze, e.g., Minutes of the State Commiittee on Governmental Affairs,

March 12, 2807, available online at hiip/www leg.statenv.us/74th/Minutes/Senate/GA/Final/476 pdf
and hitpii/sabote.org/alffiliates.asp (SNBACT membership fist). He is not a disinterested witness.
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legislators said thirty years ago, it would be rank hearsay. Tis testimeny and declaration would
therefore be barred from the record by NRS 51,025 (personal knowledge) and 51.035 (hearsay).

As a legal matter, Mr. Jeffrey’s statements have no probative value, Court affer court
has held that the testimony of individual legislators cannot be considered when interpreting a
statute, and their reasoning is particularly applicable in a case like this, where a former legislator
would purport to give testimony about a handful of discrete events which took place more than
thirty years ago.

For example, the Supreme Court of California has routinely prokhibited the use of
declarations like the one the Union offered during prehearing briefing.”® See Ross v. RagingWire
Telecommunications, Inc., 70 Cal. Rptr. 3d 382, 391 (Cal. 2008) (“In construing a statute, we do
not consider the motives or understandings of individual legislators who cast their votes in favor
of it. MNor do we carve an exception to this principle simply because the legisiator whose motives
are proffered actually authored the bill in controversy; no guarantee can issue that those who
supported his proposal shared his view of its compass.”); California Teachers Assn. v. San Diego
Community College Dist., 170 Cal, Rptr. 817, 821-822 (1981) (discussing this issue in detail and
noting that declarations prepared by a single legislator specifically for use in a particular case are
especially unreliable).

Other courts around the country have reached the same conclusion, particularly when, as

here, there is an official legislative history. See, e.g., Wilen Mfg. Co. v. Standard Products Co.,

b Earlier, the Union was able to cite one case, In re Marriage of Bouguet, 16 Cal. 3d 583, 588 {Cal.
1976), for the proposition that a former legislator’s testimony can be probative of legislative infent,
Bouguet did not support consideration of the declaration offered. It was inapposite. Bowguer allowed
consideration of a letter sent shortly afier a bill was passed and which was formally included in the
legislative history, while the declaration in this case was written for the express purpose of gaining an
advantage in a contested case, and it was written almost thirty years after the relevant events took place.
Id. Move importantly, Bouguer 1s not good law. It has been overruled by the California Supreme Court.
See, e.g., Ross, 70 Cal. Rptr, 3d at 391.
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409 F2d 56, S8 (5th Cir. 1969) (*We reject appellant's sugpestion that we consider the
subsequent declarations of legislators made with reference to this case as authority for the
legislature's intent. Once enacted, a statute's construction is a judicial function.””), Mr, Jeffrey’s
individual views, when taken at face value, represent a single individual’s personal recollection.
It does not, as the Union appears to assert, suggest the NRS 338.011 is limited to work of de
minimis value, The best evidence of the legislature’s intent is the language they chose to express
in the statute, not a declaration created almost thirly years later. See Lavin v. Brunner, Case No.
1:10-cv-1986, 2010 U.S. Dist. LEXIS 114210, at *6 {N,D. Ohio Oct. 12, 2010} (*as more than
thirty years have passed between the legislation enacting Ohio's campaign limits and Senator
Meshel's declaration, the court assigns litile or no probative value {o that declaration,”) (reversed
on other grounds Lavin v. Brunner, Case No. 1:10-cv-1986, 2010 U.S. Dist. LEXIS 114225, at
*9 (N.D. Ohio Oct. 27, 2010); Cadiz v. Agricultural Labor Relations Bd., 92 Cal. App.3d 365,
379 (Cal. 1979) (“The declaration of individual legislator's motives and views ‘is the weakest
and most unrchiable kind of indicator as to what the Legislature as a whole intended.”™).

If anything, the Union’s decision to resort to testimony embellishing events which took
place thirty years ago simply underscores the strength of Bombardier’s legal position. The

meaning of NRS 338.011(1) is obvious and CBE-552 is exempt.
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VIL

CONCLUSION

For the reasons set forth above, there is no reason to conduct a hearing in this matter.

The Union’s Complaint is meritless and based on a fundamentally defective interpretation of

Chapter 338, Bombardier is entitled to summary judgment.

Dated this 28th day of March, 2013,

JACKSON LEWIS LLP
i

L.
Gary C. Moss
Paul T. Trimmer
3800 Howard Hughes Parkway,
Ste. 600
Las Vegas, Nevada §9169
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CERTIFICATE OF SERVICE

I hereby certify that.a.copy of Bombardier Transportation (Holdings) USA, Inc.’s Motion

for Summary Judgment was served on the 28th day of March, 2013 via U.S. mail to the

following:

Commissioner Thoran Towler
Office of the Labor Commissioner
555 East Washington Avenue
Suite 4100

Las Vegas, Nevada 89101

Andrew J. Kahn, Esq.

MeCracken, Steinerman & Holsberry
1630 South Commerce Street

Suite A-1

Las Vegas, Nevada 89102

(AN C s o5 bor

Al Empléyee of Jackson. Lewis LLP
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Randall Walker Internaticnal Union of Elevator Constlructors v, Bombardier Transportation
i Q. And that has continued?
2 A. Continuous since that point, yes.
3 0. Okay, thank you. Without spending a long time
4 deing it, could you describe your job duties?
5 A. I'm responsible for the management, operation
G of the Clark County aviation system, which includes
7 McCarran Internaticnal Airport and four other general
8 aviation airports.
2 Q. And what are the other four?
i0 A, Henderson, MNorth Las Vegas, Jean and Overton.
1L Q. And are your duties with respect to those the
12 sam& you have with the McCarran?
13 A. Correct.
14 Q. I'd like for you to assume that it's Friday,
15 3:30, vou're sitting in your office, vour phone rings
16 and somebody says, "We have a complete failure of the
17 tram going to Gate D."™ What happens from that?
i8 A Well, depends on the assessment of how long
19 it's going to take to get the tram back up again. If
20 they anticipate that the, that it might be a short
21 period of time, then we'll wait. 1If the anticipation
22 is it's going to be longer than a short period of time,
23 then we would call ocur staffs and execute our emergency
24 transportation plan for a tram failure for the D Gates.
25 Q. When you said if it's going to be of short
702-476-4500 QASIS REPORTING SERVICES, LLC 00142 page. 6
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Randall Walker Intcrnational Union of Elevator Constructors v. Bombardier Transporiation
1 duration we'll wait, "wait" means what?
2 A. Means just wait and see if the tram comes back
3 up, which means all the passengers who have processed
4 ﬁhrough the checkpoint will queue up in the train
5 station on the Terminal 1 side waiting to go to D.
& Q. Okay. If it's a short wait?
7 A, If it's a short, 1if it's a short walt. We've
8 had very few, but we've had a few situations where
¢ we've had both trains down for a very short pericd of
10 time.
11 Q. Do you try to keep the passengers out of the
12 gate area?
13 A, There's no way to get them to the gate area
14 with the trains not working.
15 . But there will be some already in thexe?
16 A. Yes, and they will be stranded there, nct able
17 to come back to, to come to the main terminal feor
18 baggage ¢laim or transportation or any of the other
19 things they're lcoking for.
20 Q. Let's assume it's goling to be four or five
2% hours.
22 A. Okay.
23 0. Then does your procedur? change?
24 A Well, yes. If we balié&é it's going to be a
25 longer period of time, we have an emergency plan to
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Randall Walker International Union of Elevator Constructors v. Bombardier Transportation
1 implement a busing plan that takes people from the
2 Terminal 1 to the D Gates. We have a contract in
3 place, We have our own buses. We have a limited
4 number of our own buses. We have a contract, on-call
5 contract with a private company.
© It does take a period of time for them to
7 start delivering buses and drivers on-site, and then
3 there is a path of travel where we take the customers
9 to, not the —— a iittle circuitous, so it will be
16 gstaff-intensive to basically develop human arrows teo
11 get people to the right location, get on the bus and
12 then drop them off at the designated spot at the
13 O Gates, which then they go through the same process to
14 get inteo the rotunda of the D Gates. And then the
15 reverse for the people at the D Gates wanting to get
16 back. |
17 Q. Is the B Gate area shut down?
i3 A. No. It would not need to shut down as a
19 result of that. It's just, obviocusly our goal is to
20 get passengers c¢n a plane and off a plane and to where
21 they want to go, so if there's no transportatien from
22 the D Gates to Terminal 1 or vice versa, our purpese
23 for being there kind of breaks down because people
24 don't want to just hang out in the D CGates. They want
25 to get where they want to go.
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International Union of Elevator Constractors v. Bombardier Transportation

1 Q. Okay. Now, you said that you have some of
2 your own buses?
3 A, Yes. We have some of our own buses that we
4 use for interterminal shuttle. Neot a lot, but we have
5 a few buseg ~-
6 Q. Three or four?
7 A, I don't remember, used to be eight. I den't
8 think it's that many anymecre. And there's always some
9 spare buses that are not in service for maintenance and
10 things like that. 8o we would use those as rapidly,
11 assuming we had staff that we could get very quickly.
12 We always have some certified bus drivers on shift,
13 running our interterminal shuttle, se we would split
14 that as much as possible, degrade the interterminal
15 shuttle to get something on this rcoute until we could
16 get additional resources applied.
17 0. Do you know who maintains those, the buses you
18 own'?
19 A. OQur buses, well, we have two sects of buses.
20 We have our rental car shuttle buses, which are
21 different interterminal shuttle, and there are buses,
22 they're owned by us, but they're operated and
23 maintained by a third party, First Tranpsit, and we
24 could draw on those as well., We have 42 buses there.
25 A lot of them usually are in service so we ¢ould also
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ER0145




Randall Walker International Union of Elevalor Constructors v. Bombardier Transportation
i3 draw on those.
2 Our interterminal shuttle buses, they're

3 smaller. 1 believe, we used to have some bigger ones,

4 I don't helieve we have them anymore. The smaller ones
5 are maintained by County Automotive.
6 Q. On the First Transit buses, you have a

7 gontract with them with First Transit. Do they cperate
8 them, drivers, mechanics, everything?
9 A, Correct. We own the buszes, we own the bus
10 maintenance facility in the vard, and we've contracted
11 with them to maintain the bu=ses and to operate the
1z buses and the shuttle system.
13 Q. Do you know, is that contract a prevailing

14 wage contract?

15 Al Ho. It's not. It's not been procured on a
16 prevailing wage, although -- no, it's not a prevalling
17 wage contract.

18 Q. And you leost me on your interterminal buses,

19 is that what you call them?

20 A. Yes, interterminal shuttles.
21 Q. Shuttles. Who maintains those?
22 A. If, if there are buses, they're maintained by

23 County Automotive. We also have a private company that

24 we use as well. I kelieve the company now is, it's
25 changed over time, it's Executive, I believe it's
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Randall Walker International Union of Elevator Constructors v. Bombardicr Transportation
1 Ezxecutive that operates some shuttles for us as well
2 because we have shuttles also currently to the economy
3 lot,
4 . Again those are drivers that they're providing
5 you?
6 A. Mo, in that case their buses and their drivers
7 on -- the shuttle service that is provided by private
8 company for‘part of the interterminal shuttle and for
9 the economy lot is private buses and drivers which were
10 procured through a competitive contract.
i1 Q. The second cone though is not First Transit?
12 A. No. First Transit is the conscolidated rental
i3 car facility bus system, and the second one is the
14 econcmy lot, and then some, part of the interterminal
15 shuttle.
16 Q. Is the contract with the second company a
17 prevailing wage?
18 A. No.
19 Q. Yeu mentioned that in the longexr shut down —-
20 | is there a limit as to when you decide to send out the
21 buses, or do you just play it by ear?
22 A, It's an on-the-moment decision, yes. Whenever
23 we decide to execute the plan.
24 Q. And the emergency plan has a very detailed
25 descyription of how that's done; does it not?
F02-476-4500 OASIS REPORTING SERVICES, LLC 00147 page: 11
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1 A. It's written up, it's available. The people
2 that would be most familiar with the plan are those
3 that have to execute it, sc¢ it would be our terminal
4 operations staff who would have o man all of the areas
5 Lo get people on and coff the buses at both locations
& and our land side operation group which would have to,
7 which is responsible for all the transportaticon
8 contracts and operations at the airport.
9 Q. And for the buses that you have, would they be
10 driven by alrport employees?
11 AL Only te, very, very, very, very few. T mean
12 we have a limited number of our own buses and a limited
i3 number of drivers who are certified CDL drivers.
14 Q. Doceg that mean that yeu wouldn't normally be
i3 able to use all of your buses?
16 A. No. I'm sure we would not have on staff
17 sufficient people at any given time to drive all the
18 buses. We have very few buses. We have few certified

19 drivers.

20 Q. Fewer drivers?
21 A. You need Lo be certified to drive a bus for,
22 and you have %o hawve a CDL driver's cerxtificatlen to be

23 able to drive buses for public convenience, so we have
24 a handful of those pecple.

25 Q. Okay. 5o the buses are going to transport
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Randail Walker International Union of Elevator Constructors v. Bombardier Transportation
1 passengers back and forth teo the D Gates in this case?
2 Al Correct.

3 Q. Now, where would the passengers board the
4 buses to go out to the gate?
5 A You know, I haven't looked at this for a long
& time, bult there's a path of travel that gets them to a
7 level on the ramp side. It's mostly for able-bodied
8 passengers. It involves using stairs, and fox
S handicapped passengers there's an elevator that they
10 would go to and then come to the same locaticon. And
11 then the bus goes to the ramp side and then drops off,
i2 if I remember correctly, over on the, it would be the
13 west end of the rotunda, basically the D Gate Train
14 Station, and there's a set of stailrs there that take
15 people inte the rotunda. Handicapped would have to be
16 taken over a little faxther to one of the elevators to
17 go up.
18 Q. o if I understand, people coming out of
19 security now and are supposed to éo to the D Gate, they
20 are advised in some way, don't go there, go down this
21 way and go to this particular area; is that correct?
22 A Not some way. We have a group of employees
23 who would be there and verbally directing people, and
24 we would put up what we call a human arrow, basically,
25 employees every so often to direct people how to get to
702-476-4500 OASIS REPORTING SERVICES, LLC 00149 rage: 13
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Randali Walker International Union of Elevator Constructors v. Bombardier Transportation
1 where Lhey're supposed to go and get to the bus stop.
2 We have somebody at the bus stop te continue to tell
3 them what's going to happen, and they would geit on the
4 bus and go to the location, and if they were geoing from
5 Terminal 1 to the D Gates, go to the D Gates, get off,
6 and then we'd have another gaggle of employees who
7 would then be directing them how to get into the
8 terminal, and then just the reverse for the people
9 going from the D Gates to Terminal 1.
10 Q. Okay. May be speaking the obvicus, but in a
11 nermal situation 1f the trams are running, the
12 pagsengers do not go down to this gathexing area?
i3 A. No. They go through the checkpoint, the
14 D Gate checkpoint, in this case we're talking aboul the
i5 D Gates, and they go to the D Gate Train Station, get
16 on the train. Ride over. The train drops them off in
17 the reotunda, the D Gates which is at the zerce level and
18 they get off, go up the escalaters to get to the gate
19 area. T
20 Q. And I think veu said on, and when you're using
21 the buses, when they get to the rotunda area, there's
22 another area with stairs leading up to the rotunda?
23 A, Weil, vou mean if they're --
24 Q. Busing.
25 Al If they're busing?
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1 A. The Lerminal is where you would start your
2 journey from your vehicle, whether it's private
3 vehicle, taxicab or bus, whatever it may be. That's

4 where you're going toe start your journey. That's where
5 you have the departure and the arrival curbs. That's

6 what we would consider the terminal.

7 The gates can either be, in airpert vernacular
8 can either be actually part of the terminal such as T3

9 where we have 14 gates that are integral to the

10 terminal, cr they can be satellite facilities, like the
11 D Gates which is the c¢leanest example. You can only

12 get to the D Gates via a train either from T3 or from
13 Ti, and those gates, you have the gate operation there,

14 but that's the only part of the airport experience you
13 have over there is the gates.

16 In Terminal 1 it gets a little more confusing
17 because you can walk to some of them so people don't
18 really think about the fact that A and B Gates are

19 actually satellite facilities themselves as well.

20 Q. Okay. But there are in fact three terminals,
21 are tnere noit?
22 Al No., Well, there are. The cld Terminal 2 is

23 now closed down, it's not operational.

24 Q. All right. So before 3 opened, that was
25 considered a terminal also?
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1 them, so very few people now ride Lhe train te get to
2 their gates. The train issue is mestly now for pesopls
3 arriving to get to baggage claim. Most pecple arriving
4 on C Gates would use the train to get to baggage claim
5 to pick up their bags.
G Q. But can you walk back if you want?
7 A, Youn can. And in an emergency situation, we
8 would have people walk.
9 0. The automatic or automated train system has
ig evolved over time, has it not, in terms of the amount
il of trains and that kind of thing?
iz A. Sure. Yeah. We started with the € Train in
13 1985 and added the D Train in 1%98, and we added ths
14 Terminal 3 Train in 2012.
i5% Q. Now the first tram was at the C Gate?
i6 A Correct.
it Q. Were you involved in that?
g A, I was not employed at the airport at that
19 Lime,
20 Q. Okay. Do you know who built that system?
21 A, Who built the physical infrastructure?
22 Q. Yes.
23 A, No, I don't recall.
24 Q. Dr installed it?
25 A. No, I don't recall.
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1 Q. Have there been any additions at all to the

2 C Tram, more trains or lengthening it or anything like

3 that?
1 A. No. The length has not changed. We
5 refurbished the trains two or three years age, where we
6 refurbished, we got new trains, new cars, and the train
7 controls system were upgraded.
g Q. And who did that work?
9 A Bombardier was contracted to do that work.
10 Q. And again, what did it consist of?
11 A New +trains, new cans.
12 Q. Brand new cars?
13 AL Brand new cars, and upgrading, as I undexstand
14 it upgrading the control systems on the track and the

15 electrical and the sofftware that runs the system.

ile Q. Were the trains operating during that time?

17 A. One train sgt was. [t took one train set ocut

18 at a time. Cars were manufactured, delivered to the

19 site, then one train set was taken out, those cars were

20 replaced, operated, got their ride certificate from the

21 County, and that train was put inteo service, and. then

22 we did the same thing for the second set.

23 0. While the one was down, you dust tried to use

24 the other one to handle all the traffic?

25 A, With the ¢ Gates that was not too difficult,
702-476-4500 OASIS REPORTING SERVICES, LLC O0TS3 page: 45

ER0153




Randall Walker International Union of Elevator Constructors v. Bombardier Transporiation
1 yes, because there's the walking oppertunity.
2 Q. Did the airport provide any employees tc work
3 on that refurbishment?
4 A. You mean physically do work?
5 Q. Yes.
6 A. No.
7 Q. And D was installed when?
B A, D was operational in June of 1898 when we
g opened D Gates for service.
10 Q. And it was built f£rom the ground up?
11 A. Correct.
12 Q. And whe did that?
13 A. The frain system itself was installed by
14 Bombardier. The physical —-— I don't know what vou call
15 it, what's the right term -- the concrete that the
16 train rides on, 1f I remember correctly, that was done
17 by, the contractor was -— it scld out. The two
18 brothers that took over from their father that built
19 all those bridges, what's their name? Do you remember
20 their name? I can't remember the firm's name. T used
21 to. I'm having brain freeze. They're not in business
22 anymore.
23 Q. And they did what?
24 A They built the physical concrete structure
25 that the train rides on.
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1 Q. Okay. But Bombardier installed the guide
2 rails?
3 A, Gulide rails and brought in the trains and Lthe
4 software and all that stuffl.
5 Q. Did they build the train station?
& AL No. The train station -— well, that was
7 originally, and then it was expanded, the original
8 train station for D was built I believe by Sletten
9 Construction.
10 Q. And now we have E Gates?
11 Al Now we have E Gates.
12 0. Now, who constructed E Gate and the tram, the
13 tram?
i4 A. Oh, just the tram part?
15 Q. Not the E Gates.
16 A. It was actually, the tunnel was constructed in
17 two separate contracts. Half the tunnel was
18 constructed as part of the D Gate project, and that
19 contractor was —— I can't remember. Metal Valley
20 maybe? I don't remember. The other half was
21 constructed as part of the Terminal 3 ramp side, and
22 that I believe that was done by McCarthy.
23 Q. And how about the tram system?
24 A, The tram system, the train sets, the gulde
25 rail, all that was done by Bombardier.
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1 Q. I'm going to take a break in a minuts, but I
2 want one area I didan't cover.
3 I take it that you calculate revenues for the

4 airport on a yearly basis?

5 A. We estimate what the revenues will be.
6 Q. COkay., But at the end of the year you
7 calculate them so you knew what --
8 A We count the money. We don't calculate, we
9 count.
106 Q. What are the various sources of revenue for

11 the airpert?

iz A, About 50 percent of our revenue comes from

13 airliné fees and charges, which are landing fegs,

14 puilding rental rates for the space that they occcupy

15 within the building itself, and gate use fees. And

16 then the balance of our revenues come from what we call
17 non-airline sources, which are principally what we call
18 concession revenues which includes fcod, beverage,

19 retail, advertising, slot machines, transpoxtation,

20 such as buses, limos, taxicabs, things like that.

21 Q. Parking lot?
22 A, Parking lot. Yes, parking is part of that
23 revenne source.
24 0. Now, how do you get revenue from the vendors?
2% A. Charge them rent or a concession fee.
702-476-4500 OASIS REPORTING SERVICES, LLC 00156 page: 48

ER0156



Randall Walker International Union of Elevator Constructors v. Bombardicr Transportation
1 Q. Does the fee in any case depend upon the
2 volume of their business?
3 A. Well, the airlines it's based on, not based on

4 volume. For almost everybody else, the preponderance
5 of everybody slse is based on a percentage of their

) gross revenue.

i Q. And that would include the bars and the -
8 A, Correct.
9 Q. ~-- all the areas in the D Gate and the

10 satellite areas and all of that?

11 A. Foed pays 11 percent, beverages is 17, retail
12 is anywhere between 10 and 22.

13 Q. 2And do you analyze each of the satellites? 1In
14 other words, can you tell me, you know, what the

15 revenues were for A and B and C and D?

16 A. We have a report that breaks it down that way,
17 ves.

18 Q. Are yeu familiar with it?

19 A. I look at it every month, but I couldn't start

20 guoting the figures, no.

21 Q. Is there -- ia C always bigger or any way of
22 comparing?

23 A. We usually cowmpare on costs, revenue per

24 in-plane passenger because that tells us how much

25 revenue we're getting on average from each passenger.
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15

i7
18
19 why
20
21 are

23

24

1 That's kind of the way that we look at it in the

2 airport business, and we do look at totals, and then we
3 break it down teo revenue per in-~plane passenger. And

4 30 we look at each area to see how concegsionsg are

o doing, ves, so we, our business division looks at that

& every month.

] BY MR, MOSS:

i0 Q. i'm handing you a document, it's several pages
11 in length. [+ appears to be a document -- it was taken
12 off the Internet, was it not?

13 MR. TRIMMER: It was alttached to one of the

L4 briefs that was filed.

le BY MR. MOSS5:

22 worrying abeout the numbers at the boftom.

25 this. Forget the pictures, but 1 mean there's a list

MR. MOSS: Okay. Let me show you a document.

{Bxhibit 1 marked)

MR. MOSS: All right.

Q. Do you recognize it?

A. Yeah. I've seen it before. I don't remember
it was developed.

Q. Would you look, going to page, and the numbers

little weird too, just go three pages in without

A A/B concourses?

Q. Yes. MNow, there are, there's two parts to

T02-476-4500
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1 of things here, and then there's a map that shows
2 presumptively where the people whose number is on the

3 list are located.

4 A, It*s a directorxy.

5 G. Are all of those things that are listed there

6 in scome way or ancther revenue-producing?

7 A. No, not all of them. You have restrooms

8 there,

9 Q. ¥You don't have to pay?
i0 A, Security checkpoint. Wi-fi is not -- well,
11 ves, we do generate money off the wi-fi. Almost all of
12 them, but there are the exceptions, such as restrooms
13 and security checkpoints.
14 Q. Slots, you got a contract with somebaody,

15 | right?

16 A. Slots do generate lots of money.

17 0. And shoeshine serviceszs, checkpoint non,

18 restaurant non. Yeu don't charge people to recharge?
19 A We don't charge people but it's branded.

20 Verizon pays us for the branding, sc¢ we do get revenue

21 off the recharge zones,

22 Q. Get meoney out of the pay phones?

23 A. Very little, but yes.

24 Q. Then I take it all the things above other

25 sexrvices?
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1 A. Mailbox, there's no money off the mailbox.
2 Q. I'm sorry. Anything above in shopping or food
3 and beverage would be one of theose vendors that you've
4 had, that has, you have agreements with?
5 A. We receive revenue from every one of thoss.
6 Q. Okay. MNow, would you turn to the next page?
7 And thig says C Concourse, and I take it this does the
8 same thing, just depicts C Concourse, correct?
9 A, Correct, and you will notice, since you've
10 heen talking about it a lot, there's the train track or
11 the APM track. That's how you get from Terminal 1 to
12 the gates on the train.
13 Q. Explain for me now, there have been some
14 racent -— not recent, but changes 1in tbe checkpoints
15 for C; is that right?
16 A, Well, a couple of years ago we opened up a new
17 C Gate checkpeint, which 1s depicted on this as the C
18 gsecurity checkpoint. And then you have an arrow that
19 says "Bridge to A and B Concourses.” That was the most
20 recent addition to the checkpoints in this terminal
21 area.
22 Q. So bridge to A and B, you can walk through
23 that area, get to A and B and vice versa?
24 A, Yes.
25 Q. But there's no checkpoint there? You're
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1 already past the checkpoint?
2 A. You've come past the checkpoint, and then you
3 would turn east to go to the C Gates or west to go to
4 the bridge te get to B ates and then the A Gates.
5 0. And maybe 1'm not seeing, okay, € and D
G security checkpoint is right here?
7 A. Correct. That's the, what [ call 0ld €, and
g then the D.
9 Q. But it's still there thcugh?
10 A. It is still) there.
11 Q. D is new?
12 A No. C is new. C secuxrity checkpoint is the
13 newest checkpoint space that we have in Terminal 1.
14 Q. Now you loét me .
15 A, Okay. If you lock at the top of this picture,
16 you've got D Concourse Tram, C/D security checkpoint
17 and C Concourse Tram. There have been no physical
18 addition to that space for a number of years. We added
1¢ out owver the bag claim a number of years agoe to expand
20 that area. The newest checkpoinlt space that we had,
21 you asked for changes in the checkpoint, is the C
22 security checkpoint in Terminal 1, that's our newest
23 checkpoint space. That was added a couple of years
Z4 ago.
25 <. That's not on here though?
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1 A, Yeah, it is, right here it says "C security
2 cheékpoint."
3 MR. KAHN: On the left.
4 THE WITNESS: On the left, that's the newest
5 space. And you see the bridge to A and B Concourses,
< that's a bridge that is pest-security that you can go
7 to the A and B Gates from that checkpeoint or the C
8 Gates post-security.
9 BY MR. MOSS:
10 Q. Okay. Next page iz D Concourse. Same thing,

11 right?

12 A. Yes.

13 Q. This one doesn't depict ~-

14 A. Does not depict the train because it's kind of
15 like bird's eye view shot, and in this location the

16 tram is underground.

17 Q. I got it. Okay. Now, just leocking without
18 any real study, it looks like D has more facilities
19 than C.

20 A. Oh, it's much bigger. There's 44 gates in D
21 and there are 19 gates in C.

22 Q. and it appears there are more food and

23 beverage?

24 A. Obviously. More gates, more facilities.
25 Q. Does that mean that it's -- well, [ don't know
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1 if that's fair oxr not. Is it a higher revenue producer
z2 because of that?

3 A, Produces more revenue psr passenger, yes.

4 0. And then the next page Lsplanade Level 2, is

5 this 3 or is this -~

6 Al This is Terminal 2 -- Terminal 1. This is --
7 if -- this is, if you can see the gray area, it says

8 Ticketing Level 1, so that's Terminal 1 ticketing. You
2 can see where i1t says "A/B checkpoint" up above on the
10 very part of the building that's kind of the center cn

i1 the left-hand side.

12 Q. Oh, I see. This is another bird's eye thing
13 looking down?

14 A. Right.

15 Q. T got it.

16 Al 8o this is pre-security, and you see bag claim
17 over here, to the right, and so baggage claim was

18 lowered, you have that open area where you can look

12 down to baggage claim, and we have what we call the
20 Esplanade which is the arxea that connects these two

z21 which is where the bulk of the food, beverage and

22 retall is in this area, and —-
23 Q. This is upstairs?
24 Al This is upstairs, so you can walk from A/B

25 checkpeint out to the garage, you see the bridge to
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International Union of Elevator Constructors

Qectober 9, 2609

Michael Tanchek [3 vl
Labor Commissioner e
State of Nevada

555 E. Washington Ave., Suite 4100
Las Vegas, NV 89101

' Re: Boinbardier Transportation (Holdings) USA Inc.

' Mr, Tanchek,

Clark County Department of Aviation (“DOA™) awarded Contract CBE - 552
(“Contract”) (attached) to Bombardier Transportation (Holdings) USA Inc.
{(‘Bombardier”) on June 3, 2008 to perform certain work at McCarran
International Airport, Las Vegas, Nevada (“Airport”™). The work is ongoing as of
today.

The DOA did inot request a PWP number prior to awarding this project and
+ prevailing wage reports have not been filed by the contractor; Bombardier,

The Prevailing Wage Determination that would be applied to the Contract would
have been the 2008 Prevailing Wage Rates for Clark County:

During our investigation, we determined that employees hired to perform repair
work under Bombardier’s agreement with the Airport have not been compensated
when performing repair work as required by NRS 338.

[ have made several demands on Bombardier to audit their payroll to determine
who should have been compensated according to Nevada's Prevailing Wage Laws
and to date Bombardier has failed to comply or rectify the issue on theirown.

The DOA along with the Assistant District Attorney, Lee Thompson, as stated
diring a meeting with Keith Sakelbide, Deputy Labor Commissioner, believes
that the Contract was a procuremént contract awarded following NRS 332, and is
not subject to prevailing wages..

In addition, the DOA lhas stated NRS 338,011 exempts the Contract becauseit is
for the “normal maintenance of its property.” We beliéve this argument is a non-

starter based on the language contained in the Contract. The language describes
the “extent of the work® covered by the Contract in Section 2.1.3. Section 2,1.3
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states; “The work under this contraet shall inelude furnishing all labor and material necessary to
accomplish the inspection, cleaning, adjustment, maintenance, lubrication, repair, testing,
replacement of worn parts, replacement of spare equipment, and repair of spare
equipment.” The repair component of the Contract requires the contractor, Bombardier, to
compensate employees performing the repait at the appropriate prevailing wage rates for elevator
construgtors. '

Additionally, DOA has stated that the Contract is not a “Public Work” contract. Mr, Randy
Walker’s written statement 6n this point is as Follows: “Prevailing wages only apply to the
petformance of a "Public Work" Contract. CBE-552 is a mainténance contract foran existing
system and is'not a "Public Work™” We would arpue-that because this Contract has an extensive
repair element, estimated by the employees performing the work to be as high as 80% of the
work, that it i§ a public work project as defined by NRS 338.010(15).

It is our understanding; individuals performing the repair as defined by the Nevada Revised
Siatutes and the Contract are required 1o be compensated accordingly.

The IUEC believes there is sufficient evidence to issue a complaint and is requesting the Labor
Comimissioner do so,

William H. Stanley

IUEC Organizing Director
5340 Campbell Road

Las Vegas, Nevada §9149

il %&;{gf

(702) 645-9250 (0}
(702) 645-8475 ()
(702) 334-0797 (c)
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FANDALL M., WALKES
CHRESTOR

AOSEMARY A, VASSILIADIS
B CIRRLIT S CHRETOR

e POSTAL B 11005

TONAL AIRPORT LA VEEBAS, NEVADA B9111- 1005
PO BN 534

EAK (708 SO7-HESD

ES-PALH WSty Fisnnt a2 manerran. corm

McCARRAN INTERNAT

VIA FACSIMILE AND MAIL

Novemnber 24, 2009

Mr. Michae! Tanchek

Labor Commissioner

State of Nevada

555 E. Washington. Avenue, Suite 4100
Las Vegas, Nevada 89101

Project: ATS Maintenance Contract CBE-552 .
Subject | Bombardier Transpoitation Holdings USA, Inc. — JUEC Alleged incortect
payment of prevailing wages for a public work project

Dear Mr, Tanchek:

Pursuant to Nevada Revised Statutes (NRS) 338.070(1) any public body and its officers
or agents awarding a contract shall: (a) lnvestigate possible violations of the provisiong
of NRS 338.010 to 338.090, inclusive, committed in the course of the execution of the
contract, and determing whether a violation has been committed and .inform the labor
commissioner of any such violations; (b) When making payments to the contractor of’
money becoming due under the confract, withhold and retain all sums forfeited pursuant
to the provisions of NRS 338.010 to 338.090, inclusive or NAC 338.005 to 338.125
inclusive.

Aninvestigation was initiated when the Clark County Department of Aviation received a
copy of the: Complaint filed by William H. Stanley, Organizing Director for the
International Union of Elevator Contractors (“IUEC™) from Deputy Labor Commissionier
Keith Sakelhide. The Complaint submitted by Mr, Stanley identified the contraet listed
above and alleged that the employeeés of Bombardier Transportation Holdings
(Bombardier) were performing work for a public work project and not being paid the
prevailing wage related to a public work project.

The Clark County Departient of Aviation has several significant maintenance contracts
for the care of Airport Facilities that rest under the Department’s Facilities area of
responsibility. Per past practices and our District Attorney’s Office interpretation with
regard to such maintenance contracts, NRS 338.011 exempts contracts directly related to
the normal aperation of the county or the normal maintenance of its property. This law
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Mr. Michael Tanchen

Labor Commissioner

November 24, 2009
‘Page 2

was passed in 1981 after the Labor Commissioner was applying Chapter 338.010%s
inclusion of the word “repair” in the definition of public works 1o require all of the
contracts for services entered into under Chapter 332 which had any “repair” component
fo have to comply with the provisions of Chapter 338. The Attorney General had issued
an opinion that maintenance and repair were synonymous.

NRS 338.011 states the legislature’s intention to recognize that Chapter 332 has its own
requirements and that maintenance contracts entered into under that chapter are not
subject to the public works requirements of Chapter 338 even though they include repair
as one of the services being provided. NRS 332.115(1)(c) specifically refers to contracts
for “additions to and repairs and maintenance,” which further demonstrates legislative
intent for maintenance contracts to be able to include repdirs as part of the scope of work
without making the contract subject to the public works project requirements in NRS
Chapter 338,

The purpose of maintenance is to care for, preserve and keep in proper condition. It is
obvious that maintenance work requires the inclusion of repairs in order to keep things
operating and in proper condition, Windows need replacing. Lights need to be kept
working. Sprinklers need repair. County vehicles need new brakes and the ATS System
needs to be kept in operating condition. This is the case with this maintenance contract.
It should be noted that the rehabilitation work needed for this equipment was handled
under a separate contract, referred to as Contract 2305, ATS Modernization Project, that
was addressed separately from this investigation. With this being said, the individual
points outlined in the IUEC complaint are not valid because prevailing wages do not
apply to a maintenance contract of this nature.

Further research on other maintenance contracts within the Clark County Department of
Aviation and other local government entities has reinforced that this type of contract for
maintenance and repair is not a public work.

It is the opinion of the District Attorney’s office, Clark County Department of Aviation
Purchasing Administration, and myself that this contract is a maintenance and repair
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Mr. Michael Tanchen
Labor Commissioner
November 24, 2009
Page 3

contract governed by NRS Chapter 332 and not a public work project subject to
prevailing wage under NRS Chapter 338,

Sincerel

Bob Kingston
Assistant Director, Facilities

co:  Keith Sakelhide, Deputy Labor Commissioner
William H. Stanley, Director of Organizing, International Union-of Elevator Constructors
Michael Fetsko, President, Bombardier Transportation Holdings USA, Inc.
E. Lee Thomson, Chief Deputy District Attomey, Clark County District Attorney’s Office
Randall Walker, Director, Departiment of Aviation
Rosemary Vassiliadis, Deputy Director, Department of Aviation
Steven Jay, Airport Engineer, Department of Aviation
Edward Munzing, Purchasing Administrator, Department of Aviation
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LASVEQAS Department of Aviation

HRANDALL H. WALKER
DHAECTEN

ROSEMARY A. VASSILIADIS
CERLITY DHRECTEN

i FEQTAL S0 11008

McCARRAN INTERNATIONAL AIRPORT LAS VEGAS, NEVALIA BE111-1005
{70=22) 26311521

FEAX (7002) B 79650y

E-MALD webrmaster2Emooarran.curm

March 30, 2010

Michael Tanchek

Nevada Labor Commissioner

Office of the Labor Commissioner
Department of Business and industry
State of Nevada

555 E. Washington Avenue, Suite 4100
Las Vegas, NV 89101-1069

Project:  ATS Maintenance Contract, Contract #CBE-~552
Subject: Bombardier Transportation Holdings USA, Inc. — Alleged Non- Payment of
Prevailing Wages. Revised Determination

Pursuant to Nevada Revised Statute (NRS) 338.070(1) any public body and its officers or
agents awarding & contract shall: (a) Investigate possible violations of the provisions of
NRS 338.010 fo 338.090, inclusive, committed in the course of the execution of the
contract, and determine whether a violation has been committed and inform the labor
commissioner of any such violations; {(b) When making payments to the contractor of
money becoming due under the contract, withhold and retain all sums forfeited pursuant
to the provisions of NRS 338.010 o 338.090, inclusive.

In as much as this contract was awarded under NRS 332 and not NRS 338, the Clark
County Department of Aviation (CCDOA), as a courtesy (o the Labor Commissioner
conducted an investigation after the CCDOA received a copy of the Complaint filed by
William H. Stanley, Organizing Director for the International Union of Elevator
Constructors (IUEC) from Deputy Labor Commissioner Keith Sakelhide. The Complaint
submitted by Mr. Stanley identified the project listed above and the employees of
Bombardier Transportation Holdings (Bombardier) performing work for an alleged
prevailing wage project and not being paid the prevailing wage, Additionally, all
references cited by Mr. Stanley were legal precedents set outside the state of Nevada and
have no bearing on the Nevada Revised Statutes governing Public Works.

A subsequent investigation ensued beginning with a review of the coniract issued on July
1, 2008 for Maintenance of Automated Transit System Equipment.

Clark County Board of Commissioners
Rory Reld, Chadr + Chip Maxfield, Vice Chadr 00066
Susan Brager » Tom Colling «  Chris Gunchigliani «  Lawrence Weeldy »  Brues Woodbury
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Michael Tanchek, Labor Commissioner
Page 2 of 3 March 30, 2010

" Additionally, interviews were conducted with Bombardier on site managers as well as
most of the Bombardier employces performing the work at McCarran International
Airport.

This contract identifies various stages of maintenance and subsequeént repairs on the
_equipment and vehicle control equipment. Tt is noted that all equipment from the
vehicles themseives to parts, spares and tools belong to McCarran International Airport.

This contract is designed to provide minimum down time of the equlpment thereby
maximizing the safety and avaﬁahlhty of the ATS to the airport customers.

- The contract identifies Extent of the Work: “The w'01k under this contract shall include
- furnishing all labor and materials necessary to accomphsh the inspection, cleaning,
. adjustment, prevcntauve maintenance, lubrication, repair, testing, replacement of worn
- parts and repair of spare equipment for the ATS.” This was verified by both Bombardier
‘managers and employees.

" Varieties of tasks are involved with this maintenance_and‘repair contract, The

) i:m:ventati ve mainténance schedules are followed as time is allotted and many.of the

-repair items are noted durmg these scheduled inspections and maintenance tasks. These

“repairs are attended to based on severity and time constraints, Other items are identified
. during normal operations of the trams when a sitaation occurs that needs immediate
attention to ensure safe and continuous operations of these frams.

. "Tlnoughout the investigation process none of the wark appeared to be modernization,

o upgrades, remodels, etc... All of the work that was identified through interviews and

- ‘observations was mamtcnance of the existing equipment and therefore not subject to the
. prov1s1ons of NRS 338, :

' Pure.ua.nt to Nevada Administratix'fe Code (NAC) 338.110, a person who has been served
© acopy of a determination pursuant fo subsection 1 and who is agg,neved by the
" determination may file a written objection with the labor commissioner within 15 days
~after the date of service of this determination, Such an objection must be accompanied by
" a short statement of the groiinds for the objection. and evidence substantiating the
“objection. Your objection letter and attachments must be received by the Labor
Commissioner within 15 days of receipt of this letter. Mail your objectlon package
' dlrectly to:

Labor Commissionet ) .
Office of the Labor Commissioner. -

555 E. Washington Ave, Ste 4100
“Las Vegas, NV 89101
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Michael Tanchek, Labor Comm;ssmner
Page 3 of 3 : ' March 30,2010

If an objection fo this determination is not received by the due date, the Labor
Commissioner will issue an Order Affirming the Determination.

Sincerely, .

Bob Kingston .
Assistant Director, P‘aciiitiesl ‘
Adttachments: .

ce:

Keith Sakelhldc, Deputy Labor Comm1ssmner
Wiltiam H. Stanley, Director of Organmng, International Umon of Elevator Constructors
- Susan Hobbes; Contracts Manager, Clark County Department of Aviation
E. Lee Thomson, Chief Deputy District Attorney, Clark County District Attorney’s Office
Randall Walker, Director, Department of Aviation ' - o
Rosemary Vassiliadis, Deputy Director, Department of Av1at10n
Steven Jay, Airport Engineer, Department of Aviation
Edward Munzing, Purchasing Administrator, Department of Avxatmn
Mike ’\/Ioran Bechtel Inirastructure Corporaﬂon :
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BEFORE THE NEVADA STATE LABOR COMMISSIONER
CARSON CITY, NEVADA FILED
IN THE MATTER OF; 3 JUN 7oz
- - ) NEWADA
INTERNATIONAL UNION OF ELEVATOR ) LABOR COMMSIRANER - 27
CONSTRUCTORS,; Claimant ) '
s, - ) INTERIMORDER
BOMBARDIER TRANSPORTATION (HOLDINGS) USA, )

respectively. On February 7, 2011, the Clark Coynty Department of Aviatien (the County) filed

INC., Respondent )
)
Clark County Department of Aviation )
Auvtomated Transit Systems Equipment )
DOA Contract CBE-552 )
Pursuant to the Labor Commissioner's Briefing Order of November 16, 2010 in the
above matter, the Parties submitted briefs addressing the issues set out in the Order. The

International Union of Elevator Constructors (the Union) filed its Brief on January 3, 2011
Bombardier Transportation (Heldings) USA; Inc. (Bombardier) filed its Brief on January 10)

2011. The Union and Bombardier filed Reply Briefs on January 21 and Jariuary 26, zo11,

its Response Brief. Finally, the Union filed a Reply to the County’s Response Brief on February
17, 2011.
DISCUSSION
Nevada Revised Statutes 338.015 establishes the authaority of the Labor Commissioner
to enforce the provisions of NRS 338.010 through 338.130, inclusive. Thus, this matter ig
properly before the Labor Commissioner.

Ultimately, the question that needs to be decided in this case is what work, if any, that

was performed under the Clark County Department of Aviation's (the Alrport) Contraet for

52 required the payment of
prevailing wages. CBE-552 contains provisions. that call for a variety of work to be performed|

Generally, this work falls into the categories of maintenance for the wvehicles, guideways;
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stations, power distribution, and automatic train controls, Within each of those categories arg
tasks associated with routine maintenance, scheduled maintenanece, and non-scheduled
maintenance. In addifion, there are provisions for “upgrades and enhancements” and "heavy
maintenance and overhaul.”
In pertinent part, NRS 338.020(1) states that:
Every contract to which a public body of this State is a parly, requiring the
employment of skilled mechanics, skilled workers, semiskilled mechanics,
semiskilled workers or unskilled labor in the performance of public work, must

coptain in express terms the hourly and daily rate of wages to be paid each of the
classes of mechanics and workers.

Clearly this is a contract to which a public body of this State, the County, is a2 party,
Furthermore, the terms of the contract specifically require that Bombardier provide thef
workmen needed to perform the work. If the contract is for a “public work,” then those workers
must be paid prevailing wages unless there is some exemption from that requirement. This
brings us to the first issue in dispute, whether the work reguired by the contract is a publig

work,

Should the complaint filed under DOA Contract 552 he dismissed
becanse the contract does not concern “public worle” for the purposes
of NES 138.0107

NRS 338.010(i5)(a) defines a public work:

15. “Public work” means any project for the new construction, repair or
reconstruction of:

(a) A project financed in whole or in part from public money for:

(1) Public buildings;

{2) Jails and prisons;

{3) Pubiic roads;

{4) Public highways;

{5) Public streets and alleys;

{6} Public utilities;

{(7) Publicly owned water mains and sewers:

(8) Public parks and playgrounds;

{9) Public convention facilities which are financed at least in part with public
money; and

(10) All other publicly owned works and property.
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The contract makes it quite clear that the County is the owner of the Automated Transit
System {ATS). However, even though subsection 10 appears to provide an expansive definition|
of publicly owned works and property, subsections 1 through 9 provide specific examples of the
types of projects cantemplated in the statute. A common characteristic shared by the specific
examples is that they are all fixed works., While the guideways, stations, power distribution
systems and automatic train control systems are commonly considered fixed works, expanding
that definition to include mohile equipment like the ATS cars or fire trucks, police cars, snow
plows and busses goes beyond the scope of the statute.

Nevada prevailing wage rates include provisions for work on mobile equipment such as
heavy machinery mechanics and equipment greasers under the Operating Engineers
classification. However, those classifications pertain to workers who maintain the construction
contractors” equipment in order avoid equipment problems that could interfere with
construction. The ATS cars are distinguishable because they are not used in the construction
process.

Work involving the guideways, stations, and power distribution and automatic train
control systems, as “fixed works,” is fairly construed as being the type of public work
contemplated in the statutes. Work performed on the ATS cars is not.

Should the complaint filed under DOA Contract 552 be dismissed
because work performed under that contract is exempt pursuant to
the provisions of NRS 338.011, as work directly related to the normal
operations or normal maintenance of the airport?

The County argues that prevailing wage issues arising from contracts issued pursuant to
NRS Chapter 332 are beyond the jurisdiction of the Labor Commissioner. The County is {ree to
use whatever legal process it has at its disposal to enter into agreements with contractors 1o
perform work or provide services, including NRS Chapter 332, However, placing the statutd

concerning the exemption squarely within those statutes enforced by the Labor Commissioner
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requires the Labor Commissioner to determine when and under what circumstances the
exemnption will apply, even if that contract is entered into pursuant to NRS Chapter 332. This ig

one of the reasons that NRS 338.013(1) states:

A publie body that undertakes a public work shall request from the Labor
Commissioner, and include in any advertisement or other fype aof
golicitation, an identifying number with a designation of the work. That
number must be included in any bid or other document submitted in response
to the advertisement or other type of solicitation. (emphasis added)

It is irrelevant what kind of procurement process the public body uses to enter into 4
contract to undertake a public work.

The general rule under NRS 338.020 is that prevailing wages must be paid on every
contract entered into by a public body that requires waorkers to under take new construction,
repair or reconstruction on a public work. There are no excepiions embedded within thaf
statutory provision. However, the Legislature determined that not all projects that might
otherwise qualify as public works should be subject to prevailing wages and established some
exceptions. The exemption that pertains to NRS Chaptler 332 is found at NRS 338,014, which
states:

The requirements of this chapter do not apply to a contract:

1. Awarded in compliance with chapler 332 or 333 of NRS which is directly
related to the normal operation of the public body or the normal
maintenance of its property. (emphasis added)

One of the points raised by the parties concerns whether there is a distinction between
“normal operation” and “normal maintenance.” There is, but it is not of any particulay
significance in this matter even though they are addressed separately in the statute. The normal
operation of the McCarran Airport is a complex operation. It involves a vast array of tasks, the
majority of which have no relationship to the requirement to pay prevailing wages. There ard

many aspects of the day-to-day business of the airport that do not involve maintenance.
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To say that any contract that is somehow related to the normal operation of a public
faeility fully exempis the owner from requiring the payment of prevailing wages creates an
exemption that consumes the general rule. By way of example, safe and serviceable runways aré
necessary for the normal operation of an airport. Coneluding that that building a new runway
or undertaking major structural repairs on existing runways would be exempt from prevailing
wages as being related to the “normal operation” of the airport would undermine and frustrate
the intent of the prevailing wage statuies. It would not be a reasonable conclusion. Such is the
case with the ATS.

Nermal maintenance can reasonably be expected to be included as part of the facility'y
normal operations, but are more narrowly focused and is best viewed as a subset of the normal
operations of the airport, A maintenance contract is more likely to trigger a prevailing wage
when some of the work involved in maintaining the facility can be characterized as new
construction, repair or reconstruction of the airport’s infrastructure.

Some parties appear to believe that applying prevailing wage requirements to what ig
ostensibly denominated as a “maintenance” contract is an all or nothing proposition; either it ig
all subject to prevailing wages or none of it is. Such is not the case for at least two reasons,

First of all, there is a wide range of activities that are undertaken in the course of
maintepance. The contract, for example, mentions such things as the “periodic washing of the
guideway,” the lubrication, adjustment, and cleaning of control equipment, and “station door
adjustments.” None of those items would be subject to prevailing wages beeause they are not
new construction, reconstruction or repair. On the other hand, something like “running surface
repair-excluding local patch work” could require extensive and expensive repairs.

A second reason is that, maintenanee contracts, by their nature, have a degree of

uncertainty when it comes fo rvepairs. For example, duting the term of the maintenance
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contract it could turn out that nothing needed to be repaired or reconstructed. In that case,
there wouldn’t be an issue because no work that was subject to prevailing wage was undertaken.

In interpreting the statute, the Labor Commissioner’s Office takes the position that therg
is & third way. Some work that is performed under a maintenance contract is subject to
prevailing wage and some is not. It depends on the circumstances. It would not be unusual for
a problem requiring repairs to be discovered in the course of normal maintenance. In those
cases, it is the long-established practice of the Labor Commissioner to analyze the repair that ig
being made. In many cases where a maintenance agreement or contract is involved, the repairs
tend to be minor in that the total cost of making the repair is less than $100,000. (See NRS|
338.080)

It is clear from the statutes that the Legislature intended to give public bodies somd
flexibility and relief from the paying prevailing wages on routine maintenance. At the same
time, the Legislature clearly intended that repairs costing more than $100,000 would be subject]
o the payment of prevailing wages.

Should the complaint filed under DOA Contract 552 be dismissed
because Bombardier Transportation (Holdings) USA, Inc. isa

railroad company within the meaning of NRS 338.080, and therefore

exempt from NRS Chapter 338’s prevailing wage requirements?

Bombardier and the County also argue that the work is exempt under the railroad
company exemption found at NRS 338.080(1). This exemption permits railroad companies to
perform work on publicly owned property using their own crews and building to their own
standards without triggering the prevailing wage requirements. This is related to activities such|
as upgrading rail crossings.

By way of disclosure, the Labor Commissioner has ridden the ATS serving Terminals
and D on numerous oceasions, Furthermore, he spent five years as the Assistant Staff Counsel

at the Nevada Public Service Commission with the primary responsibility for regulating
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railroads pursuant to NRS Chapter 7os5. In addition, he spent a vear and half on the legal staff
of Washington Corporations, the predecessor to the URS (aka Washington Group International)
referred to in the Union’s Reply Brief and owner of Montana Rail Link. The Labor
Commissioner is well aware of what a railroad is and the ATS is not one. The exemption fon
railroad companies is not applicable in this case.
‘While the ATS does share some of the characteristics of a “monorail,” the definition of al
monorail in NRS 705.650(2) specifically states that the definition “[D]oes not include a system
to transport passengers between two end points with no intermediate stops.” Thus, the
monorail exemption in NRS 705.600{1) would not apply to the ATS, which have no
intermediate stops.
Can the Labor Commissioner consider the Union’s contention that the employees
are entitled to be compensated at the elevator constructor rate, or is he barred

from doing so in the context of this contested case because it would require a
substantial modification of the application of that wage classification?

Prevailing wages are paid based on the type of work that is being performed on the
project. If the work is properly construed as falling into the elevator constructor classification,
then that is the rate that should be paid. On the other hand, if the work being performed
properly falls into another classification, then that is the rate to be paid.

This can be iltustrated hypothetically. During the course of a routine inspection, it is
discovered that a concrete pillar supporting the guideway is defective and needs he replaced,
The construction of the pillar may require the use of carpenters to build the forms, iron workers
to tie the rebar, cement masons to handle to concrete work, and laborers to provide assistance
where necessary. In that case, the prevailing wage rates te be paid would be based on those|

classifications since those are the classifications that routinely used perform those tasks.
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“public works” such as the vehicles, In some cases, the cost of the repair to the “public works’

| investigation and assess the work performed under DOA Contract CBE-552 in a manner

CONCLUSION
The Airport and Bombardier have entered into a contract for maintaining the ATS at the
MeCarran Airport in Las Vegas; Nevada. Some provisions in the contraet include the repair of

“public works” such as the guideway, while other provisions include repair of items that are nof

may be anticipated to exceed $100,000. As that work is performed, the rates that need to be
paid would be those that are associated with the specific type of work that is being undertaken.

THEREFORE, it is Ordered that the Clark County Department of Aviation reopen their

congistent with the-findings set forth in this Order and upon concluding that investigation, the
Clark County Department of Aviation shall issue a revised Determination,

DATED THIS 1" DAY OF JUNE 2011.

oL M e e el
MICHAEL TANCHEK
Laber Commissioner
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CERTIFICATE QF MAILING
I HEREBRY CERTIFY that on this date, I deposited into the U.S. Mail, postage prepaid

thereon, a copy of the foregoing QRDER to the persons listed below at their tast known,

addresses:

Eldon Lee Thomson, Esquire

Clark County District Attorney’s Office
500 8. Grand central Pkwy., Ste. 5075
Las Vegas, NV 89100

Bob Kingston, Assistant Director, Facilities
Department of Aviation

P.O. Box 11005

Las Vegas, NV 89111-1005

Andrew J. Kahn, Esquire
McCracken, Stemerman & Holsberry
1630 S. Commerce, Suite A-1

Las Vegas, NV 8g102

William H. Stanley

IUEC Organizing Director
534¢ Campbell Road

Las Vegas, NV 89149

Gary C. Moss, Esquire

Jackson Lewis LLP

53060 Howard Hughes Parkway, Suite 450
Las Vegas, NV 89169

Bombardier Transportation (Holdings) USA, Inc.
1501 Lebanon Church Road
Pittsburgh, PA 15236

DATED this day of June, zo11

i 3 - PITE

By 3 b e

y if P AP G (

A se 2al ./.'w’/,.- S (p (“ o

An Employee of the Nevada State Labor Commissioner
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McClf 'CKEN, STEMERMAN & HC BERRY

ALEOrTdys at Law

August 18, 2011

RECEIVED

tes Vogan ViA FAX AND OVERNIGHT MaIL _
TRIDS, Cummdrin Sraed, Bafte A1 (775} 687_6409; {702} 486-2660 lﬁigg 1 3 2!}”
i e SR abor Conirmissioner Lagg HEVADA

675 Fairview Drive Suite 226 R COMMISSIONER- 01
Carson City, NV 89701
Keith Sakelhide, Deputy Labor Commissioner }% ;A?ﬁ i
Office of the Labor Commissioner N - &iﬁg%é‘gg}
355 E. Washington Ave. Svite 4100 s«ag 23 5.
Las Vegas, NV $9101 . 0y

RE:  Appeal by JUEC of Clark County DOA De{emman%g?gﬁ%w T
Bombardier ATS Contract CBE 553

Pad , Mory (G4 0
SwaitGasndSmn A Dear Office of the Commissioner:

 Complainant IUEC hereby appeidls the above determination dated July 25,
2011 but riot received until 8/5/11. The County concluded that repairs under this
confract are under $100,000 and bence exempt undeér NRS 338.080(3)," bizt the

Sus Fracciscs County committed several major errors in its caloulations:

(1) The legal fest for the exemption is based oty the total multi-year contrzet
period, not based on how much repair work was done to date; but the County
only lockad at the latter. The County should have projested its repair costs for
the entire duration of the contract which runs at least until Juby 2013, more
Hkely 2018, Planned right now for the immediate fiture is replacement of 80
deor motors in the stations which will significantly increase the i6tal cost of
repairs under the contract. Moreover, the amount of repair work will grow by
one-third along with the overali work once the Terminal 3 ATS comes ouline
SO0,

Divwds; Sovenlt & Biwe, LT
HG5-Macket e, St 400

{2) The County énly countted hourly wage costs, neglecting all the bencfit costs
{approximately 47%) and alf of Bombardier’s overhead costs {such as parts,
supervision and profit margin, totating at least 40%5 on top of total labor

costsy The law requires the County and Labor Comunissioner consider total
costs in determining the contract value, not merely hourly wage costs,

! This exempts “Any cortract for 2 public work whose cost is Tess than $100,000. A
ugit of the project must not be separated fom the total project, even if that unit is to
be completed at a later time, in order to lower the cost of the project below
$100,000.7

i £
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McCF ACKEN, STEMERMARN & HC' SBERRY

Labet Comunussioner

Keith Sakelhide, Deputy Labor Commissioner
Page 2

August 18, 2011

{3) The County claims the repair work done by Truesdel and Morse Electric
does not count, but this work was artanged for and supervised by Bombardier
rather than directly by the County, and is more properly considered part of the
same project under the “non-separation” clanse in NRS 338.080(3).

(4) The County failed to count the hours spent by Bombardier employees in
assisting with the Truesde! and Morse repair work by escorting them, handling
lockout/tagout, instructing them on system details, checking their work, and
sometimes giving more haids-on assistance.

(5) The County failed to count other repairs done by Bombardier employees
because it used an incomplete log. Other more complete logs are available,
Exhibit I hereto is a sample of such logs, which include repairs done by Morse
with aid from Bombardier employces in 2011 improperly omitted from the
County determrination.

Corrected caleulations of total repair costs are shown in Exhibit A, and are at lgast
five times higher than the $100,000 threshold.

This appeal {s supported by the enclosed declarations of William Starley
and Bombardier employees.

Finally, the County determination should include backpay for repairs on the
ATS3 vehicles themselves for the reasons set forth in our prier petition for
reconsideration.

We request a hearing on these issues pursuant to the Baldonade decision
and other law.

Respectfully,

A fo Py

“Andrew J, Kahn
Attorney for IUEC

cer Paul Trimmes/Gary Moss, Counsel for Bombardier
E. Lee Thomson, District Attomey’s oilice
Robert Kingsion, Clark County Dept. of Aviation
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DECLARATION OF WILLIAM STANLEY IN SUPPORT OF [UEC APPEAL
I, William Stanley, declare:

. Yam an }UEC representative who has worked closely with the Bombardier employees as
their represemtative for over one year, Bombardier and emaployees supplied me data on its
fabar costs which included the fact that benefits for 2010 cost $12.53, including health,
retirement, vacation, workers comp, FICA, and Medicare benefits, which was 47% of the
hourly wage rate. In making a presentation to the County Commissioners several months
ago I testified that Bombardier’s overhead was 42 percent which I calculated by
comparing the labor costs to the total contract amount. None of these actual costs to the
County were included by the County DOA in its recent determination.

. T calcuiated the true cost of repairs in Exhibit A which accurately reflects those costs
imder normal cost estimating principles. I am familiar with such principles from my work
in management for Otis Elevator and as an [UEC negotiator for more than 10 years. To
determine the hourly cost of Contract CBE-552 [ took the total number of employees,
multiplied by 2080 hours (because the workers wark fulltime), and divided that into the
total contract price for each year minus supplies and cleaning expenses. 1 then for sake of
simplicity averaged those figures over the five years. A true and comrect copy of my
calculations of hourly cost is attached hereto as Exhibit B. This significantly
underestimates the true hourly cest because under the CBE-552 contract, Bombardier
gets 5% more each year from the County and has a broader scope of work in the later
years of this contrzct {such as T3, which CBE 552 reflects as increasing the work and
cost by one-third).

. Bombardier’s current and recent past technicians have told e (and said they will testify
wacder oath to and | believe) the other facts contained in Exhibit A; for example, that they
have been told by Bombardier that they must replace approximately 80 door motors in
the stations in the next several months; that these parts cost the amounts shown and take
the kabor time shown; that the scope of work and other arrangements for repairs by
Truesdel and Morse were arranged by Bombardier not ihe County, and that Bombardier
techs have spent an average of 8 hours per visit with the repairmen sent by Trusdal
because they must escort them on premises, handle the lockoutAtagout process for these
repairs, provide information about the system to those workers, and check the repairs at
the end. They assisted me in preparing the list of repair tasks in Exhibit A by analyzing
three separate logs compiled by Bombardier techs. The three logs were the “Pass-down
Log”, the “Parts Repair Log”, and the “Wayside Log” cited by the County. By analyzing
the three separate logs, a more complete assessment of the actual repairs was compiled.
Antached hereto as Exhibit C are true and correct copies of relevant portions of the Pass-
down Log showing work done by Bombardier techs assisting the repair wotk of Morse.
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Autached hereto as Exhibit D is a true and correct copy of a portion of the website of a

third party parts suppliet that sells parts used by Bombardier which I used to determine
the cost of certain parts.

§ declare under penalty of perjury of the laws of Nevada that the foregoing factual
statements are true and correct. Executed this 17" day of August, 2011.

1lliam Stanley
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DECLARATION OF BOMBARDIER EMPLOYEES RE REPAIRS OF STATIONS AND
GUIDEWAYS AT MCCARRAN AIRPORT

The undersigned hereby declares:

1. Thave been a rechnician employed by Bombardier at McCagran Airport and have
reviewed the County’s determination as to the arnount and costs of repair work we did,
and it substantially undercounts the amount of time that we techs spent on repair of the
guideways and stations. The correct amounts of time and costs are shown in the
spreadsheet prepared by Bill Stanley. For example, therc were many more autolocks
replaced than is shown by the County’s report, as the County report used the wayside
loghook but Bombardier employees were not tasked with recording every tast repair in
such boack, but instead were required to and did log in bad astolocks when they came
back into the shop, so the shop logbook is more comprehensive and more accurate, and
iz used in Mr. Stanley’s spreadshest. In addition, the total 1ime taken for such repair was
around 2.5 hours average per autolock not the one hour shown by the County, because
one could not do this repair without taking the vehicle off line and performing the
necessary safety procedures and then undoing these proc‘cdures after the autolock had
been replaced, and then the autolock had to be refurbished in the shop by, [or example,
replacing vatious parts in if.

2. We employees received various benefits and Bombardier had costs for equipment.
supplics, supervision and other overhead, but those are missing from the County’s
determination. Several of us ordered parts as part of our work, and we reported to Mr

Stanley the true costs for parts that their sellers charged.
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3. We Bombardier techs assisted with the repairs done by Truesdell and Morse Electric by
helping arrange those, escorting their workers, explaining parts of the system to them,
doing lockout/tagout in connection with thetr work, checking their work and restarting
the system. I addition, we spent additional hours on the Morse project directly assisting
it with its work due to the wgency of such work (restoring power to the guideway which
was shul down due to this problem).

4. There has also been other work not counted in Mr. Stanley’s spreadsheet that one could
consider “repair’™ of the system outside the trains themselves such as numerous

shutdowns to reboot and update the system software which are not shown there.

1 declare under penalty of perjury of the laws of the State of Navada that the foregoing is true

and correct,
' - Ml 1) Moo 40%‘,./ 7 201({
NATURE PRINT NAME AND DATE
UM Pahewd peClingh FT1
SIGNATURE slatraet Hoboos)
/%M %/WV( U{cl@ !c. . F 6""7“ S g (71!
SIGNATURE PRINT NAME AND DATE

Kennett, 0. Defieve &-17-11

PRINT NAME AND DATE
Y Yone
PRINT NAME AND DATE
Q‘:"L‘F" ' e Congt Py st B/ Doy
SIGNATURE PRINT NAME AND DATE
2
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SIGNATU PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE
SIGNATURE PRINT NAME AND DATE

Lo
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St 15

TECHS ON DUTY: MDM, N8, MM (M1)

HANDBACK STATUS: NONE
1} DAILIES COMPLETE. €8 #1 END RIDES HIGH. €5 TIRE 5 TO WEAR BAR. (CREW)

2YREC'D 2 SPRAY BOTTLES AND 2 CONTAINERS OF GOO GONE, 12 BOTTLES OFf BRAKE

KLEEN, AND 500 RED AND GREEN TAGS. {MDM)

3) REC'D 4 PINION SEALS AND 20 HIGH PRESS HEAD FELTS FROM BOMBARDIER. (MDM)

4} TDAS AT 5 SAT. B1 1/2 HAD NO C/L. KEYED OFF AND POSTED SIGN. {CREW)

08-10-11 SHIFT STATUS & ACTION ITEMS PageB02

DATE  DUTIES ENTERED BY
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15T V K MCCLAIN

TECHS ON DUTY: KD{M1), MM, MDM, NB, TS, VM

HANDBACK STATUS: NONE

1) RECEIVED IN FROM GRAINGER & BAGS OF PK20 TUBE HEAT SHRINK. (TA)
2) ATTENDED TOOL BOX MEETING. (CREW)

3) TRASH RUN. [KD,TS)

4) COMPANY TRUCK HAD TPMS INDICATION ON DASH. AIRED ALL TIRES FROM 28PSI TO

35PS). (KD, T3)

6} DID 7 DAY PM ON SOUTH TRAIN: NOTHING NEW TO REPORT, (MDM, MM, NB)

7} LOOKED AT C8 MOTORBOX, USING A MULTIMETER, NOTED LH BS AUX CONTACTS
WOULD DCCASIONALLY JUMP WHEN SIMULATING WHACKING THE MOTORBOX. REMAINING
AUX CONTACTS WOULD STAY STEADY. CHANGED AUX CONTACT ARM ONLY. {(KD,TS,TA)

8) COMPLETED REBUILDING AND TESTING A DOGR QPERATOR. CHANGED GUT MOTOR FOR
BINDING ON PINION GEAR. (TS)

g) NOTED AR LEAKING FROM MAINTENANCE SHOP REGULATOR BOWL. REPLACED BOWL
AND Q-RING TO CORRECT. (15}

10} SATISFACTORILY FESTED {2} FSE VALVES. (VM)

11} DAILIES COMPLETED: LOW BATT ALARN ON D-GENERATOR PLC, (CREW)  FGxccs<

12) TESTED 3 PRESSURE WAVE SWITCHES THAT HAD BEEN REMOVED 2 FAILED AND HAD
BURNT CONTACT ARMS AND 1 NFF., (KD}

13 @ 1713 NOTIFIED BY CC OF TRAIN DELAYED AT W/S. DR CMDS WOULD NQT WORK. FOUND B2 DRS
7/8 MALF AND OPEN. CLOSED AND TRAIN LEFT ATO @ 1715, ALARM WAS FOR STATION DR C/L SEAL
BROKEN. (KD, MM, NB, T5)

14) @1520, CCREPORTED A C-GATE DOOR ALARM AND HELD TRAMS iN STATION.  CLEARED AT
1930 (CREW]

15} TOOK PLASTIC TO MIA RECYCLE STATION. (KD, TS}

00028

ER0028




DUTY TECHS: MDM {M1), NB, MM

HANDBACK STATUS: NONE

1) DAJLIES COMPLETE, [CREW)

2} AT 906 NORTH STOPPED ON THE GUIDEWAY DUE TO LOSS OF C&E AT THE SAT. RODE
THE SOUTH DOWHN AND FOUND B1 5/6 W/ NO C&I, SHOOK DOOR AND 15SUED REMOTE
RESET. TRAIN MADE IT ALL THE WAY TO THE STATION AND STOPPED SHORT BECAUSE
B1 5/6 LOST C&L AGAIN. BERTHED TRAIN MANUALLY. TRAIN BACK IN OPERATION AT
9:15. KEYED OFF DOOR AND POSTED SIGN (AUTOLOCK NEEDS REPLACEMENT). (NB)

3} WHILE RECOVERING NORTH, SOUTH GOT STUCK AT SAT WITH NOQ C&L. FOUND B11/2

AUTOLOCK TO BE THE PROBLEM, KEVED OFF DQOR AND POSTED SIGN. (N8}

5} TOOK NORTH DOWN FOR EARLY MAINT TIME. {CREW)

§) TOAS AT NORTH SAT @ 1417. DOOR COMMANDS AND IT LEFT AT 1421, DELAY

CAUSED BY PAX. (CREW)}
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3RD AN URBINA

=

DUTY TECHS: RDK{M-1),DE,PT,MBLCR RV, AL

HANDBACK STATUS: NONE

1} 5/M B2 1/2 PERFORMED FIS, ADJUSTED PARAMETERS, AND CYCLE TESTED W/O ANY
FAULTS. REMOVED SIGN AND RETURNED TR SET TO SERVICE. (AU,CR}

2) E/M 81 3/4 REPLACED AUTO LOCK, HAD TQ PLACE SHIM BEHIND AUTOLOCK, AND
CYCLE TESTED W/O ANY [SSUES. RETURNED DR SET TO SERVICE. REPLACEMENT LOGGED
IN MAINTENANCE BOOK. {M1,RV)

3} LOOKED AT C-1 LEAF 7 FOR CONSTANT SAFETY EDGE. COULDN'T FIND ANYTHING
WRONG WITH THE DOQR. RAILS 100KED CLEAN AND ROLLERS WERE iN GOOGD SHAPE.
TESTED WITH A METER AND IT PASSED. RAN DOOR WITH NO PROBLEMS, PUT BACK IN

DATE  DUTIES ENTERED BY

SERVICE. (RV M1}

PEEE
4) AT 00:29 HAD SOUTH TRAIN DELAYED AT MAIN. FQUND BERTH-1 3/4 MALFUNCTION
£ED LT, KEYED QFF TO CLEAR TRAIN AT 00:30. TURNED ON AND WATCHED DOORS
SLAM INTO ENDSTOPS AND MALF AGAIN. CHOSE TO TURN OFF. A FEW HOURS LATER WE
LYCLED 12QVAC AND DQOR SEEMS TQ HAVE RETURNED TO NORMAL GPERATION. (RICAU}
5} COMPLETED PM-301 ON THE NORTH. (PT,RK,RV,.M¥)
5} COMPLETED PM-301 ON THE EAST. (CR,RV,RK}
7) COMPLETED PM-507 (BATTERY CONDUCTANCE) ON NORTH TRAIN. REPLACED LEFT
HAND BATTERY ON CAR-S FOR POOR READINGS. (DE,AU}

8} REBOOTED C AND D STRATUS SERVERS. ALSQO RESTARED SCIC/RCIC CABINET
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COMPUTERS. (MJ,RV,RK)
fo>
3) DAILIES COMPLETED ON THE SYSTEM. {RK,PT,DE)
15T M W MCGHEE

TECHS ON DUTY: MDM, NB, MM (M1)
HAN;JEACK STATUS: NONE
1) AROUND 9:30 M300 OPENED AT THE NORTH MAIN. HELD TRAIN AT MAIN W/ AN OFEN
DOOR @ 9:37, CLOSED BREAKER IN LOCAL, [SSUED CLOSE DOOR, TDAS 9:44.
(MWM,RDK,DE, TA)
2} CC CALLED W/TDAS E SAT AT 1354. RESPONDED TO FIND B1 DOOR 3/4 STUCK
OPEN WITHOUT MALF. KEYED OFF AND POSTED SIGN. CLEARED AT 1400, (MDM)
3} AVAILABILITY FOR THE WEEK ENDING 7/3/11 15 0.9955. {TA)

AVAILABILITY FOR THE MONTH OF JUNE IS 0.9966
4) REBUIALT 2 COLLECTOR TREES. (MDM}

has e by

5) TURNED OFF DOOR SET 3/4 B 1 E/M FOR CONSTANT OBSTRUCTION {MM)

) NO DEP £/M X 2 LESS THAN 3 MINUTES {SEE ITEM 5} (M)

7) DAILIES COMPLETE. {CREW)

8) CC CALLED WITH A TDAS N SAT @1924. 1SSUED MANY DOOR COMMANDS TO NQ
AVAIL. RODE SCUTH DOWN TO FIND C7 DOOR 5 WITH A CONSTANT EDGE CONTACT.

KEYED OFF DOGR AND THE TRAM LEFT AT 1931. POSTED A SIGN. (MDM, NB}

DUTY TECHS: MELAU,PT,DE

HANDBACK STATUS: NONE
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2) LOOKED AT E/S B3 3/4 FOR MALF ON OPEN. RESET 120V, PERFORMED FiS,

ADJUSTED PARAMETERS, CYCLED TESTED WITH NO ISSUES. DOOR BACK IN SERVICE.
{MEALY) >25F855>
3) LOCKED AT E/M B1 3/4 FOR CONSTANT OBSTRUCTION. RESET 120V, PEFORMED FIS,
ADJUSTED PARAMETERS, CYCLED TESTED WITH NO ISSUES. DOOR BACK IN
SERVICE.{MJ,AU)
4) REPLACED EDGE CONTACT ROLLER ON CAR-7 LEAF-5. TESTED GOOD, RETURNED DOOR
TO SERVICE. (PT}
5) DAILIES COMPLETED ON SYSTEM. {CREW)
6}

07-08-11 187 M D MCCULLOUGH
DUTY TECHS: NB (M1}, MM, MDM

HANDBACK STATUS: NONE
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1 BEFORE THE NEVADA STATE LABOR. CGMMI$$!ON$’§!:§§

2 CARSON CITY, NEVADA o
MAY 5 7 2002
3 . '
IN THE MATTER OF: H HEVSEA,
, o ) LABORTOVEHESIONGR - 00
4 1| INTERNATIONAL UNION OF ELEVATOR CONSTRUCTORS; )
Claimant, )
5 )
vs, ) NOTICE OF PRE-HEARING
6 ) CONFERENCE
BOMBARDIER TRANSPORTATION (HOLEINGS). USA, INC, )
T || Respondent. )
, )
8 | Clark County Department of Aviation Automated Transit )
Systems Equipment — DOA Contract CBE-552 }
g )
19 _ In response to a complaint filed by the International Union of Elevator Constructors {*IUEC?), the|

11 || Clark County Department of Aviation (“DOA"} conducted an investigation and issued a Determination
12 _ dated November 24, 2008 (‘Original Defermination”} concerning cerfain work performed at an alleged
13 || prevailing wage project at the MoCarran International Alrport, Las Vegas, Nevada under the DOA's
14 [l Cantract for Maintenance of Automated Transit Sysiem Equipment {Confract CBE-552) for which the

15 || workefs were not paid the prevailing wags. On approximately December 17, 2009, the JUEC objected to

16 ||the Orginal Determination. Subsequently, the QOffice of the Labior Commissioner directed the DOA to
17 || review the IUEC's objections to the Original Determination and t respond accordingly.
18 Thereafter, the {30A issued a Dstermination dated March 30, 2010 {*Second Datermisiation”); thel
19 |lLabor Commissionar issued an Interim Order on June 7, 2011; and the DOA issued a Determination
20" || dated July 25, 2011 ("Third Determination®} to which the JUEC objected on approximately: August 18|
21 12011
22 NOW, THEREFORE, NOTICE IS HEREBY GIVEN, pursuant. fo Nevada Administrative Code
23 |1607.300, that the parties in this matter shall appear before the Labor Commissioner at & pre-hearing
24 |l conference commencing at 1:30 p.m. on June 26, 2012, at the Office of the Labor Commissioner, 556 E,

25 || Washington Avenue, Suite 4100, Las Vegas, NV 89101 concerning a discovery and heafing schedule to
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10
11
1%
13
14
15
16
17
18
19
20
21
22
23
24

25

be set by the Labor Commissioner on the: IUEC's ebjections o the Third Determination and to discuss|

evidentiary and/or procedural issues relating to this matter.

Dated this | # day of May, 2012,

o

THORAN TOWLER
Labor Comrnissioner
State of Nevada
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11
17
13
14
15
16

L7

18 |

19

20

21

22

23

24

25

'.An'dmw J. Kahn, Esqg.

CERTIFICATE OF MAILING

| HEREBY CERTIFY that oo this date, | deposited info the U.S, Mail, postage prepaid thereon, g

copy of the foregoing Notice of Pre-Hearing Conference to the persons listed below at their last known
addrasses:

Eidon Lea Thomson, Esq.

Clark County District Altorney's Office
500 8. Grand Central Pkwy.

Suite 5075

Las Vegas, NV 88106

Bob Kingsten, Assistant Director, Facilities’
Department of Aviation

P.O. Box 11005

Las Vegas, NV 89111-1008

McCracken, Stemerman & Holsberry
1830 8. Commerce Street

Sulta A-1 _

Las Vegas, NV 89102

William H. Stanley Mosg

IUEC Organizing Director Tac

5340 Campbell Road ACRSIN e s, LLP
Las Vegas, NV 89148 3500 Howanp Fﬂ;@ﬁﬁ‘s

Gary C. Mass, Esq. Y s 9T L oo

Jackson Lewis, LLP LV, MV gy~ 5’-‘:%5"
3960 Howard Hughes. Parkway

Suite 450

Las Vegas, NV 89169

Bombardier Transportation (Holdings) USA, |

1501 Lebanon Church Road

Piitsburgh, PA 152356
’\

Dated this _{ ! dayof May, 2012, A

o, Vit

An Employee of the Nevada
State l.abor Commissioner
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Department' of Aviation

RAN&:’A&L ALK ED
PR

ROBEMARY 8. VASSBILIADIG
| EEERLITY CHRUTE

FARISTTALL B TN

L ANEE BTG, TUEROEDA R 1T
edm iy B etk b

. P . R S U S - EERSS
J lﬂy 25, 2011 , . : EdAsdt vt s ser s tirnmoeenst oo

) . DOUENOISSINROD 1oEw
Michael Tanchek YOVATIN
Nevada labor Commissioner S ; «
Office of the Labor Commissioner hoe L% ne
Department of Business and industry
State of Nevada -

675 Fairview Drive, Suite 226
Carson City, NV 89701 -

%* e wkn oy
g H
Wsﬁ m@.ﬂﬁm* -

Project:  ATS Maintenance Contract, Contract #CBF 552 '
Subject: . Bombardier Transportation Holdings USA, Inc. — Alleged Non- Paymem of
Prevailing Wages Determination Revision Number 2

Pursuant to Nevada Revised Statute (NRS) 338.070(1) any public body and its officers or
ageiits awarding a contract shall: (a) Investigate posmble violations of the provisions of
NRS 338.010 to 338.090, inclusive, committed in the course of the execution of the
contract, and determine whether a violation has been comrmitted and inform the Jabot
commissioner of any such violations; (b} When making payments to the contragtor of
money becoming due under the contract, withhold and retain all sums forfeited pursuant
to the provisions of NRS 338,010 to. 338.090, inclusive.

This second revised determination is filed in response to your Interim Order issued on
Junie 7, 2011, This determination is a culmination of an extensive review of previcusly
filed determinations as well ag anr exhaustive examination of all work done nnder this
contract to the fixed agsets defined in the Interim Otder.

_The previous determinations were [ocused mainly on the maintenance of the Trams or the
“Non-Fixed™ aspect of the contract. This was also the main focus of the International
Union of Elevator Constructors (IUEC) complaint regarding this contract. The previous
investigation and subsequent interviews with Bombardier employees also focused on the
vehicle maintenance with very little emphasis on the fixed assets.

This curtent investigation focused on the “fi xed?f assets as-identified in the Interim Order,
Bombardier employees did perform routing maintenance such as cleaning, lubrication,
repairs, replacements and minor adjustments on the station or wayside doors {see
attached spreadsheet), they also made minor-adjustments to the power rail for the tracks

Clark County Board of Comumissionérs .
Rery Rowd, Cheale » Chip Manftold, Viee Chair : 00040
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' that gmded the vahzcles Additmnally, Bomhardrer empioyees swapped cmmputar hoa.rds- _
“and. perfonned seme programming on the automatic train control systems. R
All-other maintenance 1o the power dlstmbutmn systems; gmdeways and rails were -
- performed by othér contractors using purchasc orders independent of cofitract: CBE~552
- which were paid dzrectly to those contractors by the Department of Aviation. To date; - L
" thiese purchase orders collectively have not exceeded the $100,000.00 limitationas -~ < .
- stipulated in NRS 338.080. Additionally; as each purchése order was issued. mdepcnd@nt "
- of the contract and the other. purchase orders, they might be considered as separate:
" contracts (seé attached spmadsheet) In any evenﬁ, the work was not perfﬁrmed hy
Bombardaersempl()‘y‘ees v s S

L Addxtxonally, under the Department cf Avrahon Cuntraet Number 2305 the way31de o
;.. station doors were upgraded by Stanley . Access Technologms Because of the upgrades
6 both the Trams themselves and the wayside doars theré was a.ong year warfanty on
. both the trams and the wayside doors that was in effect during the duration of the CBE- TR R
L 552 Maintenance Contract: Any work: performed under the warrmty pened is consldered’_, SR
B post gonstruetlon and i§ ot cover under NRb 338 ihls mformatmr}\ is meladed in the A
e atmhed spreadsheet* : ST , - .. . :

e f :‘;Based on the reassessment L;)f the wark perfomed under DC)A C‘cmtr 6t € EBE*SSB as
e stipulated in the Interim Order from the Offi ce'of the Labot Cﬂnnmssmner dated . .Iune 7 LT
AR :.7201 1, 1t is the detcnmnatmn of the CCDOA that thzs complamt be dlSmISSﬁd R g 5

' 5?'Pursuant to Nevada Admmlstm’swa Code (NAC} 338 1102 person who has been sﬁrved
< -acopyofa determirtion purswmt to subsection: 1 and who is aggrieved by the
detérmination may-fi file-a written @bjeetmn with the labot commissioner within 15 days
. after the date of service of thig determmanon Suc,h aty obijs ‘_mm must be, accc)mpamed by
~ e o ashort statement of the grotinds for the objection and evidence: substantlatmg the . ©
el Tobjection, Your objection letter.and attachments muist be received by the Labor.
0L Commissioner mshm ‘15 ddys of mce:zpt of this Eetter Mai] yeur ob;ecnon package R
d1racﬂ}ft0* e Lo , o 3 e e e

- Labor Commlsmnner' T TR
UL rOffice of the- Labor. Commiss;laner '
i - 675 Fairview Drive, bulte 226

: :'Caxson Cxty, NV 897()1
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, Tfan obje.ctmn 1o thzs de:termmanon is not reeelved by the due dafe, the Labor
:Commzssmner w111 msue an Order Afﬁnnmg the Determmatmn

' *’* ;' | : 3&37 ﬁ

NEVRDR
, L Lo LA@(}%(“@WE%@W s
- As«;rstant Dzrex:tor, Facxhnes S ‘

eer . sl
e -Kelth Sakellude, I)eputy Labar Cormmssloner ‘ e e

- _Wﬁimn H; Stariley, Director of (}rganmng, Internat:ona] Umon of Eieva or Constructors

B Lee Thomsou, Chief Deputy District Attomey, Ciaric County I}xsmct mmmey 5 Ofﬁca
Raridall Walker; Director, Department of Aviation - 4 TR

" Rosemary Vassiliadis, Deputy Director; Department of Awé‘“‘m i

Andréw 1, Kabn, Esquire, McCraken,: Stemerman & Holsbety

"'~ Gary C. Moss, Esquiré, Jackson Lewis LEP. .

' 'Bnmbardier Iransportauon (Hcldmgs) USA Inc ‘?

- A@@hm@tﬁf Contrat cr315255z.-maj'ﬁtenan@ "sgnd]mi:saj}gf'_r;.agea:—@sseﬁs
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JACKSON Lewis LLP

LS YEGAS

NEO

Gary C, Moss, Bar Number 4340
mossp@iacksonlewis.com

Paul T. Trimmer, Bar Number 9291
trimmerpi@jacksonlewis.com
JACKSONLEWISLLY

3960 Howard Hughes Parkway, Suite 450
Las Vegas, Nevadz 89169

‘Felephone: (702} 921-2460

Facsimile: (702} 921-2461}

Attomneys for Bombardier Transporiation (Holdings}
{JSA, Inc.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

BOMBARDIER TRANSPORTATION
(HOLDINGS) USA, INC.,

Petitioner, Case No,; A-11-644596-J

V. Dept. No.: XXX

NEVADA LABOR COMMISSIONER, a
Nevada Administrative Agency: THE
INTERNATIONAL UNION OF
ELEVATOR CONSTRUCTORS, an
unincorporated association; CLARK
COUNTY, a political subdivision of the
State of Nevada,

Respondent.
* * * NOTICE OF ENTRY OF ORDER

INTERNATIONAL UNION OF
ELEVATOR CONSTRUCTORS,

Petitioner-Plaintiff,

Case No.: A-11-644400-J

v Dept. No.: XXXl

LABOR COMMISSIONER, STATE OF
NEVADA; BOMBARDIER
TRANSPORTATION (HOLDINGS} USA,
INC.; COUNTY OF CLARK,
DEPARTMENT OF AVIATION,

Defendants.

00045
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i PLEASE TAKE NOTICE that the Order granting the Stipulation to Dismiss Without
Prejudice was entered in the above-captioned matters on August 9, 2011, A true and correct copy

is attached hereto as Exhibit A.

oW

Dated this 10th day of August, 2011,
JACKSON LEWIS LLP

/s Paul T. Trimmer

Gary C. Moss

Paul T. Trimmer

3960 Howard Hughes Parkway, Suite 450
g Las Vegas, Nevada 89169

L RS N = N ¥ ]

10 Attorneys for Bombardier Transporitation (Holdings)
LSA, Inc.

JACKSON LEWIS LLP
1A% VEGAS -2-
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1 CERTIFICATE OF SERVICE

2 I hereby certify that [ am an employee Jackson Lewis LLP and that on this 10th day of
3 August, 2011, I caused to be sent via U.S. Mail, postage prepaid, a true and correct copy of the
4
above and foregoing NOTICE OF ENTRY OF ORDER properly addressed 1o the following;
5
Andrew J. Kahn Catherine Cortez Maslo
& | McCracken, Stemerman & Holsberry Michacl D, Wymer
7 1630 South Comunerce Street Office of the Attorney General
Suite A-1 555 East Washington Avenue
g || Las Vegas, Nevada 89102 Suite 3900
Atrorneys for IUEC Las Vegas, Nevada 89101
9 Attorneys for Nevada Labor Comntissioner

101 David Roger

11 E. Lee Thomson

Office of the District Attorney

12 || 500 S. Grand Central Parkway

P (0. Box 552215

13 | Las Vegas, Nevada 89155-2215
Anrorneys for Clark County, Nevada

15 /s/ Rae J. Christakos ;
16 Employee of Jackson Lewis LLP }

17
18
19
20
2]
22
23
24
235
26
27
28

JACKSOM LEWISLLP
LAS VEGAS

00047

e e
ER0047



EXHIBIT A
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Electronically Filed
08/09/2011 02:50:06 PM

1 | ste Q¥e. b j Ay
Gary C. Moss, Bar Nomber 4340

messg @iaclsontewis.com CLERK OF THE GOURT
Paul T. Trimmer, Bar Number 9291

iriimmerp@jacksonlewis.com

JACKSON LEWIS LLP

3960 Howard Hughes Parkway, Suite 450

Las Vegas, Nevada 89169

Telephone: (702) 921-2460

Facsimile: (702) 921-2461

Attorneys for Bombardier Transportation (Holdings)
USA, Inc.

BIGHTH JUDICIAL DISTRICT COURT

CLAREK COUNTY,NEVADA

BOMBARDIER TRANSPORTATION
10 § (HOLDINGS) USA, INC,, Case No.: A-11-644506-F

Dept. No.: XXXI1

®© ~w & B o

11 Petitioner,
12 V.

13 | NEVADA LABOR COMMISSIONER, &

P Nevada Administrative Ageney; THE
§14 1 INTERNATIONAL UNJION OF
£zl ELEVATOR CONSTRUCTORS, an
E12/% unincorperated association; CLARK
. E g COUNTY, a political subdivision of the
;_5: 2 S]] State of Nevada,
guiEy
& E} gf Respondent.
§ & § ] . " " STIPULATION TO DISMISS WITHQUT
': B PREJUDICE AND {PROBOSED} ORDER
E < 2 INTERNATIONAL UNION OF
< E } ELEVATOR CONSTRUCTORS,
ooo Petitioner-Plaintiff, gi;?l}{% %?;' 4400-1

V.

LABOR COMMISSIONER, STATE OF

ﬁn 3 1 NEVADA: BOMBARDIER
Ee TRANSPORTATION (HOLDINGS) USA,
7 5 F14 | INC,; COUNTY OF CLARK,
' § g5 5 DEPARTMENT OF AVIATION,
T8sd
o 8 §- : Defendants,
NEELT
LIRE o |
T 7 Bombardier Transportation (Holdings) USA, Inc. (“Bombardier™, the Internationat Union
28 of Elevator Constructions (“IUUEC™), Clark County, Nevada (“Clark County”) and the Nevada
~1-
TACKSON LEwis LLP UL, s A
L.ATVEGAS

00049
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Iacson Lewis LLP

T.AS VEGAS

Labor Commissioner (“Lebor Commissioner™) {collectively the “Parties™) are parties in two
differerit actions filed in the Eighth Judicial District Couwt. Bo_th actions are pexcling before
Department XXX, and both are captioned as Petitions for Judicial Review or, in the Alternative,
Requests for Writs of Mandamus, The zction filed by Bombardier is Case No. A-11-644596.-],
The action filed by the TUEC is Case No. A-11-644400-J (collectively the “Actions”).

In accordance with the provisions below, the Parties hereby stipulate to 'dismiss the
Actions without prejudice.

-1, On June 7, 2011, the Labor Commissioner issued an Interim Order for the purpose
of resolving a number of disputed issues in a pending administrative action entitled: *In the
Matter of: International Union of Elevator Constructors, Cleimant, vs. Bombardier Transportation
(Holdings} USA, ‘Iﬁc., Respondent, Re: Clark County Department of Aviation Avtomated Transit
Systern Equipment DOA Contract CBE-552." _

2. The IUEC filed a i-"etitiun for Reconsideration of the Interim Order with the Labor
Commissioner on June 20, 201 1.

3. Bombardier filed a Request for Clarification of the Interimn Order on June 20,
2011.

4, Both decuments sought clarification of a number of issues ncluding, among other
things, whether the Interim Order constituted a final decision for purposes of judicial review
under the Nevada Administrative Procedure Act, NRS Chapter 2338, whether the Interitn Order
prohibited the parties from continuing to maintain certain pcsitibns during the administrative
action, and whether the Interim Order could otherwise be considered final and subject to appeal
under Nevada law.

3. 'The Labor Cominissioner did not 1ule and, to this date, has not ruled, on either the

IUEC’s Petition for Reconsideration or Bombardier’s Request for Clarification.

2

00050
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! 6. As a result, both Bombardier and the HIEC sounght review of the Interim Qrder,

2§ The IUEC filed Case No. A-11-644400-1 on July 5, 2011. Bombardier filed Case No. A-11-

3 | 644596-1, on July 7, 2011,

4 7. Both Actions were Tiled, in part, out of concern that the Interim Order coustituted a
6 final decision pursuent to NRS 233B.130, and therefore, an aggrieved party was obligated to seek
7 Jjudicial review within 30 days of the Imtesimn Order or be barred from doing 3o in the fulure,

8 8. The Labor Cowunissioner, through his counsel, the Nevada Attomey General,
9 | vepresents that the Interim Order is not a final decision for purposes of NRS 233B.130 and further

10 | represents that the Labor Commissioner wilk not argue that the Interim Order is otherwise final

1 under Nevada law.
12
9 For those reasons, the Parties represent and agree that they will not contend in the
13
“ futtre the Interim Order is a final decision for purposes of NRS 233B.130 or otherwise final

15 under Nevada Iaw, nor will a Party contend that any other Party is barred from appealing or
16 || seeking review of any of the apparent determinations set forth in the Interim Order because that
17 § Party or one or more of the other Partics failed to pursue judicial teview of the Interim Order at

18 1 this time.

1 . L . .
? 10.  The Pariies further agree that in the event further administrative proccedings
20 ‘
regarding the underlying administrative aclion are required, including, but not limited to, an
21 .
» administrative hearing, neither Bombardier, Clark County, nor the JUEC will be bacted from

23 asserting the arguments or presenting cvidence in support of the arguments and contentions

24 || addressed in the Interim Qrder.

3 11, Accordingly, the Partics stipulate to dismiss the Actions without prejudice,
26 returning this matter to the Labor Commissioner for final resolution,

27 ' '

28

JAUKSON LBWIS LLP
143 VBGAS -3-
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Dated this 29" day of Tuly, 2011.

JACKSON LEWIS LLP

AT T
'Gary C. Moss

Paa! T. Trimmer

3960 Howard HMughes Parkway
Suite 450

Las Vegas, Nevada 89165
Attorneys for Bombardier

NEVADA LABOR COMMISSIONER

Catherine Cortez Masto

Michael ), Wymer

Office of the Attorney General

555 East Washington Avenuc

Suite 3900

Las Vegas, Nevada 89101

Attorneys for Nevada Labor Cownnissioner

ORDER

IT IS HEREBY ORDERED that the Pariies’ Stipulation to Dismiss Without Prejudice

in the above-captioned matters is GRANTED,

o
Dated this *__ day of-$uly; 2011,

BT e,

McCRACKEN, STEMERMAN

P / ,

Andrew J. Kahn

1630 South Commerce Strect
Suite A-1

Las Vegas, Nevada 89102
Attorneys for IUEC

CLARK COUNTY, NEVADA

David Roger

E. Lee Thomson

Office of the District Attorney

500 §. Grand Central Parkway

P. 0. Box 552215

Las Vegas, Nevada 80155-22135
Attorneys for Clark County, Nevada

District Court Judge, Department XXX][

ROBAGE

JUDGE, DlST;rE:rm;qu' DEPARTMENT 33

Respectfully submutied by:

JACKSONLEWIS LLP
AT
Gary C. Moss
Paul T. Trimumer
3960 Howard Hughes Patkway
Suite 450
Las Vegas, Nevada 39169
Altorneys for
Bombardier Transportation (Holdings) USA, Inc.

4-

DEPARTMENT 32
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Dated this day of July, 2011,

JACKSON LEWIS LLP

Gary C. Moss

Pau! T, Trimmer

3960 Howard Hughes Parkway
Suite 450

Las Vegas, Nevada 89169
Attorieys for Bombardier

NEVADA LABOR COMMISSIONER

3y
w 0. \;Jyw_,\ Qh ! #
Cathering Cortez Masto
Michae! D, Wymer
Office of the Altorney General
555 East Washington Avenue
Suite 3900
Las Vegas, Nevada 89101
Attorneys for Nevada Lebor Commissioner

McCRACKEN, STEMERMAN
& HOLSBERRY

Andrew J, Kahn

16830 South Commerce Street
Suite A-1

Las Vegas, Nevada 89102
Attorneys for fUEC

CLARK COUNTY, NEVADA

David Roger

E. Lee Thomson

Office of the District Attormey

500 S. Grand Central Parkway

. 0. Box 552215

Las Vegas, Nevadp §9155-2215
Atftorneys for Clork County, Nevada

ORDER

IT IS HEREBY ORDERED that the Partics’ Stipulation to Dismiss Without Prejudice

in the above-captioned matters is GRANTED.

Dated this ____ day of July, 2011,

Respectfully submitted by:

JACKSON LEWIS LLP

Gary C, Moss

Paul T. Trimmer

3960 Howard Hughes Parkway
Suite 45¢

Las Vegas, Nevada 89169
Attorngys for

Distiiet Court Judge, Departiment XXX

28 | Bombardier Transportation (Holdings) USA, fne.

Jackson Lewes LLP
LAS VEGAS tu
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JACKSUN LEwtS LLP
Las VEGAS

Dated this _____ day of July, 2011,

JACKSON LEWIS LLP

Gary C. Moss

Paul T, Trimnmer

3960 Howard Hughes Parkway
Suite 450

Las Vegas, Nevada $9169
Atiorneys for Bombardier

NEVADA LABOR COMMISSIONER

Catherine Cortez Masto
Michael D. Wymer

Office of the Attorney General
555 EBast Washington Avenue
Suite 3900

Las Vegas, Nevada 89101

Attorneys for Nevada Laber Commissioner

McCRACKEN, STEMERMAN
& HOLSBERRY

Andrew J. Kahn

1630 Sowth Commerce Strest
Suite A-1

Las Vegas, Nevada 89102
Attorneys for TUEC

CLAIWJMDAN
TN ALt
David Roger

E. Lee Thomson

Office of the District Attorney

500 8. Grand Central Parkway

P. O. Box 552215

Las Vegas, Nevada 89155-2215
Attorneys for Clavk Counly, Nevada

ORDER

IT IS HERERY ORDERED that the Partics” Stipulation to Dismiss Without Prejudice

in the above-captioned matters is GRANTED.

Dated this ___ day of July, 2011.

Respectiully submitied by:

JACKSONLEWIS LLP

Gary C. Moss

Paul T. Trimmer

3960 Howard Hughes Parkway
Suite 450

Las Vegas, Nevada 89169
Attorneys for

Bombardier Transportation (Holdings) US4, Inc.

Digtrict Court Judge, Department XXXI1
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1 BEFORE THE NEVADA STATE LABOR COMMISSIONER

2 | CARSON CITY, NEVADA FILED
3 || IN THE MATTER OF; ) MAY 1872012
il )
4 ATIO! NION VATO HEVADA
gtg&g%%’}r&q%%suwiow OF ELEVATOR ; LAROR OOMMBEIONTS - oF
> {| Claimant, ) _ o
)} ORDER ON IUEC'S PETITION
6 ||vs. )  FOR RECONSIDERATION ON
__ - ) ISSUE OF APM CAR REPAIR
7 11 BOMBARDIER TRANSPORTATION (HOLDINGS) USA, )
INC., )
8 1| Respondent. )
_ )
9 || Clark County Department of Aviation Automated Transit )
Systems Equipment — DOA Contract CBE-552 ‘
10 '
11 Whereas, on June 7, 2011, the Lahor Commissioner issued an Interim Order on the

12 ||isues set out in the November 16, 2010 Labor Commissioner's Briefing Order, A true and
13 |} correct copy of the Interim Order is attached hereto.as Exhibit *1” and incorporated herein by
14 || reference;

15 Whereas, on approximately Jure 20, 2011, the International Union of Elevato
16 || Constructors: (“IUEC”) filed its Petition. for Reconsideration on Issue of APM Car Repair relating
17 ||te the conclusion in the Interim Order that some provisions of the Contract for Maintenance of
18 {|Automated Transit System Equipment CBE-552 entered into by the Clark County Department
19 |{of Aviation {"[JOA™ and Bombardier Transportation (Holdings) USA, Inc. (“Bombardier™
20 ||“include repair of items that are not “public works' such ag the vehicles...;”
71 Whereas, on approximately Juné 28, 2011, Bombardier filed its Opposition to IUEC'Y
22 | Petition for Reconsideration;
23 Whereas, on approximately June 29, 2911, Clark County filed its Opposition to IUEC'Y

24 || Petition for Reconsideration on lssue of APM Car Repair; and
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Whereas, on approximately July 1, 2011, IUEC filed its Preliminary Reply in Support of

Peatition for Reconsideration.

NOW, THEREFORE,; in consideration of the foregoing, it is. hereby ordered that IUEC's]

Petition for Reconsideration on Issue of APM Car Repair is denied.

Dated this_/ &__ day-of May, 2012.

THORAN TOWLER
Labor Commissioner
State of Nevada
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CERTIFICATE OF MAILING
| HEREBY CERTIFY that on this date, | deposited into the U.S. Mail, postage prepaid
thereon, a copy of the foregeing Notice of Pre-Hearing Conference to the persons listed below
at their last known addresses:

Eldon L.ee Thomson, Esq.

Clark County District Attorney's Office
500 S. Grand Cenfral Pkwy.

Suite 5075

Las Vegas, NV 89106

Beb Kingston, Assistant Director, Facilities
Department of Aviation

P.O. Box 11005

Las Vegas, NV 89111-1005

Andrew J. Kahn, Esq.

McCracken, Stemerman & Holsberry
1630 5. Commerce Street

Suite A-1

Las Vegas, NV 82102

William H. Stanley

IJEC Organizing Director
5340 Campbell Road

Las Vegas, NV 80149

Gary C. Moss, Esq.

Jackson Lewis, LLP

3960 Howard Hughes Parkway
Suite 450

Las Vegas, NV 82169

Bombardier Transportation (Holdings) USA, Inc.
15601 Lebanon Church Road
Pittsburgh, PA 15238

Dated this _{ ?_day of May, 2012.

/ f/ ; | ;
f L/,--‘ §
PRV U

An Employee of the Nevada
State Labor Commissioner

00057

ER0057



EXHIBIT “A”

00058

ER0058




10

11

12

13

14

15

i8

1.7

18

18

20

21

22

23

24

25

BEFORE THE NEVADA STATE LABOR COMMISSIONER

CARSON CITY, NEVADA F“‘m

IN THE MATTER OF: ) JUN- 7 200

) NEVADA
INTERNATIONAL UNION OF ELEVATOR ) LABOR COMSMISSINNGR - 0t
CONSTRUCTORS, Claimant }
vs. ) INTERIM ORDER
BOMBARDIER TRANSPORTATION (HOLDINGS) USA, )
INC., Respondent )]

)
Clark County Department of Aviation )
Automated Transit Systems Equipment )
DOA Contract CBE-552 )

Pursuant to the Labor Commissioner's Briefing Order of November 16, 2010 in thg
above matter, the Parties submitted hriefs addressing the jssues set out in the Order. The
International Union of Elevator Constructors (the Union) filed its Brief on January 3, 2011
Bombardier Transportation (Holdings) USA, Inc. {(Bombardier) filed its Brief on January 10
2011. The Union and Bombardier filed Reply Briefs on January 21 and January 26, 2011,
respectively. On February 77, 2011, the Clark County Department of Aviation (the County) filed
its Response Brief. Finally, the Union filed a Reply to the County’s Response Brief on February,
17, 2011.

DISCUSSION

Nevada Revised Statutes 338.015 establishes the authority of the Labor Commissione]
to enforce the provisions of NRS 338.010 through 338.130, inclusive. Thus, this matter iy
properly before the Labor Commissioner.

Ultimately, the question that needs to be decided in this case is what work, if any, that
was performed under the Clark County Department of Aviation’s (the Airport) Contract fou
Maintenance of Automated Transit System Equipment CBE-552 required the payment of
prevailing wages. CBE-552 contains provisions that call for a variety of work to be performed,

Generally, this work falls into the categories of maintenance for the vehicles, guideways|
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1 || stations, power distribution, and automatic teain controls. Within each of those categories arg
2 |{tasks associated with routine maintenance, scheduled maintenance, and non-scheduled
3 j[maintepance. In addition, there are provisions for “upgrades and enhancements” and “heavy

4 || maintenance and overhaul.”

5 In pertinent part, NRS 338.020(1) states that:

6 Every contract to which a public body of this State is a parly, requiring the
employment of skilled mechanics, skilled workers, semiskilled mechanics,

7 semiskilled workers or unskilled labor in the performance of public work, must
contain in express terms the hourly and daily rate of wages to be paid each of the

8 classes of mechanics and workers.

3 Clearly this is a contract to which a public body of this State, the County, is a party.

10 || Furthermore, the terms of the contract specifically require that Bombardier provide the

11 }} workmen needed to perform the work. If the contract is for a “public work,” then those workers
1z |{must be paid prevailing wages unless there is some exemption from that requirement. This
13 |[brings us to the first issue in dispute, whether the work required by the contract is a publig
14 || work.
15 Should the complaint filed under DOA Contract 552 be dismissed
because the contract does not concern “public work” for the purposes
16 of NRS 328.0107
17 NRS 338.010(15)(a) defines a public work:
18 15. “Public work” means any project for the new construction, repair or
reconstruction of:
1% {a) A project financed in whole or in part from public money for:
(1} Public buildings;
20 (2) Jails and prisons;
(3) Public roads;
21 {4) Public highways;
(5) Public streets and alleys;
22 (6) Public utilities;
{7) Publicly owned water mains and sewers;
23 {8) Public parks and playgrounds;
(9) Public convention facilities which are financed at least in part with public
24 money; and
(10} All other publicly owned works and property.
25
00060
-2
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1 The contract makes it quite clear that the County is the owner of the Automated Transit
2 {[ System (ATS). However, even though subsection 10 appears to provide an expansive definition|
3 | of publicly owned works and property, subsections 1 through 9 provide specific examples of the
4 || types of projects contemplated in the statute. A common characteristic shared by the specifid
s || examples is that they are all fixed works. While the guideways, stations, power distribution
& || systems and automatic train control systems are commonly considered fixed works, expanding
7 || that definition to include mobile equipment like the ATS cars or fire trucks, police cars, snow
8 |l plows and busses goes beyond the scope of the statute.
9 Nevada prevailing wage rates include provisions for work on mobile equipment such as
10 i|heavy machinery mechanics and equipment greasers under the Operating Engineers
11 || classification. However, those classifications pertain to workers who maintain the construction
12 |} contractors’ equipment in order avoid equipment problems that could interfere with
13 i| comstruction. The ATS cars are distinguishable because they are not used in the construction
14 || process.
15 Work involving the guideways, stations, and power distribution and automatic train|

16 |icontrol systems, as “fixed works,” is fairly construed as being the type of public work

17 || contemplated in the statutes. Work performed on the ATS cars is not.

18 Should the complaint filed under DOA Contract 552 be dismissed
because work performed under that contract is exempt pursuant to
18 the provisions of NRS 338.011, as work directly related to the normal
operations or normal maintenance of the airport?
20
The County argues that prevailing wage issues arising from contracts issued pursuant to

21

NRS Chapter 332 are beyond the jurisdiction of the Labor Commissioner. The County is free to
22

use whatever legal process it has at its disposal to enter into agreements with contractors to
23

perform work or provide services, including NRS Chapter 332. However, placing the statutel
24

concerning the exemption squarely within those statutes enforced by the Labor Commissionet
25
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requires the Labor Commissioner to determine when and under what circumstances the
exemption will apply, even if that contract is entered into pursuant to NRS Chapter 332. This ig
one of the reasons that NRS 338.013{1) states:
A public body that undertakes a public work shall request from the Labor
Commissioner, and include in any advertisement or other fype of
solicitation, an identifying number with a designation of the work. That

number must be included in any bid or other doecument submitted in response
to the advertisement or other type of selicitation. (emphasis added)

It is irrelevant what kind of procurement process the public bady uses to enter into
contract to undertake a public work.

The general rule under NRS 338.020 is that prevailing wages must be paid on every
contract entered into by a public body that requires workers to under take new construction,
repair or reconstruction on a public work. There are no exceptions embedded within that
statutory provision. However, the Legislature determined that not all projects that might
otherwise qualify as public works should be subject to prevailing wages and established some
exceptions. The exemption that pertaing to NRS Chapter 332 is found at NRS 238.011, which|
states:

The requirements of this chapter do not apply to a contract:

1. Awarded in compliance with chapter 332 or 333 of NRS which is directly

related to the normal operation of the public body or the normal
maintenance of its property. (emphasis added)

One of the points raised by the parties concerns whether there is a distinction between
“normal operation” and “normal maintenance.” There is, but it is not of any particulas
significance in this matter even though they are addressed separately in the statute. The normal
operation of the McCarran Airport is a complex operation. It involves a vast array of tasks, the
majority of which have no relationship to the requirement to pay prevailing wages. There are

many aspects of the day-to-day business of the airport that do not involve maintenance,
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1 To say that any contract that is somehow related to the normal operation of a publiqg
2 || facility fully exempts the owner from requiring the payment of prevailing wages creates an
3 [| exemption that consumes the general rule. By way of example, safe and serviceable runways ard

4 || necessary for the normal operation of an airport. Concluding that that building a new runway

i

or undertaking major structural repairs on existing runways would be exempt from prevailing

6 |{wages as being related to the “normal operation” of the airport would undermine and frustratd

7 || the intent of the prevailing wage statutes, It would not be a reasonable conelusion. Such is the

g || case with the ATS.

9 Normal maintenance can reasonably be expected to be included as part of the facility’y
10 || normal operations, but are more narrowly focused and is best viewed as a subset of the normal
11 || operations of the airport. A maintenance contract is more likely to trigger a prevailing wage
12 {{when some of the work involved in maintaining the facility can be characterized as new
13 |} construction, repair or reconstruction of the airport’s infrastructure.

14 Some parties appear to believe that applying prevailing wage requirements to what i
15 || ostensibly denominated as a “maintenance” contract is an all or nothing proposition; either it ig
16 || all subject to prevailing wages or nene of it is. Such is not the case for at least two reasons.

17 First of all, there is a wide range of activities that are undertaken in the course of
18 || mainterance. The contract, for example, mentions such things as the “periodic washing of the
15 || guideway,” the lubrication, adjustment, and cleaning of control equipment, and “station doos
20 || adjustments.” None of those items would be subject to prevailing wages because they are not
21 || new construction, reconstruction or repair, On the other hand, something like “running surface
2z || repair-excluding local patch work” could require extensive and expensive repairs.
23 A second reason is that, maintenance contracts, by their nature, have a degree of
24 {|uncertainty when it comes te repairs. For example, during the term of the maintenance

25

00063

-~
ER0063



10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

contract it eould turn out that nothing needed to be repaired or reconstructed. In that case)
there wouldn't be an issue because no work that was subject to prevailing wage was undertaken.
In interpreting the statute, the Labor Commissiorer’s Office takes the position that there
is a third way. Some work that is performed under a maintenance contract is subject to
prevailing wage and some is not, It depends on the circumstances. It would not be unusual for
a problem requiring repairs to be discovered in the course of normal maintenance, In those
cases, it is the long-established practice of the Labor Commissioner to analyze the repair that is
being made. In many cases where a maintenance agreement or contract is involved, the repairs
tend to be minor in that the total cost of making the repair is less than $100,000. (See NRS
338.080)
It is clear from the statutes that the Legislature intended to give public bodies some
flexibility and relief from the paying prevailing wages on routine maintenance. At the same
time, the Legislature clearly intended that repairs costing more than $100,000 would be subject
to the payment of prevailing wages.
Should the complaint filed under DOA Contract 552 be dismissed
because Bombardier Transportation (Holdings) USA, Inc. isa

railroad company within the meaning of NRS 338.080, and therefore
exempt from NRS Chapter 338’s prevailing wage requirements?

Bombardier and the County also argue that the work is exerupt under the railroad)
company exemption found at NRS 338.080(1). This exemption permits railroad companies to
perform work on publicly owned property using their own crews and building to their own
standards without triggering the prevailing wage requirements. This is related to activities such
as upgrading rail crossings.

By way of disclosure, the Labor Commissioner has ridden the ATS serving Terminals G
and D on numerous occasions. Furthermore, he spent five vears as the Assistant Staff Counsel

at the Nevada Public Service Commission with the primary responsibility for regulating
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1 || railroads pursnant to NRS Chapter 705. In addition, he spent a year and half on the legal staff]
2 || of Washington Corporations, the predecessor to the URS (zka Washington Group International)
3 ||{referred to in the Union's Reply Brief and owner of Montana Rail Link. The Labor
4 || Commissioner is well aware of what a railroad is and the ATS is not one. The exemption for
t || railroad companies is not applicable in this case.
6 While the ATS does share some cf the characteristics of a “monorail,” the definition of 4
7 || monorail in NRS 705.650(2) specifically states that the definition “[D]oes not include a system
8 {Jto transport passengers between two end points with no intermediate stops.” Thus, the
9 || monorail exemption in NRS 705.690(1) would not apply to the ATS, which have nol
10 ||intermediate stops.
11 1| Can the Labor Commissioner consider the Union’s contention that the employees
are entitled to be compensated at the elevator constructor rate, or is he barred
12 from doing so in the context of this contested case because it would require a
substantial modification of the application of that wage classification?
" Prevailing wages are paid based on the type of work that is being performed on the
14 project. If the work is properly construed as falling into the elevator constructor classification
* then that is the rate that should be paid. On the other hand, if the work being performed
e properly falls into another classification, then that is the rate to be paid.
Y This can be illustrated hypothetically. During the course of a routine inspection, it is
e discovered that a concrete pillar supporting the guideway is defective and needs be replaced|
v The construction of the pillar may require the use of carpenters to build the forms, iron workers
* to tie the rebar, cement masons to handle to concrete work, and laborers to provide assistance
* where necessary. In that case, the prevailing wage rates to be paid weuld be based on those
* classifications since those are the classifications that routinely used perform those tasks.
23
24
25
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CONCLUSION

The Airport and Bombardier have entered into a contract for maintaining the ATS at the
McCarran Airport in Las Vegas, Nevada. Some provisions in the contract include the repair of
“public works” such as the guideway, while other provisions include repair of items that are not
“public works” such as the vehicles. In some cases, the cost of the repair to the “public works”
may be anticipated to exceed $100,000. As that work is performed, the rates that need to bg
paid would be those that are associated with the specific type of work that is being undertaken.

THEREFORE, it is Ordered that the Clark County Department of Aviation recopen thein
investigation and assess the work performed under DOA Contract CBE-552 in a manner
consistent with the findings set forth in this Order and upon concluding that investigation, the
Clark County Department of Aviation shall issue a revised Determination.

DATED THIS _1** DAY OF JUNE 2011,

MICHAEL TANCHEK
Labor Cominissioner
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2 CERTIFICATE OF MAILING
3 I HEREBY CERTIFY that on this date, I deposited into the U.S, Mail, postage prepaid

4 || thereon, a copy of the foregoing ORDER to the persens listed below at their last known
5 || addresses:

¢ || Eldon Lee Thomson, Esquire

Clark County District Attorney’s Office
7 [1 500 8. Grand central Pkwy., Ste. 5075
Las Vegas, NV 89106

Bob Kingsten, Assistant Director, Facilities
9 || Department of Aviation

P.0. Box 11005

10 || Las Vegas, NV 89111-1005

11 }j Andrew J. Kahn, Esquire
MeCracken, Stemerman & Holsberiy
12 111630 S. Commerce, Suite A-1

Las Vegas, NV 89102

13
William H. Stanley

14 1 TUEC Organizing Director
5340 Campbell Road

15 11 Las Vegas, NV 89149

16 || Gary C. Moss, Esquire

Jackson Lewis LLP

17 113960 Howard Hughes Parkway, Suite 450
Las Vegas, NV 89169

18
Bombardier Transportation (Holdmgs) USA, Inc.
12 111501 Lebanon Church Road

Pittsburgh, PA 152136

20

DATED thig / . _dayof Juue 2011
21 4] /

29 i/f (.,‘u/@h__‘_ ] J/CT)‘*{,L aL

An Emplovee of the Nevada State Labor Commissioner

23
24

25
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Andrew Kahn

McCRACKEN, STEMERMAN & HOLSBERRY
1630 S. Commerce St., Suite A-]

Las Vegas, Nevada 89102

Telephone: (702) 386-5107

Fax: (702) 386-9848

Emaii: ajk@debylcom

Attorneys for Claimant IUEC

BEFORE THE LABOR COMMISSIONER
OF THE STATE OF NEVADA

INTERNATIONAL UNION OF
ELEVATOR CONSTRUCTORS (IUEC)
IUEC’S PREHEARING

Claimant/Objector CONFERENCE MEMORANDUM
and Date: June 26, 2012
Time: 1:30pm
BOMBARDIER Location: OLC, Las Vegas
Respondent/Employer

RE: CLARK COUNTY DEPT. OF
AVIATION CONTRACT CBE 552

L INTRODUCTION

This case arises from a claim filed by TUEC in 2009 claiming that the technicians
who repair the Automated People Mover (APM) system at McCarran Airport are doing
work covered by Nevada’s prevailing wage law but were underpaid (being paid about
half as would be required for unskilled Laborers and much less than Elevator
Constructors, whose TUEC collective bargaining agreement expressly includes APM

work within its scope of work). Bombardier claims this work falls within the railroad and
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normal maintenance exemptions. After a preliminary ruling by Commissioner Tanchek,
the County Department of Aviation (“DOA”) looked enly at the work on the stations and
guideways (not the vehicles) and determined the amount of work there on repair (as
opposed to maintenance) was under $100,000. [UEC appealed that determination arguing
both that vehicle repair is covered work, and that non-vehicle repairs came to several
times over $100,000,

1. SUMMARY OF JSSUES FOR HEARING:

1. Is APM car repair covered work under NRS Chapter 338 (was it “public work™?
wag it all exempt as “normal maintenance” or railroad work?}

2. If car repair is not covered, was there repair (as opposed to maintenance) over
$100,000 on stations and guideways?

3. If there was covered work, what is the proper job classification to apply?

Based on decisions on these issues by the Commissioner, the County Department of
Aviation can then determine how much backpay is due.
III.  RECENT DEVELOPMENTS

As of early May, Bombardier no longer employs the APM technicians here, as the
County DOA took over as the employer for this function. One of the likely worker
witnesscs, Mark McGhee, was denied severance pay by Bombardier to which TUEC and
counsel believe him entitled to under the Company’s severance plan (approximatcly
$26,000). He attempted to file a wage claim with the Comumissioner’s office but was told
it does not handle severance pay claims, We suggest any settlement talks encompass this

1ssue as well,
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In the 9 months between the appeal and Bombardier ceasing work, it did a
substantial number of additional unscheduled ropairs on the stations, including over 3000
hours of work on the wayside doors which cest the County over $220,000 on labor alone
(including wages, benefits and Bombardicr’s margin).

1IV. SUPPLEMENTAL AUTHORITIES ON WHY APM CAR REPAIR WORK
1S COVERED “FUBLIC WORK™

As noted in prior papers, the Denver Civil Service Board held the Elevator
Repairman wage rate was required for airport APM repair, and did so under a local law
which simtilarly required prevailing wage only for “public work”. See Denver Revised
Municipal Code section 20-76 at http.//www.dcnverpoy org/ anditor/ PrevailingWage/
tabid/ 378294/Default.aspx and Denver Wage Delerminations (12/1/11) at pp. 6-7

(Transit Technician / Elevator Mechanic/Repairer at www.denvergav,org/Portals/3/

documents/ PW_CSA_Mod_99 12 01 _11.pdf.

“Public work™ under Davis Bacon has since shortly after its adoption been
officially construed as not requiring the work be a fixture. In practice Nevada law has
received the same interpretation: for example, on-site work on rolling batch planis to
prepare concrete or asphalt has repeatedly been covered by prevailing wage requirements,
including at McCuarran Airport,

However, if somehow Nevada prevailing wage law is construed to require a
“fixture”, this not require actually bolting the object down, Sec Fondren v. K/L Complex,
Lid., 106 Nev. 705, 710, 800 P.2d 719, 722 (1990)(*annexation” prong of legal definition

of fixture can be met not only by actual attachment but also “constructive” attachment:
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“The annexation test is met where the chattel is actually or construciively jeined to the
real property.” ). Numerous recent cases confirm that objects too large and heavy to
readily move elsewhere for which real property was adapted (like APM cars) are
“fixtures” even though not bolted down. For example, the Virginia Supreme Court
recently reaffirmed that cars used in a coal-hauling system on a landowner’s property
were “fixtures” in Taco Bell v. Commonw. Transp, Comm'r, 710 8.5,2d 478, 481-82 (Va.

2011):

While the evidence is uncontroverted that all of these items are moveable, whether
an item can be removed from the realty is not the test for establishing whether or
not it is a fixture. Danville Holding Corp., 178 Va, at 232, 16 S.E.2d at 349. For
example, in Stale Highway & Transportation Commissioner v. Edwards Co., 220
Va, 90, 92-94, 255 S,E.2d 500, 502-03 {1979}, the landowner contended that items
such as a coal conveyor system, scales, advertising signs, underground storage
tanks and railroad siding tracks used by a coal and fucl oil distribution company
were personally not subject to condemmation because the items were moveable
and could be relocated. The trial court agreed, id. at 93, 255 S.E.2d at 502, but this

APPYIng Papviie-Heldine-Com: " ee-hatdmeths E
were "adapted to and used for the purpose to which the property was devoted" and
that the facts and circumstances were "strong indicia of the landowner's
permanency of enterprisc and, we believe, conclusively establish [the company's]
intent to make such machinery and equiprment a permanent accession to its realty
despite [the] landowner's present disavowals of such intent.” Id. at 95-96, 255
S.E.2d at 503,

Accord, Searle v. Town of Bucksport, 3 A.3d 390, 396 (Me. 2010):

Physical annexation occurs when an object is affixed to the realty, see Bangor-
Hydro Electric Co., 226 A.2d at 376, or simply through the object's sheer
weight, Hinkley & Egery [ron Co. v. Black, 70 Me, 473, 480 {1880); see also
Unijted States v. County of San Dicgo, 53 F.3d 965, 968 (9th Cir.1995)
{concluding that a nuclear device weighing belween 400 and 500 tons was
annexed to the ground by gravity); Pritchard Petroleum Co. v. Farmers Ce-op. Qil
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& Supply Co., 117 Mont. 467, 161 P.2d 526, 531 (1945) (finding that four-ton
tanks held in place by their weight were affixed io the ground).

Accord, General Motors Corp. v. City of Linden, 20 N.J Tax 242, 324 (N.J.Tax 2002):

i United States v. San Diego Cty., 53 F.3d. 965 (9th Cir.1595), the court,
applying California law, relied on Seatrain Terminals in holdiny that a nuclear
device weighing 400 to 500 tons was a fixture subject to ad valorum tax, The court
stated as follows: **A device can be, and in this case clearly is, annexed to the
property through gravity... The real estate has also been modified to accommodate
the device. Tunnels have been dug and a reinforced concrete flooring has been
installcd. Thus the property has been adapted for the device.” 1d. at 968 (citation
omitted). The Oregon Tax Court interpreted a statute defining real property as
including machinery and equipment “affixed” to mean that “large itcms may be
found constructively ‘affixed’ to the land or buildings merely by virtue of their
weight and size.” Seven-Up Bottling Co. of Salem v. Department of Revenue, 10
Or.Tax 400 {1987) (citation omitted).

Because California and Oregon have statutory standards different from the
language of N.J.S.A. 54:4-1, the decisions of their courts do not provide defimlive -
guidance In interpreting the New Jersey standard. However, the courls' analyses,
when considered with the dictionary definitions, and the regulation of the New
Jersey Division of Taxation, assist in defining “affixed” as used in N.J.S.A. 54:4-
1. Based on all of the foregoing, T conclude that whether an item of personal
property is “affixed” should be determined as follows. Where the item is
physically attached or fastened, for example, by welding, coment, bolt, screw, or
other material or device, to a building, or to land, the item will be deemed affixed
within the meaning of the statute, An item of personal property not physically
attached or fastened to 2 building or land will be deemed affixed where the
item is sufficiently large and heavy that gravity alone holds it in place and the
building or Iand has been specially modified or adapted to accommodate or
cnclose the item.

Accord, In re Heflin, 326 B.R. 696, 702 (Bkrtcy. W .D.Ky. 2005):

The air conditioner, weighing several tons, was not the type that could be casily
moved. Simply because an item could possibly be removed does not prevent it
from becoming a fixture. The question is wiether an item, as a whole, was
intended 10 be part of the larger property.
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Applying this law, the Bombardier APM cars were fixtures at McCarran: the Airport was
cxtensively modified just for them (starting with a muliti-million-dollar concrete
guideway thal many other APM vehicles cannot use). The McCarran cars were specially
adapted for this particular installation and extensively modified for this installation after
their arrival. These cars each weigh several tons and are so Jarge that a special crane is
required to take them off the back of special trucks to lower them onto the guideway,
each move costing many hundreds of thousands of dollars. (This is not like a public bus
which easily could be driven from Nevada to another state and repainted for use by
someone else there). There is no history of moving Bombardier APM cars to another site
for usc after having been installed at their first site: instead they are just uscd at their
original site until they go off to the scrapyard. The fact these APM cars move during thejr _
daily operation makes them no different than elevator cars and escalator steps in a public.
building, all doors in a public building, all washroom fixture handles, and all track
lighting in public buildings — all work long deemed covered by prevailing wage law. The
APM's movement is confined to a single public facility, further distinguishing this

situation from repair of cify cars and buses.
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Therefore after hearing, the repair of APM cars should be deemed work covered
by prevailing wage law, which would obviate the need to spend large amounts of hearing

time on calculating the costs of repairing guideways and station doots,

Dated: June /@, 2012 Respectfully submitted,
McCRACKEN, STEMERMAN & HOLSBERRY

By: e /éfé.

Andrew J. Kaha  °
Attorneys for Claimant IUEC
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CERTIFICATE OF SERVICE

1 hereby certify that on June 18, 2012, the undersigned sent via United States Postal
Service, in a sealed envelope with postage fully pre-paid thereon, a true and correct copy of the
foregoing IUEC*S PREAEARING CONFERENCE MEMORANDUM in an envelope ot

package. It was addressed as follows;

Gary C. Moss

Paul T, Trimmer

JACKSON LEWIS

3960 Howard Hughes Parkway
Suite 450

Las Vegas, NV 89169

Eldon Lee Thompson

Clark County District Attorney’s Office
500 §. Grand Central Parkway, Suite 5075
Las Vegas, NV 89106

1 declare under penalty of perjury under the laws of the State of Nevada and United States

of America that the foregoing is truc and correct,  Executed on this 18™ day of June, 2012,

V.

GygE Archain
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BEFORE THE NEVADA STATE LABOR COMMISSIONER

LAS VEGAS, NEVADA Fﬁiﬁ@

IN THE MATTER OF: ) ,

) JUN 8T 2012
INTERNATIONAL UNION OF ELEVATOR ) REVADA
CONSTRUCTORS, ) LA HEVAD) ,
Claimant, ) LABOR COMASSIONER <00

}
VS, )

o o } SCHEDULING ORDER

BOMBARDIER TRANSPCORTATION (HOLDINGS) USA, )
INC., )
Respondent. )

)
Clark County Department.of Aviation Automated Transit )
Systems Equipment — DOA Contract CBE-552 )

)

This Scheduling Order is issued pursuant to Rule 16(b) of the Nevada Rules of Civil
Procedure {"NVCP")..

On June 28, 2012, the Labor Commissioner held a pre-hearing conference at the Office
of the Labor Commissioner at 555 E. Washington Avenue, Suite 4100, Las Vegas, NV 89101
relating o a discovery and hearing schedule to be set by the Labor Commissioﬁer in thig]
matter.

Appearances at the pre-hearing conference included Andrew. J. Kahn, Esq.|
representing the International Union of Elevator Constructors (“IUEC”"); Eldon Lee Thomson,
Esq., representing Clark County; and Gary C. Moss, Esq. and Paul T. Trimmer, Esq.
representing Bombardier Transportation {Holdings) USA, Ine. ("Bombardier’).

At the pre-hearing conference, counsel addressed the anticipated course of proceedings
in this action.

The following issues were identified as. being the basis for the hearing;
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