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PET . 1 Sebinianam
KIMBERLY MAXSON-RUSHTON
Nevada Bar No. 005065 CLERK OF THE COURT
COOPER LEVENSON, P.A.
6060 Elton Avenue, Suite A
Las Vcgas, Nevada 89107
(702) 366-1125
PFAX: (702) 366-1857
Attorney for Petitioner
krushton@cooperlevenson.com
DISTRICT COURT
CLARK COUNTY, NEVADA
Samantha Inc., d/b/a Samantha’s Remedies, a CASENO. A-14-710874~J
Domestic Corporation, DEPT.NO. VIII
Petitioner. PETITION FOR JUDICIAL REVIEW
Vs, .

Department of Health and Human Services
Nevada Division of Public and Behavioral Health,
Medical Marijuana Establishment Program,

Respondent(s).

COMES NOW, Pelitioner, SAMANTHA INC., d/b/a SAMANTHA'S REMEDIES,
(“Samantha's Remedies™) by and through its attomey, KIMBERLY MAXSON-RUSHTON, of the
law firm of COOPER LEVENSON, P.A., and hereby petitions this Court for judicial review of the
application decision of the DEPARTMENT OF HEALTH AND HUMAN SERVICES, NEVADA
DIVISION OF PUBLIC AND BEHAVIORAL HEALTH, MEDICAL MARIJUANA MEDICAL
MARIJUANA ESTABLISHMENT PROGRAM (“Division™) in the administrative matter identified
by the Division as Reference No. 98468144852415974273.

This Petition for Judicial Review is filed pursuant to Nevada Revised Statute (“NRS™) 233B.

130, which provides for judicial review of contested final decisions in Administrative Agency Cases,
See, NRS 233B.032,

CLAC 2728826.0
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Petitioner submits that the Division's review and runking of the subject Application resulted in
the denjal of a provisional appraval of snid Application. As such, Applicantis precluded from being
issued a Medical Marijuana Establishment (*"MME") registration certificate, necessary in order to
operate 8 MME - Dispensary in the City of Las Vegas. Accordingly, Petitioner submits that the
Divisions actions in this instance arc inconsisient with and have cxcecded the statutory and regulatory
authority set forth in NRS and NAC 453A, and are without question arbitrary and capricious.
Furthermore, the Division's refusal to reconsider the previously submiticd application' is contrary 1o

the terms and provisions sct forth in NRS 233B.130(4), as well as to the specific represcntations made
by Division rcpresentative, Chad Westom at the July 9, 2014, mecting of the Advisory Commission

nolice from the Division on November 18, 2014, that there would be no further consideration of
applications filed during the August 2014 filing period, Petitioner construes said letter as the agency’s
“final decision™ therefore, this Petition is timely filed. Se¢, NRS 233B.130(4).

n

i

m

¥ Please ses attached Exhibit 1, letter fo “All Affected Local Governmental Jurisdictions™ from
Division Administrator R. Whitley dated November 18, 2014.

3 11 should be noted that Mr. Westom's statement were mude prior (v the mandalory ten (10) day
spplication filing peried, August 5-18, 2014,
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The glaring inconsistencies and unlawful acts enumecrated herein are demonstrative of the
Division's failure to provide Applicant with a fair and impartial review of its Application, consistent
with the all applicable statutes and regulations. Accordingly, Petitioner, Samantha’s Remedics
submits that the Division's actions, relative to the review and ranking of its application, coupled with
the failure to reconsider said Applicalion, violale the statutory authority contained in both NRS
453A.322 and NRS 233B.130. Therefore, Petitioner respectfully requests that this Honorable Court
remand the matter back to the Department of Health and Human Services Nevada Division of Public
and Behavioral Health, Medical Marijuana Establishment Program for further review on the
underlying Application of Samantha's Remedies, Reference No. 98468144852415974273,
Application Identifter: D0O03.

DATED this 8" day of December, 2014,

Respectfully submitted,

) N4
(SON-RUS

A/
KIMBERLY M
Bar No. 005065

6060 Elton Avenue, Suilc A
Las Vegas, Nevada 89107
Attorneys for Petitioner

HTON, ESQ.

CLAC 2773R26.1
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Pursuant to NRCP 5(b), | centify that [ am employee of COOPER LEVENSON, P.A. and
that on this 8% day of December, 2014, | did cause a true and correct copy of the foregoing
SAMANTHA INC. d/t/a SAMANTHA'S REMEDIES PETITION FOR JUDICIAL REVIEW to
be placed in the Uniled States mail, with first class postage prepaid thereon and addressed as

follows:
Depantment of Health and Human Services Nevada Attomney General
Nevada Division of Public and Behavioral Health, 555 E. Washington Blvd., Suite 3900
Medical Marijuana Establishment Program Las Vegas, Nevada 89101
4150 Technology Way
Carson Citv, Nevadu 89706
By_ 4 AL
"atricia Ken cmg!cxec of

COOPER LEVENSON, P.

4
CLAC 27738261
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DEPARYMENT OF TEALTH AND RUMAN SERVICES
DIVISION OF PURLIC AND BEAAVIORAL WEALTH

Novembher 18, 2014

To All Affected Local Guvernmenta! Jurisdictions:

e cse cwemmemer R

The purpose of this ctter is to provide clarificadon and additicnal information to the local
governmental jurisdictions eonceming whether the Division of Public and Behavionil Health
(DPRH) application scoring process would include “moving down™ the Medicsl Marijuana
Establichmen! (MMRB) applicants ranking list, When DPBH staff represcnted that the Division
would move 0 the next ranked applicunt if 4 locsl jurisdiction did not provide zoning or
busincss license approval, the NPBI sialf hed got ennsidered the need for the full 90-day
spplication review period for u completo review ofall 519 csublishment upplications.

‘e Division objectively scored and ranked the MME applications for euch jurisdiction. The
Division's process focused on public health and public safety as It relates (o the use of marijuany
for medical purposes, per Nevada Rovised Statutes (NRS) Chapter 4S3A. The regulutory criteria
tha Division cvaluated included the following: the experience, education and backgrounds of the
ownery and opovators; imiprel on the community; specifics regarding the labeling of pruducts;
the use of independent testing lahoratories far product safety; wransportation plans for moving
the medica) murijuann; appropriaie building and product securiry; and plans for educating MME
staff and the patients. The scoring and ranking process required the entire statutority-defined
application review period.

NRS 453A.324 fimits the number of proyisional dlspeusagy_reglatration corfillcntes_that. the
Divislon can issue in each cuunty. Further, NRS 453A.322 requires the Division to issue all
provisicmal certificates not Iater than 90 days atter recelving an application. At this time, the
Division docs not have tie authority 10 move down to the next ranked appticant if un spplicent
whn received a provisional registration Is disqualified, or to issus any additional provisionat
certificates, because the the $(-doy upplication revicw: perind (August § 10 November 3, 2014)

has clapsed. Thevefore, cerrain prior communications by DPBIH stafT anly pertsined to the
applicotion review porivd.

If the loca) goveramental jurisdiction thut Issues business licenses does nof Issue a business
licenss to the provisionally approved MME. (he establishunent cannot operste,  According to
NAC 453A.324, the Division may revake the registrution cenificate if the establishment is not

© e teermees bemecese v abmnegrens. Loaaese wevannesenisianen L T
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operulional within 18 menths fram November 3, 2014, and the applicant would bo prolubited

from réanplying for a certiticats for ot least )2 mouths after i rovocation. SubleetMoany. .. .. _
changes by (he 2015 Nevada Legisluture, the Division will open op o sew len-day spplication

period next calonder year I additiona] dispensaries are necded (o fil) the allotted dispensary

quantity in local jurisdictions per NRS 453A.324,

Sincerely,

-d WWTT,

Riehard Whitley MS, Administrator
Divislon of Public & BehavioralHealth
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MINUTES OF THE
ADVISORY COMMISSION ON THE ADMINISTRATION OF JUSTICE'S
SUBCOMMITTEE ON THE MEDICAL USE OF MARIJUANA

JULY 9,2084

The meeting of the Advisory Commission on the Adminiswration of Justice's Subcommilice on
the Medical Usc of Marijusns was called to order by Senator Tick Segerblom at 9:05 am. an
July 9, 2014, ot the Grant Sawyer State Office Building, Room 4401, 555 East Washington
Avenue, Las Vegas, Nevada, and via vidcoconference at the Legislative Building, Room 3137,
401 South Carson Street, Carson City, Nevada, Ths Agenda is included as Exhibil A end e
Anendance Roster is included us Fxhibit B. All exhibits are availablc and on filc in the Research
Library of the Legistarive Counsel Bureau.

: 1k ] \J B VEGAR):

Yvanna Cancely, Political Director, Culinury Workes Union Local 226
Bob CofTin, Councilmember, City of Las Vegus

Russ Cutolo, Scrgeunt, Las Vegus Mctropolitan Police Department
Chis Giunchigliani, Commissioncr, Clark County

Gary Modafleri, Esq.

Sandra Douglass Morgan, City Attomey, City of North Luy Vegas
Jennifer Solas, Advacate for Persons Who Use Medical Murijuana
John Watkins, Esq.

Chad Westom, Health Bureeu Chief, Department of Heslth and Human Services, Division of
Public and Behavioral Health

Kristina Wildeveld, Esq.

Assemblywoman Olivia Diaz, District No. 11 (via telephone)
Assemblywoman Michele Fiore, District No. 4

Senator Tick Segerblom, Chair, District No. 3

COMMITTEE MEMBERS PRESENT (CARSON CITY):
Christine Jones Brady, Deputy Public Defender, Washoe County

s aenvmeranra o .-...Kdih.Munm‘..A“iumt.A“onwy.Genm|.. evon b veme e e S emori raawere-o- retesabreRe et dere ot + b RN e

Hillary Schieve, Cauncilmember, City of Ronn (via telephane)

Eric Spratley, Licutenant, \Washoe County Sheriff's Office

Vanessa Spinazola, Legislative and Advocacy Direcior, ACLU of Nevada
Senator Mark Hutchison, District No. 6

COMMITTEE MEMBERS ABSENT:
Frank Adomo, Patient Who Holds a Valid Registry ldentification Card

000009
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Advisory Commitsian on the Administration of Justice's

Subcommittee on the Megies] Use of Marijusna ~ -+ R
Date: July 9, 2034

Pags: 2

STAPE MEMBERS PRESENT:

Nicolas C. Anthony, Senior Principal Deputy Legislative Counsel
Angela Hartaler, Deputy Administrator, Legal Division, Legislotive Counsel Bureau
Olivia Lodata, Interim Sccretary, Legol Division, Legislative Counsel Burcau

OTHERS PRESENT:

John Sullivan, First Sccurily Bank of Nevada
Cindy Brown

Julic Montcro
DavidKallas............ ..o .
Sel

Thamas Seralo

Timothy

Vicki Hagans

Raymond Fletcher

Wes Henderson

Mike Catheant

Nicole Qarcia

Kevin Schiller

Assemblymun William Home
Regina Harvis

Sara Clourtiur

Nancy Wilden

Cary

Chalr Segerblom opened the meeting at 9:05 a.m. He requested a roll call of members,
Mry, Hartzler called the rol! and a quorum was preseat,

Chair Seécrblom statcd that there was 8 full iécnda today. He mﬁwl«i the members introduce
themselves to the Committee.

Ms, Jones Brady seid she worked for Washoe County Public Defender's Office. She represented
clients with felony charges and the specialty courts, She worked wilh people with addictions or
mental {liness. She also had 8 background in anti-poverty work and In abuse and neglect cases
regarding children. Her interest in the Commitice was how the laws ntight impact people of
lower incame or with mental illness.

Ma, Cancela said she was the political director of the Culinary Workers Union Local 226, Her
Interest was in understanding how policy affected workers within the bargaining unit plus ather
positions on the Strip and downtown.

0600010
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Advisory Commission on the Administration of tustice's

+ - Subeommitteo an the Medical Use of Martjiusng - - - e -
0ate: July9, 3014
Page: 3

Mr. Coffio said he was a member of the Las Vegas City Council. He had been an advocate for
medieal marijuana for quite a while. He zaid he could bring s local government's perspective to
the meetings, He hoped to get an owner-user of & co-op built out of the group’s work, He
intended to fully use medical marijuana when he can due to a apinsl fracture,

Mr. Cutolo was with the Las Vegas Mctropolitan Policc Department and had been for the past 17
years. He aaid he had been in narcotics law cnforcement for the past 10 years, He said tho focus
for Metro was to cnsure that the laws made scnse. He said they wanted 10 make the public aware
of what the law really waa so s legal patient followed the law.

Ms. Glunchigliani said she had served in tho Legislature for 16 ycars and sponsored the original
medicul marijuano bill jn. 2001, Sho said shere wers jswes rmised, and she. Jooked forward to B,
working with the Committee,

Mr, Modaferri said he was a constitutional and criminal defense atiorucy, He was chief of the
narcotics Division in Honolulu and now had clicnts who were prosccuted under the old laws, He
hoped to get input in how to deal with peoplo in a fair manner.

Chair Segerblom said the Committee would be looking at ways o go bock and revisit people
who had criminal convictions for marijuana und reduce or remove the convictions.

Ms. Douglass Morgan said she was the City Attomey for North Lus Vegas. She was u volee for
the lacal jurisdictions. She advised the Mayor and Council for North Las Vegas including
developing the land use and busineas license regulasions for the project. She also supervised the
Criminal Division which prosecuted claims which included marijuana offenses. She also
represented the Police Department,

Mr. Munro said he was with the Nevada Attorney General's Office, He sald his role was helping
the state agencies comy out thelr dutles with respect to this law,

Ms. Schieve said she was a Reno City Council member at targe, She said the issue was important
. A0 _hee due to & perronal experience with her mother. The effects of medicel marijuans could
continue to give her a better life.

Ms. Solas s2id she was a Las Vegas resident and for Give years has led a social group for medics!
marijuana, Her primary interest was patient edvocacy end patient rights,

Mr. Spratcy asld be was with tho Waslioe County Sheriff"s Office. Hc said SherifT Haley
supported goed public policy and the will of the voters,

Ms. Spinazola was the ACLU Legislative and Advoeacy Director, She waa present to watch civil
“bmeii” ss they came up in the process, particulerly in regards to information sharing between
agenciey,

+ v meonss sessavariertmeite s e
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Advisory Commission on the Administration of Justica’s

~Sbcommitteo on theMedical-Uso of Marjuana e s

Oate: July9, 2014
Page: 4

Mr. Watkins ssid he was a prasticing lawyor, paricularly defense work. He said his role was to
point out the impropricty of the present law dealing with marijuana. He said there was 3 eqnﬂict
with the medica! marijuana and the criminal DUI lawa. He said anybody wha used marijuans
lawfully wus guilty of & DUT when they got {n their car,

Mr. Westom was Bureau Chicf for the State Division of Public and Behavioral Health. He said
he had the obligation to implement S.B. 374 and the adopled regulations, He said his objective
was 1o cantinue the program for card holders and get local governments up and running as soon
as possible,

Ms. Wildeveld said she was a criminal defonsc sitomey, lobbyist, and criminal fitigator. She did
death penally defense and had never represented unyonc who committed o murder.while high on
marijuana, She alzn did abuse and neglect cuses conceming parents who lost children becauss of
marijuana use. She also represented illegal and legal grawera of marijugna.

Senator Hutchison was a co-founder of ths medical marijuasa bill, He said he looked forward to
working with Chair Segerblom on this commitiee.

Assemblywomean Diaz was excited 10 be a member of the Committee. She was looking forward

to gaining more knowledge in this subject area in order to have information for her constituents
when they needed It

Chair Seyerblom said Assemblywoman Fiure had the courage to vote for the bill during the
Session,

Assemblywoman Fiore suid she was cxcited to be on the commitice, She said it way imporant to
take buck the freedoms and responsibilities as adults and United States citizens, She said she was
going to work on laws to relcase prisoners urrested.

Chair Scgerblom said it was a committec with a lot of background and oxperience with the
issues, He asked Mr. Westom to make a presentatior.,

Mr. Westom oﬁdied his pmcnl;iion with an overview of 'lﬁémﬁ;dgram: Ho said the Nevada

Constitution was changed to allow for medical marijuana, The new bill, §.B. 374, introduced the
dispensarics and the cultivation facilitics, and production for cdiblc marijuans preducts and
loboratories. He said his depanment would start reviewing applications on August $, 2014,
Exhibit G, The medical marijuena dispensarics would only be open for those who were

cardholders. He said the discussions had siarted ia 2008, then rovisiens wore made in 2003,
2009, and 2013,

Chair Segerblom asked Mr. Westom to explain how the application process would work, He
#aid some entitics plan to give a letter 1o the spplicant to go with their application to the State.
Another entity said they plan (o recommend a specific 18 applicants only. He asked if the State
looked at the applications by jurisdiction or ranked them,

0N - et e s cerr vessremmmeiemE - b b e P

000012



age 18 e M)

e - - —=Subtommittoron the-Medicaluse-of- Marfjuana— - - . e e

Advisory Commisticn on the Administration of Justice's

oae: huly9, 2014
Page: §

Mr. Westom said they will receive applications for certificates from August S through August
18, 2014. He said they were following Chapter 453A of NRS and the regulations derived from
the statutes and adopied. He gaid it was a merit based review, scoring and ranking by
jurisdiction. They had specific criteria they had to review and they had dovcloped 4 process to do
so, Exhibit G. He said there was an overview of the scoring on their website at Health NV, gov.
The spplication was thero for review and it gave all tho differont categorica of subjects they were
reviewing and a point value for each subject,

Chair Segerblom said Clark County picked IR spplicants as their favorites. He asked if it made a
difference that Clark County picked those people and did it affect the stote scoring system,

Mr, Westom sald they would, roview ull. the applications they reccived. He xaid they .would.. .

review more than the 18 recommended by un entity. The rankings may differ and there was a0
assurance they would choose the same 18 applicante.

Chair Scyerblom asked if there was a way to give ceedit in the stato’s merit system that Clark
County said they liked certain groups or locations,

Mr, Westom replicd that it was pan of the process for the applicants to provide cvideace of local
zoning and business licensing approval,

Ms. Douglass Morgan said her review of the regulations did not show any contemplation of local
jurisdicsion approval of 8 business license, She said the medical marijuana cenificate issued by
the State was provisional until it was approved by the local jurisdiciion.

Mr. Westom said it did talk sbout local goverament epprovals, He seid in some jurisdictions
there were no business licenses issued.

Ms. Douglass Moargan said whether or not a business had the proper zoning wax contemplated
and that could be detemined with a zoning verification lctter.

. .Mr. Westom said the provisionsl centificaten were issued 20 the lacal jurisdictions could approve,

Ms. Qiunchigliani said a number of people said they were going 1o give nanprofits some
assistance. She said she could not find anything in statute directing that as part of the merit base.
She asked if that was a voluntary effort.

Mr. Westom said Uiere were catcgorics (hat spoke to community impact and other critesia wicrs
their contributions to non-profits and other entitics were a factor.

Ms. Giunchigliani said she would like to see the sections whete those categorics were referenced.
Senator Hutchison asked Mr. Wostom how it was going to work, He seid he assumed the State

.. Was starting with a bass enalysis of the statute. He referred to Section 11.7 of S.B. 374 where

e stirsseeneammpasiens 1 o
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the law required certain criteria be applicd in eveluating the epplications before the certifications
were issued. He said it included contemplation of taxes paid to {ntegrated plans from seed to
sell. He sald they went to a for-profit model as opposed to a nonproflt mode! for & specific reason
from the law enforcement standpoint.

Mr. Westom said they were looking at the criteris mentioned.

Senator Hutchison said whea looking at the 18 applications spproved by Clark County, they
would be evaluating independently of the County's analysis in terma of who the best ranked
applicants were, He said if applicants satisfied more of Section 11.7 in the statute, but wero not
included as part of the 18, the State would look at the applicants,

Ma. Jones Brady said govemment transpurcncy was importunt to her. She asked what things
were in place Lo ensure that things were Irangparent and consistent, She said there needed 1o be
discussion arcund how or why decisions vary significantly. The other thing she was concerned
about was the for-profit mode. Sho suid transparency was very important and people were in the
buginess to make money and a profit as opposed to helping a community.

Mr. Westom said Clark County and some other jurisdictions reviewed criteria at the local level.
At the state level, they reviewed the entire operation, He said much of the information they
received was confldential and thoy released whut information they could, but did not have full
transparency because of the law. They will release the information about those who received
provisional certificates along with their rankings, Exhibit C. He said they would not release
information if the applicant did not rign a release form.

Assemblywoman Fiore commented sbout the nonproflt issuc, She suid the phermaceutical
companies and vleohol companies were for profit. The new medical marijuans businesses
moving to Nevada will be giving a lot back 0 charity. She said it was a for-profit company.

Chair Segerblom said they made it for-profit because law enforcement suggested it end they
wusled lo bring the best und brightest from around the country to Nevada, He said they had

estt aommtenageote. & maaoaveses -

reccived infevest and applicutiona from ariind.fhe countey of people with backgronads fmmaall, .

varictics.

Ms. Giunchigliani said she thought the for-profit base made the most sense, She asid nonprofits
found a way around the rules and went undergraund. She wanted it as legal as possible. She soid
merit basc would use Section 11.7, but the regulations ndded some additional information. They
needed experts from oul of sialc (o assisl, She was concerned about the stafT avallable for the
State. She asked what the turn-around time was for decisions and implementation back to local
govemments for final approval.

Mr. Westom seid it was all faclored in, including the verticul model proposal. He said cach
aspect would be reviewed scparately. The time frame was 90 days to review all medical

an-e o wem
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marijuans spplications in the state. He aaid they were staffed to mect the demand. They had a
combination of statc cmployces as well as contracted staff,

Ms. Giunchigliani asked if they did a disclosure so there were no conflicts or business interests,

Mr. Coffin said the bill was still in flux in order to mect things still nccding solutions. He
brought up an issue of an owner-grower co-op. He sald he had not seen applications, but hoped
for an incentive for owner-growers. He requested Mr. Westom keep the committee informed of
all the things that arise conceming the iasues, He asked a question about the selection of the 18
people chosen by the county, but the state chose the 19th person. He wondered what that did to
the onc who was number 18,

Mr. Westom szid they will receive all the spplications of people who apply acrass the state. He
said they would come up with the highest 18 rankings in Clark County and issuc provisional
certificates. He said Clark County then had the option of denying the businesses at a local level.
If they arc denicd 2t the lacal level, then the State will also deny them and the State would {et
Clark County know wha was the next ranked entity.

M. Coffin said they would not know who was ranked because of confidential lows.

Mr. Wesiom said they would publish those menkings, but not in detsil due to confidentiality
clauses. They would be in conversution with the loca! govemment.

Chair Scgerhlom asked if Me. Westom said they were going (o publish the rankings of everyone
who applied in the district or just the number the jurisdiction was eligible to receive.

Mr. Westom referred to Bxhibit €. He suid they were issuing a release form to applicants and if
they chose to sign it, then their ranking and score would be released.

Ms. Wildeveld said the City was requiring a copy of the State application for the liconsing
process. The State was supposed 1o be ranking the applications blindly. She asked if there was
—information shacing or was the State portion af thie City application confidential.

Mr. Westom sald he would do his best 1o answer the question. He said he had no comment on
what the local govemments decided to do. He said the ranking ond review had identified snd
unidentified criteria in the application.

Mr. ModafTerl sald the 18 poople approved by the County will end up with the licenses. He saild
there was going to be a push-back, He asked if that was correct,

Mr. Weatom said the State process was meril based and it followed the slatutes and regulations.

The applications outlincd their requests und they would review, ranking und scoring the
applications regardless of what occurred ut o local level.
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Mr. Modafferi s8id after the ranking was accomplished, local government would have cartz
blanche power to choose the applicants,

Mr. Westom said they will notify the applicants that the State wus planning on issuing them
provisiona! certificates and then they will notify the local government of the highest rankinga. It
will thea be up to Clark County to decide what they went to do, If the county denies an applicant,
then the State will also deny them and then notify the county of the next ranked applicant,

Ms. Giunchigliani said Clark County kept alive all the otlier applicants besides the 18 in case the
State did pot select the same people.

Mr. Wesiom gave o brioC overview.of the cument proéess as cullined.in Exbibit C. He said.the .
secyrity would be huge and there would be automatic nolification to law enforcement if thens
wag 8 security breach, Ho said it was important that the packaging had strict guidelines. ‘The
packaging was child resisiant,

Ms. Jones Brudy said she hud scen cards und centificates from California. She asked if the
medical marijuana cards and certificates huve consistency und o professional appesrunce as well
ax being difficult 1o forge.

Ms. Westom suid at leust three documents were relevent (o her concem, The existing marijuana
patient curds were proceased in 4 purtnership between DMV, DPS snd his office. He said there
were 8 lot of security features. The Division issuing the medical marijuans agent cards or
employees will have similar security features, The medical marijuana provisional cestificates will
be printed wilh security features like other licenses and cenificates issued by the Division, He
suid they print a lot of certificates that arc health relatcd,

Mr. Watkins asked about child resistant packaging. He asked for a description ef the packoging
that would prevent children and other members from gaining access to the drug.

Mr. Westom ssid the regulutions called out specifics on child resistant pucksging. They review
cach applicants. nackagiog.and. have 3. ruutine inspection a1 least once per yoar of the
establishments, He said they had apprapriatc enforcement ability at the establishments to curtail
peckaging not in the best intercst of children.

Mr. Watking suggested that the packaging have a zip lock with an actual lock and the cardholder
would have the key. Ho said they needed to make sure children and unauthorized adults do not
got into the packege.

Mr. Westom said they had 12 new positions and projected 1S conmructed employees would be
necessary to assist in reviewing the applications, He sald the contractors had different specialties,

Chsir Scgerblom said Clark County did not limit the number of grows or edibles in the state law.,
... Hoasked if there was some type of limited cultivation.
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Mr. Weslom referenced Exhibit C. He said they wanted to be sure the supply was sufficient. He
said if the supply authorized was for greater than the demand, then illegal diversion was a risk.
The adopted regulations said tho Division may limit the cultivation in the State, It would have to
happen through & public hearing, Ho ssid they know how much aquare foolage was nceded in 8
cultivation facility to grow medical marijuana. He said they also factored in the reciprocity factor
ﬁomnlsl lothcr states, They were projecting a range of 660,000 square fect of cultivation up to almost
1 million.

Chair Segerblom asked if the Division had projected the number of cards needed for next year,

. Mr..Westom said. currently there wecee over:6,000 medical marijunch cardholders.sod g humbee. .. .
of caregivers in Nevada, He said the numbers were growing rapidly. They issued smtewide

numbers only and it was posted on the website,

Mr. Watkins said he undersiood that police will have, in their scopes, the individuals who have
marijuana cards,

Mr. Westom said they already hud a process for law enforcement purpases where they can look
at the data base to see if someons was a cardholder.

Mr. Watking said the police could look at the card and run the information,

Mr. Westom said he could not comment on that.

Mr. Cutolo said pert of 8.8, 374 required (sw enforcemont to huve uccess to cardholders
information in order to verify the card. He said the ascess was limited and the list was updated
daily. Tt did not give names or addresses of the cardhalder,

Mr. Watkins said the police would then not have any sccess or knowledge thal a person driving a
cur was o marijusna user,

R T Tt

Mr. '&Eio’ said the information was remaved from DMV four or ﬁvc“yeam i'ga.
Mr, Westom referred to the process of receiving the cird as outlined in Exhibit C.

Chair Scgetblom said within tho year the State could have 50,600 card holders. He asked if there
was enough sla(T to process thal nuniber of cards acxl year,

Mr. Westom said if Chair Segerblom was correct and they had 50,000 cardholders rather than the
6,300 currently projected, they did not have encugh staff. He said they had sysiems in place to
request (he resources to meet the demand.

Chair Segerblom asked if the money for the cards weat to the Division.
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Mr. Westom sald the funding for the medical marijoana card holder program and the medical

marijuana establishment program were held separately, He said the division was fexible and
would ask f{or additional resources if necessary,

Mr. Westom said whea thoy completed the epplication and turned it in, thero was a lotier that
gave them 30 days as a cardholder until they received thelr card.

Ms. Solas asked if the statistical page looked different earlicr. Sho said she remembered &
sepanition of age and who had the card and their eondition,

e cmmrm -+ ene MY, Wiestom said he.did not. bave that jofaguation. o v s 1o - -
Ms. Solas said aboul two ycars ago the age of the person was relcased. She said it made it
convenieat to point out that it was not just young kids getting on the program, The majority of
card holders were over 30.

Mr, Wesiom said she was correct, but it was 1ot an their site due to confidentiality requirements,

Chair Segerblom ssid (hat might need to change to show who was participating and their ege
groups,

Ms. Solas ssid she would like 10 see the ages of the cardholders and the zip code so they could
see where the population was located and who needed the medication.

Chair Segerblom reopened the mecting with a request for public comment.

J. Laub, President of the Las Vegas Medical Marijusna Association said they would continue to
focus the industry to serve patients. He said il was 0 help the patient. He said the organization
was working with dactors, rescarchers, and the University,

v+ e - . J0h0 Sullivan, President snd CEQ of First Security Bank of Nevadp, auid hia bank was willingto .
provide benking scrvices to medical marijuons cstablishments in the State. He said they did so
out of compassion for individuala who required the medication. He said he had met many of the
applicants in the past few months, It was still a grey area in the law, grey an the federsl level.
Any revenue derived from the sale of marijusnn was still illegal. He said in February the
Financial Crimes Enforcement Nelwork, (FINCEN) roleased guidance (o the banks. FINCEN
said Ue services could receive banking scrvices if they were in full complisnce with the stale und
local laws and regulations, And accondly that the businesses do not violate the ¢ight principles of
the Cale Memorandum. He said they concluded it was possible to stay within the guidelines. He
said FINCEN expecied banks to implement robust monitoring systems in accordance with state
law. The mar{jusna opcrations had 1o be complying with state and local Isws. He suid they also
had to know who the customer was, how thoy operated and what revenue and currency deposits
they were making, He said they had to track the customer, Oue rea of guidsnce boneficial for

crcpmenieicse POVPIN
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ths commities was that FINCEN encouraged banks to establish lincs of communication with
suate and local governments. He aaid the monitoring syatems were & huge burden for the banks,
The Cole Memo stated that they aceded o remove the danger of an all cash busincss. He said
huge sunctions can be imposed on financial systems that do not follow the regulations.

Chalr Scgecblom said Mr, Joncs would mect with My, Sullivan about ways the committee could
propose a bill to help the banking industry in Nevads. He added that Item VII of the Agonde,
concerming credit unions, was pulled because they wanted more time befors they made a
preseotation.

Cindy Brown said in Nevada tho paticnts were required to be experts on merijuana, She wanted

cach dispensary to.have.at least onc patient on theirboan,...... ... . —

Julie Montero said she was a registered nurse in Nevada., She seid limiting the aumber of
cullivation facilitics scemed to limit paticnt access, Sho sald the patients were having difficulty
with tho cards duc (o the length of the process.

Chair Segerblom requested zhc email her ideas 1o the committee,

David Kallas said he was a cardholder. He said he understoad the need to pratect children from
uccess to the medication but it was important to remember it was medicalion ond pharmacies
were not required to put locks on the medicines they dlspensed, He said the cost of locks would
be passed on to the patient. He asked for 2 trigl run on the application process to make sure an
agricultural specialist did not evaluate cverything they might not have knowledge about,

Mr. Watkins said child resistunce packaging was not the case, He said he just wanted to show
that child resistant packaging was not child rosistant,

Ms. Solas said she went lo Colorado and looked at their packaging and the packaging sold.a.t the
major conventions, She said the puckaging sold in Colorado was harder to get into than aspirin or
oxycodone,

7 Sal said the people on tho board ascmed open-minded nd togical on this fopic. He said he wasa

caregiver. He was concerned that the opportunities 10 get into this industry were limited to
wealthy pooplo, Ho said limiting the amount of growers reduced the quality of the medicine. He
sald from his personat experience small gardens produced the beat medicine over bigger gardens.

Asscmblywoman Fiore asked Sal to cmail his ideas to her,

Thomas Scrato said he was 8 medical marijuana cardholder, He discussed concentrates made
with a butans product. He said it took a natural product and applied gas (o reduce it down, The
butane was not tatally removed from the product. He said he was able to offer a product that
never butanc on the product. He said methane gas was complotely natursl. He added

cxploding hash labs were a serious problem,

e stenne: s o
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Timothy aaid he had numerous concerns. He said §,8.374 causcd paticnts a lot of problems, He
hed 10 go to Colorado to be licensed. He said a patient only had a limited amount of funds. He
8aid the system did not protect the patient and their medicine, He feared not being able to grow
his own medicine. He sald thero was no scientific rescarch conceming driving under the
influence of cannebis.

Vicki Hagans said tax and political donations from the past as well as lime should be considercd,
She said a swab test for the DUT and job issucs are being developed at this time. She asked if
there was a projecied date afler the applications were approved.

e e ORAIE S erblam, anid ithed 10, be by 90 duys for she State... . .. e 1+

Ms. Hagana said California had hundreds of different cards. She asked how to define oo much
medicine. Each dispensary nceded 3 to S cullivation systems, Tho concentratea take a vast
amount to make them. She said they nceded to consider not putting limitations on cultivation.
Paticnts nceded to maintain their own gardena. She said agent cands were very expensive.

Chair Segerblom requested she email all of her suggestions to the commitice.

Raymond Fletcher requested fhat they look ut protection for patients as far as work. He lost his
employment even though he wes a medical marijusna patieat. He said Voc-Rehab programs will
throw them out {f they use mar{juana, He said they do not want to limit the ability for patients to
grow their own. )

Mr. Kallas requested they ask the state representatives from the Division of Public Health to post
their presentation on their website.

Mr. Westom said it was on the legislative website and they would put it on the Division’s
webaile,

Mr. Weslom. sdiil. he hud. coyeeesl the_majority of she. presomation., He asked. if hew.more____
questions,

Ms. Solas said the medical marijuana registry card took about 21 days to receive, She said she
had rot acen that level of tum around. She said they kelp people with the process.

M., Weston: asked If the patient had sent in her card on the 215l of June.

Ms. Solas replied she sent it on the 21st of June and had not received anything in the mail. She
said other patients tumn-around time seemed more like about 6 weeks.

Ma. Westom said the calculations avcraged 21 to 27 days for turnaround depending on whea it
_was sent. He said the demand increased dramatically. They were adding additional resources to
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boe sure they were in compliance with the law, but did aot have the resources to take the required

ig ::ys and bring it down to $ or 10 days. Ho said the background check required approximately
y8.

Ma. Douglass Morgan said the estimated amount for grows was between 600,000 to 1 million
squarc foct for the entiro statc, She sald there was no public hearing scheduled to limit the
number of cultivation growers.

Mr. Westom sald she was correct, Public hearings required a 30 day notice. He said the estimates
were givon to meet the projected nceds of Nevada patients as well as reciprocity with other
states. He said that was not a limited, but rather & work load analysis.

Chuir Seg&blom é'ike.d ff they g;wc 4 gros\/ license. d!d they have tité ablll!-)'mw\\'itﬁdrﬂawit ;} I

scale it back if there was too much product,

:1:. }‘Iestom sald they did not have an exact process et this time, It would have 10 go to a public
earing.

Ms. Giunchiglisni asked when the respplication period would aocur.
Mr. Westom said it was not scheduled at this time.

Ma. Qiunchigliani asked if local business license depariments needed o inspect the
cstablishments.

Mr. Westom said it depended on decisions made at the local lovel, The state usually did not have
a comment on local processes.

Ms. Glunchigliani said she apprecisted Mr. Sullivan and (he banks adding that there may be
some flexibility there. She was curious about the no ex-felons rule working there. She said
Nevada reinstated felon rights and she hoped they were not permanently barring people from

working.:Sho asted i€ Zorhcanc changed thely partners befre s Stato apencd their applicaons.... ..

what would happen.

Mr. Westom said they reviewed what was on the application when it was received. He said it

:youlq not be a factor if the ownership was differeal from the application for zaning or business
iceasing.

Ms. Giunchigliani said on the local level they might have voided themselves if they made
changes, She said the original bill contained language sbout the attending physician, The
attending physician was a physiclan ticensed to practice medicine and had primary responsibility

for the carc and treatment of the patient with & debilitating medical condition. She wanted to
make sure {t was atill & condition in the bill.

S —
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Mr. Westom said yes, those were things revicwed by staff for medical marijuana paticnt holders,
Ms. Giunchigliani wanted to reinforce the idea of licensed physiclans in the state.

Mr. Westom said there was a provision that they make themselves aware of recommendations
from physicians for potential conflicts.

Mr. Coffin asked about shering information on inspections, The City of Las Vegas wanted to
know if someone fuiled or was in jeopardy of losing (heir special use permits, He asked bow they
received the infarmation.

Mr, Weslom said he hoped it would be the same as other programs and readily available, He said

other programs, special repons were pasted on. the websites. Thatsvas she quickestway.lagetshe. . .. ...
informution cut ta the local governments,

Ms, Wildeveld commented that people conoemed sbaut receiving niedical marijuana from 8
dispensary said some applications contemplated giving frec medical marijuana to certain
individuals, She asked if there wus a standordized system (or trecking and verifying state issued
cards that the establishments were using. She said people would be coming from ull aver the
country and wondered how they would know if & card is legitimate.

Mr. Westom suid the law required the dispensuries verify that the cards ure legitimate, He suid in
2016 the Swue will have worked with other stales o try and have verification of the cards
through cleetrenic systems, He said it was difficult because not oll states had electronic sysiema,

Ms. Wildeveld asked about regulations changing the ownership of cstablishments once the
license was grunted.

Chair Segerblom ssid the law did not provide for the change of ownership, He said one of the
purposes of the Commitiee was to design and process the transfer of ownership.

M. Spratley asked about the squure footsye needed for production fhcilities. He inquired about

-..———one spplieant.opplying for the whole. | millionsn Jimited
to onc facilily in the State or would they still allow other facilitica.

Mr. Westom ecplied the production he mentioned of 600,000 to 1 million square feet.of
cultivation facility was for the growing. He said a super facility needed to rank in score high
cnough on their application to have that spot.

Chair Scgerblom said he thought they were not going to rank the growers, but were going to
approve all the growers until they had the public hearing.

Mr. Wesiom said they had to bo sure that what was proposed was in compliance with the
regulations and statutes. He said until they had (ke haaring, they could not limit production. He
said ho had not heard of any one proposing ! million square feet.
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M. Spralley said it was a concern from the Jaw enforcement point of view.

Wes Henderson, Director, Nevada League of Cities and Municipalities, said Ms. Garcix and Mr.
Cathcart were also present. Mr, Hendcrson gave a bricf overview of sctions of the various cilics
and towns throughout the State, Exhibit D. He said there were 8 varicty of responses conceming
medical marijuana, He said two or three cities prohibited the establishment of facilities within
their jurisdictions; however, one city was reconsidering its decision. Several cities had not taken
any action, and some cities had enforced moratoriums from six months to two years. He said
some citics had voiced concerna regarding the federal prohibition against marijuana. He said
other cities had adopied regulations and were accepting spplications.

Chair Sogerblom said some rural counties had ove or two incorporuted citics but lurge
geographical distances. He agked if they necded to incresse the number of dispensaries for those
counlics,

Mr. Henderson said it hed been expressed a4 a concem. He snid there were no incorporated cities
in Nye County, but there is the town of Pahrump,

Mr. Mike Cathceart, Business Operations Menager, City of Henderson, talked about their process,
The council adopted ordinunces on July 1, 2014, and opened the upplication process on July 7,
2014. He suid they hud reccived a lot of questions and calls but no spplications lo date, He said
they had scven classes of different medical marijuma establishments. They were nol sclecting
any number of applicants before the state process. He sald when the list was returned from the
State, the Council would look at doing the permits and issuing the business licenses. He said they
were concerned they might not get their entire renked list buck,

Mr. Westom said they would scnd the top ranked to the City of Henderson, He said if an
application was denied at the local level, the State also denied it and would let them know who
was the next renked entity,

Chair. Segerblom thought he heard the whale ranking was public information, te nsked i the | |

city would not know who was ranked next sfter the first five entitics.

Mr. Westom said it was two different processes. He said one was the discussion of what was
relcased publically and tho other was conversations with the local govemments. He said it was
subject to the applicants signinp the release of information.

Mr. Cathcan was concerned obout the apen meeting law, and they also wished to have vertically
integrated establishments, He said if a dispenscr was ranked number 6 on the list bul ranked as

the number 1 cultivator, they wanted the flexibility to license them as a ventically integruted
establishment.
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Chair Segerblom asked Mr. Westom if the total rankings on the wobsitc would not necessarily be
given direclly to the city.

Mr. Westom said they did not have exact dates and when it would be posted to the website.
They were still revising the process.

Ms. Douglass Morgan aaid they did not have the different classifications. She geid they did aot
want to have t wait 100 long to receive the Information and renkings.

Mr. Westom said their process was (o issue the provisional certificates to the top ranked for the
jurisdiction, Ho said they would look ol the dispensaries being in the appropriste places for the
paticnta, They were not autharized o approve someone who was not propetly ranked. He said it

- - .....Was.a merit based system, et e I o

Ms. Nicole Garcia, Henderson City Attornoy’s Office, reviewed tho regulations the Sute

prescoted a3 a rationale for withholding the entite list. She sald they did not (ind anything in the

regulatlons that prevented the State from giving them the cntire list of qualified applicants. The

legislature gave the cities the ability (o regulate the 2oning and the business licensing.

Mas. Giunchigliani said she did not want political bid shopping. She said it was not the whoc list

because it was merit based at the State lsvel, She asked sbout a denial coming in at the State
level,

Mr. Westam replied that once they got past the spplicant issued provisional certificates, local
spprovel of the businesses was required. He nald at the point the local government denied the
business, the Stato followed suit and denled the certificate,

Ms. Giunchigliani sxid they should not jump all over the list,

Ms. Garels said they wanted the State to do the vetting of the applicants and the city gave a lotof
weight to how tho State ranked them. She said Henderson did not want clustered dispensarics.

.. Jewn. Schiller, Assistunt Mandger Washoe County, gave.a guick ondate_conceming Washoe .
County, They passed regulatory and code changes in April. They providod provisicaal zoning
letters and worked with the State arcund remaining issues. They were looking at locations
{ncluding the other holders.

Chair Scgerblom opeacd discussion on Agenda liem VIII, laws governing driving under the
influcuce of marijuana,

Mr. Anthony aid be hed assembled a two-pant handout; one oa the National Conference of State
Legislatures, Exhibit E, and the other a colored chart on DUI laws, Exhibit F. He sald driving
under the influence of & controlled substance was different than a traditional DUI. He xaid there
was 3 .08 standard for driving under the influcnce. He said it was a per sc standard meaning if
the bload elcohol level was over .08, & person was considercd impaired. Some states had effect

..... b mmemma e wmeiiceaseie sumuns Ghmem  Gvmeis o v
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based laws where the officors had 0 prove you were impsired. There were also zero tolerance
states where if you had any amount of & controlled subsiance in your system, you were presunied
to be gullty. He said Nevada was a per se state that set out various requirements for controlted
substances. He gaid in Nevada, urine level was 10 nanograms per milliliter for murijuana end 15
nazograms for marijuana metabolitc. In terms of blcod for marijuana, it was 2 ounograms and §
metabolites, He said there had been earlier autempls 1o carve out exceptions for medical
mar{juana use, Mr, Anthony referenced Bxhibit F, the highlighted map, He said 6 states had per
se limits similar to Nevada; 11 states had zero tolerance; the remaining 33 states had effect based
laws and it was up to the prosecution to prove,

Chair Segerblom usked about the Califomnia law. He said the officer determined whether or aot
there was impairment and thea there was somedtypeofiost: . ... ... ... .. :

Mr. Anthony seid yes, that was his underatanding,. In Califomia you were given a field sobriety
tcst and il you failod, then you rocsived blood and urine tcsts and it would be edmiasible in court.

Mr. Coffin asked how much marijusna had 0 be consumed to reach the S nanogram amount. He
asked if it was literally a (race of exposure,

Mr. Anthony said that waa onc of the issucs debawd, He said for cxample, how long does it stay
in the body and how is it metabolized. He sald it was an emerging arex of law.

Mr. Coffin said he was familiar with how much alcohol was involved, but what about & contact
high for & person who had been near sameone who smoked marijusna.

Mr, Watking sald there was a distinction between alcohol and marijusna. Alcohol wes a “polar
substance™ which meant it loved water, and marijuana is non-polar and loved fat. When smoking
the THC leve! rises rapidly and within 20 to 30 minutes it goes down quickly. He said 2 wwlu
later the marijuana THC in the fut can travel into the blood. He ssid the studies dealing with
marijuana and driving did not show impairment in the numerical levels, Wo were putting people
in juil who were nol impaired. He said the nunogram musnbers weve plucked out of the alr, He
e — Sl the impaimment standacd was.u betier way, - A . S —

Ms. Jones Brady said it was prisan, not just jail.

Assemblyman Home said he represented clients secking medical marijusna licenses. Last session
ho aponsored a bill calling for a carve-out for paticets with medice! marijuana cards who were
detaincd by police. He said the bill was a faimess issue. Medical macijuana card usems were
detained by police. Medicinal cannabis was the only medicine with limits on it He asid law
enforcement had all the tools for proving impeirment through (ield sobriety tests. People said his
bill would allow more drunk drivers on the steets. He suid nothing in the bill prevenied medical
marijuana cardholders from being proseculed (or driving under the influence. Ho said the

prosccution still had to prove thelr case. He recommended another BDR similar to the ono last
session,
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Ms. Giunchigliani said she tricd 1o deal with the drunken driving issue in A.B. 351 from the 2003
session. She s3id marijuana end cocsine were added to the Prohibited Substances Act in 1999.
She suid the research did not tell what a metabolite wis for cocaine and marijuana, They could
change the substance oct. She said it ncedod to be scial blood testing, not uring testing. The
two nanograms needed to be looked at, not the metabolite. The U.S. Department of Health and
Human Services sald they ranked 15 nanograms for the purpese of hiring, firing and screening

people for federal employment. She said it was important to measure the right thing. The {ssue of
impairment also had to be investigated.

M. Spraticy said law enforcement was a willing parmer in AB, 351. Ho remembered holders of

discussions regsrding the law and to make sure they crafied lawa thut would affect drivers on the
rozdways. He said the Federal Motor Carrler Safety Adminlistration had 8 ban on medical
marijuans usc for commercial liconse holdors,

Chuir Segerblom opened discussion on the Agends ltem IX, obtaining a medical marijusna
identification card in Nevada and Arizona. He said they needed a wuy to ximplify roceiving a
card.

Mr. Anthony reforred to Exhibit G and BExhibit H. He said Exhjbit Q outlined the Nevads
medicul marijusny program and the other exhibit had information from Arizona, including a
patient cheek list, He said in Nevads curvently someene fills aut s request for an application by
mail, it cannot be done in person, end pays tho roquired $25 fes. The Division then sends 8 full
application; the person fills it out and returns it with a $75 fee. The Division checks it for
completeness, and then within 30 duys when there is a decision, the person czn go get the card,
He said in Nevada by stutute and by regulution once the epplication is deemed complets the
application can be treated Jike you were a cardholder.

Mr. Anthony said it appeared Asizone's process was much quicker, The application was dons
on-line, not in person. The on-line process retumed the decision to the applicant within 10

- .commercial drivor’s tcenses wero not affected by.the bill, Ho.said. low. caforcement.wanted . ... _.

busineas days. He did not find.an exception grandfathering a person in once they sppliedfacthe .

card. Ho s2id they might have 1o wait ths 10 full days before recciving the card. He said the
other differences were very minor. Arizona had s slighly higher fee at $150 and Nevada's was
reduced this last year,

Chair Scgerblom asked why they could not have an internel application as opposcd to the current
systen.

Mr. Westom sald they were looking &t making the system more web bascd, The Division bad 8

ceatralized licensing database system that was authorized and funded, He said they were loaking
at electranic aystems but they taok time to get.

o . vt . e aee s PR R
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Ms. Giunchigliani seid thoy could remove the request for part of the application, The DMV card
was for an officia! ID that weuld prove out. She aid dispensarics were in place with reciprocity
in place with minimal verification, She said they nceded to speed up the process and offer an
official govemment ID to protect the patient,

Ms. Solas said as soon as the patient reecived a dactor’s approval, they could use medics!
marijuans before they received the card. She suid if they removed the requirement for & mailed
application and allowed on-line applications for the $25 fee, it remaved S to 7 days in mail time.
The application would atill require the dactor's signanre to atart the pracess.

M. Spratlcy said law caforcement was very much opposed to moving awsy (ram the DMV, Ho
said.it was.a good.card, thoy recognized it, and it was hard 10 farge. Ho said DMV did a (antastic
Jjob of producing medical marijuana cards in Nevads.

Ms. Soles said she bad been stopped by law enforeement and they were unable to eccess her
{nformation until she handed them the card. Sho said the card made her fecl safe.

Mr. Westom asked Mr. Anthony il Arizonu gave any information about the background checks
of the paijents,

Mt Anthony said he did not eecull Arizons having as detuiled o background check, He said they
did fingerprints, but they had moved sway from that.

Chair Segerblom added that felons were excluded from medical marijuuna. He asked Ms. Regina
Harris to come forward, She claims to have invented a new way to jssue medical marijuana
cards,

Regina Harris said she was with Get Legal 420. She said they provided residents with chronic
and debilitating conditions support with the medical marijuana cards.

Sara Cloutiur said the service wus designed 10 accommadate patients in nced of the card, She
suaid_thoy were a mohile scrvice, They were, looking . forwand. 1. svorking_with onprofit
orgsnizations to help them mitigatc fecs for paticats in need. Ske soid they were developing &
full service medical marijuana kiosk allowing patieats to automatically upload their information
1o the Slate, be evaluated by an sitending physician via telemedicine, and acquire their temporary
1D all ai once, She said the machine had the capability of providing diet programs and stress
tests, as well as on-line bealth monitoring.

Ms. Horris sald they wanted to achedule, a1 n lJater date, a time to demonstralc tho prototype.

Ms. Solas was concemed about degrading the medical profession by not having a dactor
physically examine the person.

L e L e SPR e -
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Ms. Harris said there was o blood pressure cuff, a scale, and monitoring for temperature. She said
il was everything you werc ablc to do in a doctor's office basically through telemedicine.

Chair Segerblom asked if the doctor was not present but was watching the paticnt.

Ms. Harris said yes, il was similar (o Skype, the doctor was on the other side of the monitor, It
;&d face recognition and could do an cvalustion right then and uplaad the information to the
tare.

Ms. Qiunchigliani suid she thought they were promoting s business rather than wellness. She
asked what they charged s patient,

Ms. Harris asked if she meant for their acrvice o help them register for the card, She said they
charged $269 which covered the state fig, the doctor's evaluation, the notary and all the
peperwork. She said they were 8 mobilo servico and went direetly to the patienl. She said they
took out the tedious process by doing it for them.

Ms. Giunchiglioni said under stats low the doctor hed ta have the primary responsibility for the
care and trestment of the patient, not be a drive-by. She was concerned, and she did not want to
put people at risk,

Chuir Segerblom said this was marijusna, not cocaine ar heroin, Tliey could change the [aw.

Ms, Giunchigliani ssid it was very clear that the voters had voted to allow you to be recognized
by the card,

Ms. Harris said if the patient already hud un atiending physicisn they offered to take the docter’s
fees aut of the proposal,

Chair Segerblom soid he had a guy who was fired due 1o a work injury and he tested posilive, He
suid he looked in the yellow pages, called them, mst the doctor und they sturted delivering to the

Ms. Giunchigliani said you did not need to pay anybedy $100 bucks for the help.

Chasir Segerblom said you do not need to pay, it was just the possibility out there. He sald he was
intorested in the kiosk,

Senator Hutchison said the idea of clectronic and web services needed (o be investigated. He

asked if they cauld schedule a time for the parties lo present some of these topics; databased,

web based, eleclronic based solutions to the challenges with tho law,

Chair Segerblom referred to Exhibit |, five things he was interested in hearing for potential topies

on future agendas, He said they would have at least iwo more and maybe three morc mectings.
....He_mentioned transfer of ownership of establishment licensos, sdditional dispensaies, the

000028



(Peqe 3¢ ot I3)

Advisory Commission on the Administraten of Justica’s

i Subcommitteeon theMedicalUseof Monijuany e e e s e
Oates nudy9, 2014
Pige: 21

estimated sumber of cardholders, the process for new ID cards and whether doctors who
prescribe should be lisicd on a stale website,

Ms, Givnchigliani asid they cannot use the word prescribe, they need to look at application or
something. She asid they needed Lo ook al the sislute restricting public health labs from
participating. Thoy needed to look at Scnator Rawson's languege added to a bill in 2001 which
allowed for research by the University System, but they had to apply to the Federal Government.
She recommended removing that language, She wanted to discuss allowing green houses o
grow. She was also concerned about the drunk driving laws and any criminal siatutes woven into
the bill, She said growing one's own medical marijuana needed (urther discussion. Horticulture
programs &t the public instiwtions should be catablished. She said they nceded to fook at “candy
production® so the kids hed access to it, She way concemed sbout price gouging for cost_of..
spplications. She was concemed sbout reatrictions going scross county lines.

Senator Hutchison said the commiltec necded 10 addross and talk about the challenges the cash
business had and possible clectronie solutions. He wus also concemed about reciprogity and a
databased system they could review.

Mr. Watkins said they needed to discuss the usage of marijusna and driving. People need their
medicine and also need to be able 10 go to wark.

Mr. Kallas said he agreed with Ms. Giunchigliani. He suid this should be about the patients and
not profit sharing. He said as soon as possible eliminate the request from the cardholder to the
State to peceive an application. He said it was & waste of time to have 1o justify why you wanted
the application. He said in regards to reciprucity it was important to require that cach dispensary
receive all other swate’s copics of what they issued to the cardholders.

Chair Segerblom said all they were doing was asking them (o aign an affidavil; they were not
going to grill people.

Asscmblyman Home said it would be beneficlal w dovetsil the statc process with the local
procesa, He suggesied the. Slate being responsible. for she saliber of the applicants apd the logal
government responsible for the zoning. He sald that might climinate a lot of the confusion. He
said gaming license holders were not permitied to participate, however, the gaming licensces
were the most vetted people in Nevada. He said originally they wanted the most sbove reproach
caliber of people participating. He wanted o be sure high-caliber people were involved. He said
the lssue on ransporting cannabis acrass county lines needed discussion. Ho said if the sate said
somuvone wes un appropriale grower, then pernps it wus sgainst public policy for ether counties
that permilted it to block it and only allow those growing in their jurisdiction.

Thomas Serato, long time user and advocate, said protecting the children was the first and last
cry of prohibition. He aaid nobody ever died from using marijusna. He said he had smoked for
40 years and had driven an auto sincs he waa 8 years old and never hed an accident or beea cited.
He said he would take any test designed,

- . e e e eerr——
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Nancy Wilden talked about cloncs, She sald the cultivation sites are going to nced 1,000 clones.
Her brother was involved in cloning for almost 10 years. She had a group of gardeners who
wanted (o provide clones to the cultivation sites,

Chair Segerblom said they could scit 12 clones and give away 1,000,

Timothy said it was about wellness. He said he was forced out of the medical cannabis state
registry in Nevada,

Chair Segerblom said he understood that what he wanied them to do was put free or really cheap
marijuana into the law, He said they cannot do that ontil February, ..o ... -

Timothy said It was not about cheap cannabis, He aid within the state's rehab medical system,
he would like to use the opportunity to find jobs in the program.

Sal said the problem with verifying out-of-state people was thal the dispensarics would be lisble
even if the customer signed an sffidavit, e was in favar of telemedicire. He was concerned
about a huge backlog in sending out cards.

Chair Scyerblam said if they signed an affiduvit, no one wus lioble.

Asscmblywoman Fiore gaid if 2 dispensary in Nevada was not licensed or approved and aot
abiding by the laws, the officers will investigate and shut them down.

Julic Montero said she had pationts who registered 300 nanograms. She recommended u clause
where medical marijuana uscrs were cxempt from the 2 nanograms, She asked {f there was 8
directory listing the doctors and dispensaries on a state website.

Mr. Westom said physicians were confidential, but dispensaries will become public.

Mr. Watkins gaid the law was 2 papograms per millilijer. . e e e

Cary, sceretary of the Board of Wellness Education Cannabis Advocates in Nevads, said he
wanted to do sway wilh plausible deniability for the police.

Choir Segerblom asked if thers was any further public comment. He adjoumncd the meeling at
1:03 p.m.
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Nevada Bar No. 005065 (m" b
COOPER LEVENSON, P.A. CLERK OF THE COURT
6060 Elton Avenue, Suite A
Las Vegas, Ncvada 89107
(702) 366-1125

FAX: (702) 366-1857
Attorney for Petitioner
krushton@cooperlevenson.com

DISTRICT COURT
CLARK COUNTY, NEVADA
Samantha Inc., d/b/a Samantha’s Remedies, a | CASE NO. A-14-710874-]
Domestic Corporation, DEPT NO. VI
Petitioner,
vs. ORDER DENYING DEFENDANT'S
MOTION TO DISMISS

Department of Health and {Human Services,
Nevada Division of Public and Behavioral
Health, Medical Marijuana Establishment
Program,

Respondent(s).

Respondent, STATE OF NEVADA and the DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH'S (hereinafter “Division™)
having filed a Motion T'o Dismiss Petitioner’s Petition for Judicial Review pursuant to Nevada Rules
of Civil Procedure (“NRCP") 12(B), and the matter having come before the Court for oral argument
on January 27, 2015, Kimberly Maxson-Rushton of the law firm Cooper Levenson P.A. appearing
on behalf of Petitioner SAMANTHA INC., d'b/a SAMANTHA'S REMEDIES, (“Sumantha
Remedies™) and Chief Deputy Attorney General, Linda Anderson appearing on behalf of
Respondent, the Court finds as tollows:

THAT Petitioner filed a Petition for Judicial Review of an administrative decision denying

its application for a medical marijuana establishment registration certificate.

THAT Petitioner seeks review of the application review and ranking process, claiming the

02-10-1% PG5:29 IN
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administrative denial, which allows no opportunity for a hearing, was arbitrary and capricious rather
than fair and impartial.

THAT Respondent’s motion sceking dismissal of the petition is based on the claim that
administrative decisions like this one are not subject to judicial review because judicial review is
reserved for contested cases, cases in which legal rights, duties, or privileges are determined after an
opportunity for a hearing. Furthcrmore, Respondent asserts that registration certificates for medical
marijuana establishments involve revocable privileges, not legal rights, for which no opportunity for
hearing has been established, and therefore judicial review is not available.

THEREFORE having heard arguments from both parties, and afier reviewing the record, the
Court finds that judicial review must be available for this administrative decision.

THEREFORE, the COURT ORDERS, Respondent's Motion to Dismiss is hereby DENIED.

The parties may proceed with the Petition for Judicial Review.

IT IS HEREBY ORDERED that Defendant's Motion to Dismiss is DENIED.

---------

Submitted By:
LO()I’[II}I l'V}\lSON P.A.

:/ ’ ! i“ f \
KIMBIZRL “ﬂ‘"\XSO -RUSH ro

Nevada Bar No. 005065
COOPER LEVENSON, P.A.
6060 Elton Avenue, Suite A
Las Vegas, Nevada 89107
(702) 366-1125

FAX: (702) 366-1857
Attorney for Petitioner
krushton@cooperlevenson.com
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ADAM PAUL LAXALT Wta $~#ﬁ“““~'

f&%‘;"g 2:32:10" CLERK OF THE COURT
Chief Deputy Attomey General

Nevada Bar No, 4090

555 E. Washington Ave., #3900

Las Vegas, NV 89101

(702) 486-3420

Fax: (702) 486-3871

E-mail: landerson@ag.nv.gov

DISTRICT COURT
CLARK COUNTY, NEVADA

SAMANTHA INC. d/b/a SAMANTHA'S )
REMEDIES, a domestic corporation, )
)
Petitioner, )
)
Vs, ) Case No, A-14-710874

) Dept. No. VII
DEPARTMENT OF HEALTH AND HUMAN )
SERVICES, DIVISION OF PUBLIC AND )
BEHAVIORAL HEALTH, MEDICAL )
MARUUANA ESTABLISHMENT PROGRAM )
)
Respondent. )
)

ORDER

THIS MATTER came before the Court on February 23, 2016 on a status check after the Nevada
Supreme Court gave Notice in Lieu of Remittitur on February 16, 2016. Petitioner SAMANTHA INC.
doing business as SAMANTHA'S REMEDIES was represented by KIMBERLY MAXSON-
RUSHTON, ESQ. The DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF
PUBLIC AND BEHAVIORAL HEALTH (hereinafler “the Division™) was represented by ADAM
PAUL LAXALT, Attomey General, by LINDA C. ANDERSON, Chief Deputy Attomey General.

Counse! for Samantha's Remedies argued that pursuant to NRS 233B.131 the Division must
transmit 1o the Count the original or a centified copy of the entire record of the proceeding under review,
including a transcript of the evidence resulting in the final decision of the agency. Petitioner further
requested that the Court order the Division 10 include as part of the record all papers, documents and

scoring instruments used to review and Samantha's Remedies’ application; all intemal memorandums
-1-
000035
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|
pertaining to the review and scoring process applicable to medical marijuana establishment (MME)
dispensary applications; and a list of all individuals responsible for reviewing, sonting, scoring and
recording the information used to determine the applicable score assigned to the Samantha's Remedies’
application.

Counsel for the Division direcied the Court's attention to § 34 of Senate Bill 447 (2015 Nevada
Legislature) which amended NRS 453A.700 to allow the Division to disclose a medical marijuana
application with either prior written consent of the applicant or pursuant to a lawful court order after
timely notice of the proceedings has been given to the applicant. In response, counsel for Samantha's
Remedies requested that the Court issue an order, instead of Samantha's Remedies providing written
consent for the disclosure of the application, as the record on review should contain more information
than just the Petitioner's application. Counsel for the Division argued that the Legislature did not
provide for the disclosure of the tool used by the Division to evaluate an applicant even with a court
order or written consent, Counsel for the Division further stated that disclosure of said tool would
render it useless for any other competitive application periods becausc it would give an unfair advantage
10 anyone who has access to it. Counsel for the Division proposed that the contents of the ool which
includes all notes of the Division during the evaluation of the application of Samantha's Remedies be
provided only to the Court for in camera inspection.

IT IS HEREBY ORDERED that the stayed issued in this matter is lifted and the parties will
proceed with the Petition for Judicial Review.

IT IS FURTHER ORDERED that the Division of Public and Behavioral Health file any and all
pertinent documents related to the application of Samantha's Remedies with the Court within 30 days of
the Notice in Lieu of Remittitur issued by the Nevada Supreme Court.

IT IS FINALLY ORDERED that the Division of Public and Behavioral Health provide a copy

of the contents of the tool used by the Division to evaluaic Samantha's Remedies application (which
111

111
i
111
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includes the Division's notes, scoring sheets including revisions. and the names of individual

responsible for scoring) to the Court for in camera inspection within the same 30-doy period as

enumernted herein.

patED: _Hanch qi 201

Submitted by:

ADAM PAUL LAXALT
Altorney General

o (Vi C Cldicran

By —

DIST {u('r((on T JUDL:I

“landa C. Anderson
Chiel Deputy Attomey General

Approved as to fo;m ut not content:

/ / o f
.; {.’....u . ooy
.-—X ,d,\ f:,/ , i 43 4 ‘ "
l\lmbcrl\' Masson-Rushton
COOPER LEVENSON, P.A,
660 Elton Avenue. Suile A
Las Vegas, NV 89107
Nevada Bar #5063
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A-14-710874-J
DISTRICT COURT
CLARK COUNTY, NEVADA

Other Nevada State Agency Appeal COURT MINUTES March 29, 2016
A-14-710874-) Samantha Inc, Petitionér(s)

VS,

Department of Health and Human Services , Respondent(s)
March 29, 2016 8:00 AM Decision
HEARD BY: Smith, Douglas E. COURTROOM: RJC Courtroom 11B

COURT CLERK: Tena Jolley

RECORDER: Jill ]acol;y

PARTIES
PRESENT: Anderson, Linda Christine Attorney for Respondent
Rushton, Kimberly Maxson Attorney for Petitioner
JOURNAL ENTRIES

- The Court thanked counsel for their submissions and advised that he is still of the opinion that there
has to be an appellate review; based on that, COURT ORDERED the documents to be produced. Ms.
Rushton is to prepare an Order.

Regarding the tool, Ms. Anderson stated that in another courtroom, Judge Cory removed one
dispensaries, however he did not move anybody up; that it was Judge Cory's position that the
application period would be reopened. Furthermore, Ms. Anderson believed that the decision
would be appealed, however it puts her client in an untenable situation: if Samantha Remedies
receives that tool, her client will have to either delay the application period until they develop a new
tool or disqualify Samantha Remedies because they will have the application answers.

Ms. Rushton clarified that while Judge Johnson moved a party up, Judge Cory did not; that this is an
application process that deals with medicine and patients and should not be done under the cloak of
secrecy; and that it should be made public so the process is fair. The Court reiterated that there has to
be an appellate review of a Government administrative function because if there is not, then the
appearance is that it is not fair. Ms. Rushton stated that with the Petition for Judicial Review and the
time schedule set forth under 233(b), that they would be seeking from the Court a determination
based on the briefing specifically that they did not follow the statutory criteria; that the decision was
made within a thirteen (13) day period; and believed that the Court has the authority to have the
matter go back for re-review or to assign the necessary points to the application which would
necessarily put her client in a position to be licensed.
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05/06/2016 10:43:37 AM
RIMBERLY MAXSON-RUSHTON Ws‘*kg""“"
Nevada Bar No. 005065 CLERK OF THE COURT
COOPER LEVENSON, P.A
6060 Elton Avenue, Suite A
2 e as, Nevada 89107
{’A)e (702 366«1857
krus uon@coo erlevenson.com
Attorneys for Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA

Samantha Inc., d/b/a Samantha’s Remedies, | CASE NO. A-14-710874-}
a Domestic Corporation, BEPT. NO. Vill

Petitioner.

vs, PETITION FOR ﬂngClAL OF

Department of Health and Human Services | FOINTS AND AUTHORITIES™

Nevada Division of Public and Behavioral
Health Medical Marijuana Establishment
Program,

Respondent(s).

COMES NOW, Petitioner, SAMANTHA, INC. dt/a SAMANTHA'S
REMEDIES (“Samantha’s"”) by and through its attorneys, KIMBERLY MAXSON-
RUSHTON, ESQ., of the law firm COOPER LEVENSON P.A., and hereby submits its
Petition for Judicial Review, Memorandum of Points and Authorities, of the final
Idecision of Nevada's Department of Health and Human Services, Division of Public
and Behavioral Health, Medical Marijuana Establishment Program (“Division™) on

November 18, 2014,
111
111
111
117
111
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1 This Memorandum of Points and Authorities is filed pursuant to the dictates of
2 || Nevada Revised Statutes (“NRS") 233B.130, the papers and pleadings on file herein,
3 |land the Points and Authorities attached hereto. Additionally, Petitioner respectfully

4 | requests that oral arguments be heard on this matter.
]

Dated this &= day of May, 2016,

Respectfuily submitted,
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COOPER LEVENSON, P.A.
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Petitioner asserts that the Division's final decision to deny Samantha’s a
Provisional Certificate of Registrationto operate a Medical Marijuana Establishment
(“MME") - Dispensary has prejudiced their rights and as such the actions were in direct
violation of statutory provisions goveming medical marijuana. See, NRS 453A.320,
453A.322,453A.350 and 453A.362. Furthermorc, the Division's scoring and ranking
of Samantha's MME - Dispensary Application was arbitrary and capricious or
otherwise best characterized as an “abuse of discretion.” See, NRS 233B.135(3)(f).
Specifically, had Samantha's Application been praperly scored, based on the materials
Petitioner submitted, Samantha’s would have ranked within the top twelve (12)
dispensaries in Las Vegas and been issued a Provisional Certificate of Registration to
operale a MME - Dispensary in Las Vegas, Nevada.,

IL
STATEMENT OF THE CASE

Immediately after Samantha's filed its Petition for Judicial Review, the Division
filed a Motion to Dismiss, which was denied by this Court. Thereafter, on February 18,
2015, the Division filed a Petition for Writ of Mandamus or in the Altemative
Prohibition in the Nevada Supreme Court. Oral arguments before the Nevade Supreme
Court were held on October 6, 2015, and on January 22, 2016, the Supreme Court
denied the Division’s Petition, and the subjcct Petition for Judicial Review was
remanded to this Court; thereby, allowing this Petition to proceed.

Accordingly, this lengthy review process resulted in the delayed filing of this
Memorandum of Points and Authorities. Although this Honorable Court is well aware
of the procedural history of this case and the basis of the present Petition, for purposes

of ensuring a complete record a timeline of the proceedings in this matter is set forth
below.
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On May 30, 2014, the Division noticed a Request for Applications—which set
forth the dates and details of the application process for prospective MME applicants.
Pursuant to the Notice, between August 5, 2014, and August 18, 2014, the Division
would open a “10 Day Window for Receipt of Applications.” Thereafter, the Notice
stated that applications would be reviewed and scored during a 90-day period. Once all
applications were evaluated, they would be ranked, and the Division would issue
Provisional Certificates of Registration to the top-ranked dispensaries, based on
jurisdictional maximurns for each local jurisdiction. See, NRS 453A.324. Consistent
with the statutory guidelines, only twelve (12) MME dispensary applicants were
authorized to operate in the City of Las Vegas. /d.

Samantha's Application was timely filed - Samantha’s was the third MME-
Dispensary application filed in Nevada — and evaluated pursuant to the Division's
Notice, On or about November 3, 2014, Samantha’s was notified that it would not be
granted a Provisional Certificate of Registration to operate a MME-Dispensary as it did
not score high enough to be ranked within the top twelve (12) applicants in the City of
Las Vegas.

Afier multiple verbal and written requests by Samantha’s to obtain the score of
its application as well as the methodology utilized by the Division, Samantha's was
ultimately authorized to see a breakdown of the score as it pertained to each “scoring”
section criterion of the application, without any additional explanation for the

Jrespective scores.

Noting that several of the cvaluators scores were inconsistent and/or confusing
based on the information/documentation submitted in its Application, Samantha's
requested that the Division reconsider the Application and award additional points
where necessary. On November 18, 2014, the Division notified Samantha’s that there
would be no further consideration of the Application, thus making the administrative
agency's decision final,
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Absent relicf from this court, Samantha’s will be prejudiced by the inability to
operate a MME-Dispensary, despite clear evidence that its Application was improperly
scored. As will be set forth more fully herein, the Division's actions: violated key
statutory provisions contained within NRS 453A; were done absent statutory authority;
and, were made upon unlawful procedure, the result of which was an arbitrary and
capricious handling of Samantha's Application. See, NRS 233B.135. Administrative
actions such as this amount to an abuse of the discretion by the Division in how it has
handled MME Applications in Nevada.

HI,
STATEMENT OF THE FACTS

Samantha’s refers this Court to the above paragraphs for the procedural facts of
this appeal, including an explanation of the MME application process. This Section,
therefore, will highlight the specific facts showing that Samantha’s Application was
erroneously evaluated and scored, thereby justifying why this Honorable Court should
independently review and score Samantha’s Application.

‘The Nevada MME application was divided into two (2) sections, the Identified
Criteria Response and the Non-Identified Criteria Response. (ROR pgs. §75-576).
Each section requested specific information and documentation demonstrating the
applicant's ability to meet the statutory and regulatory standards necessary to own and
operate a MME in Nevada. See, NRS 453A.322, NRS 453A.350. Samantha's
Application contained both the Identified and Non-Identified sections. The Identified
Criteria Response materials are included in the Record on Review at pages 1 - 577.

Strangely, the Record on Review does not contain Samantha’s Non-Identified
Criteria Response (“NICR") documents, even though there is indisputable evidence that
these materials were received by the Division with Samantha’s Application. (ROR pgs.
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5§76-577).! Perhaps more important than the absence of the NICR materials from the
Record on Review are the comments and scores of the Division's evaluators which
suggest that they were not provided with the NICR documents, Without question, these
documents were critical in determining Samantha's fitness and ability to operate a
MME-Dispensary pursuant to NRS 453A and Nevada Administrative Code (“NAC")
453A.

Pursuant to NRS 233B.131(1), the Division must provide “the entire record of
the praceeding under review." The fact that the NICR pages from Samantha's
Application were missing from the Record on Review shows that the Division's
evaluators did not have access to Samantha’s full Application, and that the Division
was negligent in compiling the Record on Review for these proceedings. Accordingly,
throughout this Memorandum, Petitioner will make reference to specific pages from its
NICR materials even though said pages are as of yet missing from the Record on
Review.? '

Additionally, Samantha’s included a package of large, blueprint-size drawings,
plans, and photographs to the Divisionas part of its Application. These materials show
images of the exterior of the building Samantha’s intended to usc as its MME-
Dispensary, and include plans for the interior of the building, proposed signage,
security information, and other valuable evidence regarding the proposed operation,
These materials are also not included in the Record on Review provided by the
Division. For ease of reference, these materials will be cited as “NICR Drawings",

'Please see pg. 576 of the Application Evalution — Evaluator's Guidelines - Administrative
Review, which affirms that the materials were received by the Division.

3 Just as the pages of Samantha's Identified Critcria Response were labeled numerically in the
center-bottom of cach page (ROR pgs. 1-577), the pages of Samantha's Non-Identified Criteria
Response were likewise numbered, starting with 1. Thus, references to the Identified Criteria
Response from the application will be cited as (ROR pgs. 1-577) and references to the NICR will
bs cited with the corresponding page number (e.g. NICR 9).
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The TOOL produced by the Division shows that MME applications were
reviewed and scored based on a table/rubric containing seven (7) scoring criteria. Each
of these seven (7) criteria were reviewed by three (3) evaluators, who assigned points in
each category pursuant to the guidelines found in the TOOL. After each evaluator
reviewed an application based on the criteria, the evaluators collectively discussed the
scoring criteria, their scores, and in most instances revised their scores. Afier these
modifications, if any, the evaluators would average their scores for the subject scoring
criteria, and the average was used as the final score for that specific criterion.

Set forth below are the seven (7) scoring criteria used to score and rank all MME
applications. Included in each of these scoring critcria are the points assigned to
Samantha's Application as well as relevant comments from the evaluators — where
available - to justify their scores.

Samantha's argument in this Petition for Judicial Review is straight forward — the
scores and comments found in the TOOL clearly show that the Division did not
correctly score Samantha's Application, which is likely due to the fact that none of the
evaluators properly reviewed Samantha’s Non-Identified Criteria Response materials.

1. ADEQUACY OF SIZE — BUILDING AND CONSTRUCTION PLANS

(TOOL0002)

In this criterion, Samantha was given a score of 7.3 out of 20 possible points.
(TOOLO0001). As justification for this score, the TOOL includes the following
comments:

“To [sic] many entrances & exits.” (TOOL0002). (However, another evaluator
stated a “single public entrance [is] noted.” (TOOL.0008.)

“If the building already exists, there needs to be an indication of security and
surveillance,” (TOOL0007).

“A building plan to implement basic security is missing.” /d.

“Very little in the way of plans to make the plans happen. " /d.

“No mention of Interior or Exterior appearance.” (TOOL0008).

9
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“No mention of signage.” /d.

2. LIXELY IMPACT ON THE COMMUNITY (TOOL(017)
In this criterion, Semantha’s was given a score of 6.3 out of 20 possible points.
(TOOLO0001). As justification for this score, the TOOL includes the following
comments:
“No mention of improving quality of life, sustainability, security measures mod
to [sic] weak with bars and deadbolts.” (TOOL0017).
“Little demonstration of commitment to the community.” (TOOL0021).
*No big community involvement.” /d,
3. TAXES PAID and FINANCIAL CONTRIBUTIONS (TOOL0028)

In this criterion, Samantha’s was given a score of 11.6 out of 25 possible points.
4. CONVENIENT TO SERVE THE NEEDS (TOOL0037)

In this criterion, Samantha’s was given a score of 16 out of 20 possible points.

5. ORGANIZATIONAL STRUCTURE (TOOL0047)

In this criterion, Samantha's was given a score of 30.4 out of 50 possible points.

The consistent comment from the evaluators was that there was a lack of detail in
Samantha’s organizational chart. (TOOL0048, 0050, 0054). Aside from these
comments Samantha’s scores were largely scored without meaningful comment from
any of the three (3) Division evaluators,

6. CARE, QUALITY AND SAFEKEEPING (TOOL0058)

In this criterion, Samantha's was given a score of 59.33 out of 75 possible points.

7. FINANCIAL RESOURCES (TOOLO0113)

In this criterion, Samantha's was given a score of 32.33 out of 40 possible
points. As justification for this score, the TOOL includes the following comment:

“Shows P&L for all companies but does not show budget for start-up or
operational. NO proof of funds guaranteed.” (TOOL0120).

10
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IV,
ARGUMENT

A. INTRODUCTION

This Petition is premised on the grounds that the Division's review and ranking
of Samantha’s Application, which resulted in the denial of a MME-Dispensary
Certificate of Registration, was in clear conflict with NRS 233B.135. Specifically,
Petitioner asserts that it has been prejudiced by the Division's final decision because it
is:
In violation of statutory provislons;
In excess of the statutory suthority of the agency;
Made upon unlawful procedure;
Affected by other eryar of law; , .
Clearly erroneous in view of the reliable, probative and
substantial evidepce on the whole record; and .
Arbitrary or capricious or characterized by abuse of discretion.
See, NRS 233B.135(3)(a-f).

There is undisputable evidence that the Division did not properly review and

IO

score the subject Application thereby resulting in Samantha’s not ranking high enough
to be granted a Provisional Certificate of Registration to operate a MME-Dispensary in
the City of Las Vegas. Accordingly, Samantha’s respectfully requests that this
Honorable Court correct the clear errors made by the Division and order the state to
assign the proper ranking to Samantha’s Application.

Even though the application format was divided into two (2) sections (Identified
Criteria and Non-Identified Criteria, as discussed above), the methedology used for
reviewing and scoring the applications (TOOL0001-0123) as well as the scoring details
were organized into sections based on seven (7) merit criteria identified by the
Division, The specific sections and corresponding points were as follows:

1- Adequacy of Size - Building apd Construction Plans (20 Points
2- Likely Impact on the Communit 20 Points
3- Taxes Paid and Financial Contributions 25 Points
4- Convenient to Serve the Needs 20 Points
; E e e
uality and Safel D oin
7- Financial R'e);burces eeping 40 Points
11
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Following receipt of a letter from the Division indicating that Samantha's
Application had not scored high enough to be issued one of twelve (12) Provisional
Certificates of Registration, Samantha's requested to see a copy of their Application
and information pertaining to the scoring details. In response, Petitioner was provided
with a breakdown of the scores per section (as identified above) and the overall ranking
of MME-Dispensary applications within the City of Las Vegas. (ROR pg. 573).

Speciﬁcnlly, Samantha's scores were as follows:

Ade uacy of Size - Buildmg and Conslrucuon Plans:
kely lmpacl on the Community:
axes Paid and Financial Contributions:
4- Convenient to Serve the Needs:
- Organizational Structure:

6 Care, Quality and Sofekecping:
7- Financial Resources'
TOTAL

U\N-—-—O\Q
VON—{,Ls
AL ON
= L P
————
32 ~JABINBIND
QOUIOOWLMOO

As the evidence and arguments contained herein will show the Division violated
Samantha’s substantial right to a fair and adequate review of its Application thereby
prejudicing it from the ability to operate a MME-Dispensary in the City of Las Vegas.
See, NRS 233B.135.

B. STANDARD OF REVIEW

In reviewing an administrative agency's decision, a court “shall not substitute its
judgment for that of an agency in regard to a question of fact. The standard for such
review is whether the agency's decision was clearly erroneous or an arbitrary abuse of
discretion.” Riverboat Hotel Casino v. Harold's Club, 113 Nev. 1025, 1029 (1997). A
reviewing court has complete discretion to “reverse an agency decision that is clearly
erroneous in light of reliable, probative, and substantial evidence on the whole record.”

United Exposition Serv. Co. v. State Indus. Ins. System, 109 Nev. 421, 425 (Nev.
1993),

When an administrative decision raises questions of law a court should review de

novo (See, Riverboat Hotel Casino 113 Nev. at 1029; Colleu Elec, v. Dubovik, 112

12
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Nev, 193, 196 (1996)) and set aside an administrative agency’s decision if, due to legal
error, said decision has prejudiced a party's substantial rights, See, NRS 233B.135(3);
Mishler v. State Bd, of Medicul Examiners, 109 Nev. 287, 292 (1993); See also,
Chappaz v. Golden Nugget, 107 Nev. 938, 941 (1991).

Another factor a reviewing court must consider in its deliberations is whether an
administrative agency's action/decision was consistent with the law or if the
administrative decision failed to meet statutory, procedural, or constitutional
requirements and, as a result, should be set aside. Nevada Land Action Ass’n v. United
States Forest Serv., 8 F.3d 713, 716 (1993).

Finally, a reviewing court must determine whether the decision was based on
substantial evidence, which “a reasonsble mind might accept as adequate to support a
conclusion.” The “substantial cvidence” standard does not include reviewing the
evidence to determine if a burden of proof standard was met or a whether a view was
supported by a preponderance of evidence but rather the standard “equates” to a review
of the quantity and quality of evidencerelied upon to support the agency’s conclusion.
State Employment Sec. Dep't. v. Hilton Hotels Corp., 102 Nev. 606, 608 (1986) citing,
Robertson Transp. Co. v. P.S.C., 159 N.W.2d 636, 638 (1968). If upon review of the
whole record an agency’s “findings, inferences, conclusions or decisions” are clearly
erroneous to the point of prejudicing a petitioner a reviewing court may reverse the
agency's action. Apeceche v. White Pine County, 96 Nev. 723, 725 (1980).

C. Samantha’s should have recclved additional points for the
“ADEQUACY OF SIZE -~ BUILDING AND CONSTRUCTION
PLANS" criterion.

In this criterion, Samantha’s was given a score of 7.3 out of 20 possible points.
(TOOLO0001). The comments from the three (3) evaluators make it clear that one of
two things happened: either the Division employees were careless in reviewing
Samantha's Application, resulting in errors and omissions in scoring, or the Division's
evaluators did not have access to all of Samantha's Application materials —specifically,

13
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the NICR materials — which lead to emors and omissions in scoring. Either way, the
end result is that Samantha’s Application was not correctly scored. Accordingly, this
Court should exercise its clear judicial authority and set aside the Division's decision as
being “arbitrary, capricious, and characterized by an abuse of discretion.” See, NRS
233B.135(3)(f); Nevada Land Action Ass'n 8 F.3d at 716.

Further substantiation of the Division’s arbitrary and capricious actions can be
found in a review of the evaluators' comments in the criteria section of the TOOL.
These comments show numerous errors on behalf of the Division which ultimately
resulted in a poor score for Samantha's Application in this criterion. The applicable
comments are set forth below, with Samantha's responses showing the evaluators’
errors following each comment.

- “To [sic] many entrances & exils” (TOOL0002)

Consistent with the Application submitted by Samantha’s, the proposed MME-
Dispensary site is an existing financing and retail business operating out of a former
bank building owned by Petitioners Erminia and Bill Drobkin. [tisa 6,000 square foot
building with the following points of ingress and egress: one (1) customer entrance-
only doorway, one (1) customer exit-only doorway, one (1) product delivery and
employee entrance and exit doorway, one (1) emergency-only exit, and one (1) entrance
to a mechanical room which, as indicated in the Application, would not be used, and
would be dead bolted from the inside of the building. These doors are clearly shown on
the large blueprint-size drawings provided by Samantha's to the Division (NICR
Drawings) and are further described (in detail) throughout Samantha's Application.
(NICR 9). The Record on Review does not include any of these materials, nor is there
any evidence in the TOOL that the evaluators reviewed and/or understood the
architectural blueprints submitted with the Application.

The Application demonstrates that there are not “too many entrances and exits™
as one evaluator suggested. Consistent with NRS 453A.352(2)(s) a MME-Dispensary
“must have a single entrance for patrons, which must be secure.” Samantha's location

14
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meets the statutory criteria in that it has one (1) door used for public ingress and a
separate door for public egress, one (1) for employees and delivery of product, and one
(1) emergency exit. Interestingly, a second evaluator mentioned that a “single public
entrance [is] noted.” (TOOL0008). Furthermore, because the proposed MME-
Dispensary site is currently operational, Samantha’s must maintain a specific number of
entrances/exits based on City and fire code requirements for a building of the subject
size. (See, International Building Code §1015 - City of Las Vegas).

- “If the building already exists, there needs to be an indication of security and

surveillance.” “A_buijlding plan to implement basic security is missing.”
(TOOL0007).

Samantha’s Application materials included numerous references to security
measures currently in place based on the fact that the building was previously used as a
bank. The building already utilizes an alarm system with motion and perimeter alarms
as well as an active camera systcm with all cameras monitored cxternally. The
Application also contained information about the additional security measures which
would be implemented by Samantha's in order to operate as a MME-Dispensary.
These measures include adding rollingaluminum shutters over glass windows and glass
doors and additional exterior security. (NICR 9-10).

Frankly, it is hard to imagine a building that would be better suited to safely and
securely operate as 8 MME-Dispensary than a former bank building. NAC 453A is
replete with references to the heightened standards of security and the corresponding
obligation to maintain patient information and marijuana products in a securc area. As
stated in its Application, Samantha's intended to utilize the vault to maintain money
and patient records, and to ensure that the products were kept away from everyone
except those authorized to handle and receive medical marijuana preducts. (NICR
Drawings). )

- “Yery little in the way of plans to make the plans happen"(TCOL0007)

The large drawings submitted by Samantha’s show multiple aerial images of the

15
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exterior of Semantha’s building in its current state — fully built and operational. (NICR
Drawings). Yet, one evaluator commented that Samantha's Application lacked “plans”
to show what changes would be made if approved to operate a MME-Dispensary.
Absent a review, or an understanding, of the blueprints showing the proposed interior
changes there is no logical explanation for the evaluator's comment and low score;
instead it is clear that Samantha's Application contained information and
documentation substantiating its plans for how to convert the existing bank building
into a thriving and secure MME-Dispensary.

- “No mention of Interior or Exterior appearance.” “No mention of signage.”

(TOOL0008)

The above mentioned statements make it clear that the evaluators were not
provided with the large, blueprint-size drawings and aerial photographs of the subject
building. These drawings show multiple images of the outside of the building
including the proposed signage for the business. Similar to the argument sct forth
above in the preceding paragraph, it is evident that this evaluator also did not have
access to — or perhaps failed to review — the architectural renderings of the interior of
the building. (NICR Drawings). There cannot be a more clear indictment of the
Division's abuse of discretion than the evaluators comments, which are directly
contradicted by the large, colorful drawings provided to the Division as part of
Samantha's Application.

While the (Division's) mistakes may be attributed to one or two cvaluators
erroneously not reviewing all of the documentation and drawings provided by
Petitioner, other errors are likely the result of the hasty manner in which Samantha's
Application was handled. Some of the Division's evaluators spent very little time in
reviewing this section — and other sections — of the Application. For example, one of
the Division’s evaluators spent only seven (7) minutes scoring the respeclive sections
of Samantha's Application pertaining o this criterion. (TOOLO0011). It seems unlikely
that in seven (7) minutes the evaluator was able to review all of the applicable

16
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information to determine whether the building met, or exceeded, the criterion. Frankly,
with so little time spent on the Application it is no wonder why there are numerous
errors with the Division’s scoring of this Application, all to the detriment of Petitioner.

As noted, Samantha's was only given 7.3 points out 0f 20 possible points in this
section. The comments ebove show that Samantha’s score was not based on substantial
evidence and, in certain instances, the score is reflective of legal error and the failure to
award points based on a clear misinterpretation and application of specific sections of
NRS and NAC 453A. It’s clear that information and documentation contained in
Samantha’s Application was either not reviewed or reviewed in such an expedited
manner as to be meaningless. Accordingly, Samantha’s requests that their score for this
criterion be modified to accurately reflect the following evidence: (i) a building which
elready exists, is properly zoned and currently compliant with all City Building and
Fire Safety standards; (ii) a building that is well suited to operate safcly and securely as
a MME-Dispensary; (iii) a building which, based on the information in the Application,
will be further improved to add additional security measures consistent with
requirements contained in the NRS/NAC 453A.

D. Samantha’s should have received additional points for the “LIKELY
IMPACT ON THE COMMUNITY?" criterion,

In this criterion, Samantha’s was given a score of 6.3 out of 20 possible points.
(TOOLO0001). There were two sections to this criterion, each scction carrying a total of
10 possible points. (TOOL0017). In the first section, the “Merit Criteria” (/d.) cites to
NAC 453A.328(6) and defines the criteria as follows: “The likely impact of the
proposed medical marijuana establishment on the community in which it is proposed to
be located.” The TOOL instructs the evaluators that an excellent response would
include information demonstrating how the applicant establishment will benefit the
community, mitigate negative impacts, including safety, and have a continuing positive
impact on the quality of life of neighbors. (TOOL0017). The comments of the
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evaluators are spurious, and further evidence the Division’s arbitrary and capricious
actions in reviewing and scoring Petitioner's Application.
- “No mention of improving quality of life, sustainability, security measures mod

(sic) to weak with bars and deadbolts.” (TOOL0017).

Samantha's Application contained substantial information on its proposed
security measures, including but not limited to, internal and external security, constant
camera surveillance, an advanced alarm system, emergency preparedness and
responsiveness, and outreach with local law enforcement and community leaders to
ensure neighbors are not negatively impacted by the operation of a MME-Dispensary in
their neighborhood. (NICR 17-25). Additionally, the Application indicated that
because Petitioners currently operate atthe proposed location, they are familiar with the
surrounding businesses and business owners and they maintain a regular dialogue with
said businesses. By doing so, it provides patients (and the state) the assurance that
incidents of loitering and/or criminal behavior do not occur in and around the
dispensary.

- “Litle demonstration of commitment to the community." “No big community
involvement.” (TOOL0021)

Even though Samantha's Application clearly showed a commitment to the
community through development and implantation of safety processes and procedures,
outreach with law enforcement and neighbors, and increased foot traffic to neighboring
business, this specific evaluator initially awarded Petitioner four (4) points then revised
the score to two (2) points with no explanation other than an asterisk next to the words
“No mention of potential safety hazard.” (TOOL0020). Samantha’s Application is
replete with information about Samantha's safety and security measures. While it’s
unclear what the evaluator's commentpertained to exactly, a logical conclusion would
be that it was referring to either building safety measures or the handling and disposal
of hazardous waste. The former having been previously addressed; as it relates to
hazardous waste, it should be noted that unlike other MME disciplines — such as
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cultivation, production, and independent testing labs - MME dispensaries have little if
any hazardous waste safety concems. However, Samantha's did provide specific
information in the Application that indicated how it would dispose of marijuana
products not otherwise sold to patients.

Also contained within Samantha's Application is detailed information about the
Petitioners commitment to the community, Even a cursory review of the Petitioners
résumés evidences their long-time commitment to the Las Vegas community through
their involvement in professional and business associations, as well as their extensive
work with the Ronald McDonald House where their daughter, Samantha, spent a
significant amount of time during her battle against brain cancer. (ROR pgs. 431-437).
Therefore, if the evaluators had reviewed the information/documentation contained
within Samantha’s Application the points would have so reflected. There was
absolutely NO basis for the low points originally assigned to this section of the
Application nor is there support for the revised score. (TOOL0020-0021).

Equally noteworthy is the fact that one evaluator had no comments/substantiation
for the points awarded to this section of the criterion. (TOOL0024). Further
demonstrating the arbitrariness of the review and scoring of Samantha’s Application.

The “Evaluation Elements” for the second section of this criterion required an
applicant to show that “[t}he establishment will meet the needs of the person authorized
to engage in the medical use of marijuana in the following ways:

¢ Providing relevant and appropriate educational materials
o Educational materials regarding various strains of medical marijuana
* Fair and consistent costs for the authorized persons

o Selling strategies, which could include discounts for volume or combination of
product sales

¢ Low income sales strategy
o Demonstration of a community wellness program.” (TOOL0018-0019).
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Despite ample information detailing Samantha’s ability to meet the needs of
patients, only one of the three evaluators provided comments in support of the score
given to Samantha's. Other than said comments there is no basis for how the points
were awarded (or not awarded) and then adjusted. (TOOL000! and TOOL 0017-0025).
This failure equates to a lack of substantial evidence to support the Division's decision,
thereby confirming that this Honorable Court should find that the Division's actions
were both arbitrary and capriclous and inconsistent with specific statutory provisions
goveming the licensure of MME-Dispensaries. See, NRS 453A.322 and NRS
453A.328.

The one evaluator, which did add comment, recognized the educational materials
submitted by the Applicant and awarded close to the full points for this section. Yet,
within the same section the evaluator deducted points based on what can only be
construed as the evaluator’s determination that Samantha’s failed to meet the other
elements of the criteria relating to product sales and patient pricing,

In fact, Samantha’s Application contained information pertaining to employee
training, the handling of medical marijuana, and assisting patients. (NICR 110-115). It
also contained educational and wellness materials which highlighted various strains of
marijuana, the interaction between cannabis and other homeopathic products, and
dosage sizes. (NICR 244-250). Based on the information submitted by Samantha’s, the
threc (3) points ultimately given to their Application cannot be substantiated by the
record and is, but another example of how the Division’s actions in scoring Samantha’s
Application were clearly arbitrary and capricious.

E. “TAXES PAID AND FINANCIAL CONTRIBUTIONS?" eriterion.

In this criterion, Samantha’s was given a8 score of 11.6 out of 25 possible points.
According to the TOOL, points were assigned in this section based on a rubric where
the amount of taxes paid or money donated correlates to a certain point total.
(TOOL0028-0029). Clearly, one could argue that this criterion is not reasonable (or
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constitutional) as it clearly favors the wealthiest applicants. Accordingly, Samantha's
asserts that even if the standards and criteria are accepted as feir and proper, and not
contrary to statutory and constitutional provisions, the Division's actions werc arbitrary
and capricious in the way they were applied in evaluating and scoring the other sections
of Samantha's Application. See, NRS 233B.135(3)(f).

F. “CONVENIENT TO SERVE THE NEEDS" criterion,

In this criterion, Samantha’s was given a score of 16 out of 20 possible points.
This criterion relates to the physical location/building of the proposed MME.
Samantha’s received S out of 5 points from each evaluator based on its ownership of
the building coupled with the information it supplied indicating its intent to renovate
the facility in order to use it as an MME-Dispensary. Samantha's received an average
of 11 out of 15 points for the convenient features of the building, including parking,
lighting, and accessibility by public transportation. It appears that the evaluators based
their scores in this criterion on the pictures found in the (ROR pgs. 091 & 093), which
contain two (2) aerial photographs of the already-constructed building that would house
Samantha's MME-Dispensary. It is certainly possible that if the eveluators had
considered and reviewed the larger blueprint-size drawings and plans (NICR
Drawings), that additional points would have been awarded. Considering the
foregoing, and the absence of substantial comments, there is no way to determine
whether the Division had a substantial basis for the points awarded in this section.

G.Samantha’s should have received additional points for the

“OR! IONAL STRU RE criterion
In this criterion, Samantha’s was given a score of 30.4 out of 50 possible points.
The Merit Criteria for this criterion was based on NRS 453A.328 and focused primarily
on the ownership structure of the proposed MME-Dispensary and the owners’
background and experience in operating a business, their educational background and a
demonstration of experience and/or understanding of the compassionate use of
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marijuana to treat medical conditions, Possible points were divided into four
categories:
1- Organization structure of the proposed MME-Dispensary: 0-10 points;
2- A narrative of each owner demonstrating their professional background and a
résumé: 0-20 points;
3- The owners’ educational achievements: 0-5 points; and
4- Demonstrated knowledge or expertise with respect to the compassionate use of
marijuana for medicinal purposes: 0-15 points.

Samantha's is a family owned and operated business with control and oversight
mutually shared between Bill and Erminia Drobkin, two individuals who have over 34
years of owning and opcrating businesses in Nevada. The average score from the
evaluators was 2.3 out of 10 points for Samantha’s organizational structure.
(TOOL0046). Said score was based on what the evaluators erroneously construed as a
lack of detail in the organizational chart. (TOOL0048, 0050, 6054). In fact, Samantha’s
submitted two organizational charts — one showing the ownership structure (ROR pg.
401) and another describing the operational organizational structure. (NICR 110).
Within the operational structure, Samantha's included detailed descriptions of each
position, including the roles and responsibilities each would have to the organization as
well as to the patient. The chart further detailed the expected duties, skillset and
background requirements for each designated position within the operational structure.
(NICR 110-115). Ultimately, all decision making responsibilities and oversight would
reside with the owners,

The ownership and operational organizational structures were deemed to be
“inadequate” by the evaluators. In other words, the evaluators considered the
ownership structure too simple, despite the fact that the owners currently own and
operate four (4) other retail businesses and finance companies in Las Vegas. (ROR pgs.
431-437). Additionally, the Application defined the employee/consultant positions
within the organizational structure, end the applicability of each position to the
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operation ofa MME-Dispensary, (NICR 110-115), While this information was clearly
recognized in the sccond section of this criterion, wherein Samantha’s received 15
points (out of 20) for its resume, demonstrating a lengthy and extensive background in
operating businesses in Nevada, it is obvious it was not recognized in the first section.
In response, Samantha's submits that the evaluator's actions were inconsistent with the
law, and the scoring process was nothing short of arbitrary and capricious. As
cvidenced herein, in direct contrast to the Legislative intent behind NRS 453A.320, the
Division's review, scoring and ranking of MME applications failed to ensure that only
the most suitable applicants were authorized to dispense medical marijuana in Las
Vegas.

The third section of this criterion asked owner/applicant’s to demonstrate their
educational achievements. Again, the inconsistencies in the evaluators’ scores show a
clear subjective approach to otherwise objective factors. Both Applicants have higher
educational degrees in the area of business administration; yet, one evaluator awarded 3
points while the other two evaluators awarded 4 points. When the scoring range is 0-5
points, and the merit criteria specifically states that an excellent response is one that
shows academic achievement - it is implausible that only 3 points would be awarded by
an evaluator, or that the other evaluators awarded only 4 points due to the Applicant's
failure to include their graduation dates. Furthermore, the comments and corresponding
actions (i.e. awarding less than S points) prove that the Division performed absolutely
no independent investigation/verificaion of amy information supplied by this
Applicant, and likely any other applicant applying for licensure during this initial
period. Instead, the Division relied on part-time, temporary employees who obviously
lacked any background, expertise or acumen in areas such as finance, business,
agriculture, or medicine.

The fourth section of this criterion pertained to the compassionate use of
marijuana for medicinal purposes. This section was completely subjective in that an
applicant was asked to submit a narrative demonstrating “knowledge or expertise” in
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the compassionate use of marijuana. While Samantha’s is privy to the “methodology”
used for scoring purposes — because the Division was required to produce the TOOL -
there were no details or specifics included in the application indicating what the
Division would be looking for or how this section of the application would be scored.
(TOOL0047-0055). As a result, like many individuals seeking to operate a MME, the
Petitioners included detailed information about their personal experience - the loss of
their daughter to brain cancer - and how, if legal, medical marijuana could have assisted
her with pain and the horrible side effects of cancer. (ROR pgs. 428-430). Moreover,
the Application detailed the experience and background of a marijuana consultant with
whom Samantha’s had contracted with to provide expertise and assistance specific to
marijuana and its many medicinal uses. This information was contained in Samantha's
Applicatian as part of its operations manual, which is also not included in the Record
on Review, but is mentioned in the Record on Review at pg. 577. Lastly, the
Application included information evidencing the research Samantha’s had done in the
area of medical marijuana and the types of strains that would be offered to patients in
order to meet their medical needs. (NICR 110-115). In response, the evaluators deemed
the response to be “average” and awarded a score of 8.7 out of 15 points. Other than
statements indimtit{g that Applicants had “no background” in dispensing marijuana,
there is no substantial evidence the Division can rely upon to support this score.

Collectively, Samantha's scored 30.4 points in this criterion, however, had
objective standards been used to analyze and score the applications, the score would
have been more consistent with the merit criteria/evaluation elements and the
corresponding information provided in Petitioner's Application. Instead, the scoring
reflects the otherwise infirm actions of the evaluators, and the Division in reviewing
and scoring the MME-Dispensary applications submitted in August 2014.
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H. “CARE, QUALITY AND SAFEKEEPING" criterjon.

In this criterion, Samantha’s was given a score of 59.33 out of 75 possible points.
Unfortunately, the TOOL docs not contain substantial commentary or elaboration from
the evaluators which could be used to better understand or criticize their point
allocations. Accordingly, the Record on Review provides insufficient support for the
basis of the points awarded or not awarded to Samantha's. While Samantha's cannot
point to specific portions of the Record on Review to dispute this score, Petitioner
submits that the Record on Review provides no substantial basis for the points awarded
or not awarded. This notable absence of evidence further shows the arbitrary and
capriciousness of the Division’s actions in its ultimate decision to not issue Samantha's
a Provisional Certificate of Registration.

L. Samantha's should have received additional points in the “FINANCIAL
RESOURCES" section.

In this criterion, Samantha’s was given a score of 32,33 out of 40 possible points.
This criterion required Applicants to submit financial information, including both liquid
and non-liquid assets. In large part the evaluators did not add comments to substantiate
the scores given to Samantha's, nor does the record contain a “Criteria 3 Person Team
Meeting” 0 scoring sheet showing the evaluators collective scores. However, included
in the Record on Review is a single page whereby one of the evaluators stated the
following:

- “Shows P&L for all companies but does not show budget for stapt-up or
onal. NO pro teed.” (TOOL0120)

Yet again, said comment evidences the fact that the evaluator was either not
provided a critical part of Samantha's Application, or the evaluator did not review the
same. Included within the Application was both a 12-month proforma income
statement as well as a letter from Petitioner’s bank indicating the availability of funds
sufficient to cover start-up costs. (ROR pg. 577).
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J. Relicf Sought

In reviewing a Petition for Judicial Review a court is not meant to stand in the
shoes of the subject government agency. This is typically a sound practice as the
agency and its employees are best suited to usc their knowledge and expertise in the
subject area to render decision’s in administrative matters. However, in this case, it is
clear that the Division improperly carried out its duties to enforce and uphold NRS and
NAC 453A, which might best be explained by the Division's internal process in
reviewing MME applications.

On March 31, 2014, the Division sent an email to the Medical Marijuana Listserv
stating that the division was “Recruiting for Permanent and Temporary Medical
Marijuana Positions.” This ecmail specified that the Division was looking to hire
individuals “on a temporary basis 10 assist with application process for the certification
of medical marijuana establishments.” The advertisement seeks responses from a wide
range of applicants, including those with interests in any of the following areas:

Administrative:  assistant  background, accounting, _personnel
officers/human  resources, business ownership, cnvironmental
protection, pharmacist techpician experience, fire and life safety, IT
professionals, supply technician background, inspection, purchasing,
public works background, and building * construction/inspection
experience.

Ultimately, it was the respondents to this email who reviewed and evaluated the
applications of Samantha’s and other MME's. As evidenced by the advertisement,
these individuals had no experience in evaluating MME's, nor was there any
requirement that the individual demonstrate a knowledge and/or undersianding of the
applicable statutes and regulations. Since these individual evaluators do not appear to
possess any particular experience or expertise in the subject area they should not be
given any special deference relative to their evaluations. Assuch, Samantha’s strongly
implores this Honorable Court to determine the proper scores for Samantha’s in each of
the disputed criteria, above, and assign a score, accordingly.
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If this Court is hesitant to engage in such actions Samantha's requests that its
Application be remanded to the Division, with specific instructions that additional
points be given in the specific areas as argucd above — where there is clear and
irrefutable evidence that the Division and its employees did not properly evaluate

Samantha's Application, and specifically the “Non-Identificd” materials referenced
herein,

CONCLUSION
Based on the foregoing arguments, Samantha’s respectfully requests that this
Court score Petitioner's Application consistent with the contents of the Application,
which the Division either overlooked or did not consider. In the altemative,
Samantha's requests that this court remand Samantha’s Application to the Division
with specific instructions that additional points should be assigned to Petitioner based
on the entirety of its Application.

DATED this 6™ day of May, 2016.
Respectfully submitted,
COOPER LEVENSON, P.A.

Bar No. 005065

6060 Elton Avenue, Suite A
Las Vegas, Nevada 89107
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that ] am employee of COOPER LEVENSON,
P.A. and that on this 6" day of May, 2016, T did cause a true and correct copy of the
foregoing PETITION FOR JUDICIAL REVIEW MEMORANDUM OF POINTS AND
AUTHORIITIES to be served upon each of the parties listed below via electronic
service through the Eighth Judicial District Court's Odyssey E-File and Serve System:

Linda C. Anderson

Chief Deputy Attomey General

State of Nevada Attorney General
555 E. Washington Blvd., Suite 3900
Las Vegas, Nevada 89101

Division Health and Human Services

Nevada Division of Public and Behavioral Health
Medical Marijuana Establishment Program

4150 Technology Way

Carson City, NV 89706

By S ;
Lisa C. Edwards, an employee of
COOPER LEVENSON, P.A.
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Las Vepas, Novada #9100
N NN NN e e we e

Electronically Filed

06/02/2016 10:41:51 AM
LY
ADAM PAUL LAXALT Q%-"-  febasnna
Anomgy General
Linda C. Anderson CLERK OF THE COURT

Chicf Deputy Attorney General
Nevada Bar No, 4090

555 E. Washington Ave., #3900
Las Vepas, NV 89101

(702) 486-3420

Fax: (702) 486-3871

E-mail: landerson@ag.nv.gov

DISTRICT COURT
CLARK COUNTY, NEVADA

SAMANTHA INC. d/b/a SAMANTHA'S
REMEDIES, a domestic corporation

Case No.: A-14-710874-)
Dept. No.: VIII

Petitioner,
Vs,
DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF PUBLIC AND
BEHAVIORAL HEALTH; et. al,

Respondent.

i Sas? S Vst s S’ S s Vet Vanal? Nmat Nt ot

RESPONDENT'S REPLY ORANDUM OF POINTS AND AUTHORITIES

COMES NOW Defendant STATE OF NEVADA on its relation to the DEPARTMENT OF
HEALTH AND HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH
(hercinafier “DIVISION™), by and through ADAM PAUL LAXALT, Attomey General by Chief Deputy
Attomey General, LINDA C. ANDERSON, and files this Reply Memorandum of Points and
Authorities to the Petition for Judicial Review Memorandum of Points and Authorities filed by
Samantha Remedies. The Non-ldentified Criteria Response (NICR) was filed with the Court on May
27, 2016, aficr inadvertently being lefi out of the Record on Appeal previously filed with the Court.

Dated: June 2, 2016

ADAM PAUL LAXALT
Attomey Gencral

By: __ //Linda C. Anderson
Linda C. Anderson

Chief Deputy Attorney General
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RGUMENT
L DIVISION IS ENTITLED TO DEFERENCE

Petitioner SAMANTHA REMEDIES wants to challenge the decision of the Division because its
application did not score in the top twelve dispensaries for the City of Las Vegas and argue that it
should receive a registration instead of another applicant. As provided in Chapter 233B of the Nevada
Revised Statutes, the decision of the Division in scoring and ranking applications for medical marijuana
establishments is entitled to deference in this review. “The court shall not substitute its judgment for
that of the agency as to the weight of cvidence on a question of fact.” NRS 233B.135(3). The
assignment of a scorc was nol a legal detcrmination and instead the Division was required 1o make

factual determinations in reviewing the applications. The Nevada Supreme Court has confirmed that

[a]n agency charged with the duty of administering an act is impliedly clothed with

power to construe it as a necessary precedent 10 administrative action [and) great

deference should be given to the agency's interpretation when it is within the language of

the statute.

City of Reno v. Reno Palice Protective Ass'n, 118 Nev. 889, 900, 59 P.3d 1212, 1219 (2002) citations
omitted. The final decision of the agency shall be deemed reasonable and lawful until reversed or set
aside in whole or in pant by the count.” NRS 233B.135(2). Therefore, Petitioner has the burden in
challenging the decision to demonstrate that the scoring of the Division was invalid.

The Division had the statutory authority to issue certificates of registration for medical
marijuana establishments pursuant to NRS 453A.322 in November of 2014. The Nevada Legislature
specified that the Division could accept applications once a calendar year for a ten day period as
described in NRS 453.324(4). The registration of dispensarics was a compelitive process because Clark
County was limited 1o forty (40) dispensarics with the Clark County Commission allocating twelve (12)
1o the City of Las Vcgas pursuant to NRS 453A.324 and NRS 453A.326, The Division scored and
ranked the applications according to the considerations sct forth in NRS 453A.328 and the criteria set
forth in regulation and the announcement of the application process by the Division and issued

registrations which were provisional by law during that prescribed time period.
1/
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The Division trained a tcam of contractors who cvaluated all of the applications submitied
according (o the critcria mandated by the Nevada Legislature and utilized a standardized scoring tool.
Those scores are a factual rather than a legal determination made by the agency as they compared
applicants to determine their ranking in each jurisdiction. If this Court scored SAMANTHA
REMEDIES only, the process would not be consistent becausc the Court could not replicate the review
that was done by the Division in considering all of the applications. Therefore, the Division requests

this Court to give the Division deference on the scores assigned after reviewing the overall process and

deny this petition for judicial revicw.
II.  DIVISION WAS NOT ARBITRARY OR CAPRICIOUS
As outlined in the brief filed by the Petitioner and supported by the TOOL in the rccord, the

Division examined the applications with consideration of the following statutory “criteria of merit™:

1. The total financial resources of the applicant, both liquid and illiquid;

2. The previous experience of the persons who are proposed to be owners, oflicers
or board members of the proposcd medical marijuana establishment at operating other
businesses or nonprofit organizations;

3. The educational achievements of the persons who are proposed to be owners,
officers or board members of the proposed medical marijuana establishment;

4. Any demonstrated knowledge or expertise on the part of the persons who are
proposed to be owners, officers or board members of the proposed medical marijuana
estaglishmem with respect to the compassionate use of marijuana to treat medical
conditions;

S. Whether the proposed location of the proposed medical marijuana establishment
would be convenient 1o serve the needs of persons who are authorized to engage in the
medical use of marijuana;

6. The likely impact of the proposed medical marijuana establishment on the
community in which it is proposed to be located; .

7. The adequacy of the size of the proposed medical marijuana esiablishment to
serve the needs of persons who are authorized to engage in the medical use of marijuana;

8. Whether the applicant has an integrated plan for the care, quality and
safekeeping of medical marijuana from seed to salc;

9. The amount of taxes paid to, or other beneficial financial contributions made to,
the Siate of Nevada or ils political subdivisions by the applicant or the persons who are
proposed 10 be owners, officers or board members of the proposed medical marijuana
establishment; and

10. Any other critcria of merit that the Division determines to be relevant,

NRS 453A.328. In subsection 9 of the stawute, the Nevada Legislature mendated that the Division
consider the amount of taxes and other financial contributions made to the Staic as part of the process.
See, Petition p 20—21 where SAMANTHA REMEDIES challenges this criteria. Therefore, any

dispute SAMANTHA REMEDIES has with this criteria is not properly before this Court because the

5.
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Division had to act within the confines of the statutory requirements. SAMANTHA REMEDIES has
not pointed 1o any deviations from the statutory criteria to argue that the Division acted without reason
in this process.

In their opening bricf, SAMANTHA REMEDIES argucs that the Division was arbitrary and
capricious but does not identify what score should have been assessed instead and only suggests that the
score should have been higher. In their opening brief, SAMANTHA REMEDIES ignorcs the
competitive naturc of the application process when they suggest that their application should be
reviewed in terms of total points possible rather than in comparison to other applicants. SAMANTHA
REMEDIES scored very well with above average points in the following categories: 1) Taxes Paid and
Beneficial Contributions; 2) Care, Quality, Safekeeping; and 3) Convenient to Serve Needs (more than
double the average score). See, Exhibit 1 for ROA 573, SAMANTHA REMDIES scored just a few
points below the average score for the remaining categories: 1) 6rganimlional Structure; 2) Likely
Impact on the Community; 3) Adequacy of Building Size and Construction Plans. See, Exhibit 1.
SAMANTHA REMEDIES takes an inconsistent position that the scoring process was random when
they actually benefitted from the process that was used to be ranked so highly.

With the 90-day time period for assessing hundreds of applications, the Division had to rely on
the information and explanation supplicd by thc applicant and did not conduct any independent
inspection of the actual proposcd establishment. In addition, some categories were designated as part of
the non-identified criteria response (NICR) which means that the evaluators would not have access to
the identified information as part of their assessment. SAMANTHA REMEDIES scored above average
in one of the NICR arcas (Care, Quality and Safekeeping) and slightly below average in the other two
(Likely Impact on Community and Adequacy of Building Size and Construction Plans). This
demonstrates that the Division did review the NICR materials submitted and all were found sufTicient
for registration—otherwise the score would have been zero points. However, other applicants received

a higher score because they presented a stronger application according to the TOOL. SAMANTHA

REMEDIES has not established that the Division acted in an arbitrary and capricious manner.
n

n

6
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I11.  DIVISION IS UNABLE TO ISSUE A REGISTRATION

Even if this Court concluded that a different score was warranted, the Division is unable to issue
a registration 10 SAMANTHA REMEDIES at this time because 2ll iwelve registrations for dispensaries
in the City of Las Vegas have been issued. Aggin, the Nevada Legislature only authorized the Division
10 issuc registration certificates “not later than 90 days afier recciving an application to operate 8
medical marijuana establishment as sct forth in NRS 453A.322(3). Therefore, the Division does not
have statutory authority to advance the applicants from the 2014 application pool after the 90-day period
which has already run as of November 3, 2014. The Legislature affirmed this interpretation in the last
session when they established a “one time extension period opened by the Division in calendar year
2014 for the purpose of issuing eleven additional registrations by September 1, 2015” in Section 5 of
Scnate Bill 276. See, Exhibit 2.

Although it is not binding on this Coun. the Division asks this Coun to take judicial noticc that
two other Courts have reviewed this issue for dispensarics in the City of Las Vegas and both of their
decisions are currently on appeal to the Nevada Supreme Court. SAMANTHA REMEDIES has been
denied intervention in both cases. In GB Sciences Nevada LLC v. State of Nevada/Acres Medical, LLC
v. State of Nevada, A-14-710597, Judge Eric Johnson ordered that the registration for Nuleaf CLV
Dispensary be rescinded and that Acres Medical, LLC be issued a registration instead. See, Exhibit 3.
Acres Medical was able (o replace GB Sciences Nevada, LLC in the lawsuit based on a ruling by Judge
Cadish on a Petition for Mandamus. See, Exhibit 4. (Court had directed Division to make a specific
change to the score, SAMANTHA REMEDIES was named as a real party in interest and participated in
the case,). In GB Sclences Nevada LLC v. State of Nevada, A-15-728448, Judge Corey ordered that the
registration for Desert Wellness, LLC be rescinded but denied the request to issue a registration to GB
Sciences. See, Exhibit 5. If that decision is upheld on appeal, the Division will open up a new
application pericd which would allow all interested applicants, including SAMANTHA REMEDIES to
apply again.

SAMANTHA REMEDIES requested to intervenc in both of the GB Sciences cases and was
denied. The Division wants to emphasizc that SAMANTHA REMEDIES would need to file a separate

lawsuit 1o replace a current registrant because none of the registrants are before this Court. The Nevada
.7‘
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Supreme Court is reviewing whether courts can grant this type of relief. Therefore, even if this Court
determines that SAMANTHA REMEDIES should receive a different score, the Division is unable to
register this dispensary without further intervention from a court.

IV.  RELIEF SOUGHT BY PETITIONER IS NOT AVAILABLE IN A PETITION

FOR JUDICIAL REVIEW

Although this Court has already ruled on this issue in denying the motion to dismiss, the
Division requests this Court to reconsider whether SAMANTHA REMEDIES can challenge the process
of the Division in registering dispensaries in the City of Las Vegas through a petition for judicial
review. The Nevada Supreme Court continues to follow the “plain meaning rule” to find that when “the
words of the statute have a definite and ordinary meaning, this court will not look beyond the plain
language of the statute, unless it is clear that this meaning was not intended.” Harris Assoclates v.
Clark County School Dist. 119 Nev. 638, 641-642, 81 P.3d 532, 534 (2003). NRS 233B.130(1)
provides for judicial review of a decision by any party “who is identified as a party of record by an
agency in an administrative procceding” and is “aggrieved by a final decision in a contested case.” NRS

233B.032 defines “contested case™ to mean the following:

. . .a proceeding, including but not restricted to rate making and licensing, in which the
lcgal rights, dutics or privileges of a party are required by law to be determined by an
?gency daner an opportunity for hearing, or in which an administrative penalty may be
mposed.

Although “registration™ is included in the definition of license under NRS 233B.034 for purposes of
NRS 233B.127, the Nevada Legislature made clear that they did not intend to provide for notice and
opportunity for hearing prior to a denial or revocation of a registration of an establishment.

NRS 453A.320 provides the following:

The purpose for registering medical marijuana establishments and medical marijuana
establishment agents is to protect the public health and safety and the general welfare of
the people of this State. Any medical marijuana establishment registration centificate
issued pursuant to NRS 453A.322 and any medical marijuana establishment agent
registration card issued pursuant to NRS 453A.332 is a revocable privilege and the

tgol"der of such a certificate or card, as applicable, does not acquire thereby any vested
right.

The Nevada Legislature provided that this “revocable privilege” does not implicate any property rights
for due process concerns. Therefore, neither the Legislature nor the Division created any administrative

hearing proceeding to appeal a denial or a revocation of a registration of a medical marijuana

8-
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establishment which would fall under the definition of a “contested case” for purposes of judicial
review under Chapter 233B of the Nevada Revised Statutes, The Nevada Supreme Court has ruled that
statutes should be interpreted 1o avoid a reading which would render pant of the statute redundant or
meaningless when a substantive interpretation can be given. Board of County Comm 'rs Clark County v.
Vhite, 102 Nev. 587, 590, 729 P.2d 1347, 1350 (1986). Although the Nevada Supreme Court declined
to rule on a writ in our case, the Court had previously ruled that judicial review was not available for
process server's licenses denied by the Private Investigator's Board because the statutes did not require
notice and opportunity for hearing and thus, was not a “contested case.” Private Investigator's
Licensing Bd. v. Atherley, 98 Nev.514, 654 P.2d 1019 (1982).

The Division prescrves its argument that the Legislature did not intend 10 give applicants the
ability to ask a Coun to revicw the competitive scoring and ranking of these conlidential applications
for this “revocable privilege™ of a registration of an establishment as sct forth in NRS 453A.320. The
Division acknowledges that this is an unusual situation where a state agency would issue registrations
without due process or the opportunity for review by a court. Indeed, specific Nevada laws require
notice and opportunity to be heard before other licenses or permits issued by the Division can be denied,
suspended or revoked. See, NRS 449,170 (medical facilities and facilities for the dependent) and NRS
446.880 (food establishments). However, with medical marijuana cstablishments, the Nevada
Legislature did not include language for notice and hearing and cven allowed for the revocation of the
registration of an existing cstablishment “immediately” as set forth in NRS 453A.340 to provide for an
expedited process. ,

The Division recognizes that thc Nevada Legislature gave a direct right to judicial review,
without any provision for notice and opportunity for hearing, to individuals when an application for a
registry identification card is denied according 1o NRS 453A.210 or revoked under NRS 453A.225 as
well as when a request for a new qualifying chronic or debilitating medical condition is denied under
NRS 453A.700 by the Division. The Division submits that the omission of such language creating
judicial review for cstablishments in the same chapier further underscores the conclusion that the
Legislature did not intend to create such a remedy for judicial review for the denial of an application for

a revocable privilege of a medical marijuana dispensary. The Nevada Supreme Court has recognized

ﬂg.
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that where the legislature could easily have inserted exception language into the statute but chose not to,
the court would not judicially crcate an exception. State Dep't of Motor Vehicles & Public Safety v.
Brown, 104 Nev, 524, 526, 762 P.2d 882 (1988).
CONCLUSION

The Division is entiticd to deference in scoring and ranking applications for medical marijuana
dispensaries. The Division was not arbitrary and capricious and acted within the parameters of
legislative requirements. A change in score would be insufficient for the Division to issue a registration
to SAMANTHA REMEDIES without further intervention from a Court. The Division continues to
assert that any review of this compctitive application process must include other partics who are
impacted and thercfore a petition for judicial review is not the appropriate mechanism. The Division
requests this Court 10 deny the Petition for Judicial Review filed on December 8, 2014.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social
security number of any person.

Dated: Junc 2, 2016.

ADAM PAUL LAXALT
Anomey General

By: /s/ Linda C. Anderson
Linda C. Anderson
Chief Deputy Attomey General

CERTIFICATE OF SERVICE
I hereby certify that [ clectronically filed the foregoing by using the electronic filing system on
the 2nd day of June, 2016. The Following participants in this casc arc registered electronic filing

system users and will be served clectronically:

Kimberly Maxson-Rushton
COOPER LEVENSON, P.A.
660 Elton Avenue, Suitc A
Las Vepas, NV 89107

[s! Linda Aouste
An Employee of the Office of the Aitormney General
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D003 Dispensary Rank:| 89 | County Rank:| 53 | Local Jurisdition Rank: | 14
Establishment ID: D003
Total Score: 163.26
Company Name: Samantha's Remedies
Establishment Type: DISPENSARY
County: Clark
City: Las Vegas
Local Jurisdiction: Las Vegas
Address: 3500 West Sahara Ave.
Ownership Contact Name: Erminia Drobkin
Ownership Contact Title: President
Ownership Contact Address: . 2040 Edgewood Avenue Las Vegas, NV 89102
Ownérship Contact Phone Number: | 702-496-1132
Ownership Contact Email: . . erminia@ploneerloan.com
- o Pl oﬁminh@lntmnﬂanﬁwii . g
e Scorlng Detalls - Foe ey
Scoﬂng Categoty Pofm&.creé PointsPossible |  Average Score
Financlal Piaw O 32.33 40 3251
Organizational Striscture: - 30.4 50 34.30
Convenient to Serve the Needs: " ° 16 20 7.93
Likely Impact on the Coimiunity: 6.3 20 8.56
Taxes Pald and Beneficlal Contributions: .. 11.6 25 9.37
Adequacy of Bullding Size and Construction Plans: 7.3 2 1032
Care, Quality, Safekeeping: - 59.33 75 51.98
Total identified Criteria Scores <7 7 0 96.63 155 92.66
Total Non-Identifled Ctlterla Score: - T 66.63 95 62.30
Total Seores <<~ v IV T 163.26 250 154.97

5713
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Secnate Bill No. 276-Senalors Segerblom and Farley
CHAPTER..........

AN ACT relating 1o medical marijuana; revising provisions relating
to the allocation of medical marijuana cstablishment
registration certificates; authorizing the transfer of a medical
marijuana establishment registration certificate in certain
circumsiances;  authorizing a  medical  marijuana
establishment to move to a new location under certain
circumstances; revising provisions governing the registration
of certain medical marijuana establishments; and providing
other matters properly relating thereto,

Leglslative Counsel's Digest:

F.xim law limits. by the size of the populmion of cach county. the number of
cenain medical marijuana establishments that may be certificd In cach county. and
alse limits the Division of Public and Behavioral Health of the Depanment of
Viealth and Human Services o aecepling pplications for the centification of such
establishments to ot more than 10 days in g{ calendar year. (NRS 453A.324)
Sectlon 1 of this bill requires the Division 10 reallocate the centificates provided for
8 county which has no qualified opplieaats to the other countics of this Swte.
Section § of this bill provides for the reallocation and issvance of such cumently
unused centificates.

Existing law prohibits the transfer of 3 medical marljusna extablishment aﬁcnl
registration card ar o medical marijuana csablishment registration centificate. (NRS
435)A.J24) Section 2 of this bill allows ihe transfer of ownership in o medical
marijuana establishment and the iransfer of a medieal mosijuana estoblishment
regisiration eertificate il vhe new owner: (1) meeis the requirements of existing low
relating to liquid assets; (2) submits cenzin information to allow the Division to
perform cenain background checks: and (3) proves that its acquisition of the
esiablishment  will not violale centain  cestrictions on  holding muliple
establishments.

Existing law cstablishes cenain requvements for the lacation of o medical
masijuing establishment. (NRS 453AJ:0) Section 3 of this bill allows an
esuablishment 1o move to a new location under the jurisdicticn of the syme local
vemment il aficr 3 public hessing. tbe local government opproves the new

Section 4 of this bill requires the Division (o revise its regulstions to
conform with the provisions of section 3.

EXPLANATION « 310001 an Ao shalin 4 (3 0w, CUELY D00 CTACA (18 fomunend snmbeval] 13 s2erual 10 B8 OOutLed

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

q "Secllon I. NRS 453A.324 is hercby amended to read as
ollows:

453A.324 1. Except as otherwise provided in this section and
NRS 453A.326, the Division shall issue medical marijusna
establishment registration centificates for medical marijusna
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dispensaries in the following quantities for applicants who qualify
pursuant to NRS 453A.322:

(8) In a county whose population is 700,000 or more, 40
certificates;

(b) In a county whose population is 100,600 or more but less
than 700,000, ten centificates;

(c) In a county whose population is 55,000 or more but less than
100,000, two centificates; an

(d) In each other county, one cenificate.

2. Notwithstanding the provisions of subsection 1, the Division

(a) Shall not issue medical marﬁuana establishment registration
certificates for medical marijuana dispensarics in such a quantity as
to cause the existence within the applicable county of more than one
medical marijuana dispensary for every ten pharmacies that have
been licensed in the county pursuant to chapter 639 of NRS. The
Division may issue medical man}iiuana establishment registration
centificates for medical marijuana dispensaries in excess of the ratio
othenwise allowed pursuamt 1o this subsection if to do so is
necessary to ensure that the Division issues at least one medical
mariguana establishment registration certificate in each counmty of
this State in which the Division has approved an application for such
an establishment to operate.

(b) Shall, for any county for which no applicants quallfy
pursuant to NRS 453.-!.322. within 2 months after the end of the
perid during which the Division accepts applications pursuant o
subsection 4, reallocate the centificates provided for thar county
pursuant to subsectlon 1 1o the other countles specified in
subsection 1 i the same propartion os provided In subsection 1.

J. With respect to medical marijuana establishments that arc
not medical mntEuana dispensaries, the Division shall determine the
appropriate number of such establishments as are necessary to serve
and supply the medical marijuana dispensaries to which the Division
has granted medical marijusna establishment registration
certificates,

4. The Division shall not, for more than a total of 10 business
days in any | calendar year, accept applications 1o opcrate medical
marijuana establishments.

Sec. 2. NRS 453A.334 is hereby amended to read as follows:

453JA.334 FFM,

I, Except as otherwise provided in subsection 2, the following
ar¢ nontransferable:

000081
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ardH (1) A medical marijuana establishment agent registration
¢

4 () A medical marijusna establishment registration
certificate.

2. A medical marljuana estublisinnent may transfer all or uny
portion of its owaership to another party, and the Division shall
transfer the medical marijuana  establishment registration
certificate Issued to the establlshment to the party acquiring
ownership, if the party who will acquire the ownership of the
medical marijuana establishment submits:

(a) Evidence satlsfactory to the Divislon that the purty has
complicd with the provislons of sub-subparagruph (IH) of
subpuaragraph (2) of paragruph (a) of subsection 3 of NRS
4534.322 for the purpose of operuting the medical marijuana
estublisliment,

(b) For the pariy and each peeson who is proposed to be an
mener, officer or board member of the proposed medicol
murijuana extablishmem, the nane, wdidress and dute of birth of
the person, a complete set of the persen’s flugerprings and writien
penisston of the persun authoriziug the Division to forward the
Singerprines to the Centrul Repository for Nevada Records of
Criminal History for submission to the Federal Burcan of
Investigation for its report,

(c) Proof satisfuctory to the Divislon tha, as a result of the
transfer of ownership, no person, group of persons ar entity will,
in « county whase pupulation is 100,000 or more, hold more than
one medical marljuang estublishment registration certlficate or
maore than 10 percent of the medical marljuuna establishment
registration certifientes allocated (o the county, whichever Is
greuter.,

Sec. 3. NRS 453A.350 is hereby amended to read as follows:

453A.350 1. Each medical marijuana establishment must:

H} (u) Be located in a separate building or facility that is
focated in a commercial or industrial zone or overlay;

34 (6) Comply with all lecal ordinances and rules pertaining to
zoning, land use and signage; .

34 (v) Have an appearance, both as to the interior and exterior,
that is professional, orderly, dignified and consistent with the
traditional st‘y-'llc ol})hatmncics and medical officcs; and

m () Have discreet and professional signage that is consistent
wri'l_ the traditional style of signage for pharmacics and medical
ofTices.
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2 A medical marljuana establishment muy move tw a new
locatlon under the jurisdiction of the same local government as its
original location and regardiess of the distance from its original
loention if the eperation of the medical marljuana extablishment
at the new location as heen approved by the local government, A
local government may approve a new lucation pursuant to this
subsectlon only in a public hearing for which written natice Iy
glven at least 7 warking duys before the hearing,

See. 4. ). The provisions of any regulation adopted by the
Division of Public and Bchavioral Health of the Department of
Health and Human Services which conflict with the provisions of
NRS 453A.350, as amended by section 3 of this act, are void and
must not be given effect to the extent of the conflict.

2. The Division of Public and Behavioral Health shall amend
or repeal any of its existing nﬁulelions that conflict or arc
inconsistent with the provisions of NRS 453A.350, as amended by
section 3 of this act, as scon as practicable after the effective date of
this section.

Sec. 5, 1. Notwithstanding any other provision of law, the
Division shall reallocate, on or before July 1, 2015, medical
marijuana establishment registration certificates for medica)
marijuana dispensaries pursuant to NRS 453A.324, as amended by
section | of this act, in the following quantities for applicants who
qualify rmsuam to NRS 453A.322;

(a') n a county whose population is 700,000 or more, eight
centificates for the unincorporated area of such a county;

(b) In a county whosc population is 100,000 or more but less
than 700.0g0. one certificate for the unincorporated area of such a
county; an

(c) In addition to the cenificate described in pmgraph (b), ina
county whose population is 100,000 or more but less than 700,000;

(1) One certificate for each city whose population is 220,000
or more; and

(2) One cenificate for each city whose population is 60,000
or more but less than 220,000,

2. The provisions of NRS 453A.326 do not apply o any
medical marijuana establishment registration cenificate issucd
pursuant to subsection 1.

3. Notwlthstandin'g any other provision of law, the Division:

(a) Shall, on or before July 1, 2015, issue a medical marijuana
establishment registration centificate pursuant to subsection | if:

(1) The medical marijuana eslablishment is in compliance
with paragraph (a) of subscction 4; end
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(2) The issuance of such centificate does not exceed the total
number of certificates allocated.

(b) May, at any time, aRer receiving an application to operate a
medical marijuana cstablishment:

(1) Register the medical marijuana establishment; and
(2) lssue a medical marijuana establishment registration
certificate to the applicant,

(¢) Shall, on or after the effective date of this act and before
Sepiember 1, 2015, regardless of the Division's ranking of the
applications 10 operate a medical marijuana establishment, issue a
medical marijuana establishment registration centificate for the total
number of certificates allocated unless the Division determines that
the :rplicam is not qualified.

(d) Shall provide the rationale for determining that an applicant
to c:rmle 8 medical marijuana estsblishment is not qualified, within
30 days after such derermination, to:

(1) An applicant who is denied a medical marijuana
establishment registration cenificate; and

(2) The local governmental jurisdiction where the proposed
medical marijuana establishment isto be located.

4. A local governmental jurisdiction may:

(az Issue a business license or deem a medical marijuana
establishment in compliance with all local govemmenial ordinances
or rules, regardless of any ranking of the establishment established
by the Division. .

(b) Consider diversity, localion and community ties in
determining whether the medical marijuana establishment is in
colmplinncc with all applicable local governmental ordinances or
rules.

(¢) Provide by ordinance a limitation on the total number of
medical marijuana establishments which is less than the aumber
allocated pursuant to subsection 1, if the local governmental
Jurisdiction determines that the community is adequatcly served by
the number of current establishments,

. Any application period established by the Division pursuvant
to this section:

(3) Is a one-time extension of the application period opened by
the Division in calendar ycar 2014;

(b) Must not require a new gpplication if an application has
previously been submitied;

(c) Must not require the payment of any additional application
fees if such fees have previously been paid; and
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(d) Is separate and apart from and must not be included within
the 10-day period for the acceptsnce of ngp)lcatlons pursuant (o
subsection 4 of NRS 453A.324, asamended by section | of this act.

6. As used in this section:

(a) “Division” means the Division of Public and Behavioral
Health of the Dcpaniment of Health and Human Services.

(b) “Local govemmental jurisdiction™ means a city, town,
township or unincorporated area within a county.

Scc. 6, 1, This section and scctions } and 5 of this act
become effective upon passage and agpmval.

20125. Scction 5 of this nct expires by limitation on December 31,

3. Sections 2, 3 and 4 of this act become cffective upon
passage and approval for the purposc of adopting regulations and
performing any other preparatery administrative tasks tha are
necessary 10 carry oul the provisions of this act, and on October 1,
2015, for all other purposes.

220 e 18

000085



EXHIBIT 3

000000



O 08 =~ O v & W N -

~N o Gms Gms eEm s  us eme e
RE YU RNEBEB T XTI awn 2w —- O

~ N
[- S}

Electronically Filed

12/15/2015 10:55:34 AM
NEOJ m "bﬂ v
MARK E, FERRARIO, ESQ. (NV Bar #1625) CLERK OF THE COURY
MOOREA L. KATZ, ESQ. (NV Bar #12007)
GREENDER(G TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, Nevade 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
E-mail: ferrariom(@.gtlaw.com
katzmo(@.gtlaw.com
Counsel for Plaintiff in Intervention
Acres Medical, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA
GB SCIENCES NEVADA, LLC, a Nevads Case No.: A710597
limited liability company, Dept. No.: XX
Plaintiff,
v NOTICE OF ENTRY OF ORDER ON
' PLAINTIFF GB SCIENCES NEVADA,
LLC'S MOTION FOR SUMMARY

STATE OF NEVADA, DIVISION OF
PUBLIC AND BEHAVIORAL HEALTHOF | SUDGMENT AND ON DEFENDANT
HUMAN SERVICES; CITY OF LAS VEGAS,| COUNTERMOTION FOR SUMMARY
a municipal corporation and political JUDGMENT

subdivision of the Staic of Nevada; DESERT
AIRE WELLNESS, LLC, a Nevada limited
liability company: NULEAF CLV
DISPENSARY, LLC, a Ncvada limited
lisbility company; DOES | through 100; end
ROE ENTITIES | through 100,

Defendants.

ACRES MEDICAL, LLC,

Plaintiff in Intervention,

V.

STATE OF NEVADA, DIVISION OF
PUBLIC AND BEHAVIORAL HEALTH OF
THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES; CITY OF LAS VEGAS.,

LV 420591069v1 152342.010300 Page 1 of 3
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a municipal corporation and political
subdivision of the Steic of Nevada; NULEAF
CLV DISPENSARY, LLC, a Nevada limited
liability company; GB SCIENCES NEVADA,
LLC, a Nevada limited liability company,

Dcfendants in Imervention

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER ON
PLAINTIFF GB SCIENCES NEVADA, LLC'S MOTION FOR SUMMARY JUDGMENT
AND ON DEFENDANT NULEAF CLV DISPENSARY, LLC'S COUNTERMOTION FOR
SUMMARY JUDGMENT was cntered in the above-captioned matier on the 14th day of
December, 2015.

DATED this 15th day of December, 2015.

GREENBERG TRAURIG, LLP

By:___/s/ Moorea L, Katz
MARK E. FERRARIO (NV Bar No. 1625)
MOOREA L. KATZ (NV Bar No. 12007)

3773 Howerd Hughes Parkway, Suitc 400 North
Lus Vegas, Nevada 89169

Coun:elwﬁ)r Plaintiff in Intervention

Acres Medical, LLC

LV 420591500v1 152342010300 Page 20f3
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Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, 1 certify that on this 15th day of
December, 2015, 1 caused a truc and correct copy of the forcgoing NOTICE OF ENTRY OF
ORDER ON PLAINTIFF GB SCIENCES NEVADA, LLC'S MOTION FOR SUMMARY
JUDGMENT AND ON DEFENDANT NULEAF CLV DISPENSARY, LLC'S
COUNTERMOTION FOR SUMMARY JUDGMENT to be filed and scrved via the Court's

Wiznet E-Filing system. The date and time of the clectronic proof of scrvice is in place of the date

and place of deposit in the mail.
/s/ Joyce Heilich ‘
An cmployee of GREENBERG TRAURIG, LLP
LV 420591969v1 183342.010300 Pugc3of3
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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

QB SCIENCES NEVADA, LLC, a Nevuda
limited Jiability company,

Plaintift,

vs.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a
municipal corporation and political subdivision
of the State of Nevada; DESERT AIRE
WELLNESS, LLC, u Nevada limiled liability
company; NULEAF CL.V DISPENSARY,
LLC, a Nevada limited liability compuny;
DOES 1 through 100; snd ROE ENTITIES |
through 100, '

Defendants.

ACRES MEDICAL, LI.C,
PlaintifT in Intervention,
v§.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF TIIE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a
municipal corporation and political subdivision
of the State of Nevads; NULEAF CLV
DISPENSARY, LLC, a Ncvada limited liability
company; GB SCIENCES NEVADA, LLC,a
Nevada limited liability compony,

Defendunts in Intcrvention.

Cuse No. A-14-710597

Depl. No. XX

'%!ectronbally Filed
1211412015 11:51:04 AM

A b i

CLERK OF THE COURT

mmeeew -
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THIS MATTER having come before the Court on GB SCIENCES NEVADA, LLC's
(“Plaingif) Motion for Summary Judgment (the “Aotion”) und on Defendumt NULEAF CLV
DISPENSARY, LLC (“NulLeaf™) Countermotion for Summary Judgment (“Countermoyion™);
Plainiiff, having uppearcd by and through its attomeys of record, SMITH & SHAPIRO, PLI.C;
Defendant STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN SERVICES (the
“State” or “Division"), having appeared by and through ADAM PAUL [.AXALT, Attorney General,
through his Chief Deputy Attorney General, LINDA C. ANDERSON; Defendant NuLeaf, having
appeared by and through ils attomeys of record, PISANELLI BICE, PLLC; Intervenor ACRES
MEDICAL, LLC (*deres"), having sppeared by and through its attorneys of record, OREENBERG
TRAURIG, LLP, the Court having reviewed the papers and pleadings on file hercin, having heard
the arguments of counscl, and good cause appearing, THE COURT FINDS AND CONCLUDES:

FINDINGS OF FACTS

L in 2013, Senate Bill 374 was passed which provided for the registration of medical
marijuana establishments suthorized to cultivate or dispense marijuana or manufacturc edible
marijusna products or marijuana-infused products for sulc to persons authorized to cngage in the
medical use of marijusna, Senate Bill 374 way codificd into N.R.S. Chapter 453A.

2, Under N.R.S. § 45JA.320 et scq., the Division was tasked with processing and

ranking applications for Mcdical Marijusna Establishmems (*MMEs™) for each local jurisdiction in

Nevada,

3. There were five types of MME's, including Dispensaries, Cultivation Facilitics, and *

Production Fucilities. ‘Ihe MME at issuc in this lawsuil is a Dispensary.

4. The City of Lus Vegus was allocated twelve Dispensary provisional certificates.
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L The Division, as well as the local jurisdiction, played a rolc in the ultimate licensing
of MMEs. Specifically, the local jurisdiction was 1asked with considering issues such as site plans,
zoning and proximily to other business or facilities (the “Lacal dpplication Process™) while the

Division focused on public henith, public safety, and marijuana as a medicine (the “Qivision

dpplication Procese™).
6. In accordance with.its responsibilitics, the City of Las Vegas enacted Ordinance No.

6321 and 6324 to establish zoning regulations, licensing regulations, and standards for MME

locations.
% The Division issucd its application packel (the “Divisivn Anplication”™).
8. While the Division was allowed 10 accept all upplications submiited, under N.R.S. §

453A.322, the Division could only issue a medical marijuans cstablishment registration cenificate (a
“Provisionul Certificare™) if the applicant’s application included six (6)' specific ilems and if the
applicant otherwise met the requirements esiblished by N.R.S. Chapter 453A.

9. One of the six (6) items required by law before the Division could issue & Provisional
Certificatc is found in N.R.S. § 453A.322(3Xa)(5), which states:

(S) [F the city, town or county in which the propnsed medical marijuana establishment
will be located has enncted zoning restrictions, proof of licensure with the applicable
local governmental authority or o letier fram the applicable locol governmentul
authority cenifying that the proposed medical marijuana cstablishment is in
compliance with those restrictions and satisfies all applicable building requirements.
(NRS § 453A.322(3)(a)(5)).

10.  Plaintiff, Acres, and Nuleal were three of the 49 applicants for a Dispensury License
in the City of Las Vegas,
Il.  On October 28-29, 2014, the Las Vcgas City Council held a speciol meeting 1o

consider each applicant for a special usc permit and compliance permit for an MME Dispensary.
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12.  The City of Las Vegas denied speciul use permits and compliance permits to ten (10)

applicants, including Nuleaf.

13.  On Octaber 30, 2014, the City of Las Vegas sent a letter to the Division notifying the

1 Division that Nuleal"s application for a specin] use permit and compliance permit from the City of

Las Vegus had been denied as not in compliance with land use cesirictions and city code and

incligible for a business license.

14, The City of Las Vegas Ictier was intended to comply, snd did comply, with NRS
453A.322(3Ke)(3).

15.  Specifically, pursuant to Las Vegas Municipal Cade Section 6.95.080, the letier was
to give notice to the Division, as intended in subsection 3(a)(5), as lo those medical marijuuna
applicants which the City of Lus Vepas had found 10 be or not to be in confarmance with Jand use
and 2oning restrictions, and eligible for consideration for o business license. This letter described the
upplicable building requirements and zoning restrictions as outlined in the statute,

16.  Nuiwithstanding, on or abou November 3, 2014, the Division registered Nuleaf us a
medical marijuana cstablishment and issued a provisionu) regisiration centificate for an MMF.
Dispensury (the “Provisional License™).

17. At the time the Depanment registered Nuleul and issucd a Provisional License,

| Nuleaf did not meet the roquirements of N.R.S. § 453A.322, which specificolly permitted the

| Division to register o medical marijuana establishment und issuc a registrution certificate if the

business sceking to register had completed all of the requircments of subsection 3(a). including
providing a letter from the applicable lucal authority centifying that the proposed medical marijuana

establishment is in “compliance with {zoning) restrictions and satisfies all applicable building

requirements.”
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18.  The Nevadu Department of Health and Human Services should have registered and
issued the registration certificale to the medical marijuana establishment to the top twelve ranked
applicants which met all the requirements of the statute.

19.  Pursuant to the plain terms of the swiute, the Division should not have registered
Nuleaf and issued it a registration ceniificate as Nuleuf had not met all the requirements of the
statute. The Court’s reading of the statule is consistent with the apparent goal of the statute and the
legislature 10 quickly move the opening and operation ol‘dispcnsafies in the state, This goal can best
be achieved through the Division registering centificates for the most qualified applicants who have
obtained preliminary approval thut they are in “compliance with (zoning] restrictions and satisfics all
applicable building requircments” of the municipality. In view ol the time limitations the statute scts
for when the Division may register contificaies, the legislature clearly sought to avoid the situation
where the Division approved an applicant but the applicant then fuiled to oblain zoning or busincss
licensing from the municipality, resulting in o dclay in the opening of the desired number of
dispensarics.

20.  On November 9, 2015, the Court heard oral argument on intervenor Acres Medical,
LLC's (“Acres”) Motion to Intcrvene as a Mater of Right Pursuant to NRCP 24 on Order
Shonening Time (“Motion to Intcrvene”™). Acres’ Motion to Intervene argued that Acres, not
PlainifT GB Scicnces, was next in line to receive a provisional registration certificute, should one
become availoble. Acres argued that pursuant to District Court order duted October 8, 2015, in Acres
Medical, LLC v. Depariment of Health and Human Services, Division of Public and Behaviaral
}lealrh. el al., Case Number A-15-719637-W. Acres should have been the thireenth ranked
applicant on November 3, 2014, The premise for Acres’ intervention was that Acres was entitled to
the relicl sought by GB Sciences in this oction and Acres was adopting the arguments asserted by

QOB Sciences. The Court pranted Acres® Motion to Intervene at the November 9, 2015 hearing.

e o
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21.  The Court may take judicial notice, whether requesicd or not, of facts cupable of
verification from a reliable source. Sce NRS 47,150(1). The Count takes judicial notice that pursuant
to District Court order dated October 8, 2013, in Acres Medical, LLC v. Department of Health and
Human Services, Division of Public and Behavioral Health, ¢t al., Case Number A-15-719637-W,
Acres should have been the thirtcenth ranked applicant on November 3, 2014, Accordingly, Acres,
not PlaintifT GB Sciences, is the next applicant in linc to receive o registrution certificute should one
become available,

22, Ifany of the forgoing findings of fect arc properly conclusions of law, they shall be
treated as if appropriately identificd and designated.

CON FLAW

23,  Summary judgment is appropriatc where the pleadings, depositions, answers to
inlerrogotories, admissions and afTidavits on file, show thut there exists no genuine issue as 1o any
material fact, and that the moving party is cntitled to judgment as a motter of law. Bird v, Casn
Royale W,, 97 Nev. 67, 624 P.2d 17 (1981).

24.  The Nevada Supreme Court has noted that “Rule 56 should not be regarded as 2
*disfavored procedural shoricut™ but instcad as an integral parnt of the rules of procedure as a whole,
which are designed “to secure the jusi, speedy and inexpensive determinotion of every action.”
Wood v. Sufeway, Inc., 121 Nev, 724, 730, 121 P.3d 1026, 1030 (2005).

25.  NRS § 30.040 gives this Court the ability to meke cenain declarations regarding the
rights, status or other legal relations of purlies 10 a lawsuit,

26.  Furher, this Court has the authority 1o issue mondatory injunctions “lo restore the
status quo, to undo wrongful conditions.” Leonard v, Stoebling, 102 Nev. 543, 728 P.2d 1358
(1986);

Memary Gardens o

nc., 492 P.2d
123, 88 Nev. 1 (Nev., 1972).
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27.  Onc of the stated purposes of mandatory injunctions is “compelling the undoing of
acts that had been illegally done.” Gity of Reno v. Matley, 378 1'.2d 256, 79 Nev. 49 (Nev., 1963).

28, 'The Division has ucknowledged that a complaint for declaratory and injunctive relief
is appropriate.

29.  The issuance of the Provisinal Centificate to Nuleaf was in crror and contrary 1o
NRS § 453A.322(3).

30.  Nuleaf should have heen disqualificd duc to their nan-compliance with NRS §
453A.322(3)(a)(5).

31.  The PlaintifT und Acres have an inadequate remedy ot law.

32,  To require the Plaintiff or Acres 1o simply apply again as part of a new application
period is to deny the Plaintiff and Acres all of their remedics, not only hecause it delays their ability
to proceed forward with the Initial applicants, but alse becausc there is no guarantee that the Plaintifl’
or Acres would even qualify for u Provigional License the second time around when compuring the
Plaintiff ér Acres 10 the second, new set of applicants.

33. It would be inequitable and inappropriatc to deprive the City of Las Vegas of onc of
the twelve Provisional Cenrtificates allocated to it due (o an error by the Division.

34. At the hearing on the motions on November 9, 2015, counsc! for the Division raised
the fact the City of Las Vegas sent its letier on October 30, 2014, four days before and only onc
business day before the Division's plunned issuance of registration cenificales on November 3,
2014. The Division was not aware of the letier and those entities in conformance with City of Las
Vegas land use, zoning and building requirements at the time it issucd registration certificutes.
However, counsel stated the Division in issuing centifivates lovked at submitted applications without
considering the local approval requirement of the statule or whether any of the applicants in

municipalitics throughout the siaie had recelved o letter of approval from the municipality where
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they were located. Consequently, the Court finds the timing of the letter and whether the Division
should have been aware of il presents no excuse for the Division failing to comply with the
provisions of the siatute. The Division was not looking for, inquiring, following up or cven
considering whether applicants had complied with the siatutory requirement of an approval letter
from the municipality where the applicant's business would be located.

35.  The Court further finds no evidence prescnted suggests the City of Las Vegas sought
to use the zoning or land use process as a subterfuge for the City to determine the most qualificd
applicants in place of the Division. The City made a determination as to applicants’ compliance
with its zoning restrictions and satisfaction ol upplicable building requirements as it was specifically
expecied to do pursuant to the statute before the registering of centificates.

36. If any of the forgoing conclusions of luw are properly findings of fuct, they shall he
treated as if appropriately identified and designated.

NOW THEREFORE:

37.  IT IS HERFRY ORDERED Plintif’s Motion for Summary Judgmem is
GRANTED in part ond DENIED in pan.

38.  IT IS FURTHER ORDERED that PlaintifT"s Motion is GRANTED 10 the extent
Plainiiff is cntitled to a decloration thal Nuleaf should not have been registered or issued a
certification of regisiration us a medical marijuana establishment becausc it had not met all the
necessary requirements of 453A.322(3)(a).

39. 1T IS FURTHER ORDERED thal the Division shall rescind or withdraw the
registration of Nuleaf as a medical marijuana establishment.

40. IT 1S FURTHER ORDERED that Plaintiff's Motion is DENIED 1o the extent

Pluintiff sceks the re-issue of Nuleals registration to PlaintifT.
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Acres a registration centificate.

Judgment is DENIFED,

4]1. 1T IS FURTHER ORDERED that the Division regisicr intcrvenor Acres and issue

42. IT IS FURTHER ORDERED Decfendant Nulcal's Countermotion for Summary

DATED this_{/_th day of December, 2015.

DISTRICT COYRT JUDGL

PppE— i
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ERTIFICATE OF SERVIC

1 hereby cerilv thut 1 caused the foreening Order 1o be served as indicated below:

JAMLS C. SHAPIRO. ESO.
ishupiro@smithshaprio.com
Atiorney for Plabmifi, Coumier Cluimant, hervenar Defendan

TODR 1. BICL, :SO.
tib%*plsancliibice.com
Suarney for Defendunt, hiervenor Defendant

MARR k. FERRARIQ, 1:SQ.
Ivlitdocked@gtlnw.com i
Aitorney for Commter Defewdant. hervenor Plaianift

ioRellv Mumnaka

Relly Muranaka
Judicial Executive Assistant
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Electronicaly Filed

101082015 02:03:22 PM
NTSO .
MARK E. FERRARIO (NV Bar #1625) m b B
LANDON LERNER (NV Bar #13368) CLERK OF THE COURT
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 Nosth
Las Vegas, NV 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
E-mail: ferrariom@gtlaw.com
lemeri@gtlaw.com
Counsel for Plaintifls/Petitioners
Acres Medical, LLC and Acres Cultivation, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

‘\%RiES MEDICAL, tli'lf\cc l: Nevada limited Case No.: A-15-719637-W

iabilit an Dept. No.: VI

cuu*f fSJ LLC, a Nevada limited opt. No

liability company,

- - NOTICE OF ENTRY OF ORDER
Plaintiffs/Petitioncrs, |~ ANTING PLAINTIFFS' PETITION FOR

-Vs = MANDAMUS

NEVADA DEPARTMENT OF HEALTH
AND HUMAN SERVICES, DIVISION OF
PUBLIC AND BEHAVIORAL HEALTH,

Defendant/ Respondent,
And

NLVG LLC; NULEAF CLV CULTIVATION,
THE MEDMEN OF NEVADA 2, LLC;
CANNABIS RENAISSANCE GROUP, LLC:
M M DEVELOPMENT, LLC; NYE
NATURAL MEDICINAL SOLUTIONS, LLC;
GREEN LIFE PRODUCTIONS, LLC; GWGA.,
LLC; NEVADA NATURAL MEDICINES,
LLC; WELLNESS ORCHARDS OF
NEVADA, LLC; NCMM u.c ACC
INDUSTRIES, INC.: SAMANTHA'S
REMEDIES; NEVAbA CARES, LLC; THC
NEVADA, LLC; RED ROCK WELLNESS,
LLC; QUALCAN OF LAS VEGAS, LLC;
PHYSIS ONE, LLC; BUFFALO CENTER
MEDICAL ADVOCATES, L.L.C.; PRIMO
DISPENSARY; DOE ENTITIES i-5; ROE
ENTITIES 1-4, POE ENTITIES 1-16.

Defendants/
Rea! Partics In Intcrest,

LV 420550067vt
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YOU AND EACH OF YOU will please 1ake notice that the Order Granting Plaintiffs’
Petition for Mandamus was entered in the sbove-captioncd matter on the 8% day of October, 2015.
A copy of the ORDER GRANTING PLAINTIFFS® PETITION FOR MANDAMUS is
attached hereto as Exhibit A.

DATED this 9th day of October, 2015,

GREENBERG TRAURIG, LLP

By: //Landon Lerner
MARK E, FERRARIO (NV Bar #1625)
LANDON LERNER (NV Bar #13368)
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, NV 89169
Counsel for Plaintiffs/Petitioners
Acres Medical, LLC and Acres Cultivation, LLC

LV €20550067v1
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P, 5(b)(2}(D) and E.D.C.R. 8.05, ] certify that on this 9th day of
October, 2015, | caused & true and correct copy of the forcgoing Notice of Entry of Order Granting
PlaintifJs’ Petition for Mandamus to be filed and served via the Count's Wiznet E-Filing system.

The date and time of the ¢lectronic proof of service is in place of the date and place of deposit in the

LV €20550067v1

/s/ Andrea Lee Rosehill
An employee of GREENBERG TRAURIG, LLP

Page 3
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MARK E. PERRARIO (NV Bar #1625)

LANDON LEERNER (NV Bar #13368)

(OREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway, Suite 400 North

L.as Vegas, NV 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

E-mail: ferrariom@guaw.com
lemerl@ptlaw.com

Counsel for Ploiniffs/Petitioners
Acres Medical, LLC and Acres Cultivation, LLC

Etectronically Filed
10/08/2015 05:18:52 PM

. b b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ACRES MEDICAL,, LLC achada limited
liabili comr r\rs'.m ACRES

CULTIVATION, LI.C, a Nevada limited
liability company,

Plaintifs/Petitioners,
- ‘l“‘. -

NEVADA DEPARTMENT OF HEALTH
AND HUMAN SERVICES, DIVISION OF
PUBLIC AND BEHAVIORAL HEALTH,

Defendant/ Respondent,
And

NLVG, LLC; NULEAF CLV CULTIVATION,
LLC; THE MEDMEN OF NEVADA 2 , LLC;
CANNABIS RENAISSANCE GROUY. LLC:
M M DEVELOPMENT, LLC; NYE
NATURAL MEDICINAL SOLUTIONS, LLC;

GREEN LIFE PRODUCTIONS, LLC; GWGA., :

LLC: NEVADA NATURAL MRDICINES.
LLC: WELLNESS ORCHARDS OF
NEVADA, LLC: NCMM, LLC: ACC
INDUSTRIES, INC.; SAMANTHA'S
REMEDIES; NEVADA CARES. LLC: THC
NEVADA, LLC: RED ROCK WELLNESS,
LLC; QUALCAN OF LAS VEGAS, LLC:
FRYSIS ONE, LLC; BUFFALO CENTER
MEDICAL ADVOCATES. L.L.C.; PRIMO
DISPENSARY; DOE ENTITIES 1-5; ROE
ENTITIES 1-4. POE ENTITIES 1-16.

Defendants/
Real Parties In Interest,

Case No.: A-15-719637-WV
Dept. No.: VI

ORDER GRANTING PLAINTIFFS®
PETITION FOR MANDAMUS

O ekesed s Trst s

-~

OtASS * s

o ::;amnd Attet Tl Srast
Nﬂ"'lﬂﬂ

o Judamiat feathed .

) Maasteered H’"‘ i
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On Scptember 29, 2015, at 8:30 a.m., Plaintiffs’ Petition for Mandamus ("Petition") came on
before the Honorable Judge Elissa F. Cadish in Department 6 of the above-captioned Count.  Mark
Ferrario, Esq. and L.andon Lemer, Esq. appeered for Plaintiffs, and Linda Anderson, Esq, appeared for
the Nevada Department Of 11ealth And Human Services, Division Of Public And Behavioral Health
(the “Division"). ARcr revicwing the plcadings and papers on file in this Action, hearing argument at
the time of the hearing, and good causc appearing thereforc, the Court made the following findings:

1. Plintifis submitted 10 the Division multiple applications to operate Medical Marijuona
Establishments (“MME"), including Application D011 to opcrate a medical marijuana dispensary in
the City of Las Vegas (the ~Application™);

2.  The Division was obligated to score and rank accurately all MME applications
submitied to the Division;

3. Onc of the categories considered by the Division in scoring applicalions was
Organizational Structure;

4. Plaimiffs submitied the same information on all of its applications, including the
Applicalion, for the Organizational Structure category;

5.  Despite having information indicating that the Application should have received a
score of 41.3 in the Organizational Structure category, the Division gave the Application a score of
0 in the Organizational Structure category;

6.  The Division gave PlainifTs® other applications with the exact same information in the
Organizational Structure category a score of 41.3 for the Organizational Structure category;

7. The Division's failure to review all of the information in its possession that would
have resulted in the Division giving the Application a score of 41.3 in the Organizational Structure
calegory was an arbilrary and capricious exercise of the Division's official duties;

8.  Had the Division performed properly its official duties in scoring the Application, it
would have included an additional 41.3 points for the Organizational Structure category;

9. Hed the Division performcd properly its official duties in scoring the Application, the
Application would have received a score of 167.3;
Iy

Page 2
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10. Had the Division performed properly its official duties in scoring the Application, the
Application would have been mnked number 13;

I1.  Additional Jispensary registrations from the State of Nevada and licenses (rom the
City of Las Vegas may become avalleble to Plaintiffs 10 operate o medical morijuans dispensary in
the City of l.as Vegas such that u failure 10 grant mondumus would result in prejudice and a
substantial likelihood of significant harm to Plaintif¥s;

12, Plintiffs withdrew their Petition regarding their cultivation applications.

NOW, THEREFORE, IT IS HEREBY ORDERED that Plaintiffs’ Petition is GRANTED.

IT IS FURTHER ORDERED that:

1.  The Division will rescore the Application and include 41.3 points for the
Organizational Structure category;

2. The Division will rescore the Application and nssign it a score of 167.3:

3. The Division will re-rank oflicially the Application at number 13; and

4. Plaintiffs’ altcmative relicf is now moot and mandamus is the final judgment in this action.

1T IS SO ORDERED.
’ S . .
%ﬂm. 5[%%
DISTRICT CO JUDGE ‘9,

DATED this i day of Octoher, 2015.

Respectfully submitted by:
GREENBERG TRAURIG, LLP

— e .: ’—-—-... .
By: r«';’_"/z’”g
AREIZFERRARIO (NV Bar #1625)

LANDON LERNER (NV Bar #13368)

3773 Howard Hughes Parkway, Suitc 400N
Las Vepas, NV 89169

Counsel for Plaintiffs

[signatures continued on following page]
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Approved as to form:

OFFICE OF THE ATTORNEY GENERAL
ADAM PAUL. LAXALT

@@ C b
INDA C. ANDERSON (NV RBar #4090)

Chief Deputy Attomey General
555 E. Washington Avenue, #3900
Las Vegas, NV 89101

Counsel far the Division
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SMITH & SHAPIRO, PLLC

2520 St. Rose Parkway, Suite #220
Henderson, NV 89074

(702) 318-5033

Attorneys for Plainilff

DISTRICT COURT
CLARK COUNTY, NEVADA

GB SCIENCES NEVADA, LLC, a Nevada limited
liability company,

Plaintiff,
vs.

STATE OF NEVADA, DIVISION OF PUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEGAS, a municipal

corporation and Rolilieul subdivision of the State of

Nevada; DESERT AIRE WELLNESS, LLC, a
Nevada limited liability company; DOES 1-10, and
ROE ENTITIES 1-100, inclusive,

Defendants,

, LLC, a Nevada

limited liability company,
Counterclaimant,

vs.

OB SCIENCES NEVADA, LLC, a Nevads limited
liability company,

Counterdefendant.

PLEASE TAKE NOTICE thet an ORDER RE: GB SCIENCES NEVADA, LLC'S
MOTION FOR SUMMARY JUDGMENT; DESERT AIRE WELLNESS, LLC'S

Case No. A-15-728448-C
Dept. No. |

Date: March 15, 2016
Time: 9:00 a.m
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COUNTERMOTION FOR SUMMARY JUDGMENT was entered in the above-entitled matier on
the 28® day of April, 2016, a copy of which is attached hereto as Exhibit 1.

DATED this 28 day of April, 2016.

SMITH & SHAPIRO, PLLC

18/ James E, Shapiro
James E. Shapiro, Esq.
Nevada Bar No. 7907
Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

2520 St. Rose Parkway, Suite #220
Henderson, NV 89074

Atlorneys ﬁir Plaintlff

CERTIFICATE OF SERVICE

1 hereby certify that 1 am an employee of SMITH & SHAPIRO, PLLC, and that on the 28* day
of April, 2016, I served a true and correct copy of the forgoing NOTICE OF ENTRY OF ORDER
RE: GB SCIENCES NEVADA, LLC’S MOTION FOR SUMMARY JUDGMENT; DESERT
AIRE WELLNESS, LLC'S COUNTERMOTION FOR SUMMARY JUDGMENT , by e-serving
a copy on all parties registered and listed as Service Recipients in Wiznet, the Court’s on-line,
electronic filing website, pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer
Togliatti, on May 9, 2014,

Is/AshleyR. Houston_______
An employee of SMITH & SHAPIRO, PLLC
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ORDR
JAMES E. SHAPIRO, ESQ. CLERK OF THE COURY

Nevada Bar No. 7907
Shelden A. Herbert, Bsqg,
Nevada Bar No. 5988
SMITH & SHAPIROQ, PLLC

2520 St. Rose Pukwny. Suite 220
Hendersan, NV 89074
goz) 318-/503}:’!1 .

ttorneys for Plaint
DISTRICT COURT

CLARKCOUNTY, NEVADA

CB SCIENCES NEVADA, LLC, a Nevada

limited liability company,
Case No. A-15-728448-C
Plaintiff, Dept. No. |

vs.

STATE OF NEVADA, DIVISION OF BUBLIC
AND BEHAVIORAL HEALTH OF THE
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; CITY OF LAS VEQAS, a munlcipal
corporation and litical subdivision of the State
of Nevada; DESERT AIRE WELLNESS LLC, 8
Nevada limited liabili compa DOES I lo Date: March 185, 20(6
and ROE ENTITIES 1-100, Iucnsve. Time: 9:00 a.m.

Defendants,

a Nevads
limited llability company,

Counterclaimant,
v,

GB SCIENCES NEVADA, LLC, o Nevada
limited liability company,

Counterdefendant,

S K M M| N1
e e e T R e

THIS MATTER having come before the Court on GB SCIENCES NEVADA, LLC's
C'Rlalnilf”) Motion for Sumunary Judgment (the “Motion™) and on Defendant DESERT AIRE
WELLNESS, LLC (“Resert dire™) Couatermotion for Summary Judgmem (“Cmmmmm"):

Voleatsey Oismisl mmary fcdgment
frrokatare Givmissyl omautmmm
Stipulsted Dlmingal Ovloutl tudgmime

iotion to Glunisy by Osith) Clmam«mmm-
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SMITi & SHIAPIRO, PLLC
2520 S1. Rose Parkway, Solie 220

Case No, A-15-728448-C
Order re: MS]|

Plalntiff, having appeared by and through its attorneys of record, SMITH & SHAPIRO, PLLC;
Defendant STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN SERVICES (the
“State” or °Rivision™), having appeared by and through ADAM PAUL LAXALT, Atomey General
through his Chief Deputy Attoney General, LINDA C, ANDERSON; Defendant Desest Alre,
having appeared by and through iis attorneys of record, MICHAEL H. SINGER, LTD,, Defendant
CITY OF LAS VEGAS having failed to appear or file any briefs regarding the mauer', the Court
having reviewed the papers and pleadings on file herein, having heard the arguments of counsel, the
Court having stated its findings and conclusions on the recard, the Court being fully advised in the
premises, snd good cause appearing, NOW THEREFORE, THE COURT FINDS AND
CONCLUDES:
UNDISPUTED FACTS

A. BACKGROUND.

l.  In 2013, Senste Bill 374 was passed which provided for the registration of medical
marijuana establishments authorized to cultivate or dispense marijusna or manufacture edible
marijuana products or marijuana-infused products for sale to persons authorized to engage in the
medical use of marijuana. Senate Bill 374 was codified Into N.R.S. Chapter 453A.

2. Under N.RS. § 453A.320 et seq., the Division was tasked with processing and
ranking applications for Medical Merijuana Establishments (“MMEs"™) for each local jurisdiction in
Nevada.

3. There were five types of MME's, including Dispensaries, Cultivation Facilities, and
Production Facllities. The MME at issue ia this lawsuit is a Dispensary.

4, The City of Las Vepas was aliceated twelve Dispensary provisional certificates.

s The Division, as well as the [ocal jurisdiction, played a role in the ultimate licensing
of MMEs. Specifically, the lecal jurisdiction was tasked with considering issues such as site plans,
2oning and proximity 1o other business o facilities (the “Logal dpplicotion Pracess™) while the

! Plaintiff previously notified the Court thot Plaintiff was no longer seeking any cloims against the City of Las Vegas as
the PhiintifTs clalms hed been rendered moat. Netwithstanding, the City of Las Vegas was included as an iaterested
pasty to give them an opportuniey to heard on the Pisintiils requesied reliefagsingt the State of Nevada and Desert Alre
Wellness, LLC,

Page20f 7

000114
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Case No. A-15-728448.
Order re:

Division focused on public health, public safety, and marijuana as a medicine (the “Division
dpplicaiion Praocess”).

6. In aceordance with its responsibilities, the City of Las Vegas enscted Ordinance No.
6321 and 6324 to establish zoning segulalions, lcensing regulations, and standards for MME
tocations.

1. The Division issued its application packet (the “Division dpglicatlon™).

8. While the Division was sllowed to sccept all applications submitted, under N.R.S. §
453A.322, the Division could only issue a medical marijuana establishment registration cestificate
(a “Provisional Certificate™) if the applicast’s application included six (6) specific items and if the
applicant otherwise met the requirements established by N.R.S. Chapter 453A.

9. One of the six (6) items required by law before the Division could issue a Provisional
Certificate Is found in N.R.S. § 453A.322(3)(a)(5), which states:

(5) If the city, town or counly in which the proposed medical marijuana

establishment will be located has enscted zoning restrictions, proof of licensure with

the applicable local governmental authority or 8 letter from the applicable local

governmental authority certifying that the proposed medical mar{juana establishment

is in compliance with those restrictlons and satisfles all applicable building

requirements. (NRS § 453A.322(3)(a)(5))
B.  DESERT AIRE'S APPLICATION.

10.  Plaintiff and Desert Alre were two of the 49 applicants for a Dispensary License in
the City of Las Vegas,

1. On October 28-29, 2014, the Las Vegss City Council held 8 special meeting to
consider each applicant for a special use pamit and compliance permit for an MME Dispensary.

12.  Prior to the October 28-29, 2014 Las Vegas City Council meeting, Desert Aire
withdrew their application for a special use permit and compliance permit.

13.  On October 30, 2014, the City of Las Vegas sent a lctter to the Division notifying the
Division that Desert Aire's application for a special use permit and compliance permit from the City

of Las Vegas had been withdrawn and identifying for the Division the twenty-elght (28) applicants
Pagedof 7
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Case No. A+15-728448-C
Otder re: MSJ|

who had been granted -a special use permit end compliance permit for purposes of NRS §
453A.32203)(a)($)-

14,  The City of Las Vegas letter was intended to comply, and did comply, with NRS
453A.322(3)(a)(5).

IS.  Specifically, pursuant to Las Vegas Municipal Code Section 6.95.080, the lctter was
to give notice to the Division, as intended In subsection 3(a)(5), s to those medical marijuana
applicants which the City of Las Vegas had found to be or not to be in conformance with land use
and zoning restrictions, and eligible for consideration for a business license. This letter described the
applicable building requirements and zoning restrictions as outlined in the statute.

16.  Notwithstanding, on or about November 3, 2014, the Division registered Desert Alre
as a medica! marijuana establishment and issued 8 provisional registration centificate for an MME
Dispensary (the “Provisionol Licensa™).

17.  While Qescn Alire subsequently obtained a special use permit, that did not occur undil
after November 3, 2014, Desert Aire ultimstely opened for business.

18, At the time the Department registered Desert Aire and issued a Provisionsl License,
Desert Aire did not meet the requirements of N.R.S. § 453A.322, which specifically permitted the
Division to reglster a medical marijuana establishment and Issue & registration certificate if the
business seeking to register had completed all of the requirements of subsection 3(s), including
providing a letter from the applicable local suthority centifying that the proposed medical marijuana
establishment is in compliance with [zoning) restrictions and satisfies all applicable building
requirements.

19.  Pursuant the plain terms of the statute, the Division should not have registered Desert
Aire and Issued a registration certificate as Desert Alre hed not met all the requirements of the |
statute.

20.  The Nevada Department of Health and Human Serviees should have registered and
issued the registration certificate to the medical mer{juana establishment to the top twelve ranked
applicants which met all the requirements of the statute.,

"
Peged of 7
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Case No. A-15-728448-C
Order re: MSJ}

21, If any of the forgolng findings of fact are properly conclusions of law, they shall be

treated as if appropriately identified and designated.
CONCLUSIONS OF LAW

22. Summary judgment is appropriate where the pleadings, depasitions, answers to
interrogatories, admissions and affidavits cn file, show that there exists no genuine issue as to any
material fact, and that the moving party is entitled to judgment as a matter of law, Bird v, Casn
Rovale W, 97 Nev. 67, 624 P.2d 17 (1981).

23.  The Nevada Supreme Court has noted that “Rule 56 should not be regarded as 8
‘disfavored procedural shortcut™ but instead as an integral part of the rules of procedure as a whole,
which ere designed “to secure the just, speedy and Incxpensive determination of every action.”
Weod v, Safeway, Ine,, 121 Nev, 724, 730, 121 P.3d 1026, 1030 (2005).

24.  NRS § 30.040 gives this Court the ability 10 meke certain declarations regarding the
rights, status or other legal relations of parties 1o a lawsuit,

25.  Funher, this Court has the authority 10 lssue mandatory Injunctions “to restore the
status quo, to undo wrongful conditions.” Leonard v, Stoebling, 102 Nev. 543, 728 P.2d 1358
(1986); prdens Pet I : :

123, 88 Nev. | (Nev,, 1972),

26.  One of the stated purposes of mandatory injunctions is “compelling the undoing of
acts that had been illegally done.” City of Reno v. Matley, 378 P.2d 256, 79 Nev. 49 (Nev,, 1963).

27.  The Division has acknowledged that a complaint for declaratory and injunctive relief
is appropriate.

28,  The issuance of the Provisional Certificate to Desert Alre was in error and contrary (o
NRS § 453A.322(3).

29.  Desert Aire should have been disqualified due to their non-compliance with NRS §
453A.322(3)(2)(S).

30.  If any of the forgoing conclusions of law are properly findings of fact, they shafl be
treated as if appropriately identified and designated.

W\

VU Y <t1itin.:
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Case No. A-15-72844
Order re: M
NOW THEREFORE:
31, TS HEREBY ORDERED Plaintiffs Motion for Summary Judgment is ORANTED
in part and DENIED In part.

32.  IT IS FURTHER ORDERED that Plaintiff"s Motion is GRANTED to the extent that
Desent Aire should not have been registered or issued s certification of registration os o medical
marijuana establishment because it had not met all the necessary requirements of 453A.322(3)(a).

33. IT IS FURTHER ORDERED that the Division shall rescind or withdraw the
dispensary registration previously issued to Desen Alre,

34. IT IS FURTHER ORDERED that Plaintiff's Motion for is DENIED (o the extent
Plaimiéf seeks the re-issue of Desert Aire’s dispensary registration to Plaintff,

35. IT IS FURTHER ORDERED Defendant Desert Aire's Countermotion for Summary
Judgment is DENIED.

36. [T IS FURTHER ORDERED that there being no other unresolved claims or issues,
this mater is and shall be CLOSED and this Order shall be a FINAL, APPEALABLE ORDER.

IT IS SO ORDERED this {{' day of April, 2016.

Respectfully Submitted by:
SMITH & SHAPIRO, PLLC

enderson, Nevada 89074
Anornays for Plainsiff

Page 6ol 7
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Case No. A-15-728448

Orderre: M
Approved: Approved:
MICHAEL H. SINGER, LTD. ADAM PAUL LAXALT,
Anonwyﬁﬂwjf:?
H Nevada Bar Mg 1385 Chief Deputy Attomey Geners!
ev. ar No. ef De; en
4475 South Pecos Rd, Nevada J:lmo. 4090
Las Vegas, NV 89121 585 E. Washington Ave., #3900
Attorneys for DESERT AIRE Las Vegas, NV 83101
WELLNESS, LLC Attorneys for the STATE OF NEVADA
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