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ARGUMENT

A. INTRODUCTION

As this Court is aware, when Sumantha’s filed its Petition for Judicial Review Memorandum
of Points and Authorities on May 6, 2016. it was operating without a complete record. At first blush
the crror could easily be construed as a procedural uversight; however, when the Court considers what
this Petition is about - the glaring crrors in the Division’s interpretation and application of the law -
the issues with the record appears (o be endemic,

On May 26, 2010, the Division supplemented the Record on Review by filing over 250
additional pages. Upon reviewing the newly liled documents - which purported to be the complete
Application - Petitioner discovered that the Record was still incomplete. Specifically, the Record on
Review lacked certain drawings and blueprints which were included in the subject Application fled
by Samantha’s in August 2014. Subsequently, Samantha’s hand delivered this Court a copy of the
complete Application on June 15, 2016,

At present the partics - and most importantly this Court - have reccived copies of the
following docuinents:

- The Division’s Medical Marijuana Establishment (*MME™") Registration Certificatc Request
for Applications (“Request for Applications™). This is a 45-page document provided to the
Caurt by the Division and also available online at:
bup:4dpbhav.goviuplondedFiles'dpbhnvgsv/contentReg MedMarijuana NV_MMP_Application.pdf
This document provides the specific format and guidelines for prospective MMEs to apply tor
a license to operate in Nevada,

- The Division’s “Request for Evaluators.™ This is a single-page email where the Division
requested applicants for temporary positions in the Division to review and evaluaie MME
applications.

- Samantha’s MME Swuic of Nevada Application (“Samuntha’s Application™ or more
generally “'the Application™). The Application is over SO0 pages and was partially provided
in both installments of the Record on Review. 10 was then provided in its complete fonn via
hand delivery to the Court by Sumantha’s attorneys in two large 3-ring binders along with a

-
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manila folder containing large blucprints, diagrams, and drawings.

- The Division’s Scoring/Evaluation Tool (“TOOL™). The TOOL is over 125 pages and
containg scores and comments by the Division's evaluators who reviewed Samantha's
Application. The TOOL evidences the methodology uscd by the Division to review, cvaluate,
scorc and rank MME applicams and specificully Samantha's Application. The TOOL is
roughly broken out into seven (7) categories which Joosely match the statutory criteria for
licensure as sct forth in NRS 453A.322 and 453A.328, as follows:

FINANCIAL PLAN

ORGANIZATIONAL STRUCTURE

CONVENIENT TO SERVE THE NEEDS

LIKELY IMPACT ON THE COMMUNITY

TAXES PAID AND BENEFICIAL CONTRIBUTIONS

ADEQUACY OF BUILDING SIZE AND CONSTRUCTION PLANS
CARE, QUALITY, SAFEKEEPING

GOOoOQOQNO

- Scoring Details for Smnantha's Application (*Scoring Details”). This single page was
included in the Record on Review and provides a concise summary of the points assigned to
Samantha’s Application for each of the categorics, above, and also for the Application as u
whole. (ROR 573)

Petitioner submits that with these documents in hand the Court is able to better understand
cach party's position in this uction. In addition, base! on the copious smounts of pages contained
within the Record on Review an overview of the MME application process (and specifically the
evaluation ofSamantﬁa‘s Application) has been provided below.

By way ofbackground, the Division's Request for Applications required MME applicants to
submit their applications in two dJistinct and divided portions: the ldentified Criteria Response (“ICR™)
and the Non-Identified Criterin Response (“NICR™). ‘The ICR required an applicant 1o include all
“identifying” information in the responsc, including names of peopic and places. dates of birth,
addresses. ctc.; whereas, the NICR required that the information submilted in an application be more
gencric and anonymous. Whereas the ICR might include specific intformation about *John Smith™ and
his proposed MME on “Maryland Parkway and Sahara," the NICR would contain information ubout
“Applicant 1" and the proposed MME on *Street-1 and Street-2." Anonymily is preserved in the
NICR by the MME applicant omitting all “identifying” information from its application. The Division

»
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has acknowledged in its Response that the evaluators did not have access to the entire application
when evaluating and scoring using the TOOL. Instead, if the evaluator was scoring a calegory which
corresponded to topics covered in the ICR. he/she would not have access 1o the NICR, and vice versa.

Finally, in addition to the Request for Applications requiring that MME applications be broken
out into the ICR and NICR sections, it further required that cach section be broken into separate tabs.
The ICR was fragmented into tahs 1 - XTI and the NICR into tabs I - VII. This classification of
ICR/NICR and tubs will be useful 1o understand the specific explanations for Samuntha’s luw scores
and provide clear guidance for this Court to award additional points, or remand the Application with
instructions to award additional points.

Accordingly, based on the documents listed above, the further explanation of the ICR and
NICR portions of the application, and taking into consideration the representations of the Division in
its Response brief, as well as in the several hearings on this matter, Petitioner submits that the
Division's process lor cvaluating Samantha’s MME-Dispensary Application was arbitrury and
cupricious, infirm, and contrary to the laws governing this new frontier of medical marijuana. The
resulting effect has been the prejudice suffered by both Samantha’s, as an applicant expecting a fair
process, as well as the thousands of medical patients unable to receive medicine from a safe, reliable
dispensary owned and operated by individuals who have lived and worked in this community for over
three decades, Even more disconcerting is the substantiated fact that a state agency made a final
decision without substantial evidence upon which to base its decision. See, NRS 233B.135(3).

B. SAMANTHA'S SHOULD HAVE RECELVED ADDITIONAL POINTS FOR THE
TADEQUACY OF SIZE - BUILDING AND CONSTRUCTION PLANS" CATEGORY

The Division has stated that Samantha’s Application scored above average in many of the
categories, but the Scoring Details (ROR 573) show that there were three categorics where the
Application fell below the average marks. Inthe Adequacy of Size ~ Building and Construction Plans

(*Adequacy of Size™) category, Samantha’s received only 7.3 out of 20 points, where the average

26 || score was 10.32 points. A Rer reviewing all of the documents discussed above, it is clear that the

27 || Division®s evaluators did not have aceess to Samantha's entire Application, and that additional points

28 || are merited.

w
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The Adequacy of Size portion of the TQOL. asked evaluators to review tab I of the NICR.
The Request for Applications had only one requirement, that “Non-identified Building and
Construction plans with supporting delails must be included in this tab.” Sunantha's Application

covered this category starting on page 7 of the NICR portion of'its Application. (ROR $85) This page

clearly states “Original plans attached” and the Court has been provided these large plans and
druwings by Samantha's counsel. In addition to the large drawings, Samantha®s included 1.5 pages of
text explaining and describing the building and several changes which would be made to the already-
constructed building which was originally used as a bunk. These pages of written explanation are

included as pages 9-10 in Saunantha's Application and ROR 587-538.

However, the NICR portion of the Record on Review provided by the Division only has one

page (ROR 589) of a scaled-down and poor quality image of the large drawings and plans provided by
Samantha’s. There is no evidence in the Record on Review that the Division's evaluators had access
to the original plans and drawings included in Sumantha’s Application. Additionally. the TOOL is

completely devoid of any comments by the evaluators which sugyest that they had access to the large

15 Jdrawings and plans.

16 With the evaluators only having the 1.5 pages of written explanation and one small, poor

17

yuality image of the building layout, the evaluators’ comments fromn the TOOL in the Adequacy of

18 || Size section are more comprehensible:

19

N
[~
]

“Very little in the way of plans to make the plans happen.” (TOO1.0007)
“If the building already exists... " (TOOLOUO7)

*No mention of interior or exterior appearance.” (TOOLOO0S)

- “No mention of signage.” (TOOLGC0S, TOOL0013)

These are only some of the comments which show that the cvaluators only had access to a small

portion of Smmantha’s Application. 1f the evaluators had access to the large drawings and plans

25 { included in Smnantha’s Application, one can reasonably assume that these comments would not have

26 || been made und that additional points would have been assigned to the Application. The plans and

drawings provided to the Court clearly show that Samantha's alrcady owned and had plans 1o make

28 |} slight modifications to a targe building suitable for an MME-Dispensary, and that Samantha's fully

1
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complied with the Request for Applications with its thorough plans, photographs of the building
exterior, and proposed signage for the MME-Dispensary.

Sarnantha’s would have received a substantial increase in points in this 20-point section if
evaluators were given access to the drawings Samantha’s provided in its Application. Samantha’s
clearly followed the guidelines of the Request for Applications but was penalized by the Division’s
failure to provide the evaluators with all of Samantha’s Application materials —~ namely, the large
drawings and blueprints which clearly showed that Smimantha’s building was fit to serve as an MME-
Dispensary with several medifications.

Since evaluators did not receive critical materials provided by Samantha’s, Petitioner hereby
respectfully requests that this Court assign additional points to Samantha’s based on the plans
submitted as part of the Application, or, that Samantha's Application be remanded to the Division
with specific instructions to provide additional points in this category.

C. SAMANTHA'S SHOULD HAVE RECEIVED ADDITIONAL POINTS FOR THE

YORGANIZATIONAL STRUCTURE" CATEGORY

The Scoring Details page (ROR 573) shows that Samantha's also received a below average
score in the Organizational Structure category of the Application, receiving 30.4 points out of 50,
when 34.30 was the average score, Whereas, the Request for Applications had very few requirements
for the Adequacy of Size category, the Organizational Structurc scetion of the application — part of the
ICR - required much more detail, as follows:

5.2.11 Tab X1 - The description of the proposed organizational structure of
the proposed medical marijuana establishment and information concerning

euch Owner. Officer and Bourd Member of the proposed medical marijuana
establishment.

5.2.11.1. An organizational chart showing all owners, officers, and board
members of the medical marijuana establishment, including percentage of
ownership for each individual,

5.2.11.2. The owner, officer and board member information form must be
completed for each individual named in this application.

3.2.11.3. An owner, officer and board member Attestation Form must be
completed for cach individual named in this application.

5.2.11.4. A Child Suppon Vcrification Form for cach owner, officer and board
menber must be completed for each individual named in this application.

5
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5.2.11.5. A narrative descriplion, not to exceed 750 words, demonstrating the
following:

5.2.11.5.1. Past experience working with governmental agencies and
highlighting past community involvement.

5.2.11.5.2. Any previous experience at operating other businesses or
nonprofit organizations.

5.2.11.5.3. Any demonstrated knowledge or expertise with respect to
the compassionate use of marijuana to treat medical conditions.

5.2.11.5.4. A resume, including educativnal achievements, for cach
owner, officer and board member must be completed for each
individual namced in this application.
5.2.11.6. A Request and Consent to Release Application Form for Medical
Murijuana Establishment Registration Certificate(s) for each owner, officer and
board member may he completed for each individual numed in this application.
5.2.11.7. Documentation that fingerprint cards have been submitted to the
Central Repository for Nevada Records of Criminal History.
See. Request for Applications puges 13-14.

Inreviewing the TOOL. Samantha’s has discovered a critical discrepancy between the Request
for Applications and the TOOL. As seen in the guoted portions of the Request for Applications,
abave, the entice Tab X1 (5.2.11 = 5.2.11.7) only pertains to “owners, officers, or board members.”
However, the TOOL shows that evaluators were instructed to give points for aspects of the proposed
MME organizational structure far outside of the owners and head leadership.

Specifically. 3.2.11.1 of the Request for Applications asks for “An orgunizational chart
showing all owners, officers, and board members of the medical marijuana cstablishment, including
percentage of awnership for each individual." See, Request for Applications page 14. Under the
corresponding section of the TOOL. evaluators were instructed that applications should provide:

The organizational chart clearly demonstrates the following:

Defines the roles and respensibilities that will make vp the company’s
tunctioning and shows how everything fits together as a whole.

Demonstrales groupings of functions to ensure they are overseen and
performed by a member of the organization.

Position job descriptions demonstrate the scope, function and limits of their
roles, und for what tasks and outcomes they will be held responsible for.

[y
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Organizational structure shows efficiency between roles.

An excellent response would include all the following elements: the
organizational chart and position descriptions demonstrate all or most of the
above expectations, are reasonable, and the rationale for the structure appears
reasonable and logical. (TO0L0047)

' This subcategory of the TOOL allowed for up to 10 poiats to be given to each applicant. Samantha's

received only 2.3 points in this area. (TOOL 0046) It is no wonder that such a low score was given
since Smmantha’s organizational chart was a simple two-pronged flowchart with each of its owners,
Bill and Enninia Drobkin s cqual 50-30 partuers and sharing responsibilities of ownership. (ROR
{| page401) Sumantha’s did not discuss “job descriptions™ or any of the deeper organizational workings
of its proposed MME-Dispensary since the Request for Applications did not request this information
10 be presented in this portion of the application. There was no reason Samantha's Application
should have included such information in this section of the application as it was not requested
I in the Request for Applicatious.

Critically, Samantha’s did provide such inforination. In fact, Petitioner subumitied a detailed
description of ench respective job, it's functions. and roles within the corporate structure, See,
Application - Request for Applications tab VI - NICR, pages 110-115. (ROR 688-693) However,
sincc this infonnation was submitted as part of the NICR, and the Organizational Structure section
was part of the ICR, the evaluators did not have access to this material cven though it was properly
Fi presented by the Applicant. Accordingly, Petitioner asks this Court to exercisc its “broad supervisory
powers to insure that all relevant evidence™ - the entirely of Samantha’s Application - “is exumined
and considered,” and that Samantha's be awarded a scure which accurately reflects the contents and
quality o the Application. Clark Cotnty Liquor & Gambling Licensing Bd. v. Clark, 102 Nev. 654,
658 (1936).

One of two things should huve occurred during the application review process - (o ensure that
“ Samantha’s Application was properly evaluated and scored by the Division : cither (i) evaluators of
the Orgunizational Structire section should have been provided the relevant sections of the NICR
where Sumantha's justifisbly included information regarding the day-to-day operations and

organization of the MME-Dispensary. or (i) the TOOL should only have allotied points tor

-
4
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infomation rclating to owners, officers, or board members, so as to directly correspond with the

Request tor Applications.
| Becuuse ol the discrepaney between the TOOL and the Request for Applications, coupled with
the poor handling of the application materials, Samantha's has been prejudiced by receiving only 2.3
I out of 10 points. Without question, Samantha’s should be awarded the accurate number of points
based on the relevant portions of the NICR, either by this Court or, pursuant to s remand to the

Division with specific instructions 10 award additional points based on Samantha’s entire Application.

D. THIS COURT HAS BROAD AUTHORITY TO PROVIDE THE RELIEF

SOUGHT IN
| IHIS PETITION

With the Court finally having a complete picture of tlie MME application process. the question

11 || becomes what lega) eftect imust be given to the Division’s actions in scoring Samantha’s Application?

12 || In Nevada it has been a long standing, generally accepted rule, for reviewing courts to give great

13 || deference to un sdministrative agency s interpretation and application of the statutes it's churged with

14 || enforcing. However, when an administrative agency's actions are deemed to be either arbitrary,

18 || capricious, clearly crroncous or otherwise unauthorized by law the courts have broad latitude in

16 || deciding whether to set aside the matter, in whole or in part, or remand it back to the agency. NRS

1711233B.135(3).

18
19
20

21

=~

2
23
24

Should this Court find that the Division’s actions were arbitrary, capricious, clearly erroneous
or otherwise unauthorized by law there remaing the issue of finality - specifically. whether the
” Division can issuc Samantha’s a Certificate of Registration. “The ultimate interpretativn of a starute is

an excrcise of the judicial power ... conferred upon the courts by the Constitution and, in the absence

of a constitutional provision, cannol be exercised hy any other body.” Yamaha Corp. v. State Bd. of
Equalization, 19 Cal. 4th 1. 7. 960 P. 2d 1021 (Cal. 1998). quoting. Budinson Mfg. Co. v. California
E. Com, 17 Cal, 2d 321, 325-326, 109 P.2d 935 (1941). "The standard for judicial review of agency

interpretation of law is the independent judgment of the count, giving deference to the detennination of
the agency appropriate to the circomstances of the agency action.” Judicial Review of Agency Jction

27 Cal, Law Revision Com. Rep. 81 (Feb. 1997). (emphasis added)

! As promulgated by the 2013 Nevada Legislature, NRS 453A.322 and NRS 453A.328 set forth
P
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1 I the statutorily manduted standards required of MME’s, Yet. as demonstrated by the facts in this case,

2 || the Division’s interpretation and application of these statutory provisions, as it specifically applies 1o

3 ([ the 2014 licensure process, were grossly infirm. Beginning with the obscure application developed by
4 || the Division. whereby two sections (IRC and NIRC) were created to capture information that would
5 || demonstrate the qualifications and siandards contained in NRS 453A and NAC 453A. As the Count
6 || can see from the Record, both sections of the application requested similar, and in many instances,
7 | identical information from applicants. Yet uddly, the Request for Applications and the TOOL do not
8 [l squarcly match. Inconsistencies such as those enumerated hercin resuited in a flawed. unlawful
9 || application process created, employed and overseen by the Division.

10 Another point of concern is the fact that glaringly absent from the Record on Review is
11 “ cvidence that the information submitted by Petitioner was in fact provided to or used by the temporary
12 || evaluators lo score Samantha’s Application. Absent said evidence this Court must find that the

13 || Division’s scoring of Samimtha’s Application was “clearly erroneous in view of the reliable, probative
3 P 3

14 || and substance evidence on the whole record.” NRS 233B.135(3)(c) and 233B.135(4). Accordingly,
15 jj consistent with NRS 233B,135(3), and the resulting prejudice suffered by Petitioner, this Court must
16 || afford Samantha’s the requested relief - award the points owed or set aside the Division's final action
17 || - the existing scorc and corresponding ranking of Samantha’s Application — and remand the
18 " Application for an expedited review, scoring and ranking, “The Administrative Procedure Act

19 || expressly suthorizes remand to state agencies for the taking of further evidence, NRS 233B.135(3).

20 {| The district court has very broad supervisory powers to ensure that all relevant evidence is cxamined
21 || and considered." Clark County Liquor & Ganiing Licensing Board v. Clark, 102 Nev, 654, 658, 730
22 || P. 2d 443 (1986), citing, Nevada Industrial Conun'nv. Reese, 93 Nev. 115, 126, 560 P.2d 1352, 1358
23 [§(1977).

24 In determining whether to set aside the Division's score of Samantha's Application. the Court

25 {1 must also consider the effect of said action, balanced with any potential risk 10 the public. NRS

26 || 233B.140. In response, Petitioner asserts that the balance in this case weighs in [aver of Petitioner

27 |} and warrauts setting aside the prior score; atherwise, the legislative intent to protect the public health

28 [land safety are at risk. NRS 453A.320. “The purpose for registering medical marijuana
9
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establishments.....1s to profect the public health and safety and the general welfare of the peaple of
this Stare.” (emphasis added) In other words, if only the most qualified applicants are to be issued
licenses to dispense medical marijuana to patients in Nevada, then the law demands that Samantha's
Application be reconsidered and scored, and thereafier. Petitioner be issued a Certificate of
Registration.

The Division disputes this Court’s ahility to afford finality in this maiter. Specifically,
Respondent argues that if Samantha’s Application is re-scored and, as a result, qualifics as onc of the
top twelve (12) applications in the City of Lus Vegas the Division cannot award a Certificate of
Registration authorizing Petitioner to operate. In support of this asscrtion Respondent recites the
Legislative declaration contained in NRS 433A.320 (fA] MME certificate of registration issued
pursuant to NRS 4534.322 is a revocable privilege and the holder does not acquire any vested rights),
and asserts that while the agency retains suthority to revoke or rescind a Certificatc of Registration it
cannot issue onc outside of the application process - despite the fact that other District Courts have
ordered the Division to issue Centificutes of Registration to aggrieved applicants - further details of the
District Court decisions arc contained below.

At the present time, there are a total of eleven (11) Provisional or Pennanent Certificates of
Registration issued to MME-Dispensaries operating in the City of Las Vegas. This is primarily due to
the unlawful acts of the Division (acts which occurred during the application process and they arc
specific to the licensure of MME-Dispensaries in the City of Las Vegas) which, as noted, other courts
have found to be in violation of NRS 453A4.322, 453A.326 and 453A.328. Specifically, MME-
Dispensary applicant, Desert Aire, was granled a provisional certificate to operate an MME-
Dispensary in the City of Las Vegas (1 of the 12 licenses issued) during the initial application process.
Unfortunately, Desert Aire failed to obtain the requisite special use and compliance permits from the
City of Las Vegas prior to the application process, and as such, it was detenmined to not be cligible to
receive a Certificate of Registration.  On April 28, 2016, Judge Kenneth Cory signed an Order
revoking Desert Aire’s registration because of this shortcoming in Desert Aire's application. See, A-

15-728448-C (B Scivnces Nevada, LLC v. State of Nevada, et al.
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Similarly, in A-14-710193. Henderson Organic Remedies, LLC v. State of Nevada et. al. Judge
Ronald Isracl signed an Order on July 20, 2015 whereby MME-Dispensary Henderson Organic
Remedies, LLC was granted the Provisional Certificate of Registration (1 of the S licenses issued in
the City of Henderson) previously issued to Wellness Connections of Nevada, LLC for reasons similar
to those of Desert Aire, above. Similarly, this Court has authority to order the Division to issue
IP Samantha's its Provisional Certificate based on the Division’s improper scoring of its Application.
Lastly, Respondent reasserts the argument that the applicable statutes and regulations were not

designed to provide relief 1o aggrieved parties therefore, the present action, a Petition for Judicial

e 0 3 S W e W N

Review, does not afford the sume remedies as those granted by the District Court in the above-

10 || referenced cuses. The state offers no legal support for this declaration however, as this Court is aware,
11 || in a geod taith cffort to prevent such disparate treatment between similarly situated aggrieved partics
12 |{ Samantha's has attempted to intervene in said matters - requesting consolidation of all pending cases
13 || in order to preserve judicial resources and ensure consisient treatment.  Yet, the reviewing cowrt in
14 || each instauce, including the Nevada Supreme Court, denied Petitioner’s request thereby, signaling this
15 | Court’s authority to decide the matter before it and, if warranted, grant the necessary relief based on

16 || the cgregious actions of the Division.

17 CONCLUSION
18 In conclusion, Petitioner submits that the judicial roeview process is designed to provide

19 || expeditious finality in administrative praccedings. NRS 233B provides for short timeframes for the
20 |} court to receive and revicw a Revord of the underlying agency action, read and hear arguments from
21 || the partics, and issue a swift ruling on the legality of the agency's activns. Unfortunately, the present
22 || Petition has been on-going for twenty (20) months duc to the Divisions failed attempts to quash and
23 |} delay this review from the get-go, including an immediate Motion to Dismiss, a request for Mandamus
24 I from the Nevada Supreme Court, refusing to immedialely provide the TOOL, and failing to provide
25 || the entire Record on Review. All of these spurjous actions have caused unreasonable and unduce delay

26 || in reaching a final result in this matter where there is clear evidence that the Division’s actions need to

be reviaved and corrected.
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1 Unfortunately, lost in all of this procedure and the delays are Bill and Erminia Drobkin, the
2 || proposed co-owners of Samantha’s Remedies. Mr. and Mrs. Drobkin entered this MME application
3|l process to honor their daughter, Samantha, who died after a long and painful battle with cancer.
4 || Samantha endured her cancer and trestment before medical marijuana was available, and the Drobkins
5 [| know that her life could have been made much less painful if she had access to these medications.
6 || The Drobkins wholeheartedly want to be involved in providing this relief to the countless others wha
7 || continue to struggle with cancer and other painful diseases.
8 The Drobkins did not rely on an emolional story to get them a license to operute their
9 || dispensary but instead, painstakingly completed their 800+ page Application, carefully complying
10 {] with each requirement from the Request for Applications. While the Drobkins knew (hat this was a
11 |{ competitive process and a certificate was not a2 guarantee, having held multiple privileged licenses in
12 || the past. they had a rcasonable expectation that the pracess would be fair and consistent with the law.
13 || Their requests for clarification of their low scores initinted this long process and afier the dust has
14 {| settled, it has become readily apparent that the errors and shortcomings were not on the part of
15 || Samantha's and its Application, but on the Division’s unlawful evaluation process.
164]/11
17 lm
8
19(j/7¢
20071/
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1 J This Court is now in the position to correct the Division’s clear crrors by awarding Samantha’s

additional points in the Adequacy of Size and Organizational Structure categories, Furthermore, this

2

3 || Court has authority to remand Samantha’s Application to the Division with instructions to review the
4 || subject sections and award additional points - the points the Application would have been given had
8

the Division’s evaluators had access to the cntircty of Samantha’s Application. This Court’s

supervision in the process will ensure that the intent of NRS 453A is satisfied and that the best and

6
7 i most qualified applicants, such as Samantha’s, arc authorized to operate in the MME comimunity in
8 || Clark County.

9

Daled this 7th day of July, 2016. L
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KIMBERL

MAXSON-RUSHTON, ESQ.
Bar No. 005065
12 i 6060 Elton Avcnuc, Suilc A
! Las Vegas, Nevada 89107
13 Attomneys for Petitioner
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h
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I certify that 1am employee of COOPER LEVENSON, P.A. and that
3 || on this 7" day of July, 2016, 1 did cause a true and correct copy of the foregoing PETITIONER
4 ||SAMANTHA, INC.'S REPLY TO RESPONDENT'S RESPONSE MEMORANDUM to be

§ || served upon each of the parties listed below via electronic service through the Eighth Judicial District

6 | Court’s Odyssey B-File and Serve System:

7 Linda C. Anderson
Chief Deputy Attorney General
8 State of Ncvada Attomncy General
555 E. Washington Blvd., Suitc 3900
9 Las Vegas, Nevada 89101
10
n
12
13
14 CERTIFICATE OF SERVICE
15 Pursuant to NRCP 5(b), [ certify that | am an cinployce of COOPER LEVENSON, P.A.
161 and that on this 7 day of July, 2016, | did cause a true copy of the foregoing PETITIONER
17 SAMANTHA, INC.’S REPLY TO RESPONDENT’S RESPONSE MEMORANDUM to be
18 “ placed in the United States Mail, with first class postage prepaid thercon. and addressed as
19 [l fohows:
20 Division Health and Human Services
’ Nevada Division of Public and Behavioral Health
Medical Marijuana Establishment Program . N
22 4150 Technology Way ;
Carson City, NV 89706 —
23 B)' C.--/ ”
2| An Employee oL ¥
P COOPER LEVENSON. P.A.
25
Ii
26
27
28 r '
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COUGLAS & SMITH
MITRCT A5

OEMATVENT CONT
LAS VEQAS WV 09155

Electronically Filed
07/27/12016 11:43:42 AM
ORDR m 3 %«wn«-—
CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
Samantha Inc., d/b/a Samantha’s Remedies, CASE NO. A-14-710874-)
a Damestic Corporation, DEPT. NO. VIII
Petitioner.
Vs, ORDER

Department of Health and Human Scrvices
Nevada Division of Public and Behavioral Health
Medical Marijuana Establishment Program,

Respondent(s).

This matter huving come before the above-entitled Court for hearing on July 12, 2016,
and the Court having read and considered Petitioner Samantha Inc.. d/b/a Semantha's Remedies
(“Samanthas”) Petition for Judicial Review Memorandum of Points and Authorities,
Respondent Department of Health and Human Services Nevada Division of Public and
Behavioral Health Medical Marijuana Program's (“Division”) Reply Memorandum,
Samantha's Reply Memorandum, the Record on Review, all other documents beforc the court -
including a verificd copy of Samantha's Application, the Division's Request for Applications.
and the Division's Scoring/Evaluation Teol - and the oral argument presented by the parties,
the Court makes the following findings of fact and conclusions of law.

L
FINDINGS OF FACT
1. On May 30, 2014, the Division released the “Mcdical Marijuana Establishment
Registration Centificate Request for Applicutions™ (hereinaficr “Request for Applications™).
2. ‘The Request for Applications set forth detailed guidclines and requirements for
a prospective Medical Marijuana Establishment (*“MME™) applicant to follow in preparing an
application to operate a MME.
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l. I'ursuant (o NRS 453A there are four (4) 1ypes of MME's: independent testing
laboratories. cultivation facilitics, production facilitics, and dispensaries.

4, Applicants secking a Certificate of Registration to operatec 8 MME were required
to file an application with the Division during a ten-day filing period.

s The Request for Applications required MMF. applicants to submit information
evidencing the statutory criteria set forth in NRS 453A.322, 453A.328 and NAC 453A.300 -
453A.456,

6. The Request for Applications instructed applicants to provide specific
informaticn in onc or buth sections of the application referenced as Identificd Criteria Response
(*ICR™) and Non-ldentitied Criteria Response (“"NICR™).

7. The ICR was to contain all identifying information regarding the MME
applicant (e.g. names. addresscs, dates of birth, eic.) and, in the NICR section applicants were
instructed to omit such identifying information.

8. I'he Request for Applications provided instructions that the application “must be
presented in a format that comresponds to and references the sections outlined within this
[Request for Applications]” and “sre 10 be prepared in such a way as to provide
straightforward, concisc delineation of information.”

9, Pursuant to NRS 453A.324(4). thc Division stated in its Request for
Applications that MME applications would only bhe accepted during a “10 Day Window”
beginning August 5, 2014 and closing August 18, 2014,

10.  The Request for Applications stated that the applications would be evaluated
between August S, 2014 and November 2. 2014, with provisional Cenficatey of Registration to
vperute being issued the fullowing day, November 3, 2014.

1. On March 31, 2014, the Division published a “Request for Evaluators,” which
invited individuals interested in filling lemporary positions as ¢valuators of MME applications
(o apply. The Request for Evaluatnrs sought cvaluators with backgrounds in the following

areas.

(9]
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Administrative  assistant  background,  accounting,  pcrsonnel
officers/human resources, husiness ownership, environmental protection,
pharmacist technician cxperience, fire and life safety, IT professionals,
supply technician background, inspection, purchasing, public works
bur.Egmund. and building construction/inspection experience.

12, The Division selectcd evaluators to review. evaluate, and score all MME
applications received during the 10-day window.

13.  Samantha's Remedies subminted its “Medical Marijuana Establishment State of
Nevada Application™ (hereinaftcr “Samantha’s Application™) tv the Division within the
cstablished ten-day window.

14,  Samanthu's Application sought authority to operate 8 MME-Dispensary in the
City of Las Vegas.

1S.  Samantha’s Application included the ICR and NICR portions.

16. Samantha’s Application also included six (6) sheets of large, blueprint-sized
drawings and plans regarding the building it intended to use as an MME-Dispensary.

17.  ‘The Division's Scoring/Evaluation Tool (“TOOL"™) was created by the Division
as a mcthodology for the evaluators to use in the revicw, evaluation, and scoring of the MME
applications.

18.  The TOOL cuntains scven (7) diflferent scoring categorics with the following

points allotted for each category:
I+ Financial Plan (40 Points) (ICR)
2- Qrganizational Structure (50 Points) (ICR)
3. Convenieat to Serve the Needs (20 Points) (ICR)
4- Likely Impuct on the Communi (20 Points) (NICR)
S- Taxes Paid and Financial Contributions (25 Points) (ICR)
6- Adequacy of Size - Building and Construction Plans (20 Points) (NICR)
7- Care, Quality and Safckeeping (75 Poims) (NICR)

19.  The seven (3) eategorics of the TOOIL. arc meant to comespond to diflerent
portions of the MME application. with four (4) of the scoring categories uscd to evaluate and
score aspects of an applicant’s ICR. and three (3) of the scoring catcgories cvalusting aspects of
an applicant’s NICR.
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20.  The Division used different evaluators 1o evaluate the seven (7) different scoring
categories with respect to each application.

21, Having carefully and cautiously considcred the Record on Review, this Court
finds that the Division's cvaluators did not have access to Samantha's entire Application during
the review and evaluation of the subject Application.

22. Samantha’s Application was scored and received polnts as set forth in the
Division's Scosing Details summary. See, Record on Review pg. 573.

23.  Samantha's Application scored 163.26 points, thereby resulting in a ranking of
foureenth (14®) for MME-Dispensaries in the City of l.as Vegas. Only the top twelve (12)
applications for MME-Dispensaries in the City of [.as Vegas were issued provisions Certificate
of Registration lo operate.

24,  On November 18, 2014, the Division notified Samantha’s that there would be no
further considerution of the Application, thereby resulting in a final decision of the Division
pursuant 1o NRS 233B.130(b).

25.  On December 8, 2014, Samantha’s filed its Petition for Judicial Review.

26.  On December 24, 2014, the Division filed a Motion to Dismiss, arguing that
there was no statutory authority for judicial review of the Division's final decision relative to
the MME application process. Samantha’s filed an Oppasition to the Division’s Motion and
the Division filed a Reply. The Division's Motion was denied.

27.  The Division petitioned the Nevada Supreme Counl for a Writ of Mandamus
based on this Court's denial of the Motion to Dismiss. As sect forth in Nevada Supreme Court
Case No. 87423. the Nevada Supreme Court denied the Division's Request for a Writ of

Mundamus and remanded the case back to this Court 1o proceed in the judicial revicw process.

28.  The Division provided what it purported 10 be the Recurd on Review on March
10, 2013. and lster produced the TOOL.

29, Sumnantha’s filed its Memorandum of Paints and Authorities on May 6, 2016,
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30.  On May 26, 2016, te Division filed additionsl documents specifically identified
as the NICR section of Samantha's Application and deemed to be a supplement to the Record
on Review.

3. The Division filed its Reply Memorandum of Points and Authorities on June 2,
2016.

32.  Samantha’s filed its Reply Memorandum on July 7. 2016.

33.  Orul arguments were heard on this marer on July 12, 2016.

34.  The briefs and oral arguments prosented in this Petition have established that the
Division’s actions in evaluating and scoring of Samantha's Application were clearly crroncous
in light of the evidence in the record as 8 whole, Cumespondingly, there is no substantial
evidence to support the Applicution’s score.

35.  Furthcrmore this Court finds that:

a. ‘The Division's evaluators did not review and/or consider the hlueprint-size
drawings and plans included in Samantha’s Application pertaining 10 the
Adcquacy of Building Size and Construction Plans category of the TOOL;

b. The Organizational Structure category of the TOOL did not reasonably
correspond o the requirements of the Request for Applications: thereby.
necessitating a review of the full application: and

¢. ‘The Likely Impact on the Community category of the TOOL did not
teasonably correspond to the requirements of the Request for Applications,
also mcriting u review of the tull application by the cvaluators.

(R
CONCLUSIONS OF LAWY
I The Division's scoring and ultimate denial of a provision Cenificate of
Registration constitute a final decision in an administrative action. NRS 233B.130(1)(b).
2. In matters pertaining to judicial review “|tjhe district court has very broad

supervisory powers (o insure that all relevant evidence is examined and considered.”. Clurk
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County Liquor & Gaming Licensing Baard v Clark, 102 Ncv, 654, 658 (1986), citing Vevada
Industrial Commission v. Reese, 93 Nev. 115, 126, 560 P.2d 1352, 1358 (1977).

3. Furthcrmore, courts “review the factual dcterminations of administrative
agencics for clear error *in view of the relinble, probative and substantial evidence on the whole
record.’™ NRS 233B.135(3)(e), (f).

4. Pursuant to NRS 233B.135(3)

The count may rcmand .., or set [a final decision] aside ... if substantial
rights of the petitioner have been prejudiced because the final decision of
the agency is:

a) In violation of constitutional or statutory provisions;

b) In excess of the statutory authority of the agency:;

¢) Made upon unlawful pmcedure;

d) Affected by other error of law;

¢) Clearly erroneous in view of the seliable, probative and

substantial evidence on the whole recard; or .

D Arbitrary or capricious or characterized by abuse of discretion.

S. The purposc for registering medical marijuana establishments “is W protect the
public health and safety and the general weltare of the people of this State™ to ensure that the
most qualified and applicants operate in the field of medical marijuana. NRS 453A.320.

6. Considering the Division's process of reviewing Samantha's Application, the
Request for Application, the TOOL. the evaluators comments on the TOOL, and the entirety of
Samantha’s Application, the Court finds that the Division's final decision was not based on
substantial evidence and thus the Division acted arbitrarily and capriciously in evaluating and
scoring Samantha's Application.

1] 8
ORDER

Based on the foregoing, and following a thorough review of the cntire Record as
presented above IT IS HERERY ORDERED:

1. The score given to Samantha’s Application for a MME-Dispensary Certificate
of Registration is hereby set aside in full;

2. Samantha’s Application is remanded 10 the Division for a reevaluation with the
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following specific instructions:
. The Application is to be reviewed in its entircty;

. Befare withholding points in any section of the TOOL., the Division must

review Samantha's complete Application and assign points for information

contained in all scctions of the complete Application;

. Maintaining the obligation to evaluate Samantha's Application in full, the

Division is specifically instructed ta recvaluate the Adequacy of Building
Sizec and Construction Plans category and assign points considering

Sumantha’s large drawings and plans;

. The Division is specifically instructed to recvaluste the Organizational

Structure category and assign puints for the job descriptions and operational

information contained in Samantha's NICR; and

. The Division is specifically instructed to recvaluate the Likely Impact on the

Community catcgory and assign points for the rclated information contuined

in Samantha’s Application.

The Division must complete this review within 30 days of the entry of this
Order,

Following th: Division’s review and scoring of Samantho’s Application the
Division shall mnk Samantha's Applications among the MME-Dispensaries for
the City of Las Vegas.

If Samantha’s Application's revised score results in Samantha’s being ranked in
the top 12 MMLE-Dispensaries in Las Vegas, Samantha's shal) be awarded a

provisional Cenificate of Rcgistration.
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[T [S SO ORDERED this 1] day of ()tl/, , 2016.

*

/
DIS COURT JUDGLE

1 hereby centify that on or about the date signed, a copy of this order was
electronically served and’or placed in the atfomey folder maintaincd by
the Clerk of the Court and/or mailed by U.S. mail to the foltowing:

Kimberly Maxson-Rushton, Esq., COOPER LEVENSON
Linda Christine Anderson, Esq., ATTORNEY GENERAL'S OFFICE

CATHERINE DAVILA, Judiciol Assistant
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KIMBERLY MAXSON-RUSHTON
Nevada Bar No. 005065
COOPER LEVENSON, P.A
1835 Village Center Circle

Las Vegas, Nevada 89134
(702) 366-1125

FAX: (702) 366-1857
krushton@cooperlevenson.com
Attorneys for Petitioner
Samantha Inc. d/b/a
Samantha’s Remedies

Eleclronically Filed
08/03/2016 11:04:51 AM
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

Samantha Inc., d/b/a Samantha’s Remedies, CASE NO. A-14-710874-)

a Domestic Corporation,

Petitioner.
vs.

DEPT. NO. VI

Department of Health and Human Services NOTICE OF ENTRY OF ORDER

Nevada Division of Public and Behavioral Health
Medical Marijuana Establishment Program,

Rcspondeni(s).

TO: DEPARTMENT OF HEALTI1 AND HUMAN SERVICES NEVADA DIVISION OF
PUBLIC AND BEHAVIORAL HEALTH MEDICAL MARIJUANA ESTABLISHMENT

PROGRAM, Respondent; and

TO: LINDA C. ANDERSON, ESQ., of the STATE OF NEVADA ATTORNEY GENERAL,

Attorneys for Plaintiff;
11
11
11
11
111
111
11

CLAC 36643811
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1 YOU WILL PLEASE TAKE NOTICE that on the 27th day of July, 2016, an Order
2|| was entered in the above-entitied action, a copy of which is attached hereto.
3 Dated this 3rd day of August, 2016.
4 COOPER LEVENSON, P.A.
5
6 By /s/ Kimberly Maxson-Rushton
KIMBERLY MAXSON-RUSHTON, ESQ.
7 i Nevada Bar No. 005065
! 1835 Village Center Circle
8 Las Vegas, Nevada 89134
Attomeys for Petitioner
9 J SAMANTHA INC,
’ dfb/a SAMANTHA'S REMEDIES
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24i
25
26
27
]
2
CLAC 36643811
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of COOPER LEVENSON, P.A. and

that on this 3rd day of August, 2016, [ did cause a true copy of the foregoing NOTICE OF ENTRY

OF ORDER to be served upon each of the parties listed below via electronic service through the
Bighth Judicial District Court’s Odyssey E-Filc and Serve System:

Linda C. Anderson

Chief Deputy Attorney General

State of Nevada Attorney General
555 E. Washington Blvd., Suite 3900
Las Vegas, Nevada 89101

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), [ certify that ] am an employee of COOPER LEVENSON, P.A. and
that on this 3rd day of August, 2016, I did causc a true copy of the forcgoing NOTICE OF ENTRY

OF ORDER to be placed in the United States Mail, with first class postage prepaid thereon, and
addressed as follows:

Division Health and Human Services

Nevada Division of Public and Behavioral Health
Medical Marijuana Establishment Program

4150 Technology Way
Carson City, NV 89706

CLAC 36543811
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1
2 ORDR
3
4 DISTRICT COURT
sl CLARK COUNTY, NEVADA
6| Bomesto Caporton, o Remeen | BepENovI
7 Petitioner. )
sl ™ | omRER
2 9 mﬁ?ﬁo}:ﬁmﬂm&?ﬁ Health
. 10 Medical Marijuana Establishment Program,
" Respondent(s).
: 12 This matier having come before the above-entitled Court for hearing on July 12, 2016,
13 and the Court having read and considered Peﬁﬁonet Samantha Inc., d/b/a Samantha's Remedies
14 (“Samantha's”) Petition for Judicis! Review Memorandum of Points and Autkoritles,
15 Respondent Depurtment of Health and Human Services Nevada Division of Public and
16 Behavioral lealth Medical - Marijuana Program's (“Division”) Reply Memorandum, '
1 Samanthe's Repl).r Memorandum, the Record on Review, all other documents before the court -
18 including a verified copy of Samantha's Application, the Division's Request for Applications,
g and the Division's Scoring/Bvaluation Tool — and the oral argument presented by the parties,
20 the Court makes the following findings of fact and conclusions of law,
21 L
2 FINDINGS OF PACT
2 1. On May 30, 2014, the Division released the “Medical Marijuana Bstablishment
24 Registration Certificate Request for Applications™ (hereinafer “Request for Applications™).
25 . . 2, The Request for. Applications set forth detailed gnidelines and. requirements for |
26 a prospoctive Medical Marijuana Establishment (“MMB") applicant to follow in preparing an
;: application to operute a MME,
S VIaAo Ny Eaits
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- invited individuals intercsted-in-filling- temporary positions.as-svaluntors of MME applications |-

.3 Pursuant to NRS 453A there are four (4) types of MME's: independent testing
laboratories, cultivation facilitles, preduction facilities, and dispensarics.

4, Applicants secking a Certificate.of Registration to operate 8 MME were required
to file an application with the Division during a ten-day filing period. '

5. The Request for Applications required MME applicunts {0 submi( information
evidencing the statutory criterla set forth in NRS 453A.322, 453A.328 and NAC 453A.300 -
453A.456. | '

6. The Request for Applications instructed gpplicants to provide specific
information in one or both sections of the application referenced as Identificd Criteria Response
(“ICR"™) and Non-Identified Criteria Responso (“NICR").

7 The ICR was to contain all identifying information regarding the MMB
applicant (6.g. names, addresses, dates of birth, etc.) and, in the NICR seotion applicants were
instruoted to omit such tdentifying information.

8. The Request for Applications provided instructions that the application “must be
presented in a format that corresponds to and references the sections outlined within this
[Request for Applications]” and “are to be prepared in such a way as to provide
straightforward, concise delineation of information,”

9. Pursuant to NRS 453A.324(4), the Division staled in its Request for
Applications that MME spplications would only be accepted during a “10 Day Window”
beginning August 5, 2014 and closing August 18, 2014. . .

10.  The Request for Applications stated that the applications would be evaluated
between August 5, 2014 and November 2, 2014, with provisional Certificates of Registration to
operate being issued the following day, November 3, 2014,

11.  On March 31, 2014, the Division published a “Request for Evaluators,” which

to apply. The Request for Evaluators sought evaluatora with backgrounds in the following

areas:
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" score aspects of an applicant’s ICR, and three (3) of the scoring categories evaluating aspects of |

Administrative  assistant  background, accounting,  personne)

officers/human resources, business ownership, environmental protection,

pharmacist technician acperlence‘ fire and life safety, IT professionals,

mly technician background, inspection, purchasing, public works
ground, and building construction/inspection experience,

12, The Division selected evalustors to review, evaluate, and score all MMR
applications recelved during the 10-day window.

13, Samentha’s Remedies submitted its “Medical Marijuana Establishment State of
Nevada Application” (hereinafter “Samantha's Application™) to the Division within the
established ton-day window.

14.  Samantha’s Application sought authority to operate 8 MMB-Dispensary in the
City of Las Vegas.

15.  Semanthe's Application included the ICR and NICR portians,

" 16 Samanthe’s Application also included ik (6) sheets of large, blueprint-sized
drawings and plans regarding the building it intended to use as an MME-Dispensary,

17. The Division®s Scoring/Bvaluation Too! (“TOOL") was created by the Division
as a methodology for the evaluators to use in the review, evaluation, and scoring of the MME
applications,

18.  The TOOL contains seven (7) differont scoring categories with the following
points ailotted for each category:

1- Financial Plan 40 Paints) ICR)
2- Organizational Structure 50 Points) (ICR)
3- Convenient to Serve the Needs 0 Points) (ICR)
4- Likely Impact on the Communi 20 Points

S- Texes Paid and Financial Contributions 5 Points) (ICR)
6~ Adequacy of 8ize — Building and Construction Plans (20 Points) (NICR
7- Care, Quality and Safekeop 5 Points) (NICR.

19.  The seven (7) catogories of the TOOL are meant to correspond to different
portions of the MME application, with four (4) of the scoring categories used to evaluate and

an applicant's NICR.
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- fourteenth (14™) for MME-Dispensaries in the Clty of Las Vegas, Only the top twelve (12)

further consideration of the Application, thereby resulting in a final decision of the Division

-10; 2013, and-later preduced the TOOL. - Coe -

20.  The Division used different evaluators to evaluats the ssven (7) different scoring
categories with respect to each application.

21, Having carefully and cautiously considered the Record on Review, this Court
finds that the Division’s evaluators did not have access to Samantha’s entire Application during
the review and evaluation of the subject Application,

22, Semantha’s Application was scored and received points as set forth in the
Division's Scoring Details summary. Ses, Record on Review pg, 573.

23.  Samantha’s Application scored 163.26 points, thereby resulting in a ranking of

epplications for MME-Dispcnsaries in the City of Las Vegas were issued provisions Certificate

of Registration to operate.
24.  OnNovember 18, 2014, tks Division notified Samantha's that there would be no

pursuant to NRS 233B,130(b).

25.  OnDecember 8, 2014, Semantha's filed its Petition for Judicial Roview.

26.  On December 24, 2014, the Division filed a Motion to Dismiss, arguing that
there was no statwtory authority for judicial review of the Division's final decision relative to
thc MME application process. Samantha’s filed an Opposition to the Division's Motion and
the Division filed a Reply. The Division’s Motion was denied.

27.  The Division petitioned the Nevada Supreme Court for a Writ of Mandamus
based on this Court's denial of the Motion to Dismiss. As set forth in Nevada Supreme Court
Case No. 87423, the Nevada Supreme Court denied the Division’s Request for a Writ of
Meandamus and remanded the case back to this Court to proceed in the judiclal review process.

28.  The Division provided what it purported to be the Record on Review on March

29.  Samantha's filed its Memorandum of Points and Authorities on May 6, 2016.
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30. OnMay 26, 2016, the Division filed additional documents specifically identified
as the NICR section of Samantha’s Application and deemed to be a supplement to the Recor&
on Review.

31.  The Division filed its Reply Memorandum of Points and Authorities on June 2,
2016.

32, Samantha’s filed its Reply Memorandum on July 7, 2016.

33.  Oral arguments were heard on this matter on July 12, 2016.

34,  The briefs and oral arguments presented in this Petition have established that the
Division's actions in evaluating and scoring of Semantha’s Application were clearly erroneous
in light of the evidenoce in the record es a whole. Correspondingly, there is no substantial
evidence to support the Application’s score. o

35.  Furthermore this Court finds that:

a. The Division's evaluators Vdid not review and/or consider the blueprint-size
drawings and plans included in Semantha's Application pertaining to the
Adequacy of Building Size and Construction Plans category of ths TOOL;

b. The Organizational Structurs catsgory of the TOOL did not rcasonably |.
correspond to the requirements of the Request for Applications; thereby,
necessitating a review of the full application; and

c. The Likely Impact on the Community category of the TOOL did not
reasonably correspond to the requirements of the Request for Applications,
also meriting a review of the full epplication by the evaluators,

I
CONCLUSIONS OF LAW ]
1, The Division’s scoring and ultimate denial of a provision Cerlficats of
Registration constitute a-final-deoision in an administrative action.-NRS 233B.130(1)(b):

2, In matters portaining to judicial review “[tlhe district cowt has very broad

supervisary powers to insure that all relevant evidence is cxamined and considered.”. Clark
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" agencies for olear error ‘in view of the reliable, probative and substantial evidence on the whole

County Liguor & Gaming Licensing Board v. Clark, 102 Nev. 654, 658 (1986), viting Nevada
Industrial Commission v. Regse, 93 Nev, 115, 126, 560 P2d 1352, 1358 (1977).
3 Furthermore, courls “review the factual dcterminations of administretive

record.’® NRS 233B.135(3)(e), (f).
4. Pursuant 10 NRS 233B.135(3)

The court may remand ... or set [a final decision] aside .. ifsubatanﬂal
&%m of th?s petitlonu have been prejudiced because the final decision of
ency
8) In violation of constitutional or statutory provisions;
b) In excess of the statutory authority of the agency;
¢) Made upon unlawful procedure;
Affected by other error of law;
¢) Clearly erroneous in view of the reliable, probauve and
substantial evidence on the whole record; or
f) Arbitrary or capriclous or characlerized by abuse of discretion.

S The purpose for registering medical marijuana establishments “is to protect the
public health and safety and the general welfare of the people of this State” to ensurc that the
most qualified and applicants operate in the field of medical marijuana, NRS 453A.320,

6. Considering the Division's process of reviewing Samantha’s Application, the
Request for Application, the TOOL, the evaluators cormments on the TOOL, and the eatirety of
Samantha’s Application, the Court finds that the Division's final decision was not based on
substantial evidence and thus the Division acted arbitrarily and capriciously in evaluating and
scoring Samantha’s Application.

m.
ORDER

Based on the foregoing, and following a thorough review of the entire Record as
presented above IT IS HEREBY ORDERED:

l. The score gwen to Samantha s Application for ! MMB-Dispensary Celtiﬁeate

of chmu-atlon is hcreby set asnde in ﬂ.ﬂl
2. Samantha’s Application is remanded to the Division for a reevaluation with the
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following specifio instructions:

a.
b.

-8

The Application is to be reviewed in its entirety;

Before withholding points in eny seotion of the TOOL, the Division nrust
review Samentha’s complete Application and assign points for information
contained in all sections of the complete Application;

Maintaining the obligation to evaluate Samantha’s Application in full, the
Division is specifically instructed to recvaluate the Adequacy of Building
Size and Construction Plans category and assign points considering
Samantha’s large drawings and plans;

The Division is specifically Instructed to recvaluate the Organizational
Structure category and assign points for the job descriptions and operational
information contained in Samantha’s NICR; and

The Division is speclfically instructed to reevaluate the Likely Impact on the
Community category and assign points for the related information contain.ed
in Samantha’s Application.

3. The Division must complets this review within 30 days of the entry of this
Otder;

4.  Following tho Division's review and scoring of Sumantha's Application the
Division shall rank Samantha's Applications among the MME-Dispensaries for
the City of Las Vegas.

5. " If Samantha's Application’s revised score results in Semantha's being ranked in
the top 12 MME-Dispensaries in Las Vegas, Samantha's shall b swarded a
provisional Certificate of Registration. '
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ITIS S0 ORDERED this_ 1 _day of ()d/y 2016

COUR
[ hereby certify that on or about the dato signed, a copy of this order was
electronically served and/or placed in (ho attorney folder maintained by
the Clerk of the Court and/or malled by U.S. mall to the Sellowing:

Kimberly Maxson-Rushton, Bsq., COOPER LBVENSON
Linda Christine Anderson, Eitq., ATTORNBY GENERAL'S OFFICB

Cf,—c=’

GE

CATHEBRINE DAVILA, Judiclal Assisens
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Atteraey General's Office
$38 1 Waslungton, Suite 3900
Las Viepas. Nevsda 29103
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ADAM PAUL LAXALT m i.

Attorney General CLERK OF THE COURT
Linda C. Anderson

Chief Deputy Attlomney General

Nevada Bar No. 4090

555 E. Washington Ave., #3900

Las Vegas, NV 89101

P: (702) 486-3420

F: (702) 486-3871

E-mail: landerson@ag.nv.gov

DISTRICT COURT
CLARK COUNTY, NEVADA

SAMANTHA INC. d/b/a SAMANTHA'S
REMEDIES, a domestic corporation
Case No.: A-14-710874-)

Dept. No. VIII

Petitioner,

vs.

DEPARTMENT OF HEALTH AND HUMAN
SERVICES, DIVISION OF PUBLIC AND
BEHAVIORAL HEALTH; et. al,

Nt St s N Nant? Sass? Nttt Nt St “nt? ous? St

Respondent.

OTICE OF RY OF ORDER:

PLEASE TAKE NOTICE that on the 13* day of February, 2015, an ORDER was entered and

attached is a true and correct copy thereof.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned docs hereby affirm that the preceding document does not contain the social

securily number of any person.
Dated: August 25, 2016.

ADAM PAUL LAXALT
Attorney General

By: _/s/ Linda C. Anderson
Linda C. Anderson
Chiel Deputy Attorncy General
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CE TE OF SERVIC
I hereby certify that 1 electronically filed the foregoing NOTICE OF ENTRY OF ORDER by
using the clectronic filing system on the 25" day of August, 2016. The Following participants in this

case are registered clectronic filing system users and will be served electronically:

Kimberly Maxson-Rushton
COOPER LEVENSON, P.A.
1835 Village Center Circle
Las Vegas, NV 89134

s/ Linda Aouste
An Employee of the Office of the Attomey General
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KIMBERLY MAXSON-RUSHTON
Nevada Bar No, 005065

COOPER LEVENSON, P.A.

6060 Elton Avenue, Suite A

Las Vcgas, Nevada 89107

(702) 366-1125

FAX: (702) 366-1857

Attorney for Petitioner
krushtoncooperlevenson.com

DISTRICT COURT
CLARK COUNTY, NEVADA

Elecironically Filed
02/13/2015 03:38:32 PM

.. i

CLERX OF THE COURT

Samantha Inc., d/b/a Samantha’s Remedies, a | CASE NO. A-14-710874.]

Domestic Corporation, DEPT NO. VIl

Petitioner.

ve. ORDER DENYING DEFENDANT'S

Department of Health and Human Services,
Nevada Division of Public and Behavioral
Heulth. Medical Marijuana Establishment
Program,

Respondenti's),

MOTION TO DISMISS

Respondent, S FATE UF NEVADA and the DEPARTMENT OF HEALTH AND HUMAN

SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEAI

JHS (hereinafier “Division™)

having filed a Motion "T'o Dismiss Petitioncr"s Petition for Judicial Review pursuant 1o Nevada Rules

of Civil Procedure (“*NRCP™) 12(B), and the matter huving corne before the Court for oral argument

on January 27, 2015, Kimberly Maxson-Rushton of the law firm Cooper Levenson P.A. appearing
on behalf of Petitioner SAMANTHA INC., d/b/a SAMANTHA'S REMEDIES, (“Sumantha
Remedies™) and Chief Deputy Attorncy General, Linda Anderson appcearing on behalf of

Respondent, the Court tinds as (ollows:

THAT Petitioner filed a Petition for Judicial Review of an administrative decision denying

its application for a medical marijuana cstablishment registration centificate,

THAT Petitioner secks review of the application review and ranking process, claiming the

Je=10e18 PEHIZY N
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administrative denial, which allows no opportunity for a hearing, was arbitrary and cupricious rather
than [air and impartial.

THAT Respondent’s motion secking dismissal of the petition is based on the claim that
administrative decisions like this one are not subject to judicial review because judicial review is
reserved for comested cases, cases in which legal rights, duties, or privileges are determined after an
opportunity for 8 hearing. Furthcrmore, Respondent asserts that registration certificates for medical
marijuana establishments involve revocable privileges, not legal righs, for which no oppontunity for
hearing has been established, and therefore judicial review is not available.

THEREFORE having heard arguments from both parties, and after reviewing the record, the
Coun finds that judicial review must be available for this administrative decision.

THEREFORE, the COURT ORDERS, Respondent’s Motion 1o Dismiss is hereby DENIED.
The parties may proceed with the Petition for Judicial Review.

IT IS HEREBY ORDERED that Defendant’s Motion to Dismiss is DENIED.

DATED this “ dny of February 2015.

Submitted By:
COOPER LEVENSON, P.A.

-~ LA LN
KIMBERLY MANSONTRUSHTON
Nevada Bar No. 005063
COOPER LEVENSON, P.A.

6060 Elton Avenue, Suite A
Las Vogas, Nevada 89107
(702) 366-1125

FAX: (702) 366-1857
Attorney for Pelitioner
krushion@cooperlevenson.com
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08/18/2016 11:04:22 AM

ADAM PAUL LAXALT v,/ %Y

Atomey General CLERK OF THE COURT
l.inda C. Andcrson

Chicl Deputy Attomey General
Nevada Bar No. 4090

555 E. Washingtan Avc.. #3900 Electronically Filed

, Aug 25 2016 03:17 p.m.
‘6??7‘6%“4’@3’053““ Tracie K. Lindeman
F: (702) 486-387 Clerk of Supreme Court
E-mail: landcrson@ag.nv.gov
DISTRICT COURT
CLARK COUNTY, NEVADA

SAMANTHA INC.. d/b/a SAMANTHA'S
REMEDIES. a domestic corporation,

Case No.: A-14-710874-)
Dept. No.: VIl

Petitioner,
Vs,

DEPARTMENT OF HEALTH AND HUMAN
SERVICES. DIVISION OF PUBLIC AND
BEHAVIORAL HEALTH, et. al,

)
)
)
)
)
)
)
)
)
;
Respondent. )
)

NOTICE OF APPEAL
TO: SAMATHA, INC. d/b/a SAMANTHA'S REMEDIES, Petitioncr,

TO: KIMBERLY MAXSON-RUSHTON. ESQ. Attomey for Petitioncr.

NOTICE 1S HEREBY GIVEN that Respondem DEPARTMENT OF HEALTH AND
HUMAN SERVICES. DIVISION OF PUBLIC AND BEHAVIORAL HEALTH. by and through
ADAM PAUL LAXALT, Attomey General by Chief Deputy Attomcy General, LINDA C.
ANDERSON, hereby appeals 1o the Supreme Court of the State of Nevada from the Order Denying the

Motion to Dismiss filed February 13, 2015 and the Order filed on July 27, 2016, A copy of both orders
along with Notice of Entry filed August 3, 2016 attached as Exhibit “A™.

Dated: August 18. 2016
ADAM PAUL LAXALT

Aunomey General
By: __/s/ Linda € _/nderson

Linda C. Anderson
Chief Deputy Attomcy General

l- Docket 71123 Document 2016-26563
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CERTIFICATE OF SERVICE
} hereby certify that | clectronically filed the forcgoing NOTICE OF APPEAL by using the
clecrronic filing system on the 18 day of August, 2016.
‘The Following participants in this case arc registered clectronic filing system users and will be

scrved clectronically:

Kimberly Maxson-Rushton, Esq.
COOPER LEVENSON, P.A.
1835 Village Cenier Circle

Las Vegas. NV 89134

Is/ Linda Aousie
An Employee of the Office of the Attomney General
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