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GROUP BENEFITS DISCLOSURE POLICY

Tramsamerica Employee Benefits (TEB) is a marketing division of Transamerica Life Insurance Company and Transmmerica
Financial Lifc Insurance Company. TEB markets and administers voluntary insurance henefits through a network of hicensed
imsurance agents. These agents are typically appomnted to sell our products, and products of other providers, and receive various
forms of compensation from us for the services provided. We believe our compensation arsangements with our agents have

cen conducted with honesty, fairness and integrity. In addition, we realize that having trusted relationships between our agents
and our customers is essential 1o all invelved. To ensure this trust continues and to address any concerns within Li mdnshy,

we recently cutlined our policy on agent compensation disclosure.

TER's policy supports transparency and full disclosure of agent compensation 1o our cu sl) wers and prospective customers. In
addition, we have pm controls in place to L ﬂmaéc this disclosure and obligaie our agents (o disclose compensation information
to customers: 1) when asked by a customer; 2) when receiving both a fee from the customer ‘m(% compensation from TEB; and
3y when otherwise required by law. Agents must comply with all applicable faws in the sale of TEB products, including any
pertaining to the disclosure of compensation information.

s by which ag may be

TEBR™s Group Benelits Compensation Disclos lotice (below) deseribes the various mean
compensated for the sale of our products. It is the responsibility of your agent (o share with you, specific m‘c)z mation
surrounding his or her compensation arrangements with TEB. Accordingly, please divect any compensation disclosure

questions direetly to your agent.

COMPENSATION DISCLOSURE NOTICE TO ALL POLICYHOLDERS:

Agents selling and servicing our products are paid a commission, which varies by the type of insurance policy sold and the
state where the policy was sold, and is based on a percentage of the premivm received in the first year, and at policy renewal.
Agents may receive advances or loans against anticipated commissions for cases sold or (o be sold. These advances may or
may not require the payment of nferest, depending upon the agent’s (otal business and historical experience with TEB.

Agents may receive other compensation in the form of cagh or non-cash awards or prizes, based npon a variety of factors that
may include the level of preminm written or earned, persistency and growth of premium, or other performance meagures.
Agents who manage wpmws@ or recrvit other agents or wholesale our products and services to other agents, may recegve

:;

conunission overrides on business that results from their efforts.

s provided 1o our bene 52% Hlons.

Some of our agents may receive additiona

services may be ¢ saleulated on a per i
:

LT VOTHTNIC a85¢

i
THEB may additionally reimburse these agent/ ad sach as the cost of marlings.

Agents may occasionally obtain exclusive rights o murket THEB products or services 1o mu: 18,

I

i«

O

tions may also agree o endorse TEBS

:283()@}:{&()(} mwembers. Certain groups or as
pay a {ee for these exclusive marketing rights or endorsements. Sce your propo

TN

pa:ci{z‘zgc for more mformation on any such arrungemcnis.

se cansult our website at:

For up to date imformation regarding our compensalion pracices, p
wehil

www ransamericacmployeehenefits

CheoOMPG7
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Transamerica Life Insuvance Company

,TR/X\IS}\ ;\‘/EE REC E‘& Movumental Life Insarance Company
‘ Home Office: Cedar Rapids, [owa

s BMPLOYEE BENEFIT
Administrative (Hice:
P.0. Box 310
Grapevine, Texas 76099-0314
Customer Service: (8663 9754641

(Hereinafter referred to as “us’ and

NOTICE OF PRIVACY POLICY
Information Only - No Response Necessary

Protecting your privacy is very important (o us, We want you (o understand what information we collect and how we use it
We collect and use nonpublic personal information in order to provide our customers with 2 broad range of financial products
and services. We treat your mfonmation with the utmost respect and 1 accordance > with our Privacy Policy.

What Information We Collect and From Whom We Collect It
We may collect nonpublic personal information about you from the following sources:
* Information we receive from you on applications or other forms;
* Information about your transactions with ug, our affiliates, or others; and
# Information we receive from non-affiliated third parties, inchrding consumer reporting agencics and msurance support

organizations.

Nonpublic p("t'&zfmzz} information is nonpublic information about you that we obtain in connection with providing a financial

product or service © you. In some states, personal information may also include your name, address and medical record
information but not privileged information. This information may be coliected o person, by 1 mail, fax, or by other electronic
means as permilted by law or as expressly authorized by you.

What Information We Disclose and To Whom We Disclose It
Depending upon the product or service offered, we may disclose ponpublie personal information we collect to:
¥ Persons or companies that perform services on our behalf,
¥ Other financial institutions with which we have joint marketing agreements as permitted by law. In
includes only your name, contact information, policy coverage and mformation ahout your transactions with us or cur
affihates.
% A medical professional for e purpose of disclosing & medical probleny of which you may not be aware
ganizations for use in connection with an insurance transaction or (o prevent framed.

%

Vermont s

Other ngurance support or
A insurance regula ow(mthoriw,

A baw enforcement or othey BOV CITYRCY U OF prosed st franed or other

© o Organizations conducting actuarial msmmh mui
Nt § upplm able, 2 group policyholder for reporting LE s experience or conducting an audit,
do not disclose any nonpublic personal information about you (o aither cur affiliates or non-affi
by law, Our affilintes are companies with which we share common ownership. They offer life and health

s .

k92

WY

ard savings products.

Nonpublic persenal information about you that we ohtain from a repoit prepared by an msuranee supp

retained by that organization and disclosed 1o other persons.

Your Right to Verify Accuracy of Information We Collect

sing your information accurate and up to date is very tmportint 1o us. In some states )

I s‘e‘qm'x‘i that vou have reasonable aceess o your nonpublic personal mformation (this include

nent dise }()\m% of mec hreal re ‘mai mformation) You may not acces iz}tm‘rn;;iiwsk w‘mmg to or m anticipation of a cle
g eve the information we oc A Ay regues

We will notify vou of our decision, grve you our red asons (md the mpe)hum to file a conase

e y
part of owr file and sent o persons or

Your

ement of dispute with us if you do not ¢
sizations that received vour mformation Em past apd 1

Gur Security Proceduores
We

estrict aceess (o nonpublic personal information and only wlow disclosures o persons and cormpanics as permit !r'f oF

y laow Lo assist o providing

BT
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Determining Full-Time Emplovee Status Under the Affordable Care Act from Health
Now What?, Lorman Education August 2013

Care Reform for Emplovers:

The Impact of Health Care Reform’s Mandates, Communiqué, The Magazine of the

Clark County Bar Association March 2013
How Health Care Reform Affects You, Las Vegas Sun May 21, 2010

What Businesses Can Expect From Health Care Reform, Northern Nevada
Business Weekly May 3, 2010

Current Status of Federal Health Care Reform, Communiqué, The Magazine of the Clark
County Bar Association April 2010

Federal Regulation of Health Care: A Minefield for Doctors and Lawyers, Communiqué,
The Magazine of the Clark County Bar Association October 2007

Application of Gramm-Leach-Bliley to Attornevs, Communiqué, The Magazine of

the Clark County Bar Association February 2002
Presentations

Medicaid Updare 2015, National Business Institute, Reno, Nevada March 2015

Health Reform Update, Mclcan Financial Annual 401(k) Breakfast, Reno,
Nevada November 2014

Your Business & The Affordable Care Act, BOMA Nevada, Las Vegas,
Nevada September 2013

Health Care Reform for Emplovers: Now What?. Lorman Education, Las Vegas,
Nevada August 2013

Do You Really Understand Health Care Reform. Entreprencurs Organization, Reno,
Nevada August 2013

The Affordable Care Act and its Impact on Medical Care, University of Nevada School
of Medicine Interdisciplinary Grand Rounds, Las Vegas, Nevada  July 2013

Affordable Care Act: Hot Issues Update, Reno, Nevada May 2013

Breaking Down Healthcare Reform into Meaningful Business Strategies, Reno-Sparks
Chamber of Commerce, Reno, Nevada Muarch 2013

The Impact of the Affordable Care Acr, Las Vegas Chamber of Commerce, Las Vegas,
Nevada February 2013

Docket 71289 Document 2016-29132



Corporate Practice of Medicine: Finding Your Way Through the Maze, Holland & Hart
Webinar, Las Vegas, Nevada February 2013

Health Care Reform for Employers, Carson City Chamber of Commerce, Carson City,
Nevada January 2013

Health Care Reform and What it Means for Your Business, Northern Nevada Employer
Forum, Reno, Nevada December 2012

Pavment of Health Care Claims in Nevada, Nevada State Medical Association Provider-
Payor Conference, Reno, Nevada October 2012

Ballot [nitiatives in Nevada Courts, State Bar of Nevada Annual Meeting, San Diego,
California June 2012

Health Information Exchanges in Nevada, IND Nevada Risk Management Seminar, Las
Vegas, Nevada, November 2011

Legislative Update jor In House Counsel: Employnent and Business Law Update,
Association of Corporate Counsel, Las Vegas, Nevada October 2011

What Every Attorney Needs 1o Know About Health Care Reform, State Bar of Nevada
Annual Meeting, Kauai Hawait June 2011

Memberships and Community Service

Memberships:

American Bar Association, American Bar Association Health Law Section and Physician
Issues Focus Group, American Health Lawyers Association, National Association of
College and University Attorneys, State Bar of Nevada, State Bar of Nevada Health and
Insurance Law Section, State Bar of Nevada Appellate Law Section, Clark County Bar
Association, Washoe County Bar Association

Professional Service:

State Bar of Nevada Insurance and Health Law Section

Chair 2013-2015
Vice-Chair  2012-2013
Secretary 2011-2012

Community Service:

Baard of Trustees — Volunteers in Medicine of Southern Nevada




Board of Trustees — Win-Win Entertainment, Inc.

Treasurer — Georgetown Club of Las Vegas

Student Interviewer - Georgetown University Alumni Admissions Program
Youth Minister - Our Lady of the Snows Catholic Church, Reno, Nevada
Synod Delegate ~ Roman Catholic Diocese of Reno (2015)

Awards: Top 40 Professionals Under 40 Years Old — /n Business, March 2011
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ELECTRON !(“AU Y SERVED
11/05/2014 113119 AM

INTG

RICK D. ROSKELLEY, ESQ., Bar # 3192
ROGER L. GR/\M}GF\&? It ‘i, ESQ., Bar #6323
KATIE BLAKEY, ESQ., Bar # 12701

LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway

Suite 300

Las Vegas, NV 89169-5937

Telephone:  702.862.8800

Fax No.: 702.862.8811

Attomneys for Defendants

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individual; and
LAWANDA GAIL WILBANKS, an

individual, SHANNON OLS/YN%KI and Case No. AT701633
individual: CHARITY FITZLAFF, an
individual, on behalf aftbemselv&s and all Dept. No. XV
simiiz‘u‘ﬁyﬁimated individuals,
DEFENDANT MDC RESTAURANTS,

Plaintiffs, LLC’S RESPONSE TO FIRST SET OF
INTERROGATORIES BY PLAINTIFFES,
vs. ON BEHALF OF THE PUTATIVE CLASS

MDC RESTAURANTS, LLC, a Nevada
limited liability company; LAGUNA
E{:"’*"E‘/‘XVR/‘&;\E 'S, L LL a w‘w ada Himited

inbility company; INK/ ‘x LLC, a Nevada
E;mmd H am}m' mmmv v and DG |
through 100, Ef&,h}‘}“\/u/

Defendants.

PROPOUNDING PARTY: PLAINTIFFS, ON BEHALF OF PUTATIVE CLASS

RESPONDING PARTY: DEFENDANT MDC RESTAURANTS, LLC

SET NO.: ONE
Defendant MDC Restaurants, LLC ("Defendant™ or “MDC™) hereby submits its Response (o
5t S serrogatories b Htof the Put Foliows:
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INTERROGATORY NO. 8

¥

Identify each and every member of MDC Restaurant Group, LLC, from November 28, 2006,

until the present time. “Identify” with regard to a person shall mean to state that per

son’s name, last

known physical address, last known email address, and last known telephone number.

RESPONSE 8:

Objection. Interrogatory No. 8 is overly broad, unduly burdensome, and not
] & )

likely to lead to

the discovery of admissible evidence. Plaintiffs make no allegations related {o any member of MDC

Restaurant Group, LLC,

INTERROGATORY NG. 9:

Identify each and every Denny’s owned and/or operated by MDC, and the dates of operation,

et g

since November 28, 2006, whether currently 1 operation or not. “ldentify” with regard o 2

restaurant shall mean to state the restaurant’s name or identification number, address, telephone

number, form of business entity, owner(s) and their respective ownership intere

manager if still in operation.
RESPONSE 9:

atory No. 9 is overly broad, unduly burdensome, and not

P

Objection. Interro

(J Q

e evidence. Claims for alleged mimmtmum «

ol

the discovery of admissi

20172 are barred by the statute of limitations and, therefore, information about stores

]
<>
o]

prior o May 30, 2012 is beyond the scope of this lawsuit. Subject to and witho
objections, Defendant refers to bates no. MDCO00158 attached hereto.

INTERROGATORY NO. 10:

Describe with specificity the practice or methodology employed by

deterny by Nev. Const. art. XV, § 16 and the

announcements of the Nevada Labor Commissioner.

encompass and mnclude medical, dental, and vision benefis plans.

b

et
<
™
i
L[x
@

st, and current

likely to lead to

is not likely to lead to the discovery of admissible evidence. Moreover, any store which closed

itowalving these

November

foolicies offered
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VERIFICATION

I TERRY TIGIAMARINO, declare:

I am the Payroll Administrator/Benelits Manager of Mancha Development Companies,

which is the Defendant in the above-entitled action, and [ have been authorized to make this

verification on its behalf.
[ have read the foregoing Defendant MDC Restaurants, LLC's Respor

Interrogatories by Plaintiffs, on Behalf of the Putative Class, on file heremn anc

thereof, The same is true of my own knowledge, except as to those matlers win
on information and helief, and, as (o those matters, [ believe them (o be true.
I declare nnder penalty of perjury under the laws of the United State

California that the foregoing is true and correct,

=3

b

Executed at Corona, California on in%vim day of November, 26814,

wee to First Set of

1 are therein stated

s and the State of

i%{,jﬁ/ yZ ) &ZJ{ /7

U 1rrey i

3
¥

PAMARING
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! PROOF OF SERVICE
2 [ am a resident of the State of Nevada, over the age of eighteen vears, and not a parly to the
31 within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas,
4 | Nevada 89169. On November __é; 2014, 1 served the within document:
5 DEFENDANT MDC RESTAURANTS, LLC’S RESPONSE TO FIRST SET OF
6 INTERROGATORIES BY PLAINTIFFS, ON BEHALF OF THE PUTATIVE CLASS
7 %l By CM/ECF Filing — Pursuant to Administrative Order 14-2 and Rule 9 of the
i N.E.F.C.R. the above-referenced document was electronically filed and served upon the
8 parties listed below through the Court’s Case Management and LElectronic Case Filing
{(Wiznet) System:
9
Don Springmeyer, Esq.
10 e
Bradley Schrager, Esg
11 Damel Bravo, Esq.
Wolf, Riﬂ(in Shapiro, Schulman & Rabkin, LLP
12 3556 I Russell Road, 2nd Floor
0 Las Vegjczg, NV 89120-2234
14 I declare under penalty of perjury that the foregoing 1s true and correct. Executed on
; £
15 § November 2, 2014, at Las Vegas, Nevada.
1o ﬂ%f{ %ﬁ
17 Debra Perking
18
Firmwide 129180471 1 G81404 1047
19
20
21
22
23
74
’6
27
28
0129




5045 W. Tmp{cana Ave
Las Vegas, NV 89103

{702) 967-5280

{702 967-5283

December, 1999
Fax

9320 S, Eastern Ave.
Las Vegas, NV 85123

(702) 990-4560
(702) 990-4565

December, 1599

Fax

4286 W. Craig Rd., Ste.

103
N. Las Vegas, NV 89031

(702) 947-0457
(702) 947-0461

November, 2000

7632

310 N. Nellis Bivd.
Las Vegas, NV 89110

(702) 452-5885
(702) 452-1918

Tune, 2062

7633

7071 W, Craig Rd., Ste. 101

Las Vegas, NV 89129

(702)395-9116
(702} 395-8376

March, 2002

7671

3230 Losee Rd.
N. Las Vegas, NV £9030

(702) 649-7671
(702) 649-1767

September, 2002
Fax

d
N
~3
s

000 W, Sahara Ave., Ste, 10¢

Las Vegas, NV 85117

(7021 948-8382
(702} 948-8387

August, 2001

7764

201 W. Warm Springs Rd.
Henderson, NV 85014

(702) 454-7818
(702} 454-5247

7765

6300 W. Charleston Blvd, #110

Las Vegas, NV 89102

(702} 309-0622
(702) 309-1218

Fax
August, 2003
Fax
Sept, 2006
Fax

7825

7341 W. Lake Mead Bivd.
Las Vegas, NV §9128

{702) 240-6015
(702) 240-9078

December, 2005
Fax

7828

5585 Simmons St. Ste 45

North Las Vegas, NV 89031

(762) 631-0624
(702) 631-0047

May, 2006

7914

2380 E. Tropicana Ave,
Las Vegas, NV 89119

(702) 739-7001
(702 ) 735-9925

7998

9310 W. Tropicana Ave,
Las Vegas, NV 89123

{702) 868-3558
(702)227-7343

Fax
October, 2007
Fax
July, 2008
Fax

3061

Boomtown Hotel & Casino

{775)636-9358

2100 Garson Rd., Verdi, NV 89439 (775) 345-60060 Casino

22-bun-09
CLOSED 6/27/2012

Fiesta Rancho Casino Hotel

8096 2400 North Fiesta Rancho Dr. {702y 636-4100 October, 2008
Las Vegas, NV 89130 (702} 636-4102 Fax
%125 Fissta Henderson Casino Hotel 4-May-09
777 W Lake Mead Pkwy (702} 495-3816
Henderson, NV 85015 (702 495-3817 CLOSED 1/12/2013
Wildfire Rancho Casino
8187 1901 N. Rancho Rd. (702 636-8013 13-Feb-09
Henderson, NV 89106 (7023 636-3014 Fax
Wildfire Lanes Casino
%188 4451 F, Sunset Rd. (702} 495-3810 §-Feb-09
Fenderson, NV 89014 (7023 495-3811 Fax
2189 Wild Wild West 24-Apr09
3330 W Tropicana Ave (702) 495-3814
Las Vegas, NV 88103 (7623 495-3815 Fax
8563 5318 Boulder Hwy. (70723 333-2185 19-Sen-10
Las Vegas NV 8,”4?7 (702 333-2187 Fax
§648 31700 S. Las Vegas Blve 702y 678-7577 27-Dec- 14
lean, NV 98019 (TU25386-7867F Casir
River Palms Ca@* {
8687 2700 5. Casine D (702 298-0524 G-tan- 10
Laughlin, NV 89 029 (7027 298-0935  Fax
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; business address

oo Servics - rurenant to MLEF O Admimistrative Order 14-2.

PROGE GF SERYICH

Neovada, over the age of zightesn vears, and not

¢ 3860 Howard Hughes Parkway, Suite 300, Lus &

. 1 served the within document:

Jury that the foregoing 15 true and correst. Executed on famuary |

ehra Perkins
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ELECTRONICALLY SERVED

A 44 L OB
PR Z2D0049 A

INTG

RICK D. ROSKELLEY, ESQ,, Bar # 3192
ROGER L. GRANDGENETT I, ESQ., Bar # 6323
KATIE BLAKEY, ESQ., Bar # 12701

LITTLER MENDELSON, P.C.

3960 Howard Hughes Parkway

Suite 300

Las Vegas, NV 89169-5937

Telephone:  702.862.8800

Fax No.: 702.862.8811

Attorneys for Defendants

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individual, and
LAWANDA GAIL WILBANKS, an
individual; SHANNON OLSZYNSKI, and Case No. A701633
individual; CHARITY FITZLAFF, an
individual, on behalf of themselves and all Dept. No. XV
similarly-situated individuals,
DEFENDANT INKA, LLC'S RESPONSE
Plaintiffs, TO FIRST SET OF INTERROGATORIES
BY PLAINTIFFS, ON BEHALF OF THE
Vs, PUTATIVE CLASS

MDC RESTAURANTS, LLC, a Nevada
limited Hability company; LAGUNA
RESTAURANTS, LLC, a Nevada himited
liability company; INKA, LLC, a Nevada
limited liability company and DOES |
through 100, Inclusive,

Defendants.

PROPOUNDING PARTY: PLAINTIFFS, ON BEHALLF OF PUTATIVE CLASS
RESPONDING PARTY: DEFENDANT INKA, LLC

SETNO. ONE

Defendant INKA Restaurants, LLC (“Defendant™ or “INKA™) hereby submits its Response
to First Set of Interrogatories by Plaintiffs, on Behall of the Putative Cluss as follows:

0139
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without waiving these objections, Defendant responds that Terry Digiamarino has been the Payroll

Manager from 2007 - 2010 and 2012 to present. Her contact information is as follows:

Terry Digiamarino

Payroll Manager/Benefits Representative
c/o Littler Mendelson

3960 Howard Hughes Parkway, Suite 300
Las Vegas, NV 89169

INTERROGATORY NO. §:

[dentify each and every member of INKA Restaurant Group, LLC, from November 28, 2006,
until the present time. “Identify” with regard to a person shall mean to state that person’s name, last
known physical address, last known email address, and last known telephone number.

RESPONSE §:

Objection. Interrogatory No. 8 is overly broad, unduly burdensome, and not likely to lead to
the discovery of admissible evidence. Plaintiffs make no allegations related to any member of INKA,
LLC.

INTERROGATORY NO. §:

Identify each and every Denny’s owned and/or operated by INKA, and the dates of
J J i J »
operation, since November 28, 2006, whether currently in operation or not. “Identify” with regard to

a restaurant shall mean to state the restaurant’s name or identification number, address, telephone

number, form of business entity, owner(s) and their respective ownership interest, and current
manager if still in operation.
RESPONSE 9:

Objection. Interrogatory No. 9 is overly broad, unduly burdensome, and not hikely 10 lead 1o |
the discovery of admissible evidence, Claims for alleged minimunm wage violations before May 30,
2012 are barred by the statute of hmitations and, therefore, information about stores prior to May 30,
20172 is not likely o fead (o the discovery of admissible evidence, Moreover, any store which closad

yrior to Mav 30, 2012 is beyond the scope of this lawsuit, Subject to and without waiving these
I 3 ; 3 | ] ‘

objections, Defendant responds as follows:
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Zip
Unit Address City State Code Phone Fax
8685 800 Highway 95 N. Beatty NV 89003 | 775-553-5842 775-553-9956
8560 240 S. Highway 160 Pahrump NV 89003 775-751-3828 775-751-3834
3081 S. Maryland Las
8659 Parkway Vegas NV 88109 | 702-734-1285 702-892-3579
2405 Mountain City
8758 Huwvy. Elko NV 89801 775-777-0810 775-777-1515

INTERROGATORY NO. 10:

Describe with specificity the practice or methodology employed by INKA, since November
28, 2006, to compute or calculate premium costs for all health insurance plans and policies offered
or provided by INKA to any Denny’s employee paid below the upper-tier minimum hourly wage
determined by Nev. Const. art. XV, § 16 and the regulations and annual minimum wage
announcements of the Nevada Labor Commissioner. This interrogatory shall be understood (o
encompass and inciud‘e medical, dental, and vision benefits plans,

RESPONSE 10:

Objection. Interrogatory No. 10 1s vague and ambiguous. The reference to “premium costs
for all health insurance” does not specify between costs to the emplover and costs to the employees,
Moreover, Interrogatory No. 10 is overly broad, unduly burdensome, and not likely to lead to the
discovery of admissible evidence. Claims for alleged mimimum wage violations before May 30,

Y

2012 are barred by the statute of limitations and, therefore, information about any “practice or
methodology” prior to May 30, 2012 is not likely to lead to the discovery of admissible evidence.
Moreover, any “practice or methodology” employed prior to May 30, 2012 is beyond the scope of

this lawsuit.

INTERROGATORY NO. 11:

Describe with specificity the practice or methodelogy employved by INKA, since November
28, 2006, to compute or calculate whether premium costs for all health insurance plans and policies
offered or provided by INKA to any Denny’s employee paid below the upper-tier minimum hourly
wage determined by Nev, Const. art. XV, § 16 and the regulations and annual minimum wage

announcements of the Nevada Labor Commissioner does not exceed a total cost to the employee for
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2
VERIFICATION
3
I, TERRY TIGIAMARINO, declare:
4
[ am the Payroll Administrator/Benefits Manager of Mancha Development Companies,
5
which i the Defendant in the above-entitled aclion, and [ have been authorized to make this
6
verification on its behalf,
7
[ have read the foregoing Defendant INKA, LLC’s Responsc to First Set of Interrogatories
8
by Plaintiffs, on Behalt of the Putative Class, on file herein and know the contents thereol, The
g
same is true of my own knowledge, except as to those matters which are therein stated on
10
information and belief, and, as to those matfers, [ believe them to be true,
11
I declare under penalty of perjury under the laws of the United States and the State of
12
California that the foregoing is true and correet,
i3
Executed at Corona, California on this _\ ? day of November, 2014,
14 o

; /] ~ ‘
7

U TERRY TIGIAMARING
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PROOF OF SERVICE

| am a resident of the State of Nevada, over the age of eighteen years, and not a party to the

within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas,

Nevada 89169. On November _@W, 2014, 1 served the within document:

DEFENDANT INKA, LLC’S RESPONSE TO FIRST SET OF INTERROGATORIES
BY PLAINTIFFS, ON BEHALF OF THE PUTATIVE CLASS

By CM/ECF Filing — Pursuant to Administrative Order 14-2 and Rule 9 of the
N.E.F.C.R. the above-referenced document was electronically filed and served upon the
parties listed below through the Court’s Case Management and Electronic Case Filing
(Wiznet) System:

Don Springmeyer, Esq.

Bradley Schrager, Esq.

Daniel Bravo, Esq.

Wolf, Ritkin, Shapiro, Schulman & Rabkin, LLP
3556 L, Russell Road, 2nd Floor

Las Vegas, NV 89120-2234

I declare under penalty of perjury that the foregoing is true and correct. Executed on

il A

Debra Perkins

November J , 2014, at Las Vegas, Nevada.

Firmawide 1291887931 081404 1002

1y
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3 g. and you touched on a conversation about fact
4 that rates were moving from $7.55 to 8.257

5 A Correct.

6 Q. Who was part that discussion?

7 A The of company, Anthony Carrick,
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Their second expert opined that, because he considers it to be a form of “health insurance,” Defendants

could have offered merely a dental plan-—and a dental plan alone, with no other medical benefits

<

whatsoever—and been able to pay down to $7.25 under the Amendment.

Defendants are more or less forced to take this kind of extreme position, due to the terribly poor
quality of the health benefits plans they did provide to their minimum wage employees. These were
limited-benefits plans and hospital indemnity plans (which are not considered benefits for health care at
all under law), featuring ridiculously low benefits limits and hideous exclusions—for example, the

2015 Plan excludes all inpatient services entirely, and will not even cover stitches for a simple

laceration. Collectively, the Plans are barely worth the paper they are printed on. In no event do they

comply with any state or federal standard for “health insurance.” In fact, most of the Plans say so

expressly on their faces.” These Plans are only useful, if at all, as supplemental benefits to real health
insurance. The plans fail to meet nearly every state law requirement for employer-provided health
insurance; administrative regulations governing health insurance; or pertinent federal requirements for
health msurance.

In sum, Plaintiffs argue that when the drafters of the Amendment, in 2006, used the term

“health insurance.” they had to know and mean health insurance within the meaning of state and

)

federal faw, and Defendants” Plans do not comply with state or federal laws regulating employer-

provided health nsurance. Defendants claim that because the Amendment says only “health
insurance,” anything they can characterize as msurance at all, with no regard to prevailing law or
minimum requirements for health insurance, can qualify them to pay down to $7.25 per hour. But
: : !

insurance generally, and health insurance specifically, is among the most highly regulated fields in our

society. In Nevada, any group or individual health insurance provided by employers to employees has

For example. Defendants” 2014 Plan carries the following bolded disclaimer:

THIS ISNOT MAJOR MEDICAL INSURANCE AND ISNOT A
SUBSTITUTE FOR MAJOR MEDICAL INSURANCE.

IT DOES NOT QUALIFY AS MINIMUM ESSENTIAL HEALTH
COVERAGE UNDER THE FEDERAL AFFORDABLE CARE ACT.

See Exhibit 10 at MDCO00129 (emphasis in original).

0063

3 Docket 71289 Document 2016-29132
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fundamental requirements under N.R.S. Chapters 608, 689A, and 689B. The drafters of the
Amendment must be presumed to have known that and to have intended that.

Defendants cannot provide these benefits plans to Plaintiffs and the proposed Class and then
withhold from them up to a dollar for every hour worked. In no respect do these Plans qualify
Defendants to assume that privilege under the Nevada Constitution.

IL PROCEDURAL HISTORY

Plaintiffs first filed this motion, at the insistence of Defendants, on August 25, 2016. The Court
will recall that Defendants demanded that this issue be heard and decided prior to the certification of a
second Rule 23 class in this action. The Court had already ruled in favor of Plaintiff Paulette Diaz that
Defendants had to actually provide——i.e., furnish—health benefits, rather than merely offer them, in
order to qualify to pay her less than $8.25 an hour. See Order Regarding Motion for Partial Summary
Judgment on Liability as to Plaintiff Paulette Diaz’s First Claim for Relief, at 2 (July 17, 2015). The
Court subsequently also certified a class of all those of Defendants” employees who had been paid less
than $8.25 and had not enrolled in Defendants™ offered benefits plans. See Order Granting Class

Certification, Designating Class Representatives, and Designating Class Counsel, at 4 {October 16,

On October 16, 2015, the Court denied Plammtiffs” original Motion for Partial Summary
Judgment Regarding Defendants® Health Benefits Plans, without prejudice to renewal and re-filing,
“not based upon the underlying ments of the motion. but because ... there should have been a Nevada
Rule of Civil Procedure 16.1 initial expert disclosure as it relates to Dean Matthew Milone.” Id. at 4,
4 11. On October 12, 2015, Plaintiffs served their Fourth Supplemental Disclosure, which included
Dean Milone’s full expert report and all other materials required by the rules in disclosing an expert.
See Exhibit 2. In its order denying Plaintiffs” motion without prejudice, the Court granted Defendants

45 days from October 16, 2015 to “designate their own expert on the issue of Liability Regarding

o H

Defendants” Health Benefits Plans.” See Order Granting Class Certnification at 4,9 12, After numerous
it

extensions of time to fulfill their obligations, Defendants disclosed experts and their reports on

March 14, 2016, and the experts for both sides were deposed during March, 2016.

This first discovery phase of this action (class certification discovery) closed on Jgog 4.
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nearly a year ago. The second phase (mernits and damages discoveryj has yet to commence,

The parties long ago agreed to submit briefing on the present issue, although it concerns the
liability of Defendants and Plaintiffs maintain it is more properly considered as a Phase II motion.
Defendants, however, demanded this issue be heard as a predicate to certification proceedings on the
second proposed class in this action.

1. LEGAL STANDARD FOR PARTIAL SUMMARY JUDGMENT

Summary judgment under N.R.C.P. 56(a) 1s “appropriate and shall be rendered forthwith when
the pleadings and other evidence on file demonstrate that no genuine issue as to any material fact
[remains] and that the moving party is entitled to a judgment as a matier of law.” Wood v. Safeway. 121
Nev. 724,729,121 P.3d 1026, 1029 (2005) (internal quotations omitted}. “While the pleadings and
other proof must be construed in a light most favorable to the nonmoving party, that party bears the
burden to do more than simply show that there is some metaphysical doubt as to the operative facts in
order to avoid summary judgment being entered in the moving party’s favor.” Id. at 732, 121 P.3d at
1031. The nonmoving party “must, by affidavit or otherwise, set forth specific facts demonstrating the
existence of a genuine issuc for trial or have summary judgment entered against him.” Id.; see also
Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 250, 106 S. Ct. 2505, 2511 (1986): United States v.
Arango. 670 F.3d 988, 992 (9th Cir. 2012). Because partial summary judgment allows a court “to
1solate and disposc of factually unsupported claims or defenses,” the court construes the evidence

before it “in the light most favorable to the opposing party.” Celotex Corp. v. Catrett, 477 US. 317,

323-24, 106 S.Ct. 2548, 2553 (1986). N.R.C.P. 56(aj specifically permits the Court to entertain issues
on partial summary judgment on part of a claim or defense, and partial summary judgment can be
useful for courts in focusing the issues to be litigated, thus conserving judicial resources,

In a putative class action, courts have discretion to entertain motions regarding all or some
liability issues, and in exercising this discretion, courts often consider the merits of the claims and any
doubts as to those merits, the efficiency ruling upon such a motion may offer, and the potential for
prejudice to the parties or the putative class. “Under the proper circumstances-——where it is more
practicable to do so and where the parties will not suffer significant prejudice-—the district court has

discretion to rule on a motion for summary judgment before it decides the certification ‘@)‘6]65 Wright

LA




v. Schock, 742 F.2d 541, 543-44 (9th Cir. 1984,
IV. UNDISPUTED FACTS

Defendants MDC Restaurants (“MDC”) LLC, Laguna Restaurants, LLC ("Laguna’™), and Inka,
LLC (“Inka”™) (collectively, “Defendants”) are Nevada limited-liability companies. They own and
operate, or have owned and operated, numerous Denny’s and CoCo’s Restaurant locations in Nevada.
See Exhibit 3, Defendant MDC’s Response to Plaintiffs’ Interrogatory No. 97 Exhibit 4, Defendant
Laguna’s Response to Plaintiffs” Interrogatory No. 39; Exhibit 5. Defendant Inka’s Response to
Plaintiffs’ Interrogatory No. 9.

Mancha Development Company, a California corporation, is the parent company of
Defendants. See Exhibit 6, Transcr. Depo. Blanca Vallejo, Fmr. HR Mgr., at 31:3-24 (Mar. 10, 2015).
It selects and contracts for health benefit plans for the employees of Defendants. See Exhibit 7,
Defendant Inka’s Response to Plaintiffs’ Interrogatory No. 19.

Plaintiff Paulette Diaz was employed by MDC between April 2010 and September 2013, and
MDC admits to having paid her at arate of $7.25. See Ans. | 14, Plaintiff Lawanda Gail Wilbanks was
employed by MDC between June 2011 and January 2013, and MDC admits to having paid her atarate
of $7.25. See Ans. 4 15. Plaintiff Shannon Olszynski was employed by Inka between May 2014 and
November 2014, and Inka admits to having paid her at a rate of $7.25, See Ans. Y 16, Plamntiff Charity
Fitzlaff was employed by Inka between July 2012 and October 2013, and Inka admits to having paid
her at 4 rate of $7.25. See Ans. 4 17,

Between July 1. 2010 and December 31, 2013, Defendants maintained, and claim to have

offered Plain Diaz, Wilbanks, and Fitzlaff, a limited-benefits heaith plan known as the CIGNA
Starbridge Plan (the “Starbridge Plan”), accurate copies of which are here attached as Exhibit 8, th

2010-2012 Plan versions (the “2010-2012 Plan™), which Defendants produced as MDC0O00087-000096,
and Exhibit 9, the 2013 Plan version (the “2013 Plan™), which Defendants produced as MDCO00097 -
000120,

Between January 1, 2014 and December 31, 2014, Defendants maintained, and claim to have
offered Plaintiff Olszynski. a fixed-indemnity benefits health plan known as the Transamerica

TransChoice Advance Plan (the “TransChoice Plan™). an accurate copyv of which is he @O%ﬁ& hed as

8
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Exhibit 10 (the “2014 Plan™), which Defendants produced as MDCO00129-000130 and MDCO00686
000757.

For 2015, Defendants maintained, and claimed to offer to all employees earmning less than $8.25
per hour, a benefits plan known as the Minimum Value Plan, or MVP (the “MVP Plan”), administered
by Key Benefits Administrators, an accurate copy of which is here attached as Exhibit 11 (the “2015
Ylan”), which Defendants produced as MDCO00770-000777.

Defendants claim to have offered the Plans to each Plaintiff at time of hire. See Exhibit 12,
Transcr. Depo. Yvette Galimore, Fmr. HR Dir., at 181:1-4 (Mar. 11, 2015) (“The employec always
received the enrollment form on the first day inside the new-hire packet. The insurance was always
offered on the first day to the Nevada associates[.|7).

V. DEFENDANTS” WAGE AND BENEFITS HISTORY

Just prior to July 1, 2010, the Nevada upper-tier minimum wage was $7.55 per hour. See
Nevada Minimum Wage Announcement, Office of the Nevada Labor Commissioner, 2009. Defendants
claim that prior to that date, it paid employees at least the upper-tier hourly minimum wage of $7.55
per hour. On July 1, 2010, the upper-tier wage in Nevada, pursuant to the Minimum Wage
Amendment, increased 1o $8.25 an hour, and the lower-tier wage for emplovers providing qualifying

£87

G N fice of the

health insurance was set at $7.25 an hour. See Nevada Minimum Wage Announcement, Of
Nevada Labor Commisstoner, 2010,

When the wage increased in 2010, Defendants made a corporate decision not to increase wages
of most, if not all, of their minimum wage employees from $7.55 to $8.25. See Exhibit 6, Transcr.
Depo. Blanca Vallejo, Fmr. HR Mgr., at 128:3-132:17. In fact, it explored the option of lowering the
hourly wages of employees already making $7.55 down to $7.25, on the argument that “thosc pennies
add up and $7.25 is the right thing to do to be consistent in Nevada.” See Email from Colleen Fulton,
Defs.” Training Mgr., to Terry DiGiamarino, Payroll Mgr, (Sept. 25, 2014} (emphasis added), which

Defendants produced as MDCO00664, an accurate copy of which is attached as Exhibit 13° It was

6}

tial Disclosures. Temry

(o%iun FuEton is Defendants’ Training Manager. See Exhibit 14, Defs.” Ini
any, Defendants’ parent

DiGiamarmo 1s the current Payroll Manager for Mancha Dev elopment Comp

(footnote continwed on next page’ 0067
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determined instead that newly-hired minimum wage employees should all receive $57.25 an hour. See
Exhibit 6, Transcr. Depo. Blanca Vallejo, Fmr. HR Mgr., at 128:3-132:17. This decision was, not

surprisingly, grounded in economic benefit to the Defendants:

Q: What do you recall about that discussion?

A So again, the company was suffering financially and we were looking at ways
to save the company money.

Q: So the decision to pay the crew members at $7.25 an hour was solely an

economic decision?
A Yes,

See Exhibit 6. Transcr. Depo. Blanca Vallejo, Fmr. HR Mgr., at 57:21-58:1.

In order to pay what Defendants themselves refer to as the “sub minimum wage” i.e., below
$8.25 and all the way down to $7.25, Defendants communicated among their personnel that they “must
offer insurance to every emplovee on their hire date.”” See Email from Colleen Fulton, Defs.” Training
Megr., to Joe Soraci (Sept. 6, 2014}, which Defendants produced as MDCO00653, an accurate copy of
which is attached as Exhibit 15. It was at that point that Defendants began offering the limited-benefits
Starbridge Plan, and subsequently the TransChoice Plan in 2014 and then the MVP Plan in 2015, in an
effort to qualify to pay employees the subminimum wage and reap the resultant economic benefit.,

The Starbridge Plan, offered between 2010 and 2013, became defunct at the end of 2013, See

“Urgent Benefit Information” Letter, an accurate copy of which is here attached as Exhibit 16, whict

Defendants produced as MDCO00318-000319. The Starbridge limited-benefit plans, as well as limited

benefit plans like it offered by other insurers, were no longer viable healthcare products; they were no

longer grandfathered under federal law, and they became flatly illegal because of their meager
coverage and terrible benefit levels. Such plans were never really “insurance”™ anyway, and
policymakers long recognized them as dangerous and misleading to sell to consumers.

Defendants were entirely aware of the insufficiency—or at least undesirability —of the benefits

plans they were offering to Nevada subminimum wage employees. In September of 2014, during the

pendency of the TransChoice Plan, Ms. Colleen Fulton, Mancha Development Company’s

corporation. Id.
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Manager, in an email to another employee directing him to ensure thatemployees are paid at the $7.25
level rather than at $7.55 an hour and noting Nevada’'s insurance requirement, states that “Most

employees decline it, they can do better in the state of Nevada insurance marketplace.” See Exhibit 15,
Fmail from Colleen Fulton, Defs.” Training Megr.. to Joe Soraci (Sept. 6, 2014).

It does not appear that Defendants did much to satisfy themselves that their Plans did, in fact,
qualify them legally to pay less than the upper-tier minimum wage under the Amendment when they
were considering which plans to adopt. In 2010, the extent of their investigation into plan qualification
appears to be having asked the insurer—whose interest was, of course, in selling the plan to
Defendants’ employees—whether it thought the Starbridge Plan did qualify under the Minimum Wage
Amendment. Unsurprisingly, CIGNA (the insurer) responded with a terse, single-sentence letter: “Per
your request, please accept this letter as a confirmation that our Starbridge plan is considered a
Qualified Health plan for the NV Minimum Wage Law.” See Correspondence from Darren Weidlein,
CIGNA Voluntary, New Business Manager, to Blanca Vallejo, Director of HR, Mancha Development
Company (June 25, 20107, which Defendants produced as MDCO00382, an accurate copy of which is
attached as Exhibit 17. There was no discussion of why or how this might be true, and no citation to
any legal or administrative provision, or any other authority supporting the claim. Defendants, for their
part, were generally uncurious about the issue. Regarding this correspondence with CIGNA,

Defendants’ former Human Resources Manager Ms. Vallejo testified as follows:

Q: Outside of the letter t% you received from CIGNA did you do any independent
research with respect t Om;*hﬂc with Nevada minimum wage laws?

Al Not that [ recall.

Q: Did anybody provide you with any sort of direction about compliance outside of

that letter?

A No, not that [ recall.

Q: Is it fair to say that you relied on Cigna’s representation or interpretation as far
as your understandir ng of the compliance?

A Yes.

Q: Did you do anything else besides make an mquiry and get an answer from
CIGNA with respect to compliance?

Al I don’trecall.

See Exhibit 6, Transcr. Depo. Blanca Vallejo, Fmr. HR Mgr., at 107:19-108:7.
In selecting the 2014 TransChoice Plan. after the Starbridge Plan was discontinued as a viable

health care product by CIGNA, Defendants do not appear to have made even any a%@@égt all o
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consider coverage or benefit levels for compliance purposes, as Yvette Galimore, Defendants” former
Human Resources Director, testified:

Q: Did you have an understanding as to whether [the 2014 TransChoice Plan]
qualified or did not qualify for purposes of the Nevada minimum wage law?

Mr. Grandgenett: Object. Calls for a legal conclusion.

A What | remunbez is we discussed on whether or not it met the Affordable Care
Act requirements, not the minimum wage law.

Q: Okay. So any discussions that you would have had regarding compliance for the
TransChoice plan centered around the ACAY

A Yes.

Q: Exclusively?

A Yes.

Q: Did you ever ask for anything in writing, that this TransChoice plan comply
with the Nevada minimum wage law’

Al No.

Q: Waa whether TransChoice constituted a major medical insurance plan a factor

1 making the decision to select TransChoice?

Mr. Gg'andgmmt: Same Objection. Calls for a legal conclusion.

Al No.

QO Was whether TransChoice was a comprehensive medical plan a factor in
selecting the TransChoice plan?

Mr. (uandgmcn Objection. Same Objection. What is comprehensive medical, what
does it mean?

A: No.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Fmr. HR Dir., at 58:2-16, 68:11-14. 75:18-76:5.
This approach was consistent with the attitude towards compliance Defendants™ personnel
evinced generally:
J: And your statement there, that Mancha offers medical insurance on the first day

of hire, and, therefore, Ehev could pay a subminimum wage, was that yow
undez‘standing of how the law in Nevada worked?

Al Yes.

Q: Okay. That Mancha could offer any type of insurance and qualify to pay below
that particular minimum wage”

A Yes.

Q: Even with the limited plan?

A Yes.

Q: What did you mean by medical insurance, just any type of plan?

A Yes.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Frmr. HR Dir, at 159:23-25 160:1-11.

In summary, Defendants did little or nothing to ensure thewr Plans complied with PoFge law m




order to pay a subminimum wage. The driving force——their priority—was being able to pay employees
all the way down to $7.25, irrespective of the type of plan or quality of benefits offered.
VI.  LEGAL ARGUMENT

Under Nevada law. any health insurance plans provided by Defendants to Plaintiffs and other of

its employees, for any purpose, have to comply with the substantive requirements of N.R.S. Chapters
689A and 689B regarding individual or group health insurance. See N.R.S. 608.1555 (“Any employer
who provides benefits for health care to his or her employees shall provide the same benefits and pay
providers of health care in the same manner as a policy of insurance pursuant to chapters 689A and
689B of NRS.7).” Certainly, employer-provided health insurance plans which Defendants use to claim
the prerogative of paying employees less than the full minimum hourly wage under the Nevada
Constitution are no different, and no exception exists that places such insurance plans outside of the
requirements of state law. Defendants, therefore, must demonstrate that the health benefits plans they
provided to Plaintiffs and the Class—and for which Defendants claimed the right to pay less than $8.25
per hour to their employees——are and were health insurance that meets the substantive requirements of
pertinent Nevada law.

Furthermore, there are additional specific coverage requirements in the Labor Code and in the

Insurance Code regarding the provision of health insurance benefits. Both codes mandate that
emplover-provided group health insurance contain particular ranges of coverage and sets of benefits.

None of Defendants™ Plans contain the required coverage or benefits. The drafters of the Minimum

Wage Amendment, as well as the people in enacting it, are presumed to know the law at the time of

enactment. See Sengler v. JGT, 116 Nev. 565,573, 2 P.3d 21 2012) (quoting Smith v. State,

38 Nev, 477, 481, 151 P. 512, 513 (1915)) (“Evervone 1s presumed to know the law, and this
Y f

presumption 1s not even rebutta j. N.R.S 608 1535, for example, has been the law of Nevadasince

1G85, long preceding the 2006 Amendment. It cannot be presumed, therefore, that the Amendment

N.R.S. 608.1555 exists in order to protect against sham benefits policies and to require that any
emplover-offered health care benefits hew to the same standards as are required by any individual or
group health benefits plan sold in Nevada. In the Labor Code, 1t functions as an employee-protection

mechanism.
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intended some new category of unregulated health msurance when all health insurance in Nevada,
including those policies provided by employers to employees, is so heavily regulated.

A. Limited-Benefits And Fixed-Benefits Plans

All of Defendants’ Plans between 2010 and 2015 were and are some form of limited-benefit
plans. The 2010-2013 Plans are plain vanilla limited-benefit plans. See Exhibits 8, 9. The 2014 Plan,
however, represents a subset—a significantly more worthless and vacant subset—of limited-benefit
plans known as fixed-indemnity ptans, or hospital indemnity plan. See Exhibit 10; see also Exhibit 18,
an accurate copy of Nevada Division of Insurance, Bulletin No. 13-011, at 2 (Dec. 31, 2013}
(““Supplemental or imited health plans include those plans commonly referred to as hospital indemnity
or other fixed indemnity policies[.]”). Defendants” 2015 Plan—the Plan they instituted after having
been sued for failing to provide qualifying health insurance to their subminimum wage employees—is
the absolute worst of the lot, and represents a tremendous plunge in benefits and coverage for
Defendants’” minimum wage employees, even from the already-poor programs in place before it. See
Exhibit 11. In other words, Defendants’ offered Plans steadily got worse over the last five years.

1. Limited-Benefits Plans

1s,” himited-benefits plans are proc

A Lom Lovarviyrer oo Srvitere e
MAAR0 KDOWTT ds mini-maeds,

ucts that cap payouts to
beneficiaries who need health services at very low annual limits, usually between $1.,000 and $5.000,

These plans also contain internal caps under which, for example, inpatient or outpatient services or

prescription drugs are subject to even lower payouts or reimbursements.”

*  These kinds of “insurance” products have long been a source of concern by policymakers. As far
back as 2007, then-Connecticut Attorney General, now-United States S{’mtos Richard Blumenthal
investigated Actna’s limited benefits phms stating, “We found that a particular policy set forth by
Aetna had benefits so small as to be virtually worthless. We were also concerned that people were led
to believe they had significantly more coverage than they actually had. While we are currently
investigating this particular plan to determine whether it violates ex stm@ law, we want to leave no
doubt that sham policies are not permitted in Connecticut.” See Ctr. for American Progress, Limited
Benefits. [n«;z{f‘w“ Peddle  “Limited Health Care”  to ,»imu ica’s W ();Amg Poor,
https://www.americanprogress.org/issues/healthcare/news/2 007/05/07/3076/imited-benefits-insurers-
peddle-limited-he 15% care-to-americas-working-poor/ (May 7, 2007) (accessed August 23, 2015,

In 2009, still well before the enactiment of the ACA. ranking member of the Senate Committee on
Finance U.S. Senator Charles Grassley was sounding the oversight alarm, worried that these plans “had
been marketed in a misleading way™ and pressing Congress to “make himited benefit indemnity plans

(fooinote conturued on next pii&ft.‘} 0072
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Compare these types of plans to traditional comprehensive or major medical insurance policies,
which have neither annual nor lifetime caps on coverage, and instead feature annual out-of-pocket
maximums pursuant to which insured persons can be secure in the knowledge that health care expenses
beyond deductibles and co-pays will be paid by the insurer. This is important in an industry where a
single day in a Nevada hospital, in 2013, according to the Kaiser Family Foundation, cost an average of
$1,913. See Kaiser Family Found., Hospital Adjusted Expenses per Inpatient Day, Nevada,
htip://kff.org/other/state-indicator/expenses-per-inpatient-day/ (accessed August 23, 2015). Knee
replacement surgery averages about $32,000 in Nevada, and knee ACL repair almost $12,000: the birth
of a child through caesarean procedure will cost a patient more than $13,000: even basic carpal tunnel
surgery will run more than $4,000 in Nevada. See Guroo, All Conditions, Care Bundles. and Tests,
http://www guroo.com/#'a-to-z-list (accessed August 23, 2015). These figures do not even begin to
approach the costs of serious or chronic illnesses, such as cancer or diabetes, which by their terms
limited-benefits plans are not designed, intended, or equipped to cover.

2. Fixed-Indemnity, or Hospital Indemnity Plans

Fixed-indemnity benefits plans are health care products that pay a fixed amount per visit or
service, given directly to the beneficiary. These plans pay a small, specific amount each time an
enrollee sees a doctor or goes to a hospital, regardless of the seriousness of the care needed or the
health condition at 1ssue.

The Center on Health Insurance Reforms, housed in Georgetown University's Health Policy
Institute, notes that “federal law (and most states) do not consider fixed indemnity insurance to be
traditional medical insurance " See Ctr. on Health Ins. Reform, Update on Fixed Indemnity Insurance:
No Longer an ACA Loophole? . http://chirblog.org/update-on-fixed-indemnity-insurance-no-longer-an-
aca-loophole/ (Mar. 19, 2014 (accessed August 23, 2015). Instead, such products “have been

considered mcome replacement policies, 1o help compensate people for time out of work.” Id

obsolete by makn ?g meaningfuls insurance coverage available and affordable.” See ULS. Senate Comm.
on Finance, Press Release, http://www finance.senate.gov/newsroom/ranking/release /71d=2f7af 1 bb-
78f8-41d2-88 ? 3-7d6ael6b5705 (Apr f’fl 2009 (accessed August 23, 2015).

\(/‘
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(emphasis supplied). Furthermore, “both state federal and state regulators have expressed concerns that
insurance companies could attempt to market these policies in such a way that they appear to
consumers o be health insurance 7 [d. temphasis supplied). This concern arose out of the prospect of
consumers “being duped into buying a fixed indemnity policy as their sole source of health coverage.”
Id.

In 2015, in fact, the Nevada Division of Insurance issued Bulletin No. 15-001, wherein the
Insurance Commissioner directs that fixed-indemnity policies may no longer be sold to individuals in
Nevada unless the purchaser 1s made to attest that he or she already has “major medical health
insurance that meets the requirements of minimum essential coverage as defined by the Affordable
Care Act.” See Exhibit 19, an accurate copy of Nevada Division of Insurance, Bulletin No. 15-001

(Apr.2,2015). In other words, the plan that Defendants offered to their subminimum wage employees

in 2014 to purportedly qualify them to under pay the full constitutional wage today cannot be sold to an

individual in Nevada if that person does not swear, under penalty of perjury, to having acquired actual

health insurance. This is, of course, to avoid the duping of consumers into thinking fixed-indemnity

policies were suitable as one’s primary source of health insurance. Furthermore, the Commissioner
notes in the Bulletin that tederal law mandates that fixed-indemnity policies must carry the T4-point

font warning notice that "THIS IS A SUPPLEMENT TO HEALTH INSURANCE AND IS NOT A

UBSTITUTE FOR MAJOR MEDICAL COVERAGE,” and directs that these types of policiescarry
that text in Nevada. Id. A version of warning is. in fact. stamped upon Defendants” 2014 Plan. See
Exhibit 10 at MDC000129.

In general, all imited-benefits plans are designed to be supplemental to real, comprehensive,
major medical insurance. Neither imited-benefit plans nor fixed-indemnity plans function as reliable or
useful health benefits policies on their own.

3. Other Plans, Designed (o Mislead Employvees and Regulators
Ihis Court has already. at multiple hearings. warned that 1t is fully cognizant of attempts by

insurers and businesses to pass off junk policies as “health insurance.” Defendants” 2015 Plan is just

such a “plan,” a fake or imitation benefits policy, as will be described in-depth further below.
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B. Analysis of the Coverage and Benefits of Defendants” Plans

The particular benefits included in the successive Plans presented by Defendants paint a clear
picture of the quality of those policies, and their salient aspects and omissions are described below.

1. 2010-2013: Defendants’ Limited-Benefits Plans

Between 2010 and 2013, Defendants offered their Nevada minimum wage hourly employees
CIGNA Starbridge Limited Benefits Plans. See Exhibits 8, 9. The 2013 Plan underwent minor
downward modifications in coverage and benefits levels from the 2010-2012 levels. As Dean Milone
states:

The Plan carries an express warning:

Starbridge is a sickness & accident plan that covers evervdav medical
expenses. It i1s not a major medical plan and 1s not desiened to cover maior
health pmbic,ms like heart disease or cancer.
See Exhibit 20, a true and accurate copy of the Summary of the Starbridge Plan, which Defendants
produced as MDC000785-000792, at MDCO00786.

Once the annual maximums are met for a particular service, the Plan makes no further payment,
and the employee is responsible for 100% of the cost of that service for the rest of the year. The limits
themselves are tiny: and, when compared with the actual cost of even a basic health expense, they
cannot function as uscful “insurance.” The 2010-2013 Plans had no out-of-pocket maximums for
policyholders. That, of course, is the definition of a imited-benefit plan, and why they are dangerous

¥

health benefits products, if marketed or purchased as comprehensive coverage.

The 2010-12 Plan contains an annual maximum of $1.250/year for outpatient care paid by the
P nd an annual maximum of $3.000/vear for inpatient care. See Exhibit 8 at MDCO0009G. This

Plan pays a maximum of $1.500 toward each surgery, and will only pay $1.500 toward costs incurred

in a pregnancy. Id. The 2010-12 Plan only contains benefits for inpatient surgery. Id. There is no
annual limit for maternity benefits, but the 2010-12 Plan will only pay $1.500 toward costs incurred in

each pregnancy. See Exhibit 8.
The 2010-12 Plan provides no coverage for chiropractic care, treatment of mental or nervous

disorders, treatment of substance abuse. home health services (except when in lieu of hospital

confinement). and skilled nursing facility charges. See Exhibit 8 at MDC000091-0000g@5he 2013




version of the Starbridge limited-benefits Plan is similar in structure to the 2010-2012 version, with one
general exception: It got worse. The annual inpatient maximum for the 2013 Plan is now reduced to
only $2,000, from the $3,000 maximum in the 2010-2012 Plan. See Exhibit 8.

All of these Plans purport to include prescription drug discount programs, but these are virtually
useless, as the Plans specifically state such programs “are not insured benefits.” See Exhibit 20 at
MDC0O00791. In other words, the Plans provide no specific insurance coverage for prescription drugs.
See also Exhibit 9 at MDC000097: “Prescription Coverage: Discount Only program, hmits do not
apply.”

In offering these “benefits” to their employees, Defendants included in their summary materials
a letter, representing an attempt to dress up the meager benefits the Plans provided, stating:

Did vou know that 89% of all people use less than $2.000 in health benefits per vear?

That’s why we feel that although Starbridee benefits are more limited than a traditional
naior medical plan. Starbridee can still save vou money on vour evervday health needs.

Starbridge helps you plan for unexpected health expenses.
See Exhibit 20 at MDCO00788.

Of note here is not only the admission that Starbridge is not a “traditional major medical plan.”
but further that it can somechow help a beneficiary plan for “uncxpected pexpensces. Thatis, of
course, unless those expenses involve real money above the incredibly low annual himits on benefits
¥ ¥

the Plans maintain, and unless the unexpected health need is a major problem-——like cancer, or heart

disease, or any other condition the costs of which “traditional” health insurance is normally expected to
help defray.
Each of the 2010-2013 Plans contained exclusions for pre-existing conditions, lasting up to a

full year. See Exhibit 20 at MDC0O00792. For a year-long policy, this would effectively mean that a

&

pre-existing condition would go uncovered entirely by the Plan. For employees in a high-turnover

industry such as fast food. this means, in practical terms, that pre-existing conditrons are excluded from
B I I "
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There are a great number of requirements under law for health insurance in Nevada that the

Plans do not include or reference. For example, N.R.S. 608,156 requires an emp kx@()76 OV
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treatment for abuse of alcohol and drugs with an outpatient maximum of $1.500/year and an inpatient
benefit of $9,000/year. See N.R.S. 608.156. The 2010-12 Plan and the 2013 Plan exclude treatment for
abuse of drugs and alcohol. Even if such services were covered the annual outpatient maximum benefit
is $1.250 (less than $1.500) and the maximum inpatient benefit is $3,000 under the 2010-12 Plan and
$2.,600 under the 2013 Plan (less than $9.000).

Furthermore, the 2010-12 Plan and the 2013 do not contain any provision for benefits from
expenses arising from home health care, as required by N.R.S. 689B.030(4). The Plans only provide
home health services in lieu of hospital confinement. There is no provision for benefits for the expenses
of hospice care, as required by N.R.S. 689B.030(5). The 2010-12 Plan and the 2013 Plan do not
include hospice within the definition of hospital and do not otherwise provide for hospice. The 2010-12
Plan and the 2013 Plan cannot comply with further coverage requirements of Chapter 689B, including
a $36,000 annual maximum for Autism Spectrum Disorders (see N.R.S. 689B.0335) and $2,500/year
in coverage for food products related to metabolic diseases (see N.R.S. 689B.0353). These
requirements exceed what is even available under the limited benefits provided by the 2010-12 Plan
and the 2013 Plan——there is no way for these plans to comply with state law on these matters. The
2010-2013 Plans are noncompliant as a basic matter of state law.

2. 2014: Defendants’ Fixed-Indemnity Plans

In 2014, Defendants switched to offering their subminimum wage workers the TransChoice
Hospital Indemnity Plan, for reasons discussed supra at section v.

Right off the bat, the 2014 Plan alerts prospective enrollees that it is not suitable for use as
traditional, comprehensive health insurance, stating on its face that it is "NOT MAJOR MEDICAL
INSURANCE AND IS NOT A SUBSTITUTE FOR MAJOR MEDICAL INSURANCE.” See
Exhibit 10 at MDCO00129, MDCO00692. The same notice is contained agamn at MDCO00700. Both
also state that the 2014 Plan does not qualify as mmimum essential coverage under the Patient
Protection and A ffordable Care Act (“"ACA™). See Exhibit 10.

Unlike the 2010-2013 limited-benefits plan, which at least tried to look like coverage for actual
health events and expenses, the 2014 Plan provides only payments in connection with events, not

actual health care costs, It provides, for example, fixed payments of $100/day forup to @67‘7% a year,
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with no connection to the actual cost of that health care service. See Exhibit 10 at MDCO00702-
000703, This $100/day payment obviously would not be sufficient to cover the average daily costof a
hospital stay in Nevada; it would not even approach the real cost of such an event. Nursing homes,
extended care facilities, skilled nursing facilities, institutions for the treatrment of mental disorders, rest
homes, rehabilitation centers, or centers for the treatment of alcohol or drugs are not included in the
definition of “hospital” under the 2014 Plan. See Exhibit 10 at MDCOG00709. Thus, the 2014 Plan
would not apply to such services

Defendants’ 2014 Plan also offers limited fixed payments for certain outpatient services

wcluding a maximum payment of $200/year for advanced diagnostic tests (such as an MRI or CT
Scany). $50/year for other diagnostic tests (such as an x-ray or ultrasound ), $20/year for laboratory tests,
and $300/year for doctor office visits. It offers limited payments for certain surgical services including
a maximum payment of $500/year for an inpatient surgery (plus $100 for anesthesia), $250/year for
outpatient surgery {plus $50 for anesthesia), and $50/year for “minor” outpatient surgery (plus $10 for
anesthesia). Id.

The function of any of these “payments” is not that of insurance in any event—at best, they
may be considered supplemental income-replacement, and not very good income-replacement at that:
The employee remains responsible for payment of all health care costs over and above the fixed
payment. Any costs for a | day hospital stay in excess of $100 would be paid by the employee, as
would any costs for an outpatient surgery in excess of $250 for the surgery and 550 for the anesthesia
fd.

The 2014 Plan also expressly excludes some of the most necessary and common healthcare
expenses. providing no benefits for care in the emergency room of a hospital, ambulance services,
rehabilitative care and treatments, immunization shots, or routine examinations such as mammograms
or pap smears. See Exhibit 10 at MDCO007 10, MDCO007 14,

Defendants’ 2014 Plan does noteven provide lawful COBRA continuation coverage. Under the
Consolidated Omnibus Budget Reconcihiation Act of 1985 (“"COBRA™), employers with more than 20

emplovees and who offer a group health plan are require -d to offer COBRA continuing coverage. See

29 US.Co§ 1161 et seq. Clearly, Defendants employ more than 20 persons. Do they gl 1) The




Plans are not ““group health plans™ after all? or 2) That the Mimimum Wage Amendment supersedes, in
a sharply downward fashion, the requirements of federal law regarding continuing coverage” The most
likely reason that the 2014 Plan does not offer COBRA coverage, of course, is that as fixed-indemnity
policies, they were never meant—in any context-—to function as stand-alone health insurance policies,
and therefore the only time anyone would run afoul of 29 U.S.C. § 1161 et seq. is when an employer
tries to portray them as health insurance policies in full.

Again, N.R.S. 608.156 requires an employer to provide treatment for abuse of alcohol and
drugs with an outpatient maximum of $1,500/year and an inpatient benefit of $9,000/year. See N.R.S.
608.156. The 2014 Plan contains no outpatient benefit for treatment for abuse of alcohol and drugs and
a maximum inpatient benefit of $3,100. N.R.S. 689B.030(4) requires a provision for benefits for
expenses arising from home health care, but the 2014 Plan does not provide any benefit for home
health services. See N.R.S. 689B.030: see also Exhibit 10 at MDC 000702-000703. N.R.S.
689B.030(5) mandates a provision for benefits for the expenses of hospice care, but the 2014 Plan does
not include hospice within the definition of hospital and excludes all rest care from its coverage
provisions. See N R.S. 689B.03( 0; see also Exhibit 10 at MDCO000709, MDCO00714. N.R.S.
689B.0313 requires a provision providing coverage for the human papillomavirus vaccine, but the
2014 Plan does not provide benefits for vaccinations. See N.R.S. 689B.0313: see also Exhibit 16 at
MDCO00714. N.R.S. 689B.0335 mandates $36,000 i annual maximum for Autism Spectrum
Disorders, while N.R.S. 689B.0353 prescribes $2.500/vear in coverage for food products refated to
metabolic diseases. See N.R.S. 689B.0335. N.R.S. 689B.0357 requires a provision covering costs

related to self-management of diabetes, but the 2014 Plan does not provide an mdemnity benefit for
this condition. See N.R.S. 689B.0357; see also Exhibit 10 at MDC 000702-0007

These are not optional requirements under law, Defendants do not get to pick and choose which
aspects of Nevada health insurance law they deem necessary or unnecessary, or what conditions or
services mandated by the Legislature for coverage their employees will not receive. The Plans,
demonstrably and concretely, fall short of many, many statutory requirements for employee health

insurance,
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joke. This Plan is the absolute worst of the bunch, not only because it excludes just about everything a

3. 2015: The Bogus Plan

In 2015 —after having been sued for maintaining substandard benefits plans to their
subminimum wage employees—Defendants made a curious choice to switch from the 2014
TransChoice Plan to what it calls the MVP Plan. See Exhibit 11.

At first glance Defendants’ 2015 Plan appears to be a parody of insurance, someone’s idea of a
consumer would expect health insurance to provide, as a matter of the basic expectations of society, it
also attempts to conceal its insufficiency through its marketing, by appropriating a term form the
Affordable Care Act to mislead consumers. “MVP” stands for “minimum value plan,” and Key

enefits actually calls this policy its “ACA Minimum Value Plan.” See Exhibit 11 at MDCO00772. In
truth, however, the 2015 Plan is so far from constituting insurance, on any level, that it really does
boggle the mind.

The 2015 excludes surgery. All surgery. To the point where it will not cover stitches, or the

setting of broken bones. See Exhibit 11 at MDCO00773. It also fails to cover just about the entire range

of any other useful healthcare services: It provides NO coverage whatsoever for inpatient hospital
stays, surgery, ambulatory surgery center charges, mental health, substance abuse treatment,
rehabilitative services, ambulance services, chiropractic care, mfusion, chemotherapy, mjections,
skilled nursing facility charges, or any facility charges of any kind. See Exhibit 11 at MDCO00772-
000775, These are not just health care services health care services that one would expect to be covered
by “health insurance,” many of them are required by law to be contained in any lawful health insurance
policy provided by emplovers to employees - for obvious reasons.

Further, the 2015 Plan contains a perverse “benefit” regarding emergency room services. It will

pay for emergency room visits, after a $400 co-pay by the insured, but even that benefit is rescinded if

the person going to the emergency room actually needs to be admitted to the hospital. Additionally, the
ambulance to the emergency room would not be covered. See Exhibit 11 at MDCOG0774. These
coverage limitations are not consistent with health insurance offered through the exchange under the
ACA or health insurance. generally.

Given the foregoing. it is unsurprising that childbirth “delivery and inpatient ¢l RO 2 ot
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covered.” See Exhibit 11 at MDCO000773. Neither are “all medical supplies. durable medical

cquipment [or] prosthetics.” Id. “Ambulance services are not covered.” Id. Neither are injections. Id.
Do not even think about “infusion, chemotherapy, or radiation,” or “mental health and substance abuse
services”—"not covered.” Id. Prescription drug “coverage” 1s “limited to a 34-day supply.” See

Exhibit 11 at MDC000776. Not 34 necessary fills, or 34 separate prescription needs: 34 days’ worth of

supply of any needed drug. Id. The 2015 Plan’s schedule regarding Chronic Disease Management is
itself an amazing document. See Exhibit 11 at MDCO000776. There one finds that an epileptic will be
covered for “'1 office exam per plan year,” although a sufferer of congestive heart failure or multiple

sclerosis will be generously covered for two. Id. Defendants™ 2015 Plan does not meet any of the
requirements under state law for health insurance, and it cannot be used to justify underpayment of the

upper-tier minimum wage by Defendants.

Each of Defendants’ successive annual Plans is a woeful product, the use of which to justify
paying the subminimum wage in Nevada is unlawful. And each iteration of the Plan between 2010 and
2015 got worse, until finally reaching a nadir in 2015, when Defendants’ duty of providing or offering

actual benefits really just descended into mockery with the MVP Plan.

P

P . . ( 1

In sum, none of Defendants’ Plans provide the “same benefits” as required NCRUS. Chapte
6R9A and 6898 and cannot properly be considered “group health insurance.” or” efits for health
care.” or even simply “health insurance” under Nevada law at all. Because the Plans do not mecet basic
legal mandates for employer-provided health insurance under state law, they certainly cannot meet the
requirements of the Minimum Wage Amendment-—or its associated administrative regulations, should

Lo

they apply-—as qualifying health insurance permitting payment of the subminimum wage to Plaintiffs.

C. Federal Law Regarding Health Insurance, And Consequences For Defendants’
Employees

It is both undisputed and indisputable that Defendants” Plans do not meet the minimum
requirements for under the Affordable Care Act, and the Plans in question carry disclaimers on their
faces saying exactly that. See Exhibit 9 at MDC000097: Exhibit 10 at MDCO00129.

Although their experts contradict one another diametrically on this point, it is | ;M‘bdé{iﬁfmézzmg




undoubtedly will argue that the Affordable Care Act has nothing to do with this action, or the
applicable standards involved in it. But consider this: Since January 1, 2014, individuals have had to
purchase real, actual, qualifying health insurance or face a tax penalty from the LR.S. The health
insurance those individuals must buy 1s required to meet certain standards—minimum essential
coverage and essential health benefits. Any insurance product bought on the state or federal exchanges
is certain to contain those elements.

Here is how Defendants’ Plans and the Affordable Care Act intersect: None of Defendants’
employees who enrolls in either the 2014 or 2015 Plans are freed from the necessity of either
purchasing real health insurance or paying the penalty for not having done so. The Plans are not
qualified under federal law, by their own express terms, and do not allow Plaintiffs or the Class to
avoid those penalties. In other words, Defendants claim the privilege of withholding up to a dollar for
every hour worked simply for having offered the Plans, but if any Plaintiff were actually fo accept
those benefits and enroll in any of Defendants” Plans, she would still either have to buy real insurance
or pay a fine, only now with significantly less money in her pocket to go and do so, because
Defendants have withheld more than 12% of their lawful wages.

Defendants, for their part, are certainly aware of the insufficiency of thewr plan under federal
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chosen anyway:

Okay. When did you d o that, upcm being hired?
After I was hired and on board.

98 Okay. What was the plan for hourly emplovees in Nevada in 2013, if vou
recall?

A The plan name

O Uh-huh.

A For 2013, 1 believe it was Starbridge.

Q: Did you have an opportunity to hcam‘nc familiar with that plan?

A Yes,

Q: How so?

A Reviewing the information, the docurnents, the benefits summary sheet

O

Al

( Do you understand that plan to constitute a major medical msurance plan”
\\E/\

( It was not a major medical insurance plan, correct’
No.

M 3. AT N P /
T AL A AL

My stater ncni‘s correct’

It is not a major, 1t's a limited plan.

What does Um mean’/

It means that it's not a major, full plan. 0082
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Al
Q:
A

Do you know if it met the minimum standards by the ACA?

No.
it did not meet the standards, correct?
No.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Fmr. HR Dir., at 30:18-31:15, 31:23-32:2

Similarly, the 2014 TransChoice fixed-indemnity Plan-——after imposition of the individual

mandate under the Affordable Care Act—was also known to Defendants to be legally insufficient:

Q:
A
Q:
A
Q:
A
Q:
A
O

A

A

And with respect to compliance, the discussion centered around the ACA --
Yes.

-~ does this plan comply with the ACAY

TransChoice?

No, the discussions were whether or not the plan complied with the ACA.
Yes.

And did the TransChoice plan comply with the ACAY

At that time, no.

At any time did 1t?

At the time that [ was there for approximately one year, no.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Fmr, HR Dir., at 59:4-17.

et

comphiant,

o Ao

O
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fendants’ former Human Resources Director was unclear on why, if the Plan was non-

it would have heen offered by Defendants at all:

{ the TransChoice p an did not u)znpw with the ACA, wri} W&x it selected?”
W hen we looked at the plan, moving from %mhmdfw in a similar offering.
TransChoice was one of the selections. [ do not remember the other plans that
were offered for us to look at, but there were a unmk of other ones that we did
look at it

Ultimately, why did \/ﬁz icha decide to go with the TransChoice plan’

r. Grandgenett: ['m going to < ;ut based on &?LCUL?% on.

From what [ r mu‘nbu, 1 looking at TransChoice and moving toward the
future for 2015, '!”‘z‘ans;(,‘hom was a product where we would be able to utilize
ACA compliance for 2015.

How so?

The specifics, [ do not remember.

So the plan was selected because in 2015 it could potenually become compliant
with ACAY

What ffkmbsz“, as part of that criteria, 1s that it would be compliant in 2015,
Who tu! 1 you that”

[t would be -- that was through Benebiz. It would be -- it was a product that had
other offerings that would bring us into compliance for 2015.

What about for 20147

No,not for 2014, 0083
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2 Okay. And Mancha was aware that TransChoice did not meet the requirements
for ACA for 20147
A Yes.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Fmr. HR Dir., at 60:3-9, 63:6-64:4. In the end,
Defendants did not continue with TransChoice in 2015 anyway, but instead selected the MVP Plan to
replace it; the false concern for compliance in 2015 was never borne out, in other words.
Defendants did, internally and with employees, discuss the clear likelihood that employees
offered these non-ACA-compliant Plans would have to look elsewhere for health insurance coverage:
A We provided to employees information on different options that they could
choose outside of Mancha on going to the exchange or the marketplace, as it’s
called, to seek out insurance,
Q: \’\’hw would they need to do that?

Because the TransChoice plan was a limited plan and they may have qualified
for the marketplace or exchange.

U For real insurance?

Mr. Grandgenett: Object based on the characterization of the question.

A For the insurance that was offered through the marketplace.

O But if they alreadv had the TransChoice plan. whv would thev need to do that?
A Because our plan was a limited plan.

See Exhibit 12, Transcr. Depo. Yvette Galimore, Fmr. HR Dir, at 171:9-25
In an cmail communication to “All Restaurants” dated January 2, 2015, after rolling out the new

2015 MVP Plan. Training Manager Colleen Fulton, in a “Recap of Insurance Call)” directed

managerial personnel o “Encourage cmployees o look at state approved/sponsored health care

programs that they will qualify for.” See Exhibit 21, Email from Colleen Fulton. Defs.” Training Mgr..

to All Restaurants (Jan. 2, 2015), which Defendants produced as MDCOU0407. In other words, in

recognition of the substandard quality of Defendants’ offered Plans, Defendants were to encourage
these employees to seek out and enroll in state and federal programs (presumably including subsidies

s

. . N ¥
for which minimum-wage workers would no doubt qualify) in order to receive true health insurance.

Oy

As part of the MVP Plan roll-out process, a representative of Defendants” insurance broker, the
Leavitt Group. had presc u;ti;v warned that “Pziymlf 1s justifiably concerned that these voluntary
bem* fits are wf limited value or interest to emplovees earning low wages,” and that “Everyone,
including Leavitt, is »omc*f}v& that employees whu purchase voluntary b nefits may have mez' §
remorse and wish to cancel benefits quickly after electing benefits resulting mn added work and stress
for payroll.” See Email f1 u"nf wlcie Koh%mi 1o Cone mwwm Mancha Directorof HR (Dec, 9. 2014
which Dcfmdaus produced as MDCOG0434- 000436, an accurate copy of which is attached as
Exhibit 22 at MDCO00435.
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D. Qualifying Health Insurance Benefits Plans Under N.A.C. 608.102

Defendants also will likely point to N.A.C. 608,102, and mount some attempt to argue that the
Plans here meet its terms. But just like every other standard discussed herein—even if the Court were
to accept that administrative regulations, and not the Nevada Constitution or state statutes, control what
must be provided to Plaintiffs here--Defendants” Plans fail this hurdle as well.

N.A.C. 608.102, in pertinent part, states that,

To qualify to pay an employee the minimum wage set forth in paragraph (a) of

subsection 1 of NAC 608.100, an employer must meet each of the following
requirements:

I The employer must offer a health insurance plan which:

(a) Covers those categories of health care expenses that are generally
deductible by an cmp%owe on his individual federal income tax return
pursuant to 26 U.S.C. § 213 and any federal regulations relating thereto,
if such expenses had been borne directly by the employeel.]

N.A.C. 608.102

This is a very difficult and rigorous standard to meet, in fact. 26 U.5.C. § 213 establishes the
tax deduction for expenses paid for medical care generally, which is defined at § 213(d) as “amounts
naid” for “the diagnosis, cure, mitigation, treatment, or prevention of discase, or for the purpose of

T e
affecting any structure or function of the body.” Id. Tt is difficult to 1magine a more expansive
definition of “medical care.”

There are dozens ot categories of health care expenses that are deductible. The Internal
Revenue Service goes (o the trouble of providing a near-comprehensive list of those categories of
health care services that are deductible on an individual’s federal tax return. The 2014 hist, for example,
is found in LR.S. Publication No. 502 for Tax Year 2014, an accurate copy of which s attached here as
Exhibit 23. Expenses paid for any of the expenses histed by the LR.S. are tax deductible, above a
certain minimum threshold, on an individual’s federal tax return

Even a cursory review of the LR.S. list demonstrates that Defendants’ Plans do not provide

e : . e ) PR S L
Ihe threshold does nothing to affect the categories of health care expenses that are deductible once
the threshold is reached: neither does the threshold affect what categories must be covered pursuant to
the Minimum Wage Amendment in Nevada
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coverage for the range of categories of health care expenses that individuals could deduct on their
federal tax returns if they paid for the services themselves, out of pocket. The Labor Commissioner, in
promulgating N.A.C. 608.102, did not state that “some,” or a “few,” or a “small proportion” of those
health care expenses that would be deductible need only be covered; the regulation states “those
categories of health care expenses[.]” N.A.C. 608.102(1) (emphasis supplied). Defendants™ 2010-1
Plan and the 2013 Plan do not cover chiropractic care, hearing aids, infertility treatments, treatment of
mental or nervous disorders, treatment of substance abuse, home health services (except when in lieu of
hospital confinement), and skilled nursing facility charges—all of which are services are generally
deductible by an employee on his individual federal income tax return pursuant to 26 U.S.C. § 213,
The 2014 Plan does not cover emergency room care at a hospital, ambulance services, rehabilitative
care and treatments, immunization shots, or routine examinations such as mammograms or pap smears,
again all of which are generally deductible by an employee on his individual federal income tax return
pursuant to 26 U.S.C. § 213. See Exhibit 10 at MDCO00710, MDCO007 14,

In any event, it is impossible-—almost by definition—for limited-benefits or fixed-indemnity

health benefits plan to meet the requirements of N.A.C. 608.102(1}, because of the limitations on
coverage and the paucity of benefits included in such policies. Defendants cannot rely on N AC.
608.102 to bless their benefits plans. They will argue, of course, that as long as the plans they offer

cover some, any, kinds of health care that could be deducted on a federal tax return that the plans
therefore qualify to pay less than $8.25. There is no record, of course, of Defendants ever challenging
N.A.C.608.102(1) or requesting declaratory relief confirming such a narrow view. Surely they cannot
be rescued from a decade of noncompliance with both the Amendment and the regulation by putting

forth such a crabbed interpretation now.

E. Health Insurance, Social Expectations, And The Minimum Wage Amendment
Lastly. the issue ari egarding the public understanding and expectation, leading up to and in

the period after its enactment, of the kinds of health insurance benefits that Nevadans considered that
the beneficiaries of the Amendment—Ilow-wage workers——would receive as part of the bargamn
inherent in the statewide measure, See Hotel Emplovees & Rest, Emplovees Int T Union, AFL-CIO v,

State ex rel. Nevada Gaming Control Bd., 103 Nev. 388,591, 747 P.2d 878, 880 (1987 hgke ! bel v.
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State, 128 Nev. Adv, Op. 1. 268 P.3d 1264, 1269 (2012). It cannot seriously be suggested that the
intent of the Minimum Wage Amendment was to allow supplemental, non-regular—in the end,
unlawful-—health benefits to be passed off by employers as full health insurance, and to allow the
lowering of wages on that basis. Plaintiffs believe that Nevadans who voted, twice, to raise
compensation for fellow Nevadans took both work and health care more seriously than that,
Plaintiffs and the Class had no input into what plans, coverage levels, or specific benefits
Defendants selected in their attempt to pay a subminimum wage to employees. Defendants selected
policies that cost them next to nothing but that provided almost no benefit to the employees themselves
or, what may be worse, gave employees false confidence that they were insured in the traditional sense.
It seems unlikely, however, that such a remedial act of the people would be so debased by failure to

provide the one thing it allowed to be traded in exchange for a portion of the wages of the lowest-paid

workers in Nevada, appropriate health insurance.

Nothing can help Defendants overcome the basic truth that their Plans do not meet the
standard-—any legitimate standard—for health insurance. They do not meet state law requirements for
health insurance under N.R.S. Chapters 608. 689A, or 689B. They do not meet federal requirements for
health insurance under the Affordable Care Act. They do not meet administrative regulations governing
the Minimum Wage Amendment under N.A.C. 608.102. They do not even meet the most basic
expectations regarding coverage that any person, much less an emplovee trading a full dollar of her
income for every hour worked, would have. In short, the Plans do not qualify Defendants to pay
Plaintiffs less than $8.25 per hour, and the present motion should be granted.

VIL.  EXPERT OPINIONS

A. Plaintiffs” Expert, Dean Matthew Milone

The report of Plaintiffs” expert Dean Milone supports their legal argument. and the Court 15
urged to consider Milone's application of Defendants” Plans to the pertinent Nevada law, as well as to
federal law. including the ACA. See Exhibit 2. Hc notes the shortfalls of Defendants’ Plans

throughout. One thing to note is that Milone was never asked, and did not opine, on whether

Defendants were able to pay Plaintiffs and the Class the lower-tier wage pursuant to t@@é«%iz’timum
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Wage Amendment. This is a step, however, that Defendants” experts did make, in effect attempting to
answer the ultimate question in this lawsuit through their reports. In that respect, Plaintiffs object to
those of Defendants” experts’ opinions that cross that line, as they do throughout,

B. Defendants’ Experts, Michael Arrigo And Timothy Mulliner

Defendants identified and disclosed reports from two separate experts in this matter, Michael
Arrigo of California’' and Timothy Mulliner of Nevada. It is not entirely clear why they did that,
because the two experts collaborated on their reports and approaches from the very start. See
Exhibit 24, Emails between Arrigo and Mulliner, which Defendants produced as Mulliner005051-
5052. Even so, the two experts had a hard time staying out of each other’s way, and even flatly
contradicted one another on points fundamental to their analyses. Mr. Arrigo, for example, pins his
opinions to an interpretation of the Affordable Care Act, arguing that the ACA preempts, exempts, or
otherwise entirely relieves employers of any duty regarding specific kinds of health insurance—or,
indeed, whether they need to provide health insurance at all-—under the Nevada Minimum Wage

Amendment. It is the ACA that forms the linchpin of Mr. Arrigo’s analysis of Defendants™ P lans."" Mr.

" M. Arrigo also appears to be an expert, if in any field at all, in medical billing and coding
practices, and consequently much of his report is s irrelevant filler meant to convey technical expertise.
In fact, ML Arrigo claims at several piacc*«, in his report to have ;mzu\ fd nedical records in this case
in forming his opinions. See Exhibit 2 f“xmszo Report, at MDCO01305-001307. There are no medical
records in this case, a fact ‘Vw *wzcm w izs orced to admit at d leposition, Exhibit 26 Transcr. Depo.
Michael Arrigo, Defense Expert, at 40:7-45:16.

Y Indeed, Mr. Arrigo testified that he had not reviewed Nevada law at all, including the Minimum
Wage Amendment itself:

C

Q: Did vou review Article 15, section 16 of the Nevada Constitution, which 'l
refer to as the minimum wage amendment?

A No.

Q: You did not?

A No.

Q: Did you review NRS Chapter 689A regarding individual health msurance?

A [ relied on Mr. Mulliner’s report, since he's an attorney practicing in Nevada,

and I believe he stated that (ée?\‘},’x and B don’t apply

Okay. So the answer is no”

[ did read them briefly, but I also believe they don’t apply.... And rather than
focusing on 689A and B. I focused on the national standards that are used to
define health insurance coverage, since the Nevada mintmum wage law doesn't
say what health msurance coverage is.

{footote continued on next page} 0088
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Mulliner, however, could not be clearer in stating exactly the opposite:

Q: In fact — I just want to be clear. Your position appears to be that the ACA is
irrelevant to the issues presented.
A It is certainly irrelevant to the Minimum Wage Amendment and whether a

particular insurance would entitle an employer to pay a lower minimum wage

Q: Okay. So it’s irrelevant to the issues in the case, as far as you’re concerned?
A Absolutely.

See Exhibit 27, Transcr. Depo. Timothy Mulliner, Defense Expert, at 73:23-75:3; see also Exhibit 28,
Mulliner Expert Report, at MDC001375, MDCO01381

Perhaps this sort of contradiction was to be expected, as both experts were asked by Defendants
to opine on the same questions:

3

I Whether or not Defendants™ plans arc “qualifying health immsurance”™ as
contemplated by the Minimum Wage Amendment; and

2. Whether the benefits the Defendants are providing are health msurance as
health insurance is defined and used within the industry.

See Exhibit 29, Email correspondence between Defense Counsel and both Mr. Mulliner and Mr.
Arrigo, March 9, 2016, produced by Defendants as Mulliner0005204.

This second point is, in fact. the common thread running through both defense cxperts’
approaches: Both experts maintain, at bottom, that because the Mimnimum Wage Amendment uses the
term “‘health insurance,” Nevada employers like Defendants need only provide anything that the
industry might plausibly identify as health insurance—with no regard. in the end, for what state or

federal law may have to say about coverage requirements or quality of content and substance. Both

Q: Are they preempted? Are they invahd?

A Yes.

Q: So 689A and 6898 in farge part, given the things we're talking about, are now
invalid?

A Yes.

Q: And that’s onc of the reasons they don't apply?

A Yes,

See Exhibit 26, Transcr. Depo. Michael Arrigo, Defense Expert, at 20:16- 21, 24:5- 19; 39:19- 40: 1.
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experts reduce their analyses to very simple definitions of what they believe “health msurance™ is, in
i 3
the most general sense:

For Mr. Arrigo: Health insurance includes “marketing to make health insurance available

publishing a medical coverage determination policy (“benefits”) for medical care, enrollment of those
who wish to have these benefits, collecting premiums from insured members, and redistributing funds
~ollected to those members with medical claims ...7 See Exhibit 25, Amrigo Expert Report,
MDCO01261.

For Mr. Mulliner: Health insurance is “an employer’s plan to offer its employees health

benefits, usually as part of a larger benefits package made available by the employer to the employee,
and someone to administer the plan through the payment of claims submitted by [employees] under the
plan. See Exhibit 28, Mulliner Expert Report, MDCOO1378.

That represents the heart of these expert’s opinions. As long as Defendants™ Plans met these

definitions—which both experts confirmed at deposition they believe impose absolutely no coverage or

quality requirements whatsoever—then the experts consider that Defendants have met the mandates of

the Minimum Wage Amendment and may pay all the way down to $8.25 per hour. This is what leads

Mr Mulliner to the conclusion that Defendants could have offered merelv a dental or a vision r) 1, E‘w

o

themselves with no additional medical benefits at all, and paid emplovees $7.25. Dental and vision
plans are part of an employer’s efforts to make benefits available to employees, and they normally
feature an administrator handling enrolled employees” dental claims. Ergo. they are health insurance as

P

Mulliner defines it, and even standing alone could have qualified defendants for the lower tier rate. See
Exhibit 27, Transcr. Depo. Mulliner, at 41:4 -43:5. This 1s the logical result of Mulliner and Arrigo’s
limited, and in the end unhelpful, inquiries. They do not wrestie with whether Defendants™ 2010-2015
Plans meet the requirements of Nevada law: they argue instead that the Plans have no need to meet
those requirements. The “industry” considers these benefits to be “health insurance,” according to these
experts, and therefore so does the Minimum Wage Amendment, they maintain.

This is not cven a position the “industry™ takes on these matters, or these Plans. For example, in

responding to a subpoena in this action secking information on Defendants™ health insurance 2014

Plan, Transamerica Life Insurance Company (“Transamerica’) stated numerous times 1 HO&Q@) tions
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that “Transamerica does not offer “health insurance plans, policies, or products;” rather, Transamerica

underwrites supplemental health insurance products, including specifically group limited benefit

hospital indemmity insurance.” (emphasis added) See Exhibit 30, a true and accurate copy of
Transamerica Life Insurance Company’s Response to Subpoena Duces Tecum, at 1-4. Asked about this
at his deposition, Mr. Arrigo could not respond:

Q: It says, “Transamerica does not offer health insurance plans or products.”
A: I have no other opinton on that letter and don’t know what the attorneys were
thinking who wrote it.

Q: You pointed to the Transamerica 2014 Plan as a health msurance plan, policy,
or product. And theyre ’\,ciﬁﬂg'waﬂd this is not just a lawyer—this is his or her
client, this is Transamerica Life saying this in a legal paper, that’s not health
insurance. it’s not a hypothetical.

A: Are you saying an attorney didn’t write that?

Q) it's oot mzhzm to do with it.

Al [ don't know. | have no other opinion on that. It certainly wasn’t onc of the
documents that was given to me to consider in writing my report.

Q: That’s true.

A I have no other opinion.

Q: I'm just pointing out that the actual msurer says it’s not health insurance and

you say it 1s. We'll feave it at that. Okay?
Al Okay.

7.8
li

e Exhibit 26, Transer. Depo. Michael Arrigo. Defense Expert, at 165:24-166:3, 166:13-167:5,

[he Court can readily see the determination it needs to make to resolve this motion. With which
approach does it conceur, “health insurance™ has the meanimg assigned fo 1t by law i Nevada, or
does it merely appear in the Minimum Wage Amendment as an industry term, and anything that
resembles a premiums-and-claims procedure meets its requirements? Everything else is more or less
white noise, and none of any of the expert opinions in this case have much import untl the Court
resolves that question for itself and the parties.
There arc, of course, other aspects to the defense experts’ opinions. Arrigo, for example,
engages in a long exercise attempting (o prove that Defendants pay Plaintifts and the Class so little that

it is likely that each one of them qualifies for Medicaid-—which in his opinion should mean that
Defendants no longer have any obligation to provide health insurance at all, but should still get to pay

these workers $7.25 per hour. See Exhibif 25 at MDCO01261,

Mulliner. for his part, tries very hard to characterize Defendants’ fiﬁi’\)ﬁéaégﬁfémx as
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“individual” rather than “group” insurance plans, despite the definition of “group health insurance™ in

; i : e 14
Nevada law,  the identification of Defendants as “Group Policy Holders” on the policies themselves,
and the assignment of a “Group Policy Number” to the plans by the insur 7 Mulliner does this,

presumably, because he thinks individual insurance is subject to different criteria than group insurance
under Nevada law, even as he argues that defendants” plans ought not be judged under Nevada law at
all. It really does not matter, however; Defendants’ Plans fail just as clearly when analyzed under

N.R.S. Chapter 689A (“Individual Health Insurance”) as they do under Chapter 689B (“Group and
Blanket Health Insurance”). Each of the coverage requirements for group plans discussed above under
N.R.S. 6898 exist for individual plans under 689A as even a cursory comparison will confirm. The
fact is that Defendants plans are group plans: they were arranged for a group (Defendants” minimum

wage employees), offered to that group, given group plan treatment by both the insurer and

Defendants, and at no time did any of Defendants’ employees have the option of negotiating
individually, either the substantive terms of these Plans or with which carrier Defendants contracted to
make them available. All of those, coupled with the clear definition of group health insurance found in

N.R.S. 6898B.020, means Defendants” are group plans and subject to the coverage requirements of

e

N.R.S. Chapter 689B.

I sumimary. befendants CXPCTEsS do ver v little to assist the Court in understanding the facts and

&

t
evidence in this case. except to the extent they make crystal clear Defendants” position on the basic

dispute in this motion, implausible though it s,

N.R.S. 689B.020  “Group health insurance” defined: chigible groups and benefits.
I, “Group health msurance™ is hereby declared to ixc that form of hcalth insurance
covering groups of two or more persons, formed for a purpose other than obtaining

%

insurance.
M Gep Exhibit 10 at MDCO00692. MDCO0G0702: see also Exhibit 30 at Diaz_Transamerica000001.
Id.
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VI

CONCLUSION

Based upon the foregoing, Plaintiffs ask this court to grant the present Motion and render a

partial summary judgment order to the effect that Defendants” health benefits plans between 2010 and

2015 do not meet the requirements of Nevada law regulating employer-provided health insurance, and

did not qualify them to pay Plaintiffs Diaz, Wilbanks, Olszynski, and Fitzlaff at a rate below $8.25 per

hour at any time. The present motion, there, should be granted.

DATED this 18th day of April, 2016,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN.LLP

By: /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
JORDAN BUTLER, ESQ.

Nevada State Bar No. 10531

3556 . Russell Road, Second Floor
[Las Vegas, Nevada 89120

Attorneys for Plaintifts
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CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of April, 2016, a true and correct copy of PLAINTIFFS’
RENEWED MOTION FOR PARTIAL SUMMARY JUDGMENT ON LIABILITY
REGARDING DEFENDANTS’ HEALTH BENEFITS PLANS was served by electronically filing

with the Clerk of the Court using the Wiznet Electronic Service system and serving all parties with an

email-address on record, pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez
Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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DECL

DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No, 10217

JORDAN BUTLER, ESQ.

Nevada Bar No. 10531

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3556 E. Russell Road, Znd Floor

Las Vegas, Nevada 8§89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: ds;pringmeycr@wr&;lawycz 5.com
Email: bschrager@wrslawyers.com
Email }butiu@wxsl&wwm com
Attorneys for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA

PAULETTE DIAZ, an individual; and Case Ko: A-14-741633-C

LAWANDA GAITL WILBANKS, an

individual; SHANNON OL %/Y’\‘»KL an Dept. No.: XV

individual; ( H ARITY FITZLAFFE,

mdn dual, on behalf of themselves zmd all

similarly-si éu;m.d individuals, DECLARATION OF BRADLEY
SCHRAGER, ESQ. IN SUPPORT OF

Plaintiffs, PLAINTIFFES RENEWED MOTION FOR
PARTIAL SUMMARY JUDGCMENT ON
Vs, PIABILITY REGARDING

DEFENDANTS HEALTH BENEFITS

MDCOC RESTALURANTS, LLC, a Nevada PLANS

himited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA. LLC, a Nevada
limited liability company, and DOES |
through 100, Inclusive,

Defendants.

DECLARATION OF BRADLEY SCHRAGER. ESQ.

I, Bradley Schrager, Esq.. under penalty of perjury. declare as follows:

[ am an attorney with the law firm Wolf, Rifkin, Shapiro. Schulman & Rabkin, LLP,
duly admitted to practice law in the state of Nevada, and counsel for Plantiffs in the above-

o

captioned action. [ make this declaration of personal, firsthand knowledge and. if called and swomn

as a witness, | could and would testify competently thereto. [ have personal knowledgpmgghe facts
2609




stated herein and submit this Declaration in support of Plaintiffs” Renewed Motion for Partial
Summary Judgment on Liability Regarding Defendants” Health Benefits Plans.

2 Attached, as Exhibit 2, is a true and accurate copy of the expert report of Matthew

-

T. Milone, Senior Associate Dean for Legal Affairs at the University of Nevada School of
Medicine and longtime practitioner of Nevada and federal health insurance law, and whose
curriculum vitae is included with his report.

3. Attached, as Exhibit 3, is a true and accurate copy of Detendant MDC Restaurants
LLC’s Response to Plaintiffs” Interrogatory No. 9.

4, Attached, as Exhibit 4, is a truc and accurate copy of Defendant Laguna’s
Restaurants, LLCs Response to Plamuffs’ Interrogatory No. 39.

5. Attached, as Exhibit 5, is a true and accurate copy of Defendant Inka, LLC's
Response to Plantiffs” Interrogatory No. 9.

0. Attached, as Exhibit 6, is a true and accurate copy of the pertinent portions of
Blanca Vallejo’s deposition transcript.
7. Attached, as Exhibit 7, 1s a truc and accurate copy of Defendant Inka, LLC's
Response to Plaintiffs” Interrogatory No. 19,

5. Attached, as Exhibit 8, is a true and accurate copy of Defendants™ 2010-2012
CIGNA Starbridge Plan. which Defendants produced as MDCO00087-0G0096.

9. Attached, as Exhibit 9, 15 a true and accurate copy of Defendants” 2013 CIGNA

Starbridee Plan, which Defendants produced as MDCO00097-000120.

10. Attached, as Exhibit 10, is a true and accurate copy of Defendants™ 2014
Transamerica TransChoice Advance Plan, which Defendants produced as MDC000129-00013

and MDCO00686-000757.

1

[ Attached. as Exhibit 11, is a truc and accurate copy of Defendants” 2015 Minimum

S

Value Plan, administered by Key Benefits Administrators, which Defendants produced as

MDCO00770-000777.

12 Attached, as Exhibit 12, is a wue and accurate copy of the pertinent portions of

i

Yvette Galimore's deposition transcript. 0097
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13 Attached, as Exhibit 13, is a true and accurate copy of an email from Colleen
Fulton, Defs.” Training Mgr., to Terry DiGiamarino, Payroll Mgr., dated September 25, 2014,
which Defendants produced as MDCO00664.

P4, Attached, as Exhibit 14, is a true and accurate copy of Defendants’ Initial
Disclosures.

I5. Attached, as Exhibit 15, is a true and accurate copy of an email from Colleen
Fulton, Defs.” Training Mgr., to Joe Soraci, dated September 6, 2014, which Defendants produced
as MDCO00653.

16, Attached, as Exhibit 16, is a true and accurate copy of a letter from MDC
Restaurants, LLC to all employees, entitled “Urgent Benefit Information”, dated December 13,
2013, which Defendants produced as MDC0O00318-000319.

17. Attached. as Exhibit 17, is a true and accurate copy of correspondence from Darren
Weidlein, CIGNA Voluntary, New Business Manager, to Blanca Vallejo, Director of HR, Mancha
Development Company, dated June 25, 2010, which Defendants produced as MDCO00382.

Is. Attached, as Exhibit 18, is a wue and accurate copy of Nevada Division of

Insurance, Bulletin No. 13-011 (Dec. 31, 2613

—r

19. Attached, as Exhibit 19, is a true and accurate copy of Nevada Division of
Insurance, Bulletin No. 15-001 (Apr. 2, 2015},

20. Attached, as Exhibit 20, is a true and accurate copy of the summary of Defendants’
CIGNA Starbridge Plan, which Defendants produced as MDCO0O0785-000792.
21 Attached, as Exhibit 21, is a true and accurate copy of an email from Colleen
Fulton, Defs.” Training Mgr., to All Restaurants, dated January 1. 2015, which Defendants
produced as MDC0O0G40G7

22 Attached, as Exhibit 22, is a true and accurate copy of an email from Jackie Kohorst

i HR. dated December 9, 2014, which Defendants produced

o Conallee Moss, Mancha Directon
as MDOD00434-000436.

23, Attached. as Exhibit 23, is a true and accurate copy of LR.S. Publication No. 502

for Tax Year 2014, 0098
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24, Attached, as Exhibit 24, is a true and accurate copy of emails between Michael
Arrigo and Timothy Mulliner, which Defendants produced as MULLINEROO5051-5052.

25. Attached, as Exhibit 25, is a true and accurate copy of Michael Arrigio’s Expert
Report, which Defendants produced in their Ninth Supplemental Disclosures as MDCO01251-
001373,

26. Attached, as Exhibit 26, is a true and accurate copy of the pertinent portions of
Michael Arrigio’s deposition transcript

27. Attached. as Exhibit 27, is a true and accurate copy of the pertinent portions of
Timothy Mulliner’s deposition transcript.

28. Attached, as Exhibit 28, is a true and accurate copy of the pertinent portions of
Timothy Mulliner’s Expert Report, which Defendants produced in their Tenth Supplemental
Disclosures as MDC001374-00138]1

29, Attached, as Exhibit 29, is a true and accurate copy of an email between Defense
Counsel and both Mr. Mulliner and Mr. Arrigo, dated March 9, 2016, which Defendants produced
as MULLINERGO0O5204.

30. Attached, as Exhibit 30, is a true and accurate copy of Transamerica Life Insurance
Company’s Response to Subpoena Duces Tecum.

Under penalties of perjury under the laws of the United States of America and the State of
Nevada, | declare that the foregoing is true and correct to my own knowledge, except as to those

matters stated on information and helief, and that as to such matters [ believe to be true.

/s/ Bradley Schrager
BRADLEY SCHRAGER, ESQ.
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EIGHTH JUDICIAL DISTRICT COURT

IN AND FOR CLARK COUNTY,STATE OF NEVADA

PAULETTE DIAZ; LAWANDA GAIL WILBANKS; Case No.: AT01633
SHANMON OLSZYNSK!; and CHARITY Dept. No.: XVi
FITZLAFF, all on behalf of themselves and all

simitarly-situated individuals,
EXPERT REPORT OF MIATTHEW T. MILONE

Plaintiffs,

VS,

MDC RESTAURANTS, LLC; LAGUNA
RESTAURANTS, LLC; INKA, LLC: and DOES 1
through 100, Inclusive,

Defendants.

I Overview and Qualifications

[ have been retained by Plaintiff to provide this expert report in the case of Diaz, et al v.
MDC Restaurants LLC, having Eighth Judicial District Court Case No. A701633 (the “Case”}.
Plaintiff has requested that | provide expert opinions regarding: (1) the standards that exist to
determine what is “health insurance” as that term is used in Article 15, Section 16 of the
Nevada Constitution; and (2} analysis of “plan documents” produced in this Case in light of
these standards.

[ am the current Senior Associate Dean for Legal Affairs of the University of Nevada Scho
of Medicine and have been practicing law in Nevada since December 2000, primarily in the
areas of health and insurance law. | am the immediate past chairperson of the insurance of
Health Law Section of State Bar of Nevada, of which | was a founding member. | am also a
member of the American Bar Association’s Health Law Section, and the American Asscciation of
Health Lawyers. | have spoken and written articles regarding insurance and health law with a

focus on the requirements of employers to provide health insurance to employees under the
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Patient Protection and Affordable Care Act ("ACA”). A full copy of my curriculum vitae
identifying my qualifications and experience is attached to this report as exhibit 1.

My opinions in the Case are included in this Report.

i Nevada’s Constitutional Amendment Regarding Minimum Wage

Article XV, Section 16 of the Nevada Constitution provides that an employer earns the
privilege of paying employees a minimum wage of $1.00 less than the standard minimum wage
if the “employer provides health benefits.” Article XV, Section 16 also states that offering health
benefits “shall consist of making health insurance available to the employee and the
employee’s dependents|.]” (Emphasis Added). This report addresses the requirement in Article
XV, Section 16 of the Nevada Constitution that “health insurance” be provided to the employee
in order for the employer to obtain the benefit of paying a reduced minimum wage and
examines the standards that exist to determine whether the various plans in the Case are

properly considered “health insurance.”

1, Documents Reviewed

In drafting this report, | reviewed documents with Bates labels MDC 000157 (“2010-13 Rate

Sheet”), MDC 000087-000096 (“2010-12 Plan”), MDC 000097-000120 {2013 Plan”}, MDC

000777 {72015 Plan”). | reviewed the statutes, regulations and cases identified in this report. |

also reviewed: (a} the CMS Actuarial Value Calculator for 2014 & 2015 available at

(b}  the NAIC

Consumer Alert dated January 2010 available at

Uniform Life, Accident, & Health, Annuity and Credit Product Coding Matrix, Effective January 1,

oot | also visited and

2015, available at

reviewed the web pages referenced in this report. Such review of web pages, however, was

22 0f19 0102
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limited to the information expressly referenced in this report and not a complete review of the

page or pages linked to it

V. Standards for Determining what is “Health Insurance”

Health insurance, like all insurance in the United States, is a regulated industry.
Traditionally, regulation of insurance fell to the states. See 15 U.S.C. §§ 1011-1015 (also known
as the McCarran Ferguson Act, which exempts state insurance laws from federal regulation).
More recently, health insurance has also been subject to federal regulation, in particular
reforms to the health insurance marketplace. The primary federal laws that have altered the
health insurance marketplace are the Health Insurance Portability and Accountability Act of
1996 (“HIPAA") and associated regulations {which reduced the reach pre-existing condition

o«

limitations in health insurance policies for persons that did not have a “significant break”
between two separate policies of health insurance) and the Patient Protection and Affordable
Care Act of 2010 (“ACA”) and its associated regulations (which enacted several reforms to the
health insurance marketplace to expand available coverage which are discussed in additional
detzil below).

Because health insurance is a highly regulated industry, determining what is “industry

standard” must encompass an assessment of the applicable statutes and regulations.

Therefore, analysis of whether a parttcu%ar plan is “health insurance” reguires examination of:
e State insurance laws and regulations;
s Other applicable state laws and regulations;
¢ Applicable federal laws and regulations;
*  The language of the plan itself; and
« Other standards, such as guidance from the National Association of
Insurance Commissioners.

A. State Insurance Laws and Regulations for Determining What is Health Insurance

[

The Nevada Insurance Code is set forth in Title 57 of the Nevada Revised Statutes. This
includes chapters from NRS 679A through NRS 697. Several of these chapters potentially apply

to health insurance issued in Nevada including: NRS 679A {General Provisions); NRS 680A

Page 3 0f 19 0103
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{Authorization of Insurers): NRS 686A {Trade Practices); NRS 6878 (Contracts of Insurance); NRS

695C (Health Maintenance Organizations); and NRS 695G (Managed Care). When trying to

determine what is “health insurance” the most important chapters are NRS 689A, governing

ndividual health insurance, NRS 689B, governing group health insurance, and NRS 689C,

governing health insurance for small employers (employers having between 2 and 50
s 1

employees).

Most relevant to this case is NRS 6898 which identifies the standards for group health
insurance issued in Nevada. NRS 6898 identifies what is required for an insurance plan that
proposes to cover two or more persons in Nevada. Thus, in order to be considered group
health insurance under Nevada law, the policy or plan issued must comply with the provisions
of NRS 689B.° Chapter 6898 sets forth various types of requirements of group health insurance
policies which include:

e Required coverage provisions — these provisions mandate that certain coverages
be included in a policy group health insurance. For example, each Group Health
fnsurance Policy must include coverage for the cost of receiving the vaccine for
the human papillomavirus. NRS 689B.0313.

¢ Provisions governing reimbursement and payment for certain types of services
and providers, such as services of a psychologist or podiatrist,

*  Standards for payment of claims.

«  Portability of policies (as required by HIPAA].
*  Resolution of disputes with the insurer.

Group health insurance has developed in the United States as one of the principal ways

that Americans obtain coverage for health related costs. Because group health insurance is so

common there are substantial state based laws and regulations to ensure that persons are

he insurance Savings Clause of ERISA saves all state

= n({x*rr*r the Nevada Insurance

W

rements of Nevadsa law

fon by ERISA. Thus, the requi

Mevada v

survive preemption.  Maoreover, because laws regulating insurance are save

establish what constitutes “health insurance” under Nevada law.

Sinilarly, NRS 6894 identifies what s reqguired of an Indm
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receiving at least the minimum coverage as determined by the Nevada Legislature. These
minimum requirements are included in NRS 689B.
It is important to note that the Nevada Insurance Code permits sale of products that

’

would not be individual or group “health insurance.” These include “Medical Discount Plans”
(NRS Chapter 695H) and “Prepaid Limited Benefit Plans” (695F). While such plans may legally
be sold, they are not individual or group health insurance because they do not comply with the

provisions of NRS 689A and/or NRS 689B.

fn this case, review of the required coverage provisions are critical to determine

e

vhether the plans offered through Defendant are “health insurance.”

B. Other Applicable State Laws and Regulations
NRS Chapter 608 governs wages and compensation paid by employers to employees in
Nevada. That chapter includes NRS 608.1555 through NRS 608.1585 which provider certain
standards and rules regarding health insurance purchased by an employer for the benefits of its
employees. Of relevance to the Case is NRS 608.1555 requires that “benefits for health care”
provided by an employer to its employees must be consistent with the benefits required by NRS

Chapters 689A and 6858, This statute states:

MRS 608.1555 Benefits for health care: Provision in same manner as policy of

insurance. Any employer who provides benefits for health care to his or her
employees shall provide the same benefits and pay providers of health care in
the same manner as a policy of insurance pursuant to chapters 689A and 6898 of
NRS.

with the provisions of the insurance Code (NRS 689A & NRS 689B) that set for the requirements
for individual and group health insurance, respectively. In addition requiring the same benefits
as required by NRS Chapters 689A and 6898, NRS Chapter 608 mandates that, “if an employer
provides health benefits,”

608.156 through NRS 608.1576.

in addition to the statutory provisions of NRS Chapter 608, NAC 608.102, an interpretive
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regulation issued by the Labor Commissioner, the employer must offer a “health insurance
plan” in order to earn the privilege identified in Article XV, section 16 of the Nevada
Constitution. The “health insurance plan” offered by the employer must cover “those
categories of health care expenses that are generally deductible by an employee on his
individual federal income tax return pursuant to 26 U.S.C. § 213 and any federal regulations
relating thereto, if such expenses had been borne directly by the employee” or be offered
pursuant to a Taft-Hartley Trust. See NAC 608.102. While an administrative regulation does not
carry the same legal force as statute or the Nevada Constitution, it does indicate that the Labor
Commissioner interpreted Article XV, Section 16 of the Nevada Constitution to require that the

1

employer provide a “health insurance plan” in order to qualify the privilege allowed by the
Constitution.
C. Applicable Federal Laws and Regulations
1. ACA Prohibits Health Insurance which limit Essential Health Benefits
Section 1001 of the ACA (Section 2711 of the Public Health Service Act) forbids a "group
health plan and a health insurance issuer” from offering “group or individual health insurance

coverage” that has either lifetime limits on coverage or, for plan years beginning after January

1, 2014, annual limits on coverage. See afso 29 CFR 2590.715-2711(a).” The prohibition on

" This regulation provides:

{a] Prohibition—

fotime fimitn ¢

P8 B e F D ey S
CAL AN Hesits e

(Y Genergl rufe, Dvcent 38 provided 0 o
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annual limits applies to all essential health benefits as defined by the ACA. 29 CFR 2590.715-
2711(b) & (c}). The ACA also enacted several other insurance market reforms that would apply
to health insurance covering essential health benefits, these include: no pre-existing condition
exclusions, limits on annual cost sharing, limits on annual deductibles, limits on rescission of
coverage, and not waiting periods longer than ninety days. Any group health plan issued that
does not comply with the market reforms included in the ACA (e.g. issued with lifetime limits
after 9/23/10 or annual limits after 1/1/14) is subject to an excise tax of $100 per employee per
day. See 26 U.5.C §4980D
Health insurance made available by an employer to their employees, therefore, must
either comply with the market reforms of ACA or subject the employer to the excise tax.
Alternatively, an employer may make certain plans available which are considered excepted
benefits. These excepted benefits, however, would be supplements to and outside the
definition of health insurance. In other words an employer can either: (a) offer health
insurance that complies with ACA; (b} pay the excise tax on non-compliant health insurance; or
(c) offer excepted benefits, which are not health insurance for essential benefits, usually as a
upplement to a health insurance plan
2. Health Insurance Plans under ACA
The ACA has tiered plans based on the concept of actuarial value. Actuarial value is a
calculation through which it is determined the percentage of health care costs that are covered
by a health plan. Bronze plans have an actuarial value of 60%-69% (the plan pays 60%-69% of
health care costs), silver plans have an actuarial value of 70%-79%, gold plans have an actuarial

value of 80%-89%, and platinum plans have an actuarial value of 80% or higher. See

in order to avoid the pensalties under the ACA Individual Mandate, each person must
either have an exception, be covered by Medicare or Medicaid, employer provided coverage

that can be offered in the group health insurance market (in Nevada this means compliance
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with NRS Chapter 689B) or at least a bronze level plan purchased on the exchange.” See

Therefore, if, after January 1, 2014, a plan offered by to Defendant fo its employees
does not either comply with NRS Chapter 68398 or provide at least “bronze” level coverage, the

employee may still be subject to penalties under the Individual Mandate, even if they

purchase the plan from the employer. See

Plans that would not

protect an employee from penalties under the individua! mandate should not be considered
“health insurance coverage” provided by the employer.
"
B. Plan Language
Health Plans often contain language in the plan itself or in materials explaining the plan
& =3

hat set forth the nature of the plan. Such language may describe the plan as “comprehensive

e

health insurance” or “major medical insurance.” Other similar terms could be “health
maintenance organization” or a “preferred provider organization” plan. These would be

examples of terms within the industry that would generally indicate a "health insurance” plan.

i LAY

After the passage of ACA a “gold” “silver” or “bronze” level plan would also indicate that the

plan is “health insurance.” By contract a plan that states that itis a “supplement,” has “limited

e

benefits,” provides “hospital indemnity,” or even states that it is “not comprehensive health

insurance” would generally indicate that the plan is not health insurance. Plans with such
descriptors are usually meant as supplements to health insurance and/or do not have any real
value for the beneficiary.

E. Other Industry Standards

1. Transfer of Risk

One of the key concepts of insurance is the transfer of risk. For insurance to truly exist the

ain instances. C@%“;c.’tv@i{;hir mtars are of

who have received
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isk of one party (the insured or beneficiary) must be transferred to another party (the insurer
or plan). Absent the transfer of risk, a product cannot be considered “insurance.” Therefore, in
reviewing each plan, whether risk is actually transferred should be one of the factors reviewed
in determining if a plan should be considered “health insurance.”
2. NAIC Guidance on Limited Benefit Plans
in addition to this general standard, the National Association of Insurance Commissioners
(“NAIC”) is an organization that represents the insurance commissioners of the US states and
territories. It often publishes model regulations and standards.  Additionally, the NAIC will
oublish consumer alerts regarding issues that it sees in the marketplace. Relevant to this Case
a “Consumer Alert” issued in January 2010 regarding “Limited Benefit Plans, High Deductible
Plans and Health Savings Plans.” That alert identifies that limited benefit plans are “intended to
supplement comprehensive health insurance plans, not be an alternate to them.” The alert
also warns that consumers with limited benefit plans “may reach your cap quickly, leaving you

responsible for the balance of the bill.”

Y. Analysis of Plan Documents and Opinions
A, The 2010-12 Plan and the 2013 Plan
he 2010-12 Plan and the 2012 Plan are limited benefit plans also called limited medical
plans. This means that the total amount of benefits paid by the plan are limited and there are
limits on the specific services that an employee enrolled in the plan. Such plans do not offer
the same protection as traditional health insurance as they do not protected the enrolled
employee against the costs of managing serious or chronic iliness and often do not provide
coverage for more than 1-2 days in the hospital.
The 2010-12 Plan contains an annual maximum of $1,250/year for outpatient care paid by
the Plan. See MDC 000090. This benefit is also subject to a $100.00 deductible (an amount the
employee must spend on health care services before the Plan makes any payment) and

80%/20% coinsurance (after the deductible is met the Plan pays 80% of the costs and the
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employee pays 20% of the costs). /d. The 2010-12 Plan contains an annual maximum of
$3,000/year for inpatient care paid by the Plan. [d. Surgery is not subject to an annual limit,
but the 2010-12 Plan will pay a maximum of $1,500 toward each surgery. /d. The 2010-12 Pian
only contains benefits for inpatient surgery. fd. There is no annual limit for maternity benefits
but the 2010-12 Plan will only pay $1,500 toward costs incurred in each pregnancy. /d.

The $3,000 limit for inpatient care includes the both the charges from the hospital itself
(facility charges) as well as charges from any physician that treats the employee while he/she is
in the hospital (professional charges) and any charges for tests, such as x-rays, while in the
hospital (technical charges). See MDC 000092, When a person is inpatient in a hospital they
will typically generate bills for three types of charges. The first is the hospital or facility charge
which is billed by the hospital for the room, equipment, nurse care and other services and
supplies provided by the hospital. The second is by any physicians that treat the patient while
they are in the hospital, which is called a professional or physician charge. This is billed by the
physician or physician group. The third is a technical charge for certain tests such as x-rays or
CT Scans. These are hilled either by the hospital or the owner/operator of the test. Under a
traditional medical insurance plan, there is separate coverage for the hospital charges and the
professional charges. By comparison the 2010-12 Plan, there is a single $3,000 limit for all of

the services the employee may receive in the hospital in an entire year.

]

Once the annual maximums are met for a particular service the 2010-12 Plan makes no
further payment and the employee is responsible for 100% of the cost of that service for the
rast of the year.

The 2010-12 Plan provides no coverage for chiropractic care, treatment of mental or
nervous disorders, treatment of substance abuse, home health services {except when in lieu of
hospital confinement), and skilled nursing facility charges. MDC 000091-000093

The 2013 Plan contains similar “benefits” and limitations to the 2010-12 Plan as identified in

paragraphs 10-13 above. The one major difference for the 2013 Plan is the reduction of the

Page 10 of 19 0110




(the 2013 Plan). See MDC 000102. The 2013 Plan provides in the plan documents that the
inpatient benefit provided under the 2013 Plan would pay for approximately 1.07 days in the
hospital each year. MDC 000097, The 2013 Plan also contains disclosures that there is no out
of pocket limit or maximum for the employee. MDC 000121, Further, in the state specific
disclosures for Connecticut, the 2013 Plan provides that it “DOES NOT PROVIDE
COMPREHENSIVE MEDICAL COVERAGE” and “IS NOT DESIGNED TO COVER THE COST OF
SERIOUS OR CHRONIC ILLNESS.” MDC 000117
It is my opinion based on what is set forth above and my experience with health insurance,
that the 2010-12 Plan and the 2013 Plan do not provide the benefits mandated by NRS Chapter
608. For example, NRS 608.156 requires an employer to provide treatment for abuse of alcohol
and drugs with an outpatient maximum of $1,500/year and an inpatient benefit of $9,000/year.
The 2010-12 Plan and the 2013 Plan exclude treatment for abuse of drugs and alcohol. Even if
such services were covered the annual outpatient maximum benefit is 51,250 (less than $1,500)
and the maximum inpatient benefit is $3,000 under the 2010-12 Plan and $2,000 under the
2013 Plan {less than $9,000).
it is my opinion based on what is set forth above and my experience with health insurance,
that the 2010-12 Plan and the 2013 Plan do not provide the “same benefits” as required by NRS
Chapter 689B {“"Group and Blanket Health Insurance”}. The 2010-12 Plan amf the 2013 Plan do
not contain the required provisions identified in NRS 6898.030 through NRS 689B.0379.  For
example, and without limitation, the 2010-12 Plan and the 2013 do not contain:
¢« A provision for benefits from expenses arising from home health care. NRS
689B.030(4). The 2010-12 Plan and the 2013 only provide home health services
in lieu of hospital continement,
« A provision for benefits for the expenses of hospice care. NRS 689B.030(5).
2010-12 Plan and the 2013 do not include hospice within the definition of

§

hospital and do not otherwise provide for hospice
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6898 including, but not limited to, providing a $36,000 annual maximum for Autism Spectrum
Disorders {NRS 689B.0335) and $2,500/year in coverage for food products related to metabolic
diseases (NRS 689B.0353). These mandated coverage amounts exceed what is available under
the limited benefits provided by the 2010-12 Plan and the 2013 Plan.

it is my opinion based on what is set forth above and my experience with health
insurance, that the 2010-12 Plan and the 2013 Plan do not cover all of the “categories of health
care expenses that are generally deductible by an employee on his individual federal income
tax return pursuant to 26 U.S.C. § 213 and any federal regulations relating thereto.” See NAC
608.102. For example, and without limitation, the 2010-12 Plan and the 2013 Plan do not cover
chiropractic care, treatment of mental or nervous disorders, treatment of substance abuse,
home health services (except when in lieu of hospital confinement), and skilled nursing facility
charges. These services are generally deductible by an employee on his individual federal
income tax return pursuant to 26 U.S.C. § 213 and any federal regulations relating thereto.

It is my opinion based on what is set forth above and my experience with health insurance,
that the 2010-12 Plan and the 2013 Plan, by their own terms admit that they are not “health
insurance.” In particular, the 2013 Plan includes the disclaimers that it “DOES NOT PROVIDE
COMPREHENSIVE MEDICAL COVERAGE” and “IS NOT DESIGNED TO COVER THE COST OF
SERIOUS OR CHRONIC ILLNESS.” MDC 000117

[t is my opinion based on what is set forth above and my experience with health
insurance, that the 2010-12 Plan and the 2013 Plan are the type of limited benefit Plans th
the NAIC warned in its January 2010 Consumer Alert are “intended to supplement
comprehensive health insurance plans, not be an alternate to them.”

B. The 2014 Plan

The 2014 Plan is a “Hospital Indemnity” plan. See MIDC 000129, A hospital indemnity
plan pays the employee a predetermined amount of money in the event that the employee
accesses certain health care services. it is different than a traditional health insurance plan in

that i

ey

does not pay a
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pay medical providers for services provided to the employee. Some persons may use a hospital
indemnity plan as a supplement to a health insurance plan to cover the costs of deductibles, co-
insurance, and copayments.

A hospital indemnity plan is not a substitute for health insurance. Indeed, the 2014
Benefit Summary states that the 2014 Plan is “NOT MAJOR MEDICAL INSURANCE AND IS NOT A
SUBSITUTE FOR MAJOR MEDICAL INSURANCE.” See MDC 000129. The 2014 Proposal contains
the same notification that the 2014 is not major medical insurance and is not a substitute for
major medical insurance. See MDC 000752. Likewise, the 2014 Plan states in the plan
documents that it “IS NOT MAJOR MEDICAL INSURANCE AND IS NOT A SUBSITUTE FOR MAJOR
MEDICAL INSURANCE.” MDC 000692. The same notice is contained again at MDC 000700,
Roth MDC 000692 and 000700 also state that the 2014 Plan does not qualify as minimum
essential coverage under the Patient Protection and Affordable Care Act (“ACA”}.

The 2014 Plan provides fixed indemnity payments of $100/day for up to 31 days a year.
See MIDC 000702-000703. This $100/day payment would not be sufficient to cover the average
daily cost of a hospital stay in Nevada. Nursing homes, extended care facilities, skilled nursing
facilities, institutions for the treatment of mental disorders, rest homes, rehabilitation centers,
or centers for the treatment of alcohol or drugs are not included in the definition of “hospital”
under the 2014 Plan. See MDC 000709. Thus, the hospital indemnity benefit under the 2014
Plan would not apply to such services.’

The 2014 Plan also offers limited fixed indemnity payments for certain outpatient
services including a maximum payment of $200/year for advanced diagnostic tests {such as an
MRI or CT Scan), $50/year for other diagnostic tests {such as an x-ray or ultrasound), $20/year
for laboratory tests, and $300/year for doctor office visits. The 2014 Plan offers limited fixed

indemnity payments for certain surgical services including a maximum payment of $500/year

‘)

The 2014 Plan does include a benefit of 5100/day for up to 31 days in a year and 60 days
in a lifetime for an inpatient stay at a facility that treats mental and nervous disorders and an

Lty st ot v oy D A B B o Pl e S B P T Covpm b e OWYTONTS
inpatient stay for the treatment for addiction to alcohot and drugs. See MDC 0600702,
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for an inpatient surgery {plus $100 for anesthesia), $250/year for outpatient surgery (plus $50
for anesthesia}, and $50/year for “minor” outpatient surgery (plus $10 for anesthesia).

The employee is responsible for payment of all health care costs in excess of the
indemnity payment. Thus any costs for a 1 day hospital stay in excess of $100 would be paid by
the employee, regardless of the additional amount. Similarly any costs for an outpatient
surgery in excess of $250 for the surgery and $50 for the anesthesia would be paid by the
employee regardless of the additional amount.

The 2014 Plan provides no benefits whatsoever for care in the emergency room of a
hospital, ambulance services, rehabilitative care and treatments, immunization shots, or
routine examinations such as mammograms or pap smears. See MDC 000710 and MDC
000714.

The 2014 Plan includes a “portability option” identified on MDC 000712, This portability
option, however, is inconsistent with benefits under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (known as “COBRA”"). COBRA allows for an employee to obtain

coverage within sixty (60) days of a gualifying event at a costs of 102% of the full premium cost

brantrnt. The 2014 Plan only

of the plan. See niip//weaw dnig
allows for a 31 day election period and the premium would include unstated “administrative
cost.” See MIDC 000712, Thus, the 2014 Plan does not include COBRA benefits which are

generally included in all health insurance for entities having 20 or more employees. See

it is my opinion based on what is set forth above and my experience with health
insurance, that the 2014 Plan does not provide the benefits mandated by NRS Chapter 608. For
example, NRS 608.156 requires an employer to provide treatment for abuse of alcohol and
drugs with an outpatient maximum of $1,500/year and an inpatient benefit of $9,000/year. The
2014 Plan contains no outpatient benefit for treatment for abuse of alcohol and drugs and a
maximum inpatient benefit of $3,100.

F+ pe evver ey EREevEeny N e
LR iy USRI LG0T

Page 14 of 19 0114




insurance, that the 2014 Plan does not provide the “same benefits” as required by NRS Chapter
6898 (“Group and Blanket Health Insurance”}. The 2014 Plan does not contain the required
provisions identified in NRS 689B.030 through NRS 689B.0379. For example, and without
fimitation, the 2015 Plan does not contain:
+ A provision for benefits from expenses arising from home health care. NRS
£89B.030{4).  The 2014 Plan does not provide any benefit for home health
services. MDC 000702-000703.
e A provision for benefits for the expenses of hospice care. NRS 689B.030(5). The
2014 Plan does not include hospice within the definition of hospital and excludes
all rest care. MDC 000709 and MDC 000714,
« A provision providing coverage for the human papillomavirus vaccine. NRS
689B.0313. The 2014 Plan does not provide benefits for vaccinations. MDC
000714,
e A provision covering costs related to self-management of diabetes. See NRS
£89B.0357. The 2014 Plan does not provide an indemnity benefit for self-
management of diabetes. MDC 000702-000703.

The 2014 Plan cannot meet the coverage requirements of Chapter 6898 inciuding, but
not limited to, providing a $36,000 annual maximum for Autism Spectrum Disorders (NRS
689B8.0335) and 52,500 /year in coverage for food products related to metabolic diseases (NRS
689B.0353). These mandated coverage amounts exceed what is available as indemnity benefits
under the 2014 Plan.

it is my opinion based on what is set forth above and my experience with health
insurance, that based on the coverage provided by the 2014 Plan, the 2014 Plan does not cover
all of the “categories of health care expenses that are generally deductible by an employee on
his individual federal income tax return pursuant to 26 U.S.C. § 213 and any federal regulations
relating thereto.” See NAC 608.102. For example, and without limitation, the 2014 Plan does
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treatments, immunization shots, or routine examinations such as mammograms or pap simears.
MDC 000710 and 000714. These services are generally deductible by an employee on his
individual federal income tax return pursuant to 26 U.S.C. § 213 and any federal regulations
relating thereto.

As a hospital indemnity plan, the 2014 Plan would be an excepted benefit and outside of
what is considered health insurance for essential benefits under the ACA. Further, if the 2014
had not been excluded from the definition of Group Health Insurance, Defendant would be
subject to an excise tax penalty of $100/employee/day because the 2014 Plan does not comply
with ACA’s health insurance market reforms prohibiting limited benefits.

It is my opinion that because it is either a non-compliant plan under ACA or an excepted
benefit plan, the 2014 Plan, even if purchased by the employee, would not prevent the

employee from being subject to penalties under the ACA individual mandate.  See

it is my opinion based on what is set forth above and my experience with health insurance,
that the 2014 Plan, by its own terms admits that it is not "health insurance.” In particular, the
2014 Plan includes the disclaimer that it is “NOT MAJOR MEDICAL INSURANCE AND [S5 NOT A
SUBSITUTE FOR MAJOR MEDICAL INSURANCE.” See MDC 000129
It is my opinion based on what is set forth above and my experience with health insurance,
that the 2014 Plan is the type of limited benefit Plans that the NAIC warned in its January 2010
Consumer Alert are “intended to supplement comprehensive health insurance plans, not be an
alternate to them.”
C. The 2015 Plan
The 2015 Plan is referred to as an “ACA Minimum Value Plan.” See MDC 000772, This
term is inaccurate, as the 2015 Plan is not similar to plans permitted under the ACA. The 2015
Plan provides NO coverage whatsoever for inpatient hospital stays, surgery, ambulatory surgery
itk
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services, chiropractic care, infusion, chemotherapy, injections, skilled nursing facility charges, or

any facility charges of any kind. See MDC 000772-000775. These are all health care services
that are typically covered by “health insurance.”

The 2015 Plan provides benefits for physician office visits (as long as no surgery is
performed) and diagnostic tests performed on an outpatient basis. The 2015 Plan also has an
emergency room benefit, however, that benefit does not apply if the employee is required to
spend more than 23 hours in the hospital or is admitted to the hospital from the ER for
treatment/evaluation. See MDC 000772-000775. Further, any ambulance to the emergency
room would not be covered. See MDC 000774, These coverage limitations are not consistent
with health insurance offered through the exchange under the ACA or health insurance
generally.

The ACA has tiered plans based on the concept of actuarial value. Actuarial value is a
calculation through which it is determined the percentage of health care costs that are covered
by a health plan. Bronze plans have an actuarial value of 60%-69% (the plan pays 60%-69% of
health care costs), silver plans have an actuarial value of 70%-79%, gold plans have an actuarial
value of 80%-89%, and platinum plans have an actuarial value of 90% or higher. See

The ACA salso allows for

“Catastrophic” plans in certain instances. Catastrophic plans are plans with an actuarial value

of less than 60% that are for persons under 30 years of age who have received a hardship

exemption. See b
The Centers for Medicare and Medicaid Services ("CMS”) provides an Actuarial Value

Calculator that can be used to calculate the actuarial vatue of certain plans. The CMS Actuarial

Value Calculator for 2015 is available at 1

The CMS Actuarial Value Calculator does not consider premium cost in

determining actuarial value.

The CMS Actuarial Value Calculator for 2015 will not even allow a calculation for the
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of $S6850 or less for hospitalizations, the 2015 Plan has no out of pocket maximum for
hospitalizations because it is not covered; (b} the CMS Actuarial Value Calculator has fields for
surgery, surgical centers, rehabilitation services and skilled nursing which cannot be completed
because the 2015 Plan does not provide coverage for any of these services; and (c) the CMS
Actuarial Value Calculator requires an out of pocket maximum for out of network services of
$6850 or less, the 2015 Plan has no out of pocket limit.

Therefore, because the 2015 Plan does not comply with NRS Chapter 6898 and does not
provide at least “bronze” level coverage it is my opinion that the 2015 Plan, even if purchased
by the employee, would not prevent the employee from being subject to penalties under the

ACA  individual mandate. See

Further, it is my opinion based on what is set forth above and my experience with health
insurance, that the 2015 Plan does not provide the benefits mandated by NRS Chapter 608. For
example, NRS 608.156 requires an employer to provide treatment for abuse of alcohol and
drugs with an outpatient maximum of $1,500/year and an inpatient benefit of $9,000/year. The
2015 Plan excludes treatment of alcohol and substance abuse.

It is my opinion based on what is set forth above and my experience with health
insurance, that the 2015 Plan does not provide the “same benefits” as required by NRS Chapter
689B (“Group and Blanket Health Insurance”}. The 2015 Plan does not contain the required
provisions identified in NRS 685B.030 through NRS 6898.037 For example, and without
imitation, the 2015 Plan does not contain

s A provision for benefits from expenses arising from home health care. NRS
689B.030(4).  The 2015 Plan does not provide for home health services. MDC
G0OG772-000775.

« A provision for benefits for the expenses of hospice care. NRS 689B.030(5). The

2015 Plan excludes all facility charges. MDC 000774,
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The 7015 Plan excludes infusion, chemotherapy and radiation (MDC 000774 as
well as specialty drugs (MDC 000772).
ft is my opinion based on what is set forth above and my experience with health
insurance, that based on the coverage provided by the 2015 Plan, the 2015 Plan does not cover
all of the “categories of health care expenses that are generally deductible by an employee on
his individual federal income tax return pursuant to 26 U.S.C. § 213 and any federal regulations
relating thereto.” See NAC 608.102.

For example, and without limitation, the 2015 Plan does not cover for inpatient hospital
stays, surgery, ambulatory surgery center charges, mental health, substance abuse treatment,
rehabilitative services, ambulance services, chiropractic care, infusion, chemotherapy,
injections, skilled nursing facility charges, or any facility charges of any kind. See MDC 000772~
000775. These services are generally deductible by an employee on his individual federal

income tax return pursuant to 26 U.S.C. § 213 and any federal regulations relating thereto.

Vi Expert Disclosures

A copy of my curriculum vitae is attached to this report as exhibit 1.

My rates in this matter are $350.00 for testimony and 5275.00 for all other work.

| have provided Declarations in this Case as well as the cases of Leoniv. Terrible Herbst, Inc.,
FIDC Case No. A-14-704428-C, Hanks v. Briad Restaurant Group, LLC, USDC Case No. 2:14-cv-
00786 and Tyus v. Wendy's of Las Vegas, Inc., USDC Case No. 2:14-cv-00729 in 2015, | have not
provided any other expert testimony or reports in the past five (5} years.

Dated this 12" day of October 2015

o At
Matthew T. Milone
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17. | Notice of Entry of Order 07/27/16 | 1249
12.  Notice of Lodgment of Exhibits to Defendants’ 05/13/16 | 0570
Opposition to Plaintiffs’ Motion for Partial Summary
Judgment on Liability Regarding Defendants’ Health
Benefits Plans
12. | Notice of Lodgment of Exhibits to Defendants’ 05/13/16 1 0627
Cont Opposition to Plaintiffs’ Motion for Partial Summary
 Judgment on Liability Regarding Defendants’ Health
Benefits Plans
12. Notice of Lodgment of Exhibits to Defendants’ 05/13/16 0837
Cont. Opposition to Plaintiffs’ Motion for Partial Summary

2w gl o

Judgment on Liability Regarding Defendants’ Health

Benefits Plans




Document | Document Date Page No.
No.
2. Notice of Lodgment of Exhibits to Defendants’ 05/13/16 1047
Cont. Opposition to Plaintiffs’ Motion for Partial Summary
Judgment on Liability Regarding Defendants’ Health
Benefits Plans
7. Order Granting Class Certification, Designating Class 10/16/15 | 0051
Representatives, and Designating Class Counsel
8. Plaintiff’s Renewed Motion for Partial Summary 04/19/16 | 0056
Judgment on Liability Regarding Defendants’ Health
Benefits Plans
8. Plaintiff’s Renewed Motion for Partial Summary 04/19/16 | 0207
Cont Judgment on Liability Regarding Defendants’ Health
' Benefits Plans
8. Plaintiff’s Renewed Motion for Partial Summary 04/19/16 0417
Cont Judgment on Liability Regarding Defendants’ Health
' Benetits Plans
13. Plaintiffs’ Reply in Support of Their Renewed Motion for | 05/20/16 1161
Partial Summary Judgment on Liability Regarding
Defendants” Health Benefits Plans
14. | Reporter’s Transcript of Motion Before The Honorable 05/31/16 1174
Judge Timothy C. Williams, District Court Judge
10. Second Amended Order Setting Civil Jury Trial, Pre- 04/27/16 | 0543
Trial/Calendar Call
9. Stipulation and Order Amending Briefing Deadlines and | 04/19/16 0541
Re-Noticing Hearing Re: Plaintiffs’ Renewed Motion For
Partial Summary Judgment on Liability Regarding
Defendants” Health Benefits Plans
5. Summons 06/20/15 | 0038
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DON SPRINGME LB
Nevada State Bar \u ‘}"
BRADLEY SCHRAGER, ESQ.

Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 80120-2234

Tele phom (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer QT‘wrsiawyaz&.mm

FEmail: bschrager @ wrslawyers.com

Email: dbravo@wrslawyvers.com

Attorneys for Plaintifts

CIGHTH JUDICIAL DISTRICT COURT

IN AND FOR CLARK COUNTY,STATE OF NEVADA

- DIAZ, an mdividual: and

PAULET 7 :
AT WILLBANKS, an Case No: A— L4~ /U

r
LAWANDA O
wd!‘mduzzL on behalf of themselves and all ) .

: Jept. Noo AV
imitarty-situated individueals, e

Plaintiffs,

VS,

MBDCORESTAURANTS, LLC
imited hability company: L
SSTAURANTS, ',Ml.z
bility company: INKA,

i
ST TR S R
mitea !l&f)ijs“\ COMmpany

Drefendants.

RESTAURANTS, LLC: and INKA, LLC MDCT “Lag

The above-referenced Plaintiffs (herem “Plaintffs™) through undersigned

behalf of themselves and all persons similarly situated, complain and allege as f«

T D Teayroniit o s
I, Fhis lawsurt 1y

themselves and all similartv-situated emplovees of MDC RESTAURANTS, LLC:

Y b [ faimt 660
a:m)bé”i by Plamtifts., o

Q
:’ < CLERK OF THE COURT
i

LASS ACTION COMPLAINT

counsel, on
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“Defendants™), owners and operators of Denny’s and CoCo’s restaurants (the “Restaurants”) in

Nevada

2. This lawsuit is a resubt of

the

similarly-situated employees who are members

the Defendants have improperly claimed
minimum wage rate under Nev. Const. a
3. At the 2006 General Election,

constitutional amendment regarding the minimum wage to be paid to all Nevada employees.” T

amendment became effective m November,

'

Nevada Constitution,

4. The 2006 amendment

exceptions, a particular hourly wage:

less than the hourly rates set forth

{($5.15) per hour worked, if the employ
| P

mn

gui

1X V.8

G016

FAVLY)

rante

eiicd

“Fach om

this sectio

Defendants’ fatlure to pay Plaintffs and other
Pk

of the Class the lawful mumimum wage, because

cligibility to compensate employees at a reduced

Nevada voters approved, for the second time, a

Cand was codified as new Article XV, 8 16 of the

ed 1o each Nevada employee, with very few

ployer shall pay @ wage o cach cmployee of not

n. The rate shall be five dollars and fifteen cents

er provides health benefits as described herem, or six

dollars and fifteen cents (S6.13) per hour if the employer does not provide such benefits”
5. The amendment contained an index/increase mechanisn. such that since 2010 the
evel 15 §7 ho
’”H}'? oyer does not
like Defendants Hy o pay
1o 12.29 han workers paid at the $8.2
6 [he public policy underlving the minimum wag wment was o benetit

Nevada's mimimum  wage

THNIVE DCa

comp

Fhe opportunity 1o

thyy e fver vy i

tnat Dy proviaing, «
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See t | here attached,

fow-cost,

~ath the standard mimimam
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that meet very specific regulatory standards,

8. In order to qualify to pay employees at a reduced minimum wage rate,

insurance benefits plan pr

yvided, offered. and/or maintained must be truly compreh

the health

ensive 1 s

coverage, and cover “those categories of health care expenses that are generally deductble by an

employee on his/her individual federal income tax return pursuant to 2o USC 82
J 3

£ Iomyery | - [ P
federal regulations relanng

9. Furthermore,

h

ereto, if such expenses had been borne directly by the

the cost of health imsurance benetit premiums for the em

from the cmnlover ™ Nev, Const, art. XV, § 16,

13 and any

employee

plovee, and

all his or her dependents, may not exceed “10 percent of the cmployee’s gross taxable income

10, Failure to meet the specific requirements that establish a qualified health insurance

benefits plan means that the employer forfeits the right to pay employees at anything

fess than the

full minimum wage rate under Nev, Consto art. XV, § 16, currently $8.25 per hour.
I Defendants here pay Plaintiffs and members of the Class at an hourly rate below

$8.23 per hour

paving Plaintiffs less than $5.

of Phamntts and membe:

not provide, offer

A

brit

13 Defendants are not, and have not been, eligible to pay Plaintiffs and

the Class at the reduced minimum wage rate. They have forfeited the pri

under Article XV, § 16, Instead. they now owe back pav and damages to all employ
B J i p; P

H / LTy
between Aprl JU]

wrants owned

e eX

i 2006,

ssage of the mimimum wage ame

PARTIES

She has twor d

members of

ctended oot

po they hau
ees they have

Detendants m Clark County, Nevads

ependents,
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A

a Denny's re

2011 and January 2013

B. Defendants

16, Plaintiffs

are

hereto Defendant MDC RESTAUR/

of franchise and non-

operation

Nevada. Upon mformation an

Denny's restaurants in

emploved and employs Class membe

Plaintiff Lawanda Gail Wilbanks i
staurant owned and oper:

3. Her wage was §7 .2

informed

franchise restaurants located

d belief,

Clark County

1

is a resident of Nevada, and worked as a server at

ated by Defendants in Clark County, Nevada between June

’5 per hour. She has one dependent

and believe and thercon allege that at all times material

ANTS, LLC, and 15 a Nevada limited lability company.

WA

and it and any subsidiaries or affiliated companies were and are engaged in the ownership and

i Clark County and throughout

this Defendant owns and operates approximately thir

and elsewhere in Nevada, employed

re, and is conducting busiess in good standing in the State of

Nevada, Irs sole listed officer 1s manager Vinee Lupierre.
1. Plaintiffs are informed and believe and thereon allege that at all times material
hereto Defendant LAGUNA RESTAURANTS, LLC. was and 1s a Nevada

and it and

ownership and operation of franchise

cmployed Plaintffs a

3(_ S {ate ()% \%k”‘v ada.

hereto Defendant INKA. LLC, was

any subsidiarn

wnd/or emploved and emp

Plamuffs are informed and

affihated anies were and are

and non-franch

—

ise restaurants located 1 Clark County and
and

Operates

restaurants

%w‘vf‘y {

’ thereon nmes material

and

and s a Nevada bmited hin and 1t oand

-

subsids or affiliated companies were and are engaged in the ownership and operation of
franchise and non-franchise restaurants located in Clark County and throughour Nevada. Upon
information and belief. this Defendant owns and operates approximately three Denny s restaurants
in Clark County and elsewhere in Nevada, emploved Plainuffs and/or employed and emplovs

Class members, and 1s conducting b

officers are managers Vince bupierre

usiness in good standin

fes two lis

in the State of Nevada.

r]c

»and Foseph Sorac
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19 Plaintiffs sue fictitious Defendants DOES | through 100, inclusive, as Plaintiffs do
not know their true names and/or capacities, and upon ascertainment, will amend the Complaint

o

with their true names and capacities. Plaintiffs are informed and believe and on that basis allege

L/\ -

that each of said fictitiously named Defendants is responsible in some manner for the occurrences
herein alleged, and that Plaintiffs” damages were proximately caused by therr conduct mentioned
erein, each of the Defendants, including DOES | through 100, was an agent, joint-venturer
representative, alter ego, and/or employee of the other defendants, and was acting both
individually and in the course and scope of said relationship at the time of the events herein

alleged, and all aided and abetted the wrongful acts of the others.

JURISDICTION AND VENUE

20. This Court has subject matter jurisdiction over this action pursuant to Nev. Const,
art. XV, § 16(B)
21 Venue is proper because acts giving rise to the claims of the Plamntiffs herein

occurred within this judicial diswict. and all Defendants regularly conduct business in and have

d. thus, are subject 1o

ed and continue to engage in the wrongful conduct alleged herein

o

GENERAL ALLEGATIONS

A. Plaintiffs” Allegations

22 Plaintiff Diaz worked as a server at Denny’s and CoCo's restaurants owned

operated by Defendants in Clark County, Nevada. where she earned $7.25 per hour, below the

I

constitutional minimum wage under Nev, Const. art XV, § 10 of $8.25 per hour,

3. Ms. Diaz was never offered a company health fnsurance plan at all, much fess a
plan that would gualify Defendants for the constitutional privilege of paying less than the full
hourly minimum hourly wage rate per Nev, Const. art. XV, § 16,

24 Defendants, therefore, were unlav Ms. Diaz a sub-minimum wage for

A Ry sy o ey e ey
25, Plaintft Wilthanks worked as a server at a Denny s restauran
by Defendants i € Countv, Nevada, where she earmed

LAY
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constitutional minimum wage under Nev, Const. art XV, § 16 of $8.25 per hour,

26. Ms, Wilbanks was never offered a company health insurance plan at all, much less
a plan that would qualify Defendants for the constitutional privilege of paying less than the full
hourly minimum hourly wage rate per Nev, Const. art. XV, § 16,

27. Defendants, therefore, were unlawfully paying Ms. Wilbanks a sub-minimum wage
for the entirety of her employment
B. Defendants’ Control of the Restaurants

28, Defendants maintain control, oversight, and direction over the operation of the

Restaurants, including then emploviment and/or labor practices,

i
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t pohicies and practices for use at the

Restaurants, (i} impose uniform wage and benefit policies and practices at the Restaurants, and
b & ¥

(111) maintain centralized human resource functions which implement wage and benefit policies

and practices at the Restaurants.

Defendants have common ownership and management and, upon information and

L
ptag
i

helief, formulate and execute uniform human resource and benefit policies affecting Plaintitfs and

members of the Class,

. Defendants’ Unlawlul Minimuom Wage Practices

31 for manyv vears at a reduced
FETIMUT Wage 1

37 vide, offer. and/or mamain health insurance plan benefits

that meet necessary requirements in order to quality to pay Plainuffs and mem

the reduced mmimum wage [evel

o

i

Defendants. therefore, have been unlawfully paving all Class members a sub-

it
s

minimum wage during emplovment at the Restaurants,

f. and perpetuate, this ongoing violation of Nevada's

wwutfﬂfn!n i

L O

implementing same.
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ed back pay and damages for every hour worked during the applicable period.

CLASS ACTION ALLEGATIONS

Plaintiffs re-allege and incorporate herein by this reference all the paragraphs above

&

i this Complaint as though fully set forth herem.

o
3.

others similarly

Led

joinder of al

Plaintiffs bring this action pursuant to N.R.C.P. 23 on behalf of themselves and all

y situated, as representative members of the following proposed Class:

All current and former emplovees of Defendants at all
Restaurant locations at any time during the applicable statutes
of limitation who were compensated at less than the upper-tier
hourly minimum wage set forth in Nev. Const. art XV, § 16.

Numerosity: The members of the proposed Class are so numerous that individual

Il members is impracticable under the circumstances of this case, and the disposition of

their claims as a Class will benefit the parties and the Court. The precise number of members

should be

readily available from a review of Defendants™ personnel, payroll, and benefits records.

and upon information and belief numbers in the thousands.

¢ Common questions of law or fact are shared by the

action iy suitable for class treatment because these common

S questions affecung mdividual members. These

L Whether Defendants paid Class members the required minimum wage
pursuant to the Nevada Constitution;
1. Whether, when paying minimum wage employees the reduced minimum
wage level pursuant to Nev. Const, art. XV, § 16, Defendants provided
r health insurance henefit plans, with appropriate coverage and at
appropriate premium cost, 1o the members of the Class
1t The of himitations, 1f any, for Plaintffs’ and Class
v, Whether Defendants are
W, Whether Defendants are

0008




-]

()

6

(o]

;
Lot

:
PN

[
LAt

44, Typicality: Plaintiffs’ claims are typical of those of the proposed Class, and the
relief sought is typical of the relief which would be sought by each member of the Class in

e actions. Plaintiffs and all other proposed Class members sustained similar losses, injuries,

separa
and damages as a direct and proximate result of Defendants” same unlawful policies and/or
practices. Plaintiffs’ claims arise from Defendants” same unlawful policies, practices, and/or
course of conduct as all other proposed Class members” claims in that Plainoffs were denied
lawtul wages for hours worked. and Plainuffs’” legal theories are based on the same legal theories
as all other proposed Class members. Defendants’ compensation and benefit policies and practices
affected alt Class members similarly. and Defendants benefited from the same type of unfair
and/or wrongful acts done to each Class member.

41, Adequacy: Plaintiffs are adequate representatives of the proposed Class because
Plaintiffs are members of the proposed Class they seek to represent and their interests do not
conflict with the interests of the other members of the proposed Class that Plaintiffs seek to
represent. Plaintiffs have retained counsel that is competent and experienced in complex class
action litigation, and Plaintiffs intend to prosecute this action vigorously. The interests of members
of the proposed Class will be fairly and adequately protected by Plaintiffs and their counsel.

Plamtifts nor their

are contrary 1o, or conti

methods for the tair and

ety v CrTryy
SOTTON IS S

N

Lty o 2y . Pomwsmpenes 1
THANTMIUIT Wage eimpiovyees |

mndividual actions of thelr own

indrvidual, Important public

as a class action. The cost to the court system and

e by addressing the mattes

of individual Hugation and claims would be substantial and

»"?’r"‘i!v" 3 Y%’\\L' oy f!“’:{"{\?'?(%\“’rﬁ‘ ?
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respect to the individual members of the Class, establishing mcompatible standards of conduct for

e impairment of Class members” rights and the disposition of their
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The issues in this action can be decided

mnterests through s to which they were not parties,

by means of common. class-wide proof. In the Court can and is

), fashion methods o efficiently manage this action as a class action,

43, The case will be manageable as a class action. Plaintiffs and thewr counsel know of
no unusual difficulties in the case, and Defendants have advanced networked computer, payroll,
and benefit systems that will allow the class, wage . benefits, and damages issues in the case to be
resolved with relative ease.

44, Because the elements of Rule 23(hi(35, or in the alternative Rule 23(ci(d), are

satstied

FIRST CLAIM FOR RELIEF

Violation of Nev. Const. art. XV, § 16
Failure (o Pay Lawlul Minimuom Wage

(On Behalf of Plaintiffs and the Class against Defendants)

.
LA

All preceding paragraphs in this Complaint are re-alleged and incorporated by

reference as though fully set forth herein,

to Nev, Const, art XV, § 16

miembers of f

are not, and/or were not, eligible 1o pav Plaintiffs and members of the

pas

T wage during any period where qualifying benefits were not provided

by Defendants,
4%, Pursuant o Nev, Const. art XV, §& 16, Defendants are fiable o Plamuifs and
nembers of the Class for any period during which Defendants were

of the Class a reduced mannm 5
{ " 1 . " o i PR i PR | FOR B PR S - H
of 3t othe reasonable attormnoevs fees: and any other reliet deemed

CEVEY YTy
il b
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| PRAYER FOR RELIEF

2 WHEREFORE, Plaintiffs, on behalf of themselves and all other similarly-situated
3 |l members of the Class, request that this Court enter an Ordes
4 Al Certifying this matter as a class action pursuant to N.R.CP. 23, designati

5 || Plaintiffs as Class representatives, and appointing the undersigned as Class counsel;

6 B. Declaring the practices here complained of as unlawful under appropriate law;
7 C. Granting judgment to Plaintiffs and the members of the Class on their claims of

8 [lunpaid wages as secwred by law. as well as damages, interest, attorneys’ fees and costs as
9 1l applicable and appropriate
10 93 Granting punitive and exemplary damages against the Defendants pursuant to faw:

1T iland

12 53 Ordering such other relief as the Court may deem necessary and just.

14 JURY TRIAL DEMAND

15 Pursuant to Rule 38(hy of the Nevada Rules of Civil Procedure, Plamtitts demand o trial by

o

ssues so triable.

19 WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN.LLYP

20
B‘vi "D”H \ﬂ“ }EMZEN'Y§\L1~ 37%(2
21 DON SP 1\{*&“'% m(;
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DON SPRINGMEYER, ESQ.

Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3556 . Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234
Telephone: (702) 341-5200/Fax: (702) 341-5300
FEmail: dspringmever@wrslawyers.com
Ematl: bschrager@wrslawyers.com
Email: dbravo@wrslawyers.com
Attorneys for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY,STATE OF NEVADA

PAULETTE DIAZ, an individual: and i
LAWANDA GAJL WILBANKS. an CaseNo: A—-14-701603
individual, on behalf of themselves and all e

simitarly-situated individuals, Dept. No.: 2

Plaintiffs,
} INITIAL APPEARANCE
o FEE DISCLOSURE
MDC RESTAURANTS. LLC. a Nevada (NRS CHAPTER 19)
imiited tat wpany: LAGUNA
RESTAURANTS, LLC. a Ne
lability company: INKA, LLC, a Nevada

Himited hability company and DOES |

vadd inmited

through 100, Inclusive,

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for
parties appearing in the above entitled action as indicated below:

b Plainuff, PAULETTE DIAZ: 527000
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FOTAL REMITTED:

DATED this 30th day of May, 2014,

2 Plaintiff, LAWANDA GATL WILBANKS

S 30.00

$300.00

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN.LLP

Byv:

/s/ Don Soringmever, Fsa.

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESO.

Nevada State Bar No. 13078

3356 1. Russell Road, Second Floor
las Vegas. Nevada 89120
Attornevs for Plamtiffs
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PDON SPRINGMEYER, ESQ. CLEBK OF THE COURT

Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.

Nevada State Bar No. 13078
WOLF, RIFKIN, SHAPIRO,
SCHUL '\“I AN & RABKIN, LLP
3556 F. Russell Road., 2nd Floor
Las ‘»cgcm. Nevada §9120-2234
Telephone: (702 341-52 (70
Emarl: dspringmeyer @wrsle
Email: bschrager@wrs f(ww/ rs.com
Email: dbravo@
Attorneys fo

stawyers.com

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY,STATE OF NEVADA

' DE AZ. an mdividual: and

A GATL WILBANKS, an Case No: ATH1633
SU X\\()\ Ol %[‘r NSKI an
CHARITY FITZLAFF. an

. s P 1
On %hhd“ of themselves and all

PAULET
LAWANT
individual:
mndividual:

L

individua

Dept. Moo XV

»xmﬁa}‘}y«;nuzmzu mdividuals.

Plammtiftls,
) AMENDED CLASS ACTION
e COMPLAINT

A vada
3 f\ﬁ;i, ,\x”‘\

a Nevada b
CLLC, a Nevada
DORES |

\

The above-referenced Plaintiffs (herein “Plaintiffs™) through undersigned

behalf of themselves and all persons similarly situated, complain and allege as follows:

INTRODUCTION

counsel. on

3 T H T w aedsortinal o amed ~lae o - S S PN S N g e by 5 16
i I'his lawsuit is an ndividual and class acton brought by Plamtffs, on behait

all similarly-situated emplovees of MDC RESTAURANTS. LLC:
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RESTAURANTS. 1.L.C; and INKA, LIC ("MDC” “laguna,” “Inka. and, collectively.
“Defendants™), owners and operators of Denny's and CoCo’s restaurants (the “Restaurants”) in

2. This lawsuit is a result of the Defendants® failure to pay Plaintiffs and other
similarly-situated employees who are members of the Class the lawful minimum wage, because
the Defendants have improperly claimed eligibility o compensate employees at a reduced
minimum wage rate under Nev, Const. art. XV, § 16,

3. At the 2006 General Election, Nevada voters approved, for the second time. a
constitutional amendment regarding the minimum wage to be paid to all Nevada emplovees.' The
amendment became effective in November, 2006, and was codified as new Article XV, § 16 of the
Nevada Constitution,

4 The 2006 amendment guaranteed to each Nevada employee, with very few
exceptions. a particular hourly wage: “Each employer shall pay a wage to cach ecmploycee of not
less than the hourly rates set forth in this section, The rate shall be five dollars and fifteen cents
($5.13 per hour worked. if the employer provides health benefits as described herein, or six

s and fifteen cents (36.15) per hour if the employer does not provide such benefits.”

. Fhe public policy underlving the minimum wage amendment was to benefit

&

wvers o provide  low-cost

(O nCCnuvizZe  em

Nevada's mimimum waee

v won rkers.

ts oy the state’s lowest-p

i " i e - P o It Y P o
/ 'he opportunity to compensate employees at a level beneath the standard minimum
Py - £ -
waoe rate 15 a priviieese offered o emplovers > volers of N v

d. a true and correct copy of the text of Nev, Const, art, XV, §
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that privilege by providing, offering, and maintaining health insurance plans for their employees

that meet very specific regulatory standards.

8. In order to qualify to pay employees at a reduced mintmum wage rate, the health
insurance benefits plan provided, offered. and/or maintained must be tuly comprehensive in its
coverage, and cover “those categories of health care expenses that are generally deductible by an

1

employee on histher individual federal income tax return pursuant to 26 U.S.C. § 213 and any
federal regulations relating thereto, 1if such expenses had been borne directly by the employee.”
N.AC G608 102( i a),

9. FFurthermore, the cost of health insurance benefit premiums for the emplovee. and
all his or her dependents, may not cxceed 10 pereent of the employce’s gross taxable imcome
from the employer.” Nev, Const. art, XV, § 1

10. Failure to meet the specific requirements that establish a qualified health insurance
benefits plan means that the emplover forferts the right to pay employees at anything less than the

full minimum wage rate under Nev. Const. art. XV, § 16, currently $8.25 per hour.

H Defendants here pay Plaintiffs and members of the Class at an hourly rate belc

Y

1 . sy v oy gt
i”ig‘ marntam
s i tne oenelit o FPramtiiis and members of LIass

all and therefore can elaim no basis for
i ANG Mererore Can CLanm no o oasis o

Defendants have failed to offer av

D oper nour at any thne.

b3 Defendants are not, and have not been. ehgible to pav Plaintiffs and members o

the Class at the reduced minimum wage rate. They have forferted the privilege extended to 1t

1
i

under Article XV, § 16, Instead. they now owe back pay and damages to all employees they have

wiully underpaid since passage of the minimum wage amendment in 2006,

PARTIES

A Playntifie
o kO FLAEREEREEE.Y
4. Plaintift Paulette Diaz 15 a resident of Oregor er al Umerous

Denmy's and CoCos rest

ts owned and operated by Defendants in Clark County. New;
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between April 2010 and September 2013, Her wage was §7

15, Plammoff Lawanda Garl Withanks 1s a residen

a Denny’s restaurant owned and operated by Defendants 1r

2011 and Januvary 2013, Her wage was $7.25 per hour. She |

16. f Shannon Ols

Plaint zynski is a reside

Denny's restaurant owned and operated by Defendants
of 2014 to the present. Her wage 15 $7.25 per hour.

Plaintift Charity Fitzlaff s a resident of

f

Denny's restaurant owned and operated by Defendants i

2012 and October 2013, Her wage was S7.25 per hou

B. Defendants

15, Plaintiffs are informed

hereto Defendant MDC RESTAURANTS, LLC, was and

and it and any subsidiaries or affiliated compan

of franchise and non-franchise restaurants loc

aneraton

Nevada, Upon information and

emploved and employs Class membpers, and
listed officer s manager Vi SUDICTTE

MY A i Y I | 1
Naintiffs are informed and believe

Defendant LAGUNA RESTAURANT

herewo

company, and 1t and any subsidiaries aftihated com

franchise re

ownership and operation of franchs

information and

,»\g »L}Uu, E

v four Denny's and

approximate

Chts sole fisted otfices

formed and and

are mn

Plaintiffs

fent of

in Elko

Nevada, and

n EBElko County

v She b

and believe and the

ies were and

CoCo's restaurants 1 Clar

the

25 per hiour. She has two dependents.

¢ of Wevada, and worked as a server at

1 Clark County, Nevada berween June

has one dependent.
at a

Nevada, and works as a server

County, Nevada beginning in May

.
worked as a server

Nevada between June

as three dependents.
reon allege that at all twes materal

15 a Nevada hmted hability company.

are engaged 0 the ownership and

Clark County and throughout

belief, this Defendant owns and operates approximately thirteen

reon attege that at all times matenal
as and s oa Nevada himited Habihiny
pantes were and are engaged i the

staurants located in Clark County and

¥ i &
Defendant owns and rates

ape

.
ark nd elsewhere

Y Yy FRs 1 N N e T T

e I RLJN L . LT B LY \,\,/k]k)i#\_L&I(E‘ RARE YLDy Yy b

s manager Vince bupterre.

reon allege that at all
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hereto Defendant INKA, LLC, was and is a Nevada limited liability company, and it and any

P

subsidiaries or affiliated companies were and are engaged in the ownership and operation of

franchise and non-franchise restaurants located in Clark County and throughout Nevada. Upon

information and belief, this Defendant owns and operates approximately three Denny’s restaurants

in Clark County and elsewhere in Nevada, employed Plaintiffs and/or employed and employs
Class members, and is conducting business in good standing in the State of Nevada. Its two listed
officers are managers Vince Eupierre and Joseph Soract.

21 Plaintiffs sue fictitious Defendants DOES 1 through 100, inclusive, as Plaintifts do
not know their true names and/or capacities, and upon ascertamment, will amend the Complaint
with their true names and capacitics. Plamntiffs are informed and believe and on that basis allege

that each of said fictitiously named Defendants is responsible in some manner for the occurrences

herein alleged. and that Plaintiffs’ damages were proximately caused by their conduct mentioned
herein. each of the Defendants, ncluding DOES | through 100, was an agent, joint-venturer,

representative, alter ecgo, and/or employee of the other defendants, and was acting both

individually

H . RS S
alleged, and o

JURISDICTION AND VENUE

Nev, Const,

SGICTION OVE

ourt has subject

ER Venue 15 propad because acts PIVIE S0 W0 the claims of the Plainufts heremn

occurred within this judicial district. and all Defendants regularly conduct business i and have

engaged and continue to engage in the wrongful conduct all

sersonal jurisdiction—in this judicial district.

GENERAL ALLEGATIONS

A. Plaintiffs’ Allegations

{ Plamnnft Diaz worked as
sperated by Defendants in Clark County,

constitutional minimum wage under Nev, Const




6

~1

it

Ms. Diaz was never offered a company health insurance plan at all, much less a

plan that would qualify Defendants for the constitutional privilege of paying less than the full
hourly minimum hourly wage rate per Nev, Const. art. XV, § 16
26. Defendants, therefore, were unlawfully paving Ms. Diaz a sub-minimum wage for

the entirety of her employment.

27. Plaintiff Wilbanks worked as a server at a Denny’s restaurant owned and operated
by Defendants in Clark County, Nevada, where she earned $7.25 per hour, below the
constitutional nunumum wage under Nev. stoart XV, § 16 of $5.25 per hour,

28. Ms, Witbanks was never offered a company health insurance plan at all, much less
a plan that would qualify Defendants for the constitutional privilege of paying less than the full

hourly minimum hourly wage rate per Nev. Const. art. XV, § 1€

anks o sub-mintmum wage

29, Defendants. therefore, were unfawfully paying Ms, W
for the entirety of her employment.

30. Plaintiff Olszynski works as a server at a Denny’s restaurant owned and operated
by Defendants in Flko County, Nevada, where she earns $7.25 per hour. below the constitutional
minimum wage under Nev, Const. art XV, § 16 of 38.25 per hour.

3t Ms. Olszynskt was offer

YL Y s RN A SN S P 4 R T
he Plan offered to Ms, Olszynski

‘/

Defendants to emplovyees in their Nevada locations) 1s not, and was not.

those categorie

notcover

Const.art XV, § 16

his/her individual federal meome ax return

pursuant to 26 U.S.C. § 213 and any federal regulations relating thereto, 1f such expenses had been

borne directly b

Ty A 1 Yo mvavstry ey A £y . Sy kb
32, Defendants, i paving Ms. Olszynsky a sub-

wage for the entirety of her employment.

33. Plamnff Flizlaff as a server at a Denny's restaurant owned and operated by
Defendants in Elko County, Nevada, where she earned $7.25 per hour, below the constitutional

minimum wage under Nev. Const.art XV, §

0022
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34, Ms. Fitzlaff was offered a purported company health insurance plan, he Plan. The
Plan offered to Ms. Fitzlaff is not, and was not, in comphance with Nev, Const. art XV, § 16 or
NAC. 608,102, as it did not cover those categories of health care expenses that are generally
deductible by an emplovee on his/her individual federal income tax return pursuant to 26 US.CL §
213 and any federal regulations relating thereto, if such expenses had been borne directly by the
emplovee.

35. Defendants, therefore, unlawfully paid Ms. Fizlaff a sub-minimum wage for the
entirety of her employment.
B. Defendants’ Control of the Restaurants

36. Defendants maintain control, oversight, and direction over the operation of the
Restaurants, including their employment and/or labor practices.

37. Defendants (i) create uniform wage and benefit policies and practices for use at the
Restaurants, (i1) impose uniform wage and benefit policies and practices at the Restaurants, and

i) maintain centralized human resource functions which implement wage and benefit policies

and practices at the Restaurants,

38. Defendants have common ownership and management and, upon information and
helief, formulate and execute uniform human resource and benefit policies affed > Plamutls and

H

nibers of the Class,

C. Defendants’ Unlawful Minimum Wage Practices

349, Defendants paid Plaintiffs and members of the Class for many years at a reduced
minimum wage rate pursuant to Nev. Const. art. XV, § 16

40, Defendants do not provide, offer, and/or maintain health insurance plan benefits

that meet necessary requirements in order to qualify to pay Plaintiffs and members of the Class at

the reduced muinimum wage level.

41, Defendants, therefore, have been unlawiully paving all Class members a sub-
minimum wage during employment at the Kestaurants,

42, Defendants are aware of. and perpetuate. this ongoing violation of Nevada's
constitutional  provision yegarding munimum  wage. and  associated  gegulatory  provisions

0023
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implementing same.
43, As a result, pursuant to Nev, Const, art. XV, § 16, P t1ffs and the members of the
Class are owed back pay and damages for every hour worked during the applicable period,

CLASS ACTION ALLEGATIONS

44. Plaintiffs re-allege and incorporate herein by this reference all the paragraphs above
in this Complaint as though fully set forth herem.

45. Plaintiffs bring this action pursuant to N.R.C.P. 23 on behalf of themselves and all
others similarly situated, as representative members of the following proposed Class:

Al current and former employees of i’)ef’endants at all Nevada
Restaurant locations at any time during the applicable statutes

of limitation who were compensated at less than the upper-tier
hourly minimum wage set forth in Nev. Const. art XV, § 16.

46. Numerosity: The members of the proposed Class are so numerous that individual

joinder of all members is impracticable under the circumstances of this case, and the disposition of

their claims as a Class will benefit the parties and the Court. The precise number of members
should be readily available from a review of Defendants™ personnel. payroll, and benefits records.

and upon information and belief numbers in the thousands.

17, Commonality/Predominance: Common guestions of law or fact are shared by the
! This action 1y suitable for class reatment because O
questions of fact and law predominate over any guestions affecting individual members. These

common legal and factual guestions. include, but are not limited . the following:
. Whether Defendants paid Class members the required minimum wage
pursuant to the Nevada Constitution;

1. Wheth when paying minimum wage employees the reduced minimum

wage level pursuant to Nev. Const, art. XV § 16, Defendants provid

qualifying health insurance benefit plans, with appropriate coverage and at

gy e oy e l DTSSR AT o o1 t’*1‘ 5 «,4 thy £ f/ ! 1Ny
Fiatg px\, MU COsE, [0 01 S Ldss)

L

. The applicable statute of limitations, if any, for Plaintffs’ and

members” claims:

0024
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v, Whether Defendants are liable for pre-judgment interest; and

v, Whether Defendants are liable for attorneys’ fees and costs.
44, Typicality: Plaintiffs™ claims are typical of those of the proposed Class, and the

relief sought is typical of the relief which would be sought by each member of the Class in
separate actions. Plaintiffs and all other proposed Class members sustained similar losses, injuries,
and damages as a direct and proximate result of Defendants”™ same unlawful policies and/or
practices. Plaintiffs’ claims arise from Defendants’ same unlawful policies, practices. and/or
course of conduct as all other proposed Class members™ claims in that Plaintiffs were denied
lawful wages for hours worked, and Plaintiffs’ legal theories are based on the same legal theories
as all other proposed Class members. Defendants’ compensation and benefit policies and practices
fecied all Class members similarly, and Defendants benefited from the same type of unfair
and/or wrongful acts done to each Class member.

49, Adequacy: Plaintiffs are adequate representatives of the proposed Class because
Plaintiffs are members of the proposed Class they seek to represent and their interests do not
e interests of the other members of the proposed Class that Plaintiffs seek to

confhict with th

retained counsel that 1s competent and experienced in complex class

is action vigorousty, The mterests of men

Class will be fuirly and adequately protected by Plamtifts and their counsel.

Neither Plaintiffs nor their counsel have interests that are contrary to, or conflicting with, the

interests of the proposed Class.

J\

50. Superiority: A class action is superior to other available methods for the fair and
effictent adjudication of the controversy, because, inter alia, as minimum wage employees 1t is

economically infeasible for proposed Class members to prosecute individual actions of their own

at stake for each mdividual Important public

oiven the relatively small amount of da

mterests will be served by addressing the matter as a class action. The cost to the court system and

ted as a class action. Prosecution of separate actions

f the claims are e

hers would create a risk of mconsistent and/or varving adjudications with
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respect to the individual members of the Class, establishing incompatible standards of conduct for
Defendants and resulting in the impairment of Class members’ rights and the disposition of therr
interests through actions to which they were not parties. The issues in this action can be decided
by means of common, class-wide proof. In addition, if appropriate, the Court can and is
empowered to, fashion methods to efficiently manage this action as a class action.

51. The case will be manageable as a class action. Plaintiffs and their counsel know of
no unusual difficultdes in the case, and Defendants have advanced networked computer, payroll,
and benefit systems that will allow the class, wage, benefits, and damages issues in the case to be
resolved with relative ease.

52, Because the elements of Rule 23(b¥3), or in the alternative Rule 23(ci(4), are
satisfied in the case, class certification is appropriate,

FIRST CLAIM FOR RELIEF

Violation of Nev, Const, art. XV, § 16
Faiture to Pay Lawful Minimum Wage

{On Behalf of Plaintiffs and the Class against Defendants)

53. Al preceding paragraphs in this Complaint are re-alleged and incorporated by
108 s set forth here,

As described and alleged heremn, Defendants pay, and have paid, Plainuffs and

Hass at a reduced minimum s level pursuant to Nev. Const. art XV, § 16
o qualifying health insurance benefits as required by that provision.
55. Defendants are not, and/or were not. eligible to pay Plaintiffs and members of the

Class at a reduced minimum wage during any period where qualifying benetits were not provided

BiLE «,.\v\, L

by Defendants.

&7 | 3 T S e N AV
56, Pursuant o Nev, Const, arnt XV,

L

Defendants are Jitable 1o Plainuifs and

members of the Class for their unpaid wages for any period during which Defendants were
educed minimum wage: an

award of damages: costs of the action: reasonable attorneys’ fees: and any other relief deemed

appropriate by this Court,

0026




Z SECOND CLAIM FOR RELIEF

z Violation of Nev. Const. art. XV, § 16 and N.A.C. 608.102

3 Failure to Pay Lawful Minimuom Wage
4 (On Behalf of Plaintiffs and the Class against Defendants)
5 57. All preceding paragraphs in this Complaint are re-alleged and incorporated by

6 I reference as though fully set forth herein.

7 58. As described and alleged herein, the Restaurants pay, and have paid, Plaintiff and
8 || members of the Class at a reduced minimum wage level pursuant to Nev. Const. art XV, § 16
9 || without providing qualifying health insurance benefits as required by that provision.

10 59. Health insurance henefits provided and/or offered to Plaintiff and members of the
1 i Class and their dependents did not meet coverage requirements under Nev. Const. art XV, § 16
12 hand NA.C. 608,102, and therefore the Reswurants are not. and/or were not, eligible to pay

Plaintiff and members of the Class at the reduced minimum wage tier during any period where

i

14 |} such qualifying benefits were not provided, offered, and/or maintained by the Restaurants.

:

15 H Pursuant 1o Nev, Constart XV, § 16, the Restaurants are lable 1o Plaimttt and members of the

1o Class for therr - any period during which the Restaurants were ineligible w©

Lo

of the Class at the reduced 1

tmum owage ter an award of

ion, reasonable attorneys” fees: and any other reliet deemed appropriate

18 || damages: costs of the
19 0 by this Cour
20 PRAYER FOR RELIEF

21 WHEREFORE. Plaintiffs. on behalf of themselves and all other similarly-situated
22 i members of the Class, request that this Court enter an Order:

23 Al Certifving this matter as a class action pursuant to N.R.C.P. 23 designating

24 Plaintiffs as Class representatives, and appointing the undersigned as Class counsel:

25 B Declaring the practices here complained of as unlawful under appropriate law:
26 C Crranting s of
27 unpaid wages as secured by law. as well as damages. interest, attorneys  fees and

costs as apphicable and appropriate:

0027




D, Granting punitive and exemplary damages against the Defendants pursuant (o law;
and
. Ordering such other relief as the Court may deem necessary and just.

JURY TRIAL DEMAND

Pursuant to Rule 38(h) of the Nevada Rules of Civil Procedure, Plaintiffs demand a trial by

jury on all issues so triable.

DATED this 5th day of June, 2014,

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

Bv: /s/ Don Springmever, Fsq.
DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
DANIEL BRAVO, ESQ.
Nevada State Bar No. 13078
3556 B, Russell Road, Second Floor
[Las Vegas, Nevada 89120
Attornevs for Plamntiffs
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b, Serve a
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AFFIDAVIT OF SERVICE

STATE GF NEVADA

RN —

COUNMTY OF CLARK

THEODORE M TUBE, being duly sworm dep *«asx’ and says: that ot sll times herein affiant was and is a
citizan of tha U;ttwi Stgles, ove ’%’Z VEATS 0%’ e, licensed o sarve civil process in the state of Nevada
under license #2382, and not a parly 1o orinta rr*aim‘i irt the procaeding in which this affidavit s madea.

The affiant rece x's::s’i on Weadnesday Jurw 11 20140 1 copylies) of the:

SUMMONS, AMENDED CLASS ACTION COMPLAINT
i served the same on Friday June 13 2014 at 87:33PM by:

Serving Defendant INKA, LLC, A NEVADA LIMITED LIABILITY COMPANY BY SERVIN
JOSEPH R, SORACH REGISTERED AGENT

Substituted Service, by leaving the coples with or in the presanca {sf FAREN SORACH WIFE ON

BEHALF OF JOSEPH R, SORAC) REGISTERED AGEMT, PURSUANT TO MRS 14.020 SUBSECTION
BBy, AS AP g:m‘“‘ W OF SUHTABLE AGE AMD DISCRETION AT THE ADDRESS BELOW, WHICH

ADDEESS S THE MOST RECENT ACTUAL PHYSICAL LOCATIONIN THIS STATE AT WHICH THE
REGISTERED /‘3‘”“?55*‘@‘” 1S AVAILABLE FOR SERVICE OF PROCESS, AS SHOWN ON THE CURRENT
CERTIFICATE OF DESIGNATION FILED WITH THE SECRETARY OF STATE person of suitable zge

and discretion residing therein. al the Defendant's Home located at 10 PLACA SANTA MARIA CT,
HEMDERSOM, NV 26011

SUBSCRIBED AND SWORNM to before me on thig o Rt ¢
Bonday June 16 20114 By the Alflant, Affiant: THEGDORE M TURE #R-032462
LEGAL WINGE, INC - WY LI 5388
1118 FEEMONT STREET
Lag YVegas, NV 39141
{702 3840508, FAX {702) 154-8088
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY,NEVADA

PAULETTE DIAZ; LAWANDA GAIL Case No.: A-14-701633-C
WILBANKS; SHANNON Dept. No.: XVI

OLSZYNSKI; and CHARITY
FITZLAFF, all on behalf of themselves

and all similarly-situated individuals, ORDER GRANTING CLASS
CERTIFICATION, DESIGNATING
Plaintifts, CLASS REPRESENTATIVES, AND
DESIGNATING CLASS COUNSEL
VS.
MDC RESTAURANTS, LLC, Hearing Date: September 25, 2015
LAGUNA RESTAURANTS, LLC; Hearing Time: 9:30 a.m.
INKA, LLC; and DOES 1 through 100,
Inclusive,

Defendants.

On June &, 20135, Plaintiffs filed their Motion for Class Certification. On June 25,
2015, Defendants filed their Opposition to Plaintiffs’ Motion for Class Certification. On
June 30, 2015, Plaintiffs filed their Reply in Support of their Motion for Class
Certification. On July 9, 2015, the Court held a hearing on Plaintiffs’ Motion for Class
Certification, and ordered supplemental briefing regarding Plaintiffs’ Motion for Class
Certification.

On July 16, 2015, Plzaintiffs filed their Supplemental Brief in Support of their

Motion for Class Certification. On July 31, 2015, Defendants filed their Opposition to
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Plaintiffs’ Supplemental Brief. On August 7, 2015, Plaintiffs filed their Reply in
Support of their Supplemental Brief.

On September 25, 2015, the Court held a hearing on Plaintiffs’ continued Motion
for Class Certification and supplemental bricfing; Defendants’ continued Motion to Stay
Proceedings on Application for Order Shortening Time; Plaintiffs’ Motion for Partial
Summary Judgment on Liability Regarding Defendants® Health Benefits Plans; and
Defendants’ Countermotion to Strike Undisclosed Purported Expert and for Sanctions,
with Bradley S. Schrager, Esq., Jordan J. Butler, Esq., and Daniel Bravo, Esq. appearing
for Plaintiffs, and Montgomery Y. Paek. Esq. and Kathryn B. Blakey, Esq. appearing
for Defendants.

After review and consideration of the record, the points and authorities on file herein,
and oral arguments of counsel at hearing, the Court finds the following facts and states the

- . . ~ {
following conclusions of law.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Plaintiffs Diaz, Wilbanks, and Olszynski have proposed the following Class,

pursuant to Rule 23 of the Nevada Rules of Civil Procedure:

All current and former Nevada employees of Defendants paid less than
$8.25 per hour at any time since July 1, 2010, who did not enroll in

Defendants’ health insurance plan.

(hereinafter the “Not Enrolled” Class).

i The Court finds that the requirements of Rule 23(a) and (b} of the Nevada Rules

o

of Civil Procedure, as described herein, are met, and that certification of the "Not Enrolied”

Class pursuant to rule is appropriate,

3 The Court finds that the proposed “Not FEnrolled” Class consists of

approximately 2,022 putative members, and that it therefore satisfies the numerosty

H ~ . e . o~ s . .
If any finding herein is in truth a conclusion of law, or if any conclusion stated is in truth a
finding of fact, it shall be deemed so.

g
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requirement of Rule 23(a)(1).

4. The Court finds that the commonality requirement of Rule 23(a)(2) is satisfied,
as there are common questions of law or fact applicable to all members of the “Not Enrolled”
Class, including, but not limited to: Whether a “Not Enrolled” Class member 1§ or was an
employee of the Defendant; Whether a “Not Enrolled” Class member is or was employed by
Defendants at any time since July 1, 2010; Whether a “Not Enrolled” Class member was
enrolled in Defendants’ health insurance plan; and, Whether a “Not Enrolled” Class member
was paid less than $8.25 an hour at any time during the stated period.

5. The Court finds that the typicality requirement of Rule 23(a)(3) 1s satistied, as
the claims of Plaintiffs Diaz, Wilbanks, and Olszynski are typical of the claims of the "Not
Enrolled™ Class, including, but not limited to the fact that Plaintiffs allege they were paid less
than $8.25 an hour, and were not enrolled in Defendants’ health insurance plan.

6. The Court finds that the adequacy requirement of Rule 23(a¥4) is satisfied, as
Plaintiffs Diaz. Wilbanks, and Olszynski are factually within the definition of the “Not
Enrolled” Class, and there are nc other issues that indicate that the proposed Class
representatives would be inadequate under the facts of this matter.

7. The Court finds that the law firm of Wolf, Rifkin, Shapiro, Schulman & Rabkin,
1LP satisfies the adequacy requirement to serve as counsel for the “Not Enrolled” Class.

8. The Court finds that the predominance requirement of Rule 23(b)(3) 1s satisfied,
as the common auestions of law or fact identified herein predominate over any questions
affecting individual members.

9. The Court finds that the superiority requirement of Rule 23(b)(3) 1s satisfied, as
a class action would be far superior than having over 2,000 individual claims filed in and
hurdening the district court.

10. Ihe Court finds that as to Defendants’ Motion to Stay Proceedings on

Application for Order Shortening Time, the Court dentes the Motion as to the “Not Enrofled”

Class.

L
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{1 The Court finds that as to Plaintiffs” Motion for Partial Summary Judgment on
Liability Regarding Defendants’ Health Benefits Plans, the Court denies the motion without
prejudice, not based upon the underlying merits of the motion, but because for the Court to
even consider the motion, there should have been a Nevada Rule of Civil Procedure 16.1 imtial

expert disclosure as it relates to Dean Matthew T. Milone.

12, The Court finds that as to Defendants’ Countermotion to Strike Undisclosed
Purported Expert and for Sanctions, the Court denies the motion based upon the timing of the
new issue of Liability Regarding Defcndants’ Health Benefits Plan, which was raised on
August 13, 2015, where the Court itself recognized that expert input would be helpful to reach
its decision. Defendants shall be given 45 days to designate their own expert on the issue of
Liability Regarding Defendants’ Health Benefits Plan.

IT IS THEREFORE ORDERED that Plaintiffs’ Motion for Class Certification is
GRANTED, and the Court certifies the “Not Enrolled” Class consisting of

All current and former Nevada cmployees of Defendants paid less than

$8.25 per hour at any time since July 1, 2018, who did net enrol! in
Defendants’ health insurance plan.

IT IS FURTHER ORDERED that Plaintiffs Paulette Diaz, Lawanda Gail Wilbanks,
and Sharmen Olszynski are designated representatives of the certified “Not Enroiled” Class;

IT 1S FURTHER ORDERED that the law firm of Wolf, Rifkin, Shapiro, Schulman &
Rabkin, LLP is approved as Class Counsel for the “Not Enrolled” Class certified by this Order.

IT IS FURTHER ORDERED that Defendants” Motion to Stay Proceedings on
Application for Order Shortening Time is DENIED as to the “Not Enrolled” Class.

IT IS FURTHER ORDERED that Plaintffs’ Motion for Partial Summary Judgment
on Liability Regarding Defendants’ Health Benefits Plans is DENIED without prejudice.

IT IS FURTHER ORDERED that Defendants” Countermotion to Strike Undisclosed

Purported Expert and for Sanctions is DENIED.
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IT IS FURTHER ORDERED that Defendants shall be given 45 days to designate
their own expert on the issue of Liability Regarding Defendants’ Health Benefits Plan.
IT IS SO ORDERED this 13" day of October, 2015.
T~ Y

“THMOTHY C. WILLIAMS
DISTRICT COURT JUDGE

CERTIFICATE OF SERVICE

I hereby certify that on the date filed, this document was electronically served to

all registered partics for case number AT701633 as follows:
Littier Mendelson

Name Email

Debra Perkins dperkins@littler.com

Erin Melwak emelwak@littier com

Katy Blakey, Esq. kblakey@littler.com

Maribel Rodriguez mrodriguez@ittier. com

Montgomery Pagk mpask@littler com

Rick Roskelley, Fsq. rroskelley@littier com
Littier Mendelson, P.C.

Mame Emall

Roger Grandgenett, €54, rgranggenett@litter.com
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP

Mame Email

firadiey S. Schrager, Esq. hschrager@wrskawyers.com

Chiristie Rehfeld crehfeld@wrslawyers.com

Dan Hill, £5q. ghill@wrslawyers.com

Danigl Bravo dbravo@wrslawyers com

Dannielle Fresquez dfresquez @wrslawyers.com

Don Springmeyer dspringmever@wrslawyers.com

E. Noemy Valdez nyaldez @wrslawyers.com

Justin Jones, Esg. jignes@wrslawyers com

Lorrine Rillera Lrillera@wrslawyers.com
Wolf, Rifkin, Shapiro, Schulman & Habkin, LLP,

Hame Email

Jeanifer Finkey finley@wrsiawyers.com

24 s /M’Q/Z —
Lynn Berkheimer
Tudicial Executive Assistant

LA

0055




N

o
~1

ccironically Filed

4/ Qdiu 04:0342 P

MPS) % ;.Jg@w

DON SPRINGMEYER, ESQ.

Newvada State Bar No. 1021 CLERK OF THE COURT
BRADLEY SCHRAGER, ESQ.

Nevada State Bar No. 10217

JORDAN BUTLER, ESQ.

Nevada State Bar No. 10531

WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las Vegas, Nevada 89120-2234

Telephone: (702) 341-5200/Fax: (702) 341-5300
Email: dspringmeyer@wrslawyers.com

Email: bschrager @wzsiawyus com

FEmail: ;haxt!m @wrs awyers.com

Attorneys for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY.,STATE OF NEVADA

PAULETTE DIAZ: LAWANDA GAIll Case No.: A-14-701633-C
WILBANKS, SHANNON (}LSLYNSK : Dept. No.: XVI

and CHARITY FITZLAFF, all on behalf of
themselves and all similarly-situated

individuals, PLAINTIFFS' RENEWED MOTION FOR

PARTIAL SUMMARY JUDGMENT ON
Plaintiffs, LIABILITY REGARDING
DEFENDANTS HEALTH BENEFITS
Vs, PLANS

MDC RESTAURANTS. LLC: LAGUNA

RESTAURANTS, LLC INKA, LLC; and Hearing Date:  May 31, 2016

DOES 1 through 100, Inclusive, Hearing Time: 9: 00 a.m.

Defendants.

Plaintiffs here renew filing of their Motion for Partial Summary Judgment on Liability
Regarding Defendants’ Health Benefits Plans. The Motion is based on the Memorandum of Points and
Authorities below, all papers and exhibits on file herein, the declarations of Bradley S, Schrager, Esq.
(See Exhibit 1) and the expert report of Matthew T, Milone (See Exhibit 2). Senior Associate Dean for
Legal Affairs at the University of Nevada School of Medicine and longtime practitioner of Nevada and
federal health insurance law, and whose curriculum vitae is included with his report and declaration,

and any oral argument at hearing in this matter.

/1 0056




TO:

NOTICE OF MOTION

ALL PARTIES AND THEIR COUNSEL OF RECORD:

Please take notice that the undersigned will bring PLAINTIFFES® RENEWED MOTION

FOR PARTIAL SUMMARY JUDGMENT ON LIABILITY REGARDING DEFENDANTS’

HEALTH BENEFITS PLLANS on for hearing before this Court at the Eighth Judicial District Court,

200 Lewis Avenue, Las Vegas, Nevada 89155, on May 31, 2016 at 9:00 a.m. in Dept. X VI or as soon

thereafter as counsel can be heard.

DATED this 18th day of April, 20106.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN.LLP

By: /s/ Bradley Schrager

DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217
JORDAN BUTLER, ESO.
Nevada State Bar No. 10531

3556 E. Russell Road, Second Floor

Las Vegas, Nevada 89120
Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTROBUCTION
Article XV, section 16(A) of the Nevada Constitution (the “Minimum Wage Amendment” or

the “Amendment’) states:

Each employer shall pay a wage to each employee of not less than the hourly rates set
forth in this section. The rate “Shall be five dollars and fifteen cents ($5.15) per hour
worked, if the employer provides health benefits as described herein, or six dollars and
fifteen cents ($6.15) per hour if the employer does not provide such benefits. Offering
health benefits within the meaning of this section shall consist of making health
insurance available to the employee for the employee and the employee’s dependents
at a total cost to the employee for premiums of not more than 10 percent of the
employee’s gross taxable income from the employer.

4

Nev. Const. art. XV, § 16(A) (emphasis added). Defendants here have claimed the right to pay
Plaintiffs at the lower-tier minimum wage rate under the Amendment, on the basis of having provided
health benefits plans (collectively, the “Plans”) that they purport qualify them to have done 50."
This motion asks and answers two questions: First, what 1s meant by “health insurance” as used
in the Amendment-—what are its elements and requirements under law’” > Second, do Defendants’

health plans offered to Plaintiffs annually between 2010 and 2015 meet those requirements, so that

Defendants may pay employees to whom the plans were provided less than $8.25 per hour worked?’

i g . . P - ~
T'he Court will recall that of the 2.500 employees Defendants identified as having been paid less

than $8.25 since 2010, approximately 500 of those accepted or enrolled in Defendants’ pidm atone
time or another during their empiovmmt The Court has already certified a Rule 23 class in this action
consisting of “All current and former Nevada employees of De fendants paid less than $8.25 per hour at
any time since July 1. 2010, who did not enroll in Defendants’ health insurance plan.

i

The Nevada Labor (f‘ommismmcr has stated that the clements of “health benefits” under the
Minimum Wage Amendment, in order to pay the lower-tier rate, means that the benefits “must be

(1) actual health insurance;

(2) must be made available to the employee

(3) must provide coverage for the employee and dependents: and

(4y must satisfy the 10 percent cost cap” for premiums paid by the employee.

See Opening Brief of the State of Nevada, Office of the Labor Commissio ner , Nev. Sup. Ct. Case No.
68770, at 10 (November 30, 2015): see also Reply Brief of the State of Nevada, Office of the Labor

o e " T ¥ ‘ -
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In discovery. Plaintiffs have requested Defendants” 2016 health benefits plan, if one exists.
Defendants have so far failed to produce any such plan.

0061




9

10

e

0
]

I'he basic disagreement between the parties regarding Defendants” health benefits plans is that
Plaintiffs maintain that the term “health insurance.” as used in the Amendment, necessarily means

health insurance lawful for the purposes it is offered. Health insurance is highly regulated in this state,

&

as it is in every state. Accordingly, Defendants’ Plans must comply with the basic legal requirements of
health insurance in Nevada. In this state, health insurance offered by employers to their employees is
regulated by N.R.S. Chapters 608 (Labor Code), 689A (Individual Health Insurance), and 689B (Group
and Blanket Health Insurance) and, therefore, Defendants’ Plans must comply with those provisions of
law in order to be lawful “health insurance” under the Amendment, or in any other context. The
Minimum Wage Amendment did not create, for the first time, some new and unregulated category of
bare-bones employer-offered health insurance. Rather, it intends that the “health insurance” provided to

minimum wage emplovees for the purposes of reducing their wages under the Amendment be

meaningful health insurance, just as the Legislature had required of any employer providing health
insurance to employees to meet coverage and procedural minimums so that the health insurance in

question functions as health insurance. Health insurance under the Amendment cannot be junk benefits

like Defendants’ Plans. The Plans at issue here do not meet Nevada's legal requirements for health
insurance and therefore Defendants cannot pay Plaintiffs below the upper-tier minimum hourly rate.
Defendants, on the other hand, believe that “health insurance” under the Minimum Wage

Amendment means any benefit at all for which premiums are paid and claims of some type that are

paid out to beneficiaries—with no coverage minimums and no substantive requirements whatsoever. In
other words, Defendants argue that the Amendment takes “health insurance” out of its customary
regulatory world entirely. and that there is no floor or lower limit to the type or quality of benefits that
such plans may contain in order for employers to withhold a dollar per hour from their employees.
Defendants’ first expert goes so far as to say that because minimum wage employees like Plamntffs are

so poorly paid that they may qualify for state and federal assistance through Medicaid, employers like

Defendants do not have to provide any health benefits at all in order to pay down to $7.25 per hour.

Neither do Defendants’ plans meet state regulatory or federal statutory requirements, as described
below, In fact, there are no Efglt 1ate legal standards that these plans do meet.
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