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approved by the legislature through the Legislative Commission. NRS
233B.067.
While the ultimate interpretation of the amendment is the prerogative of’

this Court, the interpretation held by the executive branch through the Labor

| Commissioner and the legislative branch reflected in the legislative approval

of the regulations nonetheless warrants due consideration by this Court. e.g.
State v. Glenn, 18 Nev. 34, 44, 1 P. 186, 190-191 (1883); Nevada Power Co. v.
Pub. Serv. Comm'n of Nevada, 102 Nev. 1, 4, 711 P.2d 867, 869 (1986)
(“while not controlling, the interpretation of the statute by the agency charged
with administration of the statute is persuasive.”). Further, the administrative
expertise wielded by the Labor Commissioner in interpreting the amendment
calls for a degree of deference. See Steamboat Canal Co. v. Garson, 43 Nev.
298, 316-317, 185 P. 801, 807 (1919) (recognizing the role of agency expertise
in interpreting the law).

The definition of “offering health benefits” applies to the directive that
an employer must provide health benefits in order to qualify to pay the lower-
tier wage rate. Nev. Const. art. 15 § 16(A). As NAC 608.100(1) 1s consistent
with this understanding of the constitutional text, it does not conflict with the
minimum wage amendment, let alone generate the clear conflict necessary to
invalidate a regulation. The district court’s decision finding otherwise should
be reversed.

F.  NAC 608,104 Does Not Conflict With the Amendment

The second part of the district court’s order found that the amendment’s
10 percent cost cap on insurance premiums based upon “gross taxable income
from the employer” means that the cost cap must be calculated based only
upon the taxable income such as base wages paid by the employer to the

employee, and must exclude tips. JA 0410-0413.
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If the Court accepts the first premise of the district court’s order and
finds that the term “offering health benefits” does not apply to an employer’s
provision of insurance then the issue of the 10 percent cost cap is rendered
moot, as the cost cap is also an element of “offering health benefits.” Nev.
Const. art. 15. § 16(A).  If, however, the Court finds that “offering health
benefits” and its attendant elements do apply to an employer’s provision of]
insurance, then it should still overturn the district court’s order on this point.

1. The Necessity of Looking to Federal Law

The amendment’s cost cap is limited to “not more than 10 percent of the;
employee’s gross taxable income from the employer.” Nev. Const. art. IS sec.

16.

Under the Nevada Constitution, there is no taxable income on empiayeei
earnings. Nev. Const. art. 10, § 1(9). Hence the only viable source of!
standards to measure an employee’s gross taxable income is federal tax law.
NAC 608.104(2) reflects this reality by referring to federal individual income
tax standards to determine the amount of “gross taxable income of the
employee attributable to the employer.”” NAC 608.104(2). The reason that
NAC 608.104(2) includes tips as part of an employee’s gross taxable income is;
because federal income tax laws deem it to be so. See Declaratory Order 0*
Nevada Labor Commissioner Affirming Validity of NAC 608.102(3) and NAC
608.104(2), JA 0218-0222.

2. Under Federal Income Tax Law. Tips Are Wages Famed in

Connection with Employment

Under federal tax law tips are considered part of an employee’s income. |

Olk v. United States, 536 F.2d 876, 879 (9th Cir. 1976). For purposes of]

|
income tax law, tips are not considered to be gifts to the employee from ai
customer. Commissioner of Internal Revenue v. Duberstein, 363 U.S. 278!
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(1960). Rather, tips are defined as “wages.” 26 U.S.C. § 3401(f). “Wages” in
turn are defined as “...remuneration (other than fees paid to a public official)
for services performed by an employee for his employer.” 26 U.S.C. § 3401(a)
(ellipsis in original). Therefore under federal income tax laws, tips are deemed
remuneration for services performed by an employee for his employer. Thus,
an employee’s “gross taxable income” includes tips. Roberts v. Commissioner
of Internal Revenue, 176 F.2d 221 (9th Cir. 1949).

The district court however, held that under the minimum wage
amendment tips are not to be included as part of the “gross taxable income
from the employer” when calculating the 10 percent cost cap. The district court
reached this conclusion by stressing the phrase “from the employer” and
reasoning that this phrase can mean only “...such income that comes ‘from the
employer,” as opposed to gross taxable income that emanates from any other
source, including from tips and gratuities provided by an employer’s
customers.” JA 0411:5-7.

This aspect of the district court’s order also renders a portion of the
constitutional text meaningless. In particular the word “gross” is deprived of]
any meaning. “Gross income ” means “...all income from whatever source
derived...” 26 U.S.C. § 61(a). The word “gross” thus envisions more than a
single source of income. If the district court were correct to hold that the
minimum wage amendment only applies to income from a single source (the
employer) and does not allow for any other source of income then there is no
discernable meaning to the word “gross.” In contrast, under NAC 608.104’s
deference to federal income tax law the word “gross” retains meaning.

Under the administrative regulations, this meaning of the phrase “gross
taxable income” does not come at the expense of any other constitutional

language. Contrary to the district court’s analysis, NAC 608.104 does not
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negate the phrase “from the employer” or deprive it of meaning. The phrase
“from the employer” has meaning in that it clarifies that the extent of “gross
taxable income” means only that income that is eamed in connection with
employment for a particular employer. See NAC 608.104(1) (establishing the
income reported on an employer’s Form W-2 as the base measure of gross
taxable income relative to the 10 percent cost cap). Under the Labor
Commissioner’s view the phrase “from the employer” performs the function of;
specifying that an individual’s “gross taxable income” must be employment-
related and excludes include income from non-employment related sources,
such as rents, dividends, annuities or alimony that are otherwise included as
part of an individual’s gross income. 26 US.C. § 61.

3. Excluding Tips from Gross Taxable Income Unnecessarily

Creates Disparity

Excluding tips from the measure of an employee’s gross taxable income,
as the district court found, creates disparity between tipped employees and
non-tipped employees. Under the district court’s interpretation an employee
that does not eam tips will actually pay a higher percentage of his or her
taxable income in health insurance premiums than will an employee who earns
tips. For example, if an employee is a non-tipped employee and earns
$6,746.66 annually, the premium rate for health insurance benefits should be
no more than $674.66 per year, which is 10 percent of the employee’s taxable
earnings. However, if that same employee is a tipped employee and earns
$15,979.16 annually (including tips),’ but is under the same cost-cap of

$674.66 for health insurance premiums, this premium cost would be only

¥ These figures are taken from the Form W-2 submitted by Hancock to the
district court. JA 0354,
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roughly 4 percent of the employee’s taxable earnings. Such a rule would
disparately favor tipped employees over non-tipped employees.

Whether or not to create such a rule that favors tipped employees is a
policy question. Within the amendment itself the drafters included a provision
that favors tipped employees in the context of using tips to satisfy the
applicable wage rate. See Nev. Const. art. 15 § 16(A) (“Tips or gratuities
received by employees shall not be credited as being any part of or offset
against the wage rates required by this section”). However, the drafters of the
amendment did not include a similar specific provision that allows for such a
disparate rule under the 10 percent cost cap provision. /d

The district court’s order further creates a new and inconsistent
requirement on employers when ftreating ‘empioyee tips. Under the Internal
Revenue Code, an employer is responsible for treating tips as taxable income
and making the appropriate withholding. 26 U.S.C. § 3402(a)(1). But under the
minimum wage amendment employers must treat tips effectively as gifts rather
than “gross taxable income.” Aside from creating needless complications for
employers resulting from an inconsistent treatment of tips, this reasoning has
no support in the text of the amendment itself.

Under both the minimum wage amendment and NAC 608.104, the
federal standards for measuring gross taxable income apply. This is consistent
with the language of the minimum wage amendment and achieves an
interpretation that gives effect to every word of the minimum wage

amendment.
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The canons of constitutional interpretation hold that this Court should

not read the constitution in such a way as to exclude meaning from any portion
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of the constitutional text. When this canon is applied, the district court’s order
cannot be affirmed.

The lower-tier wage rate is predicated upon an employer providing
health benefits as described within the amendment. That means an employer
“making health insurance available” to an employee as described in the
constitutional text. The district court’s contrary finding that an employee must
actually receive health benefits cannot be achieved without writing off the
phrase “as described herein” and the constitutional definition of “offering
health benefits.”

The challenged administrative regulations comport with the
constitutional text, and allow for meaning for each word and phrase in the
amendment because they reflect the same language and standard contained
within the constitutional definition of “offering health benefits.”

NAC 608.104 does not conflict with the minimum wage amendment
because the amendment’s cost cap is based upon “gross taxable income” and
the regulations simply refer to federal tax laws to provide the measure of an
employee’s gross taxable income. Consistent with the amendment’s phrase
“from the employer,” the regulations exclude non-employment related sources
of income from the calculation.

;/
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Ultimately there is no conflict between either NAC 608.100 or NAC
608.104 and the text of the minimum wage amendment. The regulations are
constitutionally valid and the district court’s decision finding otherwise should

be reversed.

DATED this 30th day of November, 2015.

ADAM PAUL LAXALT
ATTORNEY GENERAL

BY:/s/ Scott Davis

SCOTT DAVIS, #10019

Sr. Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

Attorneys for STATE OF NEVADA,
OFFICE OF THE LABOR
COMMISSIONER

MDCGO

0607

054



Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101

CERTIFICATE OF COMPLIANCE

l. I hereby certify that this Opening Brief of the State of Nevada,
Office of the Labor Commissioner complies with the formatting requirements
of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and has been
prepared in a proportionally spaced typeface using Times New Roman in font
14.

2. I further certify that this brief complies with the type-volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief
exempted by NRAP 32(a)(7)(C), it is proportionally spaced, has a typeface of
14 points or more and contains 7,625 words.

2. I hereby certify that I have read this Answering Brief of the State
of Nevada, Local Government Employee-Management Relations Board and to
the best of my knowledge, information and belief it is not frivolous or
interposed for any improper purpose. I understand that [ may be subject to
sanctions in the event that the accompanying brief is not in conformity with
the requirements of the Nevada Rules of Appellate Procedure.

DATED this 30" day of November, 2015.

ADAM PAUL LAXALT
ATTORNEY GENERAL

BY:/s/ Scott Davis
SCOTT DAVIS, #10019
Deputy Attorney General
555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101
Attorneys for STATE OF NEVADA,
OFFICE OF THE LABOR
COMMISSIONER
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3556 E. Russell Road, 2™ Floor
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/s/ Marilyn Millam
An Employee of the ATTORNEY
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ADDENDUM A: Textof Nev. Const, arf, 15§ 16

Sec. 16. Payment of minimum compensation (o employees.

A. Each employer shall pay a wage to each employee of not less than the
hourly rates set forth in this section. The rate shall be five dollars and fifteen cents
($5.15) per hour worked, if the employer provides health benefits as described
herein, or six dollars and fifteen cents ($6.15) per hour if the employer does not
provide such benefits. Offering health benefits within the meaning of this section
shall consist of making health insurance available to the employee for the
employee and the employee’s dependents at a total cost to the employee for
premiums of not more than 10 percent of the employee’s gross taxable income
from the employer. These rates of wages shall be adjusted by the amount of
increases in the federal minimum wage over $5.15 per hour, or, if greater, by the
cumulative increase in the cost of living. The cost of living increase shall be
measured by the percentage increase as of December 31 in any year over the level
as of December 31, 2004 of the Consumer Price Index (All Urban Consumers, U.S.
City Average) as published by the Bureau of Labor Statistics, U.S. Department of
Labor or the successor index or federal agency. No CPI adjustment for any one-
year period may be greater than 3%. The Governor or the State agency designated
by the Governor shall publish a bulletin by April 1 of each year announcing the
adjusted rates, which shall take effect the following July 1. Such bulletin will be
made available to all employers and to any other person who has filed with the
Governor or the designated agency a request to receive such notice but lack of
notice shall not excuse noncompliance with this section. An employer shall
provide written notification of the rate adjustments to each of its employees and
make the necessary payroll adjustments by July 1 following the publication of the
bulletin. Tips or gratuities received by employees shall not be credited as being any
part of or offset against the wage rates required by this section.

B. The provisions of this section may not be waived by agreement between
an individual employee and an employer. All of the provisions of this section, or
any part hereof, may be waived in a bona fide collective bargaining agreement, but
only if the waiver is explicitly set forth in such agreement in clear and
unambiguous terms. Unilateral implementation of terms and conditions of
employment by either party to a collective bargaining relationship shall not
constitute, or be permitted, as a waiver of all or any part of the provisions of this
section. An employer shall not discharge, reduce the compensation of or otherwise
discriminate against any employee for using any civil remedies to enforce this
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section or otherwise asserting his or her rights under this section. An employee
claiming violation of this section may bring an action against his or her employer
in the courts of this State to enforce the provisions of this section and shall be
entitled to all remedies available under the law or in equity appropriate to remedy
any violation of this section, including but not limited to back pay, damages,
reinstatement or injunctive relief. An employee who prevails in any action to
enforce this section shall be awarded his or her reasonable attorney’s fees and
costs.

C. As used in this section, “employee” means any person who is employed
by an employer as defined herein but does not include an employee who is under
eighteen (18) vears of age, employed by a nonprofit organization for after school
or summer employment or as a trainee for a period not longer than ninety (90)
days. “Employer” means any individual, proprietorship, partnership, joint venture,
corporation, limited liability company, trust, association, or other entity that may
employ individuals or enter into contracts of employment.

D. Ifany provision of this section is declared illegal, invalid or inoperative, in
whole or in part, by the final decision of any court of competent jurisdiction, the
remaining provisions and all portions not declared illegal, invalid or inoperative
shall remain in full force or effect, and no such determination shall invalidate the
remaining sections or portions of the sections of this section.
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ADDENDUM B: Testof NAU o08.188

NAC 608,100 Minimum wage: Applicability; rates; annwal adjustments,
(Nev. Const. Art. 15, § 16; NRS 607.160, 608.250)

l.  Except as otherwise provided in subsections 2 and 3, the minimum wage
for an employee in the State of Nevada is the same whether the employee is a full-
time, permanent, part-time, probationary or temporary employee, and:

(a) If an employee is offered qualified health insurance, is $5.15 per hour; or

(b) If an employee is not offered qualified health insurance, is $6.15 per hour.

2. The rates set forth in subsection | may change based on the annual
adjustments set forth in Section 16 of Article 15 of the Nevada Constitution.

3. The minimum wage provided in subsection | does not apply to:

(a) A person under 18 years of age;

(b) A person employed by a nonprofit organization for after-school or summer
employment;

(c) A person employed as a trainee for a period not longer than 90 days, as
described by the United States Department of Labor pursuant to section 6(g) of the
Fair Labor Standards Act; or

(d) A person employed under a valid collective bargaining agreement in which
wage, tip credit or other provisions set forth in Section 16 of Article 15 of the
Nevada Constitution have been waived in clear and unambiguous terms.

4.  As used in this section, “qualified health insurance” means health insurance
coverage offered by an employer which meets the requirements of NAC 608.102.
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ADDENDUM € Textof NACU 6B8.102

WAC 608,182 Minimum wage: Qualification to pay lower rate to employee

offered health insurance. (Nev. Const. Art. 15, § 16; NRS 607.160, 608.250)

To qualify to pay an employee the minimum wage set forth in paragraph (a) of
subsection 1 of NAC 608.100, an employer must meet each of the following
requirements:

I.  The employer must offer a health insurance plan which:

(a) Covers those categories of health care expenses that are generally
deductible by an employee on his individual federal income tax return pursuant to
26 U.S.C. § 213 and any federal regulations relating thereto, if such expenses had
been borne directly by the employee; or

(b) Provides health benefits pursuant to a Taft-Hartley trust which:

(1) Is formed pursuant to 29 U.S.C. § 186(c)5); and
(2) Qualifies as an employee welfare benefit plan:
(I) Under the guidelines of the Internal Revenue Service; or
(II) Pursuant to the Employee Retirement Income Security Act of 1974,
29 U.S.C. § 1001 et seq.

2. The health insurance plan must be made available to the employee and any
dependents of the employee. The Labor Commissioner will consider such a health
insurance plan to be available to the employee and any dependents of the employee
when:

(a) An employer contracts for or otherwise maintains the health insurance plan
for the class of employees of which the employee is a member, subject only to
fulfillment of conditions required to complete the coverage which are applicable to
all similarly situated employees within the same class; and

(b) The waiting period for the health insurance plan is not more than 6 months.

3. The share of the cost of the premium for the health insurance plan paid by
the employee must not exceed 10 percent of the gross taxable income of the
employee attributable to the employer under the Internal Revenue Code, as
determined pursuant to the provisions of NAC 608.104.
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ADDENDURM B Testof NAC 608,104

NAC 608104 Minimum wage: Determination of whether employee share of
premium of qualified health insurance exceeds 10 percent of gross taxable
income. (Nev. Const. Art. 15, § 16; NRS 607.160, 608.250)

. To determine whether the share of the cost of the premium of the qualified
health insurance paid by the employee does not exceed 10 percent of the gross
taxable income of the employee attributable to the employer, an employer may:

(a) For an employee for whom the employer has issued a Form W-2 for the
immediately preceding year, divide the gross taxable income of the employee paid
by the employer into the projected share of the premiums to be paid by the
employee for the health insurance plan for the current year;

(b) For an employee for whom the employer has not issued a Form W-2, but
for whom the employer has payroll information for the four previous quarters,
divide the combined total of gross taxable income normally calculated from the
payroll information from the four previous quarters into the projected share of the
premiums to be paid by the employee for qualified health insurance for the current
year,

(¢) For an employee for whom there is less than | aggregate year of payroll
information:

(1) Determine the combined total gross taxable income normally calculated
from the total payroll information available for the employee and divide that
number by the number of weeks the total payroll information represents;

(2) Multiply the amount determined pursuant to subparagraph (1) by 52; and

(3) Divide the amount calculated pursuant to subparagraph (2) into the
projected share of the premiums to be paid by the employee for qualified health
insurance for the current year; and

(d) For a new employee, promoted employee or an employee who tums 18
years of age during employment, use the payroll information for the first two
normal payroll periods completed by the employee and calculate the gross taxable
income using the formula set forth in paragraph (c).

2. As used in this section, “gross taxable income of the employee attributable
to the employer” means the amount specified on the Form W-2 issued by the
employer to the employee and includes, without limitation, tips, bonuses or other
compensation as required for purposes of federal individual income tax.
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PROPOSED EMIRGENCY RECULATIOMS GF1UE
LAROR COMMISSIONER
NOVEMBER 29, 2006

EYPLANATON- Matter that is underlined is new: matter in brackets [omitted
material} s material 10 be omined.

AUTHORITY: §5113, MRS 607.160(1)b), NRS GoB.z7o, NHS 60808, NUS
4338.0617.

Section ;. Chapter 608 of NAC is hereby amended by adding therato the
provisions set forth as sections 2 (¢ 12, inclusive, of this regulution. This
cegulation shell expire at the end of 120 days from filing with the Secretary of
State ot upon the fling of a teroparsry or parmanent regulation whichever should
oeeur first

Sec.2. Nevada has egtablished a two-ticred minimum wage.
A& The first tier, lower der, is from $5.15 to $6.14 per hour for
employers who provide qualified nealth insurance benefits.
B The second tier, upper tier, is $6.15 per hour for employers who do
not provide qualified heaith benefits,

Sec.3. The ‘aintrium wage may be adjusted ennually.

4 These rates will be «fusted snneally to include increases wi the
federal minirmum wage and a yearly cost of living adjustment as set
farthoin Article 15, Section 16 of the Constitution of Mevada

B e apnusl adjestments il bs anmounced in April and becosme
cpeetve on July 1 of each year.

C wch minkmum wage Her will inevezse by the same doliar amount as
the [wleral rate norense,

The minimum wage applies to al) employees 1o Nevada,

The minimum wege wwenmptiens codified at NRS 60B.250(2)
confhet with article 15, Section 16 of the Constitution of Nevada and
are no longer applicable.

Peopie under the age of 18, employed by a nonprofic organization
foc after school or sumymer employment or as a tainee for 3 perind
not longer than ninety (50) days ave not considered empioyess for
thie purpose of compliauce with the munimum woge,

There 15 no distinction berween whether an employee 5 hull-time,

permanent, part-fime, or lemporery

{Fel
o
{}
&
® >

see. ;5 in order ro gualify for the lower minimuny wage tice an employer
mrust compdy with all of the following:
A, Heahth insurance coverage nsust be made zvariable to the employee
arud the employees desendents; and
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B Theemployes's shaps JF e cost of the prombn annstoeeed 0%
{ntevpal

i

of the 2mployes’s gross tncome xs deidred under
Revenue Code o the rupe interval between the premauin
payments; and

The health insursure must pe ¢ policy, contract, ertiffoute o
agreement offered or fzsued by 2 carder authorized by the Nevads
Inauranee Commissioner to provide, deliver, srrange s, puy for or
reimburse any of the costs of heath care serviees or, i the
alternative, any federally approved celf-funded plang established
nader the Emplovee Retivement [ncome Zecurity sot of 1974
(ERISA), as amended, except that madical discount plans as
defined by NRS 695H.050 and workers compensation lnsurance du
not qualify as health insurance.

Sec. 6. if an employee declines coverage under a qualified health insurance
plan uffered by the employer, the employee ray be paid in the lower minimum
wage ter, however, the employer must document that the employes has declined
coverage and declining coveraga may not be a term or ccudition of employment.

See, 7. If an employer offers qualified health nsurance, but for some
reason the employee is unot eligible to receive the coverage provided by the
employer or there is a delay before the coverage can becoms effective, the
cmployes must he paid the upper tier wage until such time ns the employee
vecomes eligible and i offered coveruge or when the insurance becomes effective.

er. 8, Por the purposes of complying with the overtime provisions of NRS

18 o B1),

A An employer who qualifies for the jower ter minimam wege shall pay
all employees with a base hourly rste of $7.725 per hour or less
avertime whenever the employee works more than eight hours n a
workday.

. An employer who (s required to pay the upper tier miniorum wage shall
oay all emplayees with a base hourly rate of $9.225 per hour or lass
avertime whenever the employee works more than oight houss m a
werkday.

(e

fon)

M

et

{

¢
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Chapter 608 of NAC
OB Fide No, T064-07

ADOPTED TEMPORARY REGULATION QF THE
OFFICE OF THE LABOR COMPMISSIONER

Filed with the Secretary of State on April 10, 2607

BXPLANATHON. Matror that (s daffofed 8 pe WD il i Brac ol faeiis e i gy
meaterind o e sestted

SULHORITY & 3 1-10: Artcle 13 Seonan 1o the constiution of the Sute of Navada, Sy
b T LA NRS AT LAD

Secnon b Chapter 6U% of NAC 15 hereby wiended by adding therew e

prowasns ser forth 38 sections 2w Yo mctusie, of ths rogulaton

Sev D Definition of nuistione wage (e,

. The lawer tier is from $3.15 16 $6.04 per lour far etnployees who affered qualified
frealeh instrance henefis,
The wpper der iy $6.45 pev hour Jor employees who are ot uffered yualified
lrealth hetiefits,
§oti cmployer sast pap the wpper ter raie anless dhe cmplagyee qualifies for the

Linver tice rate.
b These rates sy change bused o the arnnad wdjesanents s set Sorth o fetdele
13, Sectatse £6 of the Cupstiontivn of Nevadi

C dpplicabilicy of Migiucgn Wage
L The wminimuny svage applies tu all cinployecs in Nevada,
7 The anly exceptinns o the miulmuns wage are
tup Persons under the age of 187 or
thiPersans eimployed by o nonprofit orgasdzadion for ofter seliasl ar dnmier
criprloyntont! oy
i florsons enipluved ws ramees for u peciod ot fotgec thas ainety (907 dugs ws
intesprered by the L. 5. Deparintens of Labar purcedns o Section Htup of the
Feir Lubor Stardurds A or
i Povsans cimpdiyed wader @ valid Gdfective burgaiaing ugeeemend wlere
frifete 15, Sectivn 16 af the Nevada Cansijiation celating (o miniminn wage, Hp
credit ur other provisians included therein have hees walved 1w cledr and
s mbig iy (ermy,
¢ There iv wo distncton hepeeon fitll-time, perpuinend, pot-tivie. probatinnary, ar
remporary enpluvees,

See 4 Fn order to guealify for the liseer mivimin wage fov pn cuplover st camply sl all

>

af the follovwiog:

Sowney Edait of Wdened Vempornery Bevuivnon PU0E U

0623
JA G109
MDCO01070



Lo Quulified health insurance coverage wust be made ayailable o the canployee wnd
the emypilsyees depondenss. if any.  For the purpases of thiv section, qualified
healtlh insurunce coverage s Cavaflable o the emplopee awd cmploye’s
dependents” wiest an eoploper contracts for ve otherwive maincains quulefied
healiht insurance far the class of caployees of which vhe employee is w wwmber,
sabfect puly (o fulfillment of the conditions required w complete the coverage
which ure applicable to all similorly-situated employees widiin this class, undess
the waitlug period excerds siv monthsy and

L The emplayee’s shave af the cost of the premiam cannor peceed 16% of the
employee’s gross laxable income afiributuble o the coplayer as defined ander
the Internal Revenne Code;

tep “Gross Taxuble Tneome ™ wttriimiable w the craployer steans the anount
specified um the employee’'s Wo2 jssacd by the employer and includes tps.
bonuses or ather compensation ax cequired for purpeses of  federal

individual breome e

thy To determine whethier the emiployee’s share of the preminm does not execed

1% of the empluyee s srass waxuble income, the emplayer ueay:

/. For un employee Jor whaow the emplover has fssued ¢ W-2 for the
inmedintely preceding year, divide the grass raxable income frorms the
etnployer inro the projected cnployee’s shure of the prewinms for
qualified health insurance for the current year;

4. Fur an employee far which the emplayper has pot ivsird a W2 and
las payreft funwation for the faus prioe gearters, divide the’
vambined il of grose quxable income pormally odetilaed fram
this puyroll infermation from fleese four quarters inte the projected
empluyee's share of the premioms for qualificd healtlt (usuruace fur
these four quarters;

i Far ua empluyee [or which there is lexy than an apgregale year uf
payrol iuformeation, the empliyer shull

() tahe the totd payrall sufurmativn wvailoble for die emplapee
doterminie the contbuted ratnd of grose texulde tucowme normafly
cofonluted from shiv puyrall information; and

Y Afrer dividing U by the nanher af weeks 6 represents and
migrliigdying it by 32, divede this annrendized niomber oty the projeciod
erpayee’s shirve of the preminms [ir queafified heald fnsirunce for
the currentt year:

e Fara dew etiplayee, promuoted employee. or an entployee swhe Do
eiyhucen years of age during employment, the employer shatl swait
wntif the vmplupee bay cosaptored nwa narmal payrofl periods and
then ytilize this payeoll jnformation as set foeth in subsectne §
whove refating to an employer for which there is less thay n complere
year of eppfoyent; and

ffers o health benefit plie that sweets one of the folfawing regnirenents:
(a) Flre plan cuvery ondy those categaries of health coare expenses dhuf ure
venterally deductitile by euplopees an their ipdividuad ferderal income ax
veneripe preeswant o the provisions of 26 U850 Sec. 23 wind aey federnd

5

Aoy Drsth of Ndoeted Terporary Rogutation TO04-47
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regiclations relating thecete, 1f thase expenses had been horne directds by
thase empluyees; or
¢y Prowtdes Bealth benetits puorsaant tn a Taft-iHarloy st which:
/ Is jurmed pursaant fo 29 0.85.C Sev. (880055} and
A Oualifies as an employee welfure henefit plas vonder the nwesnal
Reswnite Service guidelines: or
(o s qrealified emiplovee welfare benefir plaa pursuand ta the Empluyee
Rerivernant Tneame Securiyy Aeraf 1674, 19 U85.C See, 1001 er ceq.

Seo & An emyprloyer maiy decitde o pay the maxonga wage cure for suimn wage ourrenity
applicable v fiew af making any deteriination weder diis regotation that the omployee way be

petid the bower sfningne wage ritle.

Seo 6 W u determinatian is weade dhat the cwmpluyee’s share of the premivs does sol exceed
L% of the employue < gruss mxahle imcone fro the omiplaper, the euiployer aay pay the
ewmployee thraugh he cud of the colendar yenr for sohach the determinadion hus hererr sivenele
ather:

[ The lowest miininmum suge rate enrrentdy upplicable: or

I Any aaronar within the lower miiiiserm wuge tier carrently applicable.
Seo T U an empluvee dectines coverage under w qualified frealts insurance plan oyfered by
the cmployer, the cmplayer st document that e cnployes fras declined caverage.
Doclining coveruge may het be a term vr candition of eopleoyment.

son X Apas aployer sffory gualifiod lealth nraerence with a waning perind of ou iiore han
6 manthy, the empfayee may be paid st the bower der wage recee I aa cuiploper does aot affer
v qualifiod foalth insivance plan or the lieadth benefit plan s nor pvailuble or the heatth
hevtefit plare i not prrnvided within & momles of emplovinent. the employe nnst be paid ie
upper tier wyge rale wond sich gme as ihe employee breomes oligible and o offeved coverage
ar whon the inviraacr becomes effective. The teem of the waiding pevivd sy he madificd i a
ot fide cotlective hargatuiug agreement but auly if the modification ic expliciily ot foeth in
such agreement in clear and upambiyias lorm .

Suw 3. Far e pgrpases af complying with die duily avertine provicicas af NRS 608.018(11,

un emplover shall pay avertime based wis e adsivma waye oy fur which that eusplopre o
r;l/&fiﬁt’éf:

oo HONAC aUX 10 s heveby repeaied

R ST TP S TR YL SN N T % T L PP R POV v

Ceene e [ R R gy Calwoetii ooty
H

BRI LT T
e T Y K T CTL A et boor

Tompdey Eoveirs o apeg o e 88 e ey |
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NOTICE OF ADOPTION OF TEMPORARY REGULATION
LCB File No. T064-07

[he Office of the Labor Commissioner adopted wmporary resuistions assigoed LUB File

No FOUS-07 which pertain to chapter 608 of the Nevada Admipstnive Code on March 6, 07

P

it

INFORMATIONAL STATEMENT

ureiant tr NRS 2338 Usé, the Ol of the Labor Commussioner provides die foflowmg
vormation concerning sowly adopted wimporiry regulations for NACT 508,

fay F description uf Hesv prblic comment was solicited, a summary of the pablic respanve, and

et

id

an explanation ow uther interested persuns may obrain a copy of e suinmary.

Public cormment on the propossd rule wis sohicited on the ageney website, posted potices, -
mad, direct matl to persons o the agency 2338 muuling list, public workshops, and presy
refeases. Coptes of the sirumary are avadable through the apency websue o upon request
from the agency

i The musnber of persons wihuy
Vodttended cach hearing:
Futty-four peaple tttended the hearivg, vwenty-fIve i Las Vegas and neten in Carson

City.

Testified at vacl hearing
S oven mdividuals wesiticd g the heuning,

Submited (v the agewey weitlen statentenis.
Woriiten conunenats were recerved from six individuals wid organizaions.

Andres MoHenry of Administafl and Cevitia Roun Kureweg of ADP Tuwt Sowice submttad
comments concerming health insurance provided by professienal amployer organtations
[PECY who sponsor and maintmn benefi plans for clienrs pursuant o “ca-employment

retatwnships.”

It

Uare Reed a Nevods casing dealer submptted somments cancerning e J0%5 pioss s abie

HIC NS YCQHEFCEWUHQ

mpower Ine of Southern Nevada and the Nevads Siatling

fom Havmie represcnung v
Assecration subntted gquestons concmmg the msuraies reqursents,

Jen Sarafina of the Kamer. Zucker & Abbott law finm submuied comments Joncemmg the
HSUTENCT TOQUITE e s,

a -
Agency (it of Sdemied Tommperary Regularion 735047
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This Opposition is brought in accordance with Nevada case law, the attached Memorandum
of Points and Authorities, the affidavit of Jeremv J. Thompson attached hereto as Exhibit A, the
papers and records on file with the court herein, and on such oral and documentary evidence as

may be presented at the time of hearing on this Motion.

N

DATED this _day of May, 2016.

5 RS B o
ks N ow LY FE N

NICHOLAS MTWIECZOREK
_Nevada Bar No. 6170
" DE ANNA L. FORBUSH
< Nevada Bar No. 6646 ‘
~ JEREMY J_PHOMPSON
Nevada Bar No. 12503
3800 Howard Hii"hnﬂ Parkway. Suite 500
Las Vegas, Nev rada 89169
Attorneys for Defendants

Dock‘ket 71289 Document 2016-29135
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Lo INTRODUCTION.

It would be difficult to envision a motion for summary judgment less worthy of being
granted than the one proffered by Plaintiffs here. Plaintiffs” motion takes the Court on & trip to
their disorganized factual recitals, weak and unpersuasive arguments, and inapplicable law. The
motion takes the Court to Connecticut, of all places, for legal authority 1n an attempt to answer the
questions “what is meant by the term “health benefits’ as used mn the Nevada Minimum Wage
Amendment and what are its elements” and “do the health benefits Defendants provide meet those
requirements.” Further, Plaintiffs use the Affordable Care Act, which was enacted mn 2014
analyze what sort of coverage the Defendants should have provided its employees in 2010 through
2013, That positon 1s nonsensical.

Plaintiffs contend, as does their proffered expert Matthew Milone (who is a former co-
emplovee of Plaintifs counsel) that the health benefits Nevada employers provide their
emplovees pursuant to the Minimum Wage Amendment must be S0 expansive so as to cover every
conceivable medical scenario in order to comply with the mimmal requirements set forth in the
Minimum Wage Amendment and its companion regulations, wrespective of the substanual costs

associated with such comprehensive cov O Plammuiifs” theory was plausible. then the

obligations the Minimum Wage Amendment imposed on Nevada emplovers were/are so
hurdensome that they far outweigh the benefit of providing any health insurance to any employees

whatsoever. Specifically, no Nevada employer could offer 1ts employees health insurance under

I

the 10 percent cost cap due to the substantal costs they would ncur in providing the “major

medical coverage” Plaintiffs believe they are entitled to under the Minimum Wage Ame ndment

t o

Plaintiffs” position is simply untenable. Their result-oriented argument obscures what 1s an|
uncomplicated path 1o compliance with Nevada's minimum wage requirements.  There s no doubt
that Defendants have complied with the minimum wage requirements established by th

constitubon and assoclated regulations.

In addition, Plaintiffs are improperly secking a decision from this Court which only the

> authorit

“ornmissioner has the

fove oy P
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determine what plans comply with NAC 608,102 and this Court cannot circumvent the Labor
Commissioner’s authority. NRS 607.160. In fact, the Eighth Judicial District Court resolved this
specific issue in Christopher McLaughlin v. Deli Planer, Inc. and concluded that whether or not a
plan complied with NAC 608.102 is a determination to be made by the Labor Commissioner, not
the court. That fact alone supports denying Plaintiffs” request for summary judgment,
L BACKGROUND,
In Nevada, the minimum wage is established by the state constitution. Nev. Const. art. [5

§ 16(A).  Section (16MA) of Article XV, commonly referred to as the Mimimum Wage

Amendment (CMWATY states:

Fach emplover shall pay a wage to each employee of not less than
the hourly rates set forth m this section. The rate shall be five
dollars and fifteen cents ($5.13) per hour worked, if the employer
provides health benefits as described heremn, or six dollars and
fifteen cents ($6.135) per hour if the employer does not provide
such benefits. Offering health benefits within the meaning of this
section shall consist of making health insurance available to the

1
emplovee for the emplovee and the emplovee’s dependents at a

total cost to the emplovee for premiums of not more than 10
percent of the emplovee’s gross taxable income from the employer.

the time the amendment was adopted in 2006, the federal minimum wage rate was $5.15 per

LEL

¥

hour, See 29 US.C. & 206(a) (2006, The amendment raised the state mmumum wage rate 1o

&

S6.15 per hour and also provided for a lower-tier wage rate that remained consistent with the prior

wage rate of $515 per hour. The lower-tier wage rate created a residual exception 1o the

Wl
&

imendment’s general increase in wages by giving the emplovers the ability to continue to pay the

ey 4 ses o o Mol v s thar ¢
prior o the amendment’s approval, provided that the emplover

Vf

same wage rate that was in ef

makes health benefits avaitable 1o the employee.

Prior to the amendment s final voter approval, then-Labor Commussioner Michael Tanchek

sought and obtained an Attorney General opimon indicating that he would hkely re
administrative enforcement over the new minimum wage amendmen In Tight of the

amendment’s approval, and in order 10 provide necessary guidance concerning compliance with

[SR19NE

Exhibit B Openmg Brief of the Srate of
7 Op. Nev, Aty Gen
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! Commissioner Tanchek invoked the rulemakir
2 ed
3 guidance to emplovers on the of MWA compliance.” The

41| transtformed into temporary reoulations, which in turn were converted into permanent regulations.
! yreg i

51l See Nevada Administrative Code (“"WNACT) 608.100-608.108.

5 In the legislative session immediately following the 2006 general election. and in the

)

gulations into more permanent regulations, Commissioner

&

process of converting emergency ie

811 Tanchek appeared before the Scnate Committee on Commerce and Labor to explain the
9| administrative regulations associated with the MWA and the Labor Commis s view of the

, e & / .
10| MWA Commissioner Tanchek provided an oral and written explanation of the amendment and
111 the objectives of the associated regulations.  He acknowledged that the relation of health benefits
12 to the two-tier wage structure was the “the major area of confusion over the amendment.”

lained that in order to qualify for the lower-tier wage rate an employes

13 1 Comumssioner Tanchek explained the

4 (1) insurance was to he made available o an
15 ce and emplovee’s dependents: and (3) that 1st fa

i vy ™ N TRV IS I N 4 Sy < . ™
¢ ommissioner Tanchek addressed the question “whatf
V7 flye svecy i miarreed the (¢ feven
B/ L1l <HiTe JLL ciﬂ(k Xi stamea to the Con YL

%11 were to decline health insurance the cmplover would stull meet its obligations under the

19 available.”

20 As part of the Committee’s question and answer process, Commissioner Tanchek was also
the MWA

[

i
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]

r. there are all sorts of

! the lower rate. As | pointed out carls
different kinds of health benefits that are available. Think of group
= health, HMOs, PPOs, self-funded plans, cost reimbursement plans,
and the hst goes on.

b

4 You have to be careful with this guestion because it 1s really easy

to get bogged down in the complexity [of] msurance... The

5 preferred approach is to set understandable standards so the

) employers and the employees can draw their own conclusions,
9]

~ Fhe current approach is to adopt the standard used m the bugimess

' tax provisions of NRS 363A and 363B. This has several

8 advantages. We didn’t need 1o reinvent the wheel. It s a standard

that 1s already in existence and with which employers are familiar,

9 Fmployers know whether their insurance meets the standard.

0 Since 1t 1s statutory, there is legislative history behind i meﬁiiy,
L we were able to get a good consensus for that approach from
1 husiness and the drafters of the amendment. In addition, we
inch de:d ERISA plans and Taft-Hartley plans.  Those types of

12 plans are rooted in preemptive federal law, are regulated, and cover

some types of plans not covered under our statutes.

1

at the time of enacting the regulations assc

15
P b P T, g . & ~ - P i~ o -
I and of the speciile requirements an
171 emplovees under the MW A s excepted wige rate.
- %,
% 4
8

T a aral \\ AT &
procvedures, (

pTa" consistent wit
N g =Y \( £ 1
GO8 TO0-608 108, NAL the parameters that an employer must meef 10

o~ L oqualify to pay an emplovee the MWA's excepted rate. NAC 608 102, which is titled “Minimum

wage: Qualification to pay lower rate to employee offered health insurance.” states that in order

23
b4 | to qualify 10 pay an employee the excepted wage rate specified in the MWA, the health insurance]
f
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regulations relating thereto, if such expenses had been borne directly by the employee: (2) be
made available to the employee and any dependents of the employee; (3} not have a waiting penod
that exceeds more than six months; and (4) not cost the employee more than 10 percent of the
gross taxable income of the employee attributable to the employer. NAC 608.102

Defendants” plans satisfy every requisite of the term “health insurance™ as defined by the
MWA and supporting regulations. Specifically, the plans: (1) cover those categories of health care
expenses that are generally deductible by an emplovee on his individual federal income tax return
pursuant to 26 U.S.C. § 213 if such expenses had been borne directly by the employee; (2} are

1

available 1o employees and their dependents: (3) have a waiting period that does not exceed more
than six months: and. (4) cost the emplovee no more than 10 percent of the employee’s gross
taxable income attributable to the employer. Nev. Const.art. 15 § 16(A); NAC 608.102. Plaintiffs
do not dispute points (2) through (4) and thus Plaintiffs concede that the Defendants’ health plans
complv with the MWAs requirements that health insurance is made available to employees and
their dependents, with NAC 608s requirement that the health insurance waiting period is less than
six months, and that the MWA's requirement that the health msurance offered cost no more tha
10 percent of the emplovee’s gross taxable income. In fact all Plaintiffs dispute 1s whether or not
the health benefits Defendants” provided constituted “health insurance” under the MWA, which
coes to pomt (1)

Plaintiffs ask the Court to expand the term “health msurance” as 1t relates to the MWA

NAC 608.102. They argue that the Court should create 1ts own definition of health insurance

based upon Plaintiffs’ counsel’s wish list of what qualifies as health insurance (which 1s coverage

that would be impossible for Nevada employers to offer considering the 10 percent cost cap), the

yrdable Care Act. “social expectation.” irrelevant statutes. and counsel’s former colleague’s
expert report. Such information provides this Court no assistance in determining whether the

Diefendants” health plans are commensurate with what is required by the MWA and the NAC.
i P

s an et n; w ee on m ‘her ;'*mvde al federal meome

niums that exceeded ‘s gross taxable mcome

yee First Ame *45[* 4 (f;m;g,.:i:t: e
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Defendants” plans are health msuran

ce for the purposes of the MWA and the NAC and therefore

the Court should deny Plaintiffs” Motion.

[ L EG

g
P
"
e
-

Any legal issue of substantive law may be decided by summary judgment.

Summary Judgment 1s “appropriate

reasonable yury o find for the nons

SO8088. *1 (D. Nev. March 1, 2006)."

no legally sufficient evidentiary basis

Conversely, “{i]f a reasonable jury

mappropriate” Borgerson v Scanl

appropriate only if “the facts and law will reasonably support only one conclusion.”

Intern.. Inc. v, Wilander, 498 1U.S. 337, 356 (1991} (citing Anderson v. Liberty Lobby, Inc.. 4

NRCP 56.

where there is no legally sufficient evidentiary basis for a

noving party.” Moss v. W

could find for the non-movi

¥

U.S. 242, 248, 250-51 (1986)): Delange v Dutra Constr. Co,. 183

Judgment as a matter of law 18 appropriate where there

lon, 117 Nev. 216, 220 (2001).  Summary judgment

shoe Med Crr.. Inc., 2000 WL

1S

for a reasonable jury to find for the nonmoving party. /d.

ng party, summary judgment is
1$
McDermaott

A

F3d 916 (9th Cir. 2002). It

he

party opposing summary judgment would be entitled to prevail under any reasonable construction

of the evidence, and any acceptable theory of law, summary judgment agamnst that nonmoving

party cannot be sustained. Harris v
IV,  THE HEALTH PLANS.

Lo

Defendants dispute seve

ment 4

that Plaintiffs Day, Wilbanks, Ols

employment dates cited. As pointed

Jizhaki, Y83 F.3d 1043 (9th (

,;L

1/&&

7

{ Plainuffs’ purported undisputed facts, although those facts

tissuc in Plaintiffs’ motion
zvnski, and Frzlaft were

out in Defendants” Oppositio

&

Specificall

v, Defendants dispute

paid a rate of $7.25 for the
n to Motion for Certification, the

four named Plaintiffs had varving rates of pay throughout their employment with Diaz maki

$8.25 per hour to $10.25 per hour to

er he

~

$11.00 per hour. and later $7.25 per hour: Wilbanks recalli

9%

yur: Olszynski making §7.25

[flederal cases interpreting the

Rules of Cyvil Procedure

o

are

A

ing

g

per hour and then S5.13 per hour

Federal Rutes of Civil Procedure

1% F

?:i'«;cd in E'ch part upon thew fede

tare

ral

2y (quoting Las
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in a Colorado location: and Fitzlaff making $7.25 per hour.
in addition, Plaintiffs fail to cite any undisputed facts associated with the coverage they
believe they were entitled to. There 18 no explanation. let alone undisputed facts, as to the specific
benefits the Defendants should }mw srovided to comply with the MWAL Instead, Plaintiffs use
hearsay and argument lacking in foundation to define what actual benefits the Defendants should
have provided, Plaintiffs “undisputed facts” are also supported by conclusory and inaccurate
allegations unsupported by specific reference to admissible evidence. For example, Plaintffs
claim that Mancha Development Company selects and contracts for health benefit plans for the
employvees of the Defendant. That “undisputed fact™ is objectionable and lacking i foundation as
¢ business no longer exists after its bankruptey. Such mappropriate and (nadmissible information
defeats summary judgment.
‘The 2010-2013 Starbridge Plans

Defendants do agree that between July 1. 2010 and December 31, 2013 they offered

v
s

Plaintiffs the CIGNA Starbridge limited benefit health plan (the “Starbridge Plan). The

Starbridge Plans covered expenses for outpatient care such as, but not himited to, diagnosuc tests,
! ! ; 2

urgent care facility services, doctor’s office visits, emergency room service, charges for casts,

=

splints, trusses, crutches and braces (except dental braces). charges for a postpartum visit, radiation

and chemotherapy treatment, and anesthetics.’

In addition. the Starbridee Plans covered in-hospital sureertes, 31,500 per occurrence with
3 & b3

unlimited occurrences and no maximum amount to be paid by the Plan. ~ The Starbridge Plans

covered $2.000 with the patient responsible for no deductible

'
ot
i}
i
o
4
d
¢
o
I
¢}

000 per year fo

An accidental death henefit is included i the Plans for $10.000 or $15.000 and office visits are

1 e
i by referenc 14813 W ;E\ih\\ Depo., Ex!
P oar A4 5

2013 S:a% yridge Plan (MDCO00097-

BT

0 1e Olezynsks Dena

Exhibit € - 2010-20

Id at MDCODO09T, MDCO00

= Jd at MDCH00090
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such care was covered at 100 percent.”  The MVP Plan’s wellness/preventative benefils were
- - - }

“limited to only CMS mandated preventative services,” which include a list of services, including:
alcohol counseling, annual wellness visits, bone mass measurements, colorectal sereening,
cardiovascular disease screening, diabetes screening, depression screeming, glaucoma screening,
influenza virus vaccine and administration, initial preventative physical examinations (IPPE).
behavior therapy for obesity, lung cancer screening, medical nutrition therapy, prostate cancer
screening, STD screening, mammography screening, ultrasound screening for abdominal
: S 4
ancurysm, and pelvic examination screenings.

The MVP Plan included “Chronic Discase Management Benelits” which were pavable at

100 percent and not subject to the copay. Those benefits included treatment related to asthma,
atherosclerosis, atrial  fibrllation, chronic  obstructive pulmonary disease, chronic  renal

HIV.

insufficiency, congestive heart failure. coronary heart disease, diabetes. epilepsy,
hyperlipidemia, hypertension, hyperthyroidism, hypothyroidism, metabolic syndrome, multiple
sclerosis, Parkinson’s disease, pre-diabetes, polymyvalgia rheumatic, pulmonary hypertension,
COPD, rheumatoid arthritis, sleep apnea, chronic venous thrombotic disease, and inflammatory

25
bowel syndrome.

Y. SRGUMENT
L. Defendants’ Plans Comply with the MWA and NAC 608.102.

As discussed supra, the MW A created two wage rates - a rate that that was commensurate
with the federal minimum wage rate and a lower, excepted wage rate. Emplovers were entitled to
pay the excepted wage rate “if the cost of health insurance benefit premiums for the employee, and

his or her dependents, [did] not exceed 10 pereent of the employee’s gross taxable mmcome from the

employer ™ Nev. Const. Art. XV, § 16, Other than the 10 percent threshold. the amendment
contained no other requirements for a health plan that emplovers must satisfy in order 1o pay the

lower cxcepted wage rate, After the MWA was enacted the Labor Commuissioner i1ssued

i
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Hrements b

21 plan, which s what was

e

bevond what 1s 1 the €

necded for an employer

“onstiiution | alifying health

S

on

of pay

P

b Except as otherwise provided in ‘;Hb*#CCTiE,‘m s 2 and 3, the
z minimurn wage for an employee in the State of Nevada 1s
the same whether the emplovee 15 a f zﬂ fme, permanient,
6 part-time, probationary or temporary employee, and:
(aj If an cmplovee 15 offered qualified health
insurance, 15 $5.15 per hour: ¢

(by If an ey

. in NAC 608 100(1)a). ~“an cmployer must
= emplover must offer a health nsurance plan

that are generally deductible by an employ

ploye
insurance, 18 561

SR P el e it
¢ 18 not o o heaith

NAC 608.102 in turn states that to qualify to pay an employee the minimum wage set forth

meet cach of the following requirements™ (1) the

that covers those categories of health care expenses

e on his individual federal income tax return pursuarnt

(4 to 26 US.C § 213 and any federal regulations relating thereto, if such expenses had been bome

5 directly hy the emplovee;  (2) be made available to the emplovee and any dependents of the

G emplovee; (3) not have a waiting period that exceeds more than six months; and (4) not cost the

income of the

17

[ % or € any othar

g || fequireme yyer in order for the emplover top

20 | 26 USCO§ 213 o (1t v medical expens forth the type of
medical care expenses that are deductible on a federal tax return. The term “medical care” is

1)

Aotsradd e 1y [ I ; " *
ey defined as: (1) amounts paid for the diagnosis, cure, mitigation, treatment,
~ | o oo % A ! i ¥ ~ 3 ‘o3
57 or for the purpose of affecting any structure or function of the body. (2} amounts paid fe
R : ' : 1 ;o - NI B .
4 transportation nrmanly for and cssential 1o medical care; (3) for qualified long
-t ' B - "'
¥ 1 T T DI NS L PSSy oy " e
~c || services: or (4] for insurance covenng medical care. The definiton of “medical care™ is furth
S JPNS AN EEPUREG e gt s LT O TS NPT S L e T PN IS PR S B
y: genned mits L reasury P 215 which seis forth specilic exampics OF meaical can
6 s .
o
There shatl be all
28 sxpaver, s aroa dep

R,

RO sTslatt
(S

o




d

26CFR T 2131, Forexample, the regulation states:

Amounts paid for operations or treatments affecting any
body, including obstetrical expenses and expenses of the
treatments, are deemed to be for the purpose of affecting any structure or
function of the body and are therefore paid for medical care. Amounts

expended for illegal operations or treatments are not deductible
1’\
1S

ot
€
[

rapy or X-ray

Deductions for expenditures for medical care ai%wabic undersection 2
will b@ Cnnﬁned strictly to expenses incurred primarily for the prevention
or alleviation of a physical or mental defect or illness. Thus, payments Sfor

the ﬁ)’f(m ing are pa;nwms for medical care: hospital services, nursing

services (including nurses' board where paid by the taxpayer), medical,

laboratory, surgical, dental and other diagnostic and healing services,

N-rays, medicine and drugs (as defined in f;ufzxg'}ziz‘zsgrzzpiz (23 of this

paragraph, subject to the l-percent limitation in paragraph (b} of this

section), artificial teeth or limbs, and ambulance hire. However, an
It

expenditure which s merely Meﬁ ial to the general health of an

individual, such as an expenditure for a vacation, is not an expenditure for
medical care.
Thus, because hospital services, nursing services, medical. laboratory, surgical. dental and
other diagnostic and healing services, X-rays, medicine and drugs, artificial teeth or limbs, and

ambulance hire are all examples of “medical care,” they qualify as health care expenses that are

generally deductible by an individual on his or her federal tax return pursuant o 26 U.S.C§ 213
[f a health insurance plan covers those same services, then it covers categories of health care

expenses that are generally deductible by an mdividual on his or her federal tux returm pursuant

plans include health care expenses that are “generally deductub

- o L ™y 1 : o i g
N T | SRS Ve LAy o PR TR 1y § e e e ot e R A R R R T R 2 1 YRy et
S 213 Fhe Plans covered doe office visits, oulpationt cw 0T

CIMETEENCY Care i Cmergeney roont., 1‘?;?%\

. - 13! v Fae ay b b by sy
and di‘\,!ﬂ(‘xthﬂdﬁ‘v treatment, ancsinesia
|- . - -
ambutance Services and Qi‘ﬁg{ﬁdﬁ*hﬂ care amdaot
. , '

care. x-rays, diagnostic tests, surgery, ancsthesia, accidental injuries prescription drugs. exams,

Exhibit € 201

Setendants |




{11 inpatient mental and nervous disorder treatment, inpatient drug and alcohol addiction eatment,
2 and ambulance services among other health care expenses.

3 2015 MPY Plan covered doctor office visits, preventative care, x-ravs and lab work,
401 emergency room, prescription drugs, specialist visits, CT/PET scans and MRIs, preventative
51 services and chronic disease management including services for asthma, congestive heart fatlure,
6 diabetes. emlepsy. ertension, multiple sclerosis, Parkinson’s discase. pre-diabetes, and sleep
5 L

/1 apnea among othe

& we oy [RS Ful fon No CEER b
g unavailing.
10 To avoid this inescapable outcome, Plainuffs argue that Defendants” plans were required o

L1 cover “the range.” if not all. of the health care expenses that individuals can possibly deduct on
121 their federal tax returns, including those histed in IRS Publication No. 502 for Tax Year 2013

] Plaintitfs contend that NAC &08.102 does not state that “some” or “few”™ of those health care

Lad

14 expenses that would be deductible need only be covered and that because the regulation reads

15 those categories of health care expenses” it must that mean “every” or “all’ health care expenses
16 | that are tax deductible must be covered, Plaintiffs claim thar NAC 608,102 includes nonexsstent
P70 language requinng lovers o provide 1nsurance that covers every possibi

18 nder 26 U5.C ¢ 213 while contemporanecus

19 which states that an emplover must offer a plan

201 of health care that are “generally deductible.” Surely, had the Labor Commissioner wanted what
2t could have eastly promulgated the regulation as follows: “The emplover
22 fth insurance plan that covers all categories of health care expenses that are or can
27 5008
o4 woissue
25

20

~y |




-~

G

-

¥
{

]
rd

As noted by defense expert Timothy Mulliner, Milone’s opinion, in particular, that Nevada
employers who opt to pay their employees the lower excepted wage rate must cover “each of the”
categories described in 26 U.S.C. § 213, would compel the absurd result that employers are
required to provide the most expansive coverage imaginable, and coverage not required under
prior statutes and regulations, at a cost to the employee of less than 10 percent of the employee’s
adjusted gross income. " Mulliner is a longtime practitioner of federal insurance law and he
conducted substantial legal and legislative research in forming his opinions related to this
litigation.  His expert report, curriculum vitae, and deposition transcript are attached hereto as
Exhibit .

Regardless, Plaintiffs use of IRS Publication No. 502 for Tax Year 2013 in support of their
claim is not persuasive. For example, under the caption “What are Medical Expenses™ the IRS
Publication sets forth the exact same description of health care expenses as 26 U.S.C. § 213 and
Treasure Regulation 12137 Under the caption “What Medical Expenses are Includible?” the

documents lists a series of examples, not “categories,” of medical expenses that are deductible

[he IRS Publication even states that the “list does not include all possible medical expenses™ and

39

(¢
o~
fi
-y
€
&3
o
s
h
]
[
g
%
51

therefore by its own terms the IRS Publication does not list the alleged “range
Plamuffs contend must be covered. The IRS Publication lists as examples of deductible medical
expenses lead-based paint removal for the home, legal fees, televisions, tnips, tuition and medical

I

Science practitioner. It is different to imagine any insurance pla

conterences, and Chrst

IRS Publication and it requires a substantial amount of wishful

(-\

covering every example in the

g to assume that the MWA and NAC 608,102 intended to have such services covered by

=

ii. Plaintiffs’ concerns regarding any violation of NAC 608.102 must be

ey S b o
Lommssioner,

brought before the Labor
Plaintiffs are attempting to circumvent the Labor Commissioner’s authority by requesting

summary judgment and asking this Court to deem Defendants’ plans legally inadequate under

Exhibit F Fxpert Reportof T

See TRS Publication !

Defendants’ Opposition t

LAEFEE o




et

O

~J

=

5

{3

o)
[

NAC 608102, Because no private right of action exists under NAC 608 102, Plaintiffs’ request
for summary judgment as it relates 1o any violauon of NAC 608,102 must be dented. One 1ssue
raised in Plaintiffs” motion s whether the Defendants offered health msurance as required by NAC

608,102, Plaintiffs do not claim that the premiums they paid exceeded 10 percent of their gross

MWA . Instead, Plamuffs claim

taxable mmcome, which 1 the sole requirem
that the Defendants offered benefits that did not comply with NAC 608,102, Plantifts” claim,

therefore, is not that Defendants violated the MWA but rather violated NAC 608.102. This poses a

NRS 607160 specifically states th

at only the Labor Commuissioner is charged with

enforcing all Nevada labor laws. NRS 607.160(1}. In complying with that mandate the Labor

COmmiss

oner is empowered 1o adopt regulations to carry out his duties and may take “any

appropriate action against [a] person to enforce labor law or regulation whether or not a clarm or

I B &

ng the wiolation.” NRS

complaint has been made to the Labor Commissioner concern

GOT 16011y, NRS 607 166(2) In fact. NRS 607 160(6) provides that only the

s of the MWA, Plaintiffs have
af Defendants” health

cks the force and effect of a

The Labor Commissioner also does not have the authority to "create” a private rnght of

enforcement capabibities of the Labor

action o

: an emiplovee o seek

Commissionery. Thig

o 3 It T T oaluse AT CCC S INE Y (VY 8 O e e -
damages or other relief through a private right of action. The Labor Commussioner can adopt and
enforce resulations but the Commissioner. alone. 1s empowered to enforce such regulations.

s [ ¢ s . e it PRTATR D Lt H . SUNPAE Af SRS NP 5
> request for summary judgment as to the quality of Defendants’ plans. therefore. should
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insuring emplovers.””” {emphasis added) The amendment proposed to amend Chapter 608 by

adding the following provision:

Any emplover providing a health benefit to lus employees must

provide the same benefits and pay health care providers in the

same [ashion as an insurance company pursuant to chapters 689A
1d 6898 of NRS.

After some reworking of the language in the committee, the First Reprint of AB 647 included the

following sugpgested revision to Chapter 6087
Any employer who provides benefits for health care to his
employees k%méi rr"‘fzd > the same henefits and pay providers of

health care in the same manner as a policy of insurance pursuant ©
chapters 686}& and 6898,

The Second Reprint had the same language and the amendiment was subsequently codified in NRS

17

6G8.15557
Thus. despite Milone’s and Plaintiffs’ contention NRS 608.1555, and as a result NRS 689A

o

and NRS 6898, does not apply to Defendants’ plans because Defendants are not self-insure

"”§
,.\
o

Similarly, NRS 608.156-608.1576 would not apply as those statutes include the phrase it an

emplover provides health benefits for his or her emplovees.” which according to NRS 608.1

language that would apply only to self-insured emplovers.”™

Lo fuk £ z

Exbibit B - Assembly Commerce Commitiee meeting nunutes (May 20, 1983}

Jd

/wd e

evada

o, Exhibit I - Legisla *w’ History of NRS 6081 5B 166 was introduced during the 62
1 and sought to make the inclusion of medical treatment of alcoholism and drug abuse mandatory for
. Asntroduced, ‘s” 166 included revisions to NRS 458, 6894, 6898, 6958, 695C. 5B 166

the Senate SIdef wzih several amendments (o the original language.  See, SB 166, Reprmted with Adopted

passed

Amendrents, First Repnint

When SB 166 reached the Assembly, the committee initially moved to Do Pass” the bill. See, Minues of
the Assembly Nevada State Legislature, 1983 Leg 627 Sess. (April 6. 1983). However, subseguent conversatio nl
among the commitice members ocourred regarding self-insured employers and atiac] | s 1o those

entities. Jd at p. O As a result of the discussion, the Assembly moved to "Amend and
amendment to include self- nﬂzzf“»‘ﬁ employers by smending Chapter 608, /4 The Second Q@;}fm‘{ ot ¢

See, ST O166.
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Plaintiffs do not explain how limited benefit plans and fixed-indemnity plans do not satisty the
MWA nor do they specify the language in the MWA that mandates “traditional major medical
insurance.” “comprehensive coverage,” or “traditional comprehensive” plans. Indeed, nowhere in

the MWA or the associated regulations is such verbiage used and the only requirements for a

o

f—y

health insurance plan offered in refation to the MWA are detailed in NAC 608

For self-interested purposes, Plaintiffs assert that the MWA created a heightened level of
coverage, which it did not. Nevada employers who pay the lower wage tier are not obligated to
srovide the most expansive health care coverage possible, coverage which the majority of citizens
do not reccive or are otherwise not entitled to.  Indeed, Plaintiffs farcically arguc that the

Defendants’ plans do not cover such items as infertility treatments and skilled nursing facility

charges

o N

which are charges that many current insurance plans do not cover.

Plaintiffs aver that the Defendants’ plans do not meet the minimum requirements set forth

T the MWA

i the Affordable Care Act (“ACA”). However, the ACA was enacted six vears afte

<

N

and in no way changed an emplover’s obligations under the MWA. Plaintiffs have no compelling
argument or admissible evidence to the contrary.

Indeed. Plaintiffs sole argument on this point is that the ACA 1mposes tax penalties on

o

individuals who do not purchase qualifying health insurance and Defendants” plans do not free

Plaintiffs from either purchasing qualifving health insurance or paying the penalties for not having:

done so. Again, Plaintiffs fail to identify the language in the MWA that requires an employer 1o

free from tax penalties or are complying with the ACA. Neither the MWA

Crnsure om “~ i0Yees are

¥

nor its companion regulations, enacted six years before the ACA, impose such radical obligations

on Nevada employers.

vt a Heguest for Su

E}EC

about their belicfs related to the “public understanding and|

expectation leading up to an in the period after the [MWA] enactment.” Neither Plainuffs” nor

their counsel’s belief system is an appropriate ground for granting summary judgment relief. It is
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Vi, EXPERT OPINIONS.

%,

Plaintiffs contend that Milone’s report supports their legal argument and they urge the

S;:

Court to consider his application of Nevada law to the Defendants™ plans. If the Court was o do
so it would be misapplying Nevada law for the reasons discussed above. For example, Milone
determined that because NRS 608.155 references NRS 689B that “it seemed to be the most
relevant [statute] to this case.”™ However, as Mulliner pointed out, NRS 608.155 is applicable
only to self-insured employers. Milone also remarkably testified that had the Nevada Division of
insurance approved Defendants’ plans, his opinions regarding the quality of Defendants’ plans
would not change.  Milones report 1s a work of advocacy as he not only misapplies Nevada lav
but he fails to conduct any research regarding the legislative history of the pertinent statutes and
44
has never litigated a case regarding the interpretation of the MWA ™
Plaintiffs scold Mulliner and fellow defense expert Michael Arrigo for boihing down their
opinions as to what constitutes “health insurance” to “very simple definitions.” That signifies the
entire problem with this issue. Plaintiffs are convoluting what is a straightforward issue with a
stew of jrrelevant laws and subjective beliefs to ascertain the obligations of a Nevada employer
under Nevada’s MWA. Plaintiffs cite the ACA, NRS 6081555, 608 156, 608,157, 608.1575, a

statement from a Connecticut Attorney General, the Center on Health Insurance

ok

federal law, and an IRS Publication to ascertain the meaning behind the term “health insurance” as

. Thig ~ - R AR R T T ar el I s d ~ -
mentioned [his hodgepodge of information 1s neither helptul nor relevant to

As noted by both Mulliner and Arrigo, health insurance is generally understood m the

industry to be a contract for insurance between an employer and a third-party insurer under which

o - . . 5 iy 45 ~ 4
an emnloves health benefits nlan 19 administered by a third party. Generally, there are two
IV F ) ! ) s

components: (1} an emplover plan to offer health benefits and (2) an admmistrator to process and

pay claims. That is the nuts and bolts of what constitutes health insurance in the industry. To
Exhibit 3 Depo. Trans. Matthew Mione, pp. 44:15-451.
“ Id. a1 54:21-57:16.

Id atpp. 24:8-17:25:21-24;

Exhibit ¥ -p. 5; Exhibit 25 to Plain
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evaluate the specifics of the plan an employer needs to offer to qualify to pay an employee the
excepted wage rate under the MWA, an emplover tums to NAC 600.102 which provides the
requirements any health insurance plan must have: (1) it must cover those categories of health care
expenses that are generally deductible by an employee on the employee’s federal tax return: (2) it
must be available to the employee and the employee’s dependents; (3) the waiting period for the

i

health insurance plan cannot exceed more than six months: and (4] the cost of the premium to the

employee cannot exceed 10 percent of the employee’s gross taxable income. Quite frankly, the

path for an employer to determine its statutory obligations is not as complex as Plamtiffs wish it to
be.
VII.  CONCLUSION.

Given the foregoing, Defendants request the Court to deny Plaintiffs Renewed Motion for

Partial Summary Judgment on Liability Regarding Defendants’ Health Benefits Plans.

DATED this .0 day of May, 2016
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JEREMY J. THOMPSON

Nevada Bar No. 12503

3IR00 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Attornevs for Defendants
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ant to NEFCR 9, NRCP 5(b). EDCR 7.26, and Administrative Order 14-2, [ certify

that I am an employee of Morris Polich & Purdy LLP, and that on this

REGARDING DEFENDANTS HEALTH BENEFITS PLANS via the Court’s CM/ECE 1o all

registered parties and /or their respective counsel of record.

Marris Polich &Purdy LLP

Contact Email
Beth A. Kahn, Esq. bkahn@mpplaw.com
Deanna L. Forbush, Esq. DForbush@mpplaw.com
Debbie Surowiec dsurowiec@mpplaw.com
leremy J. Thompson, Esq. ithompson@mpplaw.com
Lisa Woodruff lwoodruff@mpplaw.com
Maria T, Escobedo MEscobedo@mopplaw com
Natasha Martinez nmartinez@mpplaw.com
Nicholas M. Wieczorek, Esq. nwieczorek@mpplaw.com
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
Contact Email
Bradley S. Schirager, Esq. hschrager@wrslawyers.com
Christie Rehfeld crehfeld@wrslawyers.com
Dan Hill, Esq. dhill@wrslawyers.com
Daniel Bravo dbravo@wrslawyers.com
Dannielie Fresquer dfresquez@wrslawyers.com
Don Soringmeyer dspringmever@wrslawyers. com
E. Noemy Valdez nvaldez@wrsiawyers.com
Justin Jones, Bsa. iones@wrslawyers.com
Lorrine Rillera Lrillera@wrslawyers.com

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP.
Contact Email

lennifer Fir finley@wrslawvers.com
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NICHOLAS M. WIECZOREK CLERK OF THE COURT
Nevada Bar No. 6170

DEANNA L. FORBUSH

Nevada Bar No. 6646

JEREMY J. THOMPSON

Nevada Bar No. 12503

MORRIS POLICH & PURDY LLP

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Telephone:  (702) 8§62-8300
Facsimile: (702) 862-8400
NWieczorek@mpplaw.com
DForbush@mpplaw.com
JThompson@mpplaw.com

Attorneys for Defendants, MDC RESTAURANTS, LLC;
LAGUNA RESTAURANTS, LLC; INKA, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individual; Case No.: A-14-701633-C
LAWANDA GAIL WILBANKS, an Dept. No.: XVI

individual; SHANNON OLSZYNSKI, an
individual; and CHARITY FITZLEFF, an
individual, on behalf of themselves and all

similarly-situated individuals, NOTICE OF LODGMENT OF EXHIBITS
TODEFENDANTS GPPOSITIONTO
Plaintiffs, PLAINTIFFS’ MOTION FOR PARTIAL
SUMMARY JUDGMENY ON LIABILITY
V. REGARDING DEFENDANTS HEALTH

MDC RESTAURANTS, LLC, a Nevada
limited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA, LLC, a Nevada Hearing Date: May 31, 2016
limited liability company, and DOES | Hearing Time: 9:00 a.m.
through 100, Inclusive,

Defendants.

Defendants MDC Restaurants, LLC, Laguna Restaurants, LLC and Inka, LLC (hereinafter
collectively referred to as “Defendants”), by and through their counsel of record Morris Polich &
Purdy LLP, hereby submit their Notice of Lodgment of Exhibits to Defendants’ Opposition to
Plaintiffs’ Motion for Partial Summary Judgment on Liability Regarding Defendants’ Health

Benefits Plans, which is filed concurrently herewith.
’ Y 0570

1
Notice of Lodgment of Exhibits to Defendants’ Opposition to Plaintiffs” Motion for Partial
Surnmary Judgment on Liability Regarding Defendants’ Health Benefits Plans
Case No.o A-15-716677-C




Hxhibit Bescription
A Affidavit of Jeremy J. Thompson
B Opening Brief of the State of Nevada, Office of the Labor Commissioner, Nev. Sup.
Ct. Case No. 38770
C 2010-2012 Starbridge Plan and 2013 Starbridge Plan
D 2014 TransChoice Plan
E 2014 MVP Plan
F Expert Report of Timothy R. Mulliner, dated March 14, 2016, Cirriculum Vitae and
Deposition Transcript of Timothy R. Mulliner taken March 31, 2016
G Order Granting Defendant’s Motion to Dismiss filed December 16, 2014, and Order
Granting Defendant’s Motion to Dismiss Plaintiff’s First Amended Class Action
Complaint filed March 23, 2015
H Assembly Commerce Committee meeting minutes (May 20, 1985)
I Legislative History of NRS 608.156
J Deposition Transcript of Matthew T. Milone, taken March 16, 2016
DATED this | day of May, 2016.
MORRIS FOLICH & PURDY LLP
By: . i
NICHGLAS M- IECZOREK
Nevada Bar No. 6170
'DEANNAL. FGRBUSH?,
Nevada Bar No. 6546
JEREMY J. THOMFSON
Nevada Bar No. 12503
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Attorneys for Defendants
3 0571

Notice of Lodgment of Exhibits to Defendants’ Opposition to Plaintiffs’ Motion for Partial
Summary Judgment on Liabllity Regarding Defendants’ Health Benefits Plans
Case No.. A-15-716677-C
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CERTIFICATE QF SERVICE

Pursuant to NEFCR 9, NRCP 5(b), EDCR 7.26, and Administrative Order 14-2, I certify
that [ am an employee of Morris Polich & Purdy LLP, and that on this J_:__ﬂ day of May, 2016, |
served a true and correct copy of the above and foregoing NOTICE OF LODGMENT OF
EXHIRITS TG DEFENDANTS OFPOSITION TO PLAINTIFFS MOTION FOR
PARTIAL SUMMARY JUDGMENT ON LIABHLITY REGARDING DEFENDANTS
HEALTH BENEFITS PLANS via the Court’s CM/ECF to all registered parties and /or their

respective counsel of record.

Morris Polich & Purdy LLP

Contact ~ Email o

Beth A. Kahn, Esq. bkahn@mpplaw com

Deanna L. Forbush, Esqg. DForbush@mpplaw.com

Debbie Surowiec 1 dsurowiec@mpplaw.com

Jeremy J. Thompson, Esq ‘ ~ Ithompson@mpplaw. Com

Lisa Woodruff k iWOodruff@mpp aw.com

Maria T. Escobedo R M,‘Eyscvobedo@mpp aw.com

Natasha Martinez o nmartmez@mpdaw com

Nicholas M. erczcrek Esq nwxeczmek@mpp aw.com
Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP

Contact ; Email ;

Bradley S. Schrager, Esq. bschrager@wrslawyers.com

Christie Rehfeld crehfeld@wrslawyers.com

Dan Hill, Esg. dhill@wrslawyers.com

Daniel Bravo dbravo@wrslawyers.com

Dannielle Fresquez dfresquez@wrslawyers.com

Don Springmeyer dspringmeyer@wrslawyers.com

E. Noemy Valdez nvaldez@wrslawyers.com

Justin Jones, Esqg. liones@wrslawyers.com

Lorrine Rillera Lrillera@wrslawyers.com

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP.
Contact Email
Jennifer Finley ifinlev@wrslawvers.com

Hu\:
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AFFIDAVIT OF JEREMY J. THOMPSON IN SUPPORT OF DEFENDANTS’
OPPOSITION TO PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON
PIABILITY REGARDING DEFENDANTY HEALTH BENEFITS PLANS
STATE OF NEVADA )
COUNTY OF CLARK )

I, JEREMY J. THOMPSON, being first duly swom, deposes and states as follows:

1. [ am an attorney duly licensed to practice law in the State of Nevada. [ am an
attorney affiliated with the firm of Morris Polich & Purdy LLP, located at 3800 Howard Hughes
Parkway, Suite 500, Las Vegas, Nevada 89169, and counsel for record for defendants MDC
Restaurants, LLC, Laguna Restaurants, LLC, and Inka, LLC. I have personal knowledge of the
facts contained herein and if called as a witness I could and would competently testify to their

accuracy.

2. Attached hereto as Exhibit “B” is a true and correct copy of Opening Brief of the
State of Nevada, Office of the Labor Commissioner, Nev. Sup. Ct. Case No. 38770.

3. Attached hereto as Exhibit “C” are true and correct copies of the 2010-2012

Starbridge Plan and 2013 Starbridge Plan.

4. Attached hereto as Exhibit “B” is a true and correct copy of the 2014 TransChoice

5. Attached hereto as Exhibit “E” is a true and correct copy of the 2014 MVP Plan.

6. Attached hereto as Exhibit “F” is a true and correct copy of the Expert Report of
Timothy R. Mulliner dated March 14, 2016, Cirriculum Vitae, Fee Schedule and Deposition
Transcript of Timothy Mulliner taken March 31, 2016.

7. Attached hereto as Exhibit “4” are true and correct copies of the Order Granting
Defendant’s Motion to Dismiss (December 16, 2014); and Order Granting Defendant’s Motion to
Dismiss Plaintiff’s First Amended Class Action Complaint (March 23, 2015).

8. Attached hereto as Exhibit “H” is a true and correct copy of the Assembly

Commerce Committee meeting minutes (May 20, 1985).

1 0574

Affidavit of Jeremy 1. Thompson in Support of Defendants’” Opposition to Plaintiff’s Motion for Partial
Summary ludgment on Liability Regarding Defendants’ Health Benefits Plans
Case No. A-14-701633-C
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9. Attached hereto as Exhibit “I” is a true and correct copy of the Legislative History

 Of NRS 608.156.

10.  Attached hereto as Exhibit “J” is a true and correct copy of the Deposition Transcript

of Matthew T. Milone, taken March 16, 2016.

FURTHER AFFIANT SAYETH NAUGHT.

~ JEREMY ¥ THOMESOR

o
\\m
SUBSCRIBED and SWORN to before me on ' y
this i % day of May, 2016. 5
§\&\%m%~m&m%“m%m@@&\&maw

;. Motary Public, State of Nevada §

T L TR 3 EEEE My Appt. Expires Oct 4, 2016
NOTARY PUB/IC in and for the S s .
County of Clark, State of Nevada

% AR CONDRSH TAN SUROWIEC
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i
SURISDICATIONAL STATEMENT
This appeal arises following a final decision of a district court imposing
injunctive relief against the Nevada Labor Commissioner. JA 0407-0416.
Jurisdiction is proper under NRAP 3A(b)(1) and Nev. Const. art. 6 § 4.

STATEME {F THE I88UES

f’f'ﬁ

NT

sz/}

The appeal in this matter presents the following issues:

I Whether NAC 608.100(1) conflicts with the Nevada Constitution
when it uses the word “offer” to describe an employer’s obligations to qualify
to pay the lower-tier minimum wage rate.

2. Whether NAC 608.104 conflicts with the Nevada Constitution by
stating that federal income tax laws be used to measure an employee’s gross
taxable income, when federal tax laws deem tips as taxable income.

L
STATEMENT OF THE CASE

This case i1s an appeal from a decision of the Honorable James E. Wilson
of the First District Court that granted declaratory and injunctive relief in favor
of Respondent and Plaintiff below Cody Hancock against the Nevada Labor
Commissioner. JA 0407-0416.

Hancock challenged two administrative regulations codified in Chapter
608 of the Nevada Administrative Code. JA 0097-0099. Hancock first claim
contended that NAC 608.100(1)(a) was unconstitutional and in conflict with
the provisions of Nev. Const. art. 15, § 16. JA 0097-0098. Hancock’s second
claim contended that NAC 608.104(2) was unconstitutional under the same

theory. JA 0098.

0583
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Both Hancock and the Labor Commissioner agreed that the case
presented a pure question of law and did not depend upon particular factual
circumstances. JA 0136-0138. The parties agreed that discovery was not
warranted and stipulated to a briefing schedule for dispositive motions. JA
0136-0138. The stipulation also scheduled oral arguments on the motions
before Judge Wilson in August of 2015. JA 0137:14-16.

Hancock and the Labor Commissioner each moved for summary
judgment before the district court. JA 0139-0163; 0245-0258. Although oral
arguments had been scheduled for the afternoon of August 11, 2015, see JA
0338, on the eve of the scheduled hearing the district court cancelled the
hearing and issued the decision in favor of Mr. Hancock. JA 0407-0416. The
decision invalidated both NAC 608.100(1) and NAC 608.104(2) and enjoined
the Labor Commissioner from enforcing either of the regulations. JA 0407-
0416.

Notice of entry of the district court’s order was provided on August 18,
2015. JA 0417-0418. This appeal then followed.

Iv.

STATEMENT OF RELEVANT FACUTS

bvooi'

This case turns on a pure question of law and does not depend upon
factual findings. The district court’s order did not include any specific factual
findings. JA 0407-0416.

To the extent that factual matters are relevant, the Labor Commissioner
did not dispute that Plaintiff Hancock was an employee affected by the
operative portions of the minimum wage amendment and the Administrative
Code.

Mr. Hancock is an employee in the state of Nevada. JA 0171, ¢ 3. He

has been paid the lower-tier wage rate and had not been enrolled m an
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employer-provided health plan at the time the complaint was filed. JA 0171,
3-4.
V.
SUMMARY OF ARGUMENT

When this Court expounds the constitution, it does so in a way that gives
expression and meaning 1o each word and phrase of the constitutional text.
This approach is a bedrock of constitutional interpretation.

The district court’s decision should be reversed because it does not
follow this fundamental canon and instead selectively emphasizes portions of
the constitutional text while writing off other portions of the text entirely.
Critically, those portions that were disregarded by the district court below
support the administrative regulations at issue here.

The district court’s interpretation of the minimum wage amendment in
such a way that conditions payment of the lower-tier wage rate upon actual
receipt of health insurance benefits disregards the constitutional text that
defines “offering health benefits” to consist of an employer .. .making health
insurance available...” The district court reached this conclusion only after
improperly isolating the terms “provides” and “offering” and considering these
terms in the abstract rather than within the context of the minimum wage
amendment. This further resulted in disregard for the constitutional text that
specifies that an employer’s provision of health benefits must be “as described
herein”, i.e. within the amendment itself. That internal description clearly
specifies that the Jower-tier wage rate is predicated upon an employer “making
health insurance available.”

NAC 608.100 is faithful to the constitutional text because the regulation

specifies that in order to pay an employee the lower-tier wage rate an employer
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must offer health insurance available to an employee by making it available to
the employee.

NAC 608.104 is also faithful to the constitutional text because this
regulation looks to federal income tax law to provide the measurement for an
employee’s “gross taxable income,” and federal tax law is the only viable
source of standards to measure an employee’s taxable income. The district
court’s analysis of the 10 percent cost cap suffers from the same defect - it
interprets the minimum wage amendment in a way that renders portions of the
constitutional text meaningless. The district court emphasized the phrase
“from the employer,” but did so in such a way that it renders the antecedent
condition of “‘gross taxable income” meaningless.

In contrast to the district court’s order, the Labor Commissioner’s
regulations in NAC 608.100 and NAC 608.104 do not require the violation of}
any fundamental canon of constitutional interpretation. The Labor
Commissioner’s regulations achieve a systematic interpretation of the
minimum wage amendment that does not disregard any portion of the text, and

1s consistent with the general purpose of the amendment.

FY

A,  Standard of Review
This case does not concern any factual dispute, and turns primarily oni
an interpretation of the Nevada constitution. This Court reviews matters off

constitutional interpretation under a de novo standard, without any deference to

the lower court’s decision. Hernandez v. Bennett-Haron, 128 Nev. | 287

P.3d 305,310 (Adv. Op. 54, 2012).
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As such, the district court’s decision in this matter does not merit
deference on appeal and this Court should conduct an independent de novo
review of the decision. /d.

.  Standards of Constitutional Interpretation

1. The Court Must Presume the Challenged Regulations to be Valid

“[Tlhe law cannot be declared unconstitutional unless it be clearly,
palpably, and plainly in conflict with some of the provisions of the
Constitution. This is a rule recognized by all the Courts, and probably has
never been questioned.” Gibson v. Mason, 5 Nev. 283, 299 (1869).

When a law is challenged as constitutionally invalid this Court indulges
every presumption in favor of the law’s validity and the law must be upheld
unless it is in clear derogation of a constitutional provision. Vineyard Land &
Stock Co. v. Dist. Court of Fourth Judicial District, 42 Nev. 1, 171 P. 166, 168
(1918). The same presumptions and standards applicable to constitutional
challenges against statutes also apply with equal force to constitutional
challenges to administrative regulations. 16A Am. Jur. 2d Constitutional Law

§ 167.

2. The Court Must Follow the Canons of Constitutional

Interpretation

“In expounding a constitutional provision, such constructions should be
employed as will prevent any clause, sentence or word from being superfluous,
void or insignificant.” Youngs v. Hall, 9 Nev. 212, 222 (1874); see also State
ex rel Herr v. Laxalt, 84 Nev. 382, 386, 441 P.2d 687, 690 (1968).

Under this fundamental canon of constitutional interpretation, a district
court is not permitted to disregard the actual constitutional language in order to
advance an interpretation that the court prefers as generating a more equitable

result. Cook v. Maher, 108 Nev. 1024, 1026, 842 P.2d 729, 730 (1992).

LAy
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Further, this Court prefers a construction that harmonizes constitutional
provisions if possible. E.g. Guinn v. Legislature, 119 Nev. 460, 471, 76 P.3d
22,29 (2003); Ex parte Shelor, 33 Nev. 361,375, 111 P. 291, 293 (1910).

Regarding the minimum wage amendment in particular, this Court bases
its construction on the actual text of the amendment rather than an abstract
understanding of the purposes of the amendment. Thomas v. Nevada Yellow
Cab Corp., 130 Nev. [ 327P.3d 518, 522 (Adv. Op. 52, 2014).

The district court’s decision in this case disregards these fundamental
canons of constitutional interpretation in order to reach an interpretation of the
minimum wage amendment that is undoubtedly more employee-friendly, but
that disregards significant portions of the constitutional text.
£, Nevada's Two-Tiered Minimum Wage Amendment

1. The Two-Tier Wage Rate

In Nevada, the minimum wage is established by the state constitution.
Nev. Const. art 15. § 16. This provision, which is commonly referred to as the
“minimum wage amendment” sought primarily to raise the minimum wage in
Nevada. See Thomas, 327 P.3d at 520. The portions of the minimum wage
amendment that are critical to this appeal are contained in section A of the

amendment and read as follows:

Each employer shall pay a wage to each employee
of not less than the hourly rates set forth n this
section. The rate shall be five dollars and fifteen
cents ($5.15) per hour worked, if the employer
provides health benefits as described herein, or six
dollars and fifteen cents ($6.15) per hour if the
employer does not provide such benefits. Offering
health benefits within the meaning of this section
shall consist of making health insurance available
to the employee for the employee and the
employee's dependents at a total cost to the
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employee for premiums of not more than 10
percent of the employee's gross taxable income
from the employer.

Nev. Const. art 15. § 16(A).

At the time the amendment was adopted in 2006, the federal minimum
wage rate was $5.15 per hour. See 29 U.S.C. § 206(a) (2006) (specifying a
federal mmimum wage of $5.15 per hour). The amendment raised the state
minimum wage rate to $6.15 per hour, but also provided for a lower-tier wage
rate that remained consistent with the prior federal wage rate of $5.15 per hour.
This lower-tier wage rate created a residual exception to the amendment’s
general increase in wages by allowing employers the ability to continue to pay
the same wage rate that had been in effect prior to the amendment’s approval,
provided that the employee be afforded access to affordable employer-
provided health insurance. Nev. Const. art. 15 § 16(A). If an employee does
not have access to such employer-provided health insurance, or if the health
insurance does not satisfy the 10 percent cost cap, then the standard higher-tier
wage rate applies. /d.

2. The Development of the Administrative Regulations

Prior to the amendment’s final approval in the 2006 general election, the
Labor Commissioner had sought and obtained an Attorney General opinion
indicating that the Labor Commissioner would likely retain administrative
enforcement authority over the new minimum wage amendment. Op. Nev.
Att’y Gen. 2005-04 (March 2, 2005) (cited with approval in Thomas, 327 P.3d
at 521, n. 2). In the wake of the amendment’s approval, and in order to
provide necessary guidance concemning compliance with the lower-tier
exception, the Labor Commissioner invoked the rulemaking authority granted
by NRS 607.160(1)(b) to promulgate emergency regulations that interpreted

the new minimum wage amendment and provided guidance to Nevada
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employers on the issue of compliance. JA. 0289-0297. The progenitors of]
NAC 608.100 and NAC 608.104 were part of these emergency regulations. JA
0294 §2(a); 0295 § 7. These emergency regulations were then converted to
temporary regulations, and finally to the current permanent regulations.

In the legislative session immediately following the 2006 general
election, while in the process of converting the emergency regulations into
temporary regulations, then-Labor Commissioner Michael Tanchek appeared
before the Senate Committee on Commerce and Labor to explain these
administrative regulations and his view of the amendment. See Minutes of
Hearing on Minimum wage before Senate Committee of Commerce and
Labor, 2007 Leg. 74" Sess. (Feb. 8, 2007); JA 0299-0319.

Commissioner Tanchek provided the Senate committee with a written
explanation of the Labor Commissioner’s view of the amendment and the
objectives of the administrative regulations. JA 0321-0337. Commissioner
Tancheck identified the relation of health benefits to the two-tier structure as
“the major area of confusion over the amendment.” JA 0328 (emphasis in
original). Commissioner Tanchek explained that in order to qualify for the
lower-tier wage rate an employer must satisfy each of the following
conditions: that insurance be made available to the employee; that it must be
for the employee and dependents; and that it must fall within the 10 percent
cost cap. JA 0328.

Commissioner Tanchek also addressed the question “what if the
emplovee does not want health insurance” and explained that if an employee
were to decline health insurance the employer would still meet its obligations
under the amendment if it makes the insurance available. JA 0329,

Acting through the Administrative Procedures Act’s full notice-and—

comment rulemaking procedures, the Labor Commissioner codified

MIDCO0T
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administrative regulations that are based upon these premises as the permanent
regulations that were recently invalidated by the district court below. NAC
608.100; NAC 608.102; NAC 608.104.

i3, The District Court’s Order Is Internally Inconsistent

The district court’s order is comprised of two main parts that are
logically irreconcilable with each other.

The district court first held that the 10 percent cost cap applies to an
employer’s provision of health benefits such that an employer can only qualify
to pay the lower-tier wage if the cost of health premiums does not exceed 10
percent of the wages paid to the employee, excluding tips. JA 0412:10-13. But
the district court also held that the employer’s provision of health benefits does
not mean that the employer must make health insurance available to the
employee in order to qualify to pay the lower-tier wage rate. Instead the
district court held that *...the minimum wage amendment requires that
employees actually receive qualified health insurance in order for an employer
to pay [the lower-tier wage rate].” JA 0414:10-12. These two holdings expose
a logical defect in the court’s reasoning because in doing so the district court
simultaneously applied and rejected elements of the constitutional definition of
“offering health benefits.”

The minimum wage amendment defines the term “offering health
benefits” as follows: “Offering health benefits within the meaning of this
section shall consist of making health insurance available to the employee for
the employee and the employee’s dependents at a total cost to the employee for
premiums of not more than 10 percent of the employee’s gross taxable income

from the employer.” Nev. Const. art. I5 § 16(A).
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The constitutional definition of “offering health benefits” thus includes
four discrete elements: health benefits must be (1) actual health insurance; (2)
must be made available to the employee; (3) must provide coverage for the
employee and dependents; and (4) must satisfy the 10 percent cost cap.

Within the same order the district court held that the second of these
elements (the “make available” requirement ) did not apply to an employer’s
provision of insurance while at the same time finding that the fourth of these
elements (the 10 percent cost cap) did apply. But both the “make available”
requirement and the cost cap requirement are elements of the same definition
of the term “offering health insurance.”

There is no discernable basis in logic, linguistics or law to selectively
apply one element of “offering health benefits” to an employer’s provision of
health benefits while simultanecusly disregarding another element.
Consistency demands that either the entirety of term “offering health benefits,”
with each of its attendant elements, applies to an employer’s provision of
health benefits under the amendment or it does not apply at all.

The Labor Commissioner’s regulations hold that the term “offering
health benefits” does apply and that each element of the definition must be
satisfied in order for an employer to “provide health benefits” and qualify to
pay the lower-tier wage rate. NAC 608.102; JA 0328. As set forth below, the
Labor Commissioner’s regulations do this in way that gives effect to each

word and phrase of the constitutional text.

i R’ SN AR R AVE R e N1 £ E2 o wnratbe i A g 8 o s O
WA SO0R. 108 Daes Not Conflic! with the Amendment

NAC 608.100(1)a) sets the minimum wage rate for a non-exempt

employee by stating “[i]f an employee is offered qualified health insurance, is

1 . . .
The word “insurance” does not appear anywhere else in the minimum wage
amendment.
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$5.15 per hour...” NAC 608.102(2) confirms that this means that “[t]he health
insurance must be made available to the employee...” These administrative
regulations are based upon the constitutional definition of “offering health
benefits” and its stipulation that the employer must make health insurance
available to the employee. Nev. Const. art. 15 § 16(A). There is no conflict
between the regulations and this portion of the amendment.

The fundamental concern raised by this appeal is the relation between
the amendment’s directive for employers to “provid[e] health benefits” and the
amendment’s definition of the term “offering health benefits.” If these two
constitutional clauses are read together then the Labor Commissioner’s
regulations cannot conflict with the minimum wage amendment because the
regulations mirror the same language and standards expressed in the definition
of “offering health benefits.” Only if these two constitutional clauses are
divorced from each other, as the district court’s order presumes, can there even
arise any argument that the regulations conflict with the constitutional text.

1. The Meaning of Constitutional Terms Cannot be Divorced from

Context

The cardinal error committed by the district court was that it isolated the
terms “provides” and “offering” from the context of the rest of the minimum
wage amendment, and then considered the meaning of these isolated terms in
the abstract in order to justify its conclusion. This Court condemned just such
an approach to statutory interpretation in Midwest Livestock Commission Co.
v. Griswold, 78 Nev. 358, 372 P.2d 689 (1962). In Griswold this Court held
that an issue of statutory interpretation cannot be properly decided by
divorcing one particular statutory term from its context within an act as a
whole and then considering the plain meaning of that term In isolation. /d. at

361, 372 P.3d at 691. Rather the correct approach is to derive the meaning by

0593

MDCO01

040



Attorney General's Office
555 E. Washington. Suite 3900
Las Vegas, NV 89101

QW o ~N O bW N e

B O |
B A

16
17
18
19

21
22
23
24
25
26
27
28

considering the statutory term in context. /d. Although Griswold concermed a
statutory term rather than a constitutional term, the rationale of Griswold is

directly applicable to the question in this appeal.

a. “As described herein” Must Have Some Meaning
The constitutional text does not simply state that the lower-tier wage
rate applies when an employer provides health benefits. In context, the clause
states, “[t|he rate shall be five dollars and fifteen cents ($5.15) per hour

worked, if the employer provides health benefits as described herein...” Nev.

Const. art. 15 § 16(A) (emphasis added).

The phrase “as described herein” is a clear constitutional directive that
the meaning of “provides health benefits” should not be considered in isolation
and must be considered within the context of the amendment as a whole. The
district court’s order not only fails to account for this phrase, it deprives the
phrase of any meaning or significance at all. If the phrase “as described
herein” does not refer to the definition of “offering health benefits” that
immediately follows in the text, then it lacks meaning because no other
provision of the amendment plausibly offers a description that can correspond
to the phrase “as described herein.”

The remainder of section A of the amendment concerns the publication
and adjustment of the annual wage rate, notice of adjustments to employees,
and the rule that tips or gratuities cannot be used by an employer to satisfy the
wage rate. Nev. Const. art. 15 § 16(A). None of these provisions can plausibly
be deemed the subject of the phrase “provides health benefits as provided
herein.” Even looking beyond section A of the amendment to sections B, C or
D does not suggest a description of what is meant by providing health benefits.

See Nev. Const. art. 15, § 16.

2
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Apart from this definitional clause, the term “offering health benefits”
does not appear anywhere else in the amendment. If the phrase “as described
herein” is to have any meaning, it must link the meaning of “provides health
benefits” to the definition of “offering health benefits” that immediately
follows it in the constitutional text.

If the constitutional text defining “offering health benefits” does not
refer to an employer’s provision of health benefits, then to what does this
definition refer? The district court’s order provides no answer. Rather the
district court’s order reduces this definition to the bizarre and superfluous
status of defining a non-existent term.

The district court’s rationale thus reduces both the amendment’s phrase
“as described herein” and the entire definition of “offering health benefits” to
meaninglessness. This result cannot be reconciled with well-established
directive to avoid just such an interpretation.

2. The District Court Placed a Disproportionate Emphasis On the

Canon of Consistent Usage

The district court agreed with an argument advanced by Hancock that

the terms “provide” and “offering” were not synonymous because of the

| presumption that use of a different term denotes a different idea. JA {}4§4,§

citing Antonin Scalia and Bryan A. Gamer, Reading Law: the Interpretation 0*
Legal Texts, 170 (Presumption of Consistent Usage) (1% ed. 2012).

While this general presumption of statutory interpretation can apply in
principle to constitutional interpretation, see Lorton v. Jones, 130 Nev. |
322 P3d 1051, 1056 (Adv. Op. 8, 2014), the district court  greatly
overemphasized its application to the present case. This presumption is not

helpful to the constitutional interpretation presented in this case for three

reasons.
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First, this presumption is only a presumption, and a rather weak one that
can be easily rebutted by context. Barneck v. Utah Dept. of Transporation, 353
P.3d 140, 150 (Ut. 2015) (citing Scalia & Garner at 171). As set forth above,
the district court considered the terms “offering” and “provides” in isolation
rather than accounting for the context within the rest of the amendment. A
consideration in context that accounts for the phrase “as described herein” and
accounts for the definition of “offering health benefits” plainly links the
provision of health insurance with the requirement that it be made available.
An in-context consideration easily overcomes this presumption.

Second, this presumption stands opposed to other, more forceful canons
of interpretation that each word must be given meaning and that if possible
harmoniocus construction should be achieved with an act. An overly rigid
application of the presumption stands as a barrier to this canon. See Sachs v.
Republic of Austria, 737 F.3d 584, 598, n. 13 (9th Cir. 2013) (discounting the
presumption of consistent usage when it conflicts with other canons of]
statutory construction). In this case, the district court’s construction fails to
achieve a harmonious construction between the condition that employer
“provides health benefits” and the definition of “offering health benefits.”

Finally, the presumption is not particularly helpful in this case because
unlike laws that are passed through the legislature and reviewed by the
Legislative Counsel Bureau, the minimum wage amendment was not subject to

a review for internal consistency before being submitted to the voters.” Thus,

* The minimum wage amendment was one of the final initiative petitions that
did not first undergo a linguistic review for internal consistency by the
Legislative Counsel Bureau. In 2007 the legislature altered the mitiative
process to provide for such a review and for technical suggestions to be made
by the Legislative Counsel Bureau. NRS 295.015(3)(b), Act of June 13, 2007,
ch. 476, § 24(b), 2007 Nev. Stat. 2543.
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unlike laws that originate within a legislative body, an initiative measure is
more susceptible to draftsman’s error and weighs against application of this
presumption. FE.g. People v. Skinner, 704 P.2d 752, 759 (Cal. 1985)
(recognizing inconsistent language in initiative measure was merely
draftsman’s error). Because there was no review for linguistic consistency,
the presumption of an intent to deliberately signal a different concept is greatly
diminished in this case.

3. The District Court’s View Is Not Consistent with Plain Meaning

Even if isolated consideration of constitutional terms in the abstract
were an acceptable approach to constitutional interpretation, the administrative
regulations still would not create a conflict with the minimum wage
amendment because the meaning of “offer” in NAC 608.100(1)(a) does not
actually conflict with the abstract meaning of “provide.”

The meaning of “offer” as used within the administrative regulations
means “to make available.” NAC 608.102(2). The dictionary definition of the
“provide” likewise means “to make available.” Websier's New World College
Dictionary, 1155 (4™ ed. 2002); Merriam-Websters Collegiate Dictionary, 941
(10" ed. 1999) (defining “provide” as “to make something available to”). The
canon of harmonious construction holds that this Court will prefer an
interpretation that harmonizes the constitution and statutory provisions where
possible. E.g. State v. Glusman, 98 Nev. 412,419, 651 P.2d 639, 644 (1982).

Thus, there is no substantive conflict between NAC 608.100(1)za) and
the minimum wage amendment, let alone the clear, palpable and plain conflict
that is required before a law may be declared unconstitutional. Gibson v.

Muason, 5 Nev. at 299.

0597
MDC001044




5 E. Washington, Suite 3900

Attorney General's Office

55

Las Vegas, NV 89101

e

P N e Qe U G Y
L T o A & ) B = i ¥ ™ N < B s BN S > TN & » SN U G0 S

)
o

21
22
23
24
25
26
27
28

4, Abstract Purpose Cannot Be Elevated Above Constitutional Text

The abstract purpose of the minimum wage amendment cannot be
elevated over the actual constitutional text. Thomas, 327 P.3d at 522 (2014),

The district court below advanced policy reasoning as the primary
support for its finding that employees must receive health insurance benefits,
when it held that any other view of the amendment would thwart the purposes
and benefits of the amendment. JA 0414. This holding cannot stand, either as
a matter of sound rationalization or as a matter of constitutional interpretation.

The district court described the lower-tier wage rate of the amendment
as reflecting an “inherent bargain.” JA 0414. The amendment does indeed
reflect an inherent bargain, but not the bargain found by the district court.

The administrative regulations construe that bargain to be that an
employee must receive either higher wages or access to affordable employer-
provided health insurance. The district court however determined that the
bargain of the amendment was that employee receives either higher wages or
is actually enrolled in employer-provided health insurance. JA 0414. Only one
of these views is tied to the actual constitutional text.

In effect, the district court ignored the constitutional text in order to
make a policy determination that merely receiving access to health insurance is
not an adequate benefit for employees. It is not the prerogative of the courts to
make policy choices such as this. Sissions v. Sommers, 24 Nev. 379, 389, 55
P. 829, 831 (1899); see also N. Lake Tahoe Fire v. Washoe Cnty. Comm'rs,
129 Nev. 310 P.3d 583, 587 (Adv. Op. 72, 2013). Instead, the policy
choice was made by Nevada voters in adopting constitutional text reflecting
that an employer must either pay the higher wage rate or must make health

insurance available. Nev. Const. art. 15§ 16(A).
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s, Regulations Achieve Harmonious Reading of the Amendment

Each of the defects with the district court’s order are avoided by the
view advanced by the Labor Commissioner’s regulations.

The Labor Commissioner’s interpretation properly accounts for the
context of the amendment by linking an employer’s provision of health
benefits with the definition of “offering health benefits.” This approach
achieves a harmonious construction of the amendment by recognizing that the
term “provides health benefits as described herein,” incorporates the definition
of “offering health benefits,” including the condition that an employer must
make health insurance available to it employees. NAC 608.100(1)(a); NAC
608.102(2). Under this approach the terms “offers” and “provides” are
synonymous as each has the same substantive meaning: to make insurance
available. NAC 608.102(2); Nev. Const. art. 15 § 16(A). Thus, the terms are
interchangeable.

The Labor Commissioner’s regulations have in fact used the terms
interchangeably. The first iteration of the emergency regulations stated that
the lower-tier wage rate applies “...for employers who provide...” health
benefits. JA 0294 § 2(A). This iteration also clarified that this meant the
employer must make health insurance available. JA 0295 §5(A).

The current iteration states that the lower tier wage rate applies if the
employer “offers” health benefits. NAC 608.100(1)(a). Like the emergency
regulations, the current iteration likewise clarifies that this means an employer
must make health insurance available. NAC 608.102(2). Even if the Labor

Commissioner were to amend NAC 608.100(1) by substituting the word
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“provides” for the word “offers,” it would not result in any change to the
substantive meaning of the regulation.” JA 0294-0295,

This approach gives meaning to each word and phrase of the
constitutional text. The phrase “provides health benefits” has meaning because
it serves as the predicate for the lower-tier wage rate to apply. The phrase “as
described herein” has meaning as a bridge that ties the provision of health
benefits to the succeeding definition of “offering health benefits.” Each
element of “offering health benefits” has meaning as a required element in
order to satisfy the predicate of an employer’s provision of health insurance.
Thus under the Labor Commissioner’s approach a harmonious construction
that affords meaning to each word of the constitutional text is achieved.

6. The Court Should Follow the Labor Commissioner’s

Interpretation

The ILabor Commissioner’s interpretation of the minimum wage
amendment was not reached as the result of an impulsive judgment. The Labor
Commissioner’s interpretation is reflected in codified administrative
regulations,

These regulations were adopted only after public participation through
the Administrative Procedures Act’s notice-and-comment provisions and
underwent review and with oversight by legislative counsel. See Labor
Commissioner v. Littlefield, 123 Nev. 35, 43, 153 P.3d 26, 31 (2007)
(describing the benefits of notice-and-comment rulemaking). As part of this

process, the Labor Commissioner’s interpretation has also been reviewed and

3 : AT LI - YRR : o )
Employing the word “offer” in NAC 608.100(1}) does provide for some small

amount of clarity by bridging the amendment’s use of the two terms

“provides” and “offering.”

D600

18
MDCO01047




8G€1000AN

L 9Y/p1/¢ paledals DN A ZRIG - |BUNG

4

o
(2]

s

saunaping Alsaond proz/aoB syy adse/sdiy

0

b
v

soutopind-Ausaod g ror/Aol sy adse /s sdiy

ey
8%
e
L3
%

4

sowapind Alisaod syy 7107 /A08 syyadee/sdny

g‘m
el
52

sowjaping Avioacd-syy 1107/ AoB syyadse /sty

-
@l

]
o
<
o4

SINOE

0680V

S O6BOvS 360°0%S 0£9'688 068'8ES HAS AR groees %
QEL'9¢ & QEL9E5 0e0'8Es HT9'5ES 0L6'veS OrR'ees OLZ'8ES L
08S5°2¢ S 0457785 0L6'TES 065'1ES 016085 066675 068625 g
Qv 8z 5 QTP'8ZS 016428 045475 OT072S 001925 064525 5
(HO I VAN A 74 068ELS 055'€2% 050'¢Ts 05¢'21% O50'274 &
09107 S 06D'0LS 046615 OES'61S 0BO6TS oeESHLS aregrs
QzZO'9T & OEA'SIS 0EL'STs Ors'sts OrT41s Gle'wls R AR d
088IT % 044118 0L9'TTS g6y 1Ls IFAGAES QHEOLS Org0rs {
AR R
5107 CRSEN B30 LI0E PELE DI . o
THOUDSNOH

o § B el &

)
R
e
4
L
LRI
o
£
WM
sk
.
i3
S
e
s
?%‘J’/fg,
’3&?"&‘()”@
B,
5
%,
gﬁ:%’fﬁ}‘
%ﬂﬂ%{

0480

Docket 71289 Document 2016-29135



oW

S ¥

. . o | i

3 ] e
— gg;ﬁ/j,g% . e y =

o5 %ié e O - -

i

o 2

P, o

s

b e s 8 S L S LR D LR P P S e 5 e
& SugER

2
o
e

; __
< O © #
w <

. i

o
e

ﬁ % ]
it é,mg;

sy i o

g
b 1) 2
AR e 3
) oost L O
& O 5 g2
e T ) 2 4
%ﬁ’ig:: L _g = % e 7 %
= g P R o
= o B 4w
252 82,02 0481
— [£8 Lt L S

MDC001359



09€L00Oan

o
£

2 ./...J../...
RN

N ‘ ./// /
L ,%M,Ww Nt N

%Mﬁf

e i 0o
e e

, / R ke X R
s e

0482



LOELO0DAN

Qg

0483

%3

/////%///%//V%W//%/M%/%//Mﬁ//ﬁ/%%/%//%/%////%% o oo os|e mwww I J
A W 18 SoIpi? |

10} 3500 OU 1B |
(sse00y) predipan

m/m //W// | BPRADN %@tm
%% W/V//W/ , a8el18A0D mmu%@&
L b | | %001 128 1135
v  pue Qp9‘gps 01 dn

ulea Aew inoy jo

y M///////M%W//////////  ployesnoy Ajiey

&

38eIBA0D) dJ4e) YljedH %00T 404 1507 ON)
7 JO Ajlwied — uoisuedx3 piedipan BPeASHN JoLlY




Z9E L0000

qT/p1/¢ paiedaid DO A ZRIC - enngey 08Iy O} whpuappy

EIPDIA J0) Ajyenb oum siosiom 1o) Ayeus

[SY1) 9DIAIBG BNUaAay (BUIBIUL SN, dIMD B8eisA0T pledpsiN

Sy
ww,w.,ﬁﬁwwww

.

%W S DNNOA® LSNY [iE
N

g1 A4 Furyideosy w Apends
153OUN0G

AjllUe) BU} 01 1500 Yluow / /7S MO|aq
10 0J9z1e ("018 ‘aued piyd ‘Adueudaid) siiyauaq 13ylo 1o Ajijenb Aew saljiwe) 1500 ou e 83e18A0D

9oUBINSUL YB3y BAI8034 ABY) S|ENPIAIPUIL JO) (Td4) [8A8] Avdanod [21apal JO %KET 01 A|D9ANDB D

ANIGIS1 D preoipa |y puedxa 1By} S31RIS BSOUI Ul "PIEDIP3IAl Japun palanod seshojdwa asoyl

10} (DI N) 88eI8A0D) |BIIUBSST WNWIULA apinodd 01 Buljie] o) sanjeuad xel adey 10u ||Im sisAojdwy

0484



)

w%’,w,%&;

s

s

Y

%

40
-
e

7408
L1 7
¢ <¢W;f

g IR
3

i s
H
e,

ALRIPILI.
7

%,
et

P
7

%
"«:«xg

e

0485

MDCO001363



i po
) hendod
R e, =
. - 7t
Selavaavs P
© wovenne . &

L
§:
{
if the worker is
t In a2 member

ime equivalen

e - k)

; Su
s R i Py
s <
e -
. { 5
[ Srerres e 3

£ - S
T o

e

household, may not qualify depending on other

factors

« Yes, in three of four cases.
working full-ti

pe—
[ Y
153 SN
Rh {5
;:’/‘(f/’v {wa’i 05;
- s Z ey
a— . .
P e
o S e 7
. ¢ %
[ .
Dowres g
£ I £
o &
oo Ybd see
PR ) e
fronnd Zrerore #5
s Rvond
¢ 3 ik
. 3
g fandd b

- PueecaR g M
g st
S .
£ y £y g% i
54 Rk ot e
NS Y 7o)
% [ S
B S e o i
A A g o
i s Lid .
o N P H
PR e =
. s
o Ead 7% v
§6 % Soon i e
LR 4 3 ] '
p ol
£ % oo O
o Lol o
% & i
P— God b
P s
— [l g:m o
Lo - i o8]
; 7 .
45 I S
oo’ g Paed T
s eoiern (2] [ o~
“ s -
o 7 >
o 1
Frtwrooss i [ia} i,
e~ v
o P o >
o L P, -
L sn D ©
oo 7 BsalE V45 o
P L
4 % ot g
H ) 7 ¢
Somreririnds e o 5

0486

MDC001364



¢ %
Py
o, “@f 4

oy

R N
[ — Snnrodl
O V"'\g,

o
-

s

e oo
«,
oo v

; xm‘»[’ s,

R

o -
< ooes

< ff./.'m

s A
S
o
G e
- s,

F L
é‘ow; ;”"%
Y

% v
ontiees
i3 S
[T -
o
7 o
pos— rocesss
£
#£18 Pl
i g
bt fC—
L
:
bt goete
Aoty
pone—

i,
{/ oo

” v

Feo, Do

fom, 7%
o §7%

91y g
oo s
Reovcr

:
v
¥
:

P
e
P ./?yw b
i '} e
L o oo
"“*ew,,' o
€4
X el
o
e 7y
R

o

¥

oo 5,
P e
S P
o, i

7 % e

£ H v s

£ H £ s

Semmemoreni L

part time,

Case, (

0487

MDC001365



99€1L000AN

e 9T/y1/€ paiedaid DA A zeig - i

{31 DY 10 56T 96 10 80A 100 sAED v 1 3d a0 ARp AJoad Bunwioa owny wdwens Butansse oseo yiny

{(LIOM 01 D[S0 SHDIM 76 [L10] D SHDIM QS X OF » S4n0Y OF @ SWOIU POTNENULY PTIOZ 02W5  dWil {in) DII0RBU0d $13d0m J3d sinoy 0f {})
DOIYT A PIPIAID OBS ©1 2§ 11500 Aliudw

(25 2§ /08888 « £/ 626 souenb sod Apue) S0d 1500 (8 01§74 $DIEIS VPG b0y L AN yo0uD, ) diHD epeaan ()

OFY DEUIN AQ DPRIRINDEY 07 SDUNT T SHH S 1 (D)

D115y 1DRUIHA AG DOIRINDIEY 09T SOUHY Idd SHN A (Y

CBuUIY DRYIIN AG PAIRINDIED RE T KW 144 SHH § A

-agsauyapind-ALaacd-Suy- syi-jo- B1Rpd N ERULUE /0L P TR 07/S Z/10/91n7 /seinue/ao8 usisioeneiapay s 5811y

SOIETS By JOAD] SO [OAD] AVIBAOY {BIADT 4 = T4

Apue g usuosiad / pjoyasnoy U suosiad 'Sa101S Gy JIMOIIGTOT/ G2/ 100 SRIAIBE UBINH PUR QIEIH $ 7Y (07mog (o)

$93N0g
, L
N

TN ////////; N AR S Cmvwcﬁ m 9

N _ e _—_= .-t X 0EL9E S ¢

N My N oRsTe S 3

X R } Ovy'8¢ S 5

N A RS RNNER SRR 00ty E v

3 N //o N N 09107 % £

3 RN AR RN 8 07091 5 [4

/////%/////////M/ /%/////%%/ //////M//ﬂ//»/ IEUST &SR0T § %wmwo,m g ES%:%
134 {74 PUE GG UDBMIBYG JO 1500 18 c:“ aA0s S M,:nx L 05 xsam [e) 9¥07
A1 0BYD epeAdN,, (dIHD) weiouy P I SWE SMONLBOT 0008 14g epraen
BIUBINSUL YUBIH S, UBIPIYD BPEARY IBAPIN 4O %00T & 2vhojduwia @ evhojwa
30 SOw
3 .
g 3 % & 8 .% it ooty B s & 5 8 M B R e BN SO B SeRR oy B QR R % 9 % g @

I & & I i wzm PN U ISy y g Y
INOH / SZ°/< DA 10} SUoleinde) 1d4 910
§ 8 m% o &W% S 3 k o ' £ Rosd W B ol g% g S

L

0488



29E€L000AN

aInow
NI E L

QhNEds
NIZ LN
NI € "LNIANI43Q

0489



89€ L0000

2N DY OFY 03 L

91/v1/¢ pasedaid SO A ZeIG

e/u e/u e/u S RO RO S 5
e/u e/u efu SLEO0T S 54807 % GLR0T S 54807 %

GNO SN 1ad)
J S LRDT X
SOW TBTED BUIOTUL Y

SARD BT

WAVANRI T3 FiaT

SINOY OF 10§ 4

200

HOOU

{{oAs) dBWwod Ul uBALd Japun sayjenb J18XI0M DAL S31BAPUT BUIPBYS UBAID) [3AB] UOHEIYHEND PIRMPEWN

“hA

ahoy sad €27 /8 3Uuie] SISIOM JOIN

S 72 % 38 S SN

e/u g/u efu GYO'ET

“HTEE A4 2 “ET6E At

wi 7y uaphiyd juspuadsp
UM UBWOAN 10) T4 10 8%

NIZ INIANIdIQ

HLIM NYIWOM NOISNVAXI

Alv21a3aw 34904348 7

“®

SRR
o
&
S
P
[

P
Sy
. 2

&%

5
S
assss

0490



69€L000AN

2r 9T/ 1/¢ pasedald DA A Ze - [ENNaaY ¢

e/u e/u e /u

TEL'ST $p TELST % TETST -5 TETsT S

0491

DOW 2580 3OO Y

SARD pT (SNBam 0G] waom dad

e/u e/u e/u G801 8 SO S 54801 S SLEDT S
{(19AB] 3WoOoU) UBALE 48P UN SaliEnb 183¥I0M QA SAIBIIPUI FUIPBYS UBBID) [BAST UOHRIYEND) PIEDIDSIN
v69'825 166175 Y120 556°97%
7) 1dd %587 uswom turudaid
NI 2 ‘INIaNI4IQ
“gYo? “EYHE 34 AT 3y “TE? ) Gy HLIM NYINOM NOISNVAXE

QIVIIAIN 350438 1

11 POYie




04€1L000AN

Yy

o

7 (RUNQAY 08Uy 01w

91/p1/¢ paledalg DO A2

e/u e/u B/u TEY T 5 TEYsTo Tel 5 Y
e fu efu e/u SLgoL % 8 EYATE IR G801

Ui i

saam aad

TEEED WO AMOT

(1aA3] 2wodu; UBALS Japun saljenb JaNJoM HOIA SAIEIPU) SWPRYS USB1D] [3AST UDIRIRIRAD PIEDIPSIN SA N0y 1ad 77/% JUILIEY SI9YI0M 0N

e/u 2/u ! 98141 S BBL9T S 90E9T ¢ frTor ¢
Nt E INIONT4IA
i EYET A4 = diva a1y Yy ik HLIM NVYINOM NDISNYIX3

AIYIIa3n 380434 "Il

%
S

=

B
SIS

RS
o
A
G

&
RN

0492



LZEL00OAN

91/41/¢ pasedald HAW A 2210

Sennaay of

TETST Sl qersr s reren o g 2/u B/ e/u o /u
REAT S posgor 8 S g/u e/u g/u

SINOY DE 40} 4y [/ 78 Biom
SN TESED SWOOU MO

EVT9TS

AR IR L AR A AR A

501°91% 2/u e/u

HoM AW sa1edipur Fulpeys Ussin) |8AaT Loy ey

A A A E A T A A A AR T G A A g A A A AR A A A S A A R LA AR AR S s

w/u

HenD prevpaiy

e/u

A N0y sed §7728 Buiuiey SIONIOM AW

067 11S 0LT'T1S

068°01%

0£8°01S

) o

510¢

Rt Rt 41

1o

SO

TICHISNOH NI
T NOISNVAXT QIVIIAInN “Al

e
T,

0493



Z.eL000aN

534

534
504

108 Ajqrssoyd

{sudneueidxd
pUE SUONGWNSSe 298) JNoy
/ST 5@ dwoau) 1aydiy

91/¥1/¢ pasedaid DAW A 281 - |ENNGY €

504

SIA

{suonruedxa
pue suonduwingse 0as) anoy
/57 LS DWIOIL] JOMOT

Iy Oy U

IPUBPDY

{ALTIID1TY OIDITIN
FSYIUING CINOM CIOHISNOH N1 TYOW) QIOHISNON NI T 'NOISNYIXT UIVIIQIN Al

TIOHISNOH NI E INIANIJI0 HAIM NVWOM YO NVW NOISNYIX3 QIVOIGIW 340438 il

ANVYNOIYS QTOHISNOH NI 2 "ANIONId 30 HAUIM NVIWOM NOISNYAXE GIvDIQIW 340438 1l

GIOHISNOH NI Z INIONIJI0 HUM NVINOM HO NVIN NOISNVAEX3 QIvDIQIW 350438 1

SGOKLINW

0494



B

T

|

ided Reasonable Hes

— "y
[
Pt
S

)

O S

h
o soncsct
P e f"‘f;

i
asonable

2
CHOE

o ore

Q%f

%
Y
Ve

S 7 9
1 et i

o
e e
s F. 3 o
7% sy, sy
~W,§ e %
. L A L
£ g § o1y -
i b 4 " . .
i, 9% s e
ki) Ty omm
< " Lo >
% b 149 ;fi 7
ol T

Iy » )
N e
g ¥ % N 20

£
2 s
4 £ e et
o e — §Q/><$’<§
= ; et D Ty e
;} ot e e ‘;’”z s
. oiE ST ¢ O £ g
i P G B s s
s i o R e P, mgiw
, o o L3 ;
" “t % o - f
£ . & s § %k LAl e
wﬁ end 7 o = 5 et
" P 5% oo
) £ o . £ ¢
- P W e B ey
FAN 5 o e, iy Ao o Baoubson:
U —  soags T oo &
4 £ 2% . ) e e
5 iy i3 e m {C‘: ", P 53:3 e
assns: %, s (ot [ LS
e o POt DI vy
S ey . FLTL rehe e ¢ P
; SNV e PO S -t
s fes!
(. P Tl e Ve
P L4 o
1y s o ] e 3
4% 0 % U o T S S @
5 g 3 v £ g
e L5 Li. 44 e et
]
[ f3 &

0495

MDC001373



EXHIBIT 26



«

5

T

0497




o0
N
<t
o)

=
o < e o [ w N 1 o4 o0 = e o : N o
e~ et i L] - [N N




Page 20
1 Q. Anything else?
2 A No.
3 Q.
4 A, a national issue as well as a
5 state issue. I think we're talking about -- as Milone
o notes, he's citing such as the Affordable
7 Care Act, which 1s a national issue
g Q. Understood. The sort of levels to which it's a
9 state or federal issue, as you get down to the cases, is
10 not a matter for you or I to resolve today.
11 A But T Llook at Timothy Mulliner's ;
12 who mes in
13 Q. I saw that too. I'm going to talk to him
14 tomorrow. That will be great. I'll look forward to
15 that.
16 Did you review Article 15, Section 16 of the Nevada
17 Constitution, which I'11l refer to as the minimum wage
18 amendment?
19 A,  Nc
20 0] You did not?
21 A,
22 Q. Did you review or study for the purposes of
23 your report the Nevada Revised Statute 608 of the Labor
24 Code?
25 IS .

0499
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Q. Yes. What portions of it? All of 1t?

- e i T -, Y
L. L oof it, and T looked

o P
Tor The

Q. OCkay.

And there are portions that mention insurance;
correct?

A. As I recall, ves.

Q. You didn't mention anything in your report

regarding NRS Chapter 608, though, did you?

AN I don't believe that's correct
T i P S A
Pages 69 thro 12 detal reviewed,

independent

both provided by counsel and documents

-~ 3 T -« - N e b Ay Gy oy e
accessed. And ne of the things that I
7y e +- YTy A O e - N v A e e o oy
was ¢ mmissioner's statement.

Q. Okay.

That's not the Labor Code, though, is it?

0. He was. But it's ‘Just a thing he said; right?




L2
2
ot
4

L

20
21

22

24

25

+ o]
YT TR YYD NLT O Y R Y
Surance OAA Slie 1

Q. Sure. Okay.
Did you review NRS Chapter 689-A regarding

individual health insurance?

T L P P
A oD Ly 2 LD
t LY.
Q. Okay.
So the answer is no?
4

Q. Well, you know, but say the Nevada minimum wage
law, give me the specific citations of what you mean.

What is the Nevada minimum wage law?

Q0. No, no, no. What is it? What is the Nevada

minimum wage law? We will get to what it requires. We

Litigation Services | 800-330-1112 0501
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0. Okay. We'll get to all that. I also find that
fascinating.

Earlier you agreed with me that 689-B appears to
you to contain within it substantive coverage
requirements for health insurance policies sold in the
state of Nevada on the part of insurance companies;

correct?

and B apply, and I did not use them 1n my opinions.
Q. No, no, that wasn't the question.

You agreed with that, though; correct?

Care Rt
Q. Antiquated is one thing. Are they preempted?

Are they invalid?

Q. So 689-A and 689-B in large part, given the

things we're talking about, are now invalid?

4
T
s
%
.
:

Q. And that's one of the reasons they don't apply?

0502
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0. A long way to get to that, isn't it. Okay .
Just a couple more questions about this, and then I want
to get into the meat of your opinion.

Did you look at any patient records in preparing
your report?

A. None were provided, no.

Q. OCkay.

Because you appeared at the end of your report to
talk about loocking at patient records and things like
that. What I'm wondering was that aspect -- and there
is sort of a lengthy -- there is a lengthy narrative
about looking at patient records. I can go through
them. It appears to be some sort of boilerplate

information you would get at the end of any report?

e coversoe
nce coverade 1Ls

used Te pay bazed on medical

T Y

Rt Ne b
BN RN 0 N I O

P
T
o
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10

11

12

13

14

£

Q. Well, thank you for

your commentary on

conduct of the case. But if you stay within --

A. I didn't mean anything personal by 1t.
Q. No. Trust me, I've been doing this —-

long as you've been doing what you do, but I've
doing this for a while, and we can get into why
that didn't come up in discovery or something.
We've got plenty of time.

do that later on.

But when you say that you reviewed patient

in your report, that's actually not true; right?

/7_\,‘

A T'd be glad to review records as
And if they were provided, 1f
Y nore
Q. ©Not at your rates, buddy.

Let's see.

the

not as
been
perhaps

We can

records

On page 54, you talk about -- page 54

0504
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21

22

24

25

Page 42

of your report, at the bottom. Do you see it there?

I Loy o 1
re

E Vo oy o g Yo
Cailding aosout

=

D

W

0. 55, actually. I have a 54 and a 55. I had two
page numbers, because one of them was the --

A. Thank you. I have it now.

Q. Okay. Good.

At the bottom of the ICD-9 diagnosis, you say,
"Scome medical patient records in this case contain ICD-9
diagnosis codes." There are no medical records in the

case; right?

A, I'm ac positive, 1f I were provided the
[N - v ] o PR I B el TN O 34 . .
nedl records, they would include ICD~Y diagnosis

0. Because most medical records do?

A Mogt ~F onot o=

Y. AR g RIS il

J
ot

o, It does not matter. There are no medical

records in this case, are there?

~~ e PR P vy - S PRy J e ~
are noneg Chat were Droviaed Do me., i

Q. Okay.

And on the next page, MDC0O01306, line 11, "I
cross-referenced numeric references to codes found in
documents provided by counsel and compared them with
corresponding descriptive references to confirm

descriptions of a medical procedure” -- so on and so on.

0505



24

25

What documents are we talking about that were
provided by counsel that have numeric reference to codes

vou're talking about?

document provided by counsel, Mr. Milcne's
report, mentioned various types of diagnoses and
s Lo

code

i

s—-referenced numeri

O

7

iy

art o

.
T
L]
@]
e
[©)]
[o3
jo
=
@
%)
W
0
e

my
work.,
Q. Ckay .

To determine what?

Al I LY - £y - oy Y
A Mr., Milone referd s certain medical
PR RS U ~ . o AT g 1 1 S P - o b
conaitions and as part of my work [ lookea at the
s Y 7

Q. Okay.
You didn't actually talk about that in your report,

though, did you?

did, think I Lked abe it on page 1tem -—- line 11
Q. Okay.
But this is not really the report anymore. This

is -- I mean, I guess 1it's all your reports?
£ - is It's _ogy fTor the

0506
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Page 44

B - EEE o - 1

: A U 4

i 1A% Ana actually has a preclse Ccode

[N

W

oy

[}
e

that's asscciated v h it
Q. Of course.
A So I reviewed those v Mr., Milone mentioned
ons

A. So yes, I did.
Q. But that didn't show up -- I mean, any actual

examples of that don't appear to show up in the report

itself?
A Correct.

Q. You say that you did that?
Correct.

Q. Just to close the loop, on the very next page,
MDCO01307 at the top, under the heading "Current
Procedural Terminology ('CPT') codes," you see after the
hyphen on line 2, "Some outpatient medical patient
records in this case contain CPT procedure codes."

Again, there are no outpatient medical records in

this case, are there?

74 Lo Vo - Ty o N o b
i Lol AL A TS S kel ¥ Ot i
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Q. Okay.

Q. OCkay.
But you didn't actually review any outpatient

medical records in this case, did you?

T ~ T PR o A oy e T B - ey o ek
A. T've already stated that I did not review any
medical records, that's correct. But I did review

Mr. Milone's report which does mention medical

sre and medical procedures - -
i vy e TR R . R I
A, are tiea LO and ICDH-9
cCodges.

Q. BAbsolutely. Understood.

Now, as I read your report, there is two opinions
that I'm interested in talking about because they go to
what T think are the major issues in the case, which is
do the plans in the end qualify MDC to pay less than
8.25 to their employees. That's the question we're
trying to get to to help the judge answer, even if
you're not trying to answer that question necessarily.

All right?
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8 Q. That's not the point. It says, "Transamerica

9 does not offer health insurance plans or policies or

10 products" --

11 Excuse me P
12
13 Q. You pointed to the Transamerica 2014 plan as a

14 health insurance plan, policy or product. And they're

15 saying -- and this is not just a lawyer -- this is his

16 client or her client, this is Transamerica Life saying
17 this in a legal paper, that's not health insurance.

18 It's not a hypothetical.
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0. I'm just pointing out that the actual insurer
says it's not health insurance and you say it is. We'll

leave it at that. Okay?

A. Okay.
Q. Okay.

You know what a limited benefit health plan is;

O

A. Define limited benefif plan. I mean, 1t could
be used ¢ ‘ [t's an e U my
Q But you've heard it before?
' >,
~ v Jé’,\f‘— v"\g i ‘*

Q. It's just a fairly common phrase in the
industry, and it has been for many years, and you're

acting like you haven't heard it before.

7 LI fe ¥ t e
S vague ag
T S - P ~ .

Q. Well, the way that other people have used it,

do you understand what they mean by it?
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2 CLARX COUNTY, HNEVADA

4 PAULETTE DIAZ, an individual; and
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10 MDC RESTAU P a Nevada
limited 1i: ity company; LAGUNA

11 RESTAURANTS L, a Nevada limited
liability company; INKA, LLC, a

12 Nevada i liability company,

and DOES 1 through 100, inclusive,

13
Defendants.
14

- S w
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7 h/ BATT “\v
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11
12
13
14
15

16

20

23
24

25

can sort of whittle down the issues of what we're

talking about.

Q Where I was going with this is, you
know, you've laid out what health insurance 1is,
and we've sort of talked about regulations,
coverage requirements for particular purposes or
particular products. But you've also said that
dental insurance, seen the right way, 1is health
insurance. 8o through this hypothetical, I think
we can get to some of the questions and answers
that I'm interested in.

Under the Minimum Wage Amendment, could
an employer provide merely dental insurance as
health insurance and qualify to pay less than 8.25

an hour?

O As insurance or as health insurance?
. Same thing, but health surance,
st 'y how Lo owould be plessed, ves
Q So if the thing is legal, 1if you can
sell it —— I mean, I think that's where I'm
getting now. It seems like now you're bleeding
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into if a product is legal in Nevada, can be soi&ﬁj
in Nevada as an insurance product, as a health
insurance product at all, it satisfies the Minimum
Wage Amendment's requirement that you provide

health insurance plans?

Sy o

Q Okay. So a dental plan, I mean, I
guess —— I don't know —— do vision plans count

with that?

Q Okay. So the logic of what you're
saying —— and this is just stemming from the
language of the Minimum Wage Amendment itself, not
having to do with any other statutes or
regulations. I want to sort of isolate this.

For purposes of the Minimum Wage
Amendment, an employer could offer or provide his
or her employees a dental insurance plan that was
legal to be sold in Nevada, and that would qualify
them as having provided health insurance under the
Minimum Wage Amendment, and they could pay less

than 8.25 an hour?

o T T LK LT Soe Ll Ll Y

0 Yeah. That's the only thing ¥ employer

5]
i
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1 offered, was a dental plan that was legal in -
A Nevada.
3 A If 26 USC Secticn 213 includes as a
4 category of expenses dental, and I believe 1t
5 loes, then the answer 15 yes
6 Q Okay. HNow, you're tying it to the
7 regulations.
8 Do you consider NAC 608.100 through
9 108 -- you know, the ones that cover the Minimum
10 Wage Amendment —-- do you consider those to be
11 determinative as an interpretation of what's
12 required under the Minimum Wage Amendment?
13 2 on
14 o]
17 9]
19 Q
P would fon'! Sx st
oy with 1
23 Q That's not exactly what I'm asking.
24 What I'm asking you is the weight and
25 force of the regulations as opposed to —— I mean,
v 0518
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A Some of which 1s on that disk

Q Okay. Excellent.

A In fact, the NRS, I gave you the
it's the whole chapter. The NAC, I don't

but T think I have access to an archived version
of it

Q I actually have them all here.

A Actually, '11 --

Q Oh, okay. Understood.

A If you need to find them online,

. P ¢ o e o
Justia.com has Lhe arcniveaed version.

Q Okay. I appreciate that.

You know, we talked a little bit about

ACA, mostly by analogy. Obviously Mr. Milone

talks about ACA, because it seems that when he's

searching for ways to define health insurance,

he's sort of reaching for various standards from

various sources of state law, but alsoc federal and

the ACA being one of those things; correct?

A Mr. Milone's
Q Yes
p% Yes

You actually don't do that. In fact
I just want to be clear. Your position appears

be that the ACA is irrelevant to the issues

to
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anything to do with the ACA,
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TIMOTHY MULLI 3/31/201
Page 75

1 Okay. So it's irrelevant to the issues
2 in the case, as far as you're concerned?

3 A Absolutely.

4 Q That doesn't mean that it can't have

5 value for understanding particular terms or any

6 context, but for the -- but I understand what

7 you're saying. In fact, you say it a couple of

8 times in your report.

9 And sort of following on from that, does
10 it not follow, then, that in your opinion, the
11 Minimum Wage Amendment having been enacted in
12 2006, the Affordable Care Act having been enacted
13 in 2010 but having various dates of effectiveness
14 over the years, the Affordable Care Act did not
15 change the duties and responsibilities of a Nevada
16 employer under the Minimum Wage Amendment?
18 Q Okay

19 A Jou said it could be useful Ior other
20 pUYpOses T don't think you asked me to conliirm
21 nat T frankly don't think it could be useful
22 for any purposes I just want to be clear
23 o You know, the only thing that crossed my
24 mind -~ and I'll be perfectly open with you about
25 this -- is that there's a -- you know, there's a
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Expert Report of Timothy R. Muiliner
Diaz v. MDC Restaurants, LLC, et al, Case No. A701633
Eighth Judicial District Court, Clark County, Nevada

. Infroduction and Overview

[ have been retained fo provide my opinions in connection with the Expert Report of Matthew T.
Milone dated October 12, 2015 (the “Milone Report”, “Milone's Report” or the "Report”’) and the
issues presented therein. Milone’s Report characterizes the issues on which plaintiffs have
requested his opinions as follows (hereafter, the “Issues Presented”):

a. The standards that exist to determine what is "health Insurance” as that term is used in
Article 15, Section 16 of the Navada Constitution; and

b. An analysis of "plan documents” produced in this case in light of these standards.

i, Qualifications and Disclosures

I have previously submitted my Curriculum Vitae and all other information required to be
disclosed pursuant to NR.C.P. 16.1, and will supplement all such information at the request of any
party, or on my own initiative, as may be appropriate.

My fee schedule is attached hereto as Exhibit A, reflecting my compensation in connection with
this matter at the generally applicable rate of $350 per hour for work in connection with this report
and providing testimony, and $300 per hour in connection with my initial review and consideration
of the case materials provided to me.

Hi Documents and Materials Considered

In preparing this report and forming the opinions expressed herein, | have reviewed the
documents, maierials and other information set forth in the list of "Data or Other Information
Considered” attached hereto as Exhibhit B.

V. Discussion of Relevant Authority

a. Enforcement of Insurance Versus Employment Laws

Milone’s Report appears to misunderstand the boundary that exists at the state level with regard
to the enforcement of health insurance laws (i e | those within NRS Chapters 6894, 6898 and
689C) versus employmaent laws (i.e., those within NRS Chapter 608). For example, the Report
concludes that employers subject themselves to insurance coverage and payment requirements of
NRS Chapters 68384 and 689B upon making health insurance available to employees. In fact, each
of Milone's opinions within the Report is premised on the notion that employers are personally
responsible for ensuring that the insurance plans made available to employees are in compliance
with insurance regulations.

However, unlike the federal administrative system providing for the dual enforcement of
employee benefits laws (for example, making the Department of Labor responsible for the
enforcement of laws governing group health insurance), Nevada's system assigns those distinct
duties to either the Insurance Commissioner or the Labor Commission, not both. Under Milone's
theory that employers have direct obligations under insurance coverage laws, the Insurance
Commissioner would have to assert urisdiction over the employer for purposes of enforcing those
laws  Similarly, under Milone's theory that insurers must issue plans providing specific cov@y$24
for plans offered in connection with the Minimum Wage Amendment, the Labor Commissioner

MDC001374



Expert Heport of Timothy R, Mulliner
Diaz v. MDC Restaurants, LLC, et al, Case No. A701633
Eighth Judicial District Court, Clark County, Nevada

would be in the same position. Under Nevada law, however, each Commissioner is vested with
exclusive jurisdiction to enforce the laws of his or her respective field.

Milone's suggestion that employers must select specific insurance plans in connection with the
Minimum Wage Amendment also contradicts the pattern and practice of employers and insurers in
employee benefits market. Having counseled hundreds of employers regarding their benefits
practices, it has been universally true in my experience that employers do not participate in
assembling their plans, but instead rely exclusively on the insurers to ensure coverage
requirements are met. This is because insurers have not only the burden to ensure compliance,
but also the expertise required to do so, not employers

b. Current Versus Prior Law

Milone's report fails to consider any authority other than that which exists today to determine
compliance of plans that existed between one and six years ago. This flawed methodology
appears to be responsible for some of the most significant false conclusions within the report. For
example, Milone's analysis is based on Nevada insurance laws within NRS Chapters 689A, 6898
and 689C exclusively (and almost exclusively just 689B), however he appears to have failed to
consider the significantly different statutes that existed within those chapters priorto 2013. In other
words, Milone applies the wrong law to his analysis of at least four (2010 through 2013) of the six
plans atissue because Chapters 689A, 689B and 689C are markedly different now from what they
were at relevant times. In fact, the statutes which authorized the 2010 and 2013 plans and
exempted them from most coverage requirements no longer exist at all after amendments
implementing the state’s insurance exchange under the ACA.

c. State Versus Federal Law

While state law counterparts to the ACA have some relevance to the Issues Presented, the
ACA itself provides no guidance whatsoever. Milone fails to provide any explanation or link
between the federal law and Nevada's Minimum Wage Amendment to its Nevada Constitution’
Yet, notwithstanding its inapplicability, Milone's report devotes a considerable amount of discussion
to the ACA without offering any explanation of its perceived relevance.

Note: While Milone's analysis of essential health benefits ("EHB"), minimum essential coverage
("MEC"), annual and lifetime limits, and other features of the ACA have no bearing on the Issues
Presented, his opinion that the 2014 and 2015 plans fail to meet EHB, MEC and other ACA
requirements is misguided in any event. This opinion is at best unreliable, as Milone simply does
not have all the information required to make this determination. For example, if any of the plans
analyzed under the ACA have “grandfather” status, as does the 2013 plan, it is exempted from the
requirements Milone claims are not met. More importantly, however, the analysis simply has no
bearing on the issues of this case.

Note Milone's suggestion that the 2014 plan fails to meet also-rrelevant requirements of
COBRA is similarly false  Milone claims the plan is deficient because: (1) it provides a period of
only 31-days to elect continuation coverage, whereas COBRA requires a 60-day period; and (2)

Y Additionally, Milone's report focuses exclusively on coverage requirements under the ACA that were n@? even
effective until 2014
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states that the cost of continuation coverage will include unstated “administrative cost”, whereas
COBRA permits a maximum charge of only 102% of the total premium.

As for the first issue, the 2014 plan actually provides a period of at least 62 days after coverage
ends for the insured to elect continuation coverage, not 31 days. This is because the plan includes
a “grace period” of 31 days during which coverage will continue automatically even if a premium is
missed. The 31-day period Milone refers to does not start to run until after the grace period
expires, effectively providing a total period of 62 days. As for the cost of continuation coverage, the
additional 2% of the cost (for a total of 102% the premium amount) is permitted specifically to cover
the administrative costs no longer borne by an employer. Thus, the plan language is entirely
consistent with COBRA.

d. ERISA Preemption

Milone's discussion of federal preemption under the Employee Retirement Income Security Act
of 1974 ("ERISA") addresses only part of what must be considered. The preemptive effect that
ERISA has on state laws, and on state insurance laws in particular, is a complex topic, a lengthy
discussion of which is neither necessary nor beneficial to the expert reports produced in this case.
However, in order to form correct opinions concerning the Issues Presented, and especially to
explain them, it is critical that any expert consider at least three major components effecting the
issue of preemption, as follows: (1) ERISA's general preemption of state laws that "relate to”
employee benefit plans?; (2) the "savings clause" which provides the only exception to ERISA
preemption, saving state laws that "regulate insurance” from preemption; and (3) the "deemer
clause” which limits the scope of the savings clause, thereby limiting insurance laws which can
survive preemption Milone's report addresses only the first two.

An understanding of the third component, the "deemer clause”, is of critical importance in
forming an opinion as to the effect of state insurance laws whenever those laws potentially apply
employer-sponsored benefit plans. While this area alone has been the subject of entire treatises, it
is only necessary to understand two concepts that belie the opinions in Milone’s Report to
understand why those opinions are inaccurate. First, the “deemer clause” states that self-insured
employers cannot be deemed insurers, and thus be subjected to state insurance regulations,
simply because they provide benefits in the same manner as insurance companies under benefi
plans. The second fundamental concept of the deemer clause is provided through the Supreme
Court’s 1985 opinion in Metropolitan Life Ins. Co. v. Massachusetts, holding that state insurance
laws are not entirely preempted simply because they ‘relate to” employee benefit plans, but will
only apply to the extent benefits are provided by an insurer, i.e. a third-party providing a policy of
insurance. Conversely, benefit plans that are self-funded are not subject to state laws because
there is not an insurance policy o regulate

v Issues Common to All Deficiencies of the Reoprt

“ Lawyers and laypersons alike often refer to only a portion of employer-sponsored benefit plans as ERISA
plans”. most commonly those relating to pensions rather than health benefits, those associated with the Act's

maore f"f”’f‘%"‘ oy r y-f’ FOViSIinng, a~z~f!mr H/w—xnm m ained frr the fnmn(' it I-J N}PV}A;’“‘:}(!‘* f\‘ o 5{:% or vﬂrgr\:’\iz;f o u "‘%"i.-’:tf the
terms of a colisctive bargaming agreement. in reality, all employer-sponsored piars providing b@nef ts 6) ?j
employee [i e including both pension benefit plans and n—,mpmwﬂc Ewwém and w 5ﬂ6%8 nlans) are “G\/Qrﬁ o by
ERISA howsever only some of theny are shie ‘ nted ¥ at the state-lavel
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a. The Report Does Not Apply Factors or Standards as Promised

Milone's report claims to resolve the Issues Presented by applying industry standards to
determine whether the plans provide “health insurance” as that term is used in the Minimum Wage
Amendment. However, the “standards” Milone applies are not industry standards at all, but a mere
recitation of the coverage requirements found in 689B that he believes apply. This methodology
presents at least two significant problems with each of Milone's opinions.

First, | do not consider Milone's application of statutory requirements in checklist fashion to be
an expert opinion. This methodology does not require any heighted level of expertise and assist in
providing an understanding of the issues beyond that which other similarly situated persons could
provide. Secondly because this the statutory requirements Milone applies in his analysis are
inapplicable, the conclusions provided after performing his analysis are necessarily inaccurate as a
result.

b. Apparent Biases

While this report focuses primarily on the substantive flaws of Milone's Report, the apparent
biases that are evident throughout the Report cannot be overlooked. These biases are so
pervasive, and appear to drive Milone’s analysis so significantly, that they demonstrate more than
merely the unreliability of Milone’s opinions — they explain the very bases upon which he reached
many of his conclusions.

As an example, Milone's analysis relies heavily on NAC 608 104 fo support his conclusion that
the term “health insurance”. as used within the Nevada Minimum Wage Amendment, means only
insurance policies which provide coverage for every category of health care expense that would
otherwise be tax-deductible by an individual Milone reaches this result through his own gratuitous
additions (o the language of NAC 608.104(a)( 1) which merely servers to identify a “health
insurance plan” as an insurance plan which covers “those categories of health care expenses
generally deductible by an employee on his individual federal income tax return.” NAC
608.104(a)(1). Specifically, Milone’s report alters this language when guoting the regulation in his
analysis of the health insurance plans at issue in this case, concluding that the plans are not
‘health insurance” because they do not cover “all of the ‘categories of health care expenses’
referred to in the regulation.” This significant alteration of NAC 608.104 is etther a gross
misunderstanding of the import of the regulation or a means of reaching pre-determined
conclusions that serve his and/or plaintiff s own interests. Either way, Milone's conclusions
premised on his alternate form of the regulation are unfounded.

Milone’s apparent bias in favor of requiring employers to pay the higher minimum wage within
Nevada's two-tier system are also demonstrated through his characterization of that system. For
example, Milone refers {o this higher amount as “the standard minimum wage” and the lower
amount “the reduced minimum wage”, yet these terms are not found anywhere within the actual
language of the amendment.’ In case this nomenclature is not telling enough, Milone’s report also

* The actual language of the Minimum Wage Amendment provides, in relevan! part,

The rate shall be five dollars and fifleen cents ($5.15)
benefits as described heremn, or six dollars and fiffeen
orovide such benefits

er hour worked, if the employer provides § B

I
pe
Z

r hou
ents ($6.15) per hour if the employer doed Aot
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describes the operation of the two-tier system in a manner clearly favoring the plaintiffs’ interests
in this case. To that end, Milone's Report includes the following statements:

[Aln employer earns the privilege of paying employees a minimum wage of $1.00 less than the
standard minimum wage if the ‘employer provides health benefits.

[Tlhe employer must offer a health insurance plan in order to earn the privilege identified in
Article XV, section 16 of the Nevada Constitution].]

This report addresses the requirement in Article XV, Section 16 of the Nevada Constitution that
"health insurance"” be provided to the employee in order for the employer to obtain the benefit of
paying a reduced minimum wage[.]™

Just as the terms “standard rate” or “reduced minimum wage” are absent from the Minimum Wage
Amendment, the Amendment similarly does not include reference to any “privilege” or “benefit’
which must be “earned” or for which an employer must “qualify.” "right under the cons under the of
paying either amount,

vl Additional, Specific Errors of the Report

a. Health Insurance is Health Insurance — it Does Not Imply Coverage Details

The Minimum Wage Amendment does not create a heightened level of coverage for "health
insurance” that must accompany Nevada's lower minimum wage rate. Itis common among
lawyers, scholars and other professionals specializing in these areas to generally refer to “health
insurance” as any contract for insurance between an employer and third-party insurer pursuant to
which an employee health benefit plan ("EHBP") is administered. All EHBP's are comprised of two
basis parts: (1} an employer's plan to offer its employees’ health benefits, usually as part of a larger
benefits package made available by the employer to the employee; and (2) someone to administer
the plan through the payment of claims submitted by employers under the plan. When the
employer pays these claims directly, the plan is considered self-insured and a health insurance
plan is not present. However, when the employer contracts a third-party, an insurer, to pay the
claims, that contract is considered a “health insurance plan” among industry professionals.

Based on my knowledge and experience in the employee benefits and health care industries,
the term “health insurance” does not describe any details about the pian or its coverage o’{her than
as described above. It is my opinion that the term "health insurance’ is used within the Minimum

Notably, neither of the rates provided are discussed interms of a “standard’ or reduced” wage.

‘ To the contrary, the actual language of the Minimum Wage Amendment describing the rates of its two-tier

ud
system could not be more malter-of-iach

Each empiover shall pay a &ge o sach emploves of not iess than the howly rales set forth in this
section. 'ﬂ”@ rate shall be five dollars rd ff‘e«sn cents ($5.15) per hour worked | i the employer
provides health benefits as desc ribed herein, or six dollars and fifteen cents ($6.15) per hour if the

employer does not provide such benefils. 0528

Q),.
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Wage Amendment in the same manner and has the same meaning as | have described, and that
the term “health insurance” does not mpose or imply any coverage requirements for specific health
services. In other words, health insurance simply refers to an insurance plan which provides
coverage for services related to one's health, such as medical, dental, surgical, and many other
forms of treatment. Any insurance plan which provides coverage for these expenses incurred in
connection with such services is a “health insurance plan” and commonly referred to as "health
insurance.”

The Minimum Wage Amendment does not itself require any particular form of health insurance
or specify any particular coverage requirements. To the contrary, the Amendment uses the more
general term “health benefits” then describes the particular form of health benefits to which it refers,
specifically a health insurance plan which is made available to a specific group of pecple
(employees and their dependents) at a specific cost (no more than 10% of the employee’s AGH).
Given the specificity provided for those other aspects of the “health insurance plan”, it is not
reasonably to conclude that the voters intended, but failed to include, specificity as to the coverage
which must be provided.

Each of the 2010 through 2015 plans are “health insurance plans” suitable and permissible in
connection with the Nevada Minimum Wage Amendment.

b. Neither the NAC nor NRS Chapter 608 Requires A Heightened Level of Coverage

NAC 608.102 does not mandate spec'fc coverage for health insurance plans under the
Minimum Wage Amendment. Milone’s opinion to the contrary — that the Labor Commissioner
intended to insert coverage requirements of his own — is not reasonable. This is especially true
given the disparity in the level of authority as between the Nevada Constitution and administrative
rule making. Milone's opinion is therefore further unreasonable in that it requires one to adoption
the notion that neither the Legislature nor the language chosen to amend the Constitution saw fit fo
impose requirements about the coverage which must be required, bul then-Commissioner Michael
Tanchek did. Based on my considerable dealings with Commissioner Tanchek on employee
benefits issues, | know this position o be untenable.

Milone's opinion in particular — that health insurance plans must cover “each of the” the
categories of health care expenses described in 26 U.S.C. § 213 — would compel the absurd resuft
that employers are required to provide the most expansive coverage imaginable, and coverage
which was not required under identical statutes and regulations previously, at a cost to the
employee of less than 10% of his AGL. In my copinion, very few employers would be able to meet
these requirements and even fewer would likely make the decision to do so. In fact, given the cost
the employer would be reqn'red to bear in order to provide this level of insurance, the employer
would be far better off paying an additional $1.00 per hour to its minimum wage employees.” tis
unreasonable to conclude that this was the intent of NAC 608.102,

Further, based on my considerable dealings with Commissioner Tanchek and each of the
Commissioners since, | am certain that Milone's view is contrary to the Office of the Labor

® Employers would likely atiribut te as much of is“ze cost of this insurance to the employee, assuning that the
insurance would only be avail to employees at a cost of 10% of J‘{ rtotal gross income for the yeaoszg
E\/‘;k}ne S mrrg}remnon of N/iC 0836 62 wm%j thus & Qs make srz%yanfe H;xa”ordm; e fc* mmy of ?Mss

skers ihe indiidualis who were inended
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Commissioner’s interpretation of NAC 6839C.102(a}(1). As explained above, the regulation’s
reference to those categories of health care expenses’” set forth in the Tax Code is not a coverage
mandate, but a means of identifying “health insurance’, as opposed to myriad other types of
insurance, by providing a fixed reference to the types of services which fall under the umbrella of
"health” or “health care” services. Thus, if an insurance plan covers those types of expenses
generally, it is "health insurance” for purposes of the Minimum Wage Amendment. This is not only
my opinion based on my experience and expertise in this area, but also consistent with the view of
the Labor Commissioner's Office since the Minimum Wage Amendment was enacted.

In sum, neither the Minimum Wage Amendment nor NAC 608.102 increased or otherwise
changed the coverage requirements applicable to health insurance plans that are made available
by employers to thelr employees.

c. NRS 608.1555 Does Subject All Health Insurance Plans to Chapters 689A and 6898 — In
Fact, the Statute Does Not Apply at All

Milone's suggestion that NRS 608.1555 applies to all health benefits plans, including health
insurance plans, is also untenable. Upon reviewing the statute, it is clear that it was never intended to
apply to benefit plans which are already administered through an insurance plan. To the contrary, the
purpose of this statute was to compel self-insured employers to pay providers and otherwise
administer the plan in the manner preferred by doctors and dentists, the manner utilized by insurance
companies.

Second, the legislative history of the act creating NRS 608.1555 confirms this result. Third, any
suggestion that this statute enacted 21 years before the Minimum Wage Amendment explains what
coverage must be provided in connection with the Amendment. Fourth, if you attempt to apply NRS
608.1555 to insurance plans, as opposed to self-insured plans, the result is iflogical, essentially
mandating that insurance policies issued pursuant NRS Chapters 689A or 689B are subject to those
chapters. Finally, it is my opinion that NRS 608 1555 is not enforceable against self-insured plans, the
oniy ptaﬁs to which its application could have been intended because it is preempted by ERISA. This
opinion is further supported by the fact the statute was enacted in 1985, as case law making its
prpempt:on clear had not yet been issued.

d. The 2010 through 2013 Plans Are Individual, Not Group, Plans and Are Exempt from
Coverage Reguirements

Coverage requirements are not derived from the Minimum Wage Amendment at all, but rather
from the statutes and regulations which govern the terms of a particular plan. This s where
Milone’s report is most flawed. as his opinions are based entirely on the premise that Chapter 6898
governs each of the policies at issue when it does not.

Tnough his reasons for doing so are unclear, Milone determined that each of the policies at
issue are “group health plans” and thus governed by NRS Chapter 8838 when in reality the 2010,
2011, 2012 and 2013 plans are all “individual health plans” governed by NRS Chapter 683A. To
the extent this conclusion is an opinion rather than verifiable fact, | have based it on a comparison
of the terms set forth in the plan documents against the definitions provided in Chapter 688A, the
mygregg terme of the Qr\ icies which ra‘aroppp individual coverage +hrmemhor i, and by hw r\hcor:;pm

is the “policyholder” under those policies. Unlike group plans under which the emp!f;yer
po cyhofder fhe empl pres are the pol cyh olders under individual pa ns such as the 20 O E}é)m

IR oy g

T 3 s b g oy v Ty . 13
FAvE ;M cies F J?"”*" VT nddivicugl plans arem aoe avalable o individuals th

%DCCG’EQ%%




Expert Report of Timothy R, Wulliner
Draz v MDC F?Pvfamanfs, LLC etal Case Mo A701633
Eighth Judicial District Cour, Clark County, Mevada

employer, the employer is identified as the plan “sponser” as defendants are listed just as sponsors
under the 2010 through 2013 plans.

in my opinion, that the plans offered by MDC changed from individual plans to a group plan
after 2013 because of significant changes to NRS Chapters 6894, 6898 and 6898, among others
at that time z2s the state's health insurance exchange was implemented in connection with the ACA
Most significant of those changes for purposes of addressing the Issues Presented 5 the
Legistature's repeal of individual heaith benefit plans originally introduced to Nevada's insurance
market 1n 1997 under HIPAA and Assembly Bill 521 Under AB 521, and Chapter 68%A as 1t
existed from 1997 to 2013, employers had the option to make "individual health benefit plans’
available to employees. insurers providing such coverage were required to make two types
available to individuals in Nevada: (1) its basic plan, and (2) its standard plan. 7hese plans were in
all respect heaith insurance plans under Nevada law.

The 2010 through 2013 plans are “basic health benefit plans” as defined by NRS 888A 480 As
such, they are not subject to coverage requirements pursuant to the express terms of NRS
683C 950 as follows

Motwithstanding ary specific statute to the contrary, a statute that requires the
coverage of a specific health care service or benefit, or the reimbursement,
utthization or incluswon of a speaific category of icensed health care practitioner s
not applicable to a basic health benefit plan debvered or 1ssued for delivery to
small employers or eligible persons in thes state pursuant to this chapler or
chapter 683A of NRS

The entirety of Milone's report anal y?’i{"g the compliance of the 2016 through 2013 plans is
mapplicable These plans are health insurance plans and comply with Nevada law in all respecis
inciuding in connection with the Minimum Waqc Armendment.

e The 2014 and 2015 Plans Meet All Applicable Coverage Reguiement

Milone's report resorts exclusively to the yrelevant discussion of the ACA becaus
comply with all applicable coverage requirements. | have personally reviewed these |
confirm this result

Vi Conclusion
Each of the 2010 to 2015 plans at issue in this case are "health insurance plans” providing
"health insurance” as those terms are used in Nevada, includin g connecton with {he Nevada

Minmum Wage Amendment. s my opinion that, fan employer made these policies available to
emoioyees during ther respective plan years on the t2rms set forth in the Nevada Minimurm Wage
Amendment ¢ m} NAC BOB 107 (1e. for a cost of 10 “e{fs*t r less of the emiployees AGH eto ) the
applicable muwmum wage would be the lesser of the two rates in Nevada's two-tier systeam
R
* TTday of March 2076

% [ 3
Dated this |

MOC001381



EXHIBIT 29

EXHIBIT 29



Ves
J

From: Jeremy Thompson <JThompson@mpplaw.com>

Date: Wednesday, March 9, 2016 at 2:30 PM

To: Timothy Mulliner <tmulliner@mulilinerlaw.com>, Michael Arrigo <marrigo@noworldborders.com>
Subject: RE: diaz

Typol!
7 Whether or not defendants’ plans are “qualifying health insurance” as contemplated by the
MWA
2 Whether the benefits the defendants’ are providing are health insurance as health insurance is
defined and used within the industry

Jeremy Thompson
Associate

500 South Rancho Drive
Suite 17
Las Vegas, NV 89106-4847

Direct: 702.697.7527
Main:  702.862.8300
Fax: 702.862.8400

JThompson@mpplaw.com

Morris Polich & Purdy ur

Los Angeles - San Francisco - San Diego - Las Vegas
www mpplaw com

From: Jeremy Thompson

Subject: diaz
Guys,

Deanna wanted me to make sure you guys are focusing on the following issues:
7 Whether or not defendants’ plans are “qualifying health insurance” as contemplated by the
MW A
9 Whether the benefits the defendants’ are providing being heslth insurance under the definition

used within the industry

Thanks again for all of your help!

leremy

Jeremy Thompson

Associate

v
h
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IN THE IOWA DISTRICT COURT IN AND FOR LINN COUNTY

PAULETTE DIAZ, an Individual, et al, CASE NO. _
Plaintiffs, Underlying Action:
Case No. A-14-701633-C
V. DEPT. NO. XVI
Eighth Judicial District Court
MDC RESTAURANTS, LLC, a Nevada In and for Clark County, Nevada

fimited liability company; LAGUNA
RESTAURANTS, LLC, a Nevada limited

liability company; INKA, LLC, a Nevada RESPONSE TO SUBPOENA
limited liability company; and DOES 1 DUCES TECUM SERVED ON
through 100, Inclusive, NON-PARTY TRANSAMERICA

LIFE INSURANCE COMPANY

Defendants.

In Response to a Subpoena Duces Tecum Served on Non-Party
Transamerica Life Insurance Company (“Transamerica”) on or around March 18,
2015, which was later narrowed by agreement, Transamerica states as follows:

Category No. 1: This request is limited to any final health insurance plans,
policies, and/or products that Transamerica may have provided to MDC,
LAGUNA and/or INKA, or someone acting on behalf of Defendants (such
as Mancha Development). This request does not include internai
Transamerica emails/documents/communications. This request does not
inciude any employee-specific documents.

Response No. 1: Transamerica objects to this request as the term “final health
insurance plans, policies, and/or products” is vague, ambiguous and confusing.
Transamerica does not offer “health insurance plans, policies, and/or products”™;
rather, Transamerica underwrites supplemental health insurance products,
including specifically group limited benefit hospital indemnity insurance. Subject
to and without waiving said objection, Transamerica will interpret this request as
seeking documents related to the three (3) benefit levels of the TransChoice®
Advance group hospital indemnity insurance offered to the employees of Mancha
Development through employer group policyholder, MDC Restaurants, LLC. See
confidential documents produced subject to the May 15, 2015 Protective Order
entered in the underlying action which are Bates stamped 0001-0198.
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Category No. 2: This request is limited to any final proposal for health
insurance benefits plans, policies, and/or products sent by Transamerica
to MDC, LAGUNA and/or INKA, or someone acting on behalf of
Defendants (such as Mancha Development). This request does not
include internal Transamerica emails/documents/communications.  This
request does not include any employee-specific documents.

Response No. 2° Transamerica objects fo this request as the term “final health
insurance plans, policies, and/or products” is vague, ambiguous and confusing.
Transamerica does not offer “health insurance plans, policies, andfor products”;
rather, Transamerica underwrites supplemental health insurance products,
including specifically group limited benefit hospital indemnity insurance. Subject
to and without waiving said objection, Transamerica will interpret this reguest as
seeking documents related to any proposal of TransChoice® Advance coverage
for the employees of Mancha Development. See confidential documents
produced subject to the May 15, 2015 Protective Order entered in the underlying
action which are Bates stamped 0197-0203.

Category No. 3: This request is limited to the master policy(ies) for any
health insurance plan(s) issued to MDC, LAGUNA and/or INKA, or
someone acting on behalf of Defendants (such as Mancha Development).
This request does not include internal Transamerica emails/documents/
communications.

Response No. 3: Transamerica objects to this document request as the term
“health insurance plans” is vague, ambiguous and confusing. Transamerica
does not offer ‘health insurance plan(s)’; rather, Transamerica underwrites
supplemental health insurance products, inciuding specifically group limited
benefit hospital indemnity insurance. Subject to and without walving said
objection, Transamerica will interpret this request as seeking documents refated
to the Group Master Policy of TransChoice® Advance group hospital indemnity
nsurance issued to MDC Restaurants, LLC, effective January 1, 2014, See
confidential documents produced subject to the May 15, 2015 Protective Order
entered in the underlying action which are Bates stamped 0204-0268.

Category No. 4. This request is limited to summaries of any health
insurance plans, policies, and/or products that Transamerica may have
provided to MDC, LAGUNA and/or INKA, or someone acting on behalf of
Defendants (such as Mancha Development). This request does not
include internal Transamerica emails/documents/communications.

Response No. 4. Please see Objections and Response to Category No. 2,
above.

Category No. 5. This request is limited to any chart or demonstrative
provided by Transamerica to MDC, LAGUNA andfor INKA, or someong

e
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acting on behalf of Defendants (such as Mancha Development), that
identifies the premium cost to be paid by Defendants’ hourly employees
for health insurance. This request does not include internal Transamerica
emails/documents/communications.

Response No. 5. Please see Objections and Response to Category No. 2,
above.

Category No. 6: This request is limited to any formal application tendered
by MDC, LAGUNA and/or INKA, or someone acting on behalf of
Defendants (such as Mancha Development), for a health insurance group
policy. This request does not include internal Transamerica emails/
documents/communications. This request does not include any
employee-specific documents.

Response No. 6: Transamerica objects to this request as the term "health
insurance group policy” is vague and ambiguous. Transamerica does not offer a
“health insurance group policy;” rather, Transamerica underwrites supplemental
health insurance products, including specifically group limited benefit hospital
indemnity insurance. Please see confidential documents produced subject to the
May 15, 2015 Protective Order entered in the underlying action which begins at
page 57 (Bates stamped 0260-0268) of the group master policy produced in
response to Category No. 3, above, for the Life and Health Group Application
and Agreement completed by or on behalf of MDC. See confidential documents
produced subject to the May 15, 2015 Protective Order entered in the underlying
action which are Bates stamped 0204-0268.

Category No. 7: This request is limited fo any employee census submitted
by MDC, LAGUNA and/or INKA, or someone acting on behalf of
Defendants (such as Mancha Development), to Transamerica. This
request does not include internal Transamerica emails/documents/
communications. This request does not include any employee-specific

documents.

Response No, 7. Transamerica objects to this request as it is internally
inconsistent, i.e., an employee census necessarily includes employee-specific
data. Subject to and without waiving said objection, Transamerica has no
responsive documents.

Category No. 8: This request is limited to documents that identify the
premium cost that MDC, LAGUNA and/or INKA, or someone acting on
behalf of Defendants (such as Mancha Development), would pay for
hezlth insurance coverage for ifs employees. This request includes
communications (letters, emails or other written correspondence) between
Defendants or someone acting on behalf of Defendants (such as Mancha
Development) and/or Transamerica concerning the foregoing subject
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matter. This request does not include internal Transamerica emails/
documents/commurnications.

Response No. 8: Transamerica objects to this request as the term “heaith
insurance coverage” is vague and ambiguous. Transamerica does not offer
“health insurance:” rather, Transamerica underwrites supplemental health
insurance products, including specifically group limited benefit hospital indemnity
insurance. Subject to and without waiving said objection, Transamerica will
interpret this request as seeking documents related fo premium cost for
TransChoice® Advance coverage for the employees of Mancha Development
and responds that it has no information which establishes there was any
employer contribution for said coverage.

Category No. 9: This request is limited to any final insurance benefits
contracts between Transamerica and MDC, LAGUNA and/or INKA, or
someone acting on behalf of Defendants (such as Mancha Development).
This request does not include internal Transamerica emails/documents/
communications.

Response No. 9 Transamerica objects to this document request as the term
“final insurance benefit contracts” is vague, ambiguous and confusing.
Transamerica underwrites supplemental health insurance products, including
specifically group limited benefit hospital indemnity insurance. Subject to and
without waiving said objection, please refer to the confidential documents
produced subject to the May 15, 2015 Protective Order entered in the underlying
action which are identified in response to Category Nos. 1 and 3, above.

Category No. 10: This request is limited to any communiceations (letters,
emails or other written correspondence) from MDC, LAGUNA and/or
INKA, or someone acting on behalf of Defendants (such as Mancha
Development), to Transamerica, in which Defendants or Mancha
Development (on behalf of Defendants) solicit or request proposals for
health insurance benefits for its employees. This request does not include
internal Transamerica emails/documents/communications.

Response No. 10: Transamerica objects to this document request as the term
“health insurance benefits” is vague, ambiguous and confusing. Transamerica
underwrites supplemental health insurance products, including specifically group
limited benefit hospital indemnity insurance. Subject to and without waiving said
objection, Transamerica has no documents responsive to this request.

Category No. 11: This request is limited to communications (lefters,
emails or other written correspondence) between Transamerica and MDC,
LAGUNA and/or INKA, or someone acting on behalf of Defendants (such
as Mancha Development), concerning the lawsuit. This reguest does not
include internal Transamerica emails/documents/communications.

EES
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Response No. 11: Transamerica has no documents responsive to this request.

Category No. 12: This request is limited to communications (letters,
emails or other written correspondence) between Transamerica and MDC,
LAGUNA and/or INKA, or someone acting on behalf of Defendants {such
as Mancha Development), concerning Article XV, Section 16 of the
Nevada Constitution and/or NA.C. Chapter 608. This request does not
include internal Transamerica emails/documents/communications.

Response No. 12: Transamerica has no documents responsive to this request.

Category No. 13: This request is limited to communications (letfers,
emails or other written correspondence) by Transamerica concerning
Article XV, Section 16 of the Nevada Constitution and/or N.A.C. Chapter
608 as they relate to the health insurance plans, policies, and/or products
selected by MDC, LAGUNA and/or INKA, or someone acting on behalf of
Defendants (such as Mancha Development). This request does include
internal Transamerica emails/documents/communications.

Response No. 13: Transamerica objects to this request on the grounds it is
vague, ambiguous and unintelligible.

Category No. 14: Withdrawn

Response No. 14: No response is required.

/st Amy L. Reasner

AMY L. REASNER, ATOO06390
of

LYNCH DALLAS, P.C.

526 Second Avenue Sk

2.0. Box 2457

Cedar Rapids, lowa 52406-2457

Telephone: 319.365.9101

Facsimile: 319.866.9721

E-Mail: areasner@lynchdallas.com

ATTORNEYS FOR TRANSAMERICA
LIFE INSURANCE COMPANY

[#3]
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CERTIFICATE OF SERVICE

| certify that | served the foregoing document upon the following person(s) by
e-mailing pursuant to lowa Rule of Civil Procedure 1.442(2) on the 19th day of May,
2015,

Rick D. Roskelley (rroskelley@littier.com)
Roger Grandgenett (rgrandgenett@littier.com)
Katie Blakey (kblakey@littler.com)

Littter Mendelson, P.C.

3960 Howard Hughes Parkway
Suite 300

Las Vegas, NV 89169

Don Springmeyer (dspringmeyer@wrslawyers.com)
Bradley Schrager (bschrager@wrslawyers.com)
Daniel Bravo (dbravo@wrslawyers.com)

Wolf, Rifkin, Shapiro, Schulman & Rabkin, LLP
3556 E. Russell Road, Second Floor
Las Vegas, NV 88120

/s/ Ay L. Reasner

oy
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DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021 CLERK OF THE COURT
BRADLEY SCHRAGER, ESQ.

Nevada State Bar No. 10217

JORDAN BUTLER, ESQ.

Nevada Bar No. 10531

WOLF, RIFKIN, SHAPIRO,

SCHULMAN & RABKIN, LLP

3556 E. Russell Road, 2nd Floor

Las V %% Nevada 2’)1’20—27“

Telephone: (702) 341-5200/Fax: (702) 341-5300

Email: dspringmeye rgg.;wrsﬁav _W.,va com

Email: bschrager@wrslawyers.com

Email: jbutler /f»\.;s AWYErs.comn
.“[/mw s for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT

IN AND FOR CLARK COUNTY, STATE OF NEVADA

E"AE_EEJ?’E"I"?i DIAZ, an individual; and - Case No: A-14-701633-C
AWANDA GAIL W &EjAT\E\.&«,, an

mdz\ idual; SHANNON OLSZYNSKI, an . Dept. Nou XV1
individual; CHARITY FITZLAFE. an
individual, on behalf of themselves and all
similarly-situated individuals, ~ STIPULATION AND ORDER

~ AMENDING BRIEFING DEADLINES

Plaintiffs, . AND RE-NOTICING HEARING RE:
. PLAINTIFFS' RENEWED MOTION FOR
Vs PARTIAL SUMMARY JUDGMENT ON

LIABILITY REGARDING
DEFENDANTS HEALTH BENEFITS
PLANS

limited mib;im um”pr‘
RESTAUR/ TS, LLC
{ 1y ng\ﬁ}wlﬂ‘y INK
labibity co

-'/l(ﬁfj L‘fz} ‘TL{

Detendants

The parties, by and through their counsel of record, hereby stipulate, as follows:

IT 1S HEREBY STIPULATED AND AGREED that Plaintiffs will have up w and

including April 18, 2016 o file Plaintiffs’ Renewed Mation for Partial Summary Judgment on
""" T . Ty . 1
ity Regard calih Plans (the “Motion™)

IT IS FURTHER STIPULATED AND AGREED that Defendants will have up to and
neludine May 13, 2016 to file an opposition to Plaintiffs” Renewed Motion for Partial Summary
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TIROTHY O, WiILL{AKS

CISTRICY JULGE

ARJT

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

PAULETTE DIAZ, an individual; and
LAWANDA GAIL WILBANKS, an
individual: SHANNON OLSZYNSKI, and
individual; CHARITY FITZLAFF, an
individual, on behalf of themselves and all
similarly situated individuals,

Case No. A-14-701633-C
Dept No. XVI

Plaintiffs,

VS,

MDC RESTAURANTS, LLC, a Nevada
limited liability company, LAGUNA
RESTAURANTS, LLC, a Nevada limited
liability company; INKA, LLC, a Nevada
limited liability company and DOES |
through 100, inclusive,

T S N T R e P 2 T Vi D T A S S R

N e

Defendants.

2" AMENDED ORDER SETTING CIVIL JURY TRIAL,
PRE-TRIAL/CALENDAR CALL

IT IS HEREBY ORDERED THAT:

A, The above entitled case is set to be tried to a jury on a five-week stack in

District Court, Dept. 16, to begin, on the 6" day of March, 2617, at 9:30 o'clock AM.
B. A Pre-Trial/Calendar Call with the designated attorney and/or parties in proper
person will be held on the 1 7% day of February, 2017, at 10:30 o'clock A.M.

. e vpmiend Lheen deesw e { } 1 3 [T ¥ je il i  ale .
'he joint Pre-trial Memorandum must be filed prior (o the Pre-d rial/Calendar

/e
.

Call, with a courtesy copy delivered to Department XVI Chambers. All parties, (Attorneys
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FIMOTHY ©. WILLIAME
DISTRICT JUGGE

mEraRTMENT BIXTEER
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and parties in Proper Person) MUST comply with All REQUIREMENTS of ED.CR. 2.67,

2.68 and 2.69.

Counsel should include in the Memorandum an identification of orders on all motions
in limine or motions for partial summary judgment previously made, a summary of any
anticipated legal issues remaining, a brief summary of the opinions to be offered by any
witness to be called to offer opinion testimony as well as any objections to the opinion
testimony.

D. All discovery deadlines, deadlines for filing dispositive motions and motions
to amend the pleadings or add parties are controlled by the previously issued Scheduling
Order and/or any amendments or subseguent orders.

E. Pursuant to EDCR 2.35, a motion to continue trial due to any discovery issues
or deadlines must be made before the Discovery Commissioner.

F. pursuant to EDCR 2.47, all motions in limine to exclude or admit evidence
must be in writing and filed not less than 45 days prior to the date set for trial and must be
heard not less than 14 days prior to trial. ORDERS SHORTENING TIME WILL NOT BE
SIGNED EXCEPT IN EXTREME EMERGENCIES.

An upcoming trial date is not an EXTREME EMERGENCY.

Failure of the designated trial attorney or any party appearing in proper person
to appear for any court appearances or to comply with this Order shall result in
any of the following: (1) dismissal of the action (2) default judgment; (3)
monetary sanctions; (4) vacation of trial date; and/or any other appropriate
remedy or sanction.

Counsel is asked to notify the Court Reporter at least two (2) weeks in advance if
they are going to require daily copies of the transcripts of this trial. Failure to do so may

result in a delay in the production of the transcripts.

Pt
:
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TIMAGTHY €. WiLLIAME .

DrETRICT JUDGE

CESARTISENT SIATEEN
LAl WEGAT S RRTES

Counsel must advise the Court immediately when the case settles or is otherwise
resolved prior to trial. A Stipulation which terminates a case by dismissal shall also indicate
whether a Scheduling Order has been filed and if a trial date has been set, and the date of that
frial. A copy should be given to Chambers.
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ATT&C%‘%E?F?&%T D (page 2 of 2)
State HHS Eligibility Systems and Jurisdictions

Jurisdiction State Systems and Processes
............ Rino \E‘E&E‘g ity e Sy (Efjm

Arizona Arizona Technical Eligibility Computer System (AZTECS)

Georgia SHINES, COMPASS, Vitale Fvenis, Medicaid Data Broker
Hawaii Hawal Automated Welfare Information System (HAWI

Kansas Kansas Automated Eligihility & Child Support Enforcement System

(KAECSES)
Louisiana Medicaid Eligibility Data System (LA MEDS)

Massachusetts Mass 217 Century Disability Policy (MA-21

Minnesota MAXIS - state, county eligibility for public assistance, health ¢
exchahges data with Medicaid Management Information ang emn

3

IS, MN Employment and Economic Development. MN Dept, of
Finance, and US Social Security Admin

{

Mississippi Mississipp Applications Venfication Ehgibility Reporting Information and
Control System (MAVERICS)

Pennsylvania COMPASS « health care, cash. long-term, home, supplemental nutrition

(SNAP; eliginility

Ehode lsland

_—

South Carolina al System (FIFN)

Ternnessee al Secunty Income Under Socia!l
Yermont ACCESS
Washington Autormated Client Eliaibiiity Determination System (ACEDS)
oC

Wyoming EFICS (Elgbiity Fayment Iinformation Computer System)
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Meaningful Use 0% Eiec?mn c %emm Records

fr. Arrigo manages a team that has worked with over 100 electronic medical records
vendors and health care providers regarding achieving Meaningful Use (MU} under the
HITECH Act as well as MU audit defense v. CMS, OIG and CMS Auditors

Meaningful Use (MU} is composed of a complex list of Objectives, including HIPAA privacy,
Personal Health Information Safeguards, Clinical Quality Measures (CQWMs), clinical decision
support (CDS). transitions of care, data portability, auditable events, patient engagement,
and other measures. Mr. Arrigo has opined as an Expert regarding MU provides opinions

and guidance on all of the following factors:

¢ Authorized Testing and Certifications Bodies (ATCBs) and processes

s Eligible Hospital (EP} and Eligible Provider (EP) attestations and audit defense under
Medicare and Medicaid in Civ f and Criminal defense cases.

= Stimulus funds, OIG, CMS auditors

= HHS OCR, HIPAA breaches, State CMIA breaches and stimulus eligibility

«  Modular and Complete E H.R. certifications

«  Discrete data structures

«  HIPAA Privacy and Security Assessments as a Component of MU and the
Administrative, Physical, Technical Safeguards of HITECH Act as well as Operational
Policies, Procedures and Documentation and HIPAA overlapping requirements.

> Clinical workflow for both acute care and ambu%atory EHRs
Meaningful Use Stage 1: Meaningfui Use Stage Z:
Eligible professionals: o ,
Fligible professionals:
13 required core objectives < 17 core objectives

- 5 menu objectives from a list of 9 © 3 menu obje s that they select from
a fotal list of 6

L3

Total of 18 objectives
< Total of 20 objectives

Eligible hospitals and CAHs: Eligible hospitals and CAHs

on

cor

7y

> objectives

- 11 required core objeclives
- 5 menu objectives from a list of 10 3 menu objectives that they select from
“ : b
e atotaltlist of 6
- Total of 16 objectives _
«  Total of 19 objectives

0418
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ATTACHMENT F
Healthcare Business “ransactions, Supporting HIPAA X12 Elecironic

T

ransactions

1. Health Care Eligibility Benefit Inquiry and Response —~ EDI 270/27 1

2. Health Care Claim Status Request / Response — EDI 276/277

3. Health Care Services Request for Review / Response (Prior Authorization) ~
EDI278

4. Payroll deductions for premiums — EDI 820

Benefit enrollment and maintenance - £EDI 834

Qi

6. Health care claim: Payment/ Advice — EDI 835, Health Care Claim: institutional,

professional / dental — EDI 837, Pharmacy claim (NCPDP) ~ D 0

0419
MDC001297



ATTACHMENT G

Revenue Cycle Management, Clinical Documentation and Coding Processes

& - Michael F. Arrigo CV Updated February 29, 2016

Lead team that implements hospital system assessments for ICD-10 and CPT coding

compliance and quality, including:

CDI (Clinical Documentation Improvement) strategy and alignment between HIM department,

coders, nursing, physicians. Benefits of coder-physician collaboration, and securing results

in improved coding. Engage case managers to focus on CDI trends, work with physicians

that are the largest admitters. Understanding of key processes including:

Patient intake

Patient assessment

Documentation of care

Insurance coverage determination

Discharge activities

Provider commmunications

Referrals

Prior authorizations

Coding

Charge capture, super bills

Billing

Revenue collection

Vendor impacts

EHR and other system readiness to support CDI

IT plans

Impact on concurrent nitiatives

Reporting

Quality improvement efforts

Pavor readiness and processes: medical policy assumptions for contracting
Y g

Institutional Review Board (IRB) impact review for [(CD-10

Data warehouse and business intelligence “retooling” of analytics required.

¥
N

C
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ATTACHMENT H ~ Drug Pricing Practices
Experience using analytics to identify UCR (aka Fair Market Value (FMV)) in Pharmaceutical Pricing

Re-Defining AWP

% Factor

NDC price reporting

Mark-Ups & Price Spreads
Backroom Processor Schemes
Rebate Schemes

Flat, Access, Market Share
Rebate Disguising

Rebate Pumping

Re-Defining “Brand” and “"Generic”

Formulary Steering
Pre-Authorization Schemes

Clinical Rules & Protocols

Mail-Order Schemes
Leveraging Captive Facility
Multiple MAC Lists

Drug Switching

Drug Bepackaging

Fraudulent Plar Design

Zero Cost Scripts

Higher Than Logic

Pocketing Refunds, Reversals and
Returns

Payor Account Crediting Tricks

Specialty Drug lssue



Lead team that assesses and adwses regardmg industry best practices and
implementation of HIPAA Privacy and Security as well as HITECH Act, ncluding:

Security best practices for HIPAA Covered Entities
HHS Security Standards:

1. Administrative Safeguards
Physical Safeguards

Technical Safeguards

Bowon

. Organizational Policies and Procedures and Documentation

Requirements

I Although the name ‘health informatics' only came into use in about 1973 (Protti 1995) 1t s a study
that is as old as healthcare itself. It was born the day that a clinician first wrote down some
impressions about a patient's iliness, and used these to learn how to treat their next patient. The

world is aging and there are increasing numbers of people with chronic disease; it is recognized that

the only sustainable option is planning and delivery of healthcare through technology innovation.
Biomedical Informatics seeks to discern the difference between data, information, knowledge and
wisdom by increasing sharing and comprehension. Professor Enrico Cotera of the Macquarie

University argues that health informatics is the logic of healthcare. Dr. Mark Musen MD PhD
Professor, Medicine - Biomedical informatics Research at Stanford points out that that digital
information has made knowledge infinitely larger for clinicians, and they are now are in a Knowledge

management crisis - getting the right information at the right time 1s the challenge

0422
Page 50 of 81 8
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This methodology uses authorities from scientific, economic and standards based organizations, as well as rules,
guidelines and statutes noted herein which are publicly available. The process of applying these uses authorities
from scientific, economic and standards based organizations, as well as rules and statutes for the purpose of
writing an expert opinion, and assessing the quality of the calculations to arrive at a Usual Customary and
Reasonable cost of care is © copyright Michael F. Arrigo and No World Borders, Inc. Test results are based on
the methodology, application of the methodology and are documented so that an expert with similar data,
knowledge, education, experience and training could reasonably arrive at similar results. Current Procedural
Terminology or CPT® codes and descriptions, are copyrights of the American Medical Association. All Rights

Other trademarks are the property of their respective owners.
General Approach — Industry Best Practices and Generally Accepted Methods

There are industry best practices and customary methods that are used to document the condition
of a patient, render a diagnosis and bill for medical procedures. Health care providers
(“providers™) as well as Medicare, Medicaid, and private health insurance companies (“payors’)
use these methods to pre-determine the amount they will bill and the amount they will pay for

P Ay

medical procedure

Generally accepted methods are used as documented below, which are re-testable, and would
vield the same or very similar results if tested by another mdividual with similar knowledge,
skills, training, and experience. These methods are accepted, tested, and capable of drawing
conclusions regarding the usual customary and reasonable costs for medical care. Conclusions
are drawn and estimated with reasonable certamty from the data collected i the documentation
provided and via scientific, international standards, and federal and state rules as annotated n
this report, Where applicable, reasonable, or possible based on the information provided to me,
documentation is organized chronologically by date and organized by medical care provider.
Documents containing HIPAA protected information are managed as secure password protected

or encrypted methods, or if in paper form m a locked room,

Page 51 of 81
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Reimbursement contracts to pre-determine methods and amounts for reimbursement
including “in-network” contracts and “out of network” reimbursement procedures may or
may not be used. A provider is considered “in-network” with a payor when it enters into an
agreement to follow standard procedures for documentation and billing and in return 1t
receives a maximum allowable amount from a payor for the specific medical procedure.
Providers enter into such in-network agreements because they expect to receive increased
volume of patients and prompt reimbursement. When a provider bills for a procedure and
has no iﬁ»netwark agreement with the patient’s health insurance company, the provider is
subject to unpredictable amounts and timing of reimbursement. In this case the provider may
seek alternative intermediaries who will accelerate reimbursement in exchange for a
discounted amount and a transaction fee. These arrangements are called out of network

discounted reimbursement contracts.

Federal Policy Level (FPL) Caleulations and Medicaid Eligibility — Income Scenarios

I caleulated two possible scenarios for MDC worker annual income at $7.25 per hour. From those
two possible scenarios, I calculated four possible eligibility outcomes.

Income Scenarios

A. According to ACA and U.S. OMB standards, a full-time employee: Defined as an
employee who works on average 30 hours per week, or 130 hours of service per calendar
month I used 30 hours per week times $7.25 per hour, times 50 weeks for a low-case
scenario of mcome, in other words, just below what industry standards best practices and
statutes would discern as full-time.

B. Icreated a second scenario using 2,087 hours, a full-time equivalent number of annual
hours worked, times $7.25 to arrive at a high case of income.

Federal Poverty Level (FPL) Calculations, Medicaid Eligibility - Demographic Scenarios

[ used Federal guidelines on the poverty level (FPL) published by U.S. Health and Human

Services:

oy

1
P 3

0424
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Lot

Al

2010 Fit 5 X012 2013 2014 1018

Household Sae 2016
3 510,830 510,850 811,170 511,450 511670 S1L.770 05 11,880 ¢
3 S14 570 $14,710 $15,130 G15.510 515,730 $315930 S 16,0620
3 $18.310 518,530 518,040 $19,530 $19,970 20080 S 20,160
4 522,050 $22,350 $23.050 $23.550 523 850 $24250 5 24,300
5 $25,790 526,170 $27.010 $27,570 $27.910 528410 § 28,440 |
& $29,530 $29,990 $30,970 $31,5%0 $31.970 532,570 § 32,580
? 533270 5333810 534,830 535619 $36,030 $36,730 $ 36,730
8 537010 537,630 538,890 $3%.630 S40,030 540,890 5 40,890
Sourees:
2010

2011 kitps //aspe bhs gov/ 201 1-bhs-poverty-guidehines

2012 https://aspe hbis gov/ 2012 khs-poverty-guidehnes
2013 https://aspe hhs gov/ 2013 poverty-guidelines
2014 hitps - /faspe bt gov/ 2014 poverty- guidelines
2015 eI e

Using the income scenarios described in the prior section above, I considered demographic

scenarios that represent likely characteristics of MDC workers earning $7.25 per hour, including:

:§§, BEFOHE MEMCAH DIPARSION WORAN WITH DEPENDERT, 2 W
?“3 BEFORE MEDIAID EXPANEION MARN OR WOMAN WITH DEPENDENT, 3N

YL BAEDHOAID EHBANSION, 1% 5% PISEHOLD (MORE I MOUSEHGLD WOULD

[ confirmed Nevada and Federal policy regarding eligihility. For example, as of 2015 Medicaid
in Nevada is available to the following legally-present residents™:

Adults with household mcome up to 133 percent of poverty (really 138 percent with the 5
percent income disregard).

= Pregnant women with household income up to 160 percent of FPL,

Children, depending on age, with household income up to 133 percent or 160 percent of FPL; all
children are ehgible for CHIP with income up to 200 percent of FPL.

Adults between 19-64 whose household mcome 15 at or below [38% of the Federal
Poverty Level (FPL. See chart}.

= # Children

MSCSS'@ 3{33
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= » Pregnant Women whose houschold income

15 less than 1659 of the FPL.

TR0/

« ¥ Parent Caretakers with income at or below 138% of the FPL.
< » Supplemental Security Income recipients.

«  # Certain Medicare beneficiaries.

Evaluation of Multiple Time Periods, Plans

There are two important time periods and three different plans that | considered. The first period
is 2010 to 2013, the second is 2014 and beyond. The three health plans considered are Starbridge,
Trans Choice, and MVP. [ considered these plans in light of the Medicaid gqualifications noted in the
prior sections, and the fact that each of the list various medical coverage determination policies

{(“benefits”) provided for premiums collected.

| Considered Facts and Data Not Acknowledged in Milone Reporte;: MDC

thsing induttry Best Peactives, Guidelines and Statutes
Applicable by Year for BADE hourly workers earning 57,251

Plan Name

{*} facts and data considered include
But are not limited 1o these items.
“F sigrifies that in my methadology, | | Cigna Starbridge
idertified three separate cases that
needed to be assessed as 1o health
insurgnce coverage.”
Transamera
Trans Chuoice

MVP




Evaluation of Regulatory Frameworks Applicable to Different Plans, Time Periods

(]

Before January 1, 2014
Nevada Minimum Wage Law

After January 1, 2014
Medicaid Expansion
Affordable Care Act

5
6 Medical Coding Review, Where Applicable
7
ht Omne component in determining medical costs 1s accomplished by reviewing medical codes
9 provided in patent documentanon. Medical diagnosis codes (usually [CD-9 or ICD-10) are
10 entered by coders at health care pre s dragnosts at the
i health care providers involved in this casc. Procedure codes (usually CPT or HCPCUS) are
12 used to describe billable medical procedures that arc translated into cconomic value for
13 health carc claims. T am relying on the diagnosis and the codes that exist in the
14 documentation and | review the documentation and coding for the way they are used to
15 derve medical costs.

[CH-9 Diagnosis and P

,ﬂy
joel
oo
s
o
[

records in this case contain [CD-9 diagnosis codes which arc used for both inpatien
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outpaticnt diagnosis, and ICD-9 procedure codes which are used exclusively for mpatient

procedures. (1CD-9 stands for the International Classification of Diseases, §” edition from

the World Health Organization”, Jocalized for the U.S. market). The U S. developed its own

procedure coding system (ICD-9-CM, Volume 3) for inpatient hospital services m the late

1970°s to use with I[CD-9-CM, Volumes | and 2 for diagnoscs. Since 1979, procedures

performed in hospitals have been coded for hospital statistics and on hospital claims, using

ICD-9-CM, Vol. 3 and the ICD-9 standard is managed under the authority of the NCVHS.

NCVHS is authorized under Section 306(k) of the Public Health Service Act, as amended,

and codified at Title 42, Chapter 6A, Subchapter II, Part A, § 242k. The Committee s

governed by provisions of Public Law 92-463, as amended, (5 U.S.C. App. 2), which sets

forth standards for the formation and use of advisory committees. [ cross-referenced the

numeric references to codes found in documents provided by counsel and compared them

with corresponding descriptive references to confirm descriptions of a medical procedure

performed in the mpatient setting and the cost of those procedures locally and nationally, the

coverage determinations and reimbursement rates under the patient’s health plan, and

Medicare reimbursement rates. The ICD-9 diagnosis code(s) and correlated ICD-9 procedure

codes are examined for reasonableness and peer-reviewed by an AHIMA™ certified coder

under my direction and control.

# The World Health Organization (WHO) is the authoritative body that directs and coordinates

international health within the United Nations” system. The World Health Assembly 1s the

supreme decision-making body for WHO. WHO generally meets i Geneva i May cach year,

and is attended by delegations from all 194 Member States including the United States. Source:

hitp://www.who.int/governance/en/

i AHIMA ~ The American Health Information Management Association is an accepted

standards education and certification organization for medical coder certification, especially for

mpatient coding.



[

N e G

-~

Current Procedural Terminology (“CPT") codes for outpatient procedures and
professional fees charged by physicians - Some outpatient medical patient records m this
case contain CPT procedure codes, (Current Procedural Terminology or CPT®R” codes and
descriptions). The ICD-9 (sce below) diagnosis code(s) correlated with the CPT-4 procedurc
codes are examined for reasonableness and peer-reviewed by an AAPC*' certified coder

under my direction and control,

Crutpatient Praspective Pavment System (OFPS), Medicare GAY
k R P 4%

Some types of procedures are adjusted geographically for local markets using U.S. Office of
Management and Budget (OMB) statistical data adjusted annually for wage mdices using
Medicare Geographic Adjustment Factors (MGAF). In 2007, payment for the technical
component (TC) portion of a radiology service was limited to the lesser of the Medicare
Physician Fee Schedule (MPFS) amount or the Outpatient Prospective Payment System
(OPPS) amount. Effcetive January 1, 2012, CMS applied a 25 percent payment reduction for
the professional component (PC) of second and subsequent imaging services furnished by the
same provider including physicians in a group practice to the same patient m the same

session on the same day. The basis for MPFS in determming the value of work is 42 CFR
Parts 405, 410, 411, 414, 423, and 425,

Frofessional Compenents, Technies! Components, Helative Yalue Units

Where applicable for imaging services, charges are sphit into technical and professional

1

components (the TC and PC), cach scparately billable™

A relative value is a numeric ranking assigned to a procedure relating it to other procedures
in terms of the time, work and costs associated with the procedure. The Medicare relative
value units are based on the Resource Based Relative Value Scale (RBRVS) update and

published vearly by CMS. The total value is the sum of three components: a work valuc, a

v CPT is a registered trademark of the American Medical Association (AMA)

Sh
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practice expense (PE) value, and a malpractice (MP) expense value. The PE value has been
further subdivided into a facility value and a non-facility value. The basis for RVUs in

determining the value of work is 42 CFR Parts 405, 410, 411, 414, 423, and 425.

The RVU ratio between TC and PC can vary by type of diagnostic image, and the ratios are

published by the Centers for Medicare and Medicaid.

The PC is indicated in claims using a “Modifier 26.” Certain procedures are a combination of
a physician or other qualified health care professional component and a technical component.
When the physician or other qualified health care professional component is reported
separately, the service may be identified by adding modifier 26 to the usual procedure

number or CPT code®.

Inpatient Prospective Payment System (IPPS), DRGs

For inpatient procedures, or for outpatient (ambulatory or physician professional feej
procedures performed within a three days window prior*® to an inpatient procedure that must
be bundled into episodic inpatient procedures, Section 1886(d) of the Social Security Act sets
forth a system of payment for the operating costs of acute care hospital inpatient stays under
Medicare Part A (Hospital [nsurance) based on prospectively set rates. This payment system
15 referred to as the inpatient prospective payment system (IPPS) or shortened to the
Prospective Pavment System (PPS) and uses DRGs. The Act provides the following m

Section D to establish the DRG standard:

“Computing DRG-specific rates for hospitals. —For each discharge classified within a
diagnosis-related group, the Secretary shall establish for the fiscal year a national DRG
prospective payment rate and shall establish a regional DRG prospective payment rate

Jor each region which is equal—

(i) for fiscal years before fiscal year 2004, for hospitals locared in a large urban ared in

the United States or that region (respectively), to the product of—

0430
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(1) the average standardized amount (computed under subparagraph (4}, reduced under
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(11) the weighting factor (determined under paragraph (4)(B)) for that diagnosis-related

group;

(it} for fiscal years before fiscal year 2004, for hospitals located in other areas in the

United States or that region (respectively), to the product of—

(1) the average standardized amount (computed under subparagraph (A), reduced under
subparagraph (B), and adjusted or reduced under subparagraph (C)) for the fiscal year

for hospitals located in other areas in the United States or that region, and

(11} the weighting factor (determined under paragraph (4)(B)) for that diagnosis-related

group; and

(iii) for a fiscal year beginning after fiscal year 2003, for hospitals located in all areas, to

the product of—

(1) the applicable standardized amount (computed under subparagraph (4)), reduced
under subparagraph (B), and adjusted or reduced under subparagraph (C) for the fiscal

vear; and

(I} the weighting facior (determined under paragraph (4)(B)) for that diagnosis-related
gning, { paragrapn {3)(5)) g

group.”

Therefore, under the IPPS, each inpatient case is categorized into a DRG. Each DRG has a
payment weight assigned to it, based on the average resources used 1o treat Medicare patients in
that DRG. The base payment rate is divided into a labor-related and non-labor share. The labor-

elated share is adjusted by the wage index applicable to the area where the hospital is located,

o~

- and if the hospital is located in Alaska or Hawaii, the non-labor share is adjusted by a cost of

living adjustment factor. This base payment rate 1s multiplied by the DRG relative weight™ If




B
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disproportionate share hospital (DSH) adjustment, provides for a percentage increase in
Medicare payment for hospitals that qualify under either of two statutory formulas designed to

hospitals that serve a disproportionate share of low-incorne patients. For qualifying

»

fdentsf

gt

hospitals, the amount of this adjustment may vary based on the outcome of the statutory

caleulation.

| DRGs can be derived by using the diagnosis and procedures for the patient to arrive at a finite,
maximum amount that a hospital 1s eligible to be reimbursed for a group of episodic inpatient
procedures. To determine which DRG applies to a patient, one needs the diagnosis codes, which

are determined based on a physician’s diagnosis, and entered as a code by a physician or a

medical coder, and the medical procedure codes, which are also entered by the physician or a

medical coder.

The IPPS system of DRGs uses a flat fee according to diagnosis related groups within one of

-about 600 DRGs. A DRG is adjusted for outhers (extraordinarily complex cases wi ith
| exceptionally high costs) and “disproportionate share” adjustments made for hospitals that serve
a larger than usual portion of indigent patients. DRG weights are recalculated to account for

|
|
changes in technology, practice patterns, and other trends. Congress typically adjusts the

' monetary conversion factor for each year, From time to time, the Medicare Payment Advisory
CCommussion (MEDPAC) proposes technical changes in the definition of DRGs and in payment

: - ~ 48
and adjusiment details. Private insurers typically use Medicare’s lis DRGs™,

Authoritative Economic, Scientific and Standards Organizations for CPT, ICD, DRGs

L Current Procedural Terminsiogy or OPT Codes {or Ouipatient Procedures

- Current Procedural Terminology or CPT® codes and descriptions, are copyrights of the
. American Medical Association Current Procedural Terminology (CPT®), Fourth Edition, is a
standardized listing of descriptive terms and identifying codes for reporting medical services and

- procedures. The purpose of CPT is o pmvide a uniform language that accurately describes

0432
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nationwide communication among physicians and other healthcare providers, patients, and third

parties .

CPT was first developed by the AMA in 1966 and is used for the billing of physician services
and non-inpatient medical procedures in the U.S. The current version, CPT-4 is maintained by
the AMA and is an accepted standard by the National Committee on Vital Statistics or
NCVHS*™. NCVHS is authorized under Section 306(k) of the Public Health Service Act, as
amended, and codified at Title 42, Chapter 6A, Subchapter 11, Part A, § 242k. The Committee 15
governed by provisions of Public Law 92-463, as amended, (5 U.S.C. App. 2), which sets forth
standards for the formation and use of advisory committees. [ cross-referenced the numeric
references to codes found in documents provided by counsel and compared them with
corresponding AMA references to confirm descriptions of a medical procedure performed in the
outpatient setting and the cost of those procedures locally and nationally, the coverage
determinations and reimbursement rates under the patient’s health plan, and Medicare

rermbursement rates.

The CPT Editorial Panel is tasked with ensuring that CPT codes remain up to date and reflect the
latest medical care provided to patients. In order to do this, the Panel mamtains an open process
and convenes meetings three times per vear to solicit the direct input of practicing physicians,
medical device manufacturers, developers of the latest diagnostic tests, and advisors from over

100 societies representing physicians and other qualified healthcare professionals.

International Classification of Diseases (ICD) for all diagnoses and inpatient procedures

The World Health Organization (WHO) establishes and maintains the standards for the
International Classification of Diseases, version 9 and version 10. WHO performed an
independent study to establish whether DRGs are a standard in developed countries to determine
if their use should be applied in all hospital payment scenarios in all countries, citing additional
research from the World Bank and other researchers on patient classification systems.
According to WHO, “Payment systems based on diagnosis-related groups (DRGs) are one type
of hospital payment mechanisms, along with capitation payments, global budgets and a

60
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combination thereof. Although DRG-based payment systems are mainly understood as a
reimbursement mechanism, their original purpose was to enable performance comparisons across

349 56 51 52

hospitals . WHO continues, “Today DRGs are used primarily by purchasers to
reimburse providers for acute inpatient care, but in principle they can also be used to reimburse
them for non-acute inpatient care. By definttion, DRGs classify cases according to the following
variables: principal and secondary diagnoses, patient age and sex, the presence of co-morbidities
and complications and the procedures performed. Cases classified as belonging to a particular
DRG are characterized by a homogenous resource consumption pattern and, at the same time,

DRGs are clinically meaningful. Thus, cases within the same DRG are economically and

. . . 83 ss
medically similar.”

Diagnosis Related Groupings (DRGs) for Inpatient Facility Charges Where Relevant

DRGs are based on codes. The following elements are taken into consideration when grouping a
DRG:
1. ICD-9-CM diagnosis codes™

2. 1CD-9 procedure codes” used for inpatient hospital procedures
3. Discharge disposition as defined by CDC medical vocabularies
4. Patient gender

5. Patient age

1
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I 6. Code sequencing which may include a principal déagnosis% and secondary diagnosis
2 as set forth in the Coding definitions as defined by the Uniform Hospital Discharge

3 Data Set (UHDDS)

The economic value of a DRG is determined by entering the diagnosis codes, procedure codes,
discharge disposition, gender, age and principal diagnosis as well as any other diagnosis in a

4
5
6
7 | software system called an encoder. Title 42: Public Health Part 412—Prospective Payment
8 | Systems for Inpatient Hospital Services, defines encoding as follows:

9

0

11 software program.”

12 Several vendors provide encoders. Leading companies include Optum’” and 3M’ * In

~ p - G
13 | performing these calculations, the 3M encoder or the Optum encoder are used”.

The encoder in
4 | turn uses a DRG grouper determined by CMS®. When creating a DRG, the patient’s case is

15 | classified into one of the 25 major diagnostic categories (MDC) and assigns them to one of 499
6 | DRGs®. Most of the MDCs are based on the body system involved and disease types. For

17 | example, MDC | involves diseases and disorders of the nervous system and MDC 2 mvolves

18 | diseases and disorders of the eye. A few MDCs involve more than one organ system. For

19 | example, MDC 22 is the classification for burns and involves more than one organ system, such
20 | as the respiratory and circulatory systems. MDCs are based on the coding sequence (principal

21 | (first) diagnosis and, with a few exceptions, are based on body systems, such as the female

22 reproductive system). Once a case has been assigned into an MDC (with the exception of the

23 | transplant pre-MDCs), it is determined to be either medical or surgical.

25 | All inpatient services are included in the DRG, including any surgically implanted devices,

26 | diagnostic imaging (including but not limited to medical supplies, anesthesia, operating room
27 | time, recovery room time, Magnetic Resonance Imaging (MRI), CT Scans, PET Scans or other
'8 | diagnostic images). Devices and diagnostic imaging are not charged scparately using the DRG
29 | method; they are considered a component of a lump sum for bundled services. Therefore, DRG

30 | payments are advantageous to health care consumers, because they are a complete flat fee charge

62
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{ with no separatc charges for procedures, test, supplies, ete. If procedures were performed during

- a hospitalization, or up to a window of three days prior” in a facility owned by the hospital, they

~would be included in the billing and DRG and not charged separately. This tends to significantly
reduce the cost of care performed by facilities immediately before admitting a patient.
Medical Policy and Coverage Determinations from the Payor

[ may consider Medical Policies and guidelines of payors applicable in the geography where
medical procedures are rendered may provide claims payment determination for procedures
identified by CPT, HCPCS and ICD-9"" ICD-10 CM or ICD-10 PCS coding. Reimbursement
guidelines are developed by clinical staff that work with payors and include yearly coding
updates, periodic reviews of specialty areas based on input from specialty societies and physician

{ committees and updated logic based on current coding conventions.

. I may consider when applicable the benefits and eligibility provided under contract with payors
in the geography where medical procedures are rendered and may provide retmbursement

guidelines that I consider if noted in the FACTS section.

|1 may consider when applicable the benefits that may be determined by any relevant group
- contract or the applicable subscriber certificate that is in effect at the time medical services are

rendered if noted in the FACTS sectio

The Three-Diay Payment Window requires the bundiing {ialics, bold and underiined added for emphasis] along

t for inpatient services of certain preadmission services provided to a Medicare beneficiary by the
admitting hospiial, or by an entity whally owned or wholly operated by the admitting hospiral, within three days
prior to and including the date of the beneficiary’s admission. See 42 CFR 41 2{e¥5) §412.2 “Basis of payment”

¢ provides that . hospitals are paid a pyedeiar:’nimd amaount per discharge for inpatient hospital services. . 7 While

ficard, “Basis of Payment” and other rules require

| these standards were originally mtended for Medicare and Me

{ private insurance companics 1o use the same methods, and they have been adopted by the entire ndustry since

i

vit [CD-9 coding standard in effect until October 1, 2015 and replaced by ICD-10
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I review, when applicable and noted in the FACTS section opinions of clinical and medical
professionals that may be provided by counsel if they apply to whether procedures are medically

necessary, which may have bearing on the cost of care in URC opinions.

Out of network "non par" payments are made by payors to providers who are not in the payor’s
contracted provider network. These providers’ payments may be subject to delays. Furthermore,

out of network payments may be subject to higher special investigation unit (SIU) examinations.

Therefore, as a solution to delayed payments, some Providers are willing to accept
reimbursement via a discount settlement network by signing an agreement in perpetuity that they
will accept a lower reimbursement for all future procedures of the same type (usually described
by CPT code or ICD-9 or ICD-10 code) when the claim is submitted for a specific payor in lieu
of delays for pended claims. Only claims that are adjudicated by the payor and meet the mitial
policy plan design are forwarded for discount settlement so the payor is ensured that the

procedure meets initial UM, COB, Case Management and medical necessity review.

So called “out of network” discount settlement payments provide data points to help determine
what the free market value of a procedure arc because the provider has a choice to wait or accept

reimbursement quickly at a discount.
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MDC workers carning $7.25 per hour qualify before and after Medicaid Expansion, except possibly

for a single person in a household of one member at a higher income scenario. If there are 2 or

more in the household, 2 pregnant mother, or other factors, Medicaid (“Nevada Access”) as well as

Medicaid Waivers and Children’s Health Insurance Programs mitigate the employee’s cost of

healthcare. This leads to the conclusion that MDC's health insurance coverage would not

necessarily be needed from 2010 to 2013 and would be replaced for this cohort of workers from

2014 forward under the ACA.

Do MDC Workers Earning $7.25 Per Hour Qualify
for Medicaid Before Expansion? In my opinion, YES

Federal Poverty Level Calculations
High Income Case:
¢ $7.25x% 2,087 hours = $15,131

Low Income Case:

© 57 25 % 30 x hours x 50 weeks » 510,875 Low
Case, {part time, because does not work 14
days)

Gualifies for Nevada Medicaid {"Access”]

© Yes, in three of four cases. If the worker s
working full-time equivalent in a 2 member
household, may not qualdy dependmng on other
factors




Do MDC Workers Earning $7.25 Per Hour Qualify
for Medicaid After Expansion? In my opinion, YES

Federal Poverty Level Calculations Qualifies for Nevada Medicaid {“Access”)
High Income Case:
= §7.25x 7,087 hours = $15,131

« Yes

Low Income Case:

= §7.25 % 30 x hours x 50 weeks = 510,875 Low » Yes
Case, {part time, because does not work 14
days}

METHODS

rowes SSFOme @57.25 Higher income @%7.25
/ hour {see )
i / hour {see assumptions
assumptions and o
L and explanations}
: expianations)
I BEFORE MEDICAID EXPANSION MAK O WOMAK WITH DEPENDERTY, Z IR Yeas Possiyly Not
(it BEFORE MEDICAID EXPANSION WOBAN WITH DEPERDENT, 2 I Yes e
1. BEFORE BAEDICAID EXPANSION MAN OR WOMAN WITH DEPENDENT, 3 IN Yes Yes
. BAEDHICAID EXPANSION, 1IN HOUSEHOLD [RMORE IV HOUSEHOLD WOULD
(IMCREASE MEDICAID ELIGIBLITY) - Yes Yeg

[N R AT USRS U O SRR U 1 T R - B T s i e COCEIMATIE At o Faer thar aoacl frive Lot
i light of the Medicaid guabfications noted in the prior secuons, and the fact that each ol tne st

various medical coverage determination policies ("benefits”) provided for premiums o




L¥a

concluded that since a} MDC employees at $7 25 per hour more likely than not would qualify for
Medicaid and b) the benefits provided in Starbridge, Trans Choice, and MVP are notinconsistent

with industry best practices, guidelines and statutes that all three are “health insurance coverage.”

MDCO01318
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Figure 3 - Federal Register/Vol. 79, No. 101 Rules and Regulations citation of 144,103 -
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Materials Provided by Counsel

Amici Curiae’s Brief in Support of Petition for Write of Mandamus or Prohibition filed
August 24, 2015

Declaration of Matthew T. Milone dated August 24, 2015

Expert report of Matthew T. Milone dated October 12, 2015

Plaintiff’s motion for partial summary judgment on liability regarding defendant’s regarding
defendant’s health benefits plans filed August 25, 2015, including within the document:

- Starbridge Health Insurance Coverage

- Trans Choice Health Insurance Coverage

- MVP Health Insurance Coverage

Defendant’s 2010-2015 health insurance plans,

Defendants Opposition to Plamtiff’s MPSJ

Plaintiff’s Reply in support of MPS)

Amended Class Action Complaint, filed June 5, 2014

“Discussion of the Impacts of the New Minimum Wage Law” - Senate Commerce and Labor

Commuittee, February 8, 2007

- Documents Independently Accessed

i Information considered includes but 1s not limited to:

a) U.S. Centers for Medicare and Medicaid (CMS) department of Health and Human
Services CHIP Program Information, FPL and MAGI caleulations for eligibility

b) Medicaid.gov Basic Health Program (BHP), Section 1331 of the Affordable Care Act,
federal poverty level (FPL} guidelines.

¢} Nevada Department of Health and Human Services Medicaid Eligibihity, Nevada
Medicaid, Check Up, and the high risk pool alternative

d}y Nevada Health Link Federal Poverty Level(s),

htips://www .nevadahealthlink com/glossary/federal-poverty-level/
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families/medicardnevada-check-up/

Nevada Department of Health and Human Services Division of Health Care Financing
and Policy, A Minimum Wage Guide for Employers, The Business Advocate, a
publication of The Nevada Department of Business and Industry

hitps://www leg.statenv.us/Division/Research/Publications/PandPReport/23-HCHL pdf

Standard annual work hours are equal to 2,087 according to the U.S. Office of Personnel
Management and A General Accounting Office study published in 1981 demonstrated
that over a 28-year period (the period of time it takes for the calendar to repeat itself)
there are, on average, 2,087 work hours per calendar year. The Omnibus Budget
Reconciliation Act of 1982 (Public Law 97-253, Scpt. 8, 1982} temporarily changed the
divisor for computing the hourly rate from 2,080 work hours to 2,087 work hours in
fiscal years 1984 and 1985. The Consolidated Omnibus Budget Reconciliation Act of
1985 (Public Law 99-272, April 7, 1986) made this change permanent by amending 5
U.S.C. 5504(b).

U.S. HHS. Centers for Medicare and Medicaid, Nevada Medicaid Waiver programs,

Medicaid gov (https://www . medicaid. gov/Medicaid-CHIP-Program-Information/By-

Topics/Waivers/1115/downloads/nv/nv-comprehensive-care-waiver-fs.pdt' )

Average annual costs for adults with incomes between 138 and 200 percent FPL: BHP
vs. subsidized coverage in the exchange, by state

heto//www urban org/sies/defauly/files/alfresco/publication-pdis/4 1241 7-Using-the-

Basic-Health-Proeram-to-Make-Coverage-More-Affordable-to-Low-lncome-

Houscholds-A-Promising-Approach-for-Many-States, PDF

U S. HHS. Centers for Medicare and Medicaid, NV Medicaid Waiver programs,
Medicaid gov NV HCBW for Persons wi/Physical Disabilities (4150.R05.00)

hitps://www. medicaid goviMedicaid-CHIP-Program-Informanon/By-State/Waiver-

Descript-Factsheet/ NV-Waiver-Factsheet htmlENV(01 25

U.S. HHS Centers for Medicare and Medicaid, Nevada Medicaid Waiver programs,
Medicaid.gov NV HCBW for Persons w/ID and Related Conditions (0125 R06.00)

https://www.medicaid gov/Medicaid-CHIP-Program-Information/By-State/Wajver-

Descript-Factsheet/NV-Waiver-Factsheet himENVO1 25

i
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Nevada Health Link, hups://www.nevadahealthlink.convindividuals-

families/medicaidnevada-check-up/

District court issues stay of decision affecting enforcement of Nevada Minimum Wage
Provisions, Carson City, NV - October 16, 2015
http://business nv.gov/News Media/Press Releases/2015/Labor/District_Court_issues_st

ay_of decision affecting enforcement of Nevada minimum_wage provisions/

U.S. HHS. Centers for Medicare and Medicaid, Nevada Medicaid Waiver programs,
Medicaid. gov (hitps://www.medicaid. gov/Medicaid-CHIP-Program-Information/By-
Topics/Waivers/1115/downloads/nv/nv-comprehensive-care-waiver-fs.pdf )

Nevada Health Link, https://www nevadahealthlink.com/individuals-
families/medicaidnevada-check-up/

U.S. HHS Reports and Kaiser Family Foundation of DSH payments
http//kff.org/medicaid/state-indicator/federal-dsh-allotments/

Nevada §1915(i) Home and Community Based Services (HCBS) State Plan Services

htip://dhefp.nv.cov/uploadedFiles/dhcfpnvgovicontent/Pems/LTC /Sectiond-

| AttachmentG .pdf

Letter from Cigna to MDC stating that the insurance provided meets the requirements for
the Nevada Minimum Wage law.

Minimum Essential Coverage, Healtheare. gov, U.S. Department of Health and Human
Services

THOMAS etal v. NEVADA YELLOW CAB CORPORATION et al 130 Nev. Adv. Op.
52 (2014)

Department of Labor's Advisory Opinions, including AO 94-26A (July 11, 1994), AO 94-
22A (July 1, 19943, AO 90-08A (April 11, 1990), and AO 83- 03A (January 17, 1983}
and regulations in 29 C.F.R. 2510.3-1(1). (Arrigo note: has no specific guidelines on what
medical services should be covered)

Hotel Employees & Rest. Employees Int'! Union, AFL-CIO v. State ex rel. Nevada
Gaming Control Bd., 103 Nev. 588,591, 747 P.2d 878, 880 (1987);

http://law. justia comv/cases/nevada/supreme-court/ 1987/1 7168-1 html (Arrigo note: has

nothing to do with health msurance)
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March 5, 2016,

XV1 Source: CMS gov, Glossary of Health Coverage and Medical Terms
https://www.cms.gov/CCHO/resources/ files/downloads/uniform-glossary-final pdf accessed

March 5, 2016.

XV Medicaid & Nevada Check Up - Nevada Health Link can help you determine if you or your
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xVill §urce: Nevada Department of Welfare Services BACKGROUND & EXPLANATION of
policy changes/clarifications/updates For November 1. 2015https:/dwss.nv.gov/pdf/EP_MTL-

2015-11 pdf accessed March 9, 2016

xix Definitions in the ACA regarding ‘Health Insurance Coverage ' refer to 45 CFR 144,103
45 CFR Subtitle A, Subchapter B - REQUIREMENTS RELATING TO HEALTH CARE
ACCESS, Part 144 - Requirements Relating to Health Insurance Coverage, Definttions ([62 FR
16955, Apr. 8, 1997, as amended at 63 FR 57558, Oct. 27, 1998; 64 FR 45795, Aug. 20, 1999]
45 CFR 144.103" (amended again in March 12, 2014 and again in 2015)

% 45 CFR Parts 144, 146, 147, et al. Patient Protection and Affordable Care Act; Exchange and
Insurance Market Standards for 2015 and Beyond; Final Rule includes the same definition of
“health insurance coverage” as defined by CFR 144.103 (See Federal Register/Vol. 79, No.
101/Tuesday, May 27, 2014/Rules and Regulations. 30246)

21 Source: U.S. HHS Reports and Kaiser Family Foundation of DSH payments

http://kff.org/medicaid/state-indicator/federal-dsh-allotments/

 Nevada §1915(i) Home and Community Based Services (HCBS) State Plan Scrvices

http://dhcfp.nv.gov/uploadedFiles/dhcfpnveov/content/Pems/L TC/Section3- 1 AttachmentG pdf

23 Medicaid & Nevada Check Up - Nevada Health Link can help you determine if you or your
family members qualify for government supplied healthcare Source:

hitps://www nevadahealthlink.com/individuals-families/medicaidnevada-check-up/

2% Source: Nevada Depariment of Welfare and Supportive Services hipsiidwssnv.gov
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25 Healthinsurance.org contact the Nevada Division of Welfare and Supportive Services at |-
800-992-0900 if you have questions (they make Medicaid eligibility determinations). Contact
with operator “Elizabeth” March 8, 2016 at 12:38pm Pacific Standard Time.

26 Medicaid & Nevada Check Up -~ Nevada Health Link can help you determine if you or your
family members qualify for government supplied healtheare Source:

https://www nevadahealthlink.com/individuals-familics/medicaidnevada-check-up/

27 Medicaid & Nevada Check Up - Nevada Health Link can help you determine if you or your family
members gualify for government supplied healthcare Source: hitps://www.nevadahealthlink com/individuals-

familics/medicaidnevada-check-up/

28 Source: Nevada Check Up, Authorized under Title XXI of the Social Security Act, Nevada
Check Up (NCU) is the State of Nevada’s Children’s Health Insurance Program (CHIP)

http://www nevadacheckup.nv.gov

29 Source: Metal Plan Levels in the Health Insurance Marketplace
http://www .cigna.com/individuals-families/understanding-health-care-reform-metal-levels

Cigna.

30 3 things to know before you pick a health insurance plan Healthcare gov

https://www healthcare.gov/choose-a-plan/comparing-plans/

31 If an employee receives a premium tax credit under the Affordable Care Act, then the
employer’s ‘shared responsibility” penalty is in theory triggered. A tax is “hereby imposcd”

when the cmployee properly receives a credit under Section 36B. Sce also, c.g., Dep’t of

75
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‘ Treasury, Shared Responsibility for Employers Regarding Health Coverage, 78 F.R. 218, 220

: (Jan. 2, 2013) (explaining relationship between Sections 4980H(b) and section 36B}.

32 Grewal, Andy, Associate Professor of Law University of lowa - College of Law The IRS
Rewrites the ACA Shared Responsibility Tax Published in the Yale Journal on Regulation

http://www yalejreg.com/blog/the-irs-rewrites-the-aca-shared-responsibility-tax-by-andy-grewal

33 Section 49801 (b) shared responsibility tax for employers which requires them to pay a penalty

under certain circumstances.

34 Treas. Reg. 54.4980H-5(e) essentially allows large employers to avoid their shared
responsibility obligations when they take reasonable efforts to offer affordable health coverage.

The regulation states that relief “applies even if the applicable large employer member's offer of

coverage . . . is not affordable for a particular employee under section 36B(c}2}(C)(1) and an
applicable premium tax credit or cost-sharing reduction is allowed.” Treas. Reg. 54.4980H-
S{e)2). Employers can also challenge the Section 4980H(b) tax when employee credits are
improperly allowed, see Section 4980H(d)(3) and ACA Section 141 1(f)(2)(A) (authorizing

establishment of appeal procedures), but the IRS regulation eliminates the employer tax even

though the statutory criteria are squarely satisfied and the employee is unambiguously entitled (o

a credit,

35 Rev. Rul. 69-345,1969-2 C.B. 117, https://www.irs.gov/pub/irs-tege/rr69-545 pdf
Tanchek, Michael State Labor Commissioner “Discussion of the Impacts of the New

' Minimum Wage Law Senate Commerce and Labor Commuttee February 8, 2007 page 8 of 17.

: 7 Source: Kaiser Family Foundation, “The Coverage Gap: Uninsured Poor Adults in States that

Do Not Expand Medicaid - An Update”

Medicaid-Expansion/

MDCO01327



39 Source: hitps//www healthinsurance.org/nevada-medicaid/
0 Source:

http://dhhs nv.eov/uploadedFiles/dhhsnveov/content/Resources/NVHealthBrochure final pdf

‘T AAPC (American Academy of Professional Coders) is an accepted standards education and

certification organization for medical coder certification, especially for outpatient coding.

47 — . . .
Source: CMS, coverage of imaging scrvices, |

accessed August 10,

2015

¥ Medicare Claims Processing Manual Chapter 23 -Fee Schedule Administration and Coding

Requirements

The Three-Day Payment Window requires the bundiing [italics, bold and underlined added for

emphasis] along with payment for inpatient services of certain preadmission services provided to
2 Medicare beneficiary by the admitting hospital, or by an entity wholly owned or wholly
operated by the admitting hospital, within three days prior to and including the date of the
beneficiary’s admission. See 42 CFR 412.2(e)}(5). § 412.2 “Basis of payment” provides that
“_._hospitals are paid a predetermined amount per discharge for inpatient hospital services...”
While these standards were originally intended for Medicare and Medicaid, ““Basis of Payment”
and other rules require private insurance companies to use the same methods, and they have been
adopted by the entire industry since Social Security Amendments (Public Law 98-21 approved

April 20, 1983,

44 5 g . . . . . ) . .
Wage-adjusted DRG operating payment is the applicable average standardized amount

adjusted for resource utilization by the applicable MS-DRG relative weight and adjusted for
77
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differences in geographic costs by the applicable area wage index (and by the applicable cost-of-
living adjustment for hospitals located in Alaska and Hawaii). This amount includes an

applicable payment adjustment for wansfers under CFR 42 §412.4(f).

40 Bartlette, L. A. and I. F. Lawson (2008). Health care policies. New York, Nova Science
Publishers.
*" American Medical Association http://www.ama-assn.org/ama/pub/physician-

resources/solutions-managing-your-practice/coding-billing-insurance/cpt/about-cpt.page?

Accessed November 15, 2015

TH e .
Source:

* Bulletin of The World Health Organization, Inke Mathauer & Friedrich Wittenbecher
(Submitted: 29 November 2012 — Revised version received: 03 June 2013 - Accepted: 06 June
2G13 - Published online: 06 August 2013.)

suodd June 2, 2015,

Y park M. Braun T, Carrin G, Evans DB. Provider payments and cost-confainment lessons from

OECD countries. Geneva: World Health Organization: 2007

55 s 4 e e e e - . . .
7' Kobel €, Thuilliez 1, Bellanger M, Pfeiffer K-P. DRG systems and similar patient
classification systems m Europe. In: Busse R, Geissler A, Quentin W, Wiley M, editors.
Diagnosis-related groups in Europe: moving towards transparency, efficiency and quality in

hospitals. Maidenhead: Open University Press; 2011, p. 371 p

** Langenbrunner JC, Cashin C, OC, On C, O S, editors. Designing and implementing provider

payment systems: how to manuals. Washingion: The World Bank: 2009.
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: ' According to the U.S Department of Health and Human Services (HHS) Centers for Disease
Control (CDC} National Center for Health Statistics (NCHS), International Classification of
Diseases, 9th Revision, Clinical Modification (ICD-9 CM) has been used for coding National
Hospital Discharge Survey (NHDS) data since 1979. Conducted annually by the NCHS, the
Survey is a principal source of information on inpatient hospital utilization in the United States.
The classification system undergoes annual updating, which involves the assignment of new
diagnostic and procedure codes, fourth or fifth digit expansion of existing codes, as well as code
deletions. Changes are contained in addenda developed by the ICD-9-CM Coordination and
Maintenance Committee and approved by the Director of NCHS and the Administrator of the
Centers for Medicare and Medicaid Services (formerly HCFA). Addenda to the ICD-9-CM
become effective on October | of the calendar year and have been released for 1986 through
2009, except for 1999 when there was no addendum due to concerns about possible
- complications for instituting coding changes prior to the millennium crossover.” Source: U.S

Department of Health and Human Services Centers for Discase Control and Prevention National

Center for Health Statistics, Ambulatory and Hospital Care Statistics, Branch 3311 Toledo Road
Hyattsville, MD 20782 http://www .cdc.gov/nchs/nhds htm Published March 2011, accessed May

o]

2015.

** The disposition of the patient at time of discharge (i.e., discharged to home, transferred to
another facility [type of facility is required] expired, etc.). Source: US Centers for Disease
Control, CDC web site, Vocabulary Access Distribution System (VADS) Discharge Disposition
data, https://phinvads.cde gov/vads/ViewValueSet.action?id=29D34BBC-617F-DD11-B38D-
00188B398520 accessed May 2015,

*® The principal diagnosis is defined in the Uniform Hospital Discharge Data Set (UHDDS) as
' "that condition established after study to be chiefly responsible for occasioning the admission of

the patient to the hospital for care”. According to CMS, “As with all codes, clinical evidence

should be present in the medical record to support code assignment. The Uniform Hospital
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I
treated, or increases nursing care or the length of stay of the patient. Principal diagnosis is
defined in the UHDDS as the condition established after study to be chiefly responsible for
occasioning the admission of the patient to the hospital. When determining the principal
diagnosis, all documentation by licensed, treating physicians in the medical record must be
considered. Source: http://www.cms. gov/Outreach-and-Education/Medicare-Learning-Network-

MLN/MLNMatters Articles/downloads/SE1121.pdf page 3, accessed May 2015,
*T Optum is owned by United Healthcare, one of the largest insurance firms in the U.S.

*® 3M acquired the company that invented the DRG originally at Yale. 3M license its algorithms
and data to the U.S. HHS Centers for Medicare and Medicaid to calculate DRGs for all Medicare

beneficiaries.

%% Basis for this information: I served as an expert witness in litigation before the U.S. Federal

- Trade Commission regarding ICD-10 coding and the use of encoders. This information was

- provided by respective vendors who were parties to the litigation.

%" The Grouper Contractor, 3M Health Information Systems (3M-HIS), develops and maintains

“the DRG Grouper, software package effective for discharges on or after the date of a Grouper

| release year. The Medicare Code Editor (MCE) selects the proper internal code edit tables based
on discharge date. Source: CMS, publication, Inpatient Prospective Payment System (IPPS)

Change Request update document http://www.cms.gov/Outreach-and-Education/Medicare-

Learning-Network-MLN/MLNMattersArticles/downloads/MME&900 pdf accessed May 2015.

o' Source: Medicare Hospital Prospective Payment System ~ How DRG Rats are Calculated and
‘ Updated, Office of Inspector General, Office of Evaluation and Inspections (August 2001), and

65 CFR 47025, 47057 (Aug. 1, 2000).

0453

MDCO001331



ZEEL000AN

AmZHON \wﬁw UodJdeiN Peled (Blingsy ﬁ@&xm O] gﬁﬁgwm@@v
9T0C 7T Ydein
OBLIIY 4 [9BYOIA
140day aUOIA 4O [eIINgaY 14adx]
(DN A ZBIQ JeyeUIBIBH) "SUBpUBLB(] ‘@AISNDW ‘0L ubnody
L SIOC PUB IOTT BUL DT ISIURINEISaY BUNDRT 17T SIUBINEISEY DI T SA

‘SYNUIBl] ‘SIBNPIAIPUL UONBNIS-ALBILIS |[B DUB SSA[BSLUBL) L0 JIRUST U0 [B|Z)-
AIIBUD PUB HSUASIO) UOUURBYS ‘SYUBGIIAA 1BE) BPUBME™T ‘ZRI(T 8N1BINE4 Y

0454



H

£13
LE4

2

& Amian

0455

MDC001333



§

L

SRS
X

7
2o

%&&Vmﬂﬁ

uital

Mol
Report Pa

»

¢
2

B

uwy

52

(LR s B+ 5]

BEESR

P

%
25

54

g

e

k4
b

YEPITR T

[so e s BN et}

[
st

o v
—

g

0456

MDC001334



e
o

LA
% S,

2
i
bt

e

?xm

wssss
%Wm‘m

bad

i

s

oy

C

M S
LU

&
L

=

<

$NY

|

y (o

&

m:%
~r

4y

%

0457

MDC001335



9EELO0DUN

0458

T /y1/€ patedaid DOW A ZRIG - [eRNgay 08y 01 wnpuanpy

dAW

81047 suRS]

IR AT
, PFRIBADD @DURINS U]
Yijeay, 0} se passasse ag 03 papasu
i 1843 sasen aleledas 894yl paiuap!
. ,
mw, a8pugsinis eudin | ‘Adojopoiail Al Ut jeyl soiusis 'y

"SWIDYI BSBYY 01 PAIWI| 10U BJe Ing

£102 ApNPUL P3ISPISUOD Blep pue s1de) ()
\\ ¢102 ‘1702 ‘0r02
A N S s

aen ueld

, $Z°L% Buiuied siadiom Aunoy g 2oy seap Ag aigedyddy
M SIINTBIS pue SIURBPIND 'saddeIg 1599 Ansnpu; Suispy
| I

BLSIID OM] "SPOLDY SWILL a4 "suBld 88U pEH
wm%étoawmwco_:zc_Ummnm_30cxu<HGZmpmoncmﬁumu_nm,_mnwmcog



- .
o 113 ,;;E o
o ot
e o
ot 4 G s

B

. 7

o £ sy i

z g

o = . oo f?»wr
P LRI >

{ Gl  roccan Pt

¢ L %d

T
{23 Y o e 773

g (% s £

"«rf} ; [ (;)mo
L Wy o = g
8 e e o p %
R - gﬁ e
7% 713 e - Bt
TS - = - |
P s B3 iy

L9 et T ) o .
S SRR 5 P [ L

o
A v st e
o Y fo— (”}j}; - B S

ek e )
o -

F S .
S D W ST
% 7y M’

5 s, o
Sesrn E 4P i 7
, FEY e, s el o Bores
e 3 % ted P (A ond bt 7%
W s P e, e « s R
‘Zmé e Pl it e "
o - 7 Y - A St
- #7 - {:} o 1 i3 -
s R 7 — o st 4
ot S Z o 7 £ 5
Ry ) i £ e vl I
: B ot e Bovens

o % 7 . s e © s o 7
g el b EG - Lo
£ . %%"w TR o et

145
k¢ Sl 3 . P P
- ..t . Q’j 1 Wi
S ) : 3 - 13 %3
ff/w sz gzg‘m ﬁr«f ot ;/,‘:; ;i,»' ;:,‘.»
eer P o N e ¢ e ? Sy el
P {;ng; Fei L PR ot b
% % sty

o £33 . " . N ey
T A B e e
T ) g (. b

2 3 i, N P
%‘W?g {Z, % é:%} . Iy hooed i e
% e 7 (4% s o
o % o0 e . g ) s
", p 5, A P s E s
e ;; L% (] b "% ok
et {Z; e e el oo ot A
g Z s, - 7 o o
- > g(ixd e Yol %Z 3 T
5 o;’;;& e 5 & o e 7o
B e Wi W g Vs et
2 AR e Pvaae: e ¥
77 S o o, ]
P L ko iad {/»E»j et e Loy
A T o
- «. §
iroe ¥ s P, Solinr % =3

0459

MDC001337



8E€L000an

sady

o

N
\
RN
.
\

| .,c‘wm,oﬂ

//% / //} R SRIIHRER //%W/M /////

N V,,ﬂ,////ﬁ///w/zf “ . ///A/M/////,,W/%f//w///m/f/////w//‘///ﬂ, ///ﬁ,//

/ AR / 7// RN /,/%////////////%W///ﬂ//%/ﬂ//ﬁ//////

?wn,//wu/ /ﬂ/,,//& //////M%%/,///m%%/,/%/ IO
N

/////

f,,/} : \ //y%%////%//ﬂ/%%/ﬁ//ﬂ%/ﬂ/ﬁ%/ﬂ% R nmrmr e N N

\
3
RS 0 N o 3§
v P § T LIRS TN I
M/y FIO? T AsRnunr ey
S

R RN A R TR O //w
. \

LAV TR

S S T L AR ,/wﬁ%/

G IR R LU A BT A S
ST S AEAA LUINUIINA] PDEAGH]

\ N /////////ﬁ//////////ﬁ%wﬂ///////% STOE Y ASETIUEY DAy
N N R S TR ITLNRY R

R SINY
3

R

X - ////

R

SpPJEPURIS OM| ‘SBLURI Bl

0460



{‘:
¥
e
i
i
“)}f‘
e

e
1

ot ot po

T 5% P

s Ol hed o &

: et e i

o ) : ~

SRR ! Fe) nex,,  FPR {T} bt

B LT S by o

i Sl Lt el +

' W W o e =
% ok N, e N3 T

g oo v et 5>

bt ot Oy RS wy 4 &

L. Sy g B

R b e, ;.‘ 03 o

B SR Hors, P NE;“‘} reuy ‘n:f 5:[

s B G o ETRy A

w.%, “3 {,{h 0} o3 X i, ,%,:

- ot f;”

a
§
§

7
i
*

o % &

4
gel am
3

2
i
{i¢

S A (N el
e R T A
i W ~ ]
s N W oo
o 0 £ v el e R o) z
H B SRS ol -
% & e o
@jfé ey &:3 e o [l R ot e
¥ Ug’?« .y wactn, 5, L% R, | s
25§ - T ool B P
j [T T e {‘;x 5 G
% swmREs g:: ’}‘W o b . ;W’“’ :;
o z % o 5 o, oy ]
- BT e O e o o
PR S o T S S A e [ B —
i L% N ot e s s lh o
LR B e T T PR W Lig owed
i i - i, [
P jf,: s L et - ?N,;
5 o I T’» Lo Pty Deeun,
Soms e Frodt
%

ahor Commissioner

e

g

2%

g{mﬂ

DR,

75

5

Ese
Hoser
7%
% %

et

=3

#7 e Bosd | oy | e e, PR

g/;z o e s . o

4-,\4%4? o bt VJ:,“ 78 NS R s ot

g e

G = b,
- wéy P

T .
Srmsons S

Source: Tanchek, Michael State L
February 8, 2007 page 8 of 17,

0461

MDC001339



Ov¥E€L000AN

N

|
|
|
|
!

W
O
=
o
=
4
=
W
s
g5
&L
e
W
!
{5
-
&
L4
€3
a0

AL

[

[ SIS pue SBUAPING ‘Sa%IIR1d 1599 Alsnpu Suisn

/,,/,/% s

R

.

3

RN

¢

dAN

M//////M/////// /,//%/M///////m 33104 suely
Tt SUENI
%//////////////%W% 231 uedy
m LBlesaann
Wﬁ_mwm”.v,cmwwmwcgm alpugieis eudy
s oaw

6774 Bujuaes suaiom Anoy SaW 10} Jeaj Ag ajqedjddy

uen ueld

,,,,,,,,,

0462

INOY / G774 BUIUIED SIOYIOM |
Jojuondo ue se uejd dnoJd e ygnouy |
9DURINSUL J2 440 PIP ING ‘PIedipaiy

104 Ajiienb pinom oym ssuaping |

: Td4 mopq duiuies saoAo|dwe
- 9nsu; 03 pated|go 10U SIHAW 'PT07Z Ul

: ‘plepuels | 28e1aA07) BdURINSU
UieaH,, S199W DAIN €102 010102 Ul

Nl AT T

® ﬂo)w .8,& évfﬁﬁ%w ﬂ%ovﬂ. %OM&&/

o o4 o ook 8 e
8 R e Boof ¥ et OB TR

W«WW %wgm U AR R @%?éw
¥ oo o

SRR
e
H
Fonse
fw
g

W
%’?}
%ﬁﬁi
& @



LPEL000AN

o3 Q1 /p1/e patedsid DO A ZRIO - [BUNGS

PLIDIID 3S2YY U0 Paseq SuuiED %gmm 10 puad ‘Aed oy pue (0
Alessaoau Ajjedipawl ag Q paUlLLRIBp sWe asoylioy (g
A@>®@mﬁuv>uzaammﬁﬁmgum;%gfz/w0w4,”:ggr:ummm?:EUMmgﬁ (e

D Fuiuiwaelep Ag { puswiasinquiiad ) siepiaoad Ag mu,, AIBDBL BJBDYLESY J0|
SWIB[D [BDIPaWL YIIM SI3gLUaLL 3S0Y] 0] Paldalj0d spung winiwasd @g%ﬁﬁ ISIpas p
SIBQUIBL PaJINsuUl WoJy swiniwiaad Suiasyony ¢

(uejd yijeay e jo ﬁz,‘ﬁmt 1O sisgula,
duiwiooaq AgaJsyl) ‘s1jausg 3sayl anry 01 USIM OUM 350U Lm wawiosus

%aﬁi@gmi?iﬁ Lxmmgg@@%ﬁ%)@%ffi awgsm@{,}
syapiaoad aieoyy %@ﬁ bue w@@ gﬁ lenpIAIpuUl U0 sisAojdwe sansadsoud o1 ‘aied
leoipawl ol (, s1lauag,) 6 euiuiaiap adelsaod jeaipaw e Fuiysgnd

@

Z\ N_

BDPNPUL UDIYM aBDIINCD 0UDINSUI
Yybay 3upinodd dainsul %mmg e 10 SUOoiouUny mﬁr BIA 'DIAIB3DL SODIAUBS adedyeay

H

JOJ dwasinquiiad duipl >S@ JO POYIBLW B SI adurINsUl yyeay ‘uoiuido Ay

0463



ZyeL0000N

(249UMas|D SopIIS 950Ul pue 1Jodad [BIINGDL Ul SO0UDISIaL 83S) RIBDIPIN Japun
eV ITNCEIRY mm»oﬁ%w JI Ajdde Jou saop 1usWwalinbad 18y (30, ) 88eI8A0D
[2IIUSSS WNWIUWWL apiAoad 01 s81B1S Sa1e|nds. ,qf SUL 1BYY BNUL ST BIUAA

DERISA0D SJURINSUL YB3y 3PIAOIL 0} S14048 9]

i i

qeuosesd spew AN eJ04aday]
LYV Oyl pue (y107) UoISUBOXT DIRDIDS Al »
(SIND) SHH 2dag s -

AR E

(9667T) VVdIH

&S

H
it
%

“BUIPN|DUL S9INIRLS pUE saulepl i S9013084d 153( Z 1SNpUl
Yam 9jgnedwod si 8849400 32URINSUl Y}BDY, JO UO UZ@ Aud ‘uoiuido Aw uy

[etrs

T

é’s‘wﬁé{a
S,

7

Z

5

////,4‘}9’]

2

0464



ereL000AN

o~
ot

QT /v1/¢ patedasd DO A T

R s

3 enngay o8

AL, PRJBpISU0I G| PUB SHBUDY 859yl SIBA0D 0S|y PILdIPBIA IBABMOH

. BERRRES

SPP| 10J BB UOISIA PUE 2JED [BIUBP SapN|dUl SIYL [S8JIAIBS DlIEIpad

S BUIpNUL SBDIAIAS BAIJLBARI

Sisel qe| UnoA

‘JoW pue ‘uonelliqeyad suieiydAsd ‘Adojoyied aden8uel-ydsads ‘Adessyl jeuoiiednodo pue jedishyd sapnjoul
1YL UOILPUOD JIUOIYD 10 AJIIGESIp B 3ARY 1O ‘paunful ale noA JI 19A0281 NOA d|ay 01 S8JIASP pUE SBJIAIBS

s8nip uondpossid INoA

Adeissyioysisd pue
‘BUIIPSUNOD “IUBWIIEAIL Yljeay |BIOIARYDQ SOPN|IUL SIU| S8DIAIBS JapIOSIp 8Sn BOURISONS pue yljeay [elusiA

wioq st Ageq UnoA Jaye pue alojaq sJed

aled juanedur o) jeudsoy oyl ul juswiiead]

wool AsuaBiaws oyl 03 sdiig

jepdsoy e 03 paiywpe Sulaq 1noyim 188 noA pup ayi—oaued juaiieding

{AOD IYYIHLTYIH) SO2IAIDS pUB SWaY 3UIMO||0f ayl 1Sea| 18 apn|oul S1yauaq yijeay |B1uasss asay ]

« cDIEJIPAIA 4O AJljenb Jou op sasAojduw 4] 9!
W " .

£

i

P

0465



o

©

R

%

Health €

¢
&%
St
o
it

o gt

 —

sl
Q’g fgerinsd M

. £

o

g #es '
i

P
£, P
P

;

éi}
ou

&
ouniab

o
UG e
fooe [
5 o O
v 4 :
Pt

st “

L%

é

o ot o

“
fronrrt

0466

MDC001344



et

Spaor g

il
o
st
s e’

73 S
& & =
e g ) et
o [CAB o - ot -~
£ "&4 i Kaiand gy ’vf.f/

g 0 e s o e
7 = L oot
St - o LI Mt

) S e e B2 .
= o AR ey
ot I o - : ; [
s, B2 ew & e % 3,
ki P P
;"‘fﬁ ,.,{i 5 ot P VT;: ﬁ iﬁ
43 T o O B I
= 5 o o
£3 Wy i i o
wﬁ 8y S \ o

: hasy ?
Cst 2 ,:f; i 3 [ J S
> » gy £ [ )
7 w7 2o A5
R o T P o o C

- L. @29 IS N o
o t  Ee Wb 0 g = e gy
o s [ B TGS St e oy

) . by fend f@ w3
83 G B b 43 o

oy B2 & b Ly et
t’:&{ - el o By v R i-:w:

o R ] e -
St vy e L2 A G Gt
2‘2} € gt ﬁf, # 333 - Fd ol )
. s St % o oo
- oS IR W T

R ot s #
<2 Che 0 2 = P LA 4

\ s R St G ‘
7o gy oo WM Y% e 2 e
% 0 N oo T oot ek
- S SRS e
g ;:: e > g T [
&3 &om I ey

pary P % Shous 2
Lo} o (2f] <o AR S &3 P
eve = B o = E 2
¥ W A o o
s o, v S B %3
i ces BF e Lo > &3 L
b, = < 53 kv R SRS sy )
5 s o e
©om o PRI/ £
- ooz AL NS o
b - e > L
Y Bk b g b
foaed ] : Lo gy ol
e pdi 63 st 7 o 3
R T v s
s SRR P , Fo
Ik & e e R '
o gk ded < hi T
7 [ S Egod
- e LD T
= e e bl
B e o o
5 W e e
e o T Rl
I [ I G s (9
P s o R e e
® : ,:;KZ st ;::i\: St
s o 03
gy T o
5 omt et 2 o
~, pae] s
8 ty 2
Hoof P— 75
4 woo#
et I
e [ et
= =
e [ R
&
A
L2
st
[
st
s
-
o
st
-
bt
¥4
s
szl

m/: kS
Lot e

U e g

5 jaess Bty o

e

oy oo G

< o
st

P ,

Boot 5y

et fics
o3

s =
%
e
g ~
23] z
ot s
b o
) o
03 o
o 0467
P
-
e

MDC001345



0
L.

AR

il
Pansss
wxwg
(4%

SRR

s
TSR

o

g

7t

x‘/»@‘??)&%—

’.v’.ééé‘f/fm

-

fﬁ/&’?f
%

MJ
f{f/z%‘
Y

B BELGS
IS
W%?»W
@ BRI
f’m
%ﬁ%“?ﬂ"}’
4& BB

*M%ﬁw»

’3’)7):32&7»
BRSRIRRGR

Lerracnad

»'A‘»S’X';‘k‘ﬁéf

%
IR
%
3

D

1
¢

%
L

congone
P -
N
:‘:«ny 3
-
i
ol

i

L
Ldnnd
e

7
s

kY

%

Source: Health Insurance Portability and Accountabil't

"health insurance coverage"

15

0O
et
T
<F
o
T
oy
Rl
@
hue
I
o
o
a
o
]
<
<
=
i~
]

0468

MDC001346



LyEL0000ON

o OT/pT/¢ paredasd DOWN A TRIG - [PUNGaY oy ) w SN0y

WY eyz-4v6 \@g\fcf /uo/swiesdosd/esqa/aogjop %,:ﬁ\\ digy

(P66T “TT AN YOZ-16 QY Suipnpul ‘suoiunid() AJOSIAPY S 10QeT JO dudwiedad 1821n0g

(suotsuad yons apiacad oy

@dueInsul pue ‘Yiesp Jo juswiad E(M uo suoisuad ueyy Jayo) H{0)9RT uoDas §HSN
671 /6T 10y sucle|ay 1UsWadrURAj {Mommj Ul 4O (2)Z0€E UO0I1D8S Ul paglidsap
1jouaq Aue (g) o ‘sadiagas jedo| piedaud uo mngﬁ dIUsIB|OYIS ‘SI1UDD BIRd AR IO
‘sweadoud Suiuiesy Jayro 1o diysadi EEQ% ‘SHIDUDE UOIIRIBA IO émgéa&@%
,,,,,,, 10 yieap ‘Ayl Emmﬁ IUBPISIE SSBUNIIS 1O JUIAD DY) Ul SIUBUBQ (0 siiauag
BB R ey B IS NI ANT [T S5IMIS (10 10 9dueinsul “E aseyoand
SY1 Usnodyl 'sat .M i3ipauaq i1syy 1o syuedidnaed sy o) Suipiacid jo ssodind

SU1 40} paulelulew Stio paysigeisa sem weddold o ‘punyg ‘ueld yons Jeyl U
3yl 0} ‘Lpog Ag Jo ‘uoneziuedio asAoidwe ue Ag Jo ssAojdwa ue AQ paulPuew
1O PBYSIORISS 191JEaJaYy SI 10 940401843Y SEM UDIYM wes9o.d 10 ‘puny ‘ueld auiy

2pNoUL 03
ued 14suaq aueyem asA0jdwia, WD) Y] S2UNBP VSIYT 4O | 21111 40 (T)E U0n8g «

//

§ - . PN T re TP . - -
§ 5 EPY mueuw mw}m JM@W;#W%M Y ety 3oy e by e ey g # # o 2 f Ry W}U} ¥8
v,k gwmwm WW? L0 B deAllOULe 28 B1aA0Ty 20U BINSL
L by g W g8 i s ¢
I % .

mwﬁmgmw 3 %y mz@éﬁm mmﬁmﬁw SRS EL 1ty Ry STy aTh T
WalEsH O UOHIULRO vSivE /JO0ET JO QUGS

0469



g€ L 000AN

L1

75

@12 RUL 10V 94870 2|qRRIONPY
20 BUIUSHEN JURWIUIBADD "§7[) 1824N0%

: VE OB DRLGEMEED P D DEia B Ay BHRIDAQD BHUBINRUT Y{BOY O BUNBOI
sy jo vonmuswedur ey Buunp sens8L gjuaweimbal seuno yy1 Med BSI pue
{BDMUYD8] 81} 01 8NP $1500 PoLINDUY ‘GG1'GGT PGl 'ESL AL ‘4L UbL bhL
{ vew sanssy pur Aojjod puonisuen SHH sured 30 6F UT POYIPOD BQ {IM 81U
oy) &g pojpejje s1ensst 1oy sjusunsnipe feuy sy Ul poupno suonemdal oy
O} PBIBIOI SPIEPUR)S ‘$)$0D UOIRIBAUOD oy [outy fo samonig 1)

(01991 §)
Ul PUB 10NPOL JO SUSHIUYa(]
sftuon0ry esunInsuy Y1 oeL

o) Bunopey &cmmeﬁwmmi BEL HD] Y

AT [eay sup 01I-(ID1 JO TusLnean A1 puirial
ut paysiqeIse s810110d oY UL JUBWILIOD spaspues Suipnjour ‘wesfoid yWw oy o ey sy W samipod
apiaotd o] &nunoddo ayenbape Q) PAYRIBL SPIBPUBIS SAUIING §ET Wiy oyy padofaasp em spndut aygnd
peY SIap[oysiels pajsalsjul 18] seant{sq saqsuodse 1ONssy JHED 10110 pue A1) JO [[¥ PRIapISUOD 8p4 g Siuewrnbes
SHH &' (¥¥ZEL ¥ 84) PLOT "LL YDIBN UG SAHD 20) sprepums Ayjenb wBrisaoo Funer Ayjenb pur Butrodes Lypend
poysiigqnd oy [BUY G107 10} S1SjpLIEIR]  [RUUSSSE WINWINIW $8 a8e10A0D jo sedh) uo Yougpesy sjqenjea papiaoxd
JualAe] pus YBuUsE JO 8DNON weyren jo uoyiuBonal 1o) spiepuers QU oY pUE L SUIRLIOP PUR SBINSRHW
SHH 8w 0y syquiesid ayy ur sawijod  sprepuRls UOHEDYNLED WL (H10T sousuedxs Be]I0IUG ¢ soBURYOXY oY1 Wl
N posodosd b Jo [je Apfesu passnosip 1ae sI1RoA 10} BULTRYS-150D 10 Yy A enb armo i eoy 03 Buyeiod ,Euﬁmywm

suonenBoy puw sayny;pioz ‘27 Avpy ‘ABpsan] /101 ON ‘64 10A/I01sTHAY [easpag

SNy (UL ‘PUOABE DUB $LQZ 0] SPIBPUBIS 18MIBIN
FourInsy puw &m:m;uxw oy 8187 GIgBPIOYY pue ORI 4 iBled
818 e vl ey SUBd W40 §Y

SHOIAIBS UBWNK puR YieaH jo luswuedaq

I Hed FR R
AN

;;;;; L Lo

g

b0z 22 Ae 101 "ON )

‘Kepsan | 8/ "IOA IRV
pfad B

}Mw
Yy
L
1L
£

5mx,

Y HA0E

0470



o,
o
/‘nz »g ., Hany o = g
i 43 £ e
[ S d o
N REERIH Bessrs
(8 g e 7
- L ; X
P ¢ o i"’f? %o
i ks £ # Zowobons
2 o Yhd o .,
2, P [

Ay T e
Frop,  rom DD e g (1

%j ¥ e L G2 iy
w P

& 3 O L8 L4

% e ) P o
{;69;{9% oo :; " "i % L4 } o

sinins

%, Sowe e {3 i
2 {’ S s ST nggene f::}

a4
% 5 33 [ B
£% & [ : 5 R T
5, o o S T
% B, ¢ ,«3 é;cws el e ,:22
%0 B B GO R
. I e e §
ol v, me o e
Z % 4 <L oy £ S
ok LIRS RS R
sy, & X %, e L P
IR e TR L
sz Rosserd B R T
£ i3
o, g . 5P e
é %v,;g 7 »_-.f;;&é a,;,} :,,i:i 4% ol
a5 I T L
o I e B ooy s
5 Z 3 Lo we T T gy G
# “ g T g e #
BT %ﬁw&‘ % H Freen ::‘} o

&, g T £ ;

sy F £ 3 - -

wg T et . ;

S ey s {E,{ PR o R {}NS

g o

P y S ’ < o

? % (¥ % PO s 85 o

3 U ':3 ] f‘}f « M £ .

S Sty Fanead bl ey $ W LN

Sl . e e D SR

Do o S LR B T B ¢

2 o e 1 £ 5 ot “ou? (s W{:’:g Sorwans

P Wl o . P g sy

g g s o G st - T -

e o S e s s [ e S s

sk % L b pRase) 4

%??,;@m L ok - e s, g o

bt P D I G o & TS WS G SR

p - L T PP e ek e T
%Z <;»; R e § PO o
st Gt PFE B e

. Froug
P

9 o

% Y i
£y T

Y

R
i;y?,(fé e
% e P
%?7 A‘% ‘:i');" e
- g{ ”"‘?;,

L4 ) Q-
e s
P 4&/)}5 . ,‘955?;’
st L

0004, . .

gy o, P

L9 - o

i (47 %

W{Ig;{u"ﬂ‘e’{;: v bt i

i j B BRI e

Cles é;‘/‘yfm v £~

E3 % Sk

Hsse Brossss: st
zféf"““'?, R §

F3 & s

e et

£ ;5,;, % s

% P

@,g,yf bt

a 2 F el

Mw a . 5, s

#5 ;
sk, o ,555&5 L%
St SRS £ 2

0471

MDC001349



05€L000AaN

61 91/y1/¢ paiedald JAW A 7RIQ 13y 0BLiIY 0 WNpUBppY

1 90-00
WA TH/ SPROIUMGD /BUWUNSUOTIOL U0 [BY SUIYI BB /U0, 3y - 8L RINSU
SUYBBH/BoUERING-DUB-SUON IN oY/ AT s mam / /1 sdny T8aunog

O E0T YT IS T0A S YBN-T TOT-HAD/IPY/TIOAG ORI -TTO T34 3/t /SAS py/n 0T 0dS mmm// sd1iy
LHaNss| aoueINsuUl

yijeay e Ag paJdalo 10e4iuo0d uoijeziuedio
9oUkUBUIBW Yijeay Jo 1oelu0d ueld

: Lmzm@ @ucmLzmc gﬁmmz 92IAISS |BOIpaW 10 |edsoy ‘91831411492 140

® \E Umato 19BJ3U0D OIH 10 ‘19BJ3U0D Adijod a21A48S |eDIpaW Jo |eldsoy Aue Japun
ue(d ®2]A19S |BIIPBW JO |UdSOY ‘91BD141148D  (2JBD |BDIPaW SE 10} pled S32IAIS puB SWall
10 Adljod @o1A4as |edipaw Jo [eydsoy  3uipn|dul puB 3sIMIBYIO0 JO ‘JUBWSINGIB.

Aue Japun (8SIMI3Y10 J0 ‘IUBWBSINGLUI 10 @aueINsuUl y3noayy ‘Aj1oauip papiaoud)

-9J JO @2UBINSUl YENnouys ‘Aj3oaaip 9JBD |BIIPBW JO ZUIISISUOD $1149UBq

papiA -04d) aled [edipaw Jo 3UiIsiSU0d sueaw mmﬁw\/oﬂu ouBINSU| Yjeay, ELMS

S1lJ -aua( suBaW abpJaA0I 32UDINSUI Y)DSH { L

oy

oo wos. &8 n sy ey e o e
FER PN D PR P YT Y ;
fyﬁm i% 1% [ T B N R N m § o
i3 Frodoiixyy i L
0 2 NUFC O SR I T T BV B B S e
= o ¢ s e e &% s s . . N e \ s e IS
JVMW/&;,%MW%;WZM DT i A W N A R I N A W P T
o £% 8 % F ek 4 iy oy 3 fownnd  § H ¢ B ~3 & £ tw g e, B oY % I N 5
% %85 o H {3 [ T S [ U I N R i3 3 3
¥ ¢ § 2 oz & 2 3o ] ¥ H 2 g 3 3 2 2 £ 2 2 3 2 3
o ot § Mw ES - fﬁn H fotde §0¥ w88 & wod S P hed wed 3 OBGE W R S S

0472



.
LT i,
P o,

K i o

2 =l
%yg% rt
<

S g,
9 o
6%;& -
s 03
goe
B SRR i,f}
5t .
L3 5
Yngs “ond o
2 o oy <
Tt o3 =
@ % ok :
L =
i S oy y
% e IS
# 75 Froen c
& Wi ke
= b 7 5
A g . =t ‘G)
S =
5% ;:; —
g 5 ]
Frgeess S o %}
oo Youd -
tw# C:
v &5 :
& 3
f %ﬁ
o 41
5 f—-—
{0 o ;
g % >
9 )
fogise sy U i
'Q%(/ﬁ‘{ i“;f
I‘T\}

agﬁ
# K

By

e
e

4
et

Fnssn

713
1)

)f/}’)’/ﬂ

ource: CMS.gov, Glossary of He

S

0473

MDC001351



.
"
o
Sdonass
L)
T

5 B 7%
oo
s
}W{f o
% £
S oo,

L por
f%b’a&*;é g;’}wv
&

%

.

e
%‘;wf’vj V-
i, o

BB

'S

5,

o
-
s
» S
s
o
.,
s
& e
o9 3
5
i

R
Sk

—
Cud
Pt

[

& her

£

o oo

G
2% %
s
g

o

i
-
€0
L.
&

oy

et
49

41
e

s

0474

MDC001352



s
e .
e

- >

- g
My ciad
iid i
- oo s
ey gty L —
, P

¢ o
g

o (a9
e e e
v {Mg. sl

3 <,
gy — o
St -

{73 £ i

. L3 5
o o S el

; 3
oloorn 4 )
o= ot O

o s
73 fom e

o
o 5

e g - :\
[ g 05
y 457
i} - AP
et 3 oons

S,
o -
- 3 ok 07
e
4D S —
ke £ P, B
- oo
= 0o =i
" P " 14%
o= L o~
S W2
. gﬂ“ F7% Iy
8 oy ot L
v = pusinsf
s S P
o i 7y Laki
< £ A o
% £ 7% el
%3,, - 3 7 wf 4 PR
Aoy ,'W ’
roen
e &
) . ,‘4«.:; ety
%’W Yo 2 - o
13 o
G il o
. G
b s
& {3&} §
: Loh
44 .y
F e o
@Wj e .
z e,
% sovseRRs comdond

M,w
o 3

L

e g
s pe

3

1 7% e
%} P i o
. T M’*;%

g o S %

L2 o L
E o o ﬁ? T

oot - e et

s DS TP S
% e S g R

- Y - 713 o,
PR P it [
ot S e

3 ; Piid S anesin
»%gwge% aasnnesn f,: N
%ﬁ?{%’ 1% oy £ 7%

e S 2T £

3 kol —

é,wm et o e %
£ Seon L s

o T erons £ i
It o H -

g % 157 b e

0475

MDC001353



R,
%
s o

e v,.m?%?

&%w};»;
W EGSG.
f g
% ;

4

o

oot

B O

Wbﬂf:%(szy;%t
%

“ma

&
st
%M{Mr‘x‘!&

e
s

o,
P

Eosnosmarimssss

R,
Yt 7

B Gopesy

EW

5 /?,mg:;

b

{ﬂ‘/ff//)’;
%

=,
IS

ez
SN
i,

W
i,
By
iy

0476

MDCO001354



GGELO0OAN

10T Ul Sullels piedipaN pued:s

12qUWada(d Ul psdunouue |[BAOP

DIEJIP3IA B S|

Lm0
G U0 G
et

0477



9G€L000aN

gy
Pﬂ/ 7 /u Y
PN W N

R

D AR

B P
[riicsed

0478



W PP

47,080

{

TS
LT

Coverage

fow ay inddivivhaal

; { / /«5@, ) :
2 : o W

)

§
}

al

> e -
& menss A o
s 5

%’JMI) A
febiiasva g ~:::f

% z

R e

W A

o g {; %‘R ’ K ?:,

éjwm f;i \g }E y

pesney 7 P

5% Lt % .

g Bz

%ﬂffﬁfvﬁ l«’ - e :,3, ii;é:‘,/ % ; \4;
i y Ry % o :
Bsdinssh ///é////w%; , KA 9

{‘?@’)’?Yf))yé
“"w&g
% SRR

o e

SRR
(&

sedical
an Of

e

Bwdian

7% %
gmes
(%fy:;/ﬁ}

A
>
i
‘%‘f)‘ﬂ%

AR
-
in%wm
7% %
)

&
S

0479

MDC001357



