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GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for
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timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
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1. Judicial District Eighth Department 24

County Clark Judge Jim Crockett

District Ct. Case No. A-13-692304-C

2. Attorney filing this docketing statement:

Attorney Matthew D. Lamb Telephone (702) 471-7000

Firm Ballard Spahr LLP

Address 100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106

Client(s) Appellant JPMorgan Chase Bank, National Association ("Chase")

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and
the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Diana Cline Ebron Telephone (702) 485-3300

Firm Kim Gilbert Ebron

Address 7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Client(s) Respondent SFR Investments Pool 1, LLC ("SFR")

Attorney Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[[] Judgment after bench trial [] Dismissal:

] Judgment after jury verdict [] Lack of jurisdiction

Summary judgment [] Failure to state a claim

[ Default judgment [ Failure to prosecute

[] Grant/Denial of NRCP 60(b) relief [ Other (specify):

[1 Grant/Denial of injunction ] Divorce Decree:

[ Grant/Denial of declaratory relief [ Original ] Modification
[ Review of agency determination [ Other disposition (specify):

5. Does this appeal raise issues concerning any of the following?

[ Child Custody
[ Venue

[] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:



8. Nature of the action. Briefly describe the nature of the action and the result below:

This is a quiet title action arising from a foreclosure sale under NRS Chapter 116. The
subject property is located at 3263 Morning Springs Drive, Henderson, Nevada, 89074 (the
“Property”). SFR was the highest bidder at the foreclosure sale. Chase is the beneficiary of
record and servicer of a deed of trust recorded against the Property. During the sale, Chase
was servicing the loan associated with the Property on behalf of the Federal Home Loan
Mortgage Corporation, the owner of the loan and deed of trust. Robert M. Hawkins and
Christine V. Hawkins were the record owners of the Property at the time of the sale. Chase
brought claims against SFR for declaratory relief, quiet title, and unjust enrichment. Chase
argues the deed of trust survived the sale for a variety of reasons. SFR brought claims
against Chase and the Hawkinses for declaratory relief and quiet title. SFR argues the sale
extinguished the deed of trust and the Hawkinses' ownership interest in the Property. The
Hawkinses were dismissed by stipulation on April 23, 2014. SFR moved for summary
judgment against Chase on all remaining claims on July 7, 2016. The district court granted
SFR's motion in an order filed August 23, 2016. Chase timely appealed.

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

1) Under the Housing and Economic Recovery Act of 2008, can a foreclosure sale under NRS
Chapter 116 extinguish a deed of trust owned by the Federal Home Loan Mortgage
Corporation without the consent of its conservator, the Federal Housing Finance Agency?

2) Do the notice provisions of NRS Chapter 116 satisfy due process?

3) Does the holding of SFR Invs. Pool 1, LLC v. U.S. Bank, N.A. apply retroactively?

4) Under Shadow Wood Homeowners Ass'n v. N.Y. Cmty. Bancorp. Inc., did the district court
properly reject Chase's equitable challenge to the HOA sale at the summary judgment stage?
5) Did the district court properly reject Chase's alternative claim for unjust enrichment at

the summary judgment stage?

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

See Exhibit 1.



~ 11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.1307

[ N/A
Yes
[1 No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[1 Reversal of well-settled Nevada precedent (identify the case(s))
An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

1 An 1ssue of public policy

An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions

[] A ballot question

If so, explain: Issues 1 and 2 identified in Chase's response to Question 9 raise questions
under the United States and Nevada Constitutions. Issues 1, 2, and 3 are
substantial issues of first impression. Issues 2, 3, and 4 require en banc
consideration to maintain uniformity of the Court's decisions.



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance:

This case is presumptively retained by the Nevada Supreme Court because it raises as
principal issues questions of first impression involving the United States and Nevada
Constitutions. NRAP 17(a)(13). It also raises as principal issues questions of statewide
public importance. NRAP 17(a)(14).

14. Trial. Ifthis action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial?

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from Aug 23, 2016

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served Aug 24, 2016

Was service by:
] Delivery
Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[0 NRCP 50(b) Date of filing

0 NRCP 52(b) Date of filing

[ NRCP 59 Date of filing
NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. 5 245

P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
(] Delivery
O Mail



19. Date notice of appeal filed Sep 16, 2016

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)(1)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

(@)
NRAP 3A(b)(1) ] NRS 38.205
[ NRAP 3A(D)(2) [ NRS 233B.150
1 NRAP 3A(D)(3) ] NRS 703.376

[ Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

The Hawkinses were dismissed from the case in a stipulation and order filed April 23, 2014.
Therefore, the district court's August 23, 2016 order entering summary judgment in favor of
SFR and against Chase is an appealable final judgment.



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
JPMorgan Chase Bank, National Association - Plaintiff/Counter-Defendant
SFR Investments Pool 1, LLC - Defendant/Counter-Claimaint
Robert Hawkins - Counter-Defendant
Christine Hawkins - Counter-Defendant

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

Robert and Christine Hawkins were dismissed in a stipulation and order filed
April 23, 2014.

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Chase's operative complaint filed March 9, 2016 includes claims against SFR for
declaratory relief, quiet title, and unjust enrichment. These claims were resolved by
the August 23, 2016 summary judgment order. SFR's operative counterclaim filed
March 20, 2014 includes claims for "declaratory relief/quiet title" and "preliminary and
permanent injunction" against Chase and the Hawkinses. SFR's claims against the
Hawkinses were resolved by the April 23, 2014 stipulation and order. SFR's claims
against Chase were resolved by the August 23, 2016 summary judgment order.

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes
[ No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:



(b) Specify the parties remaining below:

(c¢) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[ Yes
[ No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[ Yes
[1 No

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

27. Attach file-stamped copies of the following documents:

e The latest-filed complaint, counterclaims, cross-claims, and third-party claims

e Any tolling motion(s) and order(s) resolving tolling motion(s)

e Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal
Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

JPMorgan Chase Bank, Nat'l Ass'n Matthew D. Lamb

Name of appellant Name of counsel of record

Oct 12, 2016 /s/ Matthew D. Lamb

Date Signature of counsel of record

Washington, D.C.
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 12th day of October ,2016 , I served a copy of this

completed docketing statement upon all counsel of record:

[]1 By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prepaid to the following
address(es): NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

Diana Cline Ebron

Jacqueline A. Gilbert

Karen L. Hanks

7625 Dean Martin Drive, Suite 110
Las Vegas, NV 89139

Counsel for Respondent

Dated this 12th day of October ,2016

/s/ Sarah Walton
Signature
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EXHIBIT 1



Pending Cases in this Court Raising the Same or Similar Issues

Saticoy Bay LLC Series 350 Durango 104 v. Wells Fargo Home Mortg., No.
68630 — Issue 2 from Response to Question 9.

G&P Inv. Enters., LLC v. Mortg. Elec. Reg. Systems, Inc., No. 68842 — Issue
2.

Chase Home Fin. LLC v. 10224 Black Friar Ct Trust, No. 69040 — Issue 2.

Navy Fed. Credit Union v. Saticoy Bay LLC Series 1916 Summer Point, No.
69308 — Issue 2.

Nationstar Mortg., LLLC v. SFR Invs. Pool 1, LLC, No. 69400 — Issue 1.

Saticoy Bay LL.C Series 9641 Christine View v. Fed. Nat’'l Mortg. Assoc., No.
69419 — Issue 1.

BDdJ Investments, LLLC v. U.S. Bank NA, No. 70229 — Issue 2.

Citimortgage, Inc. v. SFR Invs. Pool 1, LL.C, No. 70237 — Issues 1, 2, & 4.

JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LL.C, No. 70423 — Issues 1,
2,3, & 4.

Nevada New Builds LLC v. Wells Fargo Bank, No. 70523 — Issues 2 & 3.

JPMorgan Chase Bank, N.A. v. Holm International Properties, LL.C, No.
70608 — Issues 2, 3, & 4.

The Bank of New York Mellon v. NV Eagles, LL.C, No. 70707 — Issues 2, 3, &
4.

Deutsche Bank Nat’l Trust Co. v. Whittington Holdings 1, LL.C, No. 70889 —
Issues 2, 3, & 4.

U.S. Bank Nat’l Ass’n v. Hillsboro Heights HOA, No. 71188 — Issues 2, 3, & 4.

JPMorgan Mortg. v. Bourne Valley Court Trust, No. 71198 — Issues 2, 3, & 4.

Wilmington Trust v. SFR Invs. Pool 1, LL.C, No. 71236 — Issues 2, 3, & 4.
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ACOM

Abran E. Vigil

Nevada Bar No. 7548

Russell J. Burke

Nevada Bar No. 12710

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750
Las Vegas, Nevada 89106-4617
Telephone: (702) 471-7000
Facsimile: (702) 471-7070

E-Mail: vigila@ballardspahr.com
E-Mail: burker@ballardspahr.com
E-Mail: priesth@ballardspahr.com

Attorneys for Plaintiff and Counter-Defendant
JPMorgan Chase Bank N.A.

DISTRICT COURT
'~ CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, NATIONAL )

Electronically Filed
03/09/2016 04:07:20 PM

A b s

CLERK OF THE COURT

ASSOCIATION, a national association, ) CASE NO. A-13-692304-C

Plaintiff, DEPT NO. XXIV
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company

Defendants.

SFR INVESTMENTS POOL 1, LL.C a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1-10 and ROE BUSINESS
ENTITIES 1 through 10, inclusive,

Counter-Defendant/Cross-
Defendants.
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AMENDED COMPLAINT
Plaintiff JPMorgan Chase Bank, N.A. (“Chase”), by and through its counsel of
record, hereby complain against Defendant SFR Investments Pool 1, LLC (“SFR”) in

this Amended Complaint as follows:
I.
PARTIES, JURISDICTION AND VENUE

1. Chase is a national banking association headquartered in Ohio and
doing business in Clark County.

2. Upon information and belief, SFR is a Nevada limited liability company
whose principal place of business in Nevada.

3. The real property that is the subject matter of this action is situated in
Clark County, Nevada.

4. This Court has personal jurisdiction over SFR because SFR is a Nevada
limited liability company and because this lawsuit arises out of and is connected with
SFR’s purposeful purchase of an interest in real property situated in Clark County,
Nevada.

5. Venue is proper with this district pursuant to NRS 13.010 because the
property at issue in this action is located in Clark County.

6. Venue is also proper in this district pursuant to NRS 13.040 because

SFR resides in this district.

I1.
GENERAL ALLEGATIONS
The Property and the Deed of Trust
7. This action related to the parties’ rights in that certain real property

commonly described as 3263 Morning Springs Dr., Henderson, Nevada, 89074; APN

177-24-514-043 (the “Property”). The Property is legally described as:

Lot Fifty (50) in Block Ten (10) of SEASONS AT PEBBLE
CANYON, as shown by map thereof on file in Book 53 of
Plats, Page 45, in the Office of the County Recorded of
Clark County, Nevada.

DMWEST #13776321 v2
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11.  On or about June 12, 2006, upon information and belief, the Property
was conveyed from Nathan Van Noy to Robert and Christine Hawkins (the
“Borrowers”).

12. On or about June 12, 2006, a Deed of Trust (the “Deed of Trust’)
securing a loan in the amount of $240,000 (the “Hawkins Loan”) was recorded as
Book and Instrument Number 20060612-0003526 in the Official Records of the Clark
County Recorder, showing: the Borrowers as borrowers; GreenPoint Mortgage
Funding, Inc. as lender; Mortgage Electronic Registration Systems, Inc. “‘MERS”) as
the beneficiary as nominee for Lender and Lender’s successor and assigns; and Marin
Conveyancing Corp. as trustee.

13. On or about June 20, 2006, Federal Home Loan Maqrtgage Corporation
(“Freddie Mac”) purchased the Hawkins Loan, and thereby acquired ownership of
both the note and Deed of Trust. Chase became Freddie Mac’s servicer for the
Hawkins Loan.

a. The relationship between Chase, as the servicer of the Loan, and
Freddie Mac, as owner of the Loan, was governed by Freddie Mac's Single-Family
Seller/Servicer Guide (the “Guide”). The Guide serves as a central governing
document for Freddie Mac’s relationship with servicers nationwide. See Guide at
1.2(a), www.freddiemac.com/singlefamily/guide.

b. The Guide provides that:
For each Mortgage purchased by Freddie Mac, the Seller and the Servicer agree that
Freddie Mac may, at any time and without limitation, require the Seller or the
Servicer, at the Seller’s or the Servicer’s expense, to make such endorsements to and
assignments and recordations of any of the Mortgage documents so as to reflect the
interests of Freddie Mac.
Guide at 6.6 (emphasis added), www.freddiemac.com/singlfamily/guide.

C. The Guide also provides that: |

The Seller/Servicer is not required to prepare an assignment of the Security

3
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Instrument to the Federal Home Loan Mortgage Corporation (Freddie Mac).
However, Freddie Mac may, at its sole discretion and at any time, require a
Seller/Servicer, at the Seller/Servicer's expense, to prepare execute and/or record
assignments of the Security Instrument to Freddie Mac.

Guide at 22.14 (emphasis added), www.freddiemac.com/singlefamily/guide.

14. On or about July 1, 2009, the Borrowers defaulted under the Hawkins
Loan and Deed of Trust.

15. On or about October 27, 2009, an Assignment of Deed of Trust was
recorded as Book and Instrument Number 20091027-0000618 in the Official Records
of the Clark County Recorder whereby MERS assigned the Deed of Trust to Chase.
The HOA Foreclosure and SFR'’s Purported Acquisition of the Property

16. Upon information and belief, the Property is subject to a Declaration of
Covenants, Conditions, and Restrictions (the “CC&Rs”) for Pebble Canyon
Homeowners Association (“HOA”). The CC&Rs were recorded in the Official Records
of the Clark County Recorder on or abouf, November 8, 1991, as Book and Instrument
Number 911108-01962.

17. Upon information and belief, Nevada Association Services, Inc. (“NAS”)
is the agent of the HOA and acted as the foreclosure trustee and/or agent, which
allegedly mailed and served the foreclosure notices, if any.

18. On or about August 3, 2012, a Notice of Delinquent Assessment Lien
was recorded by NAS as Book and Instrument Number 20120803-0002972 in the
Official Records of the Clark County Recorder. The Notice of Delinquent Assessment
Lien states that the “[tlotal amount due as of today’s date is $1,333.00. This amount
includes late fees, collection fees and interest in the amount of $982.00.”

19. On or about September 20, 2012, a Notice of Default and Election to Sell
Under Homeowners Association Lien was recorded by NAS as Book and Instrument
Number 20120920-0001446 in the Official Records of the Clark County Recorder.

The Notice of Default and Election to Sell Under Homeowners Association Lien

4
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states in part that the allegedly past due “amount is $2,126.00 as of September 15,
2012.”

20. On or about February 7, 2013, NAS recorded a Notice of Foreclosure
Sale as Book and Instrument Number 20130207-0000892 in the Official Records of
the Clark County Recorder. The Notice of Sale states that the “[t]lotal amount of the
unpaid balance of the obligation secured by the property to be sold and reasonable
estimated costs, expenses and advances at the time of the initial publication of the
Notice of Sale is $3,142.43.”

21. On or about March 1, 2013, NAS conducted a foreclosure sale of the
Property (‘HOA Sale”).

22.  Upon information and belief, SFR bid $3,700 for the Property at the
foreclosure sale.

23. Upon information and belief, at the time of the HOA Sale, the fair
market value of the Property was approximately $123,000.

24. The amount that SFR paid for the Property was grossly inadequate
when compared to the fair market value of the Property at the time of the HOA Sale.

24. On or about March 6, 2013, NAS recorded a Foreclosure Deed on the
Property as Book and Instrument Number 20130306-0001648 in the Official Records
of the Clark County Recorder.

26.  After the date of the HOA Sale and recordation of the Foreclosure Deed,
Chase continued to advance property preservation payments, including but not
limited to payment of taxes and homeowners’ insurance.

27. Neither the Notice of Delinquent Assessment Lien, Notice of Default
and Election to Sell Under Homeowners Association Lien, or the Notice of Sale
(collectively, the “HOA Assessment Lien and Foreclosure Notices”) provided any
notice of a right to cure by Plaintiff.

28. None of the HOA Assessment Lien and Foreclosure Notices specified

what portion, if any, that the HOA claimed constituted a “super-priority.”

5
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29. None of the HOA Assessment Lien and Foreclosure Notices specified
whether the HOA was foreclosing on the “super-priority” portion of its lien, if any, or
under the sub-priority lien.

30. Upon information and belief, Chase did not receive notice of all of the
HOA Assessment Lien and Foreclosure Notices prior to the HOA Sale.

31. The HOA Sale deprived Chase of its right to due process.

32. The HOA is estopped from claiming that the first Deed of Trust was
extinguished by the HOA Sale.

33. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include
costs and fees that are specifically enumerated in the statute.

34. A homeowners association may only collect as a part of the super-
priority lien (a) nuisance abatement charges incurred by the association pursuant to
NRS 116.310312 and (b) nine months of Icommon assessments which became due
prior to the institution of an action to enforce the lien.

35. Upon information and belief, the HOA Assessment Lien and Foreclosure
Notices included improper fees and costs in the amount demanded.

36. The attorney’s fees and costs of collecting on a homeowners association
lien cannot be included in the super-priority lien amount.

37. Upon information and belief, the HOA Assessment Lien and Foreclosure
Notices included fines, interest, late fees, dues, attorney’s fees, and costs of collection
that are not properly included in a super-priority lien under Nevada law and that are
not permissible under NRS 116.3102 ef seq.

38. Upon information and belief, the unpaid principle balance under the
Hawkins Loan and Deed of Trust is at least $198.136.50.

39. SFR maintains that it has an interest in the Property.

DMWEST #13776321 v2




BALLARD SPAHR LLP

100 NORTH CITY PARKWAY, SUITE 1750

LAS VEGAS, NEVADA 89106

(702) 471-7000 FAX (702) 471-7070

© 0 3 O O b W N

N DN D N N DN OB DN DN e e e e e e e e
® I & AN A W N M O W L N, ks W N~ O

ITI.
FIRST CAUSE OF ACTION
(Declaratory Relief)

40. Chase repeats and re-alleges the preceding paragraphs as fully set forth
herein and incorporates the same by reference.

41. Pursuant to NRS 40.010, this Court has the power and authority to
declare Chase’s rights and interest in the Property.

42. The Deed of Trust is a first secured interest on the Property and is
superior to the interest, if any, acquired by SFR.

43. SFR claims an interest in the Property adverse to the interest of Chase
and Freddie Mac.

44. SFR did not comply with NRS Chapter 116, including, but not limited
to, providing notice of the HOA Sale to Chase. The HOA Sale is void and should be
rescinded on that basis.

45. The HOA Sale is void and should be rescinded on the basis that it did
not provide due process to Chase.

46. SFR’s claim of free and clear title to the Property is barred by 12 U.S.C.
§ 4617()(3), which precludes a homeowners association sale from extinguishing
Freddie Mac’s interest in the Deed of Trust and preempts any state law to the
contrary.

47. The amount paid by SFR for the Property is grossly inadequate when
compared to the fair market value of the Property at the time of the HOA Sale.

48. For all the reasons set forth above in the General Allegations, Chase 1is
entitled to a declaration from this Court, pursuant to NRS 40.010, that a first
position Deed of Trust encumbered the Property and Chase’s interest is superior to

the interest held by SFR, if any, and all other parties.
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SECOND CAUSE OF ACTION
(Quiet Title)

49. Chase repeats and re-alleges the preceding paragraphs as though fully
set forth herein and incorporates the same by reference.

50. Pursuant NRS 40.010, this Court has the power and authority to declare
Chase’s rights and interests in the Property.

51. The Deed of Trust is a first secured interest on the Property and is
superior to the interest, if any, acquired by SFR.

52. SFR claims an interest in the Property that is adverse to the interest of
Chase and Freddie Mac.

53. SFR did not comply with NRS Chapter 116, including, but not limited
to, providing notice of the HOA Sale.

54. SFR’s claim of free and clear title to the Property is barred by 12 U.S.C.
§ 4617(G)(3), which precludes a homeowners association sale from extinguishing
Freddie Mac’s interest in the Deed of Trust and preempts any state law to the
contrary.

55. For all the reasons set forth above in the General Allegations, Chase is
entitled to a declaration from this Court, pursuant NRS 40.010, that a Deed of Trust
encumbered the Property and is superior to the interest held by SFR, if any, and all
other parties. Chase has furthermore been required to retain counsel and is entitled

to recover reasonable attorney's fees and costs.

THIRD CAUSE OF ACTION

(Unjust enrichment)
56. Chase repeats and re-alleges the preceding paragraphs as though fully
set forth herein and incorporate the same by reference.
57. The HOA Sale unjustly enriched SFR, in that it obtained real property

secured by the Deed of Trust with a grossly inadequate purchase price of $3,700 to
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the detriment of Chase, and contrary to fundamental principles of fairness, justice,
and fair dealing.

58. If it is determined that the Deed of Trust has been extinguished by the
HOA Sale, SFR has been unjustly enriched, in that Chase (as servicer) has continued
to expend funds and resources to maintain and preserve the Property, including but
 not limited to funds for taxes and insurance to the detriment of Chase, and contrary
to fundamental principles of fairness, justice, and fair dealing.

59. Chase is entitled to recoup the reasonable amount of benefits obtained
by SFR based on the theory of unjust enrichment.

60. Chase has furthermore been required to retain counsel and is entitled to
recover reasonable attorney's fees and costs.

IV.
PRAYER
Wherefore, Chase prays for judgment against SFR, as follows:
1. For a declaration and determination that the first position Deed of Trust
was not extinguished by the HOA sale.
2. For a declaration and determination that the HOA sale did not convey

the Property free and clear to SFR;

3. For a declaration and determination that Chase’s interest is superior to
the interest of SFR;
4, For a preliminary and permanent injunction that SFR, its successors,

assigns, and agents are prohibited from conducting any sale, transfer or
encumbrance of the Property;

5. For a preliminary injunction that SFR, its successors and assigns, be
required to pay all taxes, insurance and homeowners association dues
during the pendency of this action;

6. For a preliminary and permanent injunction that SFR, its successors

and assigns, pay all taxes, insurance and homeowners association dues

9
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during the pendency of this action;

7. If it is determined that the Deed of Trust has been extinguished by the
HOA sale, for special damages in the amount of the fair market value of
the Property or the unpaid balance of the Loan and Deed of Trust, at the
time of the HOA sale, whichever is greater;

8. For all feesl and costs of court incurred herein, including post-judgment
costs; and

9. For any and all further relief deemed appropriate by this Court.

DATED this _§ _day of fNar¢h _, 2016.

BAL ) SPAHR LLP

By:

Abran E. Vigil

Nevada Bar No. 7548

Russell J. Burke

Nevada Bar No. 12710

Holly Ann Priest

Nevada Bar No. 13226

BALLARD SPAHR LLP

100 North City Parkway, Suite 1750

Las Vegas, Nevada 89106-4617

Attorneys for Plaintiftf and Counter-
Defendant JPMorgan Chase Bank N.A.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 8@ day of %//M/ . 2016, and

pursuant to N.R.C.P. 5(b), a true and correct copy éf the foregoing Amended

Complaint, was served to the following parties in the manner set forth below:

Howard Kim & Associates

Howard C. Kim, Esq.

Nevada Bar No. 10386

Diana S. Cline, Esq.

Nevada Bar No. 10580

Jacqueline A. Gilbert, Esq.

Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Attorneys for SFR Investments Pool, LLC

[1 HAND DELIVERY
[1] E-MAIL TRANSMISSION
[1 U.S. MAIL, POSTAGE PREPAID

[ ] Certified Mail, Receipt No. ,
Return receipt requested

[XX] Via the Wiznet E-Service-generated "Service Notification of Filing" upon all
counsel set up to receive notice via electron ce in this matter

J
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HowARD C. KiM, EsQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard @hkimlaw.com

D1ANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Defendant/Counter-claimant
SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C
ASSOCIATION, a national association,

Plaintiff, Dept. No. XVIII

VS,

AMENDED ANSWER TERCLAIM
SFR INVESTMENTS POOL 1, LLC, a AMENDED ANSWER, COUNTERC

Nevada limited liability company; DOES 1
through 10; and ROE BUSINESS ENTITIES
1 through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,

V8.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.
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Plaintiff SFR INVESTMENTS POOL 1, LLC (“SFR” or “Defendant”), hereby files an
amended answer to JPMORGAN CHASE BANK, NATIONAL ASSOCIATION’s (“Chase”)

Complaint as follows:

PARTIES AND JURISDICTION

1. Answering paragraph 1 of the complaint, SFR admits upon information and belief, that
the subject matter of Chase’s complaint is real property commonly known as 3263 Morning
Springs Drive, Henderson, NV 89074. The remaining allegations in paragraph 1 of the
complaint call for a legal conclusion, therefore, no answer is required. To the extent an answer
is required, SFR denies the factual allegations contained in paragraph 1 of the complaint.

2. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 2 of the complaint, and therefore denies said
allegations.

3. SFR admits the factual allegations contained in paragraph 3 of the complaint.

4. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraphs 4 and 5 of the complaint, and therefore denies said
allegations.

5. SFR admits the factual allegations contained in paragraphs 6 and 7 of the complaint.

GENERAL ALLEGATIONS

6. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraphs 8, 9, 10 and 11 of the complaint, and therefore
denies said allegations.

7. SFR admits the factual allegations contained in paragraph 12 of the complaint.

8. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 13 of the complaint, and therefore denies said
allegations.

9. SFR admits the factual allegations contained in paragraph 14 of the complaint.
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FIRST CAUSE OF ACTION
(Declaratory Relief)

10. SFR repeats and realleges its answers to paragraphs 1 through 14 of the complaint as
though fully set forth herein,

11. SFR admits the factual allegations contained in paragraphs 16 and 17 of the complaint.

12. The allegations contained in paragraphs 18, 19 and 20 of the complaint call for a legal
conclusion, therefore, no answer is required. To the extent an answer is required, SFR denies
the factual allegations contained in paragraphs 18, 19 and 20 of the complaint.

13. SFR denies the factual allegations contained in paragraph 21 of the complaint.

SECOND CAUSE OF ACTION
(Quiet Title)

14. SFR repeats and realleges its answers to paragraphs 1 through 21 of the complaint as
though fully set forth herein,

15. The allegations contained in paragraphs 23 and 24 of the complaint call for a legal
conclusion, therefore, no answer is required. To the extent an answer is required, SFR denies
the factual allegations contained in paragraphs 23 and 24 of the complaint.

16. SFR denies the factual allegations contained in paragraph 25 of the complaint.

AFFIRMATIVE DEFENSES

1. Chase fails to state a claim upon which relief may be granted.

2. Chase is not entitled to relief from or against SFR, as Chase has not sustained any loss,
injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of Chase,

4. The occurrence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of a third party or parties over whom
SFR had no control.

5. SFR did not breach any statutory or common law duties allegedly owed to Chase.

6. Chasc’s claims are barred because SFR complied with applicable statutes and with the
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requirements and regulations of the State of Nevada.

7. Chase’s causes of action are barred in whole or in part by the applicable statues of
limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification.

8. Chase is not entitled to equitable relief because it has an adequate remedy at law.

9. Chase has no standing to enforce the first deed of trust and the underlying promissory
note.

10. The first deed of trust and other subordinate interests in the Property were extinguished
by the Association foreclosure sale held in accordance with NRS Chapter 116.

11. Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative
defenses may not have been alleged herein insofar as sufficient facts were not available after
reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend

this Answer to assert any affirmative defenses if subsequent investigation warrants.

COUNTERCLAIM AND CROSS-CLAIM
FOR QUIET TITLE AND INJUNCTIVE RELIEF

SFR INVESTMENTS POOL 1, LLC (*SFR”), hereby demands quiet title and requests
injunctive relief against Counter-Defendant, JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION’s (“Chase”), Counter Defendant and ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual; DOES 1 10 and ROE BUSINESS ENTITIES 1
through 10 inclusive, Cross-Defendants as follows:

I. PARTIES

1. SFR is a Nevada limited liability company with its principal place of business in Clark
County, Nevada and the current title owner of the property commonly known as 3263 Morning
Springs Drive, Henderson, NV 89074; Parcel No. 177-24-514-043 (the “Property”).

2. Upon information and belief, Counter-Defendant JPMORGAN CHASE BANK,
NATIONAL ASSOCIATION (“Chase”), is a national association that may claim an interest in

the Property via a 2006 deed of trust originated by GreenPoint Mortgage Funding, Inc.
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3. Upon information and belief, Cross-Defendants, ROBERT M. HAWKINS and
CHRISTINE V. HAWKINS (the “Hawkinses”) as husband and wife, are individuals who are
the former homeowners that may claim an interest in the Property.

4. Upon information and belief, each of the Cross-Defendants sued herein as DOES 1
through X, inclusive claim an interest in the Property or are responsible in some manner for the
events and action that SFR seeks to enjoin; that when the true names capacities of such
defendants become known, SFR will ask leave of this Court to amend this counterclaim to insert
the true names, identities and capacities together with proper charges and allegations.

5. Upon information and belief, each of the Cross-Defendants sued herein as ROES
CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in
some manner for the events an happenings herein that SFR seeks to enjoin; that when the true
names capacities of such defendants become known, SFR will ask leave of this Court to amend
this counterclaim to insert the true names, identities and capacities together with proper charges

and allegations.

II. GENERAL ALLEGATIONS

SFR Acquired Title to the Property through Foreclosure of an Association Lien with Super
Priority Amounts

6. SFR acquired the Property on March 1, 2013 by successfully bidding on the Property at a
publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. (“Association
forcclosure sale). Since the Association foreclosure sale, SFR has c¢xpended additional funds
and resources in relation to the Property.

7. On or about March 6, 2013, the resulting foreclosure deed was recorded in the Official
Records of the Clark County Recorder as Instrument Number 201303060001648 (““Association
Foreclosure Deed”).

8. The Pebble Canyon Homeowners Association (“Association”) had a lien pursuant to
NRS 116.3116(1) (“Association Lien”) that was perfected at the time the Association recorded
its declaration of CC&Rs.

9. The foreclosure sale was conducted by Nevada Association Services, Inc. (“NAS”), agent

_5-
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for the Association pursuant to the powers conferred by the Nevada Revised Statutes 116.3116,
116.31162-116.31168, the Association’s governing documents (CC&R’s) and a Notice of
Delinquent Assessments, recorded on August 3, 2012 in the Official Records of the Clark
County Recorder as Instrument Number 201208030002872.

10. As recited in the Association Foreclosure Deed, the Association foreclosure sale
complied with all requirements of law, including but not limited to, recording and mailing of
copies of Notice of Delinquent Assessment and Notice of Default, and the recording, posting and
publication of the Notice of Sale.

11. Pursuant to NRS 116.3116(2), the entire Association Lien

is prior to all other liens and encumbrances of unit except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first
security interest encumbering only the unit’s owner’s interest and perfected before
the date on which the assessment sought to be enforced became delinquent; and
(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

12. NRS 116.3116(2) further provides that a portion of the Association Lien has priority over

even a first security interest in the Property:

[the Association Lien] is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit pursuant to
NRS 116.310312 and to the extent of the assessments for common expenses
based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of acceleration during the
9 months immediately preceding institution of an action to enforce the lien[.]

13. Pursuant to NRS 116.1104, the provisions of NRS 116.3116(2) granting priority cannot
be waived by agreement or contract, including any subordination clause in the CC&Rs.

14. According to NRS 116.1108, real property law principles supplement the provisions of
NRS 116.

15. Upon information and belief, the Association took the necessary action to trigger the
super-priority portion of the Association Lien.

16. Upon information and belief, no party still claiming an interest in the Property recorded a

_6-
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lien or encumbrance prior to the declaration creating the Association.

17. Upon information and belicf, SFR’s bid on the Property was in ¢xcess of the amount
necessary to satisfy the costs of sale and the super-priority portion of the Association Lien.

18. Upon information and belief, the Association or its agent NAS has distributed or are
attempting to distribute the excess funds to lien holders in order of priority pursuant to NRS
116.31164(c).

19. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the requirement to pay assessments to the Association and of the
Association Lien.

20. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the Association’s foreclosure proceedings.

21. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the full amount of delinquent assessments described in the Notice of Default.

22. Upon information and belief, Counter-Defendant Chase had actual or constructive notice
of the super-priority portion of the Association Lien.

23. Upon information and belief, Counter-Defendant Chase knew or should have known that
its interest in the Property could be extinguished through foreclosure if he failed to cure the
super-priority portion of the Association Lien representing 9 months of assessments for common
expenses based on the periodic budget adopted by the association which would have become due
in the absence of acceleration for the relevant time period.

24, Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the super-priority portion of the Association Lien representing 9 months of
assessments for common expenses based on the periodic budget adopted by the association
which would have become due in the absence of acceleration for the relevant time period.

25. SFR learned of the Association foreclosure sale through public notices.

26. Multiple bidders attended the public auction, which was held at the same time, day and
place that NAS generally conducts such auctions.

27. SFR is a bona fide purchaser.
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28. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR “without equity or
right of redemption,” and the Foreclosure Deed 1s conclusive against the Property’s “former

owner, his or her heirs and assigns, and all other persons.”

Interests, Liens and Encumbrances Extinguished by the Super-Priority Association Lien

29. Upon information and belief, the Hawkinses, first obtained title to the Property in June
of 2006 through a Grant, Bargain Sale Deed from Nathan VanNoy recorded against the Property
in the Official Records of the Clark County Recorder as Instrument No. 200606120003525.

30. On or about June 12, 2006, GreenPoint Mortgage Funding, Inc. (“GreenPoint”) recorded
a deed of trust against the Property in the Official Records of the Clark County Recorder as
Instrument No. 200606120003526 (“First Deed of Trust”).

31. Upon information and belief, the Association was formed and its declaration of CC&Rs
was recorded in the Official Records of the Clark County Recorder before the First Deed of Trust
was recorded,

32. Upon information and belief, GreenPoint had actual or constructive notice of the
Association Lien and NRS 116.3116 before it funded the loan secured by the First Deed of Trust.

33. The First Deed of Trust contains a Planned Unit Development Rider recognizing the
applicability of Association’s declaration of CC&Rs that were recorded.

34. Upon information and belief, on October 26, 2009, Colleen Irby, Officer for Mortgage
Electronic Registration Systems, Inc. (“MERS”) executed an assignment that transferred the
beneficial interest in the First Deed of Trust, together with the underlying promissory note to
Chase. The assignment was recorded on October 27, 2009 against the Property in Official
Records of the Clark County Recorder as Instrument No. 200910270000618.

35. Upon information and belief, Chase had actual or constructive notice of the Association
Lien and NRS 116.3116 before it obtained an interest in the First Deed of Trust.

36. On or about October 27, 2009, Chase recorded a document substituting California
Reconveyance Company (“CRC”) as trustee of the First Deed of Trust.

37. On or about October 27, 2009, CRC recorded a notice of default pursuant to the First

Deed of Trust for amounts that became due on July 1, 2009 in the Official Records of the Clark

_8-
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County Recorder as Instrument No. 200910270000620.

38. On or about, November 27, 2013, Chase filed a Complaint for declaratory relief and quiet
title.

39. Counter-Defendant Chase’s interest in the Property was extinguished by the foreclosure
of the Association Lien.

40. Cross Defendants, the Hawkinses’ interest in the Property was extinguished by the

foreclosure of the super priority portion of the Association Lien.

III. FIRST CLAIM FOR RELIEF

(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq., NRS 40.10 & NRS
116.3116)

41. SFR repeats and realleges the allegations of paragraphs 1-40 as though fully set forth
herein and incorporates the same by reference.

42. Pursuant to NRS 30.010, et. seq. and NRS 40.10, this Court has the power and authority
to declare the SFR’s rights and interests in the Property and to resolve the Counter-Defendant
and Cross-Defendants’ adverse claims in the Property.

43. SFR acquired the Property on March 1, 2013 by successfully bidding on the Property at a
publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. and the resulting
Association Foreclosure Deed vesting title in SFR was recorded on March 6, 2013.

44, Upon information and belief, Counter Defendant, Chase may claim an interest in the
Property via the First Deed of Trust against the Property even after the Association foreclosure
sale,

45. Upon information and belief, Cross-Defendants, the Hawkinses, may claim an ownership
interest in the Property.

46. A foreclosure sale conducted pursuant to NRS 116.31162, 116.31163 and 116.31164, like
all foreclosure sales, extinguishes the title owner’s interest in the Property and all junior liens and
encumbrances, including deeds of trust,

47, Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has
priority over the First Deed of Trust.

48. Counter-Defendant and Cross-Defendants were duly notified of the Association

_9.
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foreclosure sale and failed to act to protect their interests in the Property, if any legitimately
existed.

49. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title
owner of the Property; (2) the Association Foreclosure Deed is valid and enforceable; (3) the
Association foreclosure sale extinguished Counter-Defendant and Cross-Defendants’ ownership
and security interests in the Property; and (4) SFR’s rights and interest in the Property are
superior to any adverse interest claimed by Counter-Defendant and Cross-Defendants.

50. SFR seeks an order from the Court quieting title to the Property in favor of SFR.

IV. SECOND CLAIM FOR RELIEF
(Preliminary and Permanent Injunction)

51. SFR repeats and realleges the allegations of paragraphs 1-50 as though fully set forth
herein and incorporates the same by reference.

52. SFR properly acquired title to the Property at the Association foreclosure sale on March
1, 2013.

53. Counter-Defendant Chase may claim that it maintained an interest in the Property
through the First Deed of Trust which was extinguished by the Association foreclosure sale.

54. Cross-Defendants, the Hawkinses, may claim an ownership interest in the Property.

55. A foreclosure sale based on the First Deed of Trust is invalid as Counter-Defendant
Chase lost its interest in the Property, if any, at the Association foreclosure sale,

56. Any sale or transfer of title to the Property by Counter-Defendant and Cross-Defendants
would be invalid because their interest in the Property, if any, was extinguished by the
Association foreclosure sale.

57. Any attempt to take or maintain possession of the Property by Counter-Defendant and
Cross-Defendants would be invalid because their interest in the Property, if any, was
extinguished by the Association foreclosure sale.

58. Any attempt to sell, transfer, encumber or otherwise convey the Property by the Counter-
Defendant and Cross-Defendants would be invalid because their interest in the Property, if any,

was extinguished by the Association foreclosure sale.

- 10 -
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59. On the basis of the facts described herein, SFR has a reasonable probability of success on
the merits of its claims and has no other adequate remedies at law,

60. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from beginning or continuing any eviction proceedings that
would affect SFR’s possession of the Property.

61. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from any sale or transfer that would affect the title to the
Property.

V. PRAYER FOR RELIEF

SFR requests judgment against Counter-Defendant and Cross-Defendants as follows:

1. For a declaration and determination that SFR Investments Pool 1, LLC is
the rightful owner of title to the Property, and that Counter Defendant and Cross-
Defendants be declared to have no right, title or interest in the Property.

2. For a preliminary and permanent injunction that Counter-Defendant and
Cross-Defendants are prohibited from initiating or continuing foreclosure proceedings,
and from selling or transferring the Property;

3. For an award of attorney’s fces and costs of suit; and

4, For any further relief that the Court may deem just and proper.

DATED March 20th, 2014.
HOWARD KIM & ASSOCIATES

/s/Diana S. Cline

HowARD C. KiM, EsQ.

Nevada Bar No. 10386

D1ANA S. CLINE, ESQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

-11 -
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HowARD C. KM, ESQ.

Nevada Bar No. 10386

E-mail: howard@hkimlaw.com
DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com
HOWARD KM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301

Attorneys for Defendant/Counter-claimant
SFR Investments Pool I, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,

Case No. A-13-692304-C

Dept. No. XVIII

Plaintiff,
VS,
STIPULATION AND ORDER
SFR INVESTMENTS POOL 1, LLC, a DISMISSING DEFENDANTS ROBERT M.
Nevada limited liability company; DOES 1 HAWKINS AND CHRISTINE V.

through 10; and ROE BUSINESS ENTITIES
1 through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1,LLC, a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association,
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

HAWKINS WITHOUT PREJUDICE

Defendants ROBERT M. HAWKINS and CHRISTINE V. HAWKINS (“Hawkins™)

_1-
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stipulate and agree that any ownership interest they may have had in the real property
commonly known as 3263 Morning Springs Drive, Henderson, NV 89074; Parcel No. 177-
24-514-043 (the “Property”) was extinguished on March 1, 2013, by the foreclosure sale
conducted by Nevada Association Services, Inc. (“NAS”), agent for Pebble Canyon
Homeowners Association. Further, Defendants stipulate and agree that they surrendered any
interest in the Property in their Chapter 7 Bankruptcy, Case No. 12-13397-bam, filed on
March 23, 2012 in the U.S. Bankruptcy Court, District of Nevada, and from which they
received a discharge on June 26, 2012, and which case was closed on June 29, 2012.

Defendants Hawkins further stipulate and agree that they will not contest the validity of
the foreclosure deed recorded in the Official Records of the Clark County Recorder as
Instrument Number 201303060001648, or any subsequent transactions, including SFR
Investments Pool 1, LLC’s (“SFR”’) ownership interest in the Property.

Based on these representations, SFR and Defendants Hawkins stipulate and agree that
Hawkins shall be dismissed from this action, without prejudice, each party to bear its own fees

and costs.

DATED this é ?day of Dg< L 2014, DATED this / S day of@/[ 2014

HOWARD KIM & ASSOCIAT! | //7) M Aﬂ Aﬁ M
h‘"’) N \ YRobert M. Hawkins

{_/ AA 4138 Ridgewood Avenue
D S Cline, Esq. ~ Las Vegas, Nevada 89120
Nevada Bar No. 10580 Phone: (702) 524-5821
1055 Whitney Ranch Drive, Suite 110 Emajl; bobhawkins265@embarqmatil.com

Henderson, Nevada 89014
Phone: (702) 485-3300
Fax: (702)485-3301

Attorneys for SFR Investments Pool 1, LLC Christine V. Hawkins
4138 Ridgewood Avenue

Las Vegas, Nevada 89120
I/
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DATED this 2014,

day

TIFFANY & BOS

Gregory L. Wilde/ Esq.
Nevada Bar No. A417

212 South Joneg Bivd.

Las Vegas, Negada 89107
Phone: (702) 758-8200
Fax: (702) 258-8787

Attorneys for Plaintiff
ORDER

IT IS SO ORDERED,that Robert Hawhins and Christivg kawkns arc_

dismissed bwn cese pumpe— A6 93304
Dated this day of , 2014,

L A1

DISTRICT COURT JUDGE A
Respectfully Submitted by:

Nevada Bar No. 10386

DiIANA S. CLINE, ESQ.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 16593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702)485-3301

Attornevs for SFR Investments Pcol 1, LLC
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HowARD C. KiM, ESQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard@hkimlaw.com

Di1ANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110

Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Defendant/Counter-claimant

SFR Investments Pool I, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C
ASSOCIATION, a national association,

Plaintiff, Dept. No. XVIII

Vs, NOTICE OF ENTRY OF STIPULATION
AND ORDER

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company; DOES 1
through 10; and ROE BUSINESS ENTITIES
1 through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,

VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.
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PLEASE TAKE NOTICE that a STIPULATION AND ORDER DISMISSING

DEFENDANTS ROBERT M. HAWKINS AND CHRISTINE V. HAWKINS WITHOUT

PREJUDICE was entered by this Court on April 23, 2014. A copy of said order is attached

hereto.

DATED April 24, 2014.

HOWARD KIM & ASSOCIATES

/s/ Diana S. Cline

Howard C. Kim, Esq.

Nevada Bar No. 10386

Diana S. Cline, Esq.

Nevada Bar No. 10580

1055 Whitney Ranch Dr., Suite 110
Henderson, Nevada 89014

Phone: (702) 485-3300

Fax: (702)485-330

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 24™ day of April, 2014, pursuant to NRCP 35(b), I

served the following parties listed below by depositing via U.S. mail first class a true and

correct copy of the foregoing NOTICE OF ENTRY OF STIPULATION AND ORDER,

postage prepaid and addressed to:

Gregory Wilde, Esq.

Tiffany & Bosco P.A.

212 S. Jones Blvd.

Las Vegas, NV 89107

Attorney for JPMorgan Chase Bank
National Association

/s/ Tommie Dooley

An employee of Howard Kim & Associates
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HOwWARD C. KM, ESQ.

Nevada Bar No. 10386 CLERK OF THE COURT
E-mail: howard@hkimlaw.com

DIANA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail: diana@hkimlaw.com

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie@hkimlaw.com

HOWARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for Defendant/Counter-claimant
SFR Investments Pool 1, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, NATIONAL Case No. A-13-692304-C

ASSOCIATION, a national association,
Plaintiff, Dept. No. XVII
V8.
. STIPULATION AND ORDER
SFR INVESTMENTS POOL 1, LLC, a DISMISSING DEFENDANTS ROBERT M.
Nevada limited liability company; DOES 1 HAWKINS AND CHRISTINE V.
through 10; and ROE BUSINESS ENTITIES HAWKINS WITHOUT PREJUDICE

1 through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1,LLC, a
Nevada limited liability company,

Counter-Claimant,

V8.

i,
il

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
1 through 10 inclusive,

Counter-Defendant/Cross-Defendants.

Defendants ROBERT M. HAWKINS and CHRISTINE V. HAWKINS (“Hawkins™)

-1 -




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SUITE 110

HENDERSON, NEVADA 89014

(702) 485-3300 FAX (702) 485-3301

O 00 ~3 N W B W e

N RN NN NN e e e bl e el jeed el e e
I T T e N B S S

stipulate and agree that any ownership interest they may have had in the real property
commonly known as 3263 Morning Springs Drive, Henderson, NV 89074; Parcel No. 177-
24-514-043 (the “Property”) was extinguished on March 1, 2013, by the foreclosure sale
conducted by Nevada Association Services, Inc. (“NAS”), agent for Pebble Canyon
Homeowners Association. Further, Defendants stipulate and agree that they surrendered any
interest in the Property in their Chapter 7 Bankruptcy, Case No. 12-13397-bam, filed on
March 23, 2012 in the U.S. Bankruptcy Court, District of Nevada, and from which they
received a discharge on June 26, 2012, and which case was closed on June 29, 2012.

Defendants Hawkins further stipulate and agree that they will not contest the validity of
the foreclosure deed recorded in the Official Records of the Clark County Recorder as
Instrument Number 201303060001648, or any subsequent transactions, including SFR
Investments Pool 1, LLC’s (“SFR”) ownership interest in the Property.

Based on these representations, SFR and Defendants Hawkins stipulate and agree that

Hawkins shall be dismissed from this action, without prejudice, each party to bear its own fees

L .2014. DATED this ZfdayofM/Z 2014.

‘Robert M. ;

Hawkins
4138 Ridgewood Avenue
Las Vegas Nevada 89120
Phone: (702) 524-5821

and costs.

DATED this

¥ q.
NT ada Bar No. 10580
1055 Whitney Ranch Drive, Suite 110

I; bobhawkins265@embargmail.com
Henderson, Nevada 89014
Phone: (702) 485-3300

Fax:  (702)485-3301 L@:@.&w_

Attorneys for SFR Investments Pool 1, LLC Christine V. Hawkins
4138 Ridgewood Avenue

Las Vegas, Nevada 89120
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DATED this day

TIFFANY & BOS

Gregory L. Wilde Esq.
Nevada Bar No. A417
212 South Joneg Blvd.

Las Vegas, Neyada 89107

Phone: (702)
Fax: (702) 258-8787

Attorneys for Plaintiff

IT IS SO ORDERED,that Robert Hawhins and Chisting kawkns ar<_

, 2614,

ORDER

dismrsse Hron c;z.sg, 771 fpe~ A6 &304

Dated this

day of

, 2014.

M 1Y

Respectfully Submitted by:

HOW AR

N da Bar No 10386
DiANA S. CLINE, ESQ.
Nevada Bar No. 10580

JACQUELINE A. GILBERT, ESQ.

Nevada Bar No. 13593

1055 Whitney Ranch Drive, Suite 110

Henderson, Nevada 890314

Phone: (702) 485-3300
Fax: (702)485-3301

DISTRICT COURT JUDGE

Attornevs for SFR Investments Peol 1. LLC
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, JACQUELINE A. (iLBERT, Es0. i‘ é ‘
“““ Nevada Bar No., 10393
E-mail: jackicimkgelogal.com CLERK OF THE COURT
3 0 Diana Cuing Esron, BsQ.
| Nevada Bar No. 10580
4 8 E-mail: diana@kgelegal.com
KAREN L. Hawgs, Esg.
5 § Nevada Bar No. 9378
E-mail: karenf@kgelegal com
& § Kim GILBERT EBRON
7625 Dean Martin Drive, Suite 11§
7§ Las Vegas, NV 89138
Telephone; (702} 485-3300
& § Facsimile: (702)485-3301
5 Attorneys for SFR fnvesiments Pogl 1, LLC
» FIGHTH JUBICIAL DISTRWCT CGURY
. CLARK CGUNTY,NEVADA
IPMORGAN CHASE BANK, NATIONAL Case No, A-13-882304.C
12 § ASSOCIATION, a national association, |
B 13 Plaintif, Dept. No. XXTY
NP R ORDER GRANTING SFR INVESTMENTS |
e SFR INVESTMENTS POOL 1, LLC, 3 POOL 1, LLC'S MOTION YOR *
Gig 13 || Nevada limited lability company; DOES 1 SUMMARY JUDGMENT
> 17 through 10; and ROE BUSINESS ENTITIES
iz 16§ 1 through 10, inclusive,
R i __ Defendants.
SFRINVESTMENTS POOL 1, LLC, 2
18 | Nevada limited lability company,
Ry Counter-Claimant,
¥,
24
| IPMORGAN CHASE BANK, NATIONAL
21 & ASSOUIATION, s national association;
ROBERT M. HAWKINS, an individusl;
22 | CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINERS ENTITIES
23§ 1 through 10 inclusive,
24 Counter-DefendantCross-Defendants
25 This matter came before the Court on SFR Investments Pool §, LLC (“SFR”) Motion for

26§ Summary Judgment (“SFR MSI™, filed on July 7, 2016, sesking judgment on its claims against
27§ FPMorgan Chase Bank, National Association (“Chase™) for quiet title/declaratory reliel and on

28 | Chase’s claims against SFR for guist tide/declaratory relief and unjust enﬁchﬁfem,Chase:i_gz“i‘@g__ﬁ_

.....
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1§ is opposition to SFR’s MEJ on July 26, 2016, and SFR filed U5 reply on August 1, 2018, Karen |
"""""""" 2§ Lo Hanks, Esq. of Kim Gilbert Ebron-appeared on behalf of SFR and Abran Eo Vigil, Esq. of

3§ Hallard Spahr LLP appeared on behalf of Chase. No other parties or counse] appeared.
4 Having reviewed and considered the full briefing and arguments of counsel, for the
5 | reasons siated on the record and in the pleadings, and good cause appearing, this Court makes the
& | following findings of fact and conclusions of law.' |
7 FINDINGE OF FACT
8 i, in 1991, Nevada adopied the Uniform Common Interest Ownership Act as NRS
g | 116, including NRS 116.3116(D.°
10 2. {n November 8, 1991, Pebble Canvon Homeowners Association {the

i1 # “Associgtion™), recorded in the Official Records of the Clark County Recorder, its Declaration
12§ of Covenants, Conditions and Restrictions (*"CC&Rs™) a5 Instrument No. #1962 in Book

13 1 911108 of the Official Records of the Clark County Recorder.”

i4 3. The Hawkinses took title 1o the real property commonly known as 3263 Moming

1§ I Springs Drive, Honderson, Nevada §89074; Parcel No, 177-24-514-043 {the "Propesty™), by way

LAS YEGAS, MY 89138
(P2} AR3-1300 FaAN (7R3} 4833301

16 § of a Grant, Bargain, sale Deed recorded as Iostrument No. §1962 in Book 911108 on June 12,

RIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUITE 110

17 § 2006,
;l 4, O June 12, 2006, 5 Deed of Trust was recorded against the Property in favor of
10§ GreenPoint Mortgage Funding, Inc. as Instrument No, 2006061 20003526 (Feed of Trust™}

20§ The Deed of Trust was executed by the Hawkinses (o secure a promissory note in the amount of

21 i $240,000.00. The Deed of Trust designated Mortgage Electronic Registration Systems, Inc.
22 1 ("MERS") as heneficiary in a nominee capagity for the lender and the lender’s successors and
23§ assigns.

24 5. As part of the loan ransaciion, the lender prepared and the Hawkinges signed, &

' Any findings of fact that are more appropriately conclusions of law shall be g0 deemed. Any conclusions
of law that ave more appropriately Andings of fact shall be so deemed. :
27 * Unless otherwise noted, the findings set forth hersin are undisputed.

* When a document is stated to have been recorded, it refers to being recorded in the Official
28 I records of the Clark County Kecorder, s
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Planned United Development Rider (“PUD Rider™ a rider (o the Deed of Trust, recognizing that
the Property was located in a sub-common interest community within the Association

&. {n October 27, 2005, an Assignment of Deed of Trust was recorded as
Instrument Mo, 200910270000618, siating that the MERS was assigning the Deed of Trust to
Chase, together with underlying promissory note,

7. On October 27, 2009, Californis Reconveyance Company (CRE”) a5 trusiee,
recorded a Notice of Default and Election to Sell Under Deed of Trust, stating the Hawkinses
had become delinguent on their payments under the note as of July 1, 2008

g, O August 3, 2012, Nevada Association Services {“NAS™) recorded on behal{ of
the Association a Notice of Delinguent Assessment Lien as Instrument No, 201208030002972
{(*MNODAYY. The NODA was mailed to the Hawkinses,

8. On Septenber 20, 2012, NAS recorded on behalf of the Association a3 Matice of
{Jefault and Election to Sell Under Homeowners Association Lien as Instrument No,
201209200001448 (“NOD™). The NOD was mailed to Chase and CRC, and Chase admits
receipt of the NOD,

1. OnFebruary 7, 2013, NASE recorded on behalf of the Association a Notics of
Trustee’s Sale as Instroment No. 201 1089290002672 stating 2 sale date of March 1, 2013
CNOE™. The NOS was mailed to Chase, CRC, MERE, and GreenPoint. Chase admits receipt
of the NOS. The NOS was posted and published pursuant o statulory requirements.

£, On March 1, 2013, NAS held the Assecation foreclosure sale at which SFR
placed the highest bid of $3,700.0¢ (“Asscciation foreclosure sale™),

2. The Trustes’s Dead Upon Sale vesting title in 8FR was recorded on March §,
2013 as Instrument No. 201303060001 648, The Trustee’s Dread included the following recitals:

This conveyance is made pursuant to the powers conferred upon [NAS] by
Mevada Revised Stapstes, the Pebble Canyon HOA governing documents
{CC&RsY and that ceriain Notice of Delinguent Assessment Lien, described
herein. Refault occurred as set forth in 2 Notice of Default and Election, recorded
on S20/2012. . . . MNevada Association Services, Inc. has complied with all
requirements of law including, but not limited to, the elapsing of 80 days,
mailing of coples of [NODA] and INOD] and the posting and publication of the
Notice of Sale.
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i3 {Chase is charged with knowledge of NRS 116 since its adoption in 1991,

i4.  Despite being fully aware of the Association’s foreclosure sale, neither Chase, s
predecessors in interest, nor their agents attempted to pay any amount of the Association’s Hen,
Neither did they take any action o enjoin the sale or seek some intervention to delermine an
amourd ¢ pay.

15, In the Nevada Supreme Couwrt’s 5FR Investments Pool 1, LLE v. U8, Bank,

M. A, decision, the Court was unanimous in its interpretation that a homeowners association
foreclosure sale could extinguish a Orst deed of trust, and the only disagreement being in
whether the foreclosure could be non-judicial or must be judicial, 130 Nev, __, 332 P.3d 408,
419 (2014) (majority holding and first paragraph of the concurring in part, dissenting in part by
.1, Gibbons),

16, There is no suggestion of fraud, oppression or unfairmess in the conduct of the
sale. Thus, whether the price was inadequate or grossly inadeguate, is immaterial.

17.  Inits opposition, Chase argued the loan was FHA insured through the
Depariment of Housing and Urban Development ("HUD") and, therefore, this Court should use
the Supremacy Clause to preempt NRS 116 and declare that the Association’s foreclosure sale
did not extinguish Chase's FDOT. This Court finds that an insurer does not have an interest in
the Property that is protected under the Property Clause or Supremacy Clause unlii title is
iransferred to HUDL

18, Chase also argued that the 8FR Decision should not be applied retroactively.

19, Chase provided no svidence that its alleged payments for laxes or insurange were
made in defense of property. There was no evidence that SFR was a named additional insured
on any inswance policy on the Property obtained by Chase, nor did Chase provide evidence that

the Property was in danger of being sold for delinquent taxes.

CONCLUSIONS OF LAW

A, Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no ‘genuine issue as fo any material fact [remains] and that the moving party is

entitied to 2 judgment as a matter of law.”” Weod v, Safeway, 121 Nev. 724, 725,121 P.3d

o d .
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1026, 1028 (2005, Additionally, “[tihe mupose of summary judgment *1s 10 avoid a needless
trial when an sppropriate showing is made in advance that there is no genuine issue of fact o be

tried, and the movant is entitled {o judgment as 2 matter of law.”” McBonsld v. DLP, Alexander

& Las Vegas Boulevard, LLC, 121 Nev, 812, 815, 123 P.3d 748, 750 (2005) quoling Coray v,

Home, 80 Nev, 39, 40-41, 389 P24 76, 77 (1964). Moreover, the non-moving party “must, by
affidavit or otherwise, sei forth specific facts domonstrating the existence of a genuine issue for
irial or have sumunary judpment entered against (0L Wood, 121 Nev, a1 32, 121 P3d at 1631
The nop-moving party “is not entitled to build a case on the gossamer threads of whimsy,
speculation, and conjecture.” Id, Rather, the non-moving party must demonsirate specific facts

as opposed (o general allegations and conclusions. LaMantia v, Redisi, 118 Nev. 27,29, 38 P.3d

877, 879 (2002); Wavment v, Holmes, 112 Nev, 332,237,912 P.2¢ 8§16, 819 (1890}, Though

inferences are 1o be drawn in favor of the non-moving party, an opponent {o suminary judgment,

must show that it can produce evidence at irial to support iis claim or defense. Van Cleave v,

Kietz-hMill Mind Mart 97 Nev, 414,417,633 P.2d 1220, 222 {1981},

B. While the moving party generally bears the burden of proving thers is no genuine
issue of material fact, in this case thers are a mumber of presuwrnptions that this Cown nmust
constder in deciding the issues, including:

1. That foreclosure sales and the resulting deeds are presumed valid, NRS
47.250{163-{18) (stating that there are dispuiable presumptions “[t]hat the law has been
obevedi]”; “[tlhat a trustee or other person, whose duty 1§ was (o convey real properiy o
a pariicular person, has actually conveyed fo that person, when such presumption is
necessary o perfect the titke of such person or a successor in interesti]™; “[tihat private
transactions have been fair and repular”; and “{ilhat the ordinary course of business has
been followed.™).

2. That 3 foreclosure deed “reciling compliance with notice provisions of
NRES 11631182 through NES 11631168 “is conclusive™ as to the recitals “against the

unit’s former owner, his or Ber hoirs and assigns and all other porsons.” 3FR Investments

Pool 1 v. U.S. Bank, 130 Nev, Adv, Op. 75,334 P 3d at 41§-12.
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1 3. That “[ilf the trusise's deed reciies that all statutory notice regquirements

fnd

and procedures required by law for the conduct of the foreclosure have been satisfied, &
rebutiable presumption arises that the sale has been conducted regularly and properly;

this presumption is conclusive as to a bona fide purchaser.” Moeller v, Lien, 30

Cal.Rpr.2d 777, 783 (Cr. App. 1994); see also, 4 Miller & Starr, Cal, Real Estate (3d ed.
2000) Deeds of Trust and Morigages § 10:211, pp. 647-652; 2 Bernhardt, Cal. Morigage
and Deed of Trust Practice (Cont.Ed.Bar 2d ed. 1990) § 7:59, pp. 476-477).

C. “4A presumption not only fixes the burden of going forward with evidencs, but it

W @ ~3 0 S L dm L

also shifis the burden of proof” Yeager v, Harral's Club, Ing., 111 Nev, 830, 834, 897 P.2d
10 I 1093, 1095 {1995 citing Yancheri v, GNLY Corp., 105 Nev. 417, 421, 777 P.2d 366, 368

11 § {198%9)). “These preswmptions impose on the party against whom it is directed the burden of
proving that the nonexisience of the presuwmed fact is more probable than is existence.” Id,

13 4 {citing NRS 47.180).

14 3 Thus, Chase bore the burden of proviag il was more probable than not that the
15 | Association Foreclosure Sale and the resulting Foreclosure Deed were invalid.

16 E. Chase has the burden to overcome the conclusive presumption of the foreclosure
17 # deed recitals with evidence of fraud, unfairness and oppression.

18 F Pursuant to the SFR Decision, NRE 116,3116(2) gives associations g rue supsr-

19 § priority len, the non-judicial foreclosure of which extinguishes a first dead of trust. JER, 334
20 & P3datdlo
21 (. According to the SFR Decision, “together, NRS 116.3116(1) and NRS

22 & 116.31162 provide for the nonjudicial foreclosure of the whole of the HOA s lien, not just the

subpriority piece of iL.” 3R, 334 P.3d at 414-13.

H. The Association foreclosure sale vested title in SFR “without eguity or right of
redemption.” SFR, 334 P.3d at 419 {citing MRS 116.31166(3}}.

1. “1f the sale is properly, lawfully and fairly camied out, {the bank] cannot

unilaterally create a right of redemption in [itself].” Golden v, Tomivasy, 387 P.id 989, 997

| (Nev. 1963).
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I As the 8FR Decision did not announce a new rule of law but merely interpreted

| the provisions set forth in NRS 116 ¢f seg., it does not raise an issue of retroactivity. The §FR
Diecision provided “‘an authoritative statement of what the statute mean before as well as after

the decision of the case giving rise o thai construction.”” Morales-Izquierdo v. BDen’t of

Homeland Sec., 600 F.34 1076, 1087 (9% Cir. 2010), overruled in part on other grounds by

Garfias-Rodrigouce v, Holder, 702 F.3d 504, 516 {9"‘1 Cir, 2010}, guoting Rivers v. Roadway
Express, Inc., 311 U8, 298, 312-313 (1994). Thus, this Court rejects Chase’s retroactivity

| argument,

K. MRS 116 does not require a purchaser at an association foreclosure sale be a

bona fide purchaser, but in any case, without evidence to the contrary, when an association’s
foreclosure sale complies with the statutory foreclosure rales, as evident by the recorded notices
and with the admission of knowledpe of the sale, and without any faets 1o the contrary,
knowledge of 2 FDOT and that Chase retained the ability to bring an equitable claim to

challenge the foreclosure sale is not enough in itself to demonstrate that SFR took the property

with notice of a potential dispute to title, the basis of which is unknown to SFR, and therefore,

does is not sufficient to defeat SFR’s ability to claim BFP status, Shadow Wood HOA v. K.Y,

Cmiy Bancorp, 132 Nev, 366 P34 1103, 1116 {2016},

L. Shadow Wood reaffirmed Nevada’s adoption of the California rule that
“inadequacy of price, however gross, is not in itself 2 sufficient ground for setting aside a

trustee's sale legally made; there must be in addition proof of some clement of frand, unfairness

or oppression as accounts for and brings about the inadequacy of pricel.]” Shadow Wood,
3016 WL 347979 at* 5§ (gquoting Gelden, 79 Nev. at 304 {internal citations omitted) (emphasis
added)).

M.  DBecause thers is no suggestion of fraud, oppression or unfairness in the sale
process or that SFR knowingly participated in fraud, oppression or unfairpess in the sale, even if
the purchase price paid by SFR was seen as inadequate or grossly inadeguate, price along is
insufficient to invalidate the sale.

M. Chase admiis it received the required notices and knew the sale had been

-7 -
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scheduled, vet it did nothing to protect its interest in the Property. Furthermore, as a mere

Henholder, as opposed to homeowner Hke the bank in Shadow Weod. Chase is not entitled o

equitable relief as i has an adequate remedy at law {or damages against any parly that may have

ijured i1, Las Vegas Valley Water Dist. V. Curtis Park Mapor Water Users Ass'n, 846 P24

546, 5351 (Nev. 1982) {“courts {ack authonty to grant equitable relief when an adequate remedy
at law exisis.”). Thus, even if this Court had found some facts suggesting fraud, unfairness or
oppression, it would not need to weigh the esquities. However, because Chase has presenied no
evidence, other than the alleged “low price” paid by SFR, suggesting that the sale was anything
sther than properly conducted, the Court would not need to weigh the sguities in this case.

. The Cowrt mejects Chase’s arguments on the Supremacy Clause because Chase, 2

private Htigant, cannot use the Supremacy Clause to displace state law wnder Amstigng v,

Exceptional Child Care Cir, Ine, 375 U8, 133 5.0 1378, 1383-85 {2015}, Furthermore,
{Chase facks standing to enforce the National Housing Act. Finally, HUDYs insurance interest is
too attenuated 1o raise & supremacy clause issue, where the FDQT has not been assigned o
HUD,

P The Cowrt rejects Chase’s argument that an association must have accumulated
cither six or nine months of delinquent assessments before it can begin the foreclosure process,
MNothiong in NRS 1163116 requires such, and the reference 1o 3ix or nine months in NRS
116.3116 refers only to the amount that would be prior 1o a first secunity interest, NRS
116.31162(4) provides that the notice of delinguent assessments can be sent as early a8 ninety
{81 days of a delinguency.

. Chase failed o demonstrate an exception to the voluntary payment doctrine: {8}
coercion ar duress caused by a business necessity, or {2} payment in defense of property.

Mevads Associstion Services, Ing. v, The Eigluh fudicial Distrigt, 130 Nev, | (338 P.3d

1250 2014y Withouwt showing one of these exceptions applies, one cannot recover voluniary

pavments. Best Buy Stores v, Benderson-Wainberg Assocs,, 668 F.3d 1019, 1030 (8ih Cir,
2012} {“one who makes & payment volontanily, cannot recover it on the ground that he was

under no legal obligation 1o make the payment.”™). Here, Chase failed {o provide any {acts

o § -
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| raising a material question as to whether any alleged payments were made under one of the

exceptions.

| R. The Deed of Trust was extinguished by the Association’s foreclosure sale.
5. SFR is entitied (o quiet title in its name free and clear of the Deed of Trust
1. SFR is gntitled (o a permanent injunction enjoining Chase, its successors and

assigns from taking any action on the extinguished
ORDER
IT IS HERERY ORDERED, ADJUDGED, AND DECREED that the 5FR MSJI s

CRANTED.
i IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Deed of Trust |

11 & recorded aganst the real property commonly known as 3263 Moming Springs Drive, Henderson,
12 | Nevada 88074; Parcel No. 177-24-514-043, was extinguished by the Assuciation Foreclosure
13 § Sale.
4 {g IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, iis

predecessors in interest and US successors, agents, and assigns, have no forther inferest in real
16 || property located at 3263 Morning Springs Drive, Henderson, Nevada 89074; Parcel No, 177-24-
17 § 514-043 and are hereby pormanently enjoined from isking any further action io enfbree the now
18 | extinguished Deed of Trast,
19 IT I8 FURTHER ORDERED, ADJUDGED, AND DECREED that tite to real
20§ property located 3263 Morning Springs Drive, Henderson, Nevads 89%074; Parcel No. 177-24-
21§ 514-843 is hereby quisted in favor of SFR.
33 IT I8 FURTHER ORDERED, ABJUDGED, AND DECREED that 5FR s entitled to
23§ summary judgment on Chase’s claim for unjust enrichment and that Chase is not entitied (o relief

34 § asto that olaim.

25 8 A
26 EI #ii

5
28 §
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IT IS5 FURTHER ORDERED, ADRJUDGED, AND DECREED that this Order shall

resolve all claims as to all parties.”

DATED this ﬁ day of

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, o

| Respectfully Submitied By:

S I« s T - B ¥ B SO 5 D

KIM GILBERT EBRON

e 5 - B RRLCeN
PRIt e 4 o8 ) e een e TR

~F 1 SRRy L S & e AR

ATE Y SIS TN R oo ey T et IERRTRTT Rty
‘.o i \,:)_, e 5 = - \\_, Y LI WP . ? - T ;
‘i ﬁ ey 3 3 bt
o - R o aaean e
JACQUERLINE A, GILBERT, E3 ABRan B, VIS Es
> L WYY R0 * L ] ] o 3 Falk 3 a4 * .

MNevada Bar No, 10593 Mevada Bar No. 7548
Email: jsckie@kgelegal com Ematl: vigabatlardspshroom

e
ey

17 B Diana CLINE RBROW, ESG RussgLy J. Busge, Esg.
| Nevada Bar No. 10580 Nevada Bar No, 12710

13 § %]gmmi?: S:ﬁa@kggegﬁ,mm | Email: hurker@baliardspatir.com
, DAREN . ANKS, LSQ. | HOLLY ANN PRIEST, FsG.

| Nevada Bar No. 8578

i karen@kpelegal.com

153§ 7625 Dean Martin Drive, Suite 118
| Las Yegas, Nevada §9139

16§ Telephone: {702) 485-3300

| Facsimile: {702) 485-33¢1

B

Nevads Bar No. 13226

Email: priesthi@baliardspaly.com
§00 North City Parkway, Suite 1740
| Las Vegas, Nevada 89106-4617

\ Telephone: (7021 4717080
Facsimile: {7y 471-7070

18 | Aitorneys for SER Investments Pool £, LLL 4 4 oe sor JPMorgan Chase Bank

1o i National Association

i SFR dismissed its claims against the Hawkinses by way of Stipulation and Order enteved on
April 23, 2014, notice of entry of which was served on April 234, 2014,

210
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D1ANA CLINE EBRON, ESQ. % j kﬁuww-—'

Nevada Bar No. 10580

E-mail: diana@kgelegal.com CLERK OF THE COURT

JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie@kgelegal.com
KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

E-mail: karen@kgelegal.com

KM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for SFR Investments Pool I, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

JPMORGAN CHASE BANK, NATIONAL | Case No. A-13-692304-C
ASSOCIATION, a national association,

Dept. No. XXI1V
Plaintiff,
V8. NOTICE OF ENTRY OF ORDER
GRANTING SFR INVESTMENTS POOL

Nevada limited liability company; DOES 1
through 10; and ROE BUSINESS ENTITIES 1| JUPGMENT
through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company,

Counter-Claimant,
VS.

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, a national association;
ROBERT M. HAWKINS, an individual;
CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES 1
through 10 inclsuvie,

Counter-Defendant/Cross-Defendants.

PLEASE TAKE NOTICE that on August 23, 2016 this Court entered an Order

11
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Granting SFR Investments Pool 1, LLC’s Motion for Summary Judgment. A copy of said

Order 1s attached hereto.

DATED this 24™ day of August, 2016.

KIM GILBERT EBRON

/s/ Diana Cline Ebron

D1ANA CLINE EBRON, ESQ.

Nevada Bar No. 10580

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorney for SFR Investments Pool 1, LLC.

CERTIFICATE OF SERVICE

I hereby certify that on this 24™ day of August, 2016, pursuant to NRCP 5(b), I served
via the Eighth Judicial District Court electronic filing system, the foregoing NOTICE OF
ENTRY OF ORDER GRANTING SFR INVESTMENTS POOL 1, LLC’S MOTION FOR

SUMMARY JUDGMENT to the following parties:

/s/ Tomas Valerio

An Employee of Kim Gilbert Ebron
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 JACQUELING AL (ILBERT, Esg, *é ‘ g E
4§ NevadaBarNe 10363 CLERKOF THECOURT -
¢t E-mail: jackiei@kgelegal.com *‘
3 Diana Cuing Esrown, EsQ
i MNevads Bar No, 14380
4 8§ F.mail dlana@kpelegal.com
| KAREN L, HANKS, B84,
& # Nevada Bar No. 9378
¢ E-mail: karenigkgelegal.com
& 8 K GILRERT HBRON
i 7025 Dean Martin Dvive, Suite 118
7B Las Vegas, NV 89139
i Telephone: (702} 485-33480
§ § Facsimile: (702) 4858-3301
] | Adttorneys for SER Investments Pool 1, LLC
” EIGHTH JUDCIAL DISTREICT COURTY
. CLARK COUNTY, NEVADA
JPMORGAN CHASE BANK, NATIONAL Case Mo, A-13-882304-C
12 8 ASSOCIATION, a national association, |
(7 Plaintift. Popt. No, XXIY
Vi B GRDER GRANTING SFR INVESTMENTS
- SFR INVESTMENTS POOL 1, LLC, a POOL E, LLO™S MUTION FOR
15 § Nevada limited lisbility company; DOES | SUMMARY JUDGMENT
' through 10; and ROE BUSINESS ENTITIES
e § 1 through 10, inclusive,
7 Diefendants,
SER INVESTMENTS POOGL 1, LLC, :
1§ & WNevads limited liability company, 5
P Counter-Claimant,
v,
20|
i IPMORGAN CHASE BANK, NATIONAL
21 § ASSOUIATION, s national association;
i ROBERT M, HAWEKINS, an individual
22§ CHRISTINE V. HAWKINS, an individual;
DOES 1 10 and ROE BUSINESS ENTITIES
£3 8 1 through 10 inclusive,
24 Counter-DefendantCross-Defendants ‘
25 This matier came before the Court on SFR lnvestments Pool |, LLO ("SFR™Y Maotion for

26§ Summary Judgment (“SFR METF), filed on July 7, 2018, sesking judgment on tis claims agalnst
27§ FPMorgan Chase Bank, National Association (“Chase™} for quist ﬁtiﬁa’deﬂﬁamtm}f redief and on

28 Chase’s claims against SFR for quigt tzﬁ:iaidc.,ﬁ:ziammﬁ'} redief ams;i m@;uﬁt mmh@iem Chﬁﬁ% iﬁ ¢l

AR %
N
& ConAAA AR B Y TR “-. 3 Nt L
s *-. \\ i .,_‘-\-., RN Seameriad "-"-\ 5
i1 \\‘\ DR AR Yoy ey RN g
» NN N < 'ﬂ.._\ \\. -
Y vk ~la~n\*a“~~~‘—t P St 1
ww o :‘l \_‘ VR 3 s-“}; N ;b_.:u- h\ "\\ \\.(\‘\\ %o
‘.' Ny \ \c\ \t‘ \ “-" \l\'l.\a‘ Q \.\\Q =t \ \“h \" k ::
\_ \\. \\ s H n*-\\; i AL L
N LY 3 DY dcdpeniend of Sy SHCHEE ¥
3 Aouan w“‘ poemibes By Uehdsd P ¥
Q‘\ "'.,'q_ . \-t\\\‘. AN \\\\\\\\\‘ AR A AR AR = TR R WY ok -

n \ TATh TR R
\ AR AR AR R A
LA

.......................................................................................................................................................................................................................................................................................................................................................................



i “ 1$ opposition o SPR’s M3J on July 36, 2016, and SFR filed s reply on August 1, 2016, Karen
********************************** 2 4 L. Hanks, Esq. of Kim Gilbert Ebron appesred on behalf of 8FR and Abran B Vigil, Esq. of
¢ Bollard Spabr LLP appeared on bebalf of Chase. No other parties or counse! appeared, |
Having reviewed and considered the full briefing and arguments of counsel, for the
| reaseas stated on the record and in the pleadings, and good cause appenring, this Couwrt makes the

i

FIMDINGS OF FALT

3

4

5

& I following findings of fact and conclusions of law.
7

& i, in 1591, Nevada adopiad the Uniform Common Interest Ownership Act as NRS
,

116, including NRS 116.3116(0).°

10 “ 2. Cin November 8, 1991, Pebble Canyon Homeowners Association {the

i} | *Association”), recorded in the Official Records of the Clark County Recorder, is Declaration
13 8 of Covepants, Conditions and Restrictions ("CC&Rs™) as Instrument No. 1962 in Book

i3 : 311108 of the Official Records of the Clark County Recorder.”

14 3 3. The Hawkinses took title to the real property commondy known as 3263 Morming

1§ 5 Springs Drive, Henderson, Nevads 88074, Parcel No, 177-24-5314-043 (the "Property™™), by way

LAS YEGAS, YW 89130
(1O ARSI T AN (VN2 4B5-350

16 | of a Grant, Bargain, sale Deed recorded as Instrument No, §1962 in Book 911108 on June 12,

17§ 2006,

RIM GILBERT EBRONM
7625 DEAN MARTIN DRIVE, SUITE 110

I8 &, {ha June 12, 2006, a Deed of Trust was recorded against the Property in faver of
19§ GreenPoint Morlgage Funding, Inc. as Instrument No, 2008081 20003526 $Deed of Trust™),

M 1 The Deed of Trust was executed by the Hawkinses (0 secure a promissery note in the amount of
21§ 53240,000.00. The Deed of Trust designated Mortgage Electronic Registration Systems, Ing,

22§ ("MERS") a3 beneficiary in a nominee capagcity for the lender and the lender’s sucoessors ang

23 B assigns.

24 3. As part of the loan ransaction, the lender prepaved and the Hawlkinses signed, a

' Any findings of Fact that are more sppropriately conclusions of law shall be so deemed. Any conclusions
26 § of law that are more appropriately findings of fact shall be so deemed.

7y - Uniess otherwise noted, the findings set forth hersin are undisputed,

- When a document is stated to have been recorded, it refers to being recordsd in the Official
<8 § records of the Clark County Becorder, :

...........................................................................................................................................................................................................................................................................................................................................................................................................................
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| Planned United Development Rider (*PUD Rider™) a rider to the Deed of Trust, revognizing that

the Properiy was located in a sub-common interest community within the Assocation.
&, On October 27, 2009, an Assignment of Deed of Trust was recorded as
Instroment No. 200910270000618, siating that the MERS was assigning the Deed of Trust to

- Chase, together with underiying promissory note.

7. On October 27, 2009, California Reconveyvance Company ("CRU™) as trusies,

recorded a Notice of Default and Election to Sell Under Deed of Trus!, staling the Hawkinses

| had become delinguent on their payments wider the note as of July {, 2008,

8, Om August 3, 2012, Nevada Association Services ("NAS") recorded on behalf of

| the Association a Notice of Delinguent Assessment Lien as Instrument No. 201208030002972

(NODA™, The NODA was mailed to the Hawlkanses,
9. On Septentber 20, 2012, NAS recorded on behalf of the Association a MNatice of

Tiefault and Blection to Sell Under Homeowners Association Lien ss Instrument No.

| Z01209200001446 ("NOD"). The NOL was mailed to Chase and CRE, and Chase admils

receipt of the NOD,
1. On February 7, 2013, NAS recorded on behalf of the Association g Notice of

| Trustee's Sale as Instrument No. 201 109290002672 stating a sale date of March 1, 2013

CNGS™Y. The NOS was mailed to Chase, CRCU, MERS, and GreenPoint. Chase admils regeint
of the NOS. The MOS8 was posted and published pursuant o statutory requiraments,

il Om March 1, 2013, NAS held the Assocstion foreclosure sale af which SFR
placed the highest bid of $3,700.00 (“Association foreclosure sale™)

(2.  The Trustee’s Deed Upon Sale vesting title in SFR was recorded on March 6,

| 2013 as Instrument No. 01303080001 648, The Trustee’s Deed included the following recitals

This conveyance s made pursugnt fo the powers conferred upon [NAS] by
Nevada Revised Statutes, the Pebble Canyvon HOA goveming documents
(CC&RsY and that certain Notice of Delinguent Assessment Lien, descnbed
herein, Dafault occurred as set forth in 2 Notice of Default and Election, recorded
on A2, . . . Mevada Associstion Services, Inc. has comphbed with &l
requirements of law including, but not limited to, the clapsing of 30 days,
mailing of coples of [NODA] and [NGD] and the posting and publication of the
Notice of Sale.
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i3, Chase is charged with knowledgs of NRS 116 since iis adoption in 1991,

14.  Despite being Rally aware of the Association’s foreclosure sale, nenther Chase, iis

- predecessors in interest, nor thedr agents attempted to pay any amount of the Association’s Hen,

Meither did they take any action (o enjoin the sale or seek some inlervention o delermine an

Eamount 1o pay.

15, In the Nevads Supreme Court’s SFR Investiments Pool 1, LLC v U5, Bank,

N.A. decision, the Court was unanimous in Us interpreiation that a homeowners association

foreclosure sale could extinguish a first deed of trust, and the only disagresment heing in

whether the foreclosure could be non-judicial or must be judicial, 130 Nev, |, 334 P34 408,

L 419 {2014) {majority holding and frst paragraph of the concurring in part, dissenting in part by

.1, Gibbons),
16, There is no suggestion of fraud, oppression or uniaimess n the conduct of the
sale. Thus, whether the price was inadequate or grossly inadequate, is immaterial.
17, Inits opposition, Chase argued the loan was FHA insured through the

Department of Housing and Urban Development ("HUD") and, therefore, this Court should use

¢ the Supremacy Clause to preempt NRS 116 and declare that the Association’s foreclosure sale

did not extinguish Chase’s FUOT. This Court finds that an insurer does not have ai interest in

the Property that is protected under the Property Clause or Supremacy Clause unig title s

i transfered to HUD,

18,  Chase also argued that the 8FR Decision should not be applied retroactively.
19, Chase provided no svidence that {5 alleged payrents for [aXes oF INSUrARCE Were

made in defense of property. There was no evidence that 8FR was a named additional imsured

on any insurance policy on the Property obiained by Chase, nor did Chase provide evidence that

the Property was in danger of being sold for delinguent taxes,

CONCLUSIONS OF LAW

A, Summary judgment i3 appropriate “when the pleadings and other evidence on file

Jemonstrate that no ‘genuine issue g5 o any material fact {remains] and that the moving party is

' entitled to a judgment as 8 matter of law.”” Wood v, Safeway, 121 Nev. 724, 739, 121 P.3d

4
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FGEG, 1029 (2005, Additonally, “ltihe purpose of summary iudgment *is 1o aveid a needless
irial when an appropriate showing 15 made in advance that thers is no genuine 1ssue of fact to be

tried, and the movant is entitled to judement as & matter of law.”” MeBonald v. B.F. Alexander

& Las Vegas Boulevard, LLE, 131 Nev, 812, 815, 123 P3¢ 748, 7506 (2805 guniing Cotav v,
Home, S0 Nev, 3%, 4041, 3RS P24 76, 77 (1864}, Moreover, the non-moving party “must, by
affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for
irial or have sunwnary judgment entered against {817 Wood, 121 Nev, s 32, 121 Pad at 1631
The nop-moving party “is not entitled to build g case on the gossamer threads of wihimsy,
speculation, and conjecture.” Id. Rather, the non-moving party must demonsirate specific facis
as opposed {0 general allegations and conclusions, LaMantis v Eedisy, 118 Nev, 27,29, 38 P.3d
877,879 (2002), Wavment v, Holmes, 112 Nev, 333,237,912 P24 816, 819 (1996}, Though

inferences gre to be deawn in favor of the non-moving party, an opponent to summary judgment,

must show that it can produce evidence at inal to support s claim or defense. Yan Cleave v,
Riete-Mill Mintt Mart 87 Nev, 414,417,633 P.2d 1228, 222 (1981

8. While the moving party generaily bears the burden of proving thers is no genuine

| issue of material fact, in this case there are a mumber of presumptions that this Court must

| consider in deciding the issues, including:

i, That foreclosure sales and the resulting deeds are presumed valid, NRS
47.2506{163-{18) (stating that there are dispuiable presumptions “{tihat the law has been
obeyved{]”; “Itihat a trustee or other person, whose duty it was (o convey real property to
a particular person, has sctually conveyed fo that person, when such presumptlion s
necessary o perfect the title of such porson or & suceessor in interesti™; “[tihat private
fransactions have been fair and repular”; and “{ithat the ordinary course of business has

been {ollowed.™).

2. That 3 foreclosure desd “reciling compliance with nolice provisions of

NRS 11631162 through NES 11631168 “is conclusive™ a5 to the recitals “against the
unit’s former owner, his or her heirs and assigns and all other persons.” 3FR Investments

Pool | v. .S, Bank, 130 Nev, Adv, Op, 75,334 P3d at 41 -1

...................................................................

|||||||||||||||
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3, That “[ilf the wustee's deed reciies that all statulory nobice requirements
and procedures required by law for the condugt of the foreclosure have been satisfied, a
rebuttable presumption arises that the sale has been conducied regularly and properdy,

this presumption is conclusive as 1o a2 bona fde pwchaser” Moeller v, Lisn, 30

™

Cal Rptr3d 777, 783 {CL App. 1994); see also, 4 Miller & Stamr, Cal. Real Bstate (3d ed.

2000) Deeds of Trust and Mortgages § 10:211, pp. 647-652; 2 Bembhardt, Cal. Morigage
and Deed of Trust Practice {Cont. Bd. Bar 2d ed. 1990) § 7.539, pp. 476-477).

. “& presumption not only fixes the burden of going forward with evidence, but it
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also shifis the burden of proof” Yeager v. Harral's Club, Ing., 111 Nev, 838, 834, 897 P.2d
| 1093, 1095 (1995)citing Vancheri v, GNLV Corp., 105 Nev. 417, 421, 777 P.2d 366, 368

{19891 “These presumptions impose on the party sgainst whony it is directed the burden of
L proving that the nonexistence of the prosumed fact is more probable than 11s existence.” id,
{giting NES 47,180},

[} Thus, Chase bore the burden of proving it was more probable than not that the

¥ Associastion Foreclosure Sale and the resulting Foreclosure Deed were tnvalid,
E. Chase has the nwden to overcome the conclusive presumption of the foreclosure
deed reciials with evidence of fraud, unfairmess and oppression.

E Pursuant to the SFR Decision, NRS 116.3118(2) gives associations g true supst-

| priority Hen, the non-judicial foreclosure of which extinguishes a birst deed of frust. SFR, 3134
P idpat 419
{3 According to the SFR Decizion, “together, NRS 16311601} and NES

116.31162 provide for the nonjudicial foreclosure of the whole of the HOA s lien, not just the
subpriority plece of iU SFR, 334 P.3d at 414-15,

H. The Association forsclosure sale vested title in SFR “without eguity or right of
redemption.” SER, 334 F.3d ot 419 {citing NES 116,31 1663}
. i, “If the sale is properly, lawfully and fairly carmed out, [the bank] cannot

unilaterally create a right of redemption in [itself]” Golden v, Tomivasy, 387 P.2d 389, 597

E (Nev. 19630,
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I As the SPR Decision did not announce a new rule of law but merely interpreted

the provisions sef forth in NRS 118 ef seq., it does not raise an issos of retroactivity. The §FR

| Diecision provided “‘an authoriiative siatement of what the statute mean before as well as adter

the decision of the case giving rise io that construction.”” Morales-Izquierdo v, Bep’t of

| Homeland Sec,, 600 F.3d 1076, 1087 (9% Cir. 2010), overruled in pant on other grounds by

Garfias-Rodrignez v, Holder, 702 F.3d 504, 516 (9" Cir, 2010), quoting Rivers v. Roadway

| Lxpress, ing, 5t U8, 28§, 312-313 {1994). Thus, this Court rejects Chase’s retroactivity

argument,

K. MRS 116 does not reguire & purchaser at an association foreciosure sale be a

i bona fide purchaser, bt in any case, without evidence to the contrary, when s association’s

foreclosure sale complies with the statutory foreclosure rales, as evident by the recorded notices

i and with the admission of knowledge of the sale, and withowt any 8015 10 the contrary,

knowledge of a FROT and that Chase retained the ability o bring an eguitable claim to

! challenge the foreclosure sale is not enough in itself to demonsirate that SFR took the property

with notice of 2 potential dispute to title, the basis of which is unknown to SFR, and theretore,

Cmty Bancorp, 132 Nev, 366 P34 1103, 1116 (2016}

L. Shadow Wood reaffirmed Nevada’s adoption of the Cshiormia rule that

§ inadequacy of price, however gross, is not in itself s sufficient ground for setting aside s

trusies’s sale legally made; there must be in addition proof of some slement of frand, unfaimess

- or oppression as sccounts for and brings about the inadeguacy of price].]” Shadow Wood,

30616 WL 347979 at*S (quoting Golden, 79 Nev. at 504 (internal citations omitted) {emphasis

- adaed).

M,  Becaunse there is no suggestion of fraud, oppression or unfairness in the sale

process or that SFR knowingly participated in fraud, oppression or unfairness in the sale, even if

the purchase price paid by SFR was seen a5 inadegquate or grossly inadeguate, price alone 18

insufficient to invalidate the sale.

i, Chase adinits it received the reguired notices and knew the sale had been

o
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 scheduled, vet it did nothing to protect its interest in the Property. Furthermore, a5 2 mere

 lienholder, as opposed o homeowner like the bank in Shadow Weod, Chase is not entitled o

i equitable relief as it has an adequate remedy at law for damages against any party that may have

mjured i1 Las Vegas Valley Water Dhist. V. Curtis Park Mapor Water Usars Ass'n, 646 P.2d

549, 351 (Nev, 1982) (Meowrts lack authority (o grant equitable relief when an adequate remedy

at law exisis,”) Thus, sven i dus Cowt bad found some facis suggesting fraud, unfairness or

- oppression, it would not need to weigh the equities. However, because Chase has presented no

evidence, other than the alleged “low price” paid by SFR, sugpesting that the sale was anything
other than properly conducted, the Court would not need 1o weigh the squities in this case,
3, The Count sejects Chase’s arguments on the Supremacy Clause because Chase, a

private Hiigant, cannot use the Supremacy Clause (o displace state law under Aoshong v,

¢ Exceptional Child Care G, Ine., 57518, 135 8,00 1378, 1383485 (2013}, Furthermore,

{Chase facks standing © enforce the National Housing Act. Finally, HULY s insurance interest is

i too attenuated 1o ralse & supremacy clause issue, where the FDOT has not been assigned 1o

HUL,
P The Cowrt rejects Chase’s argument that an association must have accumulated
either six or nine months of delinquent assessmends before i can begin the foreciosure process.

Mothing in NRS 116.3116 requires such, and the reference {0 s5ix or nine months in NRS

: 1163118 refers only to the amount that weould be prior 1o 8 irst security interest, NES

116.31 16204} provides that the notice of delinguent assessments can be sent as early as ainety

i {901 days of a delinguency.

Q. Chase fatled o demonstrate an exception to the voluntary payment doctrine; {8}

i coercion or duress caused by a business necessily, or {Z) payment iy defense of property.

inc. v. The Eighih judicial Diswiet, 130 Nev. . 338 P.3d

-------------------

Mevads Association Services

1250 (2014 Without showing one of these exceptions applies, one cannot recover voluntary

payvments. Best Buy Stores v, Benderson-Wainberg Assocs,, 668 F.34 1019, 1030 {8tk O,

3012) Mone who makes 8 payment volundanly, canmot recover it on the ground that he was

| under no tegal obligation o make the pavment.”) Here, Chase faiied 1o provide any {acts

- 8-
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raising a material question as to whether any alleged paymenis were made under one of the

exceptions,
K. The Deed of Trust was extinguished by the Association’s forecloswre sale,
. SFR is entitled to quist title in its nane free and clear of the Dieed of Trust,
1. SFR is entitled 1o & penmnanent injunction enjoining Chase, 115 suoees3ors and

assigns from takdng any action on the extinguished
GRDER
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the SFR MSJ is |

| GRANTED.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Deed of Trust

recorded against the real property commonly known as 3263 Moming Springs Drive, Henderson, |

 Nevada 89074; Parcel No. 177-24.514-043, was extinguished by the Associstion Foreclosure

Sale, J
IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that Chase, its |

predecessors in interest and Hs successors, agenis, and assigns, have no further interest in real |

| property located at 3263 Morndng Springs Dirive, Henderson, Nevada 83074, Pareel No, 177-44-

| 514-043 and are hereby penmanently enjoined from iaking any further action to enforee the now

extinguished Deed of Trust, .
P IS FURTHER ORDERED, ARJUDGED, AND DECREED tat title o real

property locsted 3263 Moming Springs Drive, Henderson, Nevads BR074) Parcsl Noo 17724~

i S14-043 is hereby quicted in favor of SFR.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that SFR is entitled 10

i summary fudgment on Chase’s elalm for unjust enrichment and that Chase is not entitied to relief

as to that clamm.

S

£

E i
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ITIS FURTHER ORDEBERD, ADRJUDGED, AND DECEREED that this Order shall

resolve all claims as to all parties.®

DATED this ﬁ day of
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* SFR dismissed its claims against the Hawkinses by way of Stipulation and Order entered on
April 23, 2014, notice of entry of which was served on Apnil 34, 2314
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