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CASE NO. A-11-637772-C 
 
DEPT. NO. 30 
 
DOCKET U 
 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * * 

 

EMILIA GARCIA, individually, )
 )
       Plaintiff, )
 )
      vs.                     )   
                              )  
JARED AWERBACH, individually; )
ANDREA AWERBACH, individually; )
DOES I-X, and ROE CORPORATIONS )
I-X, inclusive,  )
 )
       Defendants. )
_____________________________ ) 

 

REPORTER'S TRANSCRIPT  

OF  

PROCEEDINGS 

BEFORE THE HONORABLE JERRY A. WIESE, II 

DEPARTMENT XXX 

DATED TUESDAY, SEPTEMBER 15, 2015 

 
 
REPORTED BY:  KRISTY L. CLARK, RPR, NV CCR #708,  
                               CA CSR #13529 
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APPEARANCES: 
 
For the Plaintiff: 
 

GLEN J. LERNER & ASSOCIATES 
BY:  ADAM D. SMITH, ESQ. 
4795 South Durango Drive 
Las Vegas, Nevada 89147 
(702) 977-1500 
asmith@glenlerner.com 
 

 
For the Defendant Andrea Awerbach: 
 

MAZZEO LAW, LLC 
BY:  PETER MAZZEO, ESQ. 
631 South 10th Street 
Las Vegas, Nevada 89101 
(702) 382-3636 

 
 
For the Defendant Jared Awerbach: 
 

RESNICK & LOUIS 
BY:  ROGER STRASSBURG, ESQ. 
5940 South Rainbow Boulevard 
Las Vegas, Nevada 89118 
(702) 997-3800 

 
- AND - 

 
UPSON SMITH 
BY:  RANDY W. TINDALL, ESQ. 
7455 Arroyo Crossing Parkway 
Suite 200 
Las Vegas, Nevada 89113 
(702) 408-3800 

 
 
 
 

* * * * * * * 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA_000902



     3

LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 15, 2015;  

9:12 A.M. 

 

P R O C E E D I N G S 

* * * * * * *  

 

THE COURT:  Emilia Garcia versus Awerbach.

MR. MAZZEO:  Good morning, Your Honor.  Peter

Mazzeo on behalf of defendant Andrea Awerbach.

THE COURT:  Good morning.

MR. STRASSBURG:  Roger Strassburg and Randy

Tindall on behalf of defendant Jared Awerbach.

THE COURT:  Good morning, guys.  Just so you

know, I got a -- Jared Awerbach's opposition and motion

to -- the motion to disqualify.  I -- apparently it was

delivered this morning.  I haven't read it obviously.

So kind of have to give it to me before the hearing in

order to have me read it.

MR. STRASSBURG:  The runner picked it up

yesterday, and it should have been dropped off

yesterday afternoon, Your Honor.

THE COURT:  I don't know.  It might have --

it was in the box, but maybe after 5:00, but I didn't

see it till this morning.

MR. SMITH:  I also got served with it at 7:00
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this morning, Your Honor.  I didn't really have an

opportunity to review it.  And for my appearance, Adam

Smith on behalf of the plaintiff, Emilia Garcia.

THE COURT:  Go ahead, Mr. Smith.

MR. SMITH:  And, Your Honor, I've asked your

court reporter to report this as well.  And I apologize

if I'm going to take some time because I want to go

through a little bit of the background.  I understand

Your Honor has read our brief, and we presented you

with the background, but I think it's important to

understand this case in the context of the entire case.

This should be a rather simple two-level

fusion automobile accident case.

THE COURT:  Here's the question that I've got

for you:  How are you going to prove that they hired

Mr. Tindall at the last minute to disqualify

Judge Allf?  How are you going to prove that?

MR. SMITH:  How could anyone ever prove that,

Your Honor --

THE COURT:  I know.

MR. SMITH:  -- because the only way I can

prove -- and I'll tell you what we have to prove

because that's not what we have to prove.

The only way I could ever prove that is if

Mr. Tindall came here and said, oops, that's what I
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did.  You're right.  You got me.  No attorney is ever

going to admit that.  No one's ever going to admit

that's what happened.  I don't have to prove that.

I have to approve [sic] that the appearance

of what they have done weeks before trial impugns the

integrity of the Court, and that's what the Millen case

talks about.  This isn't about what specifically they

intended to do.

One thing I can prove, and -- and Your Honor

knows this as well, is that Mr. Tindall knew his

insertion into this case would require Judge Allf to

recuse herself and would result in that.  He has sought

that in the past and she has granted that in the past.

And, in fact, we presented Your Honor with a case where

she's done it on her own.  In other words, he knows

inserting himself into this case a few weeks before

trial is going to end up with that result.  

This is not about my opinion of Your Honor or

Your Honor's opinion of me or anybody in this room's

opinion of anybody else.  And the attacks on what court

we want to be in are irrelevant.  This is about the

integrity of the judicial process.

We have laid out in great detail what has

gone on in this case, and it's very important to

understand that detail because part of this is about
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institutional knowledge.  There have been hundreds of

motions that have been filed.  We have spent many hours

in front of Judge Allf.  We have -- she's read

thousands and thousands of pages that would take Your

Honor forever to get up to speed on, including reading

all the transcripts and everything that has transpired

in this case.  And when we attempt to present that to

Your Honor, the response is that we're trying somehow

to slant this case in front of Your Honor.  And that's

not true.

What we need to look at is the pattern and

practice of what has gone on in this case because what

the defense doesn't want to do here is ever have a

trial on the merits.  And you have to look at that

entire history because if -- if you take it back to the

first time we were going to trial, they requested a

continuance.

The second time we were going to trial, 11

days before trial, somebody is suddenly ill.  The next

time we're going to trial, weeks before trial, they

have now presented three more expert witnesses.  And at

that point, Your Honor, we had been ready three times

to go to trial where the plaintiff had two expert

witnesses, the defense had three expert witnesses, and

this case was the scope of what it should have been.  
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And I doubt, Your Honor, if you look through

the pleadings, has ever seen a motor vehicle accident

case that is this grand scope, particularly considering

exactly what's being alleged in this case.  This isn't

a products defect case.  This is a case that should

have been limited to that scope.

When they filed those expert reports a few

weeks before trial, well after the expert disclosure

deadline, Judge Allf granted them a courtesy that she's

since said she's sorry for.  And that courtesy has

ended up in them disclosing 18 experts, a litany of

motions that have been very intensive in order to now

at this point have stricken completely 9 of those

experts.  So half of what they've tried to do in their

defense in this case was ruled frivolous essentially

from the outset.

Then we end up after that point where much of

the rest of their experts are limited in what they're

allowed to testify about.  So we're back to the

original position that the case should have been in in

the first place.  They're not happy with Judge Allf's

ruling on those things.  And what they're particularly

unhappy with is Judge Allf's ruling on summary

judgment.  

And it's important for Your Honor to notice
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what they did before they hired Mr. Tindall on this

case.  They filed for bankruptcy on behalf of

Mr. Awerbach.  The bankruptcy pleadings admit that the

insurance company paid for it, that the insurance

company paid more than the total amount of his debts,

that he had $1255 in -- in unsecured debt and less than

$15,000 in total debt, but they paid $15,000 just for

the filing of the petition and are paying by the hour

after that, just in order to do the next thing that

they did.  

And the next thing that they did is filed a

complaint in the bankruptcy court that says --

specifically says this, We disagree with Judge Allf's

rulings, and we want you, Judge Davis, in bankruptcy

court to redecide all of these issues.  And that's --

their complaint is very clear in what it says.  When

that failed, because Judge Davis sent them back to this

court, they take the next step, which is hiring

Mr. Tindall.

And Your Honor asked me how do I prove that

that's why they hired him on this case?  Well, I can't

exactly prove that, and I never would be able to.  But

I can tell you a few different things.  One of those is

that Mr. Strassburg, who's supposedly the lead counsel

for that firm, has said to Judge Allf in open court
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that Mr. Mazzeo is taking the lead on this case.  

And I have that.  It's -- it's a transcript

from February 10th, 2010 -- or February 10th, 2015,

excuse me, where Mr. Strassburg says, The insurance

company wanted Mr. Mazzeo to assume the lead -- the

role of lead counsel in this matter.  And I have a copy

for Your Honor and for counsel if anybody would like to

take a look at it.

What that means is we have Mr. Mazzeo, who's

presently sitting in the seat as first chair, we have

Mr. Strassburg who would be second chair, and now we

have Mr. Tindall who would be third chair.  And what

they are saying is that they can now insert a third

chair into this case who they know is going to require

recusal of the judge and who they know is going to

completely blow up this another time.  That was our

fourth trial setting.  It was, again, weeks before

trial.  And they -- they absolutely understood the

ramifications of the decision to insert that third

chair into this matter.

They have many other attorneys at that firm

who could third chair this case.  They already had

Mr. Call, who is a very experienced attorney in Nevada,

who could have third chaired this case.  They have a

number of attorneys in Arizona who could have third
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chaired this case.  And it's important to note that the

prior third chair, before Mr. Call came in, was an

Arizona attorney who was admitted pro hac vice in this

matter.  So they've never exhibited the intent to have

a local Clark County attorney who they may need as --

as counsel in this matter, and in particular,

Mr. Strassburg is a licensed Nevada attorney.  And they

have many other licensed Nevada attorneys that could

have handled this matter.

I know Your Honor doesn't want me to get into

the rest of the history that we've put in the brief,

and -- and I'm not going to.  I think you understand

the point that we are making about Judge Allf's

institutional knowledge.  And, you know, if you -- if

you talk about what the standard is, and we cited and

quoted from the Millen case quite a bit.  And that's

122 Nev. 1245, 148 P.3d 694.  It's a recent case from

2006.  And the supreme court says that a lawyer has to

be disqualified when the lawyer is "retained for the

purpose of disqualifying the judge and obstructing the

management of the Court's calendar."

But the Court doesn't stop there.  It says,

"A party or his attorney should not be permitted to

cause the disqualification of a judge by virtue of his

or her own intentional actions.  Counsel may not be
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chosen solely or primarily for the purpose of

disqualifying the judge.  To tolerate such gamesmanship

would tarnish the concept of impartial justice.  To

permit a litigant to blackball a judge merely by

invoking a talismanic right to counsel of my choice

would contribute to skepticism about and mistrust of

our judicial system."

They can't come in here and say this is who I

want to be in -- my attorney.  And, in fact, you don't

have an affidavit from any of the clients in this case

saying this is who I want to be my attorney.  Even if

you did, that's not the point.  The question is whether

this would give the appearance of impartiality, of

impropriety in front of this Court.

Now, throughout this case, they have caused

unnecessary cost.  They have multiplied this litigation

to an incredible level and a very unnecessary level.

And their actions already would create skepticism and

mistrust of the judicial system where a plaintiff can't

get to trial no matter how much money, time, and effort

she spends in doing so.

And to allow this latest thing that they've

done, to allow them to hire a new counsel to impugn

everything that is done -- been done over the last few

years would certainly impugn this Court and this case.
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And the Court can't allow that to happen in a case

where we've already gone through so much.  

And Mr. Tindall is clearly not absolutely

necessary to the defense of Mr. Awerbach's case.  He

has been adequately represented, from Day 1 in this

case, and he continues to be represented by the same

attorney who's represented him for more than two years.

If you have any questions about any of that,

Your Honor, any other questions?

THE COURT:  No.

MR. SMITH:  Appreciate it.

THE COURT:  Thanks.

Mr. Mazzeo, I got an opposition from you.

MR. MAZZEO:  Yes, Your Honor.  Let me try to

address some of the points that Mr. Smith made.

He talked about a pattern and practice of

litigation and -- however, as -- as he knows, the

pattern and practice of litigation, and as this Court

knows, is not proof that Mr. Tindall was employed

solely and primarily for the purpose of disqualifying a

judge to create the impression that the lawyer was

available for sheer manipulation of the judicial

system, quoting McKeown versus Texas on page 24 of

plaintiff's brief.  

So the standard and the burden that the
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plaintiff has in this case is -- or with respect to

this motion is that he has to prove that the sole and

primary purpose, that -- that there's some sort of

conspiracy, that Mr. Tindall was primarily retained by

Resnick Louis -- Resnick & Louis solely to -- to have

the case recused -- to have Judge Allf recuse herself

from this case and the case reassigned to a new judge.

It's not compelling.  The facts that they've presented

in their 29 pages -- -page argument is certainly not

compelling.

Now, he talks about how -- the magnitude of

the litigation that occurred in this case.  Well, yeah,

certainly.  This case went from plaintiff alleging,

$50,000 in damages to now $6.6 million in damages.  So

you better believe it.  We're going to engage in

litigation to contest the damages, the economic and the

medical, future and past damages that are being

alleged.

Now, I appeared in this case -- I was

retained to represent Andrea Awerbach in February of

2014.  This case was going on since -- I believe the

complaint was filed in 2011.  So this case was going on

for several years before I -- I was inserted into this

case.

When I came into the case, there were one or
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two motions to reopen discovery that were made that

were denied by the Court.  I looked at the file.  I

looked at the amount of discovery that was done and the

amount of discovery that wasn't done that needed to be

done, so I filed the motion to reopen discovery before

Commissioner Bulla.  She rejected it.  I -- I brought

that up to Judge Allf, and she reopened discovery.  

And when she reopened discovery, she saw

there was a deficit in the amount of discovery that

was -- that was done in this case.  So when she

reopened it, she said, however, plaintiff's being

penalized here.  So what we're going to do is we're

going to have the defense pay for all of his discovery

costs from this point forward to the end.  And that --

that figure has gone up to about 180-, 190,000 or more.

And some of it was due to the fact that there were a

number of expert witnesses disclosed.  So -- so I

wasn't part of -- I wasn't -- I wasn't part of this

case for two and a half years up until February of

2014.

And then, Mr. Smith, as -- as has been his

style and practice in arguing motions, he says the

defendants disclosed 18 experts.  No, the defendants

didn't disclose 18 experts.  Defendant Jared Awerbach

disclosed a number of experts.  Now, he has a
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peculiar -- you know, a unique claim against him for

punitive damages.  He was the driver of the motor

vehicle.  He was charged with DUI.  My client was not.

My client's the owner, so she was charged with -- with

41.440 and the negligent entrustment claim.

So as far as lead counsel, we're -- I'm lead

counsel for Andrea Awerbach.  She has -- for her

claims.  I'm not lead counsel for Jared Awerbach, and

I'm not defending his DUI or the punitive damages

portion of the claim.  So to set the record straight, I

will be -- be appearing myself with my partner, Maria

Estanislao.  But this is not second string for Andrea

Awerbach, contrary to what Mr. Smith represented to the

Court.

I don't believe that they've -- they have

satisfied this burden.  I don't think any facts that

they've alluded to justify disqualifying Randy Tindall.

Because they haven't shown any conspiracy.  And as

Mr. Smith said, he can't show it.  He can't show proof

that he was hired, again quoting the McKeown versus

Texas, for the sole and primary purpose to have

Judge Allf recuse herself to have this case reassigned

to a new judge.

Now, rather what -- what Mr. Smith wants is

he wants a second bite -- he wants a second preemptory
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challenge.  He's not entitled to it.  48.010 doesn't

allow him to have that.  He had one.  It was -- and --

and he's not entitled to another one.  So what does he

want?  He wants it sent back to Judge Allf.  He figures

he's in favor with Judge Allf, possibly is going to get

the best, most favorable rulings.  So that's what --

that's his position with respect to this motion.

I don't think the judge should give it any

serious consideration, that the judge -- Your Honor

should deny this motion as -- as not being -- as -- as

lacking in supporting factual evidence based on the

controlling case law that's out there which would

otherwise justify disqualifying counsel in this case.

THE COURT:  Thanks.

Any of you guys want to talk?

MR. STRASSBURG:  Judge, thank you for your

time.  My name's Roger Strassburg for Jared Awerbach.

May I have the ELMO?

THE COURT:  Probably not because it's hooked

up for our trial.  I don't have control over it

anymore.

MR. STRASSBURG:  No problem.  No problem.

Can I use your board?

THE COURT:  Okay.  That's being used for

trial too.  You know what, I -- I would leave that

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA_000916



    17

stuff.

MR. STRASSBURG:  I'll do it the old-fashioned

way, Judge, just with words.

The legal test that you have to consider is

in Millen, and -- and the test is was Mr. Tindall

retained for the purpose of forcing Judge Allf to

disqualify herself and for obstructing the management

of her calendar.  Judge, we have submitted -- did you

get an affidavit from Mitch Resnick, the founder of my

firm?

THE COURT:  I got your opposition this

morning.  I haven't looked at it.  I got it just as I

was walking into the courtroom this morning.

MR. STRASSBURG:  Okay.  There should be --

and I apologize, Judge.  I'm sorry.  That was my

responsibility, and I blew it.  We should have got it

to you sooner.  But there is an affidavit in the papers

from the founder of my firm who swears, and his

testimony is as follows:  He made the decision on

August 13th, 2015, to assign Randy Tindall to be my

second chair in place of Gary Call.  He did that for

objective business reasons without any intention, he

testifies, to precipitate a disqualification.

The -- the basis was that he had, from

inception of this litigation, made the judgment that it
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required two lawyers.  Initially, he had one of his

colleagues, Jeff Pitegoff, be the first chair and

another lawyer in the office, an associate, Lilly

Compton, be the second chair.  And then when Pitegoff

left to go do plaintiffs' work, he substituted me

February of 2014 when I joined the firm as first chair

and Lilly Compton as second chair.

Then Ms. Compton left the firm in June of

2015.  And I needed a second chair, and so he

substituted Gary Call who's a partner in the Las Vegas

office.  In August -- well, July, of this year, the

managing partner of the Las Vegas office, Jenny Foley,

quit unexpectedly, and actually went to work for Adam

Kutner.  And Attorney Call was promoted to be the

managing partner of the Las Vegas office.  Because of

the duties, the administrative duties that entailed,

his caseload was reduced so he could concentrate

himself on management of that office.

As a result, Mr. Tindall, it was decided by

Mr. Resnick, would take Call's spot as second chair.

Tindall has superior experience in defending to juries

personal injury cases in Clark County.  He's the most

experienced lawyer in that regard that we have, and he

was the logical candidate, based on his experience.

According to the affidavit, he was hired not because of
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a book of business he might bring, but simply because

of his trial experience and skill.

Because of the dimensions of this case, the

plaintiff is seeking $6.5 million in medical special

damages for a traffic accident.  We wanted the most

experienced people on the case to defend Mr. Awerbach.

So the basis for the decision of which plaintiff

complains was objective, it was business, and it's set

out before you in sworn testimony in the affidavit of

Mr. Resnick.

We also have provided the affidavit of

Mr. Tindall.  So you have sworn testimony on the merits

of the issue that shows that there was no intention to

precipitate the disqualification of Judge Allf.

Now, the -- the legal question I submit to

you for you to decide is:  How do you apply the Millen

test?  You got -- I think you have two options.  One of

them is a straight preponderance of the evidence.  You

look at the -- the evidence provided.  On our side, you

have two sworn affidavits.  On plaintiff's side you

essentially have an affidavit that just -- that

authenticates a bunch of documents.  Weighing and

balancing in light of, I believe it's local Rule 2 --

2.20, which requires factual information to be

submitted on affidavit which is cited in our papers,
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EDCR 2.21A, which requires affidavits.  In weighing and

balancing, the preponderance of the evidence clearly

favors the defense in this case.

Now, another possible legal test that you --

you might use -- and the supreme court really hasn't

given any of us much guidance as to how to apply that,

the Millen test -- is the weighing and balancing of

Texas versus Burdine, that standard test developed in

the Title VII litigation, age discrimination, a lot of

discrimination-type cases where plaintiffs state a

prima facie case.  We say that the plaintiff hasn't

even produced the necessary factual basis for -- for

that.

But the -- but Burdine test says plaintiff

states prima facie case burden of production shifts to

the defense to articulate a nonimproper reason for the

complained of action, which we have done here, and then

the burden of production shifts back to the plaintiff

to demonstrate that the reason given is pretext.  That

showing hasn't been made either.  So under either test,

the straight preponderance of the evidence test or the

Burdine, the -- your verdict should be -- or, I'm

sorry, your decision should be for the defense in this

matter.

I'd also draw your attention to the question
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of your authority.  The authority to assign or reassign

cases in this building rests with the chief judge under

NRS 3.025 cited in our papers at page 4.  And under the

local rule, EDCR 1.60, it specifies that the chief

judge shall have the authority to assign or reassign

all cases pending in the district.

It also further provides that in addition,

the civil presiding judge shall have the authority to

assign or reassign civil cases.  By granting that

authority specifically to those two individuals, the

authority to assign or reassign cases is denied to

other judges here because cases are to be assigned by

random draw.  So in -- in that respect, focusing on the

law and the local rule, this Court does not have the

authority to grant the relief the plaintiff seeks.

Now, I'd also say that you -- one other legal

authority you might want to consider is NCJC 2.7, which

articulates the judge's duty to hear, and it provides

that -- that the -- any judge has a legal duty to hear

and decide cases submitted or assigned to that court

like this one.

The -- again, with respect to the right of

Mr. Awerbach to select counsel, plaintiff touched on

that.  As to that, I would just say that he's being

defended under a policy of insurance issued by Liberty
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Mutual to his mom.  And under that policy, the right to

control the defense is with the insurer, and the --

that right is delegated to the law firm engaged by the

insurer, the Resnick firm, specifically Mr. Resnick.

And he exercised that right as he's described in his

affidavit, and that's entirely proper.

The test that Mr. Smith appears to contend

for is -- and I wrote it down here -- an appearance

that impugns the integrity of the Court.  Well, for one

thing, that's not the legal test under Millen.  And the

Millen test, however you apply it, either way, is

satisfied here by the defense evidence.

The -- I'd also point out that -- that Millen

is distinguishable.  Millen was a first chair lawyer

that was hired by the client privately.  This is a

little different factual situation.  This is a second

chair lawyer, and all that third chair stuff, that's

the product of counsel's invention.

I'm first chair for Awerbach, for

Mr. Awerbach, Jared.  And my colleague, Mazzeo here,

he's first chair for Andrea.  And he's got an

assistant, a very capable partner, and I have an

assistant who, I promise you, will in the future get

stuff to you on time.  And that is entirely -- and

that's the way it's been the entire -- my tenure in the
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case.

Now, you've heard a lot of contention, and I

address this in the papers, but the contentions that

you've heard about what's gone on in -- in Judge Allf's

room, that's false, Judge.  It's all false.  And I

explained the worst ones in -- in my papers.  And let

me just hit the high points.  I mean, I know -- I

appreciate your time.

THE COURT:  You know what, we don't have to

hit a whole bunch of high points.

MR. STRASSBURG:  I only got two, and then

I'll shut up.  The 18 expert thing, well, the plaintiff

treated with 17 healthcare providers.  We've discovered

my guy has traumatic brain injury.  And that's what

caused him the problems at the scene of the accident,

and not that -- that he was high on dope.  It was

traumatic brain injury.

I mean, he's -- he's a 22-year-old guy who's

had a terrible history.  He's living at the Las Vegas

Rescue Mission now trying to engage -- get his life

back together and recover his sobriety and his

capabilities.  And he -- he was entitled to the best

defense we could give him.  And to prove beyond a doubt

that he has traumatic brain injury, yeah, it took some

experts.
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Bankruptcy.  The point of the bankruptcy, I

explained, okay, because, you know, the -- the -- Jared

has a child support obligation, 7,000 bucks.  He's got

two little girls, and he wants to support them, but

that might as well be $7 million to him.  And the only

way that I could see to address that obligation, as

well as the other obligations that he had, which total

6-, $7,000, was to provide him the protection of the

bankruptcy court.

That way, whatever claims the plaintiff's

attorney thinks that my guy has against Liberty Mutual

because they didn't take the settlement when they

should have, according to the plaintiff, the plaintiffs

would have a chance to put their money where their

mouth is.  And in bankruptcy court, that's an asset.

And that claim, kind of in quotes, is marketable.  And

the only way the plaintiffs can get it is to bid for it

and pay money.  And that's the money that's going to be

used to retire all of Mr. Awerbach's obligations so

that he can get the fresh start that bankruptcy court

allows.

So to call this a sham, I mean, the

bankruptcy court didn't dismiss it.  They -- they don't

think it's a sham.  That's an invention of Mr. Smith.

That's it.  Thanks, Judge.
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THE COURT:  Thank you.

MR. MAZZEO:  May I make one point, Your

Honor?  It will take one minute.  Thank you.

I think Mr. Strassburg made a good point, and

I wasn't aware of the sequence of events that occurred

at that firm.  But at the time that Gary Call was

promoted to managing partner at Resnick Louis, Jared's

case was still in bankruptcy court.  So the stay hadn't

been lifted.  So for them to bring Randy Tindall into

the firm, they couldn't have known that he would be

brought in to represent Jared in the state court

because he was still in bankruptcy court.  At that

point, we only knew that plaintiff was proceeding

against Andrea, and it was on calendar for

September 21st just for the trial against plaintiff,

against Andrea Awerbach.  So that -- that fact alone

defeats plaintiff's motion and -- and requires the

Court to dismiss the motion.

Thank you.

THE COURT:  Last word.

MR. SMITH:  I want to try to be brief.  I

know it's not my strong point.  Let me address the

authority issue first.  Your Honor, as the --

THE COURT:  Don't worry about it.  I have

authority to recommend to the chief judge what to do.
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MR. SMITH:  And you certainly have authority

to address a disqualification motion, which is the

first part of the motion.

One thing that I think is important to note,

and I'm not going to get into the specifics of the

evidence, but Mr. Strassburg has already, just today,

asked you to overrule Judge Allf's order and consider

evidence that she has already excluded from this case.

And when -- when he stood up here and talked about the

brain injury and all of that evidence, that's all been

excluded from this case.  And that underscores what the

point of our motion is.

Judge Allf has the institutional knowledge

and knows what has gone on in this case.  There were

probably close to 100 motions in limine.  I know we

filed over 50 of them because of what's gone on in this

case.  They want to take that out of Judge Allf's

courtroom and move it into somebody else's courtroom

who doesn't know the history and is not going to be

able to get up to speed.

Now, what they -- when they talk about the

standard, they both essentially told you that I could

never present you with facts to -- to allow this to

happen.  And that would eviscerate the Millen case.  If

we could never present facts showing disqualification,
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unless the attorney admits it, then that case is

irrelevant.  And that's not what the case says.  That

case talks about whether the attorney knew that his

insertion into the case would result in

disqualification of the judge.

And in that case, because there was a secret

list that the judge had and the attorney didn't know

that he was on the secret list and he had no idea that

his disqualification would lead to the judge recusing

himself, then it was okay for the attorney to insert

him in the case.

I agree with Mr. Strassburg that this case is

very different.  We're not talking about a first chair.

We're not talking about somebody who is unrepresented

and without this attorney would have no representation.

And we are talking about someone who absolutely knew

that his insertion into this case would result in

Judge Allf's disqualification.

Now, our brief lays out that -- that there's

a pattern and practice of violating court orders,

multiplying the proceedings, seeking continuances at

the last minute, seeking to overturn Judge Allf's

rulings, and seeking a new judge other than Judge Allf.

As I said before, you have to look at how

this appears.  I agree.  Nobody's ever going to be able
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to prove this absolutely directly, and this is as close

as you're ever going to get, knowing that the attorney

absolutely knows and has not denied that he knew

Judge Allf would recuse her in this case.  And

reviewing their pattern and practice of seeking a

continuance at the last minute at four prior trial

settings, that gives the appearance of impugning the

integrity of the Court.  And the Millen case is clear

that that's the standard.  And there's no doubt that

anybody who reads the history of this case, reviews

even this motion, would have to come to the conclusion

that this appears like judge shopping.  And that's what

it is, and that's why have you to grant the motion.

THE COURT:  All right, guys.  I think the

Millen case is on point.  Problem is I -- I don't know

that I really agree with either of you as far as the

application.

I think that in order for me to disqualify

Mr. Tindall and send it back to Judge Allf, I have to

find that there's some kind of conspiracy.  And -- and

I know that word's not used in the Millen case, but

that's essentially what they say is that I -- the way I

understand it is that there has to be some showing that

there is improper -- impropriety in getting Mr. Tindall

involved in this case and that they did that for the
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purpose of getting Judge Allf to recuse herself.  I

don't -- I'm not convinced that that evidence is there.

So I'm going to deny the motion to disqualify and the

reassignment.  

What I'm going to ask is this:  My

understanding is that you guys are set for trial in

front of me in two months; is that right, November?

MR. MAZZEO:  Yes.

MR. STRASSBURG:  November 16th stack.

THE COURT:  Not like it moved from September

to -- to two or three years from now.  I mean, it got

moved two months; right?  

So I understand that I don't know everything

about this case like Judge Allf did, so what -- what

I'm going to suggest is that each side file some sort

of brief, a pretrial memorandum or something, and

outline what you think I need to know that she

previously ruled on.  And I'm happy to -- happy to look

at that.  It's a lot of case, so I'm going to -- I'm

going to follow what her rulings were.

MR. MAZZEO:  And, Judge, we have that.  We

have the orders regarding motions in limine except for

Jared Awerbach's because he was in bankruptcy.  So his

motions were not entertained by Judge Allf.  So we do

have to get -- get those back on.  I have a few motions
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in limine that are on as well as for September 25th.

THE COURT:  There's no more discovery to be

done in the case?

MR. MAZZEO:  We're done.

THE COURT:  Discovery is done?

MR. SMITH:  Well, Your Honor's going to see

motions because they continue to disclose new witnesses

and new evidence, and we outline that in our brief.  So

the -- at least Mr. Awerbach -- I won't say that

Mrs. Awerbach is doing it.  Mr. Awerbach is continuing

to conduct discovery.  You're going to see a motion for

sanctions from us and a motion to strike that new

evidence.

THE COURT:  Okay.

MR. SMITH:  Along with other motions and, you

know, we can address those when those come up.

THE COURT:  All right.  Sorry, guys.

MR. MAZZEO:  Thank you, Your Honor.

THE COURT:  I'm -- I'm just not comfortable.

I do the job that I'm assigned.  People give me a case,

whether I like it or not, I keep it, unless I have a

good reason to get rid of it.  It's not like I -- I

want your case, but ...

MR. SMITH:  And Your Honor doesn't consider

the insertion of Mr. Tindall and disqualification of
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Judge Allf has as a preemptory challenge, that they

would then get another one?

THE COURT:  No.  I mean, I understand your

argument.  But I'm not convinced that there was

impropriety, and I have to find some impropriety, I

think, in order to throw him off the case.

MR. MAZZEO:  Thank you, Your Honor.

MR. SMITH:  Appreciate it.

THE COURT:  Let me get defense counsel to

prepare an order on that, please.  Run it by

plaintiff's counsel to approve form and content.

MR. STRASSBURG:  Yes, sir.  

(Thereupon, the proceedings

concluded at 9:53 a.m.)
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CERTIFICATE OF REPORTER 

 
STATE OF NEVADA  ) 
                 )    ss: 
COUNTY OF CLARK  ) 

I, Kristy L. Clark, a duly commissioned

Notary Public, Clark County, State of Nevada, do hereby

certify:  That I reported the proceedings commencing on

Tuesday, September 15, 2015, at 9:12 o'clock a.m.

That I thereafter transcribed my said

shorthand notes into typewriting and that the

typewritten transcript is a complete, true and accurate

transcription of my said shorthand notes.

I further certify that I am not a relative or

employee of counsel of any of the parties, nor a

relative or employee of the parties involved in said

action, nor a person financially interested in the

action.

IN WITNESS WHEREOF, I have set my hand in my

office in the County of Clark, State of Nevada, this

7th day of October, 2015.  

                                     
 
                 _____________________________________ 

                 KRISTY L. CLARK, CCR #708 
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