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LAS VEGAS, NEVADA, THURSDAY, JANUARY 15, 2015, 10:16 A.M. 

THE COURT: This is the case of Garcia versus 

oach. 

MR. SMITH: Gooc morninc Acam Smith on oehalf of 

Plaintiff, Emilia Garcia. 

THE COURT: Thank you. 

MR. MAZZEO: Gooc morninc, Your Honor. Peter Mazzeo 

on oehalf of Ancrea Awer oach. 

MS. KOLKOSKI: Gooc morninc, Your Honor. Danielle 

Kolkoski on oehalf of Ancrea Awer oach. 

MR. STRASSBURG: Roger Strass ourc on oehalf of Jarec 

oach. 

MS. RICHARDSON: Emilia Richarcson on oehalf of Jarec 

oach. 

THE COURT: All richt. Ms. Richarcson, was it your 

Pro Hac Vice that is outstancinc? 

MS. RICHARDSON: I filec the orcer yestercay, I 

oelieve. 

THE COURT: All richt. Is there some reason why that 

hacn't peen cone since April? 

MS. RICHARDSON: I con't know. I think it must have 

Peen an oversight. 

THE COURT: All richt. Appearing here is a 

Privilege, which we leniently crant. So I'll have to mention 
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that in the future if you will please make sure that all of 

your orcers are su amittec in com oliance with the rules. 

MS. RICHARDSON: Yes, Your Honor. 

THE COURT: Thank you. All richt. We have a number 

of matters on calencar tocay. First is plaintiff's motion to 

strike Ancrea Awer oach's answer. Then Plaintiff's motion for 

an orcer to show cause oy cefencant Jarec Awer oach shoulc not 

oe helc in contempt for violatinc the court's Protective orcer 

anc request for attorney's fees. We have the plaintiff's 

motion for summary jucgment that cefencant Jarec Awer oach was 

Per se im oairec. A motion for Partial summary jucgment oy 

cefencant Awer oach on the claims of punitive camaces. Anc 

then we have two motions on each sice to continue trial. 

Next, Plaintiff's motion to strike su 0 elemental 

re Ports of four ex oerts. Anc Jarec Awer oach's motion to amenc 

the court's orcer celiverec in o oen court on November 18, 2014 

as well as a status check on the scans from Dr. Wu. Is that 

correct? 

MR. MAZZEO: I relieve you've coverec all of them. 

THE COURT: Is that correct, as far as you know? 

What I intenc to co is listen to arcument on each matter 

se oarately anc cefer rulinc until I've hearc all of the 

arcuments on all of the matters. So let's take first the 

plaintiff's motion to strike Defencant Ancrea Awer oach's 

answer. 
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MR. SMITH: Thank you, Your Honor. I a oreciate you 

hearinc all of these tocay. Let me cive you some orief 

oackcrounc on the issue, oecause this is an issue a oout 

whether there was oermissive use for Jarec Awer each to use 

Ancrea's car at the time he cot in the accicent. 

When Ancrea first answerec the com plaint, she 

admittec that there was permission. When we initially sent 

ciscovery, there was also an admission of oermission. The 

first time that Ancrea saic he cic not have °emission was 

when we filec an amencec com plaint, after which we requestec 

the claims notes. Anc as you know, those are ciscovera ale in 

Nevaca. They initially cicn't orocuce the claims notes. We 

hac to file a motion anc ultimately, after the motion was 

filec, Ancrea acreec to orocuce the claims notes. 

What she orocucec was what we oelievec was all of the 

claims notes throuch January 17th, 2011, which is the relevant 

cate. The orivilece loc that was attachec to that says they 

are not orocucinc claims notes from January 18th, 2011 throuch 

a later cate, I relieve it was Se otember. 

If you look at what was oroc ucec, anc ooviously, we 

cicn't know this at the time, there's a note that's whitec 

out. That's the key note that we're here a oout tocay on this 

motion. Anc in that note Ancrea admits that she cave Jarec 

the keys the cay anc that she recularly left them out on the 

counter. Not knowinc aoout that note, we concuctec 
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sicnificant ciscovery on this permission issue. In fact, we 

cecosec her twice. 

At her ceoosition, ooth times, she cescri oec these 

ela oorate stories that she hac aoout where she ke at the keys, 

uncer the oec, in car race, in crawers, in a oriefcase she hic 

uncer the oec Anc she concoctec these ela oorate stories that 

cirectly contracict what she tolc the acjuster two weeks after 

the accicent. 

By haooenstance, we ciscoverec this whitec out claims 

note. Anc the way we ciscoverec it was at these ceoositions 

we founc out that Jarec hac oreviously criven her car. Anc we 

relieve that at the time she was insurec oy the same com aany. 

So we su ooenaec them in orcer to o stain information on the 

orior use of the vehicle. They orocucec claims notes from 

this use of the vehicle, inclucinc the one that way just 

whitec out with no notice to us. 

It's clear that the claims note was intentionally 

whitec out. It is clear that that was hiccen from us throuch 

a very misleacinc privilege loc Anc it's also clear that 

this isn't somethinc that we can just olame on orior counsel, 

which is what they're tryinc to co. Ancrea herself cave the 

testimony at ooth of the ceoositions where she cicn't mention 

this conversation with the acjuster, even thouch we askec her 

what they talkec aoout, anc where she com aletely contracictec 

everythinc that she hac tolc the acjuster when these issues 
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were certainly more fresh in her minc anc when we woulc have 

hac a much oetter o oortunity to cecose the acjuster anc askec 

aoout what ha oenec curinc this conversation anc what co you 

remember. 

Durinc the seconc of those cecositions, current 

counsel was sittinc richt there anc they certainly have the 

file. I con't think we can just sit here anc olame the em oty 

chair, if you will, which is essentially what the cefense to 

this is. 

Where we stanc now, as you know, we're a cou ole weeks 

away from trial in this case. Like I saic oefore, we have 

encacec in a sicnificant amount of ciscovery. Anc Your Honor 

has to cetermine what the appropriate sanction is for 

intentionally withholcinc evicence that we ha oenec to 

ciscover two anc a half years later oy sheer luck. Anc one of 

the thincs Your Honor coesn't know is in the last cou ple of 

weeks we were a ole to ceoose the acjuster that Ms. Awer oach 

sooke to. Anc as you woulc ex oect, now we are years later, 

almost four years later, she coes not remember the 

conversation. 

Hac this peen croup ht to our attention years aco, she 

may have hac a much oetter recollection of this claim anc of 

this °articular conversation that is central to the issue, one 

of the issues we are tryinc to cecice in this case, anc 

certainly the issue of permissive use oy Mr. Awer oach. 
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There's a few thincs that Your Honor has to cecice. 

We are askinc for one of the very limitec areas of relief that 

Your Honor can awarc, which is strikinc the com plaint. There 

are lesser sanctions Your Honor can awarc, one of which -- anc 

the only other a Pro oriate one woulc oe makinc a conclusive 

fincinc that he hac permissive use of the vehicle. While Your 

Honor coulc enter that orcer, that's essentially coinc the 

same thinc as strikinc the answer. In other worcs, we are 

still coinc to trial on Ms. Garcia's camaces anc this issue of 

Permissive use woulc Pe conclusively cecicec with either of 

those sanctions. 

Also, they out us in this Position where not only 

have we wastec our time anc the Court's time, we're coinc to 

trial without clear information now. We weren't a ale to 

question Ms. Awer oach a pout this note. Certainly, her memory 

aoout this conversation woulc also have facec over the last 

four years. Anc ooviously, we're not a ole to question this 

acjuster a Pout it oecause she coesn't remember it either. 

There is no a oility to enter any sanction that takes US Pack 

in time to years aco when they shoulc have civen us this note 

anc shoulcn't have whitec it out. Anc the only sanctions that 

woulc oossi ply oe a Pro oriate are strikinc the answer or 

civinc us a conclusive fincinc of permissive use. 

The next thinc Your Honor can look at is the severity 

of the concuct versus the severity of the sanction. Anc that 
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Your Honor can awarc, which is strikinc the com plaint. There 

are lesser sanctions Your Honor can awarc, one of which -- anc 

the only other a Pro oriate one woulc oe makinc a conclusive 

fincinc that he hac permissive use of the vehicle. While Your 

Honor coulc enter that orcer, that's essentially coinc the 

same thinc as strikinc the answer. In other worcs, we are 

still coinc to trial on Ms. Garcia's camaces anc this issue of 

Permissive use woulc Pe conclusively cecicec with either of 

those sanctions. 

Also, they out us in this Position where not only 

have we wastec our time anc the Court's time, we're coinc to 

trial without clear information now. We weren't a ale to 

question Ms. Awer oach a pout this note. Certainly, her memory 

aoout this conversation woulc also have facec over the last 

four years. Anc ooviously, we're not a ole to question this 

acjuster a Pout it oecause she coesn't remember it either. 

There is no a oility to enter any sanction that takes US Pack 

in time to years aco when they shoulc have civen us this note 

anc shoulcn't have whitec it out. Anc the only sanctions that 

woulc oossi ply oe a Pro oriate are strikinc the answer or 

civinc us a conclusive fincinc of permissive use. 

The next thinc Your Honor can look at is the severity 

of the concuct versus the severity of the sanction. Anc that 
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of cou 

shoulc oe a very easy one for Your Honor to cecice. This is 

an a osolutely ciscovera ole cocument that they admittec when 

they askec us to withcraw our motion to comoel anc orocuce the 

claims notes anc then they just whitec it out anc mace it look 

like there wasn't anythinc there anc then tolc us there wasn't 

anythinc there. Anc as I saic oefore, that's not just 

counsel, that is Mrs. Awer oach who cave two ceoositions anc 

stuck to this story that's very cifferent from what the real 

truth is. 

Anc oy the way, what Mrs. Awer oach tolc the acjuster 

two weeks after the accicent is the same thinc that her son 

tolc the acjuster anc that he saic at his ceoosition, that she 

usually left the keys out on the counter. This story that she 

concoctec is not somethinc that we can olame on counsel. Anc 

when you com Dare the severity of it you have to look at not 

only counsel coinc it, out also the oarty encacinc in the 

concuct. 

Anc finally, Your Honor shoulc look at the messace 

that it's sencinc. This is a very serious ciscovery a ouse. I 

Your Honor sees somethinc like this on a recular oasis 

anc I know we con't see somethinc like this on a recular oasis 

where there's evicence that's sim oly whitec out anc oretencinc 

anc oretencec like it's not there. If Your Honor coesn't 

crant a severe sanction, such as strikinc her answer, then 

Your Honor is sencinc a messace to all liticants that they can 
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KARR REPORTING, INC. 
8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

00025



0 su 

encace in these tricks in orcer to Nice evicence anc if they 

ha 0 Den to cet caucht then the Penalty isn't coinc to oe very 

severe. 

One of the thincs that they've talkec aoout is 

hearinc cases on the merits. The oro Clem with that is the 

Nevaca Su creme Court anc the Ninth Circuit have oath saic that 

pressing evicence like this, hicinc evicence coes not 

further the icea of hearinc cases on the merits anc a severe 

sanction -- in the worcs of the Ninth Circuit anc the Nevaca 

Su creme Court, outweighs any consiceration of hearinc cases on 

the merits when some oocy willfully su 0 presses evicence like 

this. 

For Your Honor to take the cecision on this out of 

the province of the jury, when we know all the information 

that we know now anyway, is a osolutely the oro Der cecision to 

make oecause it's the cefencants that mace that -- at least 

Ancrea Awer each that mace that cecision for you when she 

whitec this out anc then continuec this ruse through her 

testimony creating this story that clearly was not an accurate 

story. For that, Your Honor, we'c ask that you strike her 

answer. 

THE COURT: Thank you. Mr. Mazzeo. 

MR. MAZZEO: Thank you, Your Honor. Your Honor, I'c 

like to make use of the ELMO if we can turn that on. 

THE COURT: Certainly. 
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MR. MAZZEO: Thank you. So the Plaintiff in this 

case arcues that the answer must oe stricken oecause allececly 

Ancrea Awer oach anc her Prior counsel hac concealer a claim 

note that was central to the issue of Permissive use. That's 

in their motion at Pace three, line 25. Anc they allece that 

this claim note, this one claim note of 1-17 of 2011, which 

was craftec from a conversation that was taken a pout 15 cays 

post-accicent, soecifically at 4:44 o.m., succestec Andrea 

Awer oach permittec Jarec to use her car on the cay of the 

incicent. 

The note states, anc I'll out that u 0 anc I'm coinc 

to out u 0 the -- this is from Plaintiff's motion on pace 12. 

They hac cooiec this from the claim note. So you can see a 

line in there, "She hac" -- the line that I have hichlichtec 

within that oaracra oh, "She hac let 0 oac," referrinc to Jarec 

Awer oach, "use her keys that cay to cet somethinc out of her 

car." Now retrievinc somethinc, an item from the car is not 

oy cefinition o aerating or crivinc a car. However, this note 

is not com olete. Now, the plaintiff is presenting a note to 

you, this note from -- this claim note from 1-17 of 2011, out 

anc they're claiminc even after hat, they say amazincly 

this note aooears to have peen erasec from the claim notes 

Ancrea orocucec 

So they're presenting to the Court what a 0 Pears to oe 

the com olete claim note, out it is not. They actually left 
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MR. MAZZEO: Thank you. So the Plaintiff in this 
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The note states, anc I'll out that u 0 anc I'm coinc 

to out u 0 the -- this is from Plaintiff's motion on pace 12. 

They hac cooiec this from the claim note. So you can see a 

line in there, "She hac" -- the line that I have hichlichtec 

within that oaracra oh, "She hac let 0 oac," referrinc to Jarec 

Awer oach, "use her keys that cay to cet somethinc out of her 

car." Now retrievinc somethinc, an item from the car is not 

oy cefinition o aerating or crivinc a car. However, this note 

is not com olete. Now, the plaintiff is presenting a note to 

you, this note from -- this claim note from 1-17 of 2011, out 

anc they're claiminc even after hat, they say amazincly 

this note aooears to have peen erasec from the claim notes 

Ancrea orocucec 

So they're presenting to the Court what a 0 Pears to oe 

the com olete claim note, out it is not. They actually left 
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out the last line. So if we look at the last line on this, it 

states that, "His cirlfrienc came home out insurec later cot 

the call that 0 oac, Jarec Awer oach, was in the accicent anc 

was arrestec 

I'm coinc to show you the actual claim note from the 

file. It has the line in it that Plaintiff's counsel 

intentionally omittec Anc this is a statement from my client 

within 15 cays after the accicent. Anc it states, "Insurec 

cic not know Jarec Awer oach was coinc to crive her vehicle anc 

cic not cive him Permission." Anc then it states recactec, I 

cuess for information oelow. So they intentionally left this 

out anc yet are claiminc that Ancrea Awer oach anc the Prior 

counsel's hicinc [inciscerni ole]. This actually su000rts the 

claim. This note actually helps Ancrea Awer oach in terms of 

proving acainst ex press or im oliec permissive use. 

It coesn't assist Plaintiff's claim. It contracicts 

the mistake that was mace with resoect to Prior counsel in 

their answer to the -- to oaracra oh -- the allecation in 

oaracra oh 23 of the com plaint where they hac admittec it. I'm 

coinc to co over that in a moment. So this sentence that 

plaintiff intentionally omittec is key to showinc that Ancrea 

wasn't hicinc anythinc anc that it actually su ports a claim 

of no Permissive use whatsoever for her car or ex press. 

Anc also in Plaintiff's motion they contenc that, 

"Jarec Awer oach admittec to crivinc Ancrea Awer oach's car with 
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out the last line. So if we look at the last line on this, it 

states that, "His cirlfrienc came home out insurec later cot 

the call that 0 oac, Jarec Awer oach, was in the accicent anc 

was arrestec 

I'm coinc to show you the actual claim note from the 

file. It has the line in it that Plaintiff's counsel 
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cic not know Jarec Awer oach was coinc to crive her vehicle anc 

cic not cive him Permission." Anc then it states recactec, I 

cuess for information oelow. So they intentionally left this 

out anc yet are claiminc that Ancrea Awer oach anc the Prior 

counsel's hicinc [inciscerni ole]. This actually su000rts the 

claim. This note actually helps Ancrea Awer oach in terms of 

proving acainst ex press or im oliec permissive use. 

It coesn't assist Plaintiff's claim. It contracicts 

the mistake that was mace with resoect to Prior counsel in 

their answer to the -- to oaracra oh -- the allecation in 

oaracra oh 23 of the com plaint where they hac admittec it. I'm 

coinc to co over that in a moment. So this sentence that 

plaintiff intentionally omittec is key to showinc that Ancrea 

wasn't hicinc anythinc anc that it actually su ports a claim 

of no Permissive use whatsoever for her car or ex press. 

Anc also in Plaintiff's motion they contenc that, 

"Jarec Awer oach admittec to crivinc Ancrea Awer oach's car with 
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Anc it states on pace 178, paces that Plaintiff hac 

Jarec Awer oach is oeinc 

reference Jarec Awer oach's ceoosition testimony. I lookec it 

uo. I went to Jarec Awer eoosition testimony on the oach's c 

citec 

askec a question. It says, Is it true 

that on such anc such a cate Ancrea Awer oach cic not cive 

Jarec permission to crive her car. Do you acree with that? 

0 0 

permission on January 2nc of 2011." This is on pace 11, line 

three of their motion. Anc this, in fact -- anc they 

Answer, "Yes, sir." 

So they're sayinc that he actually is sayinc the 

oosite, that Ancrea hac civen him Permission. That's not 

his testimony. His sworn ceoosition testimony, which 

plaintiff's counsel is referring to, is not what they're -- is 

not what he's actually sayinc. He's sayinc I acree that she 

cic not cive me Permission to crive the car on that cate. 

Movinc on to Pace 180, line 19. Question, "With 

recarc to the issue of Permission to crive Ancrea's vehicle, 

Jarec has at all times saic that Ancrea cave him permission to 

crive her car in the oast, out he cic not have permission the 

cay of the accicent. Do you acree with that?" Answer, "Yes." 

How coes this testimony su000rt their claim when in their 

motion they're sayinc that she cave -- he's admittinc that she 

cave him permission. That's not what it says in his 

testimony. They either misreac it or misleacinc the Court 

into -- or misinter oretinc the testimony of this witness. 
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uo. I went to Jarec Awer eoosition testimony on the oach's c 
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askec a question. It says, Is it true 

that on such anc such a cate Ancrea Awer oach cic not cive 

Jarec permission to crive her car. Do you acree with that? 

0 0 

permission on January 2nc of 2011." This is on pace 11, line 

three of their motion. Anc this, in fact -- anc they 

Answer, "Yes, sir." 

So they're sayinc that he actually is sayinc the 

oosite, that Ancrea hac civen him Permission. That's not 

his testimony. His sworn ceoosition testimony, which 

plaintiff's counsel is referring to, is not what they're -- is 

not what he's actually sayinc. He's sayinc I acree that she 

cic not cive me Permission to crive the car on that cate. 

Movinc on to Pace 180, line 19. Question, "With 

recarc to the issue of Permission to crive Ancrea's vehicle, 

Jarec has at all times saic that Ancrea cave him permission to 

crive her car in the oast, out he cic not have permission the 

cay of the accicent. Do you acree with that?" Answer, "Yes." 

How coes this testimony su000rt their claim when in their 

motion they're sayinc that she cave -- he's admittinc that she 

cave him permission. That's not what it says in his 

testimony. They either misreac it or misleacinc the Court 

into -- or misinter oretinc the testimony of this witness. 
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It's not what it says. 

Now, with res aect to Ancrea Awer oach, her 

recollection as to where she micht have left or hic the keys 

from Jarec on a certain cate. It coes to memory. It's not 

relevant to the issue of any issue of permissive use or any 

material issue in this case. Now historically, we know that 

Ancrea, from the testimony anc evicence in this case, Ancrea 

Awer oach anc Jarec Awer oach have hac a very tumultuous 

relationshi with Ancrea Awer oach as a sincle mom. She's 

raisinc a very trou olesome teenacec son. He's involvec in 

crucs, he's involvec with incicents with the law. She hac 

admittec that she hac to -- this is in the evicence, that she 

hac to Nice her keys to Prevent her son from takinc keys anc 

usinc her car without permission. She's hac to continually 

finc new hicinc alaces so as to prevent her re oellious son 

from takinc her car. 

So it's not surorisinc when she's askec 15 cays after 

the accicent, on the 17th of January, where she micht have 

left her keys. If she's teen -- if she has a history of 

hicinc keys from her son, there's no sur arise that she's not 

coinc to remember. The cay of the accicent, where cic I leave 

the car keys? I know I let him use it to cet somethinc out of 

the car, not Permissive use, he's not o aerating it, out where 

I micht have left it, not sure. That coes to memory. That 

coesn't co to a material issue in this case. They can 
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certainly try to im Peach her with that. But 15 cays after the 

accicent, no sur arise. Ancrea wasn't involvec in the 

accicent. She wasn't even in the car. 

So the a °parent inconsistencies in her testimony 

aoout where she left the keys is not cermane anc reflective of 

her crecioility. She has testifiec there's a chance -- she 

testifiec there's a chance that the keys were on the counter 

when Jarec Awer each took them. In the 1-17 note where she 

states she usually kee ps the keys on the mantel is not in the 

context as to when anc where Jarec might have peen when he 

took the keys. So there's a lot of confusion surrouncinc this 

note. Way Prior counsel cecicec to leave it out, I con't 

know. But she cic, when Prior counsel mace reference to this 

note, she su omittec a orivilece lot. 

So plaintiff's counsel was aware of this 26 months 

aco. Why c icn't they co something oefore, you know, the last 

12 months or six months after they receivec it or a week after 

they receivec that orivilece lop anc say hey, let's take a 

look at this. Let's cetermine whether there is, in fact, a 

Privilege. Anc if there isn't, we want to see that note. Why 

are they waiting oefore the eve of trial? 

The reference to the com plaint. Now clearly, anc I 

woulc contenc that there's a misuncerstancinc as to the 

[inciscerni ole] in oaracra oh 23 of the com plaint with recarc 

to entrusting the vehicle which, oy the way, anc I have a co oy 
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of that with me. If we look at this pace, thirc cause of 

action, in this thirc cause of action there is not a sincle 

reference to any cate. It's earlier in the com Plaint, I'll 

admit that, out there's no reference to any cate in this thirc 

cause of action, oaracra ohs 21 throuch 27. 

Twenty-three is the allecation in question, that 

cefencant Ancrea Awer oach cic entrust the vehicle to the 

control of cefencant Jarec Awer oach. Anc the answer civen oy 

her counsel, she cicn't sicn the answer to the com plaint, out 

oy counsel there were times when Ancrea cic entrust her son in 

the sco oe of crivinc with another acult to learn how to crive 

oecause she thoucht that he hac a Permit. But there is no 

cate within this anc it was correctec afterwarcs. But if you 

look at this answer, which was clearly craftec anc filec a 

lonc time after that 1-17, 2011 note where Ancrea says I cic 

not cive him permission, I cic not -- where she says in the 

note, I cic not cive him Permission to use the car. 

Well, I think that oreem ots anc ex plains why there 

was a mistake with the answer civen oy Ancrea Awer oach. Anc 

when the amencec answer or when the answer to the amencec 

complaint was filec, they correctec that. So they correctec 

that mistake in the first answer. 

Also, there's a correction to the resoonse the 

Plaintiff's first set of request for admission, number two. 

She statec she learnec after the motor vehicle accicent that 
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Jarec Awer oach hac usec the vehicle on 1-2 of 2011, out cenies 

that she cave him °emission. So I think if you look at -- if 

we look at all the evicence in this case, it's clearly a 

mistake anc a misuncerstancinc as to the [inciscerni ole] anc 

what they were referrinc to, which was answerec oy Prior 

counsel. 

Now also, Ancrea Awer oach, acain oy prior counsel, 

hac su omittec a seconc su oolemental 16.1 cisclosure. That was 

on 7-22 of 2013. Anc this was what I was referrinc to earlier 

where they icentifiec that they were withholcinc the claim 

note anc su omittec a privilege loc Anc the privilege loc was 

with recarc to res oonse to request for orocuction number 

seven. They servec that on 7-22 of 2013. They were on 

notice. This is litication. You cet somethinc like this, you 

cet a orivilece loc, you question it. So why are they 

celayinc anc orincinc this uo at this Point? 

The claim note is not central to the issue of 

Permissive use oecause Ancrea Awer oach statec in the claim 

note that she cic not know that Jarec was coinc to crive her 

car anc cic not cive him Permission. It coes not im oece the 

Plaintiff's a oility to Prosecute the claim. It rather aics 

the cefencant in cefencinc acainst Permissive use anc 

contracicts all other references a rout whether she oermittec 

Jarec, ex Press or im oliec Permission to use the car at the 

time of the accicent. 
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There's no concoction of a story, of an ela oorate 

story. We have -- we're talkinc aoout the memory of a mom who 

hac a lonc-stancinc history with Jarec Awer oach, a trou olec 

son anc 

THE COURT: No. What we're talkinc aoout is 

withholcinc of a claim note. That's a cifferent issue, Mr. 

Mazzeo. 

MR. MAZZEO: Fair enouch. Anc with recarc to the 

withholcinc of the claim note, it coesn't orejucice the 

Plaintiff at all in any res oect. There's no reason why the -- 

THE COURT: Except they hac to co anc cet the 

cocuments from the insurer. 

MR. MAZZEO: I'm sorry? 

THE COURT: They hac to co anc cet the cocuments from 

the insurer cirectly 

MR. MAZZEO: I wasn't, I certainly wasn't aware of 

this prior, out they --  out the fact is that Ancrea Awer oach 

cic su omit a orivilece loc. Prior counsel, Alex McClouc 

su omittec a orivilece lot anc icentifiec the orivilece. So 

it's not as thouch they were withholcinc it anc not even 

cisclosinc the fact that this cocument existec. They're 

sayinc this cocument exists anc here's our orivilece with 

res oect to this cocument. What cic Plaintiff co to ascertain 

this cocument way -- 26 months aco? Nothinc. Twelve months 

aco, nothinc. Six months aco, nothinc 
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Anc they're sayinc that it's central -- anc their 

whole claim here is that sanctions shoulc oe issuec acainst my 

client oecause this claim note is central to the issue of 

permissive use. Anc we know from reacinc it, it's not central 

to the issue of Permissive use. In terms of proving any claim 

acainst Ancrea Awer oach, it shoulc have Peen. I acree, Your 

Honor, it shoulc have Peen su omittec. To the extent it woulc 

oe admissi ole at trial, I con't know. But it coes to 

cefencinc acainst their claim that my client hac im oliec or 

ex oressly oermittec Jarec Awer oach to use this. Why shoulc 

sanctions issue for a cocument that actually assists my client 

rather than hurts her? 

So oasec on that, Your Honor, I resoectfully request 

that you ceny plaintiff's requestec motion for sanctions of 

any sort. Thank you. 

THE COURT: Thank you. Mr. Smith. 

MR. SMITH: The first thinc I'll say, Your Honor, is 

the most o ovious thinc with res oect to this issue. If the 

claims note wasn't relevant, then why cicn't they orocuce it 

in the first place? If it cicn't have any relevance to this 

case, they woulc have just civen it to us insteac of whitec it 

out anc mace it look like nothinc was there. 

We also cicn't hear any excuse from Mr. Mazzeo aoout 

why it wasn't orocucec. It wasn't orocucec oecause it is 

clearly relevant to this issue. Althouch Mr. Mazzeo usec the 
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MR. SMITH: The first thinc I'll say, Your Honor, is 

the most o ovious thinc with res oect to this issue. If the 

claims note wasn't relevant, then why cicn't they orocuce it 

in the first place? If it cicn't have any relevance to this 
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worc im oliec permission, everythinc that he focusec on is 

ex press Permission. What he focusec on is cic she ex pressly 

tell Jarec that he coulc crive the car that cay. The law that 

we are oroceecinc uncer, anc counsel conceces this, also 

allows for permissive use if there is im oliec permission. 

In this case she Previously cave him access to the 

car, she Previously allowec him to use the car. Anc as she 

saic in this claims note, she typically left the keys out on 

the counter anc she cave him the keys that cay to cet 

somethinc from her car. That is certainly sufficient for a 

jury to cetermine there was imoliec Permission to use the 

vehicle that cay. 

This is not a summary jucgment issue where I have to 

come oefore Your Honor anc aosolutely prove without a cou ot 

there's no cenuine issue of material fact. This is a 

sanctions issue. I'm not sayinc to Your Honor that 100 

Percent of every juror that walks in your courtroom woulc reac 

this claims note anc finc permissive use. What I'm sayinc to 

Your Honor is that this claims note is clearly relevant to the 

matter at hanc Anc if Your Honor reacs the case law that we 

orovicec, that is all that we have to show. They willfully 

withhelc evicence anc the evicence is relevant to the claims 

that we are su omitting 

Now, Mr. Mazzeo says that I incorrectly re presentee 

what Mr. Awer each saic in his ceoosition. I cicn't. I never 
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saic that Mr. Awer oach saic he hac ex cress oermission. I saic 

Mr. Awer oach saic the keys were out on the counter. That is 

somethinc that his mother ceniec ac nauseam curinc two 

cecositions. In fact, curinc her first cecosition she ceniec 

ever lettinc him use the car. Anc only after he was cecosec 

cic she reverse that at her seconc cecosition anc say yeah, I 

let him use the car oefore this. 

Like I saic, this isn't summary jucgment. What we 

have to Drove is that they withhelc this evicence anc that 

it's relevant to our claims. Anc counsel relies u con this 

orivilece loc. First off, Your Honor, just cisclosinc a 

orivilece loc isn't an excuse for withholcinc relevant 

evicence. Anc it's not an excuse for makinc it look like the 

evicence never existec in the first place. This is somethinc 

that they clearly oelievec was relevant oecause they oroc ucec 

the other factual statements mace oy Mr. Awer oach. Anc Your 

Honor's well aware anc we out this in our motion to comoel, 

that factual information learnec 

ciscovera ole in Nevaca. 

Anc if you look at their 

January 18th, 2011. Well, we're not talkinc aoout January 

18th, 2011, we're talkinc aoout the cay oefore that. It also 

says the our Dose of withholcinc these cocuments is hanclinc of 

plaintiff's claims anc su oseguent litication, cetermininc 

liaoility anc camaces valuation/reserves for the same. In 
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only finc this, out ceal with an issue that's irrelevant anc 

that a party coverec up for. 

As I saic oefore, the only a oriate sanction in 0 oro 

other worcs, the acjuster's mental im oressions. We reasona oly 

oelievec at the time that they orocucec Mr. Awer oach's 

statements, they orocucec all of the statements that they hac 

They intentionally withhelc this note. 

It's very tellinc how it's orocucec where they just 

mace it look like there's nothinc oefore this anc this is -- 

the claims notes co in reverse orcer. So the last one that 

they orocucec on January 17th is at 4:29 o.m. anc they saic 

there's nothinc after that. Of course we cicn't co ask for 

more information. We trustec in counsel anc the party to 

orovice us with clear anc accurate information. Anc Your 

Honor's richt, we hac to co throuch a lot of hassle now to not 

this case is strikinc her answer. Any other rulinc that Your 

Honor cives, cives every party that comes oefore this Court 

license to play cames in ciscovery anc try anc withholc 

aosolutely relevant evicence. 

THE COURT: Thank you. The first matter is now 

S U amittec Feel free to leave your thincs here, out since 

it's 10:45 anc this is coinc to take loncer than I hac 

antici oatec, I want to try to work our way throuch the 10:00 

calencar a little cit. So I'll ask counsel for this to ste 0 

tack so that I can call other cases. But you may leave all of 
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KARR REPORTING, INC. 
21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

00038



your thincs on the to ole.  

(Court recessec at 10:46 a.m. until 11:57 a.m.) 

THE COURT: This is Awer oach. Anc, you know, you 

cuys, I usually tell you that you shoulcn't schecule thincs 

except at the enc of the calencar, out I think I scheculec 

these motions tocay, not realizing, so I aoolocize to all of 

you how long it's taking 

We have a trial at one. I'm coinc to try to 

streamline this a little oit. The next matter is with recarc 

-- that I want to take u 0 is coinc to oe with recarc to the -- 

has to co with the summary jucgment with recarc to the 

imoairment issue. Let me make sure I have it here. 

MR. MAZZEO: I'm sorry, Your Honor. Which one is 

that? 

THE COURT: It's the motion for Partial summary 

jucgment on the im aairment issue. Rather than requesting 

protractec arguments, it's my intention to crant the motion. 

So I'll cive you a chance to oppose it. Mr. Strass ourc 

MR. STRASSBURG: Thank you, Jucce. 

THE COURT: That was the Per se im pairment. 

MR. STRASSBURG: Jucce, we filec a motion for partial 

summary jucgment on oehalf of Jarec Awer oach on the Punitive 

camaces issue uncer all theories of °unitive camaces. Anc 

this was in an effort to clear u o the 0roceecincs to hel 

sim °iffy the charge. 
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streamline this a little oit. The next matter is with recarc 

-- that I want to take u 0 is coinc to oe with recarc to the -- 

has to co with the summary jucgment with recarc to the 

imoairment issue. Let me make sure I have it here. 

MR. MAZZEO: I'm sorry, Your Honor. Which one is 

that? 

THE COURT: It's the motion for Partial summary 

jucgment on the im aairment issue. Rather than requesting 

protractec arguments, it's my intention to crant the motion. 

So I'll cive you a chance to oppose it. Mr. Strass ourc 

MR. STRASSBURG: Thank you, Jucce. 

THE COURT: That was the Per se im pairment. 

MR. STRASSBURG: Jucce, we filec a motion for partial 

summary jucgment on oehalf of Jarec Awer oach on the Punitive 

camaces issue uncer all theories of °unitive camaces. Anc 

this was in an effort to clear u o the 0roceecincs to hel 

sim °iffy the charge. 
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orecicates of oeinc allowec to ask for °unitive camaces uncer 

42010 is that the plaintiff esta olish that there was an 

offense uncer the criminal statute 44C110, which is the one 

a 0 olica ole here. In turn, that statute has two su osections, 

point two anc point three. 

Point two requires the Plaintiff to show that he was 

-- the plaintiff to show that Mr. Awer oach was im oairec or 

The Plaintiff has movec uncer 42005 anc 42010. 

Des cite our request, the plaintiff has not sti oulatec 42005 

out of the case. So we move for summary jucgment on that in 

an effort to force that issue, that if the Plaintiff really is 

coinc uncer 42005 as well as 010, we wantec to cet that out in 

the o pen anc finc out. We also filec that motion in the 

nature of res oonse to the Plaintiff's motion. So that's the 

nature of the oleacincs oefore you. 

There are two issues on 42010. The first one is can 

the Plaintiff -- is there a reasona ole, an issue of fact as to 

whether there's a criminal violation here. Because one of the 

su ostantially unsafe to crive. There is -- as to that 

requirec showinc, the plaintiff has not orovicec you evicence 

to take that out of the zone of an issue of fact. Anc we have 

orovicec the afficavit of Dr. Beaman that the plaintiff -- 

I'm sorry -- that Mr. Awer oach was not im oairec anc it sets 

forth o ojective evicence on which that afficavit is oasec 

With res oect to the thirc su osection of the criminal 
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statute, that's the oer se limit, the lecal limit. Anc here 

there are two lecal limits that are arcuaoly im olicatec 

There's the ooint two for THC anc there's the 5.0 for 

meta oolite. We relieve stroncly that there is an issue of 

fact raisec as to the THC oecause the evicence that we've 

su omittec to you, the crime la o ceterminec that the tests they 

ran to finc the 3.3 nanocrams oer milliliter of THC coulcn't 

tell the cifference oetween THC anc another constituent of 

marijuana callec canna oiciol or CBD. 

That raises the issue of whether those tests really 

showec that he was 3.3. There's clearly an issue of fact that 

Dr. Beaman, the testimony of Dr. Kelly, Raymonc Kelly, he's a 

state toxicolocist. He testifies for the State mostly. Anc 

he says in his oa tiers that this test coesn't reliaoly 

esta olish anythinc oecause it's olinc. It can't tell what's 

CBD anc what's not. Anc therefore, there's at least an issue 

of fact, Jucce, uncer summary jucgment stancarcs that require 

that that Dart oe ceniec 

Now, with res oect to the 5.0 for meta oolite. There 

is no evicence in the recorc as to that one. There is no 

oasis for there to oe an arcument that an issue of fact was 

raisec as to the 5.0 for marijuana meta oolite. I woulc ooint 

out, Jucce, that that increcient of marijuana is 

non- osycholocically active. It coesn't cet you hich, it 

coesn't im pair your crivinc However, I mean, that is an 
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issue for mitication of punitive camaces. 

So in your rulinc, Jucce, I just ask you to 

articulate clearly what particular parts of the various 

0 °era ole statutes you're rulinc u oon. Anc to reca 9, the 

110.2, there is an issue of fact as to whether my cuy was 

im oairec Anc that's raisec oy the coctor, Dr. Bearman, who 

says oasec on all the su ojective evicence in my afficavit, no 

imoairment. That means he was not unsafe to crive anc that 

means the stancarc of Point two is -- there's an issue of fact 

aoout that. 

As to Point three, I think your orcer has to oe 

articulatec into two oaracra ohs on that. The first one, the 

THC, the lecal limit for THC. There's clearly an issue of 

fact a tout that, Jucce. When the crime la o admits that their 

own tests that they were runninc coulcn't tell the cifference 

oetween the increcient they were measurinc anc a cifferent 

increcient for which there is no lecal limit for CBD, anc 

inceec, CBD, accorcinc to Bearman, has the contrary 

psychoactive effect of THC. It's non-eu ohoric enhancinc, 

non -im pairing 

So oasec on Bearman's afficavits that is in turn 

oasec uoon a qualifiec toxicolocist, there's clearly an issue 

of fact, Jucce, as to whether that 3.3 is met. Anc Bearman 

testifies that the marcin of error is so creat in these tests 

that for all that you can tell scientifically, he coulc have 
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teen uncer the 3.3. Jucce, that's somethinc for the jury. 

That is not the kinc of issue that Rule 56 envisionec the 

court takinc away from the jury. But that is the kinc of 

issue that witnesses shoulc testify to anc the jury shoulc oe 

civen an o 0 oortunity to cecice as to whether this fincinc in 

the recorcs of 3.3 THC is inceec su 

evicence. 

Then acain, as to the 5.0, the meta oolite, I acree 

that there is not evicence to raise any issue of fact a tout 

that. So with res oect to the meta oolite, Jucce, your rulinc 

shoulc oe that the motion is crantec as to that. Otherwise, 

it shoulc oe ceniec. If you are coinc to -- 

THE COURT: Isn't 484C1103 only relatec to the 

metaoolite? 

MR. STRASSBURG: Wait. It has two lecal limits. 

THE COURT: Richt. 

MR. STRASSBURG: Anc one is for THC anc one's for 

metaoolite. 

THE COURT: All richt. Okay. Thank you. That's not 

to cut you off, just wantec to clarify that. 

MR. STRASSBURG: I uncerstanc, Jucce. Thank you. 

THE COURT: Dic you have anythinc further? 

MR. STRASSBURG: No, Jucce. 

THE COURT: Thank you. Mr. Smith. 

MR. SMITH: Basec on your comments I'll oe orief anc 
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I won't accress the thincs that are in Jarec's orief that 

weren't accressec tocay. 

them cets us jucgment or a conviction uncer 484C, which he was 

convictec of anc servec time in. That meta polite is 

uncisoutec. So when we talk a pout summary jucgment, Your 

Honor has to finc whether there is a cenuine issue of material 

fact. 

While we certainly cisacree with their assessment of 

the THC levels anc the im oairment, those issues are 

irrelevant. There is one cenuine issue of material fact with 

There are two Parts to 484C that coulc oe im olicatec 

in this case. The first Part woulc require us to Prove 

imoairment. We are not talkinc a pout that tocay. So the 

majority of what Mr. Strass ourc ciscussec with you this 

morninc is com oletely irrelevant. We are talkinc a pout 

su osection three, which you oroucht u9. Anc uncer su osection 

three -- 

THE COURT: That's the meta polite. 

MR. SMITH: Richt. We have to prove either he was 

aoove the THC level or the meta polite level anc either one of 

resoect to the Per se imoairment. Was he a Dove the meta polite 

level? That issue is uncis outec anc you just hearc Mr. 

Strass ourc tell you that. Once that issue was uncis outec, we 

have orovec all of the other Parts that we neec to Prove in 

orcer to show im oairment. 
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oer oro 

Anc I cic want to reac to you from the Nevaca Su creme 

Court just in case there's any cou ot aoout the im oairment 

issue. This is from Williams v. State, 118 Nevaca 541.50 

Pacific arc at 1119. "In oassinc the orohi oitec su ostance 

statute, the lecislature clearly articulatec its intent to 

follow the leac of nine other states anc create a per se cruc 

violation similar to the alcohol oer se statute. The 

lecislature consicerec extensive testimony oefore oassinc the 

law anc rejectec the concerns ex oressec oy those o 0 cosec to 

the law who arcuec it lackec a cirect correlation oetween the 

orohi oitec crucs in a criver's system anc im oairment." 

We co not have to orove im oairment. So if you allow 

them to come oefore the jury anc arcue a tout imoairment or 

arcue aoout the THC levels anc °resent those irrelevant issues 

to a jury, then a jury is coinc to relieve that this is not a 

oer se state. Insteac, all we neec in this case is 

summary jucgment, which counsel just admittec to you was 

oro oer on the oer se meta oolite issue. Anc all of the other 

issues that were ciscussec are irrelevant to a jury's 

cetermination oecause there is oer se im oairment uncer Nevaca 

law. 

THE COURT: Thank you. 

MR. SMITH: Thank you. 

THE COURT: All richt. Anc Mr. Strass ourc, cic you 

have anythinc further in re ply on your motion with recarc to 
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the °unitive camaces? 

MR. STRASSBURG: Jucce, only to request that -- I'm 

not coinc to rehash the facts. I'm just coinc to request that 

your rulinc De articulatec as to the °articular asoects of the 

statute that you're rulinc upon. If you're rulinc that 

484C110 is satisfiec oecause of the meta polite -- 

THE COURT: It's 110.3. 

MR. STRASSBURG: Yeah. 

THE COURT: Richt. 

MR. STRASSBURG: Sorry. Waat cic I say? 

THE COURT: I just want to oe clear on the recorc 

MR. STRASSBURG: Yeah. 110.3 is -- you're c rantinc 

on meta polite. We just request that you soecify that in the 

orcer. Anc the reason is oecause we woulc arcue that then in 

mitication of the punitive camaces as to the amount. That the 

only reason we're here on punitive camaces is oecause of the 

non-osychoactive increcient. 

If you relieve that there is a fincinc -- that there 

is an issue of fact as to the THC lecal limit, we just request 

that if inceec that De your conclusion that you s Pell that out 

in the orcer so that can De mace clear to the jury as to the 

oasis for the Court's rulinc 

Now as -- if you are coinc to rule on 110.2, which we 

woulc request you co anc finc that the Plaintiff has not shown 

any entitlement uncer 110.2 oecause, as you can see on the 
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screen here, it coes require a showinc of uncer the influence 

or uncer the combinec influence or involvec with somethinc 

rencerinc the aerson inca oa ale. Anc none of that has oeen 

shown here anc all of it is uncer vicorous contest in the 

afficavit of Dr. Bearman. 

Thank you, Jucce. 

THE COURT: Thank you. Now with recarc to the status 

check from scans on Dr. Wu, were they orovicec? 

MR. STRASSBURG: Yes. 

THE COURT: Yes? 

MR. SMITH: I still can't o oen them. 

MR. STRASSBURG: Let me say it this way, Jucce, they 

were celiverec. I mean, the viewer that he wantec, I hac that 

celiverec on a cisc. Anc the cata that he wantec, I hac 

celiverec to his office within the time requirec on a zio 

crive from the scientist himself. I cicn't -- it cicn't co 

throuch me. 

MR. SMITH: Anc I'll tell you at the enc that I think 

some of this micht enc u oeinc irrelevant. But I cic cet a 

CD first anc the CD was so scratchec. I've never receivec a 

CD like that. It was so scratchec on the oottom when I o oenec 

it anc I'm the one who o oenec the mail, that I coulcn't o oen 

some of the files. Anc I cic senc counsel an e-mail sayinc 

that I coulcn't o pen some of the files anc I actually listec 

out every sincle file that I coulcn't o oen. I receivec a 
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0 u 

flash crive the next cay. It may have inclucec some of those 

files. Anc to oe fully honest with the Court anc counsel, I 

haven't cone throuch the two to see if everythinc that I 

coulcn't ooen was on the flash crive. 

The reason I think it may enc up oeinc irrelevant, I 

woulc like the Court to may oe revisit this when we talk a oout 

the motion to strike Dr. Wu's su 0 clement, Dr. Brown's 

suoolement anc Dr. Kelly's su element. Basec uoon the Court's 

rulinc with res oect to the sco oe of Dr. Bearman's testimony, 

if the Court's rulinc is the same with res oect to the scone of 

Dr. Brown's testimony, in other worcs, that each of them can 

only testify within the sco oe of their ex oertise anc cannot 

reoeat the opinions of other exoerts, with Dr. Wu oeinc 

stricken anc these two ex oerts not oeinc aole to say well, 

this is what Dr. Wu's conclusions were or this is what was on 

Dr. Wu's scans, oecause neither Dr. Brown nor Dr. Bearman are 

qualifiec to reac those scans, then the Dr. Wu issue may enc 

oeinc moot. 

Anc as a result of that anc as a result of the 

Court's rulinc on the sco oe of Dr. Bearman's testimony, we 

actually cic, even thouch we're aheac of the time that we hac 

to co this, we cic cisclose a re outtal ex Pert to Dr. Bearman 

that accresses some of the thincs that he arcuaoly coulc oe 

qualifiec to talk a oout, althouch we are certainly cis outinc 

his qualifications in a motion in limine. If he's not coinc 
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THE COURT: I con't really want to co into that so 

much tocay. 

MR. SMITH: Okay. 

THE COURT: Am I correct that ooth sices have 

requestec a continuance of the trial? 

MR. SMITH: No, we have not. Both of the cefencants 

have, the plaintiff has not. 

THE COURT: All richt. 

MR. SMITH: Anc we have filec an 0000sition to their 

motion to continue. 

THE COURT: I'm sorry. We've peen in trial until 

7:00 every nicht this week, so I've reac everythinc out I 

aoolocize for not realizinc that. 

MR. SMITH: Anc I think we all recocnize there's a 

lot of information anc it's a lot, Your Honor. 

THE COURT: There is a lot here tocay. The last 

thinc is that there was a motion to amenc the Court's orcer 

celiverec in o pen court to acc Dr. Raymonc Kelly on orcer 

shorteninc time. Is there an opposition to that? 

MR. SMITH: Mr. Mazzeo filec a limitec o Position to 

one Part of it, a pout Dr. Poincexter. Oh, excuse me. 

THE COURT: This is -- 

MR. SMITH: I have the wronc one. We cic file an 
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0 Position to that, Your Honor. I a oolocize. 

THE COURT: All richt. Gooc enouch. All richt. Mr. 

Mazzeo, you're stancinc. Dic you have somethinc to acc? 

MR. MAZZEO: Oh, no. When you oroucht uo the issue 

of the motion to continue trial I thoucht I was next u P, out I 

cuess not. 

THE COURT: No. I'm coinc to shortcut this for 

everyoocy. Let me incicate to you cuys that this case is just 

out of hanc. I know that it is in Part my fault. I was 

mincful of what I oerceivec as errors oy the law firm in 

cefencinc the Awer oachs, Mr. Awer oach Particular, anc I cave 

you a chance to cefenc the case uncer some very, very 

strenuous rules. But this case is not any loncer a Pout the 

merits of the case anc it's a Pout other thincs. I am coinc to 

co somethinc a little Pit unusual here, out this is, as -- who 

ran for -- H. Ross Perot ran for oresicent, this is the ceal. 

This is the ceal. 

I'm coinc to take the motion to strike Ancrea 

Awer oach's answer uncer su omission. It's my intention that 

there's Peen a case shown for sanctions to finc Permissive 

use. But it's taken uncer su omission anc it's only lettinc 

you know what my inclinations are with recarc to that. 

With recarc to the Plaintiff's motion for Partial 

summary jucgment that Jarec Awer oach was Per se im oairec, I 

will now crant that motion uncer NRS484C1103 with recarc to 
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meta oolites only. 

With recarc to the Jarec Awer oach's claimec 

requestec for summary jucgment on punitive camaces, I can't 

cetermine that. The motion is ceniec now. The issue may oe 

su eject to cirectec vercict or instructions after evicence, 

out it's premature. I have enouch here to kee o the punitive 

camaces cause of action in there. 

I am coinc to cefer the status check for the scans, 

cefer the motions to strike the other su 0 elemental re Ports or 

witnesses anc cefer the orcer to show cause on the followinc 

oarticioatec in cooc faith, then I will rule on these motions 

in the way I've incicatec to you that I'm inclinec to co so. 

The cate's not suoject to chance. I've alreacy arrancec that 

throuch the settlement conference for you. Anc acain, if 

there's not a oarticioation in cooc faith, then I intenc to 

issue minute orcers with recarc to the oencinc motions. 

The motion to continue trial will oe continuec out 

only until the next stack. Anc shoulc this case not co, you 

will co on the next stack. But you will have a shorter trial 
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Shoulc I receive a re oort that each party has not 
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oecause a lot of the issues will oe resolvec Now, I'm not 

sure yet, it will ce aenc on you anc how you oartici Date in the 

cooc faith settlement conference, I'm not sure yet what that 

will oe, out we'll set a status check for the week after 

Fe oruary 19th. Status only on all oencinc issues, for you to 

re Dort tack to me whether or not there's a settlement. 

At that time I'll rule on any oencinc matters if 

there's not a settlement anc we will then at that cate 

schecule a trial anc the lencth in accorcance with the issues 

that are remaininc at that time. I oromise all of you that I 

will -- shoulc you not settle the case I will re-reac all of 

the oleacincs, o 0 cositions, motions anc cive you very coherent 

anc cirectional rulincs on all of the oencinc matters at that 

time. 

Any questions? 

MR. MAZZEO: Does that incluce the hearinc that's on 

for January 29th for the motions in limine? 

THE COURT: I'm coinc to vacate all hearincs in the 

meantime. Vacate all other oencinc hearincs in the meantime 

to oe set over for that status conference. I relieve those 

cates I hac written them cown out now I con't think I have 

them. January 21st, 22nc, 29th anc we'll co a status check 

aoout a week after Fe oruary 19th. 

I co not know who your settlement jucce will oe out I 

cic cet the cate clearec throuch the orocram aheac of time. 
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Any other questions? 

MR. MAZZEO: Yes, Your Honor. Consicerinc that we 

have -- we alreacy hac 59 motions in limine that hac oeen 

scheculec from last year on the 29th anc then we have an 

accitional -- I cicn't count them all, out oetween us three 

oly another 45. So we're over 100 motions 

in limine richt now. 

THE COURT: I uncerstanc 

MR. MAZZEO: It's -- 

THE COURT: If you co to trial we'll schecule two or 

three cays of °retrial motions to cefine those issues for you 

anc I will finc the time to co it. 

MR. MAZZEO: Anc I woulc just ask that we co it 

sufficiently in acvance of trial oecause in terms of 

oreoaration, it's massive. There's a massive amount of -- 

THE COURT: Well, it is for us too. 

MR. MAZZEO: I know. 

THE COURT: So I will cive you the time shoulc you co 

to trial anc you have the richt to co that on the remaininc 

issues, if any, whatever they micht oe. I will make sure that 

you have the time to fully explore all motions in limine. 

It's not my intent to cut the cefencants off from cefencinc 

oarties it's oro ca 

the case, out I have a real sense that rather than cevelo ping 

cefenses it has oeen -- the time I cave you was to cevelo 0 

stratecies anc that's not what I intencec 
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to make sure that ooth sices cet a fair shake. 

MR. MAZZEO: Certainly a 0 oreciate it, Your Honor. 

Anc when is the next trial stack after the Fe oruary stack? 

THE CLERK: The next one woulc oe, °retrial on April 

MR. MAZZEO: Well, I can assure the Court that on 

oehalf of Ancrea Awer each we have a cifferent cefense, 

ooviously, anc it was focusec on -- 

THE COURT: I uncerstanc 

MR. MAZZEO: mecical -- 

THE COURT: They're very two cifferent cefense. 

MR. MAZZEO: Sure. 

THE COURT: I uncerstanc all of that. But I form 

certain im oressions, Mr. Mazzeo. 

MR. MAZZEO: I ho oe that coesn't skew the Court into 

favorinc one sice over the other. 

THE COURT: No. Every cay's a new cay. 

MR. MAZZEO: Okay. 

THE COURT: Every cay's a new cay. No matter what my 

imoressions are or micht oe, it coesn't affect how I rule on 

any °retrial motion. Does affect any way aoout how I instruct 

the jury. I sit here anc listen. I work alonc with the jury 

2nc with the trial stack oecinninc April 6th. Dic you want a 

status check cate? 

THE COURT: A status check a tout a week after. 

THE CLERK: Will oe Fe oruary 26th at 10:30 will oe 
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your status check. 

THE COURT: We're coinc to sit you at the enc of the 

calencar. It's status only. I con't intenc it to take u 

cisoositive motions that are oencinc. But I want to set all 

of your matters at the enc of the calencar so that you can 

always have the time you neec Anc I acain a oolocize for 

tocay for overloacinc the calencar anc takinc up your whole 

morninc 

Mr. Smith, you're stancinc. You hac somethinc to 

acc? 

MR. SMITH: I hac have -- well, Mr. Mazzeo askec one 

of my questions which was a pout when the next stack was. But 

I cic have a seconc question. 

Your Honor saic that you want all parties to co to 

the settlement conference, partici pate in cooc faith anc then 

the Parties shoulc have authority -- 

THE COURT: With a representative present in person 

with authority to the full extent of the policy. Anc that's a 

concition. 

MR. SMITH: Anc I just -- I'm coinc to cet in trou ale 

if I con't co pack to the office anc have tolc you that the -- 

this is a $50,000 policy, so we're not talkinc aoout the 

policy. 

THE COURT: I uncerstanc 

MR. SMITH: I just wantec to make sure Your Honor 
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uncerstooc that. 

THE COURT: I assumec as much out I co -- I can only 

ceal with the case that's in front of me. 

MR. SMITH: Uncerstooc. I a poreciate it. 

THE COURT: Okay. All richt. So now, for the 

our pose of an orcer from tocay's hearinc, I woulc succest that 

the minute orcer woulc suffice for tocay's our Pose anc I will 

ask that the court recorcer transcri oe the new rulinc anc 

we'll have that as a Part of the recorc 

MR. MAZZEO: Anc then we'll ex oect an orcer from the 

Court with recarc to the sanctions on Plaintiff's motion to 

strike Ancrea Awer oach's answer. 

THE COURT: Well that's only if you con't settle. 

MR. MAZZEO: Oh, okay. Afterwarcs. 

THE COURT: If I finc that you con't settle, then I 

will then take u the oencinc matter. The only one that's 

oeen fully arcuec at this Point is the motion to strike the 

answer. 

MR. MAZZEO: Anc also, I con't think we hac ciscussec 

when you hac crantec us Permission to su omit the motions in 

limine, you cave us I cuess an accitional week or so to 

January 9th to su omit the motions in limine. I con't think we 

ciscussec o Position cue cates or re Plies. So if we coulc 

just have an icea as to when we shoulc cet those o Positions 

anc re Plies in. 
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THE COURT: Just in accorcance with the rules. 

MR. MAZZEO: Okay. In the orcinary course. 

THE COURT: Or shoulc you sti oulate to extenc those 

until after a settlement conference, you have the richt to co 

that as well, which I assume you'll want to co, out I'm not 

coinc to tell you how to lawyer your case either. 

MR. MAZZEO: Certainly. Thank you, Your Honor. 

THE COURT: Very cooc. Thank you all. 

MR. SMITH: Your Honor, what a pout an orcer on the -- 

you cic rule on the summary jucgment. Dic you want us to 

suomit an orcer on that? 

THE COURT: You know, that's correct. There were two 

issues I cic rule cefinitively on which is Plaintiff's motion 

for summary jucgment anc the cefencant's motion for Partial 

summary jucgment. Those orcers shoulc also oe ore oarec anc 

they shoulc oe ore oarec oy Mr. Smith with Mr. Strass ourc 

havinc the richt to sicn off on those. 

MR. SMITH: Thank you. 

THE COURT: Thank you all. 

(Proceecinc conclucec at 12:25 o.m.) 
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CERTIFICATION 

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE 

AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-ENTITLED 

MATTER. 

I AFFIRM THAT THIS 

TAX IDENTIFICATION 

AFFIRMATION 

TRANSCRIPT DOES NOT CONTAIN THE SOCIAL SECURITY OR 

NUMBER OF ANY PERSON OR ENTITY. 
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