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parl of this disciplinary matter. (Exhibit D, Pre-termination Transcript, EJDC_ARE 0830}
Pelitioner also informed Hearing Master De La Garza that the disciplinary suspensions were
related to sexual harassment, that he did not agree with them, and that he could not appeal
them since he was an at-will employee. (id. at EJDC_ARB 0833).% The meeting conciuded
without the parties resolving their dispute, and Hearing Master De La Garza enlered a written
ruting that sustained the first six of the seven allegations of misconduct, and concluded that
the findings warranted termination. (Exhibit B, Arbitration Joint Exhibit Z, EJDC ARB 0708-
18, Exhibit C, Arbitration Award, EJDC _ARB 0754). These findings were adopted by Steve
Grierson on November 14, 2013 and Petitioner was terminated on that day. (Exhibit B,
Arbitration EMP, Exhibit 5, EJDC_ARB 0681, Exhibit C, Arbitration Award, EJDC_ARB 0754}
Petilioner's counsel appealed the decision on November 18, 2013, and requested a
Step 2 Post-termination meeting. (Exhibit B, Arbitration EMP. Exhibit 6, EJDC_ARB 0682~
83). Petitioner received a Step 2 Post-termination meeting on February 5, 2014, before Ms.
Bulla. {Exhibit B, Arbitration Joint Exhibit 3, EJDC_ARB 0719, Exhibit C, Arbifration Award,
EJOC._ARB 0754). During lhe meeting, the EJDC and Petitioner were provided opportunities
to state their case for and against termination. With respect to Petitioner's suspensions in
1997 and 2003, Petitioners counsel argued that Ms. Bulla could not consider the suspensions
in 1997 and 2003 since there was no right to challenge discipling prior to the 2007 MOU,
which imposed a “just cause” standard for discipline. (Exhibit E, EJDC ARB 089085, 902—
03). Petitioner's counsel further stated that the investigations related to Pelitioner's prior
suspensions were conducted by the Clark County Office of Diversity, which according to
Petitioner's counsel had a policy of not releasing these investigations. {/d. at EJDC _ARB
0912-13). Based on this representation, Petitioner's counsel also argued that Ms. Bulla could
nat consider evidence of Petitioner's past disciplinary suspensions because Petitioner was
denied his right to review the investigative file under NRS 280085, {/d at EJOC_ARB 0913—
14). Once again, & resolution was not reached by the parties during the meeting and Ms.

Bulla entered a wrilten decision which found that the totality of Petitioner's conduct on January

2 petitioner is improperly identified as Mr. Levine ia the transcript.

11 ?2}
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8 2013, warmanted termination. (Exhibit B, Arbitration Joint Exhibit 3, EJDC_ARB 0719,
Exhibit C, Arbitration Award, EJDC_ARB 0754). Notably, Ms. Bulla agreed with Petitioner's
position related to his prior disciplinary suspensions and did not consider either suspension in
her ruling. (Exhibit B, Arbitration Joint Exhibit 3, EJDC_ARB 0718-26). On this point, Ms.

Bulla specitically found as follows:

Grievant Knickmeyer engaged in conduct warranting discipling on
several occagiong before January 8, 2013, While | affirm the
Special Hearing Master De La Garza's finding in this regard, the
conduct that | believe independently upholds the termination
without progressive discipling occurred on January &, 2013,

{id. at EJDC_ARB 0721},

Thereafter, Pelitioner requested arbitration under Step 3 of the termination process.
The arbitration hearing was held an September 11, 2014, before Arbitrator MacLean. (Exbibil
C. Arbitration Award, EJDC _ARB (752). During the arbitration hearing, both parties were
provided an opportunity to present evidence in favor of their case. {5ee generally, Exhibit A,
Arbitration Transcript) The EJDC presented testimeny from Deputy Marshal Eliis, Sergeant
Newsome, Edward May, and Ms, Litt. {Exhibit A, Arbitration Transcript, 0001-181). Petitioner
presented his own testimony in his defense. {fd. at 0182-237). The parties admitted nine joint
exhibits, and the EJDC admitted eight additiona! exhibits. (Exhibit A, Arbitration Transeript,
EJDC_ARB 0004-5). The parlies admitied as a joint exhibit the wrilten decisions by Judge
Mostey regarding Petitioner's “Priar Suspension/Disciplinary [ssues, July 17, 1897 and July
14, 2003." (Exhibit A, Arbitration Transcript, EJDC_ARB 0004, Exhibit B, Arbitration Joint
Exhibt 5, EJDC_ARB 0737-38).

The stipulated issue before the arbitrator was: “Did the {EJDC] have just cause o
terminate Petitioner? H not, what [was) ihe appropriate remedy?” (Exhibit C, Arbitralion
Award, EIDC_ARB 0753). Based on the testimony and exhibits, the arbitrator found that alk
six allegations against Petitioner were established by a preponderance of the evidence. (id. at
EJDC ARB 0759). Arpitrator Maclean also found that Petitioner's conduct wamanted
tarmination. Specifically, Arbitrator MacLean found that Petiioner’s statements to Deputy

Marshal Efis on January 7, 2013, alone would have warranted progressive disciping in the

" 77
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form of a written reprimand on the first offense. (/d. at EJDC_AREB 07683-64) However,
Arbitrator Maclean found that Petitioner's conduct crossed the line when he showed Marshal
Ellis & copy of a civit lawsuit against Lieutenant Moody, stated that lieutenant Moody faisified
his application, and indicaied that he was going to circulate the lawsuit. (/d. at EJDC_ARE

0764). With respect to these actions, Arbitrator Maclean found the following:

This behavior constitutes the undermining of supervisory authority,
a serious offense in any work place but totally unacceptable when
done by peace officers charged with the safety and security of a
government building. The armed marshals must be prepared o
respond io a threat as a cohesive and effeciive leam, and this
means that there must be a functioning and respected chain of
comrand. Any effort to undermine this command Structure can
oniy be seen as serious misconduct warranting severe discipling.

(id.}.

In addition, Arbitrator MaclLean found that Petitionar's most serious offense involved his
behavior at the monitor on January 8, 2013, with respect fo the rescanning of Ms. Litt's purse.
({d.). In particular, Arbitrator Maclean found that “[Petitioner's] conduct in unnecessariy
rescanning Litt's purse was retaliatory ana constituted harassment.” {(fd).

Arbitrator MacLean further found that:

The hearing officer in the second hearing found that [Petitioner’s]
behavior in Lhis regard constituted harassment and would alone,
without comsideration of previous discipline, justify termination.
The Arbitrator agrees. [Petitioner's] willingness to misuse his
position as a peace officer to get even with or retaliate against Litt
for filing & complaint against hirm distracted him from his duties and
could easily have jeopardized the safety and security of the
building and the people m it. This misconduct is sufficiently
egregious, in the Arbitrator's view, to warmant terminatien in and of
itself.

(fe).

Petitioner argued that his 1987 and 2003 suspensions were oo remole in time 1o
constifute earlier incidents of progressive discipline.  (fd. at EJDC ARB 0765). Arbitrator
MacLean agreed with Petitioner's position. ({d.). Petitioners argurment that there was a lack
of dug process with respect to the administration of these suspensions was also well laken.

(/d.). Regardless, Arbitrator Maclean siated that the discussion as to whether Petitioner's

s 325
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prior disciplinary suspensions constituted progressive discipline was somewhat modt since
Petitioner’s retaliatory conduct toward Ms. Litt was sufficient on the first offense o warrant
discharge. (fd). Arbitrator MacLean found that there was just cause 0 terminate Petitioner
and denied his grievance. {(fd}.
. LEGAL STANDARD

A. Statutory Standard of Review

The Uniform Arbitration Act provides that “[ulpon motion to the court by a party to an
arbitration proceeding, the court shall vacate an award rmade in the arbitration proceeding i . .
_an arbitrator exceeded the arbitrator's powers.” Uniform Arbitration Act, § 23(a}{4). NRS
38.241(1)(d} provides an identical basis to vacale an arbitration decision. "Courts presums
that arbitrators are acting within the scope of their authority.” Heaith Plan of Nevada, inc. v.
Rainbow Medical, LLC., 120 Nev. 889, 697, 100 P3¢ 172, 178 (2004). Review for excess of
authority is limited and “only granted in very unusual circumstances.” /d. al 698. The party
moving to vacate an arbitration award carries the burden of “demonstrating by clear and
convinging evidence how the arbitrator exceeded that authority.” /d. at B697. “Absenl such a
showing, courts will assume that the arbitrator acted within the scope of his or her authotity
and confimm the award.” fd. The arbitration award must address issugs “outside the scope of
the governing contract” for a court to find that the arbitrator exceeded his or her powers. id.
“{Alliegations that an arbitrator misinterpreied the agreement or made factual or iegal errors
do not supporl vacating an award as being in excess of the arbitrator's powers.” fd. In
addition, “[z]bitrators do not exceed their powers I their interpretation of any agreement, even
if erroneous, is rationally grounded in the agreement” fd. at 698. "An award should be
enforced so lang as the arbitrator is arguably construing or applying the contract.” id. In other
words, the award shouid be enforced "[ilf there is a colorable justification for the outcome.” fd.

B. Common Law Standard of Review

“There are two common-law grounds recognized in Nevada under which a court may
raview private binding arbitration awards: (1) whether the award ts arbitrary, capncious, or

unsupporied by the agreement; and {2) whether the arbitrator manifestly disregarded the law.”

14 33@
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Clark County Educ. Ass'n v, Clark County School Dist,, 122 Nev. 337, 341, 131 P.3d 5, 8
{2008}. “[Tlhe arbitrary and capricious standard limits a reviewing court's consideration to
whether the arbitrator's findings are supported by substantial evidence, while the mantest-
disregard-of-the-law standard fimits the reviewing court’s concem te whether the arbitratar
consciously ignored or missed the law.” fd. at 342. Under the substantial evidence standard,

11111

“laln arbitrator's decision must be upheld unless it is “completely irrational Wichinsky v.
Mosa, 109 Nev. 84, 90, 847 P.2d 727, 731 {1983) {guoting Frernch v, Mernlf Lynch, Flerce,
Fenner & Smith, 784 F.2d 902, 906 (9th Cir. 1986)). Under the manifest-disregard-of-the-law
standard, the moving party must demonstrate thal the arbitrator “knowing the law and
recognizing that the law required a particular result, simply disregarded the law.” Clark County
Educ. Ass’n, 122 Nev. at 342,

V. ARGUMENT

A. The Amended Petition is Barred by Waiver and Judicial Estoppel.
1. Petitioner failed to take any action either prior to or durtng the arbitration

hearing to preserve the argumenis made in the Amended Petition for
judicial review.

"It is well-established that arguments raised for the first time on appeal need not be
considered by [the] court.” Diamond Enterprises, inc. v. Lau, 113 Nev. 1376, 1378, B0z P 2d
73, 74 £1997). “"A zoint not urped in the Yial court, uniess it goes o the jurisdiction of thatl
court, i3 deemed to nave been walved and will not be considered on apueal.” Brtz v
Consofidated Casinos Corp., B7 Nev. 441, 447, 438 P 2d 811, 915 {18715 Furthermore,
“Jalrguments not raised bafore the approprate sgminisiretive tibuna! . . . cannot bis raised for
ihe first tme on appeai” Sarrigan v, Commission on Eikics of the Siate of Mavada, 120 Adv.
Op. 05, 313 P.3d 880, 887, n & (2043}

MRS Chapter 289 and various provisions of the MOU on the Dasic that fie was denied
dizcovery refatad to his 1897 and 2003 disciplinary suspensions. There s no record of

Petittoner reguasting discovery of the investigalive files reizted to hose suspensions unders

s 232
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the MOU and NRS Chapter 289 or, otherwise objecting or srguing that the 2D faled o
abizin and provide him with these invesiigative filas for use during the grevance proceeding.

Rather, Petitioner argued during his Step 2 Postiermination meeting that the
discipiinary suspensions souid not be considered Decause hie was not permitted lo review the
investigative files in viclation of his righls under MRS Chapter 789, Duwing the argitration
hearing, Petitoner did not oblent to the admission of two memorandums oy Judge Mosley
pefaining o these disciplinary suspensions, which were mainiained by the TJDC 0
Petiioners personnel fie. instead, these discipiinary mermorancums were admiiiad as a 1oifl
exhibit during the arbitration neading. (Exhibit B, Arbitration Joint Exhibit 5, EJDC_ARB 0737
38). in addition, the record does not reflect that Pelitionsr objected 0 testimony reiated o
fese suspensions on the basis thal consideration of this evidence violoiad NRS Chapter 289
and Article 13 of the MOU. Accordingty, Peliionar waived these argumenis.

Petitinmer aise walvad any arguments related 0 whether the Artnlrator excesded his
powers. According to the arpiiration award, Pefilioner and the EJDC stipuialed that the ssue
nresenied o Arbitrater Maclean would be whether the EIDC had just cause o leninate
Paiitoner.  (Exhibit G, Arbitration Award, EJDC_ARB 0753). Peliioner cannol argue on
judicial review that a different standard should have been zppied. in addition, Pefiianars
argument thal ihe Arbirator excaeeded his suthorlty by consicering policies pnd proceduras n
ithe Clark County Marshais Division Poiicy and Procecurs Manual is aiso unavaiing as this
avidence was admittag into the record withowt objection by Petitioner. (Exhibit A, Arbitralion
Transeript, EIDC ARR 0006:5-8, 98:13-18, Exhibit B, Arbitration EMP. Exhibit 2, EJDC ARB
0576623, Arbitration Joint Exiibit 7, BIDC ARB 0742} In other words, if Peliioner believed
et consiieration of the palicies and procedures n that manual exceeded Adbilraior
Maclean's authorily, ne should have (aken some action to exciugde this evidence. Petitioners
failure 1o take action canstitutes a walver of this argument for judicial eview,

Review of the Arbitration Award s confinad to issues raised during that proceedmng.

Potinoner falled to preserve the arguments raised in the Amended Peblon Tor

y v
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dickal raview, and, thersfore, the argumenis cannot be considered a5 grounds 107 reversing

he Arbitraion Award.
2. Petitioner's arguments in the Amended Petition are equitably barred as

they are inconsistent with positions he successfully advanced during the
administrative grievance process and arbitration.

“Judicial estoppet aims to protect the integrity of the judicial process and therefore 'is
an equitable doctrine invoked by a court at its discretion.” Cannata v. Wyndham Worldwide
Corp., 798 F.Supp.2d 1165, 1171 {D. Nev. 2011) (quoting Russefl v. Rolfs, 893 F 2d 1033,
1037 {9th Cir. 1990)). “Judicial estoppel is an extraordinary remedy’ that should be cautiousty
applied only when ‘a party’s inconsistent position [arises] frem intentional wrongdoing or an
attempt to obtain an unfair advantage.™ Mainor v. Nault, 120 Nev. 750, 765, 101 P.3d 308,
318 {2004) (quoting Kitty—Anne Music Co. v. Swan, 112 Cal.App.4th 30, 4 Cal Rptr.3d 796,
800G (2003)).

‘Tlhe dostrine generaily spplies "when "{(1) the same paity
dkeﬂ iwo posttions; {2} the positions were taken in 1ud|<:39' D!‘
guasi-iudicial  adminisirative  procesdings; (3 the parly was
successiul in asserting the first position {Le . ine Wbunal adopied
the position or ageepted it as true); {4) the two positions ars totally
iconsisient; and (3) the first ,_rer*Cr“ was rot taken as a result of
IR ANLE, ‘*fud of misiake.™

¢ {ouoling muilipie cases).

First, Petitioner is attempting to take clearly inconsistent positions. With respect o the
applicability of his 1997 and 2003 disciplinary suspensions to the grievance procesdings.
Petitioner specifically argued in his Step 2 Post-termination meeting that these suspensions
could not be considerad as forms of progressive discipling because Petitionsr did not have a
right to challenge these disciplinary suspension prior to the 2007 MOU, which imposed a “just
cause” standard for discipline; the investigations into Petitioner's misconduct were performed
by the Clark County Office of Diversity, which according fo Petitioner’s counsel had a poticy of
not releasing these investigalions; and Petitioner was allegedly denied his right to review the
investigative file under NRS 289.085. (Exhibit E, Posttermination Transcript, EJDC_ARE
0290-95, 080203, 0912--14). Petitioner made somewhat similar arguments during his Step

3 Arbitration Hearing. In particular, Petitioner argued that his 1997 and 2003 disciplinary

17 3}6
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suspensions were loo remote in time to constitute earlier incidents of progressive discipiing
and that there was a3 lack of due progess with respect to the administration of these
suspensions. (Exhibit C, Arbitration Award, EJDC_ARB 0765). Petitioner now argues that the
Arbitration Award should be set aside because he was denied discovery on these disciplinary
suspensions and was therefore denied a meaningful opportunity to respond to this disciptinary
history. Such an argument is clearly inconsistent with his prior arguments in his Step 2 Post-
termination meeting and his Step 3 Arbitration hearing, where Petitioner argued that the
disciplinary suspensions should not be considered in determining if there was just ¢ause o
terminate kirm. In addition, Petitioner previously stipulated to the standard of review — “just
cause” — and now argues that the standard applied during the arbitration hearing was
incorrect.  This is another inconsigtent argument thal Petitioner has made in the Amended
Petition.

Second, and perhaps most importantly, Petitioner succeeded on these issues. Contrary
ta Pelitionet’s assertion, Ms. Bulta, the Step 2 Post-lermination mesting officer did not
consider these disciplinary suspensions in finding that there was just cause for termination.

On this point, Ms. Bulla found as follows:

Grigvant Knickmeyer engaged in conduct warranting discipling on

several nccasions before January 8 2013 While | affim the

Special Hearing Master De La Garza's finding in this regard, the

conduct that [ believe indspendently uphoids the termination

without prograssive discipiine occurred on January 8, 2013.
(Exhibit 8, Arbitration Joint Exhibit 3, EJBC_ARB 0721).

Similarly, Arbiirator Maclean agreed with Petitioner's arguments that these prior
disciplinary suspensions could not be considered as forms of progressive discipline. Like Ms.
Bulla, Arbitrator MacLean found that there was independent conduct, specifically Petitioner’s
retaliatory conduct toward Ms. Lift, which was sufficient on the first offense to warrant
discharge. (Exhibit C, Arbitration Award, EJDC_ARB 0765). The record clearly establishes
that Petitioner deliberately argued to exclude these suspensions from consideration and he

succeeded on these arguments, Petivoner also succeeded with respect lo fhe standarc of

i I/

i




Ofice ol the

L= R =+ B = .t B

% TR % RV S . T % TN s I ' T % T A S L v e
N o 3 T4, T - S ' S G SO o T (o B + < I R = R & R - N S R ™

28

Attamney Seneral
100 M. Carson 5.
) Chy, MY

ELRTRE T

raview, a5 Arbitrater MacLean apolied the stipulated standard in the Arhitration Award. {(1d. &t
E40DC ARB 0753

Finally, selting aside the Arbitration Award on these bases would be unfair and
prejudicial to the EJDC. Firgt, Petitioner's strategy is somewhat puzzling, as he was
previously successful in convincing two hearing officers to exclude his 1897 and 2003
disciplinary suspensions as forms of progressive discipline, Now, Petitioner is requesting that
this Courl set aside the Arbitration Award to allow him 1o conduct discovery on these issues,
presurmably 50 that these matters could be considered by the arbitralor in determining whether
there was just cause to terminate him. Given the severity of the punishments Petitioner
received, it is highly unlikely that consideration of this evidence will advance Pelilioner's case
in any way. This is particularly true in light of the facl that both Arbitrator Maclean and Ms.
Bulla found that Petitioner's misconduct on January &, 2013, was sufficient to warrant
termination. in addition, Arbitrator Macbean applied the just cause standard, and as argued
above he could not have simultaneousty found that there was just cause for termination and
that the disciplinary action was unreasonable. There is no doubt that setling aside the
Arbitration Award on these bases will be unfair and prejudicial to the EJDG because such a
decision would allow Petitioner to obtain a reversal of the Arbitration Award based on
inconsistent and incompatible positions and would unnecessarly waste the time and
resources of the EJDC by requiring it to further litigate this grievance action based on the
production and presentation of evidence and the application of a standard that will not change
the overalt result.

All of the factors for judicial estoppel weigh in favor of granting the EJOC this equitable
relicf. Petitioner's arguments for vacating the Arbitration Award on the basis that he was
denied due process and discovery with respect to his 1997 and 2003 disciplinary actions must
be dismissed.

[
1
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B. The Arbitration Award Must Be Affirmed Under Both Statutory and Common
Law Standards of Review.

Review of the Arbitration Award is confined o the standards provided for under NRS
38.240(1){d) and Nevada common law. While Petitioner has not made any arguments 1o set-
aside the Arbitration Award under Nevada comman faw, the EJDC will consider these
standards in addition to the statutory standard of review for the purpose of establishing that

there is No basis to award Petitioner reliet.

1. Arbitrator MacLean acted within his powers in finding that just cause
existed to terminate Petitioner.

At the outset, there is 2 presumption that Arbitrator MacLean acted within the scope of
his authority. Heafth Plan of Nevada, fnc., 120 Nev. at 697. Pelitioner carries the burden of
demonstrating by cfear and convincing evidence that Arbitrator Maclean exceeded his
authority. Id.  {emphasis added). Absent such a showing, this Court must assume that
Arbitrator MaclLean acted within the scope of his authority and confirm the award. fd. A
finding that Arbitrator MacLean acted in excess of his authority requires Plaintifi to show that
addressed issues “outside the scope of the governing contract.” fd. Petitioner's aliegations
that Arhitraior MacLean misinterpreied the agreement or made factual or legal emors do not
support vacating an award as being in excess of his powers. /d. at 697-08.

The standard of review applied at the arbitration hearing was within the scope of the
MOL. Perhaps most damaging to Petitioner's argument is the fact that he stiputsted to the
standard of review that he now seeks to challenge, which was whether the EJDC had just
cause to terminate him. (Exhibit C, Arbitration Award, EJDC_ARB 0733). The standard that
the parties stipulated to is expressly provided for in the MOU, which states that “[njo deputy
marshal who has satisfactorily completed probation may be demoted or terminated without
just cause” (Exhibil B, Arbitration Joint Exh. 1, EJDC_ARB 0699). Arbitrator Maclean
considered whether termination over progressive discipiine was appropriate.  {(Exhibit €,
Arbitration Award, EJDC_ARB 0762-64). On this issue, the MOU, Article 13, Section 1{3}

expressly states that “[tihe arbitrator will consider the incident and the discipline in terms of

20 3%)_
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severity of the action, evidence of progressive discipline and appropriateness of the
disciplinary action.” {Exhibit B, Arbitration Joint Exhibit 1, EIDC_AREB 068828). While Petitioner
claims that Arbitrator MaclLean needed to make a finding whether the disciplmary action was
reasonable, this standard is used interchangeably with “appropriate” in that section and would
be subsumed by the just cause standard of review, as it would be impossible 10 argue that
Petitioner's termination was unreasonabie if there is just cause for it. Even if the issug of
reasonableness is somehow not included under either an “appropriateness” or a "just cause”
standard of review, Peiitioner's arguments on this issue allege nothing more than a
misinterpretation of the contract with respect to the appropriate standard that he believes
should have been applied. This is not a legal basis to overturn the award particularly when
the standards applied are grounded in express terms of the MOU. Petitioner’s arguments are
not supparted by the MOU or fogic and must be denied on this issue.

Also contrary to Petitioner's argurnents, consideration of the Clark County Marshals
Division Policy and Procedure Manual is expressly provided for under the MOU. The MOU,
Article 13, Section 1(3) reads, in relevant part, that “[fhe CCDMA recognizes the need for
more severe initial disciplinary action in the event of major violation of established rules,
reguiations or policies of the Courts” (/d.). In addition, Article 13, Section 1(4) reads, In
relevant part, that “Jlust cause may include, but not be limited to: . . . [a] viclation of
established deparimental work riles and procedures.” (id.). The Clark County Marshals
Division Policy and Procedure Manual faills within scope of established departmental work
rules and procedures that may be considered in determining whether there was just cause to
terminate Petitioner. Accordingly, Petitioner's arguments on this issue lack merit.

The Arbitrator's refiance on prior arbitration decisions and legal journals was
appropriate. As Petitioner correctly cites, the MOU, Arlicte 13, Step 3{4), states that “[tjhe
arbitrator shall consider and decide only the particular 1ssues presented by the CCDMA and
the County, and the decision and award shall be based solely on hisfher interpretation of the
application of the express terms of [the MOUL" {fd. at EJDC_ARB 0692). One of the issues

presented for review was the appropriateness of the disciplinary action, or in other words

2 3% 3
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whether Petitioner should be terminated over progressive discipline. (/g at EJDC_ARB
0688}, interpreting the application of this express term would necessarily require knowledge
af the underlying purpose for and the limits of progressive discipline. Petitioner fails to cite (o
any part of the MOU, which precluded Arbitrator Maclean from considering outside sources in
informing his interpretation of this provision. Accordingly, the inclusion of these sources was
prudent and completety within his discretion.

Finally, the Amended Petition could be read as suggesting that Arbitrator Macl.ean
improperty considered evidence of Petitioner's 1997 and 2003 disciplinary suspension.
However, there is no evidence in the record that Pelitioner sought to exclude this evidence on
the basis that he had not been provided discovery related to these suspensions during the
administrative grievance process. Rather, Pelitionar admitted evidence of these suspensions
as a joint exhibit, (fd. at Joint Exhibit 5, EJDC_ARB 0737-33). Petitioner falled 1o notify
Arbitrator Maclean of any potential discovery issues with respect to NRS Chapter 289 ar
Article 13 of the MOU. Petitioner’s failure to act on this issue constitutes a waiver of any
argument that Arbitrator Maclean acted outside the scope of the MOU in admitting and
considering evidence of these suspensions.

For the foregoing reasons, the Amended Petition has not cited to “clear and convincing
evidence” in the recard 1o overcome the presumplion that Arbitrator MaclLean acted within the
scope of his powers. Petitioner's challenge to the Arbitration Award under NRS 38 .241{1)}{d}

rmust be denied.

2. The factual and legal findings in the Arbitration Award are supported by
substantial evidence.

Under the substantial evidence standard, an arbitraiion award may only be sel-aside if
its findings are “completely irational * Wichinsky, 109 Nev. at 90. Here, Petitioner appears to
dispute Arbitrator Maclean's factual findings with respect to his conduct on January 7 and &,
2013. On this issue, Arbitrator Maclean found that the following six allegations that formed

the basis for the discipline were established by a preponderance of the evidence:
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1. That Petitioner said, “fuck this place” whie on duty and i unifom;

2. That Petitioner while on duty and in uniform toid Marshal Eliis that Director Robert
Bennett was going to be fired;

3. That Petitioner referred to Lieutenant Moody as a “motherfucker” and told Marshat Ellis
that he was going to throw Lieutenant Moody under the bus;

4_ That Petitioner showed Marshal Ellis a copy of a civil lawsuit involving Lisutenant
Moody on his phone and told him he was going to distribute a copy of the lawsuit
around the courthouse;

5. That Petitoner unnecessarily scanned Ms. Litt's purse three times; and

6. That Petitioner commented tc Marshal Ellis after Ms. Liit lefi the scanning station that,
“That was the bitch who complained on me.”

(Exhibit C, Arbitration Award, EJDC_AKB 0760}

There is more than substantial evidence to establish these facts through Marshal Ellis
and Ms._ Litt's lestimony and the information they provided during the EJDC’s investigation of
this matter. {See Opposition Brief, § I, 6:22-9:13).

In the Arbitration Award, Arbitrator Maclean stated that he had to make credibility
determinations in making these findings. Petitioner's arguments appear to take issue with the
fac! that Arbitrator MacLean found Marshal Ellis and Ms. Litt's testimony mare credible than
hig. Arbitralor MacLean made numerous findings as to why he found their lestimony more
credible, which included their demeanor while testifying, the manner in which questions were
answered, and the fact that their version of events corroborated each other. {Exhibit C,
Arbitration Award, EJDC_ARB 0761-62). On the other hand, Arbitrator Maclean found
Petitioner's testimony inconsistent, contradictory and sometimes vague, and gave examples
of this from the record. (Jd.). Furthemmore, Arbitrator Maclean found Petitioner's demeanor on
the witness stand was not convincing, as he seemed more concemed about convincing
[Aritrator Maclean] of the wrongs that had been done to him than to testiying to the evenis
o the best of his recollection. (id. at EJDC_ARB 0762}, Petitioner has not provided any

evidence from the record establishing that these credibility determinations were somehow
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“pompletely irationat” or that there was 3 lack of substantial evidence in the record o support
them.

Furthermore, Petitioner has not established that Arbitrator Maclean's finding that just
cause existed for terrination was in any way irational. Rather, Arbitrator Maclean found that
Petitioner’s statements to Marghal Ellis on January 7, 2013, alone would have warranted
progressive disciplineg in the form of a written reprimand on the first ofiense. {fd at
EJDC_ ARB 0763-64). However, Arbitrator Maclean found that Petitioner's conduct crossed
the ling when he showed Marshal Elits a copy of & civil lawsult against Lieulenant Moody,
stated that Lieutenant Moody falsified his application, and indicated that he was going to
circulate the lawsuit. (fd at EJDC_ARB 0764). With respect 1o these actions, Arbilrator

Maclean found the foliowing:

This behavior conslitutes the undermining of supervisory authority,
a serious offense in any work place but totally unacceptable when
done by peace officers charged with the safety and security of a
government buiding. The armed marshals must be prepared 1o
respond to a threat as a cohesive and effective team, and this
means that there must be a functioning and respected chain of
command.  Any effort to underming this command structure can
orly be seen as serious misconduct warranting severe discipline.

{id. .

In addition, Arbitrator Macl.ean found that Petiticner's most serious offense involved his
behavior at the manilor on January 8, 2013, with respect 1o the rescanning of Ms_ Lill's purse.
tld.). In particular, Arbitrator Maclean found that “{Petitioner's] conduct in unnecessarily
rescanning Lift's purse was retaliatory and constituted harassment.” (id. ).

Arbitrator MaclLean further found that:

The hearing officer in the second hearing found that [Petitioners]
behavior in this regard constituted harassment and would alone,
without consideration of previous discipline, justify termination.
The Arbitrator agrees. [Petitioner's] willngness to misuse his
position as a peace officer to get even with or retaliate agamst Litt
for filing a complaint against him dislracted him from his duties and
could easily have jeopardized the safety and security of the
building and the people in it. This misconduct is sufficiently
egregious, in the Arbitrator's view, to warrant termination in and of

tiseli.
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Contrary 1o Petitioner's arguments, the actions which warranted termination involved
him undermining the command struclure al the courthouse and engaging in an abuse of his
power all of which was grossly inappropriate and all of which could have jecpardized the
safety and security of the facdity. Petitioner's termination was just and there |5 more than

substantial evidence in the record 10 support this decision.

3. Petitioner has not identified any laws that Arbitrator MaclLean knew of that
mandated a decision in his favor.

In his Amended Petition, Petitioner alleges that certain rights of his under NRS Chapter
289 were violated. NRS 289 .040(4) provides thal “[a] peace officer must be given a copy of
any comment or document that s placed in an administrative file of the peace officer
maintained by the law enforcement agency.” NRS 289.040G(4). Further, NRS 288.057
provides, in pertinent part, that after the conclusion of an investigalion that causes a law
enforcement agency to imposs punitive action against a peace officer, the peace officer or his
representative may, excepl as otherwise prohibited by federal or state law, may review any
administrative or investigative file maintained by tha law enforcement agency relating to the
investigation, including any recordings, notes, lranscripts of interviews and documents. NRS
289.057{(3Ka).

There iz no evidence in the record to support Pelitioners arguments that his NRS
Chapter 289 rights were viclated. The afgrementioned provisions of NRS Chapter 28% would
grant Petitioner the right to review the entire investigative file related to his misconduct on
January ¢ and 8 2013, as well as his personnel file. These records were provided to
Petitioner during the termination proceedings. (Exhibit D, Pre-termination Transcript,
EJDC_ARB 0779-80, Exhibit F, Receipt Forms, EJDC_ARB 0866-67). As Pelilioner's
counsel acknowledged during the Step 2 Posttermination meeting, the investigations into
Petitioner's misconduct in 1987 and 2003 were conducted and the contents thereof were
maintained by the Clark County Office of Diversity, which is a separate entity from the EJDC.

{Exhibit E, Posttermination Transcript, EJBC ARB 0812-13). These records were not

NTF
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maintained by the EJDC, and wouid not be part of the records that Petitioner would be entitled
to review under the aforementioned statutes.

Petitioner has not established that he notffied Asbitrator Maclean of any alleged
violation of these rights or that compliance with these laws would have mandated a different
result in his arbitration proceeding.  As previously argued, there is no evidence in the
arbitration record that Petitioner sought to exclude this evidence from consideration. The
record establishes that Petitioner successiully argued that these suspensions could not be
considered formns of progressive disciptine. Accordingly, there 1s no evidence thal he property
notified Arbitrator Maclean of these issues or that the evidenee wouid have changed the
result. Therefore, Petitioner's arguments that his alleged rights under NRS Chapler 289 were
violated during the termination proceedings are meritiess and inconsequential,

VI. CONCLUSION

For the reasons stated in this brief, the EJDC respectiully requests that this Court affirm
Lhe Artilralion Award in its entirety.

Pursuant to NRS 2398.030. this document does not contain the Social Security
Nurnber of any person.

DATED this 15" day of April, 2016.

ADAM PAUL LAXALT
Altorney Geperal

BI‘I"- i 3 Yo, AR
FREDERICK J FERDOMG
Senior Deputy Attorney General
Mevada Bar No. 1071
Burgau of Litigation
Public' Safety Division
100N Carson Street
Carson City, NV 89701 4717
Tel: 775-684-1250
Aftorney for Respondent the State of Nevads,
ex rel. Highth Judicial District Lourt CEJDCT)
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CERTIFICATE OF SERVICE

| certify | arn an employee of the Office of the Attorney General, State ol Nevada, and
that on this 15" day of April, 2016, | caused to be served a copy of the foregoing STATE OF
NEVADA EX REL. EIGHTH JUDICIAL DISTRICT COURT'S OPPOSITION TO AMENDED
PETITION TO SET ASIDE ARBITRATION DECISION, OR, IN THE ALTERNATIVE
PETITION FOR JUDICIAL REVIEW, by District Court's Electronic Filing system to:

Attornay for Petitioner;
Kirk T. Kennedy, Esq.

B15 5. Casing Center Bivd
Las Vegas, NV 89101

T (702) 382-3534
Ktkennedylaw@gmail.com

é
SEEEN, Al b
R S . S -

An Employiee df the Gfﬁcé of
The Atloméy Genaral
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CLERK OF THE COURT

EPLY

KIRK T. KENNEDY, ES0).
Mevada Bar No: 5152

213 S, Casine Center Bhvd.
las Vepas, NV 821601
(702} 385-5534

Allomey Tor Pelitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In ihe matter of the Pettion of ) Case No: A-14-TEHI200-F
3 Dept, No; XXX
THOMAS KNICKMEYER, b
)
Fetitioner, } Belore the Senior Judge Depl.
}
w5, )
b
STATE OF NEVADA, ex rel, EIGHTH )
JUDICIAL INSTRICT COURT, !
)
Fespondenl. !
]

PETITIONER’S REPLY TO RESPONDENT'S OPPOSITION TO THL
AMENDED PETITION TG SET ASIDE ARBITRATION DECISION OR, 1N
THE, ALTERNATIVE PETITION FOR JUDICIAL REVIEW

COMES NOW. the Pofitioner, PHOMAS KNICKMIYER. by and through his

undersigned counscl, KIRK T. KENNEDY, ES()., who files this neply to the
Respondent's opposition 1o his Amended Petition fited on December 15, 2015,
in support hercol, Pelitioner relies on the follewing points and authorities; his
filed Amended Petition and its attached exhibits and ali pleadings on [ile heretn,
Tratcid this 3" doy o May, 2016,

fkark T, Kennedy

KIRE 1. EENNEDY  ES0.
Mewvada Bar Moz 5132

515 S, Casino Ceonter Blvil.
Las Wopas, NY 89101

(02t 3§5~5534

Adomey [or Petitloner
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POINTS AND ALTHORIHIES

L. Arbhiteation Standards of Review:
Arbitrators arc afforlcd broad diserction in making detorminabions of 15sues

under an arbitration agreement. City of Reno v, Il Union of Operating Enuineers

Stationary Local 39 284 P.3d 1162 { Nev_, 2009},

Whern interpreting a collective bargaining agrecment, an arbiirator’s award may
not he contradictory lo the express language of 1he agreement. City of Reng, at 1162,

citing o International Associition of Firztightors v. City of Las Vegas, T07 New, S06,

910, 823 P.2d 877, 87901991} [{an arbiwation wward is based on the collecive
bargaining agrecment, courts must enforce the award cven il the arbitrator's
intetpretation is ambiguous or would be different ftom the court’s inferpretation. Id.
The scope of a distict conrl’s revicw of an arbitration award 1s fimited, 1.¢. “the
party sucking Lo attack the validity of an arbitration award has the bueden ol proving, by
clear und convineing evidence, the statutory or common-law ground relied upon for

chailenging the wward ™ Summa Emergeney Assoctates, Ing, V. Tmergency Physicians

irsurance Company, o al. No. 67124 (New, April 21, 2016), ¢iting to Health Plan of

Nevada, inc. v, Rainbow Medical, LLC, 120 Ney, 689, 693, 100 P.3d 172, 176 {2004}

Einder lhe Nevada Arbitration Act there are statutory seounds under NRS 38.241
to invalidate an arbitration award, however, there are also common-taw grounds o
vacawe an awiard, e (1) i the award is arbierary, capricious or unsupperted by the

agrecment or {2) 1 the arbitralor manilesty jgnnred the law.” Sempa Emergency, ai 3,

citing to Clark County Education Association v, Cark County School Iigtniet, 122 Ney,

337,341,131 P3d 5, 8 (2006).

“An arbitrator’s fnding 15 not arbilrary or capricions when 115 a mere
misinterpretation of the law, but onby when it is 4 linding that is not supported by
substantial evidencs in the cecord ™ Ld., a1 343-344,

Resarding whether an arbitrator manifestly ignored the law, 4o arbitrator s crrer
ol fact ot misapphication of the law does not ordinarly racet this standard. Swiung

Cmeraeney, al 3-4, “Manilest disregard of the law goes beyond whether the law was

35/
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correctly interpreted, i encantpasses a conscious disregard of apphicable law.” Health

Blan ol Mevada, 20 Nev, AL 699

The Supremic Court has ruled that
~Arbitrators do not cxeeed their powers it thair interpretation of an agreement, cven 1l
arToneous. 15 eationally groumiled in the agreenrent. The guestion is whether the
arbitraior hal the anthority uader the agreement to decide an issue, not whether
the issue was correctly decided. Review under excess of authonty grounds 15 limited
and ondy granted in very unuseal circamsiances. An award should be enforced so long
as Lhe arbitrator ts arguably construing or applying the contract. If there 15 a colorable
justitication lor the outcome, the award sheuld be coniirmed.”™ Heaith Plan, |06 P.3d
178, (Empliasis added).

11. The Arbitrator’s Pecision Exceeded the Authority Given by Artiele 13:

Arbitrator McLean consciousty disreparded the law and the scope of s anthority
under the CRA, Furthermore, his decision upholding Knickmeyer's lermination was
unsupporied s he made no Iindings ol reasonablencss, as required by the CBA.

The mandases ol Article 13 require an arbitrator (0 make findings of
reasanableness regarding {he propricty of the discipline imposed m response 1o the
actions faken by a marshal. Pet, Bxtubit 7. Article 13, Seetion 1-Discipline (3). pg. 7.
Mo such cxplictt findings are apparent in the Arhitrator’s Decision,

The Arbitrater’s findings appear predicated upon his reling that the re-scanmng
of Amanda Litt's purse was “suflicicnily cgrosious™ (o support lemunation. Exh. 6,
Arbitration Decision, pg. 13, The Arbitrator specificalty found ihat Knickmeyer's
conduct, in this instance alone, was sufficiently ceregious o support lermination. ld.,
pu. 14,

Missing from the Arbiteator™s findings was any analysis that the termination was
reasonuble, in light of other less severe ioems of discipline. The Arbitrator fatled o
miake w speci(ic [inding thai the District Courl’s decision to wrminatle was reasonable as
o this specific ineident. This failure 1s a conscious disregard of the authorily granted the

Acbitrator by the CBA and as specilically required by Article 13, Section 1-Disciphine

()

Srr




12

s

Lyl

The Arbitrator failed to follow the reguirements ol Article 13 in bos Deession and
exhibited a4 conscions dissegard lor those mandates. Article 13 states thal the arbitrator
shall not have the authority 10 modify, amend. abler, ignore, add 1o or subtract from any
of the provizions of the CBA. Exhibit 7- CBA, Aticle 13, pgs, 10-11. By fathmg to
cxpressly provide a reasonableness unalysis, the Arbirrator has ryirored o mandatory
prevision of Article 13, To ignore the requarcoents ol the CBA s to conumit a conscious
disregard ol an arbitrator’s obligations,

RBased om the forceeing, Arbiiator MeLean's decision was both unsupported by
the provisions ol Article |3 and cvidenced a consetous disregard for the mandates of
Acticle 13, as sot forth herein,  In this case, Petiones realfinms that both slatutory
srounds cxist undor NES 38.241 10 invalickite the arbitration sward and comimaon-law

crounds W vacate the award, as sci [orth above.  Summa Emergeney. at 3, citing 1o

Clark County Bducation Association v, Cark County School Disirict, 122 Nev. 337, 341,

131 P.3d 5.8 (2006}, Clear and convincing cvidence supports the setling aside ol that
award.

1. Petitioner’s NRS 282 Arvaments Overcome Respendent’s Claims of Judicial
Estoppel:

Respondent argues that Pelitioner™s claims of NES 289 violations arc nol
preserved in the record below. The Respordent ignores the arguments and [acis
previously sel lonh in the Amended Petition.

Knickmeyer was subjected 1o disciphine and ullimately termunation pursuant 1o
the Article 13 Gricvance and Disciplinary Procedures set forth in the Memerandum ol
Understanding between the Eighth Judicial Diserict Court and the Clark County Deputy
Marshals Association. Peutionet’s Exhilat 7, Article |3,

Article 13 acknowledges that all deputy maarshals are afTorded those nghts set
forth in Nevada Bevised Siatues 289 ot seq. Pursuand 1o those statues, NRS 259,040,

289060 and 289,080 provide requirements that all of the investigative files, notes and

3)7
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documenis used against a peace ofNoer during an investigation 1nte isconduct must be
made aveilable w and disclosed 1o the peace oflcer.

Article E3 also has 1 diselosure requitement., 1o wil
=, both pantes will make Jull disclosure ol the lacts and evidence which beur on the
vricvance, tncluding bul not limited (o {urnishing copics oi evidence. documents, Teports
writlen stalemenis and wilnesses relied upon to suppor their basis of action,” Pet. Exh.
7. Article 153(5).

Reearding the subject of discipline, Article 13, Scction W3} provides, in part, thal
Hhe decision to uphold the disciphinecy aciiun will be based on the reasonableness ol he
discipline imposed by the suparvisor in response 1o the aclions taken or nol taken by the
marshal

Article 13 also provides that a deputy marshal shall have complete access o
review all tiems m his personal {ike. Artiele 13, Scet, 1(6).

The tormination action againsi Kniekmeyer was mnitigted by the Respondent i
Ocigber, 2013, when Knickmeyer reccive] wrilten notification of the allegaions and
notice that he was being placed on administrative leave pending termination, Pel, Lixh. 3,
Notice re; Temunation.

The subject uive recommended lermination prensed on Knickmeser's overatl
disciplinary history, which included a witlen reprimand Trom May 20, 2013 0 20 day
suspension Tom July, 2003; and 2 3 day suspension [rom July, 1997, K, This Notice
Failed to provide copics of any retevant documentation in support of the 2003 or the
1997 incidents. Pet. Exhibit 1-lovestigative Report,

This disciplinary history was relied upon ot Koickmeyer's Step 1 hearing on
sovormber 7, 2013, Pet, Exhibit 4. Step 1 Decision, The same history was wlso relicd
upon al the Siep 2 hearing conducted February 3, 2014, Pet. Exhibu 3, Step 2 Deersion,
The Respondent utilized this history 33 o means to improperly and unlairly hypass olher
finmns of progressive discipline i this mateer.

Petitioner Krickmueyer was ool provided eay discevery rclated 1o the suspension

maticrs frone 2003 and 1997, nor any mearungiud opportunity 10 delend apanst that

IS
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disciplinary history which was used agamst him at both Step heanngs. The Respondent
willfully failed and refused o provide any of the backeround reports and stalements
regarding both suspenston incidents prior w either Step hearing. The Respondent™s
conduce was 2 wiltful violation of NRE 28490004} and ZEU057, which iz also u
vinlation ol ihe exsting CBA.

The Respondent wiilized the prier disciplinary history Lo support ils fermination
action and Lo support s unrcasomible decision 1o bypass othar {ovos of progressive
discipline to redress what weore essentiatly relatively minor incidents from January, 2013,
Pursuant to Novada Rovised Statues 2849 0440, 289057, 289 000 and 289080, which 15
applicable to this malter pursusnat 1o the CBA, the Respondent was legally obligaled 1o
provide Kntckmewer sccess 10 all information and documents being utilized at cach
lcaring, ve. Step 1. Step 2 and Arbitration, The failsre of the Respondent o pronade this
infommation, for cach hearing, consttules a clear viokdwon of Nevada law and the
mandates of the exisling colbective bargaining agrecnent.

In this instance, as cvidenced by the findings at the Step 1 and Step 2 heanngs,
Knickmeover was deprived of a meaningful opponunily tw contest and explam the mature
ol his prrow diseiplinary background, because ol the Respondend’s relusal to disclose any
of the subject records and documentation related o that kistory. The Respondent’s
refusal was a direct and explicit violalion ol NRS 289,

1his vielation suppaorts the sctting aside ol the arbiteation decision, stnce. {rom
the meeplion of the disaipline process. Knickmeyer's NRES 289 nghts were debberately
wnored by the Respondent. The entire process from the Step | w the linal arbitration
veas infected with substantive defects related o the willind vinlauons of NRS 289 by the
REespondent.

These delcets and wiltful violations kad the ret efTeet of depriving Petitioney of
a fubl and [air heanng or the epportunity o elfectively challenge his temminalion pror 1o
the [inal Arbitraiion hearing. Vhe Respondent's relusal w follow the rules ol full and fair
disclosure, a3 required by NRS 289, equates o the towal denial of important 1ue Process

richts and statutory rights held by peace officer Knickmeyer,

J




Petitionegr ¢contends that he did olyject 10 the admission of the subjeet exhibits at
both his Step | and Siep 2 hearings, duc 1o the lack ol full disclosure by the Responadent
prior te cach hearing. "The Respondent’s opposition acknowledpes these [acts, At the
Arbitration, the subject discipline notices were admived as joint exhibits, however,
again. the Respondent [ailed to provide the Petitioner access 1o cach disciplinary related
i1le [or both the 1997 and 2003 ncidents.

The Arbitratonr”s Pecision conceded that Knickmoeyver had valid due process:
argtaents relited to the ualization of the pror 1997 and 2003 disciplinary story andg
that such reconrds were o remote in time 16 be utilized as poior diseipline. Pet, Lxh, €.
Arbitration Decision, pe. 14, This concession by the Arbiteador dispules the utilization
by the Step |and Step 2 hearing masters of the sue prior disciplinary events to juslity
the temunation decision of Koeickmeyver tor the Tanuary, 2013, incidents.

[he Respondent is incorrect and misstates the record when it argues that the Swp
2 hearing officer Bulia did not rely upon the prior discipline 1o support her lermination
decision, Bulla’s Step 2 decision concedes the following:

[. Bulla specifically stated in her decision that she incorporated the lndings of the Swep |
keartng ofhicer into her decision. Pel. Exh 5, Step 2 Decision, pp 2.

2. Bubla admitted that she relied on Knickmever™s prior disciplinary history when she
slated Lhad = here are cdber instances of misconduct referenced in ihe Step 1 decision.”
Id, pe. 6. She stated thers was not only ong ipstance of misconduel imvolving
Knickmeyer, which may have justilied progressive disciptine 45 opposed da lemunation.
Lel.

3. Bulla held as well that: =1 belweve the forcpoing demonstrates sufficient harm under
Julivon 1o support lermination, capecially in light of the Gricvant™s other conduct, ld., a1
8.

4. Bufla alzo staled in conclusion Making into account hs other mappropriate conduct
set forth in Special [earing Master De La Garza’s dectsion, Grievanat Knickmeyer's
termination was appropriate and should swand.”™ Ll at 2.

The Respondeat’ s argurncnts for judicial estoppet are misplaced and ursupported
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i this meanier,  Clearty, Kowekoweyer was not soccessful o he Step 2 heuning in zelling
Bulla 1o ignore the prior disciplinary history. This is a faial {law © the Respondent’'s
claims in support of judiciad estoppel.

There 15 no menit to the Respondent’s argumert that Kmickmeyer s alicpting 1o
advance "eonstslent posilions™ related W how the poor disciplinacy acttons from 1997
and 203 were used in hus Siop hearings and the arbitration. The Respondent 1s ¢reating
a contradiction which does anl exist, singe 1t is cleac that the Siep 2 officer atilized the
prior disciplinary hislory, as noled above, in her [Tnal decision making proccss,

Knickmeyer’s posttion remains that the prior diseipline should nod have been
wxed agaimst him 0 any ol the grievance hearings due o0 the fabure ol the Respondent to
provide proper disclosure of all matwers related 1o the prior conduct in violation of NRES
289, The fact that the 1997 and 2003 discipline memorandums were albowed as joint
exhibats oe the arbriration does not excuse the fact that the Respondent stldl lailed to
disclose the investigative files associated with cach incident throughout the history of the
Step hearings to arbilration.

Addittonally, the Bespondent’s contention that the Step 2 hearning ollicer and the
Arbitrator did not specifically rely on the pnor discipline 1n reaching their conclusions is
patenily false and migstates the record.  The prior discipline was part of the recond n
cach of the Article 13 hearings given o Knickmeyer. The prior disciphne was initially
delincated in the Notice of Torminatien doctment given o Kmickmeyer, whach started
this process. Pel Exh. 3, Notice of Termunation.

The pnor disciphine was also referenced 1 cach Step bearing deaision and pagt
of the record of the proceedings 1 the Arbrration. Contrary 1o the claims ol the
Bespomdent, both Step hearing ofticers relicd on the prios discipline w suppert a [nding
of termination as opposed Lo implementing progressive discipline lor Koacknaeyer,
Without question, the existenes of Knckmeyer's prior, remote disciphing s 1997 and
2003 was a [oundational factor for the discipline resulting in his termination.

The Respondent argues that ihe claimed NRS 259 violations regarding prior

discipline would not kave changed the final result of the Axbitrator. Respond. Qpp.. pg.
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26, FEven thougi the Arbitrator found the 1997 and 2003 actions oo remol: 1 Hme Lo
be ulilized in Knickmeyers termination action, both the Step | and Step 2 heaning
masters utifized and relied upon the same, rewie incideals of discipline w support ther
termmination decisions. Flerein les the contradiction and duc process violatinn, sinee the
Slep hearing masters relied upon stale, remote disciplinary actions i reaching thor
terminalion decisions. The existencs of these prior events supported the bypassing of
progressive discipline and imposttion of lermunation, as stated 0 each Swep decision, 17
the prior. renwle disciplingry acions wore not admitied mto cvidence n both Step
hearing decisions, then the termination decision waould be wholly unsupporied as there
would be no justification {0 tgnore progressive disciphine agaimst Kuickmeyer.
Therefore, lhe Respondent’'s ctaims that the NES 289 vielations wiere
inconsequential fenores the infecied chain of events iniliated with the Notice of
‘Fermination and both Seep hearings which rehed on the stade. prior events from 1997

and 2003 10 jusiily lemnination over other forms of discipline.

Y. Corclusion:

For all the [oregotng reasons and those sct forth in the Ameanded Petition. the
Arbitration Decision should ba set aside and the malter remanded 1o 2 now arbitration
hearing belore o newly appointed arbitmlor.

Dated this 4% day of May, 2016,

deKark T, Kenned

NMevada Boe o 3032
215 5. Casing Conter Glvd,
[as Vopas, WY a810]
(702} 383-3334

Attorney {or Peutwoncr

S
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CERTIFICATE OF SERVICE

Eherehy allirn that on this 4" day of May, 2006, 1 mated via first class

LS. Mail 10 the Respondent a copy of the Foregoing Lo:

Frederick 1. Pecdomio
Depuly Attorney General
[ N Carson &1,
Carson Cily, NV 89701

MKk 1. Kenngdy
Law OfMice ol Kitk T. Kennedy

AFFIRMATION REGARDING SOCIAL SECURITY NUMBERS

[ hereby allirm that the toregoing contains no social security numbers.

Dated this 4 day ol May, 2016,

ARk T, Kennedy

K ENMMNE 5 ol
Novada Bar No: 3032
815 5. Casing Center Rivd,
Las ¥egas, NV 89101
{702y 385-5534
Attorney for Pelitioner
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CLERK OF THE COURT

ORDE

KIRK T KENNLDY, ERQ.
Moevada Brar ho: 3032

813 5. Coasina Center Blvd.
Las Yepns, WY 5910

(7O} 363-5334

Attorney for Petitioper

DISTRICY COURY
CLARK COUNTY, NEVADA

Case Mot A-]4-711200-9
Drept. Moo XXX

In1 the matter of fhe Petition ol

THOMAS KMNICKMEYER,
Metitioner.

VS,

SUATE OF NEVADA, ex el LG
JUAHCIAL BISTRICT COURTY,

Fespondent.

o et T gt e et e m e e e e e et

OKRDER DENYING RESPONDENIT™S MOTION TO DISMISS AMENDED
PETITION TO SET ASLE ARBITRATION DECISION OR, N THE
ALTERNATIVE PETITION FOR JUDICIAL REVIEW

Having conte on b bearing on the 170 G of Febmuary, 2016, on the
Respondent’s meiion to dismiss amended petition 1 sck avde The arkslentzon decigion., o
in the alterative petition for padicial review and opposition having becn filed by the
Petitioner and the Respondenl (1ing 1ts rephy and all parties present througl comnsel, and
pood vatse appearing thereiore;

F1 15 HEREBY ORDERED. that based ou e reasons sef forth by the Counl
the time of hearing, the motion to disiness 15 RN 1B ER

T 1S EERERY FURTUER ORDERED, 1 the Respondent shall have until

Aprtl 152016, w0 il ils appesition to the Amended Potition. The Petitioner shall bave
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Electronically Fied
04/15/2016 03-30:31 PM

OPPS 0. b Beleasrnen

ADAM PALIL LAXALT CLERK OF THE COURT
Attorney General

FREDERICK J. PERDOMO
Senior Deputy Altorney General
Nevada Bar No. 10714

Bureau of Litigation

Public Safely Division

100 M. Carson Street

Carson City, Nevada 897014717
Tel: (775} 684-1250

Email: fperdomo@ag.nv.gov
Attorneys for Respondent

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

In the matter of the Petition of CASE NG.: A-14-711200-P
DEFT. NC: 32

THOMAS KNICKMEYER,

: Hearing Date: May 20, 2016

Petitioner, i Hearing Time: 3:00 a.m.

V.

STATE OF NEVADA, exrel,, EIGHTH
JUDIGIAL DISTRICT COURT,

Fespondent.

STATE OF NEVADA EX REL. FIGHTH JUDICIAL DISTRICT COURT'S
OPPOSITION TO AMENDED PETITION TO SET ASIDE ARBITRATIQN DECISION, OR. IN
THE ALTERNATIVE PETITION FOR JUDICIAL REVIEW

Respondent, the State of Nevada, ex ref. Eighth Judicial District Court "EJ DC", through
counsel, Adam Paul Laxalt, Attorney General of ihe State of Nevada, and Frederick J.
Perdomo, Senior Deputy Attorney General, hereby files this Opposition o Petitiongr Thomas
Knickmeyer's “Petitioner” Armended Petition 1o Set Aside Arbitration Decision, or, in the
alternative Petition for Judicial Review. This brief is supported by the following memorandum
of points and authorilies, the attached exhibits, all papers and pleadings on file in this action,

and the oral argument schaduled for May 20, 2016 at 3:00 a.m,
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Petitioner's Amended Petition to Set Aside Arbitration Decision, or, in the altemative
Petition for Judicial Review “Amended Petition” must be denied and the Arbitration Award
must be affimned as the arguments contained therein were not preserved for judicial review,
are equitably barred, or failed to address or meet the strict and Iimited standard of review.

First, Petitioner cannot assert arguments for the first time on judicial review of the
Arbitration Award. There is no record of Pelitioner seeking discovery raizted to his 1987 and
2003 disciplinary suspensions under the Memorancum of Undarstanding "MOU” and KRS
Chapter 8% or, otherwiss ofiecting o arguing that the EJDC failed to oblain and provide him
willy ihese investigative fites for use during ihe grevance procescings.  Furnihermore,
Petitionar stisiated 0 (he sitandard of review on arbitration and falled to object 1o the
admission of (ne Clark County Marshals Division Peolicy and Procedure Manual.  Ascordngly,
Patitoner failsd to preserve arguments relsted io discovery and the appropriate standard of
review under the MOU for judicial review.

Secand, Petitioner cannot take positions on judicial review that are inconsistent with the
positions he advanced during the administrative grievance process. To this point, judicial
estoppe! prevenis a parly from taking clearly inconsistent positions and deriving an unfair
advanlage from changing its position. During the grievance proceeding, Petitioner argued that
the hearing officers could not consider his 1997 and 2003 discipiinary SUSpEensIions as
progressive forms of discipline for various reasons. Now, Petitioner argues that the Arbitration
Award should be set aside because he was denied discovery relaled fo these disciplinary
suspensions and was therefore prevented from explaining and responding to the investigative
evidence that resulted in his suspensions. In addition, Pefitioner argues that a different
standard of review shoutd have been applied during the arbitration proceeding. Petitioner's
prior posilions were successiul as the evidence of his suspensions were not considered as
forms of progressive discipline and the arbitrator applied the stipulated standard. which was

just cause. Permitting Petitioner to set aside the Arbitration Award based on this Tundamental

: 327
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change in his positions gives Petitioner an unfair advantage in this litigation and requining the
EJDC to expend additional resources to litigate matters that were inconseguential to the
hearings officers’ decisions is unfairly detrimental to the EJDC. Accordingly, Petitioner should
be equitably estopped from advancing these arguments in the Amended Petition.

Third, the Arbitration Award must be affirmed under Nevada's statutory standard of
review. Under this standard, Petitioner must establish that the arbitrator exceeded his powers
by clear and convincing evidence. Allegations that an arbitrator misinterpreted an agreement
are not sufficient to overturn an award. In other words, an award shouid be upheld as long as
it is rationally grounded in the contract, Petitiongr alleges that the arbitrator exceeded his
power by not making express findings as to the reasonableness of the disciplinary action, by
considering provisions in the Clark Gounty Marshals Division Policy and Procedure Manual,
and by referring to outside sources to define the purpose for and limits of progressive
discipline. However, the standard of review — “just cause” —was stipulated to by Petitioner and
provided for under the lerms of the MOU. Petitionet's violations of the Clark County Marshals
Division Policy and Procedure Manua! were an express consideration within the terms of the
MOQU for determining whether the EJDC had just cause lo terminate him.  Any
reasonableness standard would have been subsumed by the “just cause” standard, as the
Arbitrator could not simultaneously find that the EJDC had "just cause” to terminate him and
find that such disciplinary action was unreasonable. Petitioner's arguments are without merit.

Finally, the Arbitration Award must be affirmed under Nevada's common law standard
of review. While Petitioner does not directly address this standard of review, under the
common taw, an arbitration award must be affirmed if it is supporied by substantial evidence
and Petitioner cannot cite to a law that the arbitrator knew about that mandated a different
result. Here, there is more than substantial evidence to support the factual and iegal
conclusions made by the arbitrator through the testimony, investigative reports and
investigative interviews provided by Deputy Marshal David Ellis and Amanda Litt. Petitioner
has not ciled to any evidence to suggest that these findings were in any way “completely

irrational” as required under the substantial evidence standard. In addition, Petitioner has not
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cited to any law raised during the arbitration process that mandated a different result.
Petitioner argues that the EJDC did not provide him discovery relaled to his 1887 and 2003
disciplinary suspensions, however, as argued above, Petitioner did not raise these issues
either prior to or during the arbitration, and therefore, did not place the arbitrator on notice of
these issues. Furthermore, as further argued above, Petitioner successiully argued for
exclusion of these suspensions as forms of progressive discipling, so the evidence was
ultimately ingonsequential to the arbitrator's decision. Simply put, Fetitioner has no viable
arguments {0 set aside the arbitration decision under the common law.

For these reasons and those argued more fully below, the EJDC respectfully requests
that this Court affirm the Arbitration Award in its enlirety.

1. STATEMENT OF CASE

Petitioner commenced this action on December 16, 2014, by filing a Petition fo Set
Aside Arbitration Decision “Petition” under NRS 289.120. The Petition sought an order from
this Court setting aside the Arbitration Award, which upheld the EJDC’s decision to terminate
Fetitioner as a result of serious misconduct.

The terrmination process commenced on October 23, 2013, when Petitioner received a
natice that the EJDC was placing him on administrative teave and recommending termination
as a result of various forms of miscanduct he engaged in on January 7 and 8, 2013, {Exhibit
B Arbitration Joint Exhibil 4, EJDC_ARB 0727-29)." The termination process was guided by
a MOU between the Clark County Deputy Marshals Association "CCOMA™ and the EJDC,
which provided for a three-step grievance procedure. (fd. at Arbitration Joint Exhibit 1,
EJDGC ARB 0887-707). Petitioner was represented by counsel for CCOMA during the first
two steps of this process and private counsel during the tast step of this process.

P
HH

" in the interest of brevity, the EJDCs brief wilf rely on excarpts of the record sibmitted n support o s
totion to Dismiss. of in the alfemative, Response o Petition to Set Aside Arbitration Award filed on February B,
15, To the extent that this Court balieves that the mecord should be refied i ies entirety 1o support of ths
opposition bnef, the EJDC respectiully requests l2ave to take this action.
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Petitioner received a Slep 1 Pre-termination meeting on November 7, 2013, before
Special Hearing Master Melisa De La Garza, Esq. {"Hearing Masier De La Garza™). {/d. at
Joint Exhibit 2, EIDC_ARB 0711). The meeting concluded without a resclution between the
EJDC and Petitioner. {d.). Following the meeting, Hearing Master De La Garza entered an
eleven page written ruling, which sustained six of the seven allegations of misconduct against
Patitioner and upheld Ihe EJDC's recommendation to terminate him.  {/d. at EJDC_ARB
0708-18). The EJDC's Court Administrator, Steven Grierson, adopted these findings on
November 14, 2013 and terminated Petitioner. (ld. at Arbitration EMP. Exhibit 5, EIDC_ARB
DGE1).

On November 18, 2013, Pelitioner, through CCDMA counsel, appealed this decision
and requested a Step 2 Posttermination meeting. (fd. at Arbitration EMF, Exhibit 6,
FJDC_ARB 0682-83). Petitioner received a Step 2 Post-termination meeting on February 5,
2014, before Bonnie Buila {"Ms. Bulla™), who was designated by the EJDC to preside over the
meeting. (/d. at Arbitration Joint Exhibit 3, EJDC_ARB 0719}, Once again, Petitioner and the
EJOC did not resolve their differences at that meeting. {fd.).  After the meeting concluded,
Ms. Bulla issued an eight page written ruling, which found that the EJDC had just cause 1o
terminate Petitioner. (fd. at EJDC_ARB 071926}

Thereafter, Pelitioner reguested that the matter be submitied to arbitration. The parties
selected a neutral arbitrator, Harry M. MaclLean "Arbitrator MacLean”, to hear the matter. The
arbitration hearing was held on September 11, 2014, (Exhibit A, Arbitration Transcrpt,
EJDC_ARB 0001-0276). ©On November 3, 2014, the parties submitted written briafs in
supporl of their respective positions. (Exhibit C, Arbitration Award, EJDG_ARB 0752).
Arbitrator MacLean issued a writter ruling on Novermber 24, 2014, which found that the EiDC
had just cause to terminate Petitioner. (fd. at EJDC_ARB 0752-63).

The EJDC filed & Motion to Dismiss, or in the alternative, Response to Petition to Set
Aside Arbitration Decision on February 8, 2015. Petitioner filed an opposition 1o that motion

on March 2. 2015 The EJDC's Motion to Dismiss was heard and denied by the Court on

Novemnber 9, 2015, In denying the motion, the Districl Judge ordered Petitioner 1o file an

5 S
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amendead pefition. An order was entered 1o that effect on November 16, 2015. Petitioner filed
the Amended Petition an December 15, 2015. The EJDC fiied a second Motion to Dismiss on
danuary 15, 2016, Petitioner filed an opposition to thal motion on February 3, 2016 and the
EIDC filed a reply brief on February 11, 2016. The EJDC’s Motion to Dismiss was heard on
February 12, 2016, and denied on that day. An order was entered to that effect an February
25, 2016, In that order, the EJDC was directed to file an oppesition to Plaintiffs Amended
Petition by April 15, 2016, and Petitioner was directed to file his reply brief by May S, 2016. A
hearing is scheduled in this matter for May 20, 2016 at 8:00 a.m.

. STATEMENT OF FACTS

Petitioner was hired by Judge Donald Mosley as judicial marshal on July 25, 1985,
(Exhibit C, Arbitration Award, EJDC ARB 0753). During his tenure as judicial marshal, which
tasted until March 5, 2012, Petitioner was disciplined by Judge Mosley twice, on July 17,
1997, and July 14, 2003, for EECC related misconduct involving sexual harassment of his
female co-workers. (Exhibit B, Arbitration Joint Exhibit 5, EJDC_ARB 073733, Exhibit C,
Arbitration Award, EJOC ARB 0756). The first discipiinary action resulted in a three day
suspension without pay and the second disciplinary action resufted in a iwenly day
suspension without pay and a warning that “if there is repeat behavior of this nature in the
future, such shall be grounds for immediate terminatian whether or not such conduct i3 ‘per
se’ uniawful.” {/d.).

On March 5, 2012, Petitioner began work as an administrative marshal for the EJDC,
{Exhibit C, Arbitration Award, EJDC_ARB 0753). He remained in this position untd he was
terrninaled on November 14, 2013, for engaging in misconduct on January 7 and 8, 2015,
{fd.). On January 7, 2013, Deputy Marshal David Elis “Marshal Elis™ was working the
observation and conveyor position at the baggage scanner at the security entrance (o the
Regional Justice Center *RJC”. (Exhibit B, Arbitration Transcript, EJDC_ARB 0021:3-22:11,
Exhibit C, Arbitration Award, EJOC _ARB 0754). His position involved observing people
coming through the magnetometer, advising them on what neaeded to be pul on the conveyar,

wanding some of them, and checking the scanned items when asked to by the marshat on the

6 25
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monitor. (id.). Pelitioner was working the maonitor, which involved waiching a screen showing
the items passing through the scanner on the conveyor belt. (id). Marshal Ellis reported and
later testified that early in the shift at 7.30 a.m., Petitioner complained that he was the subject
of an Internal Affairs investigation regarding an incident that occurred with a female attorney
on the 121th floor or the RJC. {Exhibit A, Arbitration Transcript, EJDC_ARB 0024:2-25, Exhibit
B. Arbitration EMP. Exhibit 1, EJDG_ARB 0277, Exhibit C, Arbitration Award, EJDC_ARB
{754-55). At one point during this shift, Petitioner said, “fuck tms place." (Exhibit A,
Arbitration Transcript, EJDGC_ARB 0024:7-10, Exhibit B, Arbitration EMP. Exhibit 1,
£JDC ARB 0277, Exhibit G, Arbitration Award, EJDC_ARB (0755). Petitioner also said that
both he and Director of Security Bob Bennett “Director Bennett” were going to be fired
hecause of the investigation. (Exhibit A, Arbitration Transcript, EJDC_ARB 0024:16-21,
Exhibit B, Arbitration EMP. Exhibit 1, EJDC _ARB 0277, Exhibit C, Arbitration Award,
EJDC_ARB 0755).

The next day, January 8, 2013, Marshal Eilis was again working at the conveyor
position and Petitioner was working at the monitor.  (Exhibit A, Arbitration Transcript,
EJDC ARB 0025:22-27:9, Exhibit B, Arbitralion EMP. Exhibit 1, EJDC_ARB 0277, Exhibit G,
Arbitration Award, EJDC_ARB 0755). Marshal Eilis reported and laler testified that Petitioner
showed him a copy of a civil lawsuit in California filed against Lieutenant Steve Moogy
“‘Lieutenant Moody". (Exhibit A, Arbitration Transcript, EJDC 0028:11-15, Exhibit B,
Arbitration EMP. Exhibit 1, EJDC 0277, Exhibit C, Arbitration Award, EJDC 0755). Petilioner
totd Marshal Ellis that Lieutenant Moody had lied on his employment application with the Court
and that he was going to show the lawsuit to everyone in the building. (Exhibit A, Arbitrabion
Transcript, EIDC_ARB 0029:11-22, Exhibit B, Arbitration EMP. Exhibit 1, EJDC ARB 0277,
Exhibit G, Arbitration Award, EJDC_ARRB 0755}, Petitioner Lhen said that he couldn’t “stand
the motherfucker,” referring to Lieutenant Moody, and that he was going 1o throw him “under
the bus." {Exhibit A, Arbitration Transcript, EJDC_ARB 0025:20-283, Exhibit B, Arbitration
EMP. Exhibit 1, EJDC 0277, Exhibit C, Arbitration Award, EJDC_ARDB 0753).

: 527
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Shortly thereafter, a female atiorney, lafer identified as Amandsa Litt "Ms. Litt", walked
through their security line. {Exhibit A, Arbitration Transcript, EJDCARB 0031:9-20, Exhibit B,
Arbitration EMP. Exhibit 1, EJDC_ARB 027778, Exhibit C, Arbitration Award, EJDC_ARE
0753). Ms. Litt put her bag through the scanner. {id.). According {o Marshal Ellis, Petitioner
told him to check the bag, which he did. {Exhibit A, Arbitration Transcript, EJDC_ARB
0031:21-32:15, Exhibit 8, Arbitration EMP. Exhibil 1, EJDC_ARB 0277-78, Exhibit C,
Arbitration Award, EJDC_ARB 0755). He handed the bag to Petitioner to run through the
scanner again. {d.y Petitioner then put the bag through the scanner a second time. {/d.) On
the second time, Marshal Ellis was curious as to why Petitioner kept checking the bag, and he
proceeded to ook at the bag on the monitor as it went through the scanner. {Exhibit A,
Arbitration Transcript, EJDC_ARB 0056.8-57:2, Exhibit B, Arbitration EMP. Exhibit 1,
EJDC_ARB 0277-78, Exhibit C, Arbitration Award, EJDC_ARE 0753). Marshal Ellis reported
that he did not see anything suspictous, but Petitioner ran the bag through the scanner a third
time. ({Exhibit A, Arbitration Transcript, EJDC_ARB 00567:12-58:20, Exhibit B, Arbitration
EMP. Exhibit 1, EJDC_ARB 0277-78, Exhibit C, Arbitration Award, EJDC_ARB (755}
Marshal Ellis later testified that he thought the third scan was totally unnecessarny. {Exhibit A,
Arbitration Transcript, EJDC_ARB 0057:12-20, Exhibil C, Arbitralion Award, EJDC_ARB
0755). According to Marshal Ellis he looked at the female attorney (Ms. Litt} and could teli she
was upset. (Exhibit A, Arbitration Transcript, £EJDC_ARB 0058:8-13, Exhibit B, Arbitration
EMP. Exhibit 1, EJDC 278, Exhibit C, Arbitration Award, EJDC_ARE 0755). Marshal Ellis
felt like she was being harassed for some reason. (Exhibil A, Arbitration Transcrip,
EJOO ARB 0058:8-13, Exhibit C, Arbitration Award, EJDC 0755). The female attorney (Ms.
Litt) picked up her bag and walked away. ({Exhibit A, Arbitration Transcript, EJDC_ARB
005915604, Exhibit B, Arbitration EMP. Exhibit 1, EJDC_ARB 0278, Exhibit C, Arbitration
Award, EJDC_ARB 0755). As she walked away, Petitioner said to Marshal Ellis “that's the
bitch who complained on me.” {Id.). Al that poini, Marshal Elfis put “two and two together,” as
to why Petitioner kept running the bag threugh the scanner. {Exhibit A, Arbitration Transcript,

EJOC_ARB 0059:15-60:4, Exhibit C, Arbitration Award, EJDG _ARE 0¥55). Petitioner then
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tolid Marshatl Ellis that he should watch his back, referring to Lisutenant Moody, who was
sitting nearby. (Exhibit A, Arbitration Transcript, EJDC_ARD 0048:14-25, Arbitration EMP.
Exhibit 1, EJDC_ARB 0278, Exhibit C, Arbitration Award, EJDC_ARB 0735).

Ms. Litt reported and later testified that on January 8, 2013, as she was entering the
RJC, she placed her purse on the scanner. (Exhibit A, Arbitraton Transcript, EJDC_ARB
0137:9-21, Exhibit B, EMP. Exhibit 1, EJDC_ARB 0357:17-61:20, Exhibit C, Arbitration
Award, EJDC 0757). Petitioner was working the monitor at that time, and he scanned her
purse four ar five firnes. (/d). She testified that the other officer working with Petitioner
emptied the contents of her purse, which only contained pens, a wallet, a cell phone, and
keys. (fd.). According to Ms. Lift, she felt that Petitioner was harassing her and that he had a
vendetta against her because of prior incidents with him. (Exhibit A, Arbitration Transeript,
EJDC ARB 0139:9-40:6, Exhibit B, EMP, Exhibit 1, EJDC_ARB 0361:17-20, Exhibit C
Arbitration Award, EJDC O757).

An investigation into the incidents on (hose days commenced as a result of a complaint
filad by Marshal Ellis. As result of the investigation, Sergeant Thomas Newsome, the lead
investigator, sustained the following allegations against Fefitioner:

1. That Petitioner said, “fuck this place” while on duty and in unifonm;

2 That Petitioner, while on duty and in uniform, told Deputy Marshal Elliis that

Director Raobeart Benneft "was going to be fired;”

3 That Petitioner referred to Lisutenant Steve Moody (“Lieutenant Moody™) as a
“motherfucker” and told Depuly Marshal Ellis that he was going to throw
Lieutenant Moody under the bus and that Lieutenant Moody falsified his Clark
County application;

4, That Petitioner engaged in conduct unbecoming of an employee while on duty

and in uniform by showing Deputy Marshal Ellis a copy of a civil lawsuil nvolving
Ligutenant Moody,;

I
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5. That Petitioner engaged in conduct unbecoming of an employes when he fold
Deputy Marshal Ellis that he was geing to distribute @ copy of the lawsuit
involving Lisutenant Moody throughout the courthouse;

6. That Petitioner referred to Ms. Litt as a "bitch” and unnecessarily and
inappropriately rescanned her purse, which dig not gontain any suspicious items,
and

7. That Petitioner was negligent in his duties when he engaged in inappropriate,
unnecessary unprofessional conduct that distracted and prevented him and co-
worker[s] from performing their official duties.

{Exhibit B, Arbitration EMP. Exhibit 1, EJDC_ARB 0282-0283, Exhibit C, Arbitration Award,
EJDC_ARB 0753-0754).

On October 23, 2013, Petitioner received a notice placing him on administrative leave
pending his termination from employment. {(Exhibit B, Arbitration Joinl Exhibit 4, EJDC_ARB
0727-29). In the notice, Petitioner was informed that his recommended termination was
based on the aforementioned allegations, that his disciplinary hislory reflected a written
repnmand on May 20, 2013, and two prior suspensions without pay; that he was currently the
subject of an investigation into a third-party complaint of sex, race, and religious misconduct;
and that his Step 1 Pre-termination was scheduled for November 7, 2013, (/d. at 0727-20).

The process to terminate Petitioner was guided by the MOU between the CCDMA and
the EJDC. (Exhibit B, Arbitration Joint Exhibit 1, EJDC_ARB 0687—707). The MOU provided
for a three step grievance procedure, which included a Step 1 Pre-lermination meeling, a Step
2 Post-termination meeting, and Step 3 Arbitration hearing. (/d. at EJDC_ARB 070103}

Petitioner's Step 1 Pre-termination meeting occurred on November 7, 2013, before
Hearing Master De La Garza. ({(Exhibit D, Pretermination Transcript, EJDC_ARE 0766,
Exhibit C, Arbitration Award, EJDC_ARB 0754). During the meeting, the EJDC and Pelitioner,
both individually and through his counsel, were permilted lo state their positions. With respect
lo the disciplinary actions in 1997 and 2003, Petitioners counsel briefly arguad that the

suspensions were incurrad a long time ago and implied that they should not be considered as

i 23
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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
In the matter of the Petition of Case Moo A-14-711200-F
THOMAS KNICKMEYER,
Dep.. No., XXX
Fetitioner,
WS

STATE OF NEVADA, et ex., EIGHTH
JUDICIAL DISTRICT COURT,

FHespondent.

REPLY IN SUPPORT OF

STATE OF NEVADA EX REL. EIGHTH JUDICIAL DISTRICT COURT'S
MOTION TO DISMISS AMENDED PETITION TC SET ASIDE ARBITRATION DECISION,

OR. IN THE ALTERNATIVE PETITION FOR JUDICIAL REVIEW

Respondent, the State of Nevada, ex rel, Eighth Judiciat District Court {"EJDC™), by and
through counsel, Adam Paui Laxalt, Attorney General of the State of Nevada, and Frederick J.
Perdomo, Senior Deputy Attarney General, files this Reply in support of Maotion to Dismiss
Petitioner Thomas Knickmeyer's “Peatilioner” Amended Petition to Set Aside Arbilralion
Decision, or, in the Alternative Petition for Judicial Review. This brief is suppotted by the
following memorandurm of points and authorities, alf papers and pleadings on file in this aclion,
and any oral argument this Court may entertain on this matter.

Hid
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRCDUCTICN

Petitioner Thomas Knrickmeyer's ("Pelitioner’) Amended Petiton to Set Aside
Arbitratton Dectsion, ar, in the Aliernative Petition for Judicial Review (“Amended Petition™)
must be dismissed as it is based on arguments that are untimely, that were not preserved for
judicial review, that are clearly inconsistent and incompatible with Pefitioner’s previous
pasition in Ihe administrative grievance proceeding, and that are based on alleged {egal and
jurisdictional rights that are not clearly provided for under the Memaorandum of Understanding
(“MOUT)." Petitivner's Opposition Brief has not offered any legal authority or citations to the
record, which rectify these issues,

As a primary malter, the MOU provides for judicial review of {he Arbitration Award
under Uniform Arbitration Act and, possibly, NRS Chapter 38. However. the time has expired
to seek that review. A motion o vacate an arbitration decision under NRS 38,241 and the
Uniforrm Arbitration Act § 23 must be made within 90 days after the movant receives notice of
the award. Pefittoner first sought relief under these laws in his Amended Petitton, which was
filed more than a year after Petitioner received notice of the Arbitration Award. Petitioner's
Cipposition Brief has not cited any applicable authority or procedure that grants him relation
back to his Petition to assert additional arguments for judicial review nol raised in the Petition.
Without relation back, Petitioner has waived any arguments to set aside the Arbitration Award
under these laws.

Alternatively, Petiioner has no jurnisdictional right to seek judicial review under NES
Chapler 289, and, even if he did, Petitioner has not established that the MOU provides for
such review. Petitioner argues that he has rights under NRS Chapter 2849 based on a
provision in the MOLU, which states that “the Courts recognize and agree that deputy marshals
will be aflorded their rights as provided tor in NRS Chapter 289" Petitioner argues that this

provision clearly and unambiguously provides him rights under NES Chapter 288, However,

Ol July 37, 2014, Chief Judge Jennifer P Toglalt discontineed the Memorandum of Understanding
betweaen the Eighth Judicial District Court and the Clark County Deputy Marshal Association. | lowever, because
Fetiticner was terminated prioe o this date, the terms of the MOU remain pertinent 1o this proceeding.

2 267
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Petitioner does not dispute that the rights Petitioner would be afforded under NRS Chapter
285 are applicable lo law enforcement agencies and nat the courts. Petilioner also does not
dispute that applying NRS Chapter 288 to the EJODC would constitule a violation of the
doctrine of separation of powers. These arguments clearly undeming Petitioner’s position
that this provision clearly and unambiguously provides him rights as the rights provided for
under that statute are not applicable to the EJDC.

Furthermore, while the EJDC may be able o contractually adopt or incorporale
substantive stafutory standards into its policies, such a contractual adoption does not create
ah indepandent jurisdictional basis for review by the Court. More to the point, the parties
cannot contractually create jurisdiction under NRS Chapter 289 if jurisdiction does not exist
under the statute itself. Petitioner has not offered any tegal authority establishing that the
MOU can contractually expand the scope of jurisdictional review provided for under NRS
Chapter 289, Without such authority. Pelitioner cannot seek review under the MOU and NRS
Chapter 289,

Finally, even if review may be sought under NRS Chapter 289, the MOU does naol
gxpressty provide for this review. At best, the MOU is ambiguous as to what rights, if any,
Petitioner is granted under NRS Chapter 289. To the extent that Petitioner believed that he
had a right to challenge the arbitration award under NRS Chapter 289, Petitioner was required
to seek a ruling on this issue during the grievance proceadings. Petitioner argues that he has
completed the grievance proceeding under the MOU and should be pemmitted to seek judicial
review under NRS Chapter 289. However, Pelitioner's argumeni misses the point, as it
assumes or is mistaken that Petitioner has a nght under the MOU to seek review under NRS
Chapter 283. The MOU does not expressly and unequivecally provide for judicial review
under NRS Chapter 289 and Fetitioner has not taken the appropriate action to seek 3 nuling
clarifying his rights under the MOU and that statute. Accordingly, Petitioner's challenge to
NRS Chapter 289 is not properly before this Court and it musl be dismissed.

Even if the MOU grants Petitioner rights under NES Chapter 288, Peiitioner cannot

assert argumenis related fo these rights for the first time on judical review of the Arbitration

s A4




dfhee cf the

28

ilerney Goaeral
<00 k. Caran St
Zammen C5y, NV

AT ATIF

Award. Pelilioness Pealition, Amendad Pelilioner, arwd Opoosition Brief has not ciled o any
record, wiuch esizidishes hat Petilionar sougid discovary related (o his 1957 and 2003
diseiplinary suspansong under e MOU and MRS Chapler 288 or, othanvise togk any acian
o exclude avidence of lhese suspension on the Dass that he was not provided discovery,
Ralher, Peliloner concedas [hal ne joindy admitled an exhitil dusing his arkitralion hearing
refgted 10 hess susbensions, which is waiver of any argumeant that Be was harmead Dy the
islreducton of this avidence, Ultimalaly, Petitionar has not izken any achon o oresore these
issues for judicial review &nd they must De dismissed.

Fetiioner's discovery arguments are also subject to judicial estoppel.  Duaring the
grievance proceeding, Petitioner arqued that the hearing officers could not consider his 1497
and 2003 disciplinary suspensions as progressive forms of discipline for various reasons.
MNow, Petitioner argues that the Arbitration Award should be set aside because he was denied
discovery related to these disciplinary suspensions and was therefore prevented from
explaining and responding 1o the investigative evidence that resulled in his suspensions,
Petitioner's Opposition Brief has not attempted to recancile these positions, which take clearly
inconsistent positions on whether the substance of these suspensions should be considered
by the hearnng officers.  Furhermore, the record clearly establishes that Petitionar was
successful in persuading two hearing officers to accept his prior position. and Petitioner does
not refute this point.  Finally, Petitioner has not established that these matters were of
conseguence to the decisions rendered by Ms. Bulia and Arbilrator MaclLean finding that just
cause existed for his termination. There s no doubt that requinng the EJDC to expend
additional resources in littgating matters that were inconsequential to the hearings officers’
decisions is prejudicial ta the BEJDC, Accordingly, Petitioner should be equitably estappead
from advancing these arguments in the Amended Petition, and they shouid be dismissed.

For these reasons and those argued more fully below, the EJDC respectiully requests
that this Court dismiss the Amended Petition in its entirely.

."I Jrl'r
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Il STATEMENT OF CASE

The EJDGC incorporates by reference the state of the case it provided in is Motion to
Disrmiss. (Motion to Dismiss, 5.7-6.26).
1l STATEMENT COF FACTS

The BEJDC incomorates by reference the statement of facts arliculated i its Maotion ta
Dismiss. {id. at ¥:2—12:9).
V. ARGUMENT

A. Petitioner’s New Arguments for Relief are Waived as He Has Not Cited to a
Procedural Basis Granting Him Reiation Back {o the Petition.
Judicial review of an Arbitration Award is governed by Article 13, "Step 3 - Arbitration™,

§ 2 of the MOU, which provides as follows:

The arbitrator's decision will be final and binding on all parties 1o
lhis Agreement as long as the arbitrator does not exceed his/her
apthorlt¥ as set forth below and as long as the arbilralor performs
tis/her functions it accordance with the case law regarding labor
arbitration, the provisions of the U.5. Uniform Arbitration Act, and
where applicaile, Nevada Revised Statutes-(NRS),

MTD #1, Exhibit B, EJDC_ARB 0702, Amended Petition, Exh. 7, EJDC 001008,

The Uniform Arbitration Act provides that "[u]pon motion te the court by a party to an
arbitration proceeding, the court shall vacate an award made in the arbitration proceeding i . .
can arbitrator excesded the arbitraior's powers” Uniforrn Arbitration Act, § 23(a){4). NRS
38.241(1)Md) provides an identical basis to vacate an arbitration decisicn. A motion under the
Uniform Arbitration Act § 23 and NRS 38.241 must be made within 90 days after the movant
receives notice of the award. MRS 38.241(2), Uniform Arbitration Act, § 23{b). "l|f & party
izils to make 5 tmely moton & vacsie an award, the right o opoosa confirmation on a
siatutory 0asis (thal could have been saised in a tmely wacaidr pelition bul was oof) i
waivad.”"  Casev v Wells Fargo Bank, 128 Mew g Oo B4, 280 P34 265, 268 2012
fouoling 4 Thaomas M. Oshmie, Commercisl Arbirslion § 13358 (2d 5. & Supp 2012

“The ruie of weiver applies when ihe staiutorily allotiad time o move 0 vacate, modify. or

; 270
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correct 20 award has ren A at 284, nd. NRS Chapter 38 and the Uniform Arbitration Act
do not expressly include a provision for relation back of amendrments.

MRCP 15 cannot and dees not afford Petitioner any relief from these mandates. NRCP
15 recognizes, under certain circumstances, relation back of amendments in ¢ivil actions.
Mowever, Petitioner has nok cited any authority, which applies the Nevada Rues of Civil
Procedure to aclions seeking judicial review of an arbitration award under NRS Chapter 38.
MRS Chapter 38 does not indicate that motions to vacate an award under NES 38.241 zre
subject to the Nevada Rules of Civil Procedure.  Petitioner has not cited to any casze law
halding that these rules apply by implication. Perhaps, the absence of any express or impliad
application of these rules to an action brought uncer NRS 33 241 is due to the fact that an
action for judicial review is nowhere analegous to a civil action as there is no complant, no
discovery, and no trial. Accordingly, this Court cannot find that NRCP 15 is applicable o this
action.

If any rules were ta apply to this action by implication, the most analogous set of rules
waould be the Nevada Rules of Appeltate Procedure, as this action essentially seeks to appeal
the Arbitration Award on the lirited grounds addressed in lhe Petition, Similar to NRS
Chapter 38, the Nevada Rules of Appellate Procedure do not reference the doctrine of relation
back. As the U.S. Court of Appeals for the Ninth Circuit observed on this issue, “[i]t is the
filing of a notice of appeal that invokes our jurisdiction and establishes the issues o be
addressed.™ Cruz v. International Colfection Corp., BY3 F.3d 891, 1001 (9th Cir. 2012)
{quoting Whiaker v. Garcetti, 486 F.3d 572, 585 (9th Cir. 2007}) (emphasis adided). "Because
of the ‘mandatory and jurisdictional” nature of notices of appeal, the doctring of 'relation back’
that may apply fo complaints does not apply to an amended notice of appeal.” o As
discussed above, the Amended Petition includes issues and arguments that were nol raised in
the Fetition. There is no dispute that the Amended Petition was filed weil after the statutorily
prescribed time period to raise these issues expired. Therefore, Petitioner cannot find relief

unger the rules of appeliate procedure, as this Court lacks jurisdiction fo entertain these

: LA/

arguments under those rules.
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Even if MRCP 15 is applied to this action, Petitioner should not receive retation back.
NECP 15{c} provides as follows: “[wlhenever the claim or defense asseried in the amended
pleading arose out of the conduct, tranzaction, or occurrence set forth or attermpted to be set
forth in the original pleading, the amendment relates back to the date of the original pleading.”
The Petition only challenged ihe Arbitration Award on the narrow ground that Petitioner was
allegedly entitled to and did not receive discovery with respect to his 3 day and 20 day
disciphnary suspensions in 1997 and 2003, respectively. The Petition did not make any
argumeanis under NRS 38.241 on the basis that the Arbitrator allegedly exceeded his authority
under the MOU and allegedly failed to rmake findings with respect to reasonableness,
Petitioner has not cited any portion of his Petition, which allegedly gave the EJDC actual
notice that he challenged the Arbitration Award on these grounds. This is fikely due to the fact
that Petitioner did not give any actual notice of these arguments. Petitioner cannot reccive
relation back lor argurmenis that ke did not attermpt to set-forth in the Petition.

Petitioner has not provided any procedural or factual basis to permit him relation back
for the purpose of asserting additional challenges to the arbitration award under NRS 38.241.

Petitioner nas waived these arguments and they must be dismissed from this action.

B. Petitioner Has Not Cited Any Authority Establishing that this Court Has
Jurisdiction to Hear this Matter Under NRS Chapter 289 and the MOU.

Fetitioner has not established that he has a clear right to seek judicial review under the
MOU and NRS Chapter 289, Petitioner claims that the MOU clearly and unambiguousky
provides for hese rights under language in the MOU which states that Pelilioner “will be
alforded his rights as prowided for under NRS Chapter 289" {Amended Pelition, Exhibit 7,
EJDC 001002). Petitioner does ot dispute that the Peace Officer Bill of Rights, NRS 289.020
— 289.120, regulates the conduct of law enforcement agencies with regard to peace officers
and provides a statutory basrs for peace officers to challenge the conduct of law enforcement
agencies. Petitioner alse does not offer any opposition o the EJDC's argument that applying
the provisions o MRS Chapter 289 to the EJDMC would violate the doctrine of separation of

powers. For the EJDC 1o “afford” Petitioner rights as provided for under NRS Chapler 289,

; 272
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Pelitioner musl establish that he has righls against the EJDC. Pealilioner's lailure o eslabiish
these righls undermines his claim that these rights are clearly and unambiguously provided for
under lhe MOU.

Furthermore, while the EJDC may be able to contractually adopt or incorporate
substantive statutory standards into its policies, such a contractual adoption does not create
an independent jurisdictional basis for review by the Court. Indeed, as made clear by the
Nevada Supreme Caourt, “[wlhere a tribunal has no junsdiction, it is weil-recognized that
jurisdictional limits cannot be expanded by a stipulation amongst the parties.” Salziscooper v,
Eighth Judicial Distrct Cowrt, 117 Ney. 892, 829, 34 P.3d 508, 514 (2001}, Slate v. Jusfice
Couwrt of Las Vegas. 112 Nev. 803, 805, 819 P.2d 401, 403 {1996} {stating that “the State's
alleged stipulation to the order could not confar jurisdiction”); see afso Siale v. Rhoades, 120
Idaho 795, 820 P.2d 665, 672 {(1981) ("It is axiomatic that a lack of jurisdiction may not be
cured by means of stipulation or waiver by the pames”), cer. demied, 504 LS, 987
(1992). Consequently, the MOLW's reference to Chapter 289 cannot be read to provide an
independent jurisdiclional basis for the Court to review this matier because the stalute itself
does not apply to the EJDC, Rather, in order to pursue his present petition, Petitioner was
required to preserve any review of an alleged viclation of NRS Chapter 289 by raising the
same in the adminisirative and arbitral proceedings that preceded this matier and lhen raise
them as part of his action to set aside the arbitration under NRES Chapier 38. Having failed to
do so0, Pelitiongr cannot now raise on appeal what he failed to address below. As a result, the
Petition shouid be dismissed.

Finally, even if Petitioner i3 permitted to seek judioial review under NES Chapter 289,
the MOU does not expressly provide for this type of review. Specificatly, Article 13, *Step 3 -

Arbitration”, § 2 provides as follows:

The arbitrator's decision will be final and binding an alt parties 1o
this Agreement as long as the arbitrator does not exceed histher
authority as set forth below and as long as the arbitrator performs
nisfher functions in accordance with the case law regarding labor
arbitration, the provisions of the U.5. Uniform Arbitration Act, and
where applicable, Mevada Revised Stalules-{(NRS).
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MTE #1, Exhibit B, Jaint Exhibit 1, EJDC ARB 0702, Amended Petition, Exhibit 7, EJDC
00160&.

The MOU does not state that Petitioner may seek judicial review of the Arbitration
Award under NRS Chapter 289, The MCOU simply states, in relevant pard, that the arbitrator's
decision will be final and binding on all parties to this Agreement as long as the arbitrator
performs his/her functions in accordance with the case law regarging labor arbiiration, the
provisions of the WS Uniform Arbitration Act, and where applicable, Mevada EHevised
Statutes. It is reasonabie to conclude that the language “and, where applicable, Nevads
Revised Statutes-{NRS) refers to MRS Chapter 38, and not NRS Chapter 289, since adopting
NRS Chapter 289 would provide for two forms of judicial review,

Fetitionar cannot find relief in arguing that the MOU is ambiguous on this issue. Article
13, “Section 2 — Arbitration Procedures for Contract Interpretation/Discipling” of the MOU
expressly states that

Grievances relating to the interpretation and application of the
express terms of this agreament shall be inikaled al slep 1 al this
pracedure and shall be initiated within ten {10} working days of the

deputy marshal's knowledge of the contract violation. The grievance
shall state the violation and cite the article and section.

MTD #1, Exhibit B, Arbitration Joint Exhibit 1, EJDC_ARB 0701, Amended Pelition, Exhibit 7,
EJDC 001005,

To the exlenl lhat Petitioner believed his rights were vialated under the MOU and MRS
Chapter 289, the MOU required him to seek a ruling on this issue during lhe grievance
proceedings as the MO does not clearly provide lor lhese rights as described above.
Fefitioner's arguments demonstrate that he assumed or is mistaken that ha has rights under
the MOU and/or NRS Chapter 28%. As the EJDC has argued, NRS Chapter 2848 doas not
apply to the EJDC and the MOU does not clearly provide for these rights. It was therefore
incumbent on Petitioner to seek clarification of this issue under the aforementioned grievance
procedure.  Petitioner did not take this action and has therefore waved any right to seek a
ruling clarifying that the MOU provides him rights that he claims he has undéer NRS Chapter
289

9 P
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For these reasons, Petitioner's reguest for judicial review under the MOU and NRS

Chapter 2849 fails as a matter of law and must be dismissed.

C. The Petition, Amended Petition, and Oppositicn Brief Do Not Gite to Any
Portions of the Arbitration Record Which Estabdish that Discovery Issues
Were Preserved for Judicial Review.

It is welt-established that arguments raised for the first time on appeal need not be
considered by [the] court.” Diamond Emerprises. inc. v. Lau, 113 Nev. 1378, 1378, 952 P.2d
73, 74 (1987). "A pon nol urgad i the irial count, unless i goss fo S lurisdiction of that
eourt, i daemed o have Deen walved and will not be considored on aopesl”  Sritr v

Congsoddaled Casing Com., 87 Nev, 447 247 488 P 2g 811, 815 (1971 Furhemmors,

“alguments not raised Defore the appropriate edminstrative nbunal L .. cannet be raised for
the frsi dive on appgal” Carmigan v ommission on Ethice of e Siste of Nevadsz, 129 Adv.
Op. 85, 313 #.2d 882, 887, n. 8 (2043,

Merg, fhere s no recovd Trom the pre-schitration oerocess hat indicates Patitionar
prasenvad discovery ssues relatad o his 1997 and 2003 discipinary suspension [or appeal.
Felitioners argumants on s gsue arg contradiciony.  On one hand, Pedlioner argues that
ther fiies shouid nave oeen praduced becsuse they were relevant 0 the discipdinary prooess
and preveniad him from responding o e allegations that lag o the suspensinng. On ths
other fwed, Peliionsr argued throughoul he disciplnery process that the disciplinany

suspensions snould not be considered as pregressive discigling.  Petifonar hag not cited o

i
et

sy record o the grievancs oroceedings whare tha subsiance of the investigations were
stdrassed Dy aiher parly and Peilioner has not cited to auy record from the grievance
procesding, whaere he sxpressed 2 desde g acdress these malters.  To e exten! ihat
Fetitionar believed the substance of these investigations was important i the hearing officers’
detarminalions, he shouid have made a record of this position and reguested produciion of
these documenis, In fhe absence of sueh a record. this Court cannot find that this issue was
preservid for appeal during ihs nart of ihs grigvancs process,

Masl inporisnliy, Pailioner has not established that he greserved these issuss for

waicial revigw during ihe arbiteation heaning, in thig aclion, Peiilioner seehs to seb-aside the
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arbitrabon decision, and, thus, his Petiion and Amended Patitien must astabliish |hat be
preserved alt of the issues coon which e seeks to set gside the Arbilration Award during thal
procesdng.  To présendg hese issues or judiciai review, Peatitioner must esizhlish st
ok some action 10 sxeiuda pyidence Of thass suspensons from tha record, which could have
inciudad g maoion @ ¥mine pnor 10 the arbiination hearing o objeciions to ihe sdmEasion snd
consideration of this evidenoe during the arbitration hegarmg. Petitionsr’s Petiion. Amended
Peiilion, and Cpposition Briet Fave nol ciled o any record from arilrzlion heanng showing
thal he ok any action W presene any of e allaged discovery suas uncer Avlicie 12 and
MRS Chapisr 280 for iudicst ravisw, Hather, Pattioner corcedas thal B joinitly sdraited an
gxiiblt dusing the amgitration hearing, which ingiuded the two memorandums from Judge
Donald Mosely suspending Petioner 100 3 days and 20 days in 1887 and 2003, respediivaly.
Ciearly, Petiioner cannot cizim thal he suffered a due process violation when (1) he was on
rotca that hese susiensions could be mentionad at lhe arbitration heanng when he agreed
b jointly admit this avidencs; {2} he has not ciled 1o any record astablishing that he requastad
the investigaiive fHes refaed o thege discinknary suspensiong,; {31 he hag not cited o any
record establishing that ke ook aclion 0 axciude s gvidenze prior o OF dunng the
arbiration hearing: {4) he has not cited io any record estabishing the substance of these
investigations was discussad dunng the arbimation hearning, and {5} he has, insiesd, conoeded
that ha opened the door for this evidence Ly admiiling mamaorsnadums peraisung fo these
disciplingry SUSHEnZIoNs as 2 oint exhinit during the arbiirstion hearing.

Furthermore, procedural mechanisms were i piate @ reguest tus nfonmation, The
reccra gsiablishes that these records were in the possession of the Siark County Offics o
Dwversity.  Pettioner's counsel admitled 0 having such wnewisdge during the Slep 2-Post-
Termingtion mesting. MRS 38 231 provided & orocsdural machanam 1o Patitongr w ablain
theze reconds from the Clark County Office of Dwersity orior ime arbimation bearing.

[
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This siaiule provides as Totlows:

An arbitralor may issue g subpaena . . for the production of records
and other evidence af any hearing ., . . A subpoena must be served
m the manner for service of subpoenas in a civil action and, upon
motion o the court by a party to the arbitral proceeding or the
arbitrator, enforced in the manner for enforcement of subpognas in
a civil action.

To the extent that Petitioner believed that these records were important to his case,
Petiticner should have subpoenaed these documents from the Clark County Office of

Diversity. Sncs 2gan, Pehbiicnss nas nol cited 10 any rscord aslanlishing thal e slismpled o

o

DRIZI TRsS IBCOS DY 3unpisng.

Hatitiongr has not esiallished that he ok the spprograte achon o Jreserve any
slleged discovany issues related to Ris 1587 arnd 2003 suspensions for judicial review. Zather,
the record fromy ihe ariittation hearing esiatlishes that Patiticner was content o admat
avidance of the suseensions and argue that the suspensions couid Aot be conaxiead as
progressive disciniineg Decause they were ton Temoie i time and ihere wes & a0k of due
procass with respent o har sdminesinabon. B3 imporiant o note fhat Pelitioner sicoceedad
on these argumants bollr 21 the Step 2 Postlenuninalion meeling and at the Arodration
Besring. For ihese regsons, Petitonar has waivad sl argumenis for judicial review of thase
aileged discovery issues and s Courr mus! dismiss Petitioner s argumeants 1o et aside the

Arfitration Awsrd o s basis,

0. Judicial Estoppel Prevents Petitioner from Deliberately Taking
Incompatible Positions to Suit the Current Needs of His Case.

“Judicial estoppel aims to protect the integrity of the judicial process and therefore ‘is
an equitable doctring invoked by a courl at its discretion.” Cannata v. Wyndham Warldwide
Corp., 798 . Supp.2d 1165, 1171 (D Nev. 2011) (guoting Russel! v. Rolfs, 8932 F 2d 1033,
1027 (9th Cie. 1990Y). "Judicial estoppel is an extraordinary remedy’ that should be cautiously
applied only when ‘a party's inconsistent posiion [arises] from intentional wrongdoing or an
attempt to ottain an unfair advantage.™ Mainor v. Mauft, 120 Mev. 750, 765,105 P.3d 308,

fiid

12 27;
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318 (2004) {quoting Kitfy—Anne Music Co. v. Swan, 112 Cal. App4th 30, 4 Cal Rptr.3d 79€,
800 (2003)).

iT|he docinms geperaiy appliss manen 1 the same sarly has
taken two postions, (2] the posidons were taken onoudicial or
guasiudicial adminisiralive  procesdings; (3] the party was
suGeessiul in assertng lhe Brat sosition (e, the tnbunal adopted
e nosilionn or socepted i 58 el (41 the two posilions sre totally
inconsistant, and (o3 the first pogiion was not taken as z rasui of
gnarance, fraud, or mistake ™
i dguahing muitizcie casas)

Petitionos has not attempted to explain how ihe position he s advancing on judicial
review is consistent with the position he advanced during the arbitration hearing with respect
to the relevance of his 1897 and 2003 disciplinary suspensions. Petitioner argues, once again
withiout any citation to the record, that at all times Petitioner argued that the prior disciplinary
suspensions should not be used against him due to a failure of the EJDC to iully disclose all
information related to thege matters. However, Petifioner's argument mischaracterizes the
record, a5 Petitioner argued on one occcasion during his Step 2 Posttermination meeting, that
the investigations into Petitloner’'s misconduct could not be considered as progressive
discipling, in part, because the investigations were perfarmad by the Clark County Office of
Diversity, which, according to Petilioner's counsel, had a policy of not releasing these
investigations. Petitoner further argued that Petitioner was allegedly denied his right (o
review the investigative file under NRS 289.085. fd. at EJDC_ARB (850-0895, 0802-0903,
0812-0914. Petiticner did not carry this objection and argument through to the Arbitration
hearing. Rather, Peiilicner joinlly admitted an exhibit, which noiuded the tvo memerandums
from Judgs Donzid Mosely suspending Fatiiorer for 2 days and 20 dayyg in 1897 and 2003,
Petitinpnar argued that his 1997 and 2003 disciplinary suspensions were too remate in time to
constitute earlier incidenls of progressive discipling and that there was a lack of due process
with respect ta the adminisiration of these suspensions. {d. at EJDC_ARB 0763,

Petitioner now argues that the Arbitration Award should be set aside because he was
denied discovery with respect to these disciplinary proceedings and was therefore denied a

meaningful opportunity to respond lo the substance of these investigations.  Such an

13 L}zf
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argument is clearly inconsistent with his prior arguments in his Step 2 Post-termination
meeting and his Step 3 Arbitration hearing, where Petitioner argued that the disciplinary
suspenstons should not be considered in determining if there was just cause to terminate him.
Such argument is also inconsistent with Petitioner's actions during the arbitration hearing, in
which Petitionar concedes that he jointly admitted evidence of these suspensions. Petitioner
has offered no explanation as to how these positions are consistent when, on one hand,
Fetitioner has argued that the substance of these suspensions were irelevant to the
artitrator's decision and now, on the other hand, is seemingiy arguing that the Arbitration
Award should be set aside so that he can offer evidence in response to the substance of
these mvestigations. Perhaps, Petfitiorer has not offered this explanation because these
positions cannot be reconcied.

Second, Fetitioner succeadead on his prior arguments. Petitioner appears to concede
this point, but, instead, argues that the EJOC has missed the point of his argument. Gontrary
to Petitioner's assertion. this point satisfies cne of the factors that this Court musl consider in
awarding equitable relief.

Finally, satting aside the Arbitration Award would be unfair and prejudicial to the EJDC.
Petitioner was previously successiub in convincing twe hearing officers to exclude his 1987
and 2003 disciplinary suspensions as forms of progressive discipline. But now, Petitioner is
requesting that this Court s&t aside the Arbitration Award to allow him to conduct discovery on
these issues, presumaktly so that these matters could be considered by the arbitrator in
determining whether there was just cause to lerminaie him.  Given the severity of the
punishments Pelilioner recaived, it is highly unlikely that consideration of this evidence will
advance Petitionet’s case in any way. Petitioner Opposition Brief offers no explanation as o
how discovery on these issues will advance his case.

fmstead, Petitioner argues that the inclusion of this evidence allegedty tainted the Step
and Arbitration Hearing process. This is a difficult position for Petitioner to take when the
recard establishes that Petitioner assisted in allegedly tainting the hearing process by

admitting evidence of these suspensions as a joint exhibit during his arbitration hearing and by

14 2;?
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offering no evidence of any attempt to exclude this evidence from the record of that hearing.
Furthermore, it is also difficult to understand how Petitioner intends to cure this alleged issue
through further consideralion of evidence related to these suspensions. There is no doubt
that setting aside the Arbitration Award an this basis will be unfair and prejudicial to the EJDC
given Lhat Petitioner ook no action to exclude this evidence lrom the record and the evidence
was ulimately inconsequential to the arbitrator's decisian.

All of the factars for judicial esloppel weigh in favor af granting the EJDC this equitable
relief. Petitioner's argumenris {or vacating the Arhitration Award on the basis ihat he was
denied due process and discavery with respect to his 1997 and 2003 disciplinary actions must
be dismissed.

V. CONCLUSION

For the reasens stated in this Reply Brief and the EJDC's Motion to Dismiss, the EJDC
respectfully requesls that this Court dismiss Petilioner's Amended Petitron in its entirety.

Fursuant to NRS 239B.030, this document does not contain the Social Security
MNumber of any persan.

DATED this 11" day of February, 2016.

ADAM PAUL LAXALT
Attorney General

P Y

FREDERIEK J. PERDOMD

Senior Deputy Attorney General
Mevada Bar Na. 1071

HBureau of Liligation

Public Safety Division

100 M Carson Street

Carson City, NV 897014717

Tel: 775-684-1250

Altorney for Respondents the State of
MNevada, ex rel. Eghth Judicial District Court
("EJOCT
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CERTIFICATE OF SERVICE

[ certify | am an employee of the Office of the Altorney General, State of Mevada, and
that on this 11" day of February, 20186, ! caused to be served a copy of the foregoing, REPLY
IN SUPPCRT OF STATE OF NEVADA EX REL. EIGHTH JUDICIAL DISTRICT COURT'S
MOTION TO DISMISS AMENDED PETITION TO SET ASIDE ARBITRATION DECISIDN,
OR, IN THE ALTERNATIVE PETITICN FOR JUDICIAL REVIEW, by District Court's

Electronic Filing system to:

Attorney for Petitioner:
Kirk T. Kennedy, Esq.

815 8. Casino Center Blvd
Las Vegas, NV 89101

T (7(02) 385-5534
ktkennedylaw@gmail.com

SeET e %

An employee of the
Office of the Attorney General
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