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Lhey v_o_aled wvarioas orovisiors of N2E JED, the poacse
chEdvent® g, LA FenEry e ks FPPiEnative gty g ke
dagensy Lo provide —he porsonnel ©F e and tho ewvldence hat

tlu agerey was Cing == wWas DelspEngr apse 50 3k

i

dizciolirary nrozesding. And lhere ares several stalues
cited and, essentially, Lae citations arxe parzt ol Lhs
racord and, yeah, that is what Lhey reguaire.

IL is ¢lear tnat the O0ffige of THMwversity 15 a Darh
ol ifhe Elacrivregmn Braicd 2F Glark Gonoty S8 Lk 58 5 L.ars
Sf Lo BichHth Jodieiz]l BisTrids. Houks.  ang Zhat fa ks
prior 2203 and 2997 discinlinary acuions, cthe Coarz -asas
tac QrTisg of Daversity U8 cuiiny Srvedlipgdalisag. Satid
vpon the resull of That invostigation, Jusoe Mosiey

delernined Lo lzsue two renslimands.  Orne oand -— oo

ot

gluciplines. I won sy - I aon’ s want to dss The word

roprirard Becduss Lhe zoTusl pmeroranzums Iadicale Lral Lhey
wero ot zeprimands, bLhey were suaspensicas.  Bat -- or o2
suasperslicon and I dont it orermerber whather the 737 was o
sugoonsion, as we_l. 3o, Jadge Mosley, kased uncn wialever
that nwvestication was, detezmined Lo lasuas discioline.

The mencraniums ol Lhe sobues! disciplics wore in
the Eigath Jdudicia’ Dislricl Court file. Trheose mongrarnguns
are whal Che Dignalh Judiolial DistricTt 400rT %was osing a2 a
part ¢ ils evidence in ipvesticabing zhe 2013 Cormpialals.

S0, That evidencs “hat tacy were csing was vrovided arg The

370
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thirgs, wore cemplied wioh and
~he Fightn Judiciasl Distries Court did nos wiclale —he
Glatiats wizh eegasd 2o ite filooandg she ynTormation 1L way
zeladne ussn Ingonsldering dhe Comglainte aad Wik pidne,
The Tebog dgwlefhed 3if Bod a0 JESitnanive iy Lo Biidmps
et Trom Tthe: SfZlce of DEversity: the cerainder o ithke

informaticn fThas led o the two Zicciplines ‘mocsad hy

=
A

Judas ely, which were docunsnzod ino the file,

The Colurl, one &g azgnsg —-— ard 'n rob going £
make a decision that it was rgdquired bocaiss [T donts aave
L, i The context of thls processing., 2 ponliiioner -—-
iw’ g certainly a valld zroument to make Lhao if you aze
QG403 Lo use the momerancums, ang you'res golng Yo consider
Lhose gvsoiplines, vou have an o affirvmative duty Lo oall least

attomst Lo gel, from the SfZico 57 Diversity, the
vnderlying investicalive reports.  But sinoe yoil waren’
colag Lo rely on that vnderlvicg investigative Zeport In
imoneing aisginline, The only docunmenls wvou ware »elying
upcn wWwas Che memorancuan, one could also azgue ithat you kad
o Jduty Lo Ggooget the adfiticnal documenis.

Zithor way, 1l pétitioner consizZerod Lhe [allure
to obfair thosce dosureris to be a viclation oF the MOU and
the 2Lz -- ke Uoart’s contractaal acreeren: o anply HRS

Shaptsr J35% to The MOU 1o lts dealings with the Marshals,

Then 1t wazs inherent -- orv it was tho rofsulrement tnat —he
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SN0 PQGUetiowas: oVer Made I stepoonsy shep fwoy the
nestings belwesn counsel, pelltisnor, ars tbe Tonrtt. DL
was acver made to Tho Arbiirzstor in The arb'srztion
prococding.  Zo, to Lhe extant Tthat voo now wans Lo
Cormp_sin a2bzut it, it ls walved.  You Iailed To oxkbaust

VoUrY acmigigirative remed es.

Now, wna her fthat was o strateglc decision boecs

courscl, at the time, didn’t went that information o bBe
nart ol Lhe secord ang, in fack, felt thas —“he hacsta-r

sTratogy was o try asas kews Zhe memoraadarns struck, L

i

dont T Angw, FPernaps, ~hal was tne sztraiesy hat counsc

il

and petiticoncr were erplaying at the Lime. But potloion

CIElz enguest srd @ Complalnn guriig

nae

o U

bLad the ovpcriunity to zddress whal was 19 the momorasdams

anad, n fact, made zome corments wiith recard Do the faos
that 2t the Time, he chose rol Lo argue akouwt L with Ji
Mosley, andg -0 ooniest 14, and that he et it he.

i supooze he ¢could kave gone ipto more dotasll
B

aboat 1z, as well. Jalk would have

the —-- 2= can -- e hes olezarly oot exbaustesd his
adninizlretive remodiss and coearly waived Lhe apliity

sayv: Affirralbively, vou shcould have given 27 2o birc ang
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not clear how key thoss
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aT sted onc Dy Hearing Master De La
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—
—+
i
L]
il
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But [ acknow_odgo,
T the way Lkhal Lhose [icdiags z2ro written thal

2angosl

taarn perbaps she did.

Howewver, stew Lhree, arbilrstiorn,

proceading wila an evigenciary hesarinag and 27f3

that the argirants That were 2eiu mads w

frbitrator Moleoan, we don’ s

Lere memoranden and any infcrmaticn containad in

Lhe [eliowing reasons. 0One, zhe:e's ag iadicgat

was deried due procesz.  The dus procsss zrgune

arl:tration.
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digscinlinazy procesdirg lan’t cleas. We der’'t kaow whkst
that procoens was. Wo only koow it wasnt L Lhe sare process
what's in plavs ander ibe memorandur of Ardersianding.
That Zs ftrom the record. Whatewver prople Znow in cheir

[

miroE Dol didn't comrurniziEto on lhe rocord is king o
izrelewvint., Or L drreleovank. So, nueb it was an drounorl
to ke made.  Look, Lhe oroccdores back then weore differeat
50, we gasX that vou nel ocoosider thkem beczuse we can's el
== ey wan She Englllh 6F the iavestiiatiend  whalkowas Ty

ATty To participaZze in it? Oid f7 omeoct sume sorl of cdus

proccess giandards hack then? They're tos 2ld o b

Arbiinatoz Meless cleariy foard thote argumnnts
peranagive and Indicsted: I will pnob considor “hem. ®which
incicalas Llhey're stricken, in torzmns of evidence, whick 2o
ArTLaET Resnoh: WY YoURERTETE ThEE SRS EESE LA Eaara
procacding -- 1 avpreciate 1t wher you sav Lhal “urors - -
we Con' L osnow DI jurors ds that. I alsc arproesiaze thal
iL's presumcd Jjudges do.  Ard, ‘n fact, the record here
irdicates tkhet hacsuse wiaen he s-artaed kis dnalvsis, lLaen,
anout whather or nol, one, thewe was Just cause for
termlcation,  That is: Do the laciderts, the allegatiorn
EhEL Rat BiEdh gltasdeg W Eedial, PAEERRTIN, Y BiERe
thom. o be Trie? Maas o9 0 kelicwe Bés Beed posven?

Iheze’s move than substantial eviderce Lo sioport his
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factual determinations. Hisz “zctazl de-erminatisns were

zzrentilizlly That tne comments, 28 thoy relazed Lo

siperviscy Moody and other pgopls in thas chain of corrmand
“noche Marshal’s urit, 2g related by Stficer ElTis warce
tris. 5o, we believe Ofliger BEllis. Te mezrs -- Fe zsaid
e dida'l believe dliicer ¥nickmever. Eefs crtitled to
waigh credibility. Llt’s nover plezasani when somooae tells

vour that oul that’s what ne did. Fe also found Ma. Ltt to

me nradinle.

i)

S0, e found that the statsnmerto az zlleged had
boorn oo, He, thern, tound that Lho Incidert witl sesard
Lo Liit oczurres ard, from the lachtual statemerts made oy
Ms., Lryth, he pane £2 the onalosian thal ZFis was a
yataliatasy adzieny cshat ohe 9nizial soen A rogsany abas
was nol.  [Fut the il=asce with regarcd Lo —— or the ninia:
sEaron el lLansrparde giter CRE ATl saan.  Ande thon,
ranning L bkaock Torsugh, arguanly, was sol.  But the
Teiungs mhereaiter, which involved a secons scan orp b e
sezEr, as they say, wzs. And he reli=c apen 3 nunosr of
things amongst them that he belisved that O Nicer
Eazckneyer callsd a nerkber: of the Bar a Dilol and roforreod

o the l[acn that she was a ¢omplsinant against him in a2

¥ fenarato procesding. Xow -- and, then, was

o3
o9
=1
o
|_|
i
jart
T

deliBgralnly ushrg aly sfZice ke Asrass hen:

Thczo's substantizl eviderce in the rvrecord {ror

. %724




wilch he can concluce that. Thers was dizcussiorn in the
rocord with zegard fo The aatnre of The pravicus problems
nowhizZo Ms. Litht was irvelwed and 2L begins with she fact
Laaz Ms. LIl waz a witness Lo a prior <disciplinary lssue
invoiving SZZicer Knickmeyor. Az a result ol her testimony
grdh Shlior clgrimzhion Zhak 18 non Sézaiisd In Zhe wederd;
Ltizre was @ Jdegision to isgus discinliae, arpd the

iavessiganien sharted, PnRriors 3ESTEY b corrEde by, 39

Saptember of 2012 znd concluaed irn May of 201%, not too

loag helare thesz -- or goncluded, I baiieve, in My s

Za0

tah

with the -—- some sozt of reprimand. Th's tot olesr
[rom the record whether or nob thet rep-imand was rnow
SUNTADT LSS0 appeal, ©F an dZbitration; or wheZe il was
qolingy JWsn LREET she was @ wikness ia chab orocendirg ane
Lhdal prorescine ended vp in discipline.  Subpzfanoe w=ar oo
ThnaT.

S, then, had zn chnoouarter wizh SfFficer

Kridireyer angd she Filsd a scrersbe Complairs or Lhaz

ey

eniounter, alleging Lhat he Wwas acling inappropriatelw

Lowaras her as a resull of ner toslimeny in tho -zt
slzgoiplinary proceeding.  And, tharsfore, thls was —-—
krowing that he had 271 ¢f thig - Lhese ifssucs reluszing to
Mz, Tikt mendirg, he still ergaged -- znd this s the

faotuz: Iinding for watchk Lhere Zs schstanlial evideroo o

mhe racovd o supponzt it, in retaliatory acilon.

: 758
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Both arally ard in hiz writter Eiredaaes, el Ehiag,
Fe2E “owards whal 15 Zhe slandard the Arbitrators has to
dzer  Urdeor Azvicie 13, vhe Arbitrabor, it savs will
congider, but Lhalbfs roally inust corsider, the f@o-idarl ard
tae misoipline in terms of severicy of tho zotion, evidence
of progressive disciplive, and approprialensss of Lke
disciclinary action. Tho Arbizrstor 2id thaz.

e Aralrralor Note THAY fon urpascs .o
daternlining the zeveriiy of The aciiors of Glilicer
Krickmeyer and khe apnropriantensss of the disciclinary
actioa, baat we had these - - woe bFad thoe 2073 ircicent, M=,
Litt’s davelvament 25 a witness irn Lhat, the discinlirn
Lhzt resu:ted fror Lhat, the subsewuent Commlaint by Ma,
Lili +hat she was beinc harassed s a -sesalz of hos
Wimnonaing that lncicent by Sfflcer Knickmever. And, 1xen,
Dificer B 11z testimony that ths scsans and resczns worze
melng dore for retalialsry purpnsss baoszuse O Figer
Knickmeycr was mad 3t hor as a resull of ke involvement ir

the olier disciplingry oreoceedings.

2

a0, why that s not progzessive disciplisne o oznd

eI itscell hbeczuse those prior procesdicgs had rol bsen

u

Sinalizgd, At Ieazl, it Gooap!r apmear Srsm FhHeE Panard
Lhat they were aetioalty Fingl, 54aly Lag: “hey wars in

oracess, Bal, ke Gid Take nodinto corscderation in

) 597
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tor —he complairis 2o thisz ozan.

J2, e found Just czusc based ucon 2.1 of that

[
nd

ovidence [or bermination.  BAad, zs 0 said =arlier, once Ao
cause, The guestian, thon, was: Was bterrcinalion
reagenakblo in rzspense to those actions? Whichk ragquaizes a

Walwa -— a welghing of whethar or nez -“he sctner forms of

ctertlac dizcipline thst are listod in the memeranden of

ey,

arderstandiryg, writter roorimands, writtern warnincs,

e

dorotions, eloetera, Juspernsions, shouls have hoar IMnoeer
I Shie Instancal

Now, Z0's true, 7e doesa’r usgse the word
ressonanlenress Dot L'z very clear in both Ais oral zqd nls
wrillen opinion that he wid mngage in thal wizlghing
proioess.  And, In Lhe ong, he deotermicsd tha- it owan

ord.

=5

aporopriate. 1T was rezsonaile, withoo!l usirg the w
That’s=s, 1r faot, wha, he concoudes . Eas < - wan WAT AN TCG,

ona, nacauzse of the chain of command lssues. Iut, adaszoao Lo
that -- because he says 't was “usl chaic of command, raykbe
noL.  Feople in the workpliacs, as the defensc pointes oull,
vou' e id.king wilhn your fellow snployees, vou Lhink veou’vo
oo Lre2ated unfairnly, vou let vour couth wander, 25 thal

zed.ly such g thveat to discipline? He =ecognized 1= 3

be Zirmly 2elieved —habt Oificer Knckmever, “n rolaoliatien
ool Bbs genninolly thet g Tats Flve —— gV, wWan o0 o8

vendstla against kér and used his posiziaon to do oo

41 (Z/@&
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#hellher T agroc or diszag-ne ar whetheor aryone elss sorons
crodigagreoes isn’T the polint.  The poirt is, Lhere’s
aubetantial evidence in the record [rom which ae cerld rake
such a finding., And ke mads o fezermisavion thai, undsr
oo glroumstances, when an srplovee of the Coars frgages 1Rk
2 MBRLdelbta dgalrst an stiosney for having comslaiced aboat
that mepioyve’ s BOnsuEoty abg whs 8 & serd.ons Fad 03 o oyt Sl i
atoat havirg done thant exists, shaows & lack of -udgmnent and
control Lhat warrsnted Lhe btevmination in this case.  Ardg
Lhet scorme obher type of discinline wag not aporopriate.

w0y o fira Lhat the Pelilion slhovid te Zenied.
Thag A-hicracsos did nigr mRfceed LEe siope 6f thHS asryeerent.
Ihers was nolhinrg zvbiztrary and capricious abost the
decision.  Che docigion was done in socozdiance with bobn
tae MO and with the provigions of Chapisr 38, which 8 Fhe
Cniform Avoilravizsn Act 0 Mevada. And, ss 2 had
proviods | yedigoussed, andd TThoogeling Lo de Juss onoes agaln

=

Jush mo 3R's a3l kind of together, why

e

Lpan. jE| the
aptropriate pensdy ander the MO becaosoe tho MOU makes it
She ApPrcprisEs remody:  End Lie Fore spedille Trowisions
arder Aruicle 13 about jucicial rovicw of che fArbizeraloz’s
dezision spoak to the Ualfarm Arbitroezicn Aon.  The
relerspce Lo ary ofhier law is Eore vagus.

3ut wven 17 e 2tuls aryes that the-appropriate

remedy s somelhing undezr Chaprer 289, what doss Chaptes

yo/
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252 say? well, Chonter 28% siaply savs that vou goi Lhe

i

ADIYILY T O tE LBEe gouits. Il Shesn®™E Sal Whdt senis
¥ou usc Lo get thers. Argquatly, here woulsd Do Lhree
wahdolds ander P59 20 e mepsy o judtela) smidaf. T
supnose you cotod flle —- mayhe more than Lhal.  Bat wou’d
Lise s Jduuiarabney rall@r Bttion: I supthee; ipotenniebly
thatlis:a phyotoy edictal reilet’ Deoes i9 mean o 4o
T1le & Portilign fov jusficial review urnocer chapter 233007
wel:, while & Cours iz ngt o law enforcomeal agsnoy arnd Lhe
only reason Z28% would apply ia this case i3 because the

P

courl agresd To have it apply, conlractually, doos chat

T

ntmn DOaT BRE oY du Fldy AeresEtaE thal YRR @n ahensy
Tor pLrngses ©F 3311307 I wanid @rgie fst bus svern 47 sa
Fet ticon Lor Judiclal Reviow was the aprropriale wvelicle,
lLhe ztandars for review undar that Ls very similar.  You
Have Td--oioelaic LHe Dofstitition or bt oryVErovisisty.
Weil, T ling thers2 wore rnal. wiolations kecause -—— of sithar
o, Lt wasn’t in an exces:z of aulhorisy, thoro wasn®t an
urtlawfnu, wrocedure, and i1 wasn't clearly ervoncous ia viow
of relilak:e, orobablie, zubstanlial sviderce, 20r waz ik
droilratry or caprig¢icazs.

And, Tinally, iz zpply for judicial rel:ief sone
reforence ¢ extraczdinary relieil urder writ of mandamus,
writ oFf prchalion, Chapler 247 wWell, oisarly, thas waern’lL

the r=_ici poirg reduested nere, owver 17 ons couald azguoe L

43 (f(}v
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SUCn 4 writ, you have

nen, vol have ke pthor ilssve that in srder o do

to fird thal there was sn exooss of

sriboriby . 0r-1hat Al wEs arbifyvary aad Zasricions and there

wasn’t ary of that in

cOoOSsTEUS

you'zo o=

a0, N matoer

Lne Covrt™s aclions,

wial shandard you use ard how vou

LaglIndciss plosiings in This-Cale; wasenziallys

o

2L, macg

simwly Zoesn't susport

wioere oo aculd argae

There's

decisnion

e o,
e

MY . H=
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ADAM PAUL LAXALT CLERK OF THE COURT
Altorney General

FREDERICK J. PERDOMO
Semor Deputy Attorney Genearal
Nevada Bar No. 10714

Bureau of Litigation

Pubtic Safety Division

100 M. Carson Street

Carson City, Nevada 849701-4717
Tei; (775)684-1250

Ermail: fperdomo@ag.nv.gov
Attornoys for Defendants

EIGHTRE JUDICIAL DISTRICT CQURT
CLARK COUNTY, HNEVADA
THOMAAS KNICKMEYER, Case No.: A-14-711200-P
Plaintiff, Dept No. XXX
V5.

STATE OF NEVADA, at al|

Cefendants.
NOTICE OF ENTRY OF ORBER DENYING AMENDED PETITION TG SET ASIDE

ARBITRATION DECISION, OR, IN THE ALTERNATIVE PETITION FOR JUDICIAL REVIEW

TO: Plaintiff, THOMAS KNICKMEYER, and his counsel of record, Kirk T, Kennedy, Esq.
PLEASF TAKE NOTICE that on the 237 day of August, 206, the above Court entered
its Order Denying Amended Pelilion 1o Set Aside Arbitration Decision, or, in the Alternative
Petition for Judicial Review. A frue and correct copy of this Gourl's Order 15 attached hereto
as Exhibii A
DATED this 25" day of August, 20186,

ADAM PAUL LAXALT . <
Altorney Generai.....:..ﬁ. ;

By

EREDERICK J PERDOMO,
Semor Deputy Attorney Genera:
Burcau of Litigation - Public Safely Division

Attorneys for Defendants
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, Stale of Nevada,
and that on August, 25, 2015, 1 caused 1o be served a copy of the foregoing, NOTICE OF
ENTRY OF QRDER DENYING AMENDED PETITION TO SET ASIDE ARBITRATION
DECISION, OR, IN THE ALTERNATHVE PETITION FOR JUDICIAL REVIEW, by District

Court’s Electronic Filing system to the [ollowing:

Attorney for Petitioner:
Kirk T. Kennedy, Esq.
815 8. Casino Center Blvd
Las Wegas. NV 88101
ktkennedylaw@gmail.com

i
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An erﬁ[j.lcny;égc:ft the
Office of the: Attarney General
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HJUDICIAL IISTRICT COURTY,

RECEIVED

ORDR AUG 18 0B

ADAM PAUL LAXALT

Altorney General ATTORNEY GENERAL
FREDERICK J. PERDOMO MAILRCOM

scntor Deputy Attarney Generai B enbomenlirtled
EVRdS ar feg. 1054 08123/2016 04:48:08 Pi

Bureau of Litigation
Public Safety Division

100 N. Carsen Street
Carson City, Nevada 89701-4717 m i‘ﬁ%ﬂ‘w
Tel: (775) 684-1250

Email: fperdomoipag.nv gov
Attorneys for Hespaondemnt

CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
I the matter of the Petition of CASE NO - A-14-F11200.P
DEFPT., MO 32
THOMAS KMICKMEYER,

Hearing Date: May 20, 2016
Petitioner, Hearing Time: 9:00 a.m.

STATE OF NEVADA, ex rel, EIGHTH

Fespondent,

. SUMMARY OF ARGUMENT

| Fretition for Judicial Review "Amended Petition” sought fo scl aside an aritration award, which

ddenied his grievancae challenging his termination from employment as an administrative

ORDER GENYING AMENGED PETITION TO SET ASIDE ARBITRATION DECISION, OR,
IN THE ALTERNATIVE PETITION FOR JUDICIAL REVIEW

Before this Court iz Petiticner Thomas Knickmeyer's "Petitioner” Amended Petition to
Set Aside Arbitration Decision, or, in the alternative Petition for Judicial Review filed on

Decemper 13, 2075, The mattar has been fully tiriefed and argued.

Pettioner's Amended Peatition to Set Aside Arbifration Dogision, or, in the alternatiueé

marshza! for the Eighth Judicial District Court of the Slate of Novades in and for Clark County

CEJDCT, Relving on certain seclions of a Memorandus of Understanding "MAOU" between the

| G2
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Clark County Deputy Marshals Association "CCDMA" and the EJDC and Nevada Hevisedi
; Slatutes "NRS" Chapter 288, Petitioner argued that be was improperly denied dismverﬁ
ireiated to the underlying records supporting fus 1997 and 2003 disciplinary suspensions.

| Patitioner also argued that the arbifrator excecded the scope of his authority undar the MOU

| when he upheld Petitioner’s termination without specifically finding that the punishment was

reasonable, considerad viclations of the Clark Caounty Marshals Division Policy and Procedure
i| Manual in finding that just cause existed for termination, and referred to culside sources to
define the pumpose for and limits of progressive discipline.

| Reszpondent argued that Petitioner waived his argument that he was improperly denied

discovery related to the underlying records supporting his 1897 and 2003 disciplinary

suspensions. Respendent argued that the arbitrator's finding that termenation was appropriate
and jusl satisfled the reasonableness standard provided for under the MOU. Respondent also
argued that the express terms of the MOU stated that viclations of the Clark County Marshals
Dhvision Folicy and Procedurs Manual could be considered in making a finding that just cause%
exisied to terminate Petitioner. Respondent further arqued that consideration of outside

sources in defermining the underlying purposs for and hmits of progressive discipline was wedl

within the arbitrator's discretion under the terms of the MOU. Gven though not addressed in’

Fetitioner's hriefing. Respondent argued that there was more than substantial evidence io

suppori lhe factual and legal conclusions made by the arbitrator and thal there was no
evidence in the record that the arbitrator manifestly disregarded the law,

i PROCEDURAL HISTORY

The fermination process commeniced on October 23, 2013, when Petitioner received a|

notice that Respondent was placing him on administrative leave and recommending !

termination as a result of various forms of misconduct he engaged in on January ¢ and &,

2015, (OAP, Exhibit B, FJDC_ARB 0727-28). The termination process was guided by the

MOU, which provided for a three-sten grievance procedure, (i al EJDC ARB 0687-707),

" Responcen: filed the admmistrative recotd in supoasdt of its Metion to Dismiss, or in the altconative.
Response lo Petitien to Set Aside Arbilralion fweard fiiog on February €. 2015 Excarpts of (heso racords
suppored Patitioner's Amended Pelition and Rospondent's epposition 1o the Amendsd Petiticn.

: 70
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Patitioner was represenied by counse: for CCLMA during the first two steps of this process

%and private counsel dunng the last step of this process.

. Petiticner received a Step 1 Predtermination meeting on Movember 7, 2013, before
éSpeciaI Hearing Master Maiisa De La Garza, &£sg. ("Heanng Master De |a Garra”), (Md at
*EJDC__ARB 07111, The meeting concluded without a resolution betwoon Rospondant and
Petitioner. {fd). Following the meeting, Hearng Masier De La Garza entered an eleven page
written ruling, which sustained six of the seven allegations of misconduct against Petitioner

and upheld Respondent’s recommendation fo terminate him. (i at BEJDC_ARB 370818}

The EJDC's Court Administrator, Steven Grierson, adopiad these findings on November 14,
I 2073, and terminated Petitioner. {{d. at EJDC _ARB 06881,

On Movember 18, 2013, Petitioner, through CCDMA counsel, appealed this decision
and requested a Step 2 Posttermination meeting. (/d at £EJDC ARB 0682-83). Petitioner
received a Step 2 Post-fermination meeiing on February 5, 2014, before Bonnie Bulta ("Ms.
Bulla™), who was designated by Respondent to preside over the meeting. (/d. at EJDC_ARE
0719). The meeting concluded without a resolution between Respeondent and Petitioner.
(#}.  After the meeting, Ms. Buila entered an eight page written ruling. which found that
Respondent had just cause to tetminate Petitioner. (/d. at EJDC_ARB 071826}

L Petitionar requesied that the maiter be submitted to arbiration. The partios sclectoed
ﬁan arbitrator under the procedures provided for in the MOU. {{d. at EJDC_ARE 08381). The
arbitration hearing was held on September 11, 2014, (QAP, Exhibit A, Arbifration Transcript,
EJDC_ARB GO01-0278).  On November 3, 2014, fhe paities submitied written briefs in
support of their respective positions. (GAP, Exhibit C, EJDC_ARB 0752). The arbitrator
entered his written decision on November 24, 2014, which found that Bespondent had just

cause to terminale Petitioner and denied Petitioners grievance on this basis.  {id at

EJDC ARB 0752-G3).

y Fetiticner commenced this action on December 16, 2014, by filing & Peiition to Set
.. Aside Arbitration Decision “Petfition.” The Petition sought an arder from this Cour setfing

| aside the arbitration award. Respondent filed a Mofion to Dismiss, or in the alternative,

Gy 2

I




|
i |
; |
1 i| Response to Petition to Set Aside Arbitration Cecision on February 8, 2015, Petifioner filed an:;
z | opposition to the mofion on March 2, 2015, Respondent’s motion was heard and denied byl
3 | the court on November 9, 2045, [n denying the motion, the court orderad Petitioner to filo ar‘lE
4 ||amended petition, which ctarified the jurisdictional basis for judickal review. An order was
& | entered to that effect on November 18, 2015,
G Fetitioner filed the Amended Petilion on December 15, 2015, Respondent filed a
7§l Motion to Dismiss the Amended Petition on January 15, 2016, Pelitioner filed an opposition to
& :| that motion on February 3, 2016 and Respondent filed a reply brief on February 11, 2018,
9 ! Respondent's motion was heard on February 12, 2016, and denied by the court. An order
10 | was entered {o that effect on Febyuary 25 2016, Respondent was directed to file an
11 || opposition ta the Amended Petition by April 15, 2016, and Petitioner was directed to file his
12 & reply brief by May 5, 2018. The briefs were timely filed and the matter was heard by this Court
13 | on May 20, 2016.
14 || 1K i EGAL STANDARD
15 | Judicial review of an arbitration award is provided for under Ardicle 13, Step 3(2) of the
16 || MOUL This section provides as follows:
17 The arbitrator's decision wil be tinai and binding on all parties to
this Agreement as long as the arbitrator doees not exceed hisfher
18 1 authonty as set forth below and as long as the arbitrator performs
B hizfher functions in accordance with the caso low regarding laboy
19 4 arbitrafion, the provisions of the U.S, Uniferm Arbifration Act, and
o | where applicable, Nevada Revisad Stalutes-{NRS).
21 | (OAP, Exhibit B, EJDC ARE 0831) The language of this provision provides two bases o
22 || chalienge an arbitration award.
23 § First, this section of the MOU states that an arbifration award is final and binding "as
24 l long as the arbitrator does not excesd hisfher authonty” under its terms. ({60). This standard
25 || mirrers MRS 38 241(1¥dy, which states that “[u]pon metfion to the court by & party fo an
26 || arbitral preceeding, the courd sha'l vacate an award made in the arbiral proceeding i .. . an
27 || arbitrator exceeded his or her powers,” Under this standard, “[cjourts presume that arbitrators
28 ||are acting within the scope ot their authority.,” Health Man of Nevada, fne. v. Rainhow
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iag tong as the arbitrator performs hisfher functions in accordance with the case law regarding

labor arbitration . . .7 {OAP, Exhibit B, EJDC_ARE 0681), "“There are fwo common-law

Medical, LLC., 120 Nev. 889, 697, 100 P.3d 172, 178 (2004). Review for excess of authority |
is limited and "only granted in very unusual circumstances.” . at 898, The parly moving tui
vacate an arbitration award cames the burden of “demonstrating by clear and cenvinfziﬂgi’

1 1 cpe al L= 1 L - - ' Rl r.d ol I = ’
evidence Now ing arbivalor exceeded that aulhority.” (o at 887, "Absent such a showing, !

i courts will assume that the arbitrator acted within the scope of his or her authority and confirm

the award ™ Il '
!

Second, this section of ihe MOU states that the arbitrator’s decision s final and bfnding}

H

grounds recognized in Nevada under which a court may review private binding arbitration
awards: (1) whether the award is arbitrary, capricious, or unsupported by the agreement; and
{2) whaether the arbitrator manifestly disregarded the law.” Clark Counly Edue. Assn v. Clark
County Schoof Disf., 122 Nev. 337, 341, 131 P.3d 3, 8 (2006}, “f1]he arbitrary and capricious
standard fimits a reviewing court's consideration to whether the arbitrator's findings are
supported by substantial evidence, whiie the manifesl-disregard-of-the-law standard imits the
reviewing court’s concern to whether the arbitrator consciously ignored or missed the taw.” fd.
at 342. Under the substantial evidence standard, “[a]n arbitrator's decision must be upheid
unless it is "completely irational™ Wichinsky v. Mosa, 108 Ney, 84, B0, 847 P 2d Y27, 731
(1043) {quoting French v. Merrill Lynich, Prierce, Fenner & Smth, 784 F.2d 802, 906 {@th Cir.
1986)), Under the manifestdisregard-of-the-law standard, the moving paty must
demonstrate that the arbiirator “kniowing the law and recognizing thal the law reguirad a
particular result, simply disregarded the law.” Clark County Eguc. Assn, 122 Nev, at 342,

The MO also states that “[tthe Courts recegnize and apree that all deputy marshals
will e affordced thoir rights as provided for in NRS Chapter 2887 (OAP, Exhibit B, EJDC_ARB
0B87). NRS 2849.020 through 289120 is the Peace Officers Bill of Rights, Under NRS
285120, "[alny peace officer aggricved by an action of the employer of the peace ofticer in
viotation of this chapter may, after exhausting any applicabie internal gricvance proccdures,

grievance procedurss negotiated pursuant to chapter 288 of NRS and other administrative

&/
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remedies, apply to the districl court for judicial retief.” This section is not specific as to the

}means by which judicial reliel should be requested or the standard governing regucsts for

,Judmal relief, Petitioner's right to judicial relief under NRS 289,120 onfy exisls by virlua of the

b RO, as NRS 289.020 throuwgh 283120 reguiates the conduct of law enforcement agencies

|-!-

[wnth regard to peace officers and Respondent is not a law enforcement agency. Ih ithe

I[ absence of express procedures and standards governing an application for judicial relief
,t | inder NRS 280, 120, Petitioner 1z {imited to the procedures and standards expressly provided

]] for under the MOU, NRS Chapter 38, and Nevada comimon law.

I‘J DESCUSSION
A. Waiver

It is weli-established that arguments rassed for the first time on appeal need not bo
considered by lthe) couwt” Diamond Entorpriscs, ine. v, Law, 113 Nev. 1376, 1378, 852 P.2d
73, 74 (1997} “A point not urged in the frial court, unless it goes to the jurisdiction of that

court, is deemed to have heen waived and will not be considered on appeat.” Sz v

Op. 95, 313 P.3d 880, 887, n. 6 (2013),

memorandums by Judose Mosley memorizlizing thest suspensions were admilted as a joint
exhibit during the arbitration hearing. (OAP, Exhibit A, EJDC_AREB 0004, Exhibit B,
EJDC_ARE 0737-38). These memorandums were part of Petitioner's personnct file, which
was provided to Pelilioner prior to that hearing. (OAP, Fxhibit F, EJDC ARB D965-67),
Petitioner did not receive the investigative records supporting these suspensions, which were
maintained by the Clark County Office of Diversity "00D." 00D is part of the exvecutive
branch of Clark County, While there is a guestion as to whether Respondent had an

affirmative duty to allempl to obtain these records fiom Q0O42, tins Court does not need 1o

4

Consofidated Casinos Corp., 87 MNev. 441, 447, 4858 P 2d 911, 215 {1871 E}]mil*;:\u“ly,i

“[ajrguments not raised before the appropriate administrative tribunal . . . cannot be raised forit

the first time on appeal.” Camigan v. Commission on Ethics of the State of Mevada, 129 Adw, i

The Amended Petition argued that Petitioner was improperty denied discovery of ther,

investigative recerds supporting his 1987 and 2003 disciplinary suspensions. Theé
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reach a decision on this issue. Petitionsr was required to make a complaint about or =

iwalvaed as he failed to exhaust bis administrative remedies.

| . i . . . : |
'the arbitration award under Nevada cormvmon law, this Court will sfill consider both standards
i O Teview.

9E7,

request for thase records at some ttme during the administrative proceedings.  Petitioner did
nol raise this issue during the administrative proceeadings, and Petitioneys arguments arei

Rather than seeking lo address the substance of these investigalions during thei
arbitration hearing, Petitioner argued that the 1957 and 2003 disciplinary suspensions werei
too remote in time to constitute earlier incidents of progressive discipline. {OAP, Exhibit C.
EJDC ARB D785, Petitioner also argued that there was a lack of due process with respact '[DI
the administration of these suspensions. (). The record reflects that the process for
challcnging Petitioner's 1997 and 2003 suspensions, # any, was different than what was
provided for under the MOU. {OAP, Exhibit D, BEJDC_ARB DB33; Exhibit E, EJDC _ARB
ORO-G5, 902-03). There was no evidence presented al any stage of the administrative
proceedings that established the gualily of the investigation and procedures used to discipline
Petitioner in 19497 and 2003, The arbifrator found Petitioner's arguments persuasive and
effectively struck this evidence from the record by not considering these suspensions as
progressive forms discipline. (DAP, BExhibit ©, EJDC_AREB 0765).

Review of the arbitration award is confined fo issues raised during Hhat proceeding.
Petitioner did noi preserve for judicial review discovery issues related fo Respondents duty, if
any, fo attempt te obtain lhe investigative records supporting Petitioner's 1897 and 2003
disciplinary suspensions. Rather, the record reflects that Petitoner successfully argued for

L:

stiking evidence of these suspensions from the record. Palilioner did not exinaust o

f‘l'j

administrative remedies, and his Amended Petition rmust be denied on this issue,
B. Statutory and Cosmion Law Standards of Review
Review of the arbitration award is confined to the standards provided for under NRS

58.240G(1}d) and Nevada cammen law. While Petitioner did nof make argumeants to sel-aside

T/
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marshal.” {QAP. Exhipit B, FJDC_ARB 0688). This section also provides that "[tThe arbitrator

? wili consider the incident and the discipiing in terms of severity of the aclion, evidence of

1. Statutory Standard of Review :

Under Mevada law, the arbitraior is presumed to have acted within the scope of his
authority. Heallh Plan of Nevada, e, 120 Nev. af 687, Pelitioner cames the burden of
demonstrating by clear and convincing evidence that the arbitrator exceeced his authority, fd)
Absent such a showing, this Court must assume that the arbitrator acted within the scope of
his authority and confirm the award. /d. A finding that the arbitrator acted in excess of his
authority requires Petitioner to show that the arbitrator addressad issues "outside the scope of

the govemning contract.” Jd.

Petiligner argued that the arbifrator exceeded his authority by applying an incorrect

standard, Specifically, Petitioner argued that the MOU reguired the arbitrator to make a

| finding that Respondent's disciplinary action was reasonahle in order to reach his conclusion
}that just cause existed to terminate Petitoner. Ardicle 13, Saction 1(3) of the MO provides
Ethat “[tThe decision o uphold the disciplinary action will be based on the reasonableness of the

fdiscip!iﬂe impased by the supervisor in response to the actions taken or not takan by the

progressive discipling and appropriateness of the disciplinary action.” (/d.}. The arbitrator
made specific findings as to whether termination was more approptiate than progressive

discipline.  While the arbitrator did not make an express finding that termination was|

reasonable, the arbifrator siill applied this standard as it required the same type of weaighing
analysiz he engaged in to determine that Respondent's decision to torminate Pelitionar was !
appropriate. {OAF, Exhibit C, EJDC_ARB 0752-64), |

Patitioner aiso argued that the arbitrator impraperly relied on priot arbitration L:iecisioﬂsi
and legal journals to define the purpose for and application of progressive discipline. Article%
13, Step 3{1) of the MOLU states that “[tlhe arbitrator shall congider and decide only the-%
particular issuas presented by the CCOMA and the County, and the decision and award shall

tbe based solely on hisfher interpretation of the application of the express igims of [the T I

(OAP, Exhibit B, EJDC ARB 0852). Article 13, Step 3{2) of the MOU required the arbitrator @0

| a g7
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“ s perfonm his functions in accordance with case law regarding Iabor arbitration. (o at
[ EJDC ARBE 0881). Weighing the appropratensss or reasonableness of termination over

prograssive discipling reguired knowledge of the underiving pumose for and the limits of

|
|

%pmgress.ive discipline. Referring to lenal lreatises or articles, which are informed by labor
| arbitration law. to interpret this express tenm in the MOU was well within his discretion under‘i:
' Artlue 13, Step 3 of the MOU, :
; Petitioner finally argued that the arbitraler improperly considered his violafions ﬂf*
fceriain provisions of the Clark County Marshals Division Folicy and Procedure Manual as
suppert for his findings in the arbitration award. Article 13, Scction 13} of the MOU states

that "[{}he CCDMA recognizes the need for more severe initial disciplinary action in the event

Il of major violation of established rules, regulations or policies of the Cours.” (id at
E.DC ARE 0688) Article 13, Section 1(5} of the MOU also states that "[jjust cause may
|| include, but not be limited to: . . . [a] violation of esiablished departimental work rules and

|| procedures.” (f}. The Clark County Marshals Division Palicy and Procedure Manual falls

within scope of “established rules, regulations, or pdlicies of the Cout” or “departmental work
rules and procedures” that may be considered in determining whether there was just cause io
terminate Patitioner.

Petitioner has not carried his burden to demonstrate by clear and convincing evidence
that the arbitrator acted oulside the scope of his authority. Petitioner's challenge to the
arbitration award on the basis that the arbitrator excecdod his powers graniad by the MOU is
! denied.

: 2. Common Law Standard of Review

a. Substantial Evidence

Under the substantial evidence standard, an arbitration award may only be set-aside 'rf-E
its findings are “completely irrational.”  ¥Wichinsky, 109 New, at 80 While the Amendedg
Pelilion did not specifically address this standard of review, it disputed the arbilrators fautuali
tindings with respect to Petitioners conduct on January 7 and B, 2073, The arbitrator fr:sunrjé

that the six allegations, which formed the factuzi basis for the discipiine imposedi

: za \
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' by Respondent, were estabiished by a preponderance of the evidence. The allegations were

as follows:

1. Thal Petitioner said, "fuck this place” while on duty and in uniform;

2. that Fatilloner wille on duty and i unitermy told Warshal Ellis that Director Robert
Bennett was going fo be fired;

3. that Petitioner referred ta Lisutenant Moody as a “motherfucker” and told Marshai Ellis
that ha was going to throw Lieutenant Moody under the bus;

4, That Petitioner showed Marshal Ellis a copy of a civil lawsuit involving Lieutenani

Moody on his phone and told him he was going to distribufe a copy of the lawsuit

around the courthouse;

e

|
§ That Petitioner unnecessarily scanned Ms. Litt's purse three Hmes; and
I
i

8. That Petitioner commented to Marshal Ellis after Ms. Lift deit the scanning station that,
! “That was the bitch who complained on me.”

(AP, Exhibit C, EJDC_ARB 0750).

+ In addition to these factual findings, the arbitrator found that Ms. Litt was a witness to a
prior incident, which resulted in a digciplinary reprimand against Petitioner and that Ms, Litt
filed 2 separate complaint against Petitoner alleging that Petifioner acted inappropriately

toward her. {id at BEIDC ARB 0761}

There was maore than substantial evidence in the recard to establish these facts, which

| included Marshal Ellis and Ms. Litt's testimony at the arbilration hearing and the reports and/or

; inteirvisws thay pravided during Respondent's investigation of
:5 7 and B, 2013. {OAP, § 111, 822-9:13}. While these faciual findings required the arbitrator to
weigh Marshal Ellis and Ms, Litt's credibility against Petitioner’s credibility, the arbitrator's role
as fact finder entitied him to make these determinations in issuing the arbittation award. The
record from the arbitration hearing supports the factual findings made by the arbitrator, which

satisfies the subsiantal evidence standard.

!f.lr.f'
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b. Manifest Disregard of the Law

To sstablish manifest disregard for the law, Petitioner must demonstrate that the

[ ambitrator knew of a law, recognized that il required a pardicular resull, and disregarded it

Clark County Educ, Assm, 122 Nov, at 342 Because Petitioner waived arguments as to
whether Respondent had an affirmative duty to obtain the underlying investinative records

sugporting hus 1997 and 2003 disciplinary suspensions under Article 13 of the MOU and NRS

Chapter 285, Petitioner cannot establish that he notified the arbitrator of these legal issues.

| Pefitioncr was provided with Respondents records pertaining to his 1997 and 2003

disciplinary suspensions, which is all that was required by NRS Chapter 289, The arbitrator
propetly applicd the standards of review stipulated to by the parties and provided for under the
MOU as well as applicable laber law, Therefore, this Court finds that there is no evidenee in
the record that the arbitrator manifestly disregarded the kaw.

fr

frf

{1

171

tifs

i1l

7 20

oy
—n




1 Accordingly,
2 : IT 1S ORDERED THAT the Amended Petition to Set Aside Arbitration Decision, or, in

{the alfernative Petition for Judicial Review is DENIED.

S amen

4 :
. m{{ﬁ‘}
5 || DATED this 4 day of Jutd, 2046,
; ()
7 _,,_ﬂlr]' EM
8 Senion Distnict Court Judge
% 1l SUBMITTED BY:
T ADAM PAUL LAXALT
10 h Aftorney General
;

2 || FREDERICK J. PCRDOMO

13 senior Deputy Attorney General
Nevada Bar No. 10714

Burea of iLiligation

et FPublic Safety Division !
15 140 N, Carson Street Il
Carson City, Nevada 887014717 ;

1g |i Tel (¥73) 634-1250
Allorneys for Respondeant
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T {702) 385-5534
22 | Aftorney for Petitioner
23]
!
24 i
25
2B t
Z7
28 |
Casan i, W 12
[aHAT




i B e A - B o B "

[ TEEN oAinet  Snofmer HogGagly NGt Mt legloc Ll el Eaoed
O oW o o= M oth fa Lr R oA

R IRE )
Allzrr = Geneynl
ICN Tankan B
Crar Gk MY
¥

L
1
|
I

CERTIFICATE GF SERVICE
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that on this _i " day of July, 2016, | causer to be served a copy of the foregoing ORDER

DENYING AMENDED PETITION TO SET ASIDE ARBITRATION DECISION, OR, IN THE!

ALTERNATIVE PETITION FOR JUDICIAL REVIEW, by District Court's Electronic FiFingé
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kirk T. Kennedy, Esq.
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T (702} 385-5534
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NOTICE OF APPEAL
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hy and througi [us undersigned counsel, KIRK T, KENNEDY, ESCQ)., appeals o the

Nevada Supreme Court from the final order and decigion of the disteiet eowrt denving the
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FRICAEY, WMAY 20, 2016 BT 5:00 ACM.

TER COURT: ALl right. 17 counsel would pledss

cter Lheir appoarances for iho record, Dhease?
MR, KEZNNELDY: Your Honor, good mosrnirg.  Hirk
Xoarady, 5037, L[or the petitionco, Mr. Eanickmoysr, wao 135
srezont.
ME . FREEDONG:  Bick Perdome Tor rosponcent, 10714,
¥our Hoaor.
ME. MOSES: Andres Mosesn, 12827,
THS COURL:  Repressniing the EigDoon Judieial
crii b Sadrs. siiag Gorteabs
M. MOSES:  Yes, Judgc.
mew CODBTE kaws ANkl fieptl THLY 48 the Lite
ol Fov aral argurent on the Amended Peuizion cnallenglag
Lhe disciplinary zoticns that were Lmposed dgeims b Biliees
Enickmeyar.
Yoo, Yol zrae standiag, Mro Zeanedy?
W OTSHEREE 0N, IO sawevs L wew == Dheughy I
WaE AnTcLT L0 approach.
THE, COTRT:  You were 2bhoub Lo - you Dan ood: O
the podium. That's quize all pis B ek §
W CREMPEDYE T WEs guing U approasn
THE SCURET:  Beoausce we nave exbtonpsive writhen

prleadings and becauss welve had extensive diacussigns

2 2
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previousiy with recard to the other Mellons than wore filed
TR TL, Ehps savaninadas TEeNE RGN wipeeunll awmusee.  NE
Kennedy, you may rescrve any posilon of thab for rebulial,
shGd s vy chooge Ly €0 He

MZ, EFMMNEDY: Thank vou, Tolr Eonor.

SHE SSEYT Yol may procsed.

HME. HKEMNNT Y Your: Boreesy L Shark Yaas Tarss,

lopnosing counsel,

ir

Vear D me wawYve indicazed, LOBE Y ¥od Xnow, welrs
here after sevoral heatings wiasre many ol thess dsgies asve
=t l=asl keen losksd a7 apd fieshed zul soméewhat 1a The
cleddiiags thergalves 238 I Knew yoa've goenl 4 ot onoTima
pagas B eveGRYENITY ShEUt S Beern sibeictod. a0, T oWann n

Vst foors on oA SoUple points and Ceave the vest Lo
whatTs in the written wozd.

It = Fr. Kaickmever’s positlcor Thal, wader

exialing Nevada faw —-- well, Iirst ol all, we regsgnlzoe

Lia'. therefs nuch defsrerce glver to an aszitratiosn zuzing.,

1

ching hi

=

"y

En Arnizrator bas a gresl dsfeoersrnce o oo

i
Ll
o

(1

decis ern, his or hor decision, and the Supreme Courc will
s e la BRHaSINEE &N srliiratiny mr ARt asldbmn
aroitra’on Sscislion. Eowawmry 28%e sur BOSITLER Ehal;
rnder bolkb slatutory acd cowmion-iaw seomedies that Lhe
Arbiirater ranilosily disregarded the law whan 14 Comes o

wisaesppadsetion of Belicle L8 Walall was BaR Ehanisiy




ar, excuse me. The Law, for lzok ol a foitbter worzs, for
thiz arpilraticn that -- the guldeline for 1+,
TEZ CCURT: Tre conlrach bhefwesen the parllos.

sorTy?

ME., XRENZOY: I'™m

i

I'H= COURT: The cocatract delween tho Tartlies.

MR, XENNELDY:  The ocoaliracl hebwsen fthe paztics,
tHat ne was bhore te doterpzel ard sppiy.  And dt"s gulze
oloar it Rrlbicle 13 thez —- T mwean, thore i1s a provislion
that G2 LB Apbiiratar, vou Kisw, Coanis @i "ol 1ty
casrot modity 9 Ly ocaarctosgnore dile Je SuUsE has tp Tollow
it in reaching his decision.  Arnd, as vou saw Ifror nmy Driet
anE 45 my Regly, T made mouch 27 thisg ddes of wasthey [ng
arcitrazion cacisicn znd the Arbilrator’s reling fal le
rake a roascrazlensss analysis. Thers is a Trovigicor in
Artiole 73, which I've oited, Lbat inpdicates thal 1o

cvaluating and asseszsing the discipline imposed, Lt must

Kra iy interpratebion of This sand owe peliilonse’e
INerEreTEIIE T That rrgsonabhlensgs Yonurkes s0he Sornm oo
analysiz that fhe giscipiine imposed 18 reasonatie undcr

toe oiowmonseaoes and those «= ard 1t s oot just <= I'm st

zaying that there's a magic werd thal Che Arkitrator l[aiicd

o

Lo uac the woard this ils -ezsonsble. And because he failod
to uoe the word reassradble, somehow ~hat means he muzl give

g Everythingwetze lockipng Sorr Bak 4T Do soTewdrlay tass

s 3(,/2
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ir the aroillratist decizion, Lhat zegsoranle mlosed wozd
and reasonable io not vart ol any word of ihe gecision wnern
Lte Arhitretor mede his fiaal zaling.

kel b CEEESasr 87d sbate “hatosfien ¥o01 —= WAQH
talkirg sverviaing lale cenzidoration, he Lourd thal. the
celltlonaerts conduct regarding sho —— we'll oall Lf the
Emancs Litt purac incicent on Janpuary 50, wad & s il W 5
anregious, o solleve ls his wozos, o SURPGrh Lvpassing &bl
sorms of progresaive discipline and go sIiralght To
terminatiorn and T'm pararhrasing buz, essentiacly,
—gwards =he crd ol Eis decisicen, he cones —o Laaz
corcoasion. sun, bafore he gets Lhere, and wisen gl R =R W
Efore drn Thal: decisiar, you dgfrt ied goy dssessmont @r
any analvsis Lhat zhis Lz the most ro rasonabhlc or Lnis is -
well, rot sayirnyg mast reasonable hecause he doeern’t have o
oy Ibfsoansst reasirslle. Whether i<’s rozsonasle o Zumd
o orornication.  You aon’t goeo that In his written decisia
e thzlfs somelhing that in ocur —-- itfg ouor contenbion
—mat Arlicle I3 mavs the Aroitrator cannsht 1gnore any
provision of Articlie 13. &And that’s nof -- that some.hirg
—Fatfs in black zand white ol the arlizle.

A1 oy failling To assess in witingy and it Do
deciziar, thal the -- that Lhis discipline wWas reaconab.e,
an oopoaed o other forms of dEmaslias aad TEagondbog

Fased on the ZTacts that he's ignored & requirerant ander
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Rad we Zhink Atfe net some sorl of minor deas.
Ltfs actaalliv s big deal when voua're talking about taklirng
away somcore”z job, walcl Lacy nawve & prHperty boasdoh 4.

ard, =5, “t's cur contenticn Taal i he
armitrascr i sanposcd Lo go forward and fol tow Artlicle 13,
We Fas to follow the looter and tho spivit of I 1 L

o L= was —o oot the '8 oang oress The G R TP g s

L

{ai’irg Lo addzess Lhe conecpt of reazonablensss, nefs

‘gnored a nmendate, @ mansaie, a randatosy provision of

ribdeta 1%, And, so, thet 1o, we beliave, s Lhke basls fo
FEe ZEIAE fRE Aasbizdariolvdcelzion wiger motn NRE 32 and

e common-law remedics thal are clted n tne TASEIAW AL
pEimeaEy and caprinlonss

S mink fifo more zlong the Lines of Tanifest
disrecard of the law i3 whal I'm 30r% +f hanging By aat on
as opposed to ariitrary and smpeiodaiy praEvdard, ST
wanlly Eparmal EEngioag en e mat and the idsga Laat oy
Fanli R S50 Angsrnan lenass e maxo any asssssmort of
ik, ne sopconsciously disrogarded Yig onligatisns canaar
Arlicle 3. &pd L zhirck thalfs sort of Lhe mul of the ==
S e AL mEReEsymE b argunente on 2h1S Totition.

Tae nrper --— pg =rqgument Ita like To Junh bricftly
sodyess is, ol czurso, the whole corcepl of %88 arnd what

gEmE tage moan?  Thia Opurs B8 Dravisusly aldrassed znd
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carzisd over to boavh the stew onc ang $oep Dwo hearings
wEre ne was ropresanted hy —-

CHRE ORT: Mro BRrnsdy?

ME. EENNFPTYY - Yes, ma'am?  Your Hooaor.

TIZ COURT:  ¥Youd wounld coacede, wonld you rnot, Lhat
Lam reoord Lndicates ikhat the only evidanos 0D thosse Lwo
previcus proceedings weve Lho wemozandams thal wozo
conbzined i tho fils. Theoss memorandurs weres Droviced --

Me, AEENZDY:  JornTvedi.

THE COURT: —- o Gilizer Knfckmeyer, Tho losue
iz whether or not, under 28%, the Couart snonli nsve
obtzined znd provided the urderlying roports énd
Imvostiganiol LAaT mighs Have Tsen malniained 2od -1 1%

axizsteod in tne Office of Diwersily, which iz a pari ol L.z

Juman Rescarces Deparimaent of Ciazk Cournty, and not park of
(7o Cour, or The File mainbtainsg by tne Courid, With regans
te StSicer Krickmeyer., S0, your araumnent bas boon thal ik

i,

wils che Consl’s vespsnsikbilicy Lo 2hiain hose Sooumsnts
arg poovide —hem, =ven Lhcigh the Gilice of Clversity is
rol pars ol the CoLet.

VR FLENERES PS0P S80uE.. BEE e e B Tiwnm gt

T
|
=
|
|

THE CEgRT Tl S plamineesdr
M. KENNENY :  Yoan.

TE: COURI: 1'm not making a decision.  L'm oust

; [
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here. FEs2 gon what was i hls file.  Wazl he didn’t gen was
whas was ir the Office of Tiversizy's Lileo, And the lssue

IHEE Seured Beey arguityy 1y 728% zogaires that the Ugark

Fa

affirmalively Tases stens Lo go Zing and give o Lac

i
L

afficer, That Lile, as well, becgause that e R e
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Cocrt didn’ b ohave possession —- 2t least Dased on the
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