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TRAN
DISTRICT COURT

CLARK COUNTY, NEVADA
* * * * *

WYNN RESORTS LIMITED         .
                             .
             Plaintiff       .   CASE NO. A-656710
                             .

     vs.                .
                             .   DEPT. NO. XI
KAZUO OKADA, et al.          .
                             .   Transcript of
             Defendants      .   Proceedings
 . . . . . . . . . . . . . . .

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING ON MOTION TO LIMIT DISCOVERY

TUESDAY, SEPTEMBER 20, 2016

COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS           FLORENCE HOYT
District Court      Las Vegas, Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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1 LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 20, 2016, 1:03 P.M.

2 (Court was called to order)

3 THE COURT:  All right.  So, Mr. Polsenberg, it's

4 your motion.

5 MR. POLSENBERG:  Thank you, Your Honor.  This is --

6 this is our motion essentially to limit what discovery can be

7 engaged in while we're addressing the issue -- I suppose the

8 issue of the violation of the protective order primarily.  And

9 I suggest that there's a lot of discovery, and especially

10 what's already tried to be initiated, that we can't go into.

11 Now, I'm going to be imprecise on my terms.  As I've

12 already explained, when I say privilege I include protections

13 under Sarbanes-Oxley and Dodd-Frank.  And I think those are

14 appropriate protections.

15 THE COURT:  Can we move the electronic device, Mr.

16 Polsenberg, to the back table.  I know you're using it as a

17 counter.  Or, if you want, come put it on the -- someplace

18 else.

19 MR. POLSENBERG:  I'll just put it on the chair.

20 THE COURT:  Or you can hand it to Mr. Cassity, who's

21 sitting in the first row, who would love to tell you the time,

22 or Mr. Malley, who's on your team.

23 MR. POLSENBERG:  I'm good, Judge.

24 So, and as we pointed out in the beginning of our

25 reply brief, there's actually even been a court that has

3
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1 addressed issuing protective orders based on Sarbanes-Oxley

2 and Dodd-Frank.  And that makes sense.  Because the purpose of

3 these Acts, first with Sarbanes-Oxley, was to eliminate the

4 culture of silence that exists even in publicly traded

5 corporations and to allow an environment where -- and not

6 anything directed to parties in this case -- where fraud can

7 not only be engaged in, but be hidden and people are afraid to

8 raise anything about it.

9 And I reject the idea that these acts only give a

10 monetary, a legal remedy.  I'm not going so far as to say that

11 they empower courts to issue equitable remedies, but I think

12 that that would be so.  Because courts have talked about, yes,

13 you -- corporations have to be prevented from keeping

14 whistleblowing from taking place.  But this is even more so. 

15 This is a court sanctioning, ordering, empowering, giving its

16 imprimatur to parties engaging in discovery on that. 

17 Their main argument is that Elaine Wynn is not an

18 employee.  Well, I think, first of all, Dodd-Frank is even

19 further -- although I group them together under Sarbanes-

20 Oxley, Dodd-Frank goes even further in whist whistleblower

21 protection than Sarbanes-Oxley does.  And I think that we

22 would meet the qualifications there.  But even if we were only

23 looking at an employee standard, we still meet that, and we've

24 made a showing on that with -- the involvement that Elaine

25 Wynn had in the operation of Wynn Resorts says that she's more

4
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1 than an ordinary director.  Now, directors aren't

2 automatically excluded from whistleblower protection.  And

3 here the employee is much more than the ordinary -- the

4 ordinary director.

5 And I think I've already addressed what they're

6 saying about whether the remedy can be limited to just

7 reinstatement and issues like that.  I think that would make

8 the statute unworkable.  And here I think we are looking at a

9 number of retaliatory activities that could be involved, and

10 especially we're looking at and I want to direct my attention

11 to in the few seconds I have left to the idea that what

12 they're asking is for Elaine Wynn to tell -- to disclose the

13 confidential sources she has in the rough sense, the trusted

14 colleagues who gave her that information.

15 I think that's a Sarbanes-Oxley issue on two levels. 

16 First of all, it's harassment for Elaine Wynn, and it's also

17 going to the people who gave her that information.  I mean,

18 that's got to have a chilling effect on people giving

19 information on whistleblowing.  And I reject the notion that

20 they're entitled to the names, that you can't have anonymous

21 whistleblowing.  These statutes actually provide for anonymous

22 whistleblowing in the regulations where they talk about how

23 you can have anonymous complaints.  Now, we don't fit the

24 exact statutory requirement of that, but it does show that

25 their assumption that you can't have any anonymous

5
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1 whistleblowing is ill conceived.

2 And let me also get to the avoidance issue.  I don't

3 think you have to address all this, because I think this is

4 beyond the scope of discovery that you have ordered or even

5 need to order; because Elaine Wynn was clear what the sources

6 are of her saying new developments, they weren't acts or

7 materials that would violate your prior protective order, that

8 she wasn't using confidential or, more particularly, highly

9 confidential information when she talked to the outside

10 auditors.  So I don't think there is a need to go into

11 discovery on the whistleblowing issue.

12 And I'd like to save the balance of my time for

13 rebuttal.

14 THE COURT:  Okay.  Mr. Bice.

15 MR. BICE:  Thank you, Your Honor.

16 THE COURT:  You've got 30 seconds left, Mr.

17 Polsenberg, when you stand back up.

18 Mr. Bice.

19 MR. BICE:  Thank you, Your Honor.

20 Your Honor, the purpose of trial, as you well know,

21 is to determine the truth.  That's Jury Instruction Number 1

22 in the state of Nevada under the Model Jury Instructions.  And

23 under the law every party and every court is entitled to every

24 man's evidence.

25 THE COURT:  And that's only in civil; right?

6
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1 MR. BICE:  Well, it's Civil Jury Instruction

2 Number 1 --

3 THE COURT:  Right.

4 MR. BICE:  -- under the Nevada model rules.  The

5 point here being, Your Honor, is that the Court is entitled to

6 every man's evidence in a case or every woman's evidence in a

7 case, depending on which it is.  NRS 49, as we cite -- .015,

8 as we cite in our brief, makes a point that privileges, which

9 is the ability to conceal information, to withhold your

10 evidence are very narrowly limited and that unless it is

11 spelled out in the statute, in the Nevada statutes or the

12 Constitution, no one has a right to refuse to be a witness, no

13 one has a right to refuse to disclose matters, no one has a

14 right to refuse to produce an object or a writing, and no one

15 has a right to prevent another person from being a witness or

16 disclosing any matters.  And not only is that the law that is

17 not addressed by Ms. Wynn, that law has been carried into

18 effect long ago by the requirement that you are required to

19 affirmatively disclose someone that has material information

20 that is discoverable in the case.  That has always been the

21 law.

22 Now, Ms. Wynn says, well, I want a special rule

23 where I'm going to turn that fundamental premise, no ambushes,

24 no surprises, no concealment, I want to turn that premise on

25 its head, I want to file claims, I want to make allegations in

7
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1 a lawsuit, but I want to conceal my alleged source of

2 information for that.

3 And there's really two reasons why people do that,

4 Your Honor, I would submit.  The reason that they do it is,

5 number one, when they claim that they got this information

6 from some trusted colleague, some confidential source they may

7 very well be fabricating that that's where they got it.  They

8 don't want to disclose, they don't want to have to give a

9 name, because then that person, whoever they identify, might

10 come back in and say, you know what, that's not true, I never

11 had those discussions with her, she didn't get any such

12 information from me, so she must have gotten it from somewhere

13 else.  That's problem number one with this story that I get to

14 conceal the identity of people that I claim that I have spoken

15 with and then I've gone around and made allegations.

16 The other point, Your Honor, is as I said, not only

17 are these people sometimes just made up, i.e., the person

18 doesn't exist.  Even if she did actually talk to somebody,

19 they may very well, as I just made the point, come and

20 completely contradict her and say, that's not true, she did

21 not get that information from me, she must have gotten it, as

22 Wynn Resorts has pointed out already, through misuse of the

23 discovery process that the Court has already entered a TRO

24 about.  The entire judicial process, Your Honor, breaks down

25 in the approach that Ms. Wynn is asking this Court to adopt. 

8
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1 And there is no case -- and Mr. Polsenberg misspeaks, I

2 assume, when he claims that there's cases that have invoked

3 Sarbanes-Oxley and/or Dodd-Frank in saying that, oh, well, you

4 can enter a protective order.  Because that isn't what the

5 case actually says.

6 But let me just remind the Court exactly why we're

7 here to begin with.  The Court has already entered a TRO

8 because the Court has already recognized and the Court I'm

9 sure will recall when we were here about the letter to Ernst &

10 Young that this letter contained this assertion about, you

11 know, new developments in the case, Your Honor.  And the Court

12 will recall Mr. Zeller's dancing around, I would submit, when

13 the Court asked him, well, tell us, Mr. Zeller, what that new

14 developments -- what those new developments are since you're

15 claiming that you weren't using information that you acquired

16 in the discovery process.  And, with all due respect, the

17 Court can go back and look at the transcript, and I think that

18 the Court got a lot of maneuvering around what that meant.

19 But what we have also learned is that this letter -- 

20 of course, the composition of this letter began on the very

21 same day that this Court entered its protective order or its

22 stay order because of Wynn Resorts uncovering the possession

23 of its confidential and privileged information by Quinn

24 Emanuel, improperly in possession of it, I might add.

25 So that then takes us, Your Honor, to -- that letter

9

000353

000353

00
03

53
000353



1 started its process that very same day, as their own privilege

2 log reveals to us.  Now, there are many reasons to discount

3 Ms. Wynn's version now, which is, I would submit, an argument

4 not actually backed up by any evidence, that you should just

5 trust her that she acquired this information that she then

6 started using outside of the discovery process.  That's what

7 she has now said, you should just trust me that that's true. 

8 There's a lot of reasons to trust why that isn't true, Your

9 Honor.  And I would submit this errata that she submitted

10 yesterday and filed with the Court is just one example of it.

11 As we have pointed out in our motion to compel her

12 answers, Your Honor, to the depositions, Ms. Wynn had given

13 the Court a lot of, I would submit, contradictory statements. 

14 At her deposition she was specifically asked about her

15 knowledge of Mr. Poster's testimony.  Of course, she was asked

16 both about his testimony before the Gaming Control Board and

17 Mr. Poster's testimony in this case.  And she said that she

18 had reviewed them.  Now, yesterday, we get an errata.  And

19 it's interesting, I think, it's somewhat telling when a party

20 actually files an errata in a court proceeding of a

21 deposition; because the errata, obviously, is designed to just

22 change her testimony.  It's not exactly changes yeses to noes

23 or noes to yeses, but it's pretty darn close to that's what

24 she was doing in this errata, which they, again, filed

25 yesterday with the Court.  And so what she's doing now is

10
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1 she's now trying to say, well, I didn't see his deposition

2 testimony, I saw his Gaming Control Board testimony only. 

3 And, of course, you can't really reconcile that with the fact

4 about her -- all the noise she has made about this Fifth

5 Amendment issue, Your Honor, because that only came up in the 

6 context of his deposition in this case, the same deposition

7 she originally said she saw but now, after meeting with her

8 counsel after her deposition, she has changed it to say she

9 didn't see it.

10 But that's not the only problem, obviously, Your

11 Honor, we have with Ms. Wynn's testimony.  We also have many

12 representations that have been made to the Court about how she

13 didn't have documents, et cetera.  The point being this, Your

14 Honor.  There is substantial reason, and the Court has already

15 recognized that entering its TRO, that Ms. Wynn was in fact

16 disseminating confidential information in violation of this

17 Court's protective order in her attempt to gin up a dispute

18 with the auditors after this Court entered the stay, the very

19 day that this Court entered the stay, as I remind the Court.

20 So that takes us to what is the device that Ms. Wynn

21 claims this unprecedented authority to conceal the identity. 

22 And conceal -- when I mean that, Your Honor, is this is, I

23 would submit, an attempted coverup, I don't want to have to

24 disclose people who I claim gave me this information because

25 they -- one, they may not exist, and, two, they might

11
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1 contradict me.  Your Honor, we submit we know the source of

2 her information.  The source of her information is Quinn

3 Emanuel.  And the authors of that letter were Quinn Emanuel. 

4 The privilege log proves that that is true.  This story that,

5 oh, meant through these words "new developments," this is what

6 she meant, we would submit, Your Honor, Ms. Wynn had no

7 understanding of the new developments, because she didn't

8 draft that.  That was drafted by the attorneys sitting right

9 here on behalf of Ms. Wynn and then improperly disseminated in

10 violation of the Court's order.

11 So now Ms. Wynn says, well, you know what, you need

12 to allow me to just claim I got that information from some

13 third party who I'm not -- you shouldn't ask me to tell who

14 that is, because it'll, of course, contradict her

15 representations to the Court that she acquired it from anybody

16 other than Quinn Emanuel themselves.  And that's all this

17 dispute is about, Your Honor.

18 I was trying to think of just real-world examples

19 where this would come up, and the one that just dawned on me,

20 Your Honor, Ms. Wynn is like Gordon Liddy coming in -- we all

21 remember G. Gordon Liddy -- coming in and saying, trust me, I

22 didn't acquire that information from the break-in at the

23 Democratic Headquarters, I acquired all that information from

24 a confidential source of mine, a good colleague of mine so I

25 shouldn't be required to disclose who that is, because those

12
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1 people might come in and contradict me.  And that's all that

2 she's trying to do is conceal any source of information that

3 will expose her as not telling the truth.  And there is no law

4 anywhere that allows that.

5 Now, so let's turn to this grand argument that she

6 has now provided at the last minute, I'm a whistleblower and

7 under SOX and Dodd-Frank I'm allowed -- those statutes,

8 although they can't cite to any authority that says these

9 statutes are a privilege, because, of course, they're not --

10 and they allow me to conceal the identity of information that

11 I'm of course raising in the litigation, they allow me to

12 conceal that.  No authority for that proposition at all

13 anywhere.  But more fundamentally, Your Honor, those statutes

14 are designed to deal with real-world employees, and those

15 statutes provide a remedy to those real-world employees if

16 someone actually retaliates against them for doing something

17 that is protected by the statute, not for doing something and

18 trying to violate and circumvent court orders because the

19 Court's stay has become an obstacle to your agenda.

20 I'm reminded -- first of all, this story -- Mr.

21 Polsenberg says, well, Ms. Wynn is an employee, and he says

22 that's what this case really turns on.  It really doesn't turn

23 on that in any way, shape, or form.  If Ms. Wynn wants to

24 claim that Dodd-Frank and Sarbanes-Oxley apply to her and

25 avail her of a remedy, she's free to do so.  She can bring her
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1 Dodd-Frank and her Sarbanes-Oxley claims, and we will deal

2 with them in the due course, Your Honor, because they don't

3 have any merit.

4 But I would point out to the Court just on this

5 point this is what Ms. Wynn represented to the Court

6 previously about her being an employee.  On June 7 -- or

7 July 7 she submitted a declaration.  Notice what the

8 declaration says.  Doesn't say anything about being an

9 employee.  In fact, it says she was a director.  Makes no

10 representation about being an employee.  And built on that

11 declaration she then argued to the Court, I am not an employee

12 of the company.  She made that representation repeatedly, I am

13 not an employee of the company.  She said it on page 22, she

14 said it on page 24, and in fact throughout all those pages of

15 that brief that she submitted on July 7 her position and her

16 position based on a sworn statement from her was, I'm not an

17 employee of the company, these policies don't apply to me

18 because I'm only a director and I'm not an employee.  That was

19 her first version of the purported truth.

20 Now, of course, her version, Your Honor, is -- her

21 latest declaration is -- this completely revises the story --

22 oh, now I'm an employee and now I'm covered by Dodd-Frank and

23 the like.  And we submit all the caselaw to the Court that

24 points out the absurdity of this, and in fact the principal

25 authority that we cite they don't even address, because the

14

000358

000358

00
03

58
000358



1 court there -- I'm sorry, the administrative law judge there

2 pointed out that, no, no, no, you're a director, you're not an

3 employee, and claiming that these provisions apply to you as a

4 retaliation remedy or as a remedy for retaliation is just

5 simply not true, you're not compensated as an employee.  Ms.

6 Wynn wasn't compensated as an employee.  And, as I would

7 remind the Court, her letter to EY, to Ernst & Young, Your

8 Honor, says, "As a director."  She affirmatively wrote that

9 she was writing to them as a former director.  She made no

10 claims about anywhere being an employee until -- and the first

11 time we heard this story about Dodd-Frank and Sarbanes-Oxley

12 was when?  It was when this Court said that we were entitled

13 to take her deposition.  Then we received this motion for a

14 protective order asserting for the first time, oh, I'm an

15 employee and requiring me to tell the truth about my sources

16 of information that I have been disseminating somehow violates

17 the law -- because they're not entitled to know the truth. 

18 They should be required -- they, Wynn Resorts should somehow

19 be required to simply accept her representation, trust me,

20 Your Honor, I got this information from some source other than

21 Quinn Emanuel in violation of the Court's order.  So when that

22 letter written by Quinn Emanuel talks about new developments

23 you should just trust me, Your Honor, I got that information

24 from some source other than Quinn Emanuel.  And I would submit

25 to the Court that there is no requirements under any law
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1 anywhere that we are required to trust someone, let alone

2 someone who has played so fast and loose with the facts as she

3 has done repeatedly in this case.

4 And our point here again, Your Honor, being

5 straightforward, I hope.  Ms. Wynn violated the terms of the

6 Court's protective order.  That scheme happened the very same

7 day that this Court entered its stay.  Her attorneys drafted

8 that letter that she in fact signed, trying to gin up that

9 dispute.  The source of the information for that letter was

10 the discovery in this case in violation of the protective

11 order, and all of the facts point in that direction.

12 THE COURT:  Thank you, Mr. Bice.

13 Mr. Polsenberg.

14 MR. POLSENBERG:  Thank you, Your Honor.

15 Counsel starts with a soliloquy about being entitled

16 to every man's evidence on the merits.  Not to put too fine a

17 point on it, but we're not talking about the merits.  We're

18 talking about an ancillary, a collateral issue having to do

19 with the violation of a protective order.  Now, I don't mean

20 to seem like I'm minimizing that, but I think that goes into

21 the balancing of the interests here.  They say that we assert

22 for the first time the objections on Sarbanes-Oxley when you

23 ordered us to do discovery.  Well, no, and who cares?  No, we

24 did assert Sarbanes-Oxley before to the opposing side when

25 they made some discovery requests.  We did raise it to you
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1 when you ordered depositions to go forward.  So that's an

2 appropriate time to raise that.

3 They make great hay about the errata.  You know,

4 that errata says that that deposition says what I said the

5 deposition says the two times we were in court here before. 

6 I'm saying -- I mean, I read the depo the same way that that

7 errata simply makes sense on, simply makes clearer about.  Did

8 the errata -- did we file it in court or that's an unusual

9 thing?  Yeah, of course we did.  You know why.  We're going to

10 the Supreme Court and it has to be in the record.  It's a big

11 surprise to everybody.

12 They've put up here that we were -- that we had

13 asserted before that we were the employee.  Well, a couple of

14 things -- that we weren't the employee.  They said we were the

15 employee. 

16 MR. PISANELLI:  That's not what we said.

17 MR. POLSENBERG:  A couple of things on that.

18 I'm sorry.  I don't mean to mischaracterize.  I

19 don't.

20 THE COURT:  Guys.  Guys.  And you've only got a few

21 seconds left, Mr. Polsenberg.

22 MR. POLSENBERG:  Thank you.  Well, first of all, we

23 lost that.  Secondly, this is a different standard.  It's not

24 judicial estoppel to raise a position that is both different

25 and on which we didn't prevail, okay.  They say we didn't
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1 address the authority that they raised.  Yes, Cunnhingham --

2 we addressed Cunningham in the reply brief.  And Cunningham,

3 while saying that that director was not an employee, also sets

4 out standards for why directors can be employees.

5 Am I out of time, Your Honor?

6 THE COURT:  You were a while ago.

7 MR. POLSENBERG:  Oh.  Thank you, Your Honor.

8 THE COURT:  All right.  So Elaine Wynn is not an

9 employee, therefore there's no potential retaliation. 

10 Therefore there's no protection under Sarbanes-Oxley.

11 And with respect to Dodd-Frank she is not providing

12 information to agencies that would fall within the Dodd-Frank.

13 Therefore there is no protection for her at this time.

14 So I need to also move the hearings on October 18th

15 and October 21st to October 20th at 8:30.

16 Mr. Polsenberg, is there anything you want to say

17 before I sign the orders that were delivered to me by Mr.

18 Pisanelli and Mr. Peek?  There's three orders.

19 MR. POLSENBERG:  Sure.  Let me do this one first.

20 I've asked for a stay so I can --

21 THE COURT:  I want to do the orders first so they're

22 part of your record.

23 MR. POLSENBERG:  Okay.  Very good, Your Honor.  We

24 object to the order that requires us to serve Mr. Peek.  Is

25 that in your group?

18

000362

000362

00
03

62
000362



1 THE COURT:  It is in my group.

2 MR. POLSENBERG:  It is.  And --

3 THE COURT:  It's the order from the conference call

4 in June.  It's the order saying how we're going to serve Mr.

5 Peek, and it's the order on how Mr. Peek's going to seek

6 de-designation.

7 MR. POLSENBERG:  Right.  We have -- the things that

8 we filed oppositions to, we filed oppositions, we filed an

9 objection yesterday --

10 THE COURT:  Read it.

11 MR. POLSENBERG:  -- or today because we had not

12 taken a position before because, as I explained last time we

13 were here, we were under the impression Wynn was going to be

14 ordered to serve them.  So we have now raised and made clear

15 that we object to that, as well.

16 THE COURT:  Okay.  So, Mr. Peek, all of these say,

17 "Call Valerie."  Do you want Dan to call Valerie, or do you

18 want him to hand them to you?

19 MR. PEEK:  He can hand them to me or to Mr. Cassity,

20 Your Honor.  One or the other.

21 THE COURT:  Why don't you give them to Mr. Cassity. 

22 That's probably a more reliable to get them back to Valerie.

23 MR. PEEK:  Well, I'm going back to the deposition. 

24 And it's also more reliable.

25 THE COURT:  Okay.  Now, Mr. Polsenberg, you had
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1 another agenda item.

2 MR. POLSENBERG:  Yes.  I'd like to move for a stay,

3 as we did in our motion and our reply.

4 THE COURT:  A stay of what?

5 MR. POLSENBERG:  A stay of your order denying us

6 Sarbanes-Oxley and Dodd-Frank relief and ordering the

7 deposition to go forward so that I can seek appellate review.

8 THE COURT:  So you're basically asking me to stay

9 all of the discovery related to the disqualification issues?

10 MR. POLSENBERG:  I'm not sure I'm asking for

11 everything having to do with disqualification.  I think there

12 are some issues -- there's some discovery that could go

13 forward that isn't related to Sarbanes-Oxley and may not be

14 related to privilege.  It may be impracticable to do that and

15 then do the bulk of the discovery later, but I would leave

16 that up to the Court.

17 THE COURT:  Does anyone want to speak on Mr.

18 Polsenberg's request for a stay that is not very definite?

19 MR. PISANELLI:  Yes.  We oppose the stay, Your

20 Honor.  We think the stay is ahead of the game.  What we need

21 in order to establish an appropriate record here is an order

22 from the Court doing a few things.  You've just done one of

23 them, and that is denied this application for a protective

24 order on Sarbanes-Oxley, et cetera.  We also need our order

25 compelling Ms. Wynn to testify to the questions that I pose to
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1 her.  We don't have that yet.  Ms. Wynn will then be at her

2 own crossroads.  The deposition can go forward, she can decide

3 whether to follow your order or to say, no, I am not going to,

4 and then bring that issue, that she has decided not to follow

5 your order, to the Supreme Court or back to you for purposes

6 of sanctions.  Without following that procedure Your Honor has

7 really been handcuffed by Ms. Wynn and her counsel on what you

8 can do about it.  Once she violates your actual order you will

9 have the entire spectrum of sanctions available to you, from

10 the most drastic of striking her answer to the figurative slap

11 on the wrist if you think that it was okay to do whatever it

12 is that she does in the future.  Until that time you have no

13 ability to do anything about her refusal to participate in

14 discovery.  So we'd ask that the process move forward, we go

15 back to her deposition, I pose my questions, they make their

16 decisions on a question-by-question basis.  I don't think

17 they're going to say no or instruct her not to answer every

18 question.  We're going to achieve a lot by moving forward. 

19 And that's what we ask that you do.

20 MR. CAMPBELL:  Your Honor, Mr. Wynn joins in that,

21 and we believe that it certainly provides the opportunity to

22 do what Mr. Polsenberg always like to have done, develop and

23 accurate, full record.

24 THE COURT:  He's been fighting that in this case,

25 though.
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1 Mr. Peek.

2 MR. PEEK:  Your Honor, let the record also reflect

3 that the Aruze parties also oppose any request for a stay. 

4 And as I understand the stay that he's asking for me is the

5 September 6 minute order, which is now part of the order that

6 the Court signs.

7 THE COURT:  Okay.  I'm going to grant the stay, but

8 only in a very limited respect.  It will only be with respect

9 to the deposition of Ms. Wynn related to the issues on the

10 disqualification and Sarbanes-Oxley.  That means the Wynn

11 Resorts team now needs to make a judgment call as to whether

12 based on the information you currently have you want to

13 proceed with the contempt hearing and the disqualification

14 hearing that we had scheduled next week, or if we want to wait

15 to see if the Supreme Court does anything.  Because my typical

16 practice, Mr. Polsenberg, is to only give you 30 days to see

17 if the Supreme Court does anything.

18 MR. PISANELLI:  So our hearing initially was on

19 three issues.  It was disqualification --

20 THE COURT:  The hearing next week?

21 MR. PISANELLI:  Yes.  Disqualification, contempt,

22 and preliminary injunction.  Your Honor indicated that she

23 might split out the disqualification because the document

24 production, et cetera, is taking some time.

25 We still have lots of progress to be made in this
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1 deposition.  I just cannot predict just how broadly Ms. Wynn

2 or her counsel may interpret their rights as it relates to

3 refusing to answer questions.  So, again, I would prefer that

4 we move forward with her deposition.  And if they take a

5 position that my question touches upon this order or an order

6 that's been stayed, they can say so, and they can do as they

7 did last time and remain quiet and not object as to scope, and

8 we'll move forward and see if Ms. Wynn decides to be judge and

9 jury and executioner herself.  But I'm not interested in

10 sitting back and doing nothing.  I'm also a little --

11 THE COURT:  Okay.  So let me say it a different way. 

12 Because I think you misunderstood what I said.  I am staying

13 her deposition related to the disqualification and Sarbanes-

14 Oxley issues.  That deposition, to my understanding, was

15 scheduled on either the 22nd or 23rd.  That means Wynn Resorts

16 now needs to make a judgment call.  Do you want to go forward

17 with the hearing we have scheduled on September 29th and 30

18 that in my recollection relates to a contempt issue, if we

19 were up to it, the disqualification issue.  But based on the

20 special master order I signed today, I'm pretty sure we're not

21 ready for that.  And arguably another thing.  My guess is you

22 don't want to proceed with that hearing.  But I may be wrong.

23 MR. PISANELLI:  I did misunderstand you.  You're

24 saying, go forward with no deposition at all.

25 THE COURT:  Yes, that's what I'm saying.
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1 MR. PISANELLI:  Okay.  I didn't -- I read you to say

2 just question by question.  So may I have two minutes?

3 THE COURT:  Yes.  Please.

4 (Pause in the proceedings)

5  MR. URGA:  Are we back on the record?

6 THE COURT:  Now we're on the record.

7 Now, what, Mr. Pisanelli?   What'd you decide?

8 MR. PISANELLI:  I've decided, Your Honor, that

9 without the ability to fully develop the record in the

10 deposition, including now what would be the violation of your

11 order and their refusals to follow your directive, we would be

12 severely prejudiced by moving forward with the hearing.  And

13 so we would prefer -- while we, I've already told you, prefer

14 no stay at all, ask Your Honor to make the stay as short as

15 possible, let the Supreme Court see if they're motivated to

16 even hear this, and get back here as soon as possible to

17 continue this process.

18 THE COURT:  Okay.  So I'm going to vacate the

19 hearing that's scheduled for September 29th and September

20 30th.  I'm going to set a status check on October I believe

21 20th is the day I moved the stuff to on rescheduling that

22 hearing.  If we've not heard from the Supreme Court or if Mr.

23 Polsenberg doesn't file his brief, then we're going to move

24 forward with both the deposition and the evidentiary hearing.

25 MR. PISANELLI:  The stay is 30 days from today?
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1 THE COURT:  Thirty days from today.

2 MR. PISANELLI:  Okay.  Your Honor, in light of that

3 stay does it make sense to you that we should be taking

4 tomorrow's motion off calendar filed on order shortening time,

5 no time to oppose it, and now with the very stay they've asked

6 for.

7 THE COURT:  Well, no.  He wants to do discovery on

8 it, and I've just told him, you know, I don't think so.  But

9 if he wants to ask me in the morning --

10 Do you want to ask me in the morning, or take it off

11 calendar?

12 MR. POLSENBERG:  I want to ask you in the morning.

13 THE COURT:  Okay.  He wants to ask me in morning.

14 MR. BICE:  Well, then we would like --

15 THE COURT:  So we'll talk about it in the morning. 

16 8:30.

17 MR. PISANELLI:  Well, all I'm saying, Your Honor, is

18 we can either do it now if you're going to deny it --

19 THE COURT:  I have a jury sitting in the hallway, so

20 I'd really like to visit with the jury that I've got.

21 MR. POLSENBERG:  What he's saying makes sense,

22 though.

23 MR. PISANELLI:  Everything I say makes sense.

24 THE COURT:  Okay.  But I still have a jury sitting

25 in the hallway.
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1 MR. PEEK:  Your Honor, I --

2 MR. POLSENBERG:  I wasn't limiting it -- I wasn't

3 limiting it to this instance.

4 Okay.  We'll come back.  We'll come back.

5 MR. PEEK:  I'd like to be heard on this so that the

6 record is clear before the Supreme Court that the stay and the

7 -- their not taking the disqualification or the other contempt

8 issues up as early as possible is very prejudicial to my

9 client, because my client now is not able to proceed with his

10 claims for the return of his stock and/or for at least a

11 proper valuation of his stock.  And that's --

12 THE COURT:  Right.  Which is why I only gave Mr.

13 Polsenberg --

14 MR. PEEK:  And that prejudice, when you balance it

15 against that of these parties, Your Honor, is frankly

16 insurmountable.

17 THE COURT:  Luckily, I only gave Mr. Polsenberg

18 30 days.  So if the Supreme Court does not order an answer

19 within that period of time, we won't be having any additional

20 time.  Because your other claims are stayed.

21 MR. PISANELLI:  Your Honor --

22 THE COURT:  Yes.

23 MR. PISANELLI:  Since we're going to come back

24 tomorrow, can we come back on Thursday to give us an

25 opportunity to at least oppose this thing?
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1 THE COURT:  No.  I can't have you come back on

2 Thursday, because I've got to get my jury trial finished. 

3 Unless you're willing to give up days next week and I can get

4 jurors to stay.  Because they are planning to leave on Friday,

5 and I've lost a day and a half in this trial because of some

6 other issues.

7 MR. BICE:  Your Honor, I don't mean to interrupt,

8 but can we address this motion, then, next Tuesday?  Here's

9 the problem.  We got this motion late yesterday, and -- 

10 THE COURT:  Yes, you can address the motion next

11 Tuesday, because then the only person I will be disrupting is

12 Swarovski.  And I'm happy to disrupt Swarovski.  So if you

13 want to move it to Tuesday, that's good.

14 MR. BICE:  So we can at least --

15 THE COURT:  Because I don't have a jury on

16 Swarovski.  I've got a jury sitting in the hallway.

17 MR. BICE:  Thank you, Your Honor.

18 MR. PEEK:  Your Honor, I know that you said that

19 these orders reflect my order -- my request for -- to compel

20 Elaine Wynn to produce documents.  That's going to be filed

21 and submitted to the judge?

22 THE COURT:  Yes, you're going to file it.

23 MR. PEEK:  Okay.

24 THE COURT:  The only thing I stayed was the

25 deposition.  And as a result of the consultation with Wynn's,
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1 I vacated their evidentiary hearing.

2 MR. PEEK:  And given the fact you don't want to hear

3 things on Thursday, Tuesday -- next Tuesday is fine with us.

4 THE COURT:  Yes.

5 MR. POLSENBERG:  Judge, I can do next Tuesday, but I

6 have to tell Judge Bell I'll be late over there because I'm

7 over here.

8 THE COURT:  I start at 8:30.  She starts at 9:00.

9 MR. POLSENBERG:  I know.

10 THE COURT:  Be here.

11 MR. POLSENBERG:  And I can see what promptness the

12 lawyers exhibit.

13 THE COURT:  Be here on time.

14 MR. URGA:  Okay.

15 THE COURT:  Goodbye.

16           THE CLERK:  September 27th, 8:30.

17 THE PROCEEDINGS CONCLUDED AT 1:43 P.M.

18 * * * * *
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