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JURISDICTIONAL STATEMENT

A.  BASIS FOR APPELLATE JURISDICTION -
'NRAP 4(b); NRS 177.015(3)

B. FILING DATES ESTABLISHING TIMELINESS OF APPEAL

09-29-16:  Judgment of Conviction filed”

09-29-16:  Notice of Appeal filed’ |

C. ~ ASSERTION OF FINAL ORDER OR JUDGMENT
~ This appea1 is from a judgment of conviction.

T

ROUTING STATEMENT
This case is a direct appeal from a judgment of conviction based on a jury
verdict that involves convictions for offenses that are Category A and B felonies,

As such, this case is not within those categories presumptively assigned to the

Court of Appeals under NRAP 17(b).

, Hereafter GA shall refer to Guerrina Appendix.
2 GA/5/1071.
> GA/5/1075.
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STATEMENT OF ISSUES -

ISSUENO.1:  Whether GUERRINA’s 6" amendment right to represent -‘
himself was violated requiring reversal of his conviction where such request
was denied as untimely even though it was made several weeks before trial
began. :

ISSUE NO.2:  Whether GUERRINA’s 5" and 14" amendment rights to
due process and a fair trial were violated amounting to prejudicial error and
requiring reversal of his conviction for kidnapping where the conviction was
- not supported by the evidence because the movement of the victim was
incidental to the robbery.

ISSUE NO. 3: Whether GUERRINA’s 5™ and 14™ amendment rights to
due process and a fair trial were violated amounting to prejudicial error and
requiring reversal of his enhancement convictions for use of a deadly weapon .
where there was no evidence that GUERRINA had a deadly weapon.

ISSUENO.4:  Whether GUERRINA’s 5™ and 14" amendment rights to

due process and a fair trial were violated amounting to prejudicial error and.

requiring reversal of his coercion conviction where the conviction was not
supported by the evidence.

ISSUE NO.5:  Whether GUERRINA’s 5™ and 14" amendment rights to
due process and a fair trial were violated amounting to prejudicial error and
-requiring reversal of his convictions where exculpatory evidence was not
preserved by the state. ‘



v

STATEMENT OF THE CASE

A. NATURE OF THE CASE

* This is a case of mistaken identity where the victim believed that shg was |
robbed by a man who had been a co-worker at Fast.Bucks,» where she was working
when the stére was robbed on July 13,2015.* She concluded that somethingyvhiteﬁ |
the man was carrying at the tjme of the robbery was a knife, although she n__éver |
saw a knife blade, and was never threatened with the OBj ect. The man stood at the
entrance door to the store and directed the victim to retrieve all money in the sfore
and bring it back to him. He then poured some bleach on the floor in front of the-
door, left with the money ahd locked the door from the outside, whereupon the
victim used the store telephone to call 9-1-1 for help. |

B. COURSE OF PROCEEDINGS

Please see the Appendix table of contents which is sorted chronologically.

4 GA/1/598.
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C. DISPOSITION BY THE COURT BELOW’

- | COUNT CHARGE SENTENCE |
1 | Burglary w/use , ! 2-7yrs =~
2 | First degree kidnapping w/use 5-15plus
. : 2-5 consec -
|3 | Robbery w/use | 3-8 plus
_ ,. o 3-8 consec
14 Coercion | ' 11-3

All counts to run concurrent. Guerrina will not be eligible for parole until he
has served at least seven years in prison.
\Y%

STATEMENT OF RELEVANT FACTS

Cuevas (victim) was robbed by a man when she went to work at Fast B’ucks- ‘,
to get the previous day’s money to deposit at the bank before the stor’el opéned for
‘business.® When she arrived, a mm approached her and took the keys to the store
from her and went inside with her.- He stood inside the store near the front /doér
and directed Cuevas to get the money for him. He was holding _something white in
his hand, which Cuevas assumed was a knife, though the perpetrator never - |
threatened her with it and she never saw a knife blade. Cuevas went to the back of
th¢ store by herself, retrieved the money and took it to the man still standing at the

door. After she gave him the money, he told her to unplug the phone and throw it

- Taken from the Information (GA/1/57) and the Judgment Of Conviction
(GA/5/1071). | |
®  GA/1/600.



on the ﬂéor which she did. He then dumped some liquid on the floor between
Cuevas and the door, after which he exited the store and locked the door from th¢
outside, locking Cuevas inside the store. Cuevas plugged the phone back in and
called 9-1-1. |

Cuevas began working at Fast Bucks on December 19, 2014.” She first met
Guerrina who also worked at Fast Bucks at a manager’s meeting the end )of |
December, 2014.® She saw hiin again at another manager’s meeting several
months later.” She had only seen Guerrina those two times.'® She never Worked’
with him at a Fast Bﬁcks location.!! The robbery occurred on July 13, 2015."2
Cuevas did not tell the 9-1-1 operator that she knew the perpetrator.”” Later, she
told police that Guerrina was the perpetrator and the police showed her his driver’s’
license photo which she positively identified.

The state added a coercion charge because the perpetrator ordered Cuevas to
unplug a telephone and throw it on the ground, concluding that the reason for

doing that was to prevent Cuevas from calling for help.'* However, the evidence

7 GA/1/44.

8 GA/1/44.

’ GA/1/45.

0 GA/1/49.

N GA/1/43-44.
2 GA/1/126.
B GA/1/45.

1 GAs2.



showed that éll Fast Bucks stores also have a pl;one in the back area of the store.
Guerrina, as a former employee of Fast Bucks knew that.

Guerrina was living at a Motel 6 on the date of the incident. Police reviewed
video surveillance which showed -Guerrina at the Motel 6.on that dafte, but failed to
impound or obtain a copy of that video."”” The defense m»o?ed to dismiss the
charges against_ Guerrina because the state failed to preserve that evidence. The
state argued that it could produce the manager of the Motel 6 who would testify
that the time when Mr. Guerrina was seen on the tape was not the time that the
robbery was occurring at the Fast Bucks store.'® That witness was never provided. :
The métion to:diﬁsmiss was denied."’

On July 1, 2016, Guerrina filed a motion to dismiss his attorhey and to
représent himself,lg because he did not feel that his attorney was doing things that
needed to be done."” He said he would need a continuance of the trial in order to |
contact witnesses .that were out of state, and conduct other research and.
inveStigatiOn.zo The court denied the motion, stating that it was too. close to trial

and she was not going to continue the trial.>! At the time of that hearing on July

15 GA/1/126.
6 GA/1/186.

7 GA/1/127.
B GA/1/204.
P GA/R/239.

20 GA2/237-239.

2L GA/2/237, 239-240.



14, 2016, the trial was scheduled to begin on July 25, 2016.% FiVé*déys later on
July 19, 2016, Guerrina’s counsel (Mr. Hughes) was not present for an important
motion on admission of jail calls.” The court characterized the motion he had

»2 The attorney standing in for Guerrina’s attorney (Mr.

filed as “a little bit vague.
Brower) stated that he believed “Mr. Hughes would rather have been here to argue -
this himself.”* Two days later on July 21,:2016, Mr. Hughes was still out of the’
jurisdiction and Mr. Brower again stood in for calendar call.** However, the state .
- was having to explain the defense position regarding placing the case in overﬂow
_to the calendar call hearing.”’
MS. LAVELL: Your Honor, it’s my understanding — and Mr. Brower -~ |
was at a bit of a disadvantage because Mr. Hughes is in fact the
attorney of record and the trial attorney where he is out of the
jurisdiction currently. Mr. Brower had indicated at the last — when we
were here the last time on the motion that this would not be overflow
eligible however he subsequently he spoke to Mr. Hughes who now is - -
not making that argument.*®

Mr. Brower admitted that he was ata disadvantage.” However, he did-once

again raise Guerrina’s desire to represent himself, which the court ignored.® As

2 GA2/240.

3 GA/245

* GA/2/245.

2 GARR4T.

- 2% GA/2/254.
T GA/2/254-255.

% GA/2/255.

2 GARRST.



the court was discussing trial setting, Mr. Brower advised that Mr. Hughes was

~ going to be out of the jurisdiction until the following Tuesday (Julyv"2'6_, 2016), sd_f” . :

that the trial could not possibly start on Monday (as scheduled) because he would |

not be arriving until 11:00 p.m. Monday night — the night before trial was to
~commence in a serious felony case.”’ Mr. Hughes was ouf of the jurisdiction from
‘at least July 19", and was not scheduled to return by July 25", the déte he knew
when he left thé jurisdiction that trial was scheduled to commence in Guerrina’s
case.

On July 21, 2016, the case was sent to overflow.*? Trial commencgd on
August 1, 2016,}33 a full month after Guerrina first moved to dismiss hié attorney | o
and represent himself. |

VI

SUMMARY OF ARGUMENT

Guerriha had a Constitutional right to represent himself at trial, and it‘ was .
reversible error for the court to deny him that request Which was made four weeks L.
before trial began.

The kidnapping count should be dismissed because movement of the victim

- was incidental to the robbery.

B30 GARRST.
U GARRST.
2 GA/2/258.
3 GARRe2.



Allndeadl'y weapon enhancements should be reversed because there,was- no
crediblé evidence that the perpetrator had a knife or other deadly weapon. |

The coercion charge based on the perpetrator telling the victim to throw a
telephone on the floor should be dismissed because there was another telgphone ‘in
th¢ back of the store, and if one believes that Gueﬁina was the perpetrato”r, then‘ |
one has to also believe that he knew about the second phone since he had been an
employee of Fast Bucks and knew the layouts of the stores.

The entire case should be dismissed because the state failed to preserve
critical exculpatory evidence.

VII

ARGUMENT

A. GUERRINA DENIED RIGHT TO REPRESENT HIMSELF

* (Standard of Review: Abuse of Discretion®*)

Guerrina felt that his attorney (Hughes) was not adequately representing his
interests, and brought a motion to dismiss Hughes and represent himself. This
motion was brought three weeks before trial was scheduled to begin,’ 5 and four

weeks before trial actually commenced.’® The stated reason was that counsel was

% United States v. Kaczynski, 239 F.3d 1108, 1116 (9" Cir. 2001).
3% GA/1/204; GA2/233.
3% GA/2262.



ineffective,’’ he and his attorhey had disagreements regarditlg trial strategy,‘3.8 L
discovery had not been co',mpleted,39 and witnesses had not been inter\'/‘iejwed.“oz. .
These concerhs Were somewhat born out by the fact that Hughes t)vas' outofthe

~ country the entire week before trial was to commehce, and was noteven due to . |
return by the scheduled trial date.*’ The only way his stand-in attorney could eveh
reach him was via text messaging because he was out of the country 2 The Court
denied the motion as untimely because Guerrina also requested a trial’“eohtinua‘nce
to complete the work which had not been done by his attorney.* Ne
representation was made by the state that a delay.of the trial weuld.in‘ any way.
jeopardize its case.** All witnesses called by the state were local with ’t}te

exception of Guerrina’s ex-wife, who appeared by telephone from Florida.”

“The right of self-repre‘sentation finds support in the structure of the Sixth
Amendment, as well as in the English and colonial jurisprudence from which the

- Amendment emerged.”*® The United States Supreme Court has stated thata :

3 GA/1/205.
% GARR3T.

¥ GARR33.
0 GARR3S
' GA/2/251,254-259.
2 GARRST.

B GARR/239,242.

“ GARR37-238. '

¥ GA/3/596; GA/A/665; GA/A/T08; GA/4/828; GA/4/857, 864.
*  Farettav. Cal., 422U S. 806, 817-818 (U.S. 1975).

10



request to self-represent is timely if made weeks bef(_)fe trial."” (Emphasis

added)

The Ninth Circuit has acknowledged this timing rule:

Thus, after Moore, we know that Faretta clearly established some
timing element, but we still do not know the precise contours of that
element. At most, e know that Faretta requests made "weeks before

trial" are timely.*® (Emphasis added)

The Federal District court for Nevada has acknowledged that rule:

"Because the Supreme Court has not clearly established when a
Faretta request is untimely, other courts are free to do so as long as
their standards comport with the Supreme Court's holding that a
request 'weeks before trial' is timely." Marshall v. Taylor, 395 F.3d
1058, 1061 (9th Cir. 2005).* (Emphasis added)

This Court in Lyons has seemingly departed from the Supreme Court rule by

holding that a request to self-represent must be made in sufficient time before trial

so that a trial continuance would not be necessary.”® This would mean that a

request to self represent made weeks before trial would not have to be granted if

such request would require a continuance of the trial. Such an interpretation would

be in direct conflict with the United States Supreme Court holding in Farettaas

followed by both the Ninth Circuit Court of Appeals and the Nevada Federal

District Court.

47
48
49
50

Faretta, supra; at 835.

Marshall v. Taylor, 395 F.3d 1058, 1061 (9th Cir. Cal. 2005).
Clark v. Neven, 171 F. Supp. 3d 1045, 1052 (D. Nev. 2016)
Lyons v. State, 106 Nev. 438, 445-446 (Nev. 1990). |

11



However, a difference between Lyons and the case at bar is that in Lyons the
request to self-rei)resent Wés made the day of trial, whereas in this éase Guerrina
- brought his‘ motion to self represent four weeks befor\e trial commenced. The only
way to square Lyons with the rule set forth by the United States Supreme Court is
vt.o limit it to the facts of that case, where the reciﬁesf was made the day of ffial. It
cannot be applied to the case at bar where the request was made “weeks before
trial,” regardless of whether or not a continuance was requested.. As a matter of
law, pursuant to the United States Supreme Court’s holding in Faretta, the request
was timely because it was made weeks before trial commenced.’

Accordingly, the failure of the trial court to grant Guerrina’s request was a
denial of Guerrina’s Sixth Amendment right to represent himself and constituted
reversible error as a matter of law, requiring this Court to reverse Guerrina’s

convictions and remand this matter to the district court for a new trial.

B. KIDNAPING COUNT NOT SUPPORTED BY THE EVIDENCE

(Standard of Review: de novo)’'
The United States and Nevada Constitutions both require that the state show

beyond a reasonable doubt that a person has committed a crime in order to

& United States v. Shipsey, 363 F.3d 962, 971 n.8 (9" Cir. 2004); United States

v. Naghani, 361 F.3d 1255, 1261 (9" Cir. 2004); Umted States v. Odom, 329 F.3d
1032, 1034 (9" Cir. 2003).

12



achieve a conviction.”® This Court is imbued with the power to review the evidence

in order to determine whether the state has satisfied its burden.”

The standard of review on appeal of a criminal conviction based on . '

insufﬁcieﬁcy of the évidence is whether, "after viewing the evidence in the ligh;(
mostv favorable to the prosecution, any rational trier of fact could have 'found ‘t‘hev
essential elc?ments of the crime beyond a reasonable doubt."**

In this case, Guerrina was‘ convicted of both robbery and kidnapping. This:
Court has held that “...to sustain convictions for bofh robbery ahd kidnapping |
arising from the same coufse of conduct, any movement or restraint must stan;cllt o o
alone with indep’endent significénce from the act of robbér'y itself, create a risk of
danger to the victim substantially exceeding that necessarily present in th¢ crime of |
robbery, or involve movement, seizure or restraint substantially in excess of that
necessary td its completioh. »

The Information asserts that fhe underlying offense to the kidnaping was

robbery.®® NRS 200.380 defines robbery as “... the unlawful taking of perédnal

property from the person of another, or in the person’s presence, against his or her

2 Jacksonv. Virginia, 443 U.S. 307 (1979); Oriegel-Condido v. State, 114

Nev. 378, 382 (1998); Carl v. State, 100 Nev. 164, 165 (1984).

3 Statev. VanWinkle, 6 Nev. 340, 350 (1871).

> Jackson v. Virginia; 443 U.S. 307,319 (1979) [conviction of a crime
without sufficient evidence that each element has been proven beyond a reasonable
doubt violates the Due Process Clause of the Fourteenth Amendment]. n8

55 Mendoza v. State, 122 Nev. 267, 275 (2006).

*  GA//53. ,\

13



:will, by means of force or violence or fear of injury, immediate or futﬁre, to his or
:.her person or property, or the person or property of a member of his or her famvil‘y,'
or of anyone in his or her company at the time of the robbery. A taking is by..
means of force or fear if force or fear is used to: (a) Obtain or retain possessibn of
the property; (b) Prevent or overcome resistance to the taking; or (c) F aéili%ate
escape.” In this case, all acts undertaken by the perpetrator wére in furtherancé of
the robbery, and did not create a greater risk of harm to Cuevas than necessary to .
complete the act of robbery and escape from the scene.
In ordef to get into. the building, the perpetrétor had to get the keys from
Cuevas, and in order to get the money from thé store, he had t(; instruct Cuevas to
obtain the money for him:>” Those acts had no independent signiﬁcance from: the -
underlying crime and did not create any greater risk of harm to Cuevas. There was
no allegation that the perpetrator ever even touched Cuevas. And, in directing hér
away from him to where the money was located in the back of the st‘o"rev while?he
stood ‘waiting in the front of the store,”® she was actually moving away from the -
danger toward a window through which she could have escaped. The perpe‘;ratqr
stood in the same place at all times, and Cuevas brought the money to him after she

obtained it from the back of the store.”

T GA/3/608, 612.
B GA/3/616-619.
¥ GA/3/623-624.

14



Thé pe‘rpe;trator} then committed the additional acts of pouring bleg_Ch on the
floor 1n front of the door, directing Cuevas to "unplug the phohe, and fhén locking_
| thejdoor after he leﬁ the scene. These acts were als‘o do,he in furtherancé of thé .
robbery in ofdervfo “facilitate escape.” Théy did not increése any risk of harm to
Cue'Vas because (1) there Wé.S a _Wi‘ndow 1n the' ba'lck of the store through which she
could have escaped so she was not trapped inside the store, (2) the bleach was not
toxic as it Was lying on the ﬂobr, and (3) there w_e’fe two phones in the’ store, ohé of
which Cue\}as actually usedto‘i call 9 -1-1. | |

For fhe foregoing reaéons, Guerrina’s 'cofﬁfiétioln for ;ki'd_r_laping rriust Be'-
reversed as a matter of law based on the facts of the casﬂe,'.w_i_tho»ut remand on 1tﬂat

"count;

~C.  NODEADLY WEAPON

| (Standard of Review: de novo.‘f'_)) .

Claims'of ‘cbnvictions which are supported by inSufﬁcient evidence vare' o |
 reviewed de novo.”" "The Due Process Clause protects the accused against |

-i | coﬁvictioﬁ Yex'cep»tﬁ upon proof beyoﬁd» a reasonablé doubt of every,fact ﬁe‘c‘ess}ér.y_l:to -
constitute the crime with which he is charged".(’zv

- Guerrina was convicted of burglary while in p‘ossession ofa deadly wéapidn',»

.60

a0 United States v. Erskine, 355 F.3d 1161, 1166 (9th Cir. 2004).

United States v. Shipsey, 363 F.3d 962, 971 n.8 (9™ Cir. 2004).
62 Apprendi v. New Jersey, 530 U.S. 466, 477 (U.S. 2000).

15



kldnapplng w1th use of a deadly weapon and robbery with use of a deadly

weapon The deadly weapon in questlon was purported tobe a kmfe However

- there was no evidence that Guerrinavever had.a knife. Cuevas said that she saw the,«, B i

perpetrator.carrylng somethlng W1th a white handle, about three inches long He
‘never threatened her w1th the object he was holding in h1s hand.* ~ She sald there o
was no blade.”® She admltted that she was not sure .that‘ it was actually a Akmfe‘»thatﬁ | '
he was holding.* .It_oould havve been a folding comb.”’ It could have beena .‘
corkscrew.® Tt could have simply been a piece of white plastic. No}kni‘fe w‘a‘s.ever
found among Guerrina’s belOnging.s;69 | |

" In .Smith'v. State, this vCourt held in an unpublisheddeo_isi:on'that where no
knife was actually seen by a potential victim andno knife was forind wh‘e'n_ithe |
assailant Was arrested, there was insufficient evidence to sustaln deadly weapon 3

enhancements The actual testlmony as cited by this Court in that case was ‘

& GA/5/1071.

% GABM6IL.
® . GA/3/648.
% GA/4/650.
- GA/4/650.
% GA/AI649.
¥ GA//T46.

70

, Smith v. State, 2014 Nev Unpub Lexis 387, 4-5, 2014 WL-989701 (Nev -
2014).

16



S

He further testified that, although it appeared Smith had something in
his hand when he was tampering with the cash register, he did not see
Smith with a knife or any sort of weapon. Mr. Pochowski also. -
testified that, after he chased Smith into the parking lot, Smith
| confronted him, took up a fighting stance, and threatened to cut Mr

Pochowski with a knife if he did not back off. Mr. Pochowski testified
that Smith appeared to have something in his right hand and he
presumed it was a knife based on Smith's stance and statement, but he

~ could not fully see Smith's hand or identify what the object was
because Smith had his hand angled behind his back. No other person
testified that they observed Smith with a knife or other weapon And =
officers testified that, upon Smith's arrest, no knlfe or deadly weapon |
was found.”" : |

‘In the case at bar, C’ueVas admitted that she never saw a knife anddi"d nof |
know if the perpetrator actually had a knife. All she saw was a white piece of |
plastic in the assailant’s hand which she assumed waé.a,knife.' She never }séid that.
he ‘threatened. ner with'it, and'admitted it may not haveeyen b‘een a knife; B |
: ‘Accordingiy,;the deadly..weapon enhancements must be feversed'Because they are ‘} :
not Suppo'fte_d By fhe evidence in this case. .

D. NO COERCION

(Standard of Review: de novo'?)
Claims of convictions which are supported by insufficient evidence are
reviewed de novo.” "The Due Process Clause protects the accused against

~ conviction except upon proof beyond a reasonable doubt of every fact nevcve'ssary; to-

Smith, supra, at 4-5. i
™ United States v. Erskine, 355 F.3d 1161, 1166 (9" Clr 2004)
' United States v. Shipsey, 363 F.3d 962,971 n.8 (9th Cir. 2004)
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constitute the crime with which he is charged".™

- Guerrina was convicted of coercion by ordering Cuevas to “place the office

phone on the floor thereby delaying her ability to immediately-call for helb and/or

pouring a liquid in front of the door to delay her ability to ﬁnmediately leave the

75

premises.””” Analyzing each of these acts separately, it becomes obvious that

neither one constituted coercion.

As to the telephone, there was a second phone in the store that Cuevas

could have used to call for help.”® Cuevas admitted she knew about that phone,.

and actually used it to talk to a co-worker after the perpetrator left.”” Moreovet,

after the perpetrator left, Cuevas simply plugged in the phone that she had beenv-

instructed tozplac’:e on thé floor, and used it to call for help.”®

As to the liquid, before leaving the store, the perpetrator poured some liquid

on the floor in front of the door,” presumably to keep the victim _from-approaching -

the front door, giving him more time for an escape. However, the purpose could

not have been to trap the victim in the store, because there were windows in the

back of the store through which Cuevas could have escaped.”’ Cuevas ahitted

74
75

76

7
78

9

80

Apprendi v. New Jersey, 530 U.S. 466, 477 (U.S. 2000)

- GA/1/58; G/5/1071.

GA/3/628.

GA/3/632-633.

GA/3/631.
GA/3/628.
GA/3/621.
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- 84

that shev could havé gotten out through those Windowvs.81 The substancé fhat the
P‘?fpéfratpr poured- on the floor in front of the door was bleach which v&asvzv |
complétely harmless’a'nd posed no threat to Cuevas. The poliée at the scenev‘
wi"chout evén takihg a _sarﬂplé of the liquid'detennined‘ that it was harmless 'and of I
‘no-evidentiary value * They tﬁought it was “...chlorine or bleach, »s'omething o
nondangerous.”® | |
As to -the ‘acts pled in the information which thé'stat.ev charged as conStituting -‘

coercion, fhe | evidence did not support the conviction as to 'thoée acts, and 'the L

conviction for coercion must therefore be reversed.

E. _EXCUEPATORY EVIDENCE NOT PRESERVED
| (Standard of Review: de novo®') |
Claims of convictidns whiéh»are supported by inSufﬁcient evidengg. are -
review_ed'_d'é novo.” "The Dué Process Clause protects the accused aga_in:s.t.‘ |
conviction except uﬁon‘proof beyo‘nd a reasonable déubt of e'vefy fact necessary to
coﬁstitute the crime With which he is charged".* |
O.n the date of the incident, Guerrina was staying ét a M’ofel 6. Thé' vp‘rolvice |

went there and reviewed video surveillance that showed Guerrina returning to the

1 GA/3/629.
2 GA/A/85S.
Y GA/M4T12. |
_United States v. Erskine, 355 F.3d 1161, 1166 (9" Cir. 2004)
United States v. Shipsey, 363 F.3d 962,971 n.8 o™ Cir. 2004).
86 Apprendz v. New Jer: Sey, 530 U.S. 466, 477 (U S. 2000)

85
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mo-tel'lt'he' date of the incident.’’ The police officer did not impound dr obtain a.
copy bf t’he surveillance video.®® This would have shown the timé of day that. he | :
was ré’c:urn_irig89 and could have completely exonerated him 1f it would 'havesbeen? - |
impossible for him to be ét}.the Motel 6 at the time he was there and tQ'have alsb |
committed the robbery at the Fast Bucks. The defense brdught a motion to dismiés
the casé for failure‘jo'f theé'stailte to preserve this evi‘dencé.g_o' The Sfate argued at the o
hearirig on t‘h'e‘ motion td dismiss that it could produce the d’ete_Ctive who revie\ye‘d.
the video and he would be able to testify that Guerrina was seen retumi'ng to the
Motel 6 after the robbery at the Fast Bucks, but not the tim¢.91 The trial court
denied the motion because it felt it was .not an alibi issue, and because it app}arentl'y}
assumeci that the Mot¢1 6 manager would be able to testify as to the crﬁci‘él detaills-.
of the video tape.”?

' The information given by the state to the trial court at the time of the héaring
on the motipn to dismiss was incorrect. In fact, the video tape showéd Guerrina |
leavi'ng the Motel 6, not returning.”> Moreover, the officer did not —te:stify whether

he saw him leaving the Motel 6 before or after the robbery. ‘If, as the state argued

8 GA/1/183-184.
. GA/1/126,153.
¥ GA/1185.

0 GA/1/123.
S GAN/186.
2. GA/1/190.

5 GA/M4/T31.

20. :



at the hearing on the motion to dismiss, the tape showed Guerrina after the
robbery, and it showed him leaving the Motel 6, the logical conclusion would be
that he was at the Motel 6 while the robbery was being committed, and the Motell 6
'videotape would have proven that and completely exonerated Guerrina.

The Court felt it was not an alibi issue because the victim had identified
Guerrina as the perpetrator to the police.”* However, that identification was
severely tainted and questionable. Cuevas said he was a co-workéf she had bfieﬂy
met two or three times before,” and she then identified him from a driver’s license
ID that the police showed her rather than a formal phot§ lineup.”® She claimed that
she saw him in passing as they Were changing shifts and then a second time,
briefly, at a manager’s meeting.”’ The most recent time she claimed to have seen
him was six months before the robbery.gs_}} She didn’t recall ever speaking with him
prior to the robbery, and did not recognize his voice.”” So, contrary to the trialr -
court’s conclusion that the video tape did not preseﬁf an alibi issue, that was not
correct, given the many problems with the witness 'identification thét were actually
uncovered during trial.

In State v. Daniels, this Court adopted a two-part test for situations where

* GA/3/637.

® GA/3/638-639.
% GA/M4/7T13-715.
T GA/3/639.

% GA/3/64642.
¥ GA/3/643-644.
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the state fails to gather evidence in a criminal proceeding. First, the e\(idence murstl
be material meaning that it could change the outcome of the trial .‘ ;Second, if the
.failure to gather evidence constituted gross negligence then the remedyv'is' a .
presumptioﬁ that the evidence would have been unfavorable to the state; if the
failure to gather evidence constituted qu faith then the remedy is dismissal. 100
The videotape was’ certainly material to the“‘case because it would have

- shown the exact distance from the robbery that Guerrina was at an exact time.
Guerrina contends this would have afforded him an absolute alibi defense fo the
charged offenses.

- The defense contends that in this case the failure to preserve the Motel 6 |
videotape amounted to bad faith. Bad faith is defined as actual or constructive
fraud or a design to mislead or deceive another or a neglect or ;efusal to ‘fulﬁlll
some duty or some contractual obligation.'” It seems axiomatic that 1f the
videotape had been helpful to fhe state, that it would have been presefved. The
very fact that the officer asked to view it but then did:‘not preserve it to bol'ster‘ the
state’s case, does more than suggest that the officer felt it would hurt the state’s .

case.

At a minimum, the failure to preserve the videotape was gross negligence.

190 State v. Daniels, 114 Nev. 261, 267 (1998). .
101~ Black’s Law Dictionary, 139 (6th 1990); State v. Hall, 105 Nev. 7 (1989);
- Sheriff, Clark County v. Warrner, 112 Nev. 1234 (1996).

22



In Randolph v. State, this Court held that gross negligence in preserving eilidence ‘
would be found where the significance of the evidence was so obvious« that it Was .
gross- negligence not to impound it.'”> Here, we have evidence which showed ‘ihe |
exact time that Guerrina was at a different location on the very date of the rebbery '
he is accused of committing. This was extremely significant, not only to show
whether or not it Was physically possible for Guerrina to have committed the crime
given the distance between the Fast Bucks that was robbed and» the Motel 6 Where
he was seen on camera, but also to show whether or not the clothing he wes
wearing matched with the clothing described by Cuevas te have been worn by the -
assailant — gloves, a hat and sunglasses.103

For the foregoing reasons, the Court eommitted revefsib‘le error in failirig to
either dismiss the charges or instruct the jury that the failiire to preserve the
evidence created a presumption that the videotape evidericewouid héve been
favorable to the iiefense, i.e., established that Guerrina'was atr the Motel 6 at a time

which made it impossible for him to have committed the robbery at the Fast Bucks.

192 Randolph v. State, 117 Nev. 970, 987 (2001).
193 GA/3/634.
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VIII

CONCLUSION

GUERRINA’s‘:conVictions should be reversed because (1) he was denied his
Constitutional right to represent himself, (2) the movement of the victim was
incidental to the robbery, (3) there was no evidence that the perpetrator had a
~deadly weapon, (4) there was no evidence of coercion; and (5) exculpatoryl .
evidence was not preserved by the police. |

Respecfﬁﬂly submitted,

Dated this 21st day of March, 2017.

Attorney for Appellant
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