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crime scmewhat higher than voluntary manslaughter?

MR. GENTILE: Objection. 1It's voluntary —-

THE WITNESS: Higher.

MR. GENTILE: -- manslaughter. It says so in the
pleading.

MR. DIGIACOMO: That's the definition of fictional,
Judge. That's my point.

MR. ADAMS: Judge, he can't editerialize in front of
the jury —-

THE COURT: Right. Well, also, her opinion as to
what the elements of different crimes are is not relevant, so
that's sustained.

MR. GENTILE: Obiections ~— did the Court rule on
the cbjection?

THE COURT: 1It's sustained.

MR. GENTILE: Thank you.

THE COURT: I'm sorry. I said "sustained," but 1
may have said —--

MR. ARRASCADA: And I'd ask it to be stricken and
ask that Mr. DiGiacomo's editorializing be stricken.

THE CQURT: Well, there was no answer to strike.

MR. ARRASCADA: How abcocut his editorializaticn that
he's done now four times that we've had to object?

THE CQURT: All right. Go on, Mr. DiGiacomo.

Please den't engage in commentary.

219 PA1
HID PA01772
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MR. DIGIACOMO: Thank you, Judge.
BY MR. DIGIACOMO:

Q You indicated that you talked to your attorney
about what crime you'd likely be ceonvicted if you had
testified to this information, correct?

A Yes.

O And what is it that you told this jury your
lawyer told you you'd have been convicted of?

MR. GENTILE: Objection. Hearsay.

MR. DIGIACCMO: They brought it out on
cross—-examination.

THE COURT: Wait. Say your question again.

MR. DIGIACOMO: 1 asked her what her lawyer told her
she'd been convicted of had she testified to this information
in her own trial.

MR. GENTILE: Objecticn. Hearsay.

THE COURT: It already came out on
cross—examination.

MR. DIGIACOMO: Thank you. So may she answer?

THE COURT: Yeah. 1 mean —-- oh, I think it's asked
and answered. She already answered 1t on <¢ross.

MR. DIGIACOMO: She didn't answer 1t for me, so...

MR. GENTILE: That's cumulative. I{'s been
answered.

THE CQURT: Right. She's already answered that

220 PA1
HID PA01773
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question.

MR. DIGIACOMQO: Okay.

THE COURT: It came out on cross—examination.
BY MR. DIGIACOMO:

0 Let me ask you this: What is your
understanding of the difference between second degree murder
and voluntary manslaughter with use of a deadly weapon? Do
you know?

MR. ARRASCADA: Objection.

MR. GENTILE: Objecticn.

THE COURT: Yeah. Sustained. I think the
relevancy, what you can get into is the punishment that she
may have been facing as opposed to the punishment that she's
facing kbased on her plea which Mr. Gentile covered in great
detail, but we did not get intoc what she could be lcoking at
with the second degree.

BY MR. DIGIACOMO:
0 Do you remember Mr. Gentile asking you a whole

lot of questions about the death penalty?

A Yes.

Q And your concerns about the death penalty?

A Yes.

Q Had you ever discussed that fact with your
lawyex?

A No

HID PAO1774

877
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Q Okay. You never discussed with your lawyer the
likelihood of you ever getting the death penalty in this case?

A At the beginning, yes.

Q OCkay. And did you have a real concern that you
were someday golng to get executed?

A No.

Q QOkay. Mr. Gentile asked you a number of
questions about your obligation to be truthful in the

beginning, correct?

A Yes.

Q Okay. And that's vyour understanding, correct?
A Yes.

Q And he suggested to you that you should have

done sentencing before now, correct?

MR. GENTILE: Obijection.

A Yes.,

MR. GENTILE: I didn't say suggest anything. I
asked questions and she made answers.

MR. DIGIACOMO: 1I'll rephrase.

THE COURT: All right.

MR. ARRASCADA: And he's leading, Your Honor.

THE COURT: He's going to rephrase --

MR. ARRASCADA: 1It's redirect.

THE COURT: -- and he's going to ask it in a less

leading way.

222 PA1
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BY MR. DIGIACOMO:

Q Could you have asked for sentencing prior to
Eoday?

A Yes,

Q OCkay. Why didn't you?

A I elected to watit.

Q Okay. Who makes the determination as tc
whether or not you're being truthful?

MR. GENTILE: Objection. May we approach?

THE COQURT: Yeah.

(Off record bench conference}

BY MR. BIGIACOMO:

Q Mr. Gentile —-

MR. GENTILE: Yes.

BY MR. DIGIACOMO:

0 Mr. Gentile asked you a number of questions
regarding the proffer and how —- I shouldn't use the term
proffer because -~ after 33 months or something like that, you

and I finglly got to talk, right?

A Yes.

Q Prior to that time period, had ycou and T ever
met before?

A No.

Q Prior to that time period, how many times had

you met with Mr. Gentile?

223 PAL
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three,

times.

guess 1s the date that everyone's been talking about, does

that sound about right to you?

to you,

A

Q

A few.

Okay.

five, ten, 207

A

I don't remember how many exactly.

Q

A

A

Q

A

Q

A

Q

right?

He came to the jalil between three and five

How many times did you talk to Ms. Armeni?

T remember her coming two or three.

And how

Several

Lots?

Several

And how

None as

Now, when you first met me on February 2nd, 1

Yes.

20087

Yes..

You were a charged defendant, correct?

Yes.

You had your lawyer with ycu?

Yes.

And there was some legal discussions unrelated

When vou say a few, are we talking

many

over

over

many

far as I can recall.

times did you talk to Mr. Oram?

the last few vyears.

of those meetings were recorded?

224 PA RS0
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A Yes.

Q And then eventually you talked to us?

A Yes.,

Q And then based upon what you teld us, your

lawyer and 1 talked some more?

A Yes.

Q After you signed the plea agreement and you
entered a plea of guilty, you went to the grand jury?

A Yes.

Q And you teld your story in front of the grand
Jjury, correct?

A Yes.

Q And after that time, you became aware the State

made a motion for taped deposition?

A Yes,

Q That deposition never took place?

A No.

Q But had that deposition taken place, your

understanding would have been these people gel to
cross—examine you?

A Yes.

0 Okay. And -—-

ME. ARRASCADA: Judge, we're going to have to obhject
again t¢ the leading. It's redirect.

MR. DIGIACOMO: 1It's just foundation.

225 PA1
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THE COURT: Yeah. I mean, try not to lead.

MR. ARRASCADA: It's getting heyond foundation.

THE COURT: Well, I know —-

MR. ARRASCADA: I sat here for a long time.

THE COURT: —- I mean, this is kind of basic, but
when you get to —-

MR. DIGIACOMO: Thank vyou.

THE COQURT: Try to be open ended, Mr. DiGiacomo.

MR. DIGIACOMO: Thank you.
BY MR. DIGIACOMO:

Q What is your understanding as to why that
didn't happen?

MR. GENTILE: Objecticon. Hearsay.

MR. DIGIACOMO: What was her state of mind?

MR. GENTTILE: Her state of mind is not relevant on
this.

THE CQURT: That's sustained.
BY MR. DIGIACOMO:

Q There was a number of questions asked to you
about making statements to Mr. Hidalgo about Mr. H having a
week or something to post your bail, correct?

A Yes.

Q At the time you entered a plea, your case was
set to start when? Do you recall?

A Immediate.

226 PA RS2
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Q Right?

A Yes.

Q Right before vyeour trial date?

A Yes.

O Less than a week —-—

A Yes.

Q —— that you're talking to Mr. H about?

A Yes.

0 After you gave your proffer and you said vou

met with Mr. H and at that point he offered to bail you out
and you told him nct to, why didn't you let him?

A When we had been on the phone he had told me
that he was struggling financially. He also told me that that
same evening, and I could have allowed him to bail me out, but

I thought that the money could be best used to pay the bills.

Q And you had already signed the plea agreement?

A Yes.

Q So you decided not to let him bail you out and
then turn around and testify -- and then testify against him?

A Yes.

Q Do yvou remember on cross—examination

Mr. Gentile asked you questions about Mr. H only carried two
keys?
A Correct.

Q Do you remember those questions?

2277
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A

Q

and he cut you off. Do you remember what you wanted to say?

A
Q
two keys?

A

also had a key for his office. Inside his office is a cigar

bex that had keys to everything in the club.

Q

know how to use Lhose keys on a variety of things?

A

sheet with the number and the stipulation of what the key

belonged to.

Q

you as well about plan B and Mr. H's statement to you of plan

B and what the meaning of plan B was. D¢ you remember that?

A

0

had a conversation with Mr. H about the meaning of plan B?

A

Q

you were in Lthe Palomino Cluib when Mr. H did anything really

about the plarn B?

A

Yes.

And you tried to answer a little bit farther

Yes.

What is it that you wanted to say about those

There -- Loule had a key to enter the club. He

And from your interactions with Mr. H, did he

Yes, the keys were numbered and there was a

And there's been a number of questions asked to

Yes.

Did there ever come a point in time when you

No.

Okay. Did there ever come a point in time when

Yes.

228 PA 884
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Q Describe that for the ladies and gentlemen of
the jury.

A It was —-

MR. GENTILE: Can we have a foundation?

THE COURT: I was waiting.

MR. GENTILE: You were waiting. 1 know.

THE COURT: I almost said it myself.
BY MR. DIGIACOMO:

Q Let me ask this --

MR. GENTILE: I should be a -- when did this --
BY MR. DIGIACOMO:

0 Was it before or after May 19th?

A It was after.

Q OQkay. And obviously it must have been before
you were arrested on May 24th?

A Yes.

Q How many times do you remember being back at
the Palomino Club after May 19th?

A Cnce.

Q Okay. And can you tell us whether or not that
was Friday night, Saturday night, Sunday night?

A Friday night.

Q Okay. And this conversaticn that you're
referencing, that occurred on Friday night?

A Yes.

229 PAT885
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Q

Okay. Can you recall where in the Palomino

Clubk this conversation occurred?

A

Q
Viarta?

A

Q

Rudy's office.

And that's -- we've seen on the diagram, Rudy
Yes.
Okay. And what is it -- or what happened as it

relates to plan B at that peint in time at the Palomino Club?

A

I am sitting behind Rudy's desk. Louie has a

plece of paper and he is writing something to the effect of

what plan B means and it has something to do with taxi cabs.

Q

A
drawer .

Q

A
drawer.

Q

that point?

A

Q
fashion?

A

Q
memo?

Okay.

He asked me to place the paper inside the desk

Which desk drawer?

Rudy's desk drawer. It would be the bottom

50 plan B had something to do with taxi cabs at

That's what he said.

Was it usual for Mr. H to write memos in this

No.

And then what was suppcsed to happen to this

230

PA
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A He just wanted it placed in the drawer in case
he got questioned later.

Q There was questions asked to you about you
saying, I lied on January 15th of 2008. Do you remember those
questions? Do you remember after the bail hearing they asked
you guestions —-—

THE COURT: The prosecutor lied.

BY MR. DIGIACOMO:

O -~ talking to Mr. H and telling Mr. H that,
I —— everything I said was a lie?

A Yes.

Q Do you remember those questicons?

A Yes.

@) Now, prior to January 15th, you and I never

talked before, correct?

A Correct.

Q And on January 15th there was a bail argument,
correct?

Py Yes.

Q During the c¢ourse of that bail argument, I

argued certain inferences from the evidence, correct?
A Correct.
MR. GENTILE: Objection to the leading.

BY MR. DIGIACOMO:

Q Did you ——

231 PA]
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MR. ARRASCADA: And he is testifying.

THE COURT: That's sustained.

MR. DIGIACOMO: All right. Let me rephrase that.
BY MR. DIGIACOMO:

Q Did you agree with what I argued to the Court
on January 15th of 20087

A To certain things, I would have said no.

MR. ARRASCADA: Objection. Irrelevance, Your Honor.

MR. DIGIACOMO: Well, it was —-

THE COURT: Well, overruled. She c¢an answer that.

BY MR. DIGIACCOMO:

@) What?
A To certain things I would have said no.
0 And as you sit here today, do you still dispute

the certain things that I said on January 15th?

A Yes.

0 OCkay. Lastly, I think Mr. —— it was
Mr. Gentile that asked you questions about Gilardi and Rizzolo
and Mr. H isn't like Gilardi and Rizzcleo. Do you remember
those guestions?

A Yes.

Q Okay. And then there's a lot of questions
about what Gilardi and Rizzolo were in trouble for. Do yocu
remember those questions?

A Yes.

232 PA
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Q Gilardi, do you remember what he got in trouble
for?

A Yes.

Q What did he get in trouble for?

A He was paying -- it had to do with city council
to go ahead and T believe -- trying to pay somebody in the

city council so they could pass like a licensing, something to

that effect.

Q Something related to him giving
inappropriate —--—

A Funds.

Q -- funds to somebody who had the ability to

pass certaln ordinances affecting --

MR. ARRAGCADA: Judge, objection. He's leading --

THE WITNESS: Yes.

MR. ARRASCADA: —- and testifying.

THE WITNESS: Yes.

MR. DIGIACOMO: I'm just clarifying what she said
just.

THE COURT: All raight.

MR. GENTILE: He's supposed to take on cath to do
that, Your Honor.

THE COURT: Mr. Gentile.

Mr. DiGiacomo, ask your next question.

BY MR. DIGIACCOMO:

233 PA
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@] Now, you were also asked questions about Tony
Mocore Leavitt, correct?

A Yes.

Q And the nature of the fact that he was

extorting Mr. H?

A Yes.

Q Do you know what the basis of his extortion
was?

A Yes.

0 What was it?

MR. GENTILE: Objection. Hearsay.

MR. DIGIACOMO: Let me rephrase.

THE COURT: All right. Thank you.

BY MR. DIGIACOMO:

Q Did you become aware -—- or let me rephrase
this. Without telling us what Tony Moore's assertion was,
were you aware of certain conduct which was the basis of that
extortion?

MR. GENTILE: Objection. Can we approach?

THE COURT: Yes. Do you know what? Ladies and
gentlemen, let's go take another -- let's take a 12-minute
break this time because we're alsc going to let everyone look
at the jury questions and then once Mr. DiGiacomo finishes
redirect, I'll be asking the jury gquestions of the witness.

So remember the admonishment is still in place.

234 PAI1890
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Note pads in your chairs. Jeff is in the rear, so I'm sure by
now you've memorized the location of the double doors. And
we'll see you all back here in 12 minutes.
(Jury recessed at 4:29 p.m.)
MR. GENTTLE: Can we have the witness off the stand
for this?
THE COURT: And I'll go ahead and let the

investigator take Ms. Espindola into the back. Can you guys

give me two minutes. Here are -- all right. Just so -- while
I'm -— these are the questions that I basically thought were
ckay. I'm not sure if she can answer all of them. These are
the questions that -- actually, I mixed them up. There's cne

or two 1in there that I think those were the legal questiocns
that she can't answer. So 1'l1l be right back.

(Court recessed at 4:30 p.m. until 4:34 p.m.)

(Cutside the presence of the jury.)

THE COURT: [Inaudible].

MR. GENTILE: Well, only in a foundational sense,
Let me -- let me have these, if I may.

(Pause in the proceedings)

MR. GENTTLE: These two call for speculation. These
two call for -- both of them. They're both from the same
person, but they're both going to ask for a speculative
answer,

THE COURT: Right. This is speculation.

235 PA
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MR. GENTILE: Yeah.

THE COURT: And this would be speculaticn, too, the

one -- unless she knows. But she already said he didn't say

anything else.

These are fine. Does anyone care if I ask about the

video deposition?

MR, PESCI: Huh-uh.

MR. GENTILE: The Court ruled that it wasn't

permitted under the state of the law.

MR. PESCI: The State’s position on these two is that

they don't necessarily call for speculation. She could

possibly answer it.
MR. GENTILE: It's opinion.
MR. PESCI: 5o they should ask her -- well,

opinion is extremely relevant in this case.

her

THE COURT: Well, she c¢an say, was she aware of any

—— did she personally witness any —--

MR. PESCI: Did she have direct knowledge.

THE COURT: -- direct -- any problems between

Deangelo and T.J.
MR. PESCI: Qkay.
THE COURT: And then she can say, did Mr. H

to her why she was the one -- or did she —-- you know,

explain

not to

speculate. So I'll ask them and give her a don't guess or

speculate instruction.

236
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MR. GENTILE: Yeah. If you ask them, I think--

THE COURT: Okay. I mean, I'll just tell her--

MR. GENTILE: —- more likely to —-

THE COURT: -- don't guess or don't --—

MR. ARRASCADA: This one goes into our motion for a
mistrial, Your Honor, the whole issue on -- we didn't go into
that area on the plea bargain -— ask her about that.

MR. ADAMS: John, the court recorder doesn't —-

THE COURT: You need to step back, because —-

MR. ARRASCADA: 1'm sorry. Judge, we did not ask
about that, and now it's going into -~

MR. GENTILE: We'd better identify the questicn on
the record.

THE COURT: All right. The question is —-- a juror
wanted to know from Ms. Espindola -- Ms. -- it's a long day —-
Espindola, "You testified," quote, "'I assisted all the
coconspirators, '" end quote. The juror wants to know, "How
did you assist Deangelo Carroll, Rontae Zone, Kenneth Counts,
Jayson Tacipu, and Luis Hidalgo, III?"

And that was opened by Mr. Gentile on his
cross—examination which preceded the cross-—examination from
Mr. Arrascada when he said, "And all you said was five words,
'I assisted all the ccoconspirators.'”

50 that does not go to your ground for mistrial,

because this came —-
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MR. ARRASCADA: Yes, 1t does.

THE COURT: Well, wait a minute. This came out from
Mr. Gentile's guestioning, not from Mr. DiGiacomo's
questioning. This is directly based on Mr. Gentile's
guestion.

MR. ADAMS: No, no. Because Mr. Gentile did not list
the name of all these people. Mr. DiGiacomo read the laundry
list of those names in his question.

And, Judge, I've been dying to make my record all
day .

THE COURT: And you can. And one other thing I would
just add is, although Mr. Gentile did not list the laundry
list of coconspirators, he spent quite some time saying, and
this person was at the prelim and this person was at the
prelim, to point out that Mr. Hidalgo, Jr., was the only
person that had not been charged in connection with this case.
S0 whether or not -- yes, I agree you're saying it came out
contemporaneous with that with Mr. DiGiacomo. It was
abundantly clear, and as I just said, Mr. Gentile spent a lot
of time pointing out Lhat all of these other people had been
charged in this case, not Rontae Zone, but everybody clse, and
that his c¢lient was the only one who hadn't been charged. The
obvious import of that is that she had to rat out Mr. Hidalgo,
Jr., because that's the only person left that the State

wanted. And that was where 1 think Mr. Gentile was going with
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S50 you may say, yes, it's based on Mr. DiGiacomo's
gquestioning. I think there's plenty in the record based Jjust
on Mr. Gentile's questioning to justify —- or why a juror
would want to know this.

MR. GENTILE: And to make it -- excuse me, gentlemen.
To make the record clear, Mr. Gentile does not object to the
Court asking, as quite candidly, with all due respect,
probably should have been done at the canvassing instead of
Just a summary, did you do this, but, in any case, I have no
objection to your asking her that question.

MR. ADAMS: Judge, herc's the -- here's the problem.
We —- and I need toc give a little background, because we've
come up to the bench a lot and it's not all been on the
record. There was a question by Mr. DiGiacomo on redirect
where he listed all the people that Ms. Espindola conspired
with. And she said she conspired within her plea agreement,
and he listed Louie Hidalgo, III. We all scampered up to the
bench an objected. I believe that it's saying -- pointing out
and telling that the Court has approved and agrees that she
conspired with Louie Hidalgo, III.

The Court offered and did ultimately issue a curative
instruction. We indicated that we believe that curative
instruction was inadequate and that we have been prejudiced

and intentionally prejudiced now for the second time. And I
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do need to go back and make the record on Friday. The second
time intenticnally, calculatedly -- or with calculation trying
to sabotage us and trying to goad us into a mistrial. They
did it the second time. The Court tried to cure it, and now,
when we were up there after we argued, we've gotten notes from
the jurors, and this juror, after the Court said, disregard
all this, we've got a note from the juror gcing right to the
instruction and -- that the Court said tc disregard. OQur
position is —-

THE COURT: Well, no, I didn't say to disregard. I
mean, the i1nstruction is what's on the record, number one.

MR. GENTILE: Correct.

THE COURT: Number two, ckay, you objected to the
whole thing but didn't add anything to the curative
instruction, because everyone --

MR. ADAMS: No. Because our position is it's
itnadequate to cure the prejudice -

THE COURT: With any instruction.

MR. ADAMS: -—- that was elicited by the prosecution.

THE COURT: I just want it c¢lear on the record that
both sides —-- Mr. Gentile agreed with the Court's curative
instruction and both defendants' attorneys were able to add to
the instruction, and you didn't offer any addition to that.

MR. ADAMS: Correct, Judge. But I did say at the

bench in no way to walive our mistrial motion that we are——
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THE COURT: ©No. And you didn't. I'm just saying
there was nothing else you wanted me to say that T did not
say.

MR. ADAMS: That's right. Because we don't believe
that it can be cured.

THE COURT: Right. Okay.

MR. ADAMS: And I believe this note suggests it was
not cured.

THE COURT: Okay. I just want to add something. 1In
the questioning of, well, you agreed you conspired with this
person and that person, Rontae Zone was not one of those
people. So the fact that the juror put "Rontae Zone" in
harkens back to what Mr. Gentile asked where he was bringing
up Rontae Zone. Because the State never brought up Rontae
Zone. 50 I don't think you can say, well, this is based
solely on the State's questioning when, you know, the State
doesn't want to bring Rontae Zone in as a coconspirator
because that weakens their position. That's just --

MR. GENTILE: Plus the Court is going to be asked to
give an instruction to the jury that Mr. Zone can be
considered by them as an accomplice, because that is a Jjury
question. Which would mean that he would be a conspirator.

THE COURT: Right.

MR. GENTILE: So I have no objection to this

question.
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THE COURT: My only point is Rontae Zone's name was
not mentioned by the State as a coconspirator. So the fact
that they're suggesting that he's a coconspirator I think is
more indicative of them listening to Mr. Gentile's
craoss—examination when he went through that whele thing about
Rontae Zone was in the car or something. I don't remember
exactly. It's been a long day.

MR. DIGIACOMO: For the record, I never referenced
Luls Hidalge, III. I was never allowed to get that far,
because I wasn't allowed to ask my next guestion, which is the
ITT and Junior, which is what we made clear -- what you
canvassed her about. We never got that far. I just said,
Luis Hidalge. Then I got the objection. You told me to ask
general questions and not ask specifics, so I never clarified
which coconspirators she was talking about.

MR. ADAMS: Certainly at that point one Luis Hidalgo
was under arrest and one was not. And that record's clear.

Judge, on Friday they asked in their direct
examination about Anabel Espindola facing the death penalty,
and they asked her, sc were the other defendants there that
day, Mr. Counts, Mr. Hidalgo —-— we —-- II1. We apprcached and
at that point did not move for a mistrial, but indicated at
the bench that they are trying, it appears -- because they're
seasoned prosecuters, that's not accidental, they're

experienced prosecutors, it's not neglectful, it's intentional
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action to get improper evidence, improper suggesticn in front
of this jury. T can only suspect they're doing that to goad
us into moving for a mistrial.

We placed them on notice Friday at the bench that
we're at that point that they keep trying to inject improper
material in front of this jury. We think Rontae Zone would
hit a home run for us, guite candidly. T guess the jury will
ultimately decide that. We think they don't like Rontae
Zone's testimony and would like another crack at us. I think
Lhey're intentionally putting improper material in front of
the jury. And we wanted to place them on notice first thing
this morning. Now it's been compounded with this redirect
examination. We're in a real position where we've been
prejudiced now twice in two days with their direct questions
and redirect questions of Anabel Espindola. And I think it
strikes to the heart of our right teo have a fair trial.

THE COURT: So you're suggesting that I —-

MR. ADAMS: I'm suggesting that it's appropriate for
the Court to consider --

THE COURT: Well, wait.

MR. ADAMS: -- a mistrial based on this redirect
examination question, with prejudice. I'm not requesting a
mistrial without prejudice, but with prejudice a mistrial.

MR. DIGIACOMO: And the basis, the legal basis, 1

heard absolutely none.
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MR. ADAMS: The legal basis is they —--

MR. DIGIACOMO: Excuse me. You made your record.
Now it's my turn to make mine, Mr. Adams.

There 1s not a —-

MR. ADAMS: Judge, is he allowed to address me --

THE COURT: All right.

MR. ADAMS: -- like that, in a haunting way? 1 feel
threatened.

THE COURT: Okay. Okay. Do I need to put your
relative sizes on the record since this isn't going to be a
visual record?

MR. DIGTIACOMO: That might —-

THE COURT: If it were —-- if it were being recorded,
I wouldn't need to state the obvious. But since the Supreme
Court may be —---- ‘

MR. ADAMS: I d¢ not request that, Your Honor.

THE COURT: -- may be relying con the written
transcript. Something suggests to me that you don't feel
threatened. Is that it, Mr. Adams?

MR. ADAMS: Very threatened. So threatened, in fact,
that I had to do kickboxing this morning on him with a DVD.

THE CQURT: All right.

MR. GENTILE: Having lived with him for three weeks,
he's quite a meek individual, I must say.

MR, DIGIACOMQO: Can I make a record here?
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THE COURT: You may.

MR. DIGIACOMO: Let's talk about two things. One,
the redirect examination of Anabel Espindcla is 100 percent
appropriate. They can't find a single case whatscever to say
-— particularly when they said, the only thing you're going to
do is assisting the coconspirators. Well, she keeps
admitting, I counselled, I encouraged, I procured, I
conspired, and she lists out all the coconspirators,
everything that she says she did is admissible. Heck, it
probably would have been admissible c¢n direct testimony, but
certainly after the cross-examination when they said, the only
thing you did was that you assisted, no, that's not true. The
fact that there may have been some legal conclusions in there
does not somehow preclude her from testifying to the
underlying facts that she admitted that she committed in order
for her to be guilty of the crime which was charged and then
the fictional plea, which I've heard it been used a lot. The
Court's the one who used it, Mr. Oram used it, which means
there's no basis for provocation in this case. If she was
guilty, she's guilty of murder, she got a reduced charge, one.

Two, as it relates to the death penalty, cne, first
of all, after today's cross—examination where Mr. Gentile told
this jury that the Supreme Court reinstituted the death
penalty during his cross-examination of Anabel Espindola, he

specifically did that. And at some point the Court needs to
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give some sort of instruction to this jury that neither
defendant is currently facing the death penalty, because you
don't want some juror back there —- the State cartainly
doesn't want some juror back there thinking, oh, my God, if I
convict this person of first I may have to deal with death,
because they're not a death-qualified jury. So that's one I'd
make that request.

Two, we were fully aware from discussions --

THE COURT: You'll get the blanket instruction the
matter of sentencing is strictly up to the Court.

MR. DIGIACOMC: I understand that. But I don't want
them thinking that you may give them the death penalty.
Because no -- this jury has no idea, one.

Two, the State is more than willing to say neither
Mr. Hidalgo or Mr. Hidalgo, III, Junior or III are currently
facing a notice of intent to seek the death penalty. I'm
certainly going to bring that out from Anabel at the end of
this case, that Mr. H currently isn't facing one. We can
raise that issue.

MR. ARRASCADA: Hearsay.

MR. GENTILE: 1It's hearsay.

MR. ADAMS: Objection.

MR. DIGIACOMO: Fine. 1I'll have the Court take
notice that neither one of them are facing it.

MR. ADAMS: Objection. Relevance.
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MR. GENTILE: I think yocu could -- well —-

MR. DIGIACOMO: They went into —-

THE COURT: I mean, the prcoblem is Mr. Adams and Mr.
Gentile have totally different opinions about whether the
death penalty issue should come in. Mr. Gentile wants it to
come in. Mr. Adams doesn't want it tc come in.

MR. ADAMS: Here's why, Judge.

THE COURT: I mean, yeah, I mean —-

MR. ADAMS: I think we're prejudiced by their
reference to it Friday. We didn't move for a mistrial at that
time. We asked for a curative instruction, which the Court
granted.

THE COURT: All right.

MR. ADAMS: Here's why. They're saying they viewed
Louie Hidalgo, III, as being among the worst of the worst when
they bring that in in front of the jury. It's not
appreopriate.

THE COURT: Yeah. I mean, I thought of that, too,
and I recognized that. But then 1 also thought, you know
what, they file the notice of death and death qualify juries
all the time in obviously death cases where vyou're still
dealing with the guilt phase. And we don't have any caselaw
at all saying that just the fact that they filed a notice of
death is so prejudicial that it prejudices the jury at the

gullt phase. And that's essentially what you're saying. And
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T thought of that initially, and I thought, yeah, it's so
prejudicial because they're saying he's the worst of the
worst, but I don't know of any caselaw that —- I mean, they
could have gone forward with this as a death case.

MR. ADAMS: Then we would have a death -- then we
would have a different jury —-—

THE COURT: We would have a —--

MR. ADAMS: —-- and we'd be in a different posture.

THE COURT: Well, no. We would have a different
jury. But all I'm savying 1is for the guilt phase I don't know
that there's any additional prejudice, because that 1s what
you're saying in the guilt phase on a capital case, which this
could have been. 5o —--

MR. ADAMS: Judge, really what it equates to is that
we have been tried with Ms. Espindola previously and it was a
hung jury. And we're back for retrial and she got a deal.
They're commenting -- they're commenting on something that was
inappropriate as it relates to Mr. Hidalgo, III. If he
testifies, maybe they can go into that for his bias. But it's
completely appropriate to cross her on that. It has no
relevance for them tc sleaze in this stuff in their direct
examination as it relates tc Mr. Hidalgo.

THE COURT: Well, how does that not cure it if the
Court says, the State voluntarily withdrew their notice of

death penalty against both of these defendants and is
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currently not seeking the death penalty against either cne of
them and that was a voluntary action taken by the State?

MR. ADAMS: I believe --

THE CQOURT: Which to me gives it more import.

MR. ADAMS: I object teo that. I believe --

THE COURT: Okay. You don't want that. I'm just --

MR. ADAMS: It points a finger at Luis Hidalgo, III,
as being someone who they deemed as among the worst of the
worst at some point.

THE COURT: Well, I mean, here's the -- no, but
here's the thing, is you say it looks like he's the worst of
the worst, and they've already brought out Anabel Espindola
had a notice of death but now she's got a -- but now, my God,
she's so horrible they filed a death penalty against her and
now they're going to stand silent while the Court can give her
probation if it wants to do that. So to say that she -- that
by filing it it's the worst of the worst to me -- I mean, to
me the way to cure it is to say they voluntarily withdrew it.
That means they don't think they're the worst of the worst.
If you don't want me to do that, I won't. But, I mean, it
cuts both ways. Just --

MR. ADAMS: I agree, and I'm afraid of the way it

cuts toward us.

THE CQURT: I mean, obviously -- I mean, to me,
though -- to me, if anything, 1t makes it look like they're
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filing this frivolously --

MR, ADAMS: Well -

THE COURT: -- when they want to seek the death
penalty against someone but, wow, when she flips, which to me,
you know, a lot of people might say that makes her a worse
person. When she flips, now they're saying, well, we're going
to -- the State isn't going to take a posture as to whether or
not this woman gets probation or not.

MR. ADAMS: They also said in --

THE COURT: Now, they may have a sense of what I
might do, but also they may have no sense of what I might do.

MR. ADAMS: Right.

THE COURT: And they're not taking a position. So
that's my view, that --

MR. DIGIACOMO: And if this jury heard the question
of Mr. Gentile, obviously it wasn't a death case back on Mr.
H. He's going to [inaudible] as it became -- the death
penalty came back, clearly implying that there's now a current
notice of intent to seek death against Little Lou, and that 1is
not a proper inference for this jury to make. So there has to
be some instruction. I can either do it through a witness, or
the Court can give the instructioen, but there has to be some
instruction to this jury that neither one of these defendants
faces the death penalty.

MR. ADAMS: Actually, Mr. Gentile said, Your Honor,
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as 1t relates to Ms. Espindola the death penalty came back.
He didn't lump in -- like the State had done in direct exam,
he didn't lump in Louie Hidalgo, III, into that.

MR. DIGIACOMO: He -—-

MR. ADAMS: -- confusion on that point.

MR. PESCI: He said, the State refiled -- are you
aware that the State refiled the notice of intent and it was
not qualified to any specific defendant.

THE COURT: Yeah. But I think the inference was it's
a separate notice of intent as to each person, and he was
going to her motivation that she was afraid she would be
executed. She doesn't care whether anybody else gets
executed, according to the inferences he's creating. So I
took that as a notice of intent as to her.

MR. DIGIACOMC: But what he said then is, and if you
hadn't pled it like the Supreme Court did and reinstituted the
death penalty in this case, you'd be facing the death penalty.
That's exactly what he said.

THE CCURT: Yeah, but they deon't know that that --
they don't know that that means the death penalty, because
obviously the issues are different as to each defendant.

So, Mr. Gentile, do you want an —- I think it's
appropriate to give an instruction, the State has voluntarily
withdrawn seeking the death penalty. But you guys can think

about 1t. You don't have to decide today —-
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MR. GENTILE: OQkay. Thank you.

THE COURT: -- what you guys want to do.

MR. PESCIL: Judge, while they're thinking of that,
we've talked to you about Sessions up at the bench. Sessions
is 111
Nev. --

THE COURT: I've got it right in front of me here,
and I was trying to read it, but you guys all kept objecting
so much I
couldn't --—

MR. PESCI: CQCkay. When you do read it, we'd ask you
to look at the end of Headnote 4.

THE COURT: All right. Can we bring the jury in?

MR. DIGIACCOMO: Well, they wanted to object tc me
getting into instances of bad character when they put a good
character into evidence.

MR. GENTILE: Well, but, see --

THE COURT: That was why you approached the bench,
which we've fprgotten about in ocur -—-

MR. GENTILE: That's why I apprcached the bench. So
don't bring them in yet, please. No, no. Please don't.

Yes?

THE COURT: No. Don't, because we —-

MR. GENTILE: Don't, yeah.

THE COURT: ~- this is why you approcached.
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MR. GENTILE: Under 50.085(3) specific instances of
the conduct of a witness for the purpose of attacking or
supporting the witness's character for truthfulness you can go
into it. Here what they're trying to do is they're trying to
go into specific instances of misconduct of Luis Hidalgo, Jr.
I don't know how vyou do that.

MR. DIGIACOMC: This is the question. "You've known
Mr. H for many vyears and Mr. H did nothing to behave like Mr.
Gillardi or Mr. Rizzolo." The statute says once the defense
puts his good character in, we have an opportunity to rebut it
with specific acts. He's talking about credibility. He's not
talking about pure character evidence. And this is pure
character evidence.

MR. GENTILE: We were talking about two specific
people and his conduct was not like theirs.

MR. DIGIACOMO: Right.

MR. GENTILE: Now, if they've got something where he
bribed a County commissioner --

THE, COURT: Well, this 1isn't credibility evidence.

MR. DIGIACOMO: Wasn't quite a County commissioner.

THE COURT: This is character evidence, because he's
—— without him testifying we're not interested in his
credibility.

MR. DIGIACOMO: -- his credibility. This is

character.
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THE COURT: So it's not 50.085 evidence, which is —-

MR. GENTILE: No. He's not a witness.

THE COURT: Right.

MR. GENTILE: Right.

THE COURT: It's not credibility. I thought that's
what you said.

MR. GENTILE: No. 1 -- I did say that. But he's not
a witness, and his character is not in issue in this case.
The only thing that I asked about was Gillardi or Rizzolo and
that in her experience he's done nothing like either one of
those two people. Now, if they've got something that says
that he has, 1 suppose she could give testimeny to that, okay.
But unless it fits Gillardi and Rizzolo -- I didn't open up
the door wide open. We only talked about two people. 1
didn't say, you've never heard of this man doing anything
wrong in his life.

MR. DIGIACOMO: Yocu said he never did anything like
Mr. Gillardi --

MR. GENTILE: Or Mr. Rizzolo.

MR. DIGIACOMO: -- or Mr. Rizzclo. And that's good
character evidence.

THE COURT: &So¢ bribing County —— I mean, there's a —-
see —-—

MR. DIGIACCMO: Bribing County c¢ommissioners, having

people beat up, all of that is fair game. 2All of it.
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THE COURT: Okay. Well, what is it that you're going
to ask her?

MR. DIGTACOMO: TI'm going to say, are you aware of a
situation similar to Mr. Gillardi. And I'm anticipating her
answer 1s going to be yes, that Mr. Hidalgo gave inappropriate
gifts to a City councilman to get his permits and that's what
Tony Moore Leavitt's extortion basis was about.

MR. GENTILE: Well, then you've go to lay a —-

MR. DIGIACOMO: I'm geoing to ask her, as well -- I'1l1
-- I'1ll lay a foundation.

THE COURT: Well, that would be -- I mean, bribing
City Council people and County commissioners is what Gillardi
and Rizzolo did.

MR. DIGIACOMO: Well, that's not just it. Rizzolo
also had somebody -~ and it was said by Luis, had a customer
beat up. And one of the things I was going to ask her is,
were you aware of a situation involving Deangelo Carroll
previously and Deangelo Carroll being requested by Mr. H to do
anything and then who stopped it. Because .she did. And it
was not only Deangelc Carroll's statement, but it's as well is
information that she has directly from Mr. H related to
beating people. That's specifically what they went to as to
Mr. Gillardi and Mr. Rizzolo. That's specifically what those
questions —-

THE COURT: Okay. Those two things might have opened
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the door.

MR. GENTILE: Let me —-- let me address those. First
of all, there is a police report relating to this Moore --
Tony Moecre Leavitt situation.

THE COURT: Right.

MR. GENTILE: And 1'd recommend to the Court that the
Court at least read that report prior to making a decision.
It's very short. We have it here, okay.

THE COURT: T'll read it i1f somebody gives it to me.

MR. GENTILE: 1I'll give it to you.

THE COURT: Well, maybe you can argue. Ms. Arment
can give it to me.

MR. GENTILE: And my concern here -- my concern here
is that we are talking about multiple levels of hearsay.

THE COURT: Well, if it's hearsay, then —-- how does
she know about the Tony Moore Leavitt thing?

MR. DIGIACOMO: Mr. H.

THE COQURT: If it's from Mr. H, then it's his
admission. So she can -- it's not —-- she can testify. Now,
if it's based on some other scuttlebutt at the club or things
like that, then clearly it's hearsay. But -- so0 you're going
to have to lay a foundation at the outset, did Mr. H ever
discuss with you something that was similar to -- or, you
know, something —-

MR. GENTILE: Well, I think the Court needs to make a
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1 determination on the similarity before he should go inte it at

2 all.

3 THE COURT: Well, if it's gifts, were they illegal
4 gifts to a City Council perscon, or was it like a -- you—-

5 MR. DIGIACOMO: Inappropriate gifts.

© THE COURT: Well, what does inappropriate mean? I

7 mean, 1is that like —-

3 MR. DIGIACOMO: She said that he'd come to the --

9 comes to the business, he'd get like a $500 loan with a wink,
10 || wink, you never have to pay it back. Tony Moore was

11 threatening to expose Mr. H about that. They were advised by
12 Mr. Gentile to go down and make a police report. But if you
13 read that police report, what the basis of the extortion is,
14 what information they were going to —-- is nowhere in that

15 report, because they never reported it, because they weren't
16 || supposed to tell them that part of the —-
17 THE COURT: Who is the City Council person?
18 MR. DIGIACOMO: I believe the last name is Robinson.

19 I don't know what the —-—

20 THE CQURT: ©Oh. Willie Robinson?

21 MR. DIGIACOMO: Okay. I don't know.

22 MR. GENTILE: Then the —-

23 THE COURT: 1'm just aware that that's a North Las

24 Vegas City Council person.

25 MR. GENTILE: Right.
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THE COURT: I certainly wouldn't suspect or believe
that he would be involved in that. I just -- I just know him
to be a City Council person.

MR. GENTILE: All right. 1I'll just finish that
first, and then we'll go to the second issue.

(Pause in the proceedings)

MR. GENTILE: And again I would suggest to the Court
that 48.035 should be taken into consideration.

MR. DIGIACOMO: TIf he had never asked the question,
it never comes in. But once he asks the question, how can
48 .035 say, oh, you can't follow up on that?

THE CQURT: I mean, I think, you know -- I mean, you
went into a lot of questioning about they were under federal
indictment and their clubs are subject to forfeiture, or maybe
Arrascada asked the forfeiture question —-

MR. GENTILE: No. I did.

THE COURT: Somebody -- okay. Somebody --

MR. GENTILE: I asked that question.

THE COURT: -~ talked about that. So, I mean, T
think the things that form the basis for the criminal case
against them certainly are the subject for redirect.

MR. GENTILE: Right. But the —-

THE COURT: Now, anything beyond that I --

MR. GENTILE: But the prosecutor should be at least

made to give a proffer to the Court as to what the testimony's
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going to be.

THE CCURT: T think he just did.

MR. GENTILE: I don't think that he did. I —

MR. DIGIACOMO: Didn't I just do that?

THE COURT: Well, I mean, he said that Mr. H told —

MR. GENTILE: Told Anabel that he made loans to
Councilman Robinson not to be paid back? Is that what her
testimony's going to be, that he told her that he made loans
to Councilman Robinson not to be paid back?

MR. DIGIACOMO: I don't have the ability to --

MR. GENTILE: Because I1'll tell vyou where we're
going. Counciiman Robinson will be in here as a witness.

MR. DIGIACOMO: That's fine. He can bring him in.

MR. GENTILE: This is exactly the issue that we ran
into in San Diego in Gillardi —-

THE COURT: Because —-- and also —-

MR. GENTILE: -- where there were a few local
officials, some of whom were in this building, who were
accused by Mr. Gillardi of having taken money from them, all
right, and who were prepared to come irn and rebut that, but
the judge in his good sense decided that that was too far
afield.

MR. DIGIACOMO: Well, then he probably shouldn't have
asked the question.

MR. GENTILE: The guestion was asked there, as well.
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But T can tell you that separate and apart from that you have
this other issue, which is the beating up issue. BAll right.
Now —-

THE COURT: I mean, the beating up issue 1s more
germane, because ——

MR. GENTILE: It has nothing to do with a customer,
though. Tt was the drug dealer that got his daughter hooked
on meth. You want to go there?

MR. DIGIACOMO: Look, he requested from Deangelo
Carroll what Deangelc Carrcll —--

MR. GENTILE: That might get a man a hero button.

MR. DIGIACOMO: -- Deangelo Carrcll get the person
who allegedly had his daughter strung out on drugs and beat
him, and then Anabel Espindola called it off. Deangelo
Carroll said it in his statement to the police. And not only
that, but Anabel Espindola knows about it, and they kept
asking the question about Rizzoclo and the statement about
Rizzolo even beating up a customer came in. How could that
not be something we should deal with on redirect?

THE COURT: I mean, to me the beating up issue 1is
more germane, because we're talking about whether or not she
believed he was really going to beat up Timethy Hadland or do
something, as coppcsed to maybe making gifts to the City
Council, which is more just going to what Rizzolo and Gillardi

were on trial for.
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MR. ADAMS: Judge, we have a concern. 1 suspect the
Court would give a limiting instruction --

THE COURT: Right.

MR. ADAMS: -~ if they allowed either of that stuff
in. We have a concern that the limiting instruction would not
cure the prejudice that a son would have if such evidence is
brought 1in against the father. So we don't know if a curative
instruction would work if they start toc bring in several
witnesses who start talking about this type stuff. And that
—— that is a concern that we have about that type of proffer
that the government's making.

THE COURT: Well, I -- I don't see much risk of that,
that somehow the jury is going to be prejudiced against the
son 1f the father had somebody beat up and the son wasn't even
aware of 1t or involived in it. I don't see a lot of prejudice
with a limiting instruction going. I don't see much risk of
that, quite candidly.

MR. GENTILE: All right. But let's -- let's remember
that Rizzolo, according to the testimony in this record, did
have someone beat up. The testimony here is going to be that
it did not happen, that he got angry because somebody got his
daughter hooked on drugs.

MR. DIGIACOMO: And he made the request, and Anabel
called it off.

MR. PESCI: And it was to Deangelo.
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MR. DIGIACOMO: And the request was made to Deangelo.

MR. ADAMS: And again, we're not in a position of
being able to put Deangelo up. They have the access to
Deangelo, and we're deprived of the opportunity to clarify the
record and to show that this didn't happen.

THE COURT: All right. Well, and if it's not coming
in as to your client, then I don't think that the concern
about cross-examining Deangelo Carroll is really germane to
your client, because it's not being offered as against your
clrent.

And how dces she -- how does Ms. Espindola know about
this beating up incident?

MR. DIGIACOMO: I'm going to particularly ask her
that, but she did tell me that she's the one who called
Deangelo and teold him not to do it. So —- I haven't asked her
how she knew about the plan in the first place, but if I can't
lay a foundation that Mr. H told him, then -- I can't lay a
foundation with Mr. H, so —--

THE COURT: All right. Well, here's my concern. I
don't want you putting it out there in front of the jury in an
attempt to iay a foundation and then being left with the
impression, oh, there was something, he did have somebody beat
up, i1f she can't testify about it.

MR. DIGIACOMO: That's fine. I'm going to lay the

foundation without --
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THE COURT: Okay. Well, don't -- what I'm saying is
don't put it out there --—

MR. DIGIACOMO: I won't blurt it ocut -- I won't blurt
it out without foundaticn.

THE COURT: -- were you aware of a plan that Mr.
Hidalgo, Jr., hatched to have somebody beat up; well, yes.
Well, how did you know; well, you know, Joecy told me. It's
out there. So don't deo it that way, all I'm telling vyou.

MR. DIGIACCMO: I won't.

MR. ARRASCADA: You're ordering him, correct, Your
Hcnor, not to ——

THE COURT: What?

MR. ARRASCADA: You're making that your order?

THE CQURT: Yeah, 1t's an order. I mean, I don't
want him to put it out there. All right.

MR. GENTILE: TIf this is something that Deangeloc told
her, you know —-

THE COURT: That's what I'm saying. But I don't want
him to put it out there that there was this plan afoot before
he lays a foundation. Because then we can't unring that bell
even 1f I give them an instruction. So be very careful about
that.

MR. GENTILE: Can we do this outside the presence of
the jury so that we at least don't run that risk?

THE COURT: All right. Bring her in. And then I
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think I'll go along with not allowing the questioning on the
Willie Robinson gifts.

MR. DIGIACOMO: So I can't ask her if he really did
behave like Gillardi?

THE COURT: Not on the issue of gifts to Willie
Robinson. 1It's not just how --

Don't write this, Mr. Garriman.

But isn't that just how —-

(Cff-record colloquy)
THE COURT: Ms. Espindola, come on back up here to

the witness stand, please, ma'am. And Mr. DiGiacomo has some

questions for you out of the presence of the jury. All right.

Ancd when you come back in to testify in front of the jury,
don't reference this hearing that we've had out of their
presence, okay?

THE WITNESS: Yes.

THE COURT: All right. Go ahead.

VOIR DIRE EXAMINATION

BY MR. DIGIACOMOC:

Q Do you remember Mr. Gentile asking you
questions about you knew Mr. H for many years and Mr. H did

nothing to kehave like Mr. Gillardi and Mr. Rizzolo; correct?

A Correct.
Q Remember answering those questions?
A Yes.
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Q Now, let's start with —

MR. DIGIACOMO: Well, two things. Are we doing both
outside the presence, Judge, or are you going to limit --

THE COURT: Just I'm going to —- vou're limited to
questioning according to what I just ruled on may be
admissible in front of the jury. Anything that I ruled that
wasn't admissible, there's noc point in questioning her as to
lay a foundation.

BY MR. DIGIACOMO:

O Okay. Who's Rosa?
A Louie's daughter. Mr. H's daughter.
@ And did there come a point in time that you

became aware that she had a problem?
A Yes.
Q What problem —--
A She was addicted to drugs.
Q And was there somebody else associated with
Rosa that {inaudible]?
MR. GENTILE: I didn't hear the last several --
THE COURT: Was there somecone else associated with
Rosa that the family didn't like.
MR. GENTILE: Well, that's a hearsay —-- unless he can
lay the foundation that --
MR. DIGIACOMO: Well, I'11 —-

BY MR. DIGIACOMO:
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Q

Rosa's problem?

A

Q
boyfriend?
A

Q

you about Rosa's boyfriend?

A

hurting his daughter.

Q

had requested to deal with him?

A

Q

Deangelo to deal with this boyfriend what did you do?
THE COURT: Well, wait a minute. How did you find

out that Mr,

boyfriend?

THE WITNESS: Deangelo came to the shop and told me.

BY MR. DIGIACOMO:

Q

mentioned Deangelo; correct?

A

Q

A

Did you ever talk to Mr. H about Rosa and

Yes.

And did you ever talk to him about Rosa's

Yes,

All right. And what was -- what did Mr. H tell
That he wanted him dealt with because he was
Okay. And did he tell you who he specifically

He mentioned Deangelo.

When you fcound ocut that Mr. H had requested

H had requested Deangelo deal with Rosa's

Let me back up. You just told me that Mr. H

Mr. H mentioned Deangelo, ves.
When he was talking about dealing with it?

Yes.
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Q And then in a subsequent --

THE CQURT: Well, wait a minute.

MR. DIGIACOMO: That's what she said.

THE COURT: No. Mr. DiGiacomo, I'm interrupting you
because I want to - this is for my edification, as well as
the record.

All right. What did Mr. H say to you?

THE WITNESS: He said that Rosa is getting worse, she
was addicted to meth, and that he wanted her —-- he was going
to talk to Deangelo because he wanted her boyfriend dealt
with, he wanted him scared.

THE COURT: He wanted him scared?

THE WITNESS: Yes.

THE COURT: Did he use the word "I want him scared"?
Or are you just conjecturing, or what?

THE WITNESS: I -- he said he wanted him dealt with.

THE COURT: Okay. And then you talked to Deangelo?

THE WITNESS: Deangelo came to the shop maybe a day
or two later and told me that he had spoken to Mr. H.

THE COURT: And then what did you do?

THE WITNESS: And I told Deangelo not to do anything.

THE CQURT: And did you ever hear any more talk about
this boy -~ Rosa and this boyfriend from Mr. H?

THE WITNESS: No. Rosa ended up spending more time

at the club.
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THE COURT: ©Okay. And did Deangelo ever indicate to
you whether or not he had taken care of or dealt with this
boyfriend?

THE WITNESS: No.

THE COURT: And when you told Deangelo not to do
anything or whatever it is you said, what was Deangelo's
response?

THE WITNESS: He said, fine. When I told him no, not
to do anything, he said, fine. And that was the end of the
conversation.

THE COURT: And you never talked to Mr. -- I mean,
there was never anything between you and Mr. H about this
happened, 1t didn't happen, with respect to the boyfriend?

THE WITNESS: I never got back into it with Louie,
no. Or with Mr. H.

THE COURT: Any more gquestions?

MR. GENTILE: ©No.

THE COURT: Questions?

MR. DIGIACOMO: No.

THE COURT: All right. Ms. Espindcla, thank you.
I'm going to let you get escorted back out by the
investigator.

MR. GENTILE: Submit it on the objection.

THE COURT: All right. You can ask just basically

what Mr. H said and that she told Deangelo not to do it and
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Deangelo's statements, Mr. H told me to do it, don't -—-—

MR. GENTILE: That's not admissible.

THE COURT: No. I was just going to say —--

MR. GENTILE: Okay.

THE COURT: —-- 1it's not going to be admissible.

MR. GENTILE: Sorry.

THE COURT: All right. I guess we can bring her back
in. I didn't know if there was going to be more argument.

MR. DIGIACOMO: No, there's no more argument.

THE COURT: Does anyone care on this, on the video
depositicon if the Court just says, the Court ruled that Ms.
Espindeola had to testify at trial and for that reason a video
deposition was not arranged?

MR. GENTILE: Right. That's what the Court ruled.

THE COURT: Does the State have any problem? State?

MR. DIGIACOMO: No. I mean, it's pretty well in
front of the jury that we wanted it to happen.

THE COURT: Well, T was just going to say the reason
there wasn't —-- to respond to a jury question, the Court ruled
that Ms. Espindola had to testify in trial in front of the
jury and for that reason did not order a videotaped deposition
and that's why one was never held. Is everybody fine with
that?

MR. GENTILE: I'm fine with it.

THE CCOURT: All right. For the record, Mr. Adams is
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nodding, Mr. Arrascada's kind of nodding.

MR. ADAMS: For the record, the little back table was
asked. We are nodding in agreement with the Court.

MR. ARRASCADA: That was a nod in agreement, Your
Honor, not a nodding off,

THE COURT: And Mr. Gentile was agreeing. All right.

All right, Jeff. Bring them in.

(Jury entering at 5:12 p.m.)

THE COURT: All right. Court is now back in session.
Record will reflect presence of the State, the defendants,
their counsel, the cofficers of the court, and the members of
the jury.

And before Mr. DiGiacomo resumes his redirect
examination, we had a question from a juror that I can
clarify. A juror wanted to know why a video deposition was
never provided. And the Court can answer that. The Cour+t had
ruled that Ms. Espindola was required to testify in person in
front of the jury, and for that reason a videc deposition was
nct ordered. All right.

MR. DIGIACOMO: Thank you, Judge.

REDIRECT EXAMINATICON (Resumed)
BY MR. DIGIACOMO:

Q Let's move past Gillardi on to Mr. Rizzolo for

a second, okay?

A Yes.
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Q

You testified that you didn't know Mr. H to

ever do anything like Mr. Rizzolec; correct?

A

Q

A

Q

Correct.

Who's Rosa?

His daughter.
Whose daughter?
Mr. H's daughter.

And at some peint in time did you become aware

of a problem that Rosa had?

A

Q

A

Q

Yes.

And what was that?

She was addicted to drugs.

Do you remember what kind of drugs?
Methamphetamines.

And did you ever have a conversation with Mr,

regarding Rosa's addiction to methamphetamine?

A

Q

Yes.

And was there a particular person, other than

Rosa, that was being discussed during this conversation?

A

Q

A

Deangelo Carrcll came up.
In relationship to who?

Mr. Hidalgo said he wanted to have Deangelo

deal with Rosa's boyfriend.

Q

A

S0 Rosa's boyfriend came up?

Yes, Rosa's boyfriend came up.
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Q And what was the problem with Rosa's boyfriend

as it relates to Rosa?

A He was the one giving her drugs.

Q And Mr. H had a conversation with you about --
what did he -- what did he want Deangelo Carrcll to do?

A To deal with Rosa's boyfriend.

Q Did he define for you what "dealt with" meant?

A No.

Q After this conversation did you have a

conversation with Deangelo Carroll, without telling us what
was said?

A Yes.

Q Okay. Without telling us what Deangelo told

you, what did you tell Deangelo?

A Not to do anything.
Q After you told Deangelo not to do anything did
you hear anything more about -- from Mr. H -- let me rephrase

—— did you hear anything more from Mr. H about the Rosa and
her boyfriend situation?

A No.

MR. ADAMS: Your Honor, we would ask for a limiting
instruction.

THE COURT: Oh. Ladies and gentlemen, the testimony
that Mr. DiGiacomo just elicited regarding Rosa and the

boyfriend situation is not being admitted as evidence against
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Mr. Hidalgo, III.
BY MR. DIGIACOMO:

e Now, there's been a lot of questions asked yocu
about your motivations for being here today.

A Yes.

Q SO0 I'm just going to come out and ask you why
did you take the deal.

A As I had said earlier, I had spoken with my
attorney for several days. 1t was prior to trial. We were
preparing for trial, and he said that I would probably get hit
with second degree. The moment that -- what he told me is the
moment. that I made the call that Louie reguested of me I
became an accessory. And so during our conversations he went
ahead and said to me that I needed to testify in my regular
trial.

Q Okay. And was the infecrmation that you
provided to Mr. Oram over this 33 months similar tc the
information that's been given to the jury?

A Yes.

Q And that was what you were going to testify in
your own trial?

A Yes.

Q So why take the deal with the State and
potentially subject Mr. H to being arrested, charged, and then

tried?

273 PA
HID PAOQ1826

936




w

10
11
12
13
14
15
16
17
18
19
20

A As Mr. Oram has stipulated, that if T was going

MR. GENTILE: Objection. Hearsay.

THE COURT: All right. Sustained.

MR. DIGIACOMO: It goes to her state of mind. Why is
it that she's doing what she's doing is the guestion.

THE CQURT: Well, what Mr. —-

MR. GENTILE: It doesn't matter who --~ I mean, her
state of mind doesn't require the hearsay.

THE COURT: Right. Ask the question in a different
way .
BY MR. DIGIACOMO:

Q Why not just go to trial and testify, as

opposed to entering a plea =--

THE COURT: All right. That's fine.

BY MR. DIGIACOMO:

Q —— and subject Mr. H to being arrested and
prosecuted?
A At that point I could go ahead and take a

lesser charge, which would be manslaughter with use, if was
going to go ahead and be testifying the same thing.

Q S50 for you it was better for you to enter the
plea and do the same thing ycu were going to get on the stand
and do anyways?

A Yes.
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MR. DIGIACOMOC: Thank you very much.
Pass the witness, Judge.
THE COURT: All right. Before we go to Mr. Gentile,
any objection to covering these jury questions?
MR. GENTILE: 1I'd really like to just ask —
THE COURT: Okay.
MR. GENTILE: I only have a couple questions, please.
I apologize.
THE COURT: No, it's fine. 1It's fine.
RECROSS-EXAMINATION
RECROSS EXAMINATION
BY MR. GENTILE:

Q Let me get this straight. Your lawyer told you
that by making a telephone cail to Deangelc Carroll without
having any idea that that telephone call was part of a plan to
harm Hadland, without having any idea of that, that thatl phone

call made you complicit in a crime?

A Yes.

Q He told you that?

A what —-

Q Have you ever seen the jury instructions with

respect to ccmplicity, aiding and abetting?
A No.
Q Have you ever seen the jury instructions with

respect to conspiracy?
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A No.

C So you just believed your lawyer -—-
A Yes.

Q -— and you took the deal?

A We spoke -—-

O Excuse me.

A Yes.

MR. GENTILE: Nothing further.

THE CCURT: All right. Well, I'm going to let Mr.
Arrascada go, then, too.

MR. ARRASCADA: Nothing, Your Honor. No questions.

THE COURT: All right. T have a few jury questions
up here. Before I ask you this guestion I must caution you
that you're not to speculate or guess or testify as to
anything somebody may have told you. But do you have personal
knowledge of any problem between Deangelo and T.J.7

THE WITNESS5: No.

THE COURT: Okay. And again, don't speculate or
guess, only if Mr. Hidalgo, Jr., told you or you know. Do you
know, do you have personal knowledge of why Mr. H did not call
Deangelo himself to tell him to come back or te move to
Plan B?

THE WITNESS: No.

THE COURT: Okay. Wheo told T.J. he was fired?

THE WITNESS: Ariel.
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THE COURT: Okay. Were vyou present at that time?

THE WITNESS: No.

THE COURT: Al right. So you did not witness—-

THE WITNESS: No.

THE COURT: -- occurring? Okay.

Who was told to watch T.J. during the taxi scam? I
mean, who was told to sort of monitor T.J. to see 1f he was
deing anything inappropriate?

THE WITNESS: That was based on the conversation that
Mr. H and Little Lulis had upstairs in the office.

THE COURT: Okay. Did you direct anybody to do that?

THE WITNESS: No.

THE COURT: Okay. You testified —- or Mr. Gentile
went over the statement that you had made during your plea,
the five-word statement, "I assisted all the coconspirateors.”
Do you remember that?

THE WITNESS: Yes.

THE COURT: Okay. And a juror wants to know how did
you assist Deangelo Carroll.

THE WITNESS: By getting the money that Louie asked
me to get out of the safe —-

THE COURT: All right. And —-

THE WITNESS: -- and place 1t on the desk.

THE COURT: How did you assist Rontae Zone?

THE WITNESS: By 1issuing money to Deangelo Carroll,
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the $600 to go ahead and have him leave town.

THE COURT: Okay. How did you assist Kenneth Counts?

THE WITNESS: Again by bringing the money cut of the
safe and placing 1t on the desk.

THE COURT: How did you assist Jayson Tacipu?

THE WITNESS: When I gave Mr., Carroll the 5600 to go
ahead and have him leave town.

THE COURT: OQkay. Meaning Mr. Carr¢ll or Jayson
leave town?

THE WITNESS: Both. 1t was Mr. Taolpu and Mr. Zone,
I think you had asked.

THE COURT: ©QOkay. A&And then how did you assist Luis
Hidalgo, III?

THE WITNESS: I was in the room with him when all the
taping was going on or the wire was —-- was on.

THE COURT: All right. Mr. Gentile, would you like
to follow up on that last —-

MR. GENTILE: I'd like that last guestion, please.

THE COURT: -- that last line of jury questions?

MR. GENTILE: No, just that -—- yeah. Just that last
guestion.

THE COURT: All right. No, nc. The cne I just
asked.

FURTHER RECROSS5 EXAMINATION

BY MR. GENTILE:
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Q Are you aware of why you have to join a
conspiracy as compared to when its objective is completed?
MR. DIGIACOMO: Objection. Calls for a legal
concliusion.
MR. GENTILE: I think it's fair game at this point.
THE COURT: Well, 1f she's aware. Don’'t guess or
speculate or testify as to anything you may have heard or --

BY MR. GENTILE:

¢ Are you aware?
A No.
Q Is it your understanding that in order to

become a conspirator in a murder you have to join the
conspiracy before the murder?
MR. DIGIACOMO: Objection. Calls for a legal
conclusion.
THE COURT: All right. It's sustained.
BY MR. GENTILE:
Q Let me see if I've got 1t right. Ycu assisted

Deangelc Carrcll by paying him money after the murder

occurred?
A I put the money on the desk, vyes.
@] After the murder occurred?
A Yes.
Q And you didn't know that the murder was going

to occur, accerding to your testimony?
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A Correct.

Q Okay. You didn't know that there was any harm
that was going to be done to Mr. Hadland, according toc your
testimony?

A Correct.

Q And you —-- after Mr. Hadland was dead, on the
23rd of May you gave money to Deangelo Carroll to give to Mr.
Zone; am I correct?

L\ Yes.

Q All right. But it's your understanding that

that somehow made vou a conspirator in the murder?

Ji¥ Yes.

Q And yocu based that on what your lawyer told
you?

A I —— my attorney told me that I would go ahead

-- the moment I made the call that Louie asked me to make
regarding Plan B that I became an accessory.

Q A1l right.

A That was what we discussed.

Q BuL with respect to this payment of money to

Mr. Carroll to give to Mr. Zone --

A I never discussed that payment of money with my
attorney.

Q Okay. So vocu just think that that's what
made-—
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A Yes.

0 -— gullty?

A Yes.

Q Okay. You never discussed that with your

lawyer, so he didn't tell vou, well, nc, it doesn't, did he?
A No.
Q Okay. And with respect to Mr. Counts, if I
understand you correctly, you never even heard of Mr. Counts

untii substantially after Mr. Hadland was killed. Am I

correct?

A Correct.

Q You certainly didn't know that anybody was
going to do what Mr. Counts has ~- was accused of doing prior

to him doing it, did you?

A Correct. I —--

Q And so it's your -- yeu're telling us that you
think you're a conspirator because after Mr. Hadland was dead
vou pald money to Mr. Carroll thinking that he was going to

give it to Mr. Counts?

A Yes.

Q And you knew nothing about any of that
beforehand?

A Correct.

Q And Mr. Taoipu I suppose is in the same

situation as Mr. Zone. You're telling us that somehow you're
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-~ you are guilty here of the death of Mr. Hadland because on

the 23rd of May,

four days after the man was dead, you gave

money to Mr. Carroll to get Mr. Tacipu ocut of town?

A Yes.
Q Okay. And then with respect —— I'm not going
to ask with respect to Luis -- well, I will.

MR. GENTILE: May I have a moment?

THE COURT: Sure.

BY MR. GENTILE:

Q And because you were in Lhe room with Luis

Hidalgo, III, four days after Mr. Hadland died, which death

you knew nothing

about until after it happened --

A Correct.

Q ~— 1it's your belief that somehow by being in

the room and doing nothing more, that made you a conspirator

in the death of Mr. Hadland?

A Yes.

MR. GENTILE: Okay.

THE COURT: All right. Thank you. Is that it, Mr.

Gentile?

MR. GENTILE: That's it.

THE COURT: Mr. Arrascada, do you have any feollowup

based on the juror guestions?

MR. ARRASCADA: No, Ycur Honor.

THE COURT: All right. Mr. DiGiacomo?
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MR. DIGIACOMO: I'm done.

THE COURT: No further questions for Ms. Espindola?

MR. DIGIACOMO: No.

THE COURT: Any other juror questions for Ms.
Espindola?

All right. Ms. Espindola, thank you for your
testimony. Please don't discuss your testimony with anyone
else whe may be called as a witness 1n this case. You are
excused at this time.

All right. State, call your next witness.

MR. PESCI: State calls Zane Simpson.

THE COURT: Law Officer Simpson, just come up here
to the witness stand, please, sir, and remain standing facing
our ¢ourt clerk.

KENNETH ZANE SIMPSON, STATE'S WITNESS, SWORN

THE CLERK: Please-be seated and please state and
spell your name.

THE WITNESS: Kenneth Zane Simpson, first name,
K-e-n-n-e-t-h; middle name, Z-a-n-e; last name, S-1-m-p-s—-0o-n.

THE COURT: All right. Thank you.

Mr. Pesci.

MR. PESCI: Thank you, Judge.

DIRECT EXAMINATTION
BY MR, PESCI:

Q Sir, based on how you dress, what do you do for
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a living?
A I'm a police officer for the City of Henderson

Police Department.

Q How long have you been a police cfficer?
A 14 years.
Q Back in May of 2005, where were you assigned

within the Henderson Police Department?

Fay I was on a fugitive task force out of the FBI
office.

QO What dces that mean?

A Specifically, I was on -— I worked out of the

FRI office. I reported to a Metro sergeant who was kind of
the supervisor in charge of our unit. Our office was
physically at the FBI office. All the viclent felony warrants
that came out of county, came from other states, federal
warrants came to our office. We distributed them and went
looking for people with violent warrants.

Q Were there other pecple from other agencies
from that group?

A Yes. FBI had three agents; Metro had three
officers and a sergeant; and I was the Henderson guy.

Q Metro would be the Las Vegas Metropolitan
Police Department?

A Yes.

Q And what was vyour duty in that position? What
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would you do?

A We were assigned various violent felony
warrants and they were distributed amongst us and then we —--
if we thought we found somebody where they were hiding, we all
got together and went and took them into custody.

Q All right. That's what I was trying to get at.
You're assigned warrants, but what do you do with those
warrants. Okay.

I want to direct your attention to May the 23rd of
2005. Were you asked to assist the homicide division of the

Metropolitan Police Department?

i\ Yes.

Q And specifically what were you asked to assist
with?

A They wanted some surveillance on possible

homicide suspects prior to either a warrant being issued or
them taking them into custody.
O And how would that work? Would you be dressed

the way you are now?

A No.
o) Would you be in plain clothes?
A Plain clothes, shorts, T-shirt, all undercover

cars. My vehicle at the time was a Dodge king cab pickup
truck.

O Was there some sort of a briefing or discussion
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specific to this case that you received before working on this

case?
A Yes.
Q And what was that, generally speaking?
A How we put our packets together is whoever we

were going to follow or look for, we would get either a
booking photo or a driver's license photo, their information,
where we thought they lived, the type of vehicles that
possibly they could be driving and, you know, depending on how
many people you would get a packet of, you know, X number of
people, this is what we're doing, this is who we're looking
for, this is what they could possibly be driving.

0O And in this particular case, were you
specifically tasked with trying to lock for an individual by

the name of Anabel Espindola --

A Yes.

Q ~— or Luis Hidalgo, II?

A Yes.

Q You've spoken of photos. Did you lock at some

photos of these two individuals in this packet that you're
referring to?

A Yes.

Q Okay. Now, on May the 23rd, were you a part of
some surveillance at Simone's Auto Plaza?

A Yes.
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0 And is Simone's located at 6770 South Bermuda
here in Las Vegas?
A I'll assume that that 1s the correct address.

It's down off of Sunset and Bermuda and I couldn't tell you

1f -- right now if that's the exact address.
0O Does it sound about right, in that area?
Fiy It sounds about the right hundred block.
Q Were there other people working with you or

were you all by yourself?

A No, the -- cur whole team, plus some of the FBI
agents from the gang task force were also out there with us.

Q Was there a divisicn of labor as far as where
certain people were supposed to set up in relaticn to the
Simone's plaza?

A You know, I -- it was kind of random. As you

arrived in the area, you picked a spot where you could see the

side docr, the front deor, the —- and if somebody was already
on one side, 1t wasn't -- I don't think anyone was
particularly -- You go here, you go there. We just kind of

flooded the area and started watching.

Q Okay. And when you started watching on May the
23rd, 2005, did you see individuals that you recognized as
possibly being the people you were supposed to look for?

A Yes.

Q Did you make note of that?
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A Cver the air, because another agent or
officer — 1 don't know who was keeping the log -—- so I just
said 1t on the radio and then it was logged in the time that I
saw them coming out ¢f the business.

Q When you say over the air, is that what you're
talking about as far as the radio?

A Exactly, because we had our own separate
channel.

Q When you talk about something else writing

something down, you personally did not write down a log?

A 1 did not.

Q Have you reviewed that log?

A Yes, I have.

Q Did you do that prior to coming to testify?
A Yes, I did.

Q Okay. Can you recall about what time it was

when you called over the radio having seen someone from the
incident?

A Right around 4:30. It was towards the end of
our day and I was the last —- actually, I think, the last
person left in that area.

Q And do you recall who you indicated that you
saw over the radio?

A Luis Hidalgo and Anabel —-- whatever the last

name is. T apologize. It's slipping my mind right now.
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Q That's okay. Is Espindola a name that's
familiar Lo you?

A Espindola.

C Okay. When you relayed this information, did
you maintain your position?

A Until they started to leave, and then I
followed them.

0 When they left, where'd they go?

A I followed them down to Warm Springs and 215
area, which there's a U.S. Bank and a Starbucks Coffee right
in that same little shopping area.

Q What did you see happening in that shopping
area?

A She went into Starbucks. He went into the
bank. And it was decided, because T was the last one there --
you know, you can't follow somebody really with one car with
any success. There was no sense in me following them.

Everybody else had gone to do whatever else they needed to do.

Q Was surveillance terminated at that point?

A Yes, it was.

Q And that's on the evening ¢f May the 23rd,
20057

A Correct.

O Were you a part of surveillance also on May the

24th, 20057
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A Yes.

O Could you tell the ladies and gentlemen of the
jury abcut that.

A I mean, it was the same thing. We showed up in
that area, we set up surveillance, ultimately ended up

following the same two people, Luis Hidalge and Anabela —-

Q Espindola.

A ~— Espindola, I'm sorry.

Q That's ckay.

A —— out of there until they were stopped down

off of Carson and 6th Street.

o All right. We'll go through that in just a
second. But when you're talking about Luis Hidalgo, did you
have information of more than one Luis Hidalgo?

A Yes, there was his dad, there was him and then
his son.

Q All right. And the individual that you said
you just saw on the 23rd, which of the three were you speaking
of?

A I kind of talk to him as grandpa, dad, and son,
so I would consider him dad. He would be the middle person.

Q All right. So now going back to the 24th when

vou said there was a stop, where was the stop made?

A Carson and éth, I believe.
Q All right. Were vyou a part of that stop?
290 PAL
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A I was in the areca, but because we were 1in
undercover cars, we —— 1 didn't physically go out there on the
stop, but I had followed them down to that area, but I did not

partake in the stop.

Q All right. So you weren't a part of that stop?
A I was not.
Q Okay. However, on that date, leading up to the

stop, did you see individuals that you thought were Anabel

Espindola and Luis Hidalgo, Jr. being, as you described him,

dad?

A Yes.

Q Could you tell us when that picked up and where
it went?

A They had come cut of the auto place, Simone's,

and got into that silver Hummer and went down and got on the

freeway and we were, you know, following them from there.

0 Okay. Was that -- you said a silver Hummer?
A (No audible answer).

0 I'm sorry?

A Pewter is what the report says, but I didn't

write that.

Q Okay. What do you understand pewter to be?
A Silver.
Q Okay. I just wanted Lo get that clear.

Now, do you recall who's driving of these two
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1 individuals?

2 A I do not. I do not recall.

3 Q Were you right behind this silver Hummer or

4 back a ways? How did that work?

5 A No, I was several cars back.

6 Q Did you see either of these individuals do

7 anything else as you followed along?

8 A I did not. I wasn't close enough.

9 Q Were you relaying the information that you had
10 received? The information that you saw, did you relay it over

11 the radio?

12 A Ch, yes, exactly.
13 Q Like you told us about yesterday, it's the —-
14 A Or somebody else, I mean, because how we kind

15 of were positioned is, you know, somebody might have been just
16 ten car lengths from where I was at, so if he said, Hey, so

i7 and sc¢ came out, vyeah, 1'd verify that, yeah, I saw them come
18 out, but it may not have been specifically me saying it, but
12 as we go through the log, we all initial the things that we

20 saw and went through it.

21 Q Qkay. And at some point were those two

22 individuals in the silver Hummer taken into custody?

23 A Yes.
24 MR. PESCI: Pass the witness.
25 THE COURT: All right. Thank vou. Cross.
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MR. GENTILE: Just one area.
CROSS~EXAMINAT ION

BY MR. GENTILE:

Q You say two individuals in the silver Hummer

were taken into custody?

A They were stopped. There was two people in the

car when it was stopped.

0 Okay. But how many were actually taken into

custody?

A You know, I'm not 100 percent sure.

My portion

of that ended when the surveillance ended. I'm not sure who

was taken where or where everybody was taken.

Q All right. So you don't know that two were

taken into custody?

i\ No.
Q You only know that the vehicle was stopped?
A Two were in the car when it got stopped.

Q All right. And that's not taking somebcdy into

custody?
A No.
Q It's stopping the vehicle, correct?
A I would agree. Correct.
Q Now, you said that there were FBI agents from

the gang task force invelved in this operation.

A Just for manpower purposes.
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Q

Right. No, T understand that. Was Bret

Shields one of those people, ¢or do you recall?

A I don't recall that he was -- that he was out
there.

0O All right. You know who he 1s57?

A I do know who he is.

Q And he was a member of the FBI gang task force?

A I don't know if he was in 2005, but —- when I
first met him, he was working -- he was a special agent with
robbery, s¢ I'm not -- I know who he is, but I don't know --

9, You don't know 12f he was in the gang task
force?

A He was for a while, but I don't know if he was
in 2005.

Q All right. But he was gang task force. You're

just not sure that he was in 200572

that time.

BY MR. ADAMS:

A

And again, I'm not sure if he was out there at

MR. GENTILE: All right. Nothing further.

THE COURT: All right. Mr. Adams.

MR. ADAMS: Thank you.

Q

CROSS-EXAMINATION

Helle, Officer Simpson. ©On May the 24th of

2005, you were aware that there were three generations of
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Mr. Hidalgos there?
A Yes,
0 My client in the very back is the son. You

knew that there was a father and then a grandfather?

A Right .
Q And you became aware of that on the 24th?
A No, when we got briefed when all this started

for us on the 23rd.

Q All right. And you had a packet with two
people?

A You know, I can't recall. I know the two
people that we specifically had and I can't remember if we had
the son's photo, but I remember they had talked —— there was
a —— that convertible Chevy pickup truck that could possibly
have been one of the wvehicles, but I don't remember if we had
his photo.

Q Rut you do know that on the 24th there was a
team that followed Luis Hidaigo, III, Little Lou, when he left
Simone's that day to drive north? You don't recall that?

A I don't recall.

Q On the 23rd, do you recall there being two
packets, one for Anabel Espindcla and one for Mr. Hidalgo,
Jr., the father?

A I mean, it was all —-- part of all our same

paperwork.
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Q That's right.

A I don't know -—-

Q You don't remember seeing any photo at that
peint in time of Little Lou?

A I do not.

MR. ADAMS: Thank you.

THE COURT: Redirect.

MR. PESCI: No, Your Honor.

THE COURT: Any juror questions?

All right. Officer, thank you for your testimony.
Please don't discuss your testimony with anyone else who may
be a witness in this case. You are excused.

THE WITNESS: Thank you, Judge.

THE COQURT: State, call your next witness.

MR. DIGIACOMO: Jeff Smink.

THE COURT: Sir, just please come on up here to the
stand and then just remain standing, facing our court clerk,
just up those couple of stairs.

JEFFREY SMINK,. STATE'S WITNESS, SWORN

THE CLERK: Please be seated and please state and
spell your name.

THE WITNESS: Jeffrey Smink, J-e-f-f-r-e-y,
S-m-i-n-k.

THE COURT: All right. Thank you.

BY MR. DIGIACOMO:
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1 Q Sir, how are you employed?
2 A As a crime scene analyst supervisor with the
3 Las Vegas Metropolitan Police Department.
4 Q How long have you been employed with the Las

5 || vegas Metropolitan Police Department?

6 A A little cver nine vyears.

7 Q And how long have you been a supervisor?

8 A For about a year.

9 Q Directing your attention back to May 24th of

10 2005, were you the crime scene analyst assigned to the search
11 warrant that was conducted at Simone's Auto Plaza?

12 A Yes.

13 e And during the course cof that, could you tell
14 the ladies and gentlemen of the jury what your duties were.

15 A Basically to photograph the -- certain areas of
16 the auto repair place, search for items of evidence and

17 collect evidence.

18 Q While she's doing that, I'll show you first the
19 ones that are admitted, which is 97 through -- 97 through 111.

20 If you could, briefly flip through those.

21 A (Complying.}

22 0 Are those photographs that you took?

23 A Yes.

24 0 Okay. And then I'm going to show you Exhibits

25 112 through 133 and ask you to briefly flip through those.
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A (Complying.)

MR. GENTILE: Counsel, when he's finished, may I see
those, please?

MR. ARRASCADA: Your Honor, 1I'm sorry, which numbers
are —-

MR. GENTILE: 112 through 133.

MR. DIGIACOMO: 112 to 133.
BY MR. DIGITACOMO:

Q Are those all photographs you took during the
execution of the search warrant at Simone's Auto Plaza?

iy Yes.

Q Now, every time a crime scene analyst goes

anywhere, is there a crime scene diagram that's created?

A No.

Q Okay. When is it that you create a crime scene
diagram?

A At the scene of a homicide, an officer involved

shooting or at an attempted homicide where the suspect or
victim may die.

Q Why the limitation on when you do crime scene
diagrams?

A That's the policy of the section based on
manpower and our resources.

Q So I'm going to guess, based on that answer,

you didn't do a diagram of Simone's Auto Plaza, correct?
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A Correct.
0 Lucky for us the defense brought one. 5o
Defense Exhibkit C, does that appear to be a fairly true and

accurate depiction of Simone's Auto Plaza?

A Yes.

Q Now, you created a report in this case,
correct?

A Yes.

», Now, when you create a report, what's the

purpose of documenting 1it?

A What time I arrived, the VIN number, the
victim, the location, who I made contact with, any vehicle
information, the general layout of the location I went to,
items of evidence that were c¢ollected, and any work that I
performed such as photography or latent print processing.

Q Now, in preparation of your testimony, did you
read your report and look at some of the photographs?

A Yes.

Q And did you notice anything about your report

that caused you scme concern?

A Yes.
Q What was that?
A I lost my directionality while doing my report.

1 was in the hallway reviewing my report, preparing to

testify, and I realized that in some areas in my report 1 lost
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1 the directionality north, so some of my directions were —— as
Z north are incorrect.
3 Q Okay. And you were able to determine that when

4 you were looking at the photographs?

5 A Yes.

6 Q Okay. I'm also going to show you State's

7 Proposed Exhibits 231, 232, and 233 and ask you -~ I know

3 they're printed not nearly as nicely -- do those appear to be

9 || photographs you took at Simone's?
10 A Yes.
11 MR. DIGIACCMO: I offer 112 te 133 and then 231

12 through 233.

13 THE COURT: Any cbjection?

14 MR. ADAMS: We do, Your Honor.

15 MR. ARRASCADA: Yes, ma'am.

16 MR. ADAMS: The same objection to 117 te 123 that

17 the Court ruled on last week.

18 May we approach?

19 THE CQURT: Yeah, because —--

20 (Off-record bench conference)

21 THE COURT: Exhibit 120, 118, and 119 are all

22 admitted.
23 (State's Exhibits 118, 119, and 120 admitted.)
24 THE COURT: These are not admitted. I'll give these

25 back to Denise.
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(Pause 1n proceedings)

MR. DIGIACOMO: So you ruled on those three, Judge,

but what about -
THE CQOU
MR. DIG

THE COU

THE COU
THE CLE
THE COU
131, 132, 133 wil

and 116.

RT: Well, you took the other ones away.
TACOMO: I didn't take them away.
RT: All right. Counsel, approach again.

{(Off-record bench conference)

RT: Deniece.
RK: Yes, Ycur Honor.
RT: These are a little bit -- 115, 129, 130,

1 all be admitted. 128 is admitted, 127, 126

(Off-record bench conference)

THE COURT: 114, 113 --

THE CLE
THE CQOU
THE CLE
THE COU
(State’
133 admitted.)
BY MR. DIGIACOMO:
Q Ck
another witness a
so I'm going to s

MR. DIG

RK: 113 —-

RT: —-- all right, and 112 are in.

RK: 113 and 112.

RT: Okay.

s Exhibits 112 through 116, and 126 through

ay. We've already heard testimony from
bout kind cof a —— the front area of Simone's,
tart basically where the pcol table 1is.

IACOMO: Do you have my admitted --
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THE COURT: I think I gave them all to you —— c¢h,
the ones that were previously admitted.

MR. DIGIACOMO: Previously admitted.

BY MR. DIGIACOMO:

O S0 let's back up a little bit here. Let's
start with -- back up a little bit and start with State'’'s
Exhibit No. 106. What are we looking at?

A A ballistic vest laying on top of a pool table.

O Is that a standard ballistic vest in the sense
it's a bulletproof vest?

A Yes.

9 Okay. And then the next item in 109 -- well,
first of all, is that a chair with a magazine on 1t that my
finger's on?

A Yes, it is.

o And then 109, is that a closeup of it?

A Yes, with a paper note on top of the magazine.

Q And you eventually collected those papers?

A Yes.

) Did you go past the pool tables? State's
Exhibit No. 111, what are we looking at?

A A hallway area which lead to a bedrcom type
room and some coffices.

Q And Rocom No. 6 would have been the last one?

A Yes.

302

PA1

HID PAO1855

965




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q I know the jury can't see it, but 1s there a

door number on there?

A Yes.

Q What door number is it?

A 6.

Q And as you come through the front door, State's

Exhibit No. 114, what are we looking at?

A This 1s a photograph taken from the entryway
into that Room Nc. & and the carpet area 1s the entryway and
the doorway to the left on the left side of the photograph is
a doorway leading tc a bathroom. And on the right side of the
photograph, which is difficult to see, would be a closet and
straight ahead towards the top of the photograph would be a
bedroom area.

Q You mentioned the bathrcom. State's
Exhibit No. 129, is that a photograph of the bathroom?

A Yes.

Q And in that particular bathroom, did you

collect anvything?

A Yes.

Q What'd you collect?

A A burnt match, some burnt ashes and I believe a
lighter.

Q Why'd you collect some burnt ashes?

A I believed it was from burned-up paper cr some
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1 “ sort of paper product.

Q Now, how many crime scenes have you been to in
the course of your career?

A Thousands.

Q Okay. And what kind of training and experience
do you have?

A Roughly 3,500 hours of training from the
Federal Bureau of Investigation, the Las Vegas Metropclitan
Police Department, the San Bernardino County Sheriff's
Department, the Long Beach State University, the San
Bernardino Fire and Sheriff's Academy, and cther training
institutes in areas of c¢rime scene photography, crime scene
investigation, crime scene reconstruction, bloodstain pattern
interpretaticn, latent print processing, arson investigation,
and related investigative techniques.

I am also —— was a training officer while I was
employed for San Bernardino County Sheriff's and currently a
training officer with Las Vegas Metro. I'm a certified senior
crime scene analyst with the International Association of
Identification and I'm -~ I was a Nevada -- or a Califcrnia
post certified instructor and I'm currently a Nevada post
certified instructor.

Q That was a longer answer than 1 was locking
for. My basic question was how many cigarette ash and cilgar

butt ash have you seen in your career?
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A Lots.
Q Qkay.

with that or some other substance?

And did this appear to be consistent

A Some other substance.

Q State's Exhibit No. 116, what have we got?

A That's a photograph looking into the bedroom in
Room No. 6, simply a desk area located within that bedroom
area.

Q Within the search of 116,
items of identification that helped you

resident of 116 was?

A Yes.
8] 118, what are we looking
A A birth certificate from

and a Social Security card which beared

Hidalgo, TITI.

Q Okay. And then is there

were there certain

identify who the

at?
the county of Alameda

the name of Luis

a checkbook down there

in the name of Luis Hidalgo,

A

Q

MR. GENTILE:

ITII?
Yes.
And interestingly =--

Objection to the commentary.

BY MR. DIGIACOMO:

THE CQOURT: Yeah, that's sustained.
Q Read that.
A Yes.
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Q What does it say?

A Don Dible -- or D-i-b-1l-e and then a phone
number .

Q Then State's Exhibit No. 119, were these found
in the room?

A I don't recall specifically if they were found

in that room or in an o¢office.

Q Okay. Do you know what they are, at least?
A I believe they are savings bond applicaticns.
Q Order forms for saving bonds?

A Yes.

o State's Exhibit No. 126, do you see what the

person in that photograph 1s holding?

A It's a nctebook and in his left hand an
envelope with saving bonds.

Q A closeup of 127, what have we got?

A It's a closer up view of the envelope held in
the detective's hand. 1It's a $500 savings bond that had the
name Luis Hidalgo, III printed on 1it.

Q I'm going to show you a couple of cther ones.
This is State's Exhibit No. 2321. 1It's a photograph cf one of
the other offices, correct?

A Yes. It's an office located in the back of the
auto repair place.

Q So when vyou say generally the back area, where
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are we talking about on Defense Exhibit No. C, generally?

A Where it says the word "office," next to
No. 111.

@) 232, what's that?

A It's a photograph of a desk with a computer
keyboard and telephone on top.

Q Can you tell us which office that one's in?

A 1 believe in the same general area of that
office. There was also an coffice next to that one, but I

believe that's from the area I just described.

O 2337

A That's a computer. 1I'm not sure of that
location.

Q How many offices were there in this building?

A Quite a few,.

O And you took photographs of all of them?

A Yes.

Q And this 1s another photograph of another one
of the offices?

A Yes.

] You also said you collected some items of
evidence; 1s that correct?

A Yes.

Q One of the items you <¢ollected, was it a check

out of one of the offices or did Detective Wildemann take
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that? Do you recall?

A I don't recall.

Q This has already been admitted, but for
purposes ©of the record, 200 I, is that an item you collected?

A Yes, 1t 1is.

Q Okay. And then if you were to cpen that, what
would you expect to find in there?

A A torn white note with handwriting, from the
chair by the pool table.

Q Okay. That note that we just saw, Maybe we're
under surveils, keep your mouth shut?

A Yes.

Q I'm showing you what's been previously opened
by stipulaticn of counsel as State's Proposed Exhibit No. 200.

Do yvou recognize that?

a Yes, 1 do.
Q And what 1s 1t?
A It's a paper bag which contained a -- certain

items of evidence.

Q I want to sheow you State's Exhibit No. 19. Can
you tell us -- I'm sorry, State's Proposed Exhibit 200 K.
It's your item 19; i1s that correct?

A Yes.

Q And based upon your impound there, what i1tems

should be in there?
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A Numerous savings bond forms.
Q Now, 1s there some document that you create to

tell us where Item 19 was located?

A Yes.

Q Do you have that with you?

A Yes.

Q Can you look at it and tell us where Item 19

was specifically located.

Counsel, for the record, he's looking at his
impound —-

A My report says the southeast floor adjacent to
the desk in the bedroom of Room No. 6.

Q Okay. So that's found in Rcom No. & as well?

A Yes.

MR. DIGIACOMO: Move to admit 200 K.

MR. ADAMS: I'd like to see 1it.

MR. GENTILE: May I approach after he examines it?

MR. ADAMS: No objection.

MR.. GENTILE: May we approach?

THE COURT: All right. Yes,

(Cff-record bench conference}

THE CLERK: Ts K admitted, Judge?

THE COURT: Yes.

THE CLERK: Thank vyou.

(State's Exhibit 200K admitted.)
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BY MR. DIGIACOMO:

Q Showing you what's been marked as State's
Proposed Exhibit -- you're right, 201, do you recognize that?

A Yes, 1 do.

Q What is it?

A It 1s a paper bag which c¢ontains a notebook

with receipts and numerous U.3. savings bonds.

Q And where was that located?

A 1'11 need to review from my report.

0 Okay. Go ahead.

A On top of the northeast table in the bedroom in
Room No. 6.

0] Let me ask you this, sir: Are all the seals on

here yours?

a Yes, it appears to be.
Q That one down there too?
A Nc, that cne is not mine.

Q Okay. So cother than that seal, does it appear
to be in substantially the same or similar condition as when
you 1impounded it?

A Yes.

MR. DIGIACOMOC: Move to admit 201.

THE COURT: Any objecticn other than -- any other
objection to 2017

MR. ADAMS: We'd like to see 1it.
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MR. GENTILE: Samec objcction as I interposed as to
200 —

THE COURT: All right.

MR. GENTILE: -- which I don't think i1s actually on
the record at this point.

THE COURT: It's not. Sc you would object on behalf
of Mr. Hidalgo, Jr. to the admissicn of the exhibit against
him; is that correct?

MR. GENTILE: That is correct, as was 200.

THE COURT: All right.

MR. GENTILE: Actually 200 K.

THE COURT: All right. At this peint that's
overruled.

While they lock at that exhibit, let's take another
guick five-minute break, just five minutes.

And ladies and gentlemen, once again, of course, the
admonition 1s in place not to discuss the case or do anything
relating to the case. HNotepads in your chairs. Please exit
through the double docrs, just a quick five-minute break.

(Court recessed at 6:00 p.m. until 6:12 p.m.)
(Outside the presence of the jury.)
(Cff-record colloquy)
THE MARSHAL: Judge, are ycu ready for the jury?
IHE COURT: Yes, bring them in.

(Jury reconvened at 6:14 p.m.)
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session.

THE COURT: All right. Court is now back 1in

And Mr. DiGiacomo —— 1 believe it was

Mr. DiGiacomo -- was conducting direct examination.

MR. DIGIACOMO: I think I offered 200 and then on

the break I think we broke it open and now it's 201 —-

THE CLERK: A and B.

MR. DIGIACOMO: —— A and B.
THE COURT: All right.

MR. DIGIACOMO: Move to admit.

THE COURT: Any objection to 200 A and B other than

what's already been stated?

admitted.

Honor.

point.

MR. ADAMS: Same objection.

THE COURT: I'm sorry. 200 A and B will be

MR. ADAMS: Relevance, Your Hcnor.
THE COURT: Overruled.

MR. GENTILE: Same objection as earlier stated, Your

THE COURT: All right.
MR. GENTILE: Request for a limine instruction.

THE COURT: All right. That will be denied at this

{State's Exhibits 200 A and B admitted.)}

MR. DIGIACOMO: Pass the witness, Judge.
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THE COURT: All right. Cross.

Mr. Gentile, any cross?

MR. GENTILE: Court's indulgence.

THE COURT: All right. Mr. Arrascada, any <¢ross?
MR. ARRASCADA: It will be Mr. Adams.

THE COURT: All right.

MR. ADAMS: A lengthy and zealous cross, Your Honor.

MR. GENTILE: May I apprcach the witness?
THE COURT: Yes.
CROSS-EXAMINATION
BY MR. GENTILE:

Q I'm handing you Exhibit 200. I -- actually,
yvou know, let me put it up here. If I understand vou
correctly, vou're the perscn who recovered this exhibit?

A Yes.

Q And if I understand you correctly, 1t was near

a pool table?

A Yes.

Q Okay. And was 1t this side up or .was it this
side up?

A I didn't originally find it so I don't recall.

Actually, let me rephrase that. It was photographed as
depicted as it was found. So 1t was face side up.
0 Face side up?

A Yes.
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1 Q You took the photograph?
2 A Yes.
3 Q All right. And this area that this was

4 recovered in, if I understand you correctly, what photograph

5 number was it? Do you remember?

6 A Do I remember? No.

7 M5. ARMENI: It was 109.

3 MR. GENTILE: Let me see if T can find it.

9 MS. ARMENI: 109.
10 MR. GENTILE: 109.
11 THE CLERK: Could I have that manila envelope,
12 please.

13 BY MR. GENTILE:
14 Q A1l right. So this photograph represents where

15 the note was when you took the photograph of it?

16 A Yes.

17 Q So it was sitting on top of a magazine, right?
18 A Correct.

19 Q And the magazine was sitting on top of a stool?
20 A Correct.

21 Q Okay. And the stool was where?

22 A Along the wall adjacent tc the pool table.

23 Q All right. We don't have an easel, but I just
24 need you tc come down here for a second. I won't have you

25 down here for long.
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THE MARSHAL: Did you need the easel?

MR. GENTILE: No, it's not worth it.
BY MR. GENTILE:

Q I'm going to set this up on this desk over here
and ask you to take this marker. Are you oriented to this
chart yet?

A Yes.

O Ckay.

THE COURT: You're blocking the jurors.

MR. ADAMS: Some of the jurors would like to
participate.

BY MR. GENTILE:

Q Could you please take this marker and write
your initilals where you Look this photograph.

A Where I took the photograph or the —-

THE COURT: I think the photograph on the monitor is
what he's talking about.

MR. GENTILE: The one -- yeah, 109.

BY MR. GENTILE:

Q So where the initials JS appear, there appears
to be a wall?

A Yes.

0 And the stool that this magazine was on and the
magazine that this document was on was on top of that stocl

against that wall?
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A Yes.
Q Now, did this appear to you —— of course, when
you took the photographs, this place was —-- had basically been

cordoned off, it had been secured?
A Yes.
Q All right. So there wasn't any business being

conducted by the auto body shop while you were?

A Right.

Q But did it appear to you that where this pool
table —-- where this stocl was, excuse me, was a public area?

A No.

Q It did not?

A No.

o) All right. And when you say -- so when I say

public area, I mean, was 1t accessible to at least the
employees of Simene's?

A That would be my opinion, yes.

Q So 1t would be accessible to the employees but
perhaps not the public at large?

A The public would have to enter some doors and,
to me, 1t was in an area for the employees.

Q All right. But you don't know whether the
public, while waiting to pick up a car, was invited to play
pocl in that area?

A I would not know that.
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Q Okay.

MR. GENTILE: Nothing further.

THE COURT: Mr. Adams?

MR. ADAMS: Yes, ma'am.

THE COURT: Any questions?

MR. ADAMS: Yes, ma'amn.

MR. GENTILE: It might be here.

THE COQOURT: It might be in this stack. No.

THE CLERK: Was it admitted?

THE COURT: It was admitted just in this last go
round.

CROSS-EXAMINATION

BY MR. ADAMS:

Q Mr. Smink, let me ask you this —-- pardon me,
Judge.

THE COURT: No, that's all right.

BY MR. ADAMS:

o Where 1s the front entrance to Simone's Auto
Plaza~

A Tt would be in the lower left corner.

Q Do you mind coming down with me because I think

this is very hard to read from that far away.

Where's the front entrance?

A In the lower leift corner.
Q And where 1s Room 67
317 PAL
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A In the far back corner.

0 All right. Come down here so everyone can see.
Please point out the front entrance.

A Lower left.

9, And where's Room 67

A Top left.

Q All right. And what is here? What's in this
area 1n the lower left-hand area?

A There's a reception area. There's a series of
sofas, tables. When you enter the front door, there's an
office to the right, a storage area in between, then another
office. Then there's a series of docrs that were on a type of
spring that kept them closed, and then as you went through
those doors [inaudible], on the right side of the entryway, to
the left of this gaming area, there was a hallway that lead to
Room 6.

Q All right. Let's go down and share this on the
other end. You come in here and what is this area that you
just described in the lower left-hand corner of diagram C?

A To me, it would be what 1 would call a
reception area. There was a series of scfas, chairs, tables,
magazines and such. As you walk in, to the right there was
two offices with a storage area in between. When you walk
into the left, there was a series —-- or there were two doors

that were closed by -- by design with springs, and if you were
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to enter through those doors, they'll close behind you and
there would be a pool table area. And then towards the end of
the hallway was Room No. 6.

Q Ckay. Thank you very much.

Let me put two or three of the photos up on this
contraption. Let's see if it works.

Do you remember -- this 1s State’'s 233. Do you
remember this photograph?

A Yes, I remember the photograph.

Q All right. Let me show you State's 232. Did
you also take this photograph of --

A Yes, I did.

Q —— of this desk with the computer monitor?
A And a keyboard and a telephone, ves.

Q And do you remember what room that was?

A No. T would need to see the series of

photographs prior to that to give vou an accurate location.
Q Did you testify on your direct examination that

that was in Room 5, the room directly next to Room 67

A 1 do not believe I did.
Q All right. What was in Room 57
A I need to refer to my report.

Q All right. Go ahead.
A Room No. 5 was designed with an coffice, a desk

and a computer.
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Q Al}l right. And how about Room 47?
A Room 4 was set up as a storage room.

Q All right. And do you have pheotographs of Room

47

A Not with me, but they were taken, vyes.

Q Was that door locked?

A No.

Q What room was this in?

MR. GENTILE: Counsel, can we have an exhibit
number?

MR. ADAMS: 231.

THE WITNESS: This desk and computer was located in
the office area in the back of the stcre.
BY MR. ADAMS:

Q Ckay. Where would that be?

A Where it says office.

Q Office across -- directly across the hall from
Room No. 67

A Correct.

Q So there's a wide hallway back there and then
directly across 1s another office area?

A Yes.

v Let me put up State's Exhibit 118. And this
was off the desk of Room 67

A On top cf, ves.
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Q And Mr. DiGiacomo asked vou about the name on

there being some version of the name Don Dible?

A He asked me to pronounce it, but -—-
Q Right.
A Yes.

Q And you know Mr. Dible?

A No, I do not.

Q Did you take and seize that writing with the
name Dible on 1t?

A I don't recall.

Q Was that ever submitted to Ms. Janseng Kelly to
do a handwriting analysis?

A I have no idea.

Q 50 you don't know whether that was Mr. Hidalgo,
IT1's handwriting, Anabel Espindola or someone else?

A I have no idea, no.

Q All right. But you were in the room and had

access Lo the room?

A To the bedroom, yes.

0 And you could have taken that into custody?
A I could have, vyes.

Q And vou did not, as far as you know?

A As far as I know right now, correct.

MR. ADAMS: Thank vyou.

THE COURT: All right. Any redirect?
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MR. DIGIACOMO: No, Judge.

THE COURT:
All right.
THE WITNESS:

THE COURT:

anyone else and you are excused at this time.

State, who's your next witness?

MR. PESCI:

May I approach your clerk?

THE COURT:

James Krylo,

Mr. Kryle, come on down to the witness stand,
please, sir. Step those couple of steps and remain standing,
facing our court clerk who's going to be administering the
oath to you in just one moment here.

JAMES KRYLO, STATE'S WITNESS, SWORN

THE CLERK:
and spell your name.
THE WITNESS:
THE CLERK:
MR. PESCI:
THE COURT:

MR. PESCI:

BY MR. PESCI:

All right. Any juror questions?
Thank you for yocur testimony.
Thank you.

Please don't discuss your testimony with

James Krylo.

All right. Sure.

Jeff.

Please be seated and -- and please state

James Krylo, K-r-y-l-o.
Thank vyou.
May I proceed, Judge?
Yeah.
Thanks.

DIRECT EXAMINATION
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0 Sir, what do you do for a living?

A I'm a forensic scientist working in the
firearms unit of the Las Vegas Metropolitan Police Department
forensic lab.

“ Q What do you do in the firearms unit?

A Basically we lock at firearms and tool mark
related evidence, so we examine firearms, test fire firearms.
We look al fire compeonents of ammunition, bullets and
cartridge cases. We do tool mark comparisons in screwdrivers,
pliers, back to marks that they leave. We do serial number

restorations on guns. We also do distance determinations

based on gunshot residue patterns.

Q How long have you been doing that?
s A total, about 19 years now.
Q When you say total, was some of it befeore you

were with Metro?

A Correct. I've been doing it for the -- for Las
Vegas Metropeolitan Police Department for a little over ten and
a half years now.

0 Do you have any specialized training and
experience in this area?

A Yes, I do.

0 And could you briefly tell the ladies and
gentlemen cof the jury about that.

A Well, to begin with, I have a bachelor of
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science degree in criminalistics, which is a degree basically
in half criminal justice, half, you know, science type course
work. T received my initial training in firearms
identification with the sheriff's department in Orange County,
California.

Since that initial training, I've attended about
another 600 hours cof training on this matter from different
law enforcement agencies, forensic associations and firearm
manufacturers.

Q Have you testified in this field regarding this
evidence here in Clark County?

A Yes, I have.

Q If you were to guesstimate, how many times have
you given firearm testimony before?

A If you include my testimonies in the state of
California and the State of Washington and then here in
Nevada, 1t's over 250 times now.

Q Directing your attention to the specific case
that you're here to testify on, did you receive some evidence
and did you perform some examination on that evidence?

A Yes, I did.

Q showing you State's —-- which has been
previously admitted as State's Exhibit 134 and its contents,
I'd ask you i1if you recognize what that is.

A Open 1it?
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Q Yes, please.
yiy Yes, I do.

Q Okay. Now, do you recognize 134 being the

envelope?

A Yes.

Q All right. And at the bottom is there a blue
seal?

A Yes. If you look at the bottom of the

envelope, you see a blue and white seal. That's the tape, the
evidence tape, that I seal the package with. If you look at
that tape, you'll see my initials, personnel number and the
date that I sealed it.

Then also on the chain of custody line on the front
of the label, you'll see my signature, personnel number, the
date and time that I sealed that package.

And then if you look at the individual vials inside,
again, you'll see the event number and my initials and
personnel number and the package -- package and item number
there.

Q And I think we have these as 134 A, B, and C;
ts that correct, sir?

A Yes.

Q All right. What analysis —- well, what are we
looking at, 134 A, B, and C?

A These are bullet fragments.
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¢ Okay. For the ladies and gentlemen of the
jury, some of them might know fircarms very well, but those
that don't, can you give us the anatomy of a cartridge which
1s also commonly referred to as a bullet?

A A cartridge is one single unfired round of
ammunition and the cartridge has four basic parts. It has the
cartridge case, which is kind of the container, and at one end
of the cartridge case you have the primer. Inside the
cartridge case, you have gunpowder, and then seated in the
mouth of the cartridge case, the open end, is the bullet. And
the bullet is the projectile that comes cut of the gun.

Q 50 when you say A, B and C are fragments,
fragments of what?

A Fragments of fired bullets.

Q Okay. Did you perform any analysis or any
testing on 134 A, B, and C?

A Yes, T did.

Q What did vou do?

A Basically I locked at them and examined them to
determine caliber and then I also looked at them and compared
them to each cther to see if they've been fired from the same
gun.

9, All right. When you looked at these three —-
first you spoke of caliber. What did you do to determine

caliber and what was your conclusions as far as caliber of
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these fragments?

A It's a fairly simple exam. 1It's just a visual
exam. What do they look 1like? What are they made of? What
are kind of the design characteristics of them? And then I
can measure their diameters and measure their weights,

Q And when you did that in this case, did you
come to a conclusion as far as the caliber of these fragments?

A Yes, I did.

O What was that?

A I called these nominal .38 caliber.

Q Okay. What does that mean?

A Well, within this size ¢f bullet there are
several different actual calibers. The common ones that

you've probably heard of would be the .38 special, the .357
magrnum, the .5 millimeter Luger. Those -- the bullets in
those cartridges or those calibers are all very similar. So
with a damaged bullet like this, you can't actually
distinguish one from the other. So this would be in that
family, that .38 caliber family, of bullets.

Q Okay. And within that .38 caliber family, what
calibers are present in that family?

A Again, any -- the common ones are the .38
Special, the .357 magnum, the .9 millimeter Luger, and then
there are others, but those are the most common ones we see.

Q Okay. Give us a general definition cf a
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firearm.

A A firearm basically is some type of action in a
barrel by which you propel a bullet through the combusticn of
gunpowder.

Q Can ycu explain the difference between a
semiauvtomatic and a revolver as far as firearms go?

A The basic difference is with a revolver you
have a multichambered cylinder and the ammunition is locaded
into that cylinder. As the gun is fired, that cylinder
rotates so that the cylinder lines up with the barrel and then
the bullet is fired out the gun.

So during firing with the revolver, the cartridge
cases —— that's the fired cartridge cases -- stay in the gun.
With a semiautomatic pistol, the cartridges are loaded in the
gun, and as the gun is fired, those cartridge cases are

automatically extracted and ejected from the gun.

Q In this particular case, did you have any
casings ~- I'm sorry, casings submitted to you?

A No.

O In lcoking at these particular fragments, and

let's start with 134 A, as far as the condition of that
particular fragment, was it conducive to vou making a lot of
analysis?

A Not on 134 A. 134 A is just a small fragment

cf a bullet jacket.
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Bullets are -- a lot of times are -— have two basic
parts. There's an outer part cailed the jacket, and then
inside the jacket is called the core. And it's not uncommon
for when a bullet impacts something for the core and the
jacket to separate or to fragment. So 134 A is just a
fragment, a small piece of a bullet jacket.

Q How about 134 B and C, were they in a different
condition such that you could analyze them better?

A 134 B and 134 C contain fragments of bullet
cores, the inner part, and also the outer part, the bullet
Jacket. S0 there's enough material there for me to actually
do an analysis on.

Q And did you do an analysis in this case?

A Yes, I did.

O And looking at those two fragments, 134 B and
C, what conclusicns did you come to after the analysis?

A Well, again, after determining caliber, then I
used a comparison microscope to actually look at these two
objects, the two jackets, side by side. And what I looked for
were the rifling impressicns that are on those bullets, that
are imparted on that bullet as it passed down the barrel of
the firearm.

S0 I compared the rifling impressicons on 134 B to
the rifling impressions on 134 C, and by doing that, I was

able to identify both cof them as having been fired from the
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same gun.
Q Can you do that without even having the

specific firearm that fired those fragments that you had?

A Yes, I can.
Q And how is it that you can do that?
A Again, I'm looking for the marks that are left

on that bullet Jacket as it went down the barrel. So 1 lcok
at one bullet jacket, compare it to the other, look for the
agreement of the microscopic marks that were left on those two
bullet jackets as they went down the barrel.

Q And these characteristics that you're speaking
of, are they more indicative ¢f a revolver or a semiautomatic?

A Well, the rifling characteristics are not
really indicative of either. It's actually the design
characteristics of these two bullet jackets that would tend to
lead more towards a revolver than a semiautomatic.

Q All right. 5So the design characteristics cf
these fragments then lead you to that?

A Correct.

Q Ckay. So is it your c¢pilnicn, then, that these
seem to be more aligned with something that would have been
shot by a revolver?

A Correct.

'® And T think vyou testified earlier that when a

revolver 1s shot, a cartridge case 1s nct expended.
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A Correct.

Q And you had no casings in this particular case?
A None were submitted to me, right.

Q Neow, did you also do some analysis of some

firearms that were submitted to you in this case?

A Yes, I did.

0 Did you prepare a report in anticipation of
testifying in this case?

A Well, I prepared a report. Basically, we
always prepare a report whether we testify or not.

Q Okay. Sorry. That was poorly stated.

And in that report, did you summarize the testing
that vou did of a cocuple of firearms?

yi Yes, T did.

Q And could you tell the ladies and gentlemen of
the jury the firearms that you analyzed.

A I examined two Smith and Wesson revolvers. One
was a —— the caliber's 38 S and W, the serial number was
©638751. The other Smith and Wesson revolver was a .38 Special
with serial number J609592.

Q Okay. And is it safe to say that you don't
respond to scenes?

A Very seldom.

G Qkay. However, when an document or an item

comes to you, will it be labeled as far as where it came from
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A

Q

Yes.

All right. And one of the firearms, did it

come to you from 1677 E Street?

A

Q

Bermuda?

A

Q

Yes.

And ancther one, did i1t come from 6770 South

Yes.

All right. And going back, the fragments that

you received, had they come from the Clark County Coroner's

office?

A

Q

that you just spoke of.

A

Q

A

Yes.

All right. Now, let's go to the first revolver
Which one did that come from?

The first one was from the 1677 E Street.

What did you find out about that revolver?

It was functional, but I eliminated it as

having fired these bullet fragments.

Q

A

revolver.

Q

A

at the rifling that's in the

call lands and grooves.

What do you mean by that?

These bullet fragments were not fired from that

All right. And how did you do that?

Pretty simple in this particular case. We look

barrel. It's made up of what we

And actually it looks like a spiral.
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It's got these spiraling grooves in the barrel and the groove
is just that. 1It's a cut-out portion. The land is the raised
area between two grooves.

Different manufacturers put different numbers of
lands and grooves in a barrel. Sometimes they twist to the
right, sometimes they twist to the left.

The bullet fragments 134 A, 134 -~ I mean, 134 B and
134 C were fired from a gun that had six lands and groocves
right twist. The Smith and Wesson revolver was five lands and
grooves right twist. So on that -- those characteristics, you
would eliminate that revolver.

0 Okay. The Smith and Wesson .38 Special
revolver you got from 6770 Bermuda, did you do the same

analysis?

A Yes.
®) What was your conclusion?
A Again, that -- these fragments were not fired

from that revolver for the same reason, the different rifling

characteristics.

9 Okay. What can you tell us abcut NIBIN? What
15 NIBIN?

A NIBIN or NIBIN is an acronym for the National

Integrated Ballistic Information Network.
Q And what is that?

A ITt's basically a computerized database of
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firearm evidence and it's administered by the Bureau of
Alcohol, Tobacco and Firearms.

Q And what gets put intc this database?

A We currently enter cartridge cases into -- our
NIBIN database.

Q When you say that, you're saying ~-- how do you
put a cartridge into it? How does that work?

A It has a microscope and a camera built into the
microscope and we take an image of the markings that are left
on the cartridge case during the firing process, and
specifically, we're looking at the breach face marks and the
firing pin impression. We take a photo of those marks and
enter those into the database.

Q In this particular case, did you have any
cartridge to put into that database?

A No.

MR. PESCI: Court's indulgence.

BY MR. PESCI:

O In the context of comparing bullets, or let's
call it the fragments or cartridges, what is —-- what are the
difficulties that you run into as far as comparing bullets or
fragments?

A The main issues that come up with comparing
bullets is the damage. You know, the bullets are coming out

of the gun probably in the neighborhood of, depending on the
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caliber and cartridge, you know, handgun bullets like these,
800 to 1200 feet per second, which is right around the speed
of secund. So they're traveling really fast. And when they
hit just about anything, that impact is going to cause damage
and fragmentation to the bullet.

Q When you test fire a bullet, does it have
damage and fragmentation that you're speaking of?

A The test firing that we do, we test fire into a
large water tank. Water works really good to stop the bullets
in basically an undamaged condition.

) Okay. Aand in compariscon to bullets, bullet
fragments, how about comparing cartridge casings? Which one
of the two is easier to make a comparisocon?

A Well, the comparison actually is -- one 1s not
actually easier or harder than the other, because, again, I'm
just using a microscope and comparing them side by side. What
you find with a cartridge case is, first of all, you don't
typically get as much damage to the cartridge case because
even if it's ejected from the gun, it's not ejected anywhere
near as fast as the bullet came out of the gun. And there are
more parts of the gun that will leave marks on the cartridge
case than on the bullet. So there's more to look at
typically.

MR. PESCI: Pass the witness. Thanks.

THE COURT: All right. Cross.
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MR. GENTILE: Just a moment.
CROSS-EXAMINATION
BY MR. GENTILE:

o You referred to design characteristics but vyou
didn't explain that term, sc I'm going to ask you to do that.

A The characteristics that I'm looking at on a
bullet that -- again, that would be more indicative of a
revolver than a pistol bullet would be what's called a
neurocan loop. It's a ring around the buillet that's got like
a set of rings -- of striations on it.

If you leook —— kind of like a -- when you have a
cigarette lighter and the little wheel, it's got those little
lines on it, the revolver bullets have & ring like that on
them. Ncw, you typically don't see that on pistol bullets.

I'ne other characteristic that I saw on these bullet
Jackets was that the top edge ¢f the —-- remember, the jacket
is the outer part of the bullet -- the top edge of that is
scalloped, and that's fairly characteristic of Remington’s
revolver builets.

O Mr. Krylo, 1s there a database, whether it be
national or just kept by Metro or anything in between, by
which you can compare bullets that you recover in one shooting
with perhaps bullets that were recovered from another shooting
tc see i1f the same weapon fired them?

A The NIBIN database that we talked about earlier
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has that capability.

Q

All right. Well, right now you're only using

it for cartridges, though?

A

Q

A

Q

Correct, cartridge cases. Correct.
That's what you're entering?
Yes.

Okay. But you can retrieve from that, if I

understand you correctly, information about bullets as well?

Yes.

All right. Only Metro is not, at this point in

entering bullets information?

A

Q
time,

A

Q
to bullets,

Correct.
And when you enter the information with respect

and I don't mean you because you're not, 1is that

also done photographically?

A

Q

Yes.

A}l right. Did you make any effort tc retrieve

from the NIBIN database any information with respect to

whether the bullets that are represented as 134 A, B, and C

matched up with bullets from another separate shooting to

determine whether the gun that fired 134 A, B and C might have

also fired bullets from another shooting?

A

No, I did nct. And you'd have to actually

enter the images of these bullets to do that, and we didn't do

that.
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Q All right. Is it that Metro doesn't have the
capability of doing that?

A It's —— we have the capability because we have
the database. It's a time/staffing type deal -- factor, you
know, reatly.

Q Okay. Were you informed by anyone with respect
to the work that you did in this case that there was
information in possession of the Las Vegas Metropolitan Police
Department that the bullets that you have before you, 134 A,
B, and C, may have been fired from a gun that was alsc used 1in
angther separate shooting?

A No. And if we had tLhat gun, the easiest way to

do that type of analysis would just be to compare it.

Q I understand that. That's not what I asked
you.

A No, I don't have any knowledge of that.

0 Okay. Sc, in cother words, Detective Wildemann

or Detective Vaccaroc or Deteciive McGrath did not tell you
that . somecone told them that the gun that was used to kill

Mr. Hadland had also been used in a separate shooting?

A No.

Q Okay. Had you known that, what would you have
done?

A Well, the easy thing to do is even if you den't

have the gun itself but if you have bullets from the other
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shooting, you could just do a direct comparison.

QO Okay. And if they told you the information
with respect to the specific case, that this other separate
shooting allegedly used this same gun, would you -- and if
that case took place here in Clark County, you would probably

still have those bullets then, wouldn't you?

A T would expect so.

Q Okay. But you were never reguested to do that?
A No. T don't have any notes to that effect, no.
Q Okay. Had you -- had you been made aware of

that, that even without the gun, even if you still didn't have
the gun, you didn't have it from the first shooting, you
didn't have it from the second, you could have basically done
a microscopic examinaticon of all of them to make a
determinatiocn as to whether it appeared that the lands and

grooves on the gun matched on all of these bullets —-

A Yes.
Q —— the markings?
A . Yes.

MR. GENTILE: Nothing further.

THE CQURT: Mr. Adams.

MR. ADAMS: I have no questions. Thank you.
THE COURT: Any redirect?

MR. DIGIACOMO: No, Judge.

THE COURT: Mr. Krylo, thank you for your testimony.
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Please don't discuss your testimony with anyone else who may
be a witness and you're excused, sir.

All right. Ladies and gentlemen, we're going to
take our evening recess. We'll reconvene tomorrow morning at
9:00 a.m. and we'll work until 7:00. I'm assuming that's not
a problem for anyone. We're going to really try to get this
done.

Once again, you're reminded that during the evening
recess, you're not to discuss this case or any subject matter
relating to the case with each other or anvyvone else. Do not
read, watch, listen to reports or commentaries related to the
trial. Do not do any independent research connected with the
case. Please don't visit any of locations at issue. Alsc,
please do not form or express an oplnion on the trial until
you begin deliberating with cne another in the Jjury room.

Notepads in your chairs. Follow Jeff through the
double docrs. We'll see you all back here at 9:00 tomorrow
morning.

(Court recessed at 6:52 p.m. until the following

day, Tuesday, February 10, 2009, at 9:00 a.m.)
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