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LUIS HIDALGO, JR.,

VS.

THE STATE OF NEVADA,

IN THE SUPREME COURT OF THE STATE OF NEVADA

Appellant, Electronically File

Jul 25 2017 08:27
Elizabeth A. Brow
Case No. 71458 Clerk of Supreme

Respondent.

APPELLANT’S APPENDIX VOLUME XIX
Appeal from Eighth Judicial District Court, Clark County
The Honorable Valerie Adair, District Judge
District Court Case No. 08C241394

MCLETCHIE SHELL LLC

Margaret A. McLetchie (Bar No. 10931)
701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Counsel for Appellant, Luis Hidalgo, Jr.
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INDEX TO APPELLANT’S APPENDIX

VOL.

DOCUMENT

DATE

BATES
NUMBERS

Appendix of Exhibits Volume 1
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA0048-PA0254

Appendix of Exhibits Volume 2
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA0255-PA0501

Appendix of Exhibits Volume 3
to Supplemental Petition for
Writ of Habeas Corpus (through
HID PA 00538)

02/29/2016

PA0502-PA0606

Appendix of Exhibits Volumes
3-4 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 5)

02/29/2016

PA0607-PA0839

VI

Appendix of Exhibits Volume 4
to Supplemental Petition for
Writ of Habeas Corpus (from
HID PA 00765)

02/29/2016

PA0840-PA1024

Vil

Appendix of Exhibits Volume 5
to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 7
pgs. 1-189)

02/29/2016

PA1025-PA1220

VIl

Appendix of Exhibits Volume 5
to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 7
pgs. 190-259)

02/29/2016

PA1221-PA1290

Appendix of Exhibits Volume 6
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA1291-PA1457

Appendix of Exhibits Volume 7
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA1458-PA1649
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VOL.

DOCUMENT

DATE

BATES
NUMBERS

Xl

Appendix of Exhibits Volumes
8-9 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 10
pgs. 1-218)

02/29/2016

PA1650-PA1874

Xl

Appendix of Exhibits Volumes
8-9 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 10
pgs. 319-341)

02/29/2016

PA1875-PA2004

X1

Appendix of Exhibits Volumes
10-11 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 11
pgs. 1-177)

02/29/2016

PA2005-PA2188

XV

Appendix of Exhibits Volumes
10-11 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 11
pgs. 178-318)

02/29/2016

PA2189-PA2336

XV

Appendix of Exhibits Volumes
12-13 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 12
pgs. 1-229)

02/29/2016

PA2337-PA2574

XVI

Appendix of Exhibits Volumes
12-13 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 12
pgs. 230-330)

02/29/2016

PA2575-PA2683

XVII

Appendix of Exhibits Volume
14 to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA2684-PA2933

XVIII

Appendix of Exhibits Volumes
15-16 to Supplemental Petition
for Writ of Habeas Corpus

02/29/2016

PA2934-PA3089
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VOL. DOCUMENT DATE BATES
NUMBERS

XIX | Appendix of Exhibits Volume | 02/29/2016 | PA3090-PA3232
17 to Supplemental Petition for
Writ of Habeas Corpus

XX Appendix of Exhibits Volume | 02/29/2016 | PA3233-PA3462
18 to Supplemental Petition for
Writ of Habeas Corpus

XXI1 | Appendix of Exhibits Volumes | 02/29/2016 | PA3463-PA3703
19-20 to Supplemental Petition
for Writ of Habeas Corpus

XXI1 | Minute Order 08/15/2016 | PA3811

XXII | Notice of Appeal 10/03/2016 | PA3862-PA3864

XXII | Notice of Entry of Findings of | 09/19/2016 | PA3812-PA3861
Fact and Conclusions of Law
and Order

XXII | Register of Actions for District | 07/11/2017 | PA3865-PA3883
Court Case Number 08C241394

XXII | Reply to State’s Response to 07/21/2016 | PA3786-PA3798
Supplemental Petition for Writ
of Habeas Corpus

XXII | State’s Response to 05/18/2016 | PA3709-PA3785
Supplemental Petition for Writ
of Habeas Corpus

XXII | Supplement to Supplemental 03/08/2016 | PA3704-PA3708
Petition for Writ of Habeas
Corpus

I Supplemental Petition for Writ | 02/29/2016 | PA0001-PA0047
of Habeas Corpus

XXI | Transcript of Petition for Writ | 08/11/2016 | PA3799-PA3810

of Habeas Corpus Hearing
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CERTIFICATE OF SERVICE

| certify that | am an employee of McLetchie Shell LLC and that on this
24th day of July, 2017 the APPELLANT’S APPENDIX VOLUME XIX was
filed electronically with the Clerk of the Nevada Supreme Court, and
therefore electronic service was made in accordance with the Master Service
List as follows:

STEVEN OWENS

Office of the District Attorney

200 Lewis Avenue, Third Floor

Las Vegas, NV 89155

ADAM P. LAXALT

Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

| hereby further certify that the foregoing APPELLANT’S APPENDIX

VOLUME XIX was served by first class U.S. mail on July 24, 2017 to the
following:
LUIS HIDALGO, JR., ID # 1038134
NORTHERN NEVADA CORRECTIONAL CENTER
1721 E. SNYDER AVE
CARSON CITY, NV 89701
Appellant
/s/ Pharan Burchfield
Employee, McLetchie Shell LLC
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MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

Electronically Filed

02/29/2016 01:05:06 PM

%*W

CLERK OF THE COURT

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com
Attorney for Petitioner, Luis Hidalgo Jr.

EIGHTH JUDICIAL DISTRICT COURT

LUIS HIDALGO, JR.,

CLARK COUNTY, NEVADA

Case No.: 08C241394

Petitioner, Dept. No.: XXI
vs: PETITIONER’S APPENDIX FOR
SUPPLEMENTAL PETITION
Respondent,
VOLUME XVII:
PETITIONER’S APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS
VOLUME DATE DOCUMENT BATES
I 06/20/2005 | Information HID PA0OOOO1 -
HID PA0O000O4
I 07/06/2005 | Notice Of Intent To Seek Death HID PA0OOOS -
Penalty HID PA00009
I 07/06/2005 | Notice Of Intent To Seek Death HID PAOOO10 -
Penalty HID PA00014
I 11/14/2006 | Answer To Petition For Writ of HID PA0OOO1S5 -
Mandamus Or, In the Alternative, HID PA00062
Writ of Prohibition
I 12/20/2006 | Reply to State's Answer To Petition HID PA00O063 -
For Writ of Mandamus Or, In The HID PA0O0OO79
Alternative, Writ of Prohibition
I 02/04/2008 | Guilty Plea Agreement HID PAOOOSO -
HID PA0O0O091
I 05/29/2008 | Advance Opinion 33, (No. 48233) HID PA00092 -
HID PAQO113

PA

A\ 3090
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VOLUME DATE DOCUMENT BATES
I 02/11/2008- | Docket HID PA0OO114 -
01/13/2016 HID PA00131
I 02/11/2008- | Minutes HID PA00132 -
11/10/2015 HID PA00200
II 02/13/2008 | Indictment HID PA00201 -
HID PA00204
II 02/20/2008 | Transcript of Proceedings: HID PA0020S5 -
Hearing re Arraignment HID PA00209
I 03/07/2008 | Notice of Intent to Seek Death Penalty | HID PA00210 -
HID PA00212
II 04/01/2008 | Transcript of Proceedings: HID PA00213 -
Hearing re Motions HID PA00238
I 05/01/2008 | Amended Indictment HID PA00239 -
HID PA00241
II 06/18/2008 | Amended Notice of Intent To Seek HID PA00242 -
Death Penalty HID PA00245
II 06/25/2008 | Notice of Motion And Motion To HID PA00246 -
Consolidate Case No. C241394 Into HID PA00258
C212667
II 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PA00259 -
Hidalgo IIT's Opposition To The HID PA00440
Motion To Consolidate Case No.
(C241394 Into C212667 + Exhibits A-
G
M1 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PAQO441 -
Hidalgo IIT's Opposition To The HID PA00469
Motion To Consolidate Case No.
(C241394 Into C212667, Exhibits H-K
11 12/15/2008 | Response To Defendant Luis Hidalgo, | HID PA00470 -
Jr. and Luis Hidalgo, III's Opposition | HID PA00478
To Consolidate Case No. C241394
Into C212667
M1 01/07/2009 | State's Motion To Remove Mr. HID PA00479 -
Gentile As Attorney For Defendant HID PA00499
Hidalgo, Jr., Or In The Alternative, To
Require Waivers After Defendants
Have Had True Independent Counsel
To Advise Him
11 01/16/2009 | Order Granting The State's Motion To | HID PA0O0500 -
Consolidate C241394 Into C212667 HID PA00501
11 01/16/2009 | Waiver of Rights To A Determination | HID PA00502
Of Penalty By The Trial Jury
11 01/29/2009 | Transcript of Proceedings: HID PA00503 -
Jury Trial - Day 3 HID PA00522

PA
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VOLUME DATE DOCUMENT BATES
11 01/30/2009 | Transcript of Proceedings: HID PA00523 -
Jury Trial - Day 4 HID PA00538
M1 02/02/2009 | Transcript of Proceedings: HID PA00539 -
Jury Trial - Day 5 (Pg. 1-152) HID PA00690
IV 02/02/2009 | Transcript of Proceedings: HID PA0O0691 -
Jury Trial - Day 5 (Pg. 153-225) HID PA00763
IV 02/06/2009 | Transcript of Proceedings: HID PA00764 -
Jury Trial - Day 6 HID PA00948
\% 02/04/2009 | Transcript of Proceedings: HID PA00949 -
Jury Trial - Day 7 HID PA(01208
VI 02/05/2009 | Transcript of Proceedings: HID PA01209 -
Jury Trial - Day 8 HID PA01368
VI 02/06/2009 | Transcript of Proceedings: HID PA01369 -
Jury Trial - Day 9 HID PA(Q1553
VIII 02/09/2009 | Transcript of Proceedings: HID PA01554 -
Jury Trial - Day 10 (Pg. 1-250) HID PA(01803
IX 02/09/2009 | Transcript of Proceedings: HID PA01804 -
Jury Trial - Day 10 (Pg. 250-340) HID PA(01894
X 02/10/2009 | Transcript of Proceedings: HID PA01895 -
Jury Trial - Day 11 (Pg. 1-250) HID PA(02144
X1 02/10/2009 | Transcript of Proceedings: HID PA02145 -
Jury Trial - Day 11 (Pg. 1-251) HID PA02212
XII 02/11/2009 | Transcript of Proceedings: HID PA02213 -
Jury Trial - Day 12 (Pg. 1-250) HID PA(02464
X1 02/11/2009 | Transcript of Proceedings: HID PA02465 -
Jury Trial - Day 12 (Pg. 251-330) HID PA02545
X1V 02/12/2009 | Transcript of Proceedings: HID PA02546 -
Jury Trial - Day 13 HID PA02788
XV 02/17/2009 | Transcript of Proceedings: HID PA02789 -
Jury Trial - Day 14 HID PA02796
XVI 02/05/2009 | Court Exhibit: 2 (C212667), HID PA02797 -
Transcript of Audio Recording HID PA02814
(5/23/05)
XVI 02/05/2009 | Court Exhibit: 3 (C212667), HID PA02815 -
Transcript of Audio Recording HID PA02818
(5/24/05)
XVI No Date On | Court Exhibit: 4 (C212667), HID PA02819 -
Document | Transcript of Audio Recording (Disc | HID PA02823
Marked As Audio Enhancement)
XVI 02/05/2009 | Court Exhibit: 5 (C212667), HID PA02824 -
Transcript of Audio Recording (Disc | HID PA02853
Marked As Audio Enhancement)
XVI 05/20/2010 | Court Exhibit: 229 (C212667) HID PA02854

Note

PA
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VOLUME DATE DOCUMENT BATES
XVI 02/10/2009 | Court Exhibit: 238 (C212667) HID PA02855 -
Phone Record HID PA02875
XVI 02/17/2009 | Jury Instructions HID PA02876 -
HID PA02930
XVII 03/10/2009 | Defendant Luis Hidalgo, Jr.'s Motion | HID PA02931 -
For Judgment Of Acquittal Or, In The | HID PA02948
Alternative, A New Trial
XVII 03/17/2009 | State's Opposition To Defendant Luis | HID PA02949 -
Hidalgo Jr.'s Motion For Judgment of | HID PA02961
Acquittal Or, In the Alternative, A
New Trial
XVII 04/17/2009 | Reply To State's Opposition To HID PA02962 -
Defendant Luis Hidalgo Jr.'s Motion HID PA02982
For Judgment of Acquittal Or, In the
Alternative, A New Trial
XVII 04/27/2009 | Supplemental Points And Authorities | HID PA02983 -
To Defendant Luis A. Hidalgo, Jr.'s HID PA02991
Motion For Judgment Of Acquittal Or,
In The Alternative, A New Trial
XVII 06/19/2009 | Luis A. Hidalgo Jr.'s Sentencing HID PA02992 -
Memorandum HID PA03030
XVII 06/23/2009 | Transcript of Proceedings: HID PA03031 -
Sentencing HID PA03058
XVII 07/06/2009 | Ex-Parte Application Requesting That | HID PA03059 -
Defendant Luis A. Hidalgo Jr.'s Ex- HID PA03060
Parte Application Requesting An
Order Declaring Him Indigent For
Purposes Of Appointing Appellate
Counsel Be Sealed
XVII 07/10/2009 | Judgment Of Conviction HID PA03061 -
HID PA03062
XVII 07/16/2009 | Luis Hidalgo, Jr.'s Notice Of Appeal HID PA03063-
HID PA03064
XVII 08/18/2009 | Amended Judgment Of Conviction HID PA03065 -
HID PA03066
XVIII 02/09/2011 | Appellant Luis A. Hidalgo, Jr.'s HID PA03067 -
Opening Brief HID PA03134
XVII 06/10/2011 | Respondent’'s Answering Brief HID PA03135 -
HID PA03196
XVII 09/30/2011 | Appellant Luis A. Hidalgo, Jr.'s Reply | HID PA03197 -
Brief HID PA(03238
XVIIL 03/09/2012 | Order Submitting Appeal For HID PA03239

Decision Without Oral Argument

PA
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VOLUME DATE DOCUMENT BATES

XVIII 03/30/2012 | Appellant's Motion To Reconsider HID PA03240 -
Submission For Decision Without HID PA03251
Oral Argument

XVII 04/17/2012 | Appellant’'s Emergency Supplemental | HID PA03252 -
Motion To Reconsider Submission HID PA03289
For Decision Without Oral Argument
+ Exhibits A-C

XIX 04/17/2012 | Appellant's Emergency Supplemental | HID PA03290 -
Motion To Reconsider Submission HID PA03329
For Decision Without Oral Argument,
Exhibit D

XIX 04/26/2012 | Notice Of Oral Argument Setting HID PA03330

XIX 06/05/2012 | Appellant's Notice of Supplemental HID PA03331 -
Authorities [NRAP31(e)] HID PA0Q3333

XIX 06/21/2012 | Order Of Affirmance HID PA03334 -

HID PA03344

XIX 07/09/2012 | Petition For Rehearing Pursuant To HID PA03345 -
Nevada Rule Of Appellate Procedure | HID PA03351
40

XIX 07/27/2012 | Order Denying Rehearing HID PA03352

XIX 08/10/2012 | Petition For En Banc Reconsideration | HID PA03353 -
Pursuant To NRAP 40A HID PA03365

XIX 09/18/2012 | Order Directing Answer To Petition HID PA03366
For En Banc Reconsideration

XIX 10/02/2012 | Answer To Petition For En Banc HID PA03367 -
Reconsideration HID PA03379

XIX 10/09/2012 | Luis A. Hidalgo, Jr.'s Motion For HID PA03380 -
Permission To File A Reply To HID PA03383
Answer To Petition For En Banc
Reconsideration

XIX 10/12/2012 | Instruction #40 Was Structural Error HID PA03384 -
And Therefore Reversible Per Se HID PA03399
Under Post-Bolden Nevada
Conspiracy Jurisprudence

XIX 11/13/2012 | Order Denying En Banc HID PA03400 -
Reconsideration HID PA03401

XIX 05/15/2013 | Letter to Clerk of Court: Petition For | HID PA03402
USSC Writ Of Certiorari Denied

XX 12/31/2013 | Petition For Writ Of Habeas Corpus HID PA03403 -
(Post Conviction) HID PA03483

XX 12/31/2013 | Motion For Appointment Of Counsel | HID PA03484 -

HID PA03488

PA
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VOLUME DATE DOCUMENT BATES

XX 01/08/2014 | Order For Petition For Writ Of Habeas | HID PA03489
Corpus

XX 01/13/2014 | State's Response To Defendant’s Pro HID PA03490 -
Per Motion For Appointment of HID PA03494
Counsel

XX 01/13/2016 | Documents received from the Nevada | HID PA03495 —
Secretary of State HID PA03516

DATED this 29" day of February, 2016.

/s/ Margaret A. Mcletchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com

Attorney for Petitioner, Luis Hidalgo Jr.

PA
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CERTIFICATE OF SERVICE

1
9) Pursuant to NRCP 5(b)(2)(B) I hereby certify that on the 29'" day of February, 2016,
3| |I mailed a true and correct copy of the foregoing VOLUME XVII: PETITIONER’S
4 APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS by
5
’ depositing the same in the United States mail, first-class postage pre-paid, to the following
7 address:
8
STEVEN B. WOLFSON, District Attorney
9 RYAN MACDONALD, Deputy District Attorney
10 200 Lewis Avenue
P.O. Box 552212
11 Las Vegas, Nevada 89155
12 MARC DIGIACOMO, Deputy District Attorney
13 Office of the District Attorney

301 E. Clark Avenue # 100
Las Vegas, NV 89155

[
~

Attorneys for Respondent

L.AS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM
ek [
N n

701 EAST BRIDGER AVE., SUITE 520

[
~l

Certified by: /s/ Mia Ji
An Employee of McLetchie Shell LLLC

i
o0

[N S S T v R O R W - I o D o B o D
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Electronically Filed

vy v g T 03/10/2009 03:58:40 PM
. ; J T Gk LS 8N
1 h 0031 ORI LY f
- GORDON SILVER R O R D R &J{ %\r/
) 2 | DOMINIC P. GENTILE -
l Nevada Bar No. 1923 CLERK QF THE COURT

3 (| PAOLA M. ARMENI
Nevada Bar No. 8357
4 || 3960 Howard Hughes Pkwy., 9th Floor
Laas Vegas, Nevada 89169
5 || (702) 796-5555
(702) 369-2666 (Facsimile)

6
Attorneys for Defendant LUIS A. HIDALGO, JR.
7
8 DISTRICT COURT
9 CLARK. COUNTY, NEVADA
. C24 137 ¢/

F
11 | STATE OF NEVADA., W

o

12 Plaintiff, CASE NO. C2I3667/C241394
DEPT. XXI' i

13 [| vs.

14 || LUIS A. HIDALGO, III, #1845634,
LUIS A. HIDALGO, JR., #1579522

15
Defendant.
16
17 .
“ DEFENDANT LUIS A, HIDALGO, JR.'S MOTION FOR JUDGMENT OF
18 ACQUITTAL OR. IN THEALFERNATIVE. A NEW TRIAL
19 Date of Hearing: March 24, 2009
Time of Hearing:  9:30.m.
20
21 COMES NOW Defendant Luis A. Hidalgo, Ir., by and through his attorneys, Dominic P.

22 | Gentile and Paocla M. Armeni of the Law Firm of Gordon Silver. and pray this Court to enter an
Order of Judgment of Acquittal pursuant to NRS 175.381 based upon the insufficiency of the

23

y " evidence adduced at trial to establish his guilt beyond a reasonable doubt of the offenses created
by NRS 199.480(3)(g), NRS 200.010 and NRS 200.030. In the alternative, this Court is

23 requested to enter an Order for 2 New Trial on those charges as entry of a judgment of conviction

26

is contrary to the manifest weight of the evidence and to the jury instructions both given and

27 | refused, as well as the fact that the jury ignored the Court's instruction as to limited admissibility
28

Gardon Silvar .
ALLtummres AL Law 1 of 1 8

Niath Floor 3} .
3960 Howay gnes Progy || 101371-001/669693 doc
Las Vegas, Nevada 891859

(702) 796-555%

PA3097
HID PA02931




Gardan Silver
Afameys Al Law
Ninth Floor

3560 Howard Hughes Plowy

[ a—

a2

= - - -

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Las Vegas, Nevada 83162

(702) 7955855

l

a matter of law,
This Motion 1s brought upon the entire record in this matter including, but not limited to,
the transcript of the evidence and arguments adduced at trial which are not as yet available, the

Points and Authorities following hereinafter and evidence to be adduced at a hearing on this

Motion. 7 | o
Dated this /{/ day of March, 2009.

DOMIN IC P;' ENTILE

Nevada Bar No. 1923

PAQLA M. ARMEN!

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555

Attorneys for Defendant

LUIS A. HIDALGO, JR.

NOTICE OF MOTION
YOU, AND EACH OF YOU, will _-pl’easc take notice that the undersigned will bring the

the hour of 9:30 o'clock A.M. of said day',.. or as soon thereafter as counsel can be heard in
Department No. XXI.
Dated this é? day of March, 2009,

GORDON SILVER

D'.ip INC P GENTILE

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555

Attorneys for Defendant

LUIS A. HIDALGO, JR.

2o0f18 i
101371-001/669693 .doc !

Il
i

PA3098 -
HID PA02932
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Gordon Silver
Altomeys At Law
Nirth Floor
3960 Howard Hughes Flowy
Las Vegas, Nevacda 89169
{702) 796-5555

O

POINTS AND AUTHORITIES

INTRODUCTION

NRS 175.381 governs when the Court may enter a judgment of acquittal after verdict of
| guilty. In pertinent part it reads:

2. The court may, on a motion of a defendant or on its own motion, which
is made after the jury returns a verdict of guilty, set aside the verdict and enter a
judgment of acquittal if the evidence is insufficient to sustain a conviction. The
motion for a judgment of acquittal must be made within 7 days after the jury is
discharged or within such further time as the court may fix during that period.

3. If a motion for a judgment of acquittal after a verdict of guilty pursuant
to this section is granted, the court shall also determine whether any motion for a
new tnal should be granted if the judgment of acquittal is thereafter vacated or
reversed. The court shall specify the grounds for that determination. If the motion
for a new trial is granted conditionally, the order thereon does not affect the
finality of the judgment. If the motion for a new trial is granted conditionally and
the judgment is reversed on appeal, the new trial must proceed unless the
appellate court has otherwise ordered. If the motion is denied conditionally, the
defendant on appeal may assert error in that denial, and if the judgment is
reversed on appeal, subsequent proceedings must be in accordance with the order
of the appellate court. |

Thus, under the Nevada statutory scheme, in considering a Motion for Judgment of
Acquittal the Court must also consider simultaneously a Motion for New Trial. The latter is
governed by NRS 176.515, which reads in pertinent part:

New trial: Grounds; time for filing motion

1. The court may grant a new trial to a defendant if required as a matter of
law or on the ground of newly discovered evidence.

4. A motion for a new trial based on any other grounds must be made
within 7 days after the verdict or finding of guilt or within such further time as the
court may fix during the 7-day period.

acquitted Luis Alonso Hidalgo Jr. of Conspiracy to Commit Murder, a felony, instead
finding him guilty of a gross misdemeanor offense. Due to the form of verdict it is
impossible to determine whether the jury was unanimous with regard to the object of the
conspiracy. The verdict form grouped the objects, stating them as "Conspiracy to

Commit Battery with a Deadly Weapon or Battery Resulting in Substantial Bodily
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1 || Harm". It also acquitted him by implication of the charges of First Degree Murder with 2
Deadly Weapon and First Degree Murder. The Amended Indictment contained four
theones of cniminal liability for the Murder alleged in Count Two. Two were clearly

rejected by the jury, the first theory "by directly or indirectly committing the acts with

S e o

premeditation and deliberation or lying in wait" and the fourth theory "by conspiring to
commit the crime of murder of Timothy Jay Hadland whereby each and every co-
conspirator is responsible for the specific intent crime contemplated by the conspiracy.”
Based upon the testimony and exhibits presented at the trial, as a matter of law and logic
the jury either found that Luis Alonse Hidalgo Jr. was vicariously liable for the death of
Mr. Hadland on the theory that he (1) aided and abetted & battery with use of a deadly

= Y e " e

o weapon or a battery resulting in substantial bodily harm, under the “procuring Deangelo

Carroli to beat..” theory, or, as it announced in its verdict as to Count One, (2) conspired
11

12

to commut a battery with a deadly weapon or battery resulting in substantial bodily harm
"whereby each and every co-conspirator is responsible for the reasonably foreseeable
13 | general intent crimes of each and every co-conspirator during the course and in

14 || furtherance of the conspiracy.”

15 As will be demonstrated below, neither theory was proven beyond a reasonable
6 doubt in light of the limitatioqs that were imposed by the law of evidence and the Court's

rulings as to certain of it having limited admissibility at trial. Moreover, the verdict form
17 and jury instructions which were given over the objection of the defense (1) created
18

substantial confusion as to the difference between the quantum of evidence necessary to
19 || prove the conspiratorial theory of liability as opposed to that needed to allow
20 || consideration by the jury of statements of co-conspirators, and (2) eliminated the need for
91 || the jury to find, as a discrete aspect of the deadly weapon enhancement, that Luis Alonso

Hidalgo Jr. knew that a deadly weapon would be used and had control over its use.

22 .

Appheation of the rule of lenity requires, at a mintmum, that the deadly weapon
23 .

enhancement not survive.
24

This Court is well aware of the entire proceedings, but a transcript is necessary to an
25 I accurate summary of the evidence and is not currently unavailable. The references made to the
26 || record m this Motion are therefore in the nature of a “bystander’s record” as further supported by

27 || the transeripts of the testimony of Ronte Zone and Anabel Espindola.

28
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| these were records of devices that testimony of other witnesses and exhibits associated with Luis |

A. thdalgo Jr,, Luis A. Hidalgo 1lI, Anabel Espindola, Deangelo Carroll, Timothy Hadland and |

® 0O

STATEMENT OF FACTS

The body of Tunothy Hadland was found in the muddle of road in a desolate area of Lake
Shore Drive in the Lake Mead Recreational Area on May 19, 2005. The body was lying on its
back when found. Hadland’s hat was found on his chest with his blood stained eycglasses

approximately 10 feet from his body. He had been shot twice - once just behind and below the

left ear and once through his left cheek. The weapon was not recovered but it was either a .357

or .38 caliber based upon the bullets that were recovered from the body. Dr. Gary Telgenhott, a
forensic pathologist, testified that no sign of significant trauma such as would come from being

beaten or run over was found on Hadland's body.

According to Pajit Karlson, Hadland's girtfriend who had been living with him since her |

rcturn to the United States from Thailand, they had been camping at Lake Mead that evening.
Hadland had been working at the Palomino Club but had ceased doing so about 2 weeks prior
and was a tile installer. While at the camp grounds Hadland received a phone call from
Deangelo Carroll, a former co-worker at the Palomino who had been to the house that Hadland

and Karlson shared. He was the only Palomino employee ever to go to their home. Hadland left

the campsite in Karlson's KIA Sportage to meet Deangelo to obtain some marijjuana and never |

returned. He had $40 or $50 with him when he left. She leamed of his death the next morning
when told by the police.
Kristen Grammas testified that she is a crime scene analyst for the LVMPD. She was at

the scene of the homicide. Among the 1tems that were recovered from the vicinity of the body

was 4 pneumatic tube such as used by banks and drug stores at drive up windows as well as

advertising and VIP cards from the Palomino Club. In addition, Palomino Club business cards
were recovered from the glove compartment of the KIA Sportage. Only $6 was recovered from
the Sportage. No money was recovered from Hadland's clothing. Some latent fingerprints were
developed. Several connected Zone and Carroll to the events. None were the prints of Lius A.
Hidalgo Jr.

Jenmifer Schead testified that she was an employee of Sprint. She produced business

records relating to several telephone/direct-connect devices that were serviced by Sprint. Among

Kenneth Counts. A chronological telephone and direct connect link analysis was created by the

prosecution showing many calls at relevant times between the Espindola and Carroll or Counts

5018
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1 || phones and Carroll with Hadland. Not one single call or direct connect "chirp” came {rom the
) i} phone of Luis A, Hidalgo Jr. connecting him to the series of communications between Espindola,

Carroll, Counts and Hadland. The record was completely devoid of such proof and the

’ prosccutor never suggested in argument that any such proof existed.
* Gary McWhorter testified that he was driving a taxicab on the morning of May 20, 2005
* | and that over the years he brought people to strip clubs, including the Palomino Club, and was
6 [ paid by the clubs for the drop off. On that day, while waiting in the queue of cabs at the |
7 || Palomino, a black man alighted from a van in the parking lot and attempted to have McWhorter
g || take him to a location on the West Side. McWhorter originallj refused to take him but the
g || person said he would pay him 330 to do so. The person went into the Palomino and came out
0 and paid McWhorter the $30 prior to the cab leaving the parking lot. McWhorter left the
Palomino at 12:26 a.m. and arrived at the destination of 513 Wyatt at 12:31 am. Ordinarily the
H fare would have been $5.70.
12

Michael McGrath was a detective assigned to homicide at the time of the occurrence. He
13 || responded to the crime scene with others, When he looked at the phone left in the KIA Sportage
14 || he noticed that the last call was from "Deangelo” and learned the next moming that Deangelo
15 | Camoll worked at the Palomino. He obtained the phone number of the owner of the Palomino

Club from North Las Vegas Police Department and gave it to another detective. He returned to

16
the crime scene in daylight to make a more thorough search of it. At 7:30 p.m. on May 20" he
17 : : . : . :
and Detective Wildman went to the Palomino Club and were interviewing a woman named Ariel
18

when Deangelo Carroll walked in to the club. They left the club with Carroll and went to
19 || homicide offices to interview him. They videotaped the interview. After the interview Carroll
20 || pownted out where the tires were that were removed from the van after the shooting. They then
21 {| brought Carroll home and saw him tell Ronte Zone to "tell the truth”. Zone retumed to homicide

offices with the detectives and was interviewed as to who was in the van, where each person sat,

22

who had which firearm and who did the shooting. McGrath and the other homicide detectives
23

made a plan to have Carroll secretly record the owners of the Palomine Club.
24

On May 21, 2005 McGrath and other LVMPD persornel executed a search warrant at the
25 || home of Kermneth Counts and another home across the street and took Counts into custody. They
26 || employed the SWAT team because Counts was "an extremely violent person” based upon the
27 || police intelligence on him and his past criminal record as well as the crime for which he was

23 being charged. Ultimately Counts fought off dogs and incendiary devices before being literally
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1 [| cut out of the space above the ceiling in the house, Photos admitted into evidence give a clear

4 || depiction of how much force needed to be employed and how strongly Counts fought not (o be
3 arrested.  Palomino VIP cards were recovered from the location where Counts was found.
Fingerprints were developed and they were not those of Luis A. Hidalgo Jr. According to the
) testimony of Fred Boyd, LVMPD crime scene analyst specializing in fingerprint identification
> and companison, they were those of both Deangelo Carroll and Kenneth Counts. Bovd testified
6 || thatCarroll's fingerprints were also recovered from a $100 bill found in Counts home.
7 On May 23, 2005, McGrath along with FBI agent Shields employed a digital recording
g || device appearing to be a pager on the person of Deangelo Carroll and sent him into Simone's
Auto Plaza, a business owned and operated by Luis A. Hidalgo Jr. and Anabel Espindola,
0 because "we didn't think we had enough” evidence to charge anyone from the Palomino Club
with the murder of Hadland, Carroll was told a scenario to set up the conversation between
H himself and Luis A. Hidalgo Jr, and others before he went in. Carroll was not searched before he
12

entered Simone's but was after he left. Carroll provided McGrath with $1400 in cash and a
13 || bottle of Tangeray Gin upon leaving Simone's, Carroll also provided the with the digital
14 || recording device, which was downloaded to a computer by McGrath and Shields. The recording
{5 | was of a poor quality. At no time did Carroll request or even attempt to speak to Luis A.Hidalgo

Jr. while in Simone's. After listening to the recording they decided to send Carroll back in with

16 the device a second time and on May 24, 2005 they did so. This time Carroll handed them $800
17 along with the recording device. Again Carroll made no attempt to speak with Luis A. Hidalgo
18 1 i,

19 [When the tape recordings were played for the jury the Court instructed them that

20 || amy discussions regarding money or plans to cause death to Counts, Zone or Taoipu were
71 [| ot admitted as to Luis A. Hidalgo Jr. Moreover, the Court instructed the jury that the

statements of Deangelo Carroll were not admissible for the truth of what he was saying.

22

Luis A. Hidalgo Jr, objected to the admissibility of the tapes on the basis that they were not
23

made in furtherance of the conspiracy that was charged in Count One of his Amended
24

Indictment and were during the course of the conspiracy as they occurred after that

25 || conspiracy had ended by the accomplishment of its ohjective. The Court ruled that

26 || although Luis A, Hidalgo Jr. was not a member of the conspiracy to conceal - which it

27 || correctly recognized to be a separate conspiracy - the statements made on the tape by

28
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1 || Espindola and Luis A. Hidalge 1IT were admissible as to Luis A. Hidalgo Jr. as to the

2 || gwestion of his membership in the conspiracy charged in Count One.]

3 After Carroll left Simone's on May 24, 2005 Anabel Espindola and Luis A. Hidalgo HI |
were arrested and charged with conspiracy to commit murder and murder of Timothy J. Hadland

* and solicitation for the murders of Ronte Zone and Jayson Taoipu. Luis A. Hidalgo Jr. was

5

neither arrested nor charged until February 2008 after Anabel Espindola entered into a plea
6 Il bargain to avoid facing the death penahlty on murder charges and gave a statement to the
70 prosecution implicating Luis A. Hidalgo Jr. in the death of Hadland.

8 McGrath testified that some of the information supplied to police by Carroll during his

9 debriefing proved to be incorrect, unsupported or false. For example, Carroll told them that the

gun used to kil TJ had been used in another shooting and named the shooter, location and

10

episode. It turned out that there was such a shooting but not where Carroll said 1t occurred and
1 the weapon used was a .22 caliber, not a .357 or .38. He also testified that Carroll was instructed
12 |

to engage Luis A. Hidalgo Jr. on the tape recorded conversation as well as Anabel Espindola and
13 || Luis A. Hidalgo IIl. They also told Carroll what they wanted to hear discussed on the
14 I recordings. For example, Carroll was told to assert that his orders were to kill Hadland so that a
15 || response from those on the recording would confirm 1t. 'When Carroll's assertion was 1n fact

rebuffed by Espindola's denial of that intention, Carroll was sent back a second time to clear it

16
up. It didn't succeed then either. He did not telt Carroll to say, as he did on the recording, that
17 . .
Counts "went goofy" and spontanecusly shot Hadland. Nor did he telt Carroll to say, as he did
18

on the recording, that Counts was threatening Carroll's family. McGrath conceded that he had
19 || and still has doubts about Carroll's credibility. McGrath conceded that Counts was a known
20 || gang member and that Exhibit 71 depicted gang signs being flashed in the photo.

51 Jeff Smink testified that he has been a crime scene analyst supervisor for LVMPD for 9
4y || YERTS and conducted the search of Simone’s Auto Plaza on May 24, 2005. He identified Exhibit

109 as a photo of a piece of paper found on top of a magazine laying on top of a stool near a pool
> table in an area of Simone's that was accessible to employees and public. The note was in
24

handwriting conceded by the defense to be that of Luis A. Hidalgo Jr. It read "we may be under
23 | surveills(sp). Keep your mouth shut,"

26 Martin Wildemann testified that he was a homicide detective in May 2005 and was

79 | assigned to this case. He conducted interviews of persons including Deangelo Carroll, Pajit

)3 Karlson, Jayson Taoipu, Ronte Zone and others. He spoke by telephone with Luis A. Hidalgo Jt.
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1 || on May 20, 2005 and made an appointment to meet him at the Palomino Club. During the
7 || conversation the defendant confirmed that Deangelo Carroll worked at the Palomino Club.

Wildemann was directed to speak with Anel as to obtaining employment records, contact

: information, etc. as to Carroll.

) Later that eveming Wildemann participated in the interview of Carroll, who gave "at
5 | least” three versions of what occurred regarding the death of Hadland. He then led Wildemann
6 F to the location of tires that were changed from the van after the death and also introduced them to
7 || Ronte Zone. When Zone was interviewed his version was consistent with one of Carroll's. The
g || detectives also interviewed Jayson Taoipu who gave a similarly consistent version. On May 23,
o I 2003, detectives decided to send Carroll into Simone's Auto Plaza while wearing a recording
10 device. Wildemann saw Luis A. Hidalgo Jr. enter the building before and leave hours after
i Carroll's arrival and departure He was the person who stopped the vehicle in which Anabel

{ Espindola was a passenger on May 24, 2005 and she accompanied him to the homicide offices.

12 || He found Exhibit 240, a Palomino Club check payable to Deangelo Carroll, inside Espindola’s
13 || satchel which was in the vehicle at the time. |

14 The only evidence in the case even mentioning Luis A. Hidalgo Jr. as having preexisung

15 knowledge of harm to Hadland came from Ronte Zone's reports of things he heard Carroll say

before and after the death of Hadland and the testimony of Anabel Espindola. We turn now to an

16
examination of that testimony.
17 . , . : w
Zone testified that in May 2003 he began "hanging out with” Carroll. Zone was living
18

with him at the time along with Zone's baby's mother and Carroll's wife. Zone was assisting
19 I Carroll by handing out flyers for the Palomino Club at cab stations. Jayson Taoipu, who was
20 [| also known as "JJ", did it with them. At noon on May 19, 2005 he was with both of them when
51 || Deangelo said "that Little Louie was...that Mr. ¥l wanted someone killed."' Deangelo asked

Zone if he was "into doing it" and Zone replied "no”. JJ said that he "was down" with it,

22

meaning "yes" according to Zone. Deangelo satd something about Little Louie mentioning
23 .

bascball bats and bags. This discussion took place in the white Astro van, A few hours later
24

Carroll again mentioned that Carroll said he wanted someone "dealt with”. He pulled out a .22
23 |l revolver with a green pearl handle and gave it to JJ.Carroll placed the bullets for the gun in

26 || Zone's lap. Zone dumped them on the floor of the van and JJ picked them up. They then went

27 - _
' "Mr. H." is a name by which Luis A. Hidalgo Jr. was known around the Palomino Club. "Little Louie” is a name
2% || by which Luis A. Hidalge 111 is known in the same context.
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1 J| back to Deangelo’s house and dressed for work. They then went out promoting at cab stops in
7 || the Astro van. They returned to Deangelo's house and after a while Carroll said they were going

out promoting again. There was some further talk about a person having to be dealt with but

3

Zone barely heard 1t and then they left again. After the shooting Deangelo said Mr. H was going
4 ,

to pay $6000 to the person who did the shooting. No bats or trash bags were ever sought. They
5

then went to pickup KC 1n the area of D or F Streets. He had never'seen nor heard of KC before.
6 | Deangelo was inside for under ten minutes and came out with KC, who was wearing all black
7 || including a black hoody and black gloves. KC got in the back seat next to Zone. They ail drove
g (| to Lake Mead. Zone realized they weren't going promoting when they got out to Lake Mead

9 because "There's nothing out there." There was no conversation on the way out other than

Deangelo talking on the phone. There was no conversation between Timothy and Deangelo.

o Deangelo sald they were going to meet up with Timothy, who thought they were going to
1 "smoke and chill". Zone had never met Timothy. After entering the Lake Mead area there was
12 | conversation about Timothy being killed.

13 Zone had smoked marijnana on the way to Lake Mead and prior to that during the day.

14 || He smoked about a "blunt”, which he described as the size of a cigar, throughout the day. He
15 || had beenhigh on marijuana on other occasions in his life.

Deangelo had phone signal problems when they reached the Lake Mead area. Zone

16

heard a 'chirp' on Carroll's phone at that time and Carroll told Timothy where to meet him.
|7 . .-
1 When they did meet up Carroll exited the van and "went to the bathroom” on the side of the road
18

and then reentered the van. Timothy came up to the side of the van to speak with Carroll. KC
19 | got out of the van and shot Timothy in the head. He was shot again after he hit the ground. KC
20 || got back in the van and Deangelo sped off. After reentering the van KC inquired as to whether
a1 || 4one had a gun and was told 'no’. JJ said that he had one but didn't want to hit Deangelo so he
didn't shoot. They drove back to the Palomino Club,

22
Deangelo went into the Palomino Club and came back out ten minutes later. Then both

23
KC and Deangelo went into the club. KC came out later and got into a cab. Deangelo came out

24

about 20 minutes later. They returned to Deangelo's house. The next morning they had the tires
25 || changed. Deangelo also cleaned the van. They then went for breakfast at [HOP and then back to
26 | Deangelo's house, Later they drove to Simone's Auto Plaza and waited inside the van while
27 || Deangelo went in. They went in about one half hour later. Zone never saw Deangelo speak with

1 || anyone m Simone's. They went into the bathroom with Deangelo and he told them that the
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1 || shooter was paid $6000 and they would have received it had they done the shooting. He did see
5 {| Deangelo speak with Mr. H while in Simone’s.

At some point Deangelo brought the police to Zone. Over a hearsay objection he was

’ permitted to testify that Carroll told him "if you don't tell the truth we are going to jail".

) Zone remembers Carroll saying, prior to the death of Hadland, that Hadland was
> "snitching" and that was the reason that he was to be "dealt with". Anything that he knows about
6 | Mr. H he heard from Carroll, as he has never met nor spoken with him directly. Carroll held

7 || himself out to be a "big representative of the Palomino Club"” and Zone believed it. But Carroll

g | did make himself out to be bigger than he was, He is boastful. Zone is not afraid of Carroll and |

9 has never seen him beat anyone up or kill anyone. Zone was only assisting as a flyer boy for

three days prior to the death of Hadland. Zone went to pick up weed in Northtown on Ma.);' 19,

10

2005 dunng the day. On a normal day he smokes weed all day and did so on May 19, 2005.
H Smoking weed makes him smarter,  After the shooting Zone was afraid of KC. He admits that
12

smoking pot doesn't help your memory and he was smoking a lot of pot during the period of time
13 | that the death of Hadland occurred. He also admits that during the day of May 20, 2005, prior to
14 ]| Deangelo speaking to the pohce and prior to Zone speaking to the police, Deangelo was coming
15 || up with scenarios that would help him and JJ out. When Deangelo told Zone to tell the truth to
the police Zone didn't know "whose truth he's talking about".

16 »
The prior inconsistent statements established at trial dunng the cross examination of Zone
17 :
are so numerous the Court need not be reminded of them..
18

Anabel Espindola was the State's key witness against Luis A. Hidalgo Jr. A complete
19 || copy of the transcript of her testimony is attached as Exhibit la and 1b and will not be
20 [| summarized in full. However, it is critical and noteworthy that she did not testify as to having

»1 || heard any pre-homicide discussions between Deangelo Carroll and Luis A. Hidalgo Jr. Nor did

she contend that she was privy to any admissions by Luis A. Hidalgo Jr. as to any involvement in

22

or knowledge of any harm coming to Hadland prior to its occurring. Her testimony as to her
23 . . . ) . ‘

knowledge of pertinent events can be summarized by starting with a phone call that she allegedly
24

received from Deangelo Carroll in the afternoon of May 19, 2005. She claims that Carroll told
23 || her that Timothy Hadland, a former employee, had been talking badly about the Palomino Club
26 || at another strip club. Hadland had previcusly been terminated from his employment at the
79 || Palomino Club. Prior to his termination Hadland was suspected by Luis A. Hidalgo 111 of

)% writing payout tickets for cab drivers for more passengers than were delivered and splitting it
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1 || with the cabbies. Luis A. Hidalgo Jr. and Liis A. Hidalgo [Tl were present when she received

2 || the phone call. She reported it to them and Lwis A. Hidalgo III became vocal about how
3 something had to be done about it. She contends that he told his father that Rizzolo or Galardi -

other club owners in the area - would do something about it and that is why his father would
! never be as successful as them. She testified that Luis A. Hidalgo Jr. made no response to this
5

outburst but instead told his son to mind his own business. She claimed that Luis A. Hidalgo III
0 | then left the room and she didn't see or speak with him again about the matter. Luis A. Hidalgo
7 || Jr. became silent and went off into another room at Simone's. They never discussed the matter
g {| again. Later that evering, at the Palomino Club, she saw Luis A. Hidalgo Ir. leave his office
9 with Deangelo Carroll and later return without him. She does not know what they spoke about,
if anything. Later that evening she claims that Luis A. Hidalog Jr. asked her to phone Carroll

10
I and tell him to go to Plan B. She claims not to know or have asked about the meaning of the

1l message but that she had an intwition that Hadland was going to be harmed. She claims that

12 If when she told Carroll to go to Plan B he responded that he was already out there and "he's
13 || alone". Later that evening Carroll returned to the Club and entered the office. She was there with
14 || Lws A. Hidalgo Jr. and Carroll. Carroll said "Tts done. He wants to get paid." Luis A Hidalgo Jr.
15 || then told her to get "5" for Carroll. She asked "500"7 Luis A. Hidalgo Jr. said "$5000". She

then retrieved the money from the safe and counted it out for Carroll, who left after recetving it.

16

Espindola testified about events that occurred after the payment and Carroll leaving. She
17 contended that she never met with Jerome DePalma or Don Dibble on Saturday, May 21, 2005.
18

- She .didn't recall Dibble being there at all and said that DePalma told her to leave the office
19 i because she couldn't be in the interview. She claims to have waited outside in the car and never
20 || spoke with DePalma about the events. DePalma and Dibble testified in detail to the contrary.
91 || DePalma’s notes were introduced into evidence to confirm what was said at the meeting. Dibble

corroborated DePalma's opinion that 90% of what was said during the meeting was said by

22

Espindola. Moreover, the audio recordings that were obtained surreptitionsly by Carroll on May
23

23 and 24, 2005, refute much of Espindola's tnal testimony as to her knowledge and role in the
24

events. Espindola received a drastically reduced penalty exposure in exchange for her
25 || cooperation and was facing the possibility of a death sentence at the time that she made her deal
26 | with'the prosecution. Moreover, the State agreed to her release from the Clark County Detention

27 || Center on her own recognizance with a condition of home confinement once her testimony was

28
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1 ]| memonalized and subject to cross-cxamination. While its attempt to use a deposition was

2 || thwarted she has now been released from the CCDC after her trial testimony.

3 ARGUMENT

4 I. THE EVIDENCE WAS INSUFFICIENT AS A MATTER OF LAW TO SUPPORT A
JUDGMENT OF CONVICTION ON THE CHARGE OF CONSPIRACY TO COMMIT A

5 BATTERY WITH A DEADLY WEAPON OR RESULTING IN SUBSTANTIAL BODILY
HARM. THEREFORE IT CANNOT ACT AS SUPPORT FOR VICARIOUS LIABILITY
AS A CONSPIRATOR FOR SECOND DEGREE MURDER WITH USE OF A DEADLY

6 _
WEAFPON.

; .

The Amended Indictment was directed at a single event — a homicide of Timothy Jay
8 § Hadland involving multiple perpetrators at the scene and allegations of the existence of
9 || conspirators or aiders and abettors not at the scene. Luis Alonso Hidalgo Jr.'s defense was

1o || simple and all encompassing — absence of knowledge or intent prior to the acts that brought

death to Hadland. Luis Alonso Hidalgo Jr's trial testimony established that he learned of

11
Hadland badmouthing the Palomino Club from Deangelo Carroll while in the presence of Anabel
Espindola in his office at the Palomino Club and not, as she testified, from her reporting it to hum
13

in the presence of his son after she had a phone conversation with Carroll earlier in the day while
14 1 at Simone’s Auto Plaza, He was not concemned about it because of his belief and historic
15 || knowledge that so long as cab drivers were paid for bringing passengers to the Palomino such
16 || negative comments by anyone would not adversely impact the business. He also testiﬁed that he

responded that Carroll should tell Hadland to "stop spreading shit” about the club and nothing

17
more. Espindola's testimony was that she never heard any communications at all between Luis
18 . . _
Alonsoe Hidalgo Jr. and Carroll, although she contends that they left the office in the Palomino
19

together and had an opportunity to conununicate. Thus, even if the jury rejected Luis Alonso
20 | Hidalgo Jr.'s version of the conversation with Carroll, nothing replaces it and the record is void
21 || of any evidence as to discussions or understandings between Carroll and the defendant on the

a9 || subject of Hadland's alleged remarks and if or how to respond to them.

93 Nowhere 1n the record is there anything to indicate that the use of a deadly weapon was
2 | part of any agreement to which the defendant was a party nor of any knowledge on his part that

one would or even might be employed. An unarmed defendant, charged as an aider and abettor
23 or co-conspirator, cannot be held criminally responsible for use of a deadly weapon unless he has
26

| actual or constructive control over the deadly weapon. An unarmed defendant does not have |
27 | constructive control over a weapon unless the State proves he had knowledge the armed

28 || offender was armed and he had the ability to exercise controt over the firearm. Brooks v. State,
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1 | 180 P.3d 657, 659 (Nev. 2008) (instruction proffered by Brooks and not given by Court). The

5 {| proper focus is on the unarmed offender's knowledge of the use of the weapon brandished by
3 another puncipal. Brooks v. State, 180 P.3d 657, 660 (Nev. 2008). An unarmed offender "uses”

a deadly weapon...when the unarmed offender is liable as a principal for the offense that is
* sought lo be enhanced, another principal to the offense is armed with and uses a deadly weapon
5

in the commission of the offense, and the unarmed offender had knowledge of the use of the
deadly weapon. Brooks v State, 180 P.3d at 657, 661 (Nev. 2008). The deadly weapon element

7 I is simply not proven as to Luis A, Hidalgo Jr. under Nevada law of vicarious liability. The

g [ conviction, although ambiguous due to the Court's failure to separate the objectives of the
9 conspiracy in it verdict form, cannot stand in any case as to that component part.

0 Thus, the only theory upon which the conspiracy count can survive and provide a basis

for vicarious liability for a second degree murder is a conspiracy to commit a battery with
11

substantial bodily harm. However, vicarious coconspirator liability may be properly imposed for

12 general intent crimes only when the crime in question was a "reasonably foreseeable

13 |} consequence” of the object of the conspiracy. Bolden v. State, 121 Nev. 908, 124 P.3d 191, 201

14 [| (Nev. 2005). Battery is a general intent crime. Moreover, although battery that results i
15 substantial bodily barm is punished as a felony it does not require felonious intent. The charging

document in the instant case is silent as to whether the alternatively pled conspiracy to "beat”

16

Hadland included as its objective imposing substantial bodily harm. This is significant, as under
17 - . |

the narrow limits established by the Nevada Supreme Court the "second degree felony murder
18

rulé” applies only where the felony is inherently dangerous, where death or injury is a directly
19 || foreseeable consequence of the illegal act, and where there is an immediate and direct causal
20 | relationship-without the intervention of some other source or agency-between the actions of the
2 defendant and the victim's death. Labastida v. State, 115 Nev. 298, 306-307, 986 P. 2d 443, 448
(Nev. 1999); Sheriff v. Morris, 99 Nev. 109, 118, 659 P. 2d 852, 859 {(Nev. 1983). The same

22
reasoning applies in the case sub judice.
23 :
More importantly, the evidence was insufficient to establish a conspiracy to commit
24

battery - even without substantial bodily harm ~and support a vicanious responsibility for the
25 || murder. The beyond a reasonable doubt standard is mandated by both the Nevada and United
26 || States constitutions. See Jackson v, Virginia, 443 U.S. 18 (1979). Each and every element must
27 {| be proven to that standard. See also In re Winship, 397 US. 358, 364 Here there is insufficient

"3 [t evidence of Luis A. Hidalgo Jr.s participation in the conspiracy regardless of its objective. His
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1 || knowledge of harm to come to Hadland is entirely dependent on the out of court statements of
5 || Carroll, as Espindela adds nothing to the mix in that regard. Moreover, Carroll's statements on

the May 23 and 24, 2005 tapes are not admissible for the truth of their assertions. Even at that |

3

they were rebuffed by Espindola on the tapes. Even with all that was given to her in exchange
4

for her testimony she never retracted from that position. Agreement among two or more. persons
3

15 an essential element of the crime of conspiracy, and mere association is insufficient to support
61 a charge of conspiracy. Sanders v. State, 110 Nev. 434, 436, 847 P. 2d 1239, 1240 (Nev. 1994).

7 | The State had no more proof than mere association. The giving of the jury instruction #40 |

8 || exacerbated the problems with the absence of evidence in this case and warrant a recognition that
' the jury was invited to and did apply a lesser standard of proof to the conspiracy charge that the

0 Jlaw and constitution permits.

i1 || I A NEW TRIAL IS WARRANTED AS A MATTER OF LAW FOR (1) FAILURE OF
THE COURT’S INSTRUCTIONS TO INSURE DUE PROCESS OF LAW AND A FAIR

12 j| TRIAL and (2) THE ADMISSION OF THE SURREPTITIOUS TAPES AGAINST LUIS
A. HIDALGO JR. IN VIOLATION OF BOTH THE RULE AGAINST THE USE OF

13 | HEARSAY EVIDENCE AND THE CONFRONTATION CLAUSES OF THE STATE
AND FEDERAL CONSTITUTIONS.

14

Whether to grant or deny a motion for a new trial is within the trial court's discretion.
15 Rippo v. State, 113 Nev. 1239, 946 P.2d 1017, 1024 (Nev. 1997). A district court will not be
16

overturned for granting a motion for a new tnal absent a palpable abuse of discretion.” Johnson
17 || v.State, 59 P.3d 450, 118 Nev. 787, 59 P. 3d 450, 456 (Nev. 2002), The district court may grant
18 || # motion for a new trial based on an independent evaluation of the evidence because
{9 “Historically, Nevada has empowered the trial court in a criminal case where the evidence of
20 guilt is conflicting, to independently evaluate the evidence and order another trial if it does not
agree with the jury's conclusion that the defendant has been proven guilty beyond a reasonable
doubt.” State v. Purcell, 110 Nev. 1389, 887 P.2d 276, 278 (Nev. 1994) (citing Washington v.

22 Il State, 98 Nev. 601, 604, 655 P.2d 531, $32 (1982) (quoting State v, Busscher, 81 Nev. 587, 589,

21

23 I 407 P.2d 715, 716 (1965)). So long as the district court notes in its opinion that the evidence as
24 || to guilt was conflicting, then states its general impression with regard to each count, as well as its

a5 || reasons for disagrecing with the jury verdict the conflict is clearly identified. Purcell, 110 Nev.

26 at 1394. Accordingly, the "totality of the evidence" evaluation is the standard for the district
- court to use in deciding whether to grant a new trial based on an independent evaluation of |
conflicting evidence. Purcell, 110 Nev. at 1394. In reaching this statement of the proper
28
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1 || standard the Supreme Court relied upon State v. Walker, 109 Nev. 683, 685-86, 857 P.2d 1, 2
(Nev. 1993), where it held:

2

3 [A] conflict of evidence occurs where there is sufficient evidence presented at

4 trial which, if believed, would sustain a conviction, but this evidence is contested
and the district judge, in resolving the conflicting evidence differently from the

5 Jury, believes the totality of evidence fails to prove the defendant guilty beyond a
reasonable doubt. '

6 In Walker, the Court drew a distinction between granting a new trial based on insufficient

7 || evidence and granting a new trial based on conflicting evidence. In contrast to conflicting

evidence, insufficiency of the evidence occurs where the prosecution has not produced a
g [ minimum threshold of evidence upon which a conviction may be based, even if such evidence

were believed by the jury. Walker, 109 Nev. at 685, 857 P.2d at 2. The protection against double

10

Jeopardy is implicated where a judgment of acquittal is warranted but not where a new trial is
11

ordered. Purcell, 887 P.2d at 279.
12

Here the evidence of guilty was skimpy at best. Moreover, over the objection of the defense,
13§ the court gave instructions #40, which gave the jury a "slight evidence" standard to apply in
14 [| judging the existence of a conspiracy and the defendant's connection with it, This instruction has
15 | been condemned by several federal circuits as being both unnecessary and confusing, as it does

nothing more than state the standard that the Court must apply in determining the admissibility

16
of what would otherwise be hearsay but for it qualifying as a co-conspirator statement made
17 . a
during the course of and in furtherance of the conspiracy. See Llnited States v. Martinez De
18

Ortiz, 907 F. 2d 629 (7™ Cir 1989)(en banc). The trial judge alone is responsible for deciding
19 || whether statements by co-conspirators are admissible, and that the question of admissibility
20 || should not be submitted to the jury. United States v.Mitchell, 556 F.2d 371, 377 (6th Cir.), cert.
21 || derued, 434 U.S, 925, 98 S5.Ct. 406, 54 L.Ed.2d 284 (1977). Instructions that the jury may only

oy consider a co-conspirator’s statement if the jury first finds that a conspiracy existed and that the

defendant was a member of it have repeatedly been beld to be "altogether unnecessary." United

23

States v. Enright, 579 F.2d 980, 986-987 (6th Cir.1978). Accord, United States v. Swidan, 888
24 F.2d 1076, 1081 (6th Cir.1989). The judge should not advise the jury of the government's burden
23

of proof on the preliminary question of admissibility, or the judge's determination that the
26 || government has met its burden. United States v. Vinson, 606 F.2d 149, 153 (6th Cir.1979), cert.
27 {| demied, 444 11.S. 1074, 100 S.Ct. 1020, 62 L.Ed.2d 756 (1980). Instead, the judge should admit

28
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1 | the statements, subject only to instructions on the government's ultimate burden of proof beyond
» || areasonable doubt, and on the wetght and credibility to be given statements by co-conspirators.
3 In the case sub judice this erroneous jury instruction, given over objection, invited disaster
" || and delivered it. When combined with the Court's error in admitting the post-conspiratonial
4
statements made under circumstances where Deangelo Carroll had reason to believe that they
> would be used testimonially - which they were- both the Confrontation Clause of the Sixth
6 [ Amendment and the bar against the use of hearsay testimony were violated and require a new
7 || tnal be ordered. -9
g | Dated this /¢ day of March, 2009,
9 |
10
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on the / 0#' day of
March, 2009, she served a copy of the Motion for New Trial, by facsimile, and by placing said

copy in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope |

Marc DiGiacomo

Deputy District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Fax: (702)477-2922
Marc.DiGiacomo@gccdanv.com

Giancarlo Pesci

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Fax: (702) 477-296]
Giancarlo.Pesci@ccdanv.com
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DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

MARC DIGIACOMO

Chietf Deputy District Attorney
Nevada Bar #006955

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO: (241394

-VS- DEPT NO: XXI

LUIS HIDALGO, JR.,
#1579522

Defendant.

[N L M ) N N N N N

STATE'S OPPOSITION TO DEFENDANT LUIS HIDALGO JR.'S MOTION FOR
JUDGMENT OF ACQUITTAL OR, IN THE ALTERNATIVE, A NEW TRIAL

DATE OF HEARING: 3/24/09
TIME OF HEARING: 9:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
MARC DIGIACOMO, Chief Deputy District Attorney, and hereby submits the attached

Points and Authorities in Opposition to Defendant's Motion For Judgment Of Acquittal, Or

In The Alternative, A New Trial.

This opposition 1s made and based upon all the papers and pleadings on file herein,

the attached points and authorities in support hereof, and oral argument at the time of

hearing, if deemed necessary by this Honorable Court.
/1]
/1]
/1]
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STATEMENT OF FACTS

On February 17, 2009, the Jury in the instant matter convicted Defendant Luis
Hidalgo, Jr. of Conspiracy to Commit Battery With A Deadly Weapon and/or Battery
Resulting In Substantial Bodily Harm and Second Degree Murder With Use of a Deadly
Weapon.! On February 24, 2009, this Court entered an Ex Parte Order To Extend Time To
File A Motion For New Trial until March 10, 2009.% As far as the State can determine, there
has never been a motion for extension of time to file a Motion to Extend Time to File a
Motion For A Judgment of Acquittal.

POINTS AND AUTHORITIES

L.
THE COURT LACKS JURISDICTION TO ENTERTAIN A MOTION FOR

JUDGMENT OF ACQUITTAL

The statute which gives jurisdiction to a Court to entertain a Motion for Judgment of

Acquittal is contained in NRS 175.381. NRS 175.381 states in relevant part:

1. If, at any time after the evidence on either side is closed, the court
deems the evidence insufficient to warrant a conviction, it may advise the
jury to acquit the defendant, but the jury is not bound by ‘such advice.

2. The court may, on a motion of a defendant or on its own motion,
which is made after the jury returns a verdict of guilty or guilty but
mentally ill, set aside the verdict and enter a judgment of acquittal 1f the
evidence 1s insufficient to sustain a conviction. The motion for a
judgment of acquittal must be made within 7 days after the jury is
discharged or within such further time as the court may fix during
that period.

This statutory language is the same as required by NRS 176.515 which states in relevant

part:

As this Court sat thru the trial, the facts related to the basis of the jury verdict will not be recounted here.

* As of the date of this response, the State has not been served with either the motion or the order extending
time. However, the motion and order filed with the Court asserts the basis for an extension of time to be the
inability to get from the Clerk of the Court the jury instructions given and offered but not given.

C:\Progxam Files\Neevia.Com\Document Converteri\temp'408673-330LBOC
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3. A motion for new trial based on the ground of newly discovered
evi(lience may be made only within 2 years after the verdict or finding of
guilt,

4. A motion for a new trial based on any other grounds must be
made within 7 days after verdict or finding of guilt or within such
further time as the court may fix during the 7-day period.

The statutory time periods are jurisdictional in nature. It is clear that Defendant failed to
fulfill the seven (7) day requirement and therefore, this Court lacks jurisdiction to entertain

the motion.

In Snow v. State, 105 Nev. 521, 779 P.2d 96 (1989), a defendant filed a motion for

new trial based on newly discovered evidence after the two year time period had run. The
trial court held that it lacked jurisdiction to hear the matter and the Nevada Supreme Court
affirmed that decision. The Nevada Supreme Court reaffirmed their holding that the time

requirements were jurisdictional and specifically cited Snow in D’Agostino v. State, 112

Nev. 417, 915 P.2d 264 (1996). 1t is clear that the jurisdictional requirement also applies to
the seven (7) day period. In DePasquale v. State, 106 Nev. 843, 803 P.2d 218 (1991), a

Defendant was convicted of first degree murder on September 14, 1989 at 11:53 pm. On
September 22, 1989, Defendant filed a motion for new trial alleging numerous grounds. The
Nevada Supreme Court upheld the denial of the motion based on lacking jurisdiction by only
one day and described the seven (7) day period as a “deadline.”

In the instant matter, the time to request additional time to file a Motion for Judgment
of Acquittal ran on February 24, 2009. While Defendant filed an Ex Parte Request to Extend
Time To File A Motion For New Trial, he never requested an extension of time to File A
Motion For Judgment of Acquittal. The jurisdiction to entertain those two separate motions
are contained in two different statutes. The failure of the Court to grant an extension during
that time, precludes the Court to consider a motion for Judgment of Acquittal.

/1]
/11
/1]
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I1.
THE COURT SHOULD DENY A MOTION FOR NEW TRIAL AS THE EVIDENCE
WAS MORE THAN SUBSTANTIAL TO SUPPORT CONVICTION OF
DEFENDANT ON ALL CHARGES

Defendant 1s essentially arguing that since the Defendant was convicted of a lesser
included count, the Court cannot consider the evidence presented of the higher count. Or in
essence, Defendant 1s arguing an implied acquittal on the higher charges. Unfortunately for
Defendant, his assumption of the law is incorrect.

As a starting point, when a jury convicts of a lesser included count, it does not mean

that the jury acquitted Defendant of the higher count. In Green v. State, 119 Nev. 542, 80

P.3d 93 (Nev. 2003), the Nevada Supreme Court specifically rejected that Defendant must be
acquitted first before a jury is entitled to reduce the charge to a lesser included offense.
Specifically, the Court found that such an instruction would increase the likelihood of hung
juries, and as a matter of policy rejected allowing for that situation. As such, nothing can be
inferred from the fact that the jury convicted him of a lesser included offense. In fact, even
before Green, as it relates to analyzing motions for new trial, and insufficiency of the
evidence, the Nevada Supreme Court has held that a Defendant cannot be heard to complain
when the sufficiency of the higher charge is stronger than that for the lesser included offense.

The Nevada Supreme Court has stated:

Although appellant was charged with the crime of robbery with the use of
a deadly weapon in the commission of a crime, the jury returned a verdict
of robbery without the use of a deadly weapon. The jury found there
existed sufficient evidence to sustain a conviction of the charged offense.
The uncontroverted testimony of the victim was that appellant entered her
motel room and when she screamed, appellant drew a knife. Brinkman
then took the victim's handbag from the table near where she was sitting
and effected his escape.

For whatever reason, the jury saw fit to convict appellant of the lesser
included offense. In State v. McCorgary, 218 Kan. 358, 543 P.2d 952
(1975), cert. denied, 429 U.S. 867, 97 S.Ct. 177, 50 L.Ed.2d 147, the
Kansas court held that:
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where a jury relieves a defendant of punishment for a greater offense . . .
and convicts him of a lesser included offense . . . the jury may have
adopted its conclusion as an act of clemency. In such a case, the defendant
cannot complain because the error does him no harm. (Citations omitted.)

Id. 543 P.2d at 960. Here, there was adequate evidence to convict appellant
of the charged offense. He should not now be heard to complain that the
jury saw fit to relieve him of the enhanced penalty provided by NRS
193.165.

Brinkman v. State, 95 Nev. 220, 224-5, 592 P.2d 163 (Nev. 1979). Here, had the jury

convicted Defendant of Conspiracy to Commit Murder, there would simply be no argument
that there wasn’t substantial evidence to support such a charge. Because the jury showed
Defendant leniency, he cannot now be heard to complain that the jury did so, as it acted to

his benefit. See also Graham v. State, 116 Nev. 23, 31 n.8, 992 P.2d 2535, 260 n.8 (2000)

(citation omitted) (“[o]ur ruling today renounces “lenity” as a separate basis for giving
instructions on murder of the second degree. Of course, in any case where there 1s evidence
supporting either first- or second-degree murder, a jury is entitled to extend lenity and
convict of the lesser offense. While juries may not be instructed on this issue, convictions
rendered on this basis, in accord with our prior decisions, may be upheld”).

In other words, in assessing the evidence, the Court should consider the “totality of
the circumstances” as it relates to the higher counts and any inferences from that evidence.
““The standard of review for sufficiency of the evidence upon appeal is whether the jury,
acting reasonably, could have been convinced of the defendant's guilt beyond a reasonable

doubt.” Kazalyn v. State, 108 Nev. 67, 71, 825 P.2d 578, 581 (1992). There 1s sufficient

evidence 1f the evidence, viewed in the light most favorable to the prosecution, would allow
any rational trier of fact to find the essential elements of the crime beyond a reasonable
doubt. Davis v. State, 110 Nev. 1107, 1116, 881 P.2d 657, 663 (1994) (citing Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979)).” Leonard v. State, 114
Nev. 1196, ., 969 P.2d 288, 296-297 (1998). In addition, “it is the jury’s function, not

that of the court, to assess the weight of the evidence and determine the credibility of

witnesses.” Origel- Candido, 114 Nev. 378, , 956 P.2d 1378,1380 (1998) (quoting
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McNair v. State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992)); see also Culverson v. State, 95
Nev. 433, 435, 596 P.2d 220, 221 (1979) (Court held it is the function of the jury to weigh
the credibility of identifying witnesses); Azbill v. State, 88 Nev. 240, 252, 495 P.2d 1064,

1072 (1972)(In all criminal proceedings the weight and sufficiency of the evidence are
questions for the jury, and its verdict will not be disturbed upon appeal if there is evidence to
support it; the evidence cannot be weighed by an Appellate Court). The testimony of one
witness, 1f believed, is sufficient to uphold a verdict. Washington v. State, 96 Nev. 305, 308,
608 P.2d 1101, 1103 (1980).

The evidence before the court established that prior to the murder, Defendant Carroll
had indicated that Defendant had wanted Mr. Hadland “dealt with.” During that initial time,
Defendant Carroll provided Mr. Taoipu with a firearm and tried to provide Mr. Zone with
bullets to complete the object of the conspiracy. After those conversations, a witness
described an argument where Defendant Hidalgo, IIT was trying to convince his father to
harm Mr. Hadland. After that argument, Defendant Hidalgo, III called Defendant Carroll to
the Palomino Club to complete the object of the conspiracy and told him to bring baseball
bats and garbage bags. After going to the club, Defendant Carroll and Defendant Hidalgo,
Jr. had a meeting. After the meeting, as Defendant Carroll was procuring Defendant Counts
(who was armed with a gun), Defendant Hidalgo, Jr. told Ms. Espindola to call Defendant
Carroll and go to “Plan B.” During the call, the evidence supports the inference that “Plan
A” was to kill Mr. Hadland, and “Plan B” was to harm him severely. At the murder site,
Defendant Counts exited the vehicle, and because Mr. Hadland was alone, executed him by
shooting him twice in the head. After the execution, Defendant Carroll returned to the club
and told Defendant Hidalgo, Jr. that the murder was completed. To which, Defendant
Hidalgo Jr. did not object, but immediately ordered the payment of the money for the
execution. For the next several days, the co-conspirators continued to meet to discuss their
efforts to get away with the crime.

The only evidence in dispute of his guilt was the wholly incredible testimony of

Defendant himself. Defendant claimed that he did talk to Defendant Carroll on that day
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prior to the murder. Defendant admitted he told Defendant Carroll to tell Mr. Hadland to
keep his “mouth shut.” Defendant then claimed that Defendant Carroll returned to the club,
told him he killed Mr. Hadland, Defendant Counts was downstairs, and Defendant Hidalgo
Jr. merely paid the money because he was scared. Thereafter, he claimed that he wrote a
note to remind himself to keep his own mouth shut because they may be under surveillance,
but could not at all explain why he should be worried of the surveillance.

Most incredible about his testimony was why he paid the money. Defendant spent
great amounts of time during the trial attacking the credibility of Defendant Carroll. His
own lawyer told the jury that they should never believe anything Defendant Carroll said.
However, in order to believe Defendant Hidalgo Jr., the jury had to believe that an employee
he has known as a liar for a long time, came to his office, made incredible allegations, which
he automatically believed. The jury would have had to believe that Defendant accepted
these “outrageous claims” when he had the ability of getting up and walking just a couple of
steps to look at the surveillance system to see if Defendant Counts was even in the building,
yet he failed to do so. Moreover, how did he believe this habitual liar was even telling the
truth about Mr. Hadland being dead?

Defendant asserts that this Court can grant a new trial based upon conflicting

evidence. State v. Purcell, 110 Nev. 1389, 887 P.2d 276, 278 (Nev. 1994). However, the

only conflicting evidence is that Defendant presented was his own self-serving statements
(or adopted ones by a thoroughly impeached investigator and former lawyer). In essence, he
is asking this court to disrespect the jury’s determination in favor of an outlandish claim of
defense. “If there is substantial evidence to support a jury verdict neither the trial court nor
this court will disturb it.” Azbill v. State, 88 Nev. 240, 495 P.2d 1064 (Nev. 1972) (citing
McGuire v. State, 86 Nev. 262, 468 P.2d 12 (1970); Lamb v. Holsten, 85 Nev. 566, 459 P.2d
771 (1969); Tellis v. State, 85 Nev. 679, 462 P.2d 526 (1969); Criswell v. State, 84 Nev.
459, 443 P.2d 552 (1968); Crowe v. State, 84 Nev. 358, 441 P.2d 90 (1968)). There was

more than substantial evidence to support not only the finding of the jury, but conviction on

the higher offenses. As such, the Court should deny the motion for new trial.
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Finally, Defendant asserts that the Court’s instruction to the jury that “slight
evidence” of a conspiracy must be shown before the jury can consider statements of a co-
conspirator in course and in furtherance of the conspiracy may be considered against
Defendant was erroneous.” In support of his argument, Defendant initially claims that the
jury would be confused by this instruction. As an initial starting point, jurors are presumed

to have followed their instructions. See Richardson v. Marsh, 481 U.S. 200, 107 S.Ct. 1702

(1987). Notwithstanding, the Jury was instructed on a number of occasions, in order to find
Defendant guilty, they must find the existence of the conspiracy and Defendant’s
participation in it beyond a reasonable doubt. Additionally, during deliberations, despite the
wishes of the State, the Court instructed the jury that Defendant had to be a member of the
conspiracy before the killing occurred.

Throughout the trial, Defendant repeatedly requested this Court to not make a finding
that there was sufficient evidence of a conspiracy on the record because defendant did not
want the jury to think by the Court so finding, they the jury had to as well. Now, after
verdict, Defendant complains that the jury was required to make a finding of a conspiracy
before using evidence against Defendant. Imagine the argument if the Court had not given
such an instruction. In support of his argument, Defendant makes citation to a number of
federal cases, however, he fails to mention that the Nevada Supreme Court has previously
determined that Nevada and Federal law are different in respect to co-conspirators

statements:

McDowell was tried with his co-conspirators and found guilty by
overwhelming evidence of the crimes charged. The most damaging of the
overwhelming evidence admitted were the various co-conspirator out-of-
court declarations. In determining the admissibility of the extra-judicial
statements, the district court properly found the existence of a conspiracy
by “slight evidence” as required in Nevada. See Fish v. State, 92 Nev. 272,
549 P.2d 338 (1976); NRS 51.035(3)(e).FN2 Application of a higher
standard of proof for preliminary questions of fact, such as the
“preponderance” standard urged upon this court by McDowell, is not

° Defendant asserts that he objected to the “slight evidence” language in the instruction as opposed to
objecting that the instruction should not apply as the recordings were not admissible against Defendant. The
State does not recall Defendant specifically requesting that the jury not make a preliminary finding of
admissibility prior to considering the recordings, but the record will bear out that assertion, or not.
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constitutionally mandated by the sixth amendment's Confrontation Clause.
Although the United States Supreme Court has applied the preponderance
standard to the preliminary fact finding process when determining the
admissibility of co-conspirator hearsay statements pursuant to the federal
rules of evidence, such an application i1s merely the result of statutory
interpretation. That 1s, preliminary facts, like the existence of a conspiracy
required to be found pursuant to Federal Rules of Evidence 801(d)(2)(E),
must be found by a preponderance according to Federal Rules of Evidence
104(a). See Bourjaily v. U.S., 483 U.S. 171, 107 S.Ct. 2775, 97 L.Ed.2d
144 (1987). Hence, there being no constitutional reason for this court to
ignore stare decisis, we decline to do so. The preliminary question of the
existence of a conspiracy for purposes of NRSp51.035(3)(e) need only be
established, as properly foundp by the district court in the instant case, by
“slight evidence.”

McDowell v. State, 103 Nev. 527, 746 P.2d 149 (Nev.,1987) (internal footnotes omitted).

Defendant has provided no authority that a “stock” instruction, which actually inures to
Defendant’s benefit, created some prejudice to him.

Finally, Defendant asserts that the admission of Defendant Carroll’s words on the
tapes were in violation of the Confrontation Clause. As has been repeatedly litigated in this
case, those statements are not offered for the truth of the matter asserted and, as such, are
admissible. In order to qualify as hearsay, the statements must have been admitted to prove
the truth of the matter asserted. NRS 51.035. None of the statements by Defendant Carroll
on the surreptitious recordings were offered to prove the truth of the matter asserted, and as
such, were not hearsay.

The Nevada Supreme Court has previously addressed the exact same issue in Wade v.
State, 114 Nev. 914, 966 P.2d 160 (1998). In Wade, the State introduced a surreptitious
recording between Wade and an informant. Prior to trial, the informant became unavailable.
As such, the informant was not present to testify to the details surrounding the recording. In
analyzing this exact issue, the Nevada Supreme Court agreed with the Federal Courts when

they stated:

In Tangeman, an informant's statements on a tape recorded conversation
with a defendant were determined to be nonhearsay. Tangeman, 30 F.3d at
952. The court analyzed the case based upon a defendant's right to confront
witnesses pursuant to the Sixth Amendment because the informant there
had also become unavailable. Id. In holding that the tapes were
nonhearsay, the court stated:

C:\Pro@ram Files\Neevia.Com\Document Converteri\temp'408673-N 33RROC
HID PAQ02957




o o0 ~1 O i bk W =

b NN NN NN NN~ /= ks s e e e
oo ~1 O o B W NN = D St B W = D

We agree with the district court ... that [the informant's]
statements were offered to provide context for Tangeman's
admissions and not to prove the truth of the matters asserted
therein. The court also cautioned the jury that voices in the
recordings other than Tangemans were to be considered
only to place Tangeman's statements in context.

Id. at 952.

We agree with the rationale in Tangeman and, therefore, adopt that
federal court's approach when such circumstances present themselves.
Accordingly, we conclude that the State did not introduce Hodges'
statements on the tapes to prove the truth of the matter asserted, but only
for the limited purpose of providing a context for Wade's statements See
NRS 51.035. The record reflects that the State argued this precise rationale
before the district court at the time Wade objected to admission of the
tapes below. Because we adopt the approach taken in Tangeman, we
further conclude that the tapes are nonhearsay and, therefore, their
admission into evidence did not violate Wade's rights of confrontation.

Id at 917-8 (quoting United States v. Tangeman, 30 F.3d 950 (8th Cir.1994)).

In Crawford, Kenneth Lee was stabbed at his apartment by Crawford with Crawford’s

wife present. Id at 1357. After giving Crawford’s wife Miranda warnings, detectives
interrogated her twice. At trial, Crawford claimed self-defense however his wife did not
testify invoking Washington’s marital privilege. The state then offered the formal interviews
that the wife gave. Id at 1358. The trial court found that while the statements did not fall
under a specific exception to the hearsay rule, they did bear adequate indicia of reliability,
and therefore admitted the statements. The United States Supreme Court held that to the
extent a hearsay statement is “testimonial,” it only satisfies the Confrontation Clause if the
declarant is unavailable and the declarant was the subject of a prior cross-examination.”

The Court then decided not to define a specific test for “testimonial,” however, it
provided a framework for courts to utilize. “Testimony,” the Court concluded is “typically

‘a solemn declaration or affirmation made for the purpose of establishing or proving some

fact.”” Id at 1364 (quoting 1 N. Webster, An American Dictionary of the English Language

(1828)) (emphasis added). The Court thereafter stated that “statements taken by police

* The court did leave open the likelihood that a testimonial dying declaration would be admissible under
Crawford. Id at 1367 n. 6.
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officers in the course of interrogations are also testimonial under even a narrow standard.”
Id. It 1s this statement that defendants have repeatedly and erroneously tried to utilize to
exclude any hearsay statements. Clearly, the word “interrogation” was a term of art to
describe a particular type of police interview.” The Court proceeded to liken the admissibility
of an “interrogation” to ex-parte examinations conducted by justices of the peace in England
during the Renaissance era. Id at 1365. At least one other court appears to suggest that the
Supreme Court was really only referring to suspects in custody with structured questioning

sufficient to be called a police interrogation. See State v. Nix, 2004 WL 2315035, p. 19

(Ohio App. 1 Dist.). Whatever the specific definition that the Court meant to imply, the
holding actually only applied to a structured interview of a suspect after Miranda warnings
had been given. Moreover, the entire interview was admitted. It was this blatant violation of

the Confrontation Clause which led the Court to state:

[W]e view this as one of those rare cases in which the result below 1s so
improbable that it reveals a fundamental failure on our part to interpret the
Constitution in a way that secures its intended constraint on judicial
discretion.

Crawford at 1373.

As such, to the extent Defendant Carroll was heard on the surreptitious recording, his
statements were not admitted for the truth of the matter asserted and therefore were not
hearsay implicating Crawford.  Non-hearsay statements have never implicated the

confrontation clause. See Wade v. State,114 Nev. 914, 966 P.2d 160 (1998).

Additionally, Crawford is not implicated by co-conspirator statements. In the first

matter, statements admitted under 51.035(3)(e) are non-hearsay under the Nevada Rules of

Evidence. As such, by their very definition, they do not implicate Crawtford. However, even

assuming that a statement of a co-conspirator made during the course and in furtherance of
the conspiracy did implicate the Confrontation Clause, their admissibility would not be

affected by Crawford.

> Specifically, the Court stated it meant the term in its colloquial sense rather than any technical legal sense.
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The rule that the declarant must testify and be subject to cross-examination only
applies to those “hearsay” statements which are testimonial. While the Court did not
specifically define testimonial, they did require that the declarant believe that the statement

being made would be uttered someday in a prosecution. Crawford at 1364. By their very

definition, a person involved in a conspiracy does not want the statements made to be used in
a future prosecution. As such, by definition, the statements made by a co-conspirator in the
course and in furtherance of a conspiracy cannot implicate Crawford. Other Courts have

reached the same conclusion. See, e.g., Shelton v. State, 611 S.E.2d 11 (GA 2005). As no

“inadmissible hearsay” was admitted, the jury was properly instructed, and Defendant cannot
establish prejudice, his motion should be denied.
I1I.

AN EXTENSION OF MORE TIME TO FILE A MOTION FOR NEW TRIAL
SHOULD NOT HAVE BEEN GRANTED®

At the time Defendant filed the Ex Parte request, the only grounds for extension of

time 1is that the Clerk of the Court had not produced the jury instructions given and offered

but rejected. No other grounds were given in the written motion. As this Court is aware, a

copy of the instructions given were provided to the attorneys for all the parties prior to

argument, and the instructions not given were proffered by Defendant himself. The

Defendant was in the best position to obtain the very instructions that he proposed to this

Court in order to file this motion. There was no need for the Clerk of the Court to provide

what he already had. As such, the delay in the clerk’s office could not have been the only

basis for an extension of time. This fact is highlighted by the fact that the only instruction

that Defendant cited was a standard instruction that he was well aware was given. As such,

there were no grounds for extension of time to file the motion for new trial.

/1]

° The State is fully aware that this Court already made the decision. However, as the order was Ex Parte,
and the State was not heard at the time of entry of the order, the State feels compelled to include this
argument to preserve any objection, if necessary, for appellate purposes.
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CONCLUSION

The Court is jurisdictionally barred from granting the Motion for Judgment of
Acquittal. Moreover, as substantial evidence was presented of both the higher charges, as
well as the lesser included charges for which the jury showed leniency in giving, the Court
must deny the Motion for New Trial.

DATED this__17th _day of March, 2009.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/MARC DIGIACOMO

MARC DIGIACOMO
Chief Deputy District Attorney
Nevada Bar #006955

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the above and foregoing, was made this 17th day of

March, 2009, by facsimile transmission to:

Dominic Gentile, Esq. and Paola Armeni, Esq.
FAX: 369-2666

/s/Deana Daniels
Secretary for the District Attorney's Office

MD/dd
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Attorneys for Defendant LUIS A, HIDALGQ, IR. CLERK o7 THL‘ CoURT

STATE OF NEVADA,

V5.

LUIS A. HIDALGO, 111, #1849634,
LUIS A. HIDALGO, JR., #1579522

DISTRICT CQURT
CLARK COUNTY.NEVADA

Plaintiff, | CASE NO. C212667(C241394_,
| DEPT. XXI '

Defendant,

REPLY TO ST ATE'& OI’POSITIQN T() ])EFENDANT LU]S A.

COME NOW, Luis A. H-;d.aig_g.;,._ Ir., by and through his counsel of record, Dominic P.

his Reply to the State's Opposition to Defendant Luis A. Hidalgo Jr.'s Motion for Judgment of
Acquittal or, in the Alternative, a New Trial.

This Reply is made and based upon the papers and pleadings already on file herein,

including the Motion to Motion for Judgment of Acquittal or, in the Alternative, a New Trial, the

101371-001/690604.doc

OR IN T HE AL FFRNA ) IVE A NEW TRIAL

Date of Hearing: April 21, 2009
Time of Hearing: 9:30 am.
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Gordon Silver
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Ninth Floor
3960 Howard Hugbes Pkwy
Las Viepas, Nevada 89169
(702) 796-5555

following Memorandum of Point & Authorities, and any oral argument the Court may permit at
the hearing of this matter.

Dated this 17" day of April, 2009.

DOMINIC P. GENTILE
Nevada Bar No. 1923
PAOLA M. ARMENI -
3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555 |

Attorneys for Defendant

LUIS A. HIDALGO, JR.

MEMORANDUM OF POINTS AND AUTHORITIES

. THE FAILURE TO OBTAIN AN EXTENSION OF TIME FOR FILING THE
MOTION FOR JUDGMENT OF ACQUITTAL REPRESENTS A VIOLATION OF LUIS A.
HIDALGO JR.'S RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL "

Given that therc can be few instances where the failure of defense counsel to have his -
client acquitted can be a reasonable trial or post-trial tactical decision, where the evidence is |

insufficient to support the verdict a failure to properly preserve the issue must of necessity

v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). See Means v. State, 120 Nev, 1001, 1015,

103 P. 2d 25, 33 (Nev. 2004)(failure to file notice of appeal presumed meffective); Mann v,

State, 118 Nev. 351, 46 P. 3d 1228 (Nev. 2002); Kimmelman_v. Morrison, 477 U.8. 365, 106 8. |
Ct. 2574 ((1986)(failure to file imely motion to suppress evidence can be ineffective assistance

of counsel); State v. Sanborn, 564 N.W.2d 813 (la. 1997)(failure to move: for judgment of |

Cir. 2003)(failure to file timely notice of appeal is ineffective assistance unless court grants an

extension); State_ex rel,_Hahan v. Stubblefield, 996 S.W. 2d 103 (Mo. App. E.D. 1999)(same); |

20f11
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People v. Fuqua, 764 P. 2d 56, 59, fn.1 (Colo. 1988) (failure to file timely motion to reduce

sentence is ineffective assistance of counsel unless extension granted by the court); see also

Rodriguez-Lariz v. INS, 282 F.3d 1218, 1227 (9th Cir.2002) (attorney's failure to file a timely

application for relief presents a “clear and obvious case of ineffective assistance™). The absence

| of a rule applicable to criminal proceedings such as NRCP 6(b)(2) and EDCR 2.25 or Federal

Rule of Criminal Procedure 45 makes it clear that no "neglect” is "excusable” under the

circumstances in the case sub judice. See United States v. Kim, 2009 WL 29688 (5.D. Tex.

1/5/2009).

As is demonstrated by the affidavit of Dominic P. Gentile, attached hereto, efforts were
made to obtain the agreement of the prosecutors in this case to a stipulation to extend the time for
filing the motion for judgment of acquittal and motion for new trial. He left voice messages with
both Messrs. DiGiacomo and Pesci and spoke to Assistant District Attorney Christopher Lalli,
their supervisor. Mr. Lalli was informed of the purpose and necessity for communicating with
one of them and the fact that stipulations had been drafted to extend the time for both motions.
Mr. Lalli said that he would locate one of them and have them return Mr. Gentile's call. As can
be seen from the declaration and will be suppotted at the hearing on this matter by Paola Armeni,
she had possession of the stipulations and was waiting in Mr. Lalli's reception area for quite
some time but he did not respond. 1t was then that the decision was made to call chambers and
ask if an ex parte order extending time would be entertained. In the haste created by this
situation Mr. Gentile was clearly negligent and ineffective, as he signed the ex parie motion
without noticing that it referenced only the extension of time for the motion for new trial and
made no mention of the motion for judgment of acquittal. This negligence clearly worked to the

detriment of his client.

/1!
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II. THE COURT CAN GRANT THE JUDGMENT OF ACQUITTAL SUA SPONTE.

The State calls to the Court's attention that there is a seven day time limitation on the
filing of a motion for judgment of acquittal under NRS 175.381. It also directs the Court to the
language of NRS 176.515 which governs a motion for a new trial. Tt is clear from the text of the
two statutes that only the judgment of acquittal statute empowers the trial court to act sua sponte.
Given the strange use of language in the statute speaking of "filing" a motion, and the absence of
any other context from which to clarify its meaning, it begs the question of when, if ever, a court
that has the inherent obligation to insure justice has any time limitation on its legislatively
declared procedural power to act sua sponte- once determined - as to when it must act while it
stil} has jurisdiction over the case.

An examination and comparison between Federal Rule of Criminal Procedure 29 and
NRS 175.381 is enlightening on this point. FRCrP 29 states that the "court may on its own
consider whether the evidence is insufficient to sustain a conviction” but only prior to the jury
being given the case. It has the power and the obligation to take the case from the jury and
dismiss it with prejudice and double jeopardy protection fully preserved. Once the jury has
returned a verdict of guilty or has been discharged, the federal trial court can only enter a
judgment of acquittal upon the making or renewal of a motion by the defendant. It is no longer
court lacks jurisdiction to act on its own in entering a judgment of acquittal after a guilty verdict

or discharge, the United States Supreme Court has held that it cannot consider a motion filed by

a defendant unless the seven day time limit established by FRCrP 29(c)(1) is strictly satisfied.

Carlisle v. United States, 517 U.S. 416, 116 8. Ct. 1460 (1996). FRCrP 33, which governs &

mation for new trial and also has the seven day time limit after verdict of guilty that Nevada has,

has been interpreted to allow a timely filed motion for judgment of acquittal to be transformed by
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the trial court sua sponte into a motion for new trial where the latter was never filed at all. See

United States v. Clemente, 2004 WL 97689 (S.D.N.Y. 2004).

In Nevada, while the trial court may advise the jury of its opinion of what the verdict

should be it may never take a case from the jury. It can only act after the jury verdict of guilty 1s

returned. It has the power to enter a judgment of acquittal on its own but can only grant a motion

for new trial if it is filed by a defendant. The Nevada Supreme Court spoke to this in State v,

court acting on its own. As a practical matter, Court's throughout Nevada simply wait for such a
motion to be brought by a defendant after conviction. There would be no reason to require a
court to act in the same time frame that a defendant must, The sole purpose for baving a court
empowered to grant a post guilty verdict judgment of acquittal is to avoid an injustice. It makes
little sense to put a time limitation on the court's power to do so sua sponte while 1t still has
jurisdiction over the case and force it to impose to enter judgment and impose a sentence on a
defgndant when the court itsclf believes that the State has failed in its burden of proof. It begs
the questions "can't the time be better used" in anticipation of what will certainly be claims of

ineffective assistance of counsel. See Monroe v, State, 652 A. 2d 560 (Del. 1995).

The United States Supreme Court has previously stated that it is "a fundamental value
determination of our society that it is far worse to convict an innocent man than to let a guilty |

man go free." In_re Winship, 397 U.S. 358, 372, 90 8. Ct. 1068, 1076 (1970). As a result, courts

historically have been entrusted with the responsibility to ensure that no criminal defendant 1s
convicted unless the government has produced sufficient evidence 1o prove every element of the
offense charged. This Court must independently evaluate the evidence pursuant to the motion
for new trial and make its own determination as to whether the evidence, although minimally

sufficient to give support to each element of the offense nevertheless was conflicting. State v.
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Purcell, 110 Nev. 1389, 887 P 2d 276 (Nev. 1994). In doing so it should not be limited to
resolving the conflict in favor of a new trial if it believes that the evidence also does not support
an element of the offense. It is respectfully submitted that the seven day limitation only makes
sense with respect to a motion by the defendant and not a unilateral decision by the Court. The
Court should construe its seven day limitation to bind only the defendant, and not the Court

when 1t acts sua sponte.

NI, JUDGMENT OF ACQUITTAL AND/OR A NEW TRIAL ARE WARRANTED
BASED UPON THE EVIDENCE AND INSTRUCTIONS IN THE CASE SUB JUDICE,
PARTICULARLY AS TO THE DEADLY WEAPON ENHANCEMENT.

The State's Opposition does not address the arguments made in Defendant's motion as to

908, 124 P. 3d 191 (Nev. 2005), Labastida v. State, 115 Nev. 298, 986 P. 2d 443 (Nev. 1999)

and Sheriff v. Morris, 99 Nev. 109, 659 P. 2d 852 (Nev, 1999) to the facts and instructions in this

case. Instead, the State tries to re-characterize the defense arguments and seek an application of a
"totality of the circumstances" standard to the analysis that this Court must perform in response
to the Motion for New Trial. The State's tactics are born of the inability to directly address the
problems that it created in the manner in which it crafted the charges in the first place and
submitted jury instructions or objected to others at the trial. The fact is that a combination of
joining the conspiratorial objectives instead of separating them, particularly in the instructions
and verdict forms, resulted in the inability to determine whether the criminal liability for the
murder was based upon the jury unanimously finding beyond a reasonable doubt that the
defendant agreed to the use of a deadly weapon in the battery. No evidence was adduced
through any admissible source to support such a conclusion. "Dealt with", even if accurately
repeated by Carroll to Zone at a time when it was an admissible statement as to the defendant,

doesn't equal "cause serious bodily harm" or "kill" in anyone's language. Nothing else in the
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| record supports the conclusion that it meant those things, other than the result of the episode

itself. Although the facts clearly bear out that a deadly weapon was used in the killing of
Hadland, nothing in the record indicates that Luis A. Hidalgo Jr. knew about or authorized it.
This would not have been the case had the jury found a conspiracy to commit murder, but it
didn't. Allowing for two alternatively stated conspiratorial objectives to remain in the verdict
form vitiates any ability to be certain that the jury found the use of the weapon to be part of the
conspiratorial agreement entered into by Luis A Hidalgo, Jr. Therefore, under the holding in
Brooks, this Court must either enter a judgment of acquittal or a new trial on that aspect of the
conviction without regard to any other arguments raised by Luis A. Hidalgo Jr.

Although nothing more will be argued with respect to the other evidentiary points raised
in the motion, as they are not addressed in the Opposition, they are still relied upon by defendant.

IV. JURY INSTRUCTION #40 ALLOWED CONVICTION OF CONSPIRACY AND

THEREFORE MURDER IN THE SECOND DEGREE ON AN UNCONSTITUTIONAL
STANDARD.

As Mr. Justice Brennan wrote for the Court in Speiser v, Randall, 357 U.S. 513, 525-526,

78 S.Ct. 1332, 1341-1342, 2 1.Ed.2d 1460 (1938):

‘“There is always in litigation a margin of error, representing error in fact-finding, which both
parties must take into account. Where one party has at stake an interest of transcending value-
as a criminal defendant his liberty-this margin of error is reduced as to him by the process of
placing on the other party the burden of persuading the fact-finder at the conclusion of the
trial of his guilt beyond a reasonable doubt.’
The United States Supreme Court has been relentless in articulating, preserving and
protecting the beyond a reasonable doubt standard, finding it to be fundamental to the Sixth

Amendment right to a fair trial and the Fifth Amendment right to due process of law. In re

Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 1073, 25 L.Ed.2d 368 (1970); see also Jackson v.

Virginia, 443 U.S. 307, 315-316, 99 S.Ct. 2781, 2787, 61 L.Ed.2d 560 (1979). Any language

Toftl
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that could confuse a jury into applying a lesser standard is deemed structural error, making it not

susceptible to a harmless error analysis. Sullivan v. Louisiana, 508 U.S. 275, 113 S. Ct. 2078

(1993); Cage v, Louisiana, 498 U.S. 39, 111 S. Ct. 328 (1990),

The Nevada Supreme Court has been equally protective of insuring that a jury has a clear
understanding of the meaning of and necessity of applying the reasonable doubt standard. In

McCullough v, State, 99 Nev, 72, 75, 657 P.2d 1157, 1158 (1983), it forbid any attempt to

supplement, change, or clarify the statutory reasonable doubt definition. The Court held that
"[t]he concept of reasonable doubt is inherently qualitative. Any attempt to quantify it may
impermissibly lower the prosecution's burden of proof, and is likely to confuse rather than

clarify." 657 P.2d at 1159. In Holmes v. State, 114 Nev. 1357, 972 P. 2d 337, 342-342 (Nev.

1998) the Supreme Court mandated that "[t]he lower courts of this state must defer to the
legislature's institutional competence and adhere to the statutorily prescribed reasonable doubt
instruction codified at NRS 175.211. Additionally, we caution the prosecutors of this state that
they venture into calamitous waters when they attempt to quantify, supplement, or clarify the
statutorily prescribed reasonable doubt standard.”

In its Opposition the State brushes aside the effect that Instruction #40 had on this case.
Moreover, it mistakenly believes that the standard by which the Court determines the
admissibility of evidence under an application of NRS 47.060 somehow leaves for the jury an
opportunity to later apply the same standard under NRS 47.070 in determining if and how to use
the evidence after the court has admitted it. In doing so it displays a lack of understanding of the
separate functions and standards to be applied by the Court and the jury in the context of
evidence governed by NRS 51.035 (3)(e). Sumply stated, even if the "slight evidence" standard
is appropriately employed by the trial judge in both preliminary fact and conditional relevance

situations under application of both NRS 47.060 and 47.070, the jury has to make a
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determination of the existence of the conspiracy and membership in it of the speaker and the

defendant by application of the beyond a reasonable doubt standard. See United States v. Gere,

| 662 F. 2d 1291, 1294 (9th Cir. 1981); United States v, Nickerson, 606 F. 2d 156, 157 (6" Cir.

1979); See also State v. Phelps, 96 N.J. 500, 516-517, 476 A. 2d 1199, 1207-1208 (N.J. 1984).

The jury applies ONLY the reasonable doubt standard, able to consider the co-
conspirators statements in making that determination once the co-conspirator statements are
admitted by the Court . The jury does NOT determine anew whether it can consider the hearsay
statements. That is precisely the holding of the federal cases that the State so cavalierly
dismisses without analysis in its Opposition. Under the Federal Rules of Evidence, once a trial
judge makes a preliminary determination under the federal equivalent of NRS 47.060 or 47.070
that the preliminary questions of fact have been satisfied to make a statement admissible as that
of a co-conspirator, the courts have held that there is no reason to instruct the jury that it is
required to make an identical determination independently of the court. Whether such a

statement can be considered at all is for the court alone to determine. United States v. Hagman,

950 F. 2d 175 (5™ Cir 1991). See United States v, Elam, 678 F.2d 1234, 1249-50 (5th Cir.1982);

United States v. Ascarrunz, 838 F.2d 759, 762 (5th Cir.1988).

In the case sub judice Instruction #40 never even mentioned the necessity of applying the
beyond a reasonable doubt standard. It reiterated for the jury the standard of admissibility, a
an objection by Lauis A, Hidalgo, Jr. and rose to the level of a structural defect in the proceedings
mandating a new trial.

V. CONCLUSION

Based upon the foregoing this Court is empowered to enter a judgment of acquittal, at

least in part, and a motion for a new trial as to the remainder of the guilty verdicts in this case
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and, as a matter of doing substantial justice, should do so.

Dated this 17™ day of April, 2009.
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on the 1 7™ day of

April, 2009, she served a copy of the Reply to State's Opposition to Defendant Luis A. Hidalgo,

| Je.'s Motion for Judgment of Acquittal or, in the Alternative, a New Trial, by facsimile, and by

20

21
22
23
24
25
26
27
28

Gordon Silver
Aftorneys Al Law
Ninth Floor

3960 Howard Hughes Plowy ||

Las Vegas, Nevada 89169
(702) 795-5555

|I

|

placing said copy in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada,

said envelope addressed to:

Marc DiGiacomo

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

l.as Vegas, NV 89155

Fax: (702) 477-2922

Giancarlo Pesci

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89133

Fax: (702)477-296]

John L. Arrascada, Esq.
Arrascada & Arrascada, Ltd.
145 Ryland Street

Reno, NV 89503

(775) 329-1253

Christopher W. Adams

Christopher W. Adams, P.C.

1800 Peachtree Street, NW, Suite 300
Atlanta, Georgia 30309

(404) 352-4636

QM&@MW

ADELE L. JOHANSEN, & employee of

GORDON SILVER
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DEC

GORDON SILVER

DOMINIC P. GENTILE

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

{702) 796-5555

{702) 369-2666 (facsimile)

Attorneys for Defendant LUIS A. HIDALGO, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,

Plaintiff, CASE NO. C212667/C241394
DEPT. XXI

V8§.

LUIS A, HIDALGO, III, #1849634,
LUIS A. HIDALGO, JR., #1579522

Defendant.

DECLARATION OF DOMINIC P. GENTILE, ESQ., IN SUPPORT OF
REPLY TO STATE'S OPPOSITION TO LUIS A. HIDALGO, JR.'S
MOTION FOR JUDGMENT OF ACQUITTAL OR, INTHE
ALTERNATIVE, A NEW TRIAL

I, Dominic P. Gentile, do declare as follows:

1. I am the attorney for Luis A. Hidalgo, Jr. in this matter and have been since its |
inception.,
2. I am responsible for preparation and argument of the post trial motions in this
- case.
3. I made the tactical decision to file a motion for judgment of acquittal and a |

- motion for a new trial based upon my professional judgment that the evidence submitied at the

' trial was not sufficient to meet the standard of beyond a reasonable doubt and the jury was

improperly instructed as to the standard of admissibility of co-conspirator statements when it

1 of 4
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1 || should not have been permitted to consider the issue at all. This latter instruction (#40) which
2 || was given over the objection of Luis A. Hidalgo Jr., invited jury confusion as to what the State's
3 || burden of proof was and is, in my mind, an integral part of the trial to be considered by this

4 || Court in determining the merit of the defendant’s position in the post-trial motions.

5 4, There were a number of objections and language changes to the jury instructions
6 || at the instruction conference. I assigned my executive assistant, Adele Johansen, the task of
7 || retrieving from the Clerk of the Court a set of the Instructions that bore a file stamp. Because 1
8 " was not confident that [ had a complete copy of the jury instructions - as given to the jury by the
9 || Court - in time to be certain as to the precise language used, I needed an extension of time to file
10 || the motions.
11 | 5 Starting on Monday, February 23, 2009, 1 personally called Deputy District
12 || Attorneys DiGiacomo and Pesci as well as Assistant District Attorney Christopher Lalli to seek
13 || an agreement to an extension of time for filing post-trial motions. Mr. Lalli returned my call on
14 || Monday February 23, 2009 and we spoke on that day. When I made him aware ot the fact that [
15 || was getting no responses from the prosecutors in the case, Mr. Lalli advised me that he would
16 || reach out for them and either have them call me or he would call me himself.
17 | 6. On the morning of Tuesday, February 24, 2009 approached I called Mr. Lalli
18 || again as I had not heard from anyone. I told him that I would have Paola Armeni bring him the

19 || stipulations for his signature. He advised me that he needed to speak with Messrs. DiGiacomo

and/or Pesci before he would agree to the extension but he didn't think it would be a problem.

7. As the noon hour came and passed 1 became uneasy about the situation. I asked

99 || Ms. Johansen and Paola Armeni to call chambers to see if the Court would entertain an ex parte
23 | application for an extension if we could not reach the prosecutors for their agreement. At that

24 || time Ms. Armeni was already out of the office and in the federal courthouse. Ms. Johansen

prepared the ex parte Order and 1 signed it. 1 did not notice that it was different from the

stipulations that we had prepared and referenced only the Motion for New Trial. That is entirely

27 || my fault and no one else's.

28 8. Ms. Armeni called me by telephone and said that she was in the reception room of

Gordon Silver
Attomeys Al Law 2of4

Nirith Floor _
1560 Howantl Hhres Py || 101371-001/691034.doc
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I
1 || Mr. Lalli's office. She advised me that she had been waiting for him for quite some time and was

[
told that he was in a meeting. It was then that we decided to present the ex parfe Order to

chambers out of concern that it needed to be entered before the end of the day.

. A ba

9. My tactical decision to file a Motion for Judgment of Acquittal is based upon my
belief that consideration of the sufficiency of the evidence is crucial to the overarching impact of
the trial error flowing from the erroneous jury instruction and improper delegation to the jury of
the ability to review the Court's exclusive province in determining the admissibility of the

statements of co-conspirators. It is my belief, and the basis of my tactical decision to move for

e -~ D A

judgment of acquittal, that only by making its own determination as to the sufficiency of the
10 “ evidence - which perforce leads to the realization as to how it conflicted on important points and
11 | elements - can the Court give fair evaluation to the Motion for New Tral.

12 | 10. I definitely did not fail to timely file a motion seeking an extension of time for |
13 || filing the motion for judgment of acquittal as a tactical or strategic move. The basis of the

14 || failure to file was negligence and ineffectiveness on my part and 1 believe that my performance

15 || fell far below that expected of a reasonably competent lawyer in these circumstances.

16 [ declare under penalty of perjury that the foregoing is true and correct.
17 Dated thig _ij‘gi of April, 2009.
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CERTIFICATE OF SERVICE
The undersigned, an employee of Gordon Silver, hereby certifies that on the [L day of
April, 2009, she served a copy of the Declaration of Dominic P. Gentile, Esq., in Support of
Reply to State's Opposition to Luis A. Hidalgo's Motion for Judgment of Acquittal or, in the
Alternative, a New Trial, by facsimile, and by placing said copy in an envelope, postage fully
prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope addressed to:

Marc DiGilacomo

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

(Giancarlo Pesci

Clark County District Altorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Fax: (702) 477-2961

John L. Arrascada, Esq.
Arrascada & Arrascada, Lid.
145 Ryland Street

Reno, NV 89503

(775) 329-1253

Christopher W. Adams

Christopher W. Adams, P.C.

1800 Peachtree Street, NW, Suite 300
Atlanta, Georgia 30309

(404) 352-4636

&y&a@y{}w

_Click Here and Type, an eévhployee of
GORDON SILVER
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GORDON SILVER

DOMINIC P. GENTILE

Nevada Bar No, 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702} 796-5555

(702) 369-2666 (facsimile)

Attorneys for Defendant LUIS A. HIDALGO, JR.

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,

Plaintiff, CASE NQO. C212667/C241394
DEPT. XXI
VS.

LUIS A. HIDALGO, 1, #1849634,
LUIS A. HIDALGO, JR., #1579522

Defendant.

DECLARATION OF ADELE L. JOHANSEN, IN SUPPORT OF
REPLY TO STATE'S OPPOSITION TO LUIS A. HIDALGO, JR.'S
MOTION FOR JUDGMENT OF ACQUITTAL OR, IN THE
ALTERNATIVE, A NEW TRIAL

I, Adele L. Johansen, do declare as follows:

1. I am an employee of Gordon Silver working under the direct supervision of
Dominic P. Gentile.

2, I was involved in the attempts to retrieve the official jury instructions that were
filed with the Court in this matter and was told by Court personnel that they were not in the file.
This was the reason for the need to enlarge the time for filing the motion to extend time for filing
the post trial motions in this mattes.

3. On Tuesday, February 24, 2009, Paola Armeni and Dominic Gentile attempted to

telephone Deputy District Attorneys Marc DiGiacomo, Giancarlo Pesci and Christopher Lalli to

1 of 3
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| obtain a stipulation to extend the time for filing of Defendants' Motion for Judgment of Acquittal

or, in the Alternative, a New Trial. [ placed the calls for them, as is our customary practice. Ms.
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Gordon Sitver
Altormeys At Law
Niath Fleor
3960 Howard Hughes Pkwy
Las Vegas, Nevada 83169
{702} 796-5555

Armeni prepared a Stipulation in hopes of a response to the numerous phone calls that were
made to the three District Attorneys employees. Copies of those documents are attached hereto.
printer and handed them to her.

4, When no such return phone calls were received, Mr. Gentile directed me to
prepare an Ex Parte Application to Extend Time and an Order for Ms. Armeni to take over to the
Courthouse, along with the Stipulation that Ms, Armeni prepared and already had in her
possession. (An unsigned copy of said Stipulation and Otder is attached hereto for the Court's
convenience.) Ms. Armeni was to go to the District Attorney's office and wait for Mr.
DiGiacomo, Mr. Pesci or Mr. Lalli to return to sign the Stipulation. However, if they did not
return, Ms. Arment would take the Ex Parte Application to Extend Time and Order to the Judge
for signature.

4, My husband was having surgery on Thursday and had to go to the doctor and
hospital for testing on Tuesday, February 24, 2009, and I had to leave the office by 1:30 p.m. to
take him to the doctor's office and hospital. All of the forgoing was done prior to me leaving the
office. |

5. [ apparently through inadvertence did not include the entire name of the motion in
the Ex Parte Application and omitted Judgment of Acquittal, which should have been included in
the title of the motion.

I declare under penalty of perjury that the foregoing is true and correct under penalty of
perjury.

Dated this /7 day of April, 2009.
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CERTIFICATE OF SERVICE
The undersigned, an employee of Gordon Silver, hereby certifies that on the / '7 day of
April, 2009, she served a copy of the Declaration of Dominic P. Gentile, Esq., in Support of

Reply to State's Opposition to Luis A. Hidalgo's Motion for Judgment of Acquittal or, in the

\ Alternative, a New Trial, by facsimile, and by placing said copy in an envelope, postage fully
prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope addressed to:
| Marc DiGiacomo

{ Clark County District Attorney
{ Regional Justice Center

200 Lewis Avenue
Las Vegas, NV 89155

Giancarlo Pesci

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 83155

Fax: (702) 477-2961

John L. Arrascada, Esq.
Arrascada & Arrascada, Lid.
145 Ryland Street

| Reno, NV 89503

L,
|

(775) 329-1253

Christopher W. Adams

Christopher W. Adams, P.C.

1800 Peachtree Street, NW, Suite 300
Atlanta, Georgia 30309

(404) 352-4636

W%@’Cm

ADELE L. JOHANSEN, an employee of
GORDON SILVER
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GORDON SILVER

DOMINIC P. GENTILE

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 82169

(702) 796-5555

Attorneys for Defendant LUIS A. HIDALGO, JR.

ARRASCADA & ARRASCADA
JOHN L. ARRASCADA

Nevada Bar No. 4517

151 Ryland St.

Reno, Nevada 89503
{(775)329-1118
{(775)329-1253 ({acsimile)

CHRISTOPHER W. ADAMS, P.C.
CHRISTOPHER W. ADAMS

1800 Peachtree Strect, NW, Suite 300

Atlanta, Georgia 30309

(404} 350-3234

Attorneys for Defendant LUIS A. HIDALGO III

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Plaintiff, CASE NO. C212667/C241394
DEPT. XXl
V8.
STIPULATION AND OQRDER TO
| LUIS A. HIDALGO, 111, #1849634, EXTEND DEADLINE FOR MOTION FOR
i LUIS A. HIDALGO, JR., #1579522 JUDGMENT OF ACQUITTAL OR, IN
| THE ALTERNATIVE, A NEW TRIAL
Defendant.

IT IS HEREBY STIPULATED by and between Plaintiff, The State of Nevada, by and
through its counsel, Marc DiGiacomo, Chief Deputy District Attorney, Giancarlo Pesci, Deputy
District Attorney and David J.J. Roger, District Attorney and Defendants Luis A. Hidalge 1 and
Luis A. Hidalgo Jr., by and through their counsel, Dominic P. Gentile, Esq., and Paola M.
Armeni, Esq., of the law firm of Gordon Silver, and Luis A. Hidalge, Ili, by and through his

1 of3
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|

attorneys of record, John L Arrascada, Esq., of the law firm of Arrascada & Arrascada, and

Christopher W. Adams, Esq., of the law firm of Christopher W. Adams, P.C., and hereby

stipulate that the time for filing Defendant's Motion for Judgment of Acquittal or, in the

DAVID J.J. ROGER, District Attorney

| MARC DIGIACOMO

|

 State Bar No, 7135

State Bar No. 6953

GIANCARLO PESCI

Deputy District Attorney
Regional Justice Center

il 200 Lewis Avenue

L.as Vegas, NV 89133

DATED this 24" day of February, 2009

i| GORDON SILVER

| DOMINIC P. GENTILE, ESQ.

I State Bar No. 1923
PAOLA M. ARMENI, ESQ:.

State Bar No. 8357

3960 Howard Hughes Parkway, 9th Floor

I Las Vegas, NV 89169

Attorneys for Deflendant

LUIS A. HIDALGQ, JR.

- ARRASCADA & ARRASCADA
- JOHN L. ARRASCADA
- Nevada Bar No. 4517

151 Ryland St.

Reno, Nevada 89503

- CHRISTOPHER W. ADAMS, P.C.
CHRISTOPHER W. ADAMS
1800 Peachtree Street, NW, #300

Atlanta, Georgia 30309

Attorneys for Defendant LUIS A. HIDALGO III

1OM71L001/6T0100.doc
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Upon Stipulation of the parties, and good cause appearing therefore,

IT IS HEREBY ORDERED that Defendants’ Motion for Judgment of Acquittal, or in the

| Alternative, for New Trial be extended to and including Tuesday, March 10, 2009.

DATED this ____day of , 2009.

VALERIE ADAIR, Distnct Court Judge
Department XXI
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Attorneys for Defendant LUIS A, HIDALGO, JR. R r‘_:,”l"‘i'f' ;

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff, CASE NO. C212667/C2413%4
DEPT. XXI

VSO

LUIS A. HIDALGO, 111, #1849634,
LUIS A. HIDALGO, JR., #1579522

Defendant.

SUPPLEMENTAL POINTS AND AUTHORITIES TO DEFENDANT
LUIS A. HIDALGO, JR.'S MOTION FOR JUDGMENT OF
ACQUITTAL OR, IN THE ALTERNATIVE, A NEW TRIAL

Hearing Date: May 1, 2009
Hearing Time: 10:30 a.m.

COMES NOW the Defendant, Luis A. Hidalgo, Jr., by and through his attorneys,
Dominic P. Gentile, Esq., and Paola M. Armeni, Esq., of the law firm of Gordon Silver, and
pursuant to the Court’s request files herewith additional points and authorities in support of his
request to make a proffer or submit a declaration that encompasses communications received
from the foreperson and two additional jury members that will establish that the jury deliberately
ignored the Court’s Instruction not to consider the statements made by Deangelo Carroll on the

surreptitious tape recordings as substantive evidence and engaged in jury misconduct.
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H

I. SALIENT FACTS PERTINENT TO THIS MEMORANDUM

At the hearing on the Motion for Judgment of Acquittal or, m the alternative, for a New
Trial, Dominic P. Gentile, counsel for Luis A. Hidalgo Jr., attempted to make a proffer of a
communication that he had with the foreperson of the jury and two additional jurors wherein
they disclosed to him that the jurors considered evidence that they had been instructed by the
Court not to consider in the manner in which they did. This communication took place in the
presence of all counsel for both defendants and Donald Dibble, the investigator for Luis A.
Hidalgo Jr. He also advised the Court that the foreperson, Mr. Wallace, was asked to set out in
an affidavit or declaration the facts they he orally communicated to the defense in the
aforementioned meeting. The prosecutor objected to this proffer, contending that it was barred
by the Nevada Statutes, although he was unable to articulate which sections of the statutes
provided the bar. Defense counsel called to the Court’s attention NRS 50.065 and argued that it
did not provide such a bar in this instance. The Court refused to take the proffer at that time and
ordered this briefing on the law to take place, which it further allowed to be accompanied by a
proffer that did not reveal anything improper.

The essence of the objection and allegation of jury misconduct requiring a new trial is
bottomed in the jurors ignoring the admonition given to them at the time of the introduction into
evidence of the audio tapes made surreptitiously at the direction of the law enforcement
investigators by Deangelo Carroll on May 23 and 24, 2005, Although Luis A. Hidalgo Jr.
objected to the introduction of these tapes in their entirety as to him, the Court ruled that the jury
would be permitted to consider the statements of Anabel Espindola and Luis A. Hidalgo I1I, but
not those of Deangelo Carroll, as to Luis A. Hidalgo Jr.’s membership in the conspiracy that
existed prior to the death of Timothy Hadland. The Court reiterated this ruling in Instruction
#40"' wherein it stated:

the statements of a co-conspirator after he has withdrawn from the conspiracy
were not offered, and may not be considered by you, for the truth of the matter
asserted. They were only offered to give context to the statements made by the

| ' Instruction #40 was objecied to by Luis A. Hidalgo Jr. on additional grounds not related to the juror misconduct

involved in this specific issue.
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other individuals who are speaking, or as adoptive admissions or as other
circurnstantial evidence in the case.

The proffer contained in the Declaration of Paola M. Armen attached hereto does not
reveal the effect that consideration of the evidence had on the jury’s deliberations or the minds of
the jurors and their decision making process, as it does not reveal the content of the statement but
merely the manner in which it was used in violation of the instructions. It does disclose that the
statements of Deangelo Carroll on the tape were used as if their content was true, which could |
only be done if they were made during the course of and in furtherance of the conspiracy and |
binding upon Luis A. Hidalgo Jr. That use was in direct contravention and disobedience to the

Court’s instructions in that regard.

IL. THE FAILURE OF THE JURY TO OBEY THE COURT’S INSTRUCTIONS AS TO
THE LIMITATIONS ON THE USE OF DEANGELO CARROLL’S STATEMENTS ON
THE TAPES IS MISCONDUCT THAT MANDATES A NEW TRIAL.

A jury's failure to follow a district court's instruction is intrinsic juror misconduct. A new
trial must be granted unless it appears, beyond a reasonable doubt, that no prejudice has resulted
from the jury misconduct. The defendant must prove the nature of the jury misconduct and that
there is a reasonable possibility that the misconduct affected the verdict. The defendant may |
only prove the misconduct using objective facts and not the "state of mind or deliberative process
of the jury." Valdez v, State, 124 Nev. 97, 196 P.3d 465, 475 (Nev. 2008). A sitting juror
commits misconduct by failing to follow the instructions and admonitions given by the trial
court. See People v, Whitaker, 2009 WL 904485 (Cal App 2 dist 2009) citing In re Hamilton, 20
Cal 4™ 273, 295 (Cal 1999). A juror who disobeys his obligation to apply the law as outlined by

the trial court is more likely than not going to have a demonstrable impact on the deliberative

949 A. 2d 140, 152 (N.H. 2008). The test is whether the juror performed his duties In

accordance with the court’s instructions and his oath. See Weber v. State, 121 Nev. 554, 119, ).
3d 107, 125 (Nev. 2005). A juror who will not weigh and consider all the facts and

circumstances shown by the g¢vidence for the purpose of doing equal and exact justice between
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the State and the accused should not be allowed to decide the case. McKenna v, State, 96 Nev,
811,618 P.2d 348, 349 (Nev. 1980).
Although the prosecutor cited no Nevada authority to the Court at the time of the hearing,

the only citation being provided by defense counsel, NRS 50.065, subd. 2, provides:
Upon an inquiry into the validity of a verdict or indictment:
(a) A juror shall not testify concerning the effect of anything upon his or any other juror's
mind or emotions as influencing him to assent to or dissent from the verdict or indictment
or concerning his mental processes in connection therewith,
When read together with NRS 48,025, which provides that all relevant evidence is admissible
unless excluded by statute or by the Constitution, the statute does allow juror testimony
regarding objective facts, or overt conduct, which constitutes juror misconduct.
The Nevada rule is substantially the same as that proposed by the Federal Advisory
Committee in 1969. 46 F.R.D. 161, at 289-90. In its published notes, the Committee observed:
"The familiar rubric that a juror may not impeach his verdict, dating from Lord Manstield's time,

is a gross oversimplification.” 1d. at 290, See McNally v. Walkowski, 85 Nev. 696, 462 P.2d

1016 (1969). The Committee continued, "The jurors are the persons who know what really
happened. Allowing them to testify as to matters other than their own inner reactions involves
no particular hazard to the values sought to be protected (by the prohibition of juror testimony).
The rule is based upon this conclusion.” 46 F.R.D. at 291. Thus, so long as the court excludes

from its consideration those portions of the affidavits which deal with "mental processes” or the

of ascertainment by any observer, without regard to the state of mind of any juror, the court

proceeds properly under the rule. Barker v. State, 95 Nev. 309, 594 P.2d 719, 721 (Nev. 1979).

Nevada law allows juror testimony regarding objective facts or overt conduct constituting juror
misconduct. Whether or not the jurors considered alleged words of Carroll in contravention of
the instructions is an objective fact verifiable and subject to being corroborated by any member
of the jury who was present when the juror urging its consideration spoke the words to do so.

What Carroll actually said or was believed by the jurors to have to have said on the tapes 1s not at
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issue under these circumstances. Whether it was heard accurately or should have been believed
or weighed against the defendants is of no consequence to the determination. The fact that it was
done in violation of the jurors oath to follow the instructions of the court is the act of misconduct

that is the focus of the inquiry. See Bushnell v, State, 95 Nev. 570, 599 P. 2d 1038, 1041 (Nev.

1979).

ITI. CONCLUSION

Because the Foreperson has refused to provide am affidavit setting out what he told
counsel on at least two occasions and the investigator on a third, this Court should either accept
as true the facts set out in the Declaration of Pacla M Armeni attached hereto or hold a hearing at
which the Foreperson can be called as a witness and examined by the Court or counsel to
establish the fact that juror misconduet took place by the jury ignoring and failing to follow the

instructions of the Court with regard to not using the statements of Deangelo Carroll on the tape

GORDON SILVER

DOMINIC P. GENTILE, ESQ.
Nevada Bar No. 1923

PAQOLA M. ARMENI, ESQ.
Nevada Bar No. 8357

1960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

(702) 796-5555

Attorneys for Defendant LUIS A. HIDALGO,
IR.
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CERTIFICATE OF SERVICE
| The undersigned, an employee of Gordon Silver, hereby certifies that on theéz day of
April, 2009, she served a copy of the Supplemental Points and Authorities to Defendant Luis A.
Hidalgo, Jr.'s Motion for Judgment of Acquittal or, in the Alternative, a New Tnal, by facsimile,

and by placing said copy in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas,

Nevada, said envelope addressed to:

Marc DiGiacomo

Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Fax: (702) 477-2922

Giancarlo Pesci
Clark County District Attorney
Regional Justice Center

200 Lewis Avenue
Las Vegas, NV 89155
Fax: (702) 477-2961

John L. Arrascada, Esq.
Arrascada & Arrascada, Ltd.
145 Ryland Street

Reno, NV 89303

(775) 329-1253

Christopher W. Adams

Christopher W. Adams, P.C.

1800 Peachtree Street, NW, Suite 300
Atlanta, Georgia 30309

(404) 352-4636

J1371-001/694760.doc

_~ADELE L. JOHANSEN/an employee of

GORDON SILVER
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GORDON SILVER

DOMINIC P. GENTILE

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555

(702) 369-2666 (facsimile)

Attomeys for Defendant LUIS A. HIDALGO, JR.

STATE OF NEVADA,

Plaintiff, CASENO. €212667/C24139%4
DEPT, XXI

VS!

LUIS A. HIDALGO, HI, #1849634,
LUIS A. HIDALGO, JR., #1579522

Defendant.

DECLARATION OF PAOLA M. ARMENI, ESQ., IN SUPPORT
OF SUPPLEMENTAL POINTS AND AUTHORITIES TO LUIS A.
HIDALGO, JR.'S MOTION FOR JUDGMENT OF ACQUITTAL
OR, IN THE ALTERNATIVE, A NEW TRIAL
I, Paola M. Armeni, do declare-as follows:
1. I am one of the attorngys_.f@r: Luis A. _:Hidalge;, Jr. in this matter and have been
since its inception.

2. I was one of the trial attorneys in this matier and attended the post-verdict

debriefing of jurors Kirk Wallace, Alicia Jackson, and Gina Ryeczyk with Dominic P. Gentile,

I immediately after the verdict was rendered on February 17, 2009.
3. During that debriefing the foreperson, Mr. Wallace, as well as jurors Mrs. Jackson
| and Ms. Ryeczyk informed us that on Friday February 13, 2009, at the close of deliberations for
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Il

the day, all three of them were in possession of a reasonable doubt as that term is defined by the
instructions.

4, All three jurors advised us that on February 17, 2009, at the suggestion of another

|| juror whom they named, they considered the statements of Deangelo Carroll contained in the

surreptitious tape recordings made by him on May 23 and 24, 2005, for the truth of the matter
asserted in the statements by Carroll.

5. It was after considering those statements for their truth, and not as instructed by
the Court in Instruction #40, that they changed their vote.

6. Although all three jurors told us specifically what it was that they heard Carroll
say on the tapes that caused them to change their votes, I am not revealing that information in
this affidavit as I believe that it may transgress the Court’s ruling as to the scope of the permitted
proffer.

7. On or about March 9, 2009, I was contacted by the jury foreman, Kirk Wallace
regarding his previous conversations with Dominic Gentile and Don Dibble in reference to a
possible affidavit.

8. It was also my understanding from Mr. Wallace that he contacted the District
Attorney’s involved in this case, aithough I cannot recall specifically if he spoke to Mr.
DiGiacomo or Mr. Pesci, it is my belief that he did have a conversation with one of them
regarding the request for an affidavit from the detense.

9. I spoke at length with Mr. Wallace regarding the case and his willingness to sign
an affidavit.

10.  Mr. Wallace reiterated what was previously discussed the day the jury returned a
guilty verdict, specifically that the jurors took into consideration the statements of Deangelo
Carroll on May 23 and 24, 2005 as the truth, It was identical to what he and the other jurors told
us on February 17, 2009 and confirmed that they used Carroll’s statements for the truth of the
assertions therein.

11. Based on my conversation with Mr. Wallace, I drafted an affidavit for his

consideration. Although the affidavit included specifically what it was he and the two other
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jurors heard Carroll say on the tapes that caused them to change their votes, I am not revealing
that information in this affidavit as I believe that it may transgress the Court’s ruling as to the
scope of the permitted profier.

12. 1 asked Mr. Wallace if he would be willing to review the affidavit and sign it. He
stated that I could fax him the proposed affidavit but he wanted to think about it and speak to his
father regarding the same. I faxed Mr. Wallace the affidavit.

13.  On or about March 10, 2009, I received a voice message from Mr. Wallace stating
that he would not sign the affidavit. One of the reasons he stated for not signing the affidavit
was that he did not feel comfortable signing the affidavit without speaking to the other jurors.

14. [ am unaware if Mr. Wallace had subsequent conversations with any of the
District Attorneys in this matter after the draft of the affidavit was sent to him,

I declare under penalty of perjury that the foregoing is true and correct.

Dated this A7 day of April, 2009,

PAOLA M. ARMENI, ESQ.
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SENT
GORDON SILVER
DOMINIC P. GENTILE

Nevada Bar No. 1923 | \,\ o4 iy Qg
Email: dgentile@@gordonsilver.com fun \‘3 - y

! PAOLA M. ARMENI Y T
Nevada Bar No. 8357 N A
Email: parmem{@gordonsilver.com é /( L
3960 Howard Hughes Pkwy., 9th Floor L IR a7 THE

L.as Vegas, Nevada 89169
Tel: (702} 796-5535

| Fax: (702) 369-2666

Attomeys for Defendant LUIS A. HIDALGO, JR.

DISTRICT COURT
CLARK COUNTY, NEV
| =2y
STATE OF NEVADA, | - ,
Plaintiff, CASE NO. C2126677C241394 ;
DEPT. XXI
V5.

LUIS A. HIDALGO, ITT, #1849634,
LUIS A. HIDALGO, JR., #1579522

Defendant.

H

LUIS A. HIDALGO JR.’S SENTENCING MEMORANDUM

Hearing Date: June 23, 2009
Hearing Tume: 10:00 a.m.

COMES NOW the Defendant, Luis A. Hidalgo Jr. (hereinafter, “Luis Jr.”}, by and
through his attorneys, Dominic P. Gentile, Esq. and Paola M. Amment, Esq., of the law firm of
Gordon Silver and hereby submuts this Sentencing Memorandum and exhibits in connection with
his sentencing presently scheduled for June 23, 2009 at 10:00a.m. This Memorandum sets forth
Luis Jr.”s posttion regarding the appropriate sentence to be imposed.

i
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i

i
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Dated this / ? day of June, 2009,

DOMINIC P. GENTILE

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

(702) 796-3555

Attomeys for Defendant LUIS A. HIDALGO,
JR.

UNDERLYING CHARGES AND FACTS SURROUNDING THE INCIDENT

Despite the jury verdict, Luis Jr. maintains his innocence as to the conspiracy and murder
conviction. Luis Jr. admitted during the trial that he paid money to Deangelo Carroll to be given
to Kenneth Counts; however, did not participate nor have any knowiedge of a plan to murder or

harm Timothy Hadland and only paid the money out of fear after the {act.

BACKGROUND

Luis Jr. 1s a 58 year old man who has resided in Las Vegas since approximately 1999,
Born in El Salvader, Luis J1. moved to the United States, specifically, the State of California, at
the age of 7 ¥2. Luis Jr. as a young man was involved with law enforcement. He was the first
Community Service Officer in California, acting as a liaison between the community and the San |
Bernardino Police Department. Luis Jr. also worked with the Sheriff’s office in Redwood City,
as an ID Clerk. Although Luis Jr. enjoyed working with the police departments, he eventually
went to work for his father in his auto body and towing business.

Luis Jr. has demonstrated through his life so much kindness to others. While he worked
for the family auto body/towing business, the business participated in an important program for
the City of San Bruno towing inoperable vehicles for free and dropping off tires and batteries for

free.' Luis Jr. separate and apart from the business also individually was very active and

 See Exhibit 1.
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dedicated to his community and meore specifically the children of that community. He worked
for approximately 25 years with the Junior 49ers” and Berkeley Farms Programs. These
programs were both geared towards children. The children loved him. A close [riend of Luis
Ir.’s, Rodolfo Villalta, remembers one child enthusiastically and with admiration teliing him that
“Louie is awesome!>” For his work with both these programs, he received two (2) Proclamations
from the City and County of San Francisco, Mayor Wiilie Brown, Jr. declared December 10,
1996 and January 27, 1999 as LUIS HIDALGO DAY in San Francisco®'. In 1998, the NFL
Alumm San Francisco Chapter named Luts Jr. Man of the Year .

When Luis moved to Las Vegas in 1999, he began to run the Palomino Club and
eventually became the owner of the Palomino Club and Simone’s Auto Plaza. He continued to
run both businesses until 2005, Luis’ dedication to the community did not end while in
California. Prior to Luis Ir. being incarcerated, co-defendant Anabel Espindola would
continually introduce inmates to Luis Jr. and ask for his assistance in helping them. Luis Jr.
would oblige with money and sometimes a place to stay. In January 2007, Luis Jr. tock on an

immense responsibility of taking caring of a baby boy that belonged 10 one of the inmates who

! had no one to assist her with the child®. Luis Jr. loved and nurtured the baby. He provided the

newborn with a secure and loving environment. He took care of the baby for 6 months until the

baby’s mother picked up her son and never looked back.

CRIMINAL BACKGROUND

Luis Jr. has no prior criminal history.

MEDICAL BACKGROUND

Prior to being incarcerated at the Clark County Detention Center, Luis Jr. was under the

i % Gee Exhibit 6.
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| care of two separate physicians and had approximately eight diagnoses. These diapnoses are as

follows: Diabetes Mellitus, Hyperlipidemia, Hypertension, Edema, HDL deficiency, HTN

benign, Angina Pectoris, Right Bundle Branch Block and Left Anterior Fascicular Block’. Luis

~ Jr. also has additional medical concerns which include: Congestive Heart failure, chest pain,
abnormal stress test and tobacco use disorder®. Due to his various health oroblems, Luis was

prescribed approximately five (5) medications that he had to take daily which include Metoprolo,

Metformin, Diovan, Avandaryl, Simvastatin and Aspirin.9 Luwis Jr. has also fallen victim to two
strokes in the last couple years with the most recent one hindering his motor skills of half of his
peripheral extremities'”.

Cuarrently, Luis Jr. continues to be under a doctor’s care in the Clark County Detention

Center, receiving numerous medications.

FAMILY/FRIENDS SUPPORT

Luis Jr. is fortunate o have the support of family and numerous friends. This support has |
been present through this entire criminal justice process. As the court may already be aware, his
wife, daughter, daughter—in-law and close family friends, the Villalta family'', were often a
fixture in the courtroom during many if not all the court proceedings including the trial. Thereis
not one court appearance since the inception of this case, in that Luis Jr. has not had support in

the gallery. Their presence alone should signify the tremendous love they have for Luis Jr.

7 See Exhibit 7.
® See Exhibit 7.
? See Exhibit 8.
' See Exhibit 9.

" Letters were written on Luis Jr.’s behalf by the Villalta family. See Exhibits 3, 6, 9.
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CONDUCT WHILE ON BAIL

Perhaps, even more significant than Luis Ir.’s conduct while on bail is Luis Jr.’s conduct
prior to the current criminatl charges coming to fruition. Despite being a suspect in the murder of
Timothy Hadland since the incident occurred in May, 20035, Luis Jr. remained in Las Vegas,
never attempting to evade the jurisdiction of the State of Nevada.

Ultimately, Luis Jr. was arrested in February, 2008. On April 1, 2608, while the case was
still a death penalty case, this Honorable Court ordered that bail be set in the amount of $650,000
with a condition of house arrest'®. Luis Jr. was subsequently released from the Clark County
Detention Center on Aprii 3, 2008 and remained cut on bail until the jury returned their verdict
on February 17, 2009. While on bail, Luis Jr. remained trouble free and in full compliance with
his house arrest. Despite, no longer owning the Palomino Club or Simone’s Auto Plaza, Luis
Hidalgo actively sought employment and eventually, maintained a clothing booth at the indoor

swap meel.

OTHER DFENDANTS

Unique to this case, is the ouicomes of all the other defendants. Rontae Zone although
not a named defendant but clearly an accomplice was not even charged. Kenneth Counts the
person who was identified by three (3) different people as the shooter is acquitted of the murder
and the only reason he is doing a significant amount of time is due to him receiving small
habitual treatment. Jayson Taoipu strikes a deal with the prosecution and receives probation.
Anabel Espindola, who clearly was involved from the evidence presented at trial, is currently on
bond with no sentencing date and when she does get sentenced will receive probation. On less
evidence that was presented for all the above people’s involvement in the death of Timothy
Hadland, Luis Jr. is the one that will be punished the most severely.

CONCLUSION

Luis Jr. is a man who has dedicated his life to the community and whose community

12 See Exhibit 10.
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1 § turned its back on him on February 17, 2009 when they found him guilty of crimes that he did

2 || notcommit. Luis Jr. is a 58 year old man who is in poor health. Prior to these accusations, Luis
3 || Jr.in his 58 years has never been accused of being anything but law abiding. These factors need
4 # to be taken into consideration when the Court determines what Luis Jr.'s sentence shouid be.

5 §| The Court’s hands are tied in the fact that 1t cannot go bevond the two options of sentencing

6 i provided in NRS 200.030. However, the Court can and should sentence Luis Jr. to the less

7 || severe sentence of the definite term of 25 years with parole eligibility at 10 years for Count 1 —
8 || Murder in the 2" degree and equal and consccutive term as mandated by law for the deadly

9 || weapon enhancement with Count 2 running concurrent to Count 1.

10
Dated this 19™ day of June, 2009.
11
12 Respectiully Submitted;
13
GO
14 4
| A
15 N
| DOMINIC P. GENTILE
16 Nevada Bar No. 1923
PAOLA M. ARMENI
17 § Nevada Bar No. 8357
3660 Howard Hughes Pkwy., 9th Floor
18 | Las Vegas, Nevada 89169
(702) 796-3555
19 | Attorneys for Defendant LUIS A. HIDALGO,
JR
20 §
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1 CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on the 19" day of
June, 2009, she served a copy of Luis A. Hidalgo Jr.’s Sentencing Memorandum, by facsimile,
and by placing said copy in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas,
Nevada, said envelope addressed to:

Marc Di(acomo

Clark County District Attormney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Fax: {702)477-2922

Attorney for: State of Nevada

L B e . ¥, T -

iQ
Giancarlo Pesci

i1 || Clark County District Attorney
Regional Justice Center

12 || 200 Lewis Avenue

Las Vegas, NV 89155

13 || Fax: {(702)477-2961

Attorney for: State of Nevada
14

15

16

Anna Dang, an employee of
17 GORDON SILVER /

18
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EXHIBIT 2




s Hidalgo Jr.
1975 - 1998

he San Brancisco FORTY NINERS
THANK YOU for twenty=five
years of service and support
in- helping the voung people
of our community realize their -
dream of seeing & pro football game
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To The Honorable Valerie Adair,

I hope you will read my letter, and take into consideration my following plea.

There is no lesson that Luis Hidalgo Jr. could learn in a life sentence that he has not
iearned in the past twelve months under house arrest. 1 do not believe the imprisonment
of this man is a demonstration of justice, nor a fair punishment for his crimes. He is a
good person. Unfortunately, Luis lawyers did not take the opportunity to show the jury
what a great citizen Luis is. Despite his faults, it is my opinion Luis is a person worthy of
admiration. I admire him for his community involvements in the San Franciseo Bay Area,
his professional career as a police officer, and his career as owner of one of the most
respected auto body repair facilities for more than three decades. More importantly, 1

support him as a human being who, flaws included, has demonstrated so much kindness
to others.

The Luis Hidalgo I know is a man who supports his community. For thirty years Louis
managed the San Francisco 4%er Juniors, a non profit organization put together by
Berkeley Farms and the 4%9ers Association. One day I was stopped by one of the
participants, a young child, who enthusiastically and admiringly informed me, “Lout is
awesome!” During those thirty years Luis never walked around the field with
bodyguards, he never demanded anything, nor took advantage of his popularity. He is a
simple citizen who knows how to help and improve his community by serving the most
valuable asset of any community, the children. The Luis I know constantly strives to
mspire children to be strong, educated, self-less, and confident in themselves. Luis
developed the 4%er Juniors Program to be an opportunity for children to have an
experience outside their confined and seemingly hopeless environment in the inner city,
and explore a new experience outside their own community. This is the Luis I know, a
man for others.

Luis is a good person with so much more to offer his fellow citizens. Please take into
consideration the Luis I know on the day of his sentencing.

Thank you.

Rodoifo Eliseo Villalta
10665 Gilespie St
Las Vegas NV 89183
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San Francisco

WEREAS, our nation’s children are our mest precious

resource and our very future; and

WEREAS, Luis Hildalgo. has fully demonstrated this

understanding by his most admirable and dedicated support of the
Junior 4%ers Program; and

WHERFEAS, theJunior 49ers Program for over 40 years has
touched, inspired, and enriched the lives of children throughout the
Bay Area by providing an opportunity for them to attend 49ers
football games— games they may not otherwise attend because of
stadium sellouts or financial reasons; and

WHERFEAS, for twenty years Luis Hildalgo has volunteered

his time to the Junior 49ers Program. Every year, because of his
efforts, thousands of children from our community have directly
benefited from the program; now

THEREFORE BE IT RESOLVED, that 1,

Willie L. Brown, Jr., Mayor of the City and County of
San Francisco, in honor of Luis Hildalgo’s contributions to this
important program, do hereby proclaim December 10, 1996 as. . .

LUIS HILDALGO DAY
in San Francisco!

- set my hand and caused the Seal of the City
and Cqunty of San Francisco to be affixed.’

" Willie Ledbis Brown, Jr.
Mayor .~ ¢
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City and County
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WHEREAS, in 1973, Luis Hidalgo Ir. started with the Berkeley
Farms Program; and

St TR LT W N S

WHEREAS, for the past 25 years Luis szalgo has donated his
time as a volunteer; and

WHEREAS, Luis Hidalgo has remained committed to the
program with the children as his first priority; and

.

WHEREAS, in the last 25 years his job has been to coordinate

the activity at Candlestick Park in overseeing game day 10gist1cs
and Berkeley Farms activities; and

RGP AL S AR b S AT A nr s et

%

WHEREAS, Luis Hidalgo has currently coordinated with the
NFL Alumni San Francisco Chapter the presentation of a player’s
jersey donated by the NFL. Alumnt to the mascot; now
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AR TS
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THERFEFORE BE IT RESOLVED, that 1, Willie L. Brown,
Jr. Mayor of the City and County of San Francisco, do hereby
proclaim January 27, 1999 as...

LUIS HIDALGO DAY

in San Francisco!

IN WITNESS WHEREOF, T have hereunto [
sef my hand and caused the Seal of the City 1.
wof San Francisco to bg affixed.
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To the Honorable Valerie Adair,
This letter is in regards to Luis Hidalgo ir.

I am writing this {etter in hope that after reading it you will come to know the Luis Hidalgo | am
acquainted with.

Mr. Luis Hidalgo has been a family friend of mine for the past 40 years. Our fathers worked together in
California, and as a result Luis and | have maintained a close friendship. In the late seventies my
husbands decided to further his education and establish a career in the United States. The Hidalgo's
generously offered my hushand a job to help make his transition as a foreign student in America as easy
as possible. Luis Hidalgo's selfless generosity earned my husband’s eternal respect and loyaity. When
Luis Hidalgo Jr. decided to modernize his family’'s auto body shop, he hired my husband, a computer
programmer, to install their computer system. Again, my husband and family have always had high
regards and respect for Luis Hidaigo. in 2001, my husband, along with many other dotcomers in the Bay
Area, lost his job. My husband was jobless with a family to support. More important, my hushand now
had our children’s education to pay for. Our son was now in college, and our daughter was attending a
prestigious college preparatory. When Luis discovered my hushand’s unemployment, he offered my
husband work until he could get back on his feet. In 2002 my husband and | agreed upon our daughter’s
high school graduaticon the following year, we would uproot from California to Las Vegas. Luis again
offered my husband a job at the body shop, and later at the Palomino.

in all the years 1 have known Luis Hidalgo | have never known him to be violent or vindictive. On the
contrary, | have seen him reach out and help many people with advice, jobs, loans, and on occasion,
with a temporary roof over their head. Luis Hidalgo is a man with the ability to empathize for those
around him. inJanuary of 2007, Luis expiained he would be helping an inmate, a woman without
anyone to help with her child. When { went to visit Luis, 1 surprisingly found a three day old newborn. i
watched Luis love and nurture a baby, even though he had recently suffered from a stroke, and was
regaining his motor skilis. Luis went above and beyond the expectations of a legal guardian. He not only
provided a newborn with a safe home, food, and clothes, but also purchased everything available for a
baby. More importantly, Luis made the newborn feel wanted, secure, and loved. Six months later the
baby’s mother came and picked up her son, and never looked back. When | asked Luis how he could not
feel used he replied, “it was meant for me to give him a clean start.”

i have been at Luis side aimost every day the last two years, and | have seen him lose the son that had
always been at his side, the woman he loved, both of his businesses and the respect he was accustomed
to. Yet through all his losses Luis has held his head up high, waiting for the day when his innocence
would be revealed.

On the last day of his trial, Luis failed to receive the justice he deserved.

As a judge | expect and assume you are a person with immense integrity, and it is to this integrity that i
appeal for compassion, mercy, and above ail, justice.

PA3183
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STRTEMENT OF TODAY'S TRANSACTIONS

e R B O P

Pate 1270472007
Account Number t 348483 L
Patient Nzame : Hidalgd,-LuiS:A:;_f“
Sex : M R
Rddress : 10485 RANCHO DESTINO'RD ..
City, State, Zip : LAS VEGAS, NV 89183 ¥
Medical Record # : 349463
Home Phone Number : 702/454-7930
Date of Birth : 11/28/719590
Fatient Type : COMMERCIAL
<<XReferring Physician : GONG, ROBERT»>>
C INSURANCE CARRIER INSURED _ - INSURED ID GROUP ID
P URITED HEALTHCARE LUIS RIDALGQ 801441778 5G3777
ROBLEM LIST:
- Diabetes Mellitus 250.0
- Hyperlipidemia 272.4
- HDL defiency 272.5
Tobacco Use Disorder 305.1
~ Hypertension 401.9
- Angina Pectoris 413.9
- Bight Bundle Branch Block And Left Anterior Fascicular Block 426.52
- Congestive Heart Failure 4£28.0
« = Edema 7§2.3
10. Chest pain 786.50
11. Chest pain 786.50 -
12. - Abnormal Test-Abrormal Exercise Stress Test 7%4.30

DATE OFFICE PROCEDURES AND SERVICES  -CHARGE DIAGNOSIS PRGV
12f04507 OFFICE VISIT-ESTABLISHED LVL4 11000 401.5 JNG
12704707 ELECTROCARDIOGRAM © 128,08 413.9 JNG
12/04/07 GUARRANTOR ON-ACCT PAY .CG 0
TOTAL CHARGES : . 230,00

TOTAL COPAY/COC-INS : .00

PAYMENTS TODAY 23.00

REMITTANCE

NEXT SCHEDULED APPOINTMENT

Appt Bate Appt Time Provider Facility

fanls b e ——— === ——— e o e D B _—— e e T

12/19/07 10:45 AaM Jeannette Nee, M.D. GRV

Piease call our office (702} 731-8224 within 24 hours to re-—schedule

should you be unable to meet your appointment.

Thank you.

s I R e e - o
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.MAIL SERVICE
“{NVOICE/RECEIPT

CAREMARR] CAREMA __ |
CAREW\%I' S Balance Due Upon Receipt

{ | : 11 L $Q . a0
TR } .

627619782 | o
LUIS A. HIDALGOJR |
10485 RANCHO DESTINO ROAD
LAS VEGAS, NV 89183 "

Please return the tap parrwr of Ik:.,s.' ﬁ:.-rm with' ymzr paymen'
See reverse side far pa}ment or ref&ﬁa’ options. *

e et edean . | Retain the bottom pagggg_o{}fzﬁ_[am:;oryaur recg;:d.g_ _____ [
R TR -7 Summary’ far .rder. GG00004303846405
cvs - - Dater 1z2/12/2007

| cAREMARK: Days | E ;, . Benefit Co-Pay
N.me Quantity Supply - 4R _“Provider Paid _ Amount

LUIS A. HIDALGO JR
Rx# 639530457, .. - = 9{3 E-‘%.
LUIS. A BIDALG ;;R:_-‘ SR

Rx# 639530460_.%?-.' R
LUIS A-HIDALGO MR
Rx# 6395304?2 §

LUIS, 6o
Rx# 639530456

LUIS A. HIDALGO R e
Rx# 643887030 . “SOEA -

Your physician, auﬁfzonzed a: r:h;:nge,m Hisd
Infomansn rEgard‘mg !iu.s pr&si:npt 1L

Shlppmg Charge - S T R | c $0 GO,
Previous Accuunt Balance B . - T T | $G GG:;
Payment Received with this Ordér by VISA I I o g139.49
Balance Due Upon Receipt o $0.00

A Balance Due may not reflect payments recently mailed separate from this ﬁrder,

Thank you for your participation. Please remember that-you can order refilis onfine at-www.garemark, com
If you have any questions, you can contact Caremark Customer Care at 1-800-373-8851 Pape i
PA3190
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To the Honorable Valerie Adair,

This letter is my attempt to show why Luis Hidalgo is a good person who deserves a second
chance.

Luis Hidalgo was a police officer in the Bay Area for San Bruno, and a successful business man in
the Bay Area and Las Vegas. More importantly, he reached out to inner city children for 30 years
through his work with Berkeley Farms. His work with inner city children earned the respect of the 49ers,
and acknowledgement from the NFL. Yes, he {acks perfection, but no one is perfect. Daspite his

imperfection, he is a person who can learn from his mistake. For this reason | ask and hope for
compassion from the court,

| seek compassion from the court with respect to Mr. Hidalgo’s health. He suffers from diabetes,
hypertension, high cholesterol, high blood pressure, and survived two strokes. His most recent stroke in
2007 greatly hindered the motor skills of half of his peripheral extremities. All of Mr. Hidalgo’s heaith
conditions require medication, a strict diet, and {ack of stress. | fear Mr. Hidalgo's age, health

conditions, and stresses accompanied by imprisonment will eventuatly lead to another stroke with a
hopeless cutcome.

Mr. Hidalgo has lost his businesses, his home, and the respect he once had. A year ago a man
who once enforced the law found himself being punished by the law. He spent a month in jail followed
by a year under house arrest. In spite of his losses, he fails to show anger and resentment. Instead, Mr.
Hidalgo sought solace in God through the Catholic Church. During a time of immense frustration, Mr.
Hidalgo found a positive outlet of support through his faith, and bible study. Yes, Mr. Hidalgo lacks
perfection, but he is a person who can learn and grow from his imperfection. If given a second chance
he can earn back the respect of his community. For these reasons i plead for compassion from the court.

Sincerely,
- F__f
‘ } g t“-f'— B J,‘! -’.:;T(‘ m-_-‘:‘-:}

” o sl
‘f: “__ﬂr ff (( J/‘,.- - 'A‘,- . !",.-‘r" . -
L,,..-r""f ‘/ > - ‘-/'”'f L— s -“," /‘1" . ..

: 3

,.-"‘/ -
o £

Jacqueline E. Villalta
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Blackstone Criminal/Probate Court Case Inquiry Page 1 of |

District Case Inquiry - Minutes

Hcme Case 08-C-241384-C Just Ct. 07-GJ-00101 Status ACTIVE
Summary Case#
Case Activity Plaintiff State of Nevada Attorney Roger, David J.
Calendar Defendant Hidalgo Jr, Luis Attorney Gentile, Dominic P.
Continuance o _
Minutes Judge Adair, Valerie Dept. 21
Parties - .
Def. Detail Event 04/01/2008 at 09:30 AM DECISION: BAIL AMOUNT
Next Co-Def. . :
Charges Heard By Adair, Valerie
Sentencing Officers Denise Husted, Court Clerk
Bail Bond Janie Olsen, Reporter/Recorder
Judgments Parties 0000 - State of Nevada Yes
o S1
g:;;:cégaﬁi 007135 Pgsgi, Giancarlo Yes
Corp. Search 006955 Di Giacomo, Marc P. Yes
Atty. Search 0001 - Hidalgo Jr, Luis Yes
Bar# Search D1
tD Search 001923 Gentile, Dominic P. Yes
Calendar Day . : . . .
Holidays NMr. Gentile stated that Mr Hld:gtge Jr. never used his fgtherg
identification when visiting the jail. He stated that after investigating
Help the situation, there was a problem with the jails computer system, and once
Comments & the mistake was made, it continually defaulted to the wrong Hidalgo.
Feedback Following further arguments by Mr. Gentile and Mr. DiGiacomo, COURT
Legal Notice ORDERED,

BAIL IS SET at $650,000.00 with House Arrest. FURTHER, the Defendant is o

SURRENDER HIS PASSPORT and is to have NO CONTACT WHATSOEVER
with Ms.

Espindola. Collogquy regarding trial date. Counsel advised the State will be
moving to consolidate this case with the other case. My. Gentile advised he
will maintain the passport until he finds out where it is 1o be surrendered.

CUSTODY

Due to time restraints and individual case loads, the above case record may not reflect all
information to date.

Top Of Page Generated by BLACKSTONE ... the Judicial System
© 2008 All Rights Reserved, CMC Software

PA3196
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THE STATE OF NEVADA,
) CASE NO. C212667

CASE NO~C2413593~
DEPT. XXI s

Plaintiff,
VS,

LUIS ALONSO HIDALGOQ, aka LUIS
ALONSQ RIDALGO, Ill, LUIS HIDALGO
JR., aka LUIS A. HIDALGO,

Defendants.

BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE
TUESDAY, JUNE 23, 2009

RECORDER’S TRANSCRIPT OF HEARING RE:
SENTENCING

APPEARANCES:

FOR THE STATE: MARC DIGIACOMO, ESQ.
Chief Deputy District Attorney
GIANCARLO PESCI, ESQ.
Chief Deputy District Attorney

FOR THE DEFENDANTS: DOMINIC P. GENTILE, ESQ.
PAOLA M. ARMENI, ESQ.

JOHN L. ARRASCADA, ESQ.
CHRISTOPHER ADAMS, ESQ.
RECORDED BY: JANIE L. OLSEN, COURT RECORDER/TRANSCRIBER
RECEIVED
JUL 13 2008 1 PA3197

HID PA03031
~LERK OF THE COURT

| DISTRICT COURT T
ORIGINAL ¢ ar COUNTY, NEVADA R
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LAS VEGAS, CLARK COUNTY, NV., TUES,, JUNE 23, 2009

THE COURT: Allright. This is the time for State of Nevada versus Luis
Hidalgo Ill and Luis Hidalgo Jr,, both of whom are present in custody with all of their
attorneys. This is the time set for the rendition of sentencing.

|s there any reason we cannot proceed with sentencing at this time?
And then | have some preliminary matters to address.
Before we do that, Mr. Adams, you had an issue with an order?

MR. ADAMS: Yes, ma'am, related to a matter which we'd previously
addressed about U.S. savings bonds belonging to Mr. Hidalgo Il were introduced
into evidence. The parties have reached a stipulation to release those into the
custody of Mr. Arrascada on behalf of Mr. Hidalgo Ill. We’re making copies of the
stipulation and our proposed order for the Court, and we will work on that. We'll
substitute in either photocopies or actual photographs of the evidence, and we
agree that nothing about the authenticity of the savings bonds is an issue related to
our case.

THE COURT: All right.

MR. DI GIACOMOQO: And Mr. Bunin has signed that on behalf of Mr. Figler --

on behalif of Mr. Carroll, which is the outstanding defendant set for trial.
THE COURT: Allright. As soon as that's presented to the Court, the Court
will sign that releasing the bonds.
Before we move into the sentencing, there are some outstanding
matters that | just want to address on the record. This is not a substitute for the
more detailed written decision which will be forthcoming and has not been filed yet

with the clerk.

2. PA3198
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to come in and to say how that had impacted their consideration of guilt.

The defense raised some interesting and important issues with respect
for the motion for judgment of acquittal and the motion for new trial which the Court
has spent some time carefully considering. | want to address just on the record right
now the most important points and the Court’s reasoning, and again, this is not a
substitute.

With respect to the purported juror misconduct with -- according to the
defense -- misusing the jury instructions and the consideration of the words of
Deangelo Carroll on the audiotape reconciling that with the, | believe it's the Meyer
decision, which says, Misuse of the instructions is juror misconduct and then goes
on in the same sentence, | believe, to say, But you can't consider the thoughts and
deliberations.

| think that this case is distinguishable in that that case it was clear that
they had considered punishment, and the Court said, Well, that could have impacted

their deliberations. it did not require the individual jury members or the jury foreman

The Court said, Well, it might have, and that was something that - in
terms of them having considered the punishment, that was something that was
disclosed publicly.

This case, | think, goes to the very heart of how the jurors evaluated the
evidence, what evidence they found to be important, and | think that goes to the
essence of the deliberative process, and | think that that exactly is the kind of thing
that our statute seeks to prevent.

Additionally, with respect to the purported misconduct in considering the
statement of Deangelo Carroll, | would just note that that could even be considered

an adoptive admission by Ms. Espindola and Mr. Hidalgo Il in their response or lack

3. PA3199
HID PA03033
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| *
of response to that comment made by Mr. Carroll. So to that extent it could be
considered as the Court had previously ruled -- again, that’s an issue for appeal
rightly or wrongly -- that for purposes of the conversation of the cover-up the
conspiracy was still ongoing and that there was a new conspiracy with respect to the

With respect to the verdict form where we separated battery and then
battery with substantial bodily harm and/or battery with a deadly weapon, perhaps
the better verdict form would have been battery with substantial bodily harm with a
deadly weapon, battery with substantial bodily harm without a deadly weapon. That
was not, according to my recollection, offered.

| think that if you consider the totality of the jury instructions with respect
to the use of a deadly weapon, any potential problem in not separating those out |
don’t think is fatal to the verdict because again, there were other instructions relating
to the use of a deadly weapon and what not, and | think that that takes care of it.

Again, no one gave a verdict form saying battery with substantial bodily
harm with a deadly weapon, battery with substantial bodily harm without a deadly
weapon. To just separate it out other than that wouldn't have made any sense
because you could have found bath obviously that they intended battery with
substantial bodily harm and battery with a deadly weapon.

With respect to the interpretation of the evidence to support the verdict
which was raised, obviously, by both, you know, defendants, | certainly think that
there was enough evidence here to support, you know, at the end of the day | don't
know whether or not they conspired to kill Timothy Hadland. | don’t know whether or
not they conspired to commit substantial bodily harm or not. That’s me personally,

but [ think there certainly was sufficient evidence that the conspiracy went beyond a

4- PA3200
HID PA03034
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THE COURT: That would be the clerk’s -- my preference would be to redact

those lines so that we have a copy that is publicly accessible and then to have a

complete copy placed under as a, like a Court’s exhibit or placed under seal.

MR. DI GIACOMO: Pm just saying that someone needs to withdraw it
currently from the file.

THE COURT: Allright. Ms. Husted will do that.

MR. DI GIACOMO: ‘Cause it's on Blackstone currently.

THE COURT: Do you understand the order, Ms. Husted?

THE CLERK: |do.

THE COURT: And just for the record it's lines --

THE CLERK: 18 through 21, page 2.

THE COURT: Yeah, 18 starting with Luis Jr., and 21 --

MR. DI GIACOMO: The whole line would be fine.

THE COURT.: Allright. The whole line.

Those housekeeping matters aside, is the State ready to proceed with

their argument?

MR. DI GIACOMO: And I'm going to be somewhat brief. | have a few items

to give to the Court; I've shown the defense counsel. The family has photos of Mr.

[l Hadland in real life, and there is a letter from the family that we've provided to the

defense related to their position of sentencing.
Obviously, the choice for the Court is really from the State’s point of
view whether or not you give him a life sentence or you give him a term of years.
I'd like to address Luis Hidalgo Il first because there's an additional
sentencing consideration for the Court. I’'m not going to get lengthy into arguing for

substantials, consecutive time from the solicitation to commit murder counts, but

Q- PA3201
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those counts are wholly independent of the murder in this case, and the fact that the
defendant committed those at a separate period of time is indicative that there are
different victims, and while the Court may not see them as victims certainly he
solicited an individual that he knows has aiready commitied a murder to kill two
more people and certainly consecutive time would be appropriate.

So that leads us o the murder count. | recognize that the legislature as
to both defendants provides the Court the possibility of giving a term of years in a
case that involves second degree murder, and as the Court knows, second degree
murder is a broad range of activity, and that activity can be as minor as an inherently]
dangerous felony that never intended harm to an individual all the way up to
intentional murder without premeditation and deliberation, and | heard the Court
earlier say that these individuals intended to commit substantial harm to Timothy
Hadland. | can’t imagine the legislature thought that a term of years is appropriate
for that type of behavior.

It's certainly the position of the State of Nevada that Timothy Hadland's
life had more value than a term of years, and if's our position that they both deserve
a life sentence.

As to their sentencing memorandum, there are two issues Fd like to
correct to the Count. lt has always been the State’s position, and | don't think the
Court would dispute this, had a jury determined that Kenneth Counts was the
shooter, he would have not received a term of years.

In addition to that, they represent that the Court is going to give Anabel
Espindola probation at some future point in time. if's my belief based upon the
times that I've been in this couriroom that that statement is not an accurate

probability of occurrence, and | do not think that it's appropriate to sentence these

PA3202
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two individuals based upon either the sentence of Ms. Espindola or the sentence of
Mr. Counts. They are responsible and accountable for their actions they took in this
case, and certainly Mr. Hadland and his family are entitied to a life sentence for the

individuals for the actions that they took, and I'll submit it to the Court.

THE COURT: Allright. Thank you.

Who would like to speak -- well, would the attorneys like to address the
Court first, or would you like to have your clients address the Court first?

MR. GENTILE: Your Honor, I'll address the Court first.

THE COURT.: Allright. Thank you.

MR. GENTILE: It's almost four decades I've been doing this, and | can’t
remember another day that I've dreaded as much as | did this morning because
candidly | didn’t anticipate it in advance.

It is rare in my career that | would allow a person 1o testify in his own
behalf at trial, but that happened here for two reasons. Number one, because from
the very beginning, day one, when | flew back from San Diego and met with Mr.
Hidalgo and Anabel Espindola and from what | was told by Mr. DePalma and Don
Dibble about what occurred the day before | met with them, this account of what
occurred never changed, not once.

The jury’s acted. Nothing’s going to change that now and certainly not
in this courtroom, but | looked at two things here that just don't warrant a life
sentence. One, the fact of the matter is even according to Anabel Espindola whose
credibility not only did we assail, but | don't think anybody really believes that she
told the truth in this courtroom, but even with all of her bias she conceded that she
was the one who learned from Deangelo Carroll that Timothy Hadland had been

talking badly about the Palomino Club and that she was the one who told Luis
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Hidalgo Jr., about that.

His response to that and his testimony about his response to that has
never been refuted. Nobody testified that there was some discussion that took
place between him and anybody else wherein a murder or a serious beating was
even discussed. The jury, of course, found not enough evidence for a conspiracy
that an agreement was made to murder him. They did find that either one or the
other of the objectives of the conspiracy --

THE COURT: Or possibly both.

MR. GENTILE: Or possibly both, kind of hard to have both, | think, but
maybe. You can maybe pistol whip somebody, | guess. That's what they came
back with, and | ook to Luis Hidalgo Jr.’s testimony in this case, which was never
refuted. Anabel Espindola didn’t come in and say, no, that didn’t happen. And what
did he say? He said that he told Deangelo Carroll to tell his friend to stop spreading
shit, specifically taitk badly about the club.

| have to tell you | doubt very much that there's a business person in
any business who if confronted with suich a communication, that being that
someone’s talking badly about the club, and if they knew that the person who was
reporting it was a friend of that person as was the facts here, wouldn't tell that
person, well, tell him to stop it, and from that coupled with Timothy Hadland’s not
saying no to making a trip to get drunk -- Timothy Hadland is dead today, that's a
shame. We all feel that way. 1 think you're going to hear that from Mr. Hidalgo
when he speaks to you, but it was not intended, and a life sentence really should be
reserved for those situations where it was,

This is a second degree murder. The legislature has spoken to second

|| degree murder in allowing a life sentence, but on the facts that are before you on
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1 || this case where there is no evidence, there is no evidence that there was a

2 || deliberate murder that took place here or that there was anything in the nature of

3 [] something that was foreseeable that this man would die, and with the absence of

4 l|those facts in this case, it seems to me that the proper and just sentence in this case
5> |} should be a term of years of 10 to 25 years.

6 There has to be a consecutive sentence because of the enhancement

7 || with the weapon. We, of course, recognize that the Supreme Court has spoken to

8 |ithe starting date of the new statute and its application. Hopefully someday maybe

9 || some federal court, maybe a supreme court, if we are not successful on appeal, will
10 |see it differently. And so we are asking you, recognizing that as it stands right now
11 {lyou can't, but we are asking you to make his consecutive sentence also the
12 | minimum. This man is old and sick.

13 By the way, | don't know that you are going to do this so I'm going to
14 || ask you to do it. Would you please attach our sentencing memo to the presentence

15 | report so that it goes with him to the institution. The reason for that --

16 THE COURT: It indicates the prescriptions that he's taking and his --

17 MR. GENTILE: Exactly.

18 THE COURT: -- diagnosis.

19 MR. GENTILE: Exactly.

20 And so that having been said, | can honestly say, and it doesn't matter,

21 |{and | couldn’t say this to a jury ‘cause ethics prohibit that, but | can say it to you, |
22 | believe in the innocence of my client, even today, even with the jury having said
23 (|what they said.

24 Hopefully someday this verdict will be changed. i's not going to bring

25 || Timothy Hadland back. Nobody wanted him dead in the first place, most certainly
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 disliked the man simply enough because | never knew the man. All | ever did was to

|| say hello. He greeted me well. It was fine with me. | did not know very much about

not Luis Hidalgo Jr., and we're asking essentially for the most lenient sentence that
you can impose.
He would like to address the Court and the family at this time.
THE COURT: Aliright. Thank you.
Mr. Hidalgo Jr., what if anything would you like to say?

THE DEFENDANT HIDALGO JR: Well, first of all, | would like to sympathize
with the family, and 'm going to say I've been hearing a ot of things, you know, from|
the Court about evidence and so on and so forth. But | stand firm today like | did at
the very beginning.

Mr. Hadland and | only came in contact three or four times. | never

him at ail whatsoever, none. | had no reason at all whatsoever to go ahead and do

any harm 1o this gentleman at all whatsoever. None.

| don't function that way. I'm not that kind of person. He was a good
man. All I know is that what happened, what was offered to me was information that
he was talking about the club which to me didn’t mean a damn thing. it didn't bother
me at all whatsoever. None. Absolutely not at all.

| sympathize with the fact that he died, definitely. 'm sorry about that,
but | can definitely assure you that | had nothing to do with his death or beating
suggestions and all whatsoever to do any harm at ali to him at all whatsocever. And |
know that there’s conversations that talk about evidence this and evidence that.
What evidence?

Three years later | get arrested. I'm not the one that got caught on

tape. | was never on tape. Ms. Espindola was. She definitely is deeper in this

PA3206 |
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1 I situation than anybody else is. The way | look at it personaily, a trophy needed to
2 || be obtained; the prosecution got it. There was nobody else more important in this

3 || case other than to go after me. If not, you would have gone ahead and done it way

4 1| before that.

5 Ms. Espindola was facing a death penalty. She was facing two or three
6 ||conspiracies. What happened? And then she gets to go home free because she

7 |lturns State’s evidence against me, and I'm the one that the least had anything to do
& [with it. And | don’t understand why it is, but | just sincerely hope, please, if you have
9 |{to push the issue with somebody, find out who actually killed Mr. Hadiand, because
10 [/ the other gentleman who was accused he got off. He got acquitted. The other two
11 || weren’t even charged.

12 So | really don’t understand, really, is this justice? No. The other two
13 || gentlemen were in the van when all this occurred. They weren’t even charged.

14 1| Everybody got probation or otherwise. My son and | are the ones that are getting

15 || the rap for it.

16 | stand firm again today telling you the same thing | would have, and |
17 [|would have told the same story two days after this occurred when we sent,

18 1| obviously, the first letter to the prosecution and tell them that | wanted to come down
19 |l and tell them what | knew of the case. But here we are before you.

20 | understand that what I'm saying is not going to change your mind,

21 (| Your Honor. I'm 58 years old. I'm sick. Okay. | ask for leniency for my son for

22 || being stupid, for thinking, obviously, the gentleman was his friend. They know it.

23 || They know that my son all he did was just converse, talk. Other than that,

24 |somebody else put this thing together, and it wasn’t me.

25 And we have a gentleman, obviously, who keeps eluding everybody,
~15- PA3207
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and his trial hasn't started, his trial which should have been the first one. Now it's |

into next year. What's going on? | don't know. But | can assure you | had nothing ;

to do with it. | didn't suggest, direct it, anybody, and | was not a thump in the law.
THE COURT: Allright. Thank you.

Just to correct the record, Mr. Counts was sentenced to prison. The
Court gave him the maximum sentence that | could give given the charge for which
he was convicted by the jury, and as is clear on the record, he was adjudged a
habitual criminal. The Court imposed the maximum prison sentence the Court could
impose.

With respect to Mr. Carroll, the State has been trying and wanted Mr.
Carroll {o be the first trial out, and there’s a separate record that has been made on
the issue with why Mr. Carroll did not go to trial that | don't need io, | think, address
here.

With respect to Ms. Espindola, she has not been sentenced. The
negotiation that Ms. Espindola received is up to the State. The sentence will be up
to me, and as Mr. DiGiacomo pointed out, | think the Court's opinion has already
been made on that.

Now moving to Mr. Hidalgo 111, would -- Mr. Arrascada, would you like to
address the Court first or would you like your client?

MR. ARRASCADA: No, Your Honor, I'd like to address the Court.

THE COURT.: Allright. Thank you.

MR. ARRASCADA: Your Honor, regarding Luis Hidalgo i, what we'd like the
Court to do regarding sentencing is focus on what is a just sentence as we did in our]
sentencing memorandum that we provided the Court. We're not going to argue

facts or lack thereof. That's when we go up to the Supreme Court.
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Mr. Hidalgo HI on our advice is not going to be making a statement to

the Court, but | can tell the Court that myself, Mr. Adams, Mr. Hidalgo ill and
throughout -- throughout our representation and throughout this entire trial have felt
and expressed our sincerest condolences to the Hadland family --

THE COURT: And | just have to interrupt you. 1 was just going through
everything to make sure | hadn’t overlooked the sentencing memo. We did not
receive a sentencing memo on behalf of Mr. Hidalgo [ll. We received the
sentencing memo on behalf of Mr. Hidalgo Jr., and the objections on behalf of Mr.
Hidalgo Jr., but that's all that we have. And like | said, | just went through my stack
to make sure it wasn't my oversight, but we don’t have anything.

MR. DI GIACOMO: Judge, I'll just give you my copy if you want to -- it’s fairly
short if the Court wants to read it.

MR. ARRASCADA: Your Honor, we'd ask that you review it before we
continue.

THE COURT: Okay. Do you want us to take a break for the Court to review
it?

MR. ARRASCADA: If you would, please.

THE COURT: All right. I'm now reading the letters that have been attached

in support of Mr. Hidalgo IlI, just so you know why it's taking a few minutes. There

1| are a number of letters that have been written in response of Mr. Hidalgo Ill, and I'm

now reading those.
I've read all the letters as well as the memo.
MR. ARRASCADA: Your Honor, just for the record, it was fited with the court
clerk downstairs. A courtesy copy was not provided to you for delay.

THE COURT: There’s a delay, just so you know, between the time -- we are

~17- PA3209
HID PA03043




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

® @

now paperless, so there is a delay between the time the documents are filed and
they're actually scanned into the system and available for review by the Court, but
there’s no harm because | have taken the time to read the -- a lot of the things
frankly | was aware of. Many of the things in the letters from people that grew up
and have known Mr. Hidalgo Il are consistent with the behavior the Court has
observed during the trial and the numerous hearings. There's no prejudice. 1| have
read everything and considered it.

MR. ARRASCADA: Thank you, Your Honor. Your Honor, then I'd like to
proceed with my sentencing argument on behalf of Mr. Hidalgo II.

Your Honor, | agree to a point with the recommendation from the
division, but as you can see in our memorandum and the presentation I'm about to
make that we do disagree regarding the sentence they recommend for the second
degree murder with the weapon enhancement.

We believe based on the argument I'm about to present that Mr.
Hidalgo Ill, should receive in his youth, and his ability to rehabilitate warrants the
term of years of 10 to 25 years. We do believe the division is very correct and
accurate when they recommend on Counts 3, 4, and 5 that that time run concurrent
to the second degree murder conviction or Count 1, and we're going to urge the
Court that you do so.

- Your Honor, when | said we're not going to reargue facts today, it's as |
said, that's an issue now for the Supreme Court, but what we'd like you to focus on
iIs the four principles of sentencing which are rehabilitation, retribution, deterrence
and incapacitation,

As the Court knows, Mr. Hidalgo has been incapacitated for over four

years in this matter, and from what | understand, the time in the Clark County -

18- PA3210
HID PA03044




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Detention Center it's like serving time in dog years. It -- there is no yard time. There
is no programming. Mr. Hidaigo has not seen sunlight above his head in four years,
but during all that time he has not had any major infractions. He has done his time.
The goals of incapacitation and deterrence and even retribution have already been
met regarding Luis Hidalgo [H.

What I'd like the Court to focus on is rehabilitation, and that is a
significant factor regarding any sentencing, and what we're asking you to do by
imposing the term of years and running all of the other offences concurrent provides
to Mr. Hidalgo a degree a hope. And when you're looking at rehabititation, hope is
significant, and a term of years indicates to Mr. Hidalgo as | believe the Court has
just even stated, that you've noticed all of these tremendously good gualities and
characteristics about Mr. Hidalgo Ill while he's been present through these
numMerous years in court.

THE COURT: 1 don't think that's what | said. | said some of the things
regarding his behavior are consistent. | mean that he tries to be affable. He tried to
be affable with court staff. He tried to be affable and was affable with the correction
officers. You know, he tried to make jokes and things like that, and that was
consistent with what | observed. He was a compliant prisoner. He was respectful to
the correction officers, things like that, and | noticed that. |

MR. ARRASCADA: And, Your Honor, that respect that you're noticing is an
indication of through rehabilitation that Mr. Hidalgo 1if can be a functioning,
productive member of our society. Because of that, Your Honor, we're going to ask
that you impose the term of years -- he’s 27 years old, and what does a term of
years actually do? As | said, it gives hope of release, but regardliess, if you follow

the sentence we’re recommending that you do, at a minimum, at a minimum Mr.
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Hidalgo will serve 20 years in prison before he even gets to see the parole board, at

a minimum.

And we need to look at his age, 27, the fact that he has no prior history

| 'whatsoever contacts with law enforcement and the fact of how will he -- who will he

be and how will he do when he’s reintegrated into society, and through the most
trying of times the Court, as you put on the record, has noticed some characteristics
or qualities, I'd like to call them, that are indicative of what he will do or how he will
do when he is released.

And the term of years accomplishes all of the goals, Your Honor, of

incapacitation, deterrence, retribution. It becomes a sentence that is equitable in
{{ ight of all the other players involved, and it provides to Mr. Hidalgo the incentive to
éontinue to program in the prison to do all the right things, 1o get a -- take college
classes if available, to work his way towards being a medel prisoner s¢ that he's

going through rehabilitation because he will have hope of someday not being

incarcerated with the term of years if you impose it.

We're going to urge that you impose the term of years based on these

reasons, and with that we submit, Your Honor.

THE COURT: All right. Thank you, Mr. Arrascada.
MR. GENTILE: Your Honor, there's one other thing.

And thank you, Mr. Pesci, for bringing it to our attention, and | mean
that sincerely.

In the sentencing memorandum for Mr. Hidalgo Jr., a couple of the
exhibits make reference to the same subject matter that we sealed, Exhibit 3, the
first large paragraph, and Exhibit 9, the last paragraph.

THE COURT: Allright. So you're --
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MR. GENTILE: And so we're making this -- whoa, first and {ast paragraph,
first full paragraph. It starts off with, Luis Hidalgo was --

THE COURT: So you want the first full paragraph as well as the last
paragraph redacted?

MR. GENTILE: Right. Exactly.

THE COURT: And, Ms. Husted, did you get that?

The State has no objection to that?

MR. Di GIACOMO: That's correct, Judge.

THE COURT: And again, the redacted will be public record and the
unredacted will be sealed and be part of the total record in the case, and that's for --

MR. GENTILE: Thank you.

MR. ARRASCADA. Your Honor, I'm sorry, one other issue | do want to bring
up regarding the weapon enhancement. We do recognize the Nevada Supreme
Court has spoken. Having been counsel in the Petrocelli case | don't see how it |
jibes with the ruling regarding the weapon enhancement. Notwithstanding that, Youré
Honor, we would ask that you impose the term of 4 to 10 years on the weapon |
enhancement, which would be under the new statute realizing the Supreme Court
has spoken, and this may be an issue someday for a federal court.

THE COURT: Okay. And | would just put on the record that with respect to
those areas that defense has sought to have redacted, the State has made no
opposition to that. That is all information that has come out during the trial and
during the various hearings of this case. So that information already is out there for
purposes of the record in this case. That was all -- | think most of that came out in
the trial, most if not all came out in the trial. So that information is public.

Ali right. We can hear from the speakers.
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more victims than just Tim, aiso known as T.J. There are the family members that

| T.J. left behind. I'd like the Court to visualize a little four-year-old boy dressed in a

éacting out the movies from Backdraft sceneries every day. And then fast April this

ichild fuifilled his dream and graduated third in his class from the fire academy.

Imagine that young girl going through a divorce, major medical and dealing with the

érnurcl«re:r of her father.

MR. DI GIACOMO: Yes.

THE COURT: Ma'am, please come on up here to the witness stand and just
remain standing facing our court clerk who will administer the oath to you.

(Speaker sworn.)

THE CLERK: Please be seated and please state and spell your name.

THE WITNESS: Doris Emily Gibbs, G-i-b-b-s.

THE COURT: What would you like to say to me? -

THE WITNESS: First I'd like to thank the Courts for their time and allowing
me to speak today on behalf of my children and my extended Hadland family.

When the Hidalgo father-son team chose to do this crime, there were

yellow rain coat covered in soot with a little plastic red fireman hat watching and

On his way home that day, he called me up all excited because he was
now a fireman. He said, | wish | could call dad and tell him. This entire great
moment was tainted because his dad was not there to share this moment or to even
share the memories of his childhood.

Then there’s my daughter. {'d like you to imagine a young girl going -

through some major medical problems, no father fo call or come and stay with you.

When she was born he had planted a tree in our backyard, an apple

tree because she was the apple of his eye. She's in the military based far from
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either side of her family, going through and dealing with all this ali on her own.

And then there's my oldest son. He worked with his dad pouring
concrete out here in Vegas, and he also worked at Home Depot. He got a major
promotion a few months ago, and he could not call his dad or share this great news.
| could not even imagine being 21 years old and getting a call that your dad is at the
morgue.

This was a good child, respected, hard-working kid with good morals,
good citizenship who's had, | believe, one speeding ticket his entire life, and these
men who thought they were above the law dealt him a life sentence.

My mother passed away 39 years ago, and last year | got married, and
on that day | missed my mother terribly. She died of an aneurysm, sometﬁing that is
explainable. |

My kids will stiil miss their father, and this will still make no sense to any
of them in 40 years. They still will not be able to explain it to their family. They will | -
not be able to explain it to their children because in Girl Scouts you learn sticks and
stones may break your bones, but words will never harm you. But this makes no
sense. My kids will never experience another joy, reason to celebrate or just need
to speak with their dad ever again because of these men's actions.

When their children are born, when they get married, when they
experience life’s great moments and sad times, they will never be able to share
these moments with their dad ever again. These men handed them a life sentence.

| had the privilege to sit in this courtroom during trial, and | watched the
Hidalgos and the way that they acted during trial, but when the jury left the
courtroom, | saw different Hidalgos. They were joking, laughing; they showed no

respect for the families that was sitting in the room. They were arrogant. Atcne
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point, Hidalgo [it even called his lawyers the dream {eam.

| don’t know who these men thought they are, but | do know that after
what | witnessed in this courtroom that they have no remorse of their crimes. They
might act like they are, but it's not for their crime; it's for themselves. They're
remorseful because they were caught, tried and found guilty.

One prime exampile is that after Tim was murdered, they then began to
plan the murder of tiwo more people, young kids, and if they wouid have succeeded,
they would have had two more families deait life sentences.

I know Mr. H has some medical issues, and 'm sure his family will
plead to this; however, please remember that when Mr. Hadland, my beloved father-
in-law had a stroke last fail, his son could not be there to support his father or his
mother, and when he passed away a few weeks ago, Tim wasn’t there to console
his mother or his grieving children, and I'm sure that Hidalgo 1l has family, brothers
and sisters, but please remember their family, friends, and neighbors, whoever, can
visit them in prison, and that's a whole lot more than Tim or Tim's family-can do.

That night on that desert road they handed Tim a death sentence, and
they handed his loved ones a life sentence. What was once fiction to my children.is
now a reality, something that they will have to live with and deal with for the rest of
their lives.

| ask the Court today for -- after a long four years to hand these two
men the same that they handed my children. Please remember they aren't
remorseful for their actions, only that they were caught, tried and found guilty. Their
family can still visit them in prison, which is a whole lot more than Tim's family can
do.

| ask that you please give them the maximum sentence that this Court
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is allowed to give, and I'd like to thank you for your time.

THE COURT: Ali right. Thank you.

Piease, to the witness stand just up those couple of stairs, and just
remain standing facing that lady right there.

(Speaker sworn.}

THE CLERK: Please be seated. And please state and spell your name.

THE WITNESS: Allana, A-l-l-a-n-a, Hadland, H-a-d-l-a-n-d.

THE COURT: Thank you. What would you like {o say to me?

THE WITNESS: My father was and still is the iove of my life. He may not
have been the most wonderful man in the world. He did do drugs and everything
else, but he was the best father | could have ever asked for. He always told me that
the happiest day of his life was the day that | was born, and as my mom stated, he
planted me an apple tree, and | was his angel, and | have a tattoo on my back of an
angel for him.

One of the proudest moments he had as a father was signing my pre-
enlistment papers into the military. He had a sticker on the back of his truck that
said, "My daughter’s in the Air Force.” He bragged about me being in the military all |
the time.

After | moved to Nebraska we talked every -- every day before | went to
bed. Sometimes in the mornings when he would be on his way home from work at |
‘the Palomino Club | would be on my way to work, and we would talk for the drive.
When | would iron my uniform we would talk and iron together. When | had a bad
day, somehow he had ESP and knew, and even if it was just the sound of him
singing to my voicemail, it made me feel better. it always helped.

On May 19, 2005, | talked to my dad for the last {ime before | went to
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'bed. He was excited about going camping, and we were making plans for him to

16 |

| because driving the route that | took to talk to him | couldn’t take it. | didnt iron my
uniform for almost a year because ironing was not an option for me. For the first

| couple of months | called voicemail, and P'd listen to his voice. It would help a little

come and see me that summer in Nebraska to see where | lived and what | did. |
woke up about 12 -- 2 o'clock in the morning Nebraska time, which would be 12
here, freezing cold and shaking. Mind you, the weather's the same hereas it is
there, just more humid there. So for me to be coid is not right, and | knew
something was wrong.

| went to work the next day and at 11 o'clock | went to lunch, and the
coroner’s office called and told me that my father was found dead at the lake last
night. | was 18, and | was the first person to know that my dad was dead, and |
didn’t know what to do or who to talk to. And then | went home and | called my
uncle because | wasn't going o be the one to call my grandma and say, hey, guess
what, we're living a movie.

| don’t believe it. At the time | told them that they were crazy and
playing a very dirty joke on me, and today | still don’t believe it. { still sit by the
phone on my birthday four years later waiting for my dad to call. i sit in my office at

work waiting for flowers because he sent me flowers at work every year, at school or

After he died | couldn’'t make that drive to work anymore. | had to move

bit, and then his phone got turned off, and now 'l never hear the sound of my
father's voice again. My father will never tell me that he loves me again. He’'ll never
sing to my voicemail. He'll never answer the phone and say, Hey, baby.

He wasn’t there with me when | got married; he didn't walk me down
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the aisie. When | found out my husband had a girifriend, he wasn't there to do what
dad's usually do and have a talk with their son-in-laws. He wasn't there when | got
divorced. | have reoccurring bone tumors in my arm, and 'm in extreme pain 24
hours a day, and my dad’s not there to comfort me.

Because of the murder and the constant back and forth with courts, |
have officially been diagnosed with post-traumatic stress disorder. | take
antidepressants, antianxiety pills, sleep aids, probably more medication than any 23—
year-oid person should take just to keep myself from having a nervous breakdown.
And every time | start getling better, somehow there’s an appeal done, and court is
delayed a few more months, and it sets me back. It brings back all the pain every
time, and usually it's worse, and it's like all the victims become -- keep becoming
victims and the defendants are just sitting back laughing because they're just
hanging out, in my opinion.

| don’t understand how someone’s life can be valued at $5,000. My -
father’s life wasn't -- could not be valued in dollar amounts. To me it -- nothing will
ever replace what was taken from me. | will always look at the picture that | have of
my father and miss him. I'll always have to tell my children about my dad and how
much all he wanted was for us to have kids, four of us each because he had four
children so he wanted us 1o all have four kids so that he could have grandbabies out
the wazoo.

To me a couple years in prisen isn't -- doesn’t justify what was done to
my father. Nobody can play God but God, and to shoot somebody in the head,
that’s playing God. Nobody should have that right. The rest of my life | have to deal
with the fact that | live in a movie because to me all this ever was was a movie and

then only in movies do people get murdered, not in real life. And then on May 20",
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11from high school two weeks ago on his birthday. {'m not going {0 say much because

2005, | woke up and | was in a movie.
And that's all.
THE COURT: Thank you.
Just please remain standing facing our court clerk.
(Speaker sworn.)
THE CLERK: Please be seated, and please siate and spell your name.
THE WITNESS: Jennifer Hadland, J-e-n-n-i-f-e-r, H-a-d-i-a-n-d.
THE COURT: Thank you. What would you like to say to me?
THE WITNESS: | was 14 years old when my dad was killed, and | graduated

I'm going to start crying, but like my sister said, $5,000 doesn’t put a price on my
&ad‘s life, and | will never have him back.

When | get married, | won't have my father there. When my sister was
married he wasn't there. He wasn't there fo teach me how to drive. He won't be
there when t have kids. | don't think it's right that they got to do what they did and -
get away with it, and just because they're in jai! doesn’t mean that they're getting
away with if, but it doesn’t mean that I'll have my father back ‘cause they're in jail.

People can say whatever they want; it will never bring my dad back. Il
never be able to have him hug me. I'll never be able to see him. He'll never tell me
that he loves me again.

They can still talk to their family. They can stili see their family.. They
can live, they can breathe, they can eat. Yeah, it's from a jail cell, but it's better than
nothing. The pain that they have brought to me and my family is more than anybody
will ever have in this world. I've sat in here every single day for their trial, for the

Kenneth Counts trial, and 'l do it again for Deangelo’s trial, and { still don't believe.
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| still wake up on my dad's birthday and want to call him. | still wake up
on Father's Day and want to call him. I've actually woken up dialing his number. |
woke up that day, and | saw it on the news. | saw his girlfriend’s car, and | knew he

had gone to the lake that night, and | went to school anyways. [ got toid by my

‘mother and a counselor that | would never see my father again. | was supposed to

go to this house that weekend. | was going to stay with him that summer, and |
couldn't,

I'm the youngest of four children, and | love my brothers and my sister
with all my heart, and they loved my father and we -- and | loved him too. He'l
never be completely gone. He'll always be loved. He'll always be missed.

My entire family sits here, and we've all gone through these trials, and
it's stilt unbelievable. | have nothing else to say. I'm going to break.

THE COURT: Thank you for coming and speaking to me.
MR. DI GIACOMO: That’s it, Judge. .
THE COURT: Mr. Hidalgo Jr., and Mr. Hidalgo lll, if you'll please stand.

All right. Mr. Hidalgo Jr., pursuant to the jury’s verdict in this case, you
are hereby adjudged guilty of Count No. 1, Second degree murder with use of a
deadly weapon and Count No. 2, Conspiracy to commit battery with a deadly
weapon or Conspiracy to commit battery with substantial bodity harm, a gross
misdemeanor.

In addition to the $25 administrative assessment, the $150 DNA
analysis fee and the fact that you have to submit to a test for genetic markers on
Count No. 1, you're sentenced to a minimum term of 120 months in the Nevada
Department of Corrections and a maximum term of life and an equal and

consecutive 120 months to life.
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@ &
On Count No.2, the Conspiracy, you are sentenced to 12 months in the
Clark County Detention Center. That is imposed concurrently with the time you
received on Count No. 1. And you are entitled to --
What is the correct credit for time served?
MR. DI GIACOMQ: It's 184, Judge, but it's actually -- Count 1 is the
Conspiracy, Count 2 is the murder.,
THE COURT: I'm sorry. It was wrong in the PSI.
MR. DI GIACOMO: Okay.
THE COURT: So it should be corrected to Count 1 being the Conspiracy and

Count 2 being the Second degree murder with use of a deadly weapon which is

| imposed concurrently.

As to Mr. Hidalgo Il --

So Count 1 is the conspiracy, Count 2 is the Second degree murder,
and Counts 3 and 4 are the solicitation; is that right?

MR. DI GIACOMO: That'’s correct, Judge.
THE COURT: Okay. That was also incorrect in the PSI,

Mr. Hidalgo I, by virtue of the jury’s verdict, you are hereby adjudged
guilty of Count No. 1, Conspiracy to commit battery with a deadly weapon or
Conspiracy to commit battery with substantial bodily harm, a gross misdemeanor.
Count No. 2, Second degree murder with use of a deadly weapon, Count No. 3,
Solicitation to commit murder, and Count No. 4, Solicitation to commit murder.

In addition to the $25 administrative assessment, the $150 DNA
analysis fee and the fact that you must submit to a test for genetic markers, on
Count No. 1, Conspiracy, you're sentenced to 12 months in the Ciark County

Detention Center.
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On Count No. 2, Second degree murder with use of a deadly weapon,
you're sentenced to a minimum term of 120 months in the Nevada Department of
Corrections and a maximum term of life with an equal and consecutive 120 to life.
That is imposed concurrently with the time | gave you on Count No. 1.

On Count 3, Solicitation to commit murder, you're sentenced to a
minimum term of 24 months in the Nevada Department of Corrections, a maximum
term of 72 months in the Nevada Department of Corrections. That is imposed
concurrent with the time | gave you on Counts No. 1 and 2.

On Count No. 4, Solicitation to commit murder you're sentenced to a
minimum term of 24 months in the Nevada Department of Corrections, a maximum
term of 72 months. That is also imposed concurrently with the time you were given
on the other counts. And the correct credit for time served is 1,492 days.

MR. DI GIACOMO: That’s correct, Your Honor.

THE COURT: Allright. Thank you.

MR. GENTILE: Your Honor, | don't believe you read the credit for time served
with respect to Mr. Hidalgo Jr.

THE COURT: Oh, | apologize.

MR. DI GIACOMO: 184

THE COURT: And the correct time is 184 days credit for time served.

MR. DI GIACOMO: Judge, one housekeeping matter. Do you want a short
order on the motion for new trials, or do you want a written order drafted up on the
findings here?

THE COURT: If you would do a draft that would be great.

MR. DI GIACOMO: Can | send an order down for the transcripts so | can

have a transcript of it?
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THE COURT: Of course.
MR. DI GIACOMO: Thank you, Judge.

-000-

| hereby certify that | have truly and correctly transcribed the audio/video
proceedings in the above-entitled case to the best of my ability,

ATTEST:

JANIE L. OLSEN
Recorder/Transcriber
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Las Vegas, Nevada 89169
Tel: (702) 796-5555 CLERK OF THE COURT
Fax: (702) 369-2666
Attorney for Defendant LUIS A. HIDALGO JR.
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Plaintiff, CASE NO. C212667(C241394
DEPT. XXi
Vs,

LUIS A. HIDALGO,
LUIS A. HIDALGO,

III, #1849634,
JR., #1579522

Defendant.

EX-PARTE APPLICATION REQUESTING THAT DEFENDANT LUIS A.

HIDALGO JR.’S EX-PARTE APPLICATION REQUESTING AN ORDER DECLARING

HIM INDIGENT FOR PURPOSES OF APPOINTING APPELLATE COUNSEL BE

SEALED

COMES NOW, Defendant, LUIS A. HIDALGO, JR., by and through his counsel

SILVER, and hereby

| DOMINIC P. GENTILE, ESQ., and PAOLA M. ARMENI, ESQ. of the law firm of GORDON

requests an Order sealing the Ex-Parte Application submitted for purposes

of requesting an Order declaring Luis A. Hidalgo Jr. indigent for purposes of appointing

appeliate counsel.

The reason for this request is that the Ex-Parte Application contains

confidential information, i.e. Luis A. Hidalgo Jr.’s social security number and birth date.

101371-601/722297.doc
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Dated this J_g:'d/ay of July, 2009.

101371-001/722297 dog

GORDON SILVER
DOMINIC P. GENTILE ) |

Nevada Bar No. 1923

PAOLA M. ARMENI

Nevada Bar No. 8357

3960 Howard Hughes Pkwy., th Floor

Las Vegas, Nevada §9169

{702) 796-5555

Attorneys for Defendant LUIS A. HIDALGO,
JR.
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NO. C241394
..VS..
DERPT. NO. XXI
LUIS HIDALGO, JR.
aka Luis A. Hidalgo
#1579522
Defendant.
JUDGMENT OF CONVICTION

(JURY TRIAL)

The Defendant previously entered a plea of not guilty to the crimes of COUNT 1
~ CONSPIRACY TO COMMIT MURDER (Category B Felony), in violation of NRS
199.480, 200.010, 200.030, and COUNT 2 — MURDER WITH USE OF A DEADLY
WEAPON (Category A Felony), NRS 200.010, 200.030, 193.165; and the matter having
been tried before a jury and the Defendant having been found guilty of the crimes of
COUNT 1~ CONSPIRACY TO COMMIT A BATTERY WITH A DEADLY WEAPON
(Gross Misdemeanor), in violation of NRS 199.480, 200,481, COUNT 2 - SECOND
DEGREE MURDER WITH USE OF A DEADLY WEAPON (Category A Felony), NRS
200.010, 200.030, 193.165; thereafter, on the 23°° day of June, 2009, the Defendant

P
HID PA03061
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. .

was present in court for sentenrcing with his counsel, DOMINIC GENTILE, ESQ., and
PAOLO ARMENI, ESQ., and Qood cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in
addition to the $25.00 Administrative Assessment Fee and $150.00 DNA Analysis Fee
including testing to determine genetic markers, the Defendant is SENTENCED to the
Nevada Department of Corrections, (NDC) as follows: AS TO COUNT 1 - TO TWELVE
(12) MONTHS in the Clark County Detention Center (CCDC); AS TO COUNT 2-TO
LIFE with & MINIMUM parole eligibility of ONE HUNDRED TWENTY (120) MONTHS,
plus an EQUAL and CONSECUTIVE term of LIFE with a MINIMUM parole eligibility of
ONE HUNDRED TWENTY (120) MONTHS for the Use of a Deadly Weapon, COUNT 2
to run CONCURRENT with COUNT 1, with ONE HUNDRED EIGHTY-FOUR (184)

DAYS credit for time served.

DATED this 75— day of June , 2009

7/%«& /%

VALERIE ADAIR
DISTRICT JUDGE G
2 SAForms\JOC-Jury 1 Ct/6/24/2009

P
HID PA03062

A3228




-7

Gordon Sitver
Arorneys At Law
Ninth Floor

3560 Howard Hughes Pkwy
Las Viepas, Nevada 83169

(702) 796-555%

O =] O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NOTC

GORDON SILVER ey
DOMINIC P. GENTILE LT
Nevada Bar No. 1923 L an
Email: dgentile@gordonsilver.com A e Ui BN
3960 Howard Hughes Pkwy., 9th Floor " 15 9

Las Vegas, I\é%vada 89169 bt o
Tel: (702) 796-5555 2T
Fax: (702) 369-2666 /. ;' A/"/
Attorneys for Defendant LUIS A. HIDALGO *JR= o REACAStY

DISTRICT COURT \X\qj

CLARK COUNTY, NEVADA rD

STATE OF NEVADA,

Plaintiff CASE NO. C212667/G34139

DEPT. XXI

VS,
LUIS A, HIDALGO, 111, #1849634, LUIS A. HIDALGO, JR.S' NOTICE OF
LUIS A. HIDALGO, JR., #1579522 APPEAL

Defendant.

COMES NOW the Defendant, Luis A. Hidalgo, Jr., by and through his attorney,
" Dominic P. Gentile, Esq., of the law firm of Gordon Silver, hereby appeals all pretrial motions,
the judgment of conviction, the jury verdict and all post-trial motions. The judgment of

conviction was entered on July 10, 2009.

Dated this [2 day of July, 2009,
GORDON SILVER

DONMINIC P. GENTILE

Nevada Bar No. 1923

3960 Howard Hughes Pkwy,, 9th Floor

Las Vegas, Nevada 89169

(702) 796-5555

I ?&tomey for Defendant LUIS A, HIDALGO,

10E371-001/722645.doc EUUZ 91 an
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1 CERTIFICATE OF SERVICE
3 The undersigned, an employee of Gordon Silver, hereby certifies that on the / é day of

7

3 || July, 2009, she served a copy of Notice of Appeal, by facsimile, and by placing said copy in an
envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope addressed

to

Marc DiGiacomo
Deputy District Attorney
Regional Justice Center
200 Lewis Avenue

Las Vegas, NV 89155
Fax: (702) 477-2922

O o0 ~3 Lo L +

10 || Grancarlo Pesci

Deputy District Attorney
11 || Regional Justice Center

| 200 Lewis Avenue

12 || Las Vegas, NV 89135
Fax: (702) 477-2961

13

14 ’ rd o= ..‘ ) “ P ) ‘
15 “ADELE L. JOHANSEN/an employce of
GORDON SILVER
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CLARK COUNTY, NEVADA .. T

THE STATE OF NEVADA,

Plaintiff,
CASE NO. C241394
-VS._
DEPT. NO. XXI
LUIS HIDALGO, JR.
aka Luis A. Hidalgo
#1579522

Defendant.

AMENDED JUDGMENT OF CONVICTION
(JURY TRIAL)
The Defendant previously entered a plea of not guilty to the crimes of COUNT 1

— CONSPIRACY TO COMMIT MURDER (Category B Felony), in violation of NRS
199.480, 200.010, 200.030, and COUNT 2 - MURDER WITH USE OF A DEADLY
WEAPON (Category A Felony), NRS 200.010, 200.030, 193.165; and the matter having
been tried before a jury and the Defendant having been found guilty of the crimes of
COUNT 1 — CONSPIRACY TO COMMIT A BATTERY WITH A DEADLY WEAPON
(Gross Misdemeanor), in violation of NRS 199.480, 200.481, COUNT 2 — SECOND
DEGREE MURDER WITH USE OF A DEADLY WEAPON {Category A Felony), NRS
200.010, 200.030, 193.165; thereafter, on the 23%° day of June, 2009, the Defendant
was present in court for sentencing with his counsel, DOMINIC GENTILE, ESQ., and

PAOLO ARMENI, ESQ., and good cause appearing,
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THE DEFENDANT WAS ADJUDGED guilty of said offenses and, in addition to
the $25.00 Administrative Assessment Fee and $150.00 DNA Analysis Fee including
testing to determine genetic markers, the Defendant was SENTENCED to the Nevada
Department of Corrections (NDC) as follows: AS TO COUNT 1 - TO TWELVE (12)
MONTHS in the Clark County Detention Center (CCDC); AS TO COUNT 2 - TOLIFE
with a MINIMUM parole eligibility of ONE HUNDRED TWENTY (120) MONTHS, plus an
EQUAL and CONSECUTIVE term of LIFE with a MINIMUM parole eligibility of ONE
HUNDRED TWENTY (120) MONTHS for the Use of a Deadly Weapon, COUNT 2 to
run CONCURRENT with COUNT 1, with ONE HUNDRED EIGHTY-FOUR (184) DAYS
credit for time served.

THEREAFTER, on the 11" day of August, 2009, a Minute Order was prepared
reflecting: It having been brought to the attention of the Court by Defense Counsel in
this matter that the Judgment of Conviction, filed on July 10, 2009, contained an error
as to the exact count the Defendant was found guilty of at time of trial, the Court does
HEREBY ORDER that an AMENDED JUDGMENT OF CONVICTION be filed to reflect
that the Defendant was found GUILTY of COUNT 1 — CONSPIRACY TO COMMIT A
BATTERY WITH A DEADLY WEAPON OR BATTERY RESULTING IN SUBSTANTIAL
BODILY HARM, in place and stead of Conspiracy tc Commit Battery with a Deadly

Weapon.

. %Z.’E'
DATED this 7/ day of August, 2009

-

e ]

VALERIE ADAIR W
DISTRICT JUDGE v
2 S:AForms\JOC-Jury 1 Ct/B/12/2009
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